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The appeal in this case brings up for review a judg-
ment rendered against the defendant in favor of the 
plaintiff, in the Supreme Court (Essex Circuit) on 
April 28, 1916, before Hon. Nelson Y. Dungan, and a 
jury, for the sum of $4,509.91 damages, besides costs.

The suit was brought for damages for deceit or 
fraud growing out of a real estate transaction, where-
by the plaintiff exchanged some land in West Orange, 
Essex County, for a second bond and mortgage of 
$3,000 on a house and lot in Montclair, such mortgage 
being second and subsequent to a Building and Loan 
mortgage of $5,000. (Contract, Case pp. 165-167), and 3°  
was to be made by one Jam es Henderson to P. Frank 
Stone (the other party to the agreement of sale), and 
to be assigned by Stone to the plaintiff (Martin), as 
per said contract for exchange.

The suit was brought against Albert F. Baldwin and 
P. Frank Stone, the said Baldwin being alleged in the 
complaint as being the agent for Stone. On the trial, 
a non-suit was entered as to Stone and judgment went
only against Baldwin. False representations made by Q
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Baldwin as to the responsibility of the bondsman, 
Hendrickson, upon which the plaintiff alleged he acted, 
to his loss, were the basis of the suit.

After the contract of exchange was consummated, 
and Martin received the $3,000 mortgage, he assigned 
the same to Theo. McCurdy Marsh (Case p. 197), and 
guaranteed its payment (Case p. 168). Later, the 
mortgaged premises were conveyed by Hendrickson to 
Marsh (Case p. 199) at which time Marsh wrote to 

IO Hendrickson a letter (Case p. 82) in which he said 
that he understood from Baldwin that Hendrickson 
was unable to meet the payment of the bond and 
mortgage when it came due and offered a deed to save 
foreclosure expenses, and that, “ In accepting this deed, 
I do not intend, however, to release you in any way 
from your obligations to me under the bond and mort-
gage, but merely to facilitate the collection of the 
money due.” (Case p. 83).

Subsequently, the Building and Loan mortgage of 
20 $5,000 was forclosed and the $3,000 was cut out (Case 

p. 26). Hendrickson did not pay any part of the prin-
cipal or interest of the $3,000 mortgage (Case p. 26).

The Court permitted testimony of other payments 
claimed to be made by Martin after securing the $3,000 
mortgage and assigning it to Marsh as follows:

Agents’ commissions ..........................  $100.00
Search on Montclair property............  59.10
Building and Loan dues on first

30 mortgage . ............................ .............. 400.00
Taxes on morgaged premises..............  138.28

The balance of the sum making up the verdict of 
the jury was divided as follows:

Balance due from Martin to Marsh 
on his guaranty of mortgage. . . .  $2,400.00

Interest on sam e................................  396.00
Payments made by Martin to Marsh 

on account of principal and inter- 
40 est of $3,000 mortgage..................  766.00
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Interest on all of the above pay-
ments made by M artin .. . . . . . . . .  195.53

(See charge of Court, Case pp. 162 and 163).

m The alleged false representations made by Baldwin
to Martin as to Hendrickson’s responsibility, as al-
leged in the complaint are the following (Case p. 3 
and 4) :

i d
“That the said Albert F. Baldwin stated to this 

plaintiff that the bond and mortgage of $3,000 was to 
be a second mortgage, subsequent and inferior only to 
a first mortgage of $5,000, held by the Improved Build-
ing and Loan Association of Newark, a corporation; 
that the property embraced and more particularly de-
scribed in said mortgage was worth the sum of $11,- 
000.00, and stated that P. Frank Stone, his client, had 
purchased the said premises from the Fairchild-Bald- 
win Company, a corporation of New Jersey, with 2Q 

jWp which the said Albert F. Baldwin was connected and
associated, for the sum of $11,000, which he had paid 
in cash, less the amount due upon the first mortgage 
aforementioned in the stim of $5,000 given to the Im-
proved Building and Loan Association of Newark, 
covering the said prem ises; that the said Jam es Hend-
rickson was a responsible person, in business for him-
self, and could easily and readily pay the carrying 
charges of the Montclair property and make the pay-
ments aforementioned, and further that the said Jam es fa  
Hendrickson had done considerable work for the Fair- 
child-Baldwin Company, a corporation of New Jersey, 
and that the said Jam es Hendrickson was in receipt 
of monies through the usual course of his business, 
which was of more than sufficient volume and amount 
to enable him to meet with ease the payments called 
for by the first mortgage and the second mortgage to 
be executed and delivered by him, covering the said 
premises, and also the accruing taxes and other charges 
in carrying the said premises and the building there-

r
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on; and further that the said Jam es Hendrickson had 
purchased the said premises for the purpose of a home 
and residence and that he intended to live in and oc-
cupy the same.”

Martin’s testimony as to the same matters (Case 
p. 15) is as follows:—

Q. What else did he say?
A. Then I said that I would not want to do it alto- 

io gether on the strength of the property, because of the 
closeness of the equity with the value, and I wanted to 
know something about Hendrickson; and then.he told 
me these things, that Hendrickson was a man in busi-
ness; that he had known him for sometime; that he 
was engaged frequently doing work for the Fairchild- 
Baldwin Company; that he was responsible; had suf-
ficient means to buy the house; and he had elected to 
make the payments on- the mortgage $150 quarterly, 
as he wanted to get it paid off as quick as he could; 

20 that the mortgage would run for two years, and at the 
end of that time it would be paid in full.

Q. Did he say anything as to the purpose that 
Hendrickson would put the house to?

A. As his own residence; that he would live there.
Q. Did he state what Mr. Hendrickson’s business 

was?
A. That he was a plumber; in business.
Q. Did he mention anything with reference to his 

income?
,o  A. That he had an income sufficient; that he knew, 

because he knew of the man’s affairs; that he had an 
income sufficient, not only to pay the quarterly pay-
ments, but to carry the property, pay the charges, 
building and loan, and that he was aware of the fact, 
and knew it.

Q. W as there anything else said at that time?
A. Well, those were the—that was the general 

trend of the conversation.
Q. Well, after this conversation did you enter into 

^o an agreement?
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A. I did.
Q. Did these statements have anything to do with 

you so entering into the agreement?
A. Absolutely.
Q. In what way?
A. Had I believed them to be false, or had I not 

believed them, I would not have signed that agreement.
Baldwin’s testimony as to what took place on the 

day in question is as follows (Case pp. 126, e tc .) :—
Q. Now, what was the first time you came in con- IO 

tact with Mr. Martin personally regarding this deal for 
the Montclair property

A. On the day I went up to Mr. Devine’s office.
Q. And you went to Mr. Devine’s office in East 

Orange
A. Yes, sir.
Q. Did you take anything with you that day, or, 

what did you go in?
A. Went up in an automobile.
Q. Were you sent, or did you go voluntarily?
A. My brother, Clifton Baldwin, sent me up.
Q. Your brother is how many years older than you ?
A. Seven years older.
Q. Do you remember what time of day it was you 

got there?
A. I think it was in the morning, Judge; I am not 

sure; I am pretty certain it was in the morning.
Q. You got there, and when you went into Mr. 

Devine’s office who did you find there?
A. Mr. Devine and Mr. Martin were in the back 

office talking, and I waited out front for them until 3 
they came out.

Q. How long did you wait for them before they 
came out?

A. I guess they were talking together five or ten 
minutes.

Q. After Mr. Devine and Mr. Martin came out of 
the back office into the front office what was said, if 
anything, by any of you three people at the time?

A. Well, Mr. Devine asked me if I would be good 40
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enough to run Mr. Martin to Montclair, as he was 
busy, and I told him I was there for that purpose.

Q. Had you up to that time taken any part in the 
negotiations between Mr. Devine and your office re-
garding this deal that Mr. Martin was interested in?

A. No, Judge.
Q. Who went with you in the automobile from 

Devine’s office to Montclair.
A. Just Mr. Martin, 

io Q. No one else?
A. No one else.
Q. And did you and Mr. Martin talk on the way 

there?
A. Mr. Martin talked quite a little to me on the 

way there.
Q. Well, you and he had a conversation?
A. Yes.
Q. Do you remember what the conversation was On 

the way there?
20 A. Why, on the way there Mr. Martin opened up 

the conversation by asking me how old I was>; I told 
him I was twenty-one, and he told me he had started 
in the real estate business, and was making such a 
success of it he had bought out this agency and gen-
eral brokerage business in Roseville, and was conduct-
ing that as well as buying and selling of large apart-
ment houses; and he told me of wonderful opportuni-
ties there were for a young man in the real estate 
business; told me he hoped in future to work into 
other things, and possibly gradually work over to New 
York, or some other city, where there were oppor-
tunities.

Q. How long did it take you to run from Fell & 
Devine’s office over to the Lexington avenue place in 
Montclair?

A. Possibly ten or fifteen minutes.
Q. When you and Mr. Martin got to the Mont-

clair house what did you do?
A. Why, Mr. Martin examined the property with 

me, and asked me what I thought the value of it was.40



7

Well, at the time I didn’t really feel competent to—
Q. What did you say to him?
A. Why, I told him I thought he was a better judge 

of that, and get his views on it, but all I could tell him 
was that the Fairchild-Baldwin Company had paid 
$10,000 for the property in exchange with Mr. Wake- 
man.

Q. Was that so?
A. Yes, I believe it to be so, Judge.
Q. What else did he say about the property, and io 

its value?
A. Well, he laughed at me when I said $10,000, 

and said, “Don’t you think you are a  little high, Bald-
win?” I said, “ Mr. Martin, I don’t know as much as 
you do about real estate, but I should think if the 
Fairchild-Baldwin Company paid $10,000 for it they 
ought to know what they were doing.” “ Well,” he 
says, “I would not consider it worth $10,000 in my way 
of thinking.”

Q. Did he say what he would consider it worth ? 2Q
A. He told me the property in his way of estima-

tion would certainly be worth the amount of the two 
mortgages.

Q. And what two mortgages do you refer to?
A. The $5,000 B. & L., and $3,000 second.
Q. Did you at that time, or on the way back, have 

a talk with Mr. Martin about Mr. Hendrickson?
A. Oh, yes; he mentioned the bondsman, who the 

bondsman was, or who he was going to be. I told Mr. 
Martin the mortgage bond was not drawn up as y et; 
and Mr. Martin asked me as to the honesty of the man, 
and as to his business. All I could tell him was—

Q. What did you tell him?
A. I told him the man was a plumber working for 

Fairchild-Baldwin Company, and Real Securities In-
vestment Company; and I had seen him in the office 
on different occasions.

Q. Did you say to Mr. Martin anything about 
whether Mr. Hendrickson was going to live there or 
not?

40



8

A. I believe I did, sir.
Q. What did you say?
A. I told him—he asked me what Mr. Hendrickson 

intended to do; I told him Mr. Hendrickson told me 
he was going to live in the house.

Q. Had Mr. Hendrickson told you that?
A. He had.
Q. Did you at any time, from the time you left Mr.

Devine’s office on that occasion, and on the trip to 
IO Montclair, or at the building, or on the trip back to 

Montclair, did you say to Mr. Martin that Hendrick-
son, in addition to giving a $3,000 mortgage, had also, 
or was going to pay $3,000 in cash for the property ?

A. No, Judge, I never said that.
Q. Did you at any time on that day, or any other 

day, say to Mr. Martin that Hendrickson had paid 
$11,000 in cash to the Fairchild-Baldwin Company for 
the property?

A. No, Judge.
20 Q. Did you say that Mr. Stone had paid $11,000

in cash to the Fairchild-Baldwin Company for the J
property ?

A. I did not, Judge.
Q. Did you say that Hendrickson was a responsible 

man?
A. No, Judge.
Q. Did you say to Mr. Martin that from all you 

knew of Hendrickson, or words to that effect, that he 
was well able to pay the building and loan mortgage 

30 installments, and the interest on the second mortgage, 
and the taxes, and to carry the property?

A. Mr. Martin did not go into that with me, Judge.
Q. Did you say that to him?
A. No.
Q. Did you say to Mr. Martin that in your opin-

ion the property was worth $11,000? i
A. I did not, Judge.
Q. Did Mr. Martin make any request to you on 

that occasion with regard to having somebody guar- 
40 antee the bond and mortgage that Henrickson was to



make?
A. Well, he asked me about Stone, and said he 

didn’t know Stone, but wondered if his guarantee was 
good and if he would guarantee the mortgage, if not, 
would the Fairchild-Baldwin Company go on the bond 
behind Stone; and I told Martin he would have to 
look to the property for his value, and neither Mr. 
Stone or the Fairchild-Baldwin Company would guar-
antee the mortgage in any detail.

Q. Did Mr. Martin ask you what you knew, or 10 
words to that effect, of Hendrickson’s responsibility?

A. I don’t know that, Judge. He asked me about 
Hendrickson, and whether he was good, and I invited 
Mr. Martin to look up Hendrickson.

Q. What did you say about looking up Hendrick-
son?

A. I just told him he could see him any day, he 
was in the office off and on, and he was privileged to 
talk to him and satisfy himself.

Martin’s own estimate of the value of the mort- 20 
gaged premises was that they were worth at least 
$8,000, or the amout of the $5,000 first mortgage and 
$3,000 second mortgage. This value he placed on the 
property after inspecting the premises himself, and 
without regard to Baldwin’s valuation of the property 
(Case p. 29).

The foregoing is a statement of the case as taken 
most strongly against the defendant.

The grounds of appeal will be taken up separately, 
as follows:— 30

I.

The following question was overruled:—
To the witness Edward W. Martin: “When you 

said a moment ago that Albert Baldwin did not say 
to you that Stone had paid $11,000 in cash for that 
property, were you speaking the truth ?”

In Case page 30, lines 15, etc., the following question 
was put to and answered by Martin:— 40
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Q. Didn’t he (Baldwin) tell you, Mr. Martin, that 
it was Stone that had paid $11,000, and not Hend-
rickson ?

A. No, sir, he did not.
In Case, page 31, at the top of the page, Martin gave 

testimony in variance with this statement, and the 
above question was put to him for the purpose of 
testing his credibility as between the two questions 
and answers, as to whether when he replied to the 

IO first question he was speaking the truth.
It is respectfully submitted it is not only not ob-

jectionable, but entirely proper to make such inquiry 
from a witness who is under a close examination, and 
for the purpose of determining whether the statement 
was made knowingly or through inadvertence.

II.

The following question was overruled:—
To the witness, Edward W. Martin: “ So that the 

20 real estate men did not put one over on you, did they?”
This question is not argumentative, but was an in-

quiry of the witness as to whether the real estate men 
had taken advantage of him, it being shown that being 
in the real estate business himself, and thirty-one years 
of age, he was smart enough to outwit other real es-
tate men in the same line of business by settling with 
them so far as his commission was concerned, on the 
basis of $100 instead of $150, which was the usual com-
mission for the services rendered.

This question was for the purpose of bringing before 
the jury the fact that while Martin claimed to have 
been taken advantage of by Baldwin, who was much 
younger and much less experienced than he, that when 
Martin was tested against other real estate men, he 
was able to meet them successfully on their own 
ground. It is urged that this question was proper and i
should have been allowed.

HI.

^  To the witness, Theodore McC. M arsh: “ I notice,
4 °
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Mr. Marsh, on Exhibit P20, which is the mortgage 
in question, that it appears to have been offered in 
evidence and marked Exhibit D2 in a foreclosure suit?

“And that was the foreclosure suit of the building 
and loan association?

“You proved this mortgage yourself in this fore-
closure proceeding, I presume?

“And the decree— ?”
This question was excluded. The importance of the 

question as explained at the bottom of page 89 and at IO 
the top of 90 was to determine what amount was de-
creed by the Court of Chancery to be due on this mort-
gage if Mr. Marsh, who was a Counsellor-at-Law, 
knew. This was a proper cross examination in view 
of his previous testimony regarding the amount due 
on the mortgage.

IV.
The following question was admitted:
“To the witness, Albert F. Baldwin: “Then the 20 

property was actually Mr. Stone’s wasn’t it?”
This question called for an answer which would 

amount to a conclusion of law as to the title of real 
estate, and was not proper cross examination.

V.
The Court refused to non-suit the plaintiff’s case 

against the defendant.
The alleged misrepresentations may be grouped under 

two heads, first, misrepresentations as to the value of the 3 
property, and, second, misrepresentations as to the re-
sponsibility of the bondsman, and the amount that he paid 
for it. Qn the first head, that is, alleged allegations as 
to the value of the property, we submit that the testimony 
shows that Martin did not rely upon those statements 
in deciding whether he would or would not make the deal.
He stated in his evidence that he had formed his own 
opinion as to the value of that property, and that regard-
less of the statements of Baldwin either that $11,000 was
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paid for the property, or that in Baldwin’s opinion the 
property was worth $11,000 or $12,000, he decided for 
himself in his own opinion that those statements repre-
sented an excessive value, • and that after he had gone 
there and looked over the property thoroughly, going all 
through it, he decided that the property was worth at 
least the amount of the mortgages, and, therefore, that 
in his opinion the property was worth at least $8,000; 
and the evidence shows that Martin acted, not on the 

IO statements made by Albert Baldwin as to the property, 
or the cost of the property, but upon his own estimate 
that it was worth the amount of the mortgage.

Secondly, on the question of the responsibility of Hend-
rickson. The evidence shows that Baldwin told Martin 
what he knew about Hendrickson, that he was a plumber, 
that he was a man that did work for the Fairchild Bald-
win Company, that he did steady work, that he was going 
to live there in that house, and that he was responsible 
and well able to carry the property, or words to that 

20 effect. We submit that his statement of the information 
that he had, or his knowledge of Hendrickson, constituted 
the basis for what came afterwards, namely, that he was 
responsible, and well able to carry the property; that his 
statement that he was responsible, and well able to carry 
the property, was simply a statement of Baldwin s con-
clusions; and before making the statement of his con-
clusions on Hendrickson’s responsibility, he laid before 
Martin his statements of what he knew about Hendrick-
son, and then stated substantially this,. “ In my opinion, 

2Q he is a responsible man, and well able to carry the prop- 
erty.”

He might have drawn a wrong conclusion, but Martin 
was put in possession of all facts from which he could 
draw his opinion as to whether Baldwin’s opinion was 
correct. Futhermore, regardless of the fact whether 
these statements were false or not, the case showed that 
Martin got something that was of the value of $3,000. 
All the evidence showed that the property was worth 
$8,000; shows that the mortgage was worth $3,000.

The motion for non-suit should have prevailed.40
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VI. AND V III.
The sixth and eighth grounds of appeal concern the 

materiality of the misrepresentations. They are as 
follows:—

6. The Court refused to admit in evidence a con-
tract between Fairchild-Baldwin Company and James 
M. Wakeman, dated December 16, 1912, the purpose 
of it being to show that the premises, No. 18 Lexing-
ton Avenue, Montclair, were taken in by them on a 
trade with Wakeman at the price of $10,000. IO

8. The Court refused to charge the jury as follows:
“ If you find that the property was worth $8,000 or 

more, or was worth the amount of the two mortgages, 
then the matter of misrepresentation is not important, 
if the plaintiff got a mortgage worth $3,000.”

For a misrepresentation to be actionable, it must of 
course be material.

“The representation must be material; that is, it 
must relate to some matter so substantial and import-
ant as to influence the action of the party to whom 2Q 
the representation is made.”

20 Cyc 23.
“Whether the misrepresentation made was material 

is ordinarily a question of fact for the jury; and it is 
to be observed that the question to be submitted is not 
whether the representations were deemed by the party 
to be material but whether they were material in fact.
But materiality may be so plain that the Court should 
decide it as a matter of law.”

20 Cyc 125. 3Q
If this statement is true, and it is respectfully sub-

mitted that it is not open to dispute, then it would be 
immaterial that the property had been represented by 
the defendant to have been sold for $11,000, if in fact 
the property was worth that sum. The jury should 
have had the opportunity to consider whether the 
price of $10,000, at which figure the property was val-
ued in the contract which was excluded,, was such a 
material variation from the alleged price of $11,000 as 
to have influenced the plaintiff in arriving at his de-
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cision. But the jury was deprived of the chance to 
consider this phase of the situation by the rejection of 
this evidence, which, it is respectfully contended, 
might have had an important bearing on the verdict 
in this case.

This same element of materiality applies with equal 
force to the eighth ground of appeal. It must be borne 
in mind that this mortgage was not a commodity 
which might have been sold by the plaintiff at a profit, 

io or something which would increase in value. It could 
never be more than its face value, that is the principal 
and interest due on it. It might conceivably be worth 
less than its face value but no combination of circum-
stances could make it worth more. It is therefore 
urged that the alleged value of the mortgage is imma-
terial, if, in fact, the property upon which the mortgage 
was given was worth as much as the mortgages upon 
it (including plaintiff’s assigned mortgage) or more. 
That it was worth at least as much is admitted by the 

20 plaintiff Case p. 29, line 30, et seq.:
“Q. And what was your estimate of the value of 

the property?
“A. That it was worth—it was worth the mort-

gages at least.
“Q. $8,000?
“A. Yes, sir.”
No attempt was made by the plaintiff to show the 

actual value of the property. There is no evidence in 
..the case to show that the property was not actually 

~0 worth $11,000. The contract mentioned in the Sixth 
Ground and which the Court excluded would be evi-
dence bearing on that point and hence the materiality 
or immateriality of the representation.

VII. AND IX.

The Court refused to charge the jury as follows:
“7. If the jury believe from the evidence that Albert 

F. Baldwin was not the person who had charge of the 
matter for Mr. Stone, as his agent, but that the state- 

.Q ments alleged to have been made by him were made, if
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at all, when he was taking Mr. Martin to Montclair to 
show him the property under orders from his superior 
in the Fairchild-Baldwin Company, he cannot be held 
liable in this action.”

The Court charged the jury as follows:
“9. But where there exists between the parties some 

relation whereby the purchaser, being ignorant of the 
fact, is justified in placing trust and confidence in the 
honesty and superior knowledge of the person making 
the representation, or where, in the absence of any IO 
particular relation, special confidence is placed in the 
person making such representations on account of his 
peculiar knowledge, and the purchaser’s ignorance, the 
purchaser may, without further investigation, rely 
on the statements of such person. Therefore the rule 
imposing upon a purchaser the duty to investigate as 
to the truth of the statements made to him concerning 
the property in question, has no application to repre-
sentations made by third persons as to the credit, sol-
vency, and so forth, of another. In cases of this char- 2Q 
acter the position of the parties is not antagonistic, 
but somewhat confidential, therefore, if this repre-
sentation was of such a character, and was made un-
der such circumstances as to justify its belief by a 
reasonably prudent man, plaintiff being ignorant of the 
truth, and acting upon the representations to his in-
jury, a recovery may be had, although the plaintiff 
might, by the exercise of diligence, have ascertained 
the insolvency of the person recommended; and de-
fendant will not be heard to say that he is a person ' Q 
on whose word the plaintiff had no right to rely.”

The complaint represents Baldwin as the agent for 
Stone (par. 3, Case page 2), and also that Stone 
and Baldwin were partners in the profits of 
the transaction (par. 16, Case page 7). There is ab-
solutely no evidence of any sharing in profits by the 
two persons named. The only evidence on plaintiff’s 
part of agency is found (Case p. 21), where Martin 
testified that Stone told him that he left all details of 
the transaction with Baldwin. The defendant’s (Case

/
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p. 103 and 126) evidence was that he was sent to Fell 
& Devine’s office by the Fairchild-Baldwin Company, 
in whose employ he was, to drive Martin to Montclair 
to show the property. Stone testified that his agent 
was the Fairchild-Baldwin Company (Case pp. 115, 
116 and 121).

Clifton D. Baldwin, a member of the Fairchild- 
Baldwin Company, testified (Case p. 102), that Martin 
had called at his office about a week before the con- 

io tract was closed and discussed its details.
In view of the Court’s charge as extracted in the 

Ninth Ground of appeal, it is respectfully urged that if 
Baldwin was not the person who had charge of the 
matter for Stone, the jury was entitled to have that 
matter brought before it for consideration, in consid-
ering whether or not Martin was justified in placing 
trust and confidence in the honesty and superior 
knowledge of the person making the representation, 
and that the failure of the Court to charge as request- 

20 ed was error harmful to the defendant.

X. AND X II.

The Tenth and Twelfth Grounds deal with the 
measure of damages to be applied in this case. The 
Court below held—erroneously, it is insisted—as fol-
lows, as is stated in the Tenth Ground:—

“ In such a case as this, a case of fraud, the measure 
of the plaintiff’s damage, if he is entitled to recover, 
would be the amount of his loss caused by the fraud, 

30 or, in other words, damages adequate to the injury 
which he has sustained. There cannot be any compro-
mise verdict in this case. The plaintiff is entitled to 
all the damages which he has sustained, or he is not 
entitled to any of them. If he has been defrauded by 
the defendant in this case, then, as I have already 
stated, he is entitled to receive at your hands the 
amount of the loss caused by the fraud; and if he has 
not been defrauded by the defendant, then he is not 
entitled to anything.”

The matter is quite fully discussed in a note in Vol.40
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8 L. R. A. (N. S.) page 804, which considers the dif-
ferent rules adopted in different jurisdictions. The 
first rule measures the damages by the difference be-
tween the actual value and the represented value. The 
second fixes the damage at the difference between the 
actual and the paid value. This is the rule which the 
note states to be followed in the Federal Courts and 
New Jersey.

The subject is further discussed in Vol. 8, L. R. A.
(N. S.) page 806, as follows:— io

“As already stated, the first rule, fixing the amount 
of damages as the difference between the actual value 
of the property and its value had the representations in 
reference to it been true, is the rule adopted and followed 
by the majority of the courts.

“The rule first mentioned—that is, the difference be-
tween the actual value and the represented Value where 
the representations complained of referred to the value, 
condition, or quality of real estate—has been applied
in 20

Connecticut:—
Gustafson v. Rustemeyer, 70 Conn. 125, 39 L. R. A.

644, 66 Am. St. Rep. 92, 39 Atl. 104.
Florida:—
Williams v. McFadden, 23 Fla. 143, 11 Am. St. Rep.

345, I So. 618.
Illinois:—
Johnston v. Benney, 5 111. App. 601;
Cox v. Gerkin, 38 111. App. 340;
Tate v. Watts, 42 111. App. 103»; go
Van Velsor v. Seeberger, 59 111. App. 322;
Haldeman v. Schub, 109 111. App. 259;
Drew v. Beall, 62 111. 164.
IoWa:—
Gates v. Reynolds, 13 Iowa, I ; Moberly V. Alex-

ander, 19 Iowa, 162.
K ansas:—
Speed v. Hillingsworth, 54, Kan. 436, Pac. 496.
Missouri:—
Brownlee v. Hewitt, I Mo. App. 360; 40
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Anslyn v. Frank, 8 Mo. App. 242;
Shinnabarger v. Shelton, 41 Mo. App. 147;
Caldwell v. Henry, 76 Mo. 254.
New Y ork :—
Ettlinger v. Weil, 184 N. Y. 179, 77 N. E. 31 (rental 

income).
North Dakota
Fargo Gas & Coke Co. v. Fargo Gas & Electric Co.

4 N. D. 219, 37 L. R. A. 593, 59 N. W. 1066 (condition 
io and earning capacity).

Ohio:—
Einerode v. Rasmussen, 63 Ohio St. 545, 59 N. E. 

220 (representing that land contained valuable vein 
of coal).

U tah :—
Hecht v. Metzler, 14 Utah, 408, 60 Am. St. Rep. 906. 

48 Pac. 37 (rental value and condition).
Vermont:—
Shanks v. Whitney, 66 Vt. 405 29 Atl. 367 (repre- 

20 sentation that mortgage on property could be extend-
ed, and that a valid claim for injury to said property 
existed against the city.

W isconsin:—
Krause v. Busacker, 105, Wis. 350, 81 N. W. 406 

(condition of dam).

As already stated, many authorities hold that the 
measure of damages in actions for false representations 
as to the value, condition, or quality of real estate is 

30 the difference between the actual value of the property , 
and the amount paid for it. This rule has been applied 
in the following cases:—

Federal:—
Kell v. Trenchard, 73 C. C. A. 202, 142 Fed. 16.
Rockefeller v. Merrit, 35 L. R. A. 633, 22 C. C. A. 

606, 40 U. S. App. 666, 76 Feb. 909;
Matlock v. Reppy, 47 Ark. 148, 14 S. W. 546. 
Minnesota:—
Mountain v. Day, 91 Minn. 249, 97, N. W. 883.40
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M issouri:—
Thompson v. Newell, 118 Mo. App. 405, 94 S. W. 

557.
Nebraska:—
Markel v. Moudy, 13 Neb. 322, 14 N. W. 409.
New Jersey :—
Crater v. Binninger, 33 N. J. L. 513, 97 Am. Dec.

737.
Pennsylvania:—
Rice v. Olin, 79, Pa. 391. IO
“In this case the action was for damages because of 

misrepresentations as to the amount and kind of tim-
ber on the land sold, together with the kind and qual-
ity of the land. The measure of damages was held to 
be the difference between what the defrauded vendee 
agreed to give and what the land was actually worth.”

The following statements are to be found in 38 L.
R. A. (N. S.) page 465

“By the weight of authority the measure of dam- 2Q 
ages which a person is generally entitled to recover in 
an action for deceit in the exchange of property is the 
difference between the actual value of the property re-
ceived in the exchange and its value had it been as 
represented, and the measure of recovery is not affect-
ed by the question whether the property parted with 
by the plaintiff was worth more or less than the prop-
erty received. As shown in the note referred to, this 
is also the general rule of damages to which a person 
is entitled who has been deceived in the purchase of 
property, although, as shown in such note, there is a 
minority rule, as well as some exceptions to the gen-
eral rule. The general rule referred to is asserted and 
applied in Barbour v. Flick, 126 Cal. 628, 59 Pac. 122, 
in a deceit action for fraud in the exchange of lands; 
the charcater of the misrepresentations is not men-
tioned, however.

“The theory of the class of cases already considered 
is that, although the action of deceit is in tort, yet the 
measure of damages recoverable by the plaintiff is not 40
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what he lost or what he was defrauded of by the false 
statements of which he complains, but is the differ-
ence between the value of what he actually received, 
and what he would have received had the property 
been as represented. In other words, the plaintiff is 
entitled to recover as damages loss of profits, and he 
is entitled to have considered in this form of action, 
and to receive compensation for, the loss of his bar-
gain. If the action was in form ex contractu this rule 

10 of damages could hardly be questioned. In this con-
nection it is proper to note that in one of the cases 
referred to (Page v. Johnston, 205 Mass. 274, 91 N. E.
214) the action was in form ex contractu. This dis-
tinction is pointed out in another line of cases, less in 
number, which refuse to apply this rule of damages, 
but hold that in a deceit action the plaintiff is entitled 
to recover only what he lost in the transaction,—the 
difference in value between what he parted with and 
what he received; and it is denied that he is entitled 

20 to have considered loss of profits or loss of his bar-
gain,—the difference between the actual value of what 
he received, and the value of the property received 
had it been as represented.

“Thus, in Rockefeller v. Merritt, 35, L. R. A. 633, 22,
C. C. A. 608, 40 U. S. App. 666, 76 Feb. 909, a deceit ac-
tion for false representation in an exchange of stock in 
one corporation for stock in another, it is said that the 
true measure of damages suffered by one who is fraud-
ulently induced to make a contract of sale, purchase,

30 or exchange of property is the difference between the 
actual value of that which he parts with, and the 
actual value of that which he receives under the con-
tract. It is the loss which he has sustained, and not 
the profits which he might have made by the transac-
tion. It excludes all speculation, and is limited to com-
pensation. The Court says that the disregard of this jjj
rule results in a recovery of damages violative of the 
fundamental principles by which damages are meas-
ured in actions of this character. ‘One of these is that 

40 such damages must be merely compensatory, and must
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not be speculative. The defendant was bound to make 
good to the plaintiff the actual loss which the latter 
had sustained by reason of his misrepresentations, but 
he was not required to pay him his estimated or ex-
pected prices’ for the property received.”

The Rule is land down in 20 Cyc., page 132, et seq., 
as follows:

“It has been frequently laid down that in an action 
based on fraud in the sale or exchange of property, if 
plaintiff retains the title and does not offer to rescind, the j o 
measure of damages is the difference between the actual 
value of the property at the time of the sale or exchange 
and what it would have been worth had it been as repre-
sented or what its value was represented to be..................
On the other hand there are a great number of cases in 
which the rule is stated to be that the measure of damages 
is the difference between the value of the thing purchased 
and the price paid, or in case of an exchange, the differ-
ence between the value of what the injured party was 
fraudulently induced to part with and the value of what 2o 
he got.”

But in this case whichever rule were adopted the result 
would be the same, since the value of this mortgage would 
remain at $3,000 and interest, whether the property were 
worth $11,000 or only the value of the mortgages. As-
suming that the jury believed the plaintiff’s statement to 
be true, then the result of his representations was that 
instead of receiving a mortgage worth $3,000 he received 
a mortgage worth nothing. According to both of the 
above stated rules, the most that his damage could be ~0 
would be $3,000, and possibly interest.

In the case of Duffy v. McKenna, 82 N. J. L. 62, the 
Court, discussing the measure of damages, said:

On discovery of the fraud, Duffy might have tendered 
back the receipts and sued for the return of his money as 
money had and received to his use. This, however, he 
did not do, but retained the receipt without paying in the 
balance called for thereby until it was made worthless 
by an enforced sale of his privileges thereunder in the 
following January; and his present suit is for the damage
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done him by the false representations. The rule of dam-
ages in such case as laid down by the Court of Errors 
and appeals, is that the damage is the difference between 
the price paid by the purchaser and the Real value of the 
property that he has acquired. Crater v. Binninger, 4 
Vroom, 513, 516; and the time as of which this differ-
ence is to be ascertained is when the fraud ceased to be 
operative.”

If this statement is correct, and appears to be the latest 
io judicial utterance in this State on the measure of dam-

ages in fraud cases, then the measure of damages at the 
most would be $3,000 and interest.

In any event, the following rule- is clearly established:
“The damages must be such as may fairly be supposed 

to have entered into the contemplation of the parties when 
they made the contract, that is, must be such as might 
naturally be expected to follow its violation.”

13 Cyc. 52.
Case Note, 3 L. R. A. 587 gives the following many 

2o authorities in support of this proposition:
“ In an action upon contract, only such damages are 

recoverable as are the natural and proximate consequence 
of the breach. These include direct damages, and such 
as the parties contemplated would be likely to result from 
a breach when the contract was made.”

“Damages which arise upon the direct, necessary and 
the immediate effect of the breach are always recoverable; 
or those which ensue in the ordinary course of things, 
considering the particular nature and subject matter of 

20 the contract.”
“The rule first stated in Hadley v. Bazendale, 9 Exch. 

314, for ascertaining damages which are recoverable for 
breach of contract, that they be such as arise ‘naturally, 
i. e., according to the usual course of things from such 
breach of contract itself,’ has been universally assented 
to.”

Griffin v. Colver, 16 N. Y. 490; W. U. Teleg. Co. 
Graham, 1 Colo. 230;

Sanders v. Stuart, L. R. I. C. P. Div. 326; Great 
Western R. Co. v. Redmayne L. R. I. C. P. 32;
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Masterton v. Brooklyn, 7 Hill, 61;
Cuddy v. Major, 12 Mich. 368;
Johnson v. Mathews, 5 Kan. 118;
Lasrence v. Wardwell, 6 Barb. 423;
Portman v. Middleton, 4 C. B. N. S. 322;
Gee v. Lancashire & Y. R. Co., 6 Hurlst. & N. 211;
Hales v. London & N. W. R. Co., 4 Best & S. 66;
Travis v. Duffau, 20 Tex. 49; Tox. v. Harding, 7 

Cush. 516;
1 Sutherland, damages, p. 84.” io
There were elements of damage introduced in this case, 

approved by the court, and allowed by the jury which it 
is urged were too remote properly to be considered, and 
not the natural and proximate result of the alleged fraud. 
These were the items of $100 to Fell & Devine for Com-
missions, $59.10 to Raymond, Mountain, Van Blarcom 
and Marsh for search, five installments to the Building & 
Loan Association, holding the first mortgage, aggregating 
$400, taxes amounting to $138.28 and interest on these 
payments. 20

All these payments made to the Building & Loan Asso-
ciation and for taxes, were made after the conveyance 
by Hendrickson to Marsh (September 24, 1913, Case p. 
199), before which time it was known that Hendrickson 
was not able to meet the mortgage (Case p. 82).

These payments were not the natural and probable 
result of the transaction. In the ordinary contemplation 
of the parties they would not have been foreseen. The 
most that the defendant could have supposed would hap-
pen to the plaintiff as the result of these representations Q 
would be the loss of the principal and interest of this 
mortgage. He could not have foreseen that the plaintiff 
would make voluntary and altogether unnecessary pay-
ments or installments to the Building & Loan Association 
and also taxes, when there was not the slightest obligation 
on his part to do so. He was not the owner of the prop-
erty, nor had he bought it in to protect himself. If he 
really believed until June, 1915, that the mortgagor was 
a responsible party, as he says, he would not have made 
these payments in the spring of 1914. There was no rea-
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son why he should miake these payments, and that he 
would do so cannot fairly be said to have been in the con-
templation of the parties at the time these statements were 
made.

XI, XIII and XIV.

11. The verdict was against the clear weight of the 
evidence.

] c 13. The verdict should have been in favor of the de-
fendant.

14. The plaintiff made out no cause establishing a 
cause of action against the defendant.

These objections to the verdict of the jury are covered 
in the argument on the other points.

20

For the foregoing reasons it is urged that the decision 
of the lower court should be reversed and a new trial 
granted. It is further insisted that the measure of dam-
ages was incorrectly stated, and that the verdict was ex-
cessive in that it included items too remote to be allowed.

HOWE & DAVIS, 
Counsel for Defendant.
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peals. A judgm ent of non-suit, on motion of the de-
fendants, was, a t the end of the case, directed in 
favor of the defendant, P. F ran k  Stone, who is no 
longer a  party  to the proceedings, because there was 
not sufficient evidence to prove the conspiracy.

The facts in this case are, briefly, as follow s:
Edw ard W. M artin who had ju st  started  to en-

gage in the real estate business, w as about to be-
come the owner of two certain tracts of land con-
sistin g of three lots, 150 feet front by 150 feet in 
depth, situate on the easterly side of Gregory ave-
nue, in the Town of W est Orange, County of E s-
sex and S ta te  of New Jersey , which lots he desired 
to sell or exchange. The plaintiff, Edw ard W. M ar-
tin, notified various real estate agents of his desire 
to sell or exchange said  lots, and,*» as a  result of a 
telephone conversation with Fell & Devine, real 
estate agents, in which they stated that they had 
someone they thought might be interested in the 
property, plaintiff went to  their office and there 
first met A lbert F . Baldw in, the defendant.

Albert F . Baldw in, the defendant, stated to the 
plaintiff, that he represented a client, P. Frank 
Stone, who was the owner of a  one fam ily frame 
house located on Lexington avenue, M ontclair, N. 
J . ; that P. F ran k  Stone was about to sell the prop-
erty owned by him to one, Jam e s Hendrickson for 
$11,000, in cash ; and, as p art of the consideration 
for said  sale, P. F ran k  Stone was to procure a  pur-
chase money m ortgage of $3,000 at six  per cent, for 
two years on said  property, which w as second in 
priority to a building and loan m ortgage of $5,000; 
and Albert F . Baldw in suggested that his client P. 
F ran k  Stone would accept a  deed of conveyance for 
the lots in W est Orange from the plaintiff, Edward
W. M artin, in exchange for the $3,000 mortgage 
and bond which P. Fran k  Stone w as about to ob-
tain  from Jam es Hendrickson as p art of the pur-
chase money for said  conveyance.



The said  A lbert F , Baldw in informed Edw ard 
W. M artin that said property was purchased by 
Jam es Hendrickson for $11,000 in cash and that the 
said property had been accepted by the said  P.

* F ran k  Stone a t a  valuation of $11,000 in an ex-
change; that Jam es Hendrickson was engaged in 
the plumbing business and was a  perfectly respons-
ible business m an; that the said  Jam es Hendrick-
son did work for the Fairchild-Baldw in Co., with 
which the said defendant, A lbert F. Baldw in was 
connected, and that he knew Jam e s Hendrickson 
was in receipt of a sufficient income to pay the 
building and loan dues and interest on the prior 
m ortgage of $5,000 and that Jam es H endrickson’s 
purchase money m ortgage of $3,000 would contain 
a clause that $150 should be paid on account there-
of each and every three months, and the balance 
of the m ortgage was to be paid Ju ly  1, 1915, with 
interest a t six  per cent, per annum ; that Jam es 
Hendrickson made this suggestion and w as anxious 
that the m ortgage be an installm ent one as his 
financial standing would perm it him, the said 
Jam es Hendrickson, to pay these quarterly in sta ll-
ments in addition to the principal and interest on 
the building and loan mortgage, and also the car-
rying charges on the property.

A t the time the above statem ents were made as 
to the financial responsibility of Jam e s H endrick-
son, A lbert F . Baldw in knew that Jam es Hendrick-
son was doing odd jobs of the most menial charac-
ter, and was an irresponsible, humble laboring man, 
as the evidence clearly proved.

The above conversation between A lbert F . B a ld -
win, the defendant, and Edw ard W. M artin, the 
plaintiff, occurred either in the office of Fe ll & 
Devine, or while the parties were proceeding in an 
automobile to examine and view the house on L ex-
ington avenue, M ontclair, N. J . ,  A lbert F . Baldw in



4

and P. Fran k  Stone both being thoroughly fam iliar 
with the lots in W est Orange owned by Edw ard W. 
M artin, according to Albert F. Baldw in’s statement 
to  the plaintiff Edw ard W. M artin.

The parties went to M ontclair and examined the 
house on Lexington avenue and, a t that time, E d -
ward W. M artin, who had not had a  great deal of 
experience in the real estate business, stated that 
he had serious doubts whether there was sufficient 
equity in the property. Albert F . Baldw in then 
stated to Edw ard W. M artin (see S tate  of the 
Case, page 15, line 18, e tc .) :

“Q W hat was said  then?
A. I commented on the fact that a  first 

m ortgage of $5,000, a  second of $3*000, the to-
tal, it  would seem to me, was a  very big pro-
portion of the value, and I could not see much 
equity over those two m ortgages. Mr. B ald -
win told me I m ust be mistaken, if someone 
would pay $11,000 for it.

Q Did he say  who had paid $11,000?
A This Mr. Hendrickson.
Q W hat else did he say?
A Then I said  that I would not want to do 

it altogether on the strength of the property, 
because of the closeness of the equity with the 
value, and I wanted to know something about 
H endrickson; and then he told me these things, 
that Hendrickson w as a  man in business; that 
he had known him for some tim e; that he was 
engaged frequently doing work for the Fair- 
child-Baldwin Com pany; that he w as respons-
ible ; had sufficient means to buy the house; and 
he had elected to make the payments on the 
m ortgage $150 quarterly, as he wanted to get 
it  paid off a s quick as he could ; that the mort-
gage would run for two years, and a t the end 
of that time it would be paid in fu ll.”
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Albert F. Baldw in reiterated the fact that he 
was personally and intim ately acquainted with 
Jam es Hendrickson and said  that Jam es Hendrick-
son was a  responsible m an; that Jam es Hendrick-
son had purchased the property for a home and 
residence, and that Jam e s Hendrickson intended 
to occupy sam e; that Jam e s Hendrickson was able 
to pay the building and loan dues and interest, and 
the up keep of the property, and that there would 
be paid on account of the m ortgage $150 every 
three months, viz., $600 per year, which meant ad-
ditional protection and larger equity in the prop-
erty. Albert F . Baldw in also  represented that the 
bond and m ortgage to be executed and delivered by 
Jam es Hendrickson would be a valid and subsist-
ing mortgage and would be given for a  full and 
ample consideration, and that the bond of Jam es 
Hendrickson was good. That, thereupon, relying 
upon the representations that Jam e s Hendrickson 
was a  responsible man, that he was a  business man, 
that his bond was good, and that Jam e s Hendrick-
son was in receipt of an income from the Fairchild- 
Baldwin Co., and other sources sufficient to take 
care of the building and loan dues and interest, 
and could also  take care of the quarterly paym ents 
of $150 each, or $600 per year, mentioned in the 
mortgage, that Jam e s Hendrickson had paid $11,- 
000 in cash for the property, and that the property 
had been accepted by P. Frank Stone a t a  valua-
tion of $11,000 in exchange, and that said  $3,000 
mortgage was given for a full and ample considera-
tion, Edw ard W. M artin and Susan  his wife, on 
the 24th day of Ju ly , 1913, entered into an agree-
ment for the sale of property with P. Fran k  Stone, 
relying upon the truth of the representations above 
made, which agreement it  is  particularly  noted, 
contained a  clause which reads as follows (see E x -
hibit P. 1, p. 16p) :
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“ I t  is agreed that the title  to the premises 
covered by said  m ortgage and the bond accom-
panying the same is held in fee simple by 
Jam e s Hendrickson, and that sam e is free and 
clear from all encumbrances excepting said 
$5,000 m ortgage and said  second m ortgage of 
$3,000. Also that the maker of the said $3,000 
mortgage is the same person who is now the 
owner of said premises or trill he the owner 
at the time this agreement is performed

A lso the clause,
“ Said  m ortgage of $3,000 to contain the 

usual thirty day interest default clause and 
sixty day tax  clause with installm ents of prin-
cipal payable $150 every three months from 
the date hereof.”

The Fairchild-Baldw in Co., acquired title to said 
property by

“ Deed from Jam e s M. W akeman and wife 
to Fairchild-Baldw in Co., dated December 23,
1912, recorded in book S. 51 of deeds for E s-
sex County, p. 336 (see p. 174).”

And that Fairchild-Baldw in Co. made a
“ Deed to P. Fran k  Stone, dated Ju ly  21,

1913, recorded in Book C. 53 of deeds for Essex 
County on page 373 (see p. 179).”

T hat the deed from the Fairchild-Baldw in Co., 
to P. F ran k  Stone is dated three days prior to the 
actual date of the agreement between Edw ard W. 
M artin and wife and P. Fran k  Stone.

That a  conveyance of the lots on Gregory avenue, 
W est Orange, N. J . ,  in question w as made by

“ Deed from Edw ard W. M artin and wife to
P. Fran k  Stone, dated A ugust 15, 1913, re-
corded in Book Z. 52 of deeds for E ssex  Coun-
ty, page 523 (see p. 202).”

The m ortgage in question (see p. 186), which was
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dated Ju ly  25, 1913, in the consummation of the 
agreement was, by deed of assignm ent, assigned by 

P . F ran k  Stone to Edw ard W. M artin on the 
9th day of August, 1913, and recorded on Au-
gust 22, 1913, in book No. 112 of Assignments, 
page 536 (see p. 195).”

After said  agreement had been executed and 
performed, according to its terms, said

“ M ortgage of $3,000 made by Jam es Hendrick-
son and wife to P. Frank Stone was, by deed 
of assignm ent, assigned by Edw ard W. M ar-
tin to Theodore McCurdy Marsh on the 22nd 
day of A ugust, 1913, recorded in Book 112 of 
Assignments, page 537 (see p. 197),” 

and was purchased by said Theodore McCurdy 
Marsh. Edw ard W. M artin, of course, realizing 
and relying on the fact that he assum ed no risk in 
guaranteeing the mortgage, as he has been informed 
that Jam es Hendrickson was a reliable and re-
sponsible man, and that said  property was pur-
chased for $11,000 in cash, guaranteed the payment 
thereof with interest, and an

“ Agreement was entered into on the 22nd day 
of August, 1913, by which Mr. M arsh was to 
receive, and Mr. M artin was to sell, the m ort-
gage in question, the payment of which prin-
cipal and interest was guaranteed by Mr. M ar-
tin (see Exhibit P. 2, p. 168).”

It was, however, ascertained that the m ortgage 
first drawn w as improperly prepared and did not 
contain the clause that $150 was to be paid off every 
three months. This apparent m istake was rectified 
and a new m ortgage executed (see p. 190), in ac-
cordance with the previous arrangem ent between 
Edward W. M artin, the plaintiff, and Theodore Mc-
Curdy Marsh.

On or about the 23rd day of September, 1913, ju st
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one month and fifteen days after the assignm ent 
of mortgage, by P. Fran k  Stone to the plaintiff E d -
ward W. M artin, and before any installm ent of 
principal or interest had accrued on the m ortgage 
now held by Theodore McCurdy M arsh, and prior 
to but a  single default in the building and loan 
mortgage, if  any, the defendant, A lbert F . B a ld -
win called at the office of Theodore McCurdy Marsh 
and stated to him that Jam es Hendrickson had 
failed to pay the building and loan dues and inter-
est and would not be in a position to pay the quar-
terly installm ents on the second m ortgage; that 
Jam e s Hendrickson was financially em barrassed, 
but perhaps it would only be temporary. He then, 
subsequently, offered to deed the property to Theo-
dore McCurdy M arsh to save foreclosure expenses 
and suggested Mr. M arsh take the same to save him-
self annoyance and difficulty, and that Jam e s Hen-
drickson would then subsequently repay Mr. Marsh 
what it would cost to carry the property, with in-
terest. A fter some conversation between Edw ard 
W. M artin and Theodore McCurdy M arsh, and as a 
resu lt thereof, a

“ Deed w as delivered from Jam e s Hendrick-
son to Theodore McCurdy M arsh, dated Sep-
tember 24, 1913, and recorded on October 4, 
1913, in book E. 53 of deeds for E ssex  County 
on page 566 (see p. 199).” 

covering said property in Montclair, N. J with the 
distinct understanding it would not release Jam es 
Hendrickson in any way from his liability upon the 
bond; and this w as not only verbally and distinctly 
understood between the parties, but when Albert
F . Baldw in brought the deed from Jam e s Hendrick-
son and wife and delivered it to Theodore McCurdy 
M arsh, he, the said  M arsh, wrote a  letter dated Oc-
tober 3,1913, to Jam e s Hendrickson embodying this 
understanding, and delivered it  to Albert F . Bald-
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win (see p. 82 ), a  portion of which said  letter is as 
follow s:

“ In  accepting this deed, I do not intend, how-
ever, to release you in any wTay from your obli-
gations to me under the bond and mortgage, but 
merely to facilitate the collection of the money 
due.”

None of the parties up to this time, nor until two 
years after the transaction had been closed, ever 
saw or spoke to Jam es Hendrickson, who was pur-
posely concealed from the parties in interest.

Edward W. M artin also  had an understanding 
with Theodore McCurdy M arsh, by which Mr. 
Marsh held Mr. M artin strictly  to his guarantee.

Edward W. M artin then immediately endeavored 
to ascertain the real truth. It took him nearly two 
years to locate James Hendrickson, and it was es-
tablished by clear evidence that Jam es Hendrickson 
'was .a man of no financial responsibility and his 
bond was worthless and valueless;  that he was a 
poor laborer who had been doing odd jobs for the 
Fawchild-Baldwin Co., and who apparently had no 
interest in the piece of property in question located 
on Lexington avenue, Montclair, N. J . ;  that he was 
a mere dummy in the transaction;  that James Hen-
drickson had never paid, $11,000 for said property, 
nor a single penny therefor;  that the mortgage of 
$3,000 which James Hendrickson had executed to P. 
Frank Stone was absolutely without consideration 
and had no validity;  that James Hendrickson was 
paid $25.00 by the Fairchild-Baldwin Co., at the re-
quest of Albert F. Baldwin, for his services in agree-
ing to sign the bond, and mortgage;  that Albert F. 
Baldwin induced James Hendrickson to put on a 
good suit of clothes and a decent hat, and go up to 
the property on one or two occasions and act as if 
he tcere the owner thereof (see p. 53, 1. 28, &c.) ; 
that James Hendrickson never intended to occupy
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the property himself, nor for his own home; that 
James Hendrickson knew nothing concerning the 
building and loan mortgage, and had no interest in 
the transaction whatsoever.

Jam e s Hendrickson and wife, in addition to sign-
ing the mortgage, signed the deed (a t the request of 
A lbert F. Baldw in) to Theodore McCurdy Marsh 
and had no interest in the transaction whatsoever.

I t  was proven that P. Fran k  Stone was a half 
brother of A lbert F . Baldw in, they both having the 
sam e m other; that P. Fran k  Stone w as not in the 
real estate business, and was a  mere dummy that 
A lbert F . Baldw in used in his tran saction s; that 
said  P. F ran k  Stone wras a  photographer in Plain- 
field, N. J . ,  and that he knew nothing about the 
transaction and w as not a t all interested therein; 
that he never saw the property ; that he had had 
several real estate deals with the Fairchild-Baldw in 
Co., and with A lbert F . Baldw in, and that “ He got 
h is and the Fairchild-Baldw in Co. crowd got theirs” 
(see S tate  of the Case, pp. 84-85), and that every-
thing was a ll righ t; that he had never seen Jam es 
Hendrickson.

That shortly after the deal herein set forth had 
been closed, EdwTard W. M artin met a  totally  disin-
terested w itness by the name of Oscar S. R itter, on 
Broad  street this city, and that Mr. R itter informed 
him (Mr. M artin) that Albert F. Baldw in had sta t-
ed to him that he had stolen the lots in W est Orange 
from Mr. M artin, and that he chuckled with glee 
that he had gotten away with the transaction.

A s p art and parcel of the fraud and deceit, it  was 
established that the original owner of the property 
on Lexington avenue, M ontclair, N. J . ,  was the F a ir-
child-Baldwin Co., by which concern Albert F . B ald-
win is employed as a  salesm an.

That P. Fran k  Stone, to wThom the Fairchild- 
Baldw in Co., made a deed for said property, is a 
half-brother of A lbert F . Baldwin.



11

That W illiam S. Fairch ild  is the president of the 
Fairchild-Baldw in Co., and uncle of Albert F . B a ld -
win and Clifton D. Baldwin.

That Clifton D. Baldw in is  the secretary and 
treasurer of said Fairchild-Baldw in Co., and a 
brother of defendant A lbert F . Baldwin.

That A lbert B . Baldw in, who is the vice-president 
of the Fairchild-Baldw in Co., is  the father of A l-
bert F. Baldw in and Clifton D. Baldwin.

That Jam es Hendrickson, to whom Albert F . 
Baldwin made a  deed for said property, wTas the 
same as P. Fran k  Stone, a  dummy in the tran sac-
tion, who made the mortgage of $3,000 to P. Fran k  
Stone without consideration. That the m ortgage 
was subsequently foreclosed and Edw ard W. M ar-
tin lost the value of the mortgage, and various other 
expenditures in his endeavors to save the mortgage, 
which amount was proved to be $4,509.91, the 
amount hereinbefore set forth, and the amount a t 
which the ju ry  assessed dam ages wiiich amount was 
undisputed, as the evidence clearly demonstrates.

Exam ining the grounds of appeal in sequence we 
find:

I.

The plaintiff, Edwrard  W. M artin, wras asked, on 
cross exam ination : “ When you said  a  moment ago 
that Albert Baldw in did not say to you that Stone 
had paid $11,000.00 in cash for that property, were 
you speaking the truth ?”  On objection by the plain-
tiffs’ attorney the question was overruled.

This line of cross exam ination is clearly objec-
tionable, fo r :

“ Cross examination tending to establish the fa ls-
ity, whether intentional or otherwise, of the wit-
ness’ statem ents on his examination in chief is  pro-
per; but the question should not be fram ed so a s to 
reflect on the character of the witness, and it has
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been held improper to ash the witness whether cer-
tain testimony given by him was true, or if a cer-
tain portion of his testimony is as truthful as the 
balance ”  40 Cyc., 2493.

In  Frankel vs. Wolf, 7 Misc. (N. Y .) , 190, 27 N. 
Y. Suppl., 328, which was a su it for commissions, 
the court excluded upon cross examination the fol-
lowing question : “ When you said  before that he 
said  that he would give you five per cent, commis-
sion, you told something that w as not true?”  The 
court holds that no error w as made in excluding 
this question. “ Whether the w itness’ testimony was 
true or not was properly for the determinatioii of 
the court.”  (T ria l without a  jury .)

In Rains vs. State, 88 A la., 91, 7 So., 315, defend-
an t’s counsel a sk e d : “ Is  what you say about that as 
true as everything else you have testified in this 
case?” The court sustained an objection to this 
question.

The court in its  opinion say s : “ We know of no 
rule of law which requires or authorizes a  witness 
to institute a  comparison between the truthfulness 
of different p arts of his testimony. All should be 
truthful, and equally truthful, if  the witness ob-
serves his o ath ; and it is  for the ju ry  to determine to 
what extent they will believe or disbelieve his testi-
mony. The question w as properly disallowed as be-
ing im m aterial, in the aspect in which it  was sought 
to have the witness answer.”

We respectfully subm it that the above statement 
quoted from Cyc. is a  true statem ent of the law 
on the question, and that the sam e is therefore clear-
ly objectionable.
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II.

The following question on cross exam ination of 
the plaintiff was overruled: “ So that the real es-
tate men did not put one over on you, did they?” 
It should be noted that the plaintiff had ju st  entered 
the real estate business and had been engaged 
therein for only about six  months ( State  of the Case 
p. 13, 1. 8) , and as to the appellant’s contention as 
to the plaintiff’s business ability  to reduce the com-
mission paid by him in closing this transaction from 
$150 to $100, it  would seem that this was surely to 
the disadvantage of the defendant, and that the an-
swer of the plaintiff in (S ta te  of Case on top of p. 
37), which lead up to the question overruled and 
now under discussion, is  conclusive, “ Well, I am a  
business m an ; after all I have some knowledge of 
business.”

The question appears to be clearly argumentative, 
and it calls for an opinion and “ Cross exam ination 
whose apparent object is  merely to prejudice the 
jury against the witness without bringing out any-
thing legitim ate affecting his credibility should not 
be permitted.”  40 Cyc., 2488-9.

III.

The purposes of the question overruled were, as 
stated by the appellant’s counsel a t the tr ia l ( S tate  
of Case, pp. 89, 9 0 ), to ascertain  whether the m ort-
gage was offered in evidence in the foreclosure suit, 
in what way it figures in the same, whether it got 
into the decree, or not, and whether Mr. M arsh, 
plaintiff’s witness, knew the amount that was de-
creed to be due by the Court of Chancery on this 
mortgage (E xh ib it P. 20).

It is significant to note, a t  this time, that no evi-
dence was offered to dispute the am ount either paid 
on the m ortgage by the plaintiff or the balance
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claimed to be due by the plaintiff to Mr. M arsh, on 
his guarantee.

The witness, on his direct examination, w as not 
asked with regard to the decree. A  cross exam ina-
tion is lim ited to m atters brought out on the direct 
examination.

State  vs. Brady, 71 Law, on page 361.
State vs. Zeilman, 75 Law, on page 363.

The question, if  it  had been answered, w as pre-
jud icial to the defendant, as tending to show a  de-
nial of merger, it  being set up by the defendant as 
an affirmative defense ( S ta te  of Case, p. 10, second 
defense), that the conveyance of the Lexington ave-
nue, M ontclair, prem ises to Mr. M arsh, the holder of 
the second m ortgage by assignm ent, merged the 
m ortgage with the title. The answer statin g  that 
the w itness had proved his m ortgage in the fore-
closure su it of the first m ortgage and had obtained 
a  decree in that case, would surely show that his in-
tentions were never to extinguish the m ortgage by 
accepting a  conveyance of the premises.

And it is further respectfully subm itted that the 
amount of the decree was not in issue, unless as a 
m atter of affirmative defense, but there was no ef-
fort by the defendant to introduce the decree in evi-
dence, or a t any time to object to the amount of the 
dam age of the plaintiff.

IV.
A question directed to ascertain  who was the own-

er of the piece of property in question, does not call 
for a  conclusion of law, but for a statem ent of fact. 
The witness w as surely not prejudiced by the an-
swer that the property actually  belonged to Mr. 
Stone, and not to him. There was a  non su it en-
tered in faVor of the defendant, Stone, and conse-
quently the conspiracy charged in the first count of 
the plaintiff, fell.
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V. j
With respect to the court’s refusal to non-suit the 

plaintiff’s case again st the defendant appellant, we 
respectfully subm it that the contention of the de-
fendant in his proof, with respect to the first head, 
under which he groups the m isrepresentations, 
namely, “ 1. M isrepresentations as to the value of 
the property,”  is erroneous. There is no allegation 
in the com plaint that the fraud w as committed in 
stating that the property w as worth eleven thou-
sand dollars or less. The fraud upon which this ac-
tion is based, in part, is a  statem ent that Jam es Hen-
drickson paid eleven thousand dollars for the prop-
erty by paying three thousand dollars in cash, three 
thousand dollars by executing and delivering the 
second m ortgage in question, and five thousand dol-
lars by taking the property subject to the first m ort-
gage in that sum.

There is a  substantial difference between the rep-
resentation a s to the value of the property and 
the absolute statem ent that Jam e s Hendrickson 
paid eleven thousand dollars for the property ( S ta te  
of Case, p.' 15,11. l l 'a f id  19 to 26).
• “ The false statem ent of a  fhct constitutes action-
able fraud,
• “ The distinction is to be sharply drawn between 
the expression of an opinion as to  a  subject of which 
knowledge, in its  stric t sense, cannot be had, and 
the statem ent of a  fact, false within the knowledge 
of the party wrho makes it.

“ I f  the vendor says ‘the price is  very low and as 
reasonable as he can afford to take,’ it is  mere com-
mendation of his goods* or, a s some of the cases say, 
‘dealers’ talk ,’ and the rule caveat emptor applies. 
But if the vendor says, ‘that is the customary price, 
the price he charges others, and that A and B  and 
C, who are in the same business, are selling at that 
price,’ he states a  fact, and if  he knowingly misrep-
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resents, he is  guilty of a  fraud  which is  action-
able.”; Gonlan vs. Roenier, 52 Law, on pages 57, 58.

In  Thompson vs. Koewing, 79 Law , on page 246, 
the court says, “ The statem ents of the defendant 
that the land covered by the $90,000 m ortgage was 
worth $120,000 at a  fa ir  m arket value and would 
bring that sum at a  fa ir  sale in the market, may be 
regarded as mere expressions of opinion within the 
case of Gonlan vs. Roemer, 23 Vroom, 53; but the 
statem ent on which such expressions were based, 
viz., that the property had cost the sum of $120,000, 
w as a  statem ent of a fact as of the knowledge of 
the defendant, and hence was well pleaded, 
whether its fa lsity  consisted in the untruth as a 
fact or in the untruth of the defendant’s affirmance 
of his knowledge of its  truth as a  fact.”  Gummings 
vs. Gass, Id., 77.

See also  Kohl vs. Taylor, 62 W ash., 678,114 Pac;, 
874, L. R. A., N. S., 35-174, also  note the above case 
on “ F r a u d ; false statem ent as to the cost, selling 
or m arket price of property, or as to offers there-
for.”

Nor was this a  purchase or exchange of real es-
tate, a s the defendant appellant would have us as-
sume. The plaintiff was buying a  bond of three 
thousand dollars, secured by a m ortgage and the 
question of the value of the real estate would only 
be m aterial with respect to the collateral of the 
bond, because the bond is the prim ary obligation. 
The m isrepresentations, upon which this action is 
based, are the m isrepresentations as to the price 
Mr. Hendrickson paid for the property, his respon-
sibility, the fact that he was going to reside on the 
property and had purchased the same for a home 
and residence, that the bond and m ortgage repre-
sented three thousand dollars actually  due to Mr. 
Stone, that the execution of the bond and mortgage 
was bona fide and not made for the purpose of com-
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mitting a fraud upon the plaintiff and the further 
continuing fraud, when the deed for the property 
was tendered to Mr. M arsh, with the express proviso 
that Mr. M arsh would agree to reconvey title, if  
Hendrickson, in the course of a  month or so, should 
get into such financial condition, that he should 
wish to occupy the property. The proof submitted 
in support of the above facts, the testimony of Hen-
drickson that he received twenty-five dollars for act-
ing in this m atter and the testimony of his wife, 
clearly raise such a question of fact as to the fraud 
and m isrepresentations, as to clearly entitle the 
same to be submitted to the jury. The elements of 
fraud as defined by the court in its  charge, were 
clearly proved by the plaintiff.

In Byard vs. Holmes, 34 Law, on page 296, the 
elements of fraud are stated as being, “ that the 
plaintiff m ust allege, with reasonable certainty, and 
be prepared to prove, at least three th in g s: 1. That 
the defendant made some representation to the 
plaintiff, meaning that he should act upon it. 2. 
That such representation was false, and that the 
defendant, when he made it, knew it  to be false.
3. That the plaintiff, believing such representation 
to be true, acted upon it, and was thereby injured.”

V I.

The sixth ground of appeal concerns the refusal 
by the court to perm it the offer in evidence of an 
agreement made between the Fairchild-Baldw in Co. 
former owner of the M ontclair property, and one, 
John M. Wakeman, dated December, 1912, the same 
being offered for the purpose of showing that the 
Montclair property “ were taken in by them (F a ir -
child-Baldwin Co.) on a  trade with W akeman at 
the price of ten thousand dollars.”  The court, in 
sustaining the objection to this offer, states (S ta te
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of Case, p. 147, 11. 38-to 23). “ There appears to be 
no suggestion of m isrepresentation on the part of 
the defendants or either of them, as to the price, 
which the Fairchild-Bald  win Co. paid for the prop-
erty ; that price seems not to be a t issue in the case. 
I  will sustain  the objection.”  A s stated before, the 
plaintiff w as purchasing a bond and m ortgage and 
not buying real estate, nor is the defendant being 
charged with m isrepresentations of value, b u t . is 
charged with m isrepresentations as to the price 
paid. We < subm it that, for the reasons quoted by 
the court, this offer to  introduce the evidence w^as 
properly overruled. ' :

* /  ;■’ ... . i i  j  t ■ * « v  • i

. V II . F

The court refused to charge the jury  a s follow s:
“ 7. I f  the jury  believe from the evidence that 

A lbert F . Baldw in Avas not the person who had 
Charge of the m atter for Mr. Stone, as his agent, but 
that the statem ents alleged to have been made by 
him were made, if  a t all, when he w as taking Mr. 
M artin to M ontclair to show him the property un-
der orders from his superior in the Fairehild-Bald- 
win Company, he cannot be held liable in this ac-
tion.”

Evidently the question involved in this ground of 
appeal is the liability  of an agent for fraudulent and 
deceitful m isrepresentations to a third party. At 
least, although the appellant does not discuss this 
in his brief, the request to charge wTas fram ed for 
that purpose.

An agent is liable to a  third party  “ for injury re-
su lting from his m isfeasance or malfeasance, mean-
ing by these term s the breach of a  duty owed to 
third persons generally, independent of the particu-
la r  duties imposed by his agency.' Accordingly an 
agent may be held liable in dam ages to third per-
sons for conversion, fraud and deceit* and even for
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negligence. In an action again st an agent by a 
third person for m isfeasance or m alfeasance it  is no 
defense that he acted as agent or by the authority or 
direction of another, for no one can law fully author-
ize the commission of a  to r t ; nor is  it  a  defense that 
the agent himself received no benefit from his 
wrong, or that he has paid over the proceeds of his 
wrong to his principal, or is liable to the latter 
therefor.”  31 Cyc., 1560-1563.

“An agent or a  factor or broker is of course liable 
for his own frauds.”  20 Cyc., 85.

V III.

We subm it that for the reasons set forth under 
V, namely, that the plaintiff did not allege as p art 
of his fraud a m isrepresentation as to value, but as 
to the am ount.paid  by Hendrickson for the prop-
erty, and the further reason that the plaintiff was 
purchasing a bond and m ortgage and not a parcel 
of real estate, that this request to charge was pro-
perly refused.

We dispute the statem ent in defendant’s brief 
that “ This m ortgage was not a commodity which 
might have been sold at a profit” ( appellant’s brief, 
p. 14,11. 8 to 10). This bond and m ortgage bore in-
terest at six per cent. There are thousands of bonds 
sold a t a  price above par yielding less than six per 
cent. I f  H endrickson’s bond had been as it  w as rep-
resented, the possibility of the bond and m ortgage 
being sold a t above its face value is  not so remote or 
vague as the appellant means us to assume, and 
this applies more clearly to the bond and m ortgage 
in controversy, as p art of the principal of the same 
was payable every three months.
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IX .

T,he court’s charge, “ B u t where there exists be-
tween parties some relation whereby the purchaser, 
being ignorant of the fact, is justified in placing 
tru st and confidence in the honesty and superior 
knowledge of the person m aking the representation, 
or where, in the absence of any particu lar relation, 
special confidence is placed in the person making 
such representation on account of his peculiar 
knowledge, and the purchaser’s ignorance, the pur- 
chaser may, without further investigation rely on 
the statem ents of such person,”  is taken from 20 
Cyc., 60 (6 ).

The balance of the charge of this ground of ap-
peal is  20 Cyc., 77 (C ).

The appellant contends in his brief that it was 
m aterial a s  to who employed the defendant. We 
subm it that this is im m aterial.

In  Turner vs. Kuehnle, 70 N. J .  Eq., 61, bottom 
p. 69, the court s a y s : “A party who has perpetrated 
a  fraud upon another, through the forms of law or 
otherwise, can not be permitted to set up, as a  de-
fense to his fraud, that the defrauded party  ought 
to have discovered the fraud and protected himself 
or herself again st it a t the time. It does not alter 
the character or effect of the fraud that it  was suc-
cessful, and that the defrauded party  might have 
protected himself or herself again st it, and failed, 
either through oversight, positive neglect or other-
wise, to do so, and in my judgm ent no estoppel 
arises out of such failure.”

X . AND X II .

These two grounds of appeal deal with the meas-
ure of damages.

We find no fau lt with the rule as to the measure 
of dam ages expressed by the defendant in his brief, 
but the sam e has no application to the case a t bar.
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If tlie plaintiff had purchased real estate, then the 
rule cited by the defendant in his brief, namely the 
difference between the actual value of the property 
(possessed by the p laintiff) and the amount paid 
for it would be pertinent to the inquiry.

B u t in the case under consideration the bond and 
mortgage which were the articles which the plain-
tiff accepted upon the false and fraudulent repre-
sentation made by the defendant have no value 
whatsoever. Therefore, where the thing itself has 
no value the plaintiff is entitled to be put in the 
same position as if  he had not parted with his 
money upon the false and fraudulent representa-
tion by the defendant and which induced him to 
purchase the thing which has no value.

The dam ages of the plaintiff are properly divid-
ed into three p a r t s :

1. They are the expenses of the 
plaintiff in closing the deal. ■

Agent’s comttiissions .....................   $100.00
Search and services re-closing the 

agreement ..................................... 59.10 $159.10

2. The principal and interest paid 
and accrued on the bond and 
mortgage, as fo llow s:

Still due on M artin guaranty to
Marsh ..........................................  2,400.00

Interest on s a m e ............. ..............   396.00
Payments made by M artin to 

Marsh on account of principal 
and interest of bond and mort-
gage ......... ........ . . . . . . . . . ____ _ 766.00 3,562.00

3. The sum s paid out by the 
plaintiff after the delivery of 
the deed to M arsh, as fo llow s:

Sums paid to the B uild ing and
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Loan m ortgagee for principal 
and interest on account there-
of .....................................  450.00

One fine thereon (1 st m o n th ). . .  5.00
T axes and other m unicipal

charges ..........................................  138.28
Interest on these items and all 

item s under 1 ...............................  195.53 788.81

$4,509.91
I t  is  significant to note at this time that a t the 

tria l no objection was raised as to the various items 
of damage, a s they were proved a t the trial, nor to 
the exhibits offered to prove the same, nor to the 
itemizing of the various items by the tria l court in 
its  charge to the ju ry  (S ta te  of Case, pp. 162-63), 
excepting the general objection to that portion of 
the court’s charge under ground X  of appeal.

This objection was accordingly not specific.
We assum e that there is no dispute as to the 

court’s charge with respect to a compromise verdict.
The statem ent of the court then objected to i s : 

“ In such a  case a s this, a case of fraud, the meas-
ure of the plaintiff’s damage, if  he is enitled to re-
cover, would be the amount of his loss caused by 
the fraud, or, in other words, dam ages adequate to 
the in jury which he has sustained” (S ta te  of Case, 
p. 161, 11. 33 to 40).

In  statin g  the above the court was substantially  
quoting 20 Cyc., 130, which reads a s fo llow s: “ The 
general rule of dam ages in cases of fraud is that 
the party  defrauded is entitled to recover the 
amount of the loss caused by the fraud of the other 
party, or, as it  has been expressed, p laintiff is en-
titled to recover dam ages adequate to the injury 
which he has sustained. P lain tiff can recover the 
entire amount of his loss occasioned by the fraud, 
but the recovery m ust be limited to the actual loss
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sustained by reason of the fraud. The expense in-
curred by the plaintiff on account of the false repre-
sentations may be the proper m easure of dam ages 
to be recovered.”

As we have heretofore reiterated, the fraud com-
mitted was in the purchase of a  bond and a  second 
mortgage by the plaintiff through the fraudulent 
m isrepresentations of the defendant. This was not 
the purchase of real estate. There is no denial that 
the bond of Hendrickson w as worthless. The ex-
penses under 1 above of the plaintiff incurred in 
closing the m atter and in searching the title and 
for broker’s commissions were brought about by the 
execution of the agreement, which agreement was 
made because of the fraudulent m isrepresentations. 
The loss to the plaintiff of the amount of the m ort-
gage and interest is directly attributable thereto. 
The above are jury  questions and were so found.

As to the dam ages under 3 above, they were 
brought about by the continuing fraudulent m isrep-
resentations of the defendant. He told the plain-
tiff’s witness, Mr. M arsh, that Hendrickson, the 
dummy, “ W as at that time in hard luck” (S ta te  of 
Case, p. 77, 1. 15) ; “ I f  I (M arsh) wouldn’t  take it  
(the deed) then I wouldn’t get it, and that ,he would 
put me to all the expense incidental to a foreclosure 
case and make as much trouble as possible, if  I  did 
not accept the deed” (S ta te  of Case, p. 79, 11. 22 to 
25)—“ He (defendant) insisted that I take the deed, 
and at the same time that I should write a  letter 
to Mr. Hendrickson which would state that he 
would agree to rent the property to Mr. Hendrick-
son if in the course of a month or so Mr. Hendrick-
son should get into such financial condition that 
lie should wish to take the property” (S ta te  of 
Case, p. 79, 11. 27 to 33) . The letter given by Mr. 
Marsh to the defendant ( Exhibit, P. 22, p. 82), the 
receipt of which was acknowledged by the defend-
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ant (S ta te  of Case, p. 134, 1. 17), is conclusive as 
to the above facts. They were not true and the de-
fendant knew them to be false. These continuing 
fraudulent m isrepresentations lead the plaintiff to 
take title through Mr. M arsh and in an effort to 
minimize the defendant’s damage, although he did 
not know of the fraud at the time that had been 
committed upon him, the plaintiff made the pay-
ments set forth under 3. Surely the defendant has 
no cause to complain, nor can he say that it was not 
through his direct fraud that the plaintiff lost these 
sum s of money.

This case seems to us to be parallel to a  purchase 
of stock by the plaintiff through the defendant’s 
fraudulent m isrepresentations, and in the holding 
of said  stocks the plaintiff was compelled to pay a 
stock assessm ent levied. Surely the payment of 
such stock assessm ent would be the proxim ate re-
su lt of the defendant’s fraud and part of the plain-
tiff’s  damage.

A careful examination of the defendant’s brief 
on page 21, line 22, which reads a s fo llow s:

“ B u t in this case whichever rule were adopt-
ed the result would be the same, since the value 
of this m ortgage would remain a t $3,000 and 
interest, whether the property were worth 
$11,000 or only the value of the mortgages. 
Assum ing that the jury  believed the plaintiff’s 
statem ent to be true, then the result of his 
representations was that instead of receiving 
a  m ortgage worth $3,000 he received a mort-
gage w orth nothing. According to both of the 
above stated rules, the most that his damage 
could be w ould be $3,000 and possibly interest” 

would seem to indicate that after a  thorough d is-
cussion of the entire m atter, the only point that the 
defendant asserts is  that the dam ages wTere exces-
sive, but an exam ination of the evidence and the
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charge of tlie tr ia l court w ill indicate that? no ob-
jection w as made to the item s of dam age and the 
same are truly sustained by the evidence.

The leading case upon the subject in this State, 
and cited by the defendant in his brief is Crater vs. 
Binninger, 33 N. J .  L., 513.

In this case, the estim ate of damage w as made 
on the basis of the original outlay of the plaintiff 
and a subsequent advance of $500. The court’s 
charge w as “ that the proper m easyre of dam ages 
was the entire loss sustained-by the plaintiff in this 
transaction, into which he was inveigled by the 
fraud of the defendant.” This w as held to be good, 
although the judgm ent was reversed on the ground 
that no allowance was made for an interest in some 
land still held by the plaintiff and a  p art of the 
transaction.

The court says, on page 517> “ The rule to be ap-
plied in cases of this character (fraud  and deceit), 
is, that the defendant is responsible for those re-
sults, in jurious to the plaintiff, which m ust be pre-
sumed to have been within his contemplation a t the 
time of the commission of the fraud. When the de-
fendant unlawfully enticed the plaintiff into his 
speculation, he was aware that the plaintiff would 
put at risk  such sums as he might commit to the 
venture. W ith this knowledge, by false pretences, 
he drew the plaintiff in. On what principle is  it, 
then, that the wrong-doer is not to be made to an-
swer for the loss which he m ust have foreseen as 
probable, and which would not have happened with-
out his fau lt?  I think, clearly, these dam ages are 
not too remote. They would be embraced even with-
in the rule by which dam ages are adm easured in 
cases of contracts. This la tter rule is  thus care-
fully defined in Headley vs. Baxendale, Exch., 341, 
viz. ‘Where two parties have made a contract, 
which one of them has broken, the dam ages which



26

the other party  ought to receive, in respect of such 
breach, should be such as may fairly  be considered 
either arising  naturally , i. e., according to the usual 
course of things, from such breach of contract it-
self, or such as may reasonably be supposed to have 
been in the contemplation of both parties a t the 
time they made the contract, a s the probable result 
of the breach of it.’ This case is the leading one on 
the subject, and, in a series of recent decisions, has 
been sanctioned and followed.”

Woodyer vs. G. W. R. Co., L. R., 2 C. B., 318; Mul- 
lett vs. Mason, L. R., 1 C. B., 557; Cary vs. Thames 
Iron Works, L. R., 3 Q. B .; 181; L. R., 6 E . Q. C., 
405; Portman vs. Middleton, 4 C. B. (N. S .) ,  322; 
Bramley vs. Chesterton, 2 Id., 592; Hamilton vs. 
McPherson, 28 N. Y., 76; Taffin vs. Colver, 16 N. Y., 
494; Abbott vs. Gatch, 13 Md., 314.

And the court further says, on page 518, “ The test 
is, that those results are proxim ate which the 
wrong-doer, from his position, m ust have contem-
plated as the probable consequence of his fraud or 
breach of contract. Thus, to use an illustration  of 
the civilians, if  one should sell timber, which should 
be used to prop up a building, and, by reason of im-
perfection in sueh timber, the building should fall 
and be destroyed, the seller even though he acted 
fraudulently in the sale, would not be liable be-
yond the difference in value between good timber 
and that sold. Under these circumstances, the fa ll-
ing of the building would be regarded in law as a 
consequence too remote. B u t if, on the other hand, 
the timber w as sold by a  carpenter, for the express 
purpose of propping up such building, then he 
would be answerable for all the dam age to the build-
ing, resulting from h is deceitful representations. 
The ground of these opposite resu lts is, that in the 
former case, the fallin g  of the building would be 
too remote, as a  consequence of the fraud, because
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such consequence could not be supposed to have 
been within the contemplation of the wrong-doer. 
And that, in the latter case, the sam e casualty 
would be deemed a consequence proxim ate to the 
fraud from the fact that he m ust be presumed to 
have regarded such an event likely to follow the act 
which he did.” The above rule was followed in 
Wakeman vs. lllingsworth, 40 N. J .  L., 431; Smith 
vs. Duffy, 57 N. J .  L., 679; Duffy vs. McKenna, 82
N. J .  L., 62.

Applying the rule in the above case most favor-
ably for the defendant, we find that the plaintiff had 
a bond, wThich was worthless (S ta te  of Case, on p. 
57,11. 12, 13). A s previously stated, there is no a t-
tempt to deny this. Let us assum e th at the mort-
gage, to begin with, and subsequently, the title 
which the plaintiff obtained, were worth something, 
however slight, and that the defendant was entitled 
to credit therefor. B u t when the plaintiff discov-
ered the fraud, which was when he found H endrick-
son, about two years later, the m ortgage and the 
plaintiff’s title to the prem ises had been wiped out 
by the foreclosure of the first m ortgage on the prop-
erty. Accordingly, a t the time of the trial, the bond 
and mortgage were valueless and the defendant was 
entitled to no allowance therefor.

This seems to be the point involved in the case 
of Smith vs. Duffy, supra, and the case of Duffy vs. 
McKenna, supra. In  the case of Smith vs. Duffy, 
supra, the court says, page 690, “ The defendant 
must have expected, wThen he made his fraudulent 
representations, that the plaintiff would probably 
retain the stock so long as he believed the repre-
sentation to be true. The plaintiff did so retain 
it until the company failed, and during all that time 
the deceit practiced upon him was effective in con-
trolling his conduct. The loss, therefore, actually 
resulting from the fraud, and which m ust be pre-
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sumed to have been within the contemplation of the 
defendant, w as the difference between the plain-
tiff’s  investment and the value of the stock after 
the fraud  ceased to be operative— that is, after the 
failure of the company. In the ascertainm ent of 
this difference, the m arket price of the stock a t the 
time of the sale, or during the year succeeding, or 
a t any time before the failure, was of no im port-
ance.”

We subm it then, that the full amount of damage 
claimed by the plaintiff, and amounting to the sum 
of $4,505.91, were all the resu lts of the fraudulent 
m isrepresentations on the part of the defendant, 
and that the dam ages were entirely within the con-
templation of the parties hereto and were the logi-
cal consequences of the defendant’s fraud.

X I , X I I I  AN D  X LV .

These grounds of appeal have been covered in 
the others and are therefore not argued and with 
a ll respect for our adversary the grounds of ap-
peal have no substantial m erits and are merely in-
terposed for the purpose of delaying the plaintiff in 
the enforcement of the verdict obtained by him after 
a  complete and careful consideration of all the evi-
dence by a  ju ry  and who received a lucid, concise, 
and accurate statem ent of the law by the learned 
tria l judge applicable to the facts in the case.

I t  is  respectfully subm itted and urged with great 
vigor, that the verdict rendered by the jury  is con-
sonant with rules of justice and is in harmony with 
greater weight of the evidence and that the dam-
ages are only fa ir  and adequate and not excessive 
in any respect.

A most outrageous and unconscionable fraud was 
perpetrated upon the plaintiff by the defendant, the 
discovery of which was made after two years of un-
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remitting labor and the expenditure of considerable 
time and money and that shrewd, cunning and 
crafty device by which the plaintiff was actually  
defrauded of said  sum of money, was laid  bare and 
presented to a  jury  who heard this “ round unvar-
nished tale delivered,” saw the witnesses, heard the 
testimony, examined the documents and rendered a  
verdict which is absolutely unassailable either from 
the viewTpoint of law or of fact and is therefore 
urged that in complete accord with the legal prin-
ciples which have been uniform ally upheld in this 
State and in the interests of justice and equity, the 
verdict should be upheld, the appeal dism issed and 
the judgment of the Supreme Court affirmed.

Respectfully submitted,

B E N JA M IN  NEW M AN, 
Attorney of Plaintiff and Respondent.

J a cob  L. Ne w m a n ,
Of Counsel.

November Term, 1916.
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E d w a r d  W. M a r t in

A l b e r t  F . B a l d w in  a n d

vs. Action at Law.

Summons.
io

P. F r a n k  S t o n e

The State of New Jersey to Albert F. Baldwin and P. 
Frank Stone:

You are summoned to answer the annexed 
complaint of Edward W. Martin in an 

(L . S.) action at law, in the Supreme Court, and 2Q 
take notice that unless you file your an-
swer to said complaint with the Clerk of 

the Supreme Court, at Trenton, within twenty days after 
service upon you of this writ and annexed complaint, the 
plaintiff may proceed in the suit and judgment may be 
entered against you.

W ITN ESS: William S. Gummere, Chief Justice of 
the Supreme Court, at Trenton, this seventeenth day of 
June, Nineteen Hundred and Fifteen.

WM. C. GEBHARDT, Clerk.
H a h n  & N e w m a n , Attorneys.



2

NEW JE R SE Y  SU PREM E COURT

A l b e r t  F . B a l d w in  a n d  

10 P. F r a n k  S t o n e

E d w a r d  W. M a r t in

vs. Action at Law.

Complaint.

Edward W. Martin, residing at No. 18 South Clinton 
in the City of East Orange, County of Essex and State 
of New Jersey, says:

1: Plaintiff, at the times hereinafter mentioned, was 
engaged in the real estate business at No. 18 Bathgate 

20 Place, in the City of Newark, County of Essex, State of 
New Jersey.

2: In July, 1913, at Newark aforesaid, the defend-
ants conspired and agreed together to cheat and defraud 
this plaintiff as they might be able to deceive him by 
false and deceitful arts and practices as hereinafter stated.

3: In pursuance of their said agreement to conspire, 
the defendant, Albert F. Baldwin, came to this plaintiff 
and met him at the offices of Fell & Devine, real estate 
agents, at their offices located in the City of East Orange, 

30 County and State aforesaid. That the said Albert F. Bald-
win told this plaintiff that he represented a client named 
P. Frank Stone, who was about to sell a piece of property 
owned by him, and as part of the consideration was to 
receive a bond and mortgage in the sum of $3,000, which 
he desired to sell, and that he, the said Albert F. Baldwin 
believed that he could sell the same for the consideration 
that the said plaintiff would convey to his client, the said 
P. Frank Stone, two certain tracts of land located on 
the east side of Gregory Avenue, in the Town of West 
Orange, County and State aforesaid, and more particu-

First Count:
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larly hereinafter referred to and described, and informed 
this plaintiff at the same time that the said bond and 
mortgage was to be a purchase money bond and mort-
gage, covering a tract of land located on the east side of 
Lexington Avenue, in the Town of Montclair, on which 
was erected a one-family frame dwelling ; that the person 
who was about to execute and deliver the said bond and 
mortgage to the said P. Frank Stone, had, in addition to 
the said bond and mortgage, in purchasing the said 
premises, agreed to pay to the said P. Frank Stone a ’ 
considerable sum of money in cash.

4: That the said Albert F. Baldwin stated to this 
plaintiff that the bond and mortgage of $3,000 was to be 
a second mortgage, subsequent and inferior only to a first 
mortgage of $5,000, held by the Improved Building & 
Loan Association of Newark, a corporation; that the 
property embraced and more particularly described in 
said mortgage was worth the sum of $11,000.00, and 
stated that P. Frank Stone, his client, had purchased tne 
said premises from the Fairchild Baldwin Company, a 
corporation of New Jersey, with which the said Albert 
F. Baldwin was connected and associated, for the sum of 
$11,000, which he had paid in cash, less the amount due 
upon the first mortgage aforementioned in the sum of 
$5,000 given to the Improved Building & Loan Associ-
ation of Newark, covering the said premises.

5 : That the conversations set forth in Paragraphs 
3 and 4 were made at the offices of Fell & Devine afore-
mentioned, and while the said parties were on their way 30 
to Montclair to examine the Lexington Avenue premises ; 
that the said Albert F. Baldwin stated to this plaintiff that 
the said premises were to be owned by a man named 
James Hendrickson, said person being the person who 
was about to execute the bond and mortgage to the said 
P. Frank Stone; that the said James Hendrickson was 
a responsible business man ; that he was engaged in the 
plumbing business and that he could well afford to pay 
the building and loan association the sum of Fifty Dollars 
per month, as set forth in the terms of the said mortgage
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to the Improved Building and Loan Association of New-
ark; that besides, the said James Hendrickson had agreed 
to pay the said second bond and mortgage, which bond 
and mortgage is the one that he proposed to sell to this 
plaintiff as follows:. $150 every three months from the 
date of said bond and mortgage, and the balance due on 
said bond and mortgage to mature on July 1, 1915. The 
said Albert F. Baldwin further stated that the said James 
Hendrickson was a responsible merchant, and the said 

io James Hendrickson intended to pay the mortgage off on 
its due date aforementioned, and to comply with the terms 
therein set forth, and that the terms in said bond and 
mortgage were made at the suggestion and request of the 
said James Hendrickson.

6 : That the said Albert F. Baldwin stated and repre-
sented to this plaintiff that the said bond and mortgage in 
the sum of Three Thousand Dollars, made and executed, 
or to be made and executed by the said James Hendrick-
son to the said P. Frank $tone represented the sum of 
Three Thousand Dollars due from the said James Hend-
rickson to the said P. Frank Stone: that the said bond 
and mortgage were given for a good and valuable con-
sideration and for the full consideration of Three Thou-
sand Dollars; that the said bond and mortgage were not 
fraudulent and that there was no adverse equity or claim 
or demand of whatsoever kind or nature affecting the 
same in any manner whatsoever.

7: That plaintiff and the said Albert F. Baldwin, 
20 executor of the said property in Montclair, and that 

the said Albert F. Baldwin thereupon again stated to 
the said plaintiff that the said James Hendrickson was 
a responsible person, in business for himself, and could 
easily and readily pay the carrying charges of the 
Montclair property and make the payments afore-
mentioned, and further that the said James Hend-
rickson had done considerable work for the Fairchild- 
Baldwin Company, a corporation of New Jersey, and 
that the said James Hendrickson was in receipt of 
monies through the usual course of his business, which
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was of more than sufficient volume and amount to enable 
him to meet with ease the payments called for by the first 
mortgage and the second mortgage to be executed and 
delivered by him, covering the said premises, and also the 
accruing taxes and other charges in carrying the said 
premises and the building thereon; and further that the 
said James Hendrickson had purchased the said premises 
for the purpose of a home and residence, and that he in-
tended to live in and occupy the same.

108 : That shortly after said conversations and repre-
sentations made to the said plaintiff, the said Albert F. 
Baldwin drew up an agreement which he gave this plain-
tiff, and that acting and relying upon the said representa-
tions, the said plaintiff and Susan H. Martin, his wife, 
entered into said agreement with the said P. Frank Stone, 
a copy of which agreement is hereunto annexed and made 
a part hereof.

9: That acting and relying upon the said representa-
tions and statements, the said plaintiff, on or about 20 
August 15, 1913, consummated said agreement, and ob-
tained possession, by assignment of the said bond and 
mortgage, and that he thereupon conveyed to the said 
P. Frank Stone the two tracts of land and premises more 
particularly described in said agreement, and being the 
consideration1 for the purchase by the said plaintiff of the 
said bond and mortgage.

10: That the said plaintiff sold and assigned the said 
bond and mortgage to one Theodore McCurdy Marsh, 
and guaranteed and became surety for the payment of the 3 ° • 
said bond and mortgage to the said' Theodore McCurdy 
Marsh, in case of the default or failure of the maker of 
said bond and mortgage to pay the same.

11: That subsequent to the execution and consumma-
tion of said agreement, with the defendant, P. Frank 
Stone, the defendant, Albert F. Baldwin, came to the 
said Theodore McCurdy Marsh, and stated that James 
Hendrickson, the mortgagor, and the owner of the Mont-
clair premises, had met with serious business reverses 40



6

and had suffered considerable losses, and found it im-
possible to meet the payments on the first mortgage, 
and would be unable to meet the payments falling 
due or accruing on the second mortgage now held 
by the said Theodore McCurdy Marsh, and that this 
condition of the said James Hendrickson would continue 
for some time, and stated that it would be best for the 
said Theodore McCurdy Marsh to accept a deed to said 
premises rather than to go to the expense, trouble and 

10 annoyance of foreclosing his bond and mortgage, and 
thereupon tendered to the said Theodore McCurdy Marsh 
a deed voluntarily of his own free will and without re-
questing any consideration in payment of said deed, or 
in payment to the said James Hendrickson of the premises 
covered by the bond and mortgage aforementioned, pro-
vided, however, that the said Theodore McCurdy Marsh 
would make an agreement in writing to reconvey the 
premises described in said deed within two or three 
months if so requested by the said James Hendrickson, 

20 as his condition might be temporary.

12: That the said Theodore McCurdy Marsh informed 
the said Albert F. Baldwin that it would be necessary for 
him to confer with the plaintiff, which he did, and 
further that if the said Theodore McCurdy Marsh took 
title to the lands and premises described in the said Three 
Thousand Dollar bond and mortgage, that he would not 
thereby waive any claims or demands that he might have 
against the said James Hendrickson or any other person, 
and that he would take the deed merely and solely for the 

, purpose of saving the expense of a foreclosure suit; and 
that thereupon the said Albert F. Baldwin agreed to the 
said terms and conditions stated by the said Theodore Mc-
Curdy Marsh, and thereupon the said Theodore McCurdy 
Marsh took title to the said premises, and on or about the 
same day conveyed the same to this plaintiff.

13: That the said James Hendrickson at the times 
aforementioned, and at all times thereafter, was not a 
responsible business man. That the said James Hendrick- 

40 son never paid anything for the premises described in
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the bond and mortgage sold to this plaintiff; that instead 
of paying anything for the same, he received the sum of 
Twenty-Five Dollars from the said defendants for his 
services in negotiating the sale of the said bond and 
mortgage to the plaintiff; that he was in fact used as a 
“dummy,” and that the said P. Frank Stone and Albert 
F. Baldwin were the principals of the said transaction, 
the said James Hendrickson being their agent.

14: That the said James Hendrickson never occupied IO 
said premises; that he saw them' only once, and never 
intended to live in the same.

14a: That the said bond and mortgage of Three 
Thousand Dollars did not represent the sum of Three 
Thousand Dollars; that the same was false and fraudu-
lent; that there was no consideration given by the said 
James Hendrickson to the said P. Frank Stone, for the 
same, or by the said P. Frank Stone to the said James 
Hendrickson for the same, and that the said bond and 
mortgage did not represent the sum of Three Thousand 
Dollars due from the said James Hendrickson to the said 
P. Frank Stone.

15: That all the representations and statements made 
by the said Albert F. Baldwin were made fraudulently and 
falsely, and with intent to deceive the said plaintiff and 
the said Theodore McCurdy Marsh.

15a: That the said P. Frank Stone knew of the said 
statements and representations of the said Albert F. 
Baldwin and knew that the same were false and fraudu- 30
lent, and were made for the express purpose of inducing 
the said plaintiff to enter into said agreement; that the 
said P. Frank Stone knew that the said bond and mort-
gage of Three Thousand Dollars given to him by the said 
James Hendrickson was false and fradulent in fact, and 
that same was made for no consideration, and made for 
the express purpose of inducing the said plaintiff to enter 
into said agreement.

16: That the said P. Frank Stone and the said Albert 
F. Baldwin were partners in the profits of said trans- 40
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action, and that they both conspired to cheat and defraud 
the said plaintiff.

17: That the said plaintiff was ignorant of the con- 
• spiracy of the said defendants, and of the intent to deceive 

and defraud him, and was deceived and defrauded by 
them.

18: That the two tracts of land located on Gregory 
Avenue and conveyed by the plaintiff to the said defend-

ió ant, P. Frank Stone, as consideration for the conveyance 
and assignment by him of the said bond and mortgage, 
was obtained by the said defendants for, and applied to 
the common benefit and use of all of the said defendants.

19: That the plaintiff believed all of the above repre-
sentations to be true, and that he acted upon them, and 
was thereby deceived and injured.

Second Count:

1: The plaintiff repeats Paragraph 1 of the first count.
20

2 : In July, 1913, at Newark, aforesaid, the defendant, 
Albert F. Baldwin, came to this plaintiff and met him at 
the offices of Fell & Divine, real estate agents, at their 
offices locatéd in the City of East Orange, County and 
State aforesaid. That the said Albert F. Baldwin told 
this plaintiff that he represented a client named P. Frank 
Stone, who was about to sell a piece of property owned 
by him, and as part of the consideration was to receive 
a bond and mortgage in the sum of $3,000, which he 

«o desired to sell, and that he, the said Albert F. Baldwin 
believed that he could sell the same for the consideration 
that the said plaintiff would convey to his client, the said 
P. Frank Stone, two certain tracts of land located on the 
east side of Gregory Avenue, in the Town of West Or-
ange, County and State aforesaid, and more particularly 
hereinafter referred to and described, and informed this 
plaintiff at the same time that the said bond and mort-
gage was to be a purchase money bond and mortgage, 
covering a tract of land located on the east side of Lex- 

Aj ington Avenue, in the Town of Montclair, on which was
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erected a one-family frame dwelling; that the person 
who was about to execute and deliver the said bond and 
mortgage to the said P. Frank Stone, had, in addition to 
the said bond and mortgage, in purchasing the said 
premises, agreed to pay to the said P. Frank Stone a 
considerable sum of money in cash.

3: The plaintiff repeats Paragraphs 4, 5, 6, 7, 8, 9, 
10, 11, 12, 13, 14, 14a and 15 of the first count of the 
complaint.

4: That the said plaintiff was ignorant of the intent 
to deceive and defraud him by the said Albert F. Baldwin, 
and was deceived and defrauded by him.

5: Plaintiff repeats Paragraph 19 of the first count of 
the complaint.

Plaintiff claims as damages $10,000.00.

HAHN & NEWMAN,
Attorneys of Plaintiff.

20



NEW JE R SE Y  SU PREM E COURT

A l b e r t  F . B a l d w in  a n d  

P. F r a n k  S t o n e ,

E d w a r d  W. M a r t in

vs.

Defendants.

Plaintiff,

A nswcr.

Action at Law.

Defendants, Albert F. Baldwin, residing in West Or-
ange, Essex County, New Jersey, and P. Frank Stone, 
residing, in Plainfield, Union County, New Jersey, say 
that:

1. They deny the allegations of the first count.

2. They admit the conveyance of the said premises to 
Theodore McCurdy Marsh or to the plaintiff, but deny 
that there was any understanding or agreement at the 
time, that the said Marsh or the said plaintiff took' the 
deed merely for the purpose of saving foreclosure ex-
penses, and without waiving any claims or demands that 
the plaintiff or said Marsh might have against said 
Hendrickson or these defendants.

3. They deny the allegations of the second count.

First Defense. The defendants did not make the allega-
tions or perform the acts constituting the alleged con-
spiracy set out in the bill of complaint.

Second Defense. The conveyance of the mortgaged 
premises to said Marsh or the plaintiff was made and 
accepted in full payment and satisfactioh of the said 
bond and said mortgage.

Third Defense. The said plaintiff has not suffered

D E FEN SE S
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any loss or damage by virtue of any of the matters or 
things set out in the plaintiff’s complaint.

Fourth Defense. The conveyance of the said mort-
gaged premises fully paid the said bond and the said 
mortgage.

HOWE & DAVIS, 

Attorneys of Defendants.

io

NEW JE R SE Y  SU PREM E COURT

E d w a r d  W. M a r t i n , \
Plaintiff, /

f Action at Law.

A l b e r t  F. B a l d w in  a n d  
P. F r a n k  S t o n e ,

Defendants.

The plaintiff denies each and every allegation of the 
first defense, second defense and third defense of the 
defendants’ answer.

HAHN & NEW MAN,
Attorneys of Plaintiff.
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NEW JE R SE Y  SU PREM E COURT

E d w a r d  W. M a r t i n , 

vs.

A l b e r t  P. B a l d w in  et

io Transcript of shorthand notes of testimony, and so 
forth, taken in the above stated cause, upon the trial 
thereof, at the Court House, Newark, N. J., April 27, 
1916.

Before Hon. Nelson Y. Dungan, Judge, and a 
Jury.

Hahn & Newman, and Jacob L. Newman for 
plaintiff.

Howe & Davis for defendants.
Jury drawn and sworn.

2o Mr. Newman opens for the plaintiff.
Mr. Davis opens for the defendants.

MR. DAVIS. On the opening of counsel I ask 
for a nonsuit against the defendant Stone. There 
has been absolutely nothing to connect him with 
Albert P. Baldwin.

TH E COURT. The motion will be denied.
An exception to this ruling is noted by the defend-

ió  ants as ground of appeal.

EDWARD W. MARTIN sworn for the plaintiff. 
DIRECT EXAM INATION by Mr. Newman.
Q. Mr. Martin, your full name, please?
A. Edward W.
Q. And where do you now reside?
A. In East Orange.
Q. In the month of July, 1913, where did you reside? 
A. In Newark.

40 Q. What place, what street?
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A. In an apartment known as the Myrtle apartment, 
Myrtle avenue and Warren street.

Q. Did you formerly live at 18 Bathgate place?
A. No; I had a place of business there.
Q. What business were you engaged in in July, 1913 ?
A. In the real estate business.
Q. How long had you been in that business ?
A. As a business, perhaps six months ; but prior to 

that I had been in the coffee and tea business, and, perhaps 
for a year, I don’t believe more than that, I had then io 
made two or three deals in that time.

Q. Did you own some property, or were you about to 
become the owner of some property in West Orange?

A. Yes.
Q. In that month?
A. Yes.
Q. Where was that property located?
A. On the east side of Gregory avenue in the Town 

of West Orange.
Q. What did it consist of? * 20
A. Three lots with a frontage of 50 feet, and a depth 

of 150 each, making a frontage of 150 by a depth of 150.
Q. Was the street a paved street?
A. Macadam street with all the improvements 

through.
Q. Did you make an offer to sell those lots, or ex-

change them?
A. Yes.
Q. Through whom did you make the offer?
A. Through the various brokers, some in Newark and 30 

some in East Orange. I listed it with all.
Q. And do you recall which broker it was that brought 

about a deal ?
A. Yes; a firm now out of existence, but then Fell & 

Devine of East Orange.
Q. How did you come to go to the office of Fell & 

Devine ?
A. Simply in my duties, or in the work of listing it 

with the various brokers of East Orange.
Q. Well, did you hear from Fell & Devine? 40
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io

20

30

A. Yes, I did. Mr. Devine called me up and said— 
Objected to.

Q. Don’t tell us what he said. What did you do?
A. I went to his office.
Q. Who did you meet there ?
A. I met Mr. Devine.
Q. Anyone else?
A. Not that time.
Q. Don’t tell us what Mr. Devine said at this time. 

When did you next go there ?
A. The next morning.
Q. Who did you meet on that occasion?
A. Albert Baldwin.
Q. And what talk did you have with him with regard 

to the property? First, I might ask you, who was present 
at this conversation?

A. Mr. Baldwin, myself and Mr. Devine.
Q. And what was said on that occasion ?
A. It was in regard to the proposition that had been 

made through Mr. Devine for which that meeting was 
made, to inspect a house in Montclair on which there was 
going to be, or was, a $3,OCX) mortgage. The proposition 
was to exchange this mortgage for my land.

Q. Now, what was said with reference to the lots, 
first, in West Orange?

A. That it would be not necessary to go there; that 
Mr. Baldwin—

Mr. Davis. One minute. By whom ?
Q. Who said that, Mr. Martin. Who said that that 

you are about to tell, that it would not be necessary to go 
there ?

A. It was when we were going to go to look at the 
two properties. Mr. Baldwin said it wasn’t necessary to 
go to the West Orange property, that he knew it.

Q. How did you go to the Montclair property?
A. In Mr. Baldwin’s machine.
Q. Mr. Baldwin and you were there together?
A. Yes.
Q. Were you alone ?
A. We were alone after we left Mr. Devine’s office-40
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Q. Was that all that was said about the West Orange 
property ?

A. That was all, yes.
Q. What was said with reference to the Montclair 

property ?
A. That it was a one-family house, that it was about 

to be sold by a Mr. Stone, whose name was mentioned 
then, to another person whose name was mentioned as 
Mr. Hendrickson; that Mr. Hendrickson was buying the 
house for his residence; that he was going to live in it, 10 
and paid $11,000 for it. Then we went to look at the 
house.

Q. Who said that ?
A. Albert Baldwin.
Q. When you got up to the house was there anything 

more said at that time, on your way 3
A. After we had gone through the house, yes.
Q. What was said then?
A. I commented on the fact that a first mortgage of 

$5,000, a second of $3,000, the total, it would seem to me, 20 
was a very big proportion of the value, and I could not 
see much equity over those two mortgages. Mr. Baldwin 
told me I must be mistaken, if someone would pay 
$11,000 for it.

Q. Did he say who had paid $11,000?
A. This Mr. Hendrickson.
Q. What else did he say?
A. Then I said that I would not want to do it alto-

gether on the strength of the property, because of the 
closeness of the equity with the value, and I wanted to 30 
know something about Hendrickson; and then he told me 
these things, that Hendrickson was a man in business; ' 
that he had known him for sometime; that he was en-
gaged frequently doing work for the Fairchild Baldwin 
Company; that he was responsible; had sufficient means 
to buy the house; and he had elected to make the pay-
ments on the mortgage $150 quarterly, as he wanted to 
get it paid off as quick as he could; that the mortgage 
would run for two years, and at the end of that time it 
would be paid in full. 40
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Q. Did he say anything as to the purpose that Hend-
rickson would put the house to?

A. As his own residence; that he would live there.
Q. Did he state what Mr. Henrickson’s business was?
A. That he was a plumber; in business.
Q. Did he mention anything with reference to his in-

come?
A. That he had an income sufficient; that he knew, 

because he knew of the man’s affairs; that he had an 
10 income sufficient, not only to pay the quarterly payments, 

but to carry the property, pay the charges, building and 
loan, and that he was aware of the fact, and knew it.

Q. Was there anything else said at that time?
A. Well, those were the—that was the general trend 

of the conversation.
Q. Well, after this conversation did you enter into an 

agreement ?
A. I did.
Q. Did these statements have anything to do with you 

20 entering into the agreement?
A. Absolutely.
Q. In what way ?
A. Had I believed them to be false, or had I not be-

lieved them, I would not have signed that agreement.
Q. Well, believing them to be true, you signed this 

agreement which I show you?
A. Yes, I did.

MR. NEWMAN. I offer that in evidence, this 
agreement.

Said agreement marked Ex. PI.
Q. Mr. Martin, after you had entered into that agree-

ment, was it performed ?
A. Yes.
Q. And the mortgage was duly assigned to you, 

was it?
A. Yes.

MR. NEWMAN. By consent of counsel we have 
taken from the records certain instruments that I 

aq desire now to offer in evidence; perhaps this would
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be found a convenient a time as any. I first offer 
in evidence a deed dated the 23rd day of December,
1912, made by James K. Wakeman, and Jessie I., 
his wife, to Fairchild & Baldwin & Company, a 
corporation, for the lots on the east side of Lexington 
avenue in Montclair, which deed is recorded on the 
31st day of December, 1912, in Book S 51 of Deeds 
for said county.

Next, a mortgage made by the Fairchild Baldwin 
Company to the Improved Building & Loan Associ- io 
ation, of $5,000, covering the same premises on Lex-
ington avenue, Montclair; that is dated the 10th day 
of June, 1913, and recorded in the office of the Reg-
ister of Essex County, on June 23 rd, in Book I 31, 
page 213.

Next, a deed made on the 21st day of July, 1913, 
from Fairchild Baldwin Company, a corporation, to 
P. Frank Stone, for the property in Montclair on the 
east side of Lexington avenue, which premises are 
conveyed subject to the building and loan mortgage 2Q 
of $5,000. This deed is recorded on the 29th day of 
July, 1913, in Book C 53 of Deeds for Essex county, 
on page 375.

Next, a diced dated the 25th day of July, 1913, 
made by P. Frank Stone and Emma R., his wife, to 
James Hendrickson, for $1, being the premises on the 
east side of Lexington avenue in Montclair, and con-
veying them subject to the building and loan mort-
gage of $5,000, which deed is recorded on the 2d 
day of August, in Book I 53, page 98. „

Next, a mortgage made on the 25th day of July,
1913, by James Hendrickson, to P. Frank Stone, for 
$3,000, covering the premises on Lexington avenue. 
That mortgage is recorded on the 2d day of August, 
1913, in Book G 31 of Mortgages for Essex county, 
page 544. That mortgage was subsequently cancelled 
on the 19th day of August, 1913.

Q. Mr. Martin, why was that mortgage which was 
originally made, cancelled of record?

A. Because it was not in keeping with the agreement;
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It was drawn for one year, instead of two, and provided 
for no installment payments on the mortgage.

Q. And then was there a new mortgage in substitution 
of that mortgage made and executed ?

A. Yes.
Q. And assigned to you ?
A. Yes.

MR. NEWMAN. The next instrument is a mort-
gage dated the 25th day of July, 1913, made by James 
Hendrickson and Margaret, his wife, to P. Frank 
Stone. That mortgage covers the property in Lex-
ington avenue, Montclair, and is for $3,000, and con-
tains a clause that $150 was payable on October 25, 
1913, and $150 should be paid every three months 
thereafter, and the balance remaining due on the 
principle to be paid on or before the 25th day of July, 
1915. The mortgage is for six per cent, interest pay-
able semi-annually. This mortgage was recorded on 
the 9th day of August, 1913, in Book M 31, of mort- 

20 gages for said county, page 456.
Then there is an assignment from P. Frank Stone 

to Edward W. Martin, dated August 9, 1913, which 
assigns the mortgage made by James Hendrickson 
on the 25th day of July, 1913, on lands in the Town 
of Montclair, for $3,000, which refers to the mort-
gage, or designates that mortgage to be the mortgage 
known as M 31 on page 456.

Q. Now, Mr. Martin, after you had received that 
mortgage what did you do with it?

30 A. I assigned it to Mr. Marsh.
Q. Theodore McCurdy Marsh?
A. Yes.
Q. Was that by a written assignment?
A. Yes.

MR. NEWMAN. I offer in evidence the assign-
ment from Edward W. Martin to Theodore McCurdy 
Marsh, dated August 22, 1913.

Q. At the same time that you assigned this mortgage 
to Theodore McCurdy Marsh did you enter into any 
arrangement with him concerning the same?
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A. Yes.
O. I show you a paper writing dated the 22d day of 

August. 1913, and ask you whether that is signed by you 
and Theodore McCurdy Marsh?

A. Yes.
Q. There being no subscribing witness to the instru-

ment ?
A. Yes.

MR. NEWMAN. I want to offer that in evidence, io 
Same marked Ex. P2.

Q. Now, after the delivery of the assignment to Mr. 
Marsh, and the delivery of this guarantee agreement, 
when did you next hear about the matter?

A. Some time over a month.
Q. Yes, and from whom did you hear?
A. From Mr. Marsh.
Q. And as a result of your interview with Mr. Marsh 

do you know whether Mr. Marsh received a deed for this 
property ? 20

A. Yes.
Q. Well, after Mr. Marsh had received the deed for 

the property did he at that time, as a result of an inter-
view with you, deliver a letter to Mr. Baldwin?

A. Yes.
Q. Did you see Mr. Baldwin subsequent to this.time?

Did you see Mr. Baldwin subsequent to this time with 
regard to this letter? Did you speak to Mr. Baldwin 
about it?

A. No. 30
Q. Is your information: with regard to the letter only 

what Mr. Marsh told you?
A. And from a copy of the letter which Mr. Marsh 

sent to me.
Q. Now, then, Mr. Martin, after this deed was de-

livered to Theodore McCurdy Marsh, did you make an 
investigation of this matter?

A. Yes, sir.
Q. Did you, as a result of your investigation, find Mr. 

Hendrickson ? 40
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A. I did not find him; I found out about him.
Q. Did you subsequently locate him ?
A. Eventually.
Q. How long a period did it take before you located 

him ?
A. About two years.
Q. And did you up to that time that you located him, 

had you ever seen Tames Hendrickson?
A. No.

io Q. Did you subsequently locate Mr. P. Frank Stone?
A. Yes.
Q. And up to the time you located him had you ever 

seen him?
A. No.
Q. Where did you locate him ?
A. I found him where he had always been, in business 

in Bloomfield.
Q. Did you speak to him ?
A. I did.

j o  Q. Can you fix the time when that was ? .
A. I believe it was in June of last year.
Q. That would be June, 1915 ?
A. Yes.
Q. And who was with you at that time ?
A. Mr. Theodore McCurdy Marsh, and Mr. Benja-

min Newman.
Q. And what did you say to Mr. Stone and what did 

he say to you on that occasion ?
A. I told him we had come down to find out, and get

-0 a truthful statement from him as to his implication, or 
his connection, with this transaction, that we had facts, 
and we wished to courteously give him an opportunity 
to clear up his end of it, and we thought he was entitled 
to that courtesy from us, and if he wished to avail him-
self of it we were there for that purpose. He said he 
would not talk to us, he said, “ I thought that matter 
had all been forgotten.” He told us this in response 
to our question, that he had never seen this property, 
that he had never seen James Hendrickson, and the same 
thing that you used in your address to the jury.
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MR. DAVIS. I move that that be stricken out.
TH E COURT. It will be stricken out.

W ITN ESS. He said lie had many such transac-
tions with the Fairchild Baldwin Company, and that 
in them he got his, and they got theirs. I pressed 
him to clearly, manly, state the facts in the case, be-
cause we knew them, but he refused to do so.

Q. Did he at that interview, or any other interview, 
state to you what his relationship was to Mr. Baldwin?

A. That he was a half brother of Mr. Albert Baldwin.
Q. Did he on that occasion say anything as to in 

whose charge this transaction had been left?
A. He said he had left all the matters and all the 

details of it with Mr. Albert P. Baldwin.

MR. NEWMAN. I desire to offer in evidence 
also in connection with this stipulation the deed 
dated the 15th day of August, 1913, between Edward 
W. Martin and Susan H., his wife, to P. Frank 
Stone, for $1, good and valuable consideration, of a 2o 
tract of land in the Town of West Orange, or rather, 
two tracts of land, being three lots, aggregating 150 
feet front and 150 depth, recorded on the 26th of 
August, 1913, in Book Z 52 of Deeds for Essex 
county.

Q. Mr. Martin, after you had, or Mr. Marsh had, 
received a deed for this property, did you make any pay-
ments in connection with the transaction?

A. Yes.
Q. I show you a check on the City Trust Company „  

of $100 to the order of Fell & Devine, and ask you what 
that represents?

A. It represents his commission on the transaction.
Said check offered in evidence and marked Ex. P3.

Q. I show you a bill dated August 20, 1913, from 
Raymond Mountain, Van Blarcom & Marsh, and ask 
you what that bill represents ?

A. The bill represents fees for search of the title of 
the property in Montclair on which this mortgage was 
given. 40
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Q. I see the bill is for $62, how much of that is for 
searching on this transaction?

A. $59.10.
Q. $59.10 was what you paid in this transaction?
A. Yes.

Said bill offered in evidence and marked Ex. P4. .
Q. I show you a check No. 359, on the City Trust 

Company, dated November 12, 1913, and made to the 
Improved Building & Loan Association, for $165, and ask 
you what payment that represents?

A. That represents the payment of three months’ dues 
on this house in Montclair.

Q. Will you state the month?
A. The month of September, October and November, 

together with fines for the three months.
Q. Now, is the entire check properly chargeable 

against them, or only part of it?
A. I would say only for the month of September, be-

cause conveyance had been made to Mr. Marsh during 
that month.

Q. So that would be $155 ?
A. $155.

Said check offered in evidence and marked Ex. P5.
Q. I show you a check No. 411, dated December 3, 

1913, payable to Theodore McCurdy Marsh, for $245, and 
ask you what that represents ?

A. In that sum there is represented the first install-
ment payment, together with interest on this $3,000 mort- 
gage.30 & 5. .

Q. The first installment payment being how much ?
A. $150, with interest computed, whatever it would 

be, on three months on the $3,000.
Q. That would be $45?
A. Yes, sir.
Q. So this check represents a payment of $195 for 

this transaction?
A. Yes.

Said check offered in evidence and marked Ex. P6. 
Q. I show you a check dated December 9, 1913, for40
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$50, to the Improved Building & Loan Association; and 
ask you what that represents?

A. That was December dues on the mortgage on 
that house.

Said check offered in evidence and marked Ex. P7.
Q. I show you a check No. 216 on the Liberty Trust 

Company, dated January 13, 1914, to the order of the 
Improved Building & Loan Association, for $50, and ask 
you what that represents? io

A. January dues of the building and loan.

Said check offered in evidence and marked Ex. P8.
Q. I show you a check No. 524, dated February 10, 

1914, to the Improved Building & Loan Association, for 
$50, on the City Trust Company, and ask you what that 
represents?

A. February dues to the building and loan.

Said check offered in evidence and marked Ex. P9.
Q. I show you a check dated February 21, 1914, No 

537, to Theodore McCurdy Marsh, for $192.75, on the 
City Trust Company, and ask you what that represents?

A. Represents the second installment payment on the 
mortgage, with the interest.

Q. Do you recall where that interest was up to?
A. It would be up to the six months from the date of 

the mortgage.
Q. The mortgage was dated July 25th, then that 

would be January 25th?
A. January 25th. ^

Said check offered in evidence and marked Ex. P10.
Q. I show you a check No. 543, dated April 14, 1914, 

to the Improved Building & Loan Association, for $105, 
and ask you what that check represents ?

A. March and April dues on this mortgage.
Q. What is the $5?
A. $5 fine for not having paid Marsh in March.

Said check offered in evidence and marked Ex. PI 1.

MR. DAVIS, Should not that be $100? 40
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MR. NEWMAN. That should probably be $100.

Q. I show you a check No. 602 to the Improved Build-
ing & Loan Association, dated May 12, 1914, for $250. 
That check bears an annotation on its face which says 
$200 on account of the Woodside, and on account of Lex-
ington $50. What does that check represent?

A. Represents May dues of the building and loan.
Q. Of how much?
A. Of $50.

IO Said check offered in evidence and marked Ex. P12.
Q. I show you a check No. 632, dated June 2, 1914, 

made to Theodore McCurdy Marsh, in the sum of $223, 
and ask you what that check represents ?

A. That represents the third' payment, or, included in 
that is the third payment of the installment on that mort-
gage, together with the interest.

Q. That was an installment of $150.
A. Yes.
Q. And interest of $40 ?

20 A. Yes, would be thereabouts.
Q. Interest from January 25th to April 25th, accord-

ing to your own memorandum written by you?
A. Yes.

Said check offered in evidence and marked Ex. P13.
Q. Did you make any additional payments on account 

of the principal of the mortgage ?
A. Yes, I made a further payment.
Q. Refreshing you recollection with the memorandum 

that you have made, when was that payment made, and 
**° of how much?

A. That payment was made in September, and was 
for $150, with the interest that had accrued.

Q. And how much was the interest?
A. $38.25.
Q. [By Mr. Davis.] The date?
A. September 8th.
Q. 19—wh at ?
A. 1914, yes, sir.
Q. [By Mr. Newman.' I show you a check No. 302440
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on the Merchants National Bank, of $138.25, made to the 
order of Howard A. Sigler, collector, and made to you by 
Hahn & Newman, and ask you what that check repre-
sents ?

A. That represents the taxes on this house in Mont-
clair for the year 1913.

Q. And that was paid to the town collector as the 
check denotes?

A. Yes.

Said check offered in evidence and marked Ex. P14, 
together with the bill and memorandum attached 
thereto.

Q. There was still due on the face of the mortgage 
$2,400, was there?

A. Yes.
Q. Did you, Mr. Martin, at my suggestion, calculate 

the interest on the mortgage from July 25, 1913, to April 
25, 1916?

A. Yes. 20
Q. How much did you find that to be? That is on 

the $2,400, is it ?
A. Yes, sir. $396.
Q. Did you calculate the interest on the other expend-

itures from their respective dates of expenditure, to 
April 25, 1916?

A. Yes, sir.
Q. How much did you find that to be ?
A. $195.53.

R EC ESS

Q. Mr. Martin, you never received any rents, issues, 
or profits from this property at all, did you ?

A. No, sir.
Q. The mortgage in question, of $3,000, was that 

subsequently foreclosed ?
A. Yes.

MR. NEWMAN. I withdraw the question and 
put it in another way. 40
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Q. Was the mortgage of the building and loan subse-
quently foreclosed?

A. Yes, the building and loan mortgage was fore-
closed.

Q. But the $3,000 mortgage was cut out?
A. Yes, sir.
Q. I want to show you a receipt that I desire to offer 

in evidence, which is simply a repetition in a certain sense, 
dated August 5, 1913, from Fell & Devine, which shows 

io a receipt of $100 by Fell & Devine?
A. Yes.

Said receipt is offered in evidence and marked 
Ex. P15.

Q. Now, Mr. Martin, did Mr. Hendrickson, or anyone 
on his behalf, ever pay you anything on account of this 
mortgage ?

A. No, sir.
Q. Or pay any interest?

20 A. No, sir.
Q. Now, Mr. Martin, I show you a letter dated Sep-

tember 24, 1913, directed to you from Theodore McCurdy 
Marsh, and ask you whether you received that letter ?

A. I did, yes.

Said letter marked Ex. P16 for identification.
Q. I show you another letter from Theodore McCurdy 

Marsh directed to you dated October'3, 1913, and ask you 
whether you received that letter from Mr. Marsh?

Yes.
That letter speaks of an enclosure, does it not ? 
Yes.
I show you a piece of yellow paper purporting to 

be the enclosure in that communication, bearing the same 
date, directed to James Hendrickson, and ask you whether 
that was the enclosure that came in that letter?

A. Yes, sir, it was.

MR. NEWMAN. I ask that they be marked to-
gether for identification.

Same marked Ex. P17 for identification.40



27

MR. NEWMAN. Will you produce the original 
of the letter of October 3d, directed to James Hend-
rickson to Theodore McCurdy Marsh, and delivered 
to Mr. Baldwin?

MR. DAVIS. This is the first intimation I have 
had that we are supposed to represent Hendrickson.
We have not the letter.

Q. I show you a letter dated October 7, 1913, directed ^  
to you, by Theodore McCurdy Marsh, and ask you 
whether you received such a letter from Mr. Marsh?

A. Yes.
Said letter marked Ex. P18 for identification.

CROSS EXAM INATION by Mr. Davis.

Q. Mr. Martin, what is your age, please ?
A. Thirty-four.
Q. So that in July, 1913, you were thirty-one or

thirty-two ?
A. Thirty-one.
Q. And how long before that was it that you began to 

engage in the real estate business?
A. I purchased a property, I think, in February of 

1911,1 bought the house that I lived in.
0 . And from February, 1911, down to July, 1913, 

you had several transactions, did you not, in real estate.
A. There was one year elapsed before I had any, and 

that would bring it down to February or March, 1912, 
and from that until the time of this matter, perhaps I had 30 
three or four, I just don’t remember.

Q. Were they trades, or straight out and out sales ?
A. They may have been both.
Q. And, in about February, 1912, you started to deal 

in real estate as a business ?
A. I did not intend it so at that time, but it devolved 

finally into that.
Q. In July, 1913, you were in the real estate business, 

weren’t you?
A. Yes, sir. 40



28

Q. That is at the time of this transaction you were 
engaged in the real estate business?

A. Yes, sir.
Q. And by that do you mean the buying and selling 

of real estate for others, or for yourself?
A. In the capacity of both ; it was my intention, 

though, to confine myself to my own operation.
Q. That is buying and selling and trading on your 

own account?
10 A. Yes, sir.

Q. And your practice was, was it not, when you en-
tered into a deal of buying, selling or trading, to go and 
inspect the property that was involved?

A. Yes.
Q. You did that in this case, didn’t you?
A. Yes, sir.
Q. How full an inspection, Mr. Martin, do you say 

you made of this Montclair property, before you entered 
into contract with Mr. Stone?

20 A. It was the inspection I made on the trip I spoke 
of in which Mr. Baldwin and I went to this house in 
Montclair, saw the surrounding property, saw the ground, 
and went through the house.

Q. And to what extent did you go through the house ?
A. Went through it altogether.
Q. Was this the first transaction you had had with 

Mr. Albert Baldwin ?
A. Yes.
Q. You have never had any real estate transaction 

3 ° with him before ?
A. No. I don’t think so, I don’t think I did.
Q. And when he mentioned to you that somebody had 

. paid $11,000 for that property, did that agree with your 
estimate of the value of the property?

A. It seemed excessive.
Q. So that in your opinion at that time you thought 

the figure named was excessive?
A. I did.
Q. Then you thought at that time, your opinion was, 

40 that he was overstating the value of that property to you ?
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A. Yes, sir.
Q. And you came to that conclusion on the first trip 

you made to the Montclair property in company with Mr. 
Baldwin, is that right ?

A. Yes, sir.
Q. Therefore, Mr. Martin, you did not at all rely on 

Mr. Baldwin’s statement on the value of that property in 
going into this deal, did you ?

A. I did.
Q. You did? io
A. Yes, sir.
Q. Although you believed that his statement of it was 

excessive ?
A. Excessive for what I would buy it for cash, or 

for what I thought it was worth.
Q. You found this house, when you got up there, to 

be vacant, didn’t you ?
A. Yes, sir.
Q. And you found it a house on a good sized lot, and 

a pretty good street ? 20
A. Yes, sir.
Q. And you found it a house of old-fashioned design, 

and probably twenty-five or thirty years old, didn’t you?
A. Yes.
Q. And to what other sources did you go for estimate 

on the value of that property other than Mr. Baldwin ?
A. I went to none.
Q. Did you, as a real estate dealer, at that time, make 

an estimate of the value of the property ?
A. As far as my intelligence would permit, yes. 30
Q. And what was your estimate of the value of the 

property ?
A.. That it was worth—it was worth the mortgages at 

least.
Q. $8,000?
A. Yes, sir.
Q. In your opinion, in your own opinion, as a real 

estate dealer, and without relying on Mr. Baldwin’s opin-
ion at all, as to the value of that property, you appraised 
it at that time at $8,000 ? 40



30

A. I did, but I was not buying the house, I was taking 
a mortgage.

Q. I don’t want you to argue with me, Mr. Martin. 
You appraised it for the purpose of that transaction at 
$8 ,000?

A. Yes, sir.
Q. Now you have stated to Mr. Newman on his direct 

examination that Albert Baldwin told you that Hend-
rickson was paying, or had paid, $ 11,000 for that prop-
erty ; do you recall that statement ?

A. Yes, sir.
Q. Did you believe that at the time he stated it ?
A. I did, yes, sir.
Q. Didn’t he" tell you, Mr. Martin, that it was Stone 

that had paid $11,000, and not Hendrickson?
A. No, sir, he did not.
Q. Don’t you say in your complaint that he did tell you 

that Stone had paid $11,000 for that property in cash? 
20 A. Yes—not in cash. He said he had treated it so 

that it cost him $1 1 ,000, and he was selling in, cashing in 
to Hendrickson for $11,000.

Q. Did you understand my question?
A. I thought I did.
Q. My question was don’t you say in your, complaint 

that Baldwin told you on that occasion that Stone had 
paid $ 11,000 in cash for that property?

A. Yes, because Hendrickson—Stone had paid that.
Q. What did you mean by saying a moment ago that 

30 Albert Baldwin had not told you that Stone had paid 
$ 11,000?

A. That both parties had paid that; that Stone had 
got the property in a trade, and that he was cashing his 
trade in by means of this second sale to Hendrickson.

Q. Did not Albert Baldwin tell you at that time that 
Stone had paid $11,000 in cash for that property to Fair- 
child Baldwin & Company?

A. By means of this trade that he spoke of.
Q. Did you hear what I asked you?

40 A. I understood it.
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Q. In cash, that Stone had paid Fairchild Baldwin & 
Company in cash $11,000?

A. I would not say in cash; that it cost him that in 
cash, but that is what it stood in, that he told me.

Q. Then you would not say that Baldwin told you that 
Stone had paid $11,000 to Fairchild Baldwin Company?

A. That it cost him $11,000.
Q. Did he say in cash paid by Stone to Fairchild 

Baldwin ?
A. Whether he said in cash, or in cost; it was 10 

synonymious to me.

TH E COURT. The answer will be striken out.
Q. [Question read.]
A. He may have said that.
Q. Then what did you mean a moment ago, Mr. Mar-

tin, in saying that he did not say that?
A. I don’t say he did not say that; I say—
Q. Do you understand my question?
A. Yes. 20
Q. What did you mean by saying a moment ago, in 

answer to my question, that he did not say that, and now 
you say that he may have said that. What did you mean 
by that?

A. I mean nothing other than this, that the house cost 
Hendrickson $11,000, because he paid that for it, and the 
house stood Stone in $11,000, and that by means of this 
second cash transaction with Hendrickson he was turning 
it in in cash, and turning his cost in, and getting his cash 
from Hendrickson. 30

Q. When you said a moment ago that Albert Baldwin 
did not say to you that Stone had paid $11,000 in cash for 
that property, were you speaking the truth ?

MR. NEWMAN. I object to the question.
THE COURT. I sustain the objection.

Q. Now, Mr. Martin, what did Albert Baldwin state 
to you about Hendrickson ?

A. That he was a plumber, in business, that he had an 
established trade, that he was employed frequently by 40
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Fairchild Baldwin, and that was how he could speak with 
knowledge of him, that he had bought this house to live 
in as his residence, that he had bought it for cash, and 
that he had elected to make the payments on the mortgage 
in this installment way, and that his bond was perfectly 
good.

Q. Now, did he say to you that his bond was perfectly 
good, or that Hendrickson was a responsible man ?

A. Both.
i.o O. And did he tell you where Hendrickson lived?

A. No.
Q. Did you ask him ?
A. I don’t think I did.
Q. Did he tell you where Hendrickson’s place of busi-

ness was?
A. No.
Q. Did you ask him ?
A. No.
Q. Did he tell you about any property that Hendrick- 

20 son owned excepting this ?
A. No.
Q. Did you ask him?
A. No.
Q. Did he tell you how much Hendrickson was worth ? 
A. No.
Q. He did not tell you whether he was worth $1,000 

or $100,000?
A. He gave me the absolute impression on his knowl-

edge it was in no uncertain tone, that Hendrickson was 
30 fully able to buy this house, that he had means sufficient to 

buy it, and that he was able to pay the building and loan 
payment, and that he was in other words, a man able to go 
into a house for $50 a month building and loan, and pay 
the interest and taxes, and it would not interfere with his 
business in any way.

Q. [By the Court.] Are you telling what he said 01 
your impression?

A. What he told me.
Q. [By Mr. Davis.] Did he tell you he was worth 

any specified sum of money?
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A. No, he did not.
Q. Now, Mr. Martin, what investigation did you 

make, after hearing this from Albert Baldwin concerning 
Hendrickson, to find out whether what he told you was 
true, or not, about Hendrickson?

A. I did not make any.
Q. The time that was elapsing between the signing 

of the contract and the closing of the contract was about 
three weeks?

A. Yes, sir.
Q. And during that three weeks you made no investi-

gation at all regarding Hendrickson?
A. No, sir.
Q. Did you, during that time, make any further in-

vestigation about the value of the property?
A. No.
Q. In the matter of this contract were you repre-

sented by counsel ?
A. Yes.
Q. Mr. Theodore McCurdy Marsh? 30

A. No.
Q. Who was it?
A Mr Beniamin Newman, in the miatter of the con-

tract. m 4*»
Q. And you had a search made on the property.
A. Yes, sir.
Q. By whom ?
A. Mr. Marsh.
Q. And when was the exchange actually made ? What 

day was it?
A. I don’t know that I can just tell you the date, but 

it was some time in the middle of August.
Q. The date called for in the contract, I think, was 

August 15th, was it on that date?
A. No, I think there was an extension of two or 

three days, because of a faulty mortgage that was sub-
mitted.

Q. Then it was some time after the 15th of August?
A, For that reason, yes. 40
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Q. And the mortgage that was on the property was 
objected to by you and your counsel?

A. Yes, sir.
Q. And a new one was executed ?
A. Yes, sir.
Q. At the time you entered into this contract which 

has been offered in evidence I think, you knew that James 
Hendrickson either did not yet get title to the property 
in Montclair, or was about to get title to it ?

Jp A. Yes.
Q. And you also knew and were informed that the 

mortgage that you were to get was not yet executed, but 
was about to be executed?

A. Yes.
Q. And with regard to the lots that you were selling 

upon Gregory avenue, you yourself did not own those 
lots at the time you made the contract, did you ?

A. No, not at that time.
Q. Those lots were in the name of your father-in- 

20 law, weren’t they?
A. No, sir.
Q. In whose name were they?
A. In the name of a man named Keene.
Q. It was not Wirtz?
A. No; Wirtz got them from Keene.
Q. Who is Wirtz ?
A. Wirtz is my uncle, and Wirtz bought them with 

my money so that I could get the $100 commission that 
Keene was giving for the sale of the lot.

30 Q- So that when the contract was entered into be-
tween you and Stone for this exchange you did not own 
these lots at all that you were contracting to sell?

A. Not as yet, no.
Q. And you had no contract for the purchase at all, 

did you ?
A. Yes, contracts had been signed.
Q. In writing ?
A. Yes, sir.
Q. Between you and Wirtz ?
A. Yes, sir, between me and Wirtz.4©
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Q. But the deeds for the lots came to you from 
Wirt z?

A. From Wirtz.
Q. Your uncle?,
A. Yes.
Q. There was no contract signed between you and 

Wirtz for the deed of the lots to you at the time you made 
the contract to sell them to Stone, was there?

A. Not a contract in writing, no.
Q. Well, there was no contract in writing, was there? 10
A. No, sir, there was not. There was a contract be-

tween Wirtz and Keene which I controlled.
Q. But it was made that way so you could get your 

commission ?
A. Yes, sir.
Q. Then you were pretty well up on real estate deals, 

weren’t you?
A. That is not , nor is it unusual.
Q. But you were actually buying those lots yourself ?
A. Yes, I was. 20
Q. But you bought them in such a way as to make 

the seller believe he was selling them to somebody else, 
in order that you should get $100 commission?'

A. He had listed those lots with—
Q. Isn’t that so?
A. Quite properly, yes; correct.
Q. Mr. Martin, before you got title to these lots at 

all in your own name, you placed them for sale or ex-
change, on the books of Fell & Devine?

A. Yes. 20
Q. They were real estate dealers in East Orange, 

isn’t that so?
A. Yes, sir.
Q. And it was Fell & Devine, real estate dealers in 

East Orange, that brought you and Mr. Baldwin together 
in the exchange?

A. Yes, sir.
Q. And you paid Fell & Devine $100 for that?
A. Yes, sir.
Q. Now, Mr. Martin, why was it in this deal that you 40
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paid Fell & Devine $100 for making the deal, that $100 
being more than the legal commission?

MR. NEWMAN. On what?
Q. On $3,000.

TH E COURT. What is the legal commission ?

MR. DAVIS. Two and a half per cent.

TH E COURT. Do you find any statute fixing the 
IO commission ?

MR. DAVIS. I understand the statute on buying 
and selling real estate is two and a half per cent.

TH E COURT. I wish you would point it out to 
me.

Q. Isn’t it customary, Mr. Martin, to use your real 
estate agent’s commission on the sale of real estate at 
two and a half per cent., isn’t it ?

A. Yes, on improved property; five per cent, on 
ao vacant.

Q. Five per cent, on vacant?
A. Yes.
Q. Where does that obtain?
A. Cuts them, that is all; I don’t make it.
Q. Where is that the custom, that it is five per cent, 

on vacant property, and two and a half per cent, on im-
proved ?

A. That is a custom in all the suburbs; all around. 
Q. In all the suburbs?

20 A. Yes, sir.
Q. Take the Oranges, for instance?
A. Yes, sir.
Q. You did not pay five per cent., did you?
A. I compromised, because it was a  trade.
Q. And you compromised with the real estate agent 

on $100?
A. Yes, sir.
Q. Instead of $150. Well, you had, up to that time, 

progressed very well, hadn’t you, in real estate knowl-

40 * d S e ?
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A. Well, I am a business man; after all, I have some 
knowledge of business.

Q. So that the real estate men did not put one over 
on you, did they ?

Objected to.

TH E COURT. Objection sustained.
Q. The lots that you were having for sale, Mr. Mar-

tin, were vacant?
A. Yes, sir. 10
Q. No revenue from them?
A. No.
Q. Now, you stated that those lots were on a street 

that had all the improvements, do you recall that?
A. I did,
Q. Don’t you remember, Mr. Martin, that at the time 

this deal was made, that the property, and that the streets 
in front of these lots, was not curbed ?

A. It is possible that that may be so.
Q. Well, what is the fact? 20
A. I think you are correct. Other than that, how-

ever, improvements was through, sidewalks, sewer, water 
and gas.

Q. How do you know that they had sewer, water and 
gas?

A. Well, I had been informed so, and I know that 
there are houses along there.

Q. Is that all, you were informed?
A. # Well, there were houses occupied by people who 

would not be satisfied without improvements. 30
Q. How do you know they were lighted by gas, and 

sewers, and did not have cesspools?
A. Well, I know that whole section was, because I 

owned property right in the back of it.
Q. Did you live in a house there?
A. No, sir.
Q. Then the statement that you made that this street 

had all the improvements was based upon information you 
got from someone else?

A. Information that is correct. 40
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Q. Information that you got from someone else?
A. Yes.
Q. Isn’t it a fact, Mr. Martin, that the only improve-

ment in this street, so far as the roadbed was concerned, 
was the macadam in the center of the street?

A. No, there were sidewalks.
Q. Isn’t it a fact that there were no gutters there, no 

paved streets?
A. The gutters, but the curbing, I acknowledge, when 

10 you refresh my recollection there was no curbing there.
Q. So you acknowledge, now, that there was no curb-

ing, and no paved gutters?
A. Well, it is not customary; the macadam is suffic-

ient.
Q. No matter what the custom is, is not that the fact ?
A. Yes, I will admit that; no curb gutters; yes.
Q. Are you also willing to acknowledge, with regard 

to these lots, that only one side of this street was flagged ?
A. Yes.

20
Q. Then, Mr. Martin, you are quite mistaken, were 

you not, when you said the streets had all the improve-
ments ?

A. No, I was not, excepting in regard to the curbing.
Q. And the guttering?
A. And the guttering.
O. And the flagging on one side ?
A. No; it is on my side the street, was all improved.
Q. But the other side was unflagged ?
A. The other side was not, no.
Q. How long after you came back from Montclair

was it before this contract was prepared ?
A. Perhaps the next day.
Q. And before you signed it you submitted it to your 

attorney ?
A. Yes.
Q. Do you remember, Mr. Martin, whether it was 

your counsel that drew this document, or Mr. Baldwin? 
A. It was Mr. Baldwin who drew it.
Q. And I notice a number of interlineations and addi-40
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tions in pen and ink, will you kindly look at them and say 
if they are in your handwriting, or someone else?

A. They are in Mr. Newman’s handwriting.
Q. Mr. Newman was your attorney?
A. Yes, sir.
Q. Mr. Benjamin Newman?
A. Yes, sir.
Q. Not Mr. Jacob Newman?
A. No.
Q. And on the first page there are initials on the left- 10 

hand margin, will you kindly look and see if those initials 
are made by you?

A. Yes, they are.
Q. Indicating interlineations that you approved ?
A. Yes.
Q. Where was the contract signed by you, Mr. Mar-

tin?
A. I believe I personally signed it in Mr. Newman’s 

office.
Q. Had it been already signed by Mr. Stone, or wa 20 

it signed by him afterwards ?
A. It was signed by him afterwards, I am quite sure,

I won’t state absolutely, but I think afterwards.
Q. Do you recall whether or not the only talk you had 

with Albert Baldwin, leading up to the consummation of 
this contract, was that one talk that you went by automo-
bile to Montclair; was that the only talk you had?

A. That was the only talk that would have anything 
to do with the question whether there would be a contract 
of not. 30

Q. Well, was not that the only talk you had with him 
previous to the signing the contract, about the contract?

A. Yes, that was all.
Q. Do you recall in that talk, when the question of 

the bond and mortgage of $3,000 was mentioned, asking 
Albert Baldwin if Mr. Stone would guarantee the bond 
and mortgage?

A. I don’t recall asking the question, and yet I may 
have asked it, because it would be a perfectly proper 
question. 40
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Q. It would be a question that would have arisen in 
your miind?

A. Yes, sir.
Q. And do you remember asking Albert Baldwin on 

that occasion whether Fairchild Baldwin Company would 
guarantee the bond and mortgage ?

A. I am sure I did not ask that, because I did not 
connect them with the transaction.

Q. Didn’t you connect Albert Baldwin with the Fair-
IO child Baldwin Company at that time?

A. He represented himself as acting as broker for P. 
Frank Stone.

Q. But did you not know he was connected with the 
Fairchild Baldwin Company?

A. Yes, sir.
Q. In this conversation did not Albert Baldwin tell 

you in answer to a question by you, that Stone would not 
guarantee the bond and mortgage, but that you would 
have to investigate Hendrickson for yourself?

20 A. He did not.
Q. Did he not tell you that Stone would not guar-

antee the bond and mortgage?
A. He may have said that, if I asked the question, 

but I cannot say that I ever asked him, or that he an-
swered m e; but he did not say anything about my having 
to look up Hendrickson myself.

Q. Well, now, it did occur to you, did it not, to get 
someone to guarantee this bond and mortgage, if you 
could ?

20 A. If I asked the question, then it occurred to me, 
and it may have occurred to me.

Q. And it occurred to you because you knew nothing 
about Hendrickson yourself at all, isn’t that so ?

A. That would be proper, yes.
Q. Now, at the time you went to Mr. Marsh, did you 

sell this bond and mortgage to him, or did you merely
borrow on it ?

A. No, I sold it.
Q. You sold it to him ?
A. Yes.40
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him for $2,600 or $2,700?

A. For $2,600.
Q. That is, you sold to Marsh this mortgage that you 

took at $3,000, you sold to him for $2,600?
A. Yes, sir.
Q. And you, you say, guaranteed the payment of it?
A. Yes, sir.
Q. At the time that you sold this mortgage to Mr. 

Marsh for $2,600 did you, or did Mr. Marsh, so far as 
you know, investigate the responsibility of Henrickson?

A. Neither of us did.
Q. Neither one?
A. No, sir.
Q. Was Mr. Baldwin present, or did he participate in 

any way in any representations that you made to Mr. 
Marsh at the time you sold this mortgage ?

A. No, sir.
Q. The sale of the mortgage by you to Mr. Marsh 

was not influenced, so far as you know, by anything that 
Mr. Baldwin said to Mr. Marsh, any representation he 
made to Mr. Marsh ?

A. No.
Q. You have said, Mr. Martin, that you had not seen 

Hendrickson, I think, for two years after this thing went 
through, that is, after July, 1913, until the summer of 
1915, is that right?

A. Yes, sir.
Q. You had, as a matter of fact, called at his house 

before that, hadn’t you?
A. I had called at places where he had lived.
Q. And you saw his wife ?
A. Saw his wife once, yes, and made an appointment 

to see him, and the next day, in the meantime, they had 
moved, and I could not locate them.

Q. How soon after you had gotten this mortgage did 
you call on what you understood to be Mr. Hendrickson’s 
residence, and have a talk with Mrs. Hendrickson?

A. I think it was at the time Mr. Baldwin came to 
Mr. Marsh with the deed.
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Q. Wiill you state just about when it was?
A. It was in September.
Q. September, 1913?
A. Yes, sir.
Q. When you called there did you go alone, or did 

someone go with you ?
A. I went alone.
Q. You had a talk with Mrs. Hendrickson, didn’t you ? 
A. Yes.

10 Q. And where was it that they were living at that 
time?

A. That was on Norfolk street.
Q. In Newark?
A. Yes, sir.
Q. Then did you go back again, and see Mrs. Hend-

rickson a second time?
A. I did not see her.
Q. But you went there again?
A. I went there to meet Mr. Hendrickson.

20 Q. How soon after that first visit?
A. The next day.
Q. And you saw neither Mr. Henrickson or Mrs. 

Hendrickson ?
A. No sir.
Q. When did you try again ?
A. I tried again, trying to locate where they had 

moved.
Q. Had they moved at that time?
A. They had moved, yes, sir.

3° Q- That is from one day to another?
A. They moved out over night, that very night.
Q. Where did they move to?
A. They moved to another place on Norfolk street, 

and I went there, and could not locate them; that is, they 
were not in.

Q. That is, you found where they lived, but they were 
not in?

A. Not in, no, sir.
Q. They moved from one place on Norfolk street to 

40 another?
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A. Yes, sir.
Q. How far away ?
A. About five blocks away.
Q. When did you try again ?
A. I tried repeatedly, I never could catch them; I 

kept at it; never caught them, and then he moved, and 
I could not locate him at all.

Q. Then you finally did locate him, didn’t you?
A. Yes, sir.
Q. When ?
A. I located him last June.
Q. June, 1915?
A. Yes, sir.
Q. And where did you find him,?
A. I found him in a flat house on Waverly avenue, 

in Newark.
Q. So you did find that the Hendricksons were resid-

ing, from July, 1913, down to 1915, at some place in the 
City of Newark?

A. Yes, sir; I don’t say they did not live out of New-
ark in the year and a half I could not locate them.

Q. But you do not say they did live out of Newark?
A. No, sir, I do not say they did.
Q. Then you went down to Plainfield and talked with 

Mr. Stone?
A. Yes, sir.
Q. You had no difficulty in locating Mr. Stone, did 

you?
A. No, sir.
Q. You got his name out of the telephone book?
A. Yes, sir.
Q. Now, you telephoned to Mr. Stone before you 

went to see him, didn’t you ?
A. That day, yes, sir.
Q. And when you telephoned to Mr. Stone you did 

not give your name, did you ?
A. No, sir, I did not.
Q. What name did you give him?
A. My middle name, Williams.

io

20

30

40
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Q. When you telephoned Mr. Stone you told Mr. 
Stone this is Mr. Williams, didn’t you?

A. Yes.
Q. When you went down to see Mr. Stone in Plain- 

field you told Mr. Stone that you were the gentleman 
that had telephoned, didn’t you?

A. I told him that I gave him my middle name and 
that I was the gentleman who had telephoned.

Q. And that you had told him a name that was not
10 your right name?

A. I did not give him my full name.
Q. And didn’t he say to you after you had told him 

that you telephoned him in another name, that he did not 
want to have anything to do with a man who would not 
give his right name?

A. He did not.
Q. He did not ? Why didn’t you give him your right 

name?
2 A. Because every part of this transaction was known 

to us, his connection with it, and all, and I had suspected 
anyone who would do that, if I gave him my full name, 
that he would refuse to see us, or not be there when we 
came.

Q. You thought he would run away, or something?
A. Yes.

. Q. And when you got there you found him a photog-
rapher of a good many years establishment, didn’t you ?

A. I didn’t mean run away, I meant would be out.
20 Q- Why did you say “ run away” ?

A. I didn’t say run away, you said run away.
Q. I said run away, and you said yes, didn’t you?
A. I didn’t catch the significance of your word; I 

meant he would be out.
Q. Then, when I used those words, you didn’t under-

stand them, did you ?
Objected to.

Q. You found, when you got there, that Mr. Stone 
was a man who had his own business in Plainfield ?

40 A. Yes.
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Q. A business of photography that he was running 
himself ?

A. Yes.
Q. What street did you find him on?
A. On the leading business street of the place; I don’t 

recall the namie of the street.
Q. Was his name outside ?
A. I believe—yes, it was.
Q. You say, I think, Mr. Martin, that there is still 

due from you to Mr. Marsh $2,400? io
A. Yes, that you have not paid.
Q. That you have not paid ?
A. No, sir.
Q. And the last time you made any payment to Mr. 

Marsh was how long ago?
A. September of last—September of 1914.
Q. September, 1914?
A. Yes.
Q. Did you or Mr. Marsh try to collect this bond and 

mortgage, or bond, from the maker of it ? 20
A. We were not going to throw any more good money 

away.
Q. Please answer the question, did you?
A. No, we did not try to collect.
Q. You did not make any efiort to collect the bond 

and mortgage at all from him?
A. No.
Q. And when you started your investigation to find 

out about Mr. Henrickson, you found out without any 
difficulty that he was a plumber, didn’t you? ~o

A. Oh, yes.
Q. And you found out at the time this deal was made, 

and for some time before and after that, he had been 
doing considerable plumbing work for Fairchild Baldwin ?

A. How considerable that was, I don’t know; it 
wasn’t much; he had been doing some work for them.

Q. And you found he was a man that had no property 
of his own, didn’t you ?

A. No, he had no property.
Q. Isn’t it the fact, Mr. Martin, that in this talk with

40
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Albert Baldwin, leading up to this contract, that you 
knew that the statement of the value of the property, if 
he made any, of $11,000, was excessive, and that you 
also stated the value of your property at an excessive 
amount ?

A. I knew that his valuation was excessive, but I did 
not believe that my valuation was excessive, because the 
value per front foot would only be at the rate of $20 for 
property in a good residential section, where the lots were 

IO 50 feet deeper than they are supposed to be.
Q. You had paid $1,500 or $1600 for your lot, hadn’t

you?
A. I had paid $1,700 for them.
Q. And you got $100 out of that?
A. Yes.
Q. For commission?
A. Yes, sir.
Q. So that the lot stood you in—
A. No, the net cost to me was $1,700.
Q. Do you know a gentleman in Newark named F. 

W. Romaine, a real estate man?
A. I know him, yes.
Q. About this time having an office in the Fireman’s 

building ?
A. At that time I didn’t know Mr. Romaine. It was 

some period after I knew Mr. Romaine.
Q. Do you remember a few weeks or a few months 

after this deal was put through in August, 1913, or in 
the summer of 1913, or in the fall of 1913, saying to 

30 Mr. F. W. Romaine down in the Firemen’s building in 
Newark that you had put one over on the Fairchild 
Baldwin crowd, and that you had handed them some 
vacant lots that stood you in about $1,500 for a mort-
gage of $3,000?

A. I didn’t say any such thing.
Q. Did you say anything like that?
A. No, sir, I did not.
Q. Do you remember talking to Mr. Romaine about 

this transaction?
40 A. No, sir, because fully one month elapsed when I
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saw—how could I boast of it ? There would be only one 
month elapsed when this whole thing developed.

Q. You say you had no such conversation?
A. No, sir; I did not.
Q. Where is your office now?
A. 170 Broadway, New York City.
Q. You are still in the real estate business, are you 

not?
A. Yes, sir.
Q. Buying and selling for yourself?
A. Yes, sir.
Q. Not for others?
A. No, sir.
Q. Now, Mr. Martin, you say you did not rely on Al-

bert Baldwin’s statement as to the value of that property ?

MR. NEWMAN. I object to the question.
T H E COURT. He has said the contrary; he said 

that he did rely upon it.
Q. Do you say, Mr. Martin, that you did rely upon the 20 

statement of Albert Baldwin' as to the value of that prop-
erty, although you thought his estimate excessive?

A. Yes, sir.
Q. And when he gave you that value of $11,000 you 

regarded that as his opinion as to the value of it, did you 
not?

A. State that question again, please.
Q. When he gave you that value of $11,000 on that 

property you regarded that as his opinion of the value of 
that property? 30

A. Yes.
Q. And your opinion as to the value of it differed 

with his ?
A. Yes.
Q. When he gave you the statement as to Hendrickson 

being a responsible man you regarded that as his opinion 
as to the worth of Hendrickson, did you not?

A. More than his opinion, it was his knowledge.
Q. And you, in talking with him, did not go into de-

tails at all as to the extent of his responsibility, did you ? 40
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A. I certainly did, to be sure that he was able to 
carry out his part of this contract.

Q. And he told you that he was?
A. Absolutely.

RE-DIRECT EXAM INATION.
Q. Mr. Martin, you not only regarded his statement 

of the value of the property as his opinion, but you also 
regarded it as a fact, did you not?

10 MR. DAVIS. I object to that as leading.

T H E COURT. The objection is sustained.

Q. You regarded his statement as to the value of the 
property not only as his opinion, did you not—

MR. DAVIS. Objected to as leading.

TH E COURT. I sustain the objection.

Q. Will you state why you accepted his statement, 
or his opinion—we will put it that way—as to the value 
of the property?

MR. DAVIS. He has already gone over that.

TH E COURT. The question may be answered.

A. Will you repeat the question?
Q. [Question read.]
A. Because there was no doubt of his opinion, be-

cause of what he said, based on two facts; one is that a 
purchaser paid $11,000 for the property, which was one 

30 motive, as he recited, and the second that the maker of 
this mortgage, and buyer of the property, was a respon-
sible man.

Q. And what did he say as to what the buyer had 
paid for the property?

A. $11,000.
Q. And it was upon that that you accepted this state-

ment?
A. Yes.
Q. Why was it you did not make any investigation 

concerning Henrickson?
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A. The house I could see; where it  was. In regard 
to Mr. Hendrickson, I believed Albert Baldwin to be a 
gentleman, I believed his word was the word of a gentle-
man and I could take it and believe it.

MR. DAVIS. I object to his belief going in on 
the record. I submit to the Court that the only per-
tinent things are what the party said, and he has 
already stated that he acted upon those statements.
Now he is going into other lines which it is abso-

• 10lutely impossible for us to refute.
[Question and answer read.]

T H E COURT. I think that is no lack of compli-
ment to the defendant, so I will let it stand.

Q. And it was because you believed him, and accepted 
his statement, that you made no further investigation ?

MR. DAVIS. Objected to as leading.

THE COURT. The objection is sustained. .
20

Q. And while you had estimated in your own mind 
the value of the property at $8,000, it was because you 
were reassured—

MR. DAVIS. I object to the form of the question.

TH E COURT. Yes, it is bound to be leading 
when stated that way.

Q. Why was it, Mr. Martin, that, notwithstanding 
the fact that you estimated in your own mind the value 
of this property to be $8,000, that you accepted his state- 30 
ment that it had cost $11,000?

A. Because everybody does not buy with equal judg-
ment, and we do not all buy at the bottom price.

Q. Have -you secured Mr. Marsh for the balance of 
his money ?

A. Yes, sir.
Q. And do you still owe it to him ?
A. Yes.
Q- And 'do you expect to pay him ?
A. I do, 40
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Q. There has been some testimony with reference to 
the lots in West Orange on Gregory avenue. Were those 
lots listed on your books ?

A. Yes.
Q. And you were then acting as a real estate agent?
A. Yes.

MR. DAVIS. I object to counsel leading the 
witness.

10 TH E COURT. The question was leading.

MR. NEWMAN. I will withdraw it.

Q. Why were those lots listed with you?
A. Because I was conducting an office where there 

was a brokerage business done.

RE-CROSS EXAM INATION.
Q. Mr. Martin, I understood you, in answer to my 

questions on cross examination, to say that up to that 
20 time, July, 1913, you had had all your real estate oper-

ations for yourself only. Was that correct; that you 
were not dealing for other people; that you were buying 
and selling for yourself?

A. I don’t know that I said that.
Q. Well, what is the fact?
A. Thai I might, perchance, have done some broker-

age business for others, but that my intention was to 
confine myself to my own operations.

Q. But you were doing a brokerage business, too?
A. Yes.
Q. Selling for others for commission?
A. Yes.
Q. And you have said, in answer to your own counsel, 

that Mr. Keene, the owner of these lots, had put them on 
your books for sale?

A. Yes, sir.
Q. And you say also that after Mr. Keene had put 

these lots on your books for sale that you, yourself, actu-
ally purchased them in the name of your uncle, and 

aq charged your client a commission of $100?
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A. That I, myself, personally, not as a partner of 
Stillman & Martin, as the firm was then, Edward W. 
Martin, and not Stillman & Martin, purchased these lots 
through Mr. Wirtz.

Q. And you purchased them in the name of your 
uncle, so that the firm of which you were a member could 
collect from your client a commission of $100?

A. It was simply another way of—

TH E COURT. No, no. IQ

Q. Is that so?
A. Yes, that would be so.

JAMES HENRICKSON sworn for the plaintiff.

DIRECT EXAM INATION by Mr. Newman.

Q. Where do you live?
A. 263 Waverly avenue.
Q. Newark ?
A. Yes, sir.
Q. And during the summer of 1913 where were you 20 

employed ?
A. I was employed by the Fairchild Baldwin Com-

pany on odd jobs, such as jobs which they had given me 
to do by contract.

Q. Kind of general utility man, were you?
A. Well, no; they gave me jobs when they had the 

jobs for me to do,. Such as stoppage of sewer lines, and 
repairing roofs at the Arcade building.

Q. Work of a similar character?
A. Well, no; that is all I done of that kind of work 30 

for them.
Q. And you recall in the month of July, or August, 

1913, having a talk with Albert P. Baldwin in his office?
A. I remember it, but I am not sure of that date.
Q. But in any event it was before you signed a bond 

and mortgage?
A. Oh, yes, yes.
Q. Now, who did you have any talk with?
A. Why, I was at Market and Broad, at the Fire In-

surance building, and a gentleman had promised me some 40
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work to do, and he had left me, so Mr. Albert Baldwin 
came up to me and asked me if I wanted to earn $25; 
and I looked up at him and laughed at him; I said, “Why, 
yes,” I said, “What is it, a job?” He said, “Y es;” he 
said, “Come up in the office.” I went up with him, and 
we had a talk about things, and he said he had some 
papers he would like me to write, or something on; so I 
said, “All right;” so he said that would be all, “ I will 
see you again.” So I didn’t hear anything of it until— 

io Q- Just one moment. At that interview did he say 
anything to you else with regard to this? Do you recall 
anything else?

A. No, sir.
Q. Let me bring this to your mind; did he say any-

thing about judgments?
A. No, sir.
Q. When did he speak about that?
A. Judgments?
Q. Whether you had any judgments.

20 Objected to.
A. Oh, well, that was the time afterwards, he asked 

me if I owned any real estate, or had judgments against 
me or will I ever have them; I told him no.

Q. After he asked you to sign a paper what happened
then ?

A. Well, I asked him, I said, “What is these papers 
for?” He said, “Well, that is all right, there will be 
nothing to it.” That is all he told me.

Q. Well, did you go anywheres to sign the papers?
A. No; I think the papers was brought at my home 

in Norfolk street.
Q. Now, to refresh your memory I will show you the 

original bond and mortgage. Here is an original mort-
gage dated the 25th of July, 1913, and here is a bond 
with your signature, and this mortgage contains the signa-
ture of yourself and wife. Now, do you recollect where 
that was signed? Looking at the name of the man whose 
signature appears here, does that help you?

A. Yes. That was in Orange.
Q. It was before Thomas A. Davis?
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A. Well, I don’t know if that is the gentleman, but 
I don’t remember him, because he didn’t ask me anything; 
he asked me whether I was James Hendrickson.

Q. Who took you up there, do you remember that?
A. Mr. Albert Baldwin.
Q. How did he call for you?
A. In an automobile.
Q. Where were you living at that time?
A. On Lake street.
Q. And he took you from Lake street in Newark up io 

to Orange to an office where you signed this bond and. 
mortgage ?

A. Yes, sir, over a bank.
Q. Well, after you signed it, what did you receive for 

signing it?
A. Well, I didn’t receive anything at that time, but 

I was told there would be a job for me at the Arcade 
building.

Q. Who told you that?
A. Why, Mr. Albert Baldwin, and I should put the 20 

$25 on with that job, amount to as much as I want to, 
but it was a small job, I guess, four or five dollars. I 
brought the bill in, and then they issued me a check on the 
Federal Trust Company for $25.

Q. Issued you a check for $25 for signing the bond 
and mortgage, and $4 for your job?

A. Yes, sir.
Q. After you had signed the bond and mortgage did 

Mr. Baldwin say anything to you with reference to going 
up to the house ? 30

A. What house? Yes. He told me that I should 
dress up and go to Montclair, Lexington avenue, and 
look at this property, pretend that I owned it.

Q. Did you go up there ?
A. Yes, I went up there, because I was told so.
Q. And you dressed up, did you?
A. Yes, I dressed up.
Q. You saw the property on that occasion, then, 

didn’t you?
A. Yes. 40
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i o

Q. What did you do up there when you saw the prop-
erty ?

A. Well, I went up there, was told to look at the 
property, and look around it. While looking at the prop-
erty there was a lady passing, and she looked at me and 
said—

Q. Never mind that; you can’t tell that. You had a 
conversation with her?

A. Yes.
Q. And is that the only occasion you ever looked at 

the property?
A. Yes, sir.

Did you ever pay anything for the property?
No, sir.
Did you ever have anything to do with the prop-

20

Q.
A.
Q.

erty ? 
A.
Q-
A.
Q.
A.
Q.

30

40

No, sir.
Did you ever intend to live up there ?
No, sir.
You owned no real estate?
No, sir.
You were not in receipt of a very large income, 

were you?
A. No, only what I earned for Fairchild Baldwin, 

that was all.
Q. For odd jobs?
A. Yes, sir.
Q. Where did you live at this time? I think you said 

on Lake street. Am I right?
A. Yes, that is when I went to Orange.
Q. Did you pay any rent there at all?
A. Well, there was an agreement made, there was six 

steam boilers, and they had to be repaired, so the agree-
ment was that I should repair these steam boilers, and put 
them in shape for the coming winter, so I didn’t have a 
written agreement on it; so this man that owned the 
property, when I had given a bill for the work which I 
had done, why there was complaint made right away, 
stating it was too high.
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Q. I don’t want that; I want to know if you paid 
any rent at all for that place?

A. Oh, yes.
Q. What rent did you pay ?
A. $18.
Q. A month. Now you never saw Mr. Martin in this 

transaction at all, did you ?

MR. DAVIS. I think counsel ought not to lead 
this witness, if your Honor please. 10

A. No, sir.
Q. When was the next time you ever signed any 

paper, do you remember that?
A. Why, it was in Norfolk street.
Q. You lived in Norfolk street?
A. Yes, sir, from Lake street.
Q. And who brought the paper up that time to have 

you sign?
A. Well, I think that Mr. Baldwin and Mr. Philips 

came together. 20
Q. And then you signed a deed to Theodore McCurdy 

Marsh, which is the paper I understand you do not re-
member the names, but that is your signature?

A. Yes.
Q. And that is your wife’s signature?
A. Yes.
Q. And that is the paper you signed in the presence 

of Mr. Philips?
A. Yes.
Q. He is connected with the Fairchild Baldwin Com 30 

pany, is he?
A. Yes, sir.
Q. And who did you deliver that deed to?
A. Why, Mr. Baldwin took it back again after I 

signed it.
Q. Did he tell you what it was you were signing?
A. Well, he said, “ Sign this p a p e r I  said, “What 

is this for?” He said, “ It is for that piece of property.”
So I asked him, “Will this be all right?” He said, “ Sure, 
there will be nothing to it.” So I signed it. „a q
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Q. And you never had anything to do with the prop-
erty, did you?

A. Why, no.
Q. Now, did you ever in your transaction—don’t an-

swer the question if it is objected to—see Mr. Marsh; 
did you ever see Mr. Marsh ?

A. No, sir.
O. Do you know this gentleman here?
A. I have seen his face somewheres.

10 Q. You don’t know his name?
A. No, I don’t.
Q. (Pointing to Mr. Theodore McCurdy Marsh.) 

Did you ever, have you ever, up to the time that you made 
this deed, we will say, seen Mr. Edward W. Martin?

A. No, sir.
Q. When was the first time you ever saw Edward W. 

Martin, as near as you can remember ?
A. The time that I lived at the present address, at 

2Q Waverly avenue.
Q. About how long ago? Can you fix it a little more 

definite, Mr. Hendrickson?
A. It is quite some time ago.
Q. Well, was it about the summer of 1915?
A. Yes, I think it was, T5, something like that.
Q. Did you ever receive from the hands of Mr. Bald-

win any letter directed to you from Mr. Marsh ?
A. No, sir.
Q. Did you ever know there was such a letter written 

30 to you?
A. No, sir.
Q. At the time you took this deed—or, I should say— 

at the time you made this mortgage, up to the time you 
made this deed, did you ever pay anything to Thomas A. 
Davis ?

A. No, sir.
Q. Did you ever pay any building loan dues, or any 

charges on this property?
A. No, sir,
Q. Did you ever have any connection with this prop-

40



57

erty in any way, shape or form, except to sign these 
papers, and, on one occasion, to act as the owner?

A. Yes, sir, that was all.
Q. That was all you had to do. Mr. Hendrickson, 

were you in a position, in July, 1913, or at any time there-
after, to keep that property?

MR. DAVIS. I object, if your Honor please; 
that seems to call for a conclusion.

TH E COURT. Yes. You may ask what his 1G 
financial condition was.

Q. What was your financial condition ?
A. I had none.

CROSS EXAM INATION by Mr. Davis.
Q. When was this that you say you had nothing?
A. Why, I never had anything.
Q. You had a business, didn’t you?
A. Business? No, I never had a business. I worked 

for whoever gave me work. 20
Q. And you took contracts, did you ?
A. Contracts? Well, not a big contract, because the 

party would have to pay for the material that I put in, 
because I didn’t have the money.

Q. You take contracts for the doing of work, and 
perform those contracts, don’t you?

A. Well, if a party wanted me to do work I would 
approach them, and if it amounted to $20, $25, $50, I 
would tell them I haven’t got the ready money to pay for 
the material, if they would buy the material I would do 
it for so much money.

Q. And you would contract the labor?
A. Yes, sir.
Q. And you say you did work for Fairchild Baldwin 

Company ?
A. Yes, sir.
Q. What kind of work?
A. Plumbing work and pipe work.
Q. Did you do any electrical work?
A. No, sir. 40
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Q. All plumbing'?
A. Yes, sir.
Q. And for how long & period did you do work for 

them ?
A. Oh, I worked for them off and on for a long while.
Q. Well, how many years?
A. Well, a couple of years.
Q. Do you remember when you began to work for 

them, and when you stopped?
10 A. I don’t remember when I started to work for them, 

but I think I remember when I stopped, because I didn’t 
get any more work for them until this business came up, 
and Mr. Philips told me I would have to be a licensed 
plumber to work for them hereafter; and I thought it 
kind of funny for him to make that remark to me, so 
I never got any more work for them.

Q. You did work for them two years, though?
A. Yes.
Q. Doing plumbing work. And it was after they told 

20 you, or someone in their behalf told you, that you could 
not do any more for them, that you had your talk with 
Mr. Martin ?

A. Mr. Martin? Oh, no; this was before I seen 
Mr. Martin.

Q. That is what I say; before you saw Mr. Martin?
A. Oh, yes, quite some—
Q. You talked with Mr. Martin about this matter 

after Fairchild Baldwin Company had let you go?
A. Well, yes, he came to see me.

30 Q* ( %  Mr- Newman.) By that you mean Mr. Mar-
tin?

A. Mr. Martin came after this affair.
Q. (By Mr. Davis.) Do you remember when it was 

that Albert Baldwin had his first talk with you about this 
Montclair property?

A. I think it was in the latter part of
I was approached by him.

Q. 1913?
A. T3, yes, I think it was.

40 Q• What part of June was it?
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A. Well, I could not exactly tell you that.
Q. Well, it was in the latter part of May, or early 

part of June?
A. I think it was the latter part of May, or the early 

June.
Q. And was it in the month of June that he asked you 

to go up and look at the property ?
A. Oh, no.
Q. When was that?
A. No; it was quite some time afterwards. He met io 

me again and asked me to go up to Montclair.
Q. When was that?
A. Oh, well, that was—I think that was in June.
Q. Do you remember just about what part of June it 

was that he asked you—was that the time he told you to 
dress up and go up?

A. I think it was, yes; because he said he was going 
to have this put through, for me to go up.

Q. You did dress up, didn’t you ?
A. Yes. Well, I didn’t dress up. I dressed up a 20 

little, yes.
Q. Wihat did you do when you dressed up?
A. I changed my clothes that I am using now.
Q. You put on the clothes you are using now ?
A. No, I put on little better clothes; but I wasn’t 

dressed up, because I had a brown shirt on.
Q. You put on better clothes, you say, than you have 

on now?
A. Well, yes, a little.
Q. And you went up to Montclair ? 30
A. Yes.
Q. What had Albert told you about the property be- 

for that ? About the property, what it was.
A. I don’t quite catch you.
Q. What had Albert Baldwin said to you about what 

the property consisted of before you dressed up and went 
to Montclair?

A. Didn’t say anything at all, only said had a house 
on Lexington avenue; that was all.

Q. Did he tell you the number of it ? 40
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A. No, sir.
Q. Did he tell you how to get there ?
A. Yes, sir.
Q. Did he tell you what kind of house it was?
A ; No, sir.
Q. Did you go inside the house?
A. No, sir ; looked in the window.
O. And looked around the property?
A. Yes, sir.

io Q. Did you go alone?
A. Yes, sir.
Q. Before you went up there on that visit had he said 

anything to you about—how long was it before you went 
up there on that visit that he had first mentioned the 
property to you?

A. It was quite a little while after.
Q. A couple of weeks?
A. Yes, about that, I guess it was.
Q. Do you think it was in the month of May?

20 A. No, that was in June.
Q. In June that you went up?
A. Because he hadn’t put through this property yet. 
Q. It was in June you went up, wasn’t it?
A. Yes.
Q. Was it a couple of weeks before you went up that 

he first mentioned the property to you?
A. No, he mentioned the property to me first, told 

me I should go up there and look at it.
Q. See if you understand my question, Mr. Hendrick- 

30 son. You say you went up there some time in June.
A. Yes.
Q. Now, I ask you, was it a couple of weeks before 

you went up that he first mentioned the property to you? 
A. No, it was about ten days.
Q. Ten days?
A. Yes, about that, as close as I can get to it.
Q. Then it was around the 1st of June, or the latter 

part of May, wasn’t it, that he first mentioned the property 
to you?

40 A. Yes, something like that.
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Q. Can’t you say, Mr. Hendrickson, with any degree 
of accuracy what time in June it was that you went up 
there ?

A. Well, I could not, because I didn’t have any memo-
randum of i t ; I judge about ten days; I am not sure.

Q. How do you know it was the month of June you 
went up there ?

A. It was before the 15th of June, before the middle 
of the month, that is as far as I remember.

Q. Didn’t he, or did he, at that time tell you that there 10 
was a $5,000 mortgage on the property ?

A. Yes, he told me there was $5,000.
Q. And did he ask you to make a mortgage of $3,000 

on it ?
A. Yes, I think he did.
Q. And did he also tell you that if you made the 

mortgage of $3,000 on the property, in addition to the 
mortgage of $5,000 that was already on it, that the party 
that owned it would turn it over to you ?

A. Well, I didn’t understand anything about that. 20
Q. Well, did he say that?
A. He told me on that line, yes, that he would turn 

it over to,me.
Q. Now, when did he tell you that? Did he tell you 

that before you went up about the middle of June?
A. No, it was before that, because it hung fire for 

awhile, and he wasn’t sure whether Mr. Martin was go-
ing to buy the property.

Q. Did he tell you that?
A. No, but he put me off— 30
Q. Just a minute. Did he tell you he wasn’t sure that 

Mr. Martin was going to buy the property ?
A. He told me he wasn’t sure that Mr. Martin would 

buy the property, or not.
Q. Did he tell you that he wasn’t sure that Mr. Martin 

would buy the property?
A. That is what I understood Mr. Baldwin to sav ;

I understood him to say that.
Q. When did he tell you that ?
A. I think that was in June. 40
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Q. When he spoke to you the first time Mr. Hendrick-
son which you say was about ten days, I think, or two 
weeks, before you went up there, did he at the first talk 
mention you giving back a mortgage of $3,000 on the 
property ?

A. No, I don’t remember him saying that.
Q. Did he mention you giving back a mortgage of 

$3,000 on the property before you went there to look at it ?
A. No, he didn’t, no.

IO Q. And was it after you went up there to look at it 
that he mentioned you giving back the $3,000?

A. No, he didn’t mention mortgage being given.
Q. When did he first mention you giving a mortgage 

of $3,000 on the property ?
A. That was the time I think at the Norfolk street 

home he mentioned it.
Q. Now, with relation to the date, or the month, do 

you remember when that was that he first mentioned to 
you that you were to give a mortgage, make a mortgage, 

2 ° of $3,000 on the property?
A. I don’t remember.
Q. Do you remember when he first told you there was 

a $5,000 mortgage already on the property?
A. He told me there was a $5,000 mortgage on it, yes.
Q. When did he tell you that ?
A. That was at the time of the Norfolk street home.
Q. With regard to the month, was that in May, or 

June, or later?
A. I could not say what month that was in.

3^ Q. Is it so that the first time he spoke to you about 
the property that he told you at that time that there was 
a $5,000 mortgage on the property?

A. Yes, I think he did.
Q. And it was the first time that he spoke to you about 

the property that he told you that you were to make a 
mortgage for $3,000 on the property?

A. Well, I told him I didn’t know anything about a 
mortgage.

Q. I ask you whether it was the first time, the first 
40 conversation you had with him ?
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A. He askecl me two or three times.
Q. Mr. Hendrickson, I don’t want to confuse you at 

all, I want to get at the facts. Was it the first time you 
had a conversation with him about this Montclair proper-
ty, was it at that first conversation that he spoke to you 
about the $5,000 mortgage, and about the $3,000 mort-
gage?

A. Yes, I think it was at that time.
Q. With regard to the $25 that you speak of, you 

say that you were told by Albert to add the $25 on to a IO 
bill?

A. No, sir. Mr. Baldwin told me that he would give 
me $25 to sign these papers, and1 that there would be a 
job at the Arcade building, Newark, Broad street, and 
then I understood it was the roof; he didn’t mention 
what kind of work it w as; so I went up there, and there 
was a stoppage in the sewer, and also to repair the gutter 
on the main line roof in front of the building. It didn’t 
amount to very much money at all. I made out the bill 
that night and brought it down, I think the next day or 20 
the following day, and I got my money.

Q. Do you remember how much money you got ?
A. Well, I think the bill amounted to $4, $5; it was 

a small bill; didn’t amount to very high.
Q. The bill amounted to $4 or $5, and did you get 

cash, or check?
A. No, sir, got a check.
Q. And how large a check did you get for the bill?
A. Well, the check was made out for the $25 and this 

little job. 3 °
Q. Well, was there a separate check of $25?
A. No, sir.
Q. That is what I am getting at. How much was the 

amount of the check that you got at that time ?
A. Well, speaking about the little job, I have forgotten 

how much the check was.
Q. You say the whole job amounted to $4 or $5?
A. About $4 or $5.
Q. And in getting the check there was added to that 

$4 or $5—$25 ? 40
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i o

20

30

A. $25.
Q. $25?
A. Yes.
Q. So the check you got was either $29 or $30?
A. Well, something like that; might have been a few 

pennies over.
Q. Are you sure it was $29 or $30 ?
A. I am not sure, I couldn’t say it was $29 or $30. 

Might have been a little over or less, you know. I am 
sure of receiving a check of that, a little more; I know 
I got this job, more than $25, and this job added more on.

Q. And you are sure it was on the Arcade building?
A. That I done the job?
Q. Yes.
A. Yes.
Q. And you are sure that the check was for not less 

than $29?
A. Well, might have been $29 or a little over.
Q. But you are sure it was for not less than $29?
A. Well, I won’t say that at all.
Q. Well, you have said that, haven’t you?
A. No. I said it might have been $4 or $5, or a 

little more or less.
Q. I am trying to get at, as nearly as I can, what 

you say the amount of that check was that you say you 
got. Now, are you sure that the check was either for 
$29, or something more than $29?

A. Well, that is impossible for me to answer.
Q. Are you sure it was not for $28?
A. I couldn’t say.
Q. Well, then, what will you say as to what the 

amount of the check was ?
A. Well, the rough figuring, you know, I think it was 

around $29 or $30; it might have been a little less or a 
little more.

Q. Are you able to swear positively to this, that the 
work that you did on the Arcade building amounted to at 
least $4?

A. Well, I couldn’t swear to that.40
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Q. Well, now, what did it amount to, then, Mr. Hend-
rickson ?

A. Because there was other work I did; either two 
and a half, three, three and a half, four.

Q. For the purpose of tracing this check that you say 
you got, won’t you please state how much was the bill that 
you put in for your work on the Arcade building, and for 
which you say $25 was added ?

A. Well, I can’t tell you, because I can’t, that is all.
Q. Well, can you say this; can you say that the job 10 

amounted to more than $2 ?
A. The job did amount to more than $2.
Q. Then your bill was for over $2?
A. My bill was for over $2, yes.
Q. Was it for over $3 ?
A. Yes, I think it was.
Q. Then that check was for at least $28, or more, 

wasn’t it?
A. Yes; as far as I remember.
Q. Well, you are sure of that, aren’t you?
A. No, I am not sure.
Q. Now, can you tell us this: can you tell about when 

you got the check?
A. You see after I went to Orange, had the paper 

signed, I think it was a couple of days afterwards I went 
in Mr. Baldwin’s office, and I got my check.

Q. Then it was some time in the month of July, was it ?
A. I don’t know what date it was we went to Orange.
Q. Will you say what month it was in?
A. I won’t say positively it was in July, or not, I am 

not sure, but the wife has a little better memory than I . 
am; she could tell you, no doubt.

Q. You say, though, it was within a few days after—
A. Yes, it was a few days after we came back from 

Orange.
Q. From my office?
A. Yes, to our home.
Q. To sign the mortgage.
A. Yes; he drove us home, and I went downtown.
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BY T H E  COURT.
Q. At the time you signed the mortgage had you 

been to Montclair to look at the property?
A. No; it was afterwards I went to Montclair.
Q. After you signed the mortgage, or before you 

signed the mortgage ?
A. It was afterwards; it was afterwards I signed the 

papers, because I was told to go there.

io BY MR. DAVIS.
Q. Was it as much as a week after you signed the 

mortgage that you got this check?
A. Oh, no, it wasn’t a week, no.
Q. About how many days was it after you signed the 

mortgage that you got the check?
A. It might have been one or two days, because it 

wasn’t long, because I went down there and put in my bill.
Q. And do you say, can you say, what month it was 

in, whether it was the month of July?
20 A. That was right after we came down from your 

place.
Q. Was that in the month of July, 1913 ?
A. It was the month we went up to your place to sign 

the papers, yes.
Q. If that was in the month of July, 1913, you were 

mistaken, weren’t you, when you said a short time ago 
that it was in the month of June that you went up to 
Montclair?

Q. Montclair?
Q. Yes.
A. In June?
Q. Yes.
A. I think I did go to Montclair in June.
Q. You think you did?
A. Yes.
Q. And you think you looked at the property in June, 

don’t you?
A. I think June or Ju ly ; I am not positive.
Q. Now, it is quite important, Mr. Hendrickson ?

40 A. Yes, I know, but I can’t remember.
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Q. I don’t know what is in your mind, but I ask you 
to kindly bear in mind the importance of your testimony.

MR. NEWMAN. I object to the comment of 
counsel.

MR. DAVIS. I will withdraw it.
Q. You recall, of course, the signing of the mortgage ?
A. At your place, yes.
Q. At my office; and you recall getting the check, 

as you say? io
A. Yes.
Q. Then you recall also, do you not, or do you, what 

is the fact, if the signing of the mortgage and the getting 
of the check were in the month of July, 1913, do you say 
now that you were up to Montclair in the month of June, 
and' looked at the property on Lexington avenue ?

A. Well, I am not sure if it was in June, or July, I 
am not positive.

Q. Well, are you sure of this, Mr. Hendrickson, are 
you sure that before you signed the mortgage, and before 20 
you got the check, that you were up to Montclair and 
looked at the property?

A. Well, I was at Montclair right after—No, I went 
to Montclair, and afterwards I received the check; that 
was a day or so after I was up in your office.

Q. Have you any difficulty in understanding my 
question ?

A. No, I haven’t.
Q. You understand them, don’t you?
A. Yes, sure. 30
Q. I don’t want to confuse you at all, but, assuming 

that you signed the mortgage in July, and that you got 
your check in July—

A. Yes.
Q. — 1913—
A. Yes.
Q. —why have you any doubt that it was in June or 

July, that you were up to see the property in Montclair?
A. Because I am not sure if it was in June or July;

I am not sure. 40
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Q. Now, can you say this: If you received the check 
that you speak of in the month of July, was that the only 
check that you received from Fairchild Baldwin in the 
month of July 5

A. Well, I didn’t receive any work for them for quite 
some time before that.

Q. Before July?
A. Yes.
Q. But the check that you got at that time was the 

io only check that you received from Fairchild Baldwin in 
July?

A. Yes, sir.
Q. You are sure of that?
A. Yes, sir, positive, because I had no more work for 

them.
Q. Now, for the sake of refreshing your memory I 

show you a check dated August 29, 1913, for $26.13 and 
ask you whether you are not mistaken as to the month, 
and whether that check of August is not the check that 

20 you intend to refer to?
A. What is this rendered for Eighth avenue and 

Broad street?
Q. I am asking you to look at the check and say 

whether that is not the check that you intend to refer to 
as having been received by you after the signing of the 
mortgage ?

A. I don’t know what this check was for, because 
this work here that was on Eighth avenue and Broad 
street; I never done any work for them.

30 Q- You didn’t ?
A. No, sir.
Q. I am asking you, then, whether this check dated 

August 29, 1913, was the check that you have been re-
ferring to as having been received in July—

A. No, sir.
Q. It is not the check?
A. No, sir.
Q. You received from them another check in the 

month of July besides this. I say a check other than 
this, in the month of July ?

40
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A. Yes. I know it wasn’t long after I came down 
from your place of business that I went in the office of 
Fairchild Baldwin.

Q. From the time that you—well, from July, 1913, 
down to the present time, have you always lived in 
Newark?

A. Yes, sir.
Q. You are a married man?
A. Yes, sir.
Q. Family? io
A. Yes, sir.
Q. Mr. Hendrickson, do you recall, and is it not a 

fact that at the time you and Albert Baldwin were talking 
about this property in Montclair, and you giving a $3,000 
mortgage on the property, that you said that you would 
probably go there to live?

A. No, sir.
Q. You know, of course, Clifford Baldwin?
A. I have seen the gentleman in the office of Mr. 

Fairchild. . 20
Q. You know him very well?
A. I have seen him in the office lots of times.
Q. And you know he is Clifford Baldwin, a brother 

of Albert?
A. Well, I didn’t know his name was Clifford; I 

used to address him as Mr. Baldwin.
Q. And didn’t you say to him about the same time 

that you thought you would go up there and live in that 
house ?

A. No, sir, I never said that. 30
Q. And didn’t you say to him at that time either that 

you would raise some chickens there, or that there would 
be enough land there for you to raise chickens on, some-
thing like that?

A. I never spoke that way to the gentleman at all.
Q. Didn’t you?
A. No, sir.
Q. Never said anything about chickens on that prop-

erty at all?
A, No, because the property didn’t belong to me. 40
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Q. I mean at the time you were talking about it?
A. No, sir.
Q. Now, this last conversation that I refer to I ask 

you whether you made that statement to Clifford Bald- 
win, not Albert, but Gifford?

A. No, sir.
Q. When you went up to Montclair, Mr. Hendrick-

son, did you go up alone?
A. Yes, sir.10
Q. Albert Baldwin didn’t bring you up, did he?
A. No, sir.
Q. And nobody connected with the Fairchild Baldwin 

office brought you up there?
A. No, sir.
Q. How did you go, by trolley, or train?
A. Why, I went by trolley.
Q. From Newark to Montclair?
A. Yes, sir.

20
REDIRECT EXAM INATION.

Q. This mortgage which we have been talking about 
is dated the 25th of July, and apparently is acknowledged 
on the 8th of August, 1913; do you recall distinctly, or 
not, whether it was after you had been at Judge Davis’s 
office that you went to the house in Montclair?

A. Yes, it was after that I signed the papers, because 
I was told to go up.

Q. After you signed the papers. That is all.
30 A. (Not answered.)

RECROSS EXAM INATION.

Q. Just a question relating to your last answer, Mr. 
Hendrickson. Counsel calls you attention to the fact that 
the acknowledgment on this mortgage is the 8th of 
August; that is, that is the d'ay upon which the officer, 
who was myself, certified that you appeared before me, 
and acknowledge the—

40 MR. NEWMAN. Pardon me. There is no mort-
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gage acknowledged in July. I don’t want to confuse 
the witness.

MR. DAVIS. I am referring to the mortgage you 
just referred to.

Q. Was it after you signed the mortgage which is 
acknowledged on the 8th of August, 1913, that you re-
ceived the money?

A. No, it was after I signed them papers at your 
office. io

Q. Well, apparently you signed the papers.

MR. DAVIS. Have you got the first paper?

MR. NEWMAN, No, I haven’t got it; it is here 
as acknowledged on the 25th of July.

Q. I think it is agreed between counsel, aijd appears 
from exhibits in the case, that you signed two mortgages, 
one apparently acknowledged on July 25, 1913, and the 
other acknowledged, or, we will say, signed on August 8. 
1913; now was it after the signing of the mortgage th_ 20 
first time, or the signing of the first mortgage in July, 
1913, that you got this money, or was it after the signing 
of the mortgage that you signed in August that you got 
this money ?

A. As near as I can remember it was right after the 
papers was brought up at your office.

Q. I am telling you there were two sets, apparently, 
that you signed at the office, now which was it, the first, 
or second.

A. I think the first papers were signed at the Norfol’ 30 
street house, and then thereafter we went to Orange, i 
think, and drawed some papers in your office. That is 
as far as I remember it.

Q. Do you remember that you signed two sets of 
papers in my office, or only one?

A. No, I think only one.
Q. That is your recollection, is it?
A. I think there was only one.
Q. And can you say whether that signing was in 

August, or July ? 40
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A. I could not say.
Q. Then you are not able to say, are you, Mr. Hend-

rickson, that this money that you say you got, was after 
you signed the mortgage that was put in here as having 
been signed in July, or the mortgage that is put in here as 
having been signed in August?

A. Well, it was the time that I came to your place of 
business, I don’t know if that was in July or June, I have 
forgotten now.

IO Q. (By the Court.) Do you remember signing two 
mortgages ?

A. Two mortgages? I don’t know what a mortgage 
is.

ADJOURNED TO APRIL 28, 1916.

SECOND DAY 

Newark, N. J., April 28, 1916.
Continued pursuant to adjournment.

Appearances as before.
20

MARGARET HENDRICKSO N sworn for the plaintiff. 

DIRECT EXAM INATION by Mr. Newman.

Q. Where do you live?
A. 263 Waverly avenue.
Q. You are the wife of James Hendrickson?
A. Yes, sir.
Q. The gentleman who was on the stand yesterday?
A. Yes, sir.

~0 Q. And you were his wife—when were you married 
to him ? How long ago ?

A. Near ten years ago.
Q. And do you recall signing some papers in this 

transaction that we have spoken about here?
A. Yes, sir.
Q. How many papers in all do you recall having 

signed ?
A. Signed two.
Q. That is all you recall ?
A. That is all.

40
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Q. Can you tell me where you lived when the first 
paper was signed?

A. On Lake street.
Q. (By the Court.) When the first paper was signed ?
A. Yes, in Lake street.
Q. (By Mr. Newman.) And where was the first 

paper signed?
A. In Orange.
Q. And who took you to Orange to sign it ?
A. Mr. Baldwin. 1Q
Q. The gentleman seated next to Mr. Davis ?
A. Yes.
Q. And how were you taken there?
A. In an automobile.
Q. And was your husband with you ?
A. Yes, sir.
Q. Now, do you recall the fact that you signed the 

paper in the building above the bank ?
A. Yes, sir.
Q. Was it signed in the presence of Judge Davis, do 2Q 

you remember?
A. Yes.
Q. Did you know what the paper was?
A. No, I didn't know.
Q. Do you remember the time when this was ?
A. No, I couldn’t just tell you that.
Q. Where do you recall signing the second paper with 

your husband ?
A. On Norfolk street.
Q. And who was that in the presence of ? 30
A. Mr. Philips and Mr. Baldwin.
Q. I show you a deed dated the 24th day of Septem-

ber, 1913, made by you and your husband to Theodore 
McCurdy Marsh, and witnessed by Mr. Philips?

A. Yes.
Q. That is the second paper as you recollect it, is it?
A. Yes, sir.
Q. And that is the one taken before Mr. Philips in 

Norfolk street?
A. Yes. 40
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MR. NEWMAN. I offer in evidence a deed from 
James Hendrickson and Margaret, his wife to Theo-
dore McCurdy Marsh dated September 24, 1913, and 
acknowledged on the 24th of September, 1913, before 
Theron A. Philips, Commissioner of Deeds of New 
Jersey, and recorded in Book D 53 of Deeds for 
Essex county on pages 556, 557.

Same marked Ex. P19.
Q. You have no distinct recollection, Mrs. Hendrick- 

10 son, of signing an additional mortgage, have you?
A. No.
Q. All you remember is two papers?
A. That is all.
Q. There might, however, have been three?
A. Might have been, but all I remember signing is 

two.
Q. I show you another paper and ask you whether 

that is your signature, referring to the mortgage dated 
July 25, 1913?

20 A. Yes.

MR. NEWMAN. Judge Davis, I call upon you 
for the production of the cancelled mortgage.

MR. DAVIS. I haven’t got it. My understand-
ing was that the certified copies put in evidence took 
the place of the original.

TH E COURT. Yes, that is true, but I suppose 
what Mr. Newman wants to do is to show the wit-
ness the signature.

3 ° MR. DAVIS. It may be in the office. If you had
told me you wanted it. I don’t know whether we 
have it or not. But I haven’t it here.

TH E COURT. Who acknowledged this mort-
gage of July 25th?

MR. NEWMAN. Before Thomas A. Davis on 
the 8th of August. That is the second mortgage, 
as far as the record shows. Now I offer the original 
mortgage made by James Hendrickson and wife to 

40 P. Frank Stone dated July 25, 1913, signed by James
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Hendrickson, and Margaret, his wife, and recorded 
in the Register’s office of Essex county on the 9th of 
August, 1913, in Book M 31 of Mortgages, page 456.

Same marked Ex. P20.
MR. NEWMAN. I also offer in evidence the 

bond which accompanies the mortgage, bearing date 
the 25th of July, 1913, signed by James Hendrickson, 
in the penal sum of $6,000, conditioned for the pay-
ment of $3,000 in the following manner: $150 on 
October 26, 1913, and $150 every three months io 
thereafter, the balance of the principal to be paid on 
the 25th day of July. 1915, which bond is signed by 
James Hendrickson, and witnessed by Thomas A. 
Davis.

Same marked Ex. P21.
Q. Mrs. Hendrickson, do you recall your husband re-

ceiving $25 for signing the mortgage?
A. I didn’t know anything about that.
Q. You were not present?
A. No, sir. 2o
Q. The only time you were present in these trans-

actions was when your signature was required?
A.. Yes.
Q. Did you ever expect to live in the property on Lex-

ington avenue?
Objected to.
Objection sustained.

Q. Did you ever go up to see that property ?
A. No, sir.
Q. Do you know where it is? 30
A. I don’t know where the place is, even.

Not Cross Examined.

THEODORE McCURDY MARSH sworn for the
plaintiff.

DIRECT EXAM INATION by Mr. Newman.
Q. Mr. Marsh, what is your profession?
A. Lawyer.
Q. And whom are you associated with ? 40
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A. The firm of Raymond, Mountain, VanBlarcom & 
Marsh.

Q. You know Mr. Edward W. Martin?
A. I do.
Q. Are you the Mr. Marsh we have been speaking of 

here as having purchased this mortgage in question?
A. I am.
O. And at the time you purchased this mortgage was 

an agreement executed between you and Mr. Martin? 
io A. There was.

Q. And is this the agreement, marked P2, that was 
signed by you?

A. Yes.
Q. Refreshing your memory from' this assignment, 

when was this mortgage assigned to you?
A. The 22nd day of August, 1913.
Q. And that was the same day as this agreement was 

signed, was it not?
A. Well, I haven’t the agreement before me to fix 

20 the date.
Q. (Showing witness paper.) I will show you the 

agreement.
A. Same day.
Q. Now, did you ever know James Hendrickson?
A. At the time of that transaction, no.
Q. When did you first know him?
A. In the year 1915.
Q. When did you ever hear of James Hendrickson’s 

connection with this transaction, the first time?
30 A. Well, I heard of it through the transaction, as 

being the bondsman on the bond and mortgage that were 
to be sold to me, in the summer of 1913.

Q. When did you next hear anything about this 
transaction after you had taken the assignment of the 
mortgage ?

A. September, 1913.
Q. And whom did you hear from?
A. Mr. Albert Baldwin.
Q. Had you ever known Mr. Baldwin up to the time 

40 you heard from him?
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A. I didn’t know him, didn’t know who he was when 
he came into the office.

Q. He came to the office?
A. Yes.
Q. Did you write to him, or telephone him ?
A. I did not.
Q. And when he came to the office did you have a 

conversation with him?
A. I did.
Q. What was said at that conversation? io
A. Why, he introduced himself to me, and he told me 

that he understood that I was the owner of a bond and 
mortgage on property in Montclair on Lexington avenue, 
the bondsman of which was James Hendrickson, and 
that he had come to tell me that Mr. Hendrickson was at 
that time in hard luck, and that if I wanted to save a 
foreclosure cost he would deliver me a deed for the 
property.

Q. Showing you a letter dated September 24, 1913, 
does that refresh your recollection as to just when Mr. 20 
Baldwin called?

A. It was on September 23, 1913.
Q. (By Mr. Davis.) September 23d that he called?
A. September 23, 1913, he called at my office.
Q. (By Mr. Newman.) That is when" you had the 

conversation you have just detailed?
A. Yes, sir.
Q. Did you embody that conversation in a letter to 

Mr. Martin?
A. I did. 30
Q. And is that the letter I show you?
A. That is the letter.

MR. NEWMAN. I want to offer this letter.

MR. DAVIS. I object to any letter from Mr. 
Marsh to Mr. Martin, unless it was dictated in Mr. 
Baldwin’s presence; otherwise anything he may 
have said to Mr. Martin would not be at all material 
as affecting the defendant Baldwin. If this letter 
was dictated in his presence, and he knew the con- 40
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tents of it, I would not object, but otherwise Mr. 
Baldwin cannot be bound by it.

MR. NEWMAN. I will ask one other question, 
and then state my theory.

Q. Mr. Marsh, did you state to Mr. Baldwin that you 
intended to communicate—

. Objected to as leading.
Q. Did you bring any knowledge of this letter to Mr. 

10 Baldwin’s attention?
A. Only insofar that I told Mr. Baldwin, when he 

presented this proposition to me, that Mr. Martin was 
interested in it, because he had guaranteed the bond and 
mortgage to me, and therefore I could not pass on his 
proposition until I had an opportunity to communicate 
with Mr. Martin, and get his views on the matter.

MR. NEWMAN. Now, if your Honor please, I 
think it is a chain in the circumstances of this case.
If Mr. Marsh informed Mr. Baldwin that he intended 

20 . . .to communicate these facts to Mr. Martin in a com-
munication, and did so, I think it is material in that 
aspect. If there is much doubt in your Honor’s 
mind on the subject, I won’t press it. And then I 
think it has some bearing on the element of damage, 
also.

(Letter handed to the Court.)
TH E COURT. The objection will be sustained.

Q. Now, Mr. Marsh, you did communicate these facts 
30 to Mr. Martin, didn’t you?

A. Yes.
Q. As a result of your communication with Mr. Mar-

tin did you see Mr. Baldwin again?
A. Why, no, it had nothing to do, as I remember my 

communication to Mr. Martin, that I saw Mr. Baldwin.
Q. Did you see Mr. Baldwin ?
A. I did see Mr. Baldwin. I also had several tele-

phone communications from Mr. Baldwin, but Mr. Mar-
tin had nothing to do with my having those conversations. 

40 Q. No, but after you conferred with Mr. Martin you
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took the matter up with Mr. Baldwin, is that correct, or 
not?

A. No, I didn’t take it up; Mr. Baldwin always came 
to me.

Q. When did Mr. Baldwin come again to see you ?
A. Mr. Baldwin telephoned again about two days 

after his first conversation, and wanted to know whether 
I had made up my mind to take the deed, or not. I told 
him I had not; that Mr. Martin had not communicated 
with me, and I didn’t know what course was best to pur- 
sue; and he told me if I didn’t act quickly the offer would 
be withdrawn; I told him he would have to wait until 
I made up my mind.

Q. What was the next conversation you had with 
him?

A. That was a very similar one following two or three 
days after on the telephone, and then later he came to my 
office a second time, which, referring to this letter to fix 
the date, was on October 3, 1913.

Q. Yes. 20
A. And he told me that he had a deed signed by 

Mr. and Mrs. Hendrickson, if I didn’t take it then I 
wouldn’t get it, and that he would put me to all the ex-
pense incidental to a foreclosure case, and make as much 
trouble as possible, if I would1 not accept the deed. I 
told him that Mr. Martin had not as yet given me any 
indication of what he thought we ought to do. And he 
insisted that I take the deed, and at the same time that I 
should write a letter to Mr. Hendrickson which would 
state that I would agree to return the property to Mr. 30 
Hendrickson if, in the course of a month or so, Mr. 
Hendrickson should get into such financial condition that 
he should1 wish to occupy the property. And I told him 
that I would take* no action that would in anyway relieve 
Mr. Hendrickson as bondsman on the bond and mortgage.
He objected to that, but I told him that would be the only 
condition, and with that full understanding—only condi-
tion upon which I would take the deed; and also, in 
order solely to avoid the necessity of my undertaking a 
forclosure suit, I did at that time dictate in the presence .q
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of Mr. Baldwin a letter addressed to James Hendrickson, 
which letter, after I had dictated to him, I delivered to 
Mr. Albert Baldwin, and he took the same away from my 
office.

Q. (Showing witness paper.) And is that a copy of 
the letter?

A. That is.

MR. NEWMAN. You have not the original let-
ter, I understand, Judge Davis?

10 • ’ J &
MR. DAVIS. No.
MR. NEWMAN. I offer in evidence that letter.

MR. DAVIS. Have Mr. Marsh identify that as 
an exact copy.

Q. Is that an exact copy of the letter?
A. Yes.

MR. DAVIS. May I examine on the copy?

TH E COURT. Yes.
20

BY MR. DAVIS.
Q. Mr. Marsh, this is not a carbon copy, is it ?
A. I am not enough of an expert on carbon impres-

sions to say positively about that.
Q. Well, that is an original letter, isn’t it? It is an 

original copy, it is not a carbon copy of the letter that you 
wrote, and it is not a letterbook copy, is it?

A. It is not a letterbook copy.
Q. And it is not a carbon copy ?

30 A. Well, that I am not sure, whether it is a carbon 
copy, or whether it is a duplicate that was struck off at 
the same time as a first impression on the machine.

Q. Do you in your office keep your letters in a copy 
book?

A. Yes.
Q. You do not, as an ordinary thing, make duplica-

tions of them, and file away duplications ?
A. Yes, we do both.
Q. And do you know whether this is a duplicate copy, 

or is it a copy of a duplicate copy ?40
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A. Well, I don’t know that I quite understand the 
distinction you make in that question. It is either one of 
two things; it is either an impression that was struck off 
by the stenographer at the same time, running it through 
the machine at the same time with the original letter 
which I gave to Mr. Hendrickson, or else at the same 
time she has run it through on a piece of yellow paper as 
a duplicate.

(Another paper is handed to the witness.)
Q. Have you got anything now in your hand to re- io 

fresh your memory as to whether that is a carbon copy?
A. . This letter recites to Mr. Martin that “ I herewith 

inclose letter sent to Mr. Baldwin”—

MR. DAVIS. No, no. You are a lawyer. I ob-
ject to his reading that letter.

TH E COURT. That quotation from the letter 
will be stricken out.

Q. Have you anything in your hand now, Mr. Marsh, 
that will refresh your memory as to whether the paper, 2Q 
the yellow paper, is a carbon copy of this letter, or not?

A. No; this memorandum does not—
Q. I don’t care to know what it is, I only ask you 

does it refresh your memory on that point ?
A. To some extent, yes.
Q. Well, now, after having looked at the other paper 

for the purpose of refreshing your memory to some ex-
tent, can you now say whether the yellow paper that was 
handed to you by Mr. Newman is a carbon copy of the 
original letter that you handed to Mr. Baldwin ?

A. No, this memorandum did not clear up that diffi- 
culty.

Q. Have you compared the contents of that yellow 
paper with anything in your office for the purpose of de-
termining that it was a true copy of the original letter 
that you handed to Mr. Baldwin?

A. It was made at the same time the original was, and 
compared with that at that time.

Q. (By the Court.) By you?
A. Yes.

40
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Q. (By Mr. Davis.) That is the paper you have got 
in your hand there?

A. This yellow paper.
Q. Was compared with the original paper you gave 

Mr. Baldwin?
A. Yes.

MR. DAVIS. Then I have no objection.

MR. NEWMAN. I offer the letter in evidence.
Said letter marked Ex. P22, and read as follows:

“October 3, 1913.
Mr. James Hendrickson,

126 Norfolk street,
Newark, N. J.

Dear s ir :
With respect to the mortgage on property owned 

by you on Lexington avenue, Montclair, and on which 
I now hold a mortgage, I am informed by Mr. Bald-
win that you are unable to meet the same when it 

20 becomes due, and that you have offered a deed of 
bargain and sale of the property to save the expense 
of foreclosure. The situation is as follows:

Mr. Edward W. Martin has guaranteed me on this 
property, and I should therefore much prefer that 
you would deed it direct to Edward W. Martin, and 
that any arrangements you might make with respect 
to the right to repurchase could be made with him, 
By deeding it to Mr. Martin he will then take the 
property subject to the bond and mortgage now on 

30 the property and pay it to me as it becomes due. If, 
therefore, you would consent to this, I should be very 
m/uch obliged and it was in the hope of arranging 
this that I have not disposed of the deed now in my 
possession, to me. If you refuse to do this, I will 
accept the deed from yourself to me, and will agree 
that the same will not be sold by me within two 
months without your approval, and that you will 
have the right to repurchase from me, within the 
period of two months time, plus all expenses to 
which I may be put in caring for the property.
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I should however, much prefer that the arrange-
ment be made with Mr. Martin direct and will ask 
you if possible to arrange for the deed to him.

I enclose herewith a proper bargain and sale deed 
to him1, similar to the one to me, and if you will exe-
cute the same to Mr. Martin I should esteem it a 
favor.

In accepting this deed, I do not intend, however, 
to release you in any way from your obligations to 
me under the bond and mortgage, but merely to 10 
facilitate the collection of the money due.

Very truly yours,
Copy. Theo. McC. Marsh.”

BY MR. NEWMAN.
Q. Mr. Marsh, did you then have this deed in your 

possession ?
A. Yes—that is, the deed from—
Q. From James Hendrickson and wife to Theodore 

McCurdy Marsh dated September 24, 1913? 20
A. Yes.
Q. Marked Exhibit P19. Up to this time had you 

ever seen Hendrickson?
A. No.
Q. Had you ever seen anyone outside of Mr. Martin 

and Mr. Baldwin in connection with this transaction?
A. No.
Q. Did you subsequent to the writing of that com-

munication write a letter dated October 7, 1913, which is 
marked P18 for identification, to Mr. Martin, embracin' 30 
your arrangement in this matter that you had made with 
Mr. Baldwin on behalf of Mr. Hendrickson?

A. Yes.
Q. And that is the letter, is it ?
A. Yes.

MR DAVIS. I ask that that part of the question 
that Mr. Newman asked embodying a part of the 
contents of the letter be stricken out.

MR. NEWMAN. I do not think I embodied any
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part of the contents; I asked him if he wrote a 
letter embodying the arrangement he had made.

TH E COURT. To that extent it may stand.

Q. Now, Mr. Marsh, do you recall going to Plainfield 
with Mr. Newman and Mr. Martin to visit P. Frank 
Stone?

A. Yes.
Q And can you fix the time that was? 

io A. Only generally, that it was in the summer of 1915.
Q. And did you meet Mr. Stone there ?
A. Yes.
Q. And did you have a conversation with him?
A. Yes.
Q. Will you tell us the conversation you had with 

Mr Stone as near as you Can recall it.
A. Why, Mr. Martin met Mr. Stone at the door of 

the building in which his office was, and he then went up 
to his office, and Mr. Martin introduced the subject by 

20 saying that he had come to ask Mr. Stone to tell him his 
connection with the transaction in which he had been the 
owner of certain land in Montclair which had been deeded 
to Mr. James Hendrickson; that he had found out a 
great deal about that transaction since that time, and 
wanted to get Mr. Stone’s account of it, and to give him 
an opportunity to tell him that story before he should pro-
ceed any further. Mr Stone refused—

MR. DAVIS. I object unless he states what Mr. 
Stone said.

3° A. (Continued.) Mr. Stone said that he would not 
tell to Mr Martin, or to either Mr. Newman or myself, 
any part of that transaction until he had an opportunity, 
at least, to communicate with Mr. Baldwin; that Mr. 
Baldwin had handled the matter for him, and that he 
would say nothing until he had communicated with him. 
Mr. Martin, or Mr. Newman, asked him whether he had 
ever seen the property in Montclair for which the deed 
was given, and he said no, that he had perfect faith in 
Mr. Baldwin, and that in these transactions he had gotten40
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his, and Mr. Baldwin had gotten theirs, and he thought 
the matter was forgotten long ago.

Q That conversation took place in Plainfield, as I 
understand it?

A. Yes.

MR. NEWMAN. Is there any dispute, Mr. Davis, 
about these payments on the mortgage?

MR. DAVIS. Well, I don’t know anything about 
them. to

Q. Mr. Marsh, can you tell me how many payments 
Mr. Martin made to you on account of the principal of 
this mortgage?

A. Four.
Q. And how much was each payment?
A. $150.
Q. Making a total paid on account of the mortgage 

of $600?
A. Yes.
Q. Did Mr. Martin pay the interest on this mortgage 20 

to you ?
A. He paid the interest up to the time of the fourth 

payment of principal.
Q. Do you recall whether the last payment of interest 

was made up to September, 1914?
A. The last payment that Mr. Martin made to me 

was in the form of a note in June or July, 1914, being 
the installment due in July, 1914.

Q. And do you recall the fact that your firm made a 
search on this property for Mr. Martin? 30

A. The search was not made for Mr. Martin, the 
search was made for me in taking title to the mortgage, 
and Mr. Martin was called upon to pay that.

Q. And did pay it?
A. And did pay it.
Q. And was it paid, as appears upon the bill, about 

August 20, 1913, Exhibit P4?
A. Yes.
Q. And was the amount $59.10? There seems to be 

an additional item in there. 40
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A. I don’t understand where that $59.10 comes in 
here.

Q. Well, he says there was some item outside of 
that; however, it is not material. You got $62 on that 
occasion ?

A. Yes.
Q. Now, that note that you say embraced part of the 

principal and interest, that note was met, was it?
A. Yes.

IO Q. And been paid. I want to ask you one other ques-
tion. Refreshing your memory as to the conversation in 
Plainfield, New Jersey, do you recall whether Mr. Stone 
said anything as to whether he knew or had ever seen 
Mr. Hendrickson?

A. He was asked the question whether he knew Mr. 
Hendrickson, and he said that he had no dealings with 
him, and I do not remember any statement in which he 
said he had never seen him.

Q. Said he had no dealings?
20 A. That is, no personal dealings with him.

CROSS EXAM INATION by Mr. Davis.
Q. You have been practicing law how long?
A. Since 1907.
Q. And the negotiations which led up to the purchase 

by you of this mortgage from Mr. Martin, were they con-
ducted personallv between Mr. Martin and yourself?

A. Yes.
Q. And the agreement of surety, which is Exhibit P2, 

-q referring to this $3,000 mortgage of James Hendrickson 
to Stone, recites the fact that Edward W. Martin is now, 
or is about to become, the owner of a certain bond and 
mortgage made by Hendrickson to Stone, at the time you 
opened negotiations, or Mr. Martin opened negotiations 
with you, for the purchase of this mortgage, he actually 
had not yet acquired the mortgage himself, had he?

A. That I don’t remember, although the reference in 
that agreement would seem to indicate it.

Q. Can you recall, after having your memory refresh-
ed by that passage in the contract, that when he and you
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talked about you taking over this mortgage, that he had 
not yet got the mortgage ?

A. I refused to accept a mortgage that was on record, 
because of the fact that it did not comply with' the terms, 
and the second one was drawn to meet my objections to 
the first one, as I recollect; so that the negotiations must 
have been conducted with me prior to the final execution 
of the mortgage that was transferred to me,

Q. Well, the mortgage that was transferred to you 
was the mortgage that was transferred1 first to Martin, 10 
was it not?

A. Yes.
Q. And was not that mortgage the second in point of 

record of the two $3,000 mortgages which you speak of?
A. Yes; the first one was objected to, and the second 

one was accepted.
Q. But Mr. Martin never had any assignment of that 

first executed mortgage, so far as you know?
A. Not that I recall. 20
Q. So that the mortgage that he took the assignment 

of, and which was transferred to you, was the mortgage 
that contained the installment clauses?

A. Yes.
Q. Now, isn’t it a fact, then, that you arranged to buy 

that mortgage from Martin before Martin himself had 
the mortgage ?

A. Well, I could not tell you positively when Mr. 
Martin got possession of the mortgage. I can only tell 
you as compared to the dates of record, and my agree- ~0 
ment with Mr. Martin was prior to the time of record of 
the second mortgage.

Q. You, of course, in taking over the mortgage, in-
spected the papers themselves, and passed on their regu-
larity and legality, did you not?

A. Which papers do you refer to?
Q. The bond and mortgage, the one that you bought.
A. Why, whether I saw the originals, or had the 

record copy of the mortgage, I don’t remember, but I 
saw one or the other. 40
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A. Yes.
Q. And your search disclosed the first mortgage of 

$5,000, the building and loan mortgage?
A. Yes.
Q. And the mortgage that you took was next subse-

quent to the $5,000 building and loan mortgage ?
A. Yes.
Q. The building and loan mortgage was the usual 

10 form of payment, monthly installments?
A. To the best of my knowledge. I did not make any 

examination of i t ; I did not make any particular examin-
ation, that I now remember, but my impression was that 
it was an installment mortgage in the building and loan 
form.

Q. At the time you bought the mortgage from Mr. 
Martin you did not see Mr. Hendrickson ?

A. No.
Q. And did you go up and look at the property your- 

20 self?
A. I have seen the property at about that period, but 

I made no investigation of it at that time.
Q. Did you get any impression of it at all?
A. No.
Q. Did Mr. Martin tell you what he thought it was 

worth?
A. Mr. Martin? Yes.
Q. What did he tell you it was worth?

„  A. Mr. Martin told me at that time that the property 
had been sold for $11,000, and—

Q. Mr. Marsh, you understood my question, didn’t 
you?

A. I thought I answered it.
Q. N o; I asked you if Mr. Martin told you what he 

thought it was worth ?
A. Yes.
Q. What did he say that he thought it was worth ?
A. He thought it was worth more than the amount of 

the two mortgages on the property.
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Q. And he told you that. You paid $2,600 for the 
mortgage, did you not?

A. Not at that time. I had previously loaned Mr. 
Martin $2,000, or thereabouts, and I only paid the differ-
ence at the time the mortgage was transferred to me.

Q. (By the Court.) That is, you paid him $600?
A. Either $600 or $700, something in that neighbor-

hood, yes.
Q. (By Mr. Davis.) Then this mortgage was trans-

ferred to you to the extent of $2,000, at least, to repay 
you for what you had loaned Martin?

A. Yes. Mr. Martin and I had had several trans-
actions in which I had loaned him money, and there was 
an outstanding obligation, and this was intended to pay 
off that outstanding obligation, and I invested at that time 
a sum of money approximating $600 to get this method 
of payment of my prior obligations.

Q. The $2,000 that you had previously loaned Mr. 
Martin was loaned before there was any negotiations for 
the purchase of this mortgage ?

A. Yes.
Q. I notice, Mr. Marsh, on Exhibit P20, which is the 

mortgage in question, that it appears to have been offered 
in evidence and marked Exhibit D2 in a foreclosure suit ?

A. Yes.
Q. And that was the, forclosure suit of the building 

and loan association?
A. Yes.
Q. You proved this mortgage yourself in this fore-

closure proceeding, I presume?
A. Yes.
Q. And the decree—

io

20

30

MR. NEWMAN. I object to this. I do not think 
this is cross examination. I think it is going very 
wide of the mark of my direct examination, and there-
fore I object to it.

TH E COURT. What do you say, Judge Davis?
MR. D A V IS.. If your Honor please, it seems to 

me it is a question that naturally follows the intro
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duction of these exhibits, and this mortgage shows, 
as Mr. Marsh says, that it was offered in evidence 
in the foreclosure suit, and I would like to find in 
what way it figured in the foreclosure suit, whether 
it got into the decree, or not. I want to find out 
from Mr. Marsh whether he knows the amount that 
was decreed by the Court of Chancery to be due on 
this mortgage.

io THE COURT. I thing that is not proper cross
examination.

An objection to this ruling is noted by the de-
fendant as ground of appeal.

Q. Mr. Marsh, coming to your visit to Plainfield, 
didn’t you hear Mr. Stone say to Mr. Martin, or ask him 
the question about why Mr. Martin had telephoned to 
Mr. Stone giving a different name than his own ?

A. There was some conversation with reference to
20 that fact, yes, but it was not precisely in the form that 

you stated to me.
Q. Now, what was it? You have r\ot said anything 

about that in your statement of the conversation.
A. Mr. Stone, I think, asked if he was the gentleman 

who had1 telephoned to him from Newark, and Mr. Mar-
tin said that he had, and Mr. Stone asked why there was 
the difference of the name that had been used, and Mr. 
Martin said that he had used his middle name.

Q. And what did Stone say?
30 A. Stone made some comment, but I don t remember

it.
Q. Now, when you went there neither you—you did 

not tell Mr. Stone that you were coming, did you?
A. No.
Q. Were you present when Mr. Martin telephoned to 

Mr. Stone?
A. No.
Q. Who else was in the party besides yourself and 

Mr. Martin?
40 A. Mr. Benjamin Newman.
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Q. Mr. Benjamin Newman, here, this gentleman, is 
he also a lawyer?

A. He is.
Q. And there were two lawyers and Mr. Martin that 

went down with you to Mr. Stone?
A. Yes.
Q. Was Mr. Stone represented by counsel?

Objected to.
Q. Was there any lawyer there for Mr. Stone? ]Q
A. No.

Objected to.
Objection overruled.

Q. No one else in the room besides you three and 
Mr. Stone when the talk was going on?

A. No. There was a customer called while we were 
in there, but the discussion ceased while she was in the 
room.

Q. After you got title to the property, Mr. Marsh, by 
this deed from Hendrickson, did you pay the building 20 
and loan installments, or did Mr. Martin?

A. I did not; I don’t know what Mr. Martin did, 
myself.

Q. And is it not a fact that the reason the mortgage 
was foreclosed, of the building and loan, was that Mr. 
Martin did not keep up the payments ?

A. Well, I can’t answer that question; I don’t know 
what the building and loan determined.

Q. Why, didn’t you investigate the amount due on the 
building and loan mortgage in that foreclosure suit ? 30

A. I saw the Master’s report in the foreclosure suit, . 
yes.

Q. And is it not true that the foreclosure of the build-
ing and loan mortgage was by reason of the fact that Mr. 
Martin did not keep up the building and loan payments 
monthly ?

A. That involves—I can’t answer what the reason of 
the building and loan w as; I don’t know what their rea-
son was.

Q. Didn’t you receive notice, either from Mr. Martin
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or the building and loan association, that the payments 
were in arrears?

MR. NEWMAN. I object to this on the same 
ground as my previous objection ; I don’t think it 
is cross examination.

TH E COURT. The question may be answered.
An exception to this ruling is noted by the plaintiff 

as ground of appeal.
10 ^Q. (Question read.)

A. Not that I recall.
Q. Referring again to the Plainfield talk, Mr. Marsh, 

do you remember Mr. Stone saying to either you or Mr. 
Martin that the Fairchild Baldwin Company in Newark 
handled his real estate affairs?

A. Yes, he referred to the fact that he had dealings 
with the Fairchild Baldwin Company, yes.

Q. And did he not say that he would not go into any
2(J talk with you gentlemen until he had time to confer with 

the Fairchild Baldwin Company?
A. He said he would not talk to us until he had talked 

to Mr. Baldwin, not to the Fairchild Baldwin Company.
Q. Did he say which Mr. Baldwin?
A. I don’t remember that he specified distinctly any 

one of the Mr. Baldwins.
Q. He did not mention Mr. Fairchild’s name at all? 
A. No.
Q. When was the first time that you personally saw 

Hendrickson ?
• A. I saw him in the summer of 1915.

REDIRECT EXAM INATION.

Q. In the Plainfield interview Mr. Martin mentioned 
the name of Albert Baldwin, did he not?

Objected to.
Objection sustained.

Q. I ask you this question, Mr. Marsh; you have 
testified on cross examination, in answer to one of Mr.

40 Davis’s questions, that Mr. Martin stated something about
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the value of the property; will you kindly state the con-
versation you had with him with respect thereto ?

MR. DAVIS. I object, if your Honor please, 
Bringing out the conversation that was had between 
Mr. Martin and this witness cannot in any way bind 
the defendant; they were not there; and I submit 
it is only admissions against interest that would be 
chargeable to Martin.

MR. NEWMAN. My reason is that the cross ex- 10 
amination has made the entire conversation evi-
dential. Judge Davis asked Mr. Marsh whether, 
when he took this mortgage over, Mr. Martin stated 
anything to him concerning the value of the property, 
and what that was, so that I think the whole con-
versation is admissible, and on that ground I am 
asking the question.

TH E COURT. The objection is sustained.
An exception to this ruling is noted by the plaintiff 20 

as ground of appeal.

OSCAR S. R ITTER  sworn for the plaintiff.

DIRECT EXAM INATION by Mr. Newman.

Q. Mr. Ritter, what is your full name?
A. Oscar F. Ritter.
Q. Where do you reside ?
A. 29 Berwick street, Orange.
Q. And were you formerly connected with the Fair- 

child Baldwin Company?
A. Yes, sir.
Q. And do you know Albert F. Baldwin, the defend-

ant in this case ?
A. Yes, sir.
Q. And P. Frank Stone?
A. Yes, sir.
Q. Are they related?
A. Half brothers, as I understand it.
Q. Do you recall meeting Albert F. Baldwin some



94

time in the month of September, 1913, and having a con-
versation with him with respect to a deal that he had 
closed with Edward W. Martin?

A. Why, some time in the summer, August, or early 
part of September, 1913,1 had made a deal with Mr. Mar-
tin, I met Mr. Albert Baldwin in front of the Firemen’s 
building, he had heard of my deal, and he said to me 
“Hello, I hear you have made a deal with Martin.” I 
said, “Yes.” He said, “ I have just made a nice little 

10 steal from him.” That was his remark. And he said he 
had gotten some lots for a mortgage which he claimed 
was a phony mortgage, that was his expression.

Q. (By the Court.) A what?
A. A phony mortgage, that was his expression.
Q. (By Mr. Newman.) Did he say where those lots 

were situated?
A. Yes, Orange, Gregory avenue.
Q. What else did he say?
A. I made a remark like this: I said, “ I have had 

20 quite some dealings with Mr. Martin, and I have found 
him to be a very clean cut fellow”—

MR. DAVIS. I object to any remarks this wit-
ness made about Mr. Martin. I submit the only part 
of the conversation admissible would be statements 
by Mr. Baldwin against his interest. We are not 
bound by anything this witness says.

TH E COURT. Yes, perhaps you are not bound, 
but this may have called for some other statement 

3o from Mr. Baldwin; I can’t tell; the answer may 
proceed.

A. (Continued.) I said that I had had quite some 
business with Mr. Martin, and I had found him to be a 
very clean cut fellow, I had been in the real estate busi-
ness many years, and had had dealings with different 
types; and he said, “Well”—

MR. DAVIS. One moment. - 1 ask whether that 
last statement of the witness was part of the conver-
sation, or remarks about his real estate history.40
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W ITN ESS. That was part of the conversation.

MR. DAVIS. May I ask whether—

MR. NEWMAN. I object to this method of pro-
cedure.

T H E COURT. Proceed.

Q. (Proceed.)
A. Well, he said “We got a nice little deal out of 

him; we traded a mortgage we had in Montclair.” I 10 
don’t know just what else was said. He says, “The mort-
gage, of course, as you know, belonged to Frank P. Stone, 
and it was assigned to Martin for these lots free and 
clear.” ,

Q. (By the Court.) From what you just said I think 
I misunderstood what you said at first; won’t you repeat 
what Mr. Baldwin first said to you?

A. He said, “Hello,” as he always does, and said,
“I hear you have made a deal with Mr. Martin; I had 
just closed a deal with Mr. Martin for some apartment 20 
houses. I said, “Yes.” He said, I made a nice little 
deal with him some time ago, I stole away some lots he 
had on Gregory avenue.” That was his remark.

Q. (By Mr. Newman.) You testified you were con-
nected with Fairchild Baldwin Company for how long, 
did you say?

A. About two years, possibly a little better than that, 
two years, went with them in 1910 and left them in 1912.

Q. You know what relation Mr. Albert Baldwin, the 
defendant in this case is to Mr. Fairchild? 3°

A. Yes. Mr. Albert Baldwin is a nephew of Mr. 
Fairchild. I believe Mrs. Fairchild, Mr. Fairchild’s wife, 
is a sister of Mr. Albert B. Baldwin, father of the Bald-
win boys; that is my knowledge of it.

Q. Is Mr. Albert B. Baldwin, father of the Baldwin 
boys, connected with the company ?

A. Yes, sir.
Q. And is Clifford Baldwin, the Other brother, con-

nected with the company?
A. Yes, sir. 40
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Q. And is Mr. Albert Baldwin, the defendant in this 
suit, connected with the company?

A. As a broker; further than that I have no knowl-
edge.

CROSS EXAM INATION by Mr. Davis.
Q. Mr. Ritter, how long have you been in the real 

estate business ?
A. About fifteen years.

10 Q. For yourself, or connected with others?
A. Myself independently, except being connected on 

a commission basis; never worked for any one under 
salary.

Q. How long were you connected with the Fairchild 
Baldwin Company?

A. About two years.
Q. Do you remember when you went there?
A. 1910.
Q. And you stopped when?

2G A. 1912.
Q. You say you left them; did you leave, them of

your own accord?
A. I did; yes, sir.
Q. Isn’t it true that you left because of a dispute about 

some commissions for a coal deal.
A. Would you like me to explain that matter to you ?
Q. No, I ask you if that is not so?
A. No, absolutely no; that was—
Q. No, I am not asking you ; just answer the ques- 

tion; you are very anxious to testify, aren’t you ?

MR. NEWMAN. I object to the comment of 
counsel.

A. No, sir, not at all.

T H E  COURT. That is a question.
Q, Will you let me see your subpoena, please?
A. I don’t think I have it ; no, I haven’t ; it is back 

in my office. I will get it for you if you would like it.
Q. Well, you haven’t got it with you, have you?
A. No, I haven’t got it with me.40
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Q. Albert Baldwin made this statement to you volun-
tarily, did he ?

A. Unsolicited on my part, yes, sir.
Q. And he told you that they had made a nice deal 

with Mr. Martin?
A. Yes, sir.
Q. And then used the word “ Steal,” didn’t he?
A. Made a nice little steal; that is a frequent word.
Q. Yes, but he also made the statement that they . 

made a nice deal, too, didn’t he? io
A. Well, it might have been in those words, as well 

as a steal.
Q. Didn’t you say a moment ago that he said he made 

a nice deal?
A. Yes.
Q. Isn’t that so?
A. I don’t know; I know nothing about the deal other 

than what he said to me.
Q. I am not asking you that, Mr. Ritter—
A. You asked me if it was true. 2Q
Q. Will you please listen while I frame my question.

You said a moment ago, did you not, that Albert Baldwin 
said to you that he made a nice deal ?

A. Yes.
Q. With Mr. Martin?
A. Yes, sir.
Q. And you, after you had this talk with Mr. Baldwin, 

told the substance of the talk to Mr. Martin ?
A. I told him?
Q. Yes, didn’t you?
A. No, sir.
Q. You didn’t tell Mr. Martin ?
A. No, sir.
Q. Did you tell his attorneys?
A. Some of it.

P LA IN T IFF R ESTS.

MR. DAVIS. If your Honor please, in this case 
I ask for a nonsuit against the defendant Stone, first, 
on the ground even if, as the testimony stands, state-
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ments were made by Albert Baldwin in this matter, 
even acting as an agent for Mr. Stone, that Mr. 
Stone is not in any way responsible for any such 
statements that may have been made by his agent, 
there being no evidence in the case whatever that 
Mr. Stone either knew about the statements, or 
authorized the making of the statements ; no evi-
dence that shows that Mr. Stone was aware of any 
representations that Albert Baldwin made, if he made 

10 any; that he ever agreed in them, or sanctioned them, 
or knew about them; nothing in the case at all to 
show at any time was there any offer of recission, 
or any offer to give back to Stone the property in 
Montclair, and to demand back from Stone the lots 
that he had in West Orange; nothing in the case 
to show that Stone was in any way connected with 
any statements made by Albert Baldwin with regard 
to this property, and I submit that he is not responsi-
ble in the case for any deceit, if deceit was practiced, 

20 by his agent.
(Mr. Newman replied.)

.T H E  COURT. The motion for nonsuit will be 
held until the close of the defendant’s case.

MR. DAVIS. I would like to ask for a nonsuit 
for the defendant Baldwin for the following reasons: 
The alleged misrepresentations may be grouped under 
two heads, first, misrepresentations as to the value 
of the property, and, second, misrepresentations as 

30 to the responsibility of the bondsman, and the amount 
that he paid for it. On the first head, that is, alleged 
allegations as to the value of the property, I submit 
to the Court that the testimony shows that Mr. Mar-
tin did not rely upon those statements in deciding 
whether he would or would not make the deal. He 
stated in his evidence that he had formed his own 
opinion as to the value of that property, and that 
regardless of the statements of Albert Baldwin either 
that $11,000 was paid for the property, or that in 
Albert Baldwin’s opinion the property was worth
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$11,000 or $12,000, he decided for himself in his 
own opinion that those statements represented an 
excessive value, and that after he had gone there 
and looked over the property thoroughly, going all 
through it, he decided that the property was worth 
at least the amount of the mortgages, and, there-
fore, that in his opinion the property was worth at 
least $8,000; and the evidence shows that Mr. Mar-
tin acted, not on the statements made by Albert 
Baldwin as to the property, or the cost of the prop- IO 
erty, but upon his own estimate that it was worth the 
amount of the mortgage.

Secondly, on the question of the responsibility of 
Hendrickson. The evidence shows that Albert Bald-
win told Mr. Martin what he knew about Hendrick-
son, that he was a plumber, that he was a man that 
did work for the Fairchild Baldwin Company, that 
he did steady work, that he was going to live there 
in that house, and that he was responsible and well 
able to carry the property, or words to that effect. 20 

I submit to the Court that his statement of the in-
formation that he had, or his knowledge of Hendrick-
son, constituted the basis for what came afterwards; 
namely, that he was responsible, and well able to 
carry the property; that his statement that he was 
responsible, and well able to carry the property, was 
simply a statement of Albert Baldwin’s conclusions; 
and before making the statement of his conclusions 
on Hendrickson’s responsibility, he laid before Mr. 
Martin his statements of what he knew about Hend- 30 
rickson, and then stated substantially this, “ In my 
opinion, he is a responsible man, and well able to 
carry the property.”

T H E  COURT. But a person has no right to state 
as their opinion, even, a matter which they know to 
be false.

MR. DAVIS. I submit to the Court this, that 
when he made that statement that he was responsi-
ble, and well able to carry the property, he was
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stating his opinion; but he had given Mr. Martin 
the whole ground work for his opinion. Hie might 
have drawn a wrong conclusion, but Mr. Martin was 
put in possession of all the facts from which he could 
draw his opinion as to whether Albert Baldwin’s 
opinion was such as could be drawn from that knowl-
edge. Furthermore, regardless of the fact whether 
these statements were false or not, the case as it 
stands at the present time shows that Mr. Martin 

io got something that was of the value of $3,000. All 
the evidence at the present time in the case shows 
that the property was worth $8,000; shows that that 
mortgage was worth $3,000. So that, regardless of 
anything in the case at all, if we should admit that 
everything that was said—admit the misrepresenta-
tions as to the responsibility of Hendrickson1—as the 
case stands now it shows that what Martin got was 
what he expected to get, namely, a bond and mort-
gage worth $3,000; and that it was worth $3,000, 

20 on his own estimate, and in the estimate of every 
one else who has testified in the case, and therefore 
he was not defrauded—

TH E COURT. But a bond from a man who was 
financially responsible.

MR. DAVIS. Even admitting that statement was 
made, the case still shows he got a bond and mort-
gage that were worth $3,000, and out of which 
$3,000 could be gotten, and should be gotten. They 

^ all agree it was a second mortgage, second to a 
$5,000 mortgage, and, at the lowest calculation given 
in this case, that the property was worth $8,000; and 
that Martin himself, disregarding everything that 
Albert Baldwin said to him, concluded that what he 
got was worth $8,000. And there is nothing in the 
case to show that it was not worth $8,000. There-
fore, even if there were misrepresentations in the 
case, it did not in any way affect the value of that 
bond and mortgage, and the bond and mortgage was

4°
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worth $8,000, and he got $3,000 worth. On all those 
grounds I ask for a nonsuit against Albert Baldwin.

T H E COURT. The motion will be denied, and 
an exception noted.

An exception to this ruling is noted by the de-
fendant as ground of appeal.

MR. DAVIS. And I ask for a nonsuit as to both 
on the grounds stated.

io
T H E COURT. As to Mr. Stone, the motion will 

be held until the close of defendant’s case. As to 
Mr. Baldwin the motion will be denied, and excep-
tion noted.

An exception to this ruling is noted by the de-
fendant as ground of appeal.

CLIFTON BALDW IN sworn for the defendant.

DIRECT EXAM INATION by Mr. Davis.

Q. Mr. Baldwin, you are Clifton D. Baldwin, are you ? 20 
A. I am.
Q. And where do you live ?
A. South Orange.
Q. What business are you engaged in?
A. Real estate.
Q. Whereabouts ?
A. Newark.
Q. What company are you connected with?
A. Fairchild Baldwin Company.
Q. Their office is where? 30
A. Fireman’s building.
Q. Are you a brother of Albert Baldwin?
A. I am.
Q. And you are a half brother of Mr. Stone here ?
A. I am.
Q. For how many years have you been engaged in 

the real estate business?
A. Eleven years.
Q. You are acquainted, are you not, with a deal with 

Mr. Martin?
40
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A. I am.
Q. Did you have anything to do with these negoti-

ations that led up to this deal between Mr. Martin and 
Mr. Stone?

A. I did.
Q. When did you first hear of any negotiations for 

an exchange, Mr. Baldwin?
A. About the 10th of July.
Q. And from whom did you first get any information ? 

10 A. From the firm of Fell & Devine of East Orange, 
Mr. Devine.

Q. Did they come to you, or did you go to them ?
A. They came to me.
Q. And Mr. Devine is the man that had the matter 

in charge?
A. He is.
Q. He is dead now?
A. Yes.
Q. Did you see Mr. Martin at all before the contract 

20 was signed?
A. I did.
Q. Whereabouts ?
A. He came to my office about the middle of July, 

I should say, the 15th of July.
Q. And that was about a week or so before the con-

tract was closed?
A. I should judge about.
Q. Did you and Mr. Martin have a conversation at 

your office at that time regarding this proposed transfer? 
•̂ o A. We did.

Q. Will you please state what the conversation was?
A. Mr. Martin asked me to make the deal, giving him 

this mortgage in Montclair for 150 feet of ground on 
Gregory avenue. I told him I thought he ought to give 
me about $1,000 in cash, and the land, for the mortgage, 
and he replied that the face of the mortgage was only 
$3,000, and that he had paid $2,800 in cash for the ground, 
and the best that he would do would be to make an even 
deal. I told him I wasn’t willing to do that at that -time, 

40 I would think it over and let Mr. Devine know.
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Q. Was that the only talk you had with Mr. Martin 
before the contract was entered into?

H  A. That was the only talk.
Q. When did you next hear either from Mr. Martin 

or from Mr. Devine anything in connection with this 
■  matter ?

A. Well, Mr. Devine called me up several times trying 
to consummate the deal, and finally I consented to make 
the deal as he termed it, an even deal, taking the lots for 
the mortgage. 10

Q. Did you have anything to do with the trip that 
your brother Albert and Mr. Martin made to Montclair 
to look at this property?

A. I did. Mr. Devine telephoned down asking if he 
could borrow a machine and chauffeur to take Mr. Martin 
to Montclair. I told him yes. I inquired—

Objected to.
Q. What did you do in response to that telephone?
A. I sent my brother Albert up to Devine’s office with 

a machine, and orders to take Mr. Martin to Montclair. 20
Q. Had you seen the lots up on Gregory avenue?
A. I was familiar with them; I had seen them sev-

eral times.
Q. Now, did you have anything to do personally with 

the contract that was made between Mr. Stone and Mr.
, . Martin? I mean the original contract?

A. Well, in the drawing of the contract ?
Q. Yes.
A. I believe it was drawn in our office.
Q. After your brother Albert had gone up to Mont- 30 

clair and talked with Mr. Martin how soon after that 
did you hear as to whether the deal was or was not going 
through ?

A. Why, it was very shortly after that, I think, a da> 
or two.

Q. And from whom did you hear that?
A. Mr. Devine.
Q. And then you say you drew the contract?

, A. Yes, sir?
Q. How many copies did you draw, do you remember ? 40
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MR. NEWMAN. He didn’t say he drew it; he 
said it was drawn in the office.

T H E COURT. He said he believed it was drawn 
in the office.

Q. Will you please look at it, Mr. Baldwin, and see 
whether you are able to say whether it was or was not 
drawn in your office. Just look at it all; I don’t mean 
read it all, but just look at the contract.

A. All I can say is I believe it was, Judge this is 
some two or three years ago that it happened.

Q. And did you see Mr. Martin after that at all in 
relation to this deal?

A. No, not for some time after. I don’t believe I 
ever saw him in relation to this deal.

Q. Was it you that secured the signing of the con-
tract by Mr. Stone, or was it someone else?

A. I secured it.
Q. In what way?
A. Told him to sign it.

20 Q. And did you mail them to him, or did he come 
and sign them?

A. I mailed them to him.
Q. To where?
A. To Plainfield.
Q. When the contracts came back, or the contract 

came back, what did you do with it?
A. Sent them to Devine’s office, Fell & Devine; they 

were the brokers in the transaction.
Q. Mr. Stone, you say, is your half brother, and lives 

3° in Plainfield; what business is he in ?
A. He is a photographer; photographing studio.
Q. Has your office, or yourself, and Mr. Stone had any 

real estate dealings?
A. Yes.
Q. Covering a period of how long ?
A. Five years?
Q. On how many pieces of property—

MR. NEWMAN. I object to the question.

MR. DAVIS. Wait until I finish my question.40
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MR: NEWMAN. I beg your pardon. I thought 
you were finished.

Q. On how many pieces of property during that 
period of time have you had to do with Mr. Stone in a 
business way?

MR. NEWMAN. I object to it on the ground it 
is immaterial, and that it is not relevant to the inquiry.

MR. DAVIS. I ask to be permitted to show that 
Mr. Stone was dealing in real estate for several 
years, and on that basis I ask this question.

TH E COURT. He said Mr. Stone did deal with 
them for four or five years. (Question read.)

I think that question may be answered.
An objection to this ruling is noted by the plain-

tiff as ground of appeal.
A. I deeded one tract of land to him.
Q. (By the Court.) No, no, answer that question by 

number; number of transactions. 20
A. About fifteen.
Q. (By Mr. Davis.) And who was it, Mr. Baldwin, 

in your office, if anybody, that had charge of Mr. Stone’s 
real estate deals?

A. Myself.
Q. Do you recall when the Fairchild Baldwin Com-

pany secured title to this property in Montclair?
A. The latter part of December, 1912.
Q. And do you recall that in the summertime of 1913 

the property was conveyed by the Fairchild Baldwin Com- 3° 
pany to Mr. Stone ?

A. I do.
Q. And under what arrangement was it, if you had 

any, with Mr. Stone, that the property was conveyed?

MR. NEWMAN. I object to this. Are we going 
■ into the entire history of Fairchild Baldwin’s deal-
ings with Mr. Stone, and with respect to this prop-
erty ? Is that material or relevant to this issue, what 
their dealings were?
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T H E  COURT. You are alleging a conspiracy to 
defraud here, in which Mr. Stone is a party, and, 
while I agree with you that it is quite improper to 
go into all the real estate transactions with Fairchild 
Baldwin Company, my present view is it is quite 
proper to go pretty fully into this particular trans-
action. He is now asking about this particular tract. 
The question will be admitted.

An exception to this ruling is noted by the plain-
tiff as ground of appeal.

A. I gave the house to Mr. Stone with the under-
standing that he was to trade it for lots in Plainfield, or 
other places, and to give me $3,000 out of the proceeds, 
keeping anything over that for himself. He was to settle 
with me on the basis of $3,000.

Q. When you say “give me,” do you refer to yourself 
personally, or to the company ?

A. I refer to the firm.
Q. Fairchild Baldwin Company?
A. Fairchild Baldwin Company.
Q. Had you talked with Mr. Stone about this ?
A. I had.
Q. When, Mr. Baldwin?
A. About the 1st of June.
Q. And did he, or did he not, agree to that arrange-

ment ?

MR. NEWMAN. I object to that.
A. He agreed.

•3° T H E COURT. You object on the same grounds?
MR. NEWMAN. Yes. I think he has no right 

to tell the conversation between this party and Mr. 
Stone as to what arrangements they had with refer-
ence to this property.

T H E  COURT. The objection will be overruled.
Q. You know Mr. Hendrickson, do you?
A. I do.
Q. And for how long a period have you known Mr. 

40 Hendrickson' ?
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A. I have known him for over five years.
Q. What dealing’s did you have, or your company 

have, with Mr. Hendrickson during those five years?
A. We gave him some contracts for plumbing on 

various buildings in Newark.
Q. And he did the work for you?
A. He did.
Q. Do you remember having had any conversation 

with Mr. Hendrickson either in the month of June or 
July, 1913? 10

A. I do.
Q. Was that conversation, or was it not, in relation 

to the Montclair property?
A. It was.
Q. Now, can you state with any degree of accuracy 

whether it was in June or July? .
A. Well my first conversation with him was in the,

I should say, the early part of June, the first part of the 
month.

Q. What was it, Mr. Baldwin? 20
A. He said he would like to buy the house in Mont-

clair, but he didn’t want to give up any money, he would 
like to give back an installment mortgage; and he spoke 
of raising some chickens up there, and running a board-
ing-house in a small way, and that he could make a very 
nice thing of it.

Q. Do you know whether that was before or after he 
had been up to look at the house ?

A. I believe he looked at it at that time.
Q. No, not what you believe, did he say anything to 30 

you at that time indicating whether he had, or had not. 
been up to look at the property?

A. He had been up to look at the property before he 
talked to me.

Q. Well, did he say that?
A. He did.
Q. Did he say anything to you concerning the size of 

the lot?
A. Yes; he told me he was surprised to find it was 

such a large lot. 40
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Q. Now, did you have any further conversation with 
Mr. Hendrickson, in addition to that conversation, relat-
ing to the Montclair property?

A. After he bought the property we had a conversa-
tion.

Q. What was it?
A. He said he was very pleased with his purchase, 

and he was going up there to make this property his home. 
Q. Now, when was that? 

io A. Some time in August.
Q. Did you have any talk with Mr. Martin concerning 

Mr. Hendrickson’s responsibility, anything of that sort? 
A. None.

CROSS EXAM INATION by Mr. Newman.

20

Q. You knew Mr. Hendrickson was not a responsible 
man, didn’t you, Mr. Baldwin?

A. No.
Q. You did not know that?
A. I did not.
Q. You were going to give him a piece of property 

for nothing, were you, Mr. Baldwin?
A. No.
Q. Well, you were not going to get any money for 

the property, were you?
A. I expected to.
Q. What, on his bond and mortgage ?
A. Yes.
Q. A man who did laboring work for your concern? 

30 A. Yes.
Q. Mr. Baldwin, did you ever usé Mr. Hendrickson 

in a transaction of this kind before?
A. No.
Q. Do you know Mr. Dwyer, this man here ?
A. No.
Q. Don t know him at all ?
A. Never met him.
Q. Of the Dwyer Warehouse Company?
A. Never met him.

40 Q. Did you ever hear your brother speak about him?
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A. I don’t recall now.
Q. You don’t know that Albert Baldwin put a deal 

through with Mr. Dwyer, using Mr. Hendrickson as the 
medium, do you?

A. I don’t recall it.
Q. No, you never heard of that before, did you?
A. I may have, I don’t recall.
Q. I see. Your memory on that point is not as good 

as some other matters. Now, Mr. Baldwin, he told you 
he was going to run this place for a boarding-house, io 
did he ?

A. That is what he did.
Q. Going to have chickens there?
A. He did.
Q. Did he tell you he was going to furnish the dining-

room with Circassian walnut?
A. No, he did not,
Q. Or anything about mahogany bedrooms he was 

going to have there?
A. Not that I recall. 20
Q. How many rooms were there in the house?
A. I think eleven rooms.
Q. And you knew the house had a $5,000 mortgage 

on it, didn’t you?
A. I did.
Q. And you also knew that he was to give you a 

$3,000 mortgage ?
A. Ido.
Q. And you were going to give this man the posses-

sion of that house without one penny in cash, isn’t that so? 30
A. It is.
Q. And you were going to advise your half brother 

to make the deed to him, were you ?
A. I was.
Q. And when you told your half brother to do it, 

he did it, wasn’t that correct?
A. Correct.
Q. And whatever you told him to do he would do, 

wouldn’t he?
A. Within reason. 40
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Q. Now, then, on the 15th of July you say you had a 
conversation with Mr. Martin?

A. I did.
Q. How do you fix it as the 15th of July?
A. Because that is the time it was.
Q. That is the best answer you can give on that, sir? 
A: Good enough, isn’t it ?
Q. Yes, if it is good enough for you I will have to 

accept it as good enough for me.
10 A. It was after Devine telephoned me, and he tele-

phoned me about the 10th of July, and it was about five 
days; it may have been the 16th, 17th or 14th.

Q. That fixes the date. Now, at that time Mr. Bald-
win spoke to you about buying this property, did he? 
About exchanging for a mortgage on the property?

A. He did.
Q. At that time did you communicate with your 

brother P. Frank Stone?
A. No.

20 Q. You owned the property, didn’t you, at that time? 
A. No, I didn’t own the property.
Q. Well, the corporation, Fairchild Baldwin Com-

pany, owned it, didn’t they?
A. They had title to it.
Q. And why was it that they did not give the title 

immediately to Mr. Hendrickson?
A. Because we had not closed our negotiations with

him. • • r- .
3o Q. And then, to close your negotiations, your first

made a deed to Mr. Stone, did you?
A. That was my agreement with him.
Q. And then afterwards he made the deed to Mr.

Hendrickson?
A. He did.
Q. Mr. Stone did not execute this $3,000 mortgage, 

did he?
A. He did not.
Q. Mr. Stone is a photographer, is he?
A. He is.40
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Q. He is financially responsible, isn’t he ?
A. He is.
Q. And that was the main reason why he did not 

execute the $3;000 mortgage, isn’t it?
A. No.
Q. Now, you gave this property without any consid-

eration to Mr. Hendrickson, and yet he was very particu-
lar about the size of the lot, wasn’t he ?

A. I didn’t give it to him without consideration.
Q. Well, without any cash consideration; without 10 

any money consideration?
A. Yes.
Q. He was very particular about the size of the lot?
A. He was.
Q. And he accepted the property, anasearch was 

made on it, was it?
A. I don t think so : I didn’t make it.
Q. And did you know that the deed and the mortgage 

and everything connected with the transaction was paid 
by your firm? Do you now?

A. I do.
Q. You not only made Mr. Hendrickson a present of 

the property, but you did not charge anything for drawing 
the papers; you paid it ?

A. Done that many times.
Q. Now, Mr. Hendrickson you always considered a 

pretty reliable man, didn’t you?
A. I knew he was for several years a steady, reliable 

hard worker.
Q. You do not dispute that now, do you, that he was 

reliable ?
A. Well, we stopped doing business with him some 

time ago.
Q. When you stopped doing business with him was 

it because you had any doubt about his reliability, or 
workmanship, anything of that sort?

A. Things were not very satisfactory, that is why we 
stopped; we were not satisfied with his work, the way 
he did it, or when he did it. 40
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Q. Now, you say you were not satisfied with his work, 
the way he did it, is that right ?

A. That is why we stopped.
Q. Who is Mr. Phiiips in your concern ?
A. Bookkeeper.
Q. Was Mr. Hendrickson’s conduct such that you 

would feel justified in giving him a letter of character, 
or not ?

A. We were not satisfied with his conduct, that is why 
we stopped doing business with him.

Q. Would you, then, be apt to write communications 
setting forth to the world that you thought he was a 
reliable, good man ?

A. I didn’t do it.
Q. Did anyone in your firm do it ?
A. I don’t think so.
Q. Would Mr. Philips, or Mr. Fairchild, have author-

ity to do it?
20 A. Mr. Fairchild would, I suppose ; of course he 

would.
Q. How about Philips?

'  A. He would have no authority at all.
Q. Would he be apt to do it unless he was told?

Objected to.
Objection sustained.

A. I can’t tell about that.
Q. You can’t tell about that—Oh, the question was 

objected to. The Fairchild Baldwin Company executed 
30 the bond accompanying this $5,000 mortgage, did they 

not, to the building and loan?
A. They did.
Q. They were responsible upon that bond, then, were 

they not?
A. They were. ,
Q. And when you made this conveyance to Mr. Hend-

rickson there was no change made with regard to the 
$5,000 mortgage, was there ?

A. No.40
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b y  t h e  c o u r t .
Q. That was an installment mortgage?
A. It was a building and loan mortgage.
Q. How much was to be paid?
A. $50 a month, and. whatever the premium w as; I 

think a few cents premium.

REDIRECT EXAM INATION.

Q. Mr. Baldwin, I show you a check of Fairchild 
Baldwin Company dated August 29, 1913, to the order of io 
James Hendrickson, for $26.15; is that a check of your 
company ?

A. Yes.
Q. And is that Mr. Hendrickson’s name on the back 

of it?
A. I am not familiar with his signature.

MR. NEWMAN. Well, there is no doubt about 
it, Judge.

Q. Who was it signed that check?
A. I did. 20

‘ Q. 'And what was it given for?

MR. NEWMAN. I object. How is this material ?
MR. DAVIS. I will withdraw that, and ask an-

other question.
Q. Was there any check given to James Hendrickson 

by the Fairchild Baldwin Company during the month of 
July, or the month of August, 1913, excepting that check ?

A. There was not.

MR. DAVIS. I offer the check in evidence, if 3° 
your Honor please.

MR. NEWMAN. I object to it, and I would like 
to have an opportunity to examine the witness.

THE COURT. It can be marked subject to cross 
examination.

Said check marked Ex. Dl.
Q. Did you ever agree to pay James Hendrickson $25 

for his participation in this transaction, or did you nay 
him $25?

40
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MR. NEWMAN. I object to the question on the 
ground there is no charge that this witness did that; 
it is that Albert Baldwin did it.

MR. DAVIS. I will withdraw the question.

Q. Did you have any knowledge of any such agree-
ment?

A. None whatever.

IO RECROSS EXAM INATION.
Q. Mr. Baldwin, you haven’t got your check book 

here, have you?
A. I have.
Q. Where is your check book ? • Do you run any other 

bank account that the-Federal Trust Company?
A. Yes.
Q. What other bank account?
A. Peoples National Bank, Hackettstown.
Q. Any other?

20 A. Fairchild Baldwin Company, do you mean?
Q. Yes.
A. No.
Q. The Fairchild Baldwin Company then conduct two 

bank accounts ?
A. They do.
Q. Have you got both the stubs here ?
A. Well, the stubs of the Peoples National Bank, that

is an account we don’t use very much; I can bring those
stubs here in a very few moments; you can telephone
for them and get them.

'JO 0
Q. (By Mr. Davis.) Will you send for the stubs of 

the other account?
A. Right away.

P. FRAN K STO N E sworn for the defendant. 

DIRECT EXAM INATION by Mr. Davis.
Q. Mr. Stone, you are one of the defendants in this 

case, are you?
A. Yes, sir.
Q. And where do you live?40
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A. Plainfield.
Q. Are you in business for yourself there?
A. I am.
Q. What business is it?
A. Photograph.
Q. For how many years have you been in business as 

a photographer in Plainfield ?
A. Why, fifteen.
Q. And during that time have you been in business 

for yourself all that time ? 10
A. Why, yes, except I have taken a partner, if that 

makes a difference.
Q. In addition to your photograph business did you 

do any dealing in real estate ?
A. Yes, sir.
Q. Covering a périod of how long?
A. About five years.
Q. You are the half brother of Albert and Clifton 

Baldwin, are you?
A. I am. 20
Q. And have you done any real estate dealing in the 

last five years through them, or either of them?
A. Oh, yes.
Q. Through whom?
A. Well, the Fairchild Baldwin Company.
Q. Did you have any communications or talk with 

Clifton or Albert Baldwin in the summer of 1913 con-
cerning this Lexington avenue property?

A. I did.
Q. And did you take title to it? 30
A. I did.
Q. What arrangement did you have, if, any, with 

the Fairchild Baldwin Company, or with Clifton Baldwin, 
regarding your taking title to the property?

A. You mean as to why?
Q. Why, and what you were to do, and what they 

were to get, and so forth.
A. (Not answered.)
Q. (By the Court.) Was there any arrangement in 

writing ? 40
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A. Not in writing, no, sir.
Q. (By Mr. Davis.) Did you ever have any arrange-

ment in writing with them about your real estate deals ?
A. No, sir.
Q. Now, with whom did you make the arrangement 

about this Montclair property?
A. Why, with the company.
Q. Well, which individual?
A. Mr. Clifton.

io Q. And What was the arrangement, Mr. Stone?
A. Why, it was simply to be conveyed to me for— 

you mean for what reason it was conveyed to me?
Q. No, what was the arrangement about the convey-

ance? What were you to give? What were they to get?
A. It was to be given to me to straighten my account.
Q. And were the Fairchild Baldwin people to get any-

thing out of it ?
A. Yes.
Q. What were they to get ?

20 A. Why, $3,000.
Q. What were you to get?
A. Whatever I got above.
Q. Was anything said to you by either Clifton or 

Albert Baldwin before this Hendrickson arrangement 
was made?

A. In what way?
Q. Well, about the exchange with Mr. Martin. Was 

there anything said to you about the exchange with Mr. 
Martin ?

2o A. No, sir.
Q. When did you first have knowledge about the ex-

change with Mr. Martin?
A. Why, it was along about the first part of June.
Q. June of what year?
A. 1913.
Q. I show you a contract dated July 24, 1913, be-

tween Mr. and Mrs. Martin and you, will you please look 
and see if your name is signed to it?

A. Yes.
Q. You made the contract?40
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A. I signed the contract.
Q. How did the contract get to you, or where did you 

sign it?
A. Why, I imagine right there in the studio.
Q. In Plainfield?
A. Yes.
Q. Was it sent to you by mail, or messenger, or how?
A. I think by mail.
Q. And did you look it over and approve it?
A. Yes. io
Q. And sign it?
A. Yes.
Q. What did you do with it after doing that?
A. Mailed it back to the Fairchild Baldwin Company.
Q. At Newark?
A. Yes, sir.
Q. In the carrying out of the contract did you take 

title to the lots in West Orange?
A. I did.
Q. Did you ever authorize Albert Baldwin to make 2o 

any statements to Mr. Martin regarding James Hendrick-
son, his reputation?

MR. NEWMAN. I object to whether he author-
ized it.

TH E COURT. The objection is overruled.
An exception to this ruling is noted by the plain-

tiff as ground of appeal.
A. No, sir, I did not.
Q. Did you know of Albert Baldwin having any talks 

with Mr. Martin, or the contents of those talks? 3°
A. No, sir.
Q. Did you have any knowledge of anything that 

Albert Baldwin said to Mr. Martin concerning the value 
of the property in Montclair?

MR. NEWMAN. I object on the same ground.
TH E COURT. The objection is overruled.

An exception to this ruling is noted by the plain-
tiff as ground of appeal.

A. I did not.
40
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i o

20

30

40

Q . D id  y o u  h a v e  a n y  k n o w le d g e , o r  g iv e  a n y  a u th o r-

ity  to  A lb e r t  B a ld w in , c o n c e r n in g  a n y  state m en ts he 

m a d e  to M r . M a r tin  r e g a r d in g  H e n d r ic k s o n ’s a b ility  to  

k e e p  th a t p r o p e r ty  u p  an d  to  p a y  th e  r u n n in g  e xp e n se s ?

A .  I  d id  n o t.

Q .  N o w , M r . S to n e , w h a t  w a s  th e  first tim e  th a t you  

s a w  M r . M a r tin , th e p la in tiff  in th is  c a s e ?

A . S o m e  tim e  la st su m m er.

Q- 1915?

A . Y e s .

Q. D o  y o u  rem em b er th e m o n th ?

A . I d o  n o t p o s itiv e ly , no.

Q. A n d  w h e r e  w a s  it th a t y o u  saw h im ?

A . A t  m y  stu d io.

Q. W a s  th a t  th e  tim e  he ca m e  ac co m p a n ie d  b y

M a rs h an d  M r . N e w m a n ?

A . Y e s .

Q. B e fo r e  th a t tim e, on th e  sam e d a y , h e h ad

p h o n ed  y o u , h a d  h e  n o t?

A . Y e s .

Q .  A n d  w h a t d id  h e  s a y ?

A .  M a d e  an a p p o in tm e n t; a sk e d  m e i f  I w o u ld  be 

at th e  stu d io , an d  w o u ld  m e e t him .

Q . A n d  w h o  d id  h e  s a y  h e w a s  o v e r  th e  te le p h o n e ?

A .  W e ll,  I  h a d  fo r g o tte n  it, b u t sin ce  s p e a k in g  o f  it, 

it is M r . W illia m s .

Q . N o w , w h e n  he ca m e to  th e  s tu d io  acco m p a n ie d  by  

th ese tw o  g e n tle m e n  w ill y o u  p le a se  sta te  w h a t  th e con-

v e rsa tio n  w a s  th a t to o k  p la c e ?

A .  T h e y  w a n te d  a  p r iv a te  c o n v e r sa tio n  a t  first, and  

I to ld  th e m  I d id n ’t th in k  it  w a s  n e ce ssa ry , as w h ateve r  

b u sin ess I d id  it d id n ’t m a k e  a n y  d iffe re n ce  w h e th e r  it 

w a s p r iv a te  or n o t;  th e y  said  th a t it  m ig h t be d isa gre e -

ab le  to  m e ; I to ld  th e m  I w o u ld  ta k e  th e  c h a n c e ; and  

th e y  sta rte d  a s k in g  m e i f  I k n e w  ab o u t th is  d eal in ques-

tio n , an d  I said  I  d id ;  an d  I  c a n ’t  g iv e  y o u  th e exa ct  

w o rd s, b u t th e y  ac cu se d  th e F a ir c h ild  B a ld w in  C o m p a n y  

o f  p u ttin g  th r o u g h  a  fr a u d u le n t d e a l;  an d  I  to ld  them  

th a t i f  th a t w a s  th e ir  v ie w  o f  th e  m a tte r  I d id  n ot care  

to  ta lk  w ith  th em , as I  h a d  d o n e b u sin ess w ith  th e  F a ir -
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ch ild  B a ld w in  C o m p a n y  fo r  a lo n g  tim e, an d  I  k n e w  th e y  

w ere th o r o u g h ly  reliable. A n d  I said  fu r th e r  “ Y o u  cam e  

d ow n  u n d e r  an  a ssu m e d  n am e, an d  I  d o n ’t  lik e  to  do  

business w ith  p e o p le  u n d er th o se  c o n d itio n s.”  O f  co u rse  

there w e re  o th e r a r g u m e n ts, tr y in g  to  in d u ce m e to  

ch an ge m y  p o sitio n , b u t th a t w a s  th e su b sta n tia l p a r t o f  it.

Q . In  ta lk in g  w ith  th em , M r . S to n e , d id  y o u  s a y  to  

them  th a t y o u  h a d  le ft  a ll th e  d e ta ils  o f  th is  d eal w ith  

A lb e r t  B a ld w in , o r  w ith  th e  F a ir c h ild  B a ld w in  C o m p a n y ?

A . W it h  th e  co m p a n y . 10

Q . H a d  A lb e r t  B a ld w in  co m m u n ica te d  w ith  y o u  in 

any w a y  c o n c e r n in g  th e d etails  le a d in g  u p to  th is deal 

w ith  M r . M a r tin ?

A . N o .

C R O S S  E X A M I N A T I O N  b y  M r . N e w m a n .

Q . D id  y o u  k n o w  th a t M r . A lb e r t  F .  B a ld w in  w a s  

d oin g a n y th in g  in  co n n ectio n  w ith  th is  m a tte r ?

A . N o .

Q . N o r  d id  y o u  ca re  w h e th e r  he w a s  or n ot, d id  y o u  ? 20

A . N o t  se rio u sly .

Q . Y o u  le f t  it to  h im , d id  y o u  n o t?

A . N o .

Q . W e ll,  y o u  le ft  it w ith  th e F a ir c h ild  B a ld w in  C o m -

pan y w ith  w h ic h  he w a s c o n n e c te d ?

A . I  did.

Q . A n d  y o u  e x p e c te d  th a t som e o f  th e d e ta ils  o f  the  

transaction  m ig h t  b e  d one b y  h im , o r  a n y o n e  else th e y  

m igh t d e sig n a te , d id  y o u  n o t?

A . I  d id  n o t co n sid e r th at. 30

Q . Is  it a  fa c t  y o u  w o u ld  h a v e  been  p e r fe c t ly  satisfied  

to h a ve le ft  th e e n tire  m a tte r  to  A lb e r t  F .  B a ld w in ?

O b je c te d  to.

O b je c tio n  su stain ed .

Q . Is n ’t it a  f a c t  y o u  w o u ld  h a v e  le ft  the e n tire  m a tte r  

to A lb e r t  F .  B a ld w in  i f  he h a d  so  r e q u e ste d ?

O b je c te d  to.

O b je c tio n  su stain ed .

Q . A s  a  m a tte r  o f  fa c t, y o u  an d  A lb e r t  F .  B a ld w in  are  

h alf broth ers, are y o u  n o t? 40
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A .  Y e s .

Q .  Y o u  n e v e r  h e a rd  th a t A lb e r t  F .  B a ld w in  h a d  a n y -

th in g  to  d o  w ith  th is m a tte r, d id  y o u ?

A .  N o t  p re v io u s.

Q. When did you first hear about it?
A .  A f t e r  th e d eal w a s  co n su m m a te d  som e tim e ; I 

ca n ’t  s a y  w h en .

Q . A f t e r  th e  d e al w a s  co n su m m a te d  y o u  h ea rd  about 

it. Y o u  w e r e  satisfied  w ith  it, w e r e  y o u  n o t?  

i o  A .  D id n ’t  g iv e  it a n y  th o u g h t.

Q .  D id n ’t  g iv e  it a n y  th o u g h t?

A .  I  h a d  en tire con fid en ce in  th e co m p a n y.

Q .  A n d  y o u  h a d  lik e  co n fid en ce in  h im , d id n ’t  y o u  ?

A .  Y e s .

Q .  Y o u  h a d  an  a r r a n g e m e n t w ith  th e  c o m p a n y  by  

w h ic h  y o u  w e r e  to  p a y  th e m  $ 3,000  on th is  p ro p e r ty  and  

y o u  w e r e  to  g e t  a ll o v e r  th a t?

A .  Y e s .

Q .  Y o u  n e v e r  g o t  a n y th in g  o v e r  th a t, d id  y o u ?

20 A .  N o .
Q . A n d  y o u  w e r e  p e r fe c tly  satisfied  to  sell it w ith ou t  

g e tt in g  a n y th in g  o v e r  it, w e r e  y o u ?

A .  Y e s ,  u n d e r th e  circu m sta n c e s.

Q . W h a t  c ircu m sta n c e s  w e re  th e y ?

A .  I c o u ld n ’t  see m u ch  in  th e  deal.

Q .  A n d  y o u  w e re , th e re fo re , g la d  to  g e t  rid  o f  the 

p r o p e r ty , is th a t r ig h t?

A .  A s  I  to ld  y o u , I  le f t  it e n tir e ly  to  th e F airch ild  

B a ld w in  C o m p a n y .

30 B Y  T H E  C O U R T .

Q . D id  y o u  e v e r  g o  to  M o n tc la ir  to  see th is  p ro p e rty  ?

A .  Y e s .

Q .  W h e n ?

A .  W h y ,  v e r y  recen t.

Q .  B e fo r e  th is  tra n sa ctio n  to o k  p la c e ?

A .  N o ,  sir.

B Y  M R . N E W M A N .

Q . S o  y o u  n e v e r  sa w  th e p r o p e r ty  ?

A .  N o .
4 °
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Q . U n til  v e r y  re ce n tly , an d  y o u  le ft  it all to  th e co m -

p an y?

A .  E n tir e ly .

Q . Y o u  m e a n  to  te ll th is  C o u r t  an d  ju r y  th a t M r.  

A lb e rt F .  B a ld w in  n e v e r  to ld  y o u  a n y th in g  a b o u t this  

d eal?

A . N o t  p r e v io u s  to  th e deal.

Q . A f t e r  th e  d e al w a s  c lo se d  d id n ’t he in fo rm  y o u  

about it ?

A . I c a n ’t  sa y  w h e th e r  it  w a s  h im  o r  th e  co m p a n y . JO

Q . A s  a  m a tte r  o f  fa c t  y o u  k n o w  h e  in fo r m e d  y o u  

all ab o u t th e d eal, b e ca u se  h e p u t th e  d eal th r o u g h , d id n ’t 

he?

A . N o , I  d o n ’t s a y  th at.

Q . D o  y o u  w a n t us to  u n d e rsta n d  y o u  s ig n e d  th is  

contract, or a g re e m e n t, w ith o u t k n o w in g  a n y th in g  ab o u t  

the d etails o f  it?

A .  Y e s .

Q . S o  y o u  r e a lly  h a d  n o t in te re st in  the m a tte r  at all, 

did y o u ?
3 20

A . Y e s , I h a d  an  in te re st in th e m a tter.

Q . I f  y o u  h a d  an  in terest in th e m a tte r  w h y  d id n ’t 

you  g o  into" th e d e ta ils  o f  th e tra n sa ctio n  ?

A . O n  a c co u n t o f  m y  con fid en ce in  th e co m p a n y.

Q . O n  a c co u n t p f  y o u r  con fid en ce in th e  co m p a n y ,  

but th e co m p a n y  h a d  to ld  y o u  n o th in g  th a t th e y  d id  in th e  

transaction, is th a t it ?

A . T h a t  m a y  be.

Q . A n d  y o u  n e v e r  lo o k e d  at th e p r o p e r ty ?

A . N o , n o t then.
. 'lO

Q . N o , th a t  is w h a t I  m ean . Y o u  d id n ’t  k n o w  th e ** 

man to w h o m  it  w a s  to  b e so ld  ?

A .  N o .

Q . Y o u  d id n ’t  k n o w  Ja m e s H e n d r ic k s o n ?

A . N e v e r  s a w  him .

Q . Y o u  d id n ’t  k n o w  w h e th e r  th e  m o r tg a g e  an d  bon d  

he w o u ld  g iv e  w o u ld  be o f  a n y  v a lu e  a t  all ?

A . O n ly  th r o u g h  th e  co m p a n y .

Q . O n ly  th r o u g h  w h a t y o u  h e a rd  o f  th e  c o m p a n y ;  

and y o u  le ft  it all to  th e  co m p a n y , as y o u  s a y  ?
40
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A .  Y e s .

Q .  A n d  y o u  m ea n  to  te ll us A lb e r t  P .  B a ld w in  never  

to ld  y o u  a n y th in g  a b o u t th e tra n sa ctio n , is th a t  it?

A .  H e  d id n ’t  te ll m e p r e v io u s  to  th e tran sactio n .

Q .  A f t e r  th e  tra n sa ctio n  w a s  co m p le te , d id  h e tell you  

a b o u t it?

A .  I  c a n ’t s a y  as to  h im  p e r so n a lly  ; the b u sin ess w as  

d on e th r o u g h  th e  co m p a n y.

Q .  D o n ’t  y o u  k n o w  th a t he, p e rso n a lly , h a d  th is trans-  

10 a ctio n  in c h a r g e ?

A .  W h e n  d o  y o u  m ean , b e fo re , o r  a fte r ?

Q . A f t e r  th e d eal w a s  c lo se d ?

A .  W e ll,  I  d o n ’t  k n o w  a b o u t th at.

Q . W h a t  d o  y o u  s a y , th a t y o u  d o n ’t k n o w  he h ad it 

in c h a r g e , o r  y o u  d o  k n o w  he h a d  it in c h a r g e  ?

A .  T h e  c o m p a n y  h a d  it in ch a rge .

Q . I  a m  a s k in g  y o u  w h e th e r  y o u  k n e w  th a t A lb e r t  F . 

B a ld w in  h a d  th is  m a tte r  in  c h a r g e ?

A .  A s  a g e n t  o f  a  c o m p a n y ?

20 Q .  Y e s ,  p u t it  th a t w a y , i f  y o u  w ill. Y o u  d id  know  

he h ad  it  in c h a r g e ?

A. . Y e s .

Q. T h e n  he d id  tell y o u  som e o f  th e d etails  o f  the 

tra n sa ctio n , d id n ’t  h e ?

A. A f t e r  th e tra n sa ctio n .

Q . A n d  y o u  w e r e  satisfied  w ith  th e arran gem en t,  

w e re  y o u  n o t?

A. I  d id n ’t  g iv e  it a  se rio u s th o u g h t.

Q .  B y  y o u r  sile n ce y o u  acq u ie se d  in w h a t h e  did, 

30 d id n ’t y o u ?

O b je c te d  to.

O b je c t io n  su stain ed .

Q . W e ll,  y o u  m ad e no p ro te st to  a n y th in g  th a t A lb e rt  

F. B a ld w in  h a d  d on e in th is  tra n sa ctio n , d id  y o u ?

A. I  m a d e  n o  p ro te st to  a n y th in g  th e co m p a n y  had  

done.

Q . I  s a y  y o u  m a d e n o p ro te st to  w h a t A lb e r t  F .  B a ld -

w in  h a d  d on e, d id  y o u ?

A. I  th in k  I  h a v e  a n sw e re d  th a t q u estio n .

Q .  I  su b m it I  am  e n title d  to  a  d ire c t a n sw er. Y o u40
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m ade no p ro te st to  w h a t A lb e r t  F .  B a ld w in  h a d  d one in 

this tra n sa c tio n ?

A . I d o n ’t re co g n iz e  A lb e r t  F .  B a ld w in  e x c e p t as an  

agen t o f  th e co m p an y.

Q . T h a t  is th e  b e st a n sw e r y o u  w a n t to  g iv e  u s ?

A . T h a t  a n sw e rs th e q u estion .

Q . Y o u  d o n ’t  r e c o g n iz e  h im  e x c e p t  a s  a g e n t o f  th e

com pan y, a lth o u g h  he in fo rm e d  y o u  a fte r  th e  d eal w a s

closed th a t h e p u t th e  d eal th r o u g h ?
„  io

A . Y e s .

Q . A n d  in fo rm e d  y o u  o f  th e d e tails  o f  it, is th a t it?

A . Y e s .

Q . A n d  y o u  k n e w  th is piece  o f  p r o p e r ty  h ad  been  

taken in y o u r  n am e, d id  y o u  n o t?

A . I k n e w  it h a d  been  c o n v e y e d  to  m e.

Q . Y o u  k n e w  th a t y o u  h a d  e n tered  in to  an a g re e m e n t  

w ith M r. M a rtin , d id  y o u  n o t?

A . Y e s ,  sir.

Q . Y o u  k n e w , secon d , th a t th e  p r o p e r ty  h a d  been  c o n - 20  

veyed  to  y o u , an d  th a t y o u  h ad  m a d e a  d e e d  to  Jam es  

H en d rickson , d id n ’t y o u ?

A . Y e s .

Q . Y o u  k n e w  su b se q u e n t to  th a t th a t M r . H e n d r ic k -

son e x e c u te d  a  m o r tg a g e  b a c k  to  y o u , d id  y o u  n ot ?

A . S u b se q u e n t to  th a t?  N o , sir.

Q . A t  th e  sam e tim e, s im u lta n e o u sly  w ith  th e d e liv e r y  

of the d eed, isn ’t  th a t th e fa c t?

A . I im a g in e  so.

Q . Is th e re  a n y  d o u b t ab o u t it, M r . S to n e ?  30

A . T h a t  h a p p e n e d  th ree y e a r s  ag o , an d  as to  th e e x a c t  

time it is d ifficu lt to  rem em b er.

Q . R e fr e s h in g  y o u r  m e m o ry , th ere is a  m o r tg a g e  

made b y  H e n d r ic k s o n  to  y o u  w h ic h  y o u  su b se q u e n tly  

assigned to  M r . M a rtin , isn ’t  th a t so ?

A . Y e s .

Q . Y o u  m a d e n o p ro te st ab o u t a n y  p a rt o f  th e  tra n s-

action, d id  y o u ?  T h a t  p a r t o f  it ?

A. No.
Q . Y o u  w e re  p e r fe c tly  satisfied  w ith  w h o e v e r  h ad
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m a d e  th a t  d eal, w h e th e r  th e  F a ir c h ild  B a ld w in  C o m p an y, 

o r  o n e o f  its  a g e n ts , th e  d eal w a s  s a tis fa c to r y  to  y o u ?

A .  N o , I  d o n ’t s a y  th at.

Q .  B u t  y o u  w e n t th r o u g h  w ith  th e d eal, d id n ’t  y o u ?

A .  W e ll,  n o t in  th e  w a y  y o u  ta k e  i t ;  I  w a s  satisfied  

i f  th e  c o m p a n y  a p p ro v e d  it.

Q .  A n d  y o u  w e r e  satisfied  i f  y o u , y o u r s e lf, app roved , 

as y o u  d id  a p p ro v e  b y  y o u r  o w n  sig n a tu re , d id n ’t  y o u  ?

A. I approved to the extent of taking the word of the 
io

co m p an y.

Q .  D id  y o u  k n o w  th e re  w e r e  tw o  m o r tg a g e s  draw n  

in  th is  m a tte r  fro m  M r . H e n d r ic k s o n  to  y o u ?

A .  W h e n  ?

Q . A t  th e  tim e  o f  th e  c lo s in g  o f  th is  tra n sa ctio n .

A. I don’t think I did.
* Q .  A n d  y o u  d id n ’t  k n o w  th a t one o f  th em  w a s  can-

celled  o f  re co rd , d id  y o u  ?

A. I don’t remember that.
20 Q . In  o th e r w o r d s , y o u  d id n ’t  k n o w  m u ch  ab ou t the  

d e ta ils  o f  th is  tra n sa ctio n  at all, d id  y o u  ?

A .  I  to ld  y o u  th at.

Q .  A n d  y o u r  m e m o ry  is n o t v e r y  clear on  it, is  it?

A .  N o .

Q . Is  y o u r  m e m o r y  e q u a lly  c le a r  ab o u t th e co n versa-

tio n  y o u  h a d  a t P la in fie ld ?

A .  I  th in k  so.

Q .  N o w , d o n ’t  y o u  rem em b er s a y in g  in P lain field  to 

th ese g e n tle m e n , w h e n  th e y  ca m e  th e re  an d  sp o k e  to  you, 

30 an d  said  th a t  M r . A lb e r t  F .  B a ld w in  h a d  th e  transaction  

in  c h a r g e , y o u  said  y o u  w e r e  e n tir e ly  satisfied  w ith  w h at  

M r . B a ld w in  d id  in th e m a tte r  ?

A .  I  d o n ’t  th in k  I  said  t h a t ;  in fa c t, I  am  positive  

I d id  n o t;  I  r e fe r r e d  e n tire ly  to  th e  c o m p a n y ; I  didn’t 

r e fe r  to  in d iv id u a ls .

Q .  Y o u  are  v e r y  m u ch  a fr a id  o f  in d iv id u a ls . N o w ,  

w a s  it  th e  F a ir c h ild  B a ld w in  C o m p a n y  th e y  to ld  you  

a b o u t, o r d id  th e y  te ll y o u  a b o u t A lb e r t  F .  B a ld w in ?

A .  T h e y  to ld  m e  a b o u t th e  co m p an y.

4 0  Q .  Y o u  k n e w  th a t F a ir c h ild  B a ld w in  C o m p a n y  no
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longer owned that property; you knew it had been con-
veyed to you ?

A. Yes.
Q. Didn’t they mention to you the name of Albert F. 

Baldwin ?
A. That is very possible.
Q. And isn’t it very possible you should have said, 

being your half brother, and being connected with Fair- 
child Baldwin Company, that whatever he did was satis-
factory? io

A. No.
Q. You would not have said anything like that, would 

you?
A. No.
Q. That would not have entered your mind at all, 

would it?
A. No.
Q. You would not have said “The Fairchild Baldwin 

Company has got theirs in these deals, and I get mine.”
A. I am positive I did not make that statement in 2o 

those words.

REDIRECT EXAM INATION.

Q. In answer to Mr. Newman’s question you said that 
some time after the deal was made, and the contract 
signed, that Albert Baldwin told you about the details of 
it; what do you mean by the details?

A. I really cannot say; it didn’t impress me very 
much.

Q. Did he tell you anything that he had said to Mr. 30 
Martin ?

A. Oh, no.

ALBERT F. BALDW IN sworn for the defendant.

DIRECT EXAM INATION by Mr. Davis.

Q. You are one of the defendants in this case?
A. I am.
Q. And how old are you?
A, Twenty-four.

40
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Q. When were you twenty-four ?
A. The 8th of March.
Q. Of this year?
A. Yes, sir.
Q. In 1913 you were twenty-one*?
A. Yes, sir.
Q. Your relationship to Mr. Stone is that of half 

brother ?
A. Yes, sir.

io Q. And in 1913 were you connected with the Fair- 
child Baldwin Company?

A. In a way, Judge.
Q. And what was your connection with the company 

at that time?
A. Why, I collected some rents for them, and made 

myself generally useful.
Q. Are you married, or single?
A. Married.
Q. And do you know Mr. Martin?

20 A. I do.
Q. Now, what was the first time that you came in con-

tact with Mr. Martin personally regarding this deal for 
the Montclair property?

A. On the day I went up to Mr. Devine’s office.
Q. And you went to Mr. Devine’s office in East Or-

ange?
A. Yes, sir.
Q. Did you take anything with you that day, or, 

what did you go in?
20 A. Went up in an automobile.

Q. Were you sent, or did you go voluntarily ?
A. My brother, Clifton Baldwin, sent me up.
Q. Your brother is how many years older than you? 
A. Seven years older.
Q. Do you remember what time of day it was you 

got there?
A. I think it was in the morning, Judge; I am not 

sure; I am pretty certain it was in the morning.
Q. You got there, and when you went into Mr. De- 

vine’s office who did you find there?40
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A. Mr. Devine and Mr. Martin were in the back office 
talking, and I waited out front for them until they came 
out. -

Q. How long did you wait for them before they came 
out?

A. I guess they were talking together five or ten 
minutes.

Q. After Mr. Devine and Mr. Martin came out of the 
back office into the front office what was said, if anything, 
by any of you three people at the time? 10

A. Well, Mr. Devine asked me if I would be good 
enough to run Mr. Martin to Montclair, as he was busy, 
and I told him I was there for that purpose.

Q. Had you up to that time taken any part in the 
negotiations between Mr. Devine and your office regard-
ing this deal that Mr. Martin was interested in?

A. No, Judge.
Q. Who went with you in the automobile from De-

vine’s office to Montclair?
A. Just Mr. Martin.
Q. No one else?
A. No one else.
Q. And did you and Mr. Martin talk on the way

there ?
A. - Mr. Martin talked quite a little to me on the way

there.
Q. Well, you and he had a conversation ?
A. Yes.
Q. Do you remember what the conversation was on 

the way there? 30
A. Why, on the way there Mr. Martin opened up the 

conversation by asking me how old I w as; I told him I 
was twenty-one, and he told me he had started in the real 
estate business, and was making such a success of it he 
had bought out this agency and general brokerage busi-
ness in Roseville, and was conducting that as well as 
buying and selling of large apartment houses; and he 
told me of wonderful opportunities there were for a 
young man in the real estate business; told me he hoped 
in future to work into other things, and possibly grad-
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ually work over to New York, or some other city, where 
there were opportunities.

Q. How long did it take you to run from Fell & De-
vine’s office over to the Lexington avenue place in Mont-
clair ?

A. Possibly ten or fifteen minutes.
Q. Just where is Lexington avenue in Montclair with 

regard to the Montclair depot?
A. Within two or three minutes walk.

10 Q. What street does Lexington avenue run from?
A. Elm street, I believe, where the trolley line was.
Q. Elm street is the street where the Orang^ and 

Montclair trolley runs on?
A. Yes, sir.
Q. And Lexington avenue runs which way from Elm 

street ?
A. East, I should say.
Q. Does Lexington avenue run parallel with Bloom-

field avenue?
20 A. It does.

Q. And how many blocks south of Bloomfield avenue ?
A. Well, a very few; I am not certain.
Q. How far east of Elm street is No. 18 Lexington 

avenue ?
A. ,1 guess just a few hundred feet; I imagine prob-

ably five or six hundred feet from the railroad.
Q. When you and Mr. Martin got to the Montclair 

house what did you do?
A. Why, Mr. Martin examined the property with me, 

30 and asked me what I thought the value of it was. Well, 
at the time I didn’t really feel competent to—

Q. What did you say to him ?
A. Why, I told him I thought he was a better judge 

of that, and get his views on it, but all I could tell him 
was that the Fairchild Baldwin Company had paid $10,- 
000 for the property in exchange with Mr. Wakeman.

Q. Was that so?
A. Yes, I believe it to be so, Judge.
Q. What else did he say about the property, and its 

40 value?
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A. Well, he laughed *at me when I said $10,000, and 
said, “Don’t you think you are a little high, Baldwin?”
I said, “ Mr. Martin, I don’t know as much as you do 
about real estate, but I should think if the Fairchild Bald-
win Company paid $10,000 for it they ought to know 
what they were doing.” “Well,” he says, “ I would not 
consider it worth $10,000 in my way of thinking.”

Q. Did he say what he would consider it worth?
A. He told me the property in his way of estimation 

would certainly be worth the amount of the two mort- io 
gages.

Q. And what two mortgages do you refer to ?
A. The $5,000 B. & L., and $3,000 second.
Q. Did you at that time, or on the way back, have a 

talk with Mr. Martin about Mr. Hendrickson?
A. Oh, yes; he mentioned the bondsman, who the 

bondsman was, or who he was going to be. I told Mr. 
Martin the mortgage bond was not drawn up as yet; and 
Mr. Martin asked me as to the honesty of the man, and 
as to his business. All I could tell him was— 20

Q. What did you tell him ?
A. I told him the man was a plumber working for 

Fairchild Baldwin Company, and Real Securities Invest-
ment Company; and I had seen him in the office on 
different occasions.

Q. Did you say to Mr. Martin anything about whether 
Mr. Hendrickson was going to live there, or not?

A. I believe I did, sir.
Q. What did you say?
A. I told him—he asked me what Mr. Hendrickson 30 

intended to do; I told him Mr. Hendrickson told me he 
was going to live in the house.

Q. Had Mr. Hendrickson told you that?
A. He had.
Q. Did you at any time, from the time you left Mr. 

Devine’s office on that occasion, and on the trip to Mont-
clair, or at the building, or on the trip back to Montclair, 
did you say to Mr. Martin that Hendrickson, in addition 
to giving a $3,000 mortgage, had also, or was going to 
pay $3,000 in cash for the property? 40
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A. No, Judge, I never said' that.
Q. Did you at any time on that day, or any other day, 

say to Mr. Martin that Hendrickson had payed $11,000 in 
cash to the Fairchild Baldwin Company for the property?

A. No, Judge.
Q. Did you say that Mr. Stone had paid $11,000 in 

cash to the Fairchild Baldwin Company for the property?
A. I did not, Judge.
Q. Did you say that Hendrickson was a responsible 

IO man?
A. No, Judge.
Q. Did you say to Mr. Martin that from all you 

knew of Hendrickson, or words to that effect, that he 
was well able to pay the building and loan mortgage in-
stallments, and the interest on the second mortgage, and 
the taxes, and to carry the property?

A. Mr. Martin did not go into that with me, Judge.
Q. Did you say that to him ?
A. No.

20 Q. Did you say to Mr. Martin that in your opinion the 
property was worth $11,000?

A. I did not, Judge.
Q. Did Mr. Martin make any request to you on that 

occasion with regard to having somebody guarantee the 
bond and mortgage that Henrickson was to make?

A. Well, he asked me about Stone, and said he didn’t 
know Stone, but wondered if his guarantee was good, 
and if he would guarantee the mortgage, if not, would 
the Fairchild Baldwin Company go on the bond behind 

30 Stone; and I told Martin he would have to look to the 
property for his value, and neither Mr. Stone or the Fair- 
child Baldwin Company would guarantee the mortgage 
in any detail.

Q. Did Mr. Martin ask you what you knew, or words 
to that effect, of Hendrickson’s responsibility?

A. I don’t know that, Judge. He asked me about 
Hendrickson, and whether he was good, and I invited 
Mr. Martin to look up Hendrickson.

Q. What did you say about*looking up Hendrickson? 
a q  A. I just told him he could sec him any day, he was
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in the office off and on, and he was privileged to talk to 
him and satisfy himself.

Q. Had you, Mr. Baldwin, had anything to do with 
making arrangements with Mr. Hendrickson for the tak-
ing over of that property?

A. No, Judge, except I dickered with Mr. Hendrick-
son as Mr. Hendrickson stated, the latter part of May, or 
first of June, about the sale of the property, and he kept 
putting it off and putting it off, and he went up and seen 
the property, as he stated. I guess on the 25th of July, IC 
was it ? the deal went through with Hendrickson.

Q. When did Mr. Hendrickson go up to see the prop-
erty, if you know ?

A. That I don’t remember; I just remember that he 
said he saw the property in June.

Q. Did you ever take him up to see the property in 
the automobile, or otherwise?

A. No, he went up by himself.
Q. Did you ever tell him to dress up and go and look 

at the Montclair property ?
A. No, Judge; I never went up with him to look at 

the Montclair property.
Q. No, but did you ever tell him to dress up and go 

and look at the Montclair property?
A. No, Judge.
Q. Did you ever, in connection with this matter here, 

tell him on any occasion to dress up ?
A. Well, when we were going to your office to sign 

the bond and mortgage, he was in the office, just came in 30 
from a job, and he didn’t look very good, and I told him 
he had better go home and get dressed and go up to 
Judge Davis’s office.

Q. Did he go home?
A. Yes, he went home and got dressed, and put on 

better clothes then than he has now for this occasion.
Q. Did you call for him and his wife in the automo-

bile and take them up ?
A. I did.
Q. Did you ever make any arrangement with Mr. .0
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Hendrickson that for his part in this transaction you were 
to pay him, or the office was to pay him, $25?

A. I did not, Judge.
Q. Did you every pay him $25, or any sum, for—
A. I never gave Mr. Hendrickson a cent in my life.
Q. Were you present in the Fairchild Baldwin office 

at any time that Mr. Martin came there and had any talk 
with your brother Clifton?

A. I remember him coming one day before this deal 
io went through, and talking with my brother in the corner 

office.
Q. Do you remember him saying anything about the 

value of these lots up there to your brother?
Objected to.
Question withdrawn.

Q. Do you remember hearing any of the conversation 
that took place between your brother Clifton, and Mr. 
Martin, the time he called at the company’s office?

A. I can’t remember the conversation, Judge.
20 Q. Well, in whose room did he go on the day he 

called?
A. In my brother’s office, the corner office.
Q. When you got back from Montclair with Mr. Mar-

tin where did you leave him?
A. At Fell & Devine’s.
Q. That is in East Orange?
A. Yes, sir.
Q. Near the Lackawanna depot, at the railroad ?
A. Yes, sir.
Q. Where did you go then ?
A. I went back to the office.
Q. Do you remember the drawing of the contracts

between Mr. Martin and Mr. Stone?
A. No, I don’t remember them, Judge; I don’t remem-

ber.
Q. After the contracts were drawn did you have any-

thing to do with them ?
A. I don’t remember that, either. I may have taken

them up and left them at Fell & Devine’s office; it might 
0 possibly be; or, that my brother mailed them.
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Q. Did you personally have anything to do with the 
drawing of them ?

A. No, Judge.
Q. In any talk that you had with Mr. Martin on the 

day of the trip to Montclair did he make any statement 
to you as to the value of the lots in West Orange?

A. Why, he told me that—I asked him about the value 
of them, and he told me that a woman next door wanted 
$1,100 apiece for them, and I misconstrued his meaning, 
and asked him if she got $1,100 apiece for them, and he io 
said she got $1,100 apiece for the lots.

Q. Did he say how much front those lots were that 
she got $1,100 for?

A. The same as his, 50 feet to the lot.
Q. Now, Mr. Baldwin, you remember having a talk 

with Mr. Marsh, the attorney here?
A. I do remember a conversation.
Q. The first talk that you had with Mr. Marsh, was 

it in his office, or on the telephone ?
A. Why, Mr. Marsh called me up on the telephone, 20 

and it was over th'e telephone.
Q. What was said on the telephone between you and 

Mr. Marsh on the occasion that he called you on the 
telephone? •

A. He said that as yet he had not received interest, 
but he was not kicking about that; the building and loan 
had not been kept up on this property, and he asked me 
why that was. I told him it had nothing to do with me, 
and I didn’t know about i t ; and he said “Well, Mr. Mar-
tin, we will have to foreclose this property,” and I said 3Q 
that he was privileged to do.

Q. Now, did he have a subsequent talk with you on 
the telephone ?

A. I believe he called me up a day or so later, and 
says, “Well, this forclosure is going to cost a lot of 
money,” and requested me to get this deed from Mr. 
Hendrickson. I told him I would try to do that for him.

Q. When was the next time you had a talk with Mr. 
Marsh ?

A. Why, I believe he either called me, or left word <Q
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that I should call him, and I think he left word with the 
young lady I was to call him, and go over there.

Q. Go over where?
A. Go over to his office; and I did do that, Judge.
Q. You went there?
A. Yes, sir.
Q. Did you have a talk with Mr. Marsh there in his 

office ?
i o

20

30

A. I did, Judge, yes.
Q. And what was the talk about there?
A. Why, he spoke about the same thing, about turning 

this—about foreclosing this mortgage; and I told him 
I didn’t know whether Mr. Hendrickson would give a 
deed to it, and if he was willing to make an arrangement 
whereby Mr. Hendrickson could buy it back, say within 
three months, we would go up and see Mr. Hendrickson; 
and he gave me a letter—I guess the letter is correct, 
Judge—to cover that, and I went up and saw Hendrick-
son and told him rather than foreclose it he had better 
deed it over.

Q. Who went with you?
A. I think I was alone the first talk.
Q. Were you with Mr. Philips the time he went up 

and got the deed signed by Mr. Hendrickson?
A. I don’t remember whether I was with Mr. Philips 

or not, it is so long ago.
Q. Did you ever tell Mr. Stone of the talks you had 

with Mr. Martin?
A. No, I had no business relations with Mr. Stone 

at a ll; my older brother did that.
Q. Who had the business relations in the office, or 

the office of the company, with Mr. Stone?
A. My older brother.
Q. That is Clifton?
A. Clifton, yes.

CROSS EXAM INATION by Mr. Newman.

Q. When was it first agreed to convey this property 
to Hendrickson?
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A. It must have been around the first of June, Mr. 
Newman.

Q. First of June?
A. Somewheres around there.
Q. And that arrangement was not carried out until 

after you had entered into this agreement, was it?
A. No.
Q. Now, you remember Mr. Martin making specific 

inquiries concerning Mr. Hendrickson, don’t you ?
A. Concerning Mr. Hendrickson? 10
Q. Yes.
A. Yes.
Q. And he wanted to be sure that he was a good 

bondsman ?
A. I remember him asking me that, yes.
Q. And you told him that Mr. Hendrickson was a 

responsible man, didn’t you?
A. I did not, Mr. Newman.
Q. No. Don’t you know that Mr. Martin was very 

insistent to make inquiries concerning Hendrickson? 20 
A. No.
Q. Do you know of any reason why it was inserted 

in the agreement that Mr. Hendrickson should go upon 
the bond?

A. No, I don’t remember that.
Q. You don’t remember that?
A. I don’t remember the agreement.
Q. Directing your attention to the agreement, it says 

“It is agreed that the title to the premises covered by said 
mortgage and bond is held in fee simple by James Hend- 30 
rickson, that it is free and clear from all encumbrances 
excepting said $5,000 mortgage, and said second mort- 

. gage of $3,000, also that the maker of the said $3,000 
mortgage is the same person who is now the owner of 
said premises, or will be the owner at the time this agree-
ment is performed ;” do you remember that ?

A. I cannot say, Mr. Newman, that I remember the 
contract; I did not draw the agreement; I don’t think 
I even saw the agreement.

Q. And you don’t remember that it was a material



136

part of the agreement that Mr. Hendrickson was to be 
the owner of the property, and go on the bond ?

A. Well, that was understood.
Q. And it was understood because you had told him 

Mr. Hendrickson was a responsible man, wasn’t it?
A. I did not make any such statement.
Q. What did you say with regard to Mr. Hendrick-

son’s responsibility?
A. I invited Mr. Martin to look up Mr. Hendrickson.

10 • Q. Didn’t you tell us before, in answer to Judge Davis,
that you told him he was a plumber?

A. Yes.
Q. And worked for Fairchild Baldwin- & Company?
A. Yes.
Q. Don’t you think you might also have told him more 

than that?
A. Well, Mr. Martin didn’t build much on Mr. Hend-

rickson.
2Q Q. Didn’t build much on Mr. Hendrickson, but in-

sisted on putting him in the written agreement, as you 
observe now?

A. I don’t know whether that was at his instigation.
Q. At that time Mr. Hendrickson was not even the 

owner of the property, was he ?
A. I don’t think he had title to it.
Q. But it was a material part of this agreement, so 

far as it appears on its face, that Mr. Hendrickson should 
own the property at the time the deal was closed.

-0 A. It appears that he was to own it, or about to own 
it; the contract states it.

Q. Had Mr. Hendrickson ever owned property before 
that was conveyed to him? •

A. Not to my knowledge.
Q. Has he ever executed mortgages for you?
A. I don’t remember.
Q. Well, you know Mr. Wilbur B. Dwyer of the 

Dwyer warehouse, don’t you?
A. I remember the event, but don’t remember the 

0 name ; I remember the case you are about to bring up.
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Q. You remember Mr. Hendrickson executed the 
mortgage in that case?

A. I don’t remember that.
0

Q. You don’t remember that you represented to him 
that Mr. Hendrickson was a responsible man, and he 
should take the mortgage?

A. No; that was handled through his own broker.
Q. (By the Court.) Whose own broker?
A. Mr. Dwyer’s.
Q. (By Mr. Newman.) And you were acting as the 10 

broker for him in that transaction?
A. I was not acting as the broker.
Q. Well, the deal was concluded in Howe & Davis’s 

office, wasn’t it?
A. The deal?
Q. Yes.
A. I don’t think Mr. Dwyer ever closed the deal.
Q. And you returned him the money, didn’t you, on 

the deal ?
A. I remember Mr. Devine calling me up and saying 

that Mr. Dwyer was welching on his deal, and wanted 
to back out of it, and I told him if he felt that way I 
would try and get his money back for him, which I did.

Q. And you did get his money back ?
A. I believe I did.
Q. Mr. Hendrickson was the man who was to make 

the mortgage?
A. I don’t recall that, Mr. Newman.
Q. How long have you been in the real estate busi-

ness? 3°
A. As broker ?
Q. Yes.
A. I guess possibly eight years.
Q. You are thoroughly familiar with the business, 

aren’t you?
A. I can’t say that I am thoroughly familiar.
Q. Well, you are familiar with it, if you don’t like the 

word “thoroughly” ?
A. Yes.

40
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Q. And you have acted for Fairchild Baldwin Com-
pany in a number of matters?

A. I have.
Q. And I assume that when you act in those matters 

you act for the owner of the property, don’t you ?
A. Will you repeat that question ?
Q. I say when you act in those real estate matters you 

act for the owner of the property, don’t you?

io MR. DAVIS. I object on the ground he is asking
the witness for a conclusion of law.

(Question withdrawn.)
Q. In this matter you knew that P. Frank Stone was 

the owner of the property, didn’t you?
A. I was told that.
Q. You didn’t have any doubt about it, did you?
A. I didn’t know.
Q. Well, did you accept the statement that Frank P. 

Stone was the owner of the property ? Don’t look at any-
20 body else; please look at me. Did you accept the state-

ment that P. Frank Stone was the owner of the property?
A. I did.
Q. And then, in concluding this matter you were act-

ing for him, were you not?
A. For P. Frank Stone?
Q. Yes.
A. No.
Q. You were not acting for him at all?
A. No.

30 Q. And you knew that Fairchild Baldwin Company 
had no interest in the property, didn’t you ?

A. I knew just what interest they had in it, just to 
the extent that they turned it over to Mr. Stone to work 
out all he could over $3,000, which they have done on 
numerous occasions qn other property.

Q. Then the property was actually Mr. Stone’s, 
wasn’t it?

MR. DAVIS. I object; it is a discussion as to a 
legal point.
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TH E COURT. The question may be answered.
A. Will you repeat the question, please?
Q. Then the property was really Mr. Stone’s, was 

it not ?
A. Yes.
Q. And you were acting for the owner, were you not ?
A. No; I was told to go up there to Mr. Devine’s 

office, and I did it.
Q. When you sold it did you sell it to P. Frank Stone ?
A. I didn’t sell the property. 10
Q. When you made this exchange?
A. I didn’t make the exchange.
Q. Were you the party that brought Mr. P. Frank 

Stone and Mr. Martin together?
A. I was not.
Q. What did you have to do with the transaction?
A. The part of a chauffeur, practically, just to show 

the property to Mr. Martin; that is all it amounted to.

R EC ESS. 2Q

Q. Mr. Baldwin, I believe you stated to Mr. Martin 
that Mr. Hendrickson intended to occupy the property as 
his home, did you not?

A. I was told that by Mr.—
Q. And you so testified ?
A. I believe I did, Mr. Newman.
Q. And, as a matter of fact, he never did occupy it?
A. Not to my knowledge.
Q. Do you recall when this transaction was closed?
A. With Mr. Hendrickson? 30
Q. No, with Mr. Martin.
A. Mr. Martin ?
Q. Yes. The contract called for closing on the 15th 

of August, was it closed on that day, or a few days later ?
A. I don’t know, you would be the better judge of 

that.
Q. I am asking your recollection about it, sir ?
A. I have no recollection of dates.
Q. Can you fix the time when Mr. Martin called you 

on the ’phone the first time? 40
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A. Well, it must have been September, maybe October.
Q. Well, now, aren’t you sure whether it was Septem-

ber or October ?
A. No, I am not.
Q. It certainly was prior to the time you delivered the 

deed, wasn’t it?
A. Must have been, yes, surely.
Q. The date of the deed is September 24th, so it was 

prior to that?
I O  A  TA. It must have been.

Q. Can you fix how much prior to that it was ?
A. It must have been a few days; I suppose that 

followed within a week’s time.
Q. Well, did it take you long to get the deed?
A. From Mr. Hendrickson?
Q. Yes.
A. Why, I suppose about a week after Mr. Marsh 

called me up.
20 Q. Now, then, was Mr. Hendrickson very willing to 

give you the deed?
A. Why, he didn’t seem to object to it.
Q. Now, it may have been a week or ten days before 

that that Mr. Marsh called you up, is that correct? It 
certainly was some days prior to this?

A. Yes.
Q. And when Mr. Marsh called you up, what did he 

say to you over the ’phone? This is the first time you 
spoke to Mr. Marsh'in your life, wasn’t it?

3 ° A. Yes.
Q. Just tell us what he said?
A. He said either he or Mr. Martin had gone up to 

see Mr. Hendrickson, and had located him.
Q. Oh, they had located Mr. Hendrickson at that 

time?
A. Yes, it didn’t take two years; they had located 

him right away.
Q. Go on.
A. And had come to the conclusion Mr. Hendrickson

40 was not able to keep up the payments on the building and
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loan and Was not able to keep up the installments that 
would be due Mr. Martin.

Q. No installments had come due to Mr. Martin yet?
A. No; they formed that conclusion.
Q. Didn’t you say to Mr. Martin that the building 

and loan threatened foreclosure?
A. No, never made that statement.
Q. Did you make any statement that Mr. Hendrickson 

had defaulted in the building and loan payment?
A. Did I make such a statement ? io
Q. Yes, in your direct testimony, in stating the con-

versation between yourself and Mr. Marsh?
A. I don’t believe so.
Q. You don’t believe you said it. So Mr. Marsh 

asked you for a deed because he was afraid Hendrickson 
could not make the payment, no payment being due; that 
is what you would have us understand?

A. Yes.
Q. And nothing was said whether there was any de-

fault in the building and loan mortgages? 20
A. Mr. Marsh told me that, yes.
Q. That is what I am asking you. Did Mr. Marsh 

tell you that?
A. Told me the building and loan mortgage had not 

been paid yet.
Q. Did he say that because the building and loan had 

not been paid foreclosure had been threatened ?
A. No, he didn’t say that.
Q. He simply said the building and loan had not been

paid, is that it? 30
A. That the building and loan payments had not been 

paid.
Q. And did you infer, or did he say to you, that there 

was several payments had not been made?
A. I don’t remember about that.
Q. What impression did you get about that ?
A. That Mr. Hendrickson was very lax in his pay-

ments to the building and loan.
Q. And there was several of them due?

‘ A. May have been one or two; I don’t know. 40
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Q. May have been three?
A. Your dates will show that.
Q. Don’t you know ?
A.' I don’t know, no.
Q. Nothing was said to you about how many pay-

ments were due?
A. No.
Q. This transaction was closed the 18th of August,

or 15th of August, you know that, don’t you?
10 A. Yes.

Q. You know, further, at the time that conveyance 
was made there was no encumberance against this prop-
erty except the $5,000 mortgage, and $3,000 mortgage, 
isn’t that correct ?

A. The conveyance to—
Q. Mr. Hendrickson.
A. There was the $5,000 mortgage.
Q. And the $3,000 mortgage?
A. The $3,000 mortgage he gave back as a purchase 

20 money mortgage.
Q. And everything else was free and clear?
A. I believe so ; I had no means of knowing that.
Q. That was the understanding?
A. I believe so.
Q. And you know, don’t you, that the Fairchild Bald-

win Company paid the August installment to the building 
and loan ?

A. I know nothing about it, Mr. Newman.
Q. So that when you had your conversation with Mr. 

20 Marsh there was no installment to the building and loan 
due, nor was there any interest due on his mortgage of 
$3,000, isn’t that the fact?

A. There was no interest due Mr. Marsh?
Q. Yes.
A. I don’t believe there was.
Q. Notwithstanding the fact there was no interest due 

Mr. Marsh, and no interest due the building and loan, he 
said the man was behind in his payments, and he wanted 
the deed for the property?

A. To the building and loan.40
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Q. He was behind in his payments to the building 
and loan?

A. Yes.
Q. You don’t know, as a matter of fact, that the books 

of the Fairchild Baldwin Company that have been offered 
here in evidence show that the August payment was made 
by them to the building and loan ?

MR. DAVIS. One minute. The question is that 
the books of the Fairchild Company have been offered 
in evidence; there have been no books offered in 
evidence.

THE COURT. No, there have not.

MR. DAVIS. I object to the question.

TH E COURT. The objection will be sustained.
Q. Now, Mr. Baldwin, you got this letter, P22, from 

Mr. Marsh, directed to Mr. Hendrickson; you have so 
testified ?

A. Yes, I imagine I did. 20
Q. You imagine-you did?
A. It is addressed to Mr. Hendrickson; if it is ad-

dressed to him I would not have got the letter.
Q. Didn’t you testify just this noon, before we had 

luncheon that you received that letter from Mr. Marsh ?
A. Do you want me to read this letter over ?
Q. Yes, you can read it over.
A. I believe this is the letter. This is the only letter 

Mr. Marsh directed either to me, or Mr. Hendrickson?
Q. Yes. 30
A. Then this is the letter.
Q. And he gave it to you?
A. Yes, in his office.
Q. And what did you do?
A. Gave it to Mr. Hendrickson.
Q. And when did you give it to Mr. Hendrickson ?
A. Must have been about the time he gave the deed 

for the property.
Q. Now, as a matter of fact, he gave the deed for the 

property on September 24th? 40
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A. Yes.
Q. And Mr. Marsh didn’t accept the deed until Oc-

tober 3rd?
A. Yes.
Q. So it must have been after that, wasn’t it ?
A. When did this deed come into Mr. Marsh’s hands ?
Q. The testimony seems to indicate it came on Octo-

ber 3rd.
A. October 3rd?

10 Q. Yes.
A. Then I got this letter concerning Mr. Hendrick-

son’s interest in the property, is that right ?
Q. Yes. Then you gave it to him a day or two later, 

is that what you mean ?
A. Yes.

REDIRECT EXAM INATION.

Q. I forgot to ask you on direct examination, Mr. 
Baldwin, you know Mr. Ritter?

20 A. Yes.
Q. Did you say to Mr. Ritter in the conversation that 

he has alluded to here, that you turned over to Mr. Mar-
tin in this deal for the lots a phony mortgage?

A. I don’t remember the conversation, Judge.
Q. Did you make that statement to Mr. Ritter?
A. No. I would not be apt to, because Mr. Ritter and 

I have not been on very good terms.

MR. NEWMAN. I object to the answer.

T H E COURT. The answer will be striken out.

Q. Were you and Mr. Ritter on friendly terms about 
that time?

A. I should not think so, no.
Q. Well, were you? You know whether you were or 

not.
A. No. He had been discharged from the Fairchild 

Baldwin Company.
Q. Did you make a statement to Mr. Ritter about the 

>0 time of this transaction, or a short time thereafter, that
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you had put one over on Mr. Martin, and that you had 
given to Mr. Martin a phony mortgage ?

MR. NEWMAN. Objected to.

TH E COURT. That is not what Mr. Ritter said.
Q. Or substantially, words to that effect?

T H E COURT. The words he said were, “ I just 
made a nice little steal from him;” and he subse-
quently said, “ I stole away some lots he had up in IQ 
Gregory avenue.”

Q. Did you make a statement to Mr. Ritter in lan-
guage substantially as follows, referring to the dicker 
with Mr. Martin, “ I just made a nice little steal from Mr. 
Martin; I stole away some lots up on Gregory avenue in 
West Orange for a phony mortgage.”

A. No, I made no such statement.
Q. Or any statement to that effect ?
A. No, Judge.

FRED W. ROMINE sworn for the defendant. 20

DIRECT EXAM INATION by Mr. Davis.
Q. Mr. Romine, what is your business?
A. Real estate broker.
Q. And for how many years have you been in that 

business ?
A. About eighteen years.
Q. Where are you located now in the real estate busi-

ness?
A. Fireman’s Insurance building. 3G
Q. In Newark?
A. In Newark.
Q. How many years have you been located there?
A. Five.
Q. Do you recall having a conversation at the Fire-

men’s Insurance building with Mr. Martin some time 
after the deal went through between him and Mr. Stone, 
regarding a Bloomfield exchange for some West Orange 
lots ?

A. You mean Montclair? 40
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Q. I mean in Montclair.
A. Yes.
Q. Did Mr. Stone say to you in that conversation—

TH E COURT. You mean Mr. Martin?
Q. Did Mr. Martin say to you in that conversation 

substantially this: “ I have put one over on the Fairchild 
Baldwin crowd; I gave them lots that cost me $1,500 for 
a mortgage of $3,000,” or words to that effect?

IO A. Yes.

CROSS EXAM INATION by Mr. Newman.
Q. What did he say?
A. Why, he said that he had just recently made a 

deal with the Fairchild Baldwin crowd, and that he had 
made a deal with some land in West Orange for a mort-
gage.

Q. When was it he made this statement to you ?
A. Well, he said it was shortly after—it was some 

time in—
20 Q. No, I am asking you when it was?

A. Well, it was late in the summer of 1913; Sep-
tember, possibly.

Q. Is that all he said, just what you have told us now?
A. No. He referred to Gregory avenue, and wanted 

to know what I thought land was worth there; and in a 
general conversation we had a little talk about that, and 
other matters also; and the price of the Gregory avenue 
land was mentioned to me, and I told him what I thought 
it was worth.

30 Q. Can you fix the date any nearer than the summer 
of 1913 ?

A. Not definitely, excepting I think it was between 
August and—either late in August, or early in September.

Q. Might it have been in October?
A. No, I don’t think so.
Q. Might it have been in the latter part of September?
A. No, I don’t think—I think it was between the 15th 

of August and the 15th of September; I am quite sure.
Q. You knew Mr. Martin at that time?
A. Oh, yes, yes, sir.40
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Q. You are in the same building with the Fairchild 
Baldwin Company, are you?

A. I am.
Q. Doing business with them ?
A. Once in awhile.

MR. DAVIS. If -the Court please, I desire to 
offer in evidence a contract between Fairchild Bald-
win Company and James M. Wakeman, dated De-
cember 16, 1912, the purpose of it being to show that io 
the premises 18 Lexington avenue were taken in by 
them on that trade with Wakeman at the price of 
$10,000. I understand Mr. Newman makes no ob-
jection to the offer of the contract because of the 
nonappearance of the subscribing witness.

MR. NEWMAN. I object to it as not being evi-
dential, and having no bearing on the case.

THE COURT. There appears to be no suggestion 
of misrepresentation on the part of the defendants, 
or either of them, as to the price which the Fairchild ao 
Baldwin Company paid for the property; that price 
seems not to be at issue in the case. I will sustain 
the objection.

An exception to this ruling is noted by the de-
fendant as ground of appeal.

William S. Fairchild is called as a witness, but does 
not respond.

MR. DAVIS. If Mr. Newman has any rebuttal, 
may I have the right to call Mr. Fairchild ? He will 
be here in a moment, and I will rest.

TH E COURT. Is there any objection?

MR. NEWMAN. I don’t think so.

DEFEN DAN T R ESTS, 

reserving the privilege of calling Mr. Fairchild. 

EDWARD W. MARTIN recalled for plaintiff in rebuttal. 

DIRECT EXAM INATION by Mr. Newman.
40
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Q. Mr. Martin, you saw Mr. Romine, the gentleman 
who was just on the witness-stand?

A. Yes.
Q. Did you know him in the summer of 1913 ?
A. I did not.
O. When did you first meet him?
A. Perhaps a year, eight months after that, before I 

personally met Mr. Romine.
Q. Then did you, in the summer of 1913, ever say to 

io  him that you had exchanged the lots on Gregory avenue 
for a house on Lexington avenue, and that you put one 
over on the Fairchild Baldwin crowd?

MR. DAVIS. He has already denied that.
Q. You know Clifton Baldwin?
A. Yes.
Q. He testifies that prior to the time this contract was 

made you came in there and had an interview with him 
with respect to these lots, in which you stated to him 
what in your judgment the lots were worth, and took up 
the matter with him as to the sale and exchange of the 
lots and mortgage, is that so?

A. That is not so.
Q. Did you ever have any such conversation with him ?
A. No, I did not.

MR. NEWMAN. I want to ask this one question; 
it may have been asked, but I want it clear on the 
record.

Q. Mr. Martin, you did not buy this property in at 
30 the foreclosure sale—

MR. DAVIS. I object to Mr. Newman leading 
the witness; the questions certainly are very leading.

TH E COURT. You had better put it “did you” ?
Q. Did you?
A. I don’t know just what you refer to.
Q. This property was foreclosed ?
A. Yes.
Q. You never realized anything on it, did you?
A. No,

4 °
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T H E COURT. He lias already testified to that.
Q. And you never bought it in at the forecosure sale ?

Objected to as having been gone over.

NOT CROSS EXAM INED.

THEODORE McCURDY MARSH recalled for the
plaintiff in rebuttal.

DIRECT EXAM INATION by Mr. Newman.
Q. Mr. Marsh, Mr. Albert Baldwin testifies that he 

called you, or you called him up on the ’phone, some 
time prior to when this deed was delivered, and told him 
that you wanted a deed of the property, and that you 
stated, as I understand, that the installments on the build-
ing and loan were in arrears. Did you ever make that 
statement to him over the ’phone?

A. No.
Q. Did you ever have any ,’phone conversation with 

Albert F. Baldwin of that character?
A. No.
Q. Did you ever have any conversation with him over 20 

the ’phone, or know him at all, until the time that he 
called you up, as you testified in your direct examination, 
and he came over to see you ?

MR. DAVIS. I object to that; Mr. Marsh al-
ready testified to that.

TH E COURT. I understand Mr. Marsh to say 
he had never met Mr. Albert Baldwin before he came 
to his office and tendered him the deed to the prop-
erty. 30

MR. NEWMAN. That is substantially correct.
A. The first time he came he did not tender the deed, 

but I never met him until he first called at my office to 
discuss the subject.

MR. NEWMAN. They have gone into the con-
versation, stating the details.

THE COURT. You may, of course, rebut the 
details of the conversation.

40
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Q. And you were in court and heard the conversation 
with reference to this interview over the ’phone, in which 
he stated that you had called him up, and that you had 
stated to him that the payments, or the installments, I 
think was the phrase he used, were in arrears, and that 
you would like to have a deed for the property to save 
foreclosure expenses, or words to that effect; did that 
ever transpire?

A. I never said that to him, either on the telephone or 
1 personally.

NOT CROSS EXAM INED.

JA M ES HENDRICKSO N recalled for the plaintiff in 
rebuttal.

DIRECT EXAM INATION by Mr. Newman.
Q. I will ask this question, you need not answer it, 

perhaps I have gone over this, but did you ever tell Clif-
ton Baldwin that you intended to occupy the property on 

20 Lexington avenue?

MR. DAVIS. Objected to; we have been over 
that, and he has denied it.

MR. NEWMAN. Then it is admitted that he de-
nied it?

MR. DAVIS. No. I object that he has been over 
the ground, and he has denied it.

TH E COURT. The question may be answered, 
3 ° unless it is admitted.

MR. DAVIS. I admit he has been asked the ques-
tion, and denied it.

P LA IN T IFF R ESTS.

W ILLIAM  S. FAIRCHILD sworn for the defendant.

DIRECT EXAM INATION by Mr. Davis.
Q. Mr. Fairchild, where do you live?
A. Glen Ridge.40
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Q. And what officer are you, if any, of the Fairchild 
Baldwin Company?

A. President.
Q. In the summer of 1913 were you in the City of 

Newark?
A. I was not.
Q. Where were you that summer?
A. Up in the northern part of New York State.
Q. When did you leave Newark?
A. In June. 10
Q. When did you return ?
A. September.
Q. Did you have anything to do with the deal between 

Mr. Martin and Mr. Stone?
A. Nothing in any way.

NOT CROSS EXAM INED.

D EFEN DAN T R ESTS.

TESTIM O N Y CLOSED.
20

MR. DAVIS. I ask your Honor to rule on my motion 
for nonsuit as to Stone.

(Motion argued.)
THE COURT. This being a case of deceit, not an 

action upon the contract, I think that there is no evidence * 
from which the jury would have a right to find that Mr. 
Stone was guilty of deceit by having made, himself, false 
representations regarding the property in question, or 
having authorized anyone else to do so, or by being a party -q  
to the fraud. The motion, therefore, to nonsuit the plain-
tiff as to Mr. Stone, will be granted, and an objection to 
that ruling on the part of the plaintiff will be noted.

An objection to this' ruling is noted’ by the plaintiff 
as ground of appeal.

The Court charged the jury as follows:

DUNGAN, J.
Gentlemen. This is what is known as an action of 

deceit, fraud, and at the outset I ought to say that the 40
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That there was fraud, as I shall presently define it to 
you, must appear by the greater weight of the evidence 
in the case, before you can find the defendant guilty.

I may also say that it is the duty of jurors to reconcile 
testimony when that can possibly be done consistently 
with an assumption of truth on the part of the witnesses 
on both sides. But in this case it would' appear to be 
absolutely impossible to reconcile this testimony, and say 

io that the witnesses on both sides are telling the truth. 
Therefore it will be for you, because you are the jurors in 
this case, if you are unable to reconcile the testimony, to 
determine who is telling the truth, and to decide the case 
accordingly.

The facts have been so fully argued that I shall not 
mention them in great detail, but shall refer simply to 
the main points in the testimony of Mr. Martin, Mr. 
Hendrickson, Mr. Marsh and the two Baldwins. How-
ever, you are to consider all the surrounding facts as 

20 bearing upon the testimony, whether it is recited by the 
Court or not.

Before reciting these facts I ought to make a statement 
of the law applicable to this case; and in doing so I shall 
simply read extracts from a well known work upon this 
subject, and will say that the fraud which gives rise to 
an action of deceit exists where a person makes a false 
representation of a material fact susceptible of knowledge, 
knowing it to be false, of as of his own knowledge, when 
he does not know whether it is true or false, asserting 

20 it to be a fact, when he does not know whether it is true 
or false, with intention to induce the person to whom it 
is made, in reliance upon it, to do or refrain from doing 
something, to his pecuniary hurt, when such person, act-
ing with reasonable prudence, is thereby deceived, and 
induced so to do, or refrain, to his damage. You will 
observe that this does not necessarily refer only to persons 
who are to be particularly benefitted by a transaction. 
Those false representations, made under these circum-
stances, by a person who is to receive absolutely no bene-
fit from the transaction, would be actionable. I mention
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that at this time because it appears that Mr. Baldwin, 
the defendant—a nonsuit having been granted as to Mr. 
Stone—was at that time acting either for Mr. Stone, or 
for the Fairchild Baldwin Company, or in some such 
capacity. He says that he was not acting for Mr. Stone; 
that he was simply sent to the office of Fell & Devine 
to act as chauffeur, and to take Mr. Martin over to see 
this property. But if he made false and fraudulent rep-
resentations, coming within the definition I have read to 
you, that would not excuse him, and he would be respon- JO 
sible for those false and fraudulent representations.

From what I have said you can readily see that before 
the plaintiff can recover six things must appear; not one 
or two of the six, but all six things must appear. First, 
that the defendant made a material representation; that 
is, a representation which the plaintiff relying upon was 
liable to a loss; that is, if he did rely upon the statement, 
there was liable to be injury or loss to him on account 
of it. That is necessary to make the representation ma-
terial. Second, that the representation was false. Third, 
that when he made it he knew it to be false, or make it 
recklessly; one or the other; either that he knew it to 
be false, or made it recklessly, without any knowledge of 
its truth, and as a positive assertion; not a mere matter 
of opinion, but as a positive assertion. Fourth, that he 
made it with the intention that it should be acted upon 
by the plaintiff. Fifth, that the plaintiff did act with 
reliance upon it. And, sixth, that he thereby suffered 
injury.

In mentioning those six points to you I said it must be 
not merely a matter of opinion, because a statement which **° 
by reason of its form or subject matter amounts merely 
to an expression of opinion, is not actionable, if it is one 
upon which reliance cannot safely be placed. But it is 
not always easy to determine whether a given statement 
is one of opinion, or fact; the subject matter, the respec-
tive knowledge of the parties, and the form of the state-
ment, all being important circumstances in deciding the 
question. But an expression of opinion may be so blended 
with statements of fact as to become itself a statement

40
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of fact. That is, where one of the parties has superior 
knowledge on the subject his expression of opinion, which 
he knows he does not entertain, because it is contrary to 
the facts, may be actionable, if made for the purpose of 
inducing another to act upon it, when he does so to his 
injury. As, for instance, if a person express to another 
his opinion—even though he express it as his opinion— 
that certain things are facts, as to the value of property 
or as to the financial responsibility of another person, 

io when he actually knows that the value he has fixed is 
false, or that the financial condition of which he has given 
his opinion is not the true condition of that person, even 
though it is given as an opinion, is actionable.

Such an opinion may amount to an implied assertion 
that he knows the facts which justify his opinion, and 
thus his statement may become actionable, the same as a 
false statement of facts.

Under ordinary circumstances the purchaser is required 
to use reasonable prudence to avoid deception. Where 

20 the subject matter of the representation is a fact not 
peculiarly within the knowledge of the person making 
the representation, but is one to which the purchaser has 
equally available means and opportunity of information, 
and there are no confidential relations between the two, 
and no fraud or artifice is used to prevent inquiry or 
investigation, it is a general rule that the purchaser must 
make use of his means of knowledge, and that, failing 
to do so, he cannot recover on the ground that he was 
misled by the person making the representation. But 

30 where there exists between the parties some relation 
whereby the purchaser, being ignorant of the fact, is 
justified in placing trust and confidence in the honesty 
and superior knowledge of the person making the repre-
sentation, or where, in the absence of any particular rela-
tion, special confidence is placed in the person making 
such representations on account of his peculiar knowledge, 
and the purchaser’s ignorance, the purchaser may, with-
out further investigation, rely on the statements of such 
person. Therefore the rule imposing upon a purchaser 
the duty to investigate as to the truth of the statements
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made to him concerning the property in question, has no 
application to representations made by third persons as 
to the credit, solvency, and so forth, of another. In cases 
of this character the position of the parties is not antag-
onistic, but somewhat confidential, therefore, if this repre-
sentation was of such a character, and was made under 
such circumstances as to justify its belief by a reasonably 
prudent man, plaintiff being ignorant of the truth, and 
acting upon the representations to this injury, a recovery 
may be had, although the plaintiff might, by the exercise 10 
of diligence, have ascertained the insolvency of the person 
recommended; and defendant will not be heard to say 
that he is a person on whose word the plaintiff had no 
right to rely.

This substantially expresses the law of this case, al-
though there is some other law which I shall read to you 
when I am passing upon the defendant’s requests to 
charge.

Shortly, then, for the facts, or a portion of the facts, 
upon which you are to decide whether or not fraud has 20 
been committed by the defendant upon the plaintiff, as 
I have defined it to you.

Mr. Martin says that the first time he met Mr. Baldwin, 
the defendant, was at the office of Fell & Devine; and 
that he had placed with Fell & Devine these West Orange 
lots owned by him for sale; and that he was notified by 
Fell & Devine of the desire of the Fairchild Company, 
or the defendant in this case, as the case may be, to ex-
change this $3,000 mortgage for these lots. And he says 
at that time Mr. Albert Baldwin represented to him that 30 
the house in Montclair which he was to get, upon which 
this mortgage was to be placed, was a one-family house; 
that it was about to be sold by a Mr. Stone, whose name 
was mentioned then, to another person whose name was 
mentioned as Mr. Hendrickson; that Mr. Hendrickson 
was buying the house for his residence; that he was 
going to live in it, and pay $11,000 for it; that then he 
went to look at the house; that Mr. Baldwin took him 
up in the automobile; and that after they got up there 
he says that he, Martin, commented on the fact that a a q
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first mortgage of $5,000, and a second mortgage of $3,000, 
a total of $8,000 would seem to him a very big proportion 
tion to the value; that he could not see much equity over 
these two mortgages. That Mr. Baldwin said to him 
that he must be mistaken, if someone would pay $11,000 
for it, and he said that that was what Mr. Hendrickson 
had paid. To continue the testimony of Mr. Martin, he 
says: “Then I said I would not want to do it alto-
gether on the strength of the property, because of the 

io closeness of the equity with the value, and I wanted to 
know something about Hendrickson ; and then he told 
me these things; that Hendrickson was a man in busi-
ness ; that he had known him for some time; that he is 
engaged frequently doing work for the Fairchild Baldwin 
Company; that he was responsible, had sufficient means 
to pay the installments on the house; that he, Hendrick-
son, wanted this as his own residence, that he would live 
there; that he was a plumber in business, and that he 
had an income sufficient; that he knew, because he knew 

20 of the man’s affairs; that he had an income sufficient 
not only to pay the quarterly payments, but to carry the 
property, pay the charges, building and loan, and that 
he was aware, of that fact, and knew it. Upon cross 
examination' he supplements that by the statement Mr. 
Baldwin told him that Hendrickson was * a plumber in 
business, that he had an established trade, that he was 
employed frequently by Fairchild Baldwin Company, and 
that was how he could speak with knowledge of him, 
that he had bought this house to live in, as his residence, 

30 that he had bought it for cash, and that he had elected to 
make the payments on the mortgage in this installment 
way, and that his bond was perfectly good.

Were these statements made as mere opinion, or were 
they made—if you find that they were made—as a matter 
of fact? And, if mere opinion, were they made reck-
lessly, as a statement by Mr. Baldwin of his knowledge 
of facts of which he had no knowledge. In either of 
these situations, if the other matters to which I have 
called your attention in defining fraud were present, then 

40 if Mr. Baldwin made those representations, he is respon-
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sible for the results of his misrepresentations, if they were 
misrepresentations.

James H. Hendrickson gives this version of this trans-
action. He says in the summer of 1913 he had a talk 
with Mr. Baldwin at the Firemen’s building, and that 
Baldwin asked him if he wanted to make $25; he said, 
“Come to the office,” and he did go to the office, and there 
Mr. Baldwin asked him if he had real estate, and had 
judgments against him, and he said he had none; he said 
that was all there was at that time; then papers were io 
brought to his house, he was taken over to Orange where, 
in the office of Judge Davis, a bond and mortgage were 
executed by him; and he did not receive anything then, 
but Mr. Baldwin told him to go to work at a certain place, 
that he went there and did some work, and that he re-
ceived a check for that work, and' for $25 additional; that 
Mr. Baldwin told him to dress up and go to Montclair 
and look at this property, and pretend he owned it. He 
said he never paid anything for the propetry, or had any-
thing to do with i t ; that he never intended to live there; 20 
that he had no property, and no financial responsibility.
He says that subsequently Mr. Baldwin came to him, and 
he signed a deed, and he asked what it was, and Mr. Bald-
win said it was for a piece of property, and he asked him 
if it was all right, and Mr. Baldwin said “Yes.” He said 
he never saw Edward Martin. He said he lived in Wav- 
erly avenue in the summer of 1915, and that he paid noth- 
ing for the property, and paid nothing for the transfer 
of any of these papers, and that he never, so far as he 
knew, had any interest in the property.

Mr. Marsh, to whom the mortgage had been assigned, 
says that on September 23rd, which was just a little over 
a month after this transaction Mr. Baldwin came into 
his office; that at that time he did not know Mr. Baldwin, 
and that he did not write, or telephone to him; and that 
Mr. Baldwin said that he understood that he was the 
holder of this bond and mortgage in question; that Mr. 
Hendrickson was in hard luck, and that if he wanted to 
save foreclosure costs he would deliver to him a deed 
for the property. Mr, Marsh says he then told him Mr.

40
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Martin was interested, as he had guaranteed the bond and 
mortgage, and he could not do that without communicat-
ing with Mr. Martin, which he did; that about two days 
later Baldwin telephoned and asked him if he had made 
up his mind; that he replied no, and was told that the 
offer would be withdrawn if he did not act quickly; that 
he said he would have to wait. And on October 3rd, 
Baldwin came to the office and said he had a deed, and 
if he did not accept quickly he would put him to the 

10 expense of foreclosure. Mr. Marsh then told him he 
would take no action which would relieve Martin of his 
guarantee, and that that was the only way he would take 
the deed. He says he then dictated a letter to Mr. Hend-
rickson at the request of Mr. Baldwin, to which I will 
presently call your attention.

Against that Mr. Gifton Baldwin says that he had a 
conversation early in the summer with Mr. Hendrickson 
about this Montclair property; that Mr. Hendrickson 
himself came in and said he would like to buy that prop- 

20 erty, that he had no money, but that he would give an 
installment mortgage, and as it was a large lot, and large 
house, he wanted it to keep boarders, and to raise chick-
ens, and said he had been up there to examine it, and was 
surprised to find it was such a large lot. Mr. Hendrick-
son says, you remember, that he was never up there to 
look at the lot until after he had signed this bond and 
mortgage. And Baldwin says that after he had bought, 
Mr. Hendrickson said he was pleased with the purchase, 
and was going up there to make the property his home.

30 Albert Baldwin denies generally all of these representa-
tions to which Mr. Martin has testified. He says he 
simply went over there as a chauffeur for Mr. Martin, 
to take him up to this property; that there was nothing 
said between them while they were at the office of Fell & 
Devine; that on the way up there they indulged in a general 
conversation, Mr. Martin giving him some fatherly, or 
brotherly, advice about the real estate business, and after 
they had got up to the property Mr. Martin examined 
it and asked him what he thought the property was worth, 
and he says he told him that he thought he was a better
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judge than he, Baldwin, was, and that Fairchild Baldwin 
Company had paid Wakeman $10,000 in exchange for it, 
and he considered the property worth the amount of the 
two mortgages. He does admit that he told him Mr. 
Hendrickson was a plumber for the Fairchild Baldwin 
Company, and did jobs for them. And he told him that 
Mr. Hendrickson said that he was going to live in the 
house, and he asserts that Mr. Hendrickson did tell him 
he was going to live in the house. Mr. Hendrickson, 
you will remember, denies he ever had such intention. 10 
He denies specifically the statements made by Hendrick-
son, and says that he did not say to Mr. Martin that 
Mr. Hendrickson was going to pay $3,000 in cash, or 
that he had paid $11,000, or that Stone had paid $11,000 
in cash, or that Hendrickson was- a responsible person 
well able to pay the building and loan, interest on the 
$3,000 mortgage, and taxes, and carry the property, or 
that in his opinion the property was worth $11,000. He 
says, contrary to that, that when Mr. Martin asked him 
if Stone, or the Fairchild Baldwin Company, would 20 
guarantee this mortgage, he told Martin that he would 
have to look up Hendrickson, that he was in the office 
every day, and that he could see him and satisfy himself.

So much for the conversation with Martin. He gives 
an entirely different version of what took place at Mr. 
Marsh’s office. He says that Marsh called him up on 
the telephone and said he had not received the interest, 
but that he was not kicking, and said that the building 
and loan had not been kept up, and that Martin would 
have to foreclose. That a day or two later Marsh called 30 
him up again and said the foreclosure was going to cost 
a lot of money, and requested him to get a deed from 
Hendrickson, and asked him to come to the office, and 
then spoke of the same thing; that he said he would go 
up and try to get the deed from Hendrickson, and then 
Mr. Marsh gave him the letter which is in evidence here, 
and which may have an important bearing, if you are un-
able to reconcile the testimony, in deciding the prob-
abilities of this case.

Where you are unable to reconcile the testimony, and
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when it differs materially, you have a right to consider 
the probabilities of a case. It may be important for you 
to determine whether or not Marsh, or Martin, knew 
Mr. Hendrickson before the summer of 1915. They 
said they did not. Mr. Hendrickson says they did not 
know him until the summer of 1915. Is it probable that 
Mr. Marsh would have said what Baldwin says he did 
to him just a little over a month after this transaction 
had taken place, and this property had been conveyed 

io only a month before, presumably with only the $5,000 
mortgage and the $3,000 mortgage upon the property. 
It does not appear there were any back dues at that time, 
and this was in the early part of October, October 3rd, 
this letter is dated, when this transaction and conversation 
took place between Mr. Baldwin and Mr. Marsh; and 
Mr. Baldwin himself says that the transaction leading up 
to this letter occurred probably a week before this time. 
Is it probable that there would have been building and 
loan dues so far in arrears as to have called for such a 

20 statement, and for such anxiety on the part of Mr. Marsh ? 
In addition to that, it does not appear from the evidence 
in this case that there was anything at that time due as 
an installment upon this mortgage. The first installment 
did not become due until three months after the making 
of the mortgage. So at this time there was no install-
ment due upon the mortgage.

Another question is would Mr. Marsh be likely to 
desire a conveyance from Hendrickson, when he had the 
guarantee of Martin, and within about a month after he 

3o had taken an assignment of the mortgage in such a way 
as to relieve both him and the maker of the bond of any 
further or future liability, unless a reservation of such 
liability was a part of the transaction.

Another probability which you may consider is the fact 
contained in this letter, in the very first paragraph; and 
this letter Mr. Baldwin admits having taken from the 
Marsh office and having delivered to Mr. Hendrickson. 
This letter says “With respect to the mortgage on prop-
erty owned by you on Lexington avenue, Montclair, and 

,Q on which I now hold a mortgage, I am informed by Mr.
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Baldwin that you are unable to meet the same when it 
becomes due, and that you have offered a deed of bargain 
and sale for the property to save the expense of fore-
closure.” The last clause may also be significant. If 
Mr. Marsh had accepted a deed for this property without 
any reservation at all, as suggested by what I have 
already said, that would have been a satisfaction, not 
only of this mortgage, but a satisfaction of the bond.
But Mr. Marsh says in this letter “ In accepting this deed,
I do not intend, however, to release you in any way from io 
your obligations to me under the bond and mortgage, 
but merely tp facilitate the collection of the money due.” 
Does this letter show an anxiety on the part of Mr. Marsh 
to receive a deed for that property? Or does it indicate 
that the proposition came from the defendant? Of course, 
this transaction with Mr. Marsh has nothing to do with 
the original representations, or misrepresentations, as the 
case may be, made to Mr. Martin, except as bearing 
upon the probability whether or not there was a scheme 
to defraud the plaintiff. And if you find Mr. Baldwin’s 20 

statement to be false in this respect, as to the transactions 
with Mr. Marsh, it will be for you to say what credit 
you will accord to this testimony in denial of Mr. Martin 
and Mr. Hendrickson.

I have already stated, and repeat that before the plain-
tiff in this case can recover, before he is entitled to your 
verdict, it must appear by the greater weight of the evi-
dence that the defendant made to the plaintiff a material 
representation, or representations, which were false, and 
which he knew to be false; or that he made them reck- 30 
lessly, without knowledge of their truth, and with the 
intention that the plaintiff would be deceived thereby, 
and that the plaintiff acted in reliance upon them to his 
injury. If that does appear by the greater weight of 
the evidence, then you come to the question of damages.

In such a case as this, a case of fraud, the measure of 
the plaintiff’s damage, if he is entitled to recover, would 
be the amount of his loss caused by the fraud, or, in 
other words, damages adequate to the injury which he 
has sustained. There cannot be any compromise verdict



162

in this case. The plaintiff is entitled to all of the dam-
ages which he has sustained, or he is not entitled to any 
of them. If he has been defrauded by the defendant in 
this case then, as I have already stated, he is entitled 
to receive at your hands the amount of the loss caused by 
the fraud; and if he has not been defrauded by the de-
fendant, then he is not entitled to anything. So, as I 
have already said, if a compromise verdict is ever allow-
able, which we are taught to believe it is not, this is not 

10 one of the cases. The plaintiff is entitled to recover what 
he has lost, or is not entitled to anything.

The plaintiff has stated the amount of money which he 
has expended, or for which he is responsible by reason 
of this transaction. In the first place it will be well to 
note that this property was foreclosed by the first mort-
gagee, and taken entirely away, and nothing realized on 
the second mortgage; and if we are to credit the testi-
mony of Mr. Hendrickson, the bondsman, he is worth 
no property, and nothing can be recovered on the bond. 

20 It is for you to say, of course, whether or not that is the 
situation. The amount of money for which Mr. Martin 
is still responsible to Mr. Marsh upon his guarantee to 
the bond is $2,400. He is responsible to him for interest 
upon that mortgage to the extent of $396, that is up to 
April 25th, and I suppose the interest is waived from 
that date down to this time; that is the date to which 
interest was figured. He says he made the following 
payments: To Fell & Devine for commissions $100; 
to Raymond, Mountain, VanBlarcom & Marsh for 

20 search $59.10; that he paid building and loan dues $150 
upon one occasion, $50 upon another occasion, $50 upon 
another, $100 upon another, and $50 upon another occa-
sion; that he paid to Mr. Marsh installments upon this 
mortgage; four installments; the first was $150, and 
$45 interest, making $195; the second $150 and $42.75 
interest, making $192.75; at another time $190, being 
$150 installments and $40 interest; and at another time 
$188.25, being $150 installment and $38.25 for interest; 
that he paid taxes $138.28; and that interest upon those 

.p expenditures, other than the mortgage, amounts to
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$195.53. So that he has paid, if you credit his testimony, 
or is responsible for $4,509.91.

I am requested by the defendant to charge.
1. “ If you find that the plaintiff Martin did not act 

upon any representations that the defendant Baldwin 
may have made, then, even though you believe the state-
ments were made, the plaintiff has no right to recover.”

I charge you that.
2. “ If you believe from the evidence that the repre- IO 

sentations that both Mr. Martin and Mr. Baldwin made
to each other as to the strong points of their side of ex-
change, were no more than the talk of dealers puffing 
and praising their propetry, and that each, or Mr. Martin, 
was aware of that fact, there should be a verdict for the 
defendants.” I charge you that.

3. “ If you believe that what Mr. Baldwin said to 
Mr. Martin about the property’s value, and as to Hend-
rickson’s qualifications as a businessman, was merely 
stated as his opinion and not with the intention of de- 
ceiving, there can be no recovery by the plaintiff.”

That, generally stated, is a correct proposition of law, 
unless, as I have already indicated to you in the main 
charge, the statements made by Mr. Baldwin as his opin-
ion were statements which he knew at the time to be false, 
even though they were expressed as his opinion.

4. “The defendant Baldwin was under no obligation 
to give any information to Martin concerning Hendrick-
son’s qualifications, and it is a question for the jury to 
decide whether Mr. Martin was justified in relying on 
Mr. Baldwin’s statements, and whether, if he had full 
opportunity to investigate the responsibility of the bonds-
man, and did no do so, he was not acting in so negligent 
a manner that he cannot recover here.”

That is a question for the jury. I charge you that.
The fifth and eighth requests I decline to charge ex-

cept as I have charged. The sixth and seventh are with-
drawn, apparently, as a pencil mark is drawn through 
them.

9. “From the evidence it appears that the $3,000 mort-
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gage was a valid and legal lien on the property, subject 
to a first mortgage of $5,000.”

I charge you that. You may retire.
(The jury retired.)

MR. DAVIS. I ask an exception to the refusal of the 
Court to charge the fifth request, as follows:

“ If the jury believe from the evidence that Albert F. 
Baldwin was not the person who had charge of the matter 
for Mr. Stone, as his agent, but that the statements alleged 
to have been made by him were made, if at all, when he 
was taking Mr. Martin to Montclair to show him the 
property under orders from his superior in the Fairchild 
Baldwin Co., he cannot be held liable in this action.”

The exception is noted by the defendant as ground 
of appeal.

MR. DAVIS. I also pray an exception to the refusal 
of the Court to charge the eighth request as follows:

“ If you find that the property was worth $8,000 or 
20 more, or was worth the amount of the two mortgages, 

then the matter of misrepresentation is not important, if 
the plaintiff got a mortgage worth $3,000.”

The exception is noted by the defendant as ground 
of appeal.

MR. DAVIS. I also pray an exception to that part 
of your Honor’s charge in which you stated language 
substantially as follows, that the rule of representation 
made as to credit of third parties does not apply in this 
case, or words to that effect.

30
TH E COURT. An exception will be noted to what I 

said on that point.
The exception is noted by the defendant as ground 

of appeal.

MR. DAVIS. I also pray an exception to the rule 
that your Honor laid down for the guidance of the jury 
as to the measure of damages.

T H E COURT. An exception may be noted to what I 
a q  said on that subject.
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The exception is noted by the defendant as ground 
of appeal.

Ex. PI. (Copy.)
A RTICLES OF AGREEM ENT, made the twenty- 

fourth day of July in the year of Our Lord One Thou-
sand Nine Hundred and Thirteen BETW EEN Edward 
W. Martin and Susan H. Martin, his wife, of the City of 
Newark in the County of Essex and State of New Jersey 
of the first part; AND P. Frank Stone of the City of 
Plainfield in the County of Union and State of New 10 
Jersey of the second part; W ITN ESSETH  that the said 
party of the first part, for and in consideration of the 
sum of ONE DOLLAR and other valuable consideration 
to be paid and satisfied as hereinafter mentioned, and also 
in consideration of the covenants and agreements herein-
after mentioned, made and entered into by the said party 
of the second part, doth agree to and with the said party 
of the second part, that they the said party of the first 
part, will well and sufficiently convey to the said party of 
the second part, his heirs and assigns, by Deed of War- 20 
ranty free from all encumbrance excepting restrictions 
now existing thereon, on or before the Fifteenth day of 
August next ensuing the date hereof; all those lots, 
tracts or parcels of land and premises, hereinafter particu-
larly described, situate, lying and being in the town of 
West Orange in the County of Essex and State of New 
Jersey.

FIR ST  T R A C T :—Being on the easterly side of Greg-
ory avenue one hundred twenty-five feet (125) from the 
northeast corner of Gregory avenue and Luddington road, 30 
having a frontage of fifty (50) feet and a depth of one 
hundred and fifty (150) feet more or less and known 
and designated as lot No. 5 on Map of the Oranges, as 
compiled by P. H. Mueller.

SECOND T R A C T :—Being on the easterly side of 
Gregory avenue, two hundred and seventy-five (275) feet 
from the northeasterly corner of Gregory avenue and 
Luddington road, having a frontage of one hundred 
(100) feet by one hundred and fifty (150) feet more or 4Q



less. Being known and designated as lot No. 11 and 
No. 13 on map of the Oranges, as compiled by P. H. 
Mueller.

SAID property to be free and clear of all encumbrance. 
The taxes on said property to be apportioned on the day 
of passing title.

It is agreed that the descriptions for the two tracts 
above set forth shall be according to deed to the party 
of the first part.

AND the said P. Frank Stone, for himself, his heirs, 
executors and administrators, doth covenant, promise 
and agree, to and with the said party of the first part, 
their heirs, executors, administrators and assigns, that 
he, the said party of the second part, will pay and satisfy 
or cause to be paid and satisfied, unto the said party of 
the first part in the said sum of ONE DOLLAR and 
other valuable consideration as and for the purchase 
money of the foregoing described lands and premises, in 
the following manner, that is to say :

Said party of the second part agrees to assign to the 
said party of the first part, a certain purchase money 
mortgage amounting to Three Thousand Dollars ($3,000) 
at six per cent, given by or to be given by James Hend-
rickson of the City of Newark, Essex County, New Jer-
sey, to P. Frank Stone, of the City of Plainfield, Union 
County, New Jersey, now on property known and desig-
nated as No. 18 Lexington avenue in the town of Mont-
clair, County of Essex and State of New Jersey. Said 
mortgage to mature July 1, 1915. This mortgage to 

^ contain the usual thirty day interest default clause and 
sixty day tax clause with installments of principal payable 
One Hundred and Fifty dollars ($150) every three 
months from the date thereof. Said property being de-
scribed as follows:

BEGINNING at a point in the easterly line of Lex-
ington avenue (formerly called Ridgewood avenue) dis-
tant five hundred and twenty feet southerly from the 
southeast comer of Park and Lexington avenue; thence 

-0 running along Lexington avenue south thirty-four de-
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grees nine minutes east eighty feet to the northwest cor-
ner of lot No. 28; thence easterly at right angles to said 
avenue two hundred and eight feet to the southwesterly 
comer of lot No. 22; thence along rear line of lot No. 22 
parallel with said avenue eighty feet northerly to corner 
of lot No. 30; thence westerly along lot No. 30 two hun-
dred and eight feet to the place of BEGINNING.

Being lot No. 29 on a map of property of E. O. Dore- 
mus surveyed by Harrison Van Duyne, February, 1869.

Being the same premises described as the second tract IO 
in the deed from Edward E. Clapp and Eliza B. Qapp, 
his wife, to James M. Wakeman recorded in book F  40 
of Deeds for Essex County on pages 377-379.

The above Three Thousand Dollar mortgage being 
second to a Building & Loan mortgage of Five Thousand 
Dollars now on said property, the payments upon said 
mortgage of principal and interest having been paid in 
accordance with the terms thereof. The said party of the 
second part also agrees to assign the bond accompanying 
the said mortgage. 20

AND IT IS FU RTH ER  AGREED, by the parties to 
these presents, that the said party of the second part, his 
heirs and assigns, may enter into and upon the said land 
and premises on the Fifteenth day of August next ensu-
ing the date hereof, and from thence take the rents, 
issues and profits to his and their use.

AND IT IS FU RTH ER  AGREED, by the parties 
hereto, that the said deed shall be delivered and received 
at office of Howe & Davis, 252 Main street, Orange, N. J., 30 
between the hours of ten in the forenoon and four o’clock 
in the afternoon on the said Fifteenth day of August 
next ensuing the date hereof.’

It is agreed that the title to the premises conveyed by 
said mortgage and the bond accompanying the same is 
held in fee simple by said James Hendrickson, and that 
same is free and clear from all encumbrances excepting 
said Five Thousand Dollar mortgage and said second 
mortgage of Three Thousand Dollars. Also that the 
maker of said Three Thousand Dollar, mortgage is the
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same person who is now the owner of said premises, or 
will be the owner at the time this agreement is performed.

And for the performance of all and singular the cove-
nants and agreements aforesaid, the said parties do bind 
themselves and their respective heirs, executors and ad-
ministrators ; and they hereby agree to pay, upon failure 
to perform the same, the sum of— which
they hereby fix and settle as liquidated damages therefor.

IN W ITN ESS W HEREOF, the said parties have 
hereunto interchangeably set their hands and seals the 
day and year first above mentioned.

Signed, Sealed and Delivered 
in the presence of

EDWARD W. MARTIN, (Seal) 
SU SA N  H. MARTIN, (Seal)
P. FRA N K STONE. (Seal)

Ex. P2. (Copy)
20

AGREEM ENT made this Twenty-second day of 
August, nineteen hundred and thirteen, between Edward 
W. Martin, of the City of Newark, Essex County, New 
Jersey, of the first part, AND Theodore McCurdy Marsh, 
of the City of East Orange, County of Essex, New Jersey, 
of the second part:

W ITN ESSETH , that whereas, the said Edward W. 
Martin is now or is about to become the owner of a certain 
bond and mortgage made and executed by James Hend- 

3° rickson and wife to P. Frank Stone, in the amount of 
Three Thousand Dollars, at 6% for two years, on 
property on the northerly side of Lexington avenue, in 
the town of Montclair, Essex County, New Jersey, which 
said bond and mortgage contain the usual tax and interest 
default clauses, for thirty and sixty days respectively; and 
provide for a payment of $150 on account of the principal 
every three months:

NOW TH EREFO RE, the said Edward W. Martin 
does hereby agree to sell the said bond and mortgage40
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made by the said James Hendrickson and wife to the said 
P. Frank Stone as aforesaid, to the said Theodore Mc-
Curdy Marsh, his executors, administrators and assigns, 
for the sum of twenty-six hundred dollars. And the said 
Edward W. Martin for himself, his heirs, executors and 
administrators does further agree to and with the said 
Theodore McCurdy Marsh, his executors administrators 
and assigns, that he will guaranty the payment of the 
principal and interest due on the said bond and mortgage, 
and that upon a default of any of the conditions of the 1G 
said bond and mortgage, he, the said Edward W. Martin, 
his heirs, executors or administrators, will pay the full 
amount of principal and interest then due to the said 
Theodore McCurdy Marsh, his executors, administrators 
and assigns.

AND the said Theodore McCurdy Marsh, does for 
himself, his executors, administrators and assigns, agree 
to and with the said Edward W. Martin, his executors, 
administrators and assigns, that he will pay the said Ed-
ward W. Martin, his executors, administrators and as- 20 
signs, the sum of Twenty-six hundred dollars, upon the 
delivery to him of an assignment of the said bond and 
mortgage of the said James Hendrickson and wife as 
aforesaid. And the said party of the second part does for 
himself, his executors, administrators and assigns agree 
that in the event of any default being made in the pay-
ment of the said bond and mortgage, according to the 
conditions thereof, and in the event that the said Edward 
W. Martin, his heirs, executors and administrators, shall 30 
be called upon to pay the principal or interest due on the 
said bond and mortgage, or any part thereof, in accord-
ance with the terms of the Guaranty hereinbefore set 
forth, that upon such payment the said party of the second 
part, his executors, administrators or assigns, will assign, 
transfer and set over unto the said Edward W. Martin, 
his executors, administrators and assigns, the said bond 
and mortgage of the said James Hendrickson and wife.

IN W ITN ESS W HEREOF, we .have unto set our 40
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hands and seals this Twenty-second day of August, Nine-
teen Hundred and Thirteen.

Signed, sealed and delivered 
in the presence of

EDWARD W. MARTIN. (Seal) 
THEO. McC. MARSH. (Seal)

EX. P3. (Copy)
io No. 262. Newark, N. J., Aug. 5, 1913.

CITY T R U ST  COMPANY, of Newark, N. J.
122 Roseville Avenue.

Pay to the Order of Fell & Devine One Hundred and 
00/100 Dollars.

$100 00/100. E d w a r d  W. M a r t in .
Endorsement Fell & Devine.

Ex. P4. (Copy)
20 T h o s . L. R a y m o n d  A n d r e w  V a n  B l a r c o m

W o r r a l l  F. M o u n t a i n  T h e o d o r e  Mc C. M a r s h

Go rd o n  J a m e s

R a y m o n d , M o u n t a i n , V a n  B l a r c o m  & M a r s h  
Counsellors at Law 

164 Market Street, Newark, N. J.
August 20, 1913.

Mr. Edward W. Martin,
Myrtle Avenue, Newark, N. J.

To Raymond, Mountain, Van Blarcom & Marsh, Dr.
~0 To services making search on premises on the 

northerly side of Lexington avenue, Mont-
clair .................................................................... $35.00

Drawing deeds, Joseph Keane to Martin Wertz; 
William Wertz to Edward W. Martin; Ed-
ward W. Martin to P. Frank Stone..............  10.00

To Disbursements—
Tax Search................................................... . .  3.00
U. S. District Court Search.............................. 3.20
Continuation against James Hendrickson..................80
N. J. Supreme Court Search..............................  7.20



171

Continuation against James Hendrickson........
Recording assignment of mortgage, Stone to

.80

Martin and Martin to Marsh 2.00

No. 359.
Ex. P5. (Copy)

Newark, N. J., Nov. 12, 1913. io

CITY TR U ST  COMPANY, of Newark, N. J.
122 Roseville Avenue.

Pay to the Order of Improved Building & Loan One 
Hundred Sixty-five & 00/100 Dollars.

Pay to the Order of Theodore McC. Marsh Two Hun-
dred and Forty-five & 00/100 Dollars.

Indorsement Theodore McC. Marsh.

Ex. P7. (Copy)
LIBER TY  T R U ST  COMPANY 
Central Avenue & Fourth Street.

Newark, N. J., Dec. 9, 1913.
Pay to the Order of Improved Building & Loan Asso- 3°  

ciation $50.00. Fifty & 00/100 Dollars.
No. 175. E d w a r d  W. M a r t i n .

Ex. P8. (Copy)
LIBER TY  TR U ST COMPANY 
Central Avenue & Fourth Street.

Newark, N. J., Jan. 13, 1914.
Pay to the Order of Improved Building & Loan Asso-

ciation $50.00. Fifty & 00/100 Dollars.
No. 216. E d w a r d  W. M a r t i n . 40

$165 00/100. E d w a r d  W. M a r t i n .

No. 411.
Ex. P6. (Copy)

Newark, N. J., Dec. 3, 1913.

CITY TR U ST  COMPANY, of Newark. N. J.
122 Roseville Avenue. 20

$245 00/100. E d w a r d  W. M a r t i n .
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Ex. P9. (Copy)
No. 524. Newark, N. J., February 10, 1914.

CITY TR U ST  COMPANY, of Newark, N. J.
122 Roseville AVenue.

Pay to the order of Improved Building & Loan Asso-
ciation Fifty & 00/100 Dollars.

$50.00. E d w a r d  W. M a r t in .

Ex. P10. (Copy)
io No. 537. Newark, N. J., Feby. 21, 1914.

CITY TR U ST COMPANY of Newark, N. J.
122 Roseville Avenue.

CITY T R U ST  COMPANY of Newark, N. J.
Pay to the Order of Theodore McC. Marsh One Hun-

dred Ninety-two & 75/100 Dollars.
$192 75/100. E d w a r d  W. M a r t in .

Indorsement Theodore McC. Marsh.
Ex. P ll . (Copy)

2U No. 543. Newark, N. J., April 14, 1914.

CITY T R U ST  COMPANY of Newark, N. J.
122 Roseville Avenue.

Pay to the Order of Improved Building & Loan Asso-
ciation One Hundred and Five & 00/100 Dollars.

$105.00. E d w a r d  W. M a r t in .

Ex. P12. (Copy)
No. 602. Newark, N. J., May 12, 1914.

CITY T R U ST  COMPANY of Newark, N. J.
122 Roseville Avenue.

Pay to the Order of Improved Building & Loan Asso-
ciation Two Hundred Fifty & 00/100 Dollars.

$250/00. E d w a r d  W. M a r t in .
Marginal Note—

A/c 175-177 Woodrich ..................  200.
A /c 18 Lexington Ave., Montclair 50.

$250.
Ex. P13. (Copy)

Newark, N. J., June 2, 1914.40 No. 632.
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CITY T R U ST COMPANY of Newark, N. J.
122 Roseville Avenue.

Pay to the order of Theodore McC. Marsh Two Hun-
dred Twenty-three & 00/100 Dollars.

$223.00. E d w a r d  W. M a r t i n .
Indorsement Theo. McC. Marsh.

Ex. P I4. (Copy)
Hahn & Newman.

No. 3024. Newark, N. J., July 30th, 1914.
Pay to the Order of Howard A. Sigler, collector, One IO 

Hundred and Thirty-eight and 28/100 Dollars.
To Merchants National Bank,

Newark, N. J.
$138.28. H a h n  & N e w m a n .

Indorsement Edward W. Martin.

Montclair, N. J.
June 13, 1914.

Office of
Collector of Taxes 

& Assessments 
of the

Town of Montclair

Office Hours : 
10 to 12 A. M. & 

4 to 6 P. M.

Mr. Thomas M. Marsh,
2°

Lexington Avenue. 
t o  TOWN OF MONTCLAIR, d r . 

Room 7, Crane Building

Checks should be made payable to 
H . A. S ig l e r , Collector.

4« A. 68

136—31 Tax, 1913 ..............................  $109.76
Int.............................................  3.82
Costs . .  . » ..............................  .47

$109.76
f l i n t . . .  ...................... 4.70
|  \C o sts ............ .............. 1.47
■g /Snow & Ice......... .. 2.16
5 \Side W alk.................. 19.64
é /Int.......................................... 55

$138.28

$114.05

30

40
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Ex. P15. (Copy)
H o w e l l  M. S t i l l m a n  Insurance
E d w a r d  W. M a r t in  Coal—Loans

Office of
STILLM A N  & MARTIN 

18 Bathgate Place, Newark, N. J.
R e a l  E s t a t e

Tel. 302 B.B. August 5, 1913.

This is to acknowledge receipt of $100—one hundred 
dollars—being commission in full for exchange of lots 
located on Gregory Avenue, West Orange, for a certain 
mortgage on property on Lexington avenue, Montclair.

It is agreed in the event the exchange of property 
should not be effected that this sum—$100—will be re-
turned on demand.

T h o s . J .  D e v in e ,
Fell & Devine.

20 T H IS IND EN TU RE

Made the Twenty-third day of December, in the year of 
Our Lord One Thousand Nine Hundred and Twelve 
BETW EEN James M. Wakeman and Jessie I. Wakeman, 
his wife, of the City of East Orange, in the County of 
Essex and State of New Jersey, parties of the First Part; 
AND Fairchild-Baldwin Co., a corporation of the State 
of New Jersey, having its principal office located in the 
City of Newark, in the County of Essex and State of New 

2o Jersey, party of the Second Part:
W ITN ESSETH , That the said party of the first part, 

for and in consideration of One Dollar and other valuable 
considerations, lawful money of the United States of 
America, to them in hand well and truly paid by the said 
party of the second part, at or before the sealing and 
delivery of these presents, the receipt whereof is hereby 
acknowledged, and the said party of the first part there-
with fully satisfied, contented and paid, have given, 
granted, bargained, sold, aliened, released, enfeoffed, con-
veyed and confirmed, and by these presents do give, grant,40
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bargain, sell, alien, release, enfeoff, convey and confirm, 
to the said party of the second part, and to its successors, 
and assigns forever, A LL that certain tract or parcel 
of land and premises, hereinafter particularly described, 
situate, lying, and being in the Town of Montclair, in the 
County of Essex and State of New Jersey.

BEGINNING at a point in the Easterly line of Lex-
ington Avenue (formerly called Ridgewood Avenue), dis-
tant five hundred and twenty feet Southerly from the 
southeast comer of Park and Lexington Avenues; thence 10 
running along Lexington Avenue South thirty-four de-
grees nine minutes East eighty feet to the northwest cor-
ner of lot No. 28; thence Easterly at right angles to said 
Avenue two hundred and eight feet to the southwesterly 
corner of lot No. 22; thence along rear line of Lot. 22 
parallel with said Avenue eighty feet Northerly to corner 
of lot No. 30; thence Westerly along lot No. 30 two 
hundred and eight feet to the place of BEGINNING.

Being lot No. 29 on a map of property of E. O. Dore- 
mus, surveyed by Harrison Van Duyne, February, 1869. 20 

Being the same premises described as the second tract in 
the deed from Edward E. Clapp and Eliza B. Clapp, his 
wife, to James M. Wakeman, recorded in Book F  40 of 
Deeds for Essex County on pages 377-379. The above 
described are conveyed expressly subject to a mortgage 
thereon of Four Thousand Dollars, which said mortgage 
the party of the second part hereby assumes and agrees 
to pay and satisfy, the same having been computed as a 
part of the consideration of this conveyance. The above 
described premises are also conveyed expressly subject to 30 
the rights of tenants.

TOGETHER with all and singular, the houses, build-
ings, trees, ways, waters, profits, privileges and advan-
tages, with the appurtenances to the same belonging or 
in anywise appertaining; ALSO, all the estate, right, 
title, interest, property, claim and demand whatsoever, of 
the said party of the first part, of, in and to the same, and 
of, in and to every part and parcel thereof, TO HAVE 
AND TO HOLD, all and singular the above described 
land and premises with the appurtenances, unto the said 40
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party of the second part, its successors and assigns, to 
the only proper use, benefit and behoof of the said party 
of the second part, its successors and assigns forever; 
and the said James M. Wakeman does for himself, his 
heirs, executors and administrators covenant and grant 
to and with the said party of the second part its heirs 
and assigns, that he, the said James M. Wakeman is the 
true, lawful and right owner of all and singular the above 
described land premises, and of every part and parcel 

10 thereof, with the appurtenances thereunto belonging; and 
that the sand land and premises, or any part thereof, at 
the time of the sealing and delivery of these presents, are 
not encumbered by any mortgage, judgment, or limita-
tion, or by any encumbrance whatsoever, by which the 
title of the said party of the second part, hereby made or 
intended to be made, for the above described land and 
premises, can or may be changed, charged, altered or de-
feated in any way whatsoever except as aforesaid.

AND ALSO, that the said party of the first part now 
20 have good right, full power and lawful authority, to 

grant, bargain, sell and convey the said land and premises 
in manner aforesaid. AND ALSO, that he, the said 
James M. Wakeman, will W ARRANT, secure, and for-
ever defend the said land and premises unto the said 
Fairchild-Baldwin Co., its successors and assigns, for-
ever, against the lawful claims and demands of all and 
every person or persons, freely and clearly freed and 
discharged of and from all manner of encumbrances what-
soever, except as aforesaid.

3° ■ „
IN W ITN ESS W HEREOF, the said party of the first

part have hereunto set their hands and seals the day and 
year first above written.

JA M ES M. W AKEMAN, (L. S.) 
JE S S IE  I. W AKEMAN. (L. S.)

Signed, Sealed and Delivered 
in the presence of 

Philemon Woodruff.
4o (Copy)



177

STATE OF NEW JE R SE Y ,

COUNTY OF E SSE X ,

BE IT REM EM BERED, That on this Thirtieth day 
of December, in the year of our Lord One Thousand 
Nine Hundred and Twelve, before me, the subscriber, a 
Master in Chancery of New Jersey, personally appeared 
James M. Wakeman and Jessie I. Wakeman, his wife, 
who, I am satisfied are the grantors mentioned in the IO 
within Deed of Conveyance named, and to whom I first 
made known the contents thereof, and thereupon they 
acknowledged that they signed, sealed and delivered the 
same as their voluntary act and deed, for the uses and 
purposes therein expressed:

And the said Jessie I. Wakeman being by me privately 
examined, separate and apart from her husband, acknowl-
edged that she signed, sealed and delivered the same as 
her voluntary act and deed, freely, without any fear, 
threats or compulsion of her said husband. 20

PHILEM ON WOODRUFF,
Master in Chancery of New Jersey.
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MORTGAGE.
F a i r c h i l d -B a l d w in  Co .

to  i

T h e  I m pr o v e d  B. & L . 
A s s o c ia t io n .

Book I 31—213.
All that certain tract or parcel 
of land and premises, herein-
after particularly described, 
situate, lying and being in the 
Town of Montclair, in the 
County of Essex and State of 
New Jersey:

10 BEGINNING at a point in the Easterly line of Lex-
ington Avenue (formerly called Ridgewood Avenue) dis-
tant five hundred and twenty feet Southerly from the 
southeast corner of Park and Lexington Avenues; thence 
running along Lexington Avenue South thirty-four de-
grees nine minutes East eighty feet to the northwest cor-
ner of lot No. 28; thence Easterly at right angles to said 
Avenue two hundred and eight feet to the southwesterly 
corner of lot No. 22; thence along rear line of lot No. 22 
parallel with said Avenues eighty feet Northerly to corner 

20 of lot No. 30; thence Westerly along lot No. 30 two hun-
dred and eighty feet to the place of BEGINNING. Be-
ing lot No. 29 on a map of property of E. O. Doremus, 
surveyed by Harrison Van Duyne, Febrary, 1869.

Being the same premises conveyed to Fairchild-Baldwin 
Company, a corporation by James M. Wakeman, and wife 
by a deed recorded in Book S 51 of Deeds for Essex 
County, on page 336.

The premises above described are mortgaged by Fair-
child-Baldwin Company, a corporation of the City of 

30 Newark, Essex County, New Jersey, to The Improved 
Building & Loan Association, a corporation of the State 
of New Jersey, to secure the payment of $5,000, by the 
payment of One Dollar a month on each of twenty-five 
shares of the capital stock of said Association owned by 
said Fairchild-Baldwin Co. and assigned as collateral 
security to this mortgage on the Second Tuesday of each 
month until said shares shall obtain the par value of Two 
Hundred Dollars each with interest on said sum of Five 
Thousand Dollars, from date, at 6% per annum, pay-
able monthly at the same time as the stock payments40
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aforesaid secured to be paid by a certain bond bearing 
even date with the mortgage.

The mortgage is dated the Tenth day of June, A. D. 
1913, and proved on the Twenty-third day of the same 
month and year at Newark, N. J., before Thomas J. But-
ler, Master in Chancery of New Jersey, by the oath of 
Clifton D. Baldwin, subscribing witness named in said 
instrument. And

Received in the Office of the Register of the County of 
Essex June 23rd, A. D. 1913, at 11.41 A. M. IO

THOM AS P. ALW ORTH, Register.

TH IS INDEN TURE

Made the Twenty-first day of July in the year of Our 
Lord One Thousand Nine Hundred and Thirteen, BE-
TWEEN Fairchild Baldwin Co., a corporation of the 
State of New Jersey, of the City of Newark, in the 
County of Essex and State of New Jersey, of the First 
Part; AND, P. FRA N K STONE, of the City of Plain- 
field, in the County of Union and State of New Jersey of 20 
the Second P art:

W ITN ESSETH , That the said party of the first part, 
for and in consideration of One Dollar and other valuable 
considerations, lawful money of the United States of 
America, to it in hand well and truly paid by the said 
party of the second part, at or before the sealing and 
delivery of these presents, the receipt whereof is hereby 
acknowledged, and the said party of the first part, there-
with fully satisfied, contented and paid, has given, 
granted, bargained, sold, aliened, released, enfeoffed, 3°  
conveyed and confirmed, and by these presents does give, 
grant, bargain, sell, alien, release, enfeoff, convey and 
confirm to the said party of the second part, and to his 
heirs and assigns forever, A LL that certain tract or parcel 
of land and premises, hereinafter particularly described, 
situate, lying and being in the Town of Montclair, in the 
County of Essex and State of New Jersey.

BEGINNING at a point in the easterly line of Lex-
ington Avenue (formerly called Ridgewood Avenue) dis-
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tant five hundred and twenty feet southerly from the 
southeast corner of Park & Lexington Avenues; thence 
running along Lexington avenue south thirty-four de-
grees nine minutes East eighty feet to the northwest cor-
ner of lot No. 28; thence easterly at right angles to said 
Avenue two hundred and eight feet to the southwesterly 
corner of lot No. 22; thence along rear line of lot No. 22 
parallel with said Avenue eighty feet northerly to corner 
of lot No. 30; thence westerly along lot No. 30 two hun- 

io dred and eight feet to the place of BEGINNING. Being 
lot No. 29 on a map of property of E. O. Doremus, sur-
veyed by Harrison Van Duyne, February, 1869.

Being the same premises conveyed to said Fairchild 
Baldwin Co. by James M. Wakeman and Jessie I. Wake- 
man, his wife, by deed dated December 23, 1912, and 
recorded in the Register’s Office of the County of Essex 
on the 31st day of December, 1912, in Book S 51 of 
Deeds for said County on pages 336-338.

The above described premises are conveyed expressly 
20 subject to a building and loan mortgage of $5,000, which 

said mortgage the party of the second part hereby assumes 
and agrees to pay and satisfy, the same having been com-
puted as a part of the consideration of this conveyance. 
The above described premises are also conveyed expressly 
subject to the rights of tenants.

TOGETHER with all and singular, the houses, build-
ings, trees, ways, waters, profits, privileges and advan-
tages, with the appurtenances to the same belonging or 

30 in anywise appertaining; ALSO, all the estate, right, 
title, interest, property, claim and demand whatsoever, of 
the said party of the first part, of, in and to the same, and 
of, in and to every part and parcel thereof, TO HAVE 
AND TO HOLD, all and singular the above described 
land and premises with the appurtenances, unto the said 
party of the second part, his heirs and assigns, to the 
only proper use, benefit and behoof of the said party of 
the second part, his heirs and assigns forever: And the 
said party of the first part does for itself and its succes- 
sors, covenant and grant to and with the said party of the
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second part, his heirs and assigns, that it, the said party 
of the first part is the true, lawful and right owner of all 
and singular the above described land and premises, and 
of every part and parcel thereof, with the appurtenances 
thereto belonging; and that the said land and premises, 
or any part thereof, at the time of the sealing and delivery 
of these presents, are not encumbered by any mortgage, 
judgment, or limitation, or by any encumbrance what-
soever, by which the title of the said party of the second 
part, hereby made or intended to be made, for the above io 
described land and premises, can or may be changed, 
charged, altered or defeated in any way whatsoever, ex-
cept as aforesaid.

AND ALSO, that the said party of the first part now 
has good right, full power and lawful authority, to grant, 
bargain, sell and convey the said land and premises in 
manner aforesaid, AND ALSO, that the said party of 
the first part will WARRANT, secure, and forever de-
fend the said land and premises unto the said party of the 
second part his heirs and assigns, forever, against the 
lawful claims and demands of all and every person or 
persons, freely and clearly freed and discharged of and 
from all manner of encumbrances whatsoever.

IN W ITN ESS W HEREOF, the said party of the first 
part has caused these presents to be signed by its Vice- 
President, and its common seal to be hereto affixed, the 
day and year first above written.

Signed, Sealed and Delivered
. , u r 30in the presence of

Attest: Clifton D. Baldwin, Sec’y.

FAIRCH ILD  BALDWIN CO.,
Albert B. Baldwin, Vice-Pres. 

Fairchild Baldwin Co.
Incorporated 1906.

• Newark, N. J.

40
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STA TE OF NEW JE R SE Y ,

COUNTY OF E SSE X .

BE IT  REM EM BERED, That on this twenty-eighth 
day of July, in the year of Our Lord One Thousand Nine 
Hundred and Fifteen, before me, the subscriber, Theron 
A. Phillips, a Commissioner of Deeds for New Jersey, 

10 personally appears Clifton D. Baldwin, who, being by 
me duly sworn, doth depose and make proof to my satis-
faction, that he well knows the corporate seal of the 
Fairchild Baldwin Co., the grantor named in the fore-
going deed; that the seal thereto affixed is the proper 
corporate seal of said company; that the same was so 
affixed thereto and the said deed signed and delivered by 
Albert B. Baldwin, who was at the date and execution 
thereof, the Vice-President of said company, in the pres-
ence of the said deponent, as the voluntary act and deed 
of the said company, and that the said deponent thereupon 
signed the same as subscribing witness.

CLIFTON D. BALDW IN, (L. S.)

Sworn and subscribed before me at 
Newark, N. J., the date aforesaid.

THERON A. PH ILLIPS,
A Commissioner of Deeds for New Jersey.

30 T H IS IN D EN TU RE
Made the twenty-fifth day of July, in the year of Our 
Lord One Thousand Nine Hundred and Thirteen, BE-
TW EEN P. Frank Stone and Emma R. Stone, his wife, 
of the City of Plainfield, in the County of Union and State 
of New Jersey of the First P art; AND James Hendrick-
son, of the City of Newark, in the County of Essex and 
State of New Jersey, of the Second Part:

W ITN ESSETH , That the said party of the first part, 
for and in consideration of One Dollar and other valuable

40
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considerations, money of the United States of America* 
to them in hand well and truly paid by the said party of 
the second part, at or before the sealing- and delivery of 
these presents, the receipt whereof is hereby acknowl-
edged, and the said party of the first part herewith fully 
satisfied, contented and paid, have given, granted, bar-
gained, sold, aliened, released, enfeoffed, conveyed and 
confirmed by these presents do give, grant, sell, alien, 
release, enfeoff, convey and confirm, to the said party of 
the second part, and to his heirs and assigns forever, 10 
ALL that certain tract or parcel of land and prem-
ises, hereinafter particularly described, situate, lying, and 
being in the Town of Montclair, in the County of Essex 
and State of New Jersey.

BEGINNING at a point in the easterly line of Lex-
ington Avenue (formerly called Ridgewood Avenue) dis-
tant five hundred and twenty feet southerly from the 
southeast corner of Park and Lexington Avenues; thence 
running along Lexington Avenue south thirty-four de- " “ 
grees nine minutes East eighty feet to the northwest cor-
ner of lot No. 28; thence easterly at right angles to 
said Avenue two hundred and eight feet to the south-
westerly comer of lot No. 22; thence along rear line of 
lot No. 22 parallel with said Avenue eighty feet north-
erly to comer of lot No. 30; thence Westerly along lot 
No. 30 two hundred and eight feet to the place of BE-
GINNING. Being lot No. 29 on a map of property of 
E. O. Doremus, surveyed by Harrison Van Duyne, Feb-
ruary, I869.

Being the same premises conveyed to said P. Frank 
Stone by Fairchild Baldwin Co., a corporation, by deed 
dated July 21, 1913. The above described premises are 
conveyed expressly subject to a Building and Loan Mort-
gage of $5,000, which said mortgage the party of the 
second part hereby assumes and agrees to pay and satisfy, 
the same having been computed as a part of the consider-
ation of this conveyance. The above described premises 
are also conveyed expressly subject to the rights of ten-
ants. 40
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TOGETH ER with all and singular, the houses, build-
ings, trees, ways, waters, profits, privileges and advan-
tages, with the appurtenances to the same belonging or 
in anywise appertaining; ALSO, all the estate, right, 
title, interest, property, claim and demand whatsoever, of 
the said party of the first part, of, in and to the same, and 
of, in and to every part and parcel thereof, TO,HAVE 
AND TO HOLD, all and singular the above described 
land and premises with the appurtenances, unto the said

IO party of the second part, his heirs and assigns, to the 
only proper use, benefit and behoof of the said party of 
the second part, his heirs and assigns forever; and the 
said P. Frank Stone and Emma R. Stone, do for them-
selves, their heirs, executors and administrators covenant 
and grant to and with the said party of the second part 
his heirs and assigns, that they, the said P. Frank Stone 
and Emma R. Stone, are the true, lawful and right owners 
of all and singular the above described land and premises, 
and of every part and parcel thereof, with the appurte-

2G nances hereunto belonging; and that the said land and 
premises, or any part thereof, at the time of the sealing 
and delivery of these presents, are not encumbered by 
any mortgage, judgment, or limitation, or by any encum-
brance whatsoever, by which the title of the said party 
of the second part, hereby made or intended to be made, 
for the above described land and premises, can or may be 
changed, charged, altered or defeated in any way what-
soever, except as aforesaid.

30 AND ALSO, that the said party of the first part now 
has good right, full power and lawful authority, to grant, 
sell and convey the said land and premises in manner 
aforesaid; AND ALSO, that P. Frank Stone will WAR-
RANT, secure and forever defend the said land and 
premises unto the said James Hendrickson, heirs and 
assigns, forever, against the lawful claims and demands 
of all and every person or persons, freely and clearly 
freed and discharged of and from all manner of encum- 
brances whatsoever, except as aforesaid.
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IN W ITN ESS W HEREOF, the said party of the first 
part have hereunto set their hands and seals the day and 
year first above written.

P. FRA N K STONE, (Seal) 
EMMA R. STONE. (Seal)

Signed, Sealed and Delivered 
in the presence of 

C. W. V. Moy.
10
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STA TE OF NEW JE R SE Y ,

COUNTY OF E SSE X .

BE IT REM EM BERED, That on this twenty-fifty 
day of July, in the year of our Lord One Thousand Nine 
Hundred and Thirteen, before me, a Master in Chapcery, 
personally appeared P. Frank Stone and Emma R. Stone, 
his wife, who, I am satisfied are the grantors mentioned 
in the within Indenture, and to whom I first made known 
the contents thereof, and thereupon they acknowledged 
that they signed, sealed and delivered the same as their 
voluntary act and deed, for the uses and purposes therein 
expressed.

And the said Emma R. Stone, being by me privately 
examined, separate and apart from her husband, acknowl-
edged that she signed, sealed and delivered the same as 
her voluntary act and deed, freely, without any fear,
threats or compulsion of her said husband.

20 r

G. W. V. MOY,
M. C. C. of New Jersey.

T H IS IN D EN TU RE

Made the twenty-fifth day of July, in the year of our 
Lord One Thousand Nine Hundred and Thirteen, 
BETW EEN James Hendrickson of the City of Newark, 
in the County of Essex and State of New Jersey, party 

30 of the First Part; AND P. FR A N K  STO N E of the 
City of Plainfield, in the County of Union and State of 
New Jersey, party of the Second Part.

W ITN ESSETH , That the said party of the first part, 
for and in consideration of the sum of Three Thousand 
Dollars, lawful money of the United States of America, 
to him in hand well and truly paid by the said party of 
the second part, at or before the sealing and delivery of 
these presents, the receipt whereof is hereby acknowl-
edged, and the said party of the first part, therewith fully 

.0 satisfied, contented and paid, has given, granted, bar-
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gained, sold, aliened, enfeoffed, conveyed and confirmed, 
and by these presents does give, grant, bargain, sell, alien, 
enfeoff, convey and confirm to the said party of the sec-
ond part, and to his heirs and assigns forever A LL that 
tract or parcel of land and premises, hereinafter par-
ticularly described, situate, lying and being in the Town 
of Montclair, in the County of Essex and State of New 
Jersey.

BEGINNING at a point in the Easterly line of Lex- 10 
ington Avenue (formerly called Ridgewood Avenue) dis-
tant five hundred and twenty feet Southerly from the 
southeast corner of Park and Lexington Avenues; thence 
running along Lexington Avenue South thirty-four de-
grees nine minutes East eighty feet to the northwest cor-
ner of lot No. 28; thence Easterly at right angles to 
said Avenue two hundred and eight feet to the south-i 
westerly corner of lot No. 22; thence along rear line of 
lot No. 22 parallel with said Avenue eighty feet North-
erly to corner of lot No. 30; thence Westerly along lot 20 
No. 30 two hundred and eight feet to the place of BE-
GINNING. Being lot No. 29 on a map of property of 
E. O. Doremus, surveyed by Harrison Van Duyne, Feb-
ruary, 1869.

Being the same premises conveyed to James Hendrick-
son by P. Frank Stone and Emma R. Stone by deed dated 
July 25th, 1913, and recorded herewith, this mortgage 
being given to secure a part of the consideration of said 
conveyance.

30
TOGETHER with all and singular the profits, privi-

leges and advantages, with the appurtenances to the same 
belonging, or in anywise appertaining. ALSO, all the 
estate, right, title, interest, property, claim and demand 
whatsoever of the said party of the first part of, in and 
to the same, and of, in and to every part and parcel 
thereof; TO HAVE AND TO HOLD all and singular 
the above described tract or lot of land and premises, 
with the appurtenances, unto the said party of the second 
part, his heirs and assigns, to the only proper use, bene-
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fit and behoof of the said party of the second part, his 
heirs and assigns forever.

PROVIDED ALW AYS, and it is agreed by and be-
tween the parties to these presents, that if the said James 
Hendrickson, his heirs, executors, or administrators, do 
and shall well and truly pay or cause to be paid, to the 
said party of the second part, or to his certain attorney 
or attorneys, heirs, executors, administrators or assigns, 
the sum of Three Thousand Dollars in one year from 
the date hereof, with lawful interest for the same, at the 
rate of six per centum per annum, payable semi-annually, 
according to the condition of a certain bond bearing even 
date herewith, in the penal sum of Six Thousand Dollars, 
without any deduction or defalcation for taxes, assess-
ments, or any imposition whatsoever; then and from 
thenceforth, these presents and said obligation, and 
everything herein and therein contained, shall cease and 
be void; anything herein and therein contained, to the 
contrary in anywise notwithstanding.

AND the said party of the first part, his heirs, execu-
tors and administrators, does covenant and grant to and 
with the said party of the second part, his heirs and as-
signs, that the said party of the first part, his heirs and 
assigns, shall not nor will claim or demand or be entitled to 
receive any credit or credits on the interest payable hereon 
or on the moneys to secure payment of which this mort-
gage is made, for so much of the taxes assessed against 
said lands as is equal to the tax rate applied to the amount

30 due on this mortgage or any part thereof; and that the 
said party of the second part, his heirs and assigns, shall 
and may,-from time to time, and at all times after default 
shall be made in the performance of the proviso or condi-
tion herein contained, peaceably and quietly enter into, 
have, hold, use, occupy, possess and enjoy all and singu-
lar the above granted and bargained premises, with the 
appurtenances, without the let, suit, trouble, hindrance or 
denial of the said party of the first part, his heirs or 
assigns, or of any other person or persons whatsoever.

40 AND it is also agreed by and between the parties to



189

these presents, that the said party of the first part shall 
and will keep the buildings erected and to be erected upon 
the lands above conveyed, insured against loss or damage 
by fire, in some safe and responsible Insurance Company 
or Companies, to an amount not less than Three Thousand 
Dollars, and assign the policy and certificate thereof to 
the said party of the second part as collateral security for 
the payment of the principal and interest aforesaid; and 
in default thereof it shall be lawful for the said party of 
the second part, to effect such insurance, and the premium io 
and premiums paid for effecting the same shall be a lien 
on the said mortgaged premises, added to the amount of 
the said bond or obligation, and secured by these presents, 
and payable on demand with legal interest.

IN W ITN ESS W HEREOF, the said party of the first 
part has hereunto set his hand and seal the day and year 
first above written.

JA M ES HENDRICKSON. (L . S.)
20Signed, Sealed and Delivered 

in the presence of 
Thomas A. Davis.
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STA TE OF NEW JE R SE Y .

COUNTY OF E SSE X .

BE IT REM EM BERED, That on this twenty-fifth 
day of July, in the year of our Lord One Thousand Nine 
Hundred and Thirteen, before me, a Master in Chancery 
of New Jersey, personally appeared James Hendrickson, 

lo who, I am satisfied, is the grantor mentioned in the within 
Indenture, and to whom I first made known the contents 
thereof, and thereupon he acknowledged that he signed, 
sealed and delivered the same as his voluntary act and 
deed, for the uses and purposes therein expressed.

THOMAS A. DAVIS, 
Master in Chancery of New Jersey.

(EN D O RSEM EN T)
20 On this 19th day of August, A. D. 1913, the original 

mortgage here recorded was produced in the office of 
Howe & Davis, receipted, cancelled and maid void.

THOM AS P. ALW ATH, Register.

TH IS IND EN TU RE

Made the twenty-fifth day of July in the year of our 
Lord One Thousand Nine Hundred and Thirteen, BE-
TW EEN James Hendrickson and Margaret Hendrick-
son, his wife, of the City of Newark, in the County of 
Essex and State of New Jersey, of the first part; AND 
P. Frank Stone, of the City of Plainfield, in the County 
of Union and State of New Jersey, party of the second 
part.

W HEREAS, the said James Hendrickson is justly 
indebted to the said party of the second part, in the sum 
of Three Thousand Dollars, lawful money of the United 
States of America, secured to be paid by a certain bond 
or obligation, bearing even date with these presents, in 

40 the penal sum of Six Thousand Dollars, lawful money
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as aforesaid conditioned for the payment of the said first- 
mentioned sum of Three Thousand Dollars, payable as 
follow s: $150 on July 25, 1913, and $150 every 3 months 
thereafter and the balance remaining due on the principal, 
lawful money as aforesaid, to the said party of the second 
part, his executors, administrators or assigns on the 
twenty-fifth day of July, which will be in the year One 
Thousand Nine Hundred and Fifteen and interest there-
on, to be computed from the twenty-fifth day of July,
1913, at and after the rate of six per cent, per annum, io 
and to be paid semi-annually.

AND IT IS TH EREBY E X P R E SSL Y  AGREED 
that should any default be made in the payment of the 
said interest or installments of principal or of any part 
thereof, on any day whereon the same is made payable, 
as above expressed, or should any tax, assessment, water 
rent or other municipal or governmental rate, charge, im-
position or lien be hereafter imposed or acquired upon 
the premises described in this mortgage, and become due 2q  
and payable, and should the said interest or installment 
of principal remain unpaid and in arrear for the space 
of thirty days, or said tax, assessment, water rent or other 
municipal or governmental rate, charge, imposition or lien, 
or any or either of them remain unpaid and in arrear for 
the space of sixty days, then and from thenceforth, that 
is to say, after the lapse or expiration of either of the 
said periods as the case may be, the aforesaid principal 
sum of Three Thousand Dollars, with all arrearage of 
interest thereon, shall, at the option of the said party 
of the second part, or his legal representatives, become 
and be due and payable immediately thereafter, although 
the period above limited for the payment thereof may 
not then have expired, anything therein before contained 
to the contrary thereof in anywise notwithstanding: as 
by the said bond or obligation, and the condition thereof, 
reference being thereunto had, may more fully appear.

NOW T H IS IN D EN TU RE W ITN ESSETH , That 
, the said party of the first part, for the better securing the 
payment of the said sum of money mentioned in the con- 40
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dition of the said bond or obligation, with interest thereon, 
according to the true intent and meaning thereof, and 
also for and in consideration of the sum of one dollar, 
to them in hand paid by the said party of the second part, 
at or before the ensealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, have granted, 
bargained, sold, aliened, released, conveyed and confirmed, 
and by these presents do grant, bargain, sell, alien, re-
lease, convey and confirm, unto the said party of the 

10 second part, and to his heirs and assigns forever,

A LL that certain tract or parcel of land and premises, 
hereinafter particularly described, situate, lying and being 
in the Town of Montclair, in the County of Essex and 
State of New Jersey:

BEGINNING at a point in the easterly line of Lex-
ington Avenue (formerly called Ridgewood Avenue) dis-
tant five hundred and twenty feet southerly from the 
southeast corner of Park and Lexington Avenues; thence 

20 running along Lexington Avenue south thirty-four de-
grees nine minutes east eighty feet to the northwest cor-
ner of lot No. 28; thence easterly at right angles to said 
avenue two hundred and eight feet to the southwesterly 
corner of lot No. 22; thence along rear line of lot No. 22 
parallel with said Avenue eighty feet northerly to corner 
of lot No. 30; thence westerly along lot No. 30 two hun-
dred and eight feet to the place of BEGINNING. Being 
lot No. 29 on a map of property of E. O. Doremus, sur-
veyed by Harrison Van Duyne, February, 1869.

20 Being the same premises conveyed to the said James 
Hendrickson by the said P. Frank Stone by deed bearing 
even date, and recorded in the Essex County Register’s 
Office. This mortgage being given to secure a part of 
the consideration in said deed expressed.

Note: Assignment recorded August 22, 1913,
Book 112-536.

Note: Assignment recorded August 22, 1913,
Book 112-537.

TO GETH ER with all and singular the tenements, 
40 hereditaments and appurtenances thereunto belonging, or
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in anywise appertaining, and reversion and reversions, 
remainder and remainders, rents, issues and profits there-
of. AND ALSO, all the estate, right, title, interest, 
property, possession, claim and demand whatsoever, as 
well in law as in equity, of the said party of the first part, 
of. in and to the same, and every part and parcel thereof, 
with the appurtenances: TO HAVE AND TO HOLD 
the above granted and described premises, with the appur-
tenances, unto the said party of the second part, his heirs 
and assigns, to his and their own proper use, benefit and io 
behoof forever.

PROVIDED ALW AYS, and these presents are upon 
this express condition, that if the said party of the first 
part, his heirs, executors or administrators, shall well 
and truly pay unto the said party of the second part, his 
executors, administrators or assigns, the said sum of 
money mentioned in the condition of said bond or obliga-
tion, and the interest thereon, at the time and times, and 
in the manner mentioned in the said condition, according 
to the true intent and meaning thereof, that then these 
presents, and the estate hereby granted, shall cease, de-
termine and be void.

AND the said James Hendrickson for himself, his heirs, 
executors and administrators, does covenant and agree 
to pay unto the said party of the second part, his heirs, 
executors, administrators or assigns, the said sum of 
money and interest, as mentioned above and expressed 
in the conditions of the said bond.

30
AND IT IS ALSO AGREED, by and between the 

parties to these presents, that the said party of the first 
part, shall and will keep the buildings erected, and to be 
erected, upon the lands above conveyed, insured against 
loss or damage by fire, by insurers, and in an amount 
approved by the said party of the second part, his execu-
tors, administrators or assigns, and assign the policy and 
certificates thereof to the said party of the second part; 
and in default thereof, it shall be lawful for the said party 
of the second part to effect such insurance, and the .Q
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premium and premiums paid for effecting the same shall 
be a lien on the said mortgaged premises, added to the 
amount of the said bond or obligation, and secured by 
these presents, payable on demand, with interest at the 
rate of six per cent, per annum, from the time of payment 
of such premium or premiums.

AND T H E SAID party of the first part for himself, 
his heirs, executors, and administrators, does covenant 

10 and grant to and with the said party of the second part, 
his heirs and assigns, that the said party of the first part, 
his heirs and assigns, shall not nor will claim or demand 
or be entitled to receive any credit or credits on the inter-
est payable hereon or on the monies to ‘secure payment 
of which this mortgage is made for so much of the taxes 
assessed against said lands as is equal to tax rate applied 
to the amount due on this mortgage or any part thereof.

IN W ITN ESS W HEREOF, the said party of the first 
part have hereunto set their hands and seals the day and 

20 year first above written.

JA M ES HENDRICKSON, (L. S.) 
MARGARET HENDRICKSON. (L. S.)

Signed, Sealed and Delivered 
in the Presence of 
Thomas A. Davis.
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STATE OF NEW JE R SE Y ,

COUNTY OF E SSE X .

BE IT REM EM BERED, That on this Eighth day of 
August in the year of our Lord One Thousand Nine Hun-
dred and Thirteen before me, a Master in Chancery of 
New Jersey, personally appeared James Hendrickson and 
Margaret Hendrickson, his wife, who, I am satisfied, are 
the grantors mentioned in the within Indenture and to 10 
whom I first made known the contents thereof, and there-
upon they acknowledged that, they signed, sealed and 
delivered the same as their voluntary act and deed, for 
the uses and purposes therein expressed; and the said 
Margaret Hendrickson being by me privately examined, 
separate and apart from her husband, further acknowl-
edged that she signed, sealed and delivered the same as 
her voluntary act and deed, freely, without any fear, 
threats or compulsion of her said husband.

THOM AS A. DAVIS, 20 

Master in Chancery of New Jersey.

KNOW A LL MEN BY T H E SE  P R ESEN TS

THAT I, P. Frank Stone, of the City of Plainfield, 
County of Union, and State of New Jersey, party of the 
first part, in consideration of the sum of One Dollar and 
other valuable considerations, lawful money of the United 
States of America, to me in hand paid by Edward W. 
Martin of the City of Newark, County of Essex and State 30 
of New Jersey, party of the second part, at or before the 
ensealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, have granted, bargained, 
sold, assigned, transferred, and set over, and by these 
presents do grant, bargain, sell, assign, transfer, and set 
over unto the said party of the second part, a certain 
INDENTURE OF MORTGAGE, bearing date the 
twenty-fifth day of July, One Thousand Nine Hundred 
and Thirteen, made by James Hendrickson to me on lands 
in the Town of Montclair, Essex County, New Jersey,
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to secure the payment of $3,000 and interest, which mort-
gage is recorded in the Register’s office of the County of 
Essex in Book M 31 of Mortgages, page 456.

TOGETHER with the bond or obligation therein de-
scribed, and the money due and to grow due thereon, 
with the interest. TO HAVE AND TO HOLD the 
same, unto the said party of the second part, his execu-
tors, administrators or assigns, for their own use and 
benefit, subject only to the proviso in the said Indenture 
of Mortgage mentioned: AND I do hereby make, con-
stitute, and appoint the said party of the second part, 
my true and lawful attorney irrevocable, in my name or 
otherwise, but at his proper costs and charges, to have, 
use and take all lawful ways and means for the recovery 
of all the said money and interest; and in case of pay-
ment to discharge the same as fully as I might or could 
do if these presents were not made. AND I do hereby 
covenant, promise and agree, to and with the said party 
of the second part, that there is now due and owing upon 
the said Bond and Mortgage, the sum of $3,000 and in-
terest.

IN W ITN ESS W HEREOF, I have hereunto set my 
hand and seal the ninth day of August, in the year or our 
Lord One Thousand Nine Hundred and Thirteen.

P. FRA N K STONE. (Seal)

Signed, Sealed and Delivered 
in Presence of 

go H. R. Limbarger.
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STATE OF NEW JE R S E Y ,)
V ss

COUNTY OF E SSE X . )

BE IT REM EM BERED, That on this ninth day of 
August in the year of our Lord One Thousand Nine 
Hundred and Thirteen, before me, the subscriber, a Com-
missioner of Deeds in and for the State of New Jersey, 
personally appeared P. Frank Stone, who, I am satisfied, 
is the Assignor in the within Deed of Assignment named; 
and I having first made known to him the contents there-
of, he did acknowledge that he signed, sealed and de-
livered the same as his voluntary act and deed, for the 
uses and purposes therein expressed.

H. R. LIM BARGER,
(L. S.) Commissioner of Deeds for

New Jersey.

KNOW A LL MEN BY T H E SE  P R ESEN TS

THAT I, Edward W. Martin, of the City of Newark, 
County of Essex and State of New Jersey, party of the 
first part, in consideration of the sum of One Dollar and 
other good and valuable considerations, lawful money 
of the United States of America, to me in hand paid by 
Theodore McCurdy Marsh of the City of East Orange 
County of Essex and State of New Jersey, party of the 
second part, at or before the ensealing and delivery of 
these presents, the receipt whereof is hereby acknowl- 30 
edged, have granted, bargained, sold, assigned, trans-
ferred, and set over, and by these presents do grant, bar-
gain, sell, assign, transfer, and set over unto the said 
party of the second part, one certain IN D EN TU RE OF 
MORTGAGE, bearing date the twenty-fifth day of July,
One Thousand Nine Hundred and Thirteen, made by 
James Hendrickson and wife on lands in the Town of 
Montclair, County of Essex and State of New Jersey, to 
secure the payment of Three Thousand Dollars, which 
mortgage is recorded in the Register’s office of the County
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of Essex in Book M 31 of Mortgages, page 456, which 
mortgage was assigned by P. Frank Stone to Edward 
W. Martin by assignment, dated August 9, 1913.

TOGETHER with the bond or obligation therein de-
scribed, and the money due and to grow due thereon, with 
the interest. TO HAVE AND TO HOLD the same, 
unto the said party of the second part, his heirs or assigns, 
forever, subject only to the proviso in the said Indenture 
of Mortgage mentioned: AND I do hereby make, con-
stitute, and appoint the said party of the second part, 
my true and lawful attorney irrevocable, in the name or 
otherwise, but at his proper costs and charges, to, have, 
use and take all lawful ways and means for the recovery 
of all the said money and interest; and in case of pay-
ment to discharge the same as fully as I might or could 
do if these presents were not made. AND I do herebj 
covenant, promise and agree, to and with the said party 
of the second part, that there is now due and owing upon 
the said Bond and Mortgage the sum of Three Thousand 

20 Dollars ($3,OCX)) together with interest from the 25th 
day of July, 1913.

IN W ITN ESS W HEREOF, I have hereunto set my 
hand and seal the twenty-second day of August, in the 
year of our Lord One Thousand Nine Hundred and 
Thirteen.

EDWARD W. MARTIN. (Seal)

Signed, Sealed and Delivered 
in Presence of

30 Spaulding Frazer.
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STATE OF NEW JE R S E Y ,)
J. ss

COUNTY OF E SSE X . )

RE IT REM EM BERED, That on this twenty-second 
day of August in the year of our Lord One Thousand 
Nine Hundred and Thirteen, before me, the subscriber, a 
Master in Chancery of New Jersey, personally appeared 
Edward W. Martin, who, I am satisfied, is the Assignor IO 
in the within Deed of Assignment named; and I having 
made known to —* the contents thereof, — did — ac-
knowledged that — signed, sealed and delivered the same 
as — voluntary act and deed; for the uses and purposes 
therein expressed.

SPAULDING FRAZER,
Master in Chancery of New Jersey.

T H IS IND EN TU RE

Made the twenty-fourth day of September, in the year 20 
of our Lord One Thousand Nine Hundred and Thirteen, 
BETW EEN James Hendrickson and Margaret Hend-
rickson, his wife, of the City of Newark, in the County 
of Essex and State of New Jersey, parties of the First 
Part; AND Theodore McC. Marsh, of the City of East 
Orange, in the County of Essex and State of New Jersey, 
party of the Second P art:

W ITN ESSETH , That the said party of the first part, 
in the consideration of the sum of One Dollar and other 30 
valuable considerations, lawful money of the United 
States of America, to them in hand paid, by the said 
party of the second part, at or before the ensealing and 
delivery of these presents, the receipt whereof is hereby 
acknowledged, have granted, bargained, sold, aliened, 
remissed, released, conveyed and confirmed, and by these 
presents do grant, bargain, sell, alien, remise, release, 
convey and confirm, unto the said party of the second 
part, and to his heirs and assigns forever, A LL that cer-
tain tract or parcel of land and premises, hereinafter par-
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ticularly described, situate, lying and being in the Town 
of Montclair, in the County of Essex and State of New 
Jersey.

BEGINNING at a point in the Easterly line of Lex-
ington Avenue (formerly called Ridgewood Avenue) dis-
tant five hundred and twenty feet Southerly from the 
southeast corner of Park and Lexington Avenues; thence 
running along Lexington Avenue South thirty-four de-
grees nine minutes East eighty feet to the northwest cor-
ner of lot No. 28; thence easterly at right angles to said 
Avenue two hundred and eight feet to the southwesterly 
corner of lot No. 22; thence along rear line of lot No. 22 
parallel with said Avenue eighty feet northerly to cor-
ner of lot No. 30; thence Westerly along lot No. 30 two 
hundred and eight feet to the place of BEGINNING.

Being lot No. 29 on a map of property of E. O. Dore- 
mus, surveyed by Harrison Van Duyne, February, 1869. 
Being the same premises described as the second tract 
in the deed from Edward E. Clapp and Eliza E. Clapp, 

20 his wife, to James M. Wakeman, recorded in Book F  40 
of Deeds for Essex County on pages 377-379.

The above described premises are conveyed subject to 
encumbrances now a lien thereon.

TOGETH ER with all and singular, the tenements, 
hereditaments and appurtenances thereunto belonging, or 
in anywise appertaining, and the reversion and reversions, 
remainder and remainders, rents, issues and profits there-
of, AND ALSO, all the estate, right, title, interest, 

30 property, possession, claim and demand whatsoever, as 
well in law as in equity, of the said party of the first part, 
of, in, or to the above described premises and every part 
and parcel thereof, with the appurtenances.

TO HAVE AND TO HOLD, all and singular the
above mentioned and described premises, together with
the appurtenances, unto the said party of the second part,
their heirs, and assigns forever, to the only property use,
benefit and behoof of the said party of the second part,
his heirs and assigns forever.

40
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IN W ITN ESS W HEREOF, the said party of the first 
part have hereunto set their hands and seals the day and 
year first above written:

JA M ES HENDRICKSON, (L. S.) 
MARGARET HENDRICKSON. (L. S.)

Signed, Sealed and Delivered 
in the presence of 

T. A. Phillips.
10
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STA TE OF NEW JE R SE Y

COUNTY OF E SSE X . )

BE IT  REM EM BERED, That on this twenty-fourth 
day of September, in the year of our Lord One Thousand 
Nine Hundred and Thirteen, before me, a subscriber, a 
Commissioner of Deeds for the State of New Jersey, 

IO personally appeared James Hendrickson, who, I am satis-
fied is the grantor mentioned in the within Indenture, and 
to whom I first made known the contents thereof and 
thereupon, he acknowledged that he signed, sealed and 
delivered the same as his voluntary act and deed, for the 
uses and purposes therein expressed. And the said Mar-
garet Hendrickson, being by me privately examined, sep-
arate and apart from her husband, acknowledged that she 
signed, sealed and delivered the same as her voluntary 
act and deed, freely, without any fear, threats or compul- 

20 sion of her said husband.

Made the Fifteenth day of August, in the year of Our 
I ord One Thousand Nine Hundred and Thirteen, BE-
TW EEN Edward W. Martin and Susan H. Martin, his 
wife, of the City of Newark, in the County of Essex and 
State of New Jersey, parties of the First Part; AND 

30 p  p rank Stone, of the City of Plainfield, in the County 
of Somerset and State of New Jersey, of the Second Part:

W ITN ESSETH , That the said party of the first part, 
for and in consideration of One Dollar and other good 
and valuable consideration, lawful money of the United 
States of America, to them in hand well and truly paid 
by the said party of the second part, at or before the 
sealing and delivery of these presents, the receipt whereof 
is hereby acknowledged, and the said party of the first 
part therewith fully satisfied, contented and paid, have

THERON A. PH ILLIPS, 
Commissioner of Deeds for New Jersey.

T H IS IND EN TU RE
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given, granted, bargained, sold, aliened, released, en-
feoffed, conveyed and confirmed, and by these presents 
do give, grant, bargain, sell, alien, release, enfeoff, con-
vey and confirm, to the said party of the second part, and 
to his heirs and assigns forever, A LL those certain tracts 
or parcels of land and premises, hereinafter particularly 
described, situate, lying, and being in the Town of West 
Orange, in the County of Essex and State of New Jersey.

First Tract—BEGINNING at a point on the Easterly 1Q 
side of Gregory Avenue distant one hundred and twenty- 
five feet northeasterly from the northeast comer of Greg-
ory Avenue and Luddington Road; and running thence 
South sixty-two degrees twenty-four minutes East one 
hundred and fifty-one feet and thirty-five hundredths; 
thence North twenty-eight degrees forty-three minutes 
East fifty feet; thence North sixty-two degrees twenty- 
four minutes West one hundred and fifty-one feet and 
thirty-nine hundredths to the Easterly side of Gregory 
Avenue; thence along said side of said Avenue South 20 
twenty-eight degrees forty minutes West fifty feet to the 
place of BEGINNING. Being lot No. 37 as shown on 
map of property of Luddington Realty Co. filed in the 
Essex County Register’s Office in case No. 538.

Second Tract—BEGINNING at a point in the Easterly 
side of Gregory Avenue distant northeasterly two hun-
dred and seventy-five feet from the northeast corner of 
Luddington Road and Gregory Avenue; and running 
thence South sixty-two degrees twenty-four minutes East 
one hundred and fifty-one feet and forty-seven hun- 30 
dredths; thence north twenty-eight degrees forty-three 
minutes East one hundred feet; thence north sixty-two 
degrees twenty-four minutes West one hundred and fifty- 
one feet and fifty-five one hundredths to the Easterly side 
of Gregory Avenue; thence along said side of said Ave-
nue south twenty-eight degrees forty minutes West one 
hundred feet to the place of BEGINNING.

Being lots Nos. 33 and 34 as shown on map of prop-
erty of Luddington Realty Company filed in the Essex 
County Register’s Office in case No. 556. 4Q
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Being the same premises conveyed by William D. 
Wertz and Emily Wertz, his wife, to Edward W. Martin 
by deed dated August 15, 1913, and not. yet recorded. 
Subject to the building restrictions now on said premises 
and set forth more particularly in a deed from Joseph 
Keane (single) to William D. Wertz, dated August 14, 
1913.

TOGETHER with all and singular, the houses, build- 
ings, trees, ways, waters, profits, privileges and advan-
tages, with the appurtenances to the same belonging or 
in anywise appertaining; ALSO, all the estate, right, 
title, interest, property, claim and demand whatsoever, of 
the said party of the first part, of, in and to the same, and 
of, in and to every part and parcel thereof, TO HAVE 
AND TO HOLD, all and singular the above described 
land and premises with the appurtenances, unto the said 
party of the second part, his heirs and assigns, to the only 
proper use, benefit and behoof of the said party of the 
second part, his heirs and assigns forever; and the said 
parties of the first part do for themselves, their heirs, 
executors and administrators covenant and grant to and 
with the said party of the second part, his heirs and 
assigns, that they, the said parties of the first part, are 
the true, lawful and right owners of all and singular the 
above described land and premises, and of every part and 
parcel thereof, with the appurtenances thereunto belong-
ing; and that the said land and premises, or any part 
thereof, at the time of the sealing and delivery of these 
presents, are not encumbered by any mortgage, judgment, 

**° or limitation, or by any encumbrance whatsoever, by 
which the title of the said party of the second part, hereby 
made or intended to be made, for the above described land 
and premises, can or may be changed, charged, altered or 
defeated in any way whatsoever, except building restric-
tions as aforesaid.

AND ALSO, that the said party of the first part now. 
have good right, full power and lawful authority, to 
grant, bargain, sell and convey the said land and premises 

40 in manner aforesaid; AND ALSO, that the said parties
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of the first part will WARRANT, secure, and forever 
defend the said land and premises unto the said party of 
the second part, his heirs and assigns, forever, against the 
lawful claims and demands of all and every person or 
persons, freely and clearly freed and discharged of and 
from all manner of encumbrances whatsoever, except 
building restrictions as aforesaid.

IN W ITN ESS W HEREOF, the said party of the first 
part have hereunto set hands and seals the day and year 
first above written. 10

EDWARD W. MARTIN, (Seal) 
SU SAN H. MARTIN. (Seal)

Signed Sealed and Delivered 
in the presence of 
Theo. McC. Marsh.

Alterations of “Frank B.” & “ P. Frank” in name of 
grantee made before execution. Theo. McC. Marsh. 20
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STA TE OF NEW JE R SE Y , )
> s s

COUNTY OF E SSE X . )

BE IT REM EM BERED, That on this twenty-second 
day of August in the year of our Lord One Thousand
Nine Hundred and -------- before me, the subscriber, a
Master in Chancery of New Jersey, personally appeared 
Edward W. Martin and Susan H. Martin, his wife, who, 
I am satisfied are the grantors mentioned in the within 
Indenture, and to whom I first made known the contents 
thereof, and thereupon they acknowledged that they 
signed, sealed and delivered the same as their voluntary 
act and deed, for the uses and purposes therein expressed;

And the said Susan H. Martin, being by me privately 
examined, separate and apart from her husband, acknowl-
edged that she signed, sealed and delivered the same as 
her voluntary act and deed, freely, without any fear,
threats or compulsion of her said husband.

20

THEO. McC. MARSH, 
Master in Chancery of New Jersey.
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NEW JE R SE Y  SU PREM E COURT

E d w a r d  W. M a r t i n , 1

vs. f Action at Law.
Al b e r t  F . B a l d w in  a n d  / Stipulation.

P. F r a n k  S t o n e . I
------------------------------------ / IO

It is hereby stipulated and agreed that the hereto an-
nexed copies of instruments may be used in place of the 
original instruments or certified copies at the trial of the 
above case.

HAHN & NEWMAN,
Attorneys of Plaintiff.

HOWE & DAVIS,
Attorneys of Defendants.

20
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NEW JE R SE Y  SU PREM E COURT

Ed w a r d  W. Ma r t in ,,
Plaintiff,

vs.
A l be r t  F. Ba l d w in ,

Defendant

To Messrs. Hahn & Newman,

Attorneys for above named Plaintiff.

Take notice that the above named defendant hereby 
appeals to the New Jersey Court of Errors and Appeals 
from the judgment entered in the New Jersey Supreme 
Court on the 28th day of April for Four Thousand, Five 
Hundred and Nine Dollars and Ninety-one Cents ($4,- 
509.91) damages and Fifty Dollars and Ten Cents 
($50.10) costs of suit in favor of the plaintiff.

Action at Law. 
Notice of Appeal.

20

HOWE & DAVIS, 
Solicitors of Defendant.
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NEW JE R SE Y

COURT OF ERRORS AND A PPEA LS

Ed w a r d  W. Ma r t in , j
Plaintiff & Respondent,/

vs \ Grounds of Appeal.

Al be r t  F. Ba l d w in , \
Defendant & Appellant.! io

The appellant states the following grounds of appeal:
The following questions were overruled:
1. To the witness Edward W. Martin: “When you 

said a moment ago that Albert Baldwin did not say to 
you that Stone had paid $11,000 in cash for that property, 
were you speaking the truth ?”

2. To the witness Edward W. Martin: “ So that the 
real estate men did not put one over on you, did they?” 20

3. To the witness Theodore McC. Marsh: “ I notice 
Mr. Marsh, on Exhibit P20, which is the mortgage in 
question, that it appears to have been offered in evidence 
and marked Exhibit D2 in a foreclosure suit?

“And that was the foreclosure suit of the building and 
loan association?

“You proved this mortgage yourself in this foreclosure 
proceeding, I presume?

“And the decree----- ?” 30
The following question was admitted:
4. To the witness Albert F. Baldwin : “Then the 

property was actually Mr. Stone’s, wasn’t it?”
5. The Court refused to non-suit the plaintiff’s case 

against this defendant.
6. The Court refused to admit in evidence a contract 

between Fairchild-Baldwin Company and James M. 
Wakeman, dated December 16, 1912, the purpose of it 
being to show that the premises, No. 18 Lexington Ave-

40
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nue, Montclair, were taken in by them on a trade with 
Wakeman at the price of $10,000.

7. The Court refused to charge the jury as follows:
“ If the jury believe from the evidence that Albert F.

Baldwin was not the person who had charge of the matter 
for Mr. Stone, as his agent, but that the statements 
alleged to have been made by him were made, if at all, 
when he was taking Mr. Martin to Montclair to show him 
the property under orders from his superior in the Fair- 

I0 child-Baldwin Co., he cannot be held liable in this action.”
8. The Court refused to charge the jury as follows:
“ If you find that the property was worth $8,000 or

more, or was worth the amount of the two mortgages, 
then the matter of misrepresentation is not important, if 
the plaintiff got a mortgage worth $3 000.”

9. The Court charged the jury as follows i
“ But where there exists between the parties some rela-

tion whereby the purchaser, being ignorant of the fact, is 
justified in placing trust and confidence in the honesty 
and superior knowledge of the person making the repre-
sentation, or where, in the absence of any particular rela-
tion, special confidence is placed in the person making 
such representations on account of his perculiar knowl-
edge, and the purchaser’s ignorance, the purchaser may, 
without further investigation, rely on the statements of 
such person. Therefore the rule imposing upon a pur-
chaser the duty to investigate as to the truth of the state-
ments made to him concerning the property in question, 

20 has no application to representations made by third per-
sons as to the credit, solvency, and so forth, of another. 
In cases of this character the position of the parties is 
not antagonistic, but somewhat confidential, therefore, if 
this representation was of such a character, and was made 
under such circumstances as to justify its belief by a 
reasonably prudent man, plaintiff being ignorant of the 
truth, and acting upon the representations to his injury, 
a recovery may be had, although the plaintiff might, by 
the exercise of diligence, have ascertained the insolvency 

,io of the person recommended; and defendant will not be
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heard to say that he is a person on whose word the plain-
tiff had no right to rely.”

10. The Court charged the jury as follows:
“In such a case as this, a case of fraud, the measure 

of the plaintiff’s damage, if he is entitled to recover, 
would be the amount of his loss caused by the fraud, or, 
in other words, damages adequate to the injury which he 
has sustained. There cannot be any compromise verdict 
in this case. The plaintiff is entitled to all of the damages 
which he has sustained, or he is not entitled to any of 
them. If he has been defrauded by the defendant in 1 
this case, then, as I have already stated, he is entitled 
to receive at your hands the amount of the loss caused 
by the fraud; and if he has not been defrauded by the 
defendant, then he is not entitled to anything. So, as 
I have already said, if a compromise verdict is ever allow-
able, which we are taught to believe it is not, this is not 
one of the cases. The plaintiff is entitled to recover what 
he has lost, or is not entitled to anything.”

11. The verdict was against the clear weight of the 2Q 
evidence.

12. The verdict was excessive.
13. The verdict should have been in favor of the de-

fendant.
14. The plaintiff made out no cause establishing a 

cause of action against the defendant.

HOWE & DAVIS.
Of Counsel with Appellant.

30
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PO STEA

This case was tried before Judge Nelson. Y. Dungan 
with a jury, at the Essex County Circuit Court on April 
28th, 1916, to whom said cause was referred to his Honor 
William S. Gummere, presiding Justice at said Circuit.

The Court Ordered a Judgment of Non Suit as to 
P. Frank Stone.

The Jury rendered a general verdict against the de- 
IO fendant Alfred F. Baldwin and in favor of the plaintiff 

for the sum of four thousand five hundred and nine dol-
lars and ninety-one cents.

NELSO N  Y. DUNGAN,

. Circuit Court Judge.




