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Bill of Complaint. 

In Chancery of New Jersey 
T·o his Honor, Edwin Robert Walker, Chancellor 

of the S,tate of New Jersey: 

'T'he Complaint of Mary Iuso and Salvatore Iuso, 
of the City of Orange, in the County of Es~ex and 
State of New Jersey, respectfully shows~ 

1. That on August 5th, 192:5, Mary J. Higgins, 
of the T·own of West Orange, County of Essex and 
State of New Jersey, entered into a certain con-
tract in writing, a true copy of which is attached 
hereto and made part hereof, whereby she agreed 
to convey to the Complainants for the sum of 
Thirteen Thousand, Seven Hundred Dollars ($13,-
700.001) by Deed of Warranty on or before the first 
day of November, 19'25, all that lot, tract, or parcel 
of land and premises, in . the T'own of West 
Orange, County of Essex and State of New Jersey, 
being property located on the Northwest corner of 
Valley Road and E.disonia Terrace with two and 
one-half story house and two-car garage. T'hat in 
addition to conveying the realty hereinbef ore men-
tioned, defendant agreed to sell, by Bill of S,ale, 
the perso~alty or furniture as described in and 
pursuant to the terms of the agreement, copy of 
which is attached hereto. 

2. That the sum of S,even Hundred Dollars 
($700.00) of the consideration for said lands and 
bu~ldings as mentioned in Paragraph One hereof, 
was duly paid by the said C.omplainants to the said 
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Mary J. Higgins, upon the execution and . delivery 40 
of the Contract above mentioned. 



2 

Bill of C'onip,Zaint. 

3. T'hat on the First day of November, 19125, 
at the hour of eleven o'clock in the forenoon, Com-
plainants duly attended at the office of George F . . 
Seymour, Jr., with def en9{int, Mary J. Higgins and 
made her a tender of One T'housand ·Three Hun-

1 O dred Dollars ($1,300.00) on the balance of the 
purchase money and agreed to assume Mortgages 
for Eleven Thousand Seven Hundred Dollars ($11,-
700.00) or the balance of the purchase money, 
which Mortgages were to be placed by the def end-
ant, pursuant to the terms of the aforesaid agree-
ment, but the said Mary J. Higgins refused to ac-
cept the tender, or place Mortgages in the amount 
of Eleven Thousand S,even Hundred Dollars ($11,-
700.00'), the balance. of the purchase price and re-

20 fused to deliver the deed. 

30 

40 

4. Complainants have always been ready and 
willing and now tender themselves ready and 
willing to perform their part of the said agreement 
and upon the conveyance of said land and premises 
by the said Mary · J. Higgins by a Warranty Deed 
duly executed, will pay the remainder of the pur-
chase money pursuant to the agreement. 

Complainants are without adequ .ate remedy in 
the Courts of L.aw and therefore pray: 

1. That Mary J. Higgins who is the defendant 
in this suit may answer this Bill of Complaint and 
each statement therein made. 

2. T'hat the said 'Mary J. Higgins may be com-
pelled by the decree of this honorable court, spe-
cifically to perform the said agreement with the 
complainants and to convey the lands and prem-
ises by Deed of Warranty, free and clear from 
any and all encumbrance as by said agreement 
provided, upon payment of the balance of the pur-

J 
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Bill of Complaint. 

chase money by the complainants as also in the 
agreement provided. 

3. That a Writ of Subpoena may issu .e out of 
and under the Seal of .this honorable Court, to be 
directed to the said Mary J. Higgins, commanding 
her, by a certain day and under a certain penalty, 
therein to be expressed, to be and appear before 
your Honor in this honorable Court, then and 
there to answer all and singular the said premises, 
,vithout oath, and to stand to, abide by, and per-
form such order and decree therein as to your 
Honor shall seem meet and shall be agreeable to 
equity and good conscience. 

And your orator, as in duty bound, will ever 
pray. 

GEORGE F. _SEYMOUR, JR., 

S-olicitor for Complainants. 

T'HIS AGRE ,E1ME.NT ·, Made the Fifth day of 
·Augustin the year of our Lord One Thousand Nine 
Hundred and 1"'wenty-five. 

BE~rWEEN Mary J. Higgins of tl1e Tow11 of West 
Orange, in the County of Essex and State of New 
Jersey, party of the First P'art; AND Mary Iuso 
and Salvatore Iuso of the City of Orange in the 
County of Essex and State of New Jersey, party 
of the Second P!art; 

W1TNESSETH, That the said party of the first 
part, for and in consideration of the su1n of Thir-
teen T'housand and Seven 1--Iundred Dollars ($13,-
700.00) to be paid and satisfied as hereinafter 
mentioned, and also in . consideration of the cove-
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nant and agreements hereinafter mentio:µed, n1ade 4-0 
and entered into by tl1e said party of tl1e second 
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Bill of C'omp1aint. 

part, doth agree to and with the said part~y of the 
second part, that she the said party of the first 
part, will well and sufficiently convey to the said 
party of the second parf, their heirs. and assigns, 
by Deed of Warranty free from all encun1brance 
on or before the First day of Novem 1ber next en-
suing the date hereof, all that lot, tract or parcel 
of land ~nd premises hereinafter particularly de-
scribed situate, lying and being in the T'o·wn of 
West Orange, in the County of Essex and S,tate 
of New Jersey. 

Property located on the North West corner of 
Valley Road and Edisonia Terrace. Said being 
9'3 feet on Valley Road and 120 feet on E,disonia 
Terrace, with a house, two and a half story, and 
two car Garage. The following ft1rniture is in-
cluded in this sale. 

Kitchen: 
1 Gas Ran .ge 
l S,tove 
6 C,hairs 

Room No. 7: 
2 Chairs 
1 Rocker 
1 Bed Complete with Sheet & Pillow & Cases & 

Blankets are included 
1 Dresser 
l Table 

Room No. 6: 
1 Bed C1o·mplete 
1 Dresser 
1 Wash Stand 
1 Gas Plate 
1 Table 
2 C.hairs 
l Rocker 
1 Desk 

Room No. 10: 
1 Bed 
1 Dresser 
2 (:hairs 
1 Table 1 

; 
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Room No. 5,: 
2 B,eds Con1plete 
1 Dresser · 
1 · C1hair 
2 Rockers 
1 Table 

Room No. 14: 
1 Bed Complete 
1 Dresser 
2 C.hairs 
1 Table 

Room No. 15: 
1 B,ed C,omplete 
1 Dresser 
1 Gas Plate 
1 S,tand 
1 Table 
2 Chairs . 

Room No. 4: 
1 Bed Complete 
1 Table 
1 Gas P'late 
1 S,tand 
2 Chairs 

Room No. 9: 
1 Bed 
1 Dresser 
21 Chairs 

! .,;, 

Room No. 11: 
1 Gas Plate 
1 S1tand 
21 C.hairs 
1 Table 

Room No. 12: 
1 Bed Complete 
1 Table 
1 Dresser 
1 S;tand 
2 Chairs 

Room No. 13: 
1 B,ed C,omplete 
1 Dresser 
21 Chairs 
1 Table 

Room No. 8: 
1 B,ed C,omplete 
1 Dresser 
1 Table 
2 Chairs 
1 Gas Plate 

AND THE said Salvatore Iuso an .d Mary Iuso, for 
their heirs, executors and administrators, doth 
covenant, promise and agree to and with the said 
party of the first part, her heirs, executors, ad-
ministrators and assigns, that they, the said party 
of the sec ·ond p·art, will pay and satisfy or cause 
to be paid and satisfied, unto the said party of 

10 
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the ·first, the said sum of Tihirteen Thousand and 40 
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Seven Hundred Dollars ($13,700) as and for the 
purchase money of the fore going described land 
and premises in the follo~ing manner, that is to 
say: the said party of )he first part agrees that 
she will not start a rooming house within ten 

10 blocks in five years. 

Deposit Herewith 
Cash upon passing of T'itle 
The said Mary J. Higgins agrees to 

place mortgages for the 1balance 
which is to be 

the second Mortgage is to be for 

$700.00 
1,300.00 

11,700.00 

$13,700.00 

2 O three years 

AND IT Is F'uRTHER AGRE :Eo, by the p·arties to these 
presents ., that the said party of the second part, 
their heirs and assigns, may enter into and upon 
the said land and premises on the First day of 
November next ensuing the date hereof, and from 
thence take the rents, issues and profits to 
and their use. 

AND IT Is FURTHER AGREED, by the parties hereto 
30 that the said Deed shall be delivered and received 

at the office of Oliver T. Stewart or any other 
plac~ agreed upon. The said Mary J. Higgins 
agrees to pay to Oliver T. Stewart a commission 
of 3½ % on the purchase price above mentio ,ned · 
due on the signing of this Agreement, between the . 
hours of Ten in the f""orenoon and Four o'clock 
in the Afternoon on the said First day of Novem-
ber next ensuing the date hereof. 

40 AND for the performance of all and sing'ular 
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... 4nswer of Def endan{. · 

the covenants and agreements aforesaid, the said 
parties do bind themselves a11d their respective 
heirs, executors and administrators; and thev .. 
hereby ·agree to pay, upon failure to perform the 
same, the sum of 
which they hereby fix and settle as liquidated l 0 
damages therefor. 

IN WITNESS WHEREOF, the said parties have here-
unto interchangeably set their hands and seals the 
day and year first above mentioned. 

MARY 1-IIGGINS 

SALVATORE Iuso 
MARY Iuso 

, Signed, sealed and delivered 
in the presence of 

OLIVER T'. S,TE:W ART 

Notary Public of N. J. 

Answer of Def en .dant. 

[SEAL] 

IN CHANCE .RY OF NE ,W JERSE .Y. 

Between 

MARY Iuso and SALVATORE Iusio, 
Comp 1lainants, 

and 

MARY J. HIGGINS, 
D·ef enda :nt. 

'fhe defendant, l\'1ary J. Higgins, answering the 
bill of complaint says: 

1. She admits paragraphs 1 and 2 of the bill 
of complaint. 

20 
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Answer of Def end ant. 

2. Defendant says that the execution of the 
said agreement was induced by a fraudulent mis-
representation on the part of the complainants, 
through their agent, O)iver T. Stewart, who stated 
to this defendant that the agreement in writing 

10 had been submitted to her attorneys, Messrs. Howe 
& Davis, Orange, New Jersey, for approval and that 
they h~d approved the same. T'his statement was 
made in response to a statement made by def end-
ant to said real estate agent to tl1e effect that she 
was unwilling to enter into any contract as she 
had been advised by her said attorneys not to sign 
any contract unless they had first seen and ap-
proved the same. Thereupon said representation 
was made. Had this defendant been informed of 

20 the truth that the said contract had not been ex-
amined and approved by her la,vyers, she would 
not have entered into the said contract. 

30 

40 

-Def end ant therefore prays to be hence dismissed . 

HOWE & DAVIS, 

Solicitors of Defendant. 

' 
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Replication. 

IN CHANCE,RY OF NEW JE .RSEY. 

Between 

MARY Iuso and SALVATORE Iuso, 
c ·omp 1lainants, .. 

and ' 

MARY J. HIGGINS, 
D·ef end-ant. 

On Bill, &c., 

The Complainants join issue on the Answer of 
the defendant. 

GEORGE F. SEYMOUR, JR., 

10 

Solicitor of Complainants. 20 

30 

40 
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Transcript of Testimony. 

IN CHANCERY OF NEW JERSE ,Y .. 
I 

Between 
/ 

MARY Iuso and SALVATORE Iuso, 
10 Complainants, 

20 

and 

MARY J. HIGGINS, ' 

D 1ef end ant. 

------------ ·-·• ---·-
Transcript of testimony taken in the above en-

titled cause before Hon. MAJA LEON BERRY, Vice 
Chancellor, at the Chancery C,hambers, Newark, 

I 

New Jersey, on December 1, 19'26 .. 

APPEARANCES: 

Mr. GEORGE F·. SEYMOUR, JR., for Com-
plainants. ' 

Mr. RICHARD J. FITZ MAURICE, of HowE & 
DAVIS, for Defendant. 

The Co11rt: I assume from what has been said . 
that there is no denial of the fact that the contract 

30 was executed, and no denial but that the vendor 
refused to go on with the contract. In other words, 
if the contract is binding, there was a def a11lt. Is 
that correct? 

Mr. Fitz Maurice: That is right. 
The Court: Doesn't that put you on your de-

fense? 
Mr. Seymour: Counsel will admit that there 

was the contract, which I have here and ready to 
off er, and that in accordance with complainants' 

40 performance under the terms of the contract, that 

, 
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Salvatore Iuso, direct. 

is, at the time of passing title, they had the money 
and were prepared to go through with it. 

The C.ourt: T'hen the only thing to prove is 
tender and willingness to accept. 

SALVAT'ORE IUSO, one of the complainants, 
sworn: 

D1irect examination by Mr. s ·eymour: 

Q. Your name is S•alvatore Iuso? A. Yes. 
Q. You and your wife were the owners who 

started to buy Mrs. Higgins' property? A. Yes. 
Q. I show you this paper; _ did you sign that? A. 

Yes, sir. 
Q. Did you see Mrs. Higgins sign it? A. Yes. 

Mr. Seymour: I off er it in evidence. 20 
(Marked E.xhibit C-1.) 
Mr. Fitz Maurice: We admit the signing. 

Q. Did you give Mrs. Higgins any money or 
any deposit? A. $700'. . .. 

Q. How much money were·you supposed to give 
her after that? A. $1,300. 

Q. $1,300 in cash? A. Yes. 
Q. Did you offer her the $1,300 in cash? A. 'Yes. 
Q. Where? ·A. Up in your office. 30 
Q. Do you remem 1ber when that was? A. On 

November first. · 
· Q. And she was there that day for what purpose, 
down to the office? A. I don't know; she said sl1e 
didn't want to close the deal or s·omething; I don't 
know what about. 

Q. O·n that day, on November · first, you were in 
th.e office? A. Yes. 

Q. You and who else? A. My wife and my 
mother-in-law and myself and you. 40 
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Salvatore luso, cross. 

Q. Who else was there? A. Mrs. Higgins. 
Q. T'here was a conversation ab •out the taking 

of the property, was there? A. Yes. 
Q. Did you have any ~oney with you that day? 

A. Yes, $1,300. 
Q. What kind of money? A. United States 

money; ,ve had a thousand dollar cashier check 
and $300, in cash money. 

Q. And that $1,300, what did you do with it? A. 
I left it in your hands for her to take, but she 
would not accept it. 

Q. S•he was right in the room? A. Yes. 
Q. Did I hand it to her in your presence? A. 

Yes. 
Q. What did she say? A. She said, "I only want 

to take a one thousand dollar mortgage, and the 
money I was st1pposed to raise, I didn't find it yet," 
and we gave her another- I remember you . said, 
"We will give you another month to try to get this 
money''; she said she was going to try, but she 
never did. 

Cross examination b·y Mr. Fitz Maurice: 

Q. You mean by that that she had another 
month to raise $11,700 or a mortgage on this prop-
erty? A. Yes. 

Q. Who was with you the night you went up to 
get this contract signed? A. My brother-in-law, 
my brother and Mr. Stewart and me. 

Q. Mr. Stewart, is he the agent? · A. Yes. 
Q. And who else? · A. No one else. 
Q. Four of you? ' A. Yes. 
Q. What time of the nig ·ht did you go there? A. 

A·bout half past seven or eight o'clock. 
Q. Wasn't your wife there? A. Yes. 
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S'alvatore luso, cross. 

Q. T1hen there were five of you?' A. Yes; my 
wife signed that contract. 

Q. T'here were five of you there at Mrs. Higgins' 
house that night? A. Yes. 

Q. How many days previot1s to that had you 
been dickering to buy this property? A. I was 10 
up there four or five different times; she wanted 
a big price and I always offered h,er less. 

Q. You had been there a number of times trying 
to make some terms about buying this, the price, 
and so forth? ' A. Yes. 

Q. Did you know who represented Mrs. Higgins? 
A. No. 

Q. You didn't ·? A. No. 
Q. You got there about half past eight? A. Half 

past seven or eight o'clock. 
Q. How long were you there before the contract 

was signed? A. She took over half -an hour be-
fore she signed the contract. 

Q. She wouldn't sign it at first? A. No. -
Q. S;he said she wanted Mr. Berstecher to look 

at it? A. No; she went in the back room and 
counseled there with the sons and then she comes 
out to the parlor and signs it. 

Q. You say she went in . the back room? A. Yes. 
Q. Did she close the door? A. Yes. 

Mr. Fitz Maurice: I ask tl1at that be 
stricken out. 

The Court: Strike it out. 

Q.-You don't know what she was in there for? 
A. No. 

Q. She went in the back room and then came 
back? A. Yes. 

Q. What was the delay of half an hour or so? 
A. I don't know nothing about her b-usiness. I was 

20 
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Salvatore luso, cross. 

in the front room and the whole family went in 
the back room. 

Q. You bought a number of pieces of property, 
. / 

haven't you? A. No, my/father, not me. 
Q. You are quite familiar with real estate trans-

lo actions, aren't you? A. No. . 
Q. What was Mrs. Higgins doing all this time; 

why did she take all this time before she signed 
the contract; what was the talk about? A. I do 
not know. 

Q. Weren't you there? A. No, I was in the 
front room. 

Q. She was there, too, wasn't she, when you · 
came in with thes~ ·four other ,people and the 
agent? A. Yes. 

2 O Q. You talked to her, didn't you? A. Yes. 
Q. What did he say when he came in, the agent? 

A. He said "Thi~ man is ready to give you ·a de-
posit on this property." She said, "All right; read 
the contract." And Mr. Stewart read the contract. 
She said, "L-et. me see one of the copies," and they 
went in the back room and then she came out and 
I signed it. She signed it first, I am sure, and my 
wife second, and I was the last one to sign. 

Q. Were there any additions made to the con-
80 tract then? A. No. . 

Q. Anything put in there by you, anything writ-
ten into the contract after you got to the house, 
beside the &ignature? A. No. 

Q. Sure of that? A. Yes. 
Q. This man Stewart witnessed it, didn't he; 

isn't that his signature? A. Yes. 
Q. Was it all signed at that time? A. Yes. 
Q. This is your signature, isn't it (indicating)? 

A. Yes. 
40 Q. When was this put in (indicati:rig writing 
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other than typewriting, on the second page of the 
contract) : "The second mortgage is to be for 
three years"? A. I don't ren1.ember. 

Q. Was it there when yo11 signed it? A. S,ure 
it was there when I signed it. 

Q. Why don't yo11 remember when it was put 
in? A. I just signed the contract; he read it in 
my presence; I didn?t go over the contract; Mrs. 
Higgins did. 

Q. What did that mean, "T 'he second mortgag:e 
is to be for three years''? A. If she couldn't raise 
the money, we had an understanding between her 
and I, she could take a second mortgage for three 
years. 

Q. Mr. Iuso, you were buying this woman's prop-
erty for $13,700? A. Yes. 

Q. On wl1ich she was to pay a commission to 
Mr. Stewart out of it, and she was to raise a $11,-
700 mortgage, at her expense, on the property; 
was that your understanding? A. No, she said 
she would leave the first mortgage as it was. 

Q. Eleven was the first mortgage? A. $7,800, if 
I am not mistaken: She raise the second mortgage 
or take a second mortgage. 

Q. ·TI1e terms of this is that she agreed to place 
$11,700 mortgage there? A. She tells me she 
wanted to clean maybe the first mortgage. 

Q. We must confine ourselves to this agreement. 
Your understanding of this agreement was, then, 
that the woman that was selling you this property 
was to put $11,700 worth of mortgage on there, and 
that she was to pay for it? A. Yes; that is what 
she signed for . 
. Q. You have been in a number of real estate 

transactions with your father, haven't you? A. 
Yes. 

10 
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80 
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Salvatore luso, cross. 

Q. And he is a property owner of some note in 
the Oranges, isn't he? A·. Yes. 

Q. Did you ever hear of an arrangement like 
this in any of those purchases? A. Yes, sure, con-
tract. 

Q. Where the purchaser is to put on almost the 
amount of the purchase price in mortgages, and 
the seller was to pay for it? A. Yes. 

Q. You have heard of s11ch deals? A. Yes, if · 
the price were satisfactory. 

Q·. What deal in particular? A. I have heard 
of several, but I don't myself know personally. 

Q. I ask you what you know; you don't know 
of any personally? A. No, rt1mors. 

Q. T'he deals that you and your father ,vere in 
never happened?' .l\ .. No. 

Q. As a matter of fact, isn't tl1is what hap-
pened there: Stewart came in with all these 
people that you said, and said that you "'1 anted 
to buy the property, and he drew the contracts, 
and he had the contracts with him, and Mrs. Hig-
gins said, "I won't do anything about it until I 
see Mr. Berstecher"? Did she or didn't she sav ... 
that? A. I didn't hear her sav that. . .,,, 

Q. You were there? A. Yes. 
Q. And didn't Stewart, the agent, then say, "It 

is all all right; I have seen Mr. Berstecher today 
and it is all right,"' and didn't she say, "Well, I 
want to see him"? A. I didn't hear her sav that; ... 
I didn't hear Mr. S.tewart say that. 

Q. Didn~t S1tewart say then, "l\frs. Higgins, )ro11 
are going to lose this sale if you don't get this 
deposit tonigl1t; these people are tired coming 
around; if you don't sign it tonight, yo11 will lose 
this sale," or words to that effect; didn't he say 
that? A. No. 

\ 
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Salvatore Iuso, cross. 

Q. Didn't Stewart say further, "If there is any-
thing in this contract that isn't right, and you don't 
understand, you can see Mr. Berstecher tomorrow 
morning,, and it "rill be straigl1tened out"; do you 
recall that? ·A. No, I didn't hear him say that. 

Q. And didn't Mrs. Higgins raise the question 
of the size of the mortgage that she was to take 
iback, being $2,000, and the length of time that it 
was to run, because she needed the money to 
buy another piece of property; you knew that, 
didn't you? A. No. 

Q. T·hen why was this written in there, "T'he 
second mortgage is to be for three years"; what 
,vas said about a second mortgage? A. I said, 
"In case you cannot raise this money, you should 
tal{e a second mortgage for three years, but you 
can raise it," and she agreed, "if it is a thousand 
or a hundred, you can raise the balance of the 
money"; she was supposed to take the balance of 
what she couldn't raise. 

Q. Who did? A. Mrs. Higgins. 
Q. When wa~ this put in the contract, "The said 

party of the first par~ agrees that she will not 
start a roomin .g house within ten blocks in five 
years"? A. That same night. 

Q. And why was that put in? . A. I was buying 
that property to run a rooming house, and she 
couldn't start the same thing right near me. 

Q. You wanted to run a rooming house? A. 
Yes. 

Q. What do you worl{ at? A. I have a grocery 
store at present. 

Q. I-lave you ever run a rooming house? · A. No. 
Q. You knew that she was going to buy another 

lO 

20 

80 

piece of property to start another rooming house, 4 0 
did11't you? A. No, I did not. 
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Salvatore luso, cross. 

Q. Didn't sl1e tell )rou that? A. No, she was 
telling me that it was too much work for her for 
that rooming house, if I ain't mistaken. 

Q. How did Mrs. Higgins get down to Mr. Sey-
mour's oflice; did ·you bring her down? A. No. 

Q,. S-he was there? A. Yes. 
Q. Did she have any lawyer with her? A. No. 
Q. You knew who her lawyers were, didn't you? 

A. No. 
Q. You didn't then even? ' A. No. 
Q. In November? A. Oh, yes, at that · time I 

did. Mr. Berstecher represented her. 
Q. Stewart told you that she ,vasn't going to 

go through with this a couple of days after it was 
signed? A. No. 

Q. When did you first learn it? A. When she 
didn't accept . the money. 

Q. Is that tl1e first time you knew that Mrs. 
Higgins wasn't going to go through with this deal? 
A. That is right. 

Q. T'his was signed August fifth- A. Yes. 
Q. -and the following November first was the 

first intimation you had that she wasn't going to 
go through with this? A. Yes. 

Q. Who was this check made out to? A. Mrs. 
Higgins. . 

Q. What name was it made out · to? A. Her 
name. 

Q. What is it; what was it? A. I don't remember 
her first name. 

Q. Where did you get the check? ' A. I got a 
check account. 

Q. Where? A. In the Orange National Bank. 
Q. Who drew the check? A. I drew it. 

40 Q. You drew the cashier's check? A. No, my 
mother. You are talking about the ~eposit; that 
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is my check. The . cashier's check, my mother-in-
law gave me to buy this .house. 

Q. \\rhose order ,vas that check made to? A. 
Mrs. Higgins. 

Q. What was the first name on it? A. I don't 
remember the name; I only ren1ember the last 10 
name. 

Mr. Seymour: I have nothing further. 
· The Court: You have proved a prima 

f acie case. I think the defense is put on 
their defense now. 

O,LIVE ,R T. s .TEW ART, sworn for defendant, tes-
tified as follows: 

Direct ex ,amination by Mr. J?ifzniaurice: 

Q. What is your business? A. Real estate broker. 
Q. How long have you been a real estate broker? 

A. About six years. 
Q. Where is your office? · A. 448 Burnside Street, 

at present. 
Q. Orange? A. Yes. 
Q. I show you . a contract in evidence; this is a 

copy of it, isn't it? A. Yes (referring to C-1). 
Q. Did you draw that? A. I did. 
Q. Yourself? A. I did. 

· Q. When? A. About the fifth of August, I think, 
if I remember the date right, 1925. 

Q. You drew it on the date of it? A. Yes. 
Q. And then you brought it up to Mrs. Higgins' 

house that evening, did you? · A. I did. 
Q. And you brought with you the people Mr. 

Iuso has already testified? A. I did. 
Q. Do you know Mr. Berstecher of Howe & 

Davis? A. I do. 
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Q. Did you have a talk with him that day on the 
phone? A .. Not that day. 

Q. When? A. Sometime that week, I think, if I 
recollect right. / 

Q. Did you show him this contract? A. I did 
10 not. 

2.0 
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Q. When you got up to Mrs. Higgins' house you 
told her you drew the contracts and these people 
were there to buy the property, didn't you? A. I 
told her I drew the contracts, and told her of it be-
fore I went and got the people; she was satisfied 
to go through with the deal before I brought the 
people there. 

Mr. Fitzmaurice: I ask that that be 
I 

stricken out. 
The Court: Strike it out. 

_· Q. That night when you got there, Mr. Stewart,-
that is what we are concerned ,vith now,-what 
did you say to Mrs. Higgins when you came in with 
these other people? A. _,v e went right in; I said, 
"Well, I brought the people along to go through 
with the deal with you." S-he said, "All right." 

Q. Then what did )rou do? A. They all sat down 
in the room and read the contracts over. 

Q. Who read the contract? A. I read them, and 
they all listened; in fact, there were three contracts, 
and I suppos~ Mr. Iuso had one and Mrs. Higgins 
had one. 

Q. Never mind that; we ,vant to know what you 
did and said. You read the contract? A. Yes, I 
did. 

Q. Then what happened? A. Then there was a 
little something that they didn't just seem to be 
satisfied with in the contract, that they wanted 
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cl1anged, in regard to the rooming house and - sec-
ond 1nortgage that was written 1in with ink there. 

Q. Tell us about it. A. I cannot just recollect, 
but they were talking bet,veen them, and they de-
cided tl1ey wanted it put in that way. 

Q. When you say "they"- A. Mrs. Higgins and 
Mr. Iuso. 

Q. What did Mrse Higgins say? A. What do you 
mean? 

Q. What did she say about the mortgage? · A. 
Oh, she '1vas to get the n1ortgages; she was going 
to get mortgages. . 

Q. Do you know about this second mortgage? 
A. She said-there wasn't anything particularly 
said, only she was going to hold what she couldn't 
get on first mortgage. . 

Q. How did the conversation come up about the 
second mortgage? There was nothing in the con-
tract until you wrote it in; you wrote it in. There 
was nothing in the contract until you wrote it in, 
about the second mortgage? ' A. Mr. Iuso was to 
pay $·2,000 cash; she understood that. And Mrs. 
Higgins said that she could get $10,000 private 
mortgage .or $12,000 Building and Loan on the 
property, and then we said, "That will make it you 
will at least have to hold a second mortgage, if 
there is any." 

Q. Mrs. Higgins said she could get a $10,000 pri-
vate mortgage on this property she was selling for 
$13-,700? A. That is what she said. 

Q. What else did she say? _ A. T·hat particular 
night, I don't know as she said anything more that 
night. 

Q. Did she ask you whether you had seen Mr. 
Berstecher? A.· No, sir. · 
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Q. You had talked to Mr. Berstecher? A. I 
talked to him twice on that subject. 

Q. Previous to going up there? A. Previot1s to 
this contract. / 

Q. Didn't she tell you that she wouldn't sign 
anything until he had looked it over? A. No, sir, 
she did not. 

Q. And didn't you tell her then that you had 
seen Mr. Berstecher and that the contract was all 
right, and that if she didn't sign it then, she would 
lose these people? · A. I didn't tell her that I had 
seen Mr. Berstecher. 

Q. Did you tell her that if she didn't sign the 
contract, that night, she would lose this sale? A. 
I said, "I have these people here, and if you don't 
want to go through with the deal tonight, I am not 
going to bother any more." 

Q. You didn't tell her then if she didn't sign it 
that night, she would lose the sale, or words to 
that effect? A. I had no control over that. 

Q. Did you? A. I did not. 
Q. How long would you say you were there be-

fore this contract was signed? A. P·erhaps half an 
hour or so. 

Q. She didn't want to sign it, ·did she? A. It 
wasn't-

Q. Just that; she didn't want to sign it? A. She 
did and she didn't; she didn't know whether she 

l 

did or not. Her boys, one of them urged her to 
go ahead and sign, another said not to sell it; 
there didn't seem to be any question about the con-
tract, it was the house. 

Q. But she didn't want to sign it? A. She didn't 
say she wouldn't sign it. 

Q. What did ·you finally say to her as a result · 
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of which she signed the contract? A. What do 
you mean? 

Q. How did she finally come to sign it? A. She 
came in and said, "All right," she would sign it; 
she had been out in the other room. 

Q. That is what she said, was it? A. Yes, and 
was to give me my commission out of the check 
that she had, the next day; I got $100 about three 
days after. 

Q. There is nothing in this agreement about you 
to get that, is there? A. Yes. 

Q. Simply you were to get three and one-half 
per cent. commission? A. On the signing of that 
contract. 

Q·. She was to meet you down at Mr. Berstecher's 
office the next morning? A. No, sir, no such ar-
rangement. 

Q. You did meet her the next morning? A. No; 
I went to her house the next evening and she told 
me she was to have the check cashed and give me 
the money, and she told me she didn't have it 
cashed, and the next day she didn't get it cashed, 
the third day I took her down and she got it cashed 
and she gave me $100. 

Q. Where did you take her? A. T'he third, to 
the Orange National Bank. 

Q. And she held this check all this time? A. 
No, she cashed the check the day before she gave 
me the money; she said so anyway. 

Q. You have just said that you took her down 
the third and she cashed the check and gave you 

. the hundred dollars? · A. No, I said I took her 
down and she gave me $100. 

Q. Then you were not with her when she cashed 
it? A. No., I made a mistake ther .e when I said 
that. 
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Q. You don't know whether she cashed the 
check or not? A. No, I don't know if she cashed 
it yet or not. 

Q. She took you down to the Orange National 
Bank and gave you $100? A. Yes. 

,10 Q. In the S~vings Department? A. No, I stayed 
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out in the car; she came out and gave it to me in 
the car. 

Q. You had been after her, hadn't you, for this 
hundred dollars? A. I had been after . her for all 
my money that she agreed to give me, not the 
hundred dollars. · 

Q. She told you when you came to her for your 
commission, that she wasn't going to do anything 
with this check on the contract, -as sl1e had al-
ready told you, until she saw Mr. Berstecher; 

· isn't that right? A. I don't remember whether she 
mentioned Mr. Berstecher at that time, but I think 
she did. 

Q. And as a matter of fact, you knew that she 
went down to see Mr. Berstecher the next day, and 
that he was out, and that when you came there for 
your commission that night, she told you that she 
wouldn't pay any commission, and she wouldn't 
use the check until she had seen Mr. Berstecher? 
A. No, she hadn't told me anything like that. 

Q. How many deals in your experience, Mr. 
Stewart, have you put through where the seller 

' was to supply about ninety per cent. of the pur-
chase price in mortgages, at his or her expense? 
A. I don't know; other deals have been put 
through that way; there -was one put .through in , 
your office where the purchaser supplied the mort-
gages. 

Q. By you? A. By me. 
Q. You put through a deal where the seller sup-
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plied the mortgage? A. Where the seller took the 
mortgage on the property. 

Q. What do you mean? A. The mortgages were 
on the property, and they turned them over. 

Q. In other words, the purchaser took the prop-
erty subject to mortgages? A. Yes. 

Q. T·hat is done in your experience nine out of 
ten times? A. Yes. 

Q. I am not talking about that. How many times 
in your experience have you been the broker in a 
sale, in the six years you have been in business, 
where the seller supplied about ninety per cent. of 
the purchase price by mortgages at his or her ex-
pense? A. I don't know that I can just recall how 
many times, _but I have done it. 

Q. In what particular case? A. There was one 
on Ridge A venue, West Orange, the same thing 
done, but there was no court case over it. 

Q. You were down at the closing of this? A. 
No, there hasn't been any closing. 

Q. You were down the day it was to close? A. 
No, I was not. 

Q. Why not? A. Because I had engaged an at-
torney to look after it for me. 

Q. Who was that? A. Ralph Giordano. 
Q. Was he there? A. I don't know. 
Q. But you were not there? A. No, I wasn't 

there. 
Q. Were you notified to be there? A. I was not. 
Q. You know that · Mr. Bers tech er did see Mrs. 

Higgins two days after this was signed, didn't you? 
A. No, but I know he did before it was signed. 

Q. What is that? A. I didn't know he saw her 
after, but I know he did see her before it was 
signed. 

Q. Mrs. Higgins hadn't the contract then? .A .. 
No. 
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Q. I am talking about after it was signed.. A. I 
don't know when she saw him. 

Q. You know that afterwards she refused to go 
tl1rough with it, don'Vyou? A. Sure, she must 
have saw him, but I don't know when she s'a,v 

10 him. I had no way to tell when she saw . him. -
Q. How did you know, tl~en, that this wasn't go-

ing to go through? A. If I remember, Mr. Iuso 
was the first man told me that she had changed 
her mind and wasn't going through with it. 

Q. When was that? A. I think that was in No-
vember, 19'25, sometime the last part of November, 
sometime in November. 

Q. So that you never knew until some time in 
November, after November first, the day set for 

'20 the closing, that it wasn't going to go through? A. 

30 
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I knew tl1at -it wasn't going through; that is what 
they told me; not until then. 

Q. Iuso told you sometime in November that 
the thing wasn't going to go through? A. Yes. 

· Q. And -it was to have closed the first of No-
vember? A. On or before the first of Nove111ber. 

Q. And the first that you knew ab~ut it was 
when Iuso told you it wasn't going to go through? 
A. Yes. 

Q. Why did you hire a lawyer? A. To collect 
my commissions. My commission was due when 
I signed. I started my proceedings before tl1at 
was going to go through. 

Q. How did you come out? A. It hasn't come 
off yet, through your good management. 

Q. You mean that we demanded a jury trial? . 
A. Yes. It h ,asn't come up yet. 

Q. Mr. Stewart, did you have any talks witl1 Mr9 
Berstecher after this was signed? A. No, I {lidn't 
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not in regard to that contract, if that is what you 
are talking about. 

Q. Nothing at all? A. No. 
Q. Didn't Mrs. Higgins tell you when you kept 

coming up for the commissions that she had seen 
Mr. Berstecher and after he explained to her what 
this contract meant to her, that she wasn't going 
to have any part in it? . A. No, that isn 9t what she 
told me; she told me, she wouldn't go through with 
that unless I would ag:ree to pay half what I 
agreed, half of · tl1e hon uses. 

Q. What was that to be? A. She told me I had 
agreed to pay for half of it, whatever it might be. 

Q. You do know that wl1en this thing began to 
string along she did make an effort to go through 
with this, didn't you? · A. I s·uppose that she ·was 
going through. 

Q. You know, don't you, that she applied for a 
mortgage somewhere in the neigh ·b-orhood of 
$·9,000, for which it was to be charged the sum of 
$6-00, do11't you? A. I don't know nothing about it. 

Q. Didn't you go to Ovidio Bianchi's office with 
her to raise money on this property, so she could 
go through with -it? A. No, I did not. 

Q. You are sure of that? A. I didn't go there 
with her. 

Q. What did you do? A. In the beginning, Mr. 
Iuso had Mr. Bianchi for his attorney; she showed 
him the contract or something, and then lVlr. 
Bianchi called me up and asked me if I send 
Mrs. Higgins to him, he thought he could arrange 
for the mortgages, and I told Mrs. Higgins what 
he told me, and I think she went there. I asked 
later if she went there a11d she said yes, to see 
about another mortgage affair, but n·ot ,that. 

Q. When was all this? ' A. I cannot just re1ne1n-
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ber the date when it was, but it was before it was 
supposed to be closed, if I remem·ber right. 

Q. Are you sure of that? A. I wouldn't swear 
when it was, because Y do11't think anything has 
been done since November first. 

10 Q. You heard the testimony that she was given 
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a month's extension after the date? A. It may 
have been after that; I don't know. 

Cross examination by Nlr. Seymour: 

Q. Who engaged you to sell this property? A. 
The engaging party, a boy came to my office at 
different times and said his mother want~d to sell 
the property, and I went up to see her in regard 
to it. 
. Q. You went up to her house? A. Yes. 

Q. And you and she made some kind of an ar-
rangement? A. No; I sold the house 011ce before 
her; she said, "Go ahead and sell it, if I got her 
price.'' 

Q. Did you say you sold a house for her before? 
A. A house for her. 

Q. Not this house? A. No, another one. 
Q. And did you bring anyone there to see the 

house prior to the time the Iusos went there? A. 
Yes, I took three different parties tl1ere. . 

Q. At different times? A. Yes. 
Q. Over a period of what'? A. Probably in about 

three months time. 
Q. And these times that you took people there 

to see her, would she talk ,vith people about sell-
ing the house? A. Yes. 

Q. Why wasn,t the sale made? _ A. T'he offers 
were too small, I guess. 

Q. They couldn't get together on price? · A. Yes. 
Q. How did you come to get in contact with the 
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Iusos? A. I had known them for quite a while; 
he told me he wanted to buy a piece of property, 
and I went around there, and he asked me if I 
had anything; I mentioned this, and l took him 
up to show it to him; she was there at that time. 

Q. Did they talk ab .out the property and selling 10 
of it? A. Yes. 

Q. T1hey couldn't come to terms? A. No. 
Q. What happened then, as a result of that; did 

anything happen? A. Mr. Iuso, I took him back 
home, and then I later on took his wife up and 
showed it to her. 

Q. Did she talk to Mrs. Higgins, too, when she 
went up,-Mrs. lt1so? A. Yes, she talked to her. 

Q. What happened? A. And then Mr. Iuso went 
up again and offered a little more, and kept on 
until we got up to I think it was thirteen-five; we 
got up to thirteen-five and she wouldn't take that, 
and the deal was dropped, and we forgot all about 
it, and Mrs. Higgins' son ~ame to my office and 
told me that . his mother was re~dy to go through 
with the deal. 

Q. How long after the deal was dropped, was it 
that Mrs. Higgins' son came to your office ?1 A. 
About a ,veek; maybe a little more. 

Q. And in that time Iuso was out of it, was he? 
A. I even thought he had bought another place. 

Q. And then Mrs. Higgins' son came to you? A. 
Yes. 

Q. T'hen what did you do?' .A. I went right up 
and saw Mrs. Higgins; when I got up there, I said, 
"Your son tells me that you are ready to take 
thirteen-five," and she said, "No, I cannot take that 
and supply the mortgages.'' I said, "I will try and 
get a little more towards the mortgage, and if not, 
I will give you $100 off my commission," and l\t1r. 
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Iuso came up to thirteen-seven, whicl1 is two hun-
dred more .. 

Q. Do you know how many times Iuso was up 
there to this house wit¾ you? A. I should judge 
about three or four times. 

Q. Was there any one of those times when Mrs. 
Higgins said that she had been to see Mr. Bers-
techer or anyone else? A. No . .. 

Q. You started to answer and said you talked 
to l\'.lr. Berstecher about this thing before the m.ak-
ing of the contract? A. I did. 

Q. Do you remember when that was? A. Some-
time about two weeks before the deal went off. 

,.Q. And were you talking about this Iuso con-
tract? A. Yes. 

Q. What did you say to him and what did he say 
to you? A. At that time was when Mr. Iuso offered 
twelve-five, and I called Mr. Berstecher on the 
phone and I told him about it, and he said he would 
have to talk with _ Mrs. Higgins, and I asked him 
what he thought about the price, and he said he 
thought it was a good price for it; and then the 
next day, or day after, I called him again and 
asked him if he saw Mrs. Higgins, and he said she 
had been there and that I should go up and see 
what I could do with her, as he couldn't do any-
thing with her. -

-• Q .. That was ,on the Iuso contract? A. Yes. 
Q. That was before it became a contract? A. 

Yes. 
Q. Did you ever talk with Mr. Berstecher about 

it afterwards? A. I did not. 
Q. When you went down to the bank with Mrs. 

Higgins, you went to the Orange National Bank? 
40 A. Yes .. 
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Q. Isn't that the bank building in which Howe 
& Davis have their office? A. Yes. 

Q. That is the office Mr. Berstecher is connected 
with? '. A. Yes. 

Q. You sat out in the car while she went in the 
bank? A. Yes. 

Q. Did she say anything to y·ou at that time 
about seeing Mr. Berstecl1er or anyone else? A. 
No, she didn't say nothing to me. 

Q. Who was it that originated the idea of Mrs. 
Higgins supplying these mortgages; where did that 
suggestion come from? A. Mrs. Higgins, when I 
first went there to show the property, when Mr. 
Iuso made her an off er of around twelve-five or 
$12,000, she thought it was ridiculous, because she 
could get a private mortgage of $10,000 an .d a 
Building and Loan of $15,000; she said that at the 
time. 

Q. Who supplied you with the information from 
w-hich you drew this contract? Where did yo11 
get that information? A. I talked with both par-
ties and had them both agree upon it, before I 
drew up the contract. 

Q. Those were the terms they told you to put in 
the contract? A. Yes. 

Q. How is it that you made a change in there 
about a roo -ming house, about a restriction on her? 
A. They talked that over before we signed the con-
tract that night, and they wanted it put 'in~ 

Q. At that time did Mrs. Higgins say anything 
to you about she had to get more money because 
she wanted to buy another rooming house? A. No. 
Inf act, I showed her houses after that. 

Q. Did she say anything that night? A. No. 
Q. About buying another house? A. No. 
Q. What did Mrs. Higgins tell you was the rea~ 
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son why she wanted to sell the house? A. If I 
understand right, she said it was too-

The Court: N<z repeat wh:it she said. . 
'The Witness: It was too much work for 

her. 

Q. Did she say that - what she would do after 
she passed the hol1se over? A. She said she would 
purchase another ho11se. 

Q. Did she say she would buy another rooming 
l1ouse? A. Not particularly. 

· Q. Did she say she wouldn't buy a rooming 
l1ouse? A. No, not that she would or wouldn't, but 
sl1e would buy another house. 

Q. This clause, in which she agreed that she 
would not go in the rooming house business with-
in a short distance-you wrote in this contract, in 
pen writing, "The said party of the first part agrees 
that she will not start a rooming house within ten 
blocks in five years' ''; was that put in there before 
the contract was signed?' A. Yes, it was. 

Q. And was that agreed upon between Mrs. Hig-
gins and Iuso by reason of their talking together? 
A. It was. 

Q. In your presence? A. It was. 
Q. Did Mrs. Higgins agree that she would not 

start a rooming house within ten blocks within a 
period of five years? A. She did. 

Q. And then that was written in with her per-
mission and knowledge and consent? A. It was. 

Q. Where you wrote in the contract that "The 
second mortgage is to be for three years," why 
was that written in? A. Mr. Iuso wanted it put in 
there just exactly how long the second mortgage 
would stand; as he didn't know what an1011nt it 
would be, and he didn't want it called within a 
year. 
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Q. Was that because she was going to raise a 
first mortgag,e or continue the mortg :age that ,vas 
on? · A. The understanding was she could raise 
the mortgage and Mr. Iuso told her he didn't care 
what kind of mortgages she got, that he had $·2,000 
to put into it, and he wanted a second mortgage, 
whatever it may be, that it must be for three years. 

Q. He was to give her $2,000 cash? A. Yes. 
Q. And the difference between that $2,000 cash 

and the selling price was to be covered by a mort-
gage? A. She was to get a mortgage what she-
could, and the difference she was to take for sec-
ond mortgage. 

Q. Was that understood? A. Yes. 
Q. After you talked that over, and agreed on 

these things, Mr. Stewart, what did Mrs. Higgins 
do with the contract before .she signed it, any-
thing? A. She was reading it when I read the 
other one. 
. Q. After she read it, what did she do? A. She 
laid it down and she talked with her son, and she 
went out in the other room with her son. 

Q. Do you know her son? A. She had all three 
of them there. 

Q. Were they all there? A. Yes. 
Q. Was the boy there that came down to your 

office and told you that his mother wanted to do 
business with the Iusos? A. Yes, he was there. 

Q. Could you hear what their conversation was 
out in the other room? A. No. 

( 

Q. Where were you; in the parlor? A. Yes. 
Q. You folks were all in that room? A. Yes. 
Q. And where did she go; in the kitchen? A. In 

the kitch .en. 
Q. Do you know if there was anyone there out-
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side of Mrs. Higgins and her three sons, other than 
they? A. In the kitchen? I cannot tell you. 

Q. You didn't go in there? A. I was in the 
kitchen, too. I don't r,emember who was there, 
outside of her and her sons. 

10 Q. You know the children were all there? A. 

40 

Yes. 
Q. They are . all grown? A. No, they are all 

young men, sixteen years up. 

The Court: How high up? 
The Witness: Not more than twenty-five, 

I don't think, the oldest. 

Q. And she took this $700 check, did she not? 
A. She did. 

Q. And when you came around tl1e next night 
what did she tell you about your commission? 
A. She said she hadn't had the check cashed. 

Q. That night, the night she got the $700? A. 
She would get the check cashed the next morning 
and give me my commission. 

Q. Did she say anything about what part of the 
commission you were going to get? A. She did not. 

Q. She didn't say how much or how little? A .. 
No. 

Q. Did she say when she would give it to you? 
A. The next day I was to get it. 

Q. What was she going to do? Were you going 
to go up for it? A. I was to go up the next nigl1t. 

Q. And she was to get you the check cashed 
during the day, and you went the next night? A. 
Yes. 

Q. You saw her? · A. Yes. 
Q. Anything said about the contract or Mr. Ber-

stecher? A. No. · 
Q. Or she being unwilling; anything said like 
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. that? A. No, the · only thing she said the next 
night was-she spoke something about she didn't 
know whether she could get these mortgages; she 
stated right then that I would have to help her 
about the mortgages, and I told her-I said, "I 
will go out and l1elp you get those," but I didn't 
say I would help pay for them. 

Q. Not at that time? A. No. 
Q. When did you go back again? A. The next 

night. 
Q. The first night ,vhen you went back was any-

one in the house with her, except herself; any 
of the family there? A. I don't remem 'ber. 

Q. You went back the next night; was there any 
of her family there at that time? A. Tl1e boy was 
there, but she sent him to the store. 

Q. You and she talked? . A. Yes, we did. 
Q. You asked her about your commission, I sup-

pose? · A. I sure did. 
Q. What did she say? A. She hadn't got the 

check cashed tl1e second night. 
Q. Did she say anything about 1\1:r. B,erstecher 

or anyone else? A. No. 
Q. When did you see her the next time? A. I 

said I would come up the next morning, and I 
went then. 

Q. Yo11 went up in the car? A~ Yes. 
Q. What did you do? · A. I took her to the bank. 
Q. The Orange National Bank? A. Yes. 
Q. Do you kno"\tv how long, approximately, you 

were sitting out there in the car while she was 
inside? A. Not more than five minutes. 

Q. When she ca1ne out she gave yo11 $100 cash? 
A. Yes. 

Q. Did she at that time say anything about Mr. 
Berstecher or the contract? A. No. 
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Q. When was it )rou knew that you were not 
going to get your commission? A. She told me 
at that time she didn',% want to give it to me all 
at once, and a weel{ after I called 11p for some 
more money, the11 . she tt1rned me off and said 

:10 I ,vasn't going to get any more money; I would 
have to help pay for the bonuses on the money. 
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Redirect examination by Mr. Fitzmaurice: 

Q. You say that the three boys were there that 
night; you are sure of that, are you? A. Which 
night; the night of the signing of the contract? 

Q·. Yes. A. T'hey were. 
Q. You talked to them? A. Yes, I talked to first 

I 

one and then the other. 
Q. Are you sure that three of tl1em were there? 

A. They were there. 
Q. T'he reason you called up Mr. Berstecher was 

to get Mr. Berstecher's assistance, if you could, 
to put this deal through?' A. That is rigl1t. 

Q. She wanted $15,000 for the property; you had 
ma .de an offer of twelve-five'? A. Yes. 

Q. Then he spoke to her? A. That is what he 
told me. 

Q. And said, "You had better go 11p and see 
her yourself"? A. That is right, yes; that he 
couldn't do anything with her. 

Q .. T·hen you did ·know that she consulted with 
Mr. B.erstecher, of Howe .& Davis, about this trans-
action with Iuso? A. At the price of twelve-five. 

Q. But you did know, Mr. Stewart, that she was 
consulting . Howe & Davis about the sale to Iuso, 
didn't you? A. Yes. 

Q. Before the contracts were drawn by yot1? 
A. Yes. 
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E'xamination by the Court: 

Q. You said on your direct examination, that 
the first you knew that this deal was not going 
through, was sometime after the first of Novem-
ber? A. Yes. 

Q. You said a moment ago that a week after 
vou received the hundred dollars on account of .., 

your commission, Mrs. Higgins told you that you 
wouldn't get any more, there ,vas nothing else 
coming to you. Why do you say that you knew 
you were not going to get any commission a week 
after and that you didn't know that the deal 
wasn't going through until some months after? 
A. S,he just simply told me--she didn't tell me I 
wasn't going to get any more money, but she 
wouldn't give me any more unless I would pay 
half of the bonus for the mortgage. It wasn't said 
that she wasn't going through with the deal. 

Q:. Had you told her before that she wo11ld be 
obliged to pay bonuses for mortgages? A. Yes, I 
also told her. 

Q. When did you tell her? A. E.ven before she 
signed the contract. 

Q. How much bonus did you tell her she would 
have to pay? A. I don't know; I didn't know 
where she was going to apply for it. 

Q. You knew what bonus she would have to pay 
and what kind of bonus? A. You can pay different 
prices, one, two or three per cent. 

Q. Did you know what was being exacted in that 
neighborhood? A. Only with her; she was well 
acquainted with the Orange Building and Loan; 
that was one per cent. they charge bonus. I prob-
ably knew that she would have to pay that if she 
got it there. In regard to the mortgages, I told her 
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before she signed it, that I couldn't get over $8.,500, 
Buildin .g Loan on th~ property, and if she could, 
she was a better real estate man than I was. 

/ 
Further e:vamin.ation by Mr. Fitzmaurice: 

10 Q. Why did )'"OU send her to Bianchi? · A. That 

·3·0 

40 

was after the contract was signed. 
Q. Why did you send Mrs. Higgins there? A. 

Because he asked me to send her. 
Q .. Because Mr. Bianchi asked you? A. Yes .. 

MARY HIGGINS ,, delendant, s,vorn. 

Direct examination by Mr. Fitzmaurice: I 

Q. You are the defendant in this case?' A. Yes . 
. Q. Where do you live? A. 35 Valley Road, West 

Orange. 
Q. Is that property mentioned in this contract 

with Iuso? A. Yes. 
Q. What do you conduct there? A. I have a 

r<?o~ing house. _ _ 
Q~ Do you recall the night Mr. Stewart-you 

know him? A. Yes. 
. ' 

Q. Do you recall the night he came in there with 
the I usos? A. Yes, I do, well. 

Q. What time .of the night w.as it when they got 
there? A. After nine o'clock, or maybe quarter 
past nine. 

Q. Who was in the house besides yourself? A., 
Myself and one of my boys .. 

·Q. Which one of the · boys was it? A. My son 
Jack; he is right here in court. 

Q. · Is this Jack here? A. Yes. 
Q. How many bQys have you? A. T 1hree. 
Q. Were the other two there? A. No, James 

" 
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was there and he went right out. Mr. Stewart and 
Mr. Iuso entered my house and I was in the kitchen 
and I hadn~t finished up my work at the time, and 
I heard these people coming in, I said to my-

Q. You cannot tell what you said to your boy. 
A. No, this was the idea of it; my boy was studying 10 
in the kitchen, doing his lessons, and I said to him-

Mr. Fitzmaurice: You cannot tell us what 
you said to your boy. 

The Court: She can if she said it in the 
presence of other people . 

. Q. Were other people there when you said this? 
-A. Just as I l1eard tl1em coming in, I said, "This is 
Mr. Stewart and -Mr. Iuso; I didn't expect them 
tonight" at that time, and I didn't expect them, 
because he was in n1y house that evening between 
three and four o'clock, if I remember right; he 
told me at that time that he had a buyer for the 
place, and I said, ''Well, all right"; I said, "It will 
be perfectly all right," and he said, "All right"; he 
said, '·'I am going back to the Iusos and find out if 
I can get a deposit from them, and if I do so, I will 
come right up here tonight.'' . I said, "All right." 
He went home, and as he · went out through the hall 
he said, "They are going to give $500 deposit and 
I am going to try to get seven out of them"; he 
went ·home . at that time and I didn't see him any 
more until nine o'clock, it was really quarter past . nine. 

Q. Did you have an appointment with him then? 
A. He said perhaps he might come if he could get 
Mr. Iuso and his wife to consent to come along. 

Q. Did he tell you he was going to come back 
with the Iusos and with the contracts? · A. If he 
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possibly could; he didn't say nothing about the 
contracts. 

Q. Was there anything said about the contracts? 
A. Well, no, not at all fu the afternoon; he went 
witl1 the intention of getting the deposit, the last 

10 I saw of him. 
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Q. Then Mr. Iuso and Mrs. Iuso and two or three 
otl1ers came? A. Yes. 

Q. They all went into the parlor? A. Yes. 
Q·. You went in there and sat down? A. Yes. 
Q. And '\vhat was said? A. Mr .. Iuso and Mrs. 

Iuso, and I don't know was it her brother-in-law 
or her brother, I cannot tell, but I know there was 
five of them there, and they took seats around, 

I 

but Mr. Stewart did not take a seat; he stood at 
the end of the table and he was very pleasant and 
very happy, and he said, "I have an agreement 
made out, and also a deposit; I increased it; I got 
seven." I said, "That is all right," and in the 
meantime I went out to straighten up something 
in my kitchen, and I said, "I will be right back," 
and Jac1: was doing his lessons in the kitchen-
that is my son; he will be eighteen-he went out 
through the hall; right as I left the kitchen he 
went out. 

Q. Was there anyone in the kitcheh? A. Of my 
children that night only one of my boys. 

Q. Mrs. Higgins, did you read the contract that 
night? A. No, sir. 

Q. Who read the contract? A. Mr. Stewart; be-
cause, in fact, if I read the contract, I wouldn't 
know what it meant; I didn't read it; he read it. 

Q. Did he ask you to sign it? A. Yes. 
Q. What did he say? A. He went along and he 

said everything would be the same, and I said, 
"Well, now," I said, "I didn't really expect you 
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tonight, Mr. Stewart, by any means"; I said, "It is 
quite late," and he started to read the contract, 
and when he had read the contract, he said, "Now, 
sign it." I said, "No, Mr. Stewart, I will sign - no 
contract until we go to see Mr. Berstecher in the 
morning." 10 

Q. Who was Mr. Berstecher? A. My lawyer. 
Q. Had you seen him previously to this? A. No, 

I hadn't seen him in two or three days. 
Q. But you had seen him sometime before? A. 

Yes. 
Q. Consulted with him? A. Yes, but there was 

no sale made or no contract. 
Q. You told him you wouldn't sign until you 

saw Mr. Bers tech er; what did he say then? A. 
He said, "Now, what do you do that for?' You 
see how much work I have done trying to sell your 
property, and now you don't want to sign the 
contract. Why don't you?" I said, "Because I 
don't want to _sign the contract until Mr. Berstecher 
sees it, because I know nothing about it.'' He said, 
"Now, don't dread that at all," he said, "because 
anything that isn't in the contract is going to be 
perfectly ratifi~d when Mr. Berstecher sees it," 
and I went out-I got awfully nervous and I went 
out in the kitchen, and he followed me out there: 
he said, "By a sport, sign it"; I said, "No," and 
Jack got excited. 

Q. Who was in the kitchen? A. Jack, my son, 
and of course he saw that I got very excited, and 
he came in. "Mr. Iuso and his folks are there,'" 
I said, "I don't want to do any business tonight.. 
because' ·' I said "I want to feel that everything that 
I do is perfectly safe and right, and the idea is to 
go down to Berstecher's in the morning; there is 
only just a few hours' difference, and we will go 
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the first thing in the morning," and Mr. Ste,vart 
cut me right off just at that moment ·and he sai<l, 
"Why, I was talking to Mr. Berstecher since I sa"\\1 

you," he said, and th4t would be after three 
o'clock, "and Mr. Berstecher told me to come di-
rect up here and go ahead with the sale, and any-
thing tl1at isn't perfectly all rigl1t, come down in 
the morning to his office, and it will be rectified"; 
he put it · that way, and then I considered it for a 
few minutes, and I said, "You have been talking 
with Mr. Berstecher?" And he said, "Yes," an ·d 
encouraging me about that he spoke to Mr. Ber-
stecher, and then I signed it, but as I signed it, 
before I signed it, I turned around to the five that 
was in the room, and also to Mr. Stewar 1t, and I 
said, "Now, .as long as you are so per~istent to 
sign it, I will sign it, and this means that Mr~ 
Berstecher has to look over it and see that it is 
perfectly all right before anything else goes on ." 

Q. Then you signed it, did you? A. Yes. 
Q. When did you sign it? A. I don't know; 

somebody spoke up and asked how the check 
should be made out, the deposit, and Mr. Stewart 

. ' 

smiled a very big smile, and said, "Make if out 
to me, I will take care of it, and I will go down in 
the morning and get it cashed." Then I did get 
very suspicious, I will admit, and I said, "No," I 
said, '·'Stewart, that check cannot be made out to 
you; I am just after explaining to you folks, and 
that check has got to be made out to me. S,11ppos-
ing when Mr. Berstecher says it is not perfectly 
all right eno11gh, that check, and it will 'be returned 
back," and he said, "T 'here will be nothing at all 
about that, because it will be perfectly safe," so 
theri he got over-he said, "Where is the differ-
ence?" I said, "A lot of difference; I will take 
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care of the check,'' and hand~d it back to the 
Iusos, and Mr. Iuso ans,vered and l1e said, "That 
is p erf ectl y all rigl1 t; that is all right." 

Q. T'hey gave you the check? A. And it was 
either Mrs. Iuso's brother or Mr. Iuso's brotl1er 
that asked what the name was, and I turned 
around and I told him my name. 

Q. Mary Higgins? A. Yes, and he started to-
and Stewart said the check ought to be made out 
to him, and my Jack jumped out of the kitchen 
and came in and said, "You are trying to fool my 
mam .a,'' and he said, "No, I am not trying to 
fool your mama; children like you 011ght to be in 
bed and don't b11tt in b•usiness, and the likes of 
you ought to be in bed." 

Q. ~s this the b•oy (indicating) ? . A. Yes. Then 
Jack got very excited, he turned around; I said, 
"Never mind, Stewart, you remember it is no more 
about the sale until Mr. Berstecher sees it." 

Q. Then did they go out and leave you the check 
for $700? A. Yes, of course, the talk went on 
until I said, "W ell"-1 said, · ''Well, that is all there 
is to it; I am not at all trying to do anything, only 
what I know." 

Q. Mrs. Higgins, you continued to talk that over 
for a little while sociably and then they went out? 
A. Yes. 

Q. T'he next morning what did you do? A. The 
next morning I got along with my housework, just 
at eight o'clock, about quarter past eight, Mr. Stew-
art was back to my house. 

Q. In the morning? A. Yes. Wl1en he came 
back there was no one in my house at all but my-
self, and he came in and he talked and ·bid me 
good morning; we were very sociable, and he said, 
"How about that check?'' I said, "T 'he check is 
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perfectly all right, as far as l know," and I said, 
''I have the check." He said, "How about paying 
a commission? You know you made the admis-
sio11 to give me some ov-fhat commission?" I said, 
"Yes, and I intend to," and he said, "Well, why 

JO Ilot go down and get that check cashed," and I 
said, ''Well, I will tell you what I will do"; then, 
of course it ,vas getting on twenty minutes after 
eight that very next _morning. I said, "Yes, it will 
be all right, but in the meantime we will go down 
and go up and see Mr. Berstecher,'' and he smiled 
with a very big smile and said, "All right"; so we 
went down. He had his car outside; I had no one 
to protect me then, because my children had gone 

I 

to school, and my other two boys had gone to 
20 work, but I had a friend who lived nearby, and in 

the meantime I called her and asked her if she 
would go with me. 

30 

• 

40 

Q. Who was that? A. l\tlrs. Gibbons. 
Q. She is the lady sitting here? A. Yes. I told 

Mrs. Gibbons when I called her-I didn't have ver)r 
much to tell her, but I told her-I left Mrs. Gib-
bons-we went down opposite Howe & Davis' 
office. 

Q. You say "we"; whom do you mean? A. Mr. 
Stewart, and Mrs. Gibbons and myself; we went 
down and he drove up right opposite Howe & 
Davis' office-Mr. Berstecher's office. 

Q. Where, in the Orange National Bank Build- -
ing? A. Yes, right opposite Mr. Berstecher's build-
ing. I said, "I am going up to see Mr. Berstecher 
and see what he thinks of the sale. He said, 
"Well, all right; there is no need of my going up 
until I see you go up and find out if he is up there.'' 
I went up there and Mr. Berstecher wasn't there. 
I came down, and he asked me if he was there: 
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I said, "No, sir, he isn't." T'hen he said, "How 
about that commission? I am very hard up for 
money and I want some money. You know you 
promised me some." I said, "I didn't promise you 
any money, but ·being you are so hard up for the 
money, and that you want it so badly, that you 10 
want the money so badly"-he said, "You had bet-
ter give me $100, anyway, $200"; "No,'' I said, "I 
will give you $100, and I will give it in front of 
Mrs. Gibbons until such time as I see Mr. Ber-
stecher." He said, "All right," and he took the 
$10·0. 

Q. Where did you get the $100? A. I took it out 
of my own money. 

Q" Did you cash the check? A. No, sir, I did 
not; and Mrs. Gibbons was witness. I.said, "Mrs. 
Gibbons, I am giving Mr. Stewart $100 commission; 
we had a little difficulty up in our house last night, 
and we thought we were settling it this morning 
by seeing Mr. Berstecher, and he isn't there." 
Stewart said, "$100 is all right; it is $200." He 
said, "The first opportunity we can get, we will call 
on Mr. Berstecher," and I said, "I wish it was now." 
So we got out of the car, Mrs. Gibbons and myself, 
and he turned around and he went away and I 
didn't see no more of him that day. I went back 
again to Mr. Berstecher's office and he hadn't come 
in, and he wasn't in all day, to my knowledge, be-
cause I went there twice. 

Q. Then you did see him finally? A. Then the · 
next morning I went down and I saw him, and he 
told me-

Q. Did you show him the contract? A. I brought 
it with me. 

20 

30 

Q. Did he explain it to you? A. Yes, he ex- 40 
plained it to me. 
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Q. Tl1en wl1at happened? A. And told me-he 
asked 111e my arra11geme11t, I had made; and I told 
him as far as I knew and as far as I already paid, 
and he said, "Well, Mfs. Higgins, this is a very 
poor contract for you." He asked me if I read it; 
I said, ""No, Mr . . Stewart read it." I came here and 
he knew well that I had done wrong to sign it then, 
and he thol1gl1t over it, and I didn't see no more 
of Stewart until the third morning; on the third 
morning he telepl1oned to my house between nine 
and 'ten o'clock, and that was on the third morn-
ing, and he was very pleas.ant, and asked how 
things were coming. I said, "All right." He said, 
"How about some more commission?'' I said, 

/ I 

"Well, I guess it will be all right." He said!) "I 
will tell you; I have a couple of houses for sale; 
why not go out and see about them?" I said, "Well, 
I don't know about that,'' and he said, "You want 
to get _settled, don't you?" I said, "Yes." He said, _ 
"I want some more of that commission." I said, 
"No, yo11 can not get no more ' of that commission 
until we see further and until I see how things go," 
and he said, "I want that money; I need it.'' I 
said, "We have to wait"; he said, "We will drop 
it anyway, but," he said, "you had better come out 
and see the houses''; so he came up and I went 
around to see the houses, and he showed me a 
couple of houses and also a rooming-house down 
in East Orange, I don't remember the name of the 
street; so I came home and he said, "Well, now, 
I will tell you, Mrs. Higgins"--no, he said, "I want 
more of that money, and you might _ as well give it 
to me." I said, "l will give no more money until 
we see how things are going to go." · So he went 
home, and about two days after, if I remember, 
he telephoned and told me-he asked me ''How is 
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things?" I said, ''All right, as far as I know." He 
said, "Have you got busy on getting tl1at mort-
gage?" I said, "Well, Mr. Stewart, 1 didn't know 
nothing about getting mortgages. As far as I 
know-of course, I don't know very much about 
business, but I always understood that it was the 
fellow who takes the house that gets the mort-
gages." And he said, ''Oh, no, that is altogether 
wrong; you had better go out and get that mort-
gage quick, because these people will be into your 
house in a few days, or in a few weeks, I mean; 
you had better go out and get a few rooms for your-
self and the boys and get busy and get it.'' ' I said, "I 
know nothing about getting a mortgage." He said, 
"I will tell you what I will do. I will bring you 
down to Newark, and show you those places to g,et 
it." I said, "No thank you; you have to talk to Mr. 
Berstecher about it." So he went off the phone. 
He hung up then; that is all he said. 

Q. Did he take you any place about mortgages? 
A. No. 

Q. Did you go any place? A. Yes. J • 

Q. Did he send you there? A. N·o. 
Q. How did you come to see about it? A. I was 

to Mr. Yeomans, in Orange. 
Q. The Orange Building and Loan? A. Yes, and 

he said that he never heard of such a thing, and it 
couldn't be granted. 

Q. He told you what? · A. He couldn't do any-
thing on getting a loan like that. 

Q. Did you go anywhere else to get the loan? · 
A. I came down to the Wiss Building one time, and 
he said to bring the fell ow who sold the house and 
also the people tliat was going to buy it, and he 

Id th H .d "Y .,.J ' wou see em. e sa1 , ou . uon t own any 
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property after you sell it," and I said "No." 'Tl1at 
was the only two places I went. 

Q. Did you find out what it was going to cost 
you to get mortgage on {he property? A. Yes. 

Q. How much? A. Around $,600. 
10 Q. Where did you get that information? A. Mr. 
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Berstecher told me about the amount it would be 
and also Mr. Yeoman, of the Orange B11ilding and 
Loan. 

Q. Did you go to Mr. Bianchi, in Orange? Ao 
Yes, I went in to Mr. Bianchi . . 

Q. How did you come to got there? A. Three or 
four weeks after, I went in to Mr. Bianchi; he sent 
word to me and asked me to come and see him, 

• I 

through Mr. Stewart. 
Q. Mr. Stewart told you? A. Yes, through Stew-

art, I heard it, and through the Iusos, but I went 
in there and brought the contract with me, and 
Mr. Bianchi, when he looked at it, he said, "I don't 
think you could get that much." I said, "I never 
agreed to get it." He said, "Well, that is all," and 
that is all that went on between us. 

Q. Then on November first did you go down to 
Mr. Seymour's office? A. Yes. 

Q. How did you com_e to go there? A. I knew 
that was the day that the agreement was to be 
settled, that that was to be closed, and I went 
down and explained it to Mr. Seymour and also to 
Mr. Iuso I couldn'l get it, and I promised to get 
it. I said that when the sale started that Mr. Stew-
art was to get the commission, and I ,vas to get 
$2,000 cash, and I was to take $2,000 of a second 
mortgage for three years. I said, "Three years is 
a long time." That is what went on between Stew-
art and I and Mr. Iuso, and he said, ''Why not 
make it three years?" I said, "All right~ I will for 
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the second mortgage, I will make ,it three years." · 
So I told Mr. Seymour that in his office that day, 
and that was all I heard about it, and on another 
occasion I went-I don't remember what day it 
was-they was worrying me to get it settled, and I 
went to Mr. Iuso's house in Orange and I said, "It 
is terrible that this thing is hanging on; why not 
go and try to make some arrangement to get this 
mortgage? Stewart said that I had to get it." · He 
called him up and he brought him to his house. I 
thought we would come to some agreement. Mr. 
Iuso did call him up and he came to Iuso's home, 
and I was inside and he was in the store outside, 
and just as he came in, Mr. Iuso said, "Why, Mrs. 
Higgins is here," and he said, "Is that so?" And 
he said, "Well, what is it now?" And he said, 
''Well, to make some arrangement about getting 

I 

this mortgage the same as you have talked about, 
and get it settled," but he said, "To hell with Mrs. 
Higgins, I don't want to see her." I said, "I trust 
you, Mr. Stewart, but I didn't come here on that 
intention. I came here for you and I to go and 
see if we get the mortgage, the same as you have 
placed on this agreement." He said, "I have noth-
ing to do with it. You can go and get it and pay 
1ny commission, and that is all that the sale has 
to do with me." Right in Mr. Iuso' ·s home that hap-
pened, and I walked out; I said, "All right, Mr. 
Stewart," and thanked him, and came right home 
and I was not able to walk home. 

Q. You did nothing further about it? A. No, I 
never saw Stewart after that or heard from him. 

Cross examination by Mr. Seymour: 

Q. How did you come down to my office first? 
· A. I went down by trolley. 

1-0 
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Q. Who told you to come down? A. You wrote 
me a letter. 

Q. Do you remember about when that was? A~ 
Around November first. / 

Q. Around the last week of October? A. Yes. 
Q. I asked you to come to the office for the sake 

of passing title? A. Yes. 
Q. You came? A. Yes. 
Q. Do you remember what you told me? - A. 

Yes, l do, if I remember. 
Q. You remember you told me that you had 

found it impossible to get these mortgages .? A .. 
Yes. 

Q. You couldn't get them? A. No. 
Q. Yon tried all over? A. Yes. 
Q. Do you remember I asked you who your 

lawyer was? A. Y eso 
Q. You remember you told me that you didn't 

have any lawyer in this transaction? A. I never 
said such a thing; I said that Mr. Berstecher was 
my lawyer. 

Q. Didn't you tell me that Mr. Berstecher had 
done some things previously for you? ' A. Yes, he 
did all my business. 

Q. What did I tell you to do? A. You suggested 
for him to try and get a loan. 

Q. The first time you came in, didn't I tell you 
to go right back to Mr. Berstecher? A. Yes. 

Q. Didn't I, while sitting in my office, call his 
office on the telephone? A. Yes. 

Q. And didn't I tell him what you had said to 
me and what I knew about it? A. Yes. 

Q. Do you remember my saying in your presence 
that I was writing a letter to Mr. Berstecher ex-
plaining all the details? A. Yes. 
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Q. Following that, did you go in and see him? 
A~ I took that letter right up. 

Q. You carried it up to him? A. Yes. 
Q. As a result of that letter, do you know if 

anything happened? A. If I remember right, Mr. 
Berstecher telephoned to you and exp\ained and 
talked tl1ings over with you in answer to that letter, 
if I remember; I don't know anything about that. 

Q. You came back to my office again, didn't you? 
A. Yes, and told you that I couldn't do nothing 
about it and how Stewart had treated me. 

Q. You ,vere down to my office two or three 
times? A. Twice; just once and after that-

Q. Do you remember November first when you 
were there with Mr. Iuso and Mrs. Iuso? A. Yes. 

Q. And do you remember whether or not any 
money was offered to you .? A. Yes, there was 
money offered to me. 

Q. Do you remember how much money? A. 
$1,000 check, from Mrs. Iuso's mother--$1,30O al-
together. 

Q. That was a thousand dollar cashier' ·s check, 
bank check? A. Yes. 

Q. And $300 in cash? A. Yes, it was pushed over 
on your desk. 

Q. Mr. Iuso handed it to me and I counted it out 
and handed it to you? A. It was a check. 

Q. A one thousand dollar cashier's check? A. 
Yes. 

Q. You saw that? A. Yes. 
Q. And $300 in bills? A. Yes. It was on your 

desk. 
Q. And I offered you that? A. Yes. 
Q. And I asked you for your deed? · A. Yes. 
Q. You told me you didn't have ·the . deed? A. 

Yes. 
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Q. That you had f otlnd it impossible to get these 
mortgages? A. Yes .. 

Q. And then do you remember we all sat there 
and talked about how /t he Iusos could possibly 
help you raise these mortgages; do you re1nember 
that? A. Yes. 

Q. Do you remember that it was my suggestion 
that we do nothing and give you thirty days more 
and we try to help you raise the money? A. Yes. 

Q. Do you remember you went away with that 
idea in mind? A. Yes. And I ,vould talk it over 
with lVIr. Berstecher. 

Q. I also insisted that you go right back and tell 
Mr. Berstecher? A. Yes. 

Q. Do you remember I called my steno'grapher 
and I wrote a letter to Mr. Ber~techer, telling him 
in your presence what we l1ad done? A. Yes. 

Q. And that letter was given to you and you 
carried it up to his office? A. Yes. 

Q. Do you know whether or not the Iusos have 
done anything to try and get these mortgages? A. 
No. 

Q. Do you know what they have done since that 
time to get this settled? A. Nothing. , 

Q. Have you ever done anything towards getting 
mortgages on this property of yours, other than see 
Mr. Yeoman of the Orange Building and Loan and 
so1ne other people whom you mentioned? A. No. 

Q. Did y·ou ever do anything more than that? A .. 
No. 

Q. Did you ever tell Mr. Ste,vart before the Iusos 
came around there anything about how much 
money you could get on mortgage?' A. No, I did 
not. I told him I was going to · take $2,00,0 cash and 
he was supposed-I don't know nothing more 
about it. 
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Q. Yo11r understanding ,vas that you were to get 
$2,000 cash? A. Yes, and that is all I had to furnish. 

Q. You didn't have to furnish that? A. I was to 
get $2,000 of a deposit. 

Q. Of deposit? A. $2,000 altogether. _ 
Q. Then you understood the nigl1t that you 

signed this contract,-and you admit you signed 
the contract? A. Yes .. · 

Q. You understood you .got $700 in cash that 
night? . A. Yes. · 

Q. And you expected that you would get ·$1,300 
more in cash? A. Yes. 

Q. That is all the cash you were going to get out 
of the property? · A. From Mr. luso, but I expected 
that I was going to get the remainder what was left 
over, that would be coming out of that money, be-
cause I never agreed to get the mortgage. 

Q. Whom did you have that understanding with? 
A~ Mr. Stewart. 

Q. Mrs. Higgins, do you read English? A. No, 
sir, I don't, nor I didn't read it. 

Q. You write? . A. Just barely sign; I never read 
it and don't know how to read it. 

Q. Is this your boy who was there with you (in-
dicating)? A. Yes. 

Q. How old is he? A. Seventeen. 
Q. What class is he in, in school? A. He was in 

the Con1me~:cial; he is past the Commercial Grade, 
in St. John's. 

Q. He is in Hig ·h School? 

Mr. Fitzmaurice: Commercial Grade is 
not in the High School; there is no Commer-
cial Grade in St. John's. 

A. He was in the Commercial Grade at that time. 
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Q. How old was he at that time? A. He was 
sixteen years. 

Q. Had he gone througl1 the eighth class in the 
grade? A. Yes. / . 

Q. After this eighth class he starts a comm er-• 
10 cial course? A. Yes. 

Q. And the night this contract was signed, he 
was in the kitcl1en studying his lessons?' A. Yes. 

Q. When it came time to 1fill out the check he 
came in from the kitchen to the parlor, the front 
room where you were, and he had some conver-
sation with Mr. Stewart about the check? ' A. Yes., 

Q. Isn't it a fact that after this contract was 
made in your presence and in the Iusos', in the 

I 

front room, . you took the contract and went in 
20 the kitchen where your son was? A. No, Mr .. 

ao 

Stewart never gave it to me; he never gave the 
contract out of his hand. 

Q. T'here were three copies of it? A. Yes. 
Q. All three copies were on the table in the 

parlor? A. Yes. 
Q. And while Mr. Stewart was reading one, did 

you have possession of one? A. He passed 1ne 
one over after he had read. 

Q. Where were the other two while he was 
reading? A. He gave one to Mr. Iuso and kept 
one himself. 

Q. Where was the third? A. He handed it to 
me after the check was made. 

Q. When Mr. Stewart was reading the signed 
contract, Iuso had a contract and Stewart had 
a contract; where was the third one? A. T:here 
were three on the table, and Stewart picked tl1em 
up and gave one each to us. 

40 Q. You had a contract while Mr. Stewart was 
reading his? A. No .. 
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Q. Where was it then? A. On the table; I didn't 
take it; I said, "Stewart, can I depend on you?" 
He said, "Yes, it is perfectly all right.'' 

Q. Did he read 011t what was in this confract? 
A. He read it out as far as I knew. He under-
stood, and that was the idea. 

Q. Did you hear him read out anything about 
what in room number five? A. No, I don't re-
member at all what he said. 

Q .. Did you know that on that contract you have 
a number of items? A. It was the day after that 
contract was filed that he came back and put that 
on, if I remember right. 

Q. The day after it . was signed? A. Yes, I be-
lieve it waso 

Q. Was he up to your house the day after the 
contract was signed? A. Yes. 

Q. Wl10 was with him? A. Myself. 
Q. He was all alone? A. Yes. 
Q. And you were alone? · A. Yes. 
Q. There wasn't anybody in . your house? A. 

There was a fe,v roomers. 
Q. They were upstairs? A. Yes. 
Q. No part of your family was there? A. No. 
Q. At that time you were annoyed at Mr. 

Stewart? A. I wasn't, no, but I didn't ~ee Mr. 
Berstecher at the time, and I was in doubt. 

Q. You were in dou 1bt? A. Yes. 
Q. You didn't feel good about the transaction? 

A. No, because I didn't understand anything 
about it. 

Q. You didn't like it?' A. I was waiting for Mr. 
Berstecher .. 

Q. You say that at that time, the second day, 
he went there and put these things in the contract, 
these items? A. No, not the day after, that even .-
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ing-not that night that it was signed t1p; that 
afternoon before the contract . was signed, I mean 
that is when he came up and put those things in. 

Q. Then before the contract was signed that 
afternoon, he came to yot1 and he told you that 

· 10 he had the Iusos up • to thirteen-five? · A. Yes. 
Q. And he wanted to bring them up that night? 

A. Yes. 
Q. And was that the time that you gave him 

these details of what was in these various rooms? 
A. Yes. 

Q. You and Mr. Stewart ,vent through your 
house and wrote down what was in the rooms? 
A. Yes. 

I 

Q. At that time there weren't any Iusos there 
20 at all? A. No. 

ao 

40 

Q. Did _you know that he was taking that infor-
mation for the purpose of makin .g this contract? · 
A. Yes. 

Q. And you also autl1orized him that day after 
giving him this information, to go to the Iusos 
and get the deposit, didn .'t you? A. Yes. 

Q. You 'knew that if it were possible for him 
to get the deposit, he was going to bring the It1sos 
to your house that night with the money? A. Yes, 
that night or down to Mr. Berstecl1er's oflice the 
next morning. 

The C,ourt: On that night. 

Q. Isn't it a fact that you testified on direct 
examination that when you heard them coming, 
you said to your son, "Here is Stewart '1vith the 
Iusos"? A. Yes. 

Q. ·T'hen before you saw him you knew the Iusos 
and Stewart were · there? A. I expected that that 
night. He told me when he went out-he said, 



57 

Mary Higgins, cross. 

"If I can get the deposit, I will come back,'' but I 
didn't expect him to come after nine o'clock. 

Q. What time was he there in the afternoon? 
A. Between three and fot1r, as far as I remember. 

Q. Did you say anything to him that afternoon 
about Mr. Berstecher? A. Yes; I said, "We will 10 
liave ~o see Mr. Berstecher about it; I a:1:1 not going 
to do no business until we see Mr. Berstecher." 
He said, "You need not worry because I was just 
npeaking to Mr. Berstecher." 

Q. He said that in the afternoon? A. Yes. 
Q. He said in the afternoon, "I was just speaking 

to Mr. Berstecher"? A. Yes. 
Q. On direct examination you said that during . 

the night you said, "I don't want to sign until I 
see Mr. Berstecher"? A. Yes. ·20 

Q. "And Mr. Stew:art said, 'I saw Mr. Berstecher 
this afternoon, after I saw you.' " Which is cor-
rect? 

Mr. Fitz Ma11rice: I object to the last few 
words. 

The C,ourt: What do you mean by the 
last few words, "after I saw you"? 

Mr. Fitz Maurice: Yes. 
T·he Court: Wasn't that what she testi-

fied to? 
Mr. Fitz Maurice: My recollection is that 

he said that he saw Mr. Berstecher, but I 
don't recollect "after I saw you." 

The Court: She testified on direct ex-
amination as Mr. Seymour has recited, as I 
recall it. 

The Witness: He said he had telephoned 
to Mr. Berstecher; he said, ''I have tele-

80 

phoned to Mr. Berstecher and everything is 40 
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perfectly all right." He said that in the 
afternoon, too. 

'The Court: Madam, what do you mean? 
Do you mean/2e said it in the afternoon 
and also said it at night? 

The Witness: Yes, both times he said it, 
but at the time then he left and I didn't 
quite expect-he left my hot1se with the in-
tention of going and talking over with him 
and getting it; at that time he had gotten 
a memorandum of them things. 

Q. You have a telephone in yo11r house? Ae Yes .. 
Q. And in point of distance how far is your 

house on Valley Road from the office pf Howe & 
Davis,-Mr. Berstecher's office? A. I should think 
about ten minutes or fifteen minutes in the bus 
or trolley. 

Q. And had you talked with Mr. Berstecher prior 
to this day about this Iuso talk or dickering? A. 
No, not on that day at all. 

The Court: Before that time. 
The Witness: No, I told them that any-

thing we would have to do, we would have 
to go to Mr. Berstecher. 

Q. Did Mr. Berstecher talk to you and say that 
Mr. Stewart had spoken to him about this sale to 
Iuso? A. Yes. 

Q. When was that? A. A few days before that; 
I don't know how many days. 

Q. Did you go to Mr. Berstecher's office and talk 
to him? A. Yes, he told me to come there; he 
said, "Mrs. Higgins, you come there"; he said some-
thing to me about that Mr. Stewart said something 
to him about the sale. 

Q. What was different about the sale at that 
• 
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time; why didn't you make it at that time? A. 
That was the first time that he came to the con-
clusion that he had the deposit, on that evening. 

The Court: You misunderstand. He says 
when you first talked with Mr. Berstecher, 
why didn't you go through with the sale 
then? 

The Witness: He hadn't the deposit and 
the sale wasn't convinced at the time. 

Q. You mean that it wasn't positive that he 
would take it? A. Yes. 

Q. It was a question of price only, Mrs. Higgins? 
A. Yes, and he was trying to get the price that I 
was asking. 

1.0 

Q. I-le hadn't offered you enough? A. Yes, at .2·0 
that time; and he came back and said all right, 
that he had got the price-that was in the after-
noon, and there was very little time between three 
o'clock in the afternoon, and I didn't think any-
thing more about it. 

Q. Two or three days before this was made, you 
talked to Mr. Berstecher about the deal? A. Yes. 

Q. At that time the price wasn't high enough? 
A. No. 

Q. And was that all that was the matter with 
the transaction, the price wasn't enough? A. Yes. 

Q. How m11ch was t_hat price, do you remember? . 
A. Thirteen-seven; thirteen-five first, and then he 
said thirteen-sev ·en. 

T
1

he Court: You understand, Mrs. Higgins, 
that Mr. Seyrnour asks you what price you 
had in mind, or what price you were ask-
ing for this property at the time that you 
first saw l\tlr. Berstecher. 

The Witness: T'hirteen-seven. 
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T'he c .ourt: Was that your original 
price? 

The Witness: Yes. T'hat is what I told 
Mr. Stewart is t}ie lowest I would sell it for. 

Tihe Court: You told him that when he 
came to you? 

T'he Witness: Yes, the first time he ever 
came to me, that that would be the lowest 
I would sell it for. He came back and forth 
three or four times. 

Q. But the price of thirteen-seven was agreeable 
to you? ' A. Yes. 

Q. And that price was to incl11de not only the 
land and b11ilding, b.ut also to include the furni-
ture that was enumerated in the contract? ' A .. 
Yes. 

Q. Were ·you selling that furniture? · A. Yes. 
Q. You understood that? A. Yes, I certainly 

did. 
Q. And were you looking for another rooming-

house at the time? A. Yes, I was. Mr. S,tewart 
s_uggested another rooming-house down in E,ast 
Orange. 

Q. Were you selling this property to· get out of 
ao the rooming-house business? · A. No, I was not. . 

Q. Your intention was to sell the l1ouse and then 
buy another rooming-house? A. Yes. 

Q. You were selling the furniture? A. Yes, I 
was, and I was buying the furniture for a large 
house. 

Q. Did you know that they had written in this 
contra _ct of yours that you could not go in the 
rooming-house business for five years within ten 
blacks? A. Yes, I did; we talked that over. 

40 Q. And that was agreeable and understood by 
you? A. Yes. 
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Q. And did you know that Mr. Stewart in your 
ho11se had written in there that the second mort-
gage is to be for thre _e years? ' A. Yes, I did. 

Q. And you agreed to that? A. No. 
Q. You didn't agree to that? A. I didn't read it. 
Q. B,ut yo11 did agree to it? A. I did agree to it. 
Q~ And the Iusos? A. Yes. 
Q. Both of those things, the restrictions as to 

your going into the rooming-house business and 
the three-year mortgage, that was the result of 
conversation between all you people? · A. Yes. 

Q. T'hat was all agreeable; you understood that 
thoroughly? A. Yes. 

Q. Did you make any eff'ort the next morning 
to get in touch with Mr. Berstecher when Mr. 
Stewart came to ~your house? A. Yes, I did; I 
went right down at eight o'clock that morning, or 
twenty minutes past eight. Mr. Stewart came to 
my house that morning, and he came along and 
he came right in, and he was very pleasant; . he 
said, ~'Well, how about that check?'' 

The Court: You have gone all over that. 
He asked you if you made any attempt to 
see Mr. Berstecher the next morning; you 
said yes. That answers the question. 

T'he Witness: Oh, yes, I did, m.ost de-
cidedly. . 

. . Q. You went to his office early, about twenty 
minutes or half past eight? · A. Yes. 

Q . . And he wasn't there? ' A. No. 
Q. What did you do then? A. Waited around 

for a little while longer, and stood around and 
went up to Mr. Berstecher's afterwards, and h·e 
wasn't there, and the next morning when I went 
down to Mr. Berstecher's office-
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Q. Did you do anything else that day? A. I 
went right home. 

Q. Did yo11 call up lVIp. Berstecher's office? A. 
No, his bookkeeper told me he wouldn't be home 
that day. 

·-1 O Q. And Mr. Berstecher is connected with or a 

20 

30 

member of the firm of Ho.we & Davis? 

Mr. Fitz Maurice: He is. 

Q. Did you know that there were otl1er lawyers 
connected with that firm right there at that office? 
A. I didn't know anything about it, b,ut I didn't 
know who they were, but Mre Ber _stecher was the 
one whom I always depended on. 

Q. Did you know Mr. Fitz Maurice? A. N·o, not 
at ,that time. ., 

Q. Did yoi1 know Mr. E.dward Davis? ' A. No .. 
Mr. Berstecher w~s the only one that I had confi-
dence in. 

Q_. What did you do the next day to get hold 
of Mr. Berstec~er? A. About the third day? 

Q. S,econd day. A. The second day I saw Mr. 
Berstecher on the second day, arid he told me-yes, 
I saw him then. 

Q. What did he tell you about that contract? 
A. He · took the contract and he read ·it over and 
he said, "Well, wl1at does this eleven-seven mean?" 
I said, "I don't know anything about ·it, because I 
ani ~9t able to read myself, and all I know is from 
my children," .and I wanted Mr. Berstecher to just 
see what he tho _ught of it, and he was the one who 
saw where the mistake was. 

Q. He told you that you were supposed to sup-
ply the mortgages? A. Yes. 

Q. And that was. the second day, then, the con-
tract was signed? . A. Yes. 
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Q. Did you tell Mr. Berstecher that you had re-
ceived the $700 deposit? A. Yes. 

Q. Did you ask Mr. Berstecher to do anything? 
A. I said, "What are we going to do about it?" and 
he asked me-he said, "You have it signed," and 
asked me what did I agree to do, and I told him 
and explained to him . . 

Q. · Did he advise you to do anything? A. The 
only thing, "We will have to leave it and see what 
we can do." 

Q. That was the second day? A. Yes. 
Q. You knew on the second day after you had 

talked with Mr. Berstecher that this contract was 
not what you wanted at all? A. Yes. 

Q. You knew that? A. Yes, and that I never 
agreed to it. 

Q. You knew you had never really agreed to it? 
A. Yes. 

Q. 'And then on the third day yo11 saw Mr. 
Stewart? . A. Yes. 

Q. He came around to your house again? A. 
Yes . . 

Q. And he wanted more commission? A. He 
did. 

Q. What did you tell him? A. I told him that I 
didn't think anything more; I said, "You have a 
certain amount and you will not get any more 
until we see what Mr. Berstecher thinks about it, 
because I think, Stewart, to be very frank with 
you, you have made a very poor sale for me." And 
he said, "I wouldn't do anything like that with 
you." I said, "Mr . . Berstecher thinks that it is.' ·' 
-T'hen he said, ''Go on and forget about it, and 
there is a rooming-house down · on some place in 
East Orange, and come· along and we will buy it 
and we will see about it, and you try and buy that 
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and get into the rooming-house again." I said, 
"That is all I have for a living." 

Q. You went out in~- Stewart's car on the third 
day and lool{ed at property? A. Yes. · 

Q. For the purpose of buying? A. Yes. 
Q. And you would have bought it if the price 

was right and you liked it? A. 1Yes. 
Q. That was the day after Mr. Berstecher told 

you that this contract "\Vas not what you agreed 
to? A. Yes. 

Q. Did Mr. Berstecher tell you what he was go-
ing to do, or did you tell him to do something .? A. 
I said, ''It is up to you, Mr. Berstecher, to see what 
can be done about it, because I know notp.ing more 
about it, and I can do no more." 

Q. Did you tell him to do anything? A. I told 
Mr. Berstecher, "You can see what you can do 
about it"; that is all I knew about it. 

Q. w·hat did yo11 want him to do : about it? Ao 
Not to let the sale go on on that contract. 
· Q. You wanted him . to stop the sale? ' A .. Yes. 

Q. You didn't want the contract to go on? A. 
No, not as far as I knew; I said, "I never can get 
that amount of mo -ney, so, Mr. Berstecher, what 
am I going to do about it?" He said, "He done it 
and you didn't agree to it, and you agreed to get 
the $2,000 on second mortgage"; I said, "Yes, and 
that is all," and he said, "W .e will see what we can 
do about it." 

Q. When you left Mr. Bers tech er, did you have 
in your mind that the contract was going through 
or · not? A. I didn't know how it was going; I 
didn't know what would be done about it, because 
as I told Mr. Stewart, I know nothing more about 
it. 

Q. That was the second day? A. Yes. 
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Q. The third day you went out with Stewart? 
A. Yes. 

Q. What did you do after that regarding this 
contract? A. I .went right home and pondered 
about it and left it to Mr. Berstecher to take care 
of; that is all I did. 

Q. -When did you next see Mr. Berstecher about 
it? A. I cannot tell you; maybe two or three w·eeks 
after that again. 

Q. Isn't it a fact you didn't see Mr. Berstecher 
about it the second da~y until after you had been 
down to my . office? A. I saw him before that. 

Q. 'The next time you saw him, then, you don't 
remember about when it was? A. No. 

Q. What did you and he do that day, the second 
time you saw him? A. On the d·ay after I came 
home from your office, if I remember right, Mr. 
Berstecher telephoned to you-

Q. No, before that. The second day after th ·e 
contract you ·saw Mr. Berstecher; when was the 
next time you saw him? A. Maybe three or four 
weeks after, I don't remember the date. 

Q·. Did you see him before you had been to my 
office or after? · A. Yes. 

Q. The second time you saw Mr. Berstecher what 
did you talk about? A. We talked about getting 
it. 

Q. Getting what? A. Getting a mortgage, and I 
told him that I had tried those two Building. and 
Loans and they said it would be impossible for me 
to get a loan like that, but they said that the reaJ 
estate fell ow and the buyer might have some 
chance to get it, . and asked me if I agreed to do 
that, and I said, "No," and they said, "You did 
agree to do it"; I said, "No, I agreed to take a $2,-
000 mortgage," · and they said the real estate f el-
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lows want to get it with the people who is buying 
property, and I told Mr. Berstecher then that I 
would do no more abo!M it. 

Q. Did you tell him to do anything? A. I said, 
''Mr. Berstecher, it is up to you to see what you can 

10 do now." 
Q. The next thing, happened, you came to my of-

fice? A. Yes, on the day it was to be closed and 
one time after. 

Q. The only thing that has prevented you from 
making this deed or delivering the property I think 
you w·ere unable to get that mortgage? A. That 
was up to Mr. Berstecher-yes, sir, I could not get 
it. 

Q. Had · you been able to get the mortgage, you 
20 would have delivered the property at that price? 

30 

40 

A. At that time. 
Q. T·he price was acceptable? A. Yes, at that 

time. ·, 
Q. What is the .difference now? A. I was satis-

fied to deliver the property " at that time, and at 
that date, if I get the money and if I wasn't fooled 
on the contract, l was satisfied to do so. 

Q. What is the difference between November 
first, 192:5, and this day? 

Mr. Fitz Maurice: · I object to that. 
Th~ , Court: . Let me ask you, please. I 

unQ.erstood _ there was a .$7,800 mortgage O:Q 

the property at the ti~e . the contract was 
.signed. .. 

Mr. Fit~ Maurice: · T·wo mortgages aggre-
gating $7,7.~}0. 

·, . 

. Mr. . Seymo~r: Forty:--five, th ,irty-e~ght 
and seventy-eight. 

Th~ Court: . ~. -am anticipat~~g. If she had 
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been willing to take a $3,90·0 third mortgage, 
that would have complied with the terms of 
the contract literally, except that there 
would have been a third mortgage instead 
of second, because there is nothing specified 
in the contract as to how the mortgages were 
to be divided, was there? 

Mr. Fitz Maurice: No, nothing at .a11.· 
T'he Court: The only difference between -

you, as I understand it, is that it would have 
required the payment of a considerable 
bonus to have gotten a second mortgage of a 
sufficient size to put this deal through, is that 
correct? 

. . 

Mr. Fitz Maurice: No, plus the fact, as I 
understand Mrs. Higgins and Mr. Berstecher . . 

as a result of their talks and the explana-
tion of this, that she didn't anticipate taking 

. . . - ' 

a second mortgage greater than $2,000!; that 
she was to get the difference in cash. In 
other words, she was to get all cash over 
$·2.,000 on a second mortgage, as far as she 
was concerned. · She realized there was $7,-
800 on there. 

The ··court: That would have been a third 
mortgage. 

Mr. Fitz M~,~rice: That isn't the way I 
understand it. S,he was to get -$·2,000· cash 
and $2,000 mortgage. 

The Court: That would have left $1,900 
in. ca,sh she was to get. You mean that she 
was going to get $1,9001 more in cash out of 
mortgages to ·be placed? 

Mr. Fitz Maurice: That is right. 

Q. On November first when you were offered 

to 

40 
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$1,30,0, was there anything else offered to ,you? A. 
Yes, you suggested,-if I remember, you suggested 
Mr. Seymour, that you PJt on some more cash on 
that, I think for seven months; in some way you 
explained that that amount would be $1,000-in-
stead of a year. I said, "I don't want to have no 
more to do with any deal, because I am in wrong 
now, and I don't want to have any more to say 
until I go back to Mr. Berstech~r," and you agreed, 
you said, "All right-'' '; you were very nice about it. 
You agreed to it, and you gave me a letter to bring 
to Mr. Berstecher. I said, "I _will have nothing 
more to do, because Stewart -has fooled me right 
and left, and I know nothing about ·it." , 
· Q. In everything that happened after the signing 

of the contract, you knew that the Iusos and myself 
had nothing _ to do with Ste"\\7art? A. No, I didn't 
know anything abo11t it. 

Q. On the day we offered you the $1,300 you . re-
member I offered you a se.cond mortgag:e for the 
balance and the cash you were getting to the 
amount due to you?' A. Yes, but I didn''t quite 
catch that; that is why I wanted Mr. Berstecher to 
see about that. 
: Q'. Do you remember that I talked on the phone 
with Mr. Berstecher right then and there-

Mr. Fitz Maurice: We have been all over 
that. 

Q .. -and offered, if it was agreeable to you and 
1\1:r. Berstecher ., that my people would agree to pay 
a thousand dollars on the mortgage within seven 
months; do you remember that? A. No. 

Q. Was .there anything s-aid about more money 
than the $,l,3'00·? A. Yes, you said something about 
1t, but I 'don't remember just what you explained, 
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but -you explained they would pay more. I said, 
"1.,hat is all rig ·ht, but I know nothing about any 
more agreement, or _I will have no more to do with 
any more arrangement until I see Mr. Berstecher." 

Q. And you said that you would take the letter 
and go to Mr. Berstecher? ' A. I did. 

Q. And then you would have Mr. Berstecher ar-
range with me, do you remember that? A. Yes .. 

Q. And did you take that letter to Mr. Ber-
stecher? A. Yesp 

Q. Did you and Mr. B,erstecher talk about it? 
A. Yes. 

Q. Did you do anything after that? A. No, I 
didn't do anything after that, because I was to hear 
-I was waiting to hear about it; in the meantime 
I didn't do nothing, not that I remember. 

Q,. Did you receive any letters from me after that 
time? · -A. Maybe I did, but I don't remember ex-
actly because I said I would have nothing more to 
do with the sale, and asked to leave it all to Mr. 
Berstecher. 

Q. Do you remember that as late as almost the 
first of December, we off'ered to take the prop-
erty subject to the $,7,800 mortgage? ' 

Mr. Fitz Maurice: I object. 
Mr. Seymour: I withdraw that. 

J. F'RE1D BERS -TE CHER, sworn for defendant: 

Direct ex ·aminalion by Mr. Fitz Maurice: 

Q. You are a counsellor at law of this state, M·r. 
Berstecher? A. I am. 

Q. And a member of the firm of Howe & Davis? 
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J. Fred Berstecher, direct. 

Q. And were st1ch on A11gust 5, 1925? A. I was. 
Q. Previo·us to that date, did Mrs. Higgins, the 

defendant in this case, consult with you abo11t her 
Valley Road property? / A. Yes. 

Q. In what way? A .. She had anticipated selling 
it and consulted with me on what she could get 
for it. 

Q. Did you have any talks with Oliver T. Stew-
art? A. I did. 

Q. He was the agent endeavoring to· sell the prop-
erty? A. He was. 

Q. And what was the nature of those conversa-
tions with Stewart? A. Neg:otiations were pending, 
and Mr. Stewart cam_e in to my office and told me 

I 

that he had tl1is off er of twelve-five and Mrs. Hig-
gins wouldn't take it, and asked me if I would do 
what I could to help the _deal along. I told Mr. 
Stewart that on the purchase price of the property, 
it was entirely up to Mrs. Higgins; that if Mrs. Hig-
gins would take twelve-five, she could do so. 

Q. Subsequent to that did you see Mrs. Higgins 
about the price of tw-elve-five? A. I don't think so. 

· Q. When did you ·next see her? A. I don't think 
I saw Mrs. Hig:gins again until after the contracts 
had been signed . . I did, however, see Mr .. Stewart. 

The Court: How many times did you see 
Mr. Stewart? 

The Witness: I ·think that Mr. Stewart 
either consulted -with me or telephoned · to 
me three or possibly four times. 

T'he Court: Do you recall whether he had 
been ·in communication with y·ou on August 
fifth? 

T'he Witness: I don't recall the date, but 
I do recall the circumstance. He telephoned 
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me one afternoon that he had a b-uyer for 
Mrs. Higgins' house, and that he thought he 

· could get him up , to Mrs. Higgins' figure, 
and he was going to see Mrs. Higgins that 
night about it. 

T'he Court: Did he tell you what the 10 
terms of the contract were? ' 

The Witness: No, we never discussed the 
terms of the contract. 

The Court: He didn't show you the writ-
ten contract? 

T1he Witness: I never saw it until after-
wards. 

T'he Court: When did you first see it? 
The . Witness: It vvas after it was exe-

cuted. 
The Court: Do you remember how long 

after?' 
• 

T1he Witness: I don't remember e 

Q. I show you a paper and ask you if that is the 
contract you are referring to as having seen after 
~ts execution? · A. Yes, that is the contract. 

Q. Did Mrs. Higgins bring · it to yot1 ?' A. Mrs. 
Higgins brought it to me. 

Q. And ask you what? A. T1
0 look it over and 

explain to her what 'it . meant. 
Q. y OU did so? · A. I did so. 
Q. What happened then? ' A. When I explained 

to her the meaning of the clause regarding the 
mortgages, she was very much surprised; she 
stated to me that all she was to do was to take 
a $2,000 mortgage, and I told her that wasn't what 
she had agreed to do in the contract at all. 

Q. Did she say how much cash she agreed she 
was going to take? A. T~at I don't remember; the 
contract speaks for itself on that. 

20 

80 

40 



72 

J. Fred Berstecher, direct. 

Q. She was to take $,2.,000 on second mortgage? . 
Ao Yes. 

Q. And yo11 explained to her that the contract 
didn't provide that? A. ¥explained to her that the 
contract did not provide what the amount of the 

10 second mortgage was to be. 
Q. Did you explain what it meant to her, the 

purpose of the contract, in so far as the furnishing 
of the money was concerned? A. Yes, I did. 

Q. Then what happened? A. I told Mrs. Hig:-
gins that I didn't think that she had to go through 
with the contract the way it was. 

Q. Say anything abo11t seeing what you would 
do about it? A. S,he seemed to take a liking to 

I 

the Iusos and said that if she could go through 
20 with it the way it was, she would like to do it. I 

explained to her that the cost of these mortgages 
would be on her, and I think she afterwards tried 

3'0 

40 

• 
to get these mortgages; I know she consulted me 
about it; I told her that I couldn't get any mort-
gage like that at all. 

Q. Subsequently did you have any conference 
or correspondence with Mr. Seymour representing 
the I usos? A. Yes. 

Q. When was that, with respect to closing the 
title? A. I think that I had a talk with Mr. Sey-
mour just about the time the title was to close, in 
which I told him that we could not go through with 
the deal. 

Examination by the Court: 

Q. Did you ever give the purchaser any notice 
of Mrs. Higgins' desire to rescind the contract?' A. 
I never gave them any direct notice. 

Q. Did you ever give · them any kind of a no-
tice? A. I don't think so. 
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Q. Why after your discovery that Mrs. Higgins 
did . not understand the terms of this contract and 
she left the matter in your hands, didn't you advise 
the purchasers that you . ,vould rescind the con-
tract? A. My understanding was that Mrs. Hig-
gins was in contact and touch with the Iusos al-
most daily; that was the impression I got from 
what had happened, and when I told Mrs. Higgins 
that she couldn't go through with the transaction, 
I thot1ght that she would convey that to them. 

Q. Did you understand tl1at you were . to do 
anytl1ing? A. When Mrs. Higgins expressed he:r; 
desire, if she could, to go through with this trans-
action, I did what I could to help her. 

Q. When did she express that desire? · A. When 
she had signed this contract-after she had signed 
the contract; I told her that she had signed . it, 
and she had done so, and that if she could g.o 
through with it, it was the proper thing for her 
to do. 

Q. Did she tell you at the time that Mr. Stewart 
had told her that this matter had 1been submitted 
to you, and that you had approved of it? A. l 
cannot recall; there has been so much talk about 
it that I cannot recall. 

Q. I know, but the basis of attacking this con-
tract now is the misrepresentation made by 
Stewart-an alleged misrepresentation, and that 
misrepresentation was to the effect that the matter 
had already been submitted to you and that yo11 
had passed upon it, and if anything was not agree-
able to your liking, it would be corrected when 
yot1 saw the contract. Was anything like that said 
to you by Mrs. Higgins when she called on you 
after signing the co11tract? A. I don't recall that 
she said that. 

20 
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J. Fred Berstecher, cross. 

Cross examination by Mr. Sey .mour: 

Q. Mrs. Higgins was perfectly willing to per-
.form that contract wh,91 she first spoke to you, 
except that she couldn't get the mortgages, wasn't 
that the matter? A. The contention at the time 
was that she wouldn't get the amount of money 
·out of the contract which the contract called for. 

Q. Do you recall about when it was she first 
spoke to you and showeq. you the contract? A. A~ 
to the date, no. 

Q. Fixing the date according to the time of the 
exec11tion of the contract. A. Very shortly after, 
one or two days. 

Q. And did she that day tell you that you were 
to do anything? A. No. 

Q. Did she tell you that the contract l1ad been 
made by misrepresentation and that she wanted 
to rescind it, she wanted to get 011t? A. I say l 
don't recall whether she did or didn't. 

Q. Wouldn't that . be the most important part 
of what she said? A. At that time I don't know 
that it was the most imp -ortant part; I think the 
most important part was to, if possible, consum-
mate the sale, so that she would get the-

Q. Whatever she said to you that day, the only 
lasting impression you _have of that interview is 
that the thing she o,bjected to in the contract was 
putting upon her the obligation of getting mort-
gages for $11,700, isn't that so? A. T'hat is my 
recollection. · 

Q. That was the firs.t time she saw you and she 
asked that day for mortgage money? A. No, I 
don't think so. · 

Q. Isn't it a fact that Mrs. Higgins has obtained 
mortg -ages through your ·firm? ' A. Yes. 

Q. Several times? A. Yes. 
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Q. In fact your firm has put on the mortgages 
tl1at are on there now? A. Yes. 

Q. She didn't ask you that day to get money 
for her? A. I don't thin~ she did that day; I 
think she did at a later day. 

Q. Can you recollect how the consultation -10 
e11ded; what was she to do and what were you 
to do? A. I don't recall; I see probably · twenty 
people every day on just such things as this. 

Q·. Did you tell her to do anything? A. I don't 
recall that. 
. Q. T'he next time you saw her, do you remember 
when that was? A. I saw her many times after 
that. 

Q. About this same transaction? · A. Yes. 
Q. And the gist of all of those interviews was 

that if she could get this $11,700 mortgage she 
would go through with the contract? A. In so far 
as I was concerned, yes. 

Q. Did she ever tell you that she would . not 
perform the contract? 

The Court: What difference does it make 
if she told him? ' 

Q. Do you remember my talking to you on the 
telephon .e on November first about this matter? 
A. I prest1me, several conversations. 

Q. D_o you remember I said it was time to pass 
title and Mrs. Higgins was in the office and the 
other folks were there? A. Yes. 

Q. And she carried to you a letter which I 
wrote? A. Yes. 

Q. Have you the original letter? 

Mr. Fitz Maurice: Were we served witl1 
notice? 4'0 

· Mr. Seymour: No. 
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Q. Do you remember Mrs. Higgins bringing that 
letter to you? A. Yes .. 

Q. Several times she brot1ght letters to you and 
we had several . talks aliou t it? A. Yes. 

Q·· • . Was there ever any time when we had a 
·10 long conversation together that you ever said that 

Mrs. Higgins was going to rescind her contract and 
try to get _out by reason of misrepresentation or 
any other thing? A. I don't recall of _ any. 

Q. Isn't it a fact tl1at during this wl1ole trans-
action, right up to the time of the filing of the 
bill, you and I talked about what you co11ld do 
and I could do about helping Mrs. Higgins get · this 
mortgage loan money? A. That I think ,vas our 
desire. 

20 Q. l'here was never anything said about misrep-

80 

40 

resentation? A. There was talk about it; whether 
there wa~ talk about it with you or not, I don't 
know . . 

Q. So far as your firm was concerned or you, 
you never brought to the attention of the complain-
ants, Mr. and Mrs. Iuso, the fact that Mrs. Higgins 
wanted to rescind by reason of misrepresentation? 
A. I never have. 

The Court: Mr. B-erstecher, if Mrs. Hig-:-
gins had told you at her first interview after 
this contract was signed, that her signature 
had been procured by a misrepresentation, . 
amounting to fraud, on her, the most natural 
thing for you to have done would have b,een 
to immediately rescind the contract on her 
behalf, wouldn't it? 

The Witness: Yes. 
The Court: And you didn't do it? 
The Witness: I didn't do it, I think, be-
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cause of the relations that I understood to 
be there between the parties. I thought I 
was always in a position on this contract-

Q. The relation between complainants and the 
defendant? A. Yes. Mrs. Higgins expressed to 
n1e that she tho11ght that the Iusos were very ·fine 
people and that she wanted to do what she could 
for tnem. 

JOHN HIGGINS, sworn for the defendant: 

Direct examination by Mr. Fitz Maurice: 

Q. You are the son of Mary J. Higgins, the de-
fendant in this case? A. Yes. 

• 

10 

Q. You lived with your n1other up in Valley 20 
Road? A. Yes. 

Q. In the house involved in this suit? A. Yes. 
Q. Do you know Mr. Stewart, the real estate ex-

pert? A. Yes. 
Q. Do you recall the night he came to your 

house? A. I don't remember the exact date, but 
I remember the occasion. 

Q. Where were you? A. In the kitchen doing 
shorthand. 

Q. And who else was in the kitchen? A. Myself. 
I think I was the only one there; my brothers was 
in the other room, and as soon as Mr. Iuso and 
Mr. Stewart came in, my two brothers went out. 

Q. How old were they? A. 0 'ne was about 
eighteen and the other nineteen, I think, or twenty. 

Q. How old were you? ' A. At that time I was 
going on sixteen. 

Q. Did you take part in any of the conversa-
tion in the room-in the parlor where they were? 
A. When I went in, I told Mr. Stewart he was try-

80 
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John Higgins, cross. 

ing to put som 'ething over on my mother; I told 
my mother not to sign and he told me I should keep 
out of the business; that I should be in bed. 

Cross examination by/ Mr. Seymour: 

Q. Your mother had been inside in the room a 
long time before yot1 went in? A. Yes. 

Q. Was the door open between your room and 
that room? A. No. 

Q. How many rooms b•etween the kitchen and 
parlor? A. A pantry and then a pantry door next 
and into the parlor. 

Q. Just a pantry? A. A pantry door and then 
kitchen door going into the pantry. 

Q. And were those doors both closed? A. I 
do11't remember. · I know one was closed. 

Q. You didn't hear what was going on in there? 
A. I heard a lot of loud voices. 

Q. Were they loud? A. Not loud enough for me 
to hear, but I didn't understand them. 

Q. Were they quarrelling? A. Not exactly. 
Q. What made you go inside? A. ~y n1other 

came out in the kitchen and Mr. Stewart came out 
after her and then they walked back in. 

Q. What did your mother and Mr. Stewart say 
when they were out in the kitchen with you? · A. 
She didn't know whether to sign or not; he said, 
"Go on, Mrs. Higgins, and be a sport and sign; 
everything is all right, and if not, Mr. Berstecher . 
will fix it up in the morning." 

Q. And then they went back? A. Yes .. 
Q. When was it that you went in the front 

room? A. A little while after that. 
Q. What brought you in there? A. I went in to 

see what was going on. 
Q. What made you feel Stewart was trying to 
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put something over on your mother?' A. I heard 
tl1em talking. 

Q. Did you hear them say anything like putting 
anything over on your mother? A. I naturally 
judged when they come around at night and he 
was talking so much, and that Mr. Iuso and the 10 
rest of the bunch was there, I told my mother, I 
said, "Ma, don't sign it; he is trying to put some-
thing over on you"; he told me to keep my mouth 
shut. 

Q. You knew what the business was? A. No. 
Q. D,idn't you go down and ask Mr. Stewart to 

come up to your mother? A. No. 
Q. Did you know that yo11r brother had done 

that? A. No. 
Q. Didn't you know your brother was there that 

night when they got there? A. Yes, but he went 
out as soon as they got there, while they were 
there. · 

Q. Was your brother in the kitchen when Mr. 
Stewart and your mother went in the kitchen? A. 
No. 

Q. Where was he? A. Gone out. 
Q. T 1hat was after he had gone out? · A. Yes. 
Q. And did he know anything about what was 

going on that night? 

Mr. Fitz Maurice: I object. 
The Court: What difference does it 

make? 

BOTH SIDES REST. 

BERRY, V. C. (orally) . . This bill is filed for the 
specific performance of a contract for the sale of 
land located in Valley Road, West Orange. T'he 

20 

,80 

contract was the subject of a written agreement 40 
dated August 5, 1925. T'he contract provided for 
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a purchase price of , '13,700, lo be paid ~700 on 
the signing of the contract, lf,1,:300 on the delivery 
of the deed, and the balance in mortgages amount-
ing to $11,700. The execution of the contract is 
admitted by all parties. The settlement date fixed 

10 by the contract was l\'oYemher first, 1923. On that 
date the parties met at the office of the solicitor 
of the defendant, and there a tender of the 
balance of the purchase price due under the terms 
of the contract was made and a deed demanded. 
The defendant, the Yendor, refused to go on with 
the sale, and because of that refusal, or as a re-
sult of that refusal, this bill for specific perform-
ance was filed. 

20 
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The defense to the action is that lhe contract 
was induced by fraudulent misrepresentations of 
the defendant's agent, and the fraudulent misrep-
resentations alleged are that the contract had been 
previously approved by lhe attorney of the vendor, 
and that in the event that there was anything un-
satisfactory in the terms of the contract, it would 
be later adjusted by submission to the vendor's 
attorney. The contract provided that the mort-
gages to be placed on the property were to be 
placed at the expense of the vendor, not in terms, 
but that is the only interpretation which can he 
placed upon the language used. The defendant 
vendor is unable to read or write, except that she 
can write her own name, and I am con·vinced that 
at the time the contract was signed, that she did 
not know the effect of the provision respecting 
the placing of the mortgages. However, the next 
day or the day after the next, she consulted her 
attorney, who advised her of the situation, and of 
her responsibility under the contract which she 
had executed. She did not advise hi,n with re-

----------- - --- - - -
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spect to any misrepresentation. I do not feel that 
I could find that under the testimony, she advised 
him that any misrepresentation had been made. 
If the matter had stopped there and if there had 
then been a rescission of the contract, on the 
ground that the vendor had not understod what 
she had signed, I think I should have been obliged 
to have held that the minds of the parties had 
never met on the contract which was executed, 
but the matter did not stop there; there was no 
rescission of the contract following the disclosure 
of the vendor's responsibility under the terms 
thereof and there was never any suggestion by the 
defendant or by her attorney to the vendees, the 
complainants, that there was any dissatisfaction 
with respect to this provision of the contract, nor 
that any misrepresentation or fraud in the pro-
curement of the contract was ever alleged or 
claimed. Under these circumstances, it seems to 
me that there is but one course left open to me, 
and that is to advise a decree for specific perform-
ance of the contract, because as I see it, whatever 
may have been the situation prior to the vendor's 
consulting with her attorney, after that consulta-
tion she knew her exact liability under the terms 
of the contract, and that her acts thereafter rati-
fied the provisions thereof, and I will advise a 
decree in accordance with these conclusions. 

10 

20 

80 

40 



10 

20 

ao 

40 

82 

Decr ·ee for Specific P jerforma ,nce. 

IN CHANCERY OF NEW JERSEY. 

Between 
/ 

MARY Iuso and SALVATORE Iuso, 
Comp ,[ainanls, 

and 

MARY J. HIGGINS, 
D'ef enda ·n.t. 

On Bill &c. 

This cause coming on to be heard in the pres-
ence of George F. Seymour, Jr., Solicitor of the 
Complainants, Mary Iuso and ·salvatore luso, and 
Richard J. Fitz Maurice, Solicitor of defendant, 
Mary J. Higgins; 

And the· Court having examined the pleadings 
and taken proofs orally and in open Court and 
having heard and considered the arguments of 
Counsel, and being satisfied that the said Mary J. 
Higgins, on or about the 5th day of August, 1925, 
duly entered into a written agreement with the 
said Complainants, Mary Iuso and Salvatore Iuso, 
whereby said Mary J. Higgins agreed to convey by 
deed of Warranty, on or before the first day of 
November, 1912:5, the premises hereinafter de-
scribed, and the contents thereof by Bill of s .aJe, 
all for the sum of $13-,700; that the complainants, 
Mary Iuso and Salvatore Iuso paid over to the said 
Mary J. Higgins the sum of $700 upon the execu-
tion and delivery of the aforesaid written agree-
ment; that the complaints, Mary Iuso and Salva-
tore Iuso duly tendered to the said defendant, the 
sum of $1,30·0 on the first day of November, 1925, 
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Decree for Sp ,ecific Performance. 

pursuant to the terms of the said written agree-
ment, and demanded the execution of a deed of 
conveyance for the said premises and a bill of sale 
for the contents thereof; that the said defendant, 
Mary J. Higgins refused and still refuses to execute 
and deliver to said complainants a deed of con- 10 
veyance for the premises in question and a bill of 
sale for the contents thereof; and that the said 
complainants have been and are ready and willing 
to perform the said agreement on their part by 
paying the full amount of the said purchase price 
of $13,000 upon the delivery to them of a duly ex-
ecuted deed for the said land and premises and a 
duly executed bill of sale for the contents thereof; 

And the Court being of the opinion that the 
said complainants are entitled to the Specific Per-
formance of said agreement as prayed; 

It is, thereupon, on this Fifth day of June Nine-
teen Hundred and Twenty-eight, ORDERED, AD-
JUDGED, and DECREED, that the said agreement be 
specifically performed by the said defendant, Mary 
J. Higins, and that she n1ake, execute and acknowl-
edge in due form of law and deliver to the com-
plainants, Mary Iuso and Salvatore Iuso, on · the 
25th day of June, Nineteen Hundred and Twenty-
eight between the hours of Nine in the forenoon 
and Four o'clock in the afternoon of said day, at 
the office of George F. Seymour, Jr., Counsellor at 
Law, 24 Commerce Street, Newark, New Jersey, a 
good and sufficient deed of conveyance for all those 
certain lands and premises consisting of house and 
lot located on the northwest corner of Valley Road 
and E.disonia Terrace in the T·own of West Orange, 
County of Essex and S,tate of New Jersey, more 
particularly described as fallows: Running along 

20 

30 · 
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said Edisonia Terrace, North 51 degrees 5 minutes 
West 120 feet; thence (2) running North 3i6i de-
grees 52 minutes E.ast 97.45 feet; thence (3) South 
60 degrees 23 minutes/East 12:0.191 feet to Valley 
Road; thence ( 4) running along Valley Road 

10 South 26 degrees 52: minutes West 93 feet to an 
angle; thence running still along Valley Road 3 feet 

20 

ao 

40 
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to the point or place of BEGINNING, and a good and 
sufficient bill of sale for all those certain contents 
of the premises consisting of: 

Kitchen: 
1 Gas Range 
1 Stove 
6 Chairs 

Room No. 7: 
2 Chairs 
1 Rocker 

., 

1 Bed Complete with Sheet & Pillow & Cases & 
Blankets are included . ' . 

1 Dresser 
1 Table 

Room No. 6: 
1 Bed Complete 
1 Dresser 
1 Wash Stand 
1 Gas Plate 
1 Table 
2 Chairs 
1 Rocker 
1 Desk , 

Room No. 5: 
2 ·Beds Complete 
1 Dresser 
1 C.hair 
2 Rockers 
1 Table 

Room No. 10: 
1 Bed 
1 Dresser 
2 Chairs 
1 Table 

Room No. 11: 
1 Gas Plate 
1 Stand 
2 Chairs 
1 Table 
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Room No. 14: 
1 Bed Complete 
1 Dresser 
2 Chairs 
1 Table 

Room No.15 ·: 
1 Bed Complete 
1 Dresser 
1 Gas Plate 
1 Stand 
1 Table 
2 Chairs 

Room No. 4: 
1 Bed Complete 
1 Table 
1 Gas Plate 
1 Stand 
2 Chairs 

Room No. 9'~ 
1 Bed 
1 Dresser 
2 Chairs 

Room No. 12: 
1 Bed Complete 
1 'Table 
1 Dresser 
1 Stand 
2 Chairs 

Room No. 13: 
1 Bed Complete 
1 Dresser 
2 Chairs 
1 Table 

Room No. 8: 
l -Bed Complete 
1 Dresser 
1 Table 
2 Chairs 
1 Gas Plate 

and deliver at the same time to the said Mary 
Iuso and Salvatore Iuso, possession of the said 
land and premises and of the said contents there-

10 

20 

of, and that at the same time, and place, the said 30 
complainants, upon the delivery of the said deed 
to them, pay to the said . defendant, Mary J. Hig-
gins, the sum of $13,000, the agreed b·alance of 
the purchase price for the said lands and prem-
ises and the contents thereof, after deducting 
therefrom the costs of these proceedings to be 
taxed, including a counsel fee of One hundred 
fifty dollars, which is hereby allowed to said com-
plainants and whicl1 costs are hereby directed to 
be paid by said defendant to said complainants, 40 
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And it is further ORDERED, in case said defend-
ant should not appear at the time and place afore-
said and perform the >'aid agreement as herein-
above ordered, that tlie said complainants have 
execution against the goods and chattels, lands, 

10 tenements, hereditaments and real estate of the 
said defendant, according to the practice of this 
Court, to make said taxed costs. 

20 

30 

40 

Respectfully advised. 
MAJA LEON BERRY, 

v.c. 

E. R. w ALKER, 

C. 

Notice of Appeal. 

IN CHANCERY OF NEW JERS .EY .. 

Between 

MARY Iuso and SALVATORE luso, 
Complainants, 

and 

MARY J. HIGGINS, 
D'ef end ant. 

The defendant Mary J. Higgins hereby appeals 
from the final decree made in the above entitled 
cause on the 5th day of June, 1928, from the whole 
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Petition of Appeal. 

and every part thereof to the Court of Errors and 
Appeals in the last resort in all causes. 

Dated, July 11th, 192:8. 

HOWE & DAVIS, 
Solicitors for and of Counsel 'l O 

with defendant M.ary J. Higgins. 

I conceive there is good cause for appeal in the 
above entitled cause .. 

EDWARD L. DAVIS, 
Of Counsel for Defendant Mary J. Higgins. 

Petition of Appeal. 

NEW JERS .EY COURT OF' E,RRORS AND 
A·P·PE .ALrS. 

Between 

MARY Iuso , and SALVATORE Ius,o, 
Compla'inanls-Appellees, 

and 

MARY J. HIGGINS, 
Def endant-Ap ,p-ellant. 

On Appeal 
from the 
Court of 
Chancery. 

To the Honorable, the Court of E,rrors and in the 
Last Resort in All Causes: 

Last Resort in All Causes: 

The petition of Mary J. Higgins, the ap ,pellant 
in the above entitled cause, respectfully shows that: 

lo Petitioner finds herself aggrieved by a final 
decree made in the · Court of Chancery by his 

20 

30 

40 
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Honor., · E.dwin Robert Walker, Chancellor of the 
State of New Jersey, bearing date the 5th day of 
June, 1928, in a certain cause in said Court of 
Chancery wherein the said Mary Iuso and Salva-
tore Iuso were complainant~ and the said Mary 
J. Higgins was defendant, in this respect, to wit, 
that the said decree adjudges that the said agree-
ment be specifically perf armed by the said def end-
ant Mary J. Higgins, and that she make, execute 
and acknowledge in due form of law and deliver 
to the complainants, 1\1ary Iuso and Salvatore Iuso, 
on the 25th day of June, Nineteen Hundred and 
T,venty-eight between the hours of Nine in the 
forenoon and Four o'clock in the afternoon of said 
day, at the office of George F. Seymour, 1Jr., Coun-
sellor at Law, 24 Commerce Street, Newark, New 
Jersey., a good and s11fficient deed of conveyance 
for all those certain lands and promises consisting 
of house and lot located on the Northwest corner 
of Valley Road and E.disonia Terrace in the Town 
of West Orange, County of Essex and State of New 
Jersey, more particularly described as follows:-
Running along said Edisonia Terrace, North 51 do-
grees 5 minutes West 120 feet; thence (2) running 
North 36 degrees 52 minutes East 97.45 feet; thence 
(3) South 60 degrees 23 minutes East 120·.19 feet 
to Valley Road; thence ( 4) running along Valley 
Road South 26 degrees 5-2 minutes West 93 feet to 
an angle; thence running still along Valley Road 
3 feet to the point or place of BEGINNING, and a good 
and sufficient bill of sale for all those certain con-
tents of the premises consisting of:-

I{itchen .: 
1 Gas Range 

· 1 Stove 
· 6 Chairs. 
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Room No. 7: 
2 Chairs 
1 Rocker 
1 Bed Complete with Sheet & Pillow & Cases & 

Blankets are included 
1 Dresser 
1 T 1able 10 

Room No. 6: Room No. 10: 
1 Bed Complete 1 Bed 
1 Dresser 1 Dresser 
1 Wash Stand 2 Chairs 
1 Gas Plate 1 Table 

. 1 Table 
2 Chairs 
1 Rocker 
1 Desk 

Room No. 5: Room No. 11: 20 
2 Beds Complete 1 Gas Plate 
1 Dresser 1 Stand 
l Chair 2 Chairs 
2 Rockers 1 ~fable 
1 Table 

Room No. 14: Room No. 12: 
1 Bed Complete 1 Bed Complete 
1 Dresser 1 'Table 
2 Chairs 1 Dresser 
1 Table 1 Stand 

2 Chairs 30 
Room No. 15-: Room No. 13: 

1 Bed Co•mplete 1 Bed Complete 
1 Dresser 1 Dresser 
1 Gas Plate 2 Chairs 
1 Stand 1 Table 
1 Table 
2 Chairs 

Room No. 4: Room No. 8: 
1 Bed Complete 1 Bed Complete 
1 Table 1 Dresser 
1 Gas Plate 1 Table 40 
1 Stand 2 Chairs 
2 C.hairs 1 Gas Plate 



10 

20 

30 

40 

Room No. 9': 
1 Bed 
1 Dresser 
2 Chairs 

,I 

90 

Petition of Ap ,peal. 

/ 
and deliver at the same time to the said Mary Iuso 
and Salvatore Iuso, possession of the said land and 
premises and of the said contents thereof, and that 
at the same time, and place, the said complainants, 
upon · the delivery of the said deed to the1n, pay to 
the said defendant, Mary J. Higgins the sum of 
$13,000, the agreed balance of the purchase price 
for the said lands and premises and the contents 
thereof, after deducting therefrom the costs of these 
proceedings to be taxed, including a counsel fee of 

I 

One Hundred fifty Dollars, which is hereby al-
lowed to said complainants and which costs are 
hereby directed to be paid by said defendant to 
said complainants. 

And petitioner appeals from the decree of the 
Chancellor which decrees as aforesaid, t1pon the 
ground that the same is erroneous in that:-

1. The said decree directs that the said agree-
m.ent ref erred to in the bill of complaint be spe-
cifically performed by the said defendant Mary J. 
Higgins. 

Petitioner therefore prays that the said decree of 
the said Chancellor may be, in the particulars 
aforesaid reversed ., set aside and for nothing 
holden , and that petitioner may have such other 
relief in the premises as to this Court shall seem 
proper . 

HOWE & . DA VIS, 

S·olicitors for and of Counsel with Appellant. 
E .DWARD L. DAVIS, 

Of Counsel. 



New Jersey Court of Errors and Appeals 
Between 

MARY Iuso and S-ALVATORE Iuso, 
Complainants-Appellees, 

and 

MARY J. HIGGINS, 
Def endant-App ·ellant. 

BR 1IEF FOR APP 'ELLANT. 

'This is an appeal from a decree of the Court of 
Chancery, made on the 5th day of July, 1928, di-
recting the appellant to specifically perform a con-
tract, dated August 5th, 1925, in and by which she 
agreed to convey to the complainants certain 
premises on Valley Road, West Orange, for the 
sum of $13-,700.00. 

It will be noted at the outset that the terms are 
somewhat unusual. By the time . title is passed, 
only $2,000 of the total amount was to be paid in 
cash. The contract then provides: 

"T 'he said Mary J. Higgins agrees to place 
mortgages for the balance, which is to be 
$11,700." 

Ordinarily, the purchaser arranges about the mort-
gages. It would be a rather unusual thing for the 
seller to place the mortgages without a very clear 
and definite understanding to that effect. 
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The appellant, while able to write her name, is 
not able to read (S. C., p. 513, line 20) : 

"Q. Mrs. Higgins, do you read E.nglish? A. 
No, sir, I don't, nor I didn't read it. 

"Q. You write?~- Just barely sign; I never 
read it and don't know how to read it." 

This testimony was not denied by anyone. 
It is claimed on the part of the appellant that 

tl1e real estate agent was responsible for this whole 
situation. The testimony in regard to the manner 
of signing was described in great length by Mrs. 
Higgins. ;Boiled down, however, it amounts to 
tl1is: Mr. Stewart, the age~t, accompanied by 
complainants, called on Mrs. Higgins at her home 
and prodt1ced the agreement, which he requested 
her to sign. · There was considerable 'discussion 
about details of the contract. Mrs. Higgins says 
-\S. C., p. 41, line 3) that after Mr. Stewart had 
read the contract, he said: 

a 'N·ow, sign it.' I said, No, Mr. · Ste"\\Tart, 
I will sign no contract until we go to see Mr. 
Berstecher in the morning.',., 

Mr. Berstecher was a member of the firm of Howe 
& Davis ., and her attorney. Again, . a. few lines fur-
ther on, she says as fallows (S-. C., p. 41, line 14) : 

"Q. You told him you wouldn't sign until 
you saw Mr. Berstecher; what did he say then? 
A. He said, 'Now, what do you do that for? ., 

You see how much work I have done trying 
to sell your property, and now you · don't want 
to sign the contract. Why don't you?' I said, 
'Because I don't want to sign the contract until 
Mr. Berstecher sees it, because I know nothing 
about it.' He said, 'Now, don't dread that at 
all,' he said, 'because anything that isn't in 
the contract is going to be perfectly ratified 
when Mr. Berstecher sees it,' and I went out-
I got awfully nervous and I went out ir1 the 
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kitchen, and he followed me out there; _ he 
said, 'Be a sport, sign it'; I said, 'No,' and Jack 
got excited ." 

Mrs. Higgins' account of the transaction is some-
what substantiated by the testimony of the com-
plainant Salvatore Iuso, who says as follows (S. 
C., p. 14, line 20) : 

"And Mr. Stewart read the contract. She 
said 'Let me see one of the copies,' ·and th~y 
went in the back room and then she came out 
and I signed it." 

Further testimony of this complainant is some-
what corroborative of her story by the manner in 
which he testified (S. C., p. 16, line 21). Mr. Sal-
vatore Iuso was asked this: 

"And Mrs. Higgins said 'I won't do anything 
about it until I -see Mr. Berstecher.' Did she 
or didn't she say that? A. I didn't heiar her 
s.a·y that. 

"Q. You were there? A. Yes. 
"Q. And didn't Stewart, the agent, then say, 

'It is all all right; I have seen Mr. Berstecher 
today and it is all right,' and didn't she say, 
'Well, I want to see him? ·' A. J didn't hear 
her s,ay thiat; I didn't hear Mr. Stewart s,ay 
th,at." 

It will be noted that the witness does not say 
that Mrs. Higgins did n·ot say that. He attempts 
to shift responsibility by saying he did not hear 
her say it. 

The witness Stewart, the real estate agent, ad-
mitted that he had talked to Mr. Berstecher about 
the matter (S. C., p. 30, line 17) : 

"A. At that time was when Mr. Iuso offered 
twelve-five, and I called Mr. Berstecher on the 
p,hone and I told him about it, and he said 
he would have to talk with Mrs. Higgins, and 
I asked him what he thought about the price, 
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· and he said he thought it was a good price 
for it; and then the 11ext day, or day after 
I called him again and asked him if he saw 
Mrs. Higgins, and he said she had been there 
and that I should go up and see what I could 
do with her, as hy couldn't do anything with 
her." . 

It is .quite plain from thi~ that he knew Mrs. 
Higgins was represented by an attorney and it 
·would also have been logical, if he succeeded in 
getting terms agreed upon, to have his contract 
approved by her attorney. The fact that he s11b-
mitted to her a contract already prepared and 
induced her to sign it, and she actually did sign 
it, is strongly indicative of the fact that he very 
probably told her the contract had already been 
approved of. l\1r. Berstecher also says (S. C., p. 
70, line 7) that Mr. Stevvart had been consulting 
him about the deal, . but that he did not see Mrs. 
Higgins again until after tl1e contract had ,been 
signed, and when she brought in the contract to 
.him for his approval, he explained to her the . 
meaning of the clause regarding the mortgages 
an ·d she was very much surprised. It is quite plain 
from this testin1ony that the paper which she 
signed (and which she could not read) contained 
terms that were not intended by her to be inserted 
in the contract. 

The Vice-Chancellor, in his opinion says: 

"The def end ant vendor is unable to read or 
write, except that she can write her own na ,me, 
and I am convinced that at the time the con-
tract was sig'ned, she did not know the 
effect of the provision respecting the placing 
of the mortgages. However, the next day or 
the day after the next, she consulted her at-
torney, who advised her of the situation, and 
of her responsibility under the contract which 
she had executed. S,he did not advise him 
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with respect to any misreprese11tation. I do 
not feel that I could find that under the tes-
timony, she advised him that any misrepre-
sentation had been made. If the matter had 
stopped there and if there had then been a 
rescission of the contract, on the ground that 
the vendor had not understood what she had 
signed, I think I sl1ould have been obliged to 
have held that the minds of the parties had 
never met on the contract which was exe-
cuted." 

The error which we charge that ·the Vice-Chan-
cellor fell into is in assuming that the contract 
which never existed could be ratified. 
· If a contract had been actually entered into but 
subject to rescission on the ground of fraud, then 
it could undot1btedly be ratified. However, if no 
actual contract had been completed, then it could 
not be ratified, and the Vice-C .hancellor found that 
up to a certain point he would "have been oblig _ed 
to hold that tl1e m1nds of the parties had never 
met." 

It would be possible for such a contract to be 
partially performed and yet be subject to cancel-
lation. In the case of Smith-Austermuhl Co. v. 
Jersey Railways Adv 1ertising C1

0., 89 N. J. E 1q., page 
12, it is held that where an advertising contract 
to run twelve months is later superseded b-y an-
other contract to run for sixty months, procured 
through misrepresentation, that the term named 
was only twelve months, equity would reform or 
cancel contract, even though monthly installments 
for the first twelve months had been paid, as such 
payments would not affirm the contract as of a 
sixty months _' term. 

But even could this contract have been ratified, 
it is respectfully insisted that the conduct of the 
appellant did not constitute such a ratification. 
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It will be remembered that the appellant was not 
dissatisfied "\vith the amount of the purchase price. 
T·he difficulty lay with the terms of payment. T'he 
contract was for $13,700 and of this amount $11,700 1 

was to be raised by mortgag :es, an unusually large 
amount to raise on {roperty of that value. T'he 
difficulty of raising that amount by mortgage can 
be seen immediately. Apparently $3,900 of a third 
mortgage was to be raised (S. C., p. 67, line 1), 
there being two mortgages on the property ag-
gregating $7,800. Mrs. Higgins apparently was 
expecting that she would have to take back a 
.mortgage herself of not over $12:,000 (S,. C., p. 67, 
line 18). S.he was to receive $2;0001 and a $•2,000 
mortgage, $1,900 to be raised in son1e other man-
ner. Apparently the Vice-Chancellor t~ought that 
her actions ratified the contract, but an examina-
tion . of these actions will show that it was only 
an attempt on her part to see if the money could 
be raised in such a manner as to make the con-
tract possible of performance. If this could be 
done, Mrs. Higgins would have been satisfied to 
carry it out. Her .subsequent efforts, therefore, 
were not toward performance of the contract, but 
for the purpose of ascertaining whether or not its 
performance was within the bounds of possi 1bility, 
in which event she might have been induced to 
enter into a new contract. 

Let us examine these events. Subsequent to the 
signing of the agreement, she went to see her at-
torney, Mr. Berstecher, and there first learned 
what the contract really was. Mr. Berstecher's 
testimony (S. C., p. 71, line 28) : 

"When I explained to her . the meaning of 
the clause regarding the mortgages she was 
very much surprised. She stated to me that 
all she was to take was a $2,000 mortgage and 
I told her that · that was not what she had 
agreed to do in the contract at all." 
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At that time, Mr. Berstecl1er told her that he did 
not think she had to go through with the contract 
the way it was. S-he went around to several places 
to see if the money could be loaned, the Orange 
Building & I~oan Association, the Wiss Building 
and Mr. Bianchi, of Orange (S. C., p. 47, line 23). 
Invariably she found that a mortgage of that 
amount could not be obtained on the property or 
tl1at a large bon11s would be necessary in order to 
secure it. Mrs. Higgins apparently had int~rviews 
with Mr. Seymour, the attorney for the complain-
ants, in which the matter was thoroughly thrashed 
out. Mrs. Higgins says on her cross examination 
(~. C., p. 50, li11e 29') that after having a talk with 
M.r. Seymour, Mr. Seymour called up Mr. Ber-
stecher at his office and that he then sent her back 
to Mr. Berstecher; that Mr. Berstecher then tele-
phoned to Mr. Seymour and explained things to 
him. T 1hen Mr. Seymour talked things over with 
Mrs. Higgins to see if the Iusos could not help raise 
the mortgages. Mrs. Higgins never did anything 
toward getting the mortgages except to see Mr. Yeo-
mans of the Orange Building & L.oan Association 
and the people mentioned in her testimony. 

It is respectfully ,contended that these ef-
fo ·rts to see if such a loan could no -t be pro-
cured, does not constitute ratification. 

Respectfully submitted, 

HOWE & DAVIS, 

Of Counsel with Defendant. 
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