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SU M M O N S.

A t l a n t ic  Co u n t y , s s .
The State o f  N ew Jersey  to General C as-
ualty  & Surety  Com pany, a corporation  

(S ea l) o f  the State o f  M ichigan. Y ou  are sum-
m oned to answ er the annexed com plaint 
o f  B enjam in  M cClellan in  an action  at 

law  in the A tlantic C ounty C ircu it Court. A n d  take 
notice  that unless you  file y ou r  answ er to  said com -
plaint with the clerk o f  the A tlan tic  C ounty C ircuit 
Court, at M ays L anding  w ithin tw enty days a fter 
service upon  y ou  o f  this w rit and the annexed com -
plaint, the p la in tiff m ay proceed  in the suit and 
judgm ent m ay be entered against you.

W itness T h eo d or e  W . Sc h imp f , Ju dge o f  the A t -
lantic County C ircuit Court, at M ays Landing, this 
th irty-first day o f  M arch, 1925.

W i l l ia m A . B l a ir ,
Clerk.

Pa u l  M. Sal sb u r g ,
A ttorn ey.

30



2 Complaint

C O M P L A IN T ,

A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T.

Be n j a min  M c Cl e l l a n ,
Plaintiff,

10 v.
Ge n e r a l  Ca s u a l t y  n  Su r e t y  

Co mp a n y , a corporation  of. 
the State of M ichigan,

Defendant.

A ction  at Law. 
Com plaint.

P la intiff resid ing in the C ity  o f  Philadelphia, 
Pennsylvania, says th at:

20
1. On A ugust 21st, 1923, defendant was, and still 

is, a corporation  duly in corporated  under the laws 
o f  the State o f  M ichigan with pow er to  contract to 
indem nify  persons against loss from  the liability  
im posed by law  grow in g  out o f  the operation  o f 
m otor vehicles and duly registered  and authorized 
to  transact business in  the State o f  N ew Jersey.

2. On that day, in consideration  o f one hundred 
fo r ty  dollars ($140.00) to  it paid, it  executed to one 
C leveland G. W aites, its p o licy  o r  con tract o f  in-
dem nity num bered A A  58519, thereby agreeing to 
indem nify  him  against loss from  liab ility  im posed 
by  law  fo r  dam ages on account o f  bod ily  in juries 
accidentally  received by  any person  caused b y  the
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autom obile vehicle described therein, a cop y  o f 
which is annexed hereto and m ade part hereof.

3. On that day, said Cleveland G. W aites owned 
and operated a certain  m otor vehicle com m only 
called a “ jitn e y ”  and described in said policy .

4. On O ctober 7th, 1924, while said p o licy  still 
rem ained in  fu ll fo rce  and effect, p la in tiff suffered 
bod ily  in ju ry  caused b y  said autom obile vehicle so 
described, ow ned and operated and thereafter on 10 
January 22nd, 1925, recovered  against said C leve-
land G. W aites b y  the final judgm ent o f  the A t -
lantic County C ircuit C ourt as dam ages on account 
th ereo f the sum o f  five hundred dollars ($500.00) 
and a lso the sum o f fo r ty -fo u r  dollars and fourteen  
cents ($44.14) fo r  his costs o f  suit.

5. In  was part o f  said agreem ent on the part o f 
defendant th a t :

N otw ithstanding anything herein contained to the 20 
contrary, this Com pany w ill pay  any final judgm ent 
w ithin the lim its o f  this p o licy  as stipulated in Con-
d ition  L . recovered  by  any person  or  persons on 
account o f  the ow nership, m aintenance and use o f  # 
the autom obile described herein, o r  any fau lt in re -
spect thereto, and it is fu rther understood that this 
con tract shall be fo r  the benefit o f  every  person 
su ffering loss, dam age o r  in ju ry  as described in this 
con tract o r  as described in  the term s o f  an act en-
titled  “ A n  A ct concerning auto busses, com m only $(£ 
called jitneys, their operation  in  c it ie s”  approved 
M arch 17th, 1916, and know n as C hapter 136 o f the 
Law s o f  1916, State o f  N ew Jersey , and supplements 
and am endm ents thereto.
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6. Said  final judgm ent is  w ithin the lim its o f  said 
p o licy  as stipulated in C ondition  L. and has not been 
paid.

7. Said  C leveland G. W aites com plied w ith all 
the term s and perform ed  all the conditions o f  said 
p o licy  on h is part.

8. P la in tiff avers that b y  the term s o f  said act o f 
10 th?  legislature and the stipulations o f  said po licy

said contract was fo r  his benefit and an action has 
accrued to him  to  sue fo r  and recover  the amount 
o f  said judgm ent o f  defendant.

P la in tiff dem ands as dam age five hundred fo rty - 
fo u r  dollars and fourteen  cents ($544.14) with in -
terest from  January 22nd, 1925, besides cost o f  
suit.

Pa u l  M. Sal sb u r g ,
20 A ttorn ey  of Plaintiff.

N um ber Am ount
• A A  58519

IN C O R P O R A T E D  U N D E R  T H E  L A W S  O F  T H E  
S T A T E  O F  M IC H IG A N .

G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y , 
a Stock  Com pany 
D etroit, M ichigan.

s x  IN  C O N S ID E R A T IO N  o f  the paym ent o f  the 
Prem ium  and o f  the statem ents contained in the 
schedule hereinafter set forth , the General Casualty 
& Surety  Com pany hereina fter called the Com paiiy, 
does hereby agree to indem nify  the A ssu red  desig-
nated in the said Schedule A G A IN S T  L O S S  F R O M
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T H E  L IA B I L IT Y  IM P O S E D  B Y  L A W  U PO N  
T H E  A S S U R E D  fo r  dam ages on account o f  bod ily  
in juries, including death resulting at any time 
therefrom , accidentally su ffered  or alleged to have 
been su ffered by any person  or  persons not em-
p loyed  by  the A ssured , caused b y  autom obile 
vehicles described in  Statem ent num bered 5 o f  the
Schedule, o r  by  the load ing  or  unloading o f  m er-
chandise carried  on vehicles o f  the com m ercial type, 
w ithin the U nited  States and Canada, subject to the jq  
fo llow in g  conditions :
C O N D IT IO N  A . This P o licy  does not cover (1)
any obligation  assum ed or  im posed upon the A s -
sured by  any W ork m en ’ s Com pensation Law* o r  
agreem ent or plan, or (2) while any autom obile 
vehicle is being used fo r  o r  in any race o r  speed 
test, o r  (3) being driven  b y  any person  in v iolation  
o f  law  as to age, o r  i f  there be  no age lim it, under 
the age o f  16 years, or (4 ) being used fo r  tow ing or 
prop ellin g  any tra iler or  any other vehicle used as a  £0 
tra iler, o r  (5) being used fo r  rental o r  livery  p u r-
poses o r  fo r  the carry in g  o f  passengers fo r  a con -
sideration.
C O N D IT IO N  B. U pon  the occurrence o f  an acci-
dent, the A ssured  shall, as> soon as practicable, give 
w ritten  notice  th ereof w ith the fu llest in form ation  
obtainable at the tim e to the E xecutive Office o f  the 
C om pany in  D etroit, M ichigan, or to its du ly au-
thorized  agent. I f  a claim  is made on account o f  
such accident, the A ssu red  shall give like notice  ^  
th ereo f w ith fu ll particulars.
C O N D IT IO N  C. I f  thereafter any suit is brought 
against the A ssu red  to en force such a claim  f o r  
dam ages, the A ssured  shall im m ediately forw ard  to 
such E xecutive Office o f  the com pany every  sum -
m ons or  other process, and the Com pany w ill de-
fen d  such suit, w hether groundless or  n o t ; the ex-
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penses incurred b y  the Com pany in defending* such 
suit, including court costs and all interests accruing 
a fter  entry  o f  judgm ent, w ill be borne by  the Com -
pany irrespective o f  the lim its o f  liab ility  expressed 
in the policy . The C om pany shall have the right 
to settle any claim  or  suit at any time. 
C O N D IT IO N  D. The assured shall not voluntarily  
assum e any liability, n or  incur any expense or  settle 
any claim  unless such settlem ent o r  expenditures

Off)1 are first authorized in w ritin g  by  the C om pany; ex-
cept that the A ssured  m ay prov ide  at the tim e o f 
the accident and at the cost o f  the C om pany such 
im m ediate surgica l re lie f as is im perative. W hen-
ever requested by  the Com pany, the A ssured  shall 
aid in securing in form ation , evidence and the at-
tendance o f  w itnesses; in effecting  settlem ent; in 
prosecuting  appeals, the A ssu red  shall at all times 
render to the Com pany all co-operation  and assist-
ance within his pow er.

( 20 C O N D IT IO N  E. In  case o f  paym ent o f  loss under 
this p o licy  the Com pany shall be subrogated to  all 
righ ts o f  the A ssu red  against any person  or  co rp or -
ation  as respects such loss.
C O N D IT IO N  F . I f  the A ssu red  carries other valid  
insurance against loss and expense arising  from  an 
accident covered  by  this policy , the A ssured  shall 
not be entitled to recover from  this Com pany a 
la rger p rop ortion  o f  the entire loss and expense 
than the am ount hereby insured bears to the total

/ 30 amount o f  his insurance.
C O N D IT IO N  G. N o assignm ent or  change o f  in-
terest under this p o licy  whether voluntary o r  in-
voluntary  shall bind the C om pany unless the w ritten 
consent o f  the Com pany is endorsed thereon signed 
b y  its President, V ice  P resident o r  Secretary, but 
in  the event o f  the death o f  the A ssured , i f  an in-
dividual, this insurance shall continue in fo rce  fo r
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the benefit o f  the executors, adm inistrators o r  trus-
tees o f  the esta te 'o f the assured, fo r  a period  rnthm  
the term  o f  this p o licy  o f th irty  days fro m  twelve 
o ’clock  noon  o f the date o f such death and not later 
unless consented to by  endorsem ent as above. 
C O N D IT IO N  H . This p o licy  m ay be cancelled by  the 
A ssu red  by  notice to the Com pany. It  m ay be can-
celled  b y  the Com pany at any tim e by  g iv ing  w rit-
ten  notice to the A ssured  at his address given  here-
in, stating when the cancellation m ay be effective.
I f  cancelled b y  the Com pany, the Com pany shall be 
entitled to the earned prem ium , calculated at short 
rates, in  accordance with the table printed on  the 
back  o f  this policy . The check o f  this Com pany 
m ailed to the address o f the A ssured  as given here-
in  shall be a sufficient tender. . .
C O N D IT IO N  I  N o condition  or  prov ision  ot this 
p o licy  shall be  w aived o r  altered b y  anyone unless 
by  endorsem ent hereon signed b y  the President, 
V ice  P resident or Secretary  o f  the Com pany, nor 20 
shall notice  to any agent, n or  shall know ledge p os -
sessed b y  any agent o r  b y  any other person  be held 
to  effect a  w aiver o r  change in this contract or m

C ^ N M T I O N J . I f  the lim itation  o f tim e fo r  notice 
o f  accident o r  fo r  any legal proceed in g  herein con -
tained is  at variance w ith any specific statutory p ro -
v is ion  in relation  thereto in  fo r ce  in  the state m  
w hich the business operations herein described are 
conducted, such specific statutory provisions^ shall 30 
supersede any such condition  m  this contract m con-

The w ord  “ A ssu red ’ ’ whenever 
used  in this P o licy  shall be construed to include, m  
add ition  to  the A ssu red  nam ed in  the policy , any 
person^ or  persons while rid ing in  o r  operating 
any autom obile insured hereunder fo r  private  pleas-
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ure or  business calls (exclud ing  autom obiles o f  the 
com m ercia l type) with the perm ission  o f  said named 
A ssured , o r  with the perm ission  o f  any adult m em-
ber o f  said named A ssu re d ’s household other than a 
chauffeur o r  a dom estic servant.
C O N D IT IO N  L. The liability  o f  the C om pany fo r  
loss from  an accident resulting in  bod ily  in juries 
to  o r  in the death o f  one person  on ly  is lim ited to  
F ive  Thousand D ollars ($5,000) and, subject to the 

|Q sam e lim it fo r  each person, the total liab ility  o f  the 
C om pany fo r  loss from  any one accident resulting 
in bod ily  in juries to o r  in the death o f  m ore than 
one person  is lim ited to  T en  Thousand D ollars 
($10,000).
C O N D IT IO N  M. The p eriod  o f  time during which 
this p o licy  shall be in fo r ce  is 12 months, beginning 
on the 21st day  o f  A ugust, 1923, noon, and ending 
on the 21st day  o f  A ugust, 1924, noon, standard 
time, at the p lace w here this p o licy  has been counter- 

20 signed. j j

S C H E D U L E .

Statem ent 1 : Name o f  the A ssu red  C L E V E L A N D
G. W A IT E S .
Statem ent 2 : A ddress o f  the A ssu red  627 L ex in g -
ton  A ve., A tlan tic  City, N. J.
Statem ent 3 : T he A ssu red  is  Individual.
Statem ent 4 : The occupation  o r  business o f  the as- 

«yv sured is Jitney.
Statem ent 5 : T he descrip tion  o f  all the autom obile 
vehicles covered  b y  this p o licy  is  as fo l lo w s :
T rade nam e o f  c a r s : F a ctory  E ngine N o .:

W illys-K n igh t. 1134
T y p e : M otive P o w e r : M odel

T ouring. Gas, year
1923
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L ia b ility : T ota l prem ium  fo r  each ca r :
$140.00 $140.00.

Statem ent 6 : The num ber o f chauffeurs em ployed 
b y  the assured is Owner D river.
Statem ent 7 : T he purposes fo r  which the above 
described  autom obile vehicles are to be used are 
Jitney.
Statem ent 8 : The autom obiles covered  hereby are 
and w ill be prin cipa lly  m aintained and garaged in 
the C ity  or T ow n o f  A tlantic C ity, N. J.
Statem ent 9 : The autom obiles covered  hereby are 
and w ill be principally  used in  the C ity  o r  Tow n 
(and its v ic in ity ) o f  A tlantic City, N. J.
Statem ent 10 : N o  sim ilar insurance has been de-
clined o r  cancelled by  any Com pany during the past 
2 years, except as fo llow s : N o exceptions. 
Statem ent 11: N o claim  has e v e / ' been m ade 
against the assured fo r  personal in juries o r  death 
caused by  any autom obile vehicle owned, rented or 
driven  by  him  except as fo l lo w s : N o exceptions.

IN  W IT N E S S  W H E R E O F  the G E N E R A L  C A S -
U A L T Y  & S U R E T Y  C O M P A N Y  has caused this 
P o licy  to be executed by  its President and Secre-
tary, but the same shall not be binding updn the 
C om pany until countersigned b y  a duly authorized 
representative o f  the Com pany.
C ountersigned by  E lm ert H . D earth
E . E . Charlton. . President.
A u th orized  R epresentation  B. F rank  Bushm an

Secretary.
R ID E R :

G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y , 
D E T R O IT , M IC H .

Special endorsem ent fo r  A tlan tic  C ity  only.
I t  is understood and agreed that C ondition  L . 

o f  this p o licy  is hereby amended to rea d :
* ‘ The liab ility  o f  the Com pany fo r  loss from  any
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accident resulting in bod ily  in ju ry  to  or death o f 
any person  or persons is lim ited to F iv e  Thousand 
D ollars ($5 ,000 ).”

A n d  it is fu rth er understood and agreed that that 
p ortion  o f  C ondition  A , now  read in g :

“ (5)  being used fo r  rental or  livery  purposes or 
fo r  carry in g  o f  passengers fo r  a con sideration .”  
is  hereby elim inated and shall fo rm  no p a rt o f  the 
p o licy  contract. This endorsem ent is subject, how- 

10 ever, to all the conditions, agreem ents and lim ita-
tions o f  the p o licy  as written, except as herein spe-
cifically  stated.
A ttached to and form in g  part o f  A utom obile  P o licy  
N o. A A  58519 o f  the G E N E R A L  C A S U A L T Y  & 
S U R E T Y  C O M P A N Y , issued to C leveland G. 
W aites.
G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y .

20

3 0

E lm er H . Dearth,
President. 

B . F rank  Bushm an 
Secretary.

C ountersigned b y :
E . E . Charlton.
A uthorized  R epresentative.

SE C O N D  R ID E R :
G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y , 

D etroit, Mich.
Endorsem ent.

A tlan tic  C ity, N. J.
N otw ithstanding anything herein contained to  the 

contrary, this C om pany w ill pay  any final ju d g -
m ents within the lim its o f  this p o licy  as stipulated 
in  C ondition  L . recovered  by  any person  o r  persons 
on account o f  the ow nership, m aintenance and use 
o f  the autom obile described herein, o r  any fau lt in 
respect thereto, and it is fu rth er understood that 
this contract shall be  fo r  the benefit o f  every  per-
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son su ffering  loss, dam age or  in ju ry  as described 
in  this contract or: as described in the term s o f  an 
act entitled “ A n  A ct concerning auto busses, com -
m only called ‘ J itn eys ,’ their operation  in  c it ie s ,”  
approved  M arch 17th, 1916, and known as Chapter 
136 o f  the Law s o f  1916, State o f  New Jersey , and 
supplem ents and amendments thereto.

N otice o f  occurrence o f  an accident, claim  o f in -
ju ry  or  legal suit when served upon the Com pany 
by  the F isca l Officer o f  the C ity o f  A tlan tic  City, 
State o f  N ew  Jersey , shall be deem ed and taken to 
be a notice as required to be given by  the A ssured  
under the term s o f  P aragraphs A . and B. o f  this 
contract.

F o r  the Com pany to cancel this contract p rior  to 
date o f  expiration , it w ill be necessary to n o tify  the 
F isca l Officer o f  the C ity o f  A tlantic C ity, and the 
assured, at least five (5 ) days b e fore  said cancel-
lation  is to becom e effective.

This endorsem ent is subject, how ever, to all the 5L 
conditions, agreem ents and lim itations o f  the p o licy  ^  
as written, except as herein specifically stated.

A ttached  to and form in g  part o f  P o licy  No. A  A  
58519 o f  the General Casualty & Surety  Com pany 
issued to C leveland G. W aites.
(S ign ed ) E . E . Charlton

A £>"PT11

B A C K  O F  P O L IC Y :
H om e Office D etroit, Mich.

A utom obile  L iab ility  P olicy .
A A  N o. 58519. 30

R E A D  Y O U R  P O L IC Y .
Issued  to Cleveland G. W aites.
E xp ires A ugust 21st, 1924.
Prem ium  $140.00.

Gale, Incorporated ,
313 Guarantee T rust B ldg.,
A tlan tic  C ity, N. J.
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A N S W E R .

A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T .

Be n j a min  M cC l e l l a n , 
j q  Plaintiff,

v.
Ge n e r a l  Ca s u a l t y  & Su r e t y  

Co mp a n y , a corporation  o f  
the State o f  M ichigan,

Defendant.

A nsw er. 
A ction  at Law.

D efendant, a corporation  o f  the State o f  M ich- 
20 igan, answ ering the com plaint o f  the plaintiff, s a y s :

1. It adm its paragraph  1.

2. I t  adm its that it en tered  in to  a po licy  w ith 
C leveland G. W aites, but says that the p o licy  speaks 
fo r  itself.

3. I t  adm its paragraph  3.

20 4. It  adm its paragraph  4, except that it denies
that said autom obile was at the tim e o f  the in ju ry  
to the p la in tiff operated in accordance with the 
term s o f  the policy .

5. I t  denies paragraph  5.

6. It  denies paragraph  6.
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7. I t  denies paragraph  7.

8. I t  denies paragraph  8.

F irs t  De f e n s e .

1. The p o licy  o f  insurance re ferred  to herein is a 
contract between the defendant and one Cleveland
Gr. W aites and only extends to the benefit o f  other j q  
persons b y  v irtu e o f  such statutes o f  the State o f 
N ew  Jersey  as m ay im pose such obligation  upon  the 
defendant.

2. The p la in tiff is not w ithin the benefit o f  the * 
statute in such case m ade and prov ided  because, 
F irst, said  vehicle at the tim e o f  the in ju ry  to the 
p la in tiff w as not being operated  as a jitn ey  in ac-
cordance with the statute hereinabove re ferred  to. 
Second, because said veh icle  at the tim e o f  the in- 20 
ju ry  to p la in tiff w as not being operated within the 
lim ited route prescribed  by  the statute in such case 
m ade and prov ided  and b y  the ordinance o f  the C ity
o f  A tlan tic  C ity  applicable thereto.

W il l ia m Ch a r l t o n ,.
A ttorn ey  fo r  Defendant.
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O R D E R .

A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T.

10 B e n j a min  M c Cl e l l a n ,
Plaintiff,

v.
Cl e v e l a n d  Gr. W a it e s ,

Defendant.

A ction  at Law. 
O rder.

It  appearing to the C ourt that h eretofore  rule to 
show cause was allow ed w hy the verd ict obtained 

2Q from  the ju ry  in  the above entitled cause should not 
be reduced, and it appearing  on  the return o f  said 
rule a fter  hearing the argum ent o f  counsel that said 
verd ict should not be reduced, N ow  T h erefore , ju d g -
ment is entered fo r  the p la in tiff and against the 
defendant in the sum o f  $500 w ith costs o f  suit.

T heo d or e  W . S c h imp f ,
Judge.

3 0
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S U M M O N S .
A t l a n t ic  Co u n t y , s s .

The State o f  New Jersey  to General C as-
ualty  & Surety  Com pany, a  corporation  

(S ea l) o f  the State o f  M ichigan. Y ou  are sum-
m oned to answ er the annexed com plaint 
o f  A d ele  Row an, in an action  at law  in 

the A tlantic County C ircuit Court. A n d  take notice 
that unless you  file you r answer to said com plaint 
w ith the clerk o f  the A tlan tic  County C ircuit Court, 
at M ays L anding w ithin twenty days a fter  service 
upon  you  o f  this w rit and the annexed com plaint, 
the p la in tiff m ay proceed  in  the siyt and judgm ent 
m ay he entered against you.

W itness T heo d or e  W . S c h imp f , Ju dge o f  the A t -
lantic County C ircu it Court, at M ays Landing, this 
th irty-first day o f  M arch, 1925.

W i l l ia m A . B l a ir ,
Clerk.

Pa u l  M. Sa l sb u r g ,
A ttorney.

10

20

30

i
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C O M P L A IN T .

A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T.

A d e l e  R o w a n , \

10 Plaintiff, j

G e n e r a l  C a s u a l t y  & S u r e t y  ( Ĵ c^ on Law. 
C o m p a n y , a corporation  o f  V Com p amt. 
the State o f  M ichigan, /

Defendant.

Plaintiff residing in the City of Atlantic City, 
20 New Jersey, says that:

1. On Au'gust 21st, 1923, defendant was, and still 
is, a corporation  d u ly  in corporated  under the laws 
o f  the State o f  M ichigan w ith p ow er to contract to 
indem nify  persons against loss from  the liability  
im posed by law  grow in g  out o f  the operation  o f 
m otor vehicles and du ly  registered  and authorized 
to  transact business in  the State o f  N ew  Jersey.

3Q 2. On that day, in consideration  o f one hundred 
fo r ty  dollars ($140.00) to it  paid , it  executed to one 
C leveland G. W aites, its p o licy  o r  contract o f  in-
dem nity num bered A A  58519, thereby agreeing to 
indem nify  him  against loss from  liab ility  im posed 
by  law  fo r  dam ages on account o f  bod ily  in juries 
accidentally  received by  any person  caused b y  the
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autom obile vehicle described therein, a copy  o f 
which is annexed hereto and m ade part hereof.

3. On that day, said C leveland G. W aites owned 
and operated  a certain  m otor vehicle com m only 
called  a “ jitn e y ”  and described in said policy .

4. On O ctober 7th, 1924, while said po licy  still 
rem ained in fu ll fo rce  and effect, p la in tiff suffered 
bod ily  in ju ry  caused b y  said autom obile vehicle so - 
described, ow ned and operated and thereafter on 
January 22nd, 1925, recovered  against said C leve-
land G. W aites b y  the final judgm ent o f  the A t -
lantic County C ircuit C ourt as dam ages on account 
th ereof the sum o f  tw elve ^hundred fifty  dollars 
($1250.00) and also the sum o f  fo rty -fou r  dollars and 
fourteen  cents ($44.14) fo r  her costs o f  suit.

5. In  was part o f  said agreem ent on the part o f
defendant th at: _

N otw ithstanding anything herein contained to the 
contrary, this Com pany w ill pay  any final judgm ent 
w ithin  the lim its o f  this p o licy  as stipulated in Con-
dition  L . recovered  b y  any person  or persons on 
account o f  the ow nership, m aintenance and use o f  
the autom obile described herein, or  any fau lt in re -
spect thereto, and it is fu rther understood that this 
con tract shall be fo r  the benefit o f  every  person 
suffering loss, dam age or  in ju ry  as described in this 
contract or as described in the term s o f an act en 
titled  “ A n  A ct concerning auto busses, com m only 30 
called jitneys, their operation  in c it ie s ”  approved 
M arch 17th, 1916, and known as Chapter 136 o f the 
L aw s o f  1916, State o f  N ew  Jersey , and supplement s 
and amendm ents thereto.



18 Complaint

6. Said final judgm ent is. w ithin the lim its o f  said 
p o licy  as stipulated in C ondition  L. and has not been 
paid.

7. Said  C leveland G. W aites com plied  w ith all 
the term s and perform ed  all the conditions o f  said 
p o licy  on his part.

8. P la in tiff avers that by  the term s o f  said act o f 
10 the legislature and the stipulations o f  said policy

said contract was fo r  her benefit and an action has 
accrued to her to sue fo r  and recover the amount 
o f  said judgm ent o f  defendant.

P la in tiff dem ands as dam ages tw elve hundred 
n inety-four dollars and fourteen  cents ($1294.14) 
w ith interest from  January 22nd, 1925, besides costs 
o f  suit.

Pa u l  M. Sa l sb u r g , 
A ttorn ey  of Plaintiff. 

20 N um ber A m ount
A A  58519
IN C O R P O R A T E D  U N D E R  T H E  L A W S  O F T H E  

S T A T E  O F  M IC H IG A N .
G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y , 

a Stock Com pany 
D etroit, M ichigan.

IN  C O N S ID E R A T IO N  o f  the paym ent o f  the 
Prem ium  and o f  the statements contained in the 
schedule hereinafter set forth , the General Casualty 

2Q & Surety C om pany hereinafter called the Com pany, 
does hereby agree to indem nify  the A ssured  desig-
nated in the said Schedule A G A IN S T  L O S S  F R O M  
T H E  L IA B I L IT Y  IM P O S E D  B Y  L A W  U PO N  
T H E  A S S U R E D  fo r  dam ages on account o f  bodily 
in juries, including death resulting at any time 
therefrom , accidentally su ffered or  alleged to  have 
been suffered by any person  or  persons not em-
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ployed  by the A ssured , caused by  autom obile 
vehicles described in Statem ent num bered 5 o f  the 
Schedule, o r  by  the loading  or  unloading o f  m er-
chandise carried  on vehicles o f  the com m ercial type, 
w ithin the U nited States and Canada, subject to the 
fo llow in g  con d ition s :
C O N D IT IO N  A . This P o licy  does not cover (1) 
any obligation  assum ed or  im posed upon the A s -
sured by  any W ork m en ’ s Com pensation L aw  or 
agreem ent or plan, o r  (2) while any autom obile l 
veh icle is being used fo r  or  in any race o r  speed 1U 
test, o r  (3) being driven  by  any person  in violation  
o f  law  as to  age, o r  i f  there be no age lim it, under 
the age o f  16 years, or (4 ) being used fo r  tow ing or 
prop ellin g  any tra iler or  any other vehicle used as a 
tra iler, o r  (5) being used fo r  rental o r  livery  p u r-
poses or  fo r  the carry in g  o f passengers fo r  a con -
sideration.
C O N D IT IO N  B. U pon  the occurrence o f  an acci-
dent, the A ssured  shall, as soon as practicable, give - 
w ritten  notice  thereof with the fu llest in form ation  
obtainable at the tim e to the E xecutive Office o f  the 
C om pany in D etroit, M ichigan, o r  to its duly au-
thorized  agent. I f  a claim  is m ade on account o f 
such accident, the A ssured  shall g ive like notice 
th ereof w ith fu ll particulars.
C O N D IT IO N  C. I f  thereafter any suit lsJarought 
against the A ssu red  to en force such a claim  fo r  
dam ages, the A ssured  shall im m ediately forw ard  to 
such E xecutive Office o f  the com pany every sum- . 
m ons or  other process, and the Com pany w ill de- i li  
fen d  such suit, whether groundless or n o t ; the ex-
penses incurred b y  the Com pany in  defend ing such 
suit including court costs and all interests accruing 
a fter  entry o f  judgm ent, w ill be borne b y  the Com -
pany irrespective o f  the lim its o f  liab ility  expressed
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in  the policy . The Com pany shall have the right 
to  settle any claim  or  suit at any time. 
C O N D IT IO N  D. The assured shall not voluntarily  
assum e any liability, n or  incur any expense or  settle 
any claim  unless such settlem ent o r  expenditures 
are first authorized in w ritin g  by the C om pany; ex-
cept that the A ssured  m ay p rov id e  at the tim e o f 
the accident and at the cost o f  the C om pany such 
im m ediate surgical re lie f as is im perative. W hen-

|0 ever requested by  the Com pany, the A ssured  shall 
aid in securing in form ation , evidence and the at-
tendance o f  w itnesses; in effecting  settlem ent; in 
prosecuting appeals, the A ssu red  shall at all times 
render to the Com pany all co-operation  and assist-
ance within his pow er.
C O N D IT IO N  E. In  case o f  paym ent o f  loss  under 
this p o licy  the Com pany shall be subrogated to all 
rights o f  the A ssured  against any person  or  co rp or -
ation as respects such loss.

2 0  C O N D IT IO N  F . I f  the A ssu red  carries other valid  
insurance against loss and expense arising  from  an 
accident covered  by this policy , the A ssu red  shall 
not be entitled to recover from  this Com pany a 
larger p rop ortion  o f the entire loss and expense 
than the amount hereby insured bears to the total 
am ount o f  his insurance.
C O N D IT IO N  G. N o assignm ent o r  change o f  in-
terest under this p o licy  w hether voluntary  o r  in -
voluntary  shall bind the C om pany unless the w ritten  
consent o f  the Com pany is endorsed thereon signed 
b y  its President, V ice  P resident or Secretary, but 
in the event o f  the death o f  the A ssured , i f  an in-
dividual, this insurance shall continue in fo r ce  fo r  
the benefit o f  the executors, adm inistrators o r  trus-
tees o f  the estate o f  the assured, fo r  a period  w ithin 
the term  o f  this p o licy  o f  th irty  days from  twelve
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o ’clock  noon  o f the date o f  such death and not later 
unless consented to by  endorsem ent as above. 
C O N D IT IO N  H . This p o licy  m ay be cancelled b y  the 
A ssu red  by  notice to the Com pany. I t  m ay be can-
celled b y  the C om pany at any tim e by  g iv in g  w rit-
ten notice to the A ssu red  at his address g iven  here-
in, stating when the cancellation  m ay be effective.
I f  cancelled by  the Com pany, the Com pany shall be 
entitled to the earned prem ium , calculated at short 
rates, in accordance with the table printed on the 
back o f  this policy . The check o f  this Com pany - 
m ailed to the address o f the A ssu red  as given  here-
in  shall be a sufficient tender.
C O N D IT IO N  I. N o condition  or  p rov ision  o f  this 
p o licy  shall be w aived or  altered by  anyone unless 
by  endorsem ent hereon signed by  the President, 
V ice  President or Secretary  o f  the Com pany, nor 
shall notice to any agent, n or  shall know ledge p o s -
sessed b y  any agent o r  by  any other person  be held 
to effect a w aiver o r  change in this contract or in 
any part o f  it.
C O N D IT IO N  J. I f  the lim itation  o f  tim e fo r  notice 
o f  accident o r  f o r  any legal proceed in g  herein con -
tained is  at variance w ith any specific statutory  p ro -
v is ion  in relation  thereto in fo rce  in the state in 
which the business operations herein described are 
conducted, such specific statutory  prov isions shall 
supersede any such condition  in this contract incon-
sistent therewith.
C O N D IT IO N  K . The w ord  “ A ssu red ”  whenever 
used in  this P o licy  shall be construed to include, in 
addition  to the A ssu red  nam ed in the policy , any 
person  or  persons w hile rid ing in o r  operatin g  
any autom obile insured hereunder fo r  p rivate  p leas-
ure or  business calls (exclud ing autom obiles o f  the 
com m ercia l typ e ) w ith the perm ission  o f  said named 
A s s u r e d ,  o r  w ith the perm ission  o f any adult mem-



22 Complaint

ber o f  said nam ed A ss u re d ’s household other than a 
chauffeur o r  a  dom estic servant.
C O N D IT IO N  L. The liability  o f  the C om pany fo r  
loss from  an accident resulting in bod ily  in juries 
to  o r  in the death o f  one person  on ly  is lim ited to 
F ive  Thousand D ollars ($5,000) and, subject to the 
sam e lim it f o r  each person, the total liab ility  o f  the 
C om pany fo r  loss fro m  any one accident resulting 
in bod ily  in ju ries to or in the death o f  m ore than 

10 one person  is lim ited to Ten Thousand D ollars 
' ($10,000).

C O N D IT IO N  M. The period  o f  time during which 
this p o licy  shall be in fo r ce  is 12 m onths, beginning 
on the 21st d a y  o f  A ugust, 1923, noon, and ending 
on the 21st day o f  A ugust, 1924, noon, standard 
time, at the p lace w here this p o licy  has been counter-
signed.

Statem ent 1 : Name o f  the A ssu red  C L E V E L A N D  
20 G. W A IT E S .

Statem ent 2 : A dd ress o f  the A ssu red  627 L ex in g -
ton  A ve., A tlan tic  C ity, N. J.
Statem ent 3 : T he A ssu red  is Individual, 
Statem ent 4 : The occupation  o r  business o f  the as-
sured is Jitney.
Statem ent 5 : The descrip tion  o f  all the autom obile 
vehicles covered  by  this p o licy  is as fo l lo w s :
T rade  nam e o f  c a r s : F a ctory  E ngine N o .:

W illys-K n igh t. 1134
30 T y p e : M otive P o w e r : M odel

T ouring. Gas. year

S C H E D U L E .

1923
L iab ility  : 

$140.00
T ota l prem ium  fo r  each ca r : 

$140.00.
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Statem ent 6 : The num ber o f  chauffeurs em ployed 
by  the assured is Owner D river.
S t a t e m e n t  7 :  T h e  p u r p o s e s  f o r  w h i c h  t h e  a b o v e  
d e s c r i b e d  a u t o m o b i l e  v e h i c l e s  a r e  t o  b e  u s e d  a r e  
J i t n e y .S t a t e m e n t  8 :  T h e  a u t o m o b i l e s  c o v e r e d  h e r e b y  a r e  
a n d  w i l l  b e  p r i n c i p a l l y  m a i n t a i n e d  a n d  g a r a g e d  i n  
t h e  C i t y  o r  T o w n  o f  A t l a n t i c  C i t y ,  N .  J .
S t a t e m e n t  9 :  T h e  a u t o m o b i l e s  c o v e r e d  h e r e b y  a r e  
a n d  w i l l  b e  p r i n c i p a l l y  u s e d  i n  t h e  C i t y  o r  T o w n  10  
( a n d  i t s  v i c i n i t y )  o f  A t l a n t i c  C i t y ,  N .  J .
Statem ent 10: N o sim ilar insurance has been de>- 
clined o r  cancelled b y  any Com pany during the past 
2 years, except as fo llow s : N o exceptions.
Statem ent 11: N o claim  has ever been made 
against the assured fo r  personal in juries o r  death 
caused b y  any autom obile vehicle owned, rented or 
d riven  b y  him  except as fo l lo w s : N o exceptions.

I N  W I T N E S S  W H E R E O F  t h e  G E N E R A L  C A S -
U A L T Y  &  S U R E T Y  C O M P A N Y  h a s  c a u s e d  t h i s  2 0  
P o l i c y  t o  b e  e x e c u t e d  b y  i t s  P r e s i d e n t  a n d  S e c r e -
t a r y ,  b u t  t h e  s a m e  s h a l l  n o t  b e  b i n d i n g  u p o n  t h e  
C o m p a n y  u n t i l  c o u n t e r s i g n e d  b y  a  d u l y  a u t h o r i z e d  
r e p r e s e n t a t i v e  o f  t h e  C o m p a n y .
C ountersigned by  E lm ert H . D earth
E . E . Charlton. President.
A uthorized  R epresentative B . F rank  Bushm an

Secretary.
R ID E R :

G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y , 30 
D E T R O IT , M IC H .

Special endorsem ent fo r  A tlan tic  C ity  only.
I t  is understood and agreed that C ondition  L . 

o f  this p o licy  is hereby am ended to rea d :
“ T he liab ility  o f  the Com pany fo r  loss from  any 

accident resulting in bod ily  in ju ry  to or death o f
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any person  or  persons is lim ited to F iv e  Thousand 
D ollars ($5 ,000).”

A n d  it is further understood and agreed that that 
portion  o f  C ondition  A , now  rea d in g :

“ (5) being used fo r  rental or livery  purposes or 
fo r  carry in g  o f  passengers fo r  a con sideration .”  
is hereby elim inated and shall fo rm  no part o f  the 
p o licy  contract. This endorsem ent is subject, how -
ever, to all the conditions, agreem ents and lim ita- 

10 tions o f  the p o licy  as w ritten, except as herein spe-
cifically stated.
A ttached to and form in g  part o f  A utom obile  P o licy  
No. A A  58519 o f  the G E N E R A L  C A S U A L T Y  & 
S U R E T Y  C O M P A N Y , issued to Cleveland G. 
W aites.
G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y

E lm er H . Dearth,
P r e s i d e n t .

B. F rank  Bushm an
20 i Secretary.

Countersigned b y :
E . E . Charlton,
A uthorized Representative.

SE C O N D  R ID E R :
G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y , 

D etroit, Mich.
E n d o r s e m e n t .

A tlan tic  C ity, N. J.
N otw ithstanding anyth ing herein contained to the 

30 contrary, this C om pany w ill pay  any final ju d g -
m ents within the lim its o f  this p o licy  as stipulated 
in  Condition L . recovered  by  any person  o r  persons 
on account o f  the ow nership, m aintenance and use 
o f  the autom obile described herein, or any fau lt in 
respect thereto, and it is fu rther understood that 
this con tract shall be fo r  the benefit o f  every  p er-
son su ffering loss, dam age o r  in ju ry  as described
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in this contract o r  as described in the term s o f an 
act entitled “ A n  A ct concerning auto busses, com -
m only called ‘ J itn eys ,’ their operation  in c ities ,”  
approved  M arch 17th, 1916, and known as Chapter 
136 o f  the Law s o f  1916, State o f  N ew Jersey, and 
supplem ents and amendm ents thereto.

N otice o f  occurrence o f  an accident, claim  o f  in -
ju ry  or  legal suit when served upon  the Com pany 
b y  the F isca l Officer o f  the C ity  o f  A tlan tic  City, ]Q 
State o f  N ew  Jersey , shall be deem ed and taken to 
be a notice as required to be given by  the A ssured  
under the term s o f  P aragraphs A . and B. o f  this 
contract.

F o r  the Com pany to cancel this contract p r io r  to 
date o f  expiration , it w ill be necessary to  n o tify  the 
F isca l Officer o f  the C ity o f  A tlantic C ity, and the 
assured, at least five (5 ) days b e fore  said cancel-
lation  is to becom e effective.

This endorsem ent is subject, how ever, to  all the 20 
conditions, agreem ents and lim itations o f  the p o licy  
as w ritten, except as herein specifically stated.

A ttached  to and form in g  p art o f  P o licy  N o. A  A  
58519 o f  the General Casualty & Surety  Com pany 
issued to C leveland G. W aites.
(S ign ed ) E . E . Charlton 

A gent.
B A C K  O F  P O L IC Y :

H om e Office D etroit, Mich.
A utom obile  L iab ility  P olicy . -j a

A A  N o. 58519.
B E A D  Y O U R  P O L IC Y .

Issued  to  C leveland G. W aites.
E xp ires August* 21st, 1924.
Prem ium  $140.00.

Gale, Incorporated ,
313 Guarantee Trust B ldg.,
A tlantic C ity, N. J .
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A N S W E R .

A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T.

A de le  Ro w a n ,
10 Plaintiff, \

v. I
Ge n e r a l  Ca s u a l t y  & Su r e t y  / A ction  at Law . 

Co mp a n y , a corporation  o f  V A nsw er, 
the State o f  M ichigan, /

Defendant.

D efendant, a corporation  o f  the State o f  M ich- 
20 igan, answ ering the com plaint o f  the p laintiff, says :

1. It  adm its paragraph  1.

2. I t  adm its that it entered into a  p o licy  with 
Cleveland G. W aites, but says that the p o licy  speaks 
fo r  itself.

3. I t  adm its paragraph  3.

30 4* I t  adm its paragraph  4, except that it denies
that said autom obile was at the tim e o f  the in ju ry  
to  the p la in tiff operated  in accordance with the 
term s o f  the policy .

5. It  denies paragraph  5.
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6. It  denies paragraph  6.

7. I t  denies paragraph  7.

8. I t  denies paragraph  8.

F ir s t  De f e n s e .

1. The p o licy  o f  insurance re ferred  to  herein is a ^  
contract between the defendant and one C leveland
G. W aites and only extends to the benefit o f  other 
persons b y  v irtue o f  such statutes o f  the State o f  
N ew  Jersey  as m ay im pose such obligation  upon  the 
defendant.

2. The p la in tiff is not w ithin the benefit o f the 
statute in  such case m ade and p rov id ed  because, 
F irst, said vehicle at the tim e o f the in ju ry  to the 
p la in tiff w as not being operated  as a jitn ey  in  ac- i y  
cordance w ith the statute hereinabove re ferred  to. 
Second, because said vehicle at the tim e o f  the in -
ju ry  to  p la in tiff was not being operated  w ithin the 
lim ited route prescribed  by  the statute in  such case 
m ade and p rov id ed  and b y  the ordinance o f  the C ity
o f A tlantic C ity  applicable thereto.

W i l l ia m Ch a r l t o n ,
A ttorn ey  fo r  Defendant.

3 0
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O R D E R .

A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T.

A d el e  Ro w a n , \
^ Pfambi ff,) . . .  , Tf A ction  at Law.

Cl e v e l a n d  G. W a it e s , ( Order.
Defendant. )

I t  appearing to the C ourt that heretofore  rule to 
show  cause w as-a llow ed  w hy the verd ict obtained 
from  the ju ry  in the above entitled cause should not 

20 be reduced, and it appearing on the return o f  said 
rule a fter  hearing the argum ent o f  counsel that said 
verd ict should be reduced.

Now, T herefore , it  is  o n  this 12th day  o f  M arch, 
1925, O rdered that the verd ict rendered herein be 
reduced from  $1500 to  $1250, w ith costs o f  suit, and 
that judgm ent be entered in  this cause f o r  the plain -
t iff  and against the- defendant in the sum o f  
$1250.00.

T heo d or e  W . S c h imp f ,
Judge.3 0
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SU M M O N S.

A t l a n t ic  Co u n t y , s s .

The State o f  New Jersey  to General C as-
ualty & Surety Com pany, a corporation  

(S ea l) o f  the State o f  M ichigan. Y ou  are sum- ]Q 
m oned to answer the annexed com plaint 
o f  L aura O ’N eill in an  action  at law  in 

the A tlantic C ounty C ircuit Court. A n d  take notice 
that unless you  file you r answ er to  said com plaint 
w ith the clerk o f  the A tlan tic  County C ircuit Court, 
at M ays Landing w ithin twenty days a fte r  service 
u pon  you  o f  this w rit and the annexed com plaint, 
the p la in tiff m ay proceed  in the suit and judgm ent 
m ay be entered against you.

W itness T h eo d or e  W . S c h imp f , Ju dge o f  the At- 20 
1 antic County C ircu it Court, at M ays Landing, this 
th irty-first day o f  M arch, 1925.

W i l l ia m A . B l a ir ,
Cleric.

Pa u l  M. Sal sbu rg ,
A ttorn ey.
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C O M P L A IN T .

A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T.

L a u r a  O ’Ne il l , , \
Î 0  Plaintiff, j

v. (
l . A ction  at Law.

Ge n e r a l  Ca s u a l t y  & Su r e t y  / Com plaint. 
Co mp a n y , a corporation  o f  V 
the State o f  M ichigan, J

Defendant. /

2Q P la in tiff resid ing in the C ity  o f  A tlan tic  City, 
N ew  Jersey, says that:

1. On A ugust 21st, 1923, defendant was, and still 
is, a corporation  duly in corporated  under the laws 
o f  the State o f  M ichigan w ith p ow er to contract to 
indem nify  persons against loss from  the liability  
im posed by  law  grow ing  out o f  the operation  o f 
m otor vehicles and duly registered  and authorized 
to  transact business in the State o f  N ew Jersey.

2. On that day, in consideration  o f one hundred 
fo r ty  dollars ($140.00) to  it paid, it executed to one 
C leveland G. W aites, its p o licy  o r  contract o f  in-
dem nity num bered A A  58519, thereby agreeing to 
indem nify  him  against loss from  liab ility  im posed 
by  law  fo r  dam ages on account o f  bod ily  in juries 
accidentally received by  any person  caused by  the
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autom obile vehicle described therein, a cop y  o f 
which is annexed hereto and m ade part hereof.

3. On that day, said Cleveland G. W aites owned 
and operated  a certain  m otor vehicle com m only 
called a “ jitn e y ”  and described in said policy .

4. On O ctober 7th, 1924, while said p o licy  still 
rem ained in  fu ll fo rce  and effect, p la in tiff suffered 
bod ily  in ju ry  caused by  said autom obile vehicle so 
described, owned and operated and thereafter on 
January 22nd, 1925, recovered  against said C leve-
land G. W aites b y  the final judgm ent o f  the A t -
lantic County C ircuit C ourt as dam ages on account 
th ereof the sum o f  twelve hundred fifty  dollars 
($1250.00) and also the sum o f  fo rty -fou r  dollars and 
fourteen  cents ($44.14) fo r  her costs o f  suit.

10

5. It was part o f  said agreem ent on the part o f  
defendant th at: ■

N otw ithstanding anything herein contained to the 20 
contrary, this C om pany w ill pay  any final judgm ent 
w ithin the lim its o f  this p o licy  as stipulated in Con-
d ition  L . recovered  b y  any person  or  persons on 
account o f  the ow nership, m aintenance and use o f  
the autom obile described herein, o r  any fau lt in re -
spect thereto, and it  is fu rther understood that this 
con tract shall be  f o r  the benefit o f  every  person  
su ffering loss, dam age or  in ju ry  as described in this 
contract o r  as described in the term s o f  an act en-
titled  “ A n  A ct concerning auto busses, com m only 30 
called jitneys, their operation  in c it ie s ”  approved  
M arch 17th, 1916, and known as Chapter 136 o f the 
L aw s o f  1916, State o f  N ew Jersey , and supplem ents 
and amendm ents thereto.
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6. Said  final judgm ent is  w ithin the lim its o f  said 
p o licy  as stipulated in  C ondition  L. and has not been 
paid.

7. Said  Cleveland G. W aites com plied with all 
the term s and perform ed  all the conditions o f  said 
p o licy  on his part.

8. P la in tiff avers that by the term s o f  said act o f 
|Q the legislature and the stipulations o f  said policy

said contract was fo r  her benefit and an action has 
accrued to her to sue fo r  and recover the amount 
o f  said judgm ent o f  defendant.

P la in tiff dem ands as dam ages six hundred ninety- 
fou r  dollars and fourteen  cents ($694.14) w ith in-
terest from  January 22nd, 1925, besides costs o f 
suit.

A A  58519
IN C O R P O R A T E D  U N D E R  T H E  L A W S  O F T H E  

S T A T E  O F  M IC H IG A N .
G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y , 

a Stock  Com pany 
D etroit, M ichigan.

i0  IN  C O N S ID E R A T IO N  o f  the paym ent o f  the 
Prem ium  and o f  the statements contained in the 
schedule hereinafter set forth , the General Casualty 
& Surety C om pany hereinafter called the Com pany, 
does hereby agree to indem nify  the A ssu red  desig-
nated in  the said Schedule A G A IN S T  L O S S  F R O M  
T H E  L IA B I L IT Y  IM P O S E D  B Y  L A W  U PO N  
T H E  A S S U R E D  fo r  dam ages on account o f  bodily

20
Pa u l  M. Sa l s b u e g ,

A ttorn ey of P laintif.

Num ber Am ount
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in juries, including death resulting at any tim e 
therefrom , accidentally su ffered or alleged to have 
been suffered by any person  or  persons not em-
p loy ed  by  the A ssured , caused by  autom obile 
vehicles described in Statem ent num bered 5 o f  the
Schedule, or by the loading or  unloading o f  m er-
chandise carried  on  vehicles o f  the com m ercial type, 
w ithin  the U nited States and Canada, subject to the 
fo llow in g  con d ition s:
C O N D IT IO N  A . This P o licy  does not cover (1) 
any obligation  assum ed or  im posed upon  the A s -
sured by  any W ork m en ’s Com pensation L aw  or  
agreem ent or  plan, o r  ( 2) w hile any autom obile 
vehicle is being used fo r  o r  in  any race o r  speed 
test, o r  (3) being driven  b y  any person  in  v iolation  
o f  law  as to age, o r  i f  there be no age lim it, under 
the age o f  16 years, o r  (4 ) being used fo r  tow ing or 
p rop e llin g  any tra iler o r  any other vehicle used as a 
tra iler, or (5) being used f o r  rental o r  livery  p u r-
poses o r  fo r  the carry in g  o f passengers fo r  a con -
sideration.
C O N D IT IO N  B. U pon  the occurrence o f  an acci-
dent, the A ssured  shall, as soon  as practicable, give 
w ritten  notice  thereof w ith the fu llest in form ation

10

20

obtainable at the tim e to the E xecu tive  Office o f  the 
C om pany in D etroit, M ichigan, o r  to its du ly au-
thorized  agent. I f  a claim  is 'm a d e ''b n  account o f 
such accident, the A ssured  shall g ive like notice 
th ereof w ith fu ll particulars.
C O N D IT IO N  *C. I f  thereafter any suit is brought 
against the A ssu red  to en force  such a claim  fo r  30 
dam ages, the A ssu red  shall im m ediately fo rw a rd  to 
such E xecutive Office o f  the com pany every  sum-
m ons or  other process, and the C om pany w ill de-
fen d  such suit, whether groundless or n o t ; the ex-
penses incurred b y  the Com pany in  defend ing  such 
suit, including court costs and all interests accruing
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a fter  entry o f  judgm ent, w ill be borne by  the Com -
pany irrespective o f  the lim its o f  liab ility  expressed 
in the policy . The Com pany shall have the right 
to  settle any claim  or  suit at any time. 
C O N D IT IO N  D . The assured shall not voluntarily  
assum e any liability, n or  incur any expense or  settle 
any claim  unless such settlem ent o r  expenditures 
are first authorized in  w ritin g  by  the C om pa n y ; ex-
cept that the A ssured  m ay p rov id e  at the time o f 

10 the accident and at the cost o f  the Com pany such 
im m ediate surgical re lie f as is im perative. W hen-
ever requested by the Com pany, the A ssured  shall 
aid in securing in form ation , evidence and the at-
tendance o f  w itn esses; in effecting  settlem ent; in 
prosecuting appeals, the A ssured  shall at all times 
render to the Com pany all co-operation  and assist-
ance within his pow er.
C O N D IT IO N  E. In  case o f  paym ent o f  loss under 
this p o licy  the Com pany shall be subrogated to all 

20 rights o f  the A ssured  against any person  or  corp or-
ation as respects such loss.
C O N D IT IO N  F . I f  the A ssu red  carries other valid 
insurance against loss and expense arising  from  an 
accident covered  by  this policy , the A ssu red  shall 
not be entitled to recover from  this Com pany a 
larger p rop ortion  o f  the entire loss and expense 
than the am ount hereby  insured bears to the total 
am ount o f  his insurance.
C O N D IT IO N  Gr. N o assignm ent o r  change o f  in- 

3 0  terest under this p o licy  whether voluntary  or in-
voluntary  shall bind the C om pany unless the written 
consent o f  the Com pany is endorsed thereon signed 
by  its President, V ice  P resident o r  Secretary, but 
in the event o f  the death o f  the A ssured , i f  an in-
dividual, this insurance shall continue in fo r ce  fo r  
the benefit o f  the executors, adm inistrators o r  trus-
tees o f  the estate o f  the assured, f o r  a period  within
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the term  o f  this p o licy  o f  th irty  days from  twelve 
o ’clock  noon  o f the date o f  such death and not later 
unless consented to by  endorsem ent as above. 
C O N D IT IO N  H. This p o licy  m ay be cancelled b y  the 
A ssu red  by notice to  the Com pany. It  m ay be can-
celled by  the Com pany at any tim e by  g iv in g  w rit-
ten  notice to  the A ssu red  at his address given  here-
in, stating when the cancellation m ay be  effective.
I f  cancelled by  the Com pany, the C om pany shall be 
entitled to the earned prem ium , calculated at short  ̂
rates, in  accordance w ith the table printed  on the 10 
back o f  this policy . T he check o f  this Com pany 
m ailed to the address o f  the A ssured  as g iven  here-
in shall be a sufficient tender.
C O N D IT IO N  I. N o condition  or prov ision  o f this 
p o licy  shall be w aived o r  altered by  anyone unless 
by  endorsem ent hereon signed b y  the President, 
V ice  President o r  S ecretary  o f  the Com pany, nor 
shall notice to any agent, n or  shall know ledge p os -
sessed b y  any agent o r  by  any other person  be held 
to  effect a w aiver o r  change in this contract or in
any part o f  it. .
C O N D IT IO N  J. I f  the lim itation  o f  tim e fo r  notice 
o f  accident o r  fo r  any legal p roceed in g  herein c o n -
tained is  at variance w ith any specific statutory  p ro -
v is ion  in relation  thereto in  fo r ce  in the state in 
w hich the business operations h erein ,described  are 
conducted, such specific statutory prov isions shall 
supersede any such condition  in  this contract incon-
sistent therewith.
C O N D IT IO N  K . The w ord  “ A ssu red ”  whenever 
used in  this P o licy  shall be construed to include, in 
addition  to  the A ssu red  nam ed in the policy , any 
person! o r  persons w hile rid ing  in  o r  operating 
any autom obile insured hereunder fo r  private  p leas-
ure  o r  business calls (exclud ing  autom obiles o f  the 
com m ercial type) w ith the perm ission  o f  said named

20
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A ssured , o r  with the perm ission  o f  any adult mem- 
iber o f  said nam ed A ssu re d ’s household other than a 
chauffeur or  a dom estic servant.
C O N D IT IO N  L. The liab ility  o f  the Com pany fo r  
lo ss  fro m  an accident resu lting in  bod ily  in juries 
to  o r  in the death o f  one person  on ly  is  lim ited to  
•Five Thousand D ollars ($5,000) and, subject to  the 
sam e lim it f o r  each person, the tota l liab ility  o f  the 
C om pany fo r  loss from  any one accident resulting 

J O  in bod ily  in ju ries to o r  in the death o f  m ore than 
one person  is lim ited to  Ten Thousand D ollars 
($10,000).
C O N D IT IO N  M. The period  o f  tim e during which 
this p o licy  shall be in fo rce  is 12 m onths, beginning 
on the 21st day  o f  A ugust, 1923, noon , and ending 
on the 21st day o f  A ugust, 1924, noon, standard 
time, at the p lace w here this p o licy  has been counter-
signed.

S C H E D U L E .
20 Statement 1 : Name o f  the A ssured  C L E V E L A N D  

G. W A IT E S .
Statem ent 2 : A ddress o f  the A ssu red  627 L exing-
ton  A ve., A tlan tic  City, N. J.
Statem ent 3 : The A ssu red  is  Individual.
Statem ent 4 : The occupation  or  business o f  the as-
sured is Jitney.
Statem ent 5 : T he descrip tion  o f  all the autom obile 
vehicles covered  b y  this p o licy  is  as fo l lo w s :
T rade  name o f  c a r s : F a ctory  E ngine N o .:

30 W illys-K n igh t. 1134
T y p e : M otive P o w e r : M odel

T ouring. Gas. year
1923

T ota l prem ium  fo r  each ca r : 
$140.00.

L ia b ility : 
$140.00
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Statem ent 6=: The num ber o f  chauffeurs em ployed 
by  the assured is Ow ner D river.
Statem ent 7 : T h e purposes fo r  which the above 
described  autom obile vehicles are to be used are 
Jitney.
Statem ent 8 ; The autom obiles covered  hereby are 
and w ill be p rin cip a lly  m aintained and garaged  in 
the C ity o r  T ow n  o f  A tlantic C ity, N. J.
Statem ent 9 : The autom obiles covered  hereby are 
and w ill be prin cipa lly  used in  the C ity  o r  T ow n |q  
( and its v ic in ity ) o f  A tlan tic  C ity, N. J.
Statem ent 10: N o sim ilar insurance has been d e-
clined o r  cancelled b y  any C om pany during the past 
2 years, except as fo llo w s : N o exceptions.
Statem ent 11 : N o claim  has ever been m ade 
against the assured- fo r  personal in juries o r  death 
caused by  any autom obile vehicle owned, rented or 
driven  b y  him  except as fo l lo w s : N o exceptions.

IN  W IT N E S S  W H E R E O F  the G E N E R A L  C A S -
U A L T Y  & S U R E T Y  C O M P A N Y  has caused this 2q  
P o licy  to be executed by  its P resident and Secre-
tary , but the same shall not be binding upon  the 
C om pany until countersigned by  a duly authorized 
representative o f  the Com pany.
Countersigned by  E lm ert H . D earth
E . E . Charlton. President.
A uthorized R epresentative ' B . F rank  Bushm an

Secretary .
R ID E R :

G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y , 
D E T R O IT , M IC H .

Special endorsem ent; f o r  A tlantic C ity  only.
I t  is understood  and agreed that C ondition  L . 

o f:th is  p o licy  is  hereby am ended to  rea d :
“ T h e liab ility  o f  the C om pany fo r  loss fro m  any 

accident resulting in bod ily  in ju ry  to  or death o f ’
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any person  or persons is lim ited to F iv e  Thousand 
D ollars ($5,000) . ”

c A n d  it is fu rth er understood and agreed that that 
portion  o f  C ondition  A , now  rea d in g :

“ (5) being used fo r  rental or livery  purposes or 
fo r  carry in g  o f  passengers fo r  a consideration. ’ ’ 
is hereby elim inated and shall fo rm  no part o f  the 
p o licy  contract. This endorsem ent is subject, how-
ever, to all the conditions, agreem ents and limita- 

10 tions o f  the p o licy  as written, except as herein spe-
cifically stated.
A ttached to and form in g  p a rt  o f  A utom obile P olicy  
No. A A  58519 o f  the G E N E R A L  C A S U A L T Y  & 
S U R E T Y  C O M P A N Y , issued to Cleveland G. 
W aites.
G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M PA N Y

E lm er H . Dearth,
President.

B . F rank  Bushman
2§k- Secretary.

Countersigned b y :
E . E . Charlton.
A uthorized  Representative.

SE C O N D  R ID E R :
G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M PA N Y , 

D etroit, Mich.
Endorsem ent.

A tlantic C ity, N. J.
N otw ithstanding anything herein contained to the 

3Q contrary, this C om pany w ill p a y  any. final judg- 
' m ents within the lim its o f  this p o licy  as stipulated 

in Condition L . recovered  by  any person  or  persons 
on account o f  the ow nership, m aintenance and use 
o f  the autom obile described  herein, or  any fau lt in 
respect thereto, and it is fu rther understood that 
this con tract shall be fo r  the benefit o f  every  p e r - . 
son su ffering loss, dam age or  in ju ry  as described
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in this contract or  as described in the term s o f  an 
act entitled “ A n  A ct concerning auto busses, com -
m only called ‘ J itn eys ,’ their operation  in c ities ,”  
app roved  M arch  17th, 1916, and known as C hapter 
136 o f  the Law s o f  1916, State o f  New Jersey , and 
supplem ents and amendm ents thereto.

N otice  o f  occurrence o f  an accident, claim  o f  in -
ju ry  or  legal suit when served upon the Com pany 
b y  the F isca l Officer o f  the C ity  o f  A tlantic C ity, 
State o f  N ew  Jersey , shall be deem ed and taken to 10 
be a notice  as required to be given by  the A ssured  
under the term s o f  P aragraphs A . and B. o f  this 
contract.

F o r  the C om pany to cancel this contract p r io r  to 
date o f  expiration , it w ill be necessary to n otify  the 
F isca l Officer o f  the C ity o f  A tlan tic  C ity, and the 
assured, at least five (5 ) days be fore  said cancel-
lation  is to becom e effective.

This endorsem ent is subject, how ever, to  all the 
conditions, agreem ents and lim itations o f  the policy  20 
as w ritten, except as herein specifically stated.

A ttached  to and form in g  p art o f  P o licy  N o. A A  
58519 o f  the General Casualty & Surety Com pany 
issued to Cleveland G. W aites.
(S ign ed ) E . E . Charlton 

A gent.
B A C K  O F  P O L IC Y :

H om e Office D etroit, Mich.
A utom obile  L iab ility  P olicy .
A A N o. 58519. 30

R E A D  Y O U R  P O L IC Y .
Issued to Cleveland G. W aites.
E xp ires A ugust 21st, 1924.
Prem ium  $140.00.

Gale, Incorporated ,
313 Guarantee T rust B ldg.,
A tlantic C ity, N. J.
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ANSWER,

L a u r a  O ’N e i l l ,
Plaintiff;

v.

M l Ge n e r a l  Ca s u a l t y  & S u r e t y  
Co m p a n y , a  corporation  o f 
the State o f  M ichigan,

Defendant.

D efendant, a corporation  o f  the State o f  M ich-
igan, answ ering the com plaint o f  the plaintiff, says :

20 1. I t  adm its paragraph  1.

2, I t  adm its that it entered in to a, p o licy  with 
Cleveland G. W aites, but says that the p o licy  speaks 
to r  itself.

3. I t  adm its paragraph  3.

a 4;  adm its paragraph  4, except that it denies 
that said autom obile was at the tim e o f  the in jury

30 t °  the p la in tiff operated in accordance with the 
term s o f  the policy .

5. I t  denies paragraph  5.

6 .  I t  d e n i e s  p a r a g r a p h  6 .
7. I t  denies paragraph  7.

8. I t  denies paragraph  8.

A ction  at Law. 
Answer.
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F irs t  De f e n s e .

1. The p o licy  o f  insurance re ferred  to herein is a 
contract between the defendant and one Cleveland 
G. W aites and only extends to the benefit o f  other 
persons b y  v irtu e o f  such statutes o f  the State o f 
N ew  Jersey  as m ay im pose such obligation  upon  the 
defendant.

2. The p la in tiff is n ot w ithin the benefit o f  the 
statute in such case m ade and prov ided  because, 
F irst, said vehicle at the time o f the in ju ry  to the 
p la in tiff was not being operated as a  jitn ey  in ac-
cordance with the statute hereinabove re ferred  to. 
Second, because said vehicle at the tim e o f  the in -
ju ry  to  p la in tiff w as not being operated  w ithin the 
lim ited route prescribed  by  the statute in such case 
m ade and p rov id ed  and by  the ordinance o f  the C ity  
o f  A tlan tic  C ity  applicable thereto.

W i l l ia m Ch a r l t o n ,
Attorney, fo r  Defendant.
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O R D E R .

A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T.

L a u r a  O ’Ne il l , \
I0 v  P la in tiff,) Acti(>u at Law

Cl e v e l a n d  G. W a it e s , ( O rder.
Defendant. )

It  appearing to the C ourt that heretofore  rule to 
show cause was allow ed w hy the verdict obtained 
from  the ju ry  in  the above entitled cause should not 

20 be reduced, and it appearing on thè return o f  said 
rule a fter  hearing the argum ent o f  counsel that said 
verd ict should be reduced.

N ow, T h erefore , it is on  this 12th day o f  M arch, 
1925, O rdered that the verd ict rendered herein be 
reduced from  $1000 to $650, w ith costs o f  suit, and 
that judgm ent be entered in  this cause f o r  the 
p la in tiff and against the defendant, in the sum of 
$650.00.

T heo d or e  W . S c h imp f ,
Judge.

3 0



Testim ony 4 3

T E S T IM O N Y .

A T L A N T IC  C O U N T Y  S U P R E M E  C O U R T.

B e n j a m i n  M c C l e l l a n , 
v .

G-e n e r a l  C a s u a l t y  & S u r e t y  
C o m p a n y , etc.

A d e l e  R o w a n , 
v .

G e n e r a l  C a s u a l t y  & S u r e t y  
C o m p a n y , etc.

L a u r a  O ’N e i l l ,
v .

G e n e r a l  C a s u a l t y  & S u r e t y  
C o m p a n y , etc.

Testim ony.

10

20

M ays Landing, N. J. 
June 19,1925.

A p p e a r a n c e s  : 3 0
P a u l  M. S a l s b u r g , E s q ., fo r  the plaintiff.
W i l l i a m  C h a r l t o n , E s q ., fo r  the d e fe n d a n t.

(The  above entitled case was tried June 19, 1925, 
b e fore  H on. T heodore W . Schim pf, w ithout a ju ry  
by  consent o f  both counsel.)
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M r. S a lsb u rg : I f  the C ourt please, w e have cer-
tain  things we are g o in g  to  adm it on the record  at 
the beg inn ing ; that is* that the three cases, Laura 
O ’N eill v. General Casualty and Surety  Com pany, 
A dele  R ow an  v. same, and B enjam in  M cClellan v. 
the same, be tried together’ by  assent.

Secondly, it is  stipu lated -that in  the answers in 
all three cases, paragraph  six which read s : “ Said 
final judgm ent is w ithin the lim its o f  said p o licy  as 
stipulated in condition  L  and has not been paid  — ”  
that is adm itted in the answer by  the defendant, 
whereas h ereto fore  it was denied.

The C ou rt: In  section six o f  the com plaint?

M r. S a lsbu rg : O f the answer. T he defendant ad-
m its that.

The C ou rt: W hat you  first said w as section six 
2q  o f  the answer.

M r. S a lsb u rg : That is  what I  am talking aboub— 
o f  the com plaint.

The C ou rt: The answ er w ill be am ended so as 
to adm it section  six  o f  the com plaint.

M r. S a lsbu rg : That is right, in each o f  the three 
cases. I t  is fu rther stipulated that this accident 
occurred  at F ifth  A venue and the W h ite  H orse  P ike 

3 0  in A tlantic County, N ew J ersey. In  the fou rth  para -
graph o f  the com plaint it is stipulated that where 
it says O ctober 7th, 1924, that should be am ended to  
read O ctober 7th, 1923; and in the case o f  Laura  
O ’N eill the amount o f  her judgm ent is stated to be 
$1,250 w hereas it was a typograph ica l error  and
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should have been $650, and it is consented that that 
be amended.

(M r. Salsburg opened the p la in tiff ’ s case to the 
Court.)

(M r. Charlton opened the defen d an t’ s case to  the 
C ourt.)

M r. S a lsbu rg : Y ou  adm it the p o lic y 1?

M r. C harlton : Oh, yes.

M r. S a lsb u rg : B y  consent o f  counsel the insur-
ance p o licy  m arked A A  58519 issued to  Cleveland 
G. W aite  by  the General Casualty and Surety, a 
stock com pany o f  D etroit, M ichigan, is  offered  in 
evidence.

(T h e  po licy  offered  is received in evidence and 
m arked as an exhibit f o r  the p la in tiff P I .)

M r. S a lsbu rg : W e  rest. 20

M r. C h arlton : I f  the Court please, I  m ove fo r  a 
d irection  o f  verdict fo r  the defendant on the ground 
that one o f  the essentials o f  the p la in tiff ’ s p ro o f is 
that the p la in tiff has com plied w ith  the term s and 
conditions o f  the policy . That is denied in the an-
sw er and there is no p r o o f  here.

D E F E N D A N T ’S M O T IO N  F O R  A  D IR E C T IO N
O F  V E R D IC T . -30

M r. Charlton : I f  the Court please, I  m ove fo r  a 
d irection  o f  verdict fo r  the defendants on the 
ground that one o f  the essentials o f  the p la in tiffs ’ 
p r o o f  is that the defendant W aite  has com plied with 
the term s and conditions o f  the policy . That is de-
nied in the answer and there is no p ro o f  here.
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T h e  C o u r t : W e l l ,  I  th in k  i f  y o u  w a n t to  I  w ill let 
y o u  op en  y o u r  case  to  p u t in  y o u r  d e fe n se .

M r . S a ls b u r g : I  w o n ’t o b je c t to  it.

D E F E N D A N T S ’ C A S E .

C l e v e l a n d  G . W a i t e s ,  ca lled  a s  a w itn e ss  on  be- 
10 h a lf  o f  the d e fe n d a n t, b e in g  d u ly  sw o rn  an d  exa m -

in ed , testified  as  fo l lo w s :

D ir e c t e x a m in a tion .

B y  M r . C h a r lto n :

Q . M r . W a it e s , a re  y o u  the C le v e la n d  G . W a ite s  
th a t w a s  su ed  b y  M r . M c C le lla n , M r s  O ’N e ill  and  
M r s  R o w a n ?

2 0  A .  Y e s ;  I  am .
Q . W e r e  y o u  d r iv in g  th e  a u to m o b ile  in v o lv e d  in  

th a t ju d g m e n t?
A .  Y e s .
Q . W h a t  b u sin e ss  w ere  y o u  in  a t th e  tim e  th a t you  

h a d  th e c o llis io n  w ith  th ese  p e o p le ?

M r . S a ls b u r g : I  o b ject.

T h e  C o u r t : I  w ill p e rm it h im  to  say .

3Q
Q . W h a t  b u sin e ss  w e re  y o u  in  a t  a n d  a b ou t the  

tim e  y o u  h a d  th e  c o llis io n  w ith  th ese  p e o p le ?
A .  W h y , I  h a d  a  p a r ty  o f  fr ie n d s  out.
Q . N o , w h at b u sin e ss  w ere  y o u  in  g e n e r a lly ?
A .  W h y , p r iv a te  b u sin e ss .
Q . Y o u  d ro v e  a jitn e y , d id n ’t y o u ?
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A . Y e s , s i r ;  d r o v e  a jitn e y .

T h e  C o u r t : W h y  d o n ’t y o u  a n sw e r it w h en  he  
a sk s y o u ?  Y o u  w e re  in  b u sin e ss?

T h e  W it n e s s :  Y e s , s i r ;  jitn e y  b u sin ess .

T h e  C o u r t : W e l l ,  w h y  d id n ’t y o u  sa y  so ?

T h e  W i t n e s s :  E n g a g e d  in . 10

Q . D o  y o u  re m em b e r th e d a y  th a t y o u  h ad  the  
accid en t w ith  th em — I  d o n ’t rem em b er th e  date . D o  
y o u  re m em b e r it g e n e r a lly ?

A . Yes>, a Sunday.
Q . W h e r e  d id  it tak e p la c e ?
A .  I t  to o k  p la ce  on th is  sid e  o f  E g g  H a r b o r  ; I  

im a g in e  a b o u t ---------

M r . S a ls b u r g : I  o b jec t. T h a t  h as been  a g re e d  
u p o n  b y  stip u la tio n . ^

T h e  C o u r t : W e l l ,  I  w ill p e rm it it.

Q . N o w , w h ere  d id  it  h a p p e n ?
A . T h is  sid e  o f  E g g  H a r b o r ; I  i m a g in e ---------
Q. H ow  much this side o f  E g g  H arbor?
A . I  im a g in e  a b o u t a m ile  an d  a  q u a rte r  th is  side  

o f  E g g  H a r b o r .

Q . D id  it  h a p p e n  a t F i f t h  A v e n u e  a n d  the W h ite  
H o r s e  P ik e ?  3 0

A .  W e l l ,  it  w a s  a t  an  in te rse c tin g  stree t, ro a d  th a t  
cam e in to  the W h it e  H o r s e  P ik e .

Q . A n d  th e  ro a d  called  F i f t h  A v e n u e ?
A .  I  d o n ’t kn ow  w h a t is th e n am e o f  th e ro a d , 

b u t it  w as a ro a d  cam e in to  th e W h it e  H o r s e  P ik e .
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Q . W h a t  w ere  y o n  d o in g  th a t d a y  th a t y o u  had  
th e  accid en t?

A .  W e l l ,  I  w a s  d r iv in g  o v e r  th e W h it e  H o rse  
P ik e . I  h a d  been  o u t d r iv in g  w i t h ---------

Q . H o w  lo n g  h ad  y o u  b een  ou t o f  A t la n t ic  C ity ?
A .  I  h a d  been  out o f  A t la n tic  C ity  fu lly  an  hour  

an d  a  h a lf .
Q . A n d  w h ere  d id  y o u  g o  w h en  y o u  le f t  A tla n tic  

C ity ?
IQ A .  W e l l ,  I  w a s  d ire c te d  b y  th e  g en ts  I  h a d --------

M r . S a ls b u r g : I  o b jec t. T h e  a n sw e r is  n ot re -

sp o n siv e .

T h e  C o u r t : N o ;  it is  n ot. W h e r e  d id  y o u  g o ?

Q . W h e r e  d id  y o u  go  ?
A .  W e  w en t b e y o n d  E g g  H a r b o r , an d  back c o m -

in g  d o w n  back  the W h it e  H o r s e  P ik e .
9n  Q . T o w a r d  w h e re ?
^ 0  A .  A t la n t ic  C ity .

Q . N o w , w e re  y o u  d r iv in g  th e car th a t y o u  used  
in  th e  j i tn e y  b u sin e ss?

A .  Y e s .
Q . D id  y o u .h a v e  a n y  s ig n  on  th e  c a r ?
A .  N o th in g  b u t m y  a tta c h e d  sig n . W e  h a v e  a 

s ig n  th ere . Y o u  can n ot re m o v e  it. I t  is  a n  ir r e -

m o v a b le  sig n .
Q . D id  y o u  h a v e  a n y  o th er  m a rk s  on  th e  car, 

a n y  o f  y o u r  j i tn e y  m a rk s e xc e p t th is  s ig n ?
3 0  A .  W h y , w e c a r r y  th e n u m b ers  on  o u r  h e a d lig h ts  ; 

th e  n u m b er o f  th e jitn e y .
Q . W e r e  y o u  p ic k in g  u p  a n y  p a s s e n g e r s  as you

d ro v e  a lo n g ?
A .  N o .
Q . D r iv in g  o v e r  th e  stre e ts  o f  A t la n t ic  C ity  to  

p ic k  u p  p a s s e n g e r s ?
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A .  N o .
Q . N o w , w ere  y o u  la y in g  o u t the ro u te  y o u  w ere  

g o in g  to  c o v e r?
A .  Y e s , s i r ;  th e occu p a n ts d irected  m e , w h ere  

th e y  w a n ted  to  g o .

M r . S a ls b u r g : I  o b jec t.

T h e  C o u r t : I  th in k  th a t is  a ll r ig h t.

M r . S a ls b u r g : W e l l ,  h is  a n sw e r  is n o t re sp o n - 10  

siv e , i f  th e C o u rt p le a se .

T h e  C o u r t : O h , y e s ;  th at is  a ll r ig h t.

Q . W e r e  y o u  d o in g  th is  fo r  p le a su re  or fo r  p a y ?
A .  I  w a s  d o in g  it  fo r  p le a su re  ; th e y  w e re  fr ie n d s  

o f m in e .
Q . A n d  y o u  a lso  h a d  a litt le  p a y , d id n ’t y o u ?
A .  W e l l ,  th ey  p a id  th e  exp en se s .
Q . P a id  the e x p e n se s?  C ro ss -e x a m in e . 2U

Cross-exam ination.

B y  M r . S a ls b u r g :

Q . D id  y o u  te s t i fy  a t th e p r e v io u s 'p r o c e e d in g s  
a g a in s t  y o u  th a t y o u  w e re  p a id  o r  th a t y o u  w en t on  

p le a su r e ?

M r . C h a r lto n : I f  th e C o u rt p le a se , I  o b jec t, I  3 0  
th in k  he o u g h t to  re a d  th e .q u e stio n  an d  a n sw e r  and  

a sk  h im  i f  he sa id  it.

T h e  C o u r t : W e l l ,  I  th in k  th a t is  th e q u estion  th a t  

h e  is  a sk ed . H e  m a y  an sw er.
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Q . D id  y o u  te s t i fy  a t  th e  p re v io u s  p roceed in gs  
a g a in st y o u  th a t y o u  w ere  p a id  or th a t v o u  w en t on 
p le a su re  ?

A .  P le a su re .

Q . D id  y o u  te s t i fy  a t  the p re v io u s  p roceed in gs  
th a t M r . C h ea th a m  p a id  y o u ?

A .  N o .

Q . F o r  th is  e x c u rsio n ?
A .  N o .

JO Q . Y o u  d id  n o t?
A .  M r . C h e a th a m  e n g a g e d  m e.
Q . W h o  p a id  y o u ?
A .  I  w a s n ’t p a id  a t  a ll.

Q . W e l l ,  w h en  M r . C h a r lto n  a sk e d  y o u  i f  y o u  re -
ceived  a n y  p a y  d id n ’t y o u  re ce iv e  a n y  m o n e y ?

A .  N o  m o re  th an  th e  exp en se  o f  the c a r ; th a t is 
th e  g a so lin e  an d  oil.

Q . D id n ’t y o u  re ce iv e  five d o lla r s?
A .  G a so lin e  an d  oil.

2 0  Q . D id  y o u  receive  five  d o lla r s ?
A .  Y e s .
Q . Y o u  d id ?
A .  Y e s .

Q- A n d  y o u  receiv ed  five d o lla rs  f o r  th e p u rp o se  
o f  d r iv in g  th ese  p e o p le , d id n ’t y o u ?

A . N o ;  I  su p p lie d  m y  car w ith  g a s  an d  oil and  
h a d  a  tir e  ch an ged .

Q . Y o u  d o n ’t h a v e  a n y  oth er lice n se  o th er  th a n  a 
jitn e y  licen se , d o  y o u ?

3 0  A - N o .
Q . A n d  y o u  d id  n o t a t  th a t tim e ?
A .  N o ;  I  d id n ’t  h ave  a n y  oth er.
Q . W h e n  y o u  tr a n sp o r te d  p a s s e n g e r s  th e  o n ly  li -

cen se  u n d e r  w h ich  y o u  o p e ra te d  in  tr a n sp o rta tin g  
th em  fo r  c o m p e n sa tio n  w a s  y o u r  j itn e y  lice n se ?

A .  Y e s .
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M r. C harlton : Just a moment. I  ob ject to that 
because I  think it is an im proper question. The 
Court m ust take jud icia l notice  that a man does not 
have any other license to drive  around the street 
in A tlantic C ity or anywhere else.

The C ou rt: F o r  carry in g  passengers, yes.

M r. C harlton : I f  that is the poin t he ought to 
make it clear. i(j

T he C o u rt : I t  was clear to me.

Q. W hen you  transported passengers the only li-
cense under which y ou  operated in transporting  
them fo r  com pensation was a jitn ey  license?

A . Y es.

The C ou rt: I  suppose the only w ay to make that 
clear is to “ tra n sp ort”  “ com pensation”  into 
“ p a y .”

Q. W hom  did you  receive m oney from ?
A . M r. Cheatham is the on ly  man I  received it

from .
Q. H ow  much did  you  receive?
A . F ive  dollars.

' (W itness excused.)

D E F E N D A N T  R E S T S . 

P L A IN T IF F  R E S T S .
3 0

NewJers®
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(M r. Charlton summed u p .f o r  the defendants.)

(M r. Salsburg summed up fo r  the p laintiffs.)

The C ou rt: I  d o  not think I  have to decide this 
case under the statutory theory  at all. I  think the 
term s o f  this p o licy  are broad enough to cover these 
p la intiffs and enable them all to bring suits against 
you  on you r policy .

10 ^ h e three plaintiffs, Laura O ’Neill, A dele  Rowan 
and B enjam in  M cClellan recovered judgm ent in the 
C ircuit C ourt against Cleveland G. W aites fo r  in- 

from  an accident happening on the 
W hite H orse  P ike a short distance southw ardly o f 

H arbor C ity in the County o f  A tlantic. E gg  
H a rb or  C ity  is approxim ately  eighteen m iles from  
A tlantic City. C leveland G. W aites w as insured by 
the General Casualty and Surety Com pany o f 
D etroit, M ichigan, against loss from  the liab ility  im- 

20 posed  by law  upon him, the assured, fo r  dam ages 
on account o f  bod ily  in juries, including death, re-
sulting at anytim e therefrom , accidentally  suffered 
or  alleged to have been suffered # * * caused by 
autom obile vehicles described in statement number 
five o f  the schedule, etc.

The po licy  is num ber A A  58519, and was issued 
on the twenty-first day  o f  A ugust, 1923. The auto-
m obile insured was a jitney , licensed by  the C ity  o f  
A tlantic C ity, and C leveland G. W aites was the 

30 ow ner and driver o f  the jitney . C ondition  A  o f  the 
p o licy  which m ay be described as the “ non-cover-
a g e ”  clause o f  the policy , has stricken from  the 
clause “ this p o licy  does not cover a vehicle being 
used fo r  rental or livery  purposes or  fo r  the carry -
ing  o f  passengers fo r  a con sideration ,”  and in  its 
p lace is  a r ider  which prov ides “ and it is further 
understood and agreed that that portion  o f  eondi-
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tion  A  now  reading ‘ -5, being used fo r  rental or 
livery  purposes or fo r  the carrying  o f  passengers 
fo r  a con sideration ”  is hereby elim inated and shall 
fo rm  no p art o f  the po licy  con tract.”  I t  is clear, 
therefore, that under this po licy  contract it was the 
intention o f  the com pany to insure against loss im -
posed  by  law  upon the assured while operating his 
car fo r  rental or  livery  purposes or  fo r  the ca rry -
ing  o f  passengers fo r  a consideration.

T he schedule attached to the p o licy  prov ides in  j  Q 
statement 7 : “  The purposes fo r  which the above 
described autom obile vehicles are to  be used are 
j i t n e y ;”  Statem ent 8 : “ The autom obiles covered 
hereby are and w ill be principally  m aintained and 
g araged  in the C ity or  tow n o f A tlantic C ity, N ew 
J e r s e y ;”  Statem ent 9 : “ The autom obiles covered 
hereby are and w ill be principally  used in the city  
or tow n (and its v icin ity ) o f  A tlantic C ity, New
J  or sey • *

E g g  H arbor is in the v icin ity  o f  A tlantic C ity. 20 
The autom obile on O ctober 7,1923, while being op er-
ated as a vehicle carry in g  passengers fo r  h ire  co l-
lided w ith and in ju red  the plaintiffs. Judgm ents 
w ere recovered  and suit is now  instituted against 
the insurance com pany, the General Casualty and 
Surety Com pany, to recover the am ount o f  those
judgm ents. . .XT ,

The second rider to  the p o licy  p rov id es : N ot-
w ithstanding anything herein contained to the con-
trary  this com pany w ill pay  any final judgm ent j q  
w ithin the lim its o f  this p o licy  as stipulated in con-
dition  L  recovered  by  any person  or  persons on ac-
count o f  the ow nership, m aintenance and use o f  the 
autom obile described herein or  any fau lt in  ^re-
spect thereto ; and it is fu rther understood that this 
contract shall be fo r  the benefit o f  every  person  suf-
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fe n n g  loss, dam age or  in ju ry  as described in this
contract.

The judgm ents recovered  by the p laintiffs in their 
actions against C leveland G. W aites w ere recovered

y ese persons on account o f  the ownership, main- 
tenanee and use o f  the autom obile and some fault 
m  respect thereto or  its m anagement.

It  is clear that under this clause these plaintiffs 
m ay recover d irectly  from  this insurance company 

10 the am ount o f  these judgm ents, prov ided  the iudg- 
m ents w ere rendered fo r  loss sustained in accor-
dance w ith the term s o f  the first paragraph  o f  the 
policy . ”

A n oth er r id er  p rov id es : “ O r as described in the 
term s o f  an act entitled ‘ A n  A ct concerning auto 
buses com m only called jitneys, their operation  in 
cities app roved  M arch 17, 1916, and known as 
Chapter 136 o f  the laws o f  1916, State o f  N ew  Jer-
sey, and supplem ents and amendm ents thereto. ’ ”

20 It is not necessary in m y judgm ent to  have re-
course to  the alternative prov ision  o f  the second 
rider as the language o f  the first p rov ision  o f  that 
rider is sufficiently clear to  enable these plaintiffs 
to m aintain their actions.

In  respect to the judgm ent attained by  Adele 
Bow an, a part o f  that judgm ent was fo r  property  
dam age to the autom obile o f  the said A dele  Bowan. 
That part o f  the judgm ent cannot be recovered in 
this p roceed in g ; fo r  the p o licy  lim its its indemnity 

30  to the assured against loss from  the liability  im -
posed by law  upon the assured fo r  dam ages on ac-
count o f  bod ily  in juries including death, and condi-
tion L  p rov id es : “ The liab ility  o f  the com pany fo r  
loss from  an accident resulting bod ily  in juries is 
lim ited to five thousand dollars. 9f 

The three judgm ents are w ithin the lim it o f 
$5,000, but the recovery  fo r  A dele  B ow an w ill be
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lim ited to the amount o f  her judgm ent representing 
her bod ily  in juries and not representing prop erty
dam age. _

Judgm ent m ay be  entered, therefore, to r  .Laura
O ’N eill in  the sum o f  $711.26 and costs ; f o r  A dele  
R ow an in the sum o f $1069.14 and costs ; and  fo r  
B enjam in  M cClellan the sum o f  $557.56 and costs.

I t  better be  stated on  the record  that w ith  respect 
to the A dele  R ow an judgm ent, counsel stipulate that 
o f  the am ount o f  the judgm ent $1000 is agreed upon  10 
as the amount o f  the judgm ent fo r  personal in juries 
and $250 as the amount o f  the judgm ent fo r  p ro p -
erty d am age ; so that judgm ent w ill be entered fo r  
A dele  R ow an in the sum o f  $1069.14 and costs.

M r. C harlton : I  except to  the finding as to  lia -
b ility  under the first part o f  the rider.

E X H IB IT  P I .
20

N um ber A m ount
\ a 58519
IN C O R P O R A T E D  U N D E R  T H E  L A W S  O F  T H E  

S T A T E  O F  M IC H IG A N .
G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y , 

a Stock  Com pany 
D etroit, M ichigan.

IN  C O N S ID E R A T IO N  o f  the paym ent o f  the 
Prem ium  and o f  the statements contained in  the 
schedule hereinafter set forth , the G eneral Casualty 
& Surety Com pany hereinafter called the Com pany, 
does hereby agree to indem nify  the A ssured  desig -
nated in  the said Schedule A G A IN S T  L O S S  F R O M  
T H E  L IA B I L IT Y  IM P O S E D  B Y  L A W  U P O N  
T H E  A S S U R E D  fo r  dam ages on account o f  bod ily
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n jim es , including death resulting at any time 
herefrom , accidentally su ffered  or alleged to have 

been suffered by  any person  or  persons not em- 
plpyed by  the A ssured , caused by  automobile 
vehicles described in Statem ent num bered 5 o f  the 
Schedule, or  by  the loading  or unloading o f mer-
chandise carried  on  vehicles o f  the com m ercial type 
w ithin the U nited States and Canada, subject to the 
fo llow in g  conditions*

f  ilP C O N D IT IO N  A . This P o licy  does not cover (1) 
any obligation  assum ed or  im posed upon the A s-
sured by any W ork m en ’s Com pensation Law  or 
agreem ent or  plan, or (2 ) while any automobile 
vehicle is being used fo r  o r  in any race or  speed 
test, o r  (3 ) being driven  by  any person  in violation 
o  aw  as to age, or i f  there be no age lim it, under 
the age o f  16 years, or  (4 ) being used fo r  tow ing or 
propellin g  any tra iler o r  any other vehicle used as a 
trailer, or (5 ) being used f o r  rental o r  livery  pur-

20 P°ses o r  fo r  the carry in g  o f  passengers fo r  a con-
sideration.
C O N D IT IO N  B. U pon  the occurrence o f  an acci-
dent, the A ssured  shall, as soon as practicable, give 
w ritten notice  th ereof with the fu llest in form ation  
obtainable at the tim e to the E xecu tive  Office o f  the 
Com pany in D etroit, M ichigan, o r  to its duly au-
thorized agent. I f  a claim  is m ade on account o f 
such accident, the A ssured  shall g ive like notice 
th ereof w ith fu ll particulars,

30 C O N D IT IO N  c. I f  thereafter any suit is brought 
against the A ssu red  to en force  such a claim  fo r  
dam ages, the A ssu red  shall im m ediately forw ard  to 
such E xecutive Office o f  the com pany every  sum-
m ons or  other process, and the Com pany w ill de-
fen d  such suit, whether groundless or  n o t ; the ex-
penses incurred by  the Com pany in defend ing  such 
suit, including court costs and all interests accruing
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a fter  entry o f  judgm ent, w ill be borne by  the Com -
pany irrespective  o f  the lim its o f  liab ility  expressed 
in the policy . The Com pany shall have the right 
to settle any claim  or  suit at any time.
C O N D IT IO N  D. The assured shall not voluntarily  
assum e any liability, n or  incur any expense or  settle 
any claim  unless such settlement o r  expenditures 
are first authorized in w ritin g  by  the C om pa ny ; ex-
cept that the A ssured  m ay p rov id e  at the time o f 
the accident and at the cost o f  the C om pany such 10 
im m ediate surgical re lie f as is im perative. W hen-
ever requested by the Com pany, the A ssured  shall 
aid in securing in form ation , evidence and the at-
tendance o f  w itnesses; in effecting  settlem ent; in 
prosecuting  appeals, the A ssured  shall at all times 
render to the C om pany all co-operation  and assist-
ance w ithin his pow er.
C O N D IT IO N  E . In  case o f  paym ent o f  loss under 
this p o licy  the Com pany shall be subrogated to all 
rights o f  the A ssured  against any person  or  corpor- 20 
ation as respects such loss.
C O N D IT IO N  F . I f  the A ssu red  carries other valid  
insurance against loss and expense arising  from  an 
accident covered  by  this policy , the A ssu red  shall 
not be entitled to recover from  this Com pany a 
larger p rop ortion  o f  the entire loss and expense 
than the am ount hereby insured bears to  the total 
am ount o f  his insurance.
C O N D IT IO N  G-. N o assignm ent o r  change o f  in-
terest under this p o licy  whether voluntary  o r  in- 2Q 
voluntary  shall bind the Com pany unless the w ritten  
consent o f  the Com pany is endorsed thereon signed 
by  its President, V ice  P resident o r  Secretary , but 
in  the event o f  the death o f  the A ssured , i f  an in -
dividual, this insurance shall continue in fo r ce  fo r  
the benefit o f  the executors, adm inistrators o r  trus-
tees o f  the estate o f  the assured, fo r  a period  w ithin
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the term  o f  this p o licy  o f  th irty  days from  twelve 
o ’clock  noon  o f  the date o f  such death and not later 
unless consented to by  endorsem ent as above. 
C O N D IT IO N  H . This p o licy  m ay be cancelled by  the 
A ssu red  by  notice  to the Com pany. It m ay be can-
celled by  the C om pany at any time by  g iv in g  w rit-
ten notice  to the A ssured  at his address g iven  here-
in, stating when the cancellation m ay be effective. 
I f  cancelled b y  the Com pany, the C om pany shall be

IQ entitled to the earned prem ium , calculated at short 
nates, in accordance with the table printed  on the 
back o f  this policy . The check o f  this Com pany 
m ailed to the address o f  the A ssu red  as g iven  here-
in shall be a sufficient tender.
C O N D IT IO N  I. N o condition  or  p rov ision  o f  this 
p o licy  shall be w aived or  altered by  anyone unless 
by  endorsem ent hereon signed by  the President, 
V ice  P resident o r  S ecretary  o f  the Com pany, nor 
shall notice  to any agent, n or  shall know ledge pos-

2Q sessed by  any agent o r  by  any other person  be held 
to  effect a w aiver o r  change in this contract or in 
anjy part o f  it.
C O N D IT IO N  J. I f  the lim itation  o f  tim e fo r  notice 
o f  accident o r  fo r  any legal p roceed in g  herein con -
tained is  at variance with any specific statutory  p ro -
v is ion  in relation  thereto in fo r ce  in the state in 
which the business operations herein described are 
conducted, such specific statutory  prov isions shall 
supersede any such condition  in this contract incon- 
sistent therewith.

 ̂ C O N D IT IO N  K . The w ord  “ A ssu re d ”  w henever 
used in this P o licy  shall be construed to include, in 
add ition  to the A ssu red  named in the policy , any 
person  or  persons while rid ing in o r  operating 
any autom obile insured hereunder fo r  private  p leas-
ure or business calls (exclud ing  autom obiles o f  the
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com m ercial type) w ith the perm ission  o f  said named 
A ssured , o r  w ith the perm ission  o f any adult m em-
ber o f  said named A ssu red ’s household other than a 
chauffeur or  a dom estic servant.
C O N D IT IO N  L. The liab ility  o f  the C om pany fo r  
loss from  an accident resulting in bod ily  in juries 
to  or  in the death o f  one person  on ly  is lim ited to 
F ive  Thousand D ollars ($5,000) and, subject to the 
same lim it fo r  each person, the total liab ility  o f  the 
C om pany fo r  loss from  any one accident resulting |() 
in bod ily  in juries to or in the death o f  m ore than 
one person  is lim ited to  Ten  Thousand D ollars 
($10,000).
C O N D IT IO N  M. The period  o f  time during which 
this p o licy  shall be in fo rce  is 12 months, beginning 
on the 21st day o f  A ugust, 1923, noon, and ending 
on the 21st day o f  A ugust, 1924, noon, standard 
time, at the place w here this po licy  has been counter-
signed.

Statem ent 1 : Name o f  the A ssu red  C L E V E L A N D  
G. W A IT E S .
Statem ent 2 : A ddress o f  the A ssu red  627 L ex in g -
ton  A ve., A tlan tic  C ity, N. J.
Statem ent 3 : T he A ssu red  is Individual.
Statem ent 4 : T he occupation  or  business o f  the as-
sured is Jitney.
Statem ent 5 : T he descrip tion  o f  all the autom obile 
vehicles covered  b y  this p o licy  is as fo llow s :
T rade  nam e o f  cars : F a ctory  E ngine No. : ™

W illys-K n igh t. 1134
T y p e : M otive P o w e r : M odel

T ouring. Gas. year

S C H E D U L E . 20

1923
L iab ility  : 

$140.00
T otal prem ium  fo r  each ca r : 

$140.00.
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Statem ent 6 : The num ber o f  chauffeurs em ployed 
by  the assured is Ow ner D river.
Statem ent 7 : T he purposes fo r  which the above 
described autom obile vehicles are to be used are 
Jitney,
Statem ent 8 : The autom obiles covered  hereby are 
and w ill be principally  m aintained and garaged in 
the Qity o r  T ow n o f  A tlantic C ity, N. J.
Statem ent 9 : The autom obiles covered  hereby are 

10 and w ill be prin cipa lly  used in  the C ity or Tow n 
(and its v icin ity ) o f  A tlan tic  City, N. J.
Statem ent 10: N o sim ilar insurance has been de-
clined o r  cancelled by  any C om pany during the past 
2 years, except as fo l lo w s : N o exceptions. 
Statem ent 11; N o claim  has ever been m ade 
against the assured fo r  personal in juries o r  death 
caused by any autom obile vehicle owned, rented or 
driven  b y  him except as fo l lo w s : N o exceptions,

IN  W IT N E S S  W H E R E O F  the G E N E R A L  C A S- 
20 U A L T Y  & S U R E T Y  C O M P A N Y  has caused this 

P o licy  to be executed by  its P resident and Secre-
tary, but the same shall not be binding upon the 
C om pany until countersigned by  a duly authorized 
representative o f  the Com pany.
C ountersigned by  E lm er H . D earth
E. E . Charlton. President.
A uthorized R epresentative B. Frank  Bushm an

Secretary.
R ID E R ;

30 G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y , 
D E T R O IT , M IC H .

Special endorsem ent fo r  A tlan tic  C ity  only.
I t  is understood and agreed that C ondition  L . 

o f  this p o licy  is hereby am ended to r e a d :
“ T he liab ility  o f  the Com pany fo r  loss from  any 

accident resulting in  bod ily  in ju ry  to or death o f
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any person  or persons is lim ited to F ive  Thousand 
D ollars ($5 ,000 ).”

A n d  it is fu rth er understood and agreed that that 
p ortion  o f  C ondition  A , now  rea d in g :

“ (5)  being used fo r  rental or  livery  purposes or 
f o r  carry in g  o f  passengers fo r  a consideration .”  
is  hereby elim inated and shall fo rm  no part o f  the 
p o licy  contract. This endorsem ent is subject, how -
ever, to all the conditions, agreem ents and lim ita-
tions o f  the p o licy  as w ritten, except as herein spe- 10 
ciiically  stated.
A ttached  to and form in g  part o f  A utom obile  P o licy  
N o. A A  58519 o f  the G E N E R A L  C A S U A L T Y  & 
S U R E T Y  C O M P A N Y , issued to  C leveland G. 
W aites.
G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y

E lm er H . Dearth,
President.

B. F rank  Bushm an
Secretary. 20

Countersigned b y :
E . E . Charlton.
A uthorized  Representative.

SE C O N D  R ID E R :
G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y , 

D etroit, Mich.
Endorsem ent.

A tlantic C ity, N. J.
N otw ithstanding anything here contained to  the 

contrary, this C om pany will pay  any final ju d g- 30 
m ents within the lim its o f  this p o licy  as stipulated 
in  C ondition  L . recovered  by  any person  or persons 
on  account o f  the ow nership, m aintenance and use 
o f  the autom obile described herein, o r  any fau lt in 
respect thereto, and it is fu rther understood that 
this con tract shall be fo r  the benefit o f  every  p er-
son su ffering loss, dam age or  in ju ry  as described
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in  this contract or as described in  the term s o f an 
act entitled “ A n  A ct concerning auto busses, com -
m only called ‘ J itn ey s ,’ their operation  in cities ,”  
approved  M arch 17th, 1916, and known as Chapter 
136 o f  the Law s o f  1916, State o f  New Jersey , and 
supplem ents and amendm ents thereto.

N otice o f  occurrence o f  an accident, claim  o f in-
ju ry  or  legal suit when served upon  the Com pany 
by  the F isca l Officer o f  the C ity o f  A tlantic City, 

|q  State o f  N ew  Jersey , shall be deem ed and taken to 
be a notice  as required to be given b y  the A ssured  
under the term s o f  P aragraphs A . and B. o f  this 
contract.

F o r  the C om pany to cancel this contract p r io r  to 
date o f  expiration , it w ill be necessary to  n o tify  the 
F isca l Officer o f  the C ity o f  A tlan tic  C ity, and the 
assured, at least five (5 ) days b e fore  said cancel-
lation  is to becom e effective.

This endorsem ent is subject, how ever, to  all the 
2Q conditions, agreem ents and lim itations o f  the policy 

as w ritten, except as herein specifically stated.
A ttached to and form in g  part o f  P o licy  N o. A A  

58519 o f  the General Casualty & Surety  Com pany 
issued to C leveland G. W aites.
(S ign ed ) E . E . Charlton 

A gent.
B A C K  O F  P O L IC Y :

H om e Office D etroit, Mich.
A utom obile L iab ility  P olicy .
A A  N o. 58519.

iU R E A D  Y O U R  P O L IC Y .
Issued  to C leveland G. W aites.
E xp ires A u gu st 21st, 1924.
Prem ium  $140.00.

Gale, Incorporated ,
313 Guarantee T rust B ldg.,
A tlantic C ity, N, J .
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N O T IC E  O F A P P E A L .

N E W  J E R S E Y  S U P R E M E  C O U R T .

B e n j a min  M c Cl e l l a n ,
Plaintiff-Respondent. 

v.
Ge n e r a l  Ca s u a l t y  & Su r e t y  

Co mp a n y , a corporation.
Defendant-A ppellant.

L a u r a  O ’Ne il l ,
Plaintiff-Respondent,

v. V A ction  at Law.
Ge n e r a l  Ca s u a l t y  & Su r e t y  /  N otice o f  A pp ea l 

Co mp a n y , a corporation , I 
Defendant-Appellant. 1 

A del e  R o w a n , l*
Plaintiff-Respondent,

v.
Ge n e r a l  Ca s u a l t y  & Su r e t y  

Co mp a n y , a corporation ,
Defendant-Appellant, f

10

20

T o Paul M. Salsburg, Esquire, A ttorn ey  for  
Plaintiffs-R espondent:

Take N otice, that the defendant in each case ap -
peals to  the Suprem e C ourt o f  the State o f  New
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Jersey  from  the w hole and every  part o f  the ju d g -
m ent entered in the case.

W i l l ia m Ch a r l t o n , 
A ttorn ey  fo r  Defendant-Appellant.

[E nd orsed ]

Iq  D ue and legal service o f  a cop y  o f
the within notice hereby acknow ledged 
this 8th day o f  Ju ly, 1925.

P aul M. Salsburg, 
A tty . fo r  P la intiff- 

R espondents.
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G R O U N D S O F  A P P E A L .

N E W  J E R S E Y  S U P R E M E  C O U R T . 
A t l a n t ic  Co u n t y .

B e n j a min  M c Cl e l l a n , 
v.

Ge n e r a l  Ca s u a l t y  & Su r e t y  
Co mp a n y , etc.

A d el e  Ro w a n ,
v. _

Ge n e r a l  Ca s u a l t y  &■ Su r e t y  
Co mp a n y , etc.

L a u r a  O ’Ne il l , 
v.

Ge n e r a l  Ca s u a l t y  & Su r e t y  
Co mp a n y , etc.

On A ppeal. 
A ction  at Law. 

N otice.
Grounds o f  A ppeal.

10

20

To Paul M. Salsburg, Esquire, A ttorn ey  fo r  Com-
plainant-Respondents:

Take N otice, that the fo llow in g  are the grounds M  
o f  appeal which defendant-appellant w ill rely  upon 
at the hearing o f  this ca u se :

F ir s t : The C ourt w ron gfu lly  construed the sec 
ond rider to the policy .
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S econ d : A t  the, time o f  the accident, the autom o-
bile o f  Cleveland G. W aites was not being used as 
a jitn ey  as required by  the policy .

T h ir d :  ̂ The verdict was against the Weight o f  the 
evidence in that it was undisputed.

F o u r th :  ̂ That the accident happened at a dis-
tance o f  eighteen m iles from  A tlantic C ity  while 

10 the autom obile o f  W aites was being driven  on a 
pleasure trip  and under the d irection  o f  other per-
sons than the ow ner and driver.

F ifth : B ecause the C ourt denied the defen dan t’s 
m otion  to direct the verdict.

S ix th : Because the Court determ ined its ju d g -
m ent upon the po licy  and that determ ination was 
not p rop er  in law.

?o
S even th : Because the com plainants w ere not en-

titled  to the benefit o f  the p o licy  under the facts  o f  
the case.

W il l ia m Ch a r l t o n , 
A ttorn ey  fo r  Defendant-Appellant.

[E ndorse d ]

D ue and legal service  o f  a cop y  o f 
the w ithin grounds o f  appeal hereby 
acknow ledged this 4th day  o f  A ugust, 
1925.

P au l M. Salsburg, 
A ttorn ey  fo r  P la intiffs- 

Respondents.
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R U L E  A F F IR M IN G  JU D G M E N T  A N D  
R E M IT T IT U R .

N E W  J E R S E Y  S U P R E M E  C O U R T.

B e n j a min  M c Cl e l l a n , \ On A ppeal from  A t-
Plaintiff-Respondent, j  l a n t i o  C o u n t y  C i r -  1 0  

v. f  c u i t  C o u r t .
Ge n e r a l  Ca s u a l t y  & Su b e t y  ) R ule Affirm ing

Co mp a n y , a corporation , \ Judgm ent and R e- 
Defendant-Appellant. 1 m ittur.

This cause having been duly argued at the O ctober 
Term , 1925, o f this C ourt by  Paul M. Salsburg, o f  
counsel fo r  p laintiff-respondent, and W illiam  Chari- 
ton, o f  counsel fo r  defendant-appellant, and thfc 
C ourt having considered the same, and finding no 
error  in the record  o r  proceedings in  the A tlantic 
C ounty C ircuit C ourt ——

It  is  thereupon, on  this fifteenth day  o f N ovem ber, 
in the year o f  our L ord , one thousand nine hundred 
and tw enty-six, ordered  and ad judged  that the ju d g -
m ent o f  the A tlan tic  County C ircu it Court, rem oved 
by  appeal in this cause, be affirmed with c o s ts ; and 
that the record  be rem itted to the A tlantic County 
C ircuit Court to be proceeded with in accordance JU 
w ith  the judgm ent and the practise  o f  this Court. 
E ntered  N ovem ber 15, 1926.

On m otion  o f
P a u l  M. Sals bu k g ,

A ttorn ey  fo r  P laintiff-Re-
spondent.



68 Rule Affirming Judgment and

R U L E  A F F IR M IN G  JU D G M E N T  A N D  
R E M IT T IT U R .

N E W  J E R S E Y  S U P R E M E  C O U R T.

On A pp ea l from  A t-
lantic County C ir-
cuit Court.

G e n e r a l  Ca s u a l t y  &  S u r e t y  /  Buie A ffirm ing 
Co mp a n y , a corporation, \ Judgm ent and Re- 

Dcfendant-Appellant. J m ittur.

This cause having been duly argued at the O ctober 
le r m , 1925, o f  this C ourt by Paul M. Salsburg, o f 

20 counsel fo r  p laintiff-respondent, and W illiam  Charl-
ton, o f  counsel fo r  defendant-appellant, and the 
C ourt having considered  the same, and finding no 
e rro r  in the record  or proceedings in  the A tlantic 
County C ircu it C ourt ——

It is thereupon, on  this fifteenth day  o f  N ovem ber, 
in the year o f  our L ord , one thousand nine hundred 
and tw enty-six, ordered  and ad judged  that the ju d g -
m ent o f  the A tlan tic  C ounty  C ircuit Court, rem oved 
by  appeal in this1 cause, be affirmed with costs ; and 

30  the record  be rem itted to the A tlan tic  County 
C ircuit Court to be proceeded  with in accordance 
with the judgm ent and the practise  o f  this Court. 
E ntered  N ovem ber 15, 1926.

On m otion  o f
Pa u l  M. Sal sbu rg ,

A ttorn ey  fo r  Plaintiff-Re-
spondent,
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R U L E  A F F IR M IN G  JU D G M E N T  A N D  
R E M IT T IT U R .

N E W  J E R S E Y  S U P R E M E  C O U R T.

L a u r a  O ’Ne il l , \On A pp ea l from  A t- ...
Plaintiff-R espondent,) lantic County Cir- 

v. ( cuit Court.
Ge n e r a l  Ca s u a l t y  & Su r e t y  ( Rule Affirm ing 

Co mp a n y , a corporation , »Judgm ent and R e- 
Defendant-Appellant, J . m ittur.

This cause haying been duly argued at the O ctober 
Term , 1925, o f  this C ourt by  Paul M. Salsburg, o f  
counsel f o r  p laintiff-respondent, and W illiam  Chari- 20 
ton, o f  counsel fo r  defendant-appellant, and the 
C ourt having considered  the same, and finding no 
error  in the record  or  proceedings in  the A tlantic
County C ircuit C o u r t -------

I t  is  thereupon, on  this fifteenth day o f  N ovem ber, 
in  the year o f  our L ord , one thousand nine hundred 
and tw enty-six, ordered  and ad judged  that the ju d g -
m ent o f  the A tlan tic  County C ircu it Court, rem oved 
by  appeal in this cause, be affirmed with c o s ts ; and 
that the record  be rem itted to the A tlan tic  County 
C ircuit Court to be proceeded with in accordance 
w ith the judgm ent and the practise o f  this Court. 
E ntered  N ovem ber 15, 1926.

On m otion  o f
Pa u l  M. Sals bu r g ,

A ttorn ey  fo r  P laintiff-Re-
spondent.
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N O T IC E  O F A P P E A L ,

(F iled  D ecem ber 2, 1926.)

N E W  J E R S E Y  S U P R E M E  C O U R T .

10

20

B e n j a min  M c Cl e l l a n ,,
Plaintiff-Respondent, 

v.
Ge n e r a l  Ca s u a l t y  & Su r e t y  

Co mp a n y , a corporation, * 
Defendant-Appellant. 

A d el e  Ro w a n ,
Plaintiff-Respondent,

v.
Ge n e r a l  Ca s u a l t y  & Su r e t y  

Co mp a n y , a corporation, 
Defendant-A ppellant. 

L a u r a  O ’Ne il l ,
Plaintiff-R es pondent,

v.
Ge n e r a l  Ca s u a l t y  & Su r e t y  

Co mp a n y , a corporation, 
Defendant-Appellant.

On A p p ea l F rom  
N ew Jersey  Su-

prem e Court. 
N otice o f  A ppeal.

3 0

To PaulM . Salsburg, Esq., A ttorn ey  fo r  and o f coun-
sel with Plaintiff-Respondent:

Take notice, that defendant, General Casualty & 
Surety  Co., a corporation , appeals from  the w hole o f
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the judgm ent entered in the above cause, to the Court 
o f  E rrors  and A ppeals. Issue tried b efore  H on or-
able Theodore W . Schim pf, Esq., C ircuit Court 
Judge, and affirmed on appeal to the Suprem e Court.

R espectfu lly ,
W i l l i a m  C h a r l t o n , 
A ttorn ey  fo r  D efendant-Ap-

pellant.

10
[E n d o r s e d ]

Due and legal service o f  a copy  o f  the 
within notice hereby acknowledged 
this 27th day o f  N ovem ber, 1926.

Paul M. Salsburg, 
A ttorn ey  fo r  P laintiffs- 

Respondent.

20

3 0



7 2 Grounds o f Appeal

G R O U N D S O F A P P E A L .

(F iled  D ecem ber 1, 1926.)

N E W  J E R S E Y  C O U R T  O F E R R O R S  A N D  
A P P E A L S .

m  —
B e n j a min  M c Cl e l l a n ,

Plaintiff-Appellee,
v.

Ge n e r a l  Ca s u a l t y  & Su r e t y  
Co mp a n y , a corporation,

Defendant-Appellant.
A d el e  R o w a n ,

Plaintiff-Appellee,

m  „ v- -
Ge n e r a l  Ca s u a l t y  & Su r e t y

Co mp a n y , a corporation,
Defendant-Appellant.

L a u r a  O ’Ne il l ,
Plaintiff-Appellee,

v.
Ge n e r a l  Ca s u a l t y  & Su r e t y  

Co mp a n y , a corporation,
Defendant-Appellant.

30 ----------

T o Paul M. Salsburg, Esq., A ttorney1 fo r  Plaintiffs- 
A p p ellees :

Take notice, that the fo llow in g  are the grounds o f 
appeal upon which defendant-appellant w ill rely  in 
the C ourt o f  E rro rs  and A p p e a ls :

On A ppeal. 
Grounds o f A ppeal.



7 3Grounds o f A ppeal

. That the Suprem e C ourt erred in affirming the 
judgm ent under review.

R espectfu lly  yours,
W il l ia m Ch a r l t o n , 
A ttorn ey  fo r  D efendant-Ap-

pellant.

10

20

3 0





MacCrellish & Quigley Co., Printers, Trenton, N. J.

N E W  J E R S E Y

Court of Errors and Appeals.
Be n j a min  M c Cl e l l a n , \

Plaintiff-Respondent, j
vs. f On Appeal from New

Ge n e r a l  Ca s u a l t y  & Su r e t y  f Jersey Supreme Court 
Co mp a n y , a  Corp ora tio n ,

Defendant-A ppellant.

A d Ee E R o w a n ,
Plaintiff-Respondent, 

vs.
Ge n e r a l  Ca s u a l t y  & Su r e t y  

Co mp a n y , a  Corp ora tio n ,
Defendant-Appellant.

La u r a  O ’N e i l l ,
Plaintiff-Respondent, j

vs. f On Appeal from New
Ge n e r a l  Ca s u a l t y  & Su r e t y  /  Jersey Supreme Court 

Co mp a n y , a  Co rp ora ti on , 1 
Defendant-Appellant.)

BRIEF FOR PLAINTIFFS- 
RESPONDENTS.

General Statement.

These cases were tried together on June 19, 1925, 
at the Atlantic County Circuit Court, before his Honor 
Judge Schimpf, without a jury, and resulted in a find-

On Appeal from New 
Jersey Supreme Court
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ing by the learned trial Judge in favor of the plaintiffs 
against the defendant in that court with permission to 
enter judgment for plaintiff-respondent Laura O’Neill, 
$711.26 and costs; for plaintiff-respondent Adele 
Rowan for $1,069; 14 and costs, and for plaintiff-re- 
spondent Benjamin McClellan for $557.66 and costs. 
(Case, page 55.) The situation presented to the Circuit 
Court was the culmination of a series of facts and 
judicial proceedings which may be briefly stated as fol-
lows : The appellant company issued its policy of in-
demnity insurance in the sum of $5,000.00 to Cleve-
land G. Waites, upon his jitney bus under the provisions 
of the Act of March 17, 1916, Chapter 136 (P. L-, p. 
238). The policy was issued and dated August 21st, 
1923, effective for the period of one year. While the 
policy was in force, and while the bus was in operation 
by the owner, the assured plaintiffs-respondents sus-
tained injuries for which they separately sued the jitney 
owner and obtained verdicts in the Atlantic County 
Circuit Court, upon which, after some reduction in two 
instances by the trial court upon rules to show cause, 
the judgments were entered for plaintiff McClellan for 
$500.00, for plaintiff Rowan for $1,250.00, and for 
plaintiff O ’Neill for $650.00, besides costs in each case. 
These judgments not being paid or collected, suits were 
brought in the Atlantic County Circuit Court against 
the appellant upon the policy of indemnity filed by it 
with the city of Atlantic City, the defendant company 
being the insurer, and judgment was obtained for the 
sums of $711.26, $1,069.14 and $557.56 as respectively 
above mentioned. From these judgments appeals were 
taken to the New Jersey Supreme Court, and each of 
said judgments were affirmed with costs. From these 
judgments these appeals are taken.
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LAW.
I.

The record on appeal is defective.
The printed case discloses no judgments transmitted 

,to this court with the appeals. Therefore, under the 
settled practice, there would seem to be nothing before 
the court to affirm or reverse.

Flaherty v. N orth  Jersey Street Railway Com -
pany, 72 N . J. L. 312.

Passing for the present the question of defective 
appeal records, we broach the merits of the questions 
raised by the appeals.

The three complaints under which the judgments ap-
pealed from were obtained are identical in the following 
allegations: Paragraph 1, that defendant is a corpora-
tion authorized to contract to indemnify persons against 
loss from the liability imposed by law growing out of 
the operation of motor vehicle; paragraph 2, that it 
issued its policy or contract to Cleveland G. Waites, 
agreeing to indemnify him against loss from liability 
imposed by law for damages on account of bodily 
injuries accidently received or caused by the automobile 
vehicle described therein; paragraphs, that said Cleve-
land G. Waites owned and operated a certain motor 
vehicle commonly called a jitney and described in the 
policy ; paragraph 4, that * * * while the policy 
remained in force * * * plaintiff suffered bodily
injury caused by said automobile so described, owned 
and operated, and thereafter recovered against said 
Cleveland G. Waites * * * final judgment in the
Atlantic County Circuit Court on account thereof 
♦ * * damages and costs ; paragraph 5 alleges per-
formance in the insured of conditions of the contract 
generally. A copy of the policy is attached to each 
complaint and referred to therein as annexed. The 
answer in each case admits paragraphs 1, 2, 3 and 4, 
and denies paragraphs 5 and 7. The complaint further
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alleges (Par. 8) that by the terms of the policy the 
contract was for the benefit of the plaintiff, and thereby 
an action accrued to plaintiff to recover the amount of 
the judgments, which the answers also deny. The 
answers also set up as affirmative defenses (1 )  that the 
contract between the indemnity company only extends 
to the benefit of third persons by virtue of such statutes 
of the State of New Jersey as may impose such obliga-
tion on the defendant, and (2 )  plaintiffs are not within 
the benefit of this statute in said case made and pro-
vided because (a) the vehicle at the time of the injury 
was not being operated as a jitney in accordance with 
the statute, and (b) was not being operated within the 
limited route prescribed by statute.

Complaint— See case, pages 2-4.
Policy of Insurance— See case, pages 4-11.
Answer— See case, pages 12-13.
Testimony— See case, pages 43-51.
Findings— See case, pages 52-55.
When the case came to trial, together, the state of 

the pleadings was as above set forth that judgments 
against the insured had been admittedly obtained upon 
the verdict of a jury. No appeal was taken, but a rule 
to show cause had been allowed which resulted in the 
reduction in two instances of the amount of damages 
awarded by the jury. On familiar principles, therefore, 
all the facts necessary to justify a recovery against the 
insurer and to sustain the judgments recovered were 
conclusively presumed, for the purposes of these cases, 
to have been found by the jury in those cases. The 
liability imposed by law upon the assured for damages 
was thereby fixed, established and determined and the 
agreement of the insurance company to “ indemnify the 
assured against loss from liability thus imposed” became 
immediately operative and forceful for the benefit of 
the assured. That the assured may under the terms of 
the policy, by suit for that purpose, compel the insurance 
company on its contract to indemnify him against his 
liability to respond in damages is certain, and this much
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the company appellant concedes. The sole question on 
this appeal is whether under the terms of its contract 
with the assured the company has obligated itself to pay 
these judgments obtained by the plaintiffs-respondents. 
In other words, whether third persons may be entitled 
under the terms of the policy contract to the benefits 
thereof.

The pertinent clauses found in the policy are these:
The General Casualty & Surety Company * * *

does hereby agree to indemnify the assured * * *
against loss from the liability imposed by law upon the 
assured for damages on account of bodily injuries 
* * * accidently suffered . * * * by any per-
son or persons not employed by the assured, caused by 
automobile vehicles described in statement numbered 5 
of the schedule * * * within the United States
and Canada, subject to the following conditions:

Condition A. This Policy does not ‘cover (1) any 
obligation assumed or imposed upon the Assured by a 
Workmen’s Compensation Law or agreement or plan, 
or (2) while any automobile vehicle is being used for 
or in any race or speed test, or (3) being driven by any 
person in violation of law as to age, or if there be no 
age limit, under the age of 16 years, or (4) being used 
for towing or propelling any trailer or any other vehicle 
used as a trailer, or (5) being used for rental or livery 
purposes or for the carrying of passengers for a consid-
eration. (Condition A, Paragraph 5, is eliminated by 
being crossed off on the face of the policy in red ink and 
by a rider annexed to the policy as appears on page 10 of 
the case, line 6.) Also see case, pages 4-5.

Statement 7. The purposes for which the above- 
described automobiles are to be used are jitney. State-
ment 9. The automobiles covered hereby are and will 
be principally used in the city or town (and its vicinity) 
of Atlantic City, N. J. (Schedule, case, page 9.)

Notwithstanding anything herein contained to the 
contrary, this Company will pay any final judgments 
within the limits of this policy as stipulated in Condi-
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tion L recovered by any person or persons on account 
of the ownership, maintenance and use of the auto-
mobile described herein, or any fault in respect thereto; 
and it is further understood that this contract shall be 
for the benefit of every person suffering loss, damage 
or injury as described in this contract or as described 
in the terms of an act entitled “ An Act concerning auto 
husses, commonly called “Jitneys,” their operation in 
cities,” approved March 17th, 1916, and known as Chap-
ter 136 of the Caws of 1916, State of New Jersey, and 
supplements and amendments thereto.

The judgments under review appear to be criticized 
in appellant’s brief upon two principal grounds. 1. 
That at the time of the accident the automobile was not 
being operated for pay nor operating as a passenger 
vehicle on the prescribed route covered by its local 
license. 2. That the contract, rightfully construed, is 
one solely for the indemnity of the assured and does not 
extend its benefits to third persons. Hence the con-
tention below and here on the part of the defendant- 
appellant is that the policy does not cover the accident. 
This contention obviously ignores the plain language 
tof the .policy, the adjudged cases construing the same 
contract in other cases, and the finding of the Court 
below in these cases. The learned Judge found as facts 
as follows:

Egg Harbor is in the vicinity of Atlantic City. The 
automobile on October 7th, 1923, while being operated 
carrying passengers for hire, collided with and injured 
plaintiffs.

That finding is, on familiar principles, conclusive.
The latê  Vice-Chancellor Stevens, in M adison v. M or-

ristown Gaslight Co., 63 N. J. B. 120, sheds much light 
on what is meant by the term “vicinity,” at page 122. 
This profound jurist, after discussing the interpretation 
to be given to the word vicinity as found in the contract 
which he was then construing, says: “ Vicinity is de-
fined by Webster as ‘that which is near and not remote.’ 
.Certainly to a Legislature speaking from Trenton, sixty
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miles distant, Madison would be understood as being in 
the vicinity of— near— not remote from Morristown. 
In Jacob’s law .dictionary the term “vicenetum” is de-
fined as ‘‘locus quern vicini habitant,” and Burrill’s law 
dictionary it is said to have been anciently understood 
of the same vill or the parts adjacent, but in later law of 
the same county.”

And so there may be added rto what has been said that 
from time immemorial it has been understood that a 
jury of the vicinage includes a citizen living in the 
remotest part of a county, regardless of its territorial 
extent, and at a great distance from the place where the 
litigants reside and whose.controversy is to be tried by a
jwy- . ' " /T

In Connell v. Commonwealth Casualty Company 
(Errors and Appeals, 1921), 96 N . J. L. 510, the de-
fendant issued its policy of accident insurance to a jitney 
owner and operator to enable him to operate his bus in 
Passaic, N. J., Garfield, N. J., Lodi, N. J., and vicinity. 
While taking the bus from its accustomed route to 
Brooklyn, N. Y., to be used for passenger service in a 
pending strike in that municipality, the bus collided 
with a pedestrian on a street in Newark, N. J„ and so 
injured him that he afterward died. Judgment was 
recovered against the jitney owner and operator for 
$5,000.00, the amount limited in the policy. The judg-
ment being unpaid, suit was instituted and judgment 
recovered against the insurer. At the time of the acci-
dent the bus was without passengers. In that case, as 
here, it was contended that the accident not having 
occurred while the bus was being operated within the 
route prescribed by its local license, that it was not 
covered by the policy. However, the Court said per Mr. 
Justice Minturn:

“ The difficulty inherent in this construction is that 
it ignores the other provisions of the policy bearing upon 
the subject-matter of the limitations of the indemnity, 
* * * While it is true that in this instance the
policy in its fifth item provides that the purpose for
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which the automobiles are to be used and will continue 
to be used during the period of this policy are ‘pass-
enger service’ in ‘Passaic, N. J., Garfield, N. J./hodi, 
N. J., and vicinity,’ this limitation must be construed 
with reference to the fact that the route of passenger 
service is enlarged from the specific municipalities 
enumerated to their vicinity; and we will take judicial 
notice of the fact that the City of Newark, where the 
accident happened, is in the vicinity of the places enume-
rated.”

The learned Justice further says :
‘ ‘The vehicle lost none of its characteristics as a jitney 

because it was without passengers at the time, or because 
its movements were directed to Brooklyn to engage in 
the passenger service there. Whether at rest or in 
operation, or in the act of undergoing reparation, on the 
municipal route or apart from it, it still retained its 
passenger characteristics as a jitney bus under the policy 
of insurance, so far as the general public were concerned. 
Any violation of the jitney act was a matter between the 
operator and the municipality under whose license he 
was operating. But, while the policy of insurance re-
mained in force, its legal effect as an indemnity to the 
traveling public cannot be minimized by any extraneous 
act or default of the insured, so long as he is conducting 
the vehicle within the general scope of the purpose for 
which the jitney car was insured.” Citing Gillard vs. 
M anufacturers’ Insurance Company, 93 N . J. L. 215.

The cited case construes the language of a provision 
contained in a policy of insurance issued under the Jitney 
Statute, or Kates Act, so called, which is identical with 
that of the second rider to appellant’s policy and herein-
above quoted. The contention there was that the right ofo
the plaintiff to sue after judgment recovered against the 
jitney owner and operator is derivative in character and 
depends entirely upon the rights of the insured under 
the terms of the policy. The application of that argu-
ment was directed to the fact that the insured failed to 
give notice of the accident and of the pendency of the
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suit against him to the insurer, as required by the terms 
of the policy, and, therefore, the right of the plaintiff 
in that case to recover against the insured was to be 
determined by the status thus acquired by the insured, 
which in effect constituted a breach of the agreement, 
but the Court of Errors said, by Mr. Justice Minturn 
who delivered the opinion:

“The contention, it is obvious, ignores the express 
provision of the policy already quoted, which manifestly 
was contemplated to meet the situation here presented; 
for it provides ‘that notwithstanding anything herein 
contained to the contrary, this company will pay any 
final judgment within the limits of this policy, recovered 
by any person or persons on account of the ownership, 
maintenance and use of automobiles, etc.,’ and the fur-
ther provision that ‘this contract shall be for the benefit 
of every person suffering loss, damage or injury, etc.’ ” 

In Boyle vs. Manufacturers' Liability Insurance Co., 
96 N. J. L. 380, this Court, considering an indemnity 
contract containing the same provision, said, speaking 
of Gillard vs. Manufacturers' Insurance Co., supra: 

“That adjudication demonstrates that the policy of 
jitney insurance is one of indemnity under the statute 
for the benefit of the traveling public, and that whatever 
legal rights or equities that may subsist as between the 
insured and insurer by reason of any violation of the 
term of the policy cannot affect the rights of the public 
who claim under its provisions after such claim has been 
substantiated by a judgment at law.”

That declaration received the approval of this Court 
in Bess v. Commonwealth Casualty Co., 3 Adv. Rep. 
637 (see page 641).

The plaintiffs-respondents are content to rest upon the 
findings of fact and the resulting judgment in the court 
below and affirmed by the Supreme Court.

It is respectfully submitted that the judgments ap-
pealed from should be affirmed if in the present state of
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the appeal records, the appeals can be considered, other-
wise the: appeals should be dismissed.

Pa u l  M. Sals bu r g ,
Attorney for and of Counsel with 

f Plaintiffs-Respondents.
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2 B rief o f Defendant-Appellant

S T A T E M E N T  O F F A C T S .

On A ugust 21st, 1923, General Casualty & Surety 
Com pany, a corporation , issued its po licy  o f  insur-
ance # A A -5 8 5 1 9  to one Cleveland G. W aites, who 
w as then and there the ow ner and driver o f  a j i t -
ney under the ordinances and regulations o f  the 
C ity o f  A tlan tic  C ity, State o f  N ew Jersey .

The regulations o f  the C ity o f  A tlantic C ity re -
specting jitneys are based solely upon P. L. 1916—  
Chapter 136, and the amendm ents thereof.

In  O ctober, 1923, while the p o licy  was in force , 
W aites entertained a party  o f  his friends on a 
pleasure trip  out into A tlantic County. H e was not 
hired, but his friends donated $5.00 to him  fo'r 
gasoline, oil and repairing  a tire, which w ere neces-
sary fo r  the trip. H e had rem oved all o f  the in -
signia o f  jitneys required by  the laws o f  New J er -
sey and the ordinances o f  A tlantic C ity, except the 
fixed insignia consisting o f  an illum inated sign 
across the jitn ey  and the num bers painted on the 
lenses o f  the headlights.

The route he fo llow ed  out into A tlantic County be-
yond  the city  lim its o f  A tlantic C ity, was a route 
d irected by  his guests. H e drove from  A tlan tic  City 
to P leasantville, to M ays Landing, to E g g  H arbor, 
and was headed in the direction  o f A tlan tic  C ity 
again at the time o f  the collision  hereafter referred  
to.

W hile headed tow ard A tlantic C ity at a point about 
one m ile from  E g g  H arbor City, A tlantic County, 
N ew  Jersey , which spot is about eighteen m iles out-
side o f  the city  lim its o f  A tlantic C ity, an accident 
occu rred  in which the three plaintiffs-respondents 
su ffered bod ily  in juries.
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Three actions w ere brought in the A tlantic County 
C ircuit Court, one fo r  each o f the three p laintiffs- 
respondents against Cleveland G. W aites, and a v er-
dict given  against W aites by  a ju ry  in various 
amounts. On rule to show cause, these verdicts were 
reduced in  two cases and sustained in the other case, 
o f  which m ore fu lly  appears by  the state o f  the 
case, the amounts being only-incidental to this brief.

The plaintiffs-respondents fa iled  to collect their 
dam ages from  W aites and instituted actions in the 
A tlantic County Circuit Court against the General 
Casualty & Surety Com pany, upon its policy  with 
W aites, fo r  the various amounts o f  their judgm ents 
and costs. The three cases were tried as one at 
the C ircuit by  consent and were agreed to be ap-
pealed as one inasmuch as they contained the same 
statement o f  law  and facts.

The C ircuit Court sat w ithout a ju ry  and gave 
judgm ent fo r  the plaintiffs, basing its judgm ents 
only upon the terms o f the policy  without regard 
to P . L. 1916— Chapter 136, the opinion  o f the Court 
being found at page 52 o f  the state o f  the case.

D efendant-appellant has appealed from  those 
judgm ents.

L A W .

The liab ility  o f  the General Casualty & Surety 
Com pany is tw ofold . That which it voluntarily  un-
dertook  and that which was thereupon im posed upon 
it by  the statute. P . L . 1916, Chapter 136, known 
as the “ Jitney  L a w .”  Certainly it should not be 
m ade liable under its voluntary undertaking, because 
that, under the term s o f the policy, is only to in -
dem nify  the assured (W aites ) against loss from  the 
liab ility  im posed by  law  upon him, and he is not 
here, the plaintiff-respondent.
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It is, therefore, argued that the Court should have 
granted to m otion  to direct the verd ict in fa v or  o f  
the defendant-appellant at the conclusion  o f  the 
case. It  w ill Be noted that the Court decided the 
case entirely  upón the voluntary  undertaking o f  the 
defendant-appellant.

A s to the liability  im posed upon the defendant- 
appellant by statute, it w ill be noticed  that the acci-
dent occurred at à distahce o f  eighteen m iles from  
A tlantic C ity and did not occur by reason o f  the 
ow nership, m aintenance or  use o f  such auto-ïms 
upon the public s ifêets  o f  A tlantic City. P . L. 1916 
— Chapter 136.

It  is true that tlie Court found that under the 
voluntary contract o f  the defendant-appellant, it 
had insured W aites fo r  use o f  the autom obile in the 
v icin ity  o f  A tlantic City, but it was argued, too, that 
was its voluntary  contract and must be dealt with 
separately and cannot be considered under a deter-
m ination o f its in volu n tary  contract under P . L . 
1916, Chapter 136, which makes the in juries suffered 
necessary to have occurred while the autom obile was 
being operated upon thè public streets o f  the city. 
It m ight additionally  be pointed out that i f  a d is-
tance o f  eighteen m iles from  A tlantic C ity is in its 
v icin ity , then i f  one were in C aliforn ia , it w ould be 
as easy to say that Philadelphia is in the v icin ity  
o f  N ew  Y ork  and Plainfield in the v icin ity  o f 
Newark.

It seems also clear from  a reading o f  the statute 
that an autom obile used as a jitn ey  m ust be op er-
ated over public streets o f  the city  and indiscrim -
inately accepting and discharging such persons as 
o ffer them selves fo r  transportation  at various points 
along the route. This autom obile obviously  was not 
doing this upon the óccàsion  in question.
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The defendant-appellant argues that in construing 

this case, the po licy  o f  the law  is o f  great im por-
tance. It  seems obvious that the Jitney  A ct  was 
passed requiring the insurance, as it does, to p ro -
tect persons who m ight be walking or  rid ing upon 
the streets in  the city  and who m ight be in jured 
by  m isuse o f  a public vehicle. It was certainly not 
intended to cover persons riding or  walking at a 
distance o f  eighteen miles from  a m unicipality and 
it cannot be said with good  force  that the defen -
dant-appellant in m aking its contract com ply with 
the law, intended that it should be bound to protect 
such persons and have the benefits o f the po licy  inure 
to them.

W hen the defendant-appellant made its policy  
and entered its rate, it d id  so intending to com ply 
w ith the sp irit o f  the law and was w illing and is 
w illing  to  pay  such indem nity as it ought to pay 
under the law,, but to hold it to pay dam ages to the 
p laintiffs-respondents in the circum stances in this 
case, it is argued, is to com pel it to do som ething 
that it neither voluntarily  undertook nor was re -
quired to  do by  the statute. R eference is made to 
the clear opinion  o f Mr. Justice Campbell, in ((Bess  
v. Commonwealth Casualty Com pany,”  V ol. 3, N. J. 
A dvance R eports, page 637.

The Suprem e Court, in its opinion, does not touch 
upon the use o f  the autom obile at the time the acci-
dent occurred. Testim ony shows that it was being 
used upon a pleasure trip  and not fo r  hire, and de-
fendant-appellant argues that this apparently is the 
crux  o f  this appeal.

W h ere fore  defendant-appellant prays that the 
judgm ent m ay be reversed.

W IL L IA M  C H A R L T O N , 
A ttorney fo r  Defendant-Appellant,


