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Amended Petition, Sept. 6, 1918.

(Filed July 19, 1918.)

Jtt (Fbaturrty of Nrin 3fera?;.

To nis honor Edwin Robert W alker,

Chancellor of the State of New dJersey.
The petition of George D’Annunzio of the City of
Jersey City, County of Hudson and State of New

Jersey, respectfully shows:

1. Your petitioner was lawfully joined in the bonds
of matrimony to his present wife, Bridget D’Annun-
zio, on the twenty-sixth day of December, 1914, by
the Rev. Father Felix Di Persia of the City of Jer-
sey City, County of Hudson and State of New Jer-
sey.

2. Petitioner and defendant, Bridget D’Annunzio,
did not cohabitate after their said marriage and about
the sixth day of May, 1916, defendant deserted him
absolutely refusing to live with him;*and ever since
which timeland for more than two years last past
said defendant has wilfully, continuedly and obsti-
nately deserted your petitioner.

3. Petitioner was a bona fide resident of this State
having his permanent home at Jersey City, in the
County of Hudson, when this cause of action arose
as aforesaid, and has ever since and for more than
two years next preceding the commencement of this
action continued to be such resident, residing continu-
ously at Jersey City, as aforesaid.

4. Your petitioner’s maiden name was Bridget
O’Connor and there was one child born of the mar-

riage between your petitioner and defendant.
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. Amended Petition, Sept. 6, 1918.
1
5. Your petitioner prays that the marriage be-
tween your petitioner and the defendant may be dis-
solved for the causes aforesaid, according to the stat-
ute in such case made and provided; and that he may
have such further relief as may be just.
And your petitioner will ever, pray, etc.
Anthony Bottx,

Solicitor for Petitioner.

20 State of New dJersey,
County of Hudson,

George D’Annunzio, being duly sworn according to
law upon his oath, deposes and says, that he is the
petitioner 'named in the foregoing petition, and that
his said petition is not made by any collusion between
him and the defendant, but in truth and good faith
for the causes set forth in the petition.

George D’A nnunzio.
,0 Sworn and subscribed to before me at Jersey City,
this 13th day of July, A. D., 1918.
Robert S. Hartgrove,
Master in Chancery,

of New Jersey.

40
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Answer and Cross Petition on Peti-
tion for Divorce.

(Filed Nov-27, 1918))

IN CHANCERY OF NEW JERSEY.

Betw een

George D’Annunzio,
Petitioner,
and

Bridget D’Annunzio,

Defendant.

The answer of Bridget D’Annunzio, defendant, to

the petition of George D’Annunzio.

1. The defendant admits it to be true that petitioner
and defendant were married as in said petition al-
leged.

2. The defendant denies that she deserted the peti-
tioner in the month of May, 1916, and she denies
that ever since that time and for more than two
years next proceeding she has wilfully, continuedly
and obstinately deserted the petitioner, but, on the con-
trary, defendant says that the petitioner deserted the
defendant in the manner formally stated in the second
part of this answer which is in the form of a cross
bill.

3. The defendant has no knowledge as to the third
paragraph of the petitioner’s petition, and has bo
knowledge as to the present residence of the petitioner.

4. Defendant admits it to be true that her maiden
name was Bridget O’Connor, and that one child was
born out of the marriage between the petitioner and

the defendant.

30
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Answer and Cross Petition on Petition for Divorce.

And this defendant by way of cross petition ex-
hibited against the petitioner says:

1. Defendant cohabitated with the petitioner until
June, 1916, when the petitioner deserted the defend-
ant and left hef in Brooklyn, New York, and he, the
petitioner, moved to Jersey City, and the petitioner
has ever since, and for more than two years last past,
wilfully, continuedlv and obstinately deserted the said
defendant.

2. Defendant further says that since the marriage
between the petitioner and the defendant and up to
April, 1917, the petitioner has never supported the de-
fendant or her baby and only gave her $10 since that
time for the support of the defendant and her baby.

3. During the month of April, 1917, the petitioner
was arraigned in the Domestic Relations Court in the
Borough of Brooklyn, City of New York, and was
ordered by the judge to pay $4.00 a week for the sup-
port of his child, which money the petitioner has paid
since April, 1917, for the support of the child.

4. Defendant further says that she has no money
of her own, and is at the present time supported by her
aunt, Miss Mary O’Sullivan, and that the defendant
has absolutely no money or means of her own.

5. Defendant further says that during the month
of January, 1917, at the occasion of the christening
of the baby, Frances, the petitioner, because the de-
fendant wanted to have the baby baptized, struck the
defendant in the face over the left eye.

6. Defendant further says that after this incident
thé petitioner went away and did not return until
the latter part of February, 1916.

7. Defendant further says that in the month of
April the petitioner took hold of the defendant, pushed



Answer and Cross Petition on Petition for Divorce..

her in the chair, took hold of her wrist and took off
her wedding ring and threw the same into the kitchen
fire.

8. Defendant further says that during the month
of June, 1916, the petitioner called to see the defendant
and that he struck her on the nose on the occasion
of this wvisit.

9. Defendant further says that the petitioner called
on her on or about August, 1916, and at the time told
the defendant that she was going to meet a horrible
death, and said he was not going to do it, but that
he would get someone else to do it, and on the same
occasion he struck the defendant in the face while she
was standing in the vestibule of her home, 102 Hay-
ward Street, Borough of Brooklyn, New York.

10. Defendant further says that the petitioner did
not call to see her after she had him arraigned in the
Domestic Relations Court in Brooklyn, April, 1917,
until some time In July, 1918, when the petitioner called
to see the defendant and told her that she had reported
him to his local board, and that before she, the de-
fendant, could get a cent from his allotment as a sol-
dier, if he happened to become a soldier, that he, the
petitioner, would kill the defendant.

11. Defendant further says that the child born of
the marriage, Prances D’Annunzio, was born on Jan-
uary 7th, 1916, and is now with the defendant and that
the only support she receives from the petitioner is
the $4.00 a week which is allowed by the Domestic
Relations Court of Brooklyn.

Defendant prays that the petitioner be ordered and
decreed to provide such suitable support and main-
tenance, to be paid and provided by him, or made out
of his property, for this defendant and the child of
the said marriage, and for such time as the nature of
the case and the circumstances of the parties render

id
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Answer and Cross Petition on Petition for Divorce.

suitable and proper; and that the said petitioner be
compelled to give reasonable security for such main-
tenance and allowance, and to pay the same from time
to time under the compulsory orders of this Court as
provided by the statute; and’ in case the petitioner can-
not be found in this state to be served with process,
that his estate, property and effects in this state may
be sequestered to compel his appearance and perform-
ance of any decree as shall seem fit to your Honor,
and the petitioner may be required to pay the defend-
ant the proper amount for counsel fees, and that she,
the defendant, be awarded the custody of the said child
born of this marriage.

12. This defendant prays that the petition filed by
her husband in this case be dismissed, and that she,
the defendant, be divorced from the bed and board of
her said husband, and that she may have such further
relief as may be just.

Bridget D’Annunzio.

State of New York,
County of Kings,
City of New York,

Bridget D’Annunzio, being duly sworn according
to law, on her oath, deposes and says:

That she is the.cross .petitioner named in the fore-
going cross-petition, and that her cross-petition is not
made by any collusion between herself and the peti-
tioner therein, but in truth and good faith, for the
causes set forth in the said cross-petition.

Bridget D’Annunzio.
Sworn and subscribed to before me this
22d day of November, 1918.
William F. Trpy” L 2/ 3) A
Notary Public,
Rings County #68.
Com. expires Nov. 30/1920.
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Answer to Cross Petition on Petition
for Divorce.

(Filed December 10, 1918.)

IN CHANCERY OF NEW JERSEY.

Between

George D ’A nnunzio,
Petitioner,
and

Bridget D’A nnunzio

Defendant.

The answer of George D’Annunzio, petitioner to
the cross petition of Bridget D’Annunzio, defendant.

1. Petitioner denies that defendant cohabitated with
petitioner until June, 1916, excepting during the pe-
riod of February 1st to February 20, 1915, and peti-
tioner admits he moved to Jersey, but denies he de-
serted defendant as set forth in Paragraph one of the
cross petition.

2. Petitioner denies Paragraph two of the cross-
petition but on the contrary petitioner says he gave
defendant various sums from time to time, before and
after April, 1917.

3. Petitioner admits paying to defendant $4.00 a
week for the child since April, 1917, but denies he was
arraigned and ordered to pay said sum weekly, but on
the contrary, petitioner says that residing in New Jer-
sey at that time, he voluntarily appeared in said court
mentioned in Paragraph Three of the cross-petition
and willingly consented to the payment thereof.

4. Petitioner denies Paragraph Four of the cross-
petition, but on the contrary, petitioner says* that de-

10
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Answer to Cross Petition on Petition for Divorce.

fendant has often admitted to petitioner that she, the
defendant had $2,000.00 in the Williamsburg Savings
Bank and that a large sum of money had been left de-
fendant bv one Mrs. Vogel, a friend of the defendant,
who had died, and petitioner says that defendant has
often stated that she was absolutely independent finan-
cially from anybody.

5. Petitioner denies Paragraph Five of the cross-

etition. . VW .

6. Petitioner denies the incident, but admits he vis-
ited defendant the latter part of February, 1916.

7. Petitioner denies Paragraph Seven of the cross-
petition, but on the contrary says, that defendant threw
the wedding ring to petitioner, saying she did not love
him.

8. Petitioner denies Paragraph Eight of the cross-
petition.

9. Petitioner admits seeing defendant in August,
1916, but denies the other allegation in Paragraph
Nine of the cross-petition.

10. Petitioner admits calling to see defendant in
July, 1918, but denies that he, petitioner,' threatened
to kill defendant rather than have defendant get a cent
from his allotment as a soldier if he happened to be-
come a soldier.

11. Petitioner admits all of Paragraph Eleven of
the cross-petition, excepting that petitioner denies said
amount was ordered by the Domestic Relations Court
but that petitioner willingly consented to pay it.

12. Petitioner prays that the cross-petition, filed by
his wife in this case be dismissed and that petitioner
may have such further relief as may be just.

Anthony Botti,

Solicitor of Petitioner.
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Order of Reference.

Order of reference signed and filed February 4th,
1919, in which Vice Chancellor Eugene Stevenson is
appointed.

Designation.

Designation filed March 7, 1918, fixes Tuesday, Oc-
tober 21, 1919, at ten o’clock A. M., at Chancery
Chambers, Jersey City, N. J., to hear testimony.

Opinion of Stevenson, Vice Chan-
cellor.

(Decided November 28, 1919, filed January 9, 1920.)

Messrs. Anthony Botti and Robert Carey for peti-
tioner.

Mr. Edward M. Salley for defendant.
Stevenso n, V. C.:

My conclusion of fact in the above stated cause is
that the defendant has been guilty of wilful, continued
and obstinate desertion as. charged in the. petitioner’s
petition, that the petitioner is entitled to a decree
nisi and that the counter claim or cross-petition should
be dismissed.

I followed the testimony closely and would have
disposed of the case at the conclusion of the argument
on October 21st, or at latest on October 25th, if counsel
for defendant had not then (October 25th) offered
in evidence a record of the proceedings against the
petitioner based on a charge of abandonment in a

10
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Opinion,

magistrate’s court in Brooklyn, New York, in April,
1917. Counsel for defendant urged that this record
made it res adjudicata between the parties that the
petitioner had abandoned the defendant and that
whatever the effect of this record upon the defendant’s
cross action, it demonstrated that there cannot possibly
have been a period of two years of wilful, continued
and obstinate desertion of the petitioner by the defend-
ant when the petition was filed on July 19th, 1918. In
other words, it was argued that the record from the
magistrate’s court showed that if the defendant at some
time deserted the petitioner, this present suit was
prematurely brought because there could not possibly
have been two years of desertion.

For the purposes of the decision of the question of
fact in this case it is not necessary that the testimony
should be written out, but without the testimony to
refer to at this late date it would be impossible to
prepare a satisfactory opinion discussing the evidence.
As the case now stands in its present stage I shall not
subject the parties, or either of them, to the expense
of having the testimony written out merely in order
that I may be able to prepare an opinion.

The question of law relating to the' nature and effect
of the proceedings before the Brooklyn Magistrate
may be settled by a perusal of the sections of the
charter of Greater New York as amended, whicK
counsel have cited in their briefs. Counsel for the
defendant probably correctly represents in his brief
that “In the month of April 1917, the defendant made
a complaint of abandonment against the petitioner in
the Domestic Relations Court of Brooklyn wunder
§685 of the Charter of Greater New York,” which
section he quotes at length. The complaint, however,
does not recite or refer to this section. The brief then



11
Opinion.

proceeds to assume that the record produced exhibited
a conviction of abandonment or a conviction of the de-
fendant as a disorderly person” based upon abandon-
ment. The error of counsel consists in ignoring the
next section of the charter (§686). The New York
law as finally amended pertaining to the proceedings
under examination may be found in the Laws of New
York of 1914, Chapter 463.

It is true that the defendant charged with abandon-
ment under Section 685.may be convicted upon his
confession or after trial. What the effect of such a
conviction of the petitioner might have had in this
case we need not inquire because the petitioner was not
convicted. Section 686 provides for various pro,-
ceedings where there is no conviction. One of such
proceedings is described in §686 as follows:

“Further, upon the consent of the defendant the
said magistrate may, before or after said conviction as
aforesaid, place the defendant for a period aggregai-
ing not more than one year, under the oversight of a
probation officer, and adjourn thé said proceedings
from time to time upon conditions and terms by him
deemed proper and meet for the proper support of said
wife and children, or either.”

The record offered in evidence shows that this was
the order made by the magistrate, and that it was made
with the consent of the defendant, and the proof is
ample that the petitioner was neither tried nor con-
victed. The order of the magistrate produced in evi-
dence is made on a blank entitled “Probationary Over-
sight,” ,referring also in print to “Section 686 as
amended.”

This proceeding in the magistrate’s court, or rather
“The Domestic Relations Court” in the Borough of
Brooklyn manifestly was primarily intended to pre-

vent an abandoned wife and child from becoming a

10
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Decree.

public charge. The law permits the defendant whe»
is charged with abandonment to come into court and
plead not guilty as the petitioner did in this case, but
at the same time consent to an order requiring him to
pay a specified sum for the support of his wife and
children whom he is charged with having abandoned..
This New York law permits the husband and father
charged with abandonment to say in court: “I am
no0t tdle charge of abandoning my wife and
child. My wife has deserted me. This court cannot
try the matrimonial litigation that is pending or will be
soon commenced to determine the question of deser-
tion or abandonment, and I recognize that apart from
any such present or possible future litigation it is right
that I should furnish support to my wife and child/”
An order providing for such support is then made
with the written consent of the husband. The interests
of the city are thus protected and the spouses are left to
Imgate or not in the divorce court as they may think
fit.

I conclude, therefore that his order in the New York
Domestic Relations Court has no effect upon the
present matrimonial litigation in the Court of Chancery

between these parties.

Decree Nisi.

(Filed December 15th, 1919.)

This cause coming on to be heard in the presence of
Anthony Botti and Robert Carey, of counsel with the
petitioner, and Edward M. SalTey, of counsel with the
defendant, on petition, answer, cross-petition, answer

to cross-petition and oral proof taken in open courtr
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whereupon and upon duly considering the said plead-
ings and proofs and hearing and considering the argu-
ments of counsel, from all of which it now appears
satisfactorily to the chancellor that the petitioner and
defendant were lawfully joined in the bonds of matri-
mony on or about the 25th day of December, 1914,
and that the defendant has been guilty of wilful,
continued and obstinate desertion of the petitioner for
the term of two years as alleged in the said petition, and
it further appearing satisfactorily to the chancellor that
the cross-petition of the defendant was not sustained
by the proofs and should be dismissed, and that at the
time the cause of action for divorce for the said deser-
tion arose, the petitioner was a bona fide resident of
this state and that the said petitioner has continued
to be so down to the time of the commencing of this
action and that the said defendant resided in the City
of Brooklyn, in the State of New York, when the said
cause of action arose, and has resided in the said City
of Brooklyn and State of New York up to the time of
the commencing of this action; and it further appear-
ing that the said defendant could not be served per-
sonally with process within this state, and that the
petitioner being at the time of the commencing of this
action a bona fide resident of this state, jurisdiction
herein has been acquired by publication of notice to
the defendant of this suit, followed by notice to the
defendant without this state as service substituted for
personal service within this state, pursuant to the
orders heretofore made by the Court in this cause for
the purpose, and as prescribed by the laws and rules
of this court:

It is thereupon, on this 15th day of December, 1919,
by his Honor. Edwin Robert Walker, Chancellor of
the State of New Jersey, ordered, adjudged and de-

20
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Notice of Appeal.

creed, and the said chancellor by virtue of the power
and authority of this court and of the acts of the
legislature in such case made and provided, does here-
by order, adjudge and decree that the cross-petition
of the defendant be and the same hereby is dismissed
and that the said petitioner, George D’Annunzio
the said defendant, Bridget D’Annunzio, be divorced
from the bonds of matrimony for the cause aforesaid
and the said parties and each of them be freed and
discharged from the obligations thereof unless suffi-
cient cause be shown to the court why this decree should
not be made absolute within six months from the date
hereof.
E. R. Walker,
C’

Respectfully advised,

Eugene Stevenson,

V. C.

Notice of Appeal.
(Filed February 5, 1920.)

Bridget D’Annunzio, the above named defendant*
hereby appeals from the decree MISI filed in this cause
and dated November 28, 1919, and from every part
thereof to the Court of Errors and Appeals in the last
resort in all causes.

Edward M. Salley,
Solictor for and of counsel with defendant.

Dated Feb. 2, 1920.

I conceive there is good cause for appeal in the above
stated cause.

Edward M. Salley,

of Counsel.
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Petitionsof Appeal.
, 3 j (Filed February 5, 1920.)

To the Honorable Court of. Errors and Appeals in

the last resort in all causes:

The petition of Bridget D’Annunzio, appellant, re-
spectfully shows, that your petitioner finds himself
aggrieved by a decree nisi made in the Court of Chan-
cery by his Honor Edwin Robert Walker, Chancellor
of the State of New Jersey, on the twenty-eighth day
of November, A. D., nineteen hundred and nineteen, in
that the said decree recites and adjudges, that the de-
fendant is guilty of willful,, continued and obstinate
desertion ; and doth decree that the marriage existing
between your petitioner and the respondent, George
.D’Annunzio, be dissolved for.the cause of desertion.
But on the contrary'theTaid’Bridget D’Annunzio con-
tends that she should have been granted a divorce
under the cross-petition filed byaher fin this cause,
charging her husband George D’Annunzio with deser-
tion.

Your petitioner therefore prays, that the said decree
nisi may be reversed, rescinded and for nothing holden,
and that your petitioner may have .such further relief
as shall be meet.

Bridget D’A nnunzio.

Answer to Petition of Appeal.

The answer of the above named appellee to the
petition of appeal of the abovemamed’ appellant.
. This appellee not-acknowledging all or any of the
matters which in the said petition, of appeal are con-
tained-to be true, for answer thereto, nevertheless says
and admits, that a decree was on the 15th day of De-
cember, last past, made and entered in the Court of

Chancery, in the cause for that purpose mentioned in

20
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Transcript of Testimony;

the said petition, as is therein stated, but aS to the
substance and form thereof, this appellee prays to re-
fer thereto when the same shall be produced. And
this appellee is advised and believes that the said de-
cree 1s agreeable to equity, and he prays that the same
may be affirmed with costs, to be adjudged to this

appellee.
Anthony Botti.

Solicitor and of Counsel with Appellee.

Transcript of Testimony on Final
Hearing* on Petition for Divorce.,

IN CHANCERY OF NEW JERSEY..

Between

George D’Annunzio,
Petitioner

and

Bridget D’Annunzio,
Defendant

Transcript of the testimony taken on final hearing in
the above-stated cause, at the Chancery Chambers in
Jersey City, on Tuesday* October 20, 1919, at 10
o’clock in the forenoon, before his Honor Eugene:
Stevenson, Vice Chancellor.

Appearances:

Anthony Botti, Esq. Solicitor, and Robert
Carey, Esq., of Counsel, for the Petitioner.
Edward M. Salley, Esq., for the Defendant



George D’Annunzio— Direct.

George D’Annunzio, sSworn iIl hiS own behalf,
testified as follows.:

Direct-exaimination by Judge Carey :

Q. Where do you live? A. 15 Concord Street, Jer-
sey City.

Q. How long have you lived in Jersey City? A.
For the last three years.

Q. At the same place? A. Yes, sir.

Q. With whom do you live in Jersey City? A.
With my father and mother.

Q. Have you lived with them continuously since you
took up your residence there? A. Yes, sir.

Q. What was the date, if you recollect, of your
taking up your residence in Jersey City? A. It was
in the month of June, 1916.

Q. How old are you? A. Thirty.

Q. You know the defendant, of course? She is
your wife? A. Yes, sir.

Q. When did you marry her? A. I married her
December 26, 1914.

Q. Is she younger or older than you? A. Older.

Mr. sa11ey: I object to that. I don’t see
how it is material.
.The Court: It will be admitted.

Q. How much older? A. Eight or nine years
older.

Q. Where did you meet your wife? A. I met her
at her aunFs and uncle’s residence in 1906.

Q. At that time you were how old? A. Sixteen
years old.

Q. Where were you living at that time? A. On the
bottom floor of her uncle’s home.

Q. Where? A. 102 Hayward Street, Brooklyn.

Q. What was her maiden name? A. Bridget
O’ Connor.
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George D’A tinmizio— Direc L

Qj You are Italian? A. Yes, sir.
Q. And she is Irish? A. Yes, sir.

Mr.Sat1ey : I don’t see what that has to do
with the issues here.

The Court : Oh, yes? all these things are
material in a divorce case. We have to find
out what these people are—their race or na-
tionality.

Q. You were living, you say, at the same house at
that time? A. That 1s, in, 1906. We lived there for
five years.

Q. In the same house where she lived? A. She
didn’t live there, but her aunt and uncle lived there.

Q. Did she visit there? A. Yes, sir.

Q. There is where you became acquainted with her ?
A. At her aunt’s and uncle’s, yes.

Q. And this continued how long before you were
married? A. Easily ten years.

Q. And when were you married? A. December 26,
1914.

@, Where? A. In Jersey City, in the Holy Rosary
church.

Q. Who married you? A. Father Felix di Persia.

Q. Who was present at your marriage? A. 1 don’t
remember.

Q. (By tne Court.) How did you come to be
married in Jersey City? A. Why, due to the fact that
she didn’t care to marry in her own parish.

Q. Where was the home parish? A. The home
parish was in Brooklyn, on Marcy Avenue.

Q, Did you have relatives Then living in Jersey
City? A. No, sir; Just friends.

Q. And never lived here before? A;-No; sir; just
had friends here.

@. And she didn’t want to get married in her own
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George D’Annunzio— Direct. .
10
parish and just took a notion to come over to Jersey
City; is that it? A. Yes, due to the fact that she
didn’t want to let people know it.

Q. What reason had you? A. The only reason then

was the condition she was in.

Direct-examination resumed :

Q. She was in a family way at the time? A. Yes,
sir.

Q. Now, after you were married in Jersey City 20
where did you go to live? A. To my own home.

Q. Where did she go to live? A. To her aunt’s
home.

Q. How far was that from your home? A. The
two houses was in back of one another, the same lot,
only she was on Hayward Street and I was on Lynch
Street.
, Q. Your back yards joined? A. Yes.

Q. She continued to live there until a child was
born, did you not? A. Yes, sir. 3°

Q. When was that child born? A. February 20
1915.

O, How long after your marriage? A. Just two
months.

Q— (By the Court.) Were you living at the time
of your marriage with your parents? A. Yes, sir.

Q. Was she living with her parents? A. She was
living with her aunt and uncle. You see, her uncle
died in 1904, I understand-; I think that is what it is, 40
and she was living with a lady by the name of Mrs.
Vail at 255 Putnam Avenue. She was a housemaid
there, and after her uncle’s death she went to live
with the aunt. ;

Q( What was her aunt’s name? A. Mary O’Sul-
livan.

Q. After your marriage you say she continued to
live with her aunt? A. Yes.
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Q, And you continued to live with your father and
mother? A. Yes, sir.

O. And where was the child bom? A. The child
was bom in her aunt’s home, but she was in such bad
condition she was taken to the Brooklyn Hospital.

Q. And did you see her at the Brooklyn Hospital?
A. Yes, sir.

Q And did you visit her there? A. Yes, sir.

Q. How long did that child live? A. Didn’t live
any length of time at all.

0. Died at birth? A. Yes.

Q. (By the Court.) Did your parents know' of
the marriage at the time? A. No, sir.

Q. How long after the marriage? A. Two days
after.

Q. Did your wife’s aunt know of the marriage at
the time it took place? A. No.

Q. When did the aunt know of it? A. Two days

after, at the same time.
Direct-examination resumed:

Q. Now, after the birth of the child where did your
wife continue to live? A. With her aunt Mrs. O’Sul-
livan.

Q. Where did you continue to live? A. At my own
home.

Q. Now, did you live at all with your wife in
Brooklyn? A. No, sir.

Q- Never lived with her? A. No, sir.

Q. Why not? A. She always absolutely refused to
come to live where we had decided to make our home..

Q. Did you make any arrangements to provide a
home? *A. I certainly did; at the top floor of 71 Lynch
Street. We had the top floor there.

@. That is, you arranged to furnish an apartment?

A. Yes, sir.
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Q. And did you ask your wife to go there to live?
A. Continually.

Q. Did she give you any reason for not going there 2
A. The reason was that she was satisfied to stay at her
aunt’s; she was contented there, and that was her
home, and there she would remain.

Q. Now, at that time where were you working? A.
Smith & Co., Brooklyn.,

Q. And did you continue to work there? A. Yes.

Q. Until when? A. Up until 1917.

Q. How many years did you work there? A. 1
think I worked for that firm for fifteen years.

Q, What was your business? A. Cutter for the first
eight years, and then I was promoted as foreman.

Q. Over the tailor shop? A. Over the department.

Q. (By the Court.) Tailoring, was it? A. No,

paper box manufacture.
Direct-examination resumed :

Q. Now, while you were working there who sup-
ported your wife while she was living at her aunt’s?
A. Well, I often gave her a little money, but she never
used it for her support; she always used that for the
care of the child and for different items she would
take or buy silverware or cut glass, or things of that
kind.

Q. Now, after the first child was born did you call
on your wife at her aunt’s? A. Yes, sir.

Q. How often? A. Not very often. I never gave
up hopes and never could see why she couldn’t live
with me. After the first child was born we went for
two weeks up in Monticello, New York. It was better,
particularly for her.

Q. You slept there together? A. Yes, sir.

Q. And lived there as man and wife? A. Yes, sir.

Q. When you came back from Monticello where
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did you go? A. We prepared our home, and after that
we even went to a department store and got some fur-
niture.

Q. Did she go with you? A. She came with me,
she went to Bloomingdale’s and we got a: dining room
set and book case and dresser.

Q. What did you do with those? A. They came to
my residence, 71 Lynch Street.

Q. Were they to go in your apartment? A. They
were to go in my apartment.

Q. Did she ever occupy that apartment? A. No.

Q. Why not? A. She finally refused. She said,
“I can’t leave my home; I would be very unhappy if 1
do.”

Q. (By the Court.) And was that where your
parents lived? A. Yes, sir, top floor. You see, it was
a big house, with three floors,

Q. For three families? A. It wasn’t for three fam-

ilies, but it could easily be occupied for two families.

30 My parents occupied downstairs.

40

Dire ct-examination resumed.:

Q. Well, did she make any objections to your going
to your parents? A. Any objection? I don’t see why.

<Q Well, did she? A. No, she didn’t; she said she
wouldn’t live there because she didn’t want to leave
,her aunt.

Q. Did she tell you any reason why she wanted to
stay with her aunt? A. For the reason that her aunt
was quite wealthy and there was a home left to her
and if she left that home she would be cut out—she
would be out the money.

Q. Did she tell you anything about her aunt’s
means? A. Oh, yes, very often.

Q. What did she say about that? A/She said she
had a large sum of money and she didn’t want any-

body else to get it and inherit it.
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Q. Did she ever ask you to go to live with the
aunt? A. She did.

Q. Did you tell her you would or wouldn’t? A. I
wouldn’t.

Q. (By the Court.) Why not? A. For the sim-
ple reason I thought at least I ought to have my say
about finding a home, and besides, her aunt wanted
something like $22 for an apartment and I couldn’t
very well pay that sum of money, and due to the
fact that I went through a lot of expense. I had some
money saved and I thought we could save a little by
occupying the top floor, for which I only gave my
parents $10 a month, and then later on we could find a
better apartment.

Q. And that continued how long before the second
child was born? A. That continued up until the sec-
ond child was born, which was January 6, 1916.

Q. Was your wife at any time, while she was liv-
ing with her aunt, after her marriage, employed in any
way? A. No, sir.

Q. Did she take care of the house for the aunt?
A. No, sir.

Q. I mean, was she housekeeper for the aunt? A.
Yes, she was the housekeeper.

Q. Did she get any wages for it? A. Oh, yes, the
aunt gave her spending money; something like $12 a

month.
Direct-examination resumed;

Q. You didn’t get any of that, did you? A. No,
sir.

Q. The second child was born in January, 1916?
A. Yes, sir.

Q. Where was that child born? A. She was taken
away on January 3rd or 4th— between that time it was
taken to the Washington Heights Hospital. 1 took

her there in a taxi.
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Q. You took her there? A. Yes, sir.

Q, Did you provide medical attendance for her
there? A. All the way through, the same as I did the
first medical attendance, for which I have the bills to
show.,

Q. You paid the medical bills for the first child?
A. Yes.

Q. Did you pay the medical bills when the second
child was bom? A, Yes, sif.

Q. Did you attend the hospital? A. Yes.

Q. Every night? A. Every evening for the two
weeks she was there, or ten days, something like that.

Q. After the second child was born where did she
go to live then? A. She went right back to her aunt’s.

Q. Was anything said between you and her then as
to where she was going to live? A. There certainly
was. The question came up, because I said I would
like to have that child christened, and she says, “This
is my child and here it will stay; I have all the say
about this child” ; and, of course, I said I would like
to have that child christened under her father’s home
— under my roof. She says, “I have all the say about
this child; you have nothing to say. You go to court
and see what you will get.”

Q. At that time did you want to provide a home for
her then? A. Always.

Q. What did she say then about coming to live with
you? A. She absolutely refused. She said, “Now,
that I have my child I have really no more use for
you.”

Q. After that did you go to see her and the child?
A. I didn’t go to see her for two weeks. After the
first week that she returned from the hospital I went
there two weeks continually; after she refused flatly
and said that .she had all the say about the child and

she was going to have it christened in her own way,
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naturally I felt hurt and I didn't go there for two or

three weeks afterwards.

Q. Were you present at the christening? A. No.

nc> A ~°U *n°W a*out christening? A. I did

Q. Did she tell you? A. No, sir.

NoQ sid OU Weren t eVen ‘nVited the christening? A.

Q. After the child was christened did you see her?
A. went to the chureh to find out if the child w *

Yy C nstfned— at the parish where she didn’t want

I'13"'1"T’ She had the christening there— and I
asked the pastor if there was a baby christened

Q. Never mind wfiat you asked the pastor Did

you,go to see your wife after that? A 1 did; yes,

getL“ V d talkT'With her the' ab° Wt livin? to-

my hlartto th * % “Y°U have broke
ol ; T h!nk that “ou christened this child with-

o 3499 A -
yo u an W.ab Ut’f"ixere is noghlng tow‘tgle'I or

X.
give you, an e says,
given no harm done whatsoever,” and then I asked

*% %% pheSt man - _d godmother

and WD°d u .
and, Did you have a good time at the christening ”

* £ A anything to her then about bring

think it “ '"a,nly did; 1 Sa* > “Now, don’t you
- Ink it IS about time, for the sake of the baby to five

and d A % 1 T %2 «“% (°Uld never leave this home
and my aunt, and besides, I have more love for this

en an y°u have, and I have my daughter.’

9

with you? f ‘sh" Say T ythin? abOUt wantine to live
"o Sh Was to° contented to be there with

Yy
drft w h a t oS
o n-, U y A 1 am to stay here.”
you? / Say then about her love for

Y =+ A. She admitted' several times that she didn’t
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care for me at all; she realized it was a mistake and
her folks were very much against the Italian elements,
due to the fact that she regretted the step she had
taken.

Q. Did she tell you she regretted it? A. She cer-
tainly told me that right in her aunt’s, home.

Q. (By the Court.) She was a Catholic, I under-
stand? A. Yes.

Q. You were brought up a Catholic also? A. Yes,
sir.

Q. Any trouble about religion? A. No trouble about

religion whatsoever.
Direct-examination resumed:

Q. What happened after that, when she told you
she didn’t want anything more to do with you? A.
When I got the decided answer like that I felt so very
bad that I took very sick, and I was in my bed for at
least six weeks.

Q. That is, in the house right behind her? A. Yes,
sir.

Q. During all that time did she come to see,you*
A. No, sir; only once.

Q. Once in six weeks? A. Yes, sir.

Q. Did you send for her? A. Yes, sir.

Q. When did she come to see you? A. Oh, after
about four weeks.

Q. After you had been sick about four weeks? You
were in bed all that time, were you? A. Four weeks,
yes, sir; I was taken to my bed for at least about six
weeks.

Q. What was the matter with you? A. I had pneu-
monia.

Q. At the end of the four weeks when she came to
see you what did she say to you when?she came in?

A. Oh, she said, ‘1 thought 1 would find'you dead.
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You certainly do look bad, I thought I would find you
dead,” in a joking way. I don’t know whether she
meant it or not.

Q. What did you say to her? A. I said, “I don’t
care to hear such talk; you don’t realize how sick I
was.”

Q..What did she say then? A. “I am in a hurry; I
am going to visit some friends downtown.” She
stayed only about fifteen minutes.

Q. Where did she go then? A. She went out with
the baby. She said she had some appointment with
some friends downtown.

Q. Did she come to see you after that? A. No,
SIT.
Q. .After you got well did you see her? A. Oh,
yes. The first week that I was out on the street I
couldn’t resist going over to see the child.

Q. Did you see her? A. I did.

Q. Did you have a talk with her?. A. Oh, yes.

Q, What did she say to you then? A. She said,
“You were very sick; I didn’t realize you were as
sick as you were” ; and she says, “the baby is well and
I am happy here,” and talked like that, and it didn’t
amount to anything.

Q. (By the Court.) How old was the child then?
A. The child wag four or five months old, I should
judge.

Direct-examination resumed :

Q. Now, when you saw the child at that time was
there anything said about your living together?. A.
Why, I was really too sick to discuss it at that time.

Q. You had medical attendance at that time? A.
Yes, sir.

Q. Were you advised at that time to move away
from Brooklyn? A: Yes, sir; the doctor advised me
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to change the climate and get away from Brooklyn,
and the change would do me good.

Q. Did you move then? A. I was up out of bed
about April and we didn’t move until about June.

Q. Where did you move to? A. 15 Concord Street,
Jersey City.

®. And the entire family moved? A. Yes, sir.

Q. (By the Court.) What did the family con-
sist of? A. Father, mother and sister.

Q. Was your father employed in Brooklyn? A.
No, sir.

Q. Was your mother employed? A. My mother,
before I took sick—in fact, my mother went to Italy;
it was just my sister and I working.

Q. Has your mother returned from Italy? A. She
has.

Q. Your sister, was working? A. Yes, sir.

Q. Where was she working? A. In the Brooklyn
Hemstitching Co.

Q. When you moved to Jersey City did you retain
your employment in Brooklyn ? A. For a short period
of time, until I found something nearer my home.

Q. How about your sister? A. My sister found em-
ployment in New York. It was very easy to find.

Gl What has been your employment since you quit
your job in Brooklyn? A. The same line.

Q. Paper boxes? A. Yes, sir.

Q. Where? A. E. A. Waldeck Company.

Q. Where are they? A. Oakland Avenue, just
about two blocks from my home.

Q. In Jersey City? A. Yes, sir.

Direct-examination resumed :

Q. And you have been employed in Jersey City ever
since? A. Yes, sir.

Q, Working continuously for that same concern?
A. Yes, sir.
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Q. And your sister is employed in New,York City?
A; In New York City,

Q. Now, before yon came to Jersey City did you
see your wife with anybody? A, Before I came:to
Jersey City? Yes, sir.

Q. Who did you see your, wife with? A. The first
Saturday we had off in May—1 think it was in the
month of May—

Mr. Sal1ey: What year is this?
Judge Carey: 1916.

A. (Continuing.) 1916, the man that stood up at
our wedding.

Q. What is.his name? A. Anthony Zeho.

O. Is he here? A. Yes,,sir. I had been talking

to him about the baby and how well I cared for her
and I was very proud to bring him up and show him
the child; and we went up there and we were received I
very cold.: We went there and I says, “Lcame to.see
the baby, and I want the.man who. stood up at our
wedding to see the child,” and she .says, “There’s the
child; you can show it.” I, says, then, “Why don’t
you be reasonable; why don’t you.come to. terms?
Why do you make life a.sacrificeA I said. (At this
point the witness, sobs.) I says, “I want to be reason-
able. We can have our child and we.can make life
real happy, and I have been sick and I have to. move—
been advised by medical advisers to make a change and
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go somewhere where the air is a little fresher and .an 40

little, dryer, and I really can’t go off too far because I
have to work and I can’t go any great distance from
the city, and we can make a living here and I can’t
make, so much elsewhere” ; and I told her, “We can
make our home in Jersey and let us forget the past,
and let’s start things new again.” And she says, “No,
I’'m too happy; I have no more fo've for you; I don’t
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care for you; I don’t want any of your support; I am
very contented with my aunt and I don’t care if I
ever see you again.”

Q. Your best man was there at that time? A. Yes,
SiT.

Q. Did you see her after that? A. I saw her a few
days before we moved.

Q. Where did you see her then? A. I went over to
see her again.

Q- What did she say to you then? A. She says,
“You have got your,answer; here I am and here I
will stay.”

Q. Now, after you moved to Jersey did you see her?
A. Not that I remember—oh, yes, I did see her.

Q. Where? A. I saw her one day on the Bridge
Plaza.

Q. Did you talk with her? A. Yes, we talked to-
gether.

Q. What did you say then? A. Well, she simply
said, “Are you happy now in Jersey?” I said, “Yes.”
I says, “I would be much happier if you were with
me.” She says, “I am happy here,” and I also re-
minded her about the statement she had said. I didn’t
think she would talk to me like that in front of the
man that stood up at the wedding, and she says, “I
mean what I said.”

Q. (By the Court.) Did you tell her anything
about where you were living in Jersey? A. Yes,
SIT.

Q. Where? A. I told her on the visit after May,
in the month of June, and I told her then of the place
where I was living, 15 Concord Street, and, “Here’s
the address.” And she says, “I don’t want to know
the address.”

Q, You gave her the address? A. I certainly did.
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Q. Did you write to her sometime after that, in the
month of November? A. I did.

Q. You haven’t got a copy of the letter, have you ?
A. No, sir.

Judge Carey: Have you the letter wrote
you on November 26, 19167
Mr. Salley: I haven’t.

Q. Do you remember what you said in that letter?
A. Why, I don’t quite remember, but if I did say
anything I wanted to see the child.

Mr. Salley: Just wait; I object.

Q. Did you get this letter from your wife the next
day? A. Yes, sir.

Q. Is this her handwriting? A. It is her hand-
writing.

Q. Where did that come to you? A. That came to
my business address, where I was employed.

Q. In Jersey City or New York? A. At Brooklyn.

Judge Carey : 1 offer this letter in evidence.

(The same is marked Exhibit PI.)

The Court : Let it be read, unless there is
some question about the authorship.

Judge Carey: The letter is as follows:

Dear Husband: Your letter received this
afternoon. Well, about Tuesday evening you
can see her, but I don’t want no quarrel. You
got your answer long ago; you know what that*
means. Frances is fine.

“Meet me at the same place 8 o’clock P. M.
She is heavy for me to hold.

“Bridge t.”

Q. After receiving that letter did you go to see your
wife? A. We met right near my business place. I

to
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was working late that night and I met her and the
baby.

*@@ Did you go home with her? A. We first went to
have an ice cream soda, and we began to talk things
over again, and she seemed very happy; and I says,
“Don’t laugh sarcastically,” and she laughed all the
more. And then we walked to Bedford Avenue, and
we got as far as the corner and she says, “I am home
now; you needn’t go any 'further,” and she went
home..

Q. At that time did you say anything to her about
coming to live with you? A. I certainly did.

Q. In this letter she says, “You got your answer
long ago, you know what that means” ; do you know
what she was laughing at? A. She laughed at the
statement I must have said in that letter, that I wanted
her and the baby to come with me. I was very un-
happy to be without them; I was worrying about them
and wanted them to be nearby;

Q. Do you know what she referred to by this state-
ment, “You got your answer long ago”? A. She
referred to the. fact that, she. didn’t care to live with
me.
Q. After that when did you see your wife and baby
again? A. Well, that was in November. 1 didn’t see
her again in that year, in 1916. That was Christmas
and I sent the baby a bracelet by parcel post; then I
didn’t see her or see them until she had me up to the
Domestic Relations Court.

Q. Where? A. In Brooklyn; that was in 1917, No-
vember.

Q. How did you come to go over there? A. Why,
there was a gentleman came to my office down to
Brooklyn, and' he asked me who I was, and I says,
“Yes, I am George D’Annunzio,” and he says, “You
are requested to come down to the Domestic Relations
Court in the morning.”
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Q. Did you go down there? A. I went down that
morning. It was on a Tuesday. I went down and I
appeared before the judge, and he says, “Come down
Thursday,” I think it was, that he would notify my
wife and her lawyer; and I appeared again on Thurs-
day.

Q. At that time what happened? A. Why, as far as
I understand, the two lawyers got together and talked,
and they agreed to have me pay $4 a week.

Q. For the child or what? A, I understood it was
for the child, but afterwards it turned out to be for
the wife and baby. It was agreeable to me.

Q. You didn’t care anything about that? A. No,
I was only too glad to give her my support.

Q. At that time did your wife make any suggestion
about coming to live with you? A. No, sir.

Q. Did you talk with her? A. I didn’t. I says be-
fore she left, “Let my father see the baby,” and she
walked away.

Q. Did you see the baby that day? A. Yes.

Q. Did you see the baby afterwards? A. I didn’t
see the baby, no. I don’t think I saw the baby until
I made a few visits.

Q. Where? A. In 1917.

Q. Well, did you wvisit her house? A. I did.

Q. Did you see her on those occasions? .A. Oh,
yes. Co

Q. How did she meet you? A. Very cold.

Q. Did she kiss you or anything like that? A. No,
SIT.

Q. How did she talk to you? A %Well, she talked
to me in a manner that showed she was very contented
and happy in being there, and she didn’t care what be-
came of me, and we spoke about New York. “Now,”
I says, “You didn’t have to «get me arrested like that” ;
and she says, “I did that for spite; I want to get you
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in bad. I didn’t need that money, I only did that to
get you in bad; I did it for spite.”

Q. She showed that she had no love for you? A.
She positively did.

G. Now, by the way, when you were sick at that
time, before you were taken down with pneumonia,
did you talk to her about being sick? A. Yes, sir; I
came home from business that day and I went over to
her and says, “1 feel very sick”; in fact, the baby
wasn’t feeling well. She needed something and I went
to the drug store for her and I got it, and I says, “I
feel as though I am going to be very sick”; I was
burning with fever. ‘“Oh,” she says, “You won’t die
so easy.” “I don’t expect to die,” I says, “but I
don’t feel so well,” and while she was sick I had the
wedding ring with some things up to the jeweler’s®
and I says, “I don’t know what is going to happen to
me, but you had better go up to the jewelry store,
and get that,” And later on she said she did that.

Q. What did she do with that wedding ring? A,
Why, she kept it, I suppose.

O. Now, while you were sick who attended to you ?
A. Well, my father partly and my married sister, too.
She lived quite a ways from us, and she left her own
children and came down and took cafe of me, and my
sister had to go to business.

O. Your mother was in Europe? A. Yes.

Q. And outside of your married sister, who had to
come quite a distance, you had no one to take care of
you, did you? A. Nobody at all.

Q. Now, in January, 1918, do you remember the
baby’s birthday ? A. I do; yes, sir.

Q. Did you go to see the baby that day? A. I did;
yes, sir.

Q. Did you. take the baby any presents? A. I did;
yes, Sir.
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Q. Did you see your wife? A. I did; yes, sir.

Q. What did you take that day to your baby? A.
I took some candy and some flowers, being the baby
was two years old.

Q. Did you have a talk with your wife that day? A.
I did. I says, “It’s a shame you are treating me like
this; you are having all the happiness of the child.”
She says, “That is my child; nobody can say anything
different by it,” and there was a very beautiful table
set as she expected some company for the child’s birth-
day party.

Q. Were you at the birthday party? A. No, sir.

y. You weren’t invited, were you? A. No, sir.

Q. In April, 1918, did you send anybody over to see
her? A. I did; yes, sir.

Q. Who? A. I sent my brother-in-law and sister.

Q. What for? A. Oh, for the same thing, to see if
we could be reunited again.

G. By the Court.) What year was this? A. In
April, 1918.

Direct-examination resumed :

Q. Did you go over there again later than that? A.
I didn’t go over there, because I couldn’t feel satis-
fied after I found out that she flatly refused to see
my sister and brother-in-law, and I sent them over
again a couple of months later.

Q. Well, after that did.you go over? A. I did.

Q. That was the last time, was it? A. Yes.

Q. When was that? A. In the month of July, I
t:ir ik, right after the Elks’ convention.

Q. Last year? A. 1918.

Q. That i1s a year ago last July? A. Yes, sir.

Q. Did you talk with her again? A. Oh, yes, I
brought a few .toys for the'child—some souvenirs;—
and we talked things over again, and the question
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came up regarding my classification, which she had to
find out that I was in Class 3 through my sister and
brother-in-law, and she had been writing to the Board
of Exemption, and I found what she said was a letter
of complaint; and so she says,. “Aren’t you gone
away?” 1 says, “No; I am ready whenever they want
me, but so far as I know my statement is very clea®“.”
“Oh,” she says, “you will have to go away because 1
am going to make you go away, because it would be a
benefit to me.” 1 says, “What would be the benefit to
you?” “Oh,” she says, “It is the $10,000 I am after,
the insurance.”

Q. Do you know whether or not she did write to the
Classification Board? A. Oh, yes, sir, because Mr.
Martin, the chairman of the Board, put me in Class 1.
I says, “What’s this all about?” “Why,” he says,
“Your wife has been writing here, stating that your
father is a wealthy man and that you have made one
statement in your questionnaire that is not true. I
says, “If you find my questionnaire is not truthful you
can put me in jail, but if you find that my statement
is truthful I want you to recognize it.”

Q. And they investigated it? A. Yes; I was be-
fore Walter Dear, of the Jersey Journal, and the Dis-
trict Court, and after he had me in his office three
hours he says, “I am satisfied your statement is very
clear.”

Q. By the way, is your father a man of means? A.
No, sir; he has no means.

Q. (By the Court.) How old is he? A. My
father is 67 years old.

Q. Has he been employed of late years? A. Why,
only the late part of his years he spent a little time
in the public schools of Brooklyn, doing a little tutor-
ing, and I was very anxious to have him' retire from
that and he has not been doing it for the last six or

seven years.
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Direct-examination resumed :

Q. By the way, just one other matter and then I
will be through: After your marriage to her and just
before the birth of the first child, did you have a family
banquet or wedding party? A. Yes, sir; we got mar-
ried on the 26th of December and we had a little
spread— a little celebration in my home on New

Year’s Day—
Mr. Salley; What year is this?

A. (Continuing.) I had all my family there and she
was there herself. That was the New Year’s of 1915.

Q. At that time was anything said publicly as to
where you lived? A. Yes, we decided, as I told you,
on the floor upstairs, which would be ready very soon
and we would be there; she says, “I will after the
birth of the child; I don’t want to live over there now,
being I am not very well prepared, and after every-
thing is over”—

Q. After the birth of the child? A. Yes, after the
birth of the child, and the child was born two months

afterwards.
Examination by the Court

Q. After your illness did you at any time have
intercourse with your wife? A. No, sir.

Q. How long before that was the last occasion,
about, if you can remember? A. Before?

Q. Yes. A. Why/ really right after the birth of
the second child we never had any intercourse.

@. You never had any intercourse after the birth
of the second child— what is the date of the birth oi
the second child-? A. January 6th, 1916, because that

is where the business began to lapse; I wanted it to
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be christened in my home and she finally refused, and
1t was not very pleasant.

Direct-examination resumed:

Q. You know Carlo Musso? A. I do.

Q. Did you ever go to ask him to see your wife?
A. I did, in the month of June.

Q. What year? A. 1916.

Q. Why did you take Carlo Musso? A. Because
I didn’t care to go over there alone, and I hadn’t seen
the child for some time, and he happened to be over
to our home and he says, “I will go over with you.”
I was going over there, being we had found rooms
over there and we were all ready to move.

Q. (By the Court.) Was that the occasion when
you offered her the address in writing? A. Yes,
Sir.

Direct-examination resumed: *®

. Q. Do you know Ferdinando Giancola? A. I do,
yes, Sir.

Q. Who is he? A. He is my brother-in-law; he
married my sister.

Q. Did he ever go over with you? A. No, sir.

Q. He went afterwards, not with you? A. No, he
met my wife in my home; he had known her for the
last five or six years.

Cross-examination by Mr. Salleys

Q. Who i1s Carlo Musso? He is your brother-in-
law, too? A. Yes, sir.

Q. And he went overowith 'you around March,
1918, didn’t he? A. Why—(the witness pauses).
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Q. It wasn’t the time you were trying to get out
of the draft that he went over with you? A. No*
sir; he wasn’t over with me at all.

Q. Wasn’t it in the year 1918, that he was over
there with you? A. No, sir, he went over there with
my sister. I wasn’t trying to get out of the draft.

Q. Now, you are 30 years old, aren’t you, D’An-
nunzio? A. Yes, sir.

Q. You started keeping company with this lady
when you were 16 years old? A. I wouldn’t call it
“company” ; I wouldn’t say that.

Q. Well, you started to associate with her? A.
Associating in a way, that she was in and out of the
same house. I didn’t feel as if I was keeping com-
pany.

Q. You told Judge Carey you were 16 years old.
A. When I first met her, yes.

Q. And then you called on her during that time off
and on—ocalled and saw her and took her out? A.
Well, I would say yes.

Q. And when you were 25 years old, nine years
after you first started keeping company with her, you
were then married to her? A. Yes, sir.

Q. You were 25 years of age when you got mar-
ried? A. Twenty-five, yes.

Q. Now, after your marriage your wife continued
to live with you? A. Yes.

Q. And you called there and had your meals there
very often? A. I wouldn’t say “meals very often” ;
only at times the table would be set and they would
ask me.

Q. I know, but did you eat there at all? A. I ate
there, yes.

Q. About April 1st, 1915, didn’t she ask you to live
thire with her at the home of her aunt Mary O’Sulli-
van? A. That was their suggestion.

30
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@. And you did rent rooms there? A. No, sir.

Q. Didn’t you take the apartment and then refuse
to pay the rent for it? A. No, sir; I didn’t take it
at all; it only happened to be idle and— (the witness
not finishing his answer).

Q. Now, in June, 1915, didn’t you take your wife
to a lawyer and ask her to sign a separation agree-
ment with you, relieving you from any responsibility
in supporting her? A. No, sir.

Q. Did you hire any lawyer at all? A. No, sir.

Q. Sure about it? A. Positive.

Q. Now, in December, 1915, she was still living
with you at 102 Hayward Street? A. Yes, sir.

Q. That was before the baby was born? A. Yes.

Q. And the second baby is the little girl? A. .Yes,
SiT.

Q. And is now with the mother and the aunt? A.
Yes, sir.

Q. And she lives now at the aunt’s house? A.
Y es, sir.

Q. You came to live with her at the aunt’s house?
A. No, sir.

Q. Didn’t you come at all that day? A. No, sir.

Q. Did you come to see her there? A. I did.

Q. When was this child born? A. On January 6,
1916.

Q. And do you remember, at the time your wife
was carrying this child, about two months before the
birth of the child, your having an argument with her
at the aunt’s house, and striking her on the left eye?
A. No, sir.

Q. You don’t remember that? A. I never did.

Q. How much money did you give your wife from
the time that you married her December 26, 1914, up
to the time of the birth of this child in January, 19167
A. Why, I would give her $4 a week or $5 a good
many weeks.
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®. No regular amount? A. No, sir; because she
was getting it in a way; we were preparing some day
to go to housekeeping, and I would go and get a few
things that would be useful for the house.

Q. You had never provided a home for her by
setting up any bed or putting in any furniture, or
anything for her? A. Yes, sir.

Q. Between that time? A. Yes, sir.

Q. Where did you buy the furniture? A. In
Bloomingdales’.

Q. How much furniture did you buy? A. Well,
she was there with me ; I bought a dining room set.

Q. What did you do with that furniture? A. T still
have it.

Q. You have it with your father and mother? A.
I had to put it somewhere.

Q. All the time that your wife was living in your
aunt’s house you were living with your father and
mother and sister and brother? A. Yes, sir.

®. And you are still with your father and mother,
are you? A. Yes, sir.

Q. Do you remember about 10 days after your
wife returned from the hospital and she had the baby
in your aunt’s house, and she asked you to have the
baby christened? Do you remember that incident?
A. No, sir.

Q. Don’t you remember about 10 days after the
baby was born and she was in her aunt’s house, and
she said to you, “George, the baby is 12 days old and
we are going to baptize it next Wednesday,” and your
saying, “I dare you” and she said it was the duty of
the Irish to baptize children early, and you struck
her over the left eye? A. No, sir; I wanted to have
the child baptized in my own home where we decided
to go, and it is absolutely untruthful to, say that it was
only the duty of the Irish to baptize their children so
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early, because I myself was baptized two weeks after
I was born.

Q. Well, did you say that or not? A. No, sir.

Q. Do you remember seeing your wife about six
weeks later, and your wife at that time saying to you,
“All T want you to do is to furnish a home for me
and take care of me and my baby” ; do you remember
that? A. No, sir.

Q. And you at that tirue struck her on the nose with
your fist? A. No, sir.

Q. Do you remember in March, 1916, taking your
wife, grabbing hold of your wife’s hand and taking
off the wedding ring in the presence of the aunt, and
throwing the wedding ring in the fire and saying, “I
don’t want anything more to do with you” ? A. No,
sir; she took the wedding ring off and says, “I don’t
care for you” and I took the wedding ring and put it
in my pocket.

Q. (By the Court.) Have you the ring now?
A. No, sir; I have not. The last time I was over
there, which was in the month of July, 1918, I said
to her, “Now, what is your intention?” and she said,
“I gave you the answer long ago; here I am and here
I expect to stay. The only thing you can do for me
1sdo give me back the ring that you got.” I says, “I
will do that,” and I mailed the ring two days after-
it was no use to me and I mailed the ring back.

Q. Do you remember meeting your wife in the lat-
ter part of June, 1916, at the Rridge Plaza and say-
ing to her, “I am passing as a single fellow; I go out
with McLoughlan and his wife and sister-in-law, and
if you were out of the way things would be all right,”
and that you didn’t want anything more to do with
her? A. To answer that I will say that Mr. Mec-
Loughlan was the neighbor-nextv door/ and I often
remarked to her that they had a little girl and they
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have a happy home, and ‘“just see what a nice thing
it would be to have neighbors like that” ; and so far
as Mr. McLoughlin’s sister-in-law is concerned, she
was about fifty-five.

Q. And do you remember October, 1916, you and
your wife going to Brighton Beach and your saying to
her at that time, “You are going to meet a horrible
death; I won’t do it but I will get someone to do it,”
and your wife saying back, “If you will do it remem-
ber you will be done away with,” and your saying
back to your wife, “Well, there is one satisfaction and
that i1s that my folks will get the baby” ; do you re-
member that? A. No, sir. I do remember going to
Brighton Beach, though.

Q. And your wife was living at 152 Hayward St.?
A. Yes, sir.

Q. Didn’t you, on your return, strike your wife in
the face with your fist, when you reached the house?
A .:No, sir, I didn't even go anyhere near, the
house. When we returned from the trip it was six
o’clock in the afternoon, and she got off at Frank-
lin Avenue and Hayward Street.

Q. (By the Court.) When was this; what year?
A. It was in 1917. I think it was in the year, 1917a

Q. You say it was six o’clock in the mprning Or
evening? A. In the evening. I was on my vacation
at that time and I went up there, I wanted to see the
baby, and I was very anxious about her, and she, met
me there and. we went to Brighton Beach, always with
the intention of being reunited again, but she always

999

persisted' in saying “no, no’.
Cross-examination'eresumed :
Q. You Said, in answer to Judge Carey’s question,

your father has no means;is that right ? A. I wouldn’t
say means. We all know what he has.
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Q. That isn’t the question? A. No.

Q. You si|gned an affidavit in this case, didn’t you,
at the preliminary hearing? A. I believe I did.

Q. Did you sign the affidavit saying that your father
owned the premises on Concord Street where you
Live? A. Yes.

Q. Does he own it or you own it? A. My father
owns it.

Q. (By the Court.) I thought you said just now
your father had no means; do you know what the
meaning of that phrase is? A. By means I would use
it In connection with a wealthy man.

Q. What property has your father? A. Just the
house on Concord Street.

Q. Two-family house? A. Yes, sir.

Cross-examination resumed:

Q. What does it rent for? A. $26 for the first
floor and we live on the other floor.

Q. What is the mortgage on it? A. $5,000 Build-
ing and Loan.

Q. How long ago did you get the mortgage? A.
We pay $25 to the Building & Loan.

Q. How long has the mortgage been on the house?
A. Since we had it.

Q. When is that? A. It is three years old.

Q. Do you know where your father got the money
to buy this house? A. Why, he had a few dollars
saved and niy sister had a few dollars saved.

Q. And you helped buy the house, too, didn’t you?
A. No, sir.

Q. Well, your father peddled candy outside the
public school over in Brooklyn, didn't he? A. Yes,
SIT.
Q. And all this time the trouble has been going on
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with your wife you have been living with your father
and mother, haven’t you? A. Yes.

@. Now, Mr. D’Annunzio, will you please tell us, if
you are anxious to have your wife back to live with
you and have your child back, why, when you were
over to the Domestic Relations Court, you didn’t tell
the Judge the story you have been telling today, in-
stead of pleading guilty?

Judge Carey: He didn’t plead guilty.

A. T didn’t plead guilty at all. It was only before
the Judge.

Judge Carey: Here is the record.
Mr. Salley: It is offered in evidence by
consent. It reads:

“On consent of the defendant in person, and
through his counsel, the defendant is placed
under probationary oversight, under Section
686 of the Greater New York charter, as
amended, under the supervision of Probation
Officer Frank L. Graves, and until further or-
der of the Court and subject to revocation as
hereinafter stated, not to exceed one year, con-
ditioned to pay $4 weekly for the support of
his wife and minor child.”

Judge Carey: And the plea is “not guilty.”

Mr. Salley : That was the original plea be-
fore the trial, and the case came to trial and he
pleaded guilty.

The Court* Where is there any statement
in that record that he pleaded guilty? ,1 un-
derstand first that he pleaded not guilty and
then by consent this order was made. We all
know how these orders are made. A man

10

20

30

40

doesn’t contest it and he says, “I will contri- m
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®. Now answer my question: Why, if you were
anxious to have your wife and child confe back, did
you voluntarily pay $4 a week instead of fighting this
case? A. In the first place, her lawyer was an old
neighbor of ours and he knew me well, and I think
if he was any kind of a man he could send for me.
He didn’t have to send for me; he could have reasoned
out the conditions; he could hear my sister; instead
of that she had me arrested and gets me to court and
I had no way of defending myself. It shows you that
her aunt was so brutal, I would say; she could act very
different.

Q. Now, Mr. D’Annunzio, you were called in the
draft, weren’t you? A. I only answered my ques-
tionnaire.

Q. Well, didn’t you go over to your wife in Brook-
lyn and ask her to sign an exemption claim for you
so that you wouldn’t be called in the draft? A. I
didn’t go over to my wife; I wrote to my wife, stat-
nig that it was down in the City Hall and I went down
there and I didn’t understand the questionnaire so
well and I went down there to have it filled out; and
the man says, “Are you a married man?” I says, “Yes,
sir.”  “Well, go out and bring your wife here.” Well,
she has a cousin who is a lawyer here in Jersey City,
that 1s, Mr. Robert Kinkead. I thought it would be
very fine for her to come over there. I wrote to her,
and I says, “Now, I have got my questionnaire; if
you will come over to Mr. Robert Kinkead’s office I
will answer the proper questions and you will do like-
wise, so as to make a clear statement” ; and I realize
the fact that Mr. Kinkead would not let her sign any
false statement or anything unless it was the truth.
Instead of that she answered me that she had seen
them and told them she would have nothing to do with
it; that I was a slacker and that I ought to Join the
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army and all that, which wasn’t necessary. I was no
slacker at all; I was willing to defend my country as
well as anybody else.

@. Have you any record of the payments made to
your wife from the time of your marriage up to the
time you were in the Domestic Relations Court in
Brooklyn? A. Well, the record that I have, so far
as my memory goes—I oftentimes gave it to her—

Q. No regular amount at all? A. I would say that
the amount would be about two or three hundred
dollars.

Q. From when? A. From the time it took placts.

Q. From 1914 to 19187 A. Up to the time the
second child was bom.

Q. About $50 a year? A. That is—understand me
right— from the time we got married up until about
1916; and then when she had me to court I have been
paying $4 a week from that time, and from the $8
which your Honor requested me to pay.

Q. Now, where are you working? A. Waldeck
& Company.

Q. What are you doing? A. Foreman.

Q. How long have you been there? A. I have been
going up there 28 months.

Q. How many men have, you, got up there? A.
Five.

Q. What is your salary? A. $30.

Q. What do you get for overtime? A. Nothing.

Q. How much do the men under you get? A. One
man is, getting $25, and another $23.

Q. You mean to tell us you get only $5. a week more
than the men under you? A. That’s all.

.]Q@ (Byt+he Court.) Were you born imthis coun-
try?-' A. .No, sir. oL

O. How old "were you When you came here? A. I
was 12 years old.
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io
@. How did you come, with your parents? A. My
father was here first and I followed.
Q. Were you naturalized? A. Yes, sir; through
my father.

Q. Through your father's naturalization? A. Yes;
I was under age when he became a citizen.

Judge Carey : I offer in evidence the record
of the proceedings in the Magistrate’s Court,

20 which the other side read from.
Mr. Sal1ey; That was admitted by con-
sent.

The Court : It seems to be already marked
Exhibit DI, Jan. 6, 1919, with Mr. Knight’s
Initials.

Mr. Salley: It was offered at the prelimi-
nary hearing and was admitted by consent at
that time.

The Court; Was testimony taken at that

30 hearing?

Mr. Sal1ey: Yes.

Judge Carey: The testimony of Mr. D’An-
nunzio, his father, and one of his sisters, and
Mrs. D’Annunzio, and the aunt: and it was
understood that that would be a part of the
testimpny to be taken at the final hearing.

The Court : Has it been written out ?

Judge Carey: I don’t know whether it has
been written out or not.

4° Mr. Salley: It was confined to the ques-
tion of his earnings and haw much alimony he
should pay.

The Court : How Ionaago was that?

Judge Carey: SiX or seven months ago. It
was in January, 191$. Af a matter of fact,
we went practically into everything that we
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went into today— practically the same line of
testimony.

The Court: If it was taken in January,
1919, it was taken by Mr. Knight, and I sup-
pose there would be some difficulty,in having
it written out now. Do you know how long it
took ?

Judge Carey: It took about an hour and
half. 20

The Court: Oh, well, you may proceed
with the case in the usual way apart from those

depositions.

Anthony Zeho, sworn on behalf of the petitioner,
testified as follows:

Direct-examination by Judge Carey: 3°

Q. Where do you live? A. I live at 2 Concord
Street.

Q. Jersey City? A. Jersey City.

Q. How long have you lived in Jersey City? A.
All my life.

Q. Born here? A. Yes, sir.

Q. What is your business? A. Paper cutter.

Q. How old are you? A..Thirty-one years old.

Q. Do you know the petitioner, D’Annunzio?. A. 4°
Yes, sir.

Q. How long have you known him? A. About 10
years.

Q. And do you know the defendant, Mrs. D’An-
nunzio? A. Yes, sir.

Q. How long have you known her? A. Why, just
the time that they were married; that.was the first
time I met her, and then a couple of times after that
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Q. Where did you meet her when they were mar-
ried? A. I met her in New York.

Q. Were you present at the wedding? A. Yes,
Sir.

Q. In what capacity? A. Best man.

Q. Now, after the marriage took place did you
know that she was in a family way at the time they
were married? A. No, sir.

Q. You didn’t know that? A. No, sir.

Q. Did you know anything about the birth of the
first child, shortly after that? A. Why, he told me
that he had a baby; that’s all I knew.

Q. You didn’t know anything about the details?
A. No, sir. — e

Q. Did you visit him after the marriage-? A. Did
I visit Mr. D’Annunzio after he was married? Why,
yes, I have been to his home.

Q. Where? A. What is the name of the street?

Q. Was it in Brooklyn? A. Yes, sir.

Q. You knew he was living in Brooklyn when he
was married? A. Yes, sir.

Q. Did you know where his wife was living? A.
He told me that she lived across the street, and I
passed the house once.

Q. You weren’t particularly interested in it? A.

No.
Q. Now, did you work with him? A. In Brook-
lyn, yes.

Q. Where do you work now? A. In Jersey City.

Q. How long have you been working in dJersey
City? A. For the last three years.

Q. Prior to that you were working at the same
place he worked in Brooklyn? A. Yes, sir.

Q. Where has he been living these past 28 months ?
A. In Jersey City.

Q. Do you know that? A. Yes, sir.

Q. You know where he lives now? A. Yes, sir.
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Q. How long has he lived in Jersey City, about?
A. I should think about two years and half or three
years.

Q. You don’t remember the exact date? A. No.

Q. Do you remember the occasion of his coming
from Brooklyn to live here? A. Yes, sir; I think it
was— I don’t remember the date.

Q. What year? Do you remember? A. I think
it was in 1917.

Q. 1917 or 19162 A. 1916.

Q. Did you know anything about the birth of the
second child? A. No, sir; I don’t know anything
about that.

Q. Do you know when he had pneumonia? A.
Yes, sir.

Q. Was it shortly after he had pneumonia that he
came over here? A. Yes, it was after he had pneu-
monia that he made up his mind to make the change.

Q. Now, up to that time did you visit his wife at
all? A. I think it was on May 6th.

Q. Of what year? A. 1916— on a Saturday after-
noon that he asked me to take a walk to see the baby.

Q. Where were you working when vou took that
walk? A. Worked together.

Q. That was the first Saturday afternoon in May?
A. Yes, sir.

Q. Where did you go to? A. At her home, wher-
ever the address was.

Q. (By the Court.) Where were you working at
that time? A. Smith & Company.

Q. In Brooklyn? A. Yes, sir.

Direct-examination resumed :

Q. How far away from her home was that? A.

About 15 minutes’ walk.
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. When you got to her home did you see the
baby? A. Yes, sir.

Q. Did you see her? A. Yes, sir.

Q. Now, was there any talk there between her and
her husband at that time? A. Why, yes; Mr. D’An-
nunzio said that he would take me there to see the
baby, being that he hadn’t seen the baby for a while
and I was the best man, and he told me to go and see
the child and her; and he told me she was very cold,
going up, and didn’t seem to want him to come up at
all, and of course we went and she showed me the
baby.

Q. What happened then? A. Mr. D’Annunzio
asked her how everybody was, if she was feeling well ;
and she didn’t answer at all, and he told her that he
had decided to make some change for the benefit of
his health, to live somewhere else and get a change
of atmosphere; and she said she didn’t care where
he went to live at all.

Q. Did she say that? A. Yes, sir.

Q. Now, tell us again, giving her words as nearly
as you can. A. She said that she had absolutely no
love for him at all,

Q. Did‘you hear her say that? A. Yes, sir; that
she didn’t care where he is to live.

Q. You were present when she said that? A. I
certainly was.

@. Did you express yourself? A. I expressed my-
self this way, by asking her why she wouldn’t come
with him and live together and she would be happy;
she would make new friends and be away from her
own people.

Q. What did she say? A. She emphatically re-
fused.

Q. Did she say anything about why? A. She said
she didn’t care to live with him any more; that she

had no love for him.
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Q. Did she say anything about her aunt? A. No.
Q (By the Court.) Was there anything said
about where he was living? A. Yes, he told her he

was going to live in Jersey City at the Heights.

Dire ct-examination resumed :

Q. Did he tell her on what street? A. Concord
Street.

@ (By the Court.) Did she say anything to
that? A. No, sir; she said she didn’t care where he

went to.

Direct-examination resumed :

Q. How long were you there? A. About a half
an hour.

@- Was there anything said at that time about the
wedding at the church; did anybody mention about
the wedding? A. No.

@. That wasn’t discussed at all? A. No.

Q. Did you notice anything that her husband did
at that time to induce her to come? A. Why, he got
on his knees to Mrs. O’Sullivan and tried to have
her induce her to come.

Q, Who was Mrs. O’Sullivan? A. I think she is
the wife’s aunt.

Q. Was she there? A. Yes.

Q. He got on his knees at that time? A. Yes, sir.

Q. What did Mrs. O’Sullivan say? A. Mrs.
O Sullivan said she didn t have anything to do with
it or didn’t do anything to make any change. That
is the only thing Mrs. .0O’Sullivan said, that she
couldn’t do anything for him.

Q. Was anything done by him with the baby when
he left? A. He took the baby in his arms and started
to rock her, and kissed her and played with the baby.
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io Anthony Zeho— Cross.

Q. How long were you there? A. A half an hour.

Q. Were you there after that? A. No, sir.

Q. Ever see her after that? A. I believe I might
have at one time at Rockaway Beach; I was with some
friends of mine and I think I met them up there, too.

Q. Met whom? A. His wife and him together.

Q. Did you talk to them? A. Yes.

20 Q. (By the Court.) Was it Rockaway Beach
or Brighton? A. It was Rockaway Beach.

Direct-examination resumed:

Q. Was the baby with them? A. No, sir.

Q. You don’t remember when that was, do you?
A. Well. I know it was in July— about July 5th;
about that date; I’'m not sure.

Q. What year? A. 1915.

3° Q. That was before the time you went to the'home?

A. Yes.

Q. I mean, have you seen her since then? A.
. No, sir.

Q. Are you married? A. Yes, sir.

Q. Live with your family? A. Yes, sir.

Q. In Jersey City? A. Yes, sir.

Q. Now, this section where Concord Street is in
Jersey City, is that a nice section of the city? A.

40 Oh, yes, right upon the Palisades hill.

Cross-examination by Mr. Salley¥

Q. When Mr. D’Annunzio spoke of taking his wife
to Concord Street he meant to the home of his father?
A. He meant to 15 Concord Street; it is a two-family
house.

O. That is where Mr. D’Annunzio’s father lived

and where his sister lived? Is that so? A. Yes.



Ferdinando Giancola— Direct.

Q. And they were living there at that time? A.
Yes.

Q. And D’Annunzio was living there with them?
A. Living with his father and mother.

Q. This child you spoke about is this little child
here? A. It is so long since I have seen it—

Q. What do you do? A. Paper cutter.

Q. At the same place where D’Annunzio works?
A. Yes.

Q. You are a friend of his? A. Yes, sure I am.

Q. What does he earn a week? A. I couldn’t tell
you.

Q. Do you know what the foremen of that par-
ticular trade are earning? A. I couldn’t say what
they earn.

Q. You are familiar with the trade conditions,
aren’t you? A. I am familiar with my own.

Q. Are you a foreman, too? A. No, sir.

Q. What are you? A. Paper cutter.

Q. And how much do you earn? A. $30 a week.

Q. Isn’t it true that the foreman earns more than
the men under him? A. I don’t know about that.

Q. This time that you spoke about in Brooklyn,
didn’t Mrs. D’Annunzio say to Mr. D’Annunzio, “I
am willing to live with you anywheres but I will not
live in your father’s house”? A. No, sir, she didn’t

say that while I was there.

Ferdinando Giancol a, sworn on behalf of the peti-
tioner, testified as follows:

Direct-examination by Judge Carey:

Q. Where do you live? A. I.live at 31 Carlton

Avenue, Brooklyn.
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Ferdinando Giancola— Direct.

How old are you? A. 37.
Are you married? A. Yes, sir.
And live with your family? A. Yes, sir.

What is your business? A. Kid glove making.

LoLLL

Do you know Mr. D’Annunzio, the petitioner?
A. Well, he is my brother-in-law.

Q. You married his sister? A. Yes, sir.

Q. Do you know Mrs. D’Annunzio, the defendant?
A. Yes.

Q. Did you know her before they were married?
A. Yes, I-know them about 13 years.

O. You remember when they were married? A.
Yes, I do; she was married on the 26th of December,
1914.

Q. And did they have a celebration after that? A.
The first time after the marriage, the first of Jan-
uary, 1915.

Q. And where did you see her then? A. At my
father-in-law’s house.

Q. Seventy-one Lynch Street, Brooklyn? A. Yes,
sir.

Q. Did you have any talk with her on that day?
A. Yes, we talked with everybody, and I asked her
if she wants to come to live with him at the house
and she said that she would not live with her hus-
band.

Q. Did they live together in Brooklyn after that?
A. No, never lived together.

Q. Never lived together? A. No.

Q. Where did your brother-in-law live? A. My
brother-in-law lived in Brooklyn, 1 Lynch Street.

Q. Where did she live? A. I don’t remember the
number of the house, but across the street, anyhow.

Q. Do you remember when your brother-in-law

came to New Jersey to live? A. Yes.



Carlo Musso— Direct. to

Q. When? A. He came— I don’t remember just
when; June or July, 1916.

Q. You don’t know the date? A. I don’t remem-
ber positively.

Q. Did his mother and father come over at the same
time? A. The mother wasn’t in this country.

Q. The mother was in Italy at that time? A. Yes.

@. Do you know where they moved to in Jersey
City? A. 15 Concord Street.

Q. What kind of a house is it? A. A beautiful
house, two-family house.

Q. Have they lived there ever since? A. All the
time they have lived there.

Q. Where does your brother-in-law work now? A.
In Jersey City, I don’t know the shop.

Q. He formerly worked in Brooklyn; you know
that? A. Yes.

Q. Now, after your brother-in-law came to Jersey 3°
City did you ever go to see his wife? A. Never.

Q. You have never seen her since? A. No, sir.

Q. Never talked with her? A. No, sir.

No cross-examination.

Carlo Musso, sworn on behalf of the petitioner

testified as follows: 40
Direc t-examination by Judge Carey:

O. Where do you live? A. Howard Avenue,
Brownsville.

Q. How old are you? A. 49.

Q. Are you married? A. Yes, sir.

O. Live with your family? A. Got five children,

yes.
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Carlo Musso— Direct.

Q. Wife living? A. Yes, sir.

Q. Is she here? A. She is here.

Q. Now, were you living in Brownsville at the time
of your brother-in-law’s marriage? A, Yes, sir.

Q. How far from his house was that? A. It is
about a half an hour by ear.

O. Half an hour by trolley car? A. Yes, sir.

Q. Now, what business are you in? A. Barber.

O. Do you remember when your brother-in-law got
married? A. Yes.

Q. The petitioner is your brother-in-law? A. He
is mv brother-in-law, sure.

Q. You married his sister? A. Yes.

Q. Do you know his wife, Mrs. D’Annunzio? A.
Sure.

Q. Where did you first meet her? A. Well, at his
house— my brother-in-law’s house and my; father-in-
law’s house.

Q. That was before they got married? A. Yes,
sir.

Q. Now, were you present at the banquet or recep-
tion after they got married January 1st? A. What do
you mean?

Q. Were you at the little dinner party after the mar-
riage? A. No, sir, I didn’t get there.

Q. Now, after your brother-in-law’s marriage where
did he live? A. After the marriage in my father-in-
law’s house.

Q. And where did his wife live? A. In his aunt’s
house.

Q. Do you remember when your brother-in-law was
sick with pneumonia? A. Yes, sir.

Q. How long was he sick? A. He was sick about
six or seven weeks.

Q. Did your wife go down to the house? * A. She



Carlo Musso— Direct.

left all the children in the house and I attended to
the children myself.

Q. You had five children at that time? A. Yes,
five children.

Q. Where was his mother then? A. His mother was
in the other country.

Q. That was in Italy? A. Yes, sir.

Q. Did you go down to see your brother-in-law
when he was sick? A. At the nighttime.

Q. When you went down there did you see his wife
there when he was sick? A. Never.

Q. Never- saw her there at all? A. No, sir; never.

Q. Now, do you remember when he got well and
was moving to New Jersey? A. Yes, sir.

Q. Do you remember that? A. I remember, sure.

Q. Well, when was that? A. That was in 1916.

Q. June? A. June; yes, sir.

Q. And have you called on them over at the home
in New Jersey— -visit them? A. Oh, sure.

O. You know he lives there? A. Yes.

Q. Has his wife been living over there? A. His
wife is living in Brooklyn.

Q. Been living in Brooklyn all the time? A. Yes.

Q. Did you see him about the time he moved to
New Jersey? A. Yes, because I was over to my
brother-in-law s house and he says, “I am going to
see my wife and child,” and he asked me, “Do you
want to come over with me,” and I says, “Yes,” and
I had my big boy with me, too, and me and my
brother-in-law came all together to go over to Mrs.
D’Annunzio’s house.

Q. Is your boy here? A. Yes.

Q. Which is your boy? A. Sitting down there.

Q. How old is he? A. 14 the first of June.

Q. Now, when you went over there what happened?

Mr. Salley: When was this time?
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Carlo Musso— Direct.

Q. When was this? A. This was June, 1916.

Q. Now, what happened? A. Well, what happened
was he told me, “Now, I am going to move to New
Jersey. If you want to come with me then I have got
a room— got a nice floor— if you 'want to come and
live where I am all the time I have got a place for
you” ; and she says, “No, no, I want to stay; I don’t
want to come with you. I got a home here, that is
my home” ; and after he talked with her a little while
he says, “Well, I still love you and I give you my ad-
dress where 1 live, 15 Concord Street, in Jersey City,
and if you want to come let me know and I will come
over and take you,” and she says, “No, I don’t want
to know the number at all; I don’t want to know where
you live, because I don’t want to come with you at
all.”

Q. Did she say anything at that time about living
with him? A. He asked her a couple of times if she
wants to live with him and she says no all the time;
that’s all.

Q. Before that did you go to see her? A. Before
that? No, sir.

Q. With your wife? A. No, sir; after that.

Q. Where did you go with your wife after that?
A. We go April, 1918; this was the second time we go
there. First, I go all alone with my brother-in-law
and my boy.

Q. Your wife was with you in April, 1918? A.
Yes, sir.

Q. What did you go there for? A. My brother-in-
law says, “You go there and see if you can do any-
thing good for us, if she wants to live together,” and
we go there and tell them, ‘Well, now, you have got
a child and it is better to live together,” you under-

stand; and she says, “No, no, I won’t hear nothing
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about that’ ; and she talked to my wife and my wife
talked to the aunt.

Q. The aunt is Mrs. O’Sullivan? A. Yes. She
said it before Mrs. O’Sullivan, and I started to talk
with Mrs. O Sullivan before I talked to her, and she

says, “No, she don’t want to go there at all.”
By the Court:

Q. Who said that? A. The aunt, and after that
Mrs. D’Annunzio talked to me and talked to my wife,
and the aunt says, “She don’t want to come; she don’t

want to leave there.”
Dire ct-examination resumed:

Q. Was she present while you were talking to the
aunt? A. She was kind of angry.

Q. Mad? A. Yes.

Q.- Was she through talking when you were talking
to the aunt, or were they both talking together there?
A. Yes, they were sitting right together.

Q. In October you went over to her house when
the papers in this case were served on her? A. Yes,
I bring the papers.

Q. The notice of the suit? A. Yes, the notice of
the suit.

Q. Did you talk with her again? A. Before giv-
ing her the papers I talked about a half an hour the
same thing as I talked before. I say nothing about
the papers first; I say, “What do you say now,” when
I go there in October, 1918, see? And I told her be-
fore I give her the papers if she wants to live at
the hospital, and she says, “No.”

By the Court:

Q. When was this? A. This was in 1918.
Q. Was he in the hospital? A. No/she was in the

house.
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Curio Musso— Cross.

Q. Did you say something about the hospital? A.
I say something about the husband.

Q. Now, say it again; what was it you said to her?
A. When I gave her the papers—

Q. What papers? A. What do you call that when

they sue in the court?
Direc t-examination resumed:

@. The papers in this case, substituted service? A.
Yes, before giving her the paper I asked her the ques-
tion if she wants to go to her husband and she says
“NO.”

Cross-examination by Mr. Salley:

Q. You say you brought her the papers; what pa-
pers did you bring her? A. To call her in court. I
don’t know what you call the papers.

Q. What papers? Don’t you know that you brought
her over a paper in reference to army service, a ques-
tionnaire? A. For the soldiers; for the case.

Q. For the soldiers, wasn’t it? A. For the divorce
case.

Q. This was in April, 1918, or when was it? A.
In October, 1918.

By the Court:

Q. Just one'moment; what is your full name? A.
My full name is Carlo Musso.

O. Do you remember signing the affidavit which I
show you, being in the files in this cause and marked
“Filed January 24, 1919”7 ? A. Yes, that is my name;
I signed it.

Q. You signed that? A. Yes.

Q. Then you testified in the affidavit that you served
a copy of this notice, which is annexed upon Mrs.

D’Annunzio— do you understand me? Here is your
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affidavit, and you say that you served a copy of this
notice on Mrs. D’Annunzio? A. Yes.

Q. Now, do you recollect serving that paper? A.
Oh, yes.

Q, Is that the paper you are talking about? A. Oh,
yes.

Q. That you served some time in the fall of 1918?
A. Yes.

Q. Do you know what month it was? A. I re-

member that is the time I took that paper.

Cross-examination resumed:

Q. You were there in June, 1916, you say? A.
Yes, sir.

Q. And where was Mr. D’Annunzio living then?
A. He lived 71 Lynch Street, Brooklyn.

Q. And you went there with your boy, and he was
7 years old then, wasn’t he? A. Well, about that.

Q. And was this in the daytime or nighttime? A.
In the daytime.

Q. What time, about? A. Well, one or two o’clock.

Q. You have got a barber shop down in Browns-
ville? A. Yes.

Q. Do you have the barber shop yet? A. Yes.

Q. And your boy was 7 years old and he was go-
ing to school, wasn’t he? A. Yes.

Q. Please tell us how it was on this day in June
that you were out of your barber shop in the middle
of the afternoon with your little boy out of school
that you went over to see Mrs. D’ Annunzio? A. Be-
cause I wanted to take along my boy, that’s all.

Q. Why was it you took your boy? A. Because
I have got two working men all the time in the barber-
shop.

Q. And you left your business and took your boy

out of school for that purpose? r
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Carl Musso—-Cross.

Judge Carey: How old was your hoy in
19162

A. He is 14 now; 11 years old then.

Q. Now, have you talked over with anybody before
you came in court this morning what you were go-
ing to say upon the stand? A. What?

Q. Have you talked over with anybody this morning
or yesterday at any time what you were going to say
when you got upon the stand? A. No, sir.

Q. Didn’t you talk it over with Mr. D’Annunzio?
A. If T meet him I say, “Good morning.”

O. Didn’t you talk over with Mr. D’Annunzio what
you were going to say on the stand? A. No.

Q. Don’t you know that you were never there and
your boy wasn’t there at Mrs. D’Annunzio’s, in 1916?
A. Yes, he was with me.

Q- Now, you were over there to see Mr. D’Annun-
zio in March, 1918, weren’t you? A. No, sir.

Q. How many times were you there all together?
A. Three times.

Q. When was the first time? A. No, I was there
four times.

Q. When was the second time? A. April.

Q. April when? A. 1918.

Q. And who was there when you went there in
April, 1918? A. The old lady and Mrs. D’Annun-
zio.

Q. You went there all by yourself? A. I go with
my wife the second time.

Q. Who asked you to go there? A. Mr. D’Annun-
zio.

Q. Didn't he ask you to go there so that his wife
would sign the claim for exemption, or so that he could
be exempt from going in the draft? A. No, I seen
nothing about that. She wants them to go and live

all together. . If > -
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Carl Musso— Re-cross.

Q. And you took your wife along at that time? A.

Q. That was in the daytime again? A. Yes.

Q. You left your barber shop again? A. Yes.

Q. Did you have your little boy with you? A. No,
sir.

O. Was there anything said about Mr. D’Annunzio
going in the draft and didn’t you ask her to sign the
paper? A. She asked me how he make out about the
army, and I says he was put in the third class.

Q. How did you know; you lived in Brooklyn and
he lived in Jersey City? A. Don’t you think I go there
and visit my father-in-law.

Q. Is that the* way you found it out? A. That’s
the way I found it out.

Q. What did Mr. D’Annunzio say to you about go-
ing to see his wife about the draft exemption? Did
he say anything to you? A. No, he didn’t say anything
to me. I went there and she asked me how he is
making out for the army, and I told her he is in the

third class.
Re-direc t examination by Judge Carey:

Q. Do you remember when they were living at
Lynch Street whether he furnished a home there for
his wife? A. Yes, sir; top floor.

Q. Do you remember new furniture being taken
in there? A. Yes.

Q. What was it? A. Yes, what you call— I don’t
know what you call it.

Q. Well, if you don’t know I don’t know. A. I

saw furniture there, a bed and everything.
Re-cross examination by Mr. Salley:

Q. That furniture is there yet with the father?
A. Before that his father got good furniture and got

a good home.

to
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Mrs. Linta Musso— Direct.

Q. The father has that furniture? A. No, he
buy it separate.

Q. But isn’t it in his father’s home where he lives ?
Please answer yes or no, is it or is it not there? A.

It is there.

(Mrs.) Linta Muss o, sworn on behalf of the peti-

tioner, testified as follows:
Dire ct-examination by Judge Carey:

Q. Where do you live? A .-1 live in Brownsville.

Q. You are Italian? A. Yes, sir.

Q. You are the sister of Mr. D’Annunzio, the peti-
tioner, aren’t you? A. Yes, sir.

O. How long- have you lived in this country? A.
Oh, I think 18 years; 18 years in March. I have
been in this country 18 years. f

Q. Have you got any children? A. Yes, sir.

Q. How many? A. Five.

Q. You know Mrs. D’Annunzio, don’t you? A.
Yes, sir.

Q. Very well? A. Yes.

Q. How long have you known her? A. 10 years.

Q. And did she used to visit you at your father’s
house? A. Yes.

Q. Did you see her there? A. Yes.

O: Do you remember when she married your
brother? A. Yes, sir.

Q. Is she older than your brother or younger? A.
She is older.

Q. How much older? A. 25 years old my brother
is.

Q. How old is shgj? A. I don’t know.
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Mprs. Linta Musso— Direct.

Q. She is older than your brother, but you don’t
know how much? A. No.

Q. Did they live together after they were married?
A. No, sir.

Q. Did she ever live with your brother that you
know of? A. No.

Q. Do you remember when they went to a place
called Monticello? A. What do you say?

Q. Do you remember when they went to a place
called Monticello? (The. witness pauses.)

Q. You don’t know that? Do you know where she
lived in Brooklyn? A. My brother lived on Lynch
Street and she lived on the other street; I don’t know
what you call it.

Q. Her back yard and his back yard came together ?
A. Yes.

Q. Whom does she live with? A. The aunt.

Q. Mrs. O’Sullivan? A. Yes, sir.

Q. Now, you remember when your brother was
sick? A. Oh, sure.

Q. With pneumonia? A. Yes.

Q. When was that? A. It was in 1915.

Q. 1915 or 1916? A. I don’t know which.

Q. Two or three years ago? A. Yes.

Q. How many times has your brother had pneu-
monia? A. One week in bed and four weeks home.
Four or five weeks; I don’t remember for sure.

Q. Who attended him? A. I did myself.

Q. What did you do, go down to see him every
day? A. Every day I was there. 1 attended to him.

Q. Etvery day you saw him? A. Yes.

Q. Was his wife there? A. No, sir.

Q. Did you go in to see her when you went there
to attend your brother? A. Yes.

Q. Did you say anything to her? A. Yes, I told

her, “I live in Brownsville and I leave my home and
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Mrs. Linta Musso— Direct.

my children to come here, and I come here every day,
and you live here and you don’t go to see him; ain’t
you ashamed not to go to see him,” and she says,
“You come for that? No use to come here.”

Q. After that did she go with you? A. No, sir.

. She didn’t go at all? A. No, sir.

Q. Did you tell her how sick your brother was?
A. Oh, yes. ,

Q. Now, do you remember when your brother came
to New Jersey? A. Yes, sir.

Q. When? A. My brother was sick in 1915 and he
go to New dJersey in June.

Q. 1915 or 19162 A. 1915 or 1916, T don’t re-
member for sure. It is three years ago.

@. Where did they move to in New Jersey? A.
15 Concord Street.

Q. After they moved to New Jersey did you see
his wife? A. Yes, sir.

Q. Did you ever see her in New Jersey? A. Yes,
sir.

Q. You are sure you saw her in New dJersey? A.
Yes, sir, sure. Who, she?

Q. Yes. A. No.

Q. Where did you see her? A. In her house.

Q. When? How long ago? A. In April, 1916.

Q. Well, have you seen her since that time, since
April, 1916? A. I don’t know; tell me again.

Q.- When was the last time you saw her? A. Oh,
two years ago now.

Q. What part of the year, summer, winter, spring
or fall? A. It was in the spring.

. Where? A. One time in June or one time in
July.

Q. One time in April and one time in July? A. June
or July.

Q. Now, this time you saw her in Tune or July, who

was with you? A. My husband.
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Q. What did you go over there for, this last time?
A. To talk a little while and bring a box of candy for
the baby, and I says, “I come here; my brother sent
me here; he wants to live with you and his child;
what do you say, do you want to live all together/
and she say she doesn’t want to live together, no, no,
no; “I'm not going to live together,” and she was

talking to my husband.
Cross-examination by Mr. Salley:

Q. This was in April, 1918, wasn’t it? A. Yes.

Q. That was the time your brother was in the draft
for the war, wasn’t it? A. Yes, sir.

Q. And you and your husband went there to have
vour sister-in-law sign a paper so that he wouldn’t
have to go to war; isn’t that so? A. Sign a paper?

Q. Don’t you remember you and your husband went
there to get his wife to sign a paper so that he wouldn’t
have to go to war? A. No.

Q. How is it you hadn’t seen your sister-in-law for
two years, since 1916, and then when your brother
was in the draft you and your husband go over to see
her? A. Listen. My father was saved and my brother
was saved; I saved him myself, and my sister-in-law
says I don’t believe much; my brother must go; every-
body must go.

Q. What did you say you told her, that you saved
your brother? A, Yes.

Q. How did you save your brother? A. My
brother’s wife says, “You must go; everybody must

go 2"

By the Court:

Q. Who said that? A. Mrs. D’Annunzio, my sis-

ter-in-law.
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Willie Musso— Direct.

Cross-examination resumed:

Q. This time in 1916 at the time you told Judge
Carey about your brother being sick, he was at your
father’s house? A. Yes.

Q. And his wife was at the aunt’s house, living
there? A. Yes.

Q. Didn’t she tell you the reason she wasn’t taking
care of your brother, because he wouldn’t give her
any money for support; didn’t she tell you that? A.
No.

Q. Didn’t Mrs. D’Annunzio tell you when you went
there to see her that she wasn't living with your
brother and taking care of him, because he wouldn’t

support her? A. No.

Willie Musso, sworn on behalf of the petitioner,
testified as follows:

Dire ct-examination by Judge Carey:

Q. Willie, how old are you? A. 14.
Where do' you live? A. 452 Howard Ave.

Go to school? A. Yes, sir.

200

Do you know Mr. D’Annunzio? A. Yes, he is
my uncle.

Q. Do you know his wife? A. Yes, sir.

Q. Did you go to his wife’s home? A. Yes, sir.

Q. One minute— with your father and Mr. D’An-
nunzio one day? A. Yes, sir, June, 1916.

Q. You remember going there? A. Yes, sir.

Q. Anybody else with you at the time? A. My
uncle and my father; that’s all.

Q. Did you see the b*by? A. Yes, sir.
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Cross-examination by Mr. Salley:

. What day of the week was it; do you know?
A. I don’t remember the day, but I know the month.

Q. It is now pretty nearly three years ago; how is
it that you can remember the month and cannot re-
member the day of the month? A. Why should I re-
member it?

Q. Will you please tell us? It wasn’t the 19th?
A. No, 1 said June, 1916.

O. Have you talked this over, what you were going
to say on the stand, with anybody? A. No, sir.

Q. You mean to say you are going on the stand
without talking it over with anybody? A. No, sir.

Q. Did you talk it over with Mr. D’Annunzio?
A. No, sir.

Q. How old were you in 1916? A. I don’t remem-
ber.

Q. You know how old you are now? A. Sure.

Q. How old were you then? A. I am 14 now, and
in 1916 I was 11 years old.

Q. How was it you weren’t in school that day?
A. Because my father talked of paying this visit
and we went over there.

Q. Had you been in school that morning? A. No.

Q. Did your father tell you that he was going over
there to talk it over? A. No, sir.

Q. And then you went over to visit Mrs. D’An-
nunzio? A. Yes, because my uncle was going over.

Q. What did your uncle say to you when he took
you over? A. Nothing.

Q. Did he ask you to go with him? A. No, he
asked my father and my father asked me.

Q. And then you all *went over to your aunt’s

house? A. Yes.

10

20

30

40



20

4P

72
Ennio Celli— Direct.

Ennio Celli,; sworn on behalf of the petitioner,

testified as follows:
Direct-examination by Judge Carey:

O. Where do you live? A. 97 Woodbine Street.
Brooklyn.

Q. How long have you lived in Brooklyn? A.
Since I came out of the army— since the last of
March.

Q. Where did you live before you went in the
army? A. Just when I came in I was in Brooklyn
seven months, and then I moved to Schenectady, Nevv
York.

Q. How old are you? A. 21.

Q. You have lived in this country how many years?
A. Eight, and one year in France.

You were in the American army? At Yes.
And served in France? A. Yes.
And you came back March 4, 1919? A. Yes.

And you were wounded in the army? A, Yes,

oL

sir.

®@. Do you know D’Annunzio, the defendant? A.
Yes, I know him.

Q. How long have you known him? A. For seven
months I used to board with my uncle in Brooklyn,
and I went to Schenectady the last part of April,
1912..

By the Court:

Q. Who is your uncle? A. Frank D’Annunzio.
Q. He is your uncle? A. Yes.

Q. You are a cousin of the petitioner? A. Yes.
Direc t-examination resumed:

Q. Now, did you have any talk with him at anv
time? A. Well, during the old days he used to come
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over to New York and often in the old days; and in
1916 he came over on the Heights here. I know he
was sick; he wrote me about it, and I took more in-
terest to come over and see him on that account.

Q. That was after he was sick? A. Yes, but I
found him up.

Q. He wasn’t in bed when you came? A. No, he
was out of bed when I came in.

. Was he in his home? A. Yes, he was getting
better; he was out of bed, and he told me he wanted
to ask me to see his baby, and so we went over, and I
saw the baby. It was standing there talking to Mrs.
D’Annunzio and I remarked that George wanted to
have her come and live with him and have a house for
themselves and be nice, and she flatly refused it. She

said she had told him her answer long ago.
By the Court:

Q. When was that? A. In 1916, sir.

Q. After he recovered— after your cousin had got
well? A. Yes.

Q. Are you telling what was said in her house?
A. Yes, in her house.

Q. And who was present? A. Myself and Mr.
D’Annunzio and her.

Q. Now, very good; go right on. A. She flatly
refused, telling him he got his answer long ago; that
she was contented to remain where she was, and so
on. I noticed that George— D’Annunzio— felt pretty
bad when we went out. That’s all.

Q. He felt pretty bad? A. Yes.

Cross-examination by Mr. Salley:

Q. Don’t you know you never saw this lady at all
and what you are saying now is untrue? A. I swore
to tell the truth.

10
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Q. In which house, in his father’s house? A. No,
sir; in her house.

Q. Now, you were a boarder in D’Annunzio’s fath-
er’s house? A. Yes.

Q. D’Annunzio’s father is your uncle? A. Yes,
and George is my first cousin.

Q. Where are you living now? A. 97 Woodbine
Street, Brooklyn.

Q. How is it you are over here this morning? Did
D’Annunzio ask you to come over? A. No, I know
the lawyer.

Q. Who asked you to come over here this morning ?
A. Why, I knew there was a case.

@. How did you know there was a case? A. The

lawyer told me.
Re-dire ¢t examination by Judge Carey:

Q. Mr. Botti sent for you, didn’t he? A. Yes.
Q. You know"-Mr. Botti, the lawyer? A. Yes, sir.

Frank D’Annunzio, sworn on behalf of the peti-

tioner, testified as follows:
Direct-examination by Judge Carey:

Q. You are the father of the petitioner? A. Yes,
sir.

Q. He is your son? A. Yes, sir; my son.

Q. How old are you? A. 65 years old.

Q. When did you come to this country? A. 22 or
23 years ago.

Q. And when you came to this country where did
you live, in Brooklyn? A. Brooklyn, yes.

Q. Where do you live now? A. 71 Concord
Street. ? A -
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Q. Jersey City? A. Yes, sir; Jersey City.

Q. How long have you lived in Jersey City? A.
Oh, I don’t know; three years, or something like
that.

Q. You dont know the exact month when you
came here, do you? A. No.

Q. Now, when you came to Jersey City, did your
son come to live with you? A. Yes, my son come
with me.

Q. Do you remember when your (son got mar-
ried? A. Yes.

Q. Whom did he marry? A. (The witness does
not answer.)

Q. You know his wife, don’t you? A. Yes.

#Q Do you remember when they got married? A.
Sure, the 26th of December, 1914.

Q. Did they ever live together? A. Oh, yes, sure.

Q. Do you understand me? A. Yes, I understand.

Q. Where did your son live after he got married?

A. Two or three years.

M:r. Salley: I will consent that Mr. Botti

interpret it.

Q. Where did your son live after he got married?
A. 71 Lynch Street, in my house.

Q. Where did his wife live after they got married?
A. Opposite, in her house.

Q. Did shelive at any time in your house? A. No,
no, no; she came to eat only the first of the year.

Q. Did your son make any effort to fufnish an
apartment in your house for her? A. My son got
some furniture.

Q. Do you remember when your son was sick?

A. Yes.

O. Did you see your daughter-in-law in your house
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Mrs. Bridget D’Annunzio— Direct.

during that time when your son was sick? A. Yes,
10. minutes.

Q. Only once? A. Yes, once.

No cross-examination.

Judge Carey: Petitioner rests.

The Defense.

Mrs. Bridget D’Annunzio, sworn in her own be-

half, testified as follows:
Direc t-examination by Mr. Salley :

Q. Mrs. D’Annunzio, you married Mr. D’Annunzio
in Jersey City on December 26, 1914, did you? A.
Y%s.

Q. Now, after you got married where did you go
to live? A. To my aunt’s house.

Q. Where was that? A. 102 Hayward Street.

Q. Brooklyn? A. Yes.

Q. Where did your husband go to live? A. He
went home to his house.

Q. Now, after you got married did you have any
conversation with him about his providing a home for
you? A. Yes.

Q. What did you say to him? A. Well, I wanted
to make a home for myself and he would only go in
his father’s home. I wanted a home for myself and
he wouldn’t do it; he said the home in his father’s
home was the same in Italy.

Q. What did you say to that? A. I said no, I
couldn’t live in his father’s home, but I was willing
to go any place else.

@. Who lived at his father’s home ? A. His mother

and a single sister, and himself.
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Q. Any boarders there? A. Well, one time they
had a boarder there.

Q. This nephew that was on the stand, was he a
boarder there? A. Yes.

@y What sort of a house was it? A. It was a
private house.

Q. How many rooms, do you know? A. Well,
there were two bedrooms or three— yes, three bed- 20
rooms, I think, and a parlor, and dining room, and
kitchen, and a bathroom.

Q. Now, during the month of April, 1915, did he
make any arrangements with your aunt, Mrs. O’Sulli-
van, to rent a part of her house? A. On the top floor
was idle and he said he would like to have the rooms,
and he told my aunt he would get things straightened
out about the first of September and to keep the rooms
for us, and that is all we heard. 30

Q. Did he ever provide a home for you there? A.
No, sir.

Q. In 1915, in the month of June, did you see him
there at your aunt’s house? A. Yes,

Q. Did you have any conversation with him about
going to a lawyer? A. Yes, he wanted me to go to a
lawyer and sign a paper; and I wanted to know what
the paper was, and he said, “Oh, never mind” ; and I
says, “Tell me, and I will see my lawyer and will ask
him about it, and if it is all right I will do it,” and he 4°
says, “No. I can’t,” and I finally got it out of him and
it was to assign the property over to him in my jaunt’s
house; and I told him no, I wouldn’t do that.

Q. Was that before this baby was born? It was
born in January, 1916, wasn’t it? A. Yes.

Q. And you were at that time living at 102 Hayward
Street with your aunt? A. Yes.

O. And about two months before the baby was born

New Jersey State Library
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Mrs. Bridget D’Annunzio— Direct.

did Mr. D’Annunzio come to your house, 102 Hayward
Street, Brooklyn? A. Yes.

Q. And did he have any words with you or any dis-
pute with you then? A. Yes, he did.

Q. What did he say? A. He wanted me to go to
live with his parents again, and I told him no I
wouldn’t go there to live, and he up with his fist and
struck me in the eye.

Q. Which eye? A. Left eye.

Q. And at that time you were pregnant with a
baby? A. Yes; right in front of the table.

Q. Did he borrow any money from you at that time ?
A. Well, I gave him $10 at one time.

Q. Was that when you were pregnant with the
baby? A. Yes.

Q. Did he ever give this money back to you? A.
No, he never gave the money back to me.

Q. Now from the time that you were married in
December, 1914, until the time the baby was born, how
much money did he give you for your support and the
support of the child? A. $10.

Q. Is that the $10 he borrowed from you again
A. Yes, sir.

Q. Now, after the baby was born and you left the
hospital where did you go, back to your aunt’s house?
A. Back to my aunt’s house.

Q. Did your husband call to see you there at that
time? A. No. He took me home with the baby
that night and he put the baby on the bed and he went
away that night.

Q. He left you that time, and then what happened ?
A. Then I didn’t see him again until Friday night.

Q. Have any words with him then, or any dispute?
A. He came over, and he sat down for a little while,

and he said he had been treated like a dog here, and
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got up and put on his coat. It was a very cold night,
and I went to get the baby where she was lying down,
to nurse her, and I had to go through the dining room
where it was very cold to the kitchen stove and I had
to take the baby on one arm and the rocking chair in
the other, and he never helped me, and while I was
nursing the baby he said, “I am going away and I am
not coming back.” I says, “George, the baby is 12 days
old” and I says, “I am going to have the child baptized,”
and he says, “I dare you” and he hit me right in the
eye.

Q, Did you have the baby in your arms? A. I was
nursing the baby, and then he grabbed me by the
throat.

Q. And then after that when did he come back
again? A. Well, he didn’t come back for about—I
think it was Washington’s Birthday.

Q, Did you have any conversation with him then?
A. Yes.

Q. What did he say to you and what did you say
to him? A. Hie wanted to see the baby, and I let him
see the baby, and he talked and said he was going to
provide for the baby.

Q. What did you say? A. I said, “All I want is a
home for myself and the baby,” but I didn’t want any
help. I didn’t think I could get along with Italian
people.

Q. That night when he called there did you have any
argument or dispute with him? A. Yes, he got vio-
lent.

Q. Did he hit you that night? A. He struck me,
yes.

Q. Where? A. Right in the face.

Q. Now, when was the next time you saw him? A.
Well, I think in March I saw him, of that year.
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Q. What happened then? A. Well, he came in and
wanted to see the baby, and I let him see the baby, and
he started to abuse me and call me names, and he said
he was going to take the baby away from me; that he
had the same right to the baby that I had, and I told
him no, and he struck me and threw me back into the
rocking chair and twisted my wrist, and my aunt was
present. I was very weak. It was only about a couple
of months after my baby was born and I was very
weak, and the doctor said I ought to be in bed.

Q. At any time that he called on you did he tear
off your wedding ring? A. The day when he did that
my aunt was present.

Q. What happened? A. He twisted my wrist like
this (illustrating). My aunt took the baby, because
she thought he was going to kill us all, and she took
the baby and he threw me down and tore the wedding
ring off my finger.

Q. What did he do with it? A. He went to the
kitchen stove he said he would burn it up, and he
took the kd off the stove. I couldn’t swear that I saw
him throw it in. My aunt saw him do it.

Q. Have yap got the wedding ring now? A. No;
before he sued me for this divorce he sent me a wed-
ding ring by mail, but it was not my wedding ring.

Q. The wedding ring that you had originally you
haven’'t got yet? A. No, not my wedding ring.

Q. By tne Court.) How can you tell the dif-
ference? A. Well, it was a larger ring. It didn’t
look like my own.

Q. Did it fit you? A. No, it didn’t fit me verv
well.

Q. Have you it in your possession now? A. I have
got 1t home.
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Direct-examination resumed :

Q. At the time Mr. D’Annunzio was sick did you
go around to see him there at his father’s house? A.
Yes, sir.

0. Did you have conversation with him then about
his providing a home for you? A. Yes;ihe said—you
mean in his father’s home ?

Q. Yes. A. No, he was taken sick and I went
around to see him, but I was hardly able to take care
of anybody and I had to run away around and I was
afraid of his sister. A few days before that his sister
ran after me and spit on me in the street, and I was
afraid to go around there.

Q. (By the Courct.) What sister was this? a.
His sister. She took care of him when he was sick.

Direct-examination resumed:

Q. Did she say anything about providing a home
for you? A. She didn’t say anything about his pro-
viding a home for me, no. He provided no home only
with his parents. That was the only home.

Q. When did you see him again? Did you see him
in June, 1916, at the Bridge Plaza? A. He came over
one day with his brother-in-law—

Q. Which brother-in-law is that? A. He is sitting
down there, Mr. Musso.

O. What happened then? A. He said he was going
to move to Jersey and he said, “You know where I am”
and that’s all. He says, “When are you going to
come?” and I says, “Whenever you have a home for
me I will come.”

Q. Would you have been willing to come to Jersey
if he had a home for you apart from his father? A.
Yes.
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Q. When was the next time he saw you? A. He
came one day with—1I don’t know his last name; they
call him Tony.

Q. That man Mr. Zeho? A. Yes.

Q. What happened then? A. He said he was going
to move to Jersey and said, “I want you to come.” 1
said, “Where is the home?” He says, “I got it.” 1
says, “You get the home and take me to see it and I
will come, because I want a home to myself.”

Q. Were you perfectly willing to go if you could
have a home of your own? A. Yes, I was perfectly
willing to go under those circumstances,

Q. When was the next time you saw him? A.
Well, my people and everybody was at me for the sake
of the child to go to live with him, and one day I called
him up at his place of business.

Q@ Where is that, in Brooklyn? A. Yes. I asked
ithim where was the home, and he says, “We are not
going to take that.” I says, “When you come to the
house I will talk with you.” He wouldn’t come to the
house, and I said, “Meet me at the bridge,” and he
did. I says, “Where is the home,” and he says, “I
have got no home for you only with my parents; if
you don’t like that you know what you can do. Any-
way, I pass for a single man in New Jersey, I go out
with Mr. McLoughlan and his wife’s sister, and if you
were out of the way things would be very good.”

Q. Did he see you in August, 1916? A. Yes; ht.
telephone me and wanted to see the baby, and he took
me down to Brighton Beach.

Q. What happened then? A. Well, he brought me
back home.

Q. When he took you to Brighton Beach did he
strike you or make any threats against you? A. No,
that was in the afternoon.
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Q. Well, did you ever meet him at Bedford Avenue
and Division Avenue, Brooklyn, at the fountain? A.
Yes.

Q. When was that? A. The Thanksgiving before
he moved to New Jersey, in 1916.

Q. Did he make any threats against you? A. He
said I was to meet a horrible death; he wasn’t going to
do it himself, but he would get some person to do
it. I said, “If you do away with me you will be done
away with,” and he said, “One consolation you won’t
have the child.”

Q. Did anything happen then? A. He brought me
back and in the vestibule he spit on me.

Q, Do you remember in March, 1918, Mr. Musso,
Mr. D’Annunzio’s brother-in-law, coming to see you?
A. Yes.

Q. Who came with Mr. Musso? A. Mr. and Mrs.
Musso, his sister and brother-in-law.

Q. What did they say to you when they came? A.
They said that he was drafted in the draft, and it was
up to me to get him out of it, and if I went house-
keeping that he would get out of the draft, and so on
tnat account I didn’t say anything to him.

Q. Did they have any papers there for you to sign?
A. No, but they didn’t like it.

Q. Was he there again in April, 1916, and did this
little boy come with the father then? A. Yes, the
brother-in-law came again.

Q, In March, 1918, did Mr. and Mrs. Musso want
you to sign a paper about your husband supporting
you? A. When Mr. and Mrs. Musso didn’t say any-
thing about that.

Q. What did they say? ,,A. He said he was in the
draft and it was up to me to keep him out of it.

Q. And if you went to housekeeping it would keep

2Q
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him out of it? A. Yes; and I would go to housekeep-
ing if I was sure of having a home.

Q. But if he had provided a home at that time
separate and apart from his father’s house, would you
go? A. No;Iam afraid of him, for he had threatened
my life.

Q. Had you consulted a lawyer before this time, in
March, 1918? A. One of the times I asked him for
support for the baby; I had a couple of hundred dol-
lars in the bank myself, and I was getting $10 a month
from my aunt, and I asked him for a little support for
the baby only, and he said he would go to July 1st.

Q. Had you consulted counsel before that? A.
Then I consulted my lawyer and I had him arrested,
and he was brought to the Court of Domestic Relations
in Brooklyn and ordered to pay $4 a week for the
ba\lf)g.
Q. At the time he was arrested was he working in
Jersey City or Brooklyn? A. In Brooklyn.

Q. From the time of your marriage up to the time
that he started to pay you $4 a week under an order
of the Domestic Relations Court in Brooklyn, which
was in 1917, how much money did he give you? A.
Well, he didn’t give me any money, only the $10 I
mentioned and the $4 he was ordered to pay.

Q. I mean, before he was ordered to pay the $4 a
week did he pay you anything? A. Only the $10.

Q. That was the $10 that he gave you back? A.

Yes, he borrowed it.

C*OSS-EXAIMINATION BY JUDGE CAREY:

0. When did you first meet your husband? A. Oh,
quite a while—some years ago.
Q. You were living with your aunt at that time ?

A. Yes.
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Q. Mrs. O’Sullivan? A. Yes.

Q. And you met him at his father’s; is that right?
A. Well, when I first knew them they lived down in
the same building.

Q. You are about 10 years older than he, aren’t
you? A. No.

Q. How much older? A. He says he is 30; I will be
35 in February.

Q. Now, when you first met him he was 16 years
old, wasn’t he? A. Oh, when I first met him? * No.
My aunt knows how old he was. WFen he came to
live at our house he was about 19, I think.

Ql When did you begin to have very friendly
relations with him? A. Well, I went with him for
about five or six years— five years.

®@. You say you were seven months in trouble be-
fore you married him and that your family didn’t
know anything about it? A. Yes.

Q. Before you married him? A. Oh, no.

Q. He was the one that begged you to marry him,
wasn’t he? A. No.

Q. Did you beg him to marry you? A. I thought
it was best, under the circumstances.

Q. And you came over to Jersev to get married?
A. Yes.

Q. Why? A. Why he thought we might as well
come over to Jersey to be married.

Q. You didn’t want to get married in the parish?
A. I didn’t care where as long as I got married.

Q. You didn’t want anybody to know about the
trouble? A. I didn’t think of that.

Q. And then you got married and you went back to
New York to live? A. Yes.

Q..Did you intend to live together? A. Yes.

®. Did you want to live together? A. Yes.

io
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@. Did you love him at that time? A. I certainly
did. '

Q. And then the baby was born two months after-
wards? A. Yes, sir.

Q,. Didn’t you, while at his house, on New Year’s
Day, right after the wedding, tell them all that you
were going to live with him at this house right after
the baby was born, but that you wanted to stay with
your aunt until the baby was born? A. I never said
any such thing. 1 refused to live with his parents
in that house at any time.

Q. Did he suggest at that time that you live with
his parents? A. No, but he was all the time promising
me he would make a home for me.

Q. Did he promise that before the first baby was
born? A. Yes.

Q. And then the baby was born and the baby died ?
A. Yes.

Q. And then he went away to Monticello with you,
didn’t he? A. Yes.

Q. And you spent two weeks there together? A.
Yes.

Q. It was the result of what happened in those two*
weeks that the second baby was born, wasn’t it? A.
Yes.

Q. Between the time the first and second baby was
bom did you look around anywheres to find a place
in which to live? A. No.

Q. Why not? A. Between the time the first was
born and the second one?

O. Yes. A. Did we look around?

Q. Yes. A. No; he said he was going to take
rooms.

Q. Did you ask him to look around? A. I always

asked him to make a home for me and the baby, and
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he objected and said he would make a home with his
parents.

Q. All right; before the second baby was born did
you go around to find a place? A. No.

Q. Did he pick out furniture for that? A. Yes, for
my aunt’s house. My aunt is there and she will tell
you about it.

@. Didn’t you go and buy furniture and wasn’t
it to be put on the top floor in the house where his
father was? A. No. It was ordered at Blooming-
dale’s, to be delivered at 102 Hayward Street.

Q. Was it delivered? A. N o; he changed his mind.
He wouldn’t sign a paper for it, and he wanted me to
sign a paper and I wouldn’t.

Q. What was it he wanted you to sign? A. When
my aunt dies I get the house she lives in. That is
another paper and it has nothing to do with the furni-
ture. He refused then to make a home for me any
place except with his father’s family.

Qt. This property was left to you? A. No, left to
my aunt.

Q. But you were to get it after your aunt died ? A.
Yes.

Q. Your aunt had a lot of money left to her, didn’t
she? A. Very little.

Q. Several thousand dollars? A. Oh, no.

O. And you were to get that if you stayed and lived
with her? A. Oh no, no, no, no.

Q. Did your aunt have any income besides that prop-
erty? A. That I don’t know.

@. You lived with her right along, didn’t you? A.
Yes, I did housework for her.

Q. You got $10 or $12 or $15 a month? A. No,
$10 a month.

@. And you liked your aunt»/didn’t you? A. Well,

she is very good to me.
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@. And she and the rest of your family were very
much opposed to your marrying Italians? A. They
didn’t care whom I married; they don’t interfere with
me at all.

Q, Didn’t you tell D’Annunzio that your family
were very much disgusted because you had married a
wop? A. I never said that.

Q. You called him a wop? A. I never mentioned
the word; never.

Q. Didn’t you tell him that your family objected if
you married anybody but the Irish? A. No, we are
all married to different nationalities than our own.

Q. The only one that married an Italian was you?
A. Yes.

Q. Your aunt didn’t get along very well with Italian
families? A. She gets along with everybody.

Q- You didn’t get along very well with his family,
which is an Italian family? A. I got along all right
with them.

Q, Then why didn’t you want a floor in their house ?
A. There was no floor to be had in their house.

Q. I thought you said there was a floor? A. In
Lynch Street? No, it was a private house.

®. It was a private house with three floors? A.
Oh, no.

Q. How many floors? A. Three bedrooms up-
stairs, or two bedrooms upstairs and a parlor down-
stairs off, and a kitchen.

Q. Three story house? A. Private house.

Q. Three story house, wasn’t it? A. No, two story
and basement.

O. Now then, after your baby was born you went
on living with your aunt, didn’t you? A. Yes.

Q. You remember shortly after your baby was born
your husband being taken sick— you remember that?

A. Yes.
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Q. He was very sick? A. Yes, he was pretty sick.

Q. You never went near him except once? A. I
wasn’t even able to take care of my baby.

Q. You were right next door, weren’t you? A. I
had a sore finger and I couldn’t take care of my baby
with it— had a runaround and I couldn’t take care of
anybody.

Q. You had a felon or runaround on your finger;
did you have a doctor for it? A. The doctor was in
that day before, and he said I ought to be in bed.

Q. But you weren’t in bed? A. No, because I had
to take care of my baby.

Q. Then you did take- care of the baby? A. Yes.

Q. And this sore finger made you so sick that you
couldn’t go in and see your husband? A. I went to
see him once.

O. Why did you go only once? A. I will tell you
why; I was afraid of his sister. She ran at me a
couple of days before that and spit on me, and I
watched my chance to go out when she did go out.

O. Did the sister work? A. Yes.

Q. She worked every day? A. No, she stayed home
in the morning and went away in the afternoon.

@. She was away in the afternoon, then, so that
you had no fear of going there then? A. I wasn’t to
go out.

Q. I know, but you went out every day, didn’t you ?
A. Oh, no.

Q. Didn’t you go out every day? A. Oh, no.

Q. Was your finger so sore you couldn’t go out?
A. You must know that I had to take care of an infant
baby about six weeks old.

Q. Didn’t you got out whenever you wanted to?
A. I wasn’t outside of the door only the once I was

over there.
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Q. If you weren’t outside of the door how did his
sister spit on you? A. That was before that.

Q. That was sometime before the baby was born?
A. No, afterwards.

Q. When was the baby born? A. In January.

Q. When was he taken sick? A. In March.

Q. So between January and March she spit at you
in the street? A. Yes, the first day I took the baby
out. I took the baby as far as the corner—

Q. I don’t care anything about that; I just want
to get the date she spit at you. A. The early part of
March.

Q. Then you didn’t see him until when? When did
you see him after that? A. After he was taken
sick?

Q. Yes. A. He came in one morning.

Q. Who did? A. He came over to my house.

Q. That was after he got well? A. Yes.

Q. The day before he was taken sick he was in your
house, wasn’t he? A. I can’t remember.

Q. Didn’t he say he wasn’t at work and didn’t he tell
you he had a fever and he was sick, and didn’t his
married sister come into your house and tell you that
she had to leave her five children to take care of him?
A. No, she never came into my home to tell me that;
never.

Q. Did you hear her testify this morning? A.
I did; I did.

Q. You know which married sister I mean? A.
She came in when he was up and around one day.

Q. What did she say to you? A. All right; he was
up and around. Yes, she came in and said he was
up and around.

Q. What else did she say to you? A. She said

nothing else to me.
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Q. What did she come in for? A. I don’t know.
She came in, I suppose, to see the baby.

Q. Now, when she came in what did she say to
you? A. I asked how George was and she said, “All
right; he was up and arouhd” and getting along
nicely.

Q. Is that all you asked her? A. All I think of.

Q. Was that before you called? A. That was
after.

Q. You say you had been in to see him; how many
days before that had you been in to see him? A.
Just a couple of weeks.

Q. How long was he sick, all together? 1 A. I
guess he was four weeks in the house altogether.

Q. Now, you remember after he got well his com-
ing in to see you and the baby, don’t you? A. Yes.

Q. He came in and asked you if you were going
to make a home with him, didn’t he? A. No.

Q. He didn’t mention it, did he? A. No. He
mentioned a home, and I said where, and he said with
his people and nobody else. That was the custom of
the Italian people, that the wife should live with his
people, the only son, and that he wasn’t going to break
that rule.

Q. Did he tell you that after he was sick? A.
Yes.

Q. And before he was sick? A. All the time.

Q. Did he tell you that he had to move to New
Jersey, or was going to move to New dJersey? A.
He said he was going to move to Jersey.

Q. Did he ask you if you would go to New Jer-
sey? A.,-,He did.

Q. Did you say you wouldn’t do it? A. No, I
said, “George, /yhen you get a home, you show me a
home, and I will go with you; but I want that home

for myself and the baby.”
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Q, Don’t you know you wouldn’t leave your aunt
for anything? A. No; my aunt was there; she was
listening.

Q. You remember Mr. Zeho, the gentleman who
was at the wedding? A. Yes.

Q. And do you remember he was at the house? A.
Yes.

Q. And do you remember the husband saying in
his presence he wanted you to live with him and your
saying that you didn’t love him? A. No, I never
said it.

Q. Did you love your husband then? A. No.

Q. Do you love him now? A. Well, he threat-
ened my life. Yes, I love my husband.

Q. Do you love your husband now? A. Yes, I
like him.

Q. Do you love him? A. I love him, yes.

Q. What do you mean by saying before that you
didn’t love him after he threatened your life? A.
What’s that ?

Q. You said in answer to my question that you
wouldn’t have anything to do with him after he
threatened your life? A. I meant that I wouldn’t live
with him; I am afraid of him.

Q. What are you afraid of? A. He threatened my
life.

Qj. When? The year he moved to New Jersey, be-
fore Thanksgiving? A. When I met him on Bedford
Avenue, before he started he said a lady called him up
on the ’phone in the afternoon and said it was his
wife; he said, “Did you call me up?” And I said,
“No.” He said, “A lady called me up and said it was
my wife.” I said, “I didn’t call you up; you must be
dreaming.” It was about 8 o’clock in the evening.
He says, “Can I see the baby?” I says, “I can’t go

now.” He said, “Tomorrow night can I see her?” I
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says, “Come around,” and he did come around and
took me out.

QL And he was pleased with the baby? A. Yes.

Q. He kissed the baby, didn’t he? A. Yes.

Q. He was very fond of the baby, wasn’t he? A.
Yes.

Q. And he seemed that way every time he saw the
baby? A. Yes, but he doesn’t come to see me.

Q. Every time he saw the baby he seemed very fond
of it? A. Yes.

Q. And he told you he wanted you and the baby to
come and live with him? A. No.

Q. Now, you remember the uncle coming to see

you?
The Court: One moment.
By the Court :

Q. Was this occasion when he threatened you the
time when you had the interview at the telephone?
A. Yes.

Q. What did he say? A. He said, “Well, I did
everything to disgrace you; I have told everybody
about you now.” He said, “One of those nice days you
will meet a horrible death. I won’t do it, but I can

get a party to do it for me.”
Cross-examination resumed :

Q. You opened up the conversation of “doing every-
thing to disgrace me”? A. No, I didn’t. 1 always
respected my husband and will live with him any place
he will give me a home.

Q. What were you going to do with your aunt? A.
She had her own people to take care of her.

Q. And you have lived with your aunt how manv

vears? A. Since mv uncle died, nine vears.
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Q. Didn’t you tell him that you wouldn’t leave your
aunt for anybody? A. No, my aunt wouldn’t stand in

my way.
By the Court :

Q. Are your parents living? A. No, your Honor.

y. Have you brothers and sisters? A. No; all mar-

ried.

Cross-examination resumed :

Q. None of them living in New Jersey? A. No.

@. Where are they living? A. In Brooklyn.

Q. Didn’t your husband write you a letter on the
26th day of November, 1916, asking you to make up
with him and establish a home with him? A. I don’t
remember anything about a home.

Q. Didn’t you write him this letter (showing wit-
ness PI)? A. Yes, I wrote that letter.

Q. Now, you say in that letter, “ *“four letter received
this afternoon. Well, about Tuesday evening you can
see her.” That was the baby, wasn’t it? A. Yes.

Q. Was that the time you had the baby at the foun-
tain? A. Tuesday, did I say?

Q. Yes, Tuesday evening, and he saw the baby? A.
Yes, he could see the baby at the fountain.

Q. “Well, about Tuesday evening you could see
her,” you say? A. Yes.

Q. Do you remember that Tuesday evening taking
the baby to him to see? A. Yefe.

Q. Where was that, at Bedford Avenue at the foun-
tain? A. Bedford Avenue.

Q. You added this to your letter: “You got your
answer long ago, you know what that means.” What"
did you mean by that? A. I meant that he wrote to';
me and told me that he had a home in Jersey City and

that he wanted me to come and live with him in live
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rooms and a bath or six rooms on the top floor, and
that they had the first floor let downstairs, and I
wrote and told him that I wouldn’t do it.

Q. Is that what you meant by that, ‘You got your

answer long ago; you know what that means” ?
(The witness pauses.)

The Court: What do you say to that, Madam?
The Witness: Yes, sir; that must be it. He wrote
me that he had the floor with his parents.

Q. Didn’t you mean by that that you didn’t want
to live with him and wouldn’t under any circum-
stances, and you told him so? A. No, I am willing
to live with him any place but with his parents.

Q. Didn’t you tell him that you had the baby and
that is all you wanted? A. Well, I was very happy
with my baby.

Q. And you didn’t want to try to be happy with
him? A. Oh, yes, if he had a home; if he had a
home.

Q. He didn’t support you, did he? A. He wanted
me with his parents.

Q. He didn’t support you? A. He gave me no sup-
port.

y. You didn’t want any, did you? A. Oh, yes,
I did.

Q. Didn’t you tell him that you were independent
and din’t need any support? A. Oh, no, where would
I get the money ?

Q. Well, you can tell us better than I can tell you.
You never wrote him and asked him to give you
money, did you? A. I wrote you; have you got those
letters?

. 0. asked you if you ever wrote him asking him

to give you money ? A, I did.
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Q. When? A. I asked him. I didn’t write him, no ;
1 never wrote him.

Q. Why didn’t you? A. Because I didn’t.

Q. Why didn’t you write him? A. Why didn’t I
write him ?

Q. Yes? A. I don’t know why I didn’t. I called
him up one day. My people were always saying, “You
have a right, for the sake of the baby, to go and live
Witn your husband, “and so I called him up one day
and told him that I wanted to see him after he moved
to Jersey, and he told me he couldn’t come but he
would meet me at the Plaza in the Eastern District.
I met him, and I says, “George, where is the home?”
He says, “I got no home but with my parents; if you
don’t like that.” He says, “I have good times; I go
out with the McLoughlins and his wife’s sister and
if you were out of the way it would be all right.”

Q. That is, the fifty-five-year old lady spoken of?
A. He didn’t mean that sister-in-law. I don’t know,
I’m not saying anything about the girl; it didn’t bother
me.

QB Isn’t the only time he talked to you about the
McLoughlins was that they were a happy couple and
had a baby about as old as yours, and that you could
be made as happy? A. Never about that. He told
me about the little girl.

Q. Did he tell you that they were happy? A. I
don’t remember about that.

Q. You got the wedding ring, didn’t you? A. I
got a wedding ring, but I don’t think it is mine. It
don’t look like mine.

Q. Why do you think it isn’t yours? A. It doesn’t
fit me and it isn’t my wedding ring. My wedding
ring was much wider. He tore that wedding ring off
my finger and he went to the kitchen stove and said

he was going to burn it.
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, @ Did he burn it? A. My aunt said she saw it go-
ing in.

Q. You say you didn’t see him put it in the fire?
A. No.

Q. You made an affidavit in which you said he did
burn it, didn’t you? A. He told me he was going to
burn the ring and he went to the kitchen stove, and
so I thought he burnt it. He said he burnt it.

Q|. But you got the ring back from him? A. It is
not my ring.

Q. On the 3rd day of August, 1918? A. Yes, the
month before he served me with divorce papers.

Q. Didn’t you write him a letter, saying that you
received the ring and the check that day? A. Oh, yes,
1 wanted to let him know that I got it; that’s all.

Q. You have never told anybody until today that
that isn’t the ring? A. Oh, yes, my aunt knows
it.

@. You didn’t tell him so? A. Oh, no. I didn’t see
him to tell him.

Q. (By the Court.) Do I understand that you
wrote him a letter, acknowledging that you received

the ring? A. Yes.
Cross-examination resumed :

Q. You know the gentleman who called and served
the papers on you, don’t you? A. Yes.

Q. Do you remember when he called he talked to
you for sometime about trying to get you and your
husband together, didn’t he? A. No.

Q. What did he talk about that day? A. He saic
he wondered why we don’t have a private settlement
— why can’t we have a private settlement and not have
any law about it, and “you will both be free,” he
said.

Q. What did you say? A. I says, "No, I will take

these papers to my lawyer.”
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Q. Now, you remember when your husband was
brought to tie police court in Brooklyn? You remem-
ber that, don’t you? A. Yes.

Q. Where was he living then? A. In Jersey.City.

Q. And how long after he had left Brooklyn was
that? A. Well, that was in 1917.

0. Was it 19177 A. Yes.

Q. Did you write to him before you had him
brought to the police court? A. No, I didn’t.

Q. You knew where he was, didn’t you? A. Yes,
I knew where he was.

Q. Knew where he was all the time? A. Yes.

Q. He told you where he was going? A. Yes, he
told me.

Q. By the way, the ring that you have got has got
your initials inside of it, hasn’t it, with the words,
“with love”? A. Yes.

Q. Those were the words and initials that were in
the ring originally? A. No, there was nothing in the
ring.

Q. Wasn’t the ring taken to the jewelers at just
about the time your husband was taken sick to have
the engraving put in, and didn’t he tell you the day be-
fore he was taken sick for you to get the ring if he
was sick? A. The ring came in after the baby and
I said I wanted the baby baptized. He took the ring
that night and I don’t know where he took it to.

Q. Didn’t he tell you the night before or the day
before he was taken sick that you could get the ring
at the jeweler’s? A. I got the ring, but I can’t see
what is in it.

Q. You have had the ring an awful long while? A.
But that ring is not my ring. There, is something in
it, but I can’t see what is in it. T e 7.

Q. (By the Court.). Did he tpll yotu to.gorto the
jeweler’s and get the riitg? A. I,don’t know what he
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did with my jewelry. He took a bracelet that he gave
me— took that away with him when he was angry,
and he told me, “Your wedding ring is up in the
jeweller’s” in such a place in Broadway and to go for
it; T am putting something on it and I want you to
get it.”

®@. And you.got it? A. I got the ring.

Q. What was in it? A. I looked and I can’t make
out what is in it.

Q. Is the same thing in the ring that you have got
now? A. I don’t know; I can’t tell what is on it; I
don’t know what is in it.

Q. There is no trouble to look at it and see? A. I
told you I can’t see it. There are some initials, but I
think it is his own initials. There was a G in it: I
don’t know what else is on it.

Q. Now, when the Draft Board call came in did you
notify the Draft Board to try to get your husband in
some different classification? A. No, I had him up be-
fore the Domestic Relations Court, and I went down
to see the probation officer about it and he asked me
what class he was in and I says, “I don’t know,” and
he wrote to find out what class he belonged to and
he wrote over to you, I suppose, to find out about it.
I think the board wrote to me for information and
I went over.

Q. You went over to see the board? A. Yes.

Q. Didn’t you tell his brother-in-law afterwards that
you wanted him in so that you could get the $10,000
insurance? A. No, never.

Q. You wouldn’t say anything like that? A. No,
I never said it; never.

Q.INow, you haveAestified that he struck éyou two
or three times? A. Yes.

%" And on Onf£ occasion»lyou had the baby in your
arms? A. I was nursing the baby.
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@ He struck you with his fist in the eye and
grabbed you by the throat? A. Yes.

Q. Did he hurt you? A. I should say he did__
twelve days after my baby was born. Did he hurt
me? I should say he did.

Q. Did you have a black eye? A. I did. There was
a mark on my face, too.

Q- Was it on your face or your eye? A. He struck
me like that (witness illustrating).

Q. With his fist? A. Yes.

Q. Right on your eye? Did it hurt? A. Weil, it
hurt me, yes.

Q. He grabbed your throat? A. Yes, he did.

Q. Squeeze you hard? A. Quite hard; he gave me
a good squeeze.

Q. And he knocked you down? A. I was nursing
the baby in the rocking chair.

Q. The next time he knocked you down over the
rocking chair? A. He did.

Q. Did you get hurt that time? A. He twisted my
wrist and it was very sore.

Q. Did you go to the doctor? A. My no.

Q. Anybody see it besides your aunt? A. No.

Q. There were other people around the house? A.
No, we have nobody but the baby.

Q. Your brothers and sisters live around there? A.
Oh, no, they live far away on Kingston Avenue. They
don’t bother us. Ohe lives on Kingston Avenue, and
another one lives in South Brooklyn; and another
brother lives up the state in New York, and a brother
lives in Flatbush.

Q. It was after that that you met him and he talked
about killing you? A. Yes.

Q. You went to Brighton Beach or Rockaway after
that? A. He asked me if he could see the babv and T

let him see her.
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Q. Well, there was no reason why you should let
him see the baby, was there? A. No, there was no
reason why I shouldn’t let him see the baby. Very
often he begged to lei; him see the baby and once more
I let him do it

Q. Do you remember that he got down on his knees
and begged of Mrs. O’Sullivan to help you to live with
her? A. Oh, no, he begged to be excused for calling
her a bad name.

Q. Do you remember his getting down on his knees ?
A. T remember his getting down on his knees.

Q. What did he call her? A. He said it was her
fault, and he called her names.

Q- (By the Court.) What did he say was her
fault? A. I suppose he thought it was her fault; I
don’t know any other reason. My aunt didn’t stand
in my way; rubody stood in my wav.

William F. Troy, sworn on behalf of the defend-

ant, testified as follows :
Direct-examination by Mr. Salley :

Q. Mr. Troy, you are a member of the New York
Bar? A. Yes, sir.

Q* When were you admitted in New York? A. In
February, 1910.

Q. And you have an office in New York City? A.
Yes, sir.

Q. Where? A. 5 Beekman Street, Borough of
Manhattan, New York City. .

Q. You were attorney for Mrs. D’Annunzio? A.
Yes, sir.

Q. And were you attorney at the time she had heir
husband in the Domestic Relations Court in Brooklyn?
A. Yes, sir.
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Q). And you are familiar with the practice of that
court, are you? A. Yes, sir; I attended to this case
myself.

Q. Now, I call your attention, Mr. Troy, to this
record here, the Probation Oversight, and where it
says : “On consent of the defendant in person the de-
fendant is placed under probationary oversight un-
der Section 6&6 of the Greater New York Charter as
amended, under the supervision of the probation of-
ficer Frank L. Graves,” and ask you as a lawyer and
member of the New York Bar the legal effect of that
order.

dJudge Carey :Just a minute; I object.

Mzr. Sal1ey : I think he can testify as an ex-
pert of the New York law as to the legal ef-
fect of that order.

The Court: We don’t require an expert for
that. The document is clearly expressed : “With
his consent he is placed with the custody of the
Probation Officer.” You can’t make that any
plainer by asking an expert as to the meaning
of the language used. There is a function,
however, for an expert perhaps— I say “ex-
pert” ; the statute book would be the best evi-
dence. But we might get some help if we had
the New York law produced that is referred
to in this paper. If it were important to show
exactly what the, status of this defendant was
— to show more than appears in this perfectly
plain order, why this Section 686 of the Greater
New York Charter, as amended, might be of-
fered. That would complete the évidence as
to the exact status of the defendant under that
order.

h id's

Mr. sa11ey : All right; I won’t press that.
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Q. Mr. -Troy, under the law of the State of New
York— ‘have you examined the law of the State of
New York as to abandonment? A. Yes; sir.

Q. Haveyou examined the law of the State of New
York as to the duty of a wife to live with the husband
at the domicil of the husband’s parents?

Judge Carey : 1 object to that.

The Court : Well, I suppose this gentleman
may be deemed an expert in New -York law.
But I think the better, way would be to produce
the regularly recognized volume of public laws.

Mr. Salley: All I want to ask him now 1is
whether he has examined the law.

Q. Have you any reports here on that subject— any
leading cases? A. Yes, sir.
Q. Are these the cases?

The Court: Any objection to his produc-
ing here any volume of the New York.laws?

Judg e Carey: Not at all. .1 will agree that
they may be considered in evidence.

The Court : The Court will examine them
to determine whether they are the.genuine pub-
lications referred to in the statute.

Mr. Salleys I offer, that one especially;
that is the case I rely on.

The Court: I don’t know what the perti-
nency of this is exactly.

Mr. Salley: Well, I won’t press that; it
isn’t very important. .

Q. Did you write to Mr. D’Annunzio: in reference
to his draft classification? A. Yes.

O. When did you write him, do you know, Mr.
Troy? A. I think it was in December, 1917.,that Mrs.
D’Annunzio came to my office with some letters she
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had received from her husband and gave them to me,
and in a letter he asked her to sign some affidavit in
regard to obtaining an exemption from the Draft
Board in Jersey City, and I wrote a letter in her be-
half in reply.

Q. Is that a carbon copy (handing the witness a
paper) ? A. That is. a carbon copy.

Mr. sat1ey : I offer it in evidence. Any
objection?
Judge Carey: No.
(The same is marked Exhibit D1.)
The Court: Read it.
(Mr. Salley reads the letter as follows) :
“December 27, 1917.

Mr. George D’Annunzio,,
15 Concord St.,
Jersey City.

Dear Sir:

Your wife, Mrs. Bridget D’Annunzio, called to*
see me today in regard to the affidavit which you wish
her to sign, as stated in your letter of the 24th inst.
She has also handed me your letter of the 26th inst.

In reply I wish to say that I had a talk with Mr.
Robert V. Kinkead of Jersey City today in regard to
this matter. Mr. Kinkead informed me that he did
not advise you in the matter at all, but sent you to
the City Hall to obtain whatever information you
wanted in regard to the questionnaire. He said he had
promised, however, to help you answer the questions
if you needed such help. Mr. Kinkead was surprised
that you did not send your wife the questionnaire, so
that she could read the answers thoroughly which you
made to the questions therein, as she is compelled to
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do before she can make an affidavit swearing that your
answers to the questionnaire are true,.

Kindly send the questionnaire to me by return mail
and I will go over the matter with your wife, and if
she can truthfully swear to an affidavit stating that
your answers to the questions in the questionnaire are
true she will do so. Of course, you must understand
she cannot swear that you are supporting her, as this
1s untruthful, as you yourself well know. She can, if
she desires., swear that you are contributing $4 a week
for the support of your child under order of the
Domestic Relations Court of the Borough of Brook-
Iyn in the City of New York.

Mr. Kinkead wishes me to inform you that he will
not have anything to do with this matter if you do not
answer the questions honestly.

If you will send me the questionnaire as above stated
I will take up this matter at once for you with *your
wife.

Yours very truly,”

Mr. Salley : In this case that I referred to,
Mosher v. Mosher, 123 Appellate Division,
page 400, the wife was suing for judicial sepa-
ration, which alleges that the complainant
showed that the defendant refused to give her
money, etc. (counsel making a statement re-
garding the case).

Miss Mary Ann O’Sullivan, sworn on behalf of

the defendant, testified as follows:

Direct-examination by Mr. Salley:

Q. Miss O’Sullivan, where do you live? A. 102
Hayward Street, Brooklyn.

to
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®. You live there with your niece, Mrs. D’Annun-
zio, and the little baby? A. Yes.

@. Do you know George D’Annunzio, the defend-
ant in this proceeding? A. I do.

Q. Did you, during the year 1915, see Georfge
D’Annunzio call at your house, at. 102 Hayward Street,.
Brooklyn? A. I guess he did. He comes so many
times I don’t know how many.

Q- Did he ever call during 1915 and speak about
renting one of the floors in your house? A. Oh, yes.

Q. What happened then? A. Why, he didn’t come
and he didn’t pay the rent.

Q. (By the Court.) What was the rent? A.
20 a month.

Direct-examination resumed:

Q. Did you keep this place for him, then, after
that? A. Yes, sir.

Q. How long did you keep the place open for them?
A. T kept it open three months and at the end of
three months he said he would settle and he would
come, but he didn’t came or didn't keep his promise.

Q. During 1915 did Mr. D’Annunzio have any
meals at your house—any food? A. (The witness
pauses. |

Q. Did he come there at your house and eat? A.
1 am kind o* hard of hearing.

Q. Did Mr. D’Annunzio, during 1915, come to*
your house and have any meals there? A. Oh, yes;
so many times I couldn’t tell you.

Q. Did he pay you anything for the meals? A.
Never one cent.

Q. While your niece was living there do you hpow
whether he-gave any money for her support or for
the support of the child, from, the time of the mar-
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riage up to the time they were in court together?
A. T never seen him give her any money.

Q. Did you give her any money? A. I never seen
him give her a cent.

Q. Did you pay her anything? A. I paid her her
wages.

Q. How much? A. $10 a month. A few months
I gave her $12. Won’t you please come where I can
hear you?

Q. While your niece lived with you did you ever
see her husband strike her? A. Yes.

Q. When was that? A. Now, I couldn’t tell you;
now I can’t.

Q. How long after she was married was it that
he struck her? A. Oh, I couldn’t tell you; two or
three years—two years, anyhow.

Q. What did you see him do? A. Well, she had
the baby in her arms and he came up and he took her
by one arm and he gave her a swing into the rocking
chair, or some chair, and then he gave her a blow on
the side of her face and left his prints on her wrist
and on her face. That I can prove.

Q. Did you ever see him snatching the wedding
ring off from her hand? A. I did.

Q. When was that? A. I couldn’t tell you.

Q. What happened then? dJust tell us what you
saw. A. Well, I will tell you what I saw. He came
there and he asked her for the ring, and I saw him
carry the ring over to the fire, and he held the stove
cover in his hand, but I didn’t see the ring go into the
fire.

Qf Did Mr. D’Annunziolever come to you and get
on his knees and beg you to let his wife come to live
with him? A. No, not me.

Q. Did you see hifti on his knees there? A. Well,
a few times to myself.
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Q: What did he say to you then? A. Well, I
couldn’t tell you now. That was between ourselves.

Q. During" the time that your niece lived with you
did Mr. D’Annunzio ever come there and say to her:
“I have got a home for you; I want to provide for
you; I want to support you,” or anything like that?
A. Never; never.

Cross-examination by Judge Carey:

@. How many times did you ever see your nephew
strike your niece? A. I will answer you every word
the truth.

Q. How many times did you see your nephew
strike your niece? A. Once.

Q. Once only? A. Once only.

Q. Was that the same time he took the wedding
ring? A. No, I don't think it was. 1 can’t be posi-
tive.

Q. You can't be positive about that? A. What
I am telling you is the truth, if I was dying this
minute.

Q. But you are not dying now. A. No, I don’t
want to die now; I want to see this outr

Q. What do you mean by “wanting to see this out,’y
Miss O'Sullivan? A. I saw him open the cover of
the stove with the stove lifter and I saw him take the
ring from her, but I didn’t see him drop it in. That'

40 11s the truth.

Q. Was that the same time that he had the little
fight with her? A* Oh, I thought he was going to
kill us all.

Q. You thought he was going to kill all of you?
A. Yes, the three ©f us—his wife, and me, and the.
little baby. 4
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Q. Did he try to strike you? A. No, but he called
me worse than if he struck me.

Q. Is that the time he got down on his knees to
you? A. No. He told me he was waiting for the
policeman to come in, and I told him he would stay
there a long time; I didn’t want a policeman to come
into my house, oh, no.

Q. Do you remember the time that he got down on
his knees? A. No, he never got down on his knees to
me.

Q. Didn’t you hear what your niece said about his
getting down on his knees to apologize to you? Did
he get on his knees to you? A. He did.

Q. What did you mean a minute ago when you said
he never got on his knees to you? A. He got on his
knees to me; he got down on his knees to tell me some-
thing. I don’t know what he meant by it.

Q. Was he apologizing to you or begging you to
let your niece come back to live with him? A. No,
sir; he was apologizing.

Q. For what? A. For something he said.

Q. Did he ask you to let your niece come and live
with him? A. He did not. He didn’t say that, no,
no, no. He said I was to blame for everything.

Q. For what? A. Told me I had his wife and
every trouble he had I was to blame for it.

Q. Did he tell you what he meant by that when he
said that? A. I don’t understand you.

Q. I will withdraw the question. What troubles
with his wife was he talking to you about? A. I
don’t know what he was talking about, for I never
listened to him. I told him to go away when he and
his wife was talking. I know only what I seen him
do once.

Q. Did they have trouble every time they got to-
gether? A. From what I understand, they did.
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Q. For a long time? A. He never was kind to
her.

Q. Was she kind to him? A. She done everything
for him; that I know.

Q- Was she kind to him? A. I don’t know what
way she was to him. Sure she was kind.

Q. Do you remember when he was sick—very sick ?
A. I da

@ She didn’t go to see him, did she? A. She
went once and she was afraid of his sister. She was
afraid to go.

Q. You didn’t like him, did you? A. I liked him
very much until I seen that he wasn’t kind to his
wife.

Q. Then you didn’t like him? A. No.

Q. When did you first notice that he wasn’t kind to
her? A. Soon after they were married. 1 don’t
know, she wouldn’t go housekeeping into the house
with his father and mother and sisters.

Q. You didn’t want her to do that? A. I didn’t
say whether she was to go or not. I had no claim
ever her; I had no claim, only I thought she was a
good girl.

Q. And you wanted to keep her? A. Yes, I did.

Q. And she wanted to stay with you, didn’t she?
A. She did and, of course, she was good and kind to
me, and when I was sick she was very, very kind to
me.

Q. You and she loved each other very much? A.
I do.

Q. And she loves you? A. I guess she does.

* Q. And she didn’t want tf leave you? A. I guess
she didn’t.

Q. And she said sO* A. jYes”t

®. And-she wasn’t going to leave you and go with
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her husband? A. She would go with her husband if
he gave her a home.

Q. And she told you she was going to stick to you?
A. Yes.

M:r. Salley : That is our case.

Petitioner’s Rebuttal.

George D’Annunzio, recalled in his own behalf,

in rebuttal, testified as follows:
Direct-examination by Judge Carey:

Q. Mr. D’Annunzio, did you ever ask your wife to
sign any papers in relation to her property? A.
Nothing whatsoever.

Q. Did you ever know of any separation agree-
ment, as has been suggested? A. No, sir.

Q. Did you ever suggest any such agreement? A.
No, sir; only she did; she said, “I think we would be
better off if separated.”

Q. I mean, did you ever ask her to sign any agree-
ment? A. No, sir.

Q. She said on one occasion you grabbed her when
she had the baby nursing and struck her with your
fist in the eye and grabbed her by the throat; is that
true or not? A. No, sir; I hope it is not true.

@. She says that on another occasion you wrung
her hand so badly that it gave her considerable pain;
1s that true? A. No, sir.

Q ‘ She says that you told her after the baby was
born that she would have to come and live with you;
that that was the Italian custom, and if she didn’t
come she could do' as she pleafsed?- A. No) sir; my
folks didn’t interfere in any way whatsoever.
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Q. She says that at the time you were on your
knees to her aunt it was to apologize to the aunt tor
names you called her; is that true? A. No, sir.

Q. What did you get on your knees for? A. To
have her talk to my wife, because she would listen
to her better than she would to me.

Q. You heard what your wife said about the wprds.
or threat that you are alleged to have made at the
fountain; did you make any such threat? A. No»
sir; I never was a “gangster.”

Q. Did you ever know before that any sister of
hers had spat on her? A. Not that I know of.

Q. Did you ever hear of it before? A. I never
did.

Q. Is that sister here in court? A. Yes,, sir.

Q. Is that the only sister you have? A. Well»
I have another sister.

Cross-examination by Mr. Salley:

Q. Did you snatch the ring off her hand? A. Nov

Q. How 1is it you came to have possession of the
ring? A. I reminded her when she took that ring:
and testified in the Holy Rosary Church that she
would follow those vows to obey and love and be at
her husband’s side, and she says “I don’t either love
you or the ring,” and she took the ring off from her
finger and threw it at me, and I picked it up.

By the Court:

Q. Did you take the ring to the jewellers to be en-
graved? A. No, sir.; the ring, your Honor, was taken
to the jewelers before I took sick, and before I left
I says, “Now go for the ring to the jewelers. I had
the inmitial# put on and the words “with love” en-
graved.
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Q. When was. this? A. This was in 1916, right
after the second, child’s birth.

Q. And was. that, the same ring that was given
her at the marriage? A. The same ring.

Q. And you had this engraving done inside? A,
Yes, after the marriage—one year after.

Q. How long after your wife got it was it she
threw it at you, as you say? A. It was after I took
sick. You see, while I was sick she had gone, to the
jeweler’s after the ring, and she paid something Lke
40 cents for the job he did, and she told me of it,
and when I came back after a discussion we had I
told her, after she had refused completely, of the
words I remembered that our pastor said when he put
that ring on her finger, to love and obey, and she said,
“I don’t either love you or the ring,” and she snatched
the ring from her finger and threw it at me.

Q. Was her aunt, Miss O’Sullivan, there? A. I
was then, between the kitchen and the dining room,
and she was sitting at the window.

Q. Did you take the ring over to the fire? A. I
did not; 1 was between the kitchen and the dinihg
room.

Q. Did you put it in the fire, or pretend to put it
in the fire? A. I didn't go anywheres near the fire.

Q. You didn’t lift the Lid off ? A. I did not, no.

Cross-examination resumed :

Q. Will you then explain, Mr. D’Annunzio, why it
was you kept this ring from 1916 and you never re-
turned it until August, 1918, just on the eve of start-
ing this divorce proceeding? A. I will tell you: For
the simple reason that she had stated that she didn’t
care for her vow, and I thought I would save the
ring, and when I went over there in July or August,
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after coming back from the Elk’s convention. I bought
a few things for the baby and we went over the situ-
ation, and I said, “You still insist on your attitude
and want to live apart,” and she says, ‘-I certainly do ;
I am very happy with my baby and I will stay here,”
and I says, “I can’t wear the ring and the only thing
I can do is to return the ring to you,” and so I mailed
the ring back to her, and it is the same ring that was
placed on her finger in the Holy Rosary ‘Church.

By the Court;

Q. When was it you sent the ring back? A. After
my visit, I being there in August.

Q. In August of what year? A. 191&

Q. Was that before or after you brought the suit?
A. Before.

Q. Mr. D’Annunzio, this petition was filed on July
19, 1918; if you returned the ring in August you
certainly didn’t return it before the suit was com-
menced. A. Well, I don’t know about the suit; I re-
turned the ring at that time, I know.

Qt I noticed Mrs. D’Annunzio gave the same time,
in August. A. Oh, yes, it was about August.

Judge Carey : August 3, 1918,

Mr. Salley: After he swore to the bill of
complaint, after the suit was started.

The Court : And after the service of the
notice, I think.

Judge Carey: No, the notice was served in
October. October 10th was the date of the
visit by'the uncle when he served the notice.

@. Mr. D’Annunzio, I perhaps didn’t understand
your testimony this morning on one point. I under-»
stood you to.say you were about 16 years old when,
you first became acquainted with your wife; 16 years
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old when you first moved in your home; ds that the
same house where your wife is now staying with her
aunt? A. TheLsameihouse.

Q. The lady, then, wasn’t married? A. Sheds not
a ‘“‘Mrs.”:;;/she rhasinever been married.

Q. Well, was that the house you referred to? A.
Yes.

Q. And it was occupied by whom? A. We lived
in the middle floor.

@. Who do you mean? A. When we first moved
tljere.

Q. I want to identify the house. The house is the
same that your wife and her aunt occupy now? A.
The same thing.

@. And were you living in there? A. We mo\ ed
in in 1916, on Washington’s -birthday.

”»

Q\ And when you say “we moved in” you mean
your father and mother? A. My mother wasn’t here
in this country at that time.

Q. When did your mother return to this country ?
A. She came here in the same year, about September,
I think.

Q, Did she then join you in this"house? A. In the
same house, yes.

Q. How long did you live there in that house?
A. We lived up to five years afterwards.

Q. And which floor did you occupy? A. Bottom
floor— first floor.

Q. Who occupied the floor above? A. Miss
O’Sullivan and Mr. O’Connor.

Q. Who was Mr. O’Connor;? A. My wife’s uncle,
now dead.

Qf What relation was he to Miss O’Sullivan? A.
He! had married her sister and when she died she
kept house for him. jS

Ql And while you were living there that period of
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five years Miss, O’Sullivan and the lady who became,
your wife, her niece, lived downstairs? A. No, sir.

Q. I mean upstairs? A. My wife didn’t five there
at that time,; she. was. a regular visitor, coming and
going. She was living out on Putnam Avenue,, and
she became a permanent resident after Mr. O’Connor
died.

in March, 1904, if I’'m not mistaken.

. @ From 1904, then, and for some time, your par-
ents, and you and your sister lived upstairs, and Miss.
O’Sullivan and this, lady whom you married lived
downstairs? A. No, sir; we had moved out at that
time from this house in back on 71 Lynch Street.

Qv When did you move out of the house? A. I
believe in 1903 or 1904.

Q. But you had lived there for five years? A.
Oh, yes.

Q. Did you move out before Mr. O’Connor’s death?
A. Yes, sir; in. fact, we were so friendly that we
went to Mr. O’Connor’s funeral.

Q, Was there any trouble between your family
and Mr. O’Connor? A. Nothing whatsoever. I was
very attentive to him, and I was a sort of interpreter
when father and mother wanted to talk to them; and
whenever they had any parties I was asked upstairs

and they often came downstairs.
Case cl osed.

(Thereupon the Court heard the arguments,
and the Court suggested that it would be wel!
to have a record from Bloomingdale Brothers
as to what furniture the petitioner bought.
The case wastopened and on Saturday, Oc-
tober 25, 1919, at jersey City, at 10 o’clock
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in the forenoon, a further hearing was had,
and the following is a verbatim shorthand re-

port of the essential part of the proceedings.)

Saturday, October 25, 1919, 10 A. M.
Chancery Chambers, Jersey City.
All counsel present as before.

Mr. Salley: Your Honor told us at the 2o
last hearing that you wanted a record from
Bloomingdales’. I have been there and find
no record previous to January, 1917. You
told us to produce any correspondence we had,
or any letters, or anything of that sort, and
we have a letter to Mr. D’Annunzio, and the
letter is as follows:

The Court; Mr. George D’Annunzio?

Mr. Salley: Yes, addressed to him.

The Court: That is the petitioner?

Mr. Satley: Yes.

The Court: How do you come to have
it?

Mr. Salley: The letter was brought over
by .his sister, and the sister thought it might
have been sent by Mrs. D’Annunzio.

The Court: It is a letter to him?

Mr. Salley: Yes, not from Mrs. D’An-
nunzio but from another woman.

The Court: Is it a letter to or from the 4®
petitioner ?

Mr. Sal1ey: To the petitioner.

The Court: How did it come to be sent
to the house of the defendant?

M:r. Salley: It was sent to the house of
the petitioner and was brought by his sister

from his house over to his wife’s house and



showed to his wife, and then they afterwards
destroyed it and it was fastened together. It
is dated May 2nd, 1916, that is, two months
after the birth of this child.

The Court: Is that letter recognized and
admitted ?

Judge Carey: We have never heard of the
woman and don’t know anything about her.

The Court: How is it competent?

Mir. Salley: I don’t know that it has very
much value; if you won’t let it in, Judge, I will
withdraw the offer.

The Court: Oh, no, it cannot go in.

Mr. Salley: We also have a bill from the
doctor— Dr. Anderson— who attended Mrs.
D’Annunzio at the time of the birth of this
child. It is a bill of $50 which has never been:
paid. We think that that ought to be brought
to the attention of the Court as showing his
neglect. Judge Carey has produced bills here
showing that he paid room rent where she
was, but the bill for professional services for
bringing this little girl into the world has never
been paid.

The Court: Well, we might be trying-
questions of that kind all day, whether such
bills have been paid or not. Mr. D’Annunzio»
might say that he wasn’t liable.

Judge Carey: We can go further and show
that we paid all the sanitarium bills, and when
this bill came we went to thiis doctor and
thought it was too much. We offered him a
certain amount of money and he said no, he
wouldn’t take it.

The Court: This Wa sort of addendum to»
the testimony. ! h > >if

LMr. Salley: I »think’atithis time, your

Honor, I would like to ask perniission to
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amend the third paragraph of my cross bill,
where I allege that the petitioner was arraigned
in the Domestic Relations Court in Brooklyn,
in 1917, and was ordered to pay $4 a week
for the child, which money was paid to the
petitioner for the support of the child, I
would like to amend so as to include in the
cross bill the record itself.

Judge Carey: There is no objection.

The Court: Why do you wan!t to en-
cumlc%er thte record. You have offered the rec-
ord in evidence.

Mr. Salley: I thought, in order to keep
the record straight I would do that, inasmuch
as I am alleging in my argument that the de-
fendant in the trial in Brooklyn, by his own
admission, had deserted this woman, I should
plead it in the bill. I called your Honor’s
attention to 71 N. J. Equity, which was after-
wards affirmed by the Court of Errors and
Appeals in 12 Equity. That was a case where
a woman went to the City Court in New York
and brought her husband in there and got sep-
arate support. S'he afterwards came over to
the State of New Jersey and started a divorce
proceeding and she tried in that action to re-
cover the amount of alimony that she got in
New York and also asked for alimony over
here, and the Court said, “You cannot take
both” ; but it said, “We will give full faith
and credit to the judgment obtained in the
State of New York on the question of de-
sertion. That is one of the leading cases in
the state.

The-Court: We'are now dealing with the
necessity of your amending your answer so as
to set forth at length therrecord of the pro-
ceeding in New York. It is against the rules

of this court.
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Mr. Salley: It is a matter of:discretion,,
as I understand.

The Court: You have full benefit of that
The record is in evidence. It is undisputed and
full faith and credit is given to that record. I
will say this: Sometimes, in cases of this kind,
the decree or order is attached to the plead-
ings— the bill or answer, as the case may be—
but not the record of the proceedings.

Judge Carey: There is no judgment here
at all.

The Court: There is-no order; it is by
consent. He pleaded not guilty and then a con-
sent order was made. Does that relate to the
merits of the amendment?

Mr. Salley: No.

The Court: Then I will hear you a little
later.

Mr. Salley: Your Honor also told me to
produce the New York City Charter and I have
it here.

The Court: Any objection to that book?

Judge Carey: No, not the least.

Mr. Salley : Shall I read it?

The Court: Yes.

(Mr: Salley reads Section 685.)

The Court: Is the section that you have
read referred to in the record?

Mr. Salley: Yes, sir.

Judge Carey: No objection to that at'all.

The Court : Then state what it is.

Mr. Salley: 685 of the Greater New York
Charter, with appendices, 3d edition Ash.

The Court: This record will'be received in
evidence.

Judge Carey: Is that all, Mr. Salley?

Mr. Salley: Yes.

Judge Carey : If there- is any doubt in the
Court’s mind as to where that furniture was

shipped,, I would like to put Mr. D’Annunzio
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on the stand. There was some doubt whether
he was asked that question, and I want to ask

him that one question.

George D’Annunzio, recalled in his own be-

half, testified as follows:
Direct-examination by Judge Carey:

Q. You remember when the furniture was bought
at that store in New York? A. Yes, S,

Q. Where was that sent, or ordered sent? A. 71
Lynch Street, Brooklyn.

Q. Was it originally ordered sent to another ad-
dress? A. No, sir.

Q. Was there any change of address or anything of
that sort? A. No, sir; nothing of the sort.

Cross-examination by Mr. Salley:

Q. Don’t you know it was sent to 102 Hayward
Street? A. No, sir.

M:r. Salley: Of course, Mrs, D’Annunzio says
just the other way.

The Court : She has testified on that subject.

Mr. Salley: That 1s all.

Judge Carey: That is the case.

(After the argument Judge Carey offered in evi-
dence a letter, dated Aug. 3, 1919, from the defendant
to the petitioner, which was marked Exhibit P2.)

20
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Defendant's Exhibit, Domestic Rela-
tions Count Record.

CITY MAGISTRATES’ COURT IN THE CITY
OF NEW YORK,

Domestic Relations Court®

In the Borough of Brooklyn.

20 The People of the State of
s New York, on complaint of

Bridget D’Annunzio

YS.

Defendant.

I, Paul J. Donnerfy, Clerk of the Domestic Rela-
tions Court in the Borough of Brooklyn, City of New
York, do hereby*’ certify that I have compared the
within requisition, affidavit, warrant of arrest, order
and consent with the original requisition, affidavit,
warrant of arrest, order and consent on file in this
Court in the within entitled proceeding and that the
same is a true and correct copy of said original papers*
and the. proceeding had herein, and the whole thereof.

Dated, Borough of 3rd City of New York, January*
1919.

Paul J. Donnerly,
Clerk.

City of New York, 1
SS @

Boroughs of Brooklyn and Queens, j

To the Presiding Magistrate, Domestic ’Relations
Court: l sef
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Defendant's Exhibit, Domestic Relations Court
Records 10

Bridget (wife) Frances, 15 mos., having been
abandoned by her husband and father, George D’An-
nunzio, and left a burden upon the public in the Bor-
ough of Brooklyn, New York City, or likely to be-
come such, and he having neglected to provide for her,
or them, in accordance with his means, the under-
signed, the Commissioner of Public Charities for the
City of New York, hereby makes application to you to
issue a warrant against the said'City'of .New York,
hereby makes application to you to issue a warrant
against the said George D’Annunzio upon a complaint
being made upon oath to you, pursuant to the Statutes
in such cases made and provided.

William J. Doherty,
Second Deputy Commissioner of Public
Charities of the City of New York.
4-9-17.

CITY MAGISTRATES’ COURT OF THE CITY
OF NEW YORK,

Domestic Relations Court,

Borough of Brooklyn.

City and State of New York, I 40
County of Kings,

Bridget D’Annunzio, being duly sworn, says: I am
32 years of age, reside at 102 Hayward Street, Bor-
ough of Brooklyn, and (hi by occupation a housewife.
That George D’Annunzio is a disorderly person in

said county, in that he has actually abandoned his
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Defendant s Exhibit, Domestic Relations Court

Record,

wife, this complainant, and his child, Frances, 15
months of age, and in that he has failed to provide for
them and leaves them without adequate support and
in danger of becoming a burden on the public.

Wherefore, deponent prays that said defendant may
be apprehended and dealt with according to law.

Bridget D’Annunzio.
Sworn to before me, this

20 9 day of April, 1917.
Grant Esterbrook,
City Magistrate,
City of New York,
Now presiding in the Domestic Rela-

tions Court, Borough of Brooklyn.

CITY MAGISTRATES’ COURT OF THE CITY
OF NEW YORK,

Domestic Relations Court;

Borough of Brooklyn.

City and State of New York,
County of Kings,

40 IN THE NAME OF THE PEOPLE OF THE
STATE OF NEW YORK.

To Any Peace Officer in"the County of Kings:

Information, upon oath of Bridget D'Annunzio
having been this day laid before me, that George

D’Annunzio is a Disorderly Person, In that he has;
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Defendant’s Exhibit, Domestic Relations Court
Record.

actually abandoned his wife, Bridget and his child,
Frances, in that he has failed to provide for and
leaves them, without adequate support and in danger
of becoming a burden on the public.

You are, therefore, commanded forthwith to ar-
rest the above-named defendant and bring him be-
fore me, at the Domestic Relations Court, at No.
402 Myrtle Avenue, in said Borough. If, for any
reason, the person charged cannot be arraigned be-
fore the Magistrate presiding in said Domestic Re-
lations Court, then said arraignment may be made
before the most accessible Magistrate.

Dated at the City of New York, this 9 day of April,
1917.

O. Grant Esterbrook,
City Magistrate,
City of New York,
Now Presiding in the Domestic Relations

Court, Borough of Brooklyn.

20
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Defendant’s Exhibit, Domestic Relations Court

Recordi
(Endorsed.)

CITY MAGISTRATES’ COURT OF THE CITY
OF NEW YORK,

Domestic Relations Court,

20 Borough of Brooklyn.

Before:

City Magistrate.

The People of the State of
New York, on Complaint of

against

I have arrested the within-named defendant and
have him here in my custody as within commanded.

Dated, April 13, 1917.

Drum,

Officer.
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CITY MAGISTRATES’ COURT OF THE CITY
OF NEW YORK,

Domest ic Relations Court,

Borough of Brooklyn.

The People of the State of
New York, on Complaint of
Bridget D’Annunzio

against

George D’Annunzio,
Defendant.

On consent of the defendant in person, and through
his counsel the defendant 30
is placed under probationary oversight under Section
686 of the Greater New York Charter as amended,
under the supervision of Probation Officer Frank L.
Graves and untill further order of the.Court and:
subject to revocation as hereinafter stated not to ex-
ceed one year, conditioned to pay $4.00 weekly for
the support of his wife and minor child Frances.

Edward d. Dooley,
City Magistrate,
Second Division,
City of New York,
Now Presiding in the Domestic Re-
lations Court, Borough of Brook-

Iyn.
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Proceeding, adjourned to April 15, 1918.

The above is hereby consented to subject to re-
vocation without notice by Presiding Magistrate of
the said Domestic Relations Court at his discretion®*.

George D’Annunzio.
Dated, April 16, 1917.

Consent and Order for Probationary
Oversight.

CITY MAGISTRATES COURT OF THE CITY
OF NEW YORK,

Domestic Relations Court,
Borough of Brooklyn.

Before:
City Magistrate.

The People of the State of
New York, on Complaint of

against

Defendant.
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CITY: MAGISTRATES’ COURT OF THE CITY
OF NEW YORK,

Domestic Relations Court,

Borough of Brooklyn.

The People —~of thé State of
Ne w/Y ork

against

George D’Annunzio.

Before: Hon. O. Grant Esterbrook, Presiding Mag-
istrate.

Defendant arraigned April 13, 1917.

The defendant, immediately on being brought be-
fore the Magistrate, was informed by said Magis-
trate, as follows:

You are charged with violation of the provisions
of Chapter 466 of the Laws of 1901 and any amend-
ments thereto, as set forth by No. herein-
after set forth.

1. Actually abandon your wife and child in the
City of New York, Borough of Brooklyn, and County
of Kings, without adequate support.

2. Leave your wife and child in danger of becom-
ing a burden on the public.

3. Neglect to provide according to your means for
your wife and child.

4. Threaten to run away and leave your wife and
child a burden on the public.

40
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5. Neglect to relieve and maintain a poor relative

in the manner approved by the Commissioner of Pub-
lic Charities.

You have the right to the aid of counsel in every
stage of the proceeding, and before any further pro-
ceedings are had.

Q. Do you require counsel? If you do, you will
be allowed a reasonable time to send for him, and
the examination will be adjourned for that purpose.
You are also informed of your right to communicate
with your relatives and friends, by letter, message
or telephone.

A. So informed.

Mr. appeared as counsel for com-
plainant.

Mr. appeared as counsel for defend-
ant.

The defendant was required to plead and did plead
not guilty.

The defendant was admitted to bail in the sum of
$ pending examination.

The defendant was committed to the warden of
the City Prison, City of New York, in default of
$ pending examination.
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Consent and Order for Probationary Quversight.

10
Endors ed.
CITY MAGISTRATES COURT OF THE CITY
OF NEW YORK,
Domest ic Relations Court,
Borough of Brooklyn.
Before: Hon. O. Grant Esterbrook, Presiding
Magistrate.
The People of theState of ]
New York [
against (
George D’Annunzio. J
30

Defendant arraigned April 13, 1917.
Adj. to April 16, 1917.
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Seu Jersey Caurt af 1[Erars mb Appeals

BRIEF ON BEHALF OF PETITIONER-
RESPONDENT.

The petitioner, George D’Annunzio, and defend-
ant, Bridget D’Annunzio, were married on the
26th day of December, 1914, in Jersey City, Hud-
son County, 'State of New dJersey; at that time
they were residing in Brooklyn, New York.

They never lived together after the marriage
through the fault of the defendant. The peti-
tioner repeatedly asked her to live with him and
fitted a home for that purpose, and although she
promised to do so defendant never did, and finally
on May 6, 1916, defendant absolutely refused ever
to live with petitioner, stating she did not love



2

him any more and would never live with him,
which statement is corroborated at the trial by
the witness Anthony Zeho.

Two children were born of the marriage, one
in February, 1915, who subsequently died, and
the other in January, 1916, now living with de-
fendant.

In June, 1916, petitioner moved to Jersey City,
being advised by the Doctor to live there, and
during the period of separation, petitioner at dif-
ferent times sent various sums to defendant and
child and visited them often at which times he
would give gifts to the child, and continued to
ask defendant to go live with him, she refusing.

In April, 1917, petitioner was subpoenaed, he
Working in Brooklyn at the time, to appear in
the Magistrate’s Court in Brooklyn on a charge
of abandonment and petitioner appearing in an-
swer thereto without Trial of the merits of the
case, or hearing through counsel consented to pay
to the child $4.00 per week which he has paid
up to the filing of the petition herein.

The petitioner started this suit on the 18th day
of July, 1918, two years and about two months
after the 6th day of May, 1916, the date of the
beginning of the desertion.

The Court advised a decree granting a divorce
to petitioner on the ground of desertion.



POINT 1.

The record of the Magistrate’s Court in
Brooklyn is not res adjudicate and has no
effect in present suit.

The question of law relating to the nature and
effect of the proceedings before the Brooklyn
Magistrate may be settled by a perusal of the
sections of the charter of Greater New York as
amended.

It 1s true the charge was made under Section
685 of the Charter of Greater New York but
the complaint does not recite or refer to this
section. The next section of said Charter, how-
ever, number 686, is ignored by counsel for ap-
pellant, and the New York Law as finally amended
pertaining to this case may be found in the Laws
of New York of 1914, Chapter 463, which reads
as follows :

“Where a complaint has been made against
a husband for non-support of his wife and
children if the person charged is tried and
convicted, a judgment of conviction shall he
entered and filed in the Office of the Clerk
of the County in which such conviction is
had; that the person charged is convicted of
being a disorderly person. 'The conviction
shall specify also the nature and circum-
stances of the offense and the name of the
witnesses by whom it has been established.”

“Further, upon the consent of the defend-
ant the said Magistrate may, before* or after
said conviction as aforesaid, place the defend-
ant for a period aggregating not more than
one year, under the oversight of a probation
officer and adjourn said proceedings from
time to time upon conditions and terms by
him deemed proper and meet from the proper
support of said wife and children or either.”
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The record offered in evidence shows that this
was the order made by the magistrate, and that
1t was made with the consent of the defendant,
and the proof i1s ample that the petitioner was
neither tried nor convicted. The order of the
magistrate produced in evidence is made on a
blank entitled “Probationary Oversight,” referring
also in print to “Section 686 as amended.”

Under the case of Freund vs. Freund, 71 Eq.,
524-528, the conditions and terms in the order
being subject to modification at any time during
the year at the discretion of the court it does not
constitute a final judgment.

These proceedings in the magistrate’s court, or
rather “The Domestic Relations Court,” in the
Borough of Brooklyn, manifestly were primarily
intended to prevent an abandoned wife and child
from becoming a public charge. The law permits
the defendant who is charged with abandonment
to come into court and plead not guilty as the
petitioner did in this case, but at the same time
consent to an order requiring him to pay a speci-
fied sum for the support of his wife and children
whom he 1s charged with having abandoned. This
New York law permits the husband and father
charged with abandonment to say in court: “I
am not guilty of the charge of abandoning my
wife and child. My wife has deserted me.
This court cannot try the matrimonial litigation
that is pending or will be soon commenced to
determine the question of desertion or abandon-
ment, and I recognize that apart from any such
present or possible future litigation it is right
that I should furnish support to my wife and
child” An order providing for such support is
then made with the written consent of the hus-
band. 1



The interests of the city are thus protected

and the spouses are left to litigate or not in the

divorce court as they may think fit.

The Court will note that the judgment record
endorsed on the back of the court record in this
case, wherein the court’s determination is provided
for, is left blank; in other words, in this par-

ticular case there never was a trial or a con-

viction, and if there was no trial or conviction
there could not have been on adjudication.

The consent given in the case was not a consent

that the defendant be adjudicated guilty, but it

was a consent that he would make provision for

the support of the child.

Therefore, in any view of this particular phase
of the evidence, it cannot operate as an estoppel
to the petitioner in this cause, and cannot be con-
sidered evidential of any fact other than the fact
that it corroborates the witnesses, who testified
that certain phases of the case were ventilated in

the Police Magistrate’s 'Court.

In this connection we further draw the Court s
attention to the fact that the petitioner himself
explained this whole proceeding before the Magis-
trate. He stated that he did not know just what
had happened except that counsel for both sides

agreed that some provision should be made for

the child’s support, and four dollars a week was

agreed upon to meet this situation.

New Jersey State
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POINT II.

There is not complete identity of subject
matter in this suit and that in the Magis-
trate’s Court, and even if it were res ad-
judicata it was not pleaded by defendant.

Even could it be determined that the record
produced from the 'City Magistrate’s Court of
Brooklyn would be an adjudication of the issue,
1t could not be considered as res adjudicata in this
case.

See
11 L. R. A. (N. S.), 656; notes to the
case of Micks v. Mason, and numerous
cases there cited.

The case of Carey v. Carey, 25 Pa. Sp. Ct., 223,
there cited is right in point.

Even could the record produced on behalf of
the defendant be considered to be a judgment, it
would have to be pleaded by the defendant if it
was to be considered conclusive upon the parties
so far as their rights in this action are concerned.

Freund v. Freund, 71 N. J. Eq., 524 at
529, 530.

T have examined the case of Kile v. Kile, 52 N.
J. Eq., 710, and am satisfied that it has no bear-
ing upon this case. The New York proceedings
discussed in that case were of an entirely different
character. They were a matrimonial action un-
der the New York statute, and the record pro-
duced showed a judicial determination of such
matrimonial action.

I have also examined the case of Lake v. Lake,
80 N. J. Eq., 350, and have reached the same con-
clusion as to that case. It is not in point.

In the Lake and Kile cases the Court pointed
out that the New York proceedings involved a
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complete identity of persons and subject matter.
What was the subject matter passed upon by
the Court in the record now produced *for the
Court’s consideration?

I refer the Court to the case of Bolton v. Bol-
ton, 86 N. J. L., 69. This is not exactly in point,
but the inference to be drawn from its reasoning
1s clear that the record introduced in the case
now under discussion is not such a judgment as
can be deemed to be an adjudication of any fact
in controversy.

The case of Harding v. Harding, 198 U. S., 317
(49 L. Ed., 1906), discusses the whole subject mat-
ter. There the Court held that a decree entered
by consent has the same effect as a judgment
otherwise entered; but the Court places emphasis
upon the fact that an actual final decree was en-
tered. In the proceedings before the Police Mag-
istrate in Brooklyn, no decree of any sort was
entered, no conviction was found, and all that was
done was that the Court made an order peculiarly
provided for by the statute quoted.

A reading of the New York Charter provisions,
Sections 685, 686, clearly demonstrates further
that the Magistrate’s Court in Brooklyn was not
even constituted to settle a matrimonial contro-
versy. It practically simply creates an agency for
the State to save the public from private burdens
pending matrimonial differences which may be in
course of solution in some other tribunal.

It 1s respectfully submitted that the decree en-
tered in favor of the Petitioner be affirmed with
costs 1n this Court and in the Court below.

Respe*tfullyNeubmitted,

Solicitor and of Counsel with
Petitioner-Respondent.
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Between—

George D’Annunzio,
Petitioner-Respondent,

and

Bridget D’Annunzio,
Defendant-Appellant.

BRIEF OF DEFENDANT-APPELLANT.

The parties in this cause were married in Jer-
sey City on December 26, 1914. After the mar-
riage the husband, George D’Annunzio, went to
the home of his people in Brooklyn, New York,
and the wife, Bridget D’Annunzio, went to live
with her aunt, Miss Mary O”Sullivan, at 102 Hey-
ward jStreet, Brooklyn, N. Y. At the time of the
marriage the defendant, Bridget D’Annunzio was
pregnant and a few months after the marriage a
child was born which died at childbirth. From
the time of the marriage with the possible excep-
tion of a few weeks, the petitioner lived with his
people in Brooklyn and the defendant lived with
her aunt at 102 Heyward Street, Brooklyn, N. Y.
From the date of the marriage, December 6, 1914,
up to April, 1917, the only money that was paid
by the petitioner to the defendant for her support
was the sum of ten dollars.

On April 9th, 1917, a warrant was issued for
the defendant to appear in the Domestic Relations
Court in the Borough of Brooklyn, City of New
York and was represented by counsel and on
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April 16, 1917, the defendant was placed under
probation oversight under section 686 of the
Greater New York Charter as amended to pay
four dollars per week for the support of his wife
and his minor child, Frances D’Annunzio. The
baby Frances was the second child bom of the
marriage, being born January 7, 1916, and is still
alive. In the latter part of June, 1916, the peti-
tioner moved to Jersey City where he has since
resided with his folks. On July 19, 1918, he filed
his petition for divorce against the defendant on
the grounds of willful, continued and obstinate
desertion for a period of two years, and on 'Sep-
tember 6, 1918, the petitioner filed an amended
petition asking for a divorce on the same grounds,
which petition is almost identical with the origi-
nal petition except that it corrects typographical
errors 1n the original petition by adding the
words “ever since which time to the original peti-
tion in the second paragraph of the petition.
Both the original and amended petitions allege
desertion by the defendant on the 6th day of May,
1916, and the petitioner’s cause of action is based
on the desertion which took place on or about the
6th day of May, 1916.

On November 27, 1918, the defendant filed an
answer and cross petition in which she denies that
she deserted the petitioner on May 6, 1916, and
further alleges that the petitioner from the date
of the marriage to April 16, 1917, never provided
her with a home and was cruel to her and only
gave her ten dollars to support herself and her
baby from the date of the marriage to April, 1917,

On April 16, 1917, he was ordered to pay four
dollars a week by the Domestic Relations Court
of the Borough of Brooklyn, and she asked in her
answer and in her cross bill a divorce from the
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bed and board of the petitioner. The case was
referred to Vice-Chancellor [Stevenson and after
hearing the testimony on October 20, 1919, he
advised a decree nisi in favor of the petitioner and
dismissed the cross bill filed by the defendant and
from this decree nisi this appeal was taken.

POINT ONE.

The petitioner has not proved a case of
willful, continued and obstinate desertion.

The petitioner filed his petition for divorce on
the grounds of desertion on July 19, 1918. In
both the original and amended petition he alleges
desertion on ;May 6, 1916, for a period of two
years.

In the month of April, 1917, the defendant
made a sworn complaint of abandonment against
the petitioner in the Domestic Relations Court
under section 685 of the jCharter of Greater New
York.

(See Deft.’s Exhibit, pages 123-124.)

In the complaint she alleges that George D’An-
nunzio i1s a disorderly person in said county and
that he actually abandoned his wife and child
Frances, fifteen months of age, and that he left
them without adequate support and a burden on
the public.

The petitioner was served with process in the
action and appeared in the Domestic Relations
Court of Brooklyn on April 16, 1917, and was
represented by counsel. He did not contest the
action and a consent decree was entered by which
the petitioner was ordered to pay four dollars
per week for the support of his wife and their
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infant child, and the matter was adjourned until
April 15, 1918.

(*See Deft.’s Exhibit, pages 127428.)

The petitioner appeared, but instead of denying
the desertion and abandonment and the matters
alleged in the complaint and demanding a trial,
although represented by counsel, submitted vol-
untarily to the entry of an order whereby he was
compelled to pay to the defendant the sum of
four dollars per week for her support and for
the support of the child born of the marriage.
Prom the testimony of George D’Annunzio given
at the hearing there is nothing to show at the
time, April, 1917, when he was in the Domestic
Relations Court of Brooklyn that he made any
overtures to his wife to return, but on the con-
trary by his conduct in the Domestic Relations
Court on April, 1917, he showed that he acqui-
esced in the separation and that the same was
agreeable to him.

Page 16.

“Q. Now answer my question: Why if you
were anxious to have your wife and child
come back, did you voluntarily pay four dol-
lars per week instead of fighting this case?

A. In the first place, her lawyer was an
old neighbor of ours and he knew me well,
and I think if he was any kind of a man he
could send for me. He didn’t have to send
for me; he could have reasoned out the con-
ditions; he could hear my sister; instead of
that she had me arrested and gets me to
court and I had no way of defending myself.
It shows you that her aunt was so brutal, I
would say she could act very different.”

Inasmuch as at the time the petitioner was in
the Domestic Relations Court in April, 1917, he
made no effort to get his wife to live with him,
made no effort to have her return but let the
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consent decree foe entered against him by his
consent, and being represented foy counsel he
has placed himself in the position of acquiescing
in the separation and the same being agreeable
to him it cannot foe considered obstinate deser-
tion under our Statute.

McGean vs. McGean, 66 N. J. Eq. 285,
. and cases there cited.

While this decree might not foe regarded as a
judgment so as to foe given full faith and credit
even a consent decree is entitled to full faith
and credit under the Federal Constitution.

Harding vs. Harding, 198 U. S. 317.

This judgment in the Domestic Relations Court
in Brooklyn while it might not foe such a judg-
ment as to foe entitled to full faith and credit
under the Constitution, it was an order entered
by a court having competent jurisdiction in the
cause in a case where the defendant appeared
and the decree is conclusive evidence of the aban-
donment of the defendant by the petitioner as the
time therein fixed April, 1917, and sufficiently
proves the cause of abandonment then commenc-
ing.

Freund vs. Freund, 71 N. J. Eq. 524, aff.
72 N. J. Eq. 943.

Smith vs. Smith, 57 N. J. Eq. 222.

Lake vs. Lake, 89 Atl. Rep. 534.

The general principle recognized by the courts
1s that independent of the full faith and credit
clause in a subsequent proceeding between the
same parties as plaintiff and defendant involving
the same issues as those of a former action the
judgment in the former suit whether in Domestic
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or foreign court is an estoppel as to the issues
actually litigated and determined in the first ac-
tion.

Freund vs. Freund, 71 N. J. Eq. 524.

Cromwell vs. Sac, 94 U. S. 351, Black
Judg. 010.

Lazier vs. Wescott, 26 IN Y. 146-151.

The petitioner in this case could have prevented
this defendant from invoking the doctrine of es-
toppel against him if at the time he was in the
Domestic Relations Court in Brooklyn he had
said: “I am willing to take hack my wife and
am willing to support her and my child, or if he
made some effort to get her to return to him, hut
the testimony shows that although he was repre-
sented by counsel he did absolutely nothing hut
consent to pay four dollars per week and made
no effort to have his wife return to him.

POINT TWO.

This action is prematurely brought and
a willful, continued and obstinate deser-
tion has not been proved.

If there was desertion in this case by the de-
fendant on IMay, 1916, this desertion was inter-
rupted by her making a sworn complaint against
her husband for his desertion and the complaint
and the proceedings in the Domestic Relations
Court of Brooklyn at that time stopped any will-
ful, continued or obstinate desertion on her part,
How can it be said that the defendant deserted
her husband for two years from May 6, 1916,
when on April, 1917, she made a sworn complaint
against him which was a solemn protest of his
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desertion and he comes into court and gives no
explanation of his actions but simply consents to
pay her four dollars per week.

His testimony in the case shows that after
April, 1917, plaintiff sent some people to the
defendant for the purpose of having her return
to the petitioner, but this is denied by the defend-
ant and her witness, but in any event there could
not have been a period of two years of willful,
continued and obstinate desertion of the petitions
by the defendant from May 6, 1916. The original
petition was filed on dJuly 19, 1918, and the
amended petition September 6, 1918. If there
was a desertion in the case it must have taken
place after April, 1917, when the parties were in
the Domestic Relations Court of Brooklyn and
therefore this action is prematurely brought, could
not be properly brought before some time in April,
1919.

Whatever breaks the continuity of the desertion
extinguishes forever the antecedent period as the
cause of desertion. The continuity of desertion
in this case was broken on April 16, 1917, by the
proceedings in the Domestic Relations Court in
Brooklyn.

The marriage in this case between the petitioner
and the defendant was practically a forced mar-
riage. At the time of the marriage the defendant
was pregnant, and in two or three months after
the marriage a child was born.

From the time of the marriage, which was on
December 26, 1914, up to April 16, 1917, when
the petitioner was arraigned in the Domestic Re-
lations Court in Brooklyn, he only gave ten dol-
lars to the defendant for her and her child’s sup-
port, and he even afterwards borrowed this ten
dollars back from the defendant.
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The best evidence of the petitioner’s intentions
and feelings toward his wife and child was shown
in the proceedings in the Domestic Relations
Court in Brooklyn when a sworn complaint of
abandonment was made against him by his wife,
and a warrant was issued against him. He en-
gaged a lawyer and came into court and allowed
a consent decree to be entered against him.

How can the petitioner deny the fact that he
was the guilty and deserting party, when in
April, 1917, he practically pleaded non-vult to
the charge in the Domestic Relations 'Court in
Brooklyn.

If the defendant had deserted him in May, 1916,
why did he not on April 16, 1917, in the Do-
mestic Relations Court, make some effort or over-
ture to his wife to return to him instead of re-
maining silent.

How can it be said that the defendant wilfully,
continuedly and obstinately deserted the petition-
er for a period of two years from May 6, 1916,
to the time of the filing of the petition which was
in July, 1918, when on April, 1917, she protested
against the desertion and abandonment by the
petitioner in the most solemn protest known to
the law a sworn complaint.

The petitioner by his actions in view of the
protest by his wife of his desertion as is shown
by the proceedings in the Domestic Relations
Court i1s estopped to deny that he is the desert-
ing party and not his wife.

It 1s respectfully submitted that the petitioner
has not proved a case of willful, continued and
obstinate desertion under the Statute but on the
contrary the proofs in the case show that the pc
titioner was guilty of such desertion as is un-
questionably shown by the proceedings in the Do-
mestic Relations Court of Brooklyn in addition to
the oral testimony given at the hearing.



It 1s also jsubmitted that the petitioner has been
guilty of constructive desertion by his cruel and
abusive treatment of the defendant as testified to
by her and corroborated by her aunt, Miss Mary
O’Sullivan. Under the doctrine of Freund vs.
Freund, 71 N. J. Eq. 524, 63 A. R., page 756, the
decree of the Domestic Relations Court should be
regarded as strong corroborative evidence of the
desertion by the petitioner of the defendant.

The policy of the law i1s to favor marriage as
against divorce, and it is respectfully submitted
that the decree nisi made by the Court of Chan-
cery should be set aside and a divorce from the
bed apd board be granted to the defendant to-
gether with separate maintenance under the cross
bill and answer filed by her

Solicitor and of Counsel with
Defendant-Appellant.
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