
1335.- land 3 Salem Street, Carteret, N. J. 

Detail view in cellar, showing old toilet waste and 
vent pipe plugged--where old toilet was located being re-
moved to rear yard. 



' • I 

I I 

I I/ 
2 IQ 

I II 
7 3 

Op e n 

,< 

(~cl lar~ 

,_ 

' 

2 .', 

, b 
·, A 

-<. 2 0 ,-

C~llar 

)( 

( '.e l la r. 

l;).. 

:--, 
"Q... 

~"-i ,.._ 
,i 
6~ 
oil 

.,,-House; ,,5'e,ver vent-
used as C'cllardrain 

_NQ·L&3 8u !t_'P) ~-.;I. <' .. ,1' l1:1'<'l . \ .. J. 
l\ ~h -h. " .Pcr ·lh . \1ql 1~,\ ( · .. , ..... l 1' 

1 

' ' 

( 

N 

.., 
f 

\ I 

" A 

)( 

"" 9 , , 
N 

)( 



I.NDEX 
PAGE 

Order to Show Cause and Restraining Order 1 
Bill of Complaint . . . . . . . . . . . . . . . . . . . . . . 3 

Schedule A. . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Schedule B. . . . . . . . . . . . . . . . . . . . . . . . . . . 8 
Schedule C. . . . . . . . . . . . . . . . . . . . . . . . . . . 10 

13 
15 

Affidavit of Edward A. :Markley ..... . 
Affidavit of Howard F. :McIntyre ..... . 

Answering Affidavit of Joseph vVantach, 
~I. D ................................ . 

Ans ·wering Affidavit of 1\i[ichael Zylka ... . 
A11s-,ver .............................. : .. 
Replication ........................ . ... . 
Order ................................. . 
Final Decree .......................... . 
Conclusions of Vice-Chancellor ......... . 
Notice of Appeal ....................... . 
Petition and Grounds of Appeal ....... . 
Acknovvledgment of Service ...... _ ..... . 
Answer to Petition of Appeal ......... . 

TESTIMONY. 

For Complainant. 
George NL Amouroux, 

direct examination .......... . 
cross 

George Szul, 
" ........... 

direct examination .......... . 
cross 
re-direct 

William Grace, 

" 
" 

I I I I I• I• I .. I 

I I I I I I I I I I I 

direct exainination .......... . 
cross '' .......... . 

Benjamin A. Schwartz, 
direct examination .......... . 
cross ' ' ........... 

17 
19 
21 
26 
27 
29 
32 

' 37 
39 
42 
43 

46 
50 

58 
62 
66 

67 
75 

J8f18Y'State Ubrary 



For Defendants. 

lfichael -Zylka, 
airect exami11aiio11 ..... ... . ... . 

Francis Born, 
direct examin a ti 011 ... . ......• 

cross 
Albert Reitenmeyer, 

'' 

direct examination .... .... : .. . 
'Thomas Burke, 

direct examination .......... . 
cross 

William E. Ramsey, 
' ' 

direct examination .......... . 
cross '' .......... . 

Oral Conclusions of Vice-Chancellor ..... . 

EXHIBITS. 

PAGE 

117 
119 

120 
123 
128 

Off'd 
C. 1. Pleadings in Acfion-at-Law . . . . . . 45 
C. 2. Certificate of Death of Eva Kilek 46 
C. 3, C. 4. For Identification. Photographs 48 
C. 5, C. 6. Photographs .............. 48, 93 
C. 7. Plan of Cellar of Building . . . . . . 48 
D. 1. For Identification. Photog'r-aph. . . . "53 
D. 2. Photograph ...................... 53., JJ 9 

ORDER TO SHOW CAUSE AND 
RESTRAINING ORDER. 

Filed January 12, 1927. 

In Chancery of New Jersey 
B etween 

PERTH AMBOY GAS LIGHT 
CoMPANY, a corporation, 

Complainant, 

and 

ALEXANDER KILEK, individu-
ally and as administrator 
ad proseqnendum of the 
estate of Eva I{ilek, de-
ceased, and EDw ARD T. HAN -
SON, one of the coroners of 
Middlesex County, 

Defendants. 

On Bill, &c. 

Order to 
Show Cause 
and 
Restraining 
Order. 

This matter being opened to the Court by 
Collins & Corbin, solicitors for and of counsel 
with complainant, and the Court having read 

10 

20 

the bill of complaint in the above-entitled cause 30 
and the affidavits thereto annexed: 

It is on this 12th day of January, A. D. 1927, 
ORDERED that the defendants, Alexander Kilek, 
individually and as administrator ad prosequen-
dum of the estate of Eva Kilek, deceased, and 
Edward T. Hanson, one of the coroners of Mid-
dlesex County, show cause before the Chancellor 
at the Chancery Chambers in the City of Jersey 
City, at No. 1 Exchange Place, the 24th day of 
January, 1927, at the hour of ten o'clock in the 40 
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Ord er to Show Caitrse and R estraining Order. 

forenoon or as soon thereafter as counsel can be 
heard, why the said defendant, Alexander ICil~k, 
individually and as administrator as aforesaid, 
should not be restrained and enjoined according 
to the prayer of said bill. 

And it is FuRTHER ORDERED that the said de-
10 fendant Alexander Kilek, individually and as 

adminis'trator ad prosequendum as aforesaid, his 
attorneys, agents, servants and confederates, in 
the meantime and until the further order of this 
Court in the premises, desist and refrain from 
prosecuting or proceeding with the action at law 
begun by said defendant in the New Jersey Su-
preme Court, Middlesex County, against com-
plainant. · 

And it is FuRTHER ORDERED that a copy of the 
20 bill of complaint and affidavits and of this order 

(all of which may be certified by the solicitors 
of complainant) be served on said defendants 
within five days from the date hereof either per-
sonally or by leaving the same at their residences 
in the State of New Jersey, or in the case of 
said defendant Alexander Kilek, by serving the 
same upon Thomas Brown, his attorney in said 
action at law. 

30 

40 

Respectfully advised, 

JAMES F. FIELDER, 
V.-C. 

E. R. WALKER, 
C. 

We certify the foregoing to be a true copy of 
the original. 

COLLINS & CORBIN, 
Solicitors of Complainant. 
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BILL AND SUPPORTING AFFIDAVITS. 
Filed January 12, 1927. 

IN CHANCERY OF NEW JERSEY. 

To his Honor Edwin Robert Walker, Chancellor 10 
of the State of New Jersey: 

Perth Amboy Gas Light Company, complain-
ant, a corporation of the State of New Jersey, 
having its principal office at Perth Amboy, in the 
County of 11iddlesex and the State of New 
Jersey, respectfully shows: 

1. On August 16, 1926, Alexander Kilek, in-
dividually and as administrator ad prosequen-
dum of the estate of his wife, Eva Kilek, de-

20 ceased, began an action at law in the New Jersey 
Supreme Court against complainant to recover 
damages for the death of his said wife, alleging 
that complainant had negligently permitted and 
suffered illuminating gas to escape from its 
main in and around No. 1 Salem avenue, in the 
Borough of Carteret, County of Middlesex and 
State of New Jersey, where said Eva Kilek re -
sided at the time of her death, and that as a 
result of such negligence said decedent, Eva 

30 Kilek, was poisoned and suffocated to death on 
February 15, 1926, in the Borough of Carteret 
aforesaid. 

2. Complainant's investigation of the death 
of said Eva Kilek disclosed that there are no gas 
pipes or facilities for furnishing gas in said 
premises, #1 Salem avenue aforesaid, and an 
inspection of said premises on February 14, 1926, 
by one of complainant's workmen at 11 :00 A. l\1. 
on that day disclosed that there was no gas leak -t 0 



4 
Bill of Complaint. 

in the cellar or other part of said building. Com-
plainant's workmen also inspected the gas main 
in Salem avenue and found no evidence of any 
leak. The investigation also disclosed that the 
premises which are known as Nos. 1 and 3 Salem 
avenue contain a cellar in which was a toilet 

10 used by the occupants and that the toilet and 
plumbing in the cellar were not properly trapped 
nor was there any ventilation into the outer air. 

20 

3. Said Eva Kilek died on February 15, 1926, 
or more than twelve hours after the inspection 
of said premises by complainant's workmen. 
The certificate of death is signed by J. S. Hay, 
Coroner of Perth Amboy, N. J., and gives as the 
cause of death, '' Suffocated by illuminating gas. 
Accident.'' 

4. Complainant is informed by Dr. Otto 
Schultze, medical assistant to the District Attor-
ney of New York County, who has performed 
thousands of autopsies, that the cause of death 
may be determined by an autopsy on the body of 
said Eva Kilek. 

5. Complainant is informed by neighbors of 
said Eva I(ilek that she was suffering from 
diarrhoea or dysentery on February 14 and 15, 

30 1926, and made frequent visits to the toilet in 
the cellar on February 14th. These neighbors 
have refused to make any affidavits for complain-
ant. 

40 

6. No autopsy was performed on the body of 
said Eva I{ilek at the time of her death and 
evidence as to the cause of her death can only 
be had by an exhumation and autopsy on her 
body, and complainant cannot fairly defend said 
action at law begun against it unless discovery 

I " 

r 
f 

B ill of Complaint. 

is made of the cause of death by exhumation and 
autopsy as aforesaid. 

7. On December 31, 1926, Collins & Corbin, 
attorneys for complainant in said action at law, 
requested Thomas Brown, attorney for the plain-
tiff in said action, to permit an autopsy. On Jan- 10 
uary 3, 1927, said Thomas Brown wrote the at-
torneys for complainant that said Alexander 
Kilek saw no need for an autopsy and did not 
care to have the body of his wife disturbed. A 
true copy of said letter is annexed hereto and 
made part hereof and marked Schedule "A." 

8. On January 6, 1927, complainant made de-
mand on Edward T. Hanson, one of the present 
coroners of the County of Middlesex, for an in-
quest and post morten examination of the body 20 
of said Eva I(ilek. A true copy of said demand 
together with the refusal of said coroner to ac-
cede to the same is annexed hereto and made 
part hereof and marked Schedule '' B.'' 

Complainant is without adequate remedy 1n 
the courts of law and therefore prays: 

1. That Alexander Kilek, individually and as 
administrator ad prosequendum of the estate of 
Eva I{ilek, deceased, and Edward T. Hanson, 30 
one of the coroners of the County of Middlesex, 
,vho are the defendants to this suit, n1ay ans-wer 
this bill of complaint and each statement therein 
made. 

2. That said Alexander Kilek, individually 
and as administrator as aforesaid, may be or-
dered to permit the exhumation of the body of 
said Eva Kilek and the performance of an ;iu-
topsy thereon at the expense of the complainant; 

40 



6 
B,ill of Complaint. 

such autopsy to be performed by a physician or 
pathologist selected by complainant in the pres-
ence of any physician or pathologist selected by 
said defendant, Alexander Kilek; and that said 
defendant Edward T. Hanson, coroner as afore-
said, be ordered to permit the exhumation and 

10 autopsy on said body as afore said. 

3. That a writ of injunction or injunctive 
order may issue restraining the said defendant 
Alexander Kilek, his attorneys, agents and serv-
ants from prosecuting said action at law in the 
New Jersey Supreme Court against complainant 
until the performance of said autopsy. 

4. That a writ of subpoena may issue com-
manding said defendant to answer this bill of 

20 complaint and to abide by such decree as this 
Court may make in the premises. 

30 

40 

COLLINS & CORBIN, 
Solicitors for and of Counsel with Complainants. 

I • 

7 
Schedule A. 

SCHEDULE "A." 

THOMAS BROWN 
Attorney and Counsellor at Law. 

174 Smith St. Perth Amboy, N. J. 

Collins & Corbin, Esqs., 
1 Exchange Place, 
Jersey City, N. J. 

January 3rd, 1927. 

Re: Kilek v. P. A. Gas Light Co. 

Dear Sirs: 
Mr. Kilek sees no need for an autopsy and 

therefore does not care to have the body of his 
wife disturbed. This will answer your letter of 

10 

December 31st, 1926. • 20 
Truly yours, 

THOMAS BROWN. 
TB-FF 

30 

40 
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Schedule B. 

SCHEDULE ''B. '' 

NEW JERSEY SUPREME COURT. 

MIDDLESEX COUNTY. 

10 ALEXANDER KILEK, administra-
tor ad prosequendum of the 
estate of Eva Kilek, deceased, 
and ALEXANDER KILEK, indi-
vidually, 

Plaintiff, 

v. 
PERTH AMBOY GAS LIGHT COM-

PANY, a corporation, 
20 • Defendants. 

'11
0 Edward T. Hanson, Coroner, 

Middlesex County, N. J. 

SIR: 

Action 
at Law. 

Demand. 

WHEREAS, one Eva Kilek, did on or about Feb-
ruary 15, 1926, depart this life and was at that 
time residing at No. 1 or 3 Salem Street, Car-
teret, County of Middlesex, New Jersey, and 

30 has been since February 17, 1926, interred in 
Holy Virgin Cemetery, and _it appearing that the 
demise of said Eva Kilek is· alleged to have been 
caused by the negligence of the Perth Amboy 
Gas Light Company, in that said company did 
negligently maintain its gas service pipes in and 
about the vicinity of No. 1 or 3 Salem Street, 
Carteret, Middlesex County, New Jersey, afore-
said, and 

WHEREAS, an action at law was brought by 

40 Alexander Kilek, individually and as administra-

9 

Schedule B. 

tor ad prosequendum of the estate of Eva Kilek, 
deceased, in the New Jersey Supreme Court, 
Middlesex County, for damages for the alleged 
negligence of said Perth Amboy Gas Light Com-
pany, which said alleged negligence is supposed 
to have brought about the death of said Eva 
Kilek, and 10 

WHEREAS, said action at law is now pending 
and still undetermined, and 

WHEREAS, the said Perth Amboy Gas Light 
Company denies that said Eva Kilek died of 
illuminating gas or died through the alleged 
negligence of said Perth Amboy Gas Light Com-
pany. 

THEREFORE, Perth Amboy Gas Light Company, 
in accordance with statutes in such cases made 
and provided, and more particularly in accord- 20 
ance with Section 15, Comp. Stat. 1910, p. 1588, 
demands that you, Edward T. Hanson, Coroner 
of Middlesex County, forthwith order an inquest, 
post mortem examination of the body of said 
Eva Kilek, or an autopsy of said body, to deter-
mine the efficient cause of the demise of Eva 
Kilek, aforesaid. 

Dated January 6, 1927. 

Perth Amboy Gas Light Company, 
by its attorneys, 

COLLINS & CORBIN. 

Refuse to accede to the above demand to ex-
hume the body of said Eva Kilek for purpose of 
an inquest or an autopsy without the authority 
of a court order. 

EDW. T. HANSON, 

30 

Coroner County of Middlesex. 40 
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Schedule C. 

SCHEDULE '' C. '' 

STATE OF NEW JERSEY. 

STATE DEPARTMENT OF HEALTH 

BUREAU OF VITAL STATISTICS 

1. Place of Death-County Middlesex State 
New Jersey Registered No. 2096 Town-
ship -...... or Borough . . . . . . City Car-
teret No ....... St., ...... Ward. 

(If death occurred in a hospital or in-
stitution, give its NAME instead of street 
and number.) 

2. Full Name Eva Kilik 
3. Residence, No. 1 Salem St ..... Ward .... 

(Usual place of abode.) (If non-resi-
dent give City, town and State.) 

Length of residence in city or town where 
death occurred yrs. mos. days. How 
long in U. S. if of foreign birth yrs. 

mos. days. 

PERSON AL AND STATISTICAL p ARTICULARS 

4. Sex-Female 
5. Color or race-White 

3 0 6. Single, Married, Widowed or Divorced 
(write the word)-Married. 

7. If married, widowed or divorced Husband 
of ...... (or) wife of Ilia Kilik (give full 
maiden name) 

8. Date of Birth . . . . . . (month, day and year) 
9. Age Years About 35 Months Days if LEss 

than 1 day . . . . hrs. or . . . . min. 
10. Occupation of Deceased. (a) Trade, profes-

sion or particular kind of work. House-
40 wife. 

11 

Schedule C. 

(b) General nature of industry, business or 
establishment in which employed ( or em-
ployer .... 

( c) Name of employer .... 
11. Birthplace. ( city or town) (State or coun-

try) Poland. 
12. Name of father Hrehory Yakubowicz 
13. Birthplace of Father ( city or town) (State 

or country) Poland. 

Parents-
14. Maiden Name of Mother Irene Kilik 
13. (a) Birthplace of Mother (city or town) 

(State or country) Poland 
15. Signature of Informant Ilia Kilik (address) 

Carteret. 
16. Received Feb. 16, 1926 

E. S. WILGUS 
Local Register. 

J\!IEDICAL CERTIFICATE OF DEATH 

17. Date of Death. (Month, day and year) Feb. 
15, 1926. 

18. I Hereby Certify That I viewed deceased 

10 

20 .' 

from . . . . . . . 19 , to ...... , 19 , that I 
last saw h alive on Feb. 15, 1926 and 30 

that death occurred on date stated above, 
at .... m. 

The Cause of Death was as follows: 
Suffocated by illuminating gas. Accident. 
. . . . (Duration) . . yrs. . . mos. . . ds. 
Contributory (secondary) ..... . 
. . . . (Duration) .. yrs ... mos ... ds. 

19. Where was diseases contracted, if not at 
place of death 1 Did an operation precede 

40 
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Schedule C. 

death f . . . . date of . . . . Was there an 
autopsy, .... What test confirmed diag-
nosis f .. . . 

(Signed) J. S. Hay, Coroner M. D. 
(address) Perth Amboy, N. J. 

20. Place of Burial Cremation or Removal Holy 
lO Virgine Cemetery Date of Burial Feb. 

17, 1926 

20 

30 

40 

21. Undertaker Michael Zylka Address Perth 
Amboy, N. J. New Jersey License Num-
ber 210 

13 
Affidavit of Edward A. Markley. 

IN CHANCERY OF NEW JERSEY. 

Between 

PERTH AMBOY GAS LIGHT 
CoMPANY, a corporation, 

Complainant, 
and 

ALEXANDER KrLEK, individu-
ally and as administrator 
ad pros. of Eva Kilek, de-
ceased, and EDw ARD T. 
HANSON, one of the coro-
ners of Middlesex . County, 

Defendants. 

STATE OF NEW JERSEY, l 
C H J ss. OUN TY OF UDSON. 

On Bill, &c. 

Affidavit. 

EDWARD A. MARKLEY, of full age, being duly 
sworn according to law, on his oath deposes and 
says: 

10 

20 

1. I am a member of the firm of Collins & 
Corbin, solicitors of complainant in the above-
entitled cause. The facts, matters and things in 30 
said bill of complaint stated are true to the best 
of my knowledge, information and belief. 

2. Particularly is it true that on August 16, 
1926, said def end ant Alexander Kilek began an 
action in the New Jersey Supreme Court against 
complainant to recover damages for the death of 
his wife as in said bill of complaint stated. De-
fendant has filed an answer in said action deny-
ing that the death of said defendant's intestate 
was caused by gas poisoning as alleged in the 40 
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14 
Affidavit of Edward A. Markley. 

complaint, and denying that complainant was 
guilty of negligence as charged in the complaint 
in said action at law. 

3. Complainant caused an investigation to be 
made of the premises No. 1 Salem avenue in Car-
terest, New Jersey, on February 14, 1926. No 
evidence of any leaks of illuminating gas in the 
premises or in the vicinity were observable at 
that time and an investigator of complainant 
was informed by neighbors in the vicinity that 
said Eva Kilek was suffering from diarrhoea or 
dysentery on February 14, 1926. She died on 
February 15, 1926, as appears by certificate of 
death, a true copy of which is annexed hereto, 
made part hereof and marked Schedule '' C.'' 

2 0 4. On December 31, 1926, I wrote to Thomas 

30 

40 

Brown, attorney of the plaintiff in said action at 
law, and on January 3, 1927, received from him 
the letter, copy of which is annexed hereto, made 
part hereof and marked Schedule ''A.'' 

EDWARD A. MARKLEY. 

Sworn to and subscribed at Jersey 
City, N. J., this 8th day of J anu-
ary, 1927, before me, 

FRANK A. BOEHLER, 
Attorney at Law of N. J. 

15 
Affidavit of Hoicard F. McIntyre. 

IN CHANCERY OF NEW JERSEY. 

Between 

PERTH AMBOY GAS LIGHT 
COMPANY, a corporation, 

Complainant, 

and 

ALEXANDER I{rLEK, individu-
ally and as administrator 
ad pros. of Eva Kilek, de-
ceased, and EDw ARD T. 
HANSON, one of the coro-
ners of :Middlesex County, 

Defendants. 

STATE OF NEW JERSEY,} 
COUNTY OF HUDSON. ss. 

On Bill, &c. 

Affidav'it. 

HowARD F. McINTYRE, of full age, being duly 
sworn according to law, on his oath says: 

I am an attorney at law of the State of New 
Jersey, employed by Collins & Corbin, solicitors 

10 

20 

of the complainant herein. I served the demand 
annexed to the bill of complaint herein and 30 
marked Schedule "B" on Edward T. Hanson, 
one of the coroners of Middlesex County, New 
Jersey, and thereupon said coroner dictated to 
me the refusal of the demand endorsed thereon, 
which I then wrote and he thereafter signed. 

I have communicated with Dr. Otto Schultze, 
medical assistant to the District Attorney of 
New York County, who is recognized as a man 
of wide experience in autopsies, and who has 
performed thousands of them, and he informed 40 
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Affidavit of Howard F. McIntyre. 

me that an exhumation and autopsy of said body 
will definitely determine the cause of death and 
whether or not it was from illuminating gas . . po1son1ng. 

HOW ARD F. McINTYRE. 
10 

Sworn to and subscribed at Jersey 
City, N. J., this 8th day of J anu-
ary, 1927, before me, 

FRANK A. BOEHLER, 
Attorney at Law of N. J. 

We certify the foregoing to be a true copy of 
the original. 

COLLINS & CORBIN, 
20 Solicitors of Complainant. 

30 

17 
Affidavit of Joseph W antach, M. D. 

ANSWERING AFFIDAVITS. 

Filed January 25, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 

PERTH AMBOY GAS LIGHT 
CoMPANY, a corporation, 

Complainant, 

and 

ALEXANDER KrLEK, individu-
ally and as administrator 
ad pros. of Eva Kilek, de-
ceased, and EDw ARD T. 
HANSON, one of the coro-
ners of Middlesex County, 

Defendants. 

STATE OF NEW JERSEY,} 
COUNTY OF MIDDLESEX. ss. 

On Bill, &c. 

Affidavit. 

JOSEPH W ANTACH, M. D., of full age, being 
duly sworn, on his oath deposes and says: 

10 

20 

( I am a practicing physician in the Borough 30 
of Carteret and have practiced medicine for 22 
years. I attended Eva Kilek at #1 Salem ave-
nue, on February 14, 1926, and found her suffer-
ing from illuminating gas poisoning after apply-
ing the usual and orthodox tests to aid me in 
my diagnosis. I was recalled on February 15, 
1927, and found Eva Kilek dead. My examina-
tion, according to the accepted medical theories, 
disclosed the woman had been overcome by il-
luminating gas. 40 
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Affidavit of Joseph W antach, M. D. 

I have treated several cases of illuminating 
gas poisoning during my career. I have a knowl-
edge of autopsies and have attended at least 50 
autopsies. My experience convinces me that 
after practically a year's interment the exhuma-
tion of Eva Kilek 's body and an autopsy per-

10 formed thereon would elicit no further informa-
tion concerning the death of the said Eva Kilek, 
and further than an autopsy at this time would 
be entirely valueless, and I am entirely satisfied 
that my diagnosis was the correct one and have 
no reason for believing the contrary. ) 

20 

30 

40 

JOSEPH W ANTACH, M. D. 

Sworn and subscribed before me 
this 22nd day of January, 1927. 

JOHN C. STECKEL, 
Notary Public of New Jersey. 

19 

Affidavit of Michael Zylka. 

Filed January 25, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 

PERTH AMBOY GAS LIGHT 
CoMPANY; a corporation, 

Complainant, 

and 

ALEXANDER KILEK, individu-
ally and as admin. ad pros. 
Eva l{:ilek, dec'd, et als., 

Defendants. 

STATE OF NEW JERSEY,} 
COUNTY OF MIDDLESEX. ss. 

On Bill, etc. 

Affidavit. 

10 

20 

( MrcHAEL ZYLKA, of full age, being duly sworn, 
on his oath - deposes and says he is a licensed 
undertaker and embalmer and has been such for 
twenty-two years. I was summoned on Febru-
ary 15, 1926, to care for the body of Eva Kilek, 
who I was informed had died of illuminating 
gas poisoning. I performed the usual functions 
of an undertaker and embalmer and embalmed 30 the woman according to the accepted methods of 
embalming, which necessitated the injection of 
approximately one gallon of embalming fluid and 
the withdrawal of all blood from the body; there 
was no evidence that I could see of this woman 
having been subject to any disease, but the corpse 
had the appearance of being that of a normal 
and quite healthy woman. In my normal prac-
tice I have embalmed an average of about one 
hundred and fifty bodies a year. ) 

MICHAEL ZYLKA . 
40 
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30 

40 

20 
Affidavit of Michael Zylka. 

Sworn and subscribed to before me 
this 22nd day of January, 1927. 

ANDREW D. DESMOND, 
Notary Public of N. J. 

A true copy, 

THOMAS BARBER, 
Clerk. 

21 

ANSWER. 

IN CHANCERY OF NEW JERSEY. 

Between 

PERTH AMBOY GAS LIGHT 
COMPANY, a corporation, 

Complainant, 

and 

ALEXANDER KrLEK, individu-
ally and as administrator 
ad prosequendum of the 
estate of Eva Kilek, de-
ceased, and EDw ARD T. HAN -
SON, one of the coroners of 
Middlesex County, 

Defendants. 

On Bill, &c. 

Answer. 

The defendant Alexander Kilek, individually 
and as administrator ad prosequendum of Eva 
IGlek, deceased, residing in the Borough of Car-
teret, County of Middlesex and State of New 
Jersey, answering the bill of complaint herein, 
respectfully says : 

10 

20 

rl. He admits the allegations in paragraph 1 30 
of said bill except the allegation in the action at 
law therein referred to describing the date of 
Eva I{ilek's death as being on or about February 
15, 1926. 

2. Defendant denies the allegations in the sec-
ond paragraph of the complaint and further an-
swering says that on the 14th day of February, 
1926, and for several days previous thereto and 
since said date, Perth Amboy Gas Light Com-

40 
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22 
Answer. 

pany in the ordinary course of its business was 
furnishing illuminating gas to the inhabitants 
of the Borough of Carteret and for that purpose 
said gas company laid and maintained gas mains 
and service pipes along and upon Salem avenue 
in said Borough of Carteret and also in Mercer 
street, an inters~cting street near the home of the 
decedent Eva I(ilek at #1 Salem avenue; and 
that on or about the 15th day of February, 1926, 
the said complainant was the owner and pos-
sessor and had the control, management and use 
of the said gas mains and service pipes which 
were laid by said complainant in, along and 
upon Salem avenue and Mercer street in said 
Borough of Carteret for the sale and distribu-
tion of illuminating gas of the said complainant 

2 0 in transmitting dangerous and deadly gases in 
the conduct of its business and which gas and 
gas pipes unless properly protected were dan-
gerous to the life of said persons in and near 
said streets. It thereupon became and was the 
duty of said complainant to use reasonable care 
in that said gas mains and all connections thereto 
in said streets should be of reasonably safe and 
sound material properly connected and of suf-
ficient strength and should be installed in a rea-

30 

4.0 

sonably careful manner and should be inspected 
at reasonable intervals in order to discover any 
leakage of gas from said mains and pipes by 
which the lives of the decedent and others might 
be endangered and to take necessary steps to 
stop said leakage and said gas pipes should be 
properly laid and maintained and the materials 
thereof selected with reasonable care so that the 
gas is transmitted by the complainant through 
said pipes would not be dangerous to the life 
of decedent Eva R.:ilek. The said complainant 

23 
Answer. 

disregarded its duty in that behalf by its agents 
an~ servants, negligently failed to use reason-
able care in the laying of said gas mains, in the 
maintenance of said gas mains and in the selec-
tion of materials for said mains so that the same 
should be of sufficient strength and installed and 
protected in a reasonably safe and proper con- 10 
dition and to inspect the said gas mains at rea-
sonable intervals in order to discover any leak-
age of gas and particularly to prevent and guard 
against the escape of illuminating gas in dan-
gerous quantities so as not to become dangerous 
to the lives of decedent Eva I(ilek or persons 
lawfully in and about said Salem avenue and 
Mercer street or in or about the premises abut-
ting on said streets. 

3. He admits that the certificate of death 20 
signed by J. S. Ilay, M. D., coroner of Perth 
Amboy, gives as the cause of death '' suffocation 
by illuminating gas, accident,'' but denies the 
rest of paragraph 3. 

4. What Dr. Otto Schultze informed the com-
plainant is irrelevant and immaterial to the issue 
in this cause and is an hearsay statement with-
out any foundation in fact or in law and further 
answering this defendant says that death caused 30 by being poisoned and suffocated by illuminat-
ing gas cannot be determined by an autopsy, such 
as referred to in paragraph 4 of the complaint, 
and particularly is this true i11 tlw case of Eva 
ICilek, who died on or about the 15th day of 
February, 1926, and whose body was embalmed 
·with a fluid usually used by undertakers for that 
purpose and was buried a few days thereafter. 

5. The allegations in paragraph 5 of the com-
plaint are irrelevant and immaterial to the issue 
in this ca use and are denied. 4 

O 
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6. The defendant denies that evidence as to 
the cause of the death of Eva Kilek can only 
be had by an exhumation and autopsy on her 
body, and he further denies that complainant 
cannot fairly defend said action unless a discov-
ery is made of the cause of death by exhumation 

10 and autopsy, as aforesaid, and by way of fur-
ther answer, the defendant says that the attend-
ing physician upon an examination of the de-
ceased based upon separate examinations, un-
hesitatingly assigned the cause of her death to 
the inhalation of illuminating gas; that the coro-
ner and county physician made an inspection 
with a like result, and that the complainant knew 
of the claims of this defendant and of the death 
of the decedent, but raised no question as to the 

20 cause of her death. Action of this defendant at 
law was commenced over five months before de-
mand was made for an autopsy and the decedent 
had been dead over eleven months before any 
such demand was made. Issue was joined in the 
action at law, a demand made for particulars of 
the damage claimed and the particulars fur-
nished, and still no demand was made for an 
autopsy until the action at law was listed in the 
court calendar and within one day of being 

3o reached. 

7. The defendant admits paragraph 7. 

8. The defendant Alexander Kilek, individu-
ally and as administrator ad prosequendum of 
Eva Kilek, deceased, has no knowledge or in~ 
forn1ation sufficient to form a belief with regard 
to the allegation contained in paragraph 8 of the 
complainant's bill. 

9. The defendant further answering, says that 
40 the bill of complaint herein does not disclose 

25 
Answer. 

any equitable cause of action or set forth suffi~ 
cient allegations upon which to found the relief 
prayed for in said bill of complaint. This de-
fendant therefore prays that the bill of complaint 
be dismissed with costs in favor of this defenq) 
ant. / 

THOMAS BROWN, 
Solicitor of Defendant. 

The entry of the within answer is consented 
to as within time. 

COLLINS & CORBIN, 
Sol 'rs of Complainant. 

10 

20 

80 
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REPLICATION. 

IN CHANCERY OF NEW JERSEY. 

Between 

PERTH AMBOY GAS LIGHT 
COMPANY, a corporation, 

Complainant, 
and 

ALEXANDER KILEK, individu-
ally and as administrator 
ad prosequendum of the 
estate of Eva Kilek, de-
ceased, and EDw ARD T. HAN -
SON, one of the coroners of 
Middlesex County, 

Defendants. 

On Bill, etc. 

Replication. 

The complainant joins issue on the answer of 
the defendant Alexander Kilek, individually and 
as administrator ad prosequendum of Eva Kilek, 
deceased. 

COLLINS & CORBIN, 
Solicitors of Complainant. 

27 

ORDER; 
Filed February 1, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 

PERTH AMBOY GAS LIGHT 
COMPANY, a corporation, 

Complainant, 
and 

ALEXANDER KILEK, individu-
ally and as administrator 
ad prosequendum of the 
estate of Eva Kilek, de-
ceased, and EDw ARD T. HAN -
SON, one of the coroners of 
:Middlesex County, 

Defendants. 

On Bill, etc. 

Order. 

This matter being opened to the Court by Col-
ins & Corbin, solicitors for and of counsel with 

10 

20 

the complainant, in the presence of Thomas 
Brown, solicitor for and of counsel with the 
defendant Alexander Kilek, individually and as 30 
administrator as aforesaid; and the Court hav-
ing considered the bill of complaint and affidavits 
filed herein and the answering affidavits on the 
part of the said defendant Alexander Kilek and 
having heard and considered the arguments of 
counsel and being satisfied that the complainant 
is entitled to the relief hereinafter ordered· 

' It is on this 1st day of February, A. D. 1927, 
ORDERED that the said defendant Alexander I(ilek, 
his attorney, agents and servants do desist and 4 0 
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refrain from prosecuting an action at law now 
pending in the New Jersey Supreme Court 
against the plaintiff, arising out of an action for 
damages caused by the death of Eva Kilek, the 
wife of the said Alexander Kilek, unless and 
until the said Alexander Kilek, individually and 

10 as administrator as aforesaid, does consent to 
the exhumation of the body of said Eva Kilek 
and the performance of an autopsy thereon at 
the expense of the complainant unless the Court 
shall otherwise order, such autopsy to be per-
formed by a physician or pathologist selected by 
complainant in the presence of any physician or 
pathologist selected by said defendant Alexander 
Kilek and also in the presence of the defendant 
Edward T. Hanson, one of the coroners of Mid-

20 dlesex County, if his attendance can be procured. 
It is FURTHER ORDERED that this order shall 

not become effective and is made upon condition 
that the complainant pay the costs at law of the 
term at which the cause aforesaid between the 
parties herein now pending in the New Jersey 
Supreme Court was noticed, which costs have 
accrued up to the time of service of this order. 

And it is FuRTHER ORDERED that this order 
shall not restrain the defendant from noticing 

30 said cause for trial in the New Jersey Supreme 
Court from term to term until the further order 
of this Court. 

Respectfully advised, 

E. R. W ALI{ER, 
C. 

JAMES F. FIELDER, 
V.-C. 

A true copy, 
THOMAS BARBER, 

40 Clerk, 

29 

FINAL DECREE. 

IN CHANCERY OF NEW JERSEY. 

Between 

PERTH AMBOY GAS LIGHT 
COMPANY, 

C ornplainant, 

and 

ALEXANDER KILEK, individu-
ally and as administrator 
ad prosequendwm of tlte 
estate of Eva I{ilek, de-
ceased, and EDw ARD T. HAN -
SON, one of the coroners of 
:Middlesex County, 

Defendants. 

63-3 

On Bill, &c. 

Final Decree. 

10 

20 

This cause coming on to be heard on bill, an-
swer and replication in the presence of Collins & 
Corbin, solicitors for and of counsel with the 
complainant, and Thomas H. Brown, solicitor 
for and of counsel with Alexander l{ilek indi-
vidually and as administrator aforesaid a~d the 
pleadings having been read and eviden~e having 30 
been taken and arguments of counsel thereon 
having been heard, and the Court having duly 
considered the said pleadings, proofs and argu-
ments and being satisfied that the complainant 
is entitled to the relief hereinafter ordered; 

It is, on this 9th day of December, A. D. 1927, 
on motion of Collins & Corbin, solicitors for and 
of c~unsel with the complainant, by his Honor 
Edwin Robert Walker, Chancellor of the State 

40 
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of New Jersey, hereby ORDERED, ADJUDGED and 
DECREED, and the said Chancellor does by virtue 
of the power and authority of this Court hereby 
ORDER, ADJUDGE and DECREE that the said de-
fendant Alexander Kilek, his attorneys, agents 
and servants, do desist and refrain from prose-

10 cuting an action at law now pending in the New 
Jersey Supreme Court, Middlesex County, 
against the complainant, arising out of an action 
for damages caused by the death of Eva Kilek, 
wife of said Alexander I{ilek, until the further 
order of this Court and until the said Alexander 
Kilek, individually and as administrator as afore-
said, does consent to the exhumation of the body 
of said Eva I(ilek and the performance of an 
autopsy thereon and until such autopsy shall be 

2 o performed, such autopsy to be performed by a 
physician or pathologist selected by complainant 
in the presence of any physician or pathologist 
selected by said defendant Alexander Kilek, and 
also in the presence of the defendant Edward T. 
Hanson, one of the coroners of Middlesex County, 
if his attendance can be procured, and the ex-
pense of such autopsy, including the opening, 
closing and restoration of the burial plot, to be 
borne by the complainant. 

30 And it is FuRTHER ORDERED that this decree 

40 

shall not restrain the defendant from noticing 
said cause for trial in the New Jersey Supreme 
Court from term to term until the further order 
of this Court. 

And it is FURTHER ORDERED that this decree 
is made upon condition that the complainant pay 
the costs at law of the term at which the cause 
aforesaid between the parties herein now pend-
ing in the New Jersey Supreme Court was no-

31 
Final Decree. 

ticed, which costs have accrued up to the time of 
service of this order. 

E. R. WALKER, 
C. 

Respectfully advised, 

JAMES F. FIELDER, 

V.-C. 

10 

20 

30 

40 
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CONCLUSIONS. 
(Not to be published in any report.) 

November 7, 1927. 

IN CHANCERY OF NEW JERSEY. 

63-3. 

Between 

PERTH AMBOY GAS LIGHT 
COMPANY, 

Complainant, 
and 

ALEXANDER KILEK, individu-

On Bill, &c. 

Conclusions. 

2 o ally, etc., et al., 
Defendants. 

Messrs. Collins & Corbin for complainant. 
Mr. Thomas Brown for defendant Kilek. 

FIELDER, V.-C. 
Counsel for the defendant has informed me 

that he contemplates taking an appeal from the 
fin&l d~cree entered herein and he has requested 

30 me to state my reasons for advising such decree. 

40 

It appeared from the testimony that Eva Kilek 
wife of Alexander Kilek, died on or about Febru~ 
ary 15, 1926, and that said husband, individually 
and as administrator ad prosequendum, brought 
suit in August, 1926, in the New Jersey Supreme 
Court against the Perth Amboy Gas Light Com-
pany to recover damages for the death of his 
wife, alleging in said action that Eva I{ilek was 
asphyxiated by illuminating gas produced and 
negligently permitted to escape from a main 

33 
Concliisions of Vice-Chancellor. 

owned by the gas company, into the premises 
wherein the deceased resided. The Gas G_om-
pany, by answer filed in said suit, denied that 
the deceased 's death was due to the cause al-
leged and in December, 1926, it requested the 
defendant and the coroner of the county to per-
mit the body to be exhumed for the purpose of 10 
having an autopsy made to determine whether 
or not said death resulted from illuminating gas 
poisoning. The request was refused and the 
Gas Company thereupon filed its bill in this 
cause, praying for a discovery of the cause of 
said death, by the exhumation of the body and 
an autopsy thereon and also praying that the 
action at law be stayed until the performance of 
such autopsy. 

In suits at law and in equity, provision is made 20 
whereby a party to a suit may be required to 
produce or disclose to the opposing party before 
trial evidence in his possession or under his con-
trol, where such evidence is necessary to the 
opposing party in the presentation of his side of 
the case. Under the practice in suits at law to 
recover damage for personal injuries, the plain-
tiff may be required to submit to a physical ex-
amination on the defendant's application and in 
this Court, in a suit to annul a 1nn.rringc on alle- 30 
gations of the defendant's impotence, an inspec-
tion of the defendant's person may be ordered. 
In homicide cases a Supreme Court Justice may 
permit or order the exhumation of the body of 
the person killed, for the purpose of an autopsy 
which will disclose or aid in determining the 
cause of death. If an inspection of inanimate 
objects and the person of a party to a suit and 
of the body in a homicide case can be ordered 
and if disclosure of the contents of books, docu-- 40 
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ments and other evidence iu the possession or 
under the control of party to a suit, can be re-
quired, it seemed to me in the suit at law here 
in question, if evidence material to and perhaps 
vital to the issue, can be discovered by an au-
topsy on or examination of the body of the per-

10 son whose death the Gas Company is charged 
to have caused, it was but fair and equitable · 
that the company should be given the opportunity 
to make such examination. The suit at law was 
brought by the husband, individually and as ad-
ministrator, for damages consequent on the death 
of his wife, and the exhumation and autopsy 
desired are to a large extent under his control. 

Considerable time has elapsed since the death 
of Eva I{ilek and the body was embalmed after 

20 death. Counsel for the defendant herein argued 
that because of the lapse of time and the ern-
balming process, it is now impossible to discover 
by an examination of the body whether or not 
death was caused by asphyxiation from illuminat-
ing gas and that an autopsy will be valueless. 
Any application for discovery, examination or 
inspection before trial might be resisted on the 
plea that the party applying will find nothing 
if the order be made, but such a plea ought not 

30 to prevail if it appears that the evidence souo-ht 
• • b 
is 1n the possession or under the control of a 
party to a suit and that there is a possihilitv 
that ~n examination will disclose what the party 
applying therefor needs to complete his case. It 
might be noted here that the bill of complaint 
herein was filed January 12, 1927, and an order 
was entered February 1, 1927, restraining the 
defendant herein from prosecuting his action at 
law until final hearing or until he should con-

4 0 sent to the exhumation and autopsy desired by 
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the complainant and that an appeal was taken 
from such order, on which appeal the Court of 
Errors and Appeals set the order aside (see 
opinion filed October 17, 1927, Vol. 5, No. 43, 
page 1349, N. J. Adv. Rep.), so that the com-
plainant is not wholly at fault for the lapse of 
time. It appeared from the testimony that there 10 
was no connection between the gas main in the 
street and the residence of the deceased and it 
was in sharp dispute whether any illuminating 
gas has escaped or could escape through the 
earth and into said residence and it seemed to 
me that that question was for a jury to deter-
mine on the trial of the action at law. The testi-
mony of a physician produced by the complain-
ant was to the effect that an autopsy might even 
now disclose whether death was caused by as- 2 o 
phyxiation from illuminating gas, notwithstand-
ing the embalming of the body and the lapse of 
time and would disclose any other ca uses of 
death. A physician produced by the defendant 
was of the opinion that an autopsy could not now 
disclose gas poisoning but that his experience, 
while large, would not justify a positive opinion 
on that point, and he conceded that if death en-
sued from any other cause, an autopsy might 
disclose such other cause. Since the weight of 30 
the expert testimony seemed to be that an au-
topsy would disclose whether death followed a 
cause other than gas poisoning and might dis-
close evidence that gas poisoning was not the 
cause of death, I concluded that it was equitable 
that the defendant shon]d do his part toward 
granting the complainant discovery by way of 
autopsy, but I doubted the power of this Court 
to say to the defendant: ''You must consent to 
an autopsy. We will order the body exhumed -1 0 
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and the autopsy made and you must not inter-
fere." I was of the opinion, however, that this 
Court has the power to say to the defendant: 
"Unless you are willing that the complainant 
shall inspect the evidence which you have under 
your control, namely, the dead body of your wife, 

10 and unless you will co-operate with the complain-
ant to the extent of your ability in procuring 
such inspection, this Court will restrain you from 
proceeding further with your action at law," and 
therefore I advised a final decree in the form 
entered herein. 

20 
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NOTICE OF APPEAL. 

Filed December 15, 1927. 

IN CHANCERY OF NEW JERSEY. 

PERTH AMBOY GAS LIGHT 

COMPANY, a corporation, 
Complainant, 

and 

ALEXANDER ICrLEK, individu-
ally and as administrator 
ad prosequendum, of the 
estate of Eva I(ilek, de-
ceased, and Enw ARD T. HAN -
soN, one of the coroners of 
Middlesex County, 

Defendants. 

On Bill, &c. 

Notice of 
Appeal. 

This is an appeal from a final decree made by 
the Chancellor on the advice of Vice-Chancellor 
Fielder: 

Defendant Alexander I(ilek, individually and 

10 

20 

as administrator ad prosequenditm of the estate 30 
of Eva I{ilek, deceased, hereby appeals from so 
much of the final decree made in the above-en-
titled cause on the 9th day of December, 1927, 
as directs said defendant to desist and refrain 
from prosecuting an action at law now pending 
in the New Jersey Supreme Court, against the 
complainant, arising out of an action for dam-
ages caused by the death of Eva Kilek, the wife 
of the said Alexander Kilek, unless and until the 
said Alexander I(ilek, individually and as ad- 4 J 
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ministrator ad prosequendum of the estate of 
Eva Kilek, deceased, aforesaid, does consent to 
exhumation of the body of said Eva I{ilek and 
the performance of an autopsy thereon at the 
expense of the complainant, such autopsy to be 
performed by a physician or pathologist selected 

10 by complainant, to the Court of Errors and 
Appeals in the last resort in all causes. 

Dated: 

THOMAS BROWN, 
Solicitor for and of Counsel with De-

fendant Alexander Kilek, individually 
and as administrator ad prosequendum 
of the estate of Eva I{ilek, dee 'd. 

20 Service of the within notice is hereby acknowl-
edged this 13th day of December, 1927. 

COLLINS & CORBIN, 
Sol 'rs for Complainant. 

_30 
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PETI'TION AND GROUNDS OF APPEAL. 
Filed December 20, 1927. 

New Jersey Court of Errors and Appeals 

Between 

PERTH AMBOY GAS LIGHT 
CoMPANY, a corporation, 

C ornplainant-Respondent, 

vs. 
ALEXANDER KrLEK, individu-

ally and as administrator 
ad prosequendum of the 
estate of Eva I{ilek, de-
ceased, and EDw ARD T. HAN -
soN, one of the coroners of 
Middlesex County, 

Defendants-Appellants. 

On Appeal 
from the 
Court of 
Chancery. 

Petition and 
Grounds of 
Appeal. 

To the Honorable the Court of Errors and Ap-
peals in the last resort in all causes: 

The petition of Alexander I{ilek, individually 

10 

20 

and as administrator ad prosequendum of Eva 
Kilek, deceased, the appellant in the above-en- 30 
titled cause, respectfully shows that: 

1. Petitioner finds himself aggrieved by a 
final decree made in the Court of Chancery by 
his Honor Edwin Robert Walker, Chancellor of 
the State of New Jersey, bearing date the 9th 
day of December, 1927, in a certain case in said 
Court of Chancery, wherein the said Perth Am-
boy Gas Light Company is complainant and the 
said Alexander Kilek, individually and as ad-

40 
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ministrator ad prosequendum of the estate of 
Eva I{ilek, deceased, is defendant in this respect 
to wit, that the said decree orders and direct~ 
the said defendant to desist and refrain from 
prosecuting an action at law now pending in the 
New Jersey Supreme Court against the com-

10 plainant arising out of an action for damages 
caused by the death of Eva Kilek the wife of . . ' said Alexander I{1lek, unless and until the said 
Alexander Kilek, individually and as admin-
istrator ad prosequendum of the estate of Eva 
Kilek, deceased, aforesaid, does consent to the 
exhumation of the body of the said Eva Kilek 
and the performance of an autopsy thereon at the 
expense of the complainant, such autopsy to be 
!Performed by a physician or a pathologist se-

20 lected by the complainant. 

2. The petitioner appeals from the decree of 
the Chancellor which decrees as aforesaid, upon 
the ground that the same is erroneous in that: 

1. The testimony adduced before the Chan-
cellor to support the complainant's bill did not 
warrant the entry of the aforesaid decree. 

2. There were no facts before the Court to 
support the making of the decree in favor of the 

30 complainant. 
3. The facts before the Court warranted a de-

cree in favor of the defe~dants. 

40 

4. The complainant was guilty of laches in 
asking its remedy. . 

-
5. The relief sought by the complainant and 

granted by this decree is not necessary nor essen-
tial to the complainant's defenses of the action at 
law. 

41 

Petition and Grounds of Appeal. 

6. The relief sought by the complainant is im-
possible of attainment because of the long delay 
and laches of the complainant. 

7. The decree is contrary to the decisions of 
this Court and the law of this State. 

Petitioner therefore prays that the said decree 10 
of the said Chancellor may be in the particulars 
aforesaid, reversed, set aside and for nothing 
holden and that petitioner may have such other 
relief in the premises as to this Court shall be 
proper. 

THOMAS BROWN. 
Solicitor for and of Counsel with Defendant 

Alexander Kilek, individually and ad-
ministrator ad prosequendum of the 
estate of Eva Kilek, deceased. 20 

30 

40 



10 

20 

30 

40 

42 

ACKNOWLEDGEMENT OF SERVICE. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

Between 

PERTH AMBOY GAS LIGHT 
CoMPANY, a corporation, 

C oniplainant-.A ppellee, 

and 

ALEXANDER KILEK, individu-
ually and as administrator 
ad prosequendum of the 
estate of Eva Kilek dee 'd ' ' and Enw ARD T. HANSON 

' one of the coroners of 
Middlesex County, 

Defendants-Appellants. 

On .Appeal 
from Court 
of Chancery. 

Petition and 
Grounds of 
.Appeal. 

.Acknowledg-
ment. 

Collins & Corbin, attorneys for the complain-
ant-appellee, in the above-entitled cause, hereby 
acknowledge service of the petition and grounds 
of appeal in said cause this 20th day of Decem-
ber, 1927. 

--~ 
-,~ COLLINS & CORBIN 

' Solicitors of Complainant-Respondent. 
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ANSWER TO PETITION OF APPEAL. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

Between 

PERTH AMBOY GAS LIGHT 
COMPANY, 

Compla inant-Respondent, 

and 

ALEXANDER KILEK, individu-
ually and as administrator 
ad prosequendum of Eva 
Kilek, deceased, and ED-
w ARD T. HANSON, one of 
the coroners of Middlesex 
County, 

Def endants-.Appellants. 

On .Appeal 
from the 
Court of 
Chancery. 

Answer to 
Petition of 
.Appeal. 

~rhe answer of the above-named respondent to 
the petition of appeal of the above-named ap-
pellant. 

This respondent, not acknowledging all or any 

10 

20 

of the matters which in the said petition of ap- 30 
peal are contained to be true, for answer thereto 
nevertheless says and admits that a final decree 
was on the 9th day of December, 1927, made 
and entered in the Court of Chancery in the 
cause for that purpose mentioned in the said 
petition as is therein stated; but as to the sub-
stance and form thereof, this respondent prays 
to refer thereto when the same shall be pro-
duced. And this respondent is advised and be-

40 
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lieves that the said decree is agreeable to equity 
and its prays that the same may be affirmed with 
costs to be adjudged to this respondent. 

COLLINS & CORBIN, 
Solicitors for and of Counsel wth 

Complainant-Respondent. 

TES·TIMONY. 

IN CHANCERY OF NEW JERSEY. 

Between 

PERTH AMBOY GAS LIGHT 
CoMPANY, a corporation, 

Complainant, 

and 

ALEXANDER ICrLEK, individu-
ually and as administrator 
ad prosequendum of Eva 
Kilek, deceased, et als., 

Def end ants. 

On Bill, &c. 

Transcript of shorthand notes of testimony 
taken on final hearing in above cause, October 24, 
1927, at Chancery Chambers, Jersey City, before 
his Honor James F. Fielder, V.-C. 

Appearances : 
David A. Newton, Esq. (Collins & Corbin), for 

complainant. 

10 

20 

Hon. Thomas Brown, for defendant Alexander 
30 Kilek. 

COI\1:PLAINANT'S CASE. 

Mr. Newton: I offer in evidence copies of 
pleadings in the suit at law by Alexander Kilek, 
individually and as administrator ad prosequen-
dum of JDva I{ilek, deceased, against Perth Am-
boy Gas Light Company, in the New Jersey 
Supreme Court, Middlesex County. 

(Marked Exhibit C. 1.) 40 



46 
George M. Amouroux, direct. 

Mr. Newton: I offer in evidence certificate of 
the Department of Health, State of New Jersey, 
Bureau of Vital Statistics, under the seal of the 
M.edical Superintendent, dated August 26, 1926, 
showing that Eva Kilek died February 15 1926 

' ' the certificate of death being signed by J. F. Hay, 
10 Coroner, Perth Amboy, N. J., and the cause of 

death being stated '' Suffocated by illuminating 
gas.'' 

(Marked Exhibit C. 2.) 

Mr. Brown: May I ask whether there was a 
demand for an autopsy. 

Mr. Newton: The summons is annexed to the 
complaint, August 16, 1926. 

Mr. Brown: And the bill of complaint was 
2 o filed in this case-

30 

Mr. Newton: January 12, 1927. 
Mr. Brown: So that no demand was made 

between those dates for an autopsy. 
Mr. Newton: But we wrote a letter. 
J\1r. Brown: The letter was a few days be-

fore-
Mr. Newton: Whatever the date of the letter 

lS. 

GEORGE M. AMOUROUX, sworn as a witness 
on the part of the complainant, testifies as 
follows: 

Direct examination by Mr. Newton. 

. Q Where do you live f A 35 West Ninety-
sixth street, New York City. 

Q What is your occupation f A Engineer 
4 0 and architect. 

47 
George M. A1nouroux, direct. 

Q How long have you been such? A More 
than thirty years. 

Q Did you inspect the premises Nos. 1 and 3 
Salem street, Carteret, New Jersey? A Yes. 

Q In Septem :ber, 1926? A Yes. 
Q Did you take any photographs at that time 10 

of the premises? A I did. 
Q I show you four photographs and ask you 

if those photographs were taken and developed 
by you? A They were. 

Q I call your attention to photograph No. 
1333. What does that represent? A General 
view showing front and side of the house, 1 and 
3 Salem street, Carteret, New Jersey. 

Q What does photograph No. 1333-A show? 
A General view showing rear and side of the 20 
house 1 and 3 Salem street, Carteret, New Jersey. 

Q And No. 1334, what does that show? A 
Detail view of the cellar, showing fresh air outlet 
of house sewer used as a drain for cellar instead 
of being connected with pipe to outer air. 

Q And No. 1335, what does that represent? 
A Detail view in cellar, showing old toilet waste 
and vent pipe plugged-where old toilet was lo-
cated, being removed to rear yard. 

Mr. Newton: I offer the photographs 1n 
evidence. 

Mr. Brown: I object upon the ground 
that the situation was not the same. 

The Court: Let the photographs be 
marked for identification now. You can offer 
them later on. 

Mr. Brown: I want to test the credibility 
of the witness. 

30 
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George M. A mouroux, direct. 

The Court: Don't you know whether the 
photographs show the front and rear of the 
house in question 1 

Mr. Brown: It is the same house. 
(Photographs marked C. 3, C. 4, C. 5 and 

C. 6 for identification.) 

Q Did you make a plan of the cellar of that 
building 1 A I did. 

Q When did you get the data for making 
that plan 1 A On September 21, 1926. 

Q You made it by actual inspection of the 
premises at that time 1 A I did. 

Mr. Newton: I offer the plan in evidence. 
(Marked Exhibit C. 7.) 

Q Did you inspect all the piping and plumb-
ing in the cellar at that time 1 A I did. 

Q And what did that inspection disclose f 

Mr. Brown: I object to that as not being 
material in this case. It is quite sometime 
after this death took place. 

The Court: Objection overruled. 

A I found the plumbing to be in an unsanitary 
condition by reason of the house sewer not being 
connected with a vent pipe to the outer air, which 
is called for in all plumbing rules and regulations 
and sanitary codes. 

Q Did you find any vent in the cellar 1 A 
No, sir. 

Q Did you find any vent into the outer air 
outside of the cellar 1 A Not outside of the 

40 cellar; no, sir. 
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George M. Amouroux, direct. 

· Q Where did you find the vent1 A That 
vent was ventilating in the cellar itself. 

Q Is that shown on any of the photographs 1 
A Yes; it is shown on photograph No. 1334. 

Q Will you put a pencil mark around ~he 
vent shown on the photograph? Just put a ring 10 
in pencil around it. A (Witness does as re -
quested.) 

Q Is that vent also shown on photograph 
1335? A It is. 

Q Will you put a ring around that in pencil 1 
A (Witness does as requested.) 

Q Now, on this ventilation outlet was there 
any covering 1 A There was a strainer, a per-
forated strainer. 

Q Was that fastened or loose 1 A Loose. 20 
Q What system or on what piping did that 

drain appear to act as the outlet for1 A It was 
used as an outlet to drain any surface water from 
the cellar; in other words, it was used as a cellar 
drain. 

Q Did it have any connection with the plumb-
ing system of the house? A Why, yes; it is 
directly connected with the house soil; that is, the 
vent outlet; it should have been used as a vent 
pipe and not as a house drain. 30 

Q Did you discover any illuminating gas 
pipes in the cellar? A No, sir. 

Q In your opinion, would it have been pos si-
ble for any illuminating ga s to have had outlet 
through that vent 1 

Mr. Brown: I object to the question be-
cause it does not appear that this man is 
qualified to express an opinion upon that. 

The Court: Objection sustained. 40 . 
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George M. Amouroux, cross. 

Q Have you had any experience in making 
plans for gas pipes? A I was connected with 
the Bureau of Buildings of the City of New York 
for about sixteen years, as plan examiner and 
expert of construction, ventilation and sanitary 
conditions. 

10 Q And did ·your duties in that position in-
clude, for that work, an examination of build-
ings? A Most assuredly. 

Mr. Brown: May I cross examine? 
The Court: Yes. 

By Mr. Brown. 

Q Have you ever had any experience where a 
gas main has been laid in a street; that is, in a 

2 0 country section, where there is earth around the 
house instead of pavement? A Yes. One mo-
ment. I do not quite understand your question. 

l\1r. Brown: Question withdrawn. 

Q ·Did you ever have a case similar to the 
one that is here? I mean the situation where 
there is a house built on a lot and . the soil lead-
ing from the street to the house and all about the 

30 house is in its natural state? A Yes. 
Q The soil pipes-I mean the outlet pipes, 

both the water and the sewer, are laid in a trench 
that is, covered over with earth and extend int~ 
the house? A Yes. 

Q And a situation where the street is paved 
with a thin coat of concrete over the mains? A 
Yes. 

Q And the situation where the mains of the 
gas company are worked under high pressure? 

40 A The question of high pressure I could not say. 

51 
George ~n1. Amouroux, cross. 

Q That would have very much to do with it, 
would it not f A The question of where there 
are gas mains, yes. 

Q But high pressure, of course, is much dif-
ferent from- A I know nothing about the 
pressure of the gas in Carteret. 

Q You do not? A No, sir. 10 
Q Then, in the experience you have had, have 

you had a case where there has been high pres-
sure gas? A I cannot say yes or no to that 
question. I most probably have. 

Q You cannot say yes or no? A No. 
Q In most cases, where you have made your 

examinations, has the gas escaped through the 
street, through the pavement, to such an extent 
that the first department has been called out to 
put out the fire? A I have known of such cases. 20 

Q Have you had that experience f A Not 
personally interested; no. 

Q Was there such a condition where the gas 
company followed the main in, dug about the 
main and about the sewer outlets and other out-
lets and vents, and made it possible to see that 
the gas would not escape along the pipes into the 
house and cellar? A I never heard of gas 
escaping along the pipes into the house, except 
they had to go by a gas pipe, through a leak in 30 
the pipe, not through the earth in through in the 
foundation wall; that is impossible. 

Q How would it escape from the street? 

The Court: vVait a moment. You were 
only to cross examine the witness on his 
qualifications as an expert. 

Mr. Brown: I submit he is not qualified 
to testify to the condition that exists here. 
I think my adversary will admit that this 40 
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George M. Amouroiix, cross. 

is a high-pressure system which, as I under-
stand it, is a great deal different than low 
pressure. 

Nir. Newton : All I expected to ask him 
is whether illuminating gas could escape 
through the cellar into this vent pipe. 

The Court: I will allow this witness to 
testify to that question. 

By Mr. Newton. 

Q Do you understand the question? A 
Please repeat it. 

Q Could illuminating gas escape through the 
cellar into this vent pipe? A No, sir; it could 
not. 

20 Cross examination by Mr. Brown. 

Q You were there in September, I understand, 
about these premises f A J'\1:ay I look at the 
photograph f 

Q Yes. A I was there on September 21, 
1926. 

Q Did you see any marks there where there 
had been digging and the soil had been up-
turned from the street into the building? A 

3 0 Outside of the building line? 
Q Yes. A No, sir. 
Q I show you a photograph and ask you if 

that was not the condition of the premises when 
you got there, showing in the front and near the 
left-hand side of the porch the upturned earth 
into the building proper? A I cannot say that. 
I am not familiar enough with that print to tell 
whether the yard was in that condition at the 
time I was there on September 21st. I don't 

40 know what the date of that photograph is, when 
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George M. Arnouroux, cross. 

that was taken. If you will tell me that it was 
taken on the 21st of September, 1926, I will say 
yes. 

l\'.lr. Brown: I ask to have this photo-
graph marked for identification. 

(Photograph is marked D. 1 for identifi- lO 
cation.) 

Q I also ask you if this photograph repre-
sents the condition of the street, right in front 
of this property, at the time you were there f A 
I cannot say that unless you tell me that that 
photograph was taken on the 21st of September, 
1926, in which case I will say yes. 

Q What has that to do with it, whether it was 
taken on the 21st of September, 1926 f A Well, 20 
it shows how this street was cut up on the photo-
graph. 

Q I am not asking you about that. I am ask-
ing you whether that was the condition of the 
premises when you were there f A I cannot tell 
you from that photograph. 

Mr. Brown: I ask that this photograph 
be marked for identification. 30 

(Photograph is marked D. 2 for identifica-
tion.) 

By the Court. 

Q Senator Brown is asking for your recollec-
tion of the condition of the soil around the house 
and the condition of the street on September 21, 
1926. A May I refer to my photographs f It 
is over a year since I was down there. It will 
refresh my memory. 40 
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George M. Amouroux, cross. 

Q He is asking you to tell whether the condi-
tions shown in the photograph he presents to you 
are the conditions as of September 21, 19261 A 
I cannot say. 

By 1Vlr. Brown. 

Q You did not make any examination of the 
exterior of the cellar 1 A I did up to the side-
walk and casually observed the street, because 
we went there in an automobile, I recall. 

By the Court. 

Q You made an examination from the founda-
tion line of the house out to the sidewalk 1 A 
Yes. 

The Court: How far does this house sit 
back from the sidewalk 1 

Mr. Brown: For the purpose of the rec-
ord, I shall say ten or fifteen feet back. 

M.r. Newton: We have a workman of the 
company here who will prove that. 

By Mr. Brown. 

Q ,Vbat was the condition of the street in 
30 front of this house at the time you were there1 

A I say I did not know anything about the 
street; that I did not make an examination be-
yond the curb. 

Q What was the purpose of your visit1 A 
In a general way to examine the plumbing system 
of that house. 

Q Are you a licensed architect of the State 
of New ,Jersey 1 A Not in the State of New 
Jersey. I have been practicing architecture for 

40 more than thirty years. 
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Q Are you licensed in the State of New York1 
A No, sir; not in the State of New York. 

Q1 Are you licensed anywhere1 A They do 
not require licenses in the other states. 

Q Will you answer the question: Are you 
licensed anywhere 1 A No; it is not required. 

Q You have never performed or done any 10 
work in the borough of Carteret, have you 1 A 
No, sir. 

Q You know nothing of the health board 
regulations of that place as to sewer connections 
and the like 1 A No, sir. 

Q, Was your purpose in visiting that place to 
ascertain about gas leaks 1 A Yes, sir; in a 
way. 

Q You were instructed to find out if there 
was escaping illuminating gas there 1 A A gen- 20 
eral outline of this case was given to me, that a 
claim had been made that someone in the house 
had died from gas asphyxiation. I made an ex-
an1ination of the entire cellar and part of the first 
floor and, as I said before, up to the sidewalk in 
front of the house. 

Q What colleges did you graduate fro1n 1 
A Well, I had a special course in Columbia and 
also with the · firm of Carrere & Hastings, archi-
tects, where they have a school of architecture. 

Q, I am asking you what colleges you have 
graduated from 1 A I have never graudated 
from any college. 

Q What education have you received for your 
degree as architect 1 A I never received any 
degree. 

Q Who gave you the title of engineer 1 A I 
have been practicing it for more than thirty 
years and I have built about probably fifty or 
sixty houses. 

30 
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George M. A.mourou .x, cross. 

Q Fifty or sixty houses? A Yes. 
Q I am asking you who gave you the title of 

engineer? A That is the business I have been 
following. I have no title. 

Q· Didn't you say that you were an engineer 
and architect? A I assumed that title and I 

10 passed the examination of the City of New York 
and among over eighty competitors I was~ 

Q I asked you where did you get the degree 
of engineer? A I have not got the degree. 

·Q So, that when you say you are an engineer 
that is a self-imposed title? A Yes; with over 
thirty years' experience. 

Q Your purpose in visiting this place was to 
find out some other cause, if you could, for this 
gas, or this poisoning other than illuminating 

2 0 gas? A No, sir ; my purpose was to find out 
the exact conditions that existed, all of which I 
have stated. 

Q If you were looking for illuminating gas 
poisoning, . you would examine carefully the street 
about there to see whether there was any gas 
escaping? A No, sir; you would not look out 
there for a gas leak when it is claimed the gas 
leaked into the house. 

Q Would you not do that in order to find 
3 o where the main was? A No. 

By the Court. 

Q Did you drive up to this house in an auto-
mobile? A Yes. 

Q Did you stop in front of the house? A 
Yes, sir. 

Q And the car remained there until you got 
through with your work? A Yes, sir. 

Q vVhen you got out of the car you went 
4 o into the house in the front of the house, did you? 

A Yes, sir. 
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George M. A.1nou,roux, cross. 

Q How long were you in the house? A I 
should say about an hour and a half to two 
hours. 

Q When you came to the house and when you 
went out again to the automobile in front of the 
house, did you notice any odor of escaping gas 

10 in the street? A No, sir. 

By Mr. Brown. 

Q As I understand you, you were not there 
in February or in the winter time, were you? A 
No, sir. 

Q You were there in September? A Yes, 
Slr. 

Q That was almost eleven months afterwards? 

20 The Court: The Court will take judicial 
notice of that. 

Q The ground was not frozen when you were 
there? A No, sir. 

Q Did you notice or make any exan1ination as 
to how far the gas mains did extend towards the 
building? A No, sir. They were not un-
covered. 

Q I am not asking you that. I am asking 30 
you: Did you make any examination? A No. 

Q Do you know whether the gas mains ex-
tended beyond the curb line or not? A I do 
not. 

Q Did you ascertain where the water pipes 
and the sewer pipes led, in relation to the gas 
main or any extension of it towards the building? 
A Not beyond the building line ; no, sir. 

Q So that the examination you made was con-
fined to the interior of the cellar? A Yes, sir. 40 



10 

30 

58 
George Szul, direct. 

Q· And what you found there was a drain that 
is customarily used for surface water in the 
cellar that led or was connected to the sewer 
pipe 1 A No, sir; I found the outlet which is 
used as a vent outlet to the house sewer, was used 
as a house drain. 

By the Cou,rt. 

Q That is, it was really an inlet instead of an 
outlet 1 A Yes, sir. 

By Mr. Brown. 

Q Do you know when that was placed there1 
A I do not. 

Q Well, of course, you do not mean to be 
understood that there was no iluuminating gas 
in that building on the 14th of February, 19261 
A That I do not know. I was not there in 
February. 

By the Court. 

Q I understood you to testify that you found 
no gas pipe leading from outside the foundation 
wall to the inside of the cellar 1 A No. 

Q You found none 1 A None. 

GEORGE SZUL, sworn as a witness on the part 
of the complainant, testifies as follows: 

Direct examination by Mr. Newton. 

Q1 Are you employed by the Perth Amboy 
Gas Company1 A Yes, sir. 

·Q What do you do for them 1 A I help the 
40 pipefitters and I am a handy man all around. 
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George Szul, direct. 

Q· Do you remember going to Carteret, New 
Jersey, on February 14, 19261 A Yes, sir. 

Q Which house did you go to in Carteret 1 A 
No. 3 Salem avenue. 

Q Who went with you 1 A Mike Putorick. 
Q When you got there did you see anybody 10 on the outside of the building1 A A lady was 

outside. 
Q A lady was outside 1 A Yes. 
Q Did you go into the building 1 A Yes, 

sir; I went in. 
Q What part of the building did you go into 

first 1 A Down in the basement. 
Q The basement-do you n1ean the cellar 1 A 

The cellar; yes. 
Q What did you do when you went into the 20 

cellar 1 A First I looked for a gas connection. 
So I did not find no gas connection. I smelled 
around the sewers and toilets and the water . service. 

Q Did you, smell all around the pipes in the 
cellar 1 A Yes. 

Q Did you smell the toilet 1 A Yes, sir. 
Q Did you find any smell of gas 1 A Abso-

lutely no. 
Q Did you stick your head in the toilet 1 A 3 0 

Yes, sir. 
Q And did you find any smell of gas 1 A 

No. 
Q Were there any gas pipes in the cellar 1 A 

No. 
Q Did you look at the water 1 A Yes. 
Q Where did you look at the water1 A The 

water service was even with the cellar floor and 
the water pipe was covered up with water. So 
I looked around for the gas and to see whether 4 o 
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George Szul, direct. 

the water would bubble, but the water was not 
bubbling. 

Q You looked for bubbles in the water? A 
Yes. 

Q Why did you look for bubbles in the water? 
A If I see bubbles then I know the gas followed 

10 the water service. 

By the Gou.rt. 

Q ,i\T as the whole surface of the cellar covered 
with water? A Yes; the water service. 

Q So that you had to walk in the water 1 A 
vVell, I had boots on, anyhow. 

Q How deep was the water 1 A About an 
inch over the service. 

20 By Mr. Newton. 

Q An inch over the service 1 A Yes. 
Qi Did you see any bubbles in that water1 A 

No, sir. 
Q Did you smell all around the pipes in that 

cellar? A Yes, sir; I did. 
·Q Did you detect any odor of gas? A No, 

Q Now, did you go upstairs? A Yes. 

3 0 Q Where did you go? A I went first in the 
kitchen. 

Q Did you see anybody in the kitchen? A 
Yes; I saw the wife and four kids. 

Q What was the name of the family? A I 
could not tell you. 

Q What did the wife say to you? A She 
told me she is sick; she is weak and got a head-
ache. 

Q· What was she doing in the kitchen? A 
She was preparing something to eat for the chil-

40 dren. 
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George Szul, direct. 

Q Preparing food? A Yes. 
Q What time of the day was that? A That 

was between about fifteen after twelve, daytime. 
Q Did her husband come in while you were 

there? A Yes, sir ; he came in. 

Mr. Newton: Is the husband, :Mr. Kilek, lO 
in court? 

Mr. Brown: I don't know; I don't think 
so; I didn't see him this morning. I will 
call and find out. 

( The name of Alexander Kilek being 
called, a man in the audience stands up.) 

Q Is the man now standing up the man you 
saw? A Yes. 

Q You saw a woman in the kitchen with him? 20 

A Yes, sir ; he came in. 
Q· That was the woman that said to you that 

she ·was sick; is that right? A Yes. 
Q· Now, then, what did you do up in the 

apartment to see whether there was any gas 
escaping? A I went down in the cellar again 
and I closed all the windows and doors and I 
went outside and waited for about fifteen minutes. 
Then I go back in the cellar again. I thought I ao 
might smell some gas then when everything was 
closed, but I did not smell anything. 

Q You did not smell any gas? A No. 
Q Were there any gas pipes upstairs 0? A 

No, sir. 
Q ,~That tirne did you leave there? A I left 

one o'clock. 
Q Where was the woman when you left there 1 

A The last I seen the woman was in the kitchen. 
Q Was she up1 A She was up; yes. 4o 
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George Szul, cross. 

Q: How many people were in the house when 
you were there1 A Jhere was the husband 
and wife and four children. 

Q Anybody else? A No. 

Cross examination by Mr. Brown. 
10 

Q What day were you there? A February 
14, 1926. 

Q You were not there when the five men from 
the gas company came in the evening, were you 1 
A No; I was not. 

Q You were not there at five o'clock that 
afternoon? A No;_ I was not there. 

Q When the four children and the wife were 
taken down sick 1 A No. 

20 Q You were not there when the fire depart-
ment came there, were you, to put out the gas 
fire? A No ; I was not there. 

Q How long have you worked for the gas 
company 1 A Twelve years. 

Q You know it is a high pressure system on 
Salem street? A Yes. 

Q You know that the gas is shut off on that 
street, do you not, since this fatality happened f 
A No; I do not. 

3 0 Q And that they are not serving gas there 

40 

any more1 A No; I do not. 
Q Where do you say the water was in the 

cellar 1 A Around the water pipe that comes 
into the cellar, the water service, what they call 
it. 

Q What about that? A It was even with 
the cellar floor. 

Q Why did you look around the water 
service 1 A Because a lot of times the gas fol-
lows the water service. 
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Q The gas follows the water service from the 
water main into the building? A Yes. 

Q Is that right? A Yes. 
Q It follows the sewer line, too, does it not; 

isn't that sof A I don't have any practice for 
that; I never found out anything like that yet. 

10 Q You have been inspector for many years? 
A I was not on that job very long. I did differ-
ent work. 

Q Gas escaping from the gas mains of the 
company will follow the water mains or sewer 
mains into the building, won't it? A Yes. 

Q And when the ground is frozen it is more 
apt to do that than when it is soft top, isn't that 
so ? A I could not tell you. 

Q When the ground is hard in the winter 20 time and it is soft underneath where the pipes 
are, the gas is very apt to follow along the soft 
earth, is it not f A I could not tell you. 

Q However, you looked around the water con-
nections to see if the gas was coming in there 
and you could not smell it 1 A Yes. 

Q At twelve o 'clocld A At twelve o'clock. 
Q Why did you come there; who sent for 

you 1 A I had been notified by a man that had 
charge of the place to go there to inspect, a leak. 

Q vVhat ,vas the man's namef A Charles 
Post. 

Q Is he in court here f A No. 
Q He is the company's man that had charge 

of that matter 1 A No; he has charge of any 
calls that come in during the day. 

Q How did they get the information that this 
gas was escaping and required your inspection f 
A They got a telephone call. 

Q That the gas \Vas escaping? A Yes. 

30 
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George Szul, cross. 

Q You say that where this connection was, 
that is, where the water came in the cellar, 
that there was water there? A Yes. 

Q Did that cover the entire connection where 
the water was 1 A Yes; it was an inch above 
the water line. 

IO Q There was an inch of water above the-
A The water was about an inch above the water 
pipe, and there was so much water in the cellar, 
in the basement, that the pipe was covered with 
that water. 

Q Do you mean the floor of the cellar was 
covered with water? A There was a hole and 
the water was in that hole; the water pipe was 
in the hole. 

Q Where was the sewer outlet 1 A The 
20 sewer outlet vvas about in the middle of the 

cellar, in the front wall. 
Q And the toilet was in the cellar 1 A Yes. 
Q It was not out in the yard? A No. 
Q The toilet had a direct connection to the 

street, had it not, with the sewer? A It must 
have. 

Q You did not examine around the toilet, did 
you? A Well, I examined, I stuck my head down 

3 0 in the toilet; I wanted to smell the gas, but I 
could not. 

40 

Q You did not light any matches around 
there? A I did not. 

Q Why didn't you light a match around 
there? A That is not possible. There is a 
rule not to use matches around gas. 

Q You can tell by lighting a match whether 
the gas is leaking? A I could tell different 
ways. 

Q Don't you ever light a match? A No. 
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By the Gou-rt. 

Q There is a rule not to light matches and 
you took no chances? A No chances. 

By Mr. Brown. 

Q This sewer connection was not in the water 10 . ' was it? A No. 
Q How many sewer connections were there? 

A I could not tell you; I was not interested to 
inspect the sewer. 

Q Didn't you inspect that? A Well, I could 
not recollect just how many connections there 
was. 

Q VV as the only connection you can remember 
the water connection °? A The water connection 
and the toilet. That is what I was instructed 20 
to inspect. 

Q I mean the connections that led from the 
street into the house; you don't know how many 
there were? A No; I do not. 

Q You did not examine them all, did you ? 
A No. 

Q You know that five men or more came after 
the death of this woman that same night ? 
A No. 

Q And dug up the connections from the 30 
street-you don't know that? A No; because 
I was home; I don't know anything about that. 

Q This woman was sick then, was she? 
A Yes. 

Q How abont the children-, ;vere they sick 
at the hour you got there 0? A One out of the 
four was sick, but they were all walking around. 

Q What was that child sick with? A She 
told me he got gas, too. 

40 
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George Szul, re-direct. 

Re-direct exa,mination by Mr. Newton. 

: l 

Q I show you that picture, No. 1334. Where 
was the water1 A (Indicating.) Here. 

Q Around that vent pipe? A Yes. 
Q I show you another picture. Where was 

10 the water? A (Indicating.) That is the water. 

By the Cou,rt. 

Q That is the ·water pipe? A The water 
pipe. 

By Mr. Newton. 

Q Where was the water that you saw?· 
A (Indicating.) It was down here. 

Q The whole cellar was not covered with 
20 water? A No; the whole cellar was not covered 

with water. It was low here (indicating) and the 
water was over that pipe. 

30 
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Q Where was the toilet bowl? A It was 
somewhere around here, I think. 

By the Gou.rt. 

Q To the left of the vent 1 A Yes; to the 
left. 

By Mr. Newton. 

Q And is that about the way it was when you 
were there; except for the toilet and the water1 
A Yes. 

By the Court. 

Q Was the toilet bowl at a place on this 
picture, No. 1334 where you could see it if it 
had not been removed 1 It would show on that 
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photograph, would it, if it had not been taken 
out? A I remember there was only a little 
passage from the water pipe on the left-the 
toilet-

By Mr. Newton. 

Q It was not this way, was it? A No. 

:Nir. Newton: I offer the photograph 111 

evidence. 
Mr. Brown: I object as not being con-

nected up. 

Q vVere these two pipes exposed that time 
when you were there 1 A I could not remember. 

Q You do not remember that 1 A No. 

"\VILLIAM GRACE, sworn as a witness on the 
part of the complainant, testifies as follows: 

Direct examination by Mr. Newton. 

Q What is your business? A Street fore-
man for the Perth Amboy Gas Company. 

10 

20 

Q Did you go to the premises, No. 3 Salem 
_street, following F 'ebruary 14, 19261 A I did; 30 

that night. 
Q What time did you get there1 A About 

eleven o 'clock-behveen ten and eleven. 
Q Between ten and eleven o'clock at night ? 

A Yes. 
Q Did you go into the cellar? A Yes. 
Q Tell us what you did in the cellar? 

A When we went in we looked to see if we could 
smell gas. We went all through the place. The 
only thing we could get would be around the 4 0 
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toilet where we could get sewer gas with a slight 
trace of illuminating gas if you looked for it. 

By the Court. 
Q I don't understand whether you say you did 

smell sewer gas ? A Yes, sir; I did smell sewer 
lO gas at the time. 

Q And do you say that you smelled illumi-
nating gas, too ? A Yes. 

By Mr. Newton. 

Q Did you inspect the cellar at that time ? 
A Yes. 

Q Did you have any light with you? A 
Yes. 

20 Q How did you inspect it? A With a flash -
light. 

Q Does that picture, No. 1334 disclose the 
condition of that cellar? A While we were in-
specting it, someone came down smoking a pipe. 

Q Does that picture show the condition as it 
existed then with the exception of the toilet ? A 
Yes. 

Q vVhere was the toilet at that time? A 
The toilet was here (indicating) if I do not mis-

3 o take - this one. 

40 

Q Do you mean one of these two outlet s 1 
A Yes ; this one. 

Q The one nearest the top of the photograph, 
is that where the toilet was? A Yes. 

Q Was there any water there? A Not here. 
Q Where was the water; was there any water 

in the cellar; was there any water in the cellar 
when you were there that night ? A No ; with 
the exception of this water here around this 
water pipe, around here. That was the only 
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place that there was any dampness at all, in that 
corner. 

Q By the water pipe, you mean the pipe 
going through the wall? A Yes. 

Mr. Newton: I again off er the photo-
graphs in evidence. 10 

Mr. Brown: I still object. This witness 
does not show that the photographs show 
the conditions that existed that night. 

The Court: He does, except that there is 
no toilet shown in the photograph. 

Nir. Brown: May I cross examine him on 
that? 

Mr. Newton: I am not through with him. 

Q Did you go upstairs in the house? A Yes. 20 
Q What did you discover upstairs? A Why 

there was a whole lot of people up there-how 
many I could not say. We looked up there and 
we could not get no gas, and the people were 
walking back and forth in through the house, 
and the children, and then we went down-

By the Court. 

Q When you say there was a whole lot of 
30 . people, how many people would you say were 

there? A I mean there was about six or eight. 

By Mr. Newton. 

Q Six or eight people in the house? A Yes. 
Q Did you see this woman at that time? 

A No; I did not see the woman at all. 

The Court : Are you speaking of Mr s. 
l{ilek? 

:Mr. Newton : Mrs. l{ilek. 40 
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Q Did you see :Mrs. Kilek at that time 1 A 
No. 

Q Are you familiar with the layout of the 
mains, the sewer and water pipes, in Salem 
street, in front of this building 1 A With the 
gas pipes I am, and the water pipes. The sewer 

10 pipe I am not. 
Q Where is the water pipe 1 A On the 

opposite side. 
Q On the opposite side from this building? 

A Yes. 
Q Where is the gas main in Salem avenue 1 

A In the west side of Salem avenue, which was 
near the house. 

Q That is, is that house on the west side of 
Salem avenue 1 A Yes; that house is on the 

2 0 west side. The house is on the west side. Ap-
proximately three to four feet out from the curb. 

Q It is four feet east of the curb 1 A Yes. 
Q Is that right 1 A Yes. 
Q How big a main is it 1 A Two inch. 
Q There was no gas from that main into this 

house1 A No. 
Q And there are no gas pipes in this house 1 

Mr. Brown: That is leading. 

3 O A Well, there was no gas pipes in the house 
but they led into an extension. There is an ex~ 
tension from the curb box . 
. Q I~i'" there any connection, any gas connec-

tio1:, between 3 Salem avenue by pipe with the 
main of your company in Salem avenue 1 A 
No. 

Q Did you make any examination along the 
street? A Yes. 

Q What did you do1 A Drove bars alono· 
4 0 there. t:, 
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Q You drove bars down 1 A Yes, sir. 
Q How deep did you drive them down? A 

Two feet. 
Q How far underneath the level of the street 

is that gas main? A About two feet. 
Q At what intervals did you drive these bars 10 

down? A vVhy, approximately four feet apart. 
Q vVhat was the result of driving these bars 

down 1 A No gas. 
Q No gas1 A No gas. 
Q You could not smell any gas? A Not 

there. 
Q vVhere could you smell gas around there? 

A In the sewer. 
Q In what sewer 0? .A The sewer going into 

that house. 
Q vVhere did you smell it at, at what point? 20 

A At the toilet. 
Q At the toilet 1 A Yes. 
Q What kind of gas could you smell 1 A I 

think it was sewer gas. 
Q How long have you been employed by the 

Perth Amboy Gas Light Company? A About 
twenty years. 

Q What has your duties consisted of in that 
time? A Gas fitting, now reading meters; I 
have done every thing for the gas company, that 30 
is, in that line of work. 

Q You have inspected cellars 1 A Yes. 
Q And smelled cellars in that time 1 A Yes. 
Q You had a gang of men with you there 1 

A Yes. 
Q ,Vhat did you and these men do around the 

house 1 A The first thing I did was to see if 
we could locate gas in the house. vVhen we could 
not locate it in the house, we went outside of the 
house. 
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Q You went where1 A Outside of the 
house. 

Q What did you do when you went outside 
of the house 1 A Dug up around the sewer. 

Q Where was the sewer in relation to the 
house! A It runs straight on out from the 

10 house. 

20 

Q Out across the sidewalk! A Yes, sir; 
under the porch and out. 

Q To what extent did you dig up 1 A Well, 
down until we found the sewer. 

Q How far was that! A Well, that was 
about the bottom of the cellar; I would say 
about four feet. 

Q What did you find when you dug down 
four feet 1 A There was gas in the sewer. 

Q There was gas in the sewer! A Yes. 
Q Was it observable without getting close to 

it! A No. 
Q How did you discover the presence of gas 1 

A By digging down there. 
Q By digging down under the ground 1 A 

Yes. 

By the Court. 

Q I-low did you determine there was gas 
30 there1 A What is that1 

40 

Q Digging a hole did not tell you there was 
gas 1 A Putting bars down the way we done 
at first. 

Q Mr. Newton is asking you about this hole 
you dug down to the sewer pipe and you said 
there was gas there 1 A Yes. 

Q How did you determine there was gas 1 A ,v e tapped it. 
Q What do you mean by tapping it 1 A vVe 

tapped the sewer. 
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Q' How did you determine there was gas in it! 
A Because we made a-

Q How did you know it was gas! A Smelled 
it. 

By Mr. Newton. 

A I Would 10 Q What kind of gas was that 1 
say it was sewer gas. 

Q Did your men do anything else on the 
outside of the house! A Yes ; we dug up along 
the curb. 

Q What did you do 1 A We dug up along 
the curb. 

Q Where! A In between the sidewalk and 
the street. . 

Q In between the sidewalk and- A Yes. 
Q And the curb 1 A Yes. There is a space 20 

there of about two feet. 
Q What did you do there! A To see if we 

could find any gas there, and we could not. 
Q What did you do? Did you dig up at that 

point! A Yes. 
Q How deep! A Probably about two feet. 

By the Court. 

Q At what point did you dig? A Straight 30 
out from the house. 

'Q Anywhere near the sewer pipe! A No. 
Q The water pipe! A Along the water 

·pipe; yes. 
Q Did you go down to the water pipe 1 A 

Yes. 

By JJ1r. Newton. 

Q Did you discover any gas there? A No. 
Q Well, then did you do anything around the 40 

house at that time! A No; nothing n1ore. 
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By the Court. · 

Q Is there a gas connection, do you know, 
that leads from the gas main in the street towards 
the house? A Yes; to the curb. 

·Q· How far from the gas main, in the direc-
tion of the main line in the street, does this con-

). O nection lead toward the house? A About four 
feet approximately, or five feet-between four 
and five feet. . 

Q What does that end in? A \iVith a plug 
and cap. 

Q How do you know there is a plug and cap? 
A They always put them there. 

Q I know they always do, but did you examine 
it to see? A Yes. 

Q· Was there any odor of gas in there? A 
20 No. 

By Mr. Newton. 

Q That connection that you speak of that 
ended in a plug was outside the house; is that 
right? A Yes. 

Q And how· far from the front wall of the 
house? A From the sidewalk there is ten feet; 
I would say from the sidewalk back to the house 

3 0 would be ten feet more. 

By the Court. 

Q How far, then, was the plug from the house, 
about? A About twenty feet. 

By Mr. Newton. 

Q And between where this plug was and the 
the house wall was what-earth? A Yes. 

Q There was not any connection? A No; 
4 O there is earth ; there is a concrete sidewalk. The 
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curb is first and then about two feet and then the 
sidewalk of about five feet and then earth. 

Mr. Newton: I again offer these two 
photographs in evidence. 

The Court: I will determine that after 
the cross examination. 

Cross examination by Mr. Brown. 

Q vVhy did you dig outside of the building 
from the building proper out to the gas main? A 
We did not dig from the building proper out to 
the gas main. 

Q How much digging did you do under the 
porch 1 A Where the sewer was. 

10 

Q Well, you went down to the sewer connec-
tion ? A Yes. 20 

Q· You did not go down to the water connec-
tion? A Both were close together. 

Q Both together? A They are both in the 
same trench. The water is a little higher than 
the sewer. 

Q So that the water is higher than the sewer 1 
A Yes. 

By the Court. 
30 

Q They are both in the same trench, do I 
understand 1 · A · Yes. 

By Mr. Brown. 
Q These pipes, did you follow them across 

the street? A No. 
Q· You are acquainted with Salem street, are 

you not? A Yes. 
Q (Showing witness.) I show you here a 

photograph and ask you if that is a photograph 40 
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of the condition of that street at that tin1e that 
this thing occurred, the accident which resulted 
in Mrs. Kilek 's death? A I could not say that 
time. 

Q That is a paved street, is it not? A Yes. 
Q Will you please explain to the Court how 

1 O you examine with your bars through the street 
to ascertain if there was a gas leakage in a public 
highway? A By driving down with a sledge 
hammer. 

20 

Q Through the pavement? A Yes; through 
the pavement. 

Qi I show you again this photograph and ask 
you if this shows where you drove the bars 
through that you used to perform your duties? 
A I cannot say that they are or are not. 

Q However, you did break through the pave-
ment, didn't you? A Yes. 

Q In squares? Did you break through the 
pavement for several feet in squares? A In 
places where we went down, we would take a 
square. 

Q How big? A According to how far we 
had to go with it. 

Q Now, :Mr. Grace, as a foreman of the com-
30 pany in this particular section, you know that 

gas has been escaping into the street from your 
mains. A Every time we get notified we send a 
man to repair any leak-

Q I am not asking you that. I am asking you 
about this particular street. You know you 
have had trouble about leaks in this street? A 
Yes. 

Q And they were so profuse that they caught 
fire, didn't they, on the surface? A Along the 

4 0 curb line, yes. 
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Q Right in front of this house, A No; not 
in front of the house. 

Q, Don't you know as a fact that this very 
night, that when you went there that a little 
water that was in the gutter contained bubbles 
where the gas was passing up through it? A 

10 No, sir. 
Q Tell me where you did find the illuminating 

gas that you smelled? A Well, I have told you 
before, in that sewer. 

Q In the sewer? A In the sewer ; yes. 
Q You found illuminating gas? A Gas. I 

would not say it was illuminating gas. 
Q You would not say it was not, would you? 

A No. 
Q You testified on your direct examination 20 

that you smelled a trace of illuminating gas, 
didn't you 1 A Yes. 

Q Where did you smell that trace of illumi-
nating gas? A Where I testified before, in that 
sewer. 

Q In the sewer? A Yes. 
Q Where else did you smell a trace of il-

luminating gas? A That is all I can recall. 
Q Do you mean to say that you did not srnell 

gas in the trench outside? A vVhy, I don't 30 
know. I could not say now. 

Q You could not say? A No. 
Q Don't you know as a fact that you did so 

find it there? A No; I do not know that as a 
fact. That is two years ago. I do not know that 
as a fact. 

Q This gas connection that leads fron1 tlw 
main in the street outside passes under the side-
walk? A No. 

Q It ends where? A At the curb. 40 
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Q From the curb to the sidewalk proper is a 
distance of about four feet, is it not 1 A Ap-
proximately that. 

Q And that is earth, that four-foot strip 1 A 
Yes. 

10 
Q The walk itself is about four feet wide1 A 

Yes. 
Q And from the sidewalk to the building for 

a distance of fifteen or twenty feet is earth? A 
Yes. 

Q This was in the winter tiine, was it not f A 
In February, yes. 

Q Mr. Grace, have you ever in your experi-
ence oibserved the result of the ground being 
froz:n and the sub-soil being soft to the gas 
passing through the soft soil rather than up 

20 through the frozen ground f A Well, it will 
pass naturally where there is the least resistance. 

Q That would be where the subsoil is f A 
Yes. 

Q 1t is nothing uncommon for escaping gas · 
to follow the lines of water and sewer mains on 
through the mains leading into a house? A No. 

Q It is uncommon or it is 1 A It is uncom-
1non ; yes ; it is uncommon. 

Q You have had leaks at Carteret quite often 
30 have you not f A Yes. ' 

Q Do you remen1ber the Deak case 1 A Yes. 
Q That was close by this propertyf A That 

had nothing to do with that street. 
Q That was a gas leak where seven people 

were suffocated about that time 1 A That was 
an entirely different case. 

Q And three people lost their lives there-an 
entire familyf A I don't know. You know. 

Q You know, too, don't you? A I know 
40 they died, but what they died from I don't know. 
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Q Were you not the man who inspected the 
premises? A No. 

Q This sewer connection that extended from 
the main into and beyond the curb, did you dig 
around that f A Yes. 

Q You dug down to the plug that is in the 
end of it 1 A Inside or outside are you talking lO 
of now? 

Q Outside. A Yes. 
Q You dug all around it? A Yes. 
Q Why did you dig around it f A When 

you go for a leak, you are going to find it if it is 
there and you keep on looking. You think maybe 
you will find it. 

Q You shut the gas off finally, didn't you 1 
A Finally ; yes. 2 o_ 

Q When was it that you shut the gas off1 A 
I cannot recall now. 

Q That was after your first inspection out 
there, was it not 1 A Yes. 

Q How soon after? A About a week. 
Q About a week after 1 A Yes. 
Q You have never turned it on since, have 

you 1 A \Ve never had consumers on that street 
from the time it was put in, and there is no de-
mand for it. 30 

Q I will ask you this : You never had any 
trouble with that street about leaks since you 
shut the gas off 1 A Yes. 

Q With the gas shut off? A On that street. 
There are only two blocks on that street. 

Q I mean the two blocks that are shut off. 
There is no more con1plaint about gas there now, 
is there1 A No. 

Q But before that you did have constant com-
plaint, didn't you 1 A Not constant. \¥ e had 40 
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several complaints but not constant, because we 
fix them any time we get a complaint. 

Q You use high pressure gas, don't you, at 
Carteret 1 A No. 

Q You say the gas is not high pressure 1 A 
No; the gas is not high pressure, not at 25 

lO J)Ounds when they run as high as 95 pounds and 
100 pounds. 

Q Where at 1 A Why, you can look it up if 
you want to find out what high pressure is; 25 
pounds is medium pressure. 

Q What do you call high pressure 1 You call 
this medium pressure 1 A Yes. 

Q You call it medium pressure, do you 1 A 
Yes. 

Q What is the lowest pressure that you carry; 
20 what is low pressure gas, what pressure 1 A 

vVhy, low pressure gas would be-

Mr. Newton: I object to this as not proper 
cross examination. I have not gone into it 
on my direct examination. This witness 1s 
not qualified as an expert on pressure. 

Q There is what is known as low-pressure 
gas, is there 1 A Low-pressure gas would be 

3 O measured in inches. 

40 

Q Low pressure gas is measured in inches 1 
A Yes, two inches makes one pound. 

Q For ordinary distribution you have _pound 
pressure 1 A No. 

Q Have you pounds 1 A Not pounds; inches 
in low pressure. You want to know, don't you 1 

Q Low pressure. A You can figure that. I 
told you two inches made a pound. Four inches 
pressure you can burn. 

Q Four inches pressure 1 A Yes. 

81 
J!Villiam Grace, cross. 

Q That is four pounds 1 A If you want it 
that way. 

Q The pressure that you carry is about 25 
pounds 1 A It goes up to 25 pounds; yes. 

Q Is not the reason why you have to have 
high pressure, because your mains are so small, 
they are not sufficient for capacity and you have lO 
to force the gas 1 A No. 

Q When you went into this house that night 
you did not know Mrs. Kilek was dead 1 A I 
did not say that. 

Q Did you know she was dead 1 A Yes. 
Q You were asked if you saw her 1 A I did 

not see her. 
Q How did you know she was dead 1 A I 

was informed she was. 

The Court: For my information and per-
haps for an admission on the record, what 
time did Mrs. Kilek die 1 

Mr. Brown: About nine o'clock. 
Mr. Newton: I thought that was shown 

on the death certificate. 
The Court: It does not give the hour. 
Mr. Newton: No; it does not. 
The Court: She died February 14th 1 
Mr. Newton: It was the 15th and this ex-

amination was on February 14th in the night; 
the death was on February 15th. 

The Witness: It was before n1y visit. 

Q You had how 1nany men with you 1 A 
Four. 

Q What did you do to destroy the trace of il-
lun1inating gas that you found in the place 1 A . 
1Vhat did we do 1 

20 

30 

40 
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Q Yes. A To destroy it 1 
Q Yes. A When we tapped the sewer there 

that would let out what gas there might be in-
stead of going into the house, out under the 
porch. 

Q You mean that by tapping the sewer you 
10 let out not only sewer gas but any illuminating 

gas there might be. A Any gas. 

20 

Q Can you explain how it let the illuminating 
gas out 1 A Why, by making a hole it lets it 
out. 

Q You did not make a hole 1 A Yes. 
Q Did you put a vent from that into the top 

soil 1 A I would not say whether we did or not. 

By the Court. 
Q Was it the water or the 

.tapped 1 A The sewer . pipe. 

By Mr. Brown. 

. sewer pipe you 

Q After you tapped the sewer pipe could 
you notice any trace of illuminating gas after 
that, inside 1 A No. 

Q Now, you have been questioned about two 
photographs that are shown here, one known as 
1335 and the other as 1334. Questioning you 

30 about 1334, do you mean to have the Court and 
counsel understand that that photograph shows 
exactly the condition of the cellar as you found 
it that night 1 

Mr. Newton: That is not the fact. 

A No; that is not the exact condition. 
Q Is it not a fact that the cellar was not dug 

up as shown in this photograph 1 A No; it was 
4 o not dug up. It was very much mussed. 
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By the Court. 
Q What is the difference between this photo-

graph of the cellar and what you found 1 A 
There was a toilet in it that time, which is not 
there now. 

"' " Q That is the only differencef A Yes. 10 

By Mr. Brown. 

Q Do you say that that toilet was connected 
with these . sewer outlets that have the cap on 1 
A It was on one of these. 

Q What was on the other 1 A vVell, there 
was a toilet there-that condition is changed since 
that- ·but it was connected there. The toilet was 
inside. 

Q •Will you mark where you say the toilet 20 
was, as you know it 1 Make an x: A It is 
facing to me. I would say it is there. 

Q What are these other things that you see 
in the cellar there with caps on 1 A Sewer con-
nections. 

Q Didn't you point out to Mr. Newton, when 
he asked you about the location of this toilet that 
you say was there, that it was fastened to the top 
sewer connection shown on the photograph on 
the right side 1 A I do not think I did. 30 

Q Didn't you say that 1 A I do not think 
I did. 

Q Didn't you put your finger and say: "On 
this top one 1 '' A Did I 1 

Q Yes. A Well, if I did, I have changed 
my mind. 

Q You have changed your mind 1 A Yes. 
Q You say these two outlets shown on .the 

right-hand side of the picture w~re not there 1 A 
No; I do not say they were not there. 40 
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Q What were they used for1 A I don't 
know what they were used for. 

Q Do you know whether it is sewer or water 
or gas1 A No. 

Q You could not tell that night 1 A That 
night I could tell what was in that cellar. This 

lO wall-I don't know-you don't know whether 
that is connected on the other side or not, do 
you1 

·Q Well, I cannot say about that. I am asking 
you. A I say the condition that night was en-
tirely different than that. 

Q Entirely different 1 A Yes, sir; the toilet. 
Q That is the only difference 1 A That is 

the only difference. 

20 Q Now, then, about those outlets-were they 
there 1 A Here is one you can tell better on. 
That is the same picture. Right in there. 

By the Court. 

Q Mr. Brown is asking you about picture 
1334 f A This here 1 

Q Yes. A That one there. 
Q What about that one 1 A That was not 

the same. I think that pipe came in further here. 
30 

40 

By Mr. Brown. 

Q You are pointing to what appears to be 
two plugs on pipes 1 A Yes. 

Q On the right-hand side of the picture 1 A 
Yes. 

Q You say they were not there f A It was 
not the same then. No; I do not think so. I did 
not see it that way. 
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By the Court. 

Q Senator Brown is trying to find out from 
you whether the picture 1334 .depicts the condi-
tion of the cellar as you saw it when you were 
there in February, 1926. If not, what is differ-
ent 1 A At that time there was a toilet. 

Q There was a toilet 1 A Yes. 
Q Somewhere in the cellar1 A Somewhere 

in the cellar, and there was a partition across in 
here (indicating). 

Q A wooden partition across the cellar 1 A 
Yes; along there. That is where the toilet was 
then. 

Q About these two outlets, covering the open-
ings that are shown in 1334, were they there, 
even if covered up, in February, 19261 A This 
(indicating) was there. 

Q The upper one 1 A Yes. 
Q How about this one 1 A That was there. 
Q Therefore, the condition of the cellar was 

the same 1 A Yes. 
Q The water pipe shown in the photograph-

A (Interrupting.) Yes. 
Q Continuing.) -and the vent pipe marked 

with the circle, were there in February, 19261 
A Yes. 

Q As shown by the photograph 1 A Yes. 

By Mr. Brown. 

Q Where was the toilet; what was it fastened 
to 1 A To the floor. 

Q ·vVhere on the floor 1 Show on the photo-
graph where it was fastened. A Right around 
here. 

10 

20 

30 

40 



86 

vVilliam Grace, cross. 

By the Court. 
Q Over the vent pipe? A Yes. There was 

no vent pipe. 

By Mr. Brown. 
1 o Q There was no vent pipe there, you say 1 

A Not that I seen; no. 

By the Court. 
Q Was there a vent opening? A No; sat 

right down on top of that. There was no vent 
over here. 

Q No sewer vent? A No sewer vent. 
Q Nowhere any vent? A Not in the cellar. 
Q, Will you look at photograph 13351 Does 

20 that portray the condition of the cellar as it 
was in Ferbruary, 1926, and if not, what is there 
different? A The toilet. There is a difference 
right in here (indicating). This partition-

30 

40 

Q Photograph 1335 shows a partition, does 
it not? A No ; not through-

Q This (indicating) is 1335. That shows a 
partition, does it not 1 A Yes; but this one 
does not. 

Q 1334 does not 1 A No. 
Q What is this on the end here 1 Isn't this 

the same? Isn't this the same on 1334-at the 
top of 1334 ?- A Yes. 

Q Isn't this the end of the partition on 1334? 
A Possibly it is. 

Q Then, the partition does show on photo-
graph No. 1334, does it not? A Yes; accord-
ing to that. 

T!f illiam Grace, cross. 

By Mr. Brown. 

87 

Q That floor, as I understand it, was an 
earthen floor at the time you were there? A I 
think not. I think in there was cement. 

Q All around the floor1 A In that partic-
ular part of it; yes. 

Q It was level 1 A No, it was not level. 
Q I mean substantially level? A No; it was 

very poor. It was a very poor cellar right there. 
Q But it was a hard surface? A Yes. 
Q You are asked a question about changes in 

the photograph. Another change was that all 
of this cellar as shown in the photograph, that 
is, the floor of the cellar,-can you say whether 
it was dug up like that when you were there? A 
No; it had to be dug up to change this. 

10 

20 
By the Court. 

Q To change what 1- A They had taken the 
toilet out of here in the meantime. 

Q They did not have to dig up the whole 
cellar floor to take the toilet out 1 A No; but 
here. 

Q You mean to say the cellar floor has been 
dug up? A Yes. 

Q1 (Showing witness.) Look at this one. A 
Yes; sure; it has been dug up. 3o 

Q It looks like a piece of concrete in the fore-
ground 1 A Yes, sn·. 

By Mr. Brown. 

Q So that the floor is not in the same condi-
tion as when you were there? A No. 

Q The Court has questioned you about 1335. 
It looks as if the two caps there were on the old 
cement, does it not? A No; it looks like one 

40 · 
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was-this one here. This one (indicating) does 
not look like that. 

Q Don't you remember seeing cement around 
the pipe f A Yes; but don't you see here where 
it is broke through t 

10 Q However, you do not know what these two 
caps led to, whether sewer, gas, water or what, 
do you f A No; I do not know what they were 
leading to. 

Q Not knowing what they led to, you did not 
examine them, did you f A I say not now I 
don't know. 

Q Do you remember? A At that time I did 
know what they led to. 

Q What did they lead to? A I told you that 
20 time I knew what they led to, but today I cannot 

tell you what they led to. 
Q Did you examine around these pipes f A 

Sure. 
Q You did not dig up to find out if there was 

any leak there? A No. 
Q You mentioned something about a man 

coming down cellar smoking a pipe f A Yes. 
Q What did you do to stop him, if anything f 

30 A I told him not to come down in that cellar 
while we were working around there, but he came 
down, but there was no occasion to drive him 
back. 

Q Did he remain there smokii1g the pipe, or 
did you chase him out f A We put him out. 

By the Court. 

Q Right away? A As soon as we seen him 
coming down there, but he didn't go out right 

40 away, not for a f_ew minutes. 
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By Mr. Brown. 

·Q· Did you know that three or four of the 
children of this family that afternoon, between 
five o'clock and nine o'clock that night, when 
their mother died, became so ill that their lives 
were despaired oft A No. 10 

Q Don't you know that there was a complaint 
made about that f A No. 

Q How many complaints had you had prev-
ious to February 14th, about gas escaping on 
that street? 

Mr. Newton: I object to that as imma-
terial and irrelevant. 

The Court : I will allow the question if 
you will confine it to the two blocks where 20 
the gas has been shut off. I do not know 
how long this street may be. The witness 
says the gas has been shut off for two blocks. 

Q These two blocks where the gas was shut 
off, how many complaints did you have about the 
gas escaping there for a year previous to shutting 
off 1 A The year previous f 

Q Yes. A I would say that we had three 
or four. 30 

Q There might have been more than that 
without your knowing it f A Hardly. 

Q Eh? A No ; I do not think there would 
be. 

Q I ain asking you in that particular locality, 
if that gas was not escaping so violently or so 
strongly or whatever you might call it, that it 
caught fire on the surface and the firemen came 
there and put it out and used bags and what-not 
to try and stop it from burning f A Along the 

4 0 
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curb it came up. It has come up along the curb 
there, but no further. 

By the Court. 
Q How near this house 1 A I would say 75 

feet away from here. 

By Mr. Brown. 

Q And there was a fire there 1 A Yes. 
Q And the fire would last how long 1 A 

About a minute or two minutes and go right out. 

By the Court. 

Q· How long was that prior to February, 19261 
A I could not give you the date. 

20 Q Well, approximately1 A Well, about, I 
would say two months before that. 

·Q Two months before February, 19261 A 
Yes. 

Q That is, about December, 19251 A About. 

By Mr. Brown. 

Q This night that you were in the cellar, I 
understand it, there was dampness around the 

30 water pipe-no water; is that so1 A No; it is 
not so. There was water. 

40 

Q I thought you said it was damp there 1 A 
No; no; I did not say that; I didn't say any-
thing like that. 

Q I know you used the word ''damp.'' You 
said it was damp around the pipe. What did you 
mean by that 1 A No; I did not. 

Q You said there was a hole around the water 
pipe 1 A Yes ; there was a hollow around the 
pipe. 
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Q Around the pipe where you say the toilet 
was, that has been described as a vent, was there 
any water around there, or couldn't you see it 1 
A The toilet. 

Q You could not see it 1 A The toilet 1 
Q Can you explain how it was that you could 

smell illuminating gas and trace it around the lO 
outlet of this toilet, or in that section-what the 
effect of it was upon the water that there was 
there1 A No. 

Q You cannot explain that1 A No. 
Q Why 1 A There was no effect on it. 
Q1 No effect 1 Where did the gas come from 

-out of the vent itself or out of the toilet? A 
There was no vent there in the toilet. 

Q Did it come from the toilet 1 A Yes. 
Q Was there water actually existing around 

the water pipe where it entered the earth or 
floor1 A Yes. 

Q And where did that water pipe lead to 
that was so close to the sewer-to the connection 
-can you tell the Court 1 A It supplied the 
house with water. 

Q That was just the entrance point 1 A 
Yes. 

20 

Q You did not follow that water line, did 30 
you 1 A Which way do you mean? 

Q Anyway. A Why, yes. 
Q I mean on the interior? A The interior? 
Q Yes. A No; but you would not find the 

gas following the outside of a water pipe. 
Q I rnean where it entered the earth 1 A 

Yes. 
Q And under the floor, if it did go under. A 

It came right in that portion of the cellar, that 
is, where it came in through the wall, right there. 40 
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By the Court. 

,Q I understood that the water pipe came in 
through the wall f A Yes. 

Q And then along the wall and under the 
floor 7 A Yes. 

lO By Mr. Brown. 

Q Where did . it go to from that point f A 
To the main. 

q Inside the cellar from that point where it 
went in, where did it go to from there 7 A It 
came through the cellar wall-

By the Court. 

Q It ran a few feet through the cellar floor 
2 o and along the cellar floor 1 A Yes. 

Q Or did it run along the top 7 A It ran 
under the top. 

By Mr. Brown. 

Q Where did it go from there; where did it 
next come out to supply the house upstairs 7 A 
Right through the floor, the first floor and second 
floor. 

Q You have referred to the inlet of the water 
30 main from the street and you have it going into 

the floor. Where did it come out, in what part of 
the cellar, the supply upstairs f A I was not 
interested in that because I never looked to find 
a gas leak on the outside of the water pipe in 
the cellar. 

Q Where do you find them 7 A You will 
find them inside the pipe if you are looking to 
find them. 

Q, Did you follow along the water pipef A 
40 No. 
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Q You did not try the other outlet where it 
left the cellar floor 7 A No. 

Q You cannot tell where that iron plug is at 
the end of some pipe on the right side of that 
photograph before you, what that pipe is used 
for! A No. 

By Mr. Newton. 

Q As a result of the investigation you made 
around there, you could not find any leak in the 
gas n1ain f A No. 

The Court: He has testified that there 
was no leak from the gas main into this 
house, as I understand, except so far as 
might be indicated by what he thinks was 

10 

a trace of illuminating gas in the sewer 20 
connection. 

Mr. Newton: I simply wanted to make 
sure of it. 

I now offer the two photographs in evi-
dence. 

Mr. Brown: I still object. 
rrhe Court: They will be admitted. 
(Photographs heretofore marked C. 5 and 

C. 6 for identification marked Exhibit C. 5 30 
and Exhibit C. 6.) 

BENJAlv1IN A. SCHWARTZ, sworn as a wit-
ness on the part of the complainant, testifies 
as follows: 

Direct examination by :Mr. Newton. 

Q vVhat is your profession f A Physician. 40 
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Q And surgeon? A Yes. 
Q Where are you licensed to practice? 

Mr. Brown: We will admit the qualifica-
tions of the witness as a physician and 
surgeon. 

Q Suppose you give us a brief statement of 
your education and any special positions that 
you have held. A I graduated from Cornell 
Medical College in 1907; Coroner's physician in 
1915. 

Q Coroner's physician, New York County? 
A New York County, 1915 to 1918, when . the 
office of chief medical examiner was created. I 
was then appointed acting deputy chief medical 
examiner and remained there up until about six 

2 0 months ago when · I resigned. · I am visiting 
physician to St. Mark's Hospital. I taught in 
several medical schools and I performed over 
1,000 autopsies. 

Q Have you ever performed any autopsies 
on persons alleged to have died of illuminating 
gas poisoning? A Yes. 

Q How many? A I believe abo.ut 100 ap-
proximately. _ 

Q I-lave you examined bodies of persons al-
3·0 leged to have died of illuminating gas poisoning? 

A Yes. 
Q About how many have you examined? A 

Approximately several hundred. 
Q In your opinion, would an autopsy at this 

time made on the body of a person who died 
February, 15, 1926, disclose with reasonable cer-
tainty the cause of death? A It might. 

Q In your opinion, would an autopsy at this 
time show the possibility of death having been 

40 , caused by illuminating gas poisoning? A Yes. 
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Q What examination would you make to dis-
close whether death had been caused by illumi-
nating gas poisoning? A You mean in gen-
eral or in this particular instance? 

Q In this particular instance. A The lungs 
· and liver would be removed and examination 
made for carbon monoxide, and also the entire IO 
body would be autopsied to determine if there 
was some other cause of death. 

Q The presence of carbon monoxide would be 
the factor or one of the factors in determining 
whether death had been caused by illuminating 
gas poisoning? A Yes. 

Cross examination by Mr. Brown. 

Q You said, didn't you, that you might be 20 ' 
able to determine that death was caused by 
illuminating gas? A I might be able to detect 
the presence of carbon monoxide. 

Q Why did you use the word "might"? You 
are not sure of that, are you? A Let me ask 
this: vVas the body embalmed? Can I have that 
information? That is very importatnt. 

Q I can tell you very frankly that the body 
was embalmed; all the blood was taken from the 
body and the usual embalming service was per- 30 
forn1ed, under the usual undertaker's n1ethods. 
A The only inforn1ation I desired was whether 
the body was embalmed. It Vi7ould not matter 
much whether the blood was removed or not. 
In cases where bodies have been embalmed we 
cannot detect the presence of carbon monoxide 
in 100 per cent of cases. vV e are merely able 
to get it in about 20 per cent. of cases. 

Q 'I,hat is why you used the word "might"? 
A Yes. 

40 
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Q This carbon monoxide gets into what-the 
blood 1 A The blood. 

Q ,Vhat traces does it leave 1 A Well, if 
there is carbon monoxide present you will find 
it in examining the blood or any organ that might 
contain the smallest quantity of blood; there 

10 isn't much necessary for determining that. 
Q I say, doctor, how do you determine that; 

what is there in the blood or any other part of 
the body that shows carbon monoxide; does it 
get black, or does it get red or a different color, 
or what 1 A In a fresh case where the body 
has not been embalmed there is a pinkish dis-
coloration of the skin. 

Q Doctor, in this case, where a woman took 
sick about five o'clock and died at nine o'clock 
from alleged illuminating gas poisoning, Febru-

2 O ary 14, 1926, and where after death her body 
underwent the usual administrations in prepara-
tion for burial, the blood was taken from her 
body and she was embalmed with formaldehyde 
solution, and she has been buried from that day 
to this, do you want the Court to understand 
that you can positively tell whether there are 
traces of illuminating gas poisoning at this late 
day! A For your information, I might state 
the length of time would be immaterial. If the 

3 O body were not embalmed, we could assure you 
in 100 per cent. of the cases. Length of time is 
immaterial. It is the process of embalming, ancl 
in that case the length of time is immaterial, 
whether a year and a half or a day. As I said 
originally, in about 20 per cent. of the cases we 
can detect carbon monoxide. 

By the Court. 
Q Is there any other evidence of death by 

40 illuminating gas poisoning than the evidence 

97 
Benjamin A. Schwartz, cross. 

shown by the presence of carbon monoxide! A 
No. 

Q Any other condition of the organs of the 
body1 A No. 

Q I suppose the ability to detect carbon 
monoxide in cases of embalming-you say 1s 
about 20 per cent. of the cases-would depend 10 
somewhat upon the manner in which the body 
was embalmed, would it not ! A Well, princi-
pally upon the aniount of gas that the individual 
had inhaled. 

Q The completeness of the embalming opera-
tion would have something to do with it, would 
it not! A That would have considerable to do 
with it. 

By Mr. Brown. 

Q Have you ever, in your experience, ex-
amined a body one and a half years after if was 
interred, after death from alleged gas poisoning 
and after emblaming ! A Not that length of 
time; no; I have not. 

Q What is the longest length of time where 
you have made such an examination 1 A And 
performed an autopsy 1 

Q Yes. A In general 1 

20 

Q No; for gas poisoning ! A ,Vell, that I 30 
don't remember. 

Q Is it not a fact that .all your cases of 
autopsy have been perf onned before embalming 
and shortly after the alleged occurrence 0? A 
No; we perform any number of autopsies after 
embalming. 

Q I mean it has been within a short time aft er 
<leath1 A Yes. 

Q vVhat would you say was the longest time 
that you can remember, in a case of death from 

':LO 
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illuminating gas poisoning, that you performed 
an autopsy? A That I cannot remember. I 
perform so many autopsies it would be very hard 
to give you any definite information. 

(At this point recess is taken until two 
o'clock in the afternoon.) 

Mr. Newton: I offer in evidence C. 5 for 
identification and C. 6 for identification. 

( C. 5 for identification is marked Exhibit 
C. 5. C. 6 for identification is marked Ex-
hibit C. 6.) 

Complainant rests. 

DEFENDANT'S CASE. 

MICHAEL ZYLKA, sworn as a witness on the 
part of the defendants, testifies as follows : 

Direct exa.mination by Mr. Brown. 

Q You are an undertaker 1 A Yes, sir. 
Q Licensed by the State of New Jersey 1 A 

Yes, sir. 
30 Q And have been for many years? A Twen-

40 

ty-three years. 
Q In that time . how many bodies have you 

embalmed? A Averaging 160 or 170 a year. 
Q You were the undertaker who performed 

the embalming operation on Mrs. Kilek? A 
Yes. 

Q ""\Vhat did you do when you went to her 
place, and when was it? A Well, when she was 
dead I was away that day, but my assistant went 
there and embalmed the body. 
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By the Court. 

Q What did you do! A My assistant em-
balmed the body. 

Mr. Newton: I am willing to admit that 
the body was embalmed. 10 

Mr. Brown: That is all I wanted to prove 
by this witness. 

By Mr. Brown. 

Q Was the body embalmed in the usual way? 
A Just what the law called for. 

FRANCIS BORN, sworn as a witness on the 
part of the defendants, testifies as follows: 20 

Direct examination by Mr. Brown. 

Q You have lived in Carteret how many 
years? A Twenty-two years. 

Q -What is your official position there? A 
Inspector for the Board of Health. 

Q You are that now, are you 1 A Yes. 
Q How many years have you held that p~si-

tion 1 A Fourteen years. · 3 O 

Q In February, 1926, you were such health 
inspector 1 A Yes, sir. 

Q In the course of your duties did you ex-
amine the apartment occupied by the Kilek's on 
Salem street 1 A Yes. 

Q How well acquainted are you at that place! 
A I am well acquainted with the place. 

Q Did you examine the place about the time 
of the death of this woman 1 A The day after. 40 



100 
Francis Born, direct. 

Q What did you find there 1 A I was noti-
fied in the morning when I came in the office 
at half-past eight; I found a notice on my desk-

Q Because of the notice did you go 1 A To 
go and inspect for a gas leak. 

10 By the Court. 
Q Did you go there 1 A I did. 
Q Tell us what you found there 1 A I came 

down to the premises and came in the cellar. 
The cellar door was open and also the windows 
were open. On entering the cellar there was a 
slight odor of illuminating gas and going in 
further to the cellar the odor got stronger. 
Going to the center of the cellar there is a toilet 
there and near the toilet it was the strongest. 

20 In the cellar, near the toilet we found the floor 
was in a moist condition, and I found there was 
a leak under the bowl of the toilet and every time 
the toilet was flushed, this water will stay around 
the toilet there, that water condition, and the 
odor on this toilet was the strongest. 

By Mr. Brown. 

Q What kind of odor was it? A It was 
illuminating gas odor. 

30 Q Where else did you trace it 1 A That is 
all I traced it there in the cellar, no other place 
in the cellar, but the odor was strong where 
the main drain pipe came in from the street. 

Q The sewer pipe1 A The sewer pipe from 
the main sewer into the house. 

Q Did you look for any leak 1 A Yes. 
Q What did you find? A Under the porch 

where the sewer enters into the wall it was dug 
up by the Gas Company; they dug a hole in the 

40 ground-
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By the Court. 

Q The hole was still there 1 A The hole 
was there the next day when I came there. 

Q What did you smell there 1 A There it 
was as strong as it was inside the cellar. 

Q What? A Illuminating gas on the wall. 10 
By Mr. Brown. 

Q What do you know about the escape of gas 
again in that locality1 A Six months I gave 
an official notice to the Gas Company to have this 
gas leak-

Mr. Newton: I object. 

By the Court. 

Q Six months ago 1 A Six months previous 
to February, 1926. That was in August, 1925. 
I gave official notice to the Gas Company-

Mr. Newton: I object to that as too 
remote. 

The Court: Maybe he is going to bring 
it down. I will admit it. 

20 

Q Go ahead with your answer. In August, 3o 
1925 what did you do 1 A I gave notice to the 
Gas Company to repair a leak on the corner of 
lvlercer and Salem. 

Mr. Newton: I object to that as im-
material and incompetent. 

The Court: Objection sustained. 

Q Why did you send the company that notice 0? 
A On complaint from the neighbors of the 
vicinity. 4 0 
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Mr. Newton: That is subject to the same 
objection. 

The Court: That is also objectionable. 

Q Did you investigate 1 A Yes. 
Q What did you find 1 A I found a big 

10 leak there-a leak on the curb. 

By the Court. 

Q When was this 0? A In July and August, 
1925. 

By Mr. Brown. 

Q Was it a pronounced leak, that is, was it 
plainly visible; could you smell it? A Yes, sir. 

20
. Q How long did that continue to your -knowl- · 

edge 1 A It continued up until February, 1927? 
Q 19271 A Yes, sir. 

By the Court. 

Q How far away from Kilek's house? A I 
will say about seventy or seventy-five feet away 
from the house. 

By Mr. Brown. 

30 Q Was it on the same side of the street 1 A 
No; it was on Mercer street, runp.ing diagonally 
with Salem street. 

Q Right at the corner? A Right at the 
corner. 

Q Now, you know when Mrs. I{ilek died, do 
you not? A I do; yes. 

Q When was it? A Fourteenth or fifteenth 
of February, 1926. 

Q I am asking you about the continuance of 
escaping gas. Did that continue down to the 40 
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time of her death 1 A No, sir; it did not. A 
man came down and fixed it. 

By the Court. 

Q How long before her death? A That was 
six months before. He put a new piece of . . 10 pipe Ill. 

By Mr. Brown. 

Q From that time down was there any es-
caping gas 1 A There was escaping right along. 
It never stopped leaking. 

Q That is what I am asking you. How long 
did it continue to escape? A It continued 
l'ight along, almost up to March, 1927. 

Q 1927 or 1926? A 1927. 
Q When was the gas shut off on that street? 

A It was shut off in March-in March they shut 
it off. · 

Q March, 1926? A Yes. 
Q Did the gas continue- A It continued 

leaking the same. 
Q It still continued to leak? A Yes. 

20 

Q You have stated about the smell of gas 
about the apartment-what did you notice there 
--how strong was it? A It was strong enough 30 
for me that I would not stay there more than five 
1ninutes at a time, and go out in the yard again 
and come back again. 

Q Is there any mistake in your mind that it 
was illuminating gas? A No mistake at all. 

Q I show you photographs that have beeu iu-
troduced in evidence and ask you if that was the 
eondition of the cellar at that time? 

The Court: At what time 1 
40 . 
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Mr~ Brown: The day after the fifteenth 
or sixteenth of February, 1926. 

A Yes, sir. 
Q Where was the toilet 1 A Right here. 
Q Take this one-1334. There appears to be 

IO a partition here (indicating) and a door? A 
Yes. 

20 

Q Over here (pointing to a pipe)-what is 
that 1 A That is the pipe for your fixtures up~ 
stairs. 

Q Pipe for the fixtures upstairs 1 A Yes. 
Q What is this at the bottom 1 A That is 

the clean-out. That is the cellar drain. You can 
see these little holes there. 

By the Court. 
Q Perforations 1 A Perforations. 

By Mr. Brown. 
Q Are they- A This is the clean-out. The 

system in Carteret is a continuous vent system. 

By the Court. 
Q What are these two plugs 1 A Clean-out 

plugs. 
30 Q Both of them 1 A You can take them out 

40 

and-
Q Clean-out plugs to what? A To the main 

sewer. 

By Mr. Brown. 
Q Out to the street 1 A Running out to the 

street. (Indicating on 'photograph.) This is the 
partition here. According to the partition, this 
(indicating) is where the door was and-
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By the Court. 

Q The other side of the partition 1 A In -
side. 

Q On the side that does not show here. On 
the other side of this partition as shown in Pie-

. ture 1335 with a door open 1 A Yes. 10 
Q You go through that opening and find the 

toilet inside, in there 1 A Inside,-in back of 
this partition. It is partitioned off. 

By Mr. Brown. 

Q Will you explain to the Court what system 
prevails in Carteret as to ventingf A That 
is known as the continuous vent system. 

Q What does that mean f A Continuous 
vent system means that a pipe is connected from 20 
the main sewer through the street into the house 
and continues right on into the roof without 
the interception of house traps of any kind. 

Q Was that in this building f A Yes. 
Q Was there a vent out to the roof f A Out 

to the roof. 
Q What part of the cellar was that inf A 

That is going clean upstairs to take the fix-
hues upstairs and one pipe on this-

By the Court. 

Q Is the vent pipe inside the house 1 A The 
vent pipe is going right-

Q Inside the house? A Inside, through the 
cellar and upstairs and out on the roof. 

By Mr. Brown. 

Q ,Vhere was the outside of the vent, the end 
of the vent 1 A Out on the roof. 

30 

40 
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By the Court. 
Q It ran through the cellar to the rear of 

the cellar? A Yes. 
Q And then it ran up inside the house? A 

Yes, sir. 
Q And out through the roof of the house? A 

10 · Yes, sir. 

By Mr. Brown. 
Q And all of the sewer connections, that is, 

the toilet connection was tapped on that? A 
Tapped on that, with a trap. 

Q Each one? A Each one has a trap that 
seals the gas-whatever gas should be in the 
pipe; that seals it so that no gas can come 
through the water. 

20 Q Did this toilet in the cellar have a trap? 
A Yes. 

Q And all of the fixtures upstairs had traps? 
A All traps. 

Q That is what you call the "through vent 
t '' I system"1 A No; "continuous vent sys em. 

Q Is that in use in Carteret? A Yes. 
Q Is that a stardard system? A Standard 

system in Carteret. 
Q What is this drain in the picture 1 A It 

30 is a drain set on a trap. If any water accumu-
lates in the cellar, this takes it into the main 

40 

sewer. 
Q Is there a trap under that? A 

a trap under that; yes. 
Q So that all outlets have traps? 

sir. 
Q Did you notice anything about 

around this place at that time? A 
mean in here 1 

Q Yes. A No. 

There is 

A Yes, 

the gas 
Do you 

\ 
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Q Did you notice whether there was gas up-
stairs 1 A I was there the next day, and there 
was gas the next day upstairs. 

Q But there was gas down in the cellar? A 
Yes. 

Q Do you know when they stopped the gas 
from leaking 1 A In the street do you mean 1 10 

Q Yes, or in the building? A About a week 
after. The condition of the street didn't allow 
them to break it up, because it was full of water. 

Q What did they do? A They dug up War-
ren street and Salem street. 

Q vVhat did they do then? A They shut off 
the gas right there and they put a new faucet 
into the valve. 

Q Do you know what the condition of the gas 
pipes ·was in that street? A They were no 20 good. 

Q What do you mean by that 1 A Well, 
they leaked; the cement of the pipe opened out. 

Q vVhy was that? A That is the condition 
of the ground I suppose. 

Q Were they old or new pipes? A They 
were old pipes. 

Q How old were they, to your knowledge? 
A I couldn't tell you how old they were; I don't 
know how many years they were put in there. 

Cross examination by Mr. Newton. 

Q You say you were at this building on 
February 15, 1926? A I was there the day 
after it happened. 

Q vVere you there before that day? A 
vVhen was it examined before 1 

Q Yes. A There was no examination be-
fore that. 

30 
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Q What? A There was no examination be-
fore. 

Q I thought you said you were there in De-
cember, 1925? A Not in December; no. 

Q When were you there before February 15, 
1926? A August, 1925. 

Q Were you there between August, 1925, and 
February, 1926? A Yes, sir. 

Q How many times? A Pretty near daily. 
Q Pretty near daily? A Yes. 

By the Cou-rt. 
Q In this house? A Not 1n the house but 

in the street. 

20 
By Mr. Newton. 

Q In the house? A In the house, no; no. 
Q What occasion would you have to go there 

daily? A That is part of my business. 
Q In other words, you would go- A Not 

in the house. Don't misunderstand me. I don't 
say I was daily in the house. 

Q You were on the street daily? A On the 
street daily. 

Q How did you come to notice the gas main 
30 in the street? A I am looking at them when 

the Gas Company repairs them. 
Q What is that? A When the Gas Com-

pany was repairing them I usually was there. 
Q How many times were they repaired? A 

Hundreds of times. 
Q In this street, Salem a venue, they were re-

paired hundreds of times 1 A Not in Salem 
avenue. 

Q Where were they repaired hundreds of 
times? A All over the Borough of Carteret. 

40 
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Q How many tim·es have you seen them re-
pair these gas mains in Salem avenu .e? A 
About five or six times. 

Q During what period 1 A During that per-
iod from August, 1925. 

Q How much of the street would be torn up 
when they were making these repairs? A Just IO 
about three or four feet-big enough to let a 
man work in. 

Q So that your examination of the gas main 
was limited to the three or four feet they would 
dig up 1 A Yes, sir. 

Q Now, did you order the toilet removed from 
that cellar? A Yes; I did. 

Q Why did you do that? A The unsanitary 
condition down there. 
. Q. Then, you did not consider that the plumb ~ 20 
1ng 1n the house was up to the sanitary standard 
did you 1 A Yes, sir; it was. ' 

Q Why did you order that toilet removed? 
A The suroundings of it-the uncleanliness- · 

Q It was not because it hadn't a proper out:. 
let? A No. 

Q You are sure of that1 A I am sure · of 
that. 

Q 'rhis vent that you speak of, that had the 
perforated top on, you still insist that there 
wasn't apy odor- A No. That isn't a vent. 

Q VVhat is it? A That is the cellar drain. 
Q Did you observe any odor of gas around 

that drain? A No, sir; I did not. 
Q _Where did you observe the odor of gas 1 

A Right back here-the toilet-right around · 
there. 

Q, Did this drain have any connection what-
ever ·with the toilet? A Yes, sir; through a 
trap. 

30 
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Q Where was that trap? A Underneath 
the floor. 

Q Did you look at that trap? A No. I 
knew when it was put in. 

Q When was it put in? A rrhe time the 
fixtures was put in there. · . 

Q When was that? A I couldn't call off the 
date. 

Q You never saw the trap there, did you? 
A I certainly did. . 

Q How do you know it was there if you 
don't know when it was put there? A I 
couldn't tell you the month and year when the 
fixture was put in without looking up my record. 

Q Is this an old house? A This is an old 
house. 

Q Did you inspect that house when_ the 
20 plumbing was installed there? A Yes, sir 

Q How many years ago was that? A I 
couldn't tell you without looking over my 
records. 

Q How long have you been an inspector? A 
Fourteen years. 

Q "\i\Then did you order them to take the 
toilet out of the cellar? A About a week after 
this happened. 

Q vVhy didn't you order them to take it out 
30 before that? A He was pleading for time. 

Q Who was pleading for time? A The 
owner of the house. 

Q Did you smell any sewer gas in the cellar? 
A No, sir. "\i\T e claim we have no sewer-

Q Never mind what you claim. I an_i ask-
ing you: Did you smell any sewer gas 1n the 
cellar? A No, sir. 

Q Was there any water around the water 
service pipes in the cellar? A Not of any 

40 amount; no. 
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Q Were they covered? A What covered? 
Q Were they covered? A Yes. 
Q vV ere they covered with water-these 

service pipes 0? A No; not all over. 
Q In the water that you observed, did you 

detect the bubbles of gas? A No, sir; I did 10 not. 
Q r:rhis gas odor that you detected, did it 

come from the toilet? A Evidently the toilet, 
near the ground. 

Q Near the ground? A Yes. 
Q How far away were you fron1 it when you 

detected the odor of gas? A About a foot. 
Q Did you have to get down near to it and 

smell it? A No; no; I didn't bend down. I 
stood right about a foot away from the toilet. 

Q You could not observe it before you got to 
about a foot away from it? A Yes; in the 
middle of the cellar you got the odor of it. 

Q Was there gas coming from any other place 
in the cellar? A No, sir ; leading right to it. 

Q What is that? A Odor leading right to 
the toilet. 

Q You know, of course, that there are no gas 
pipes in that house? A I certainly do know. 

Q What is that? A I certainly do. 
Q vVhat? A That there are no gas pipes 

in the house. 
Q "\i\There is the se,;ver in the street ? A 

Right in the middle of the street. 
Q Where is the gas main with relation to 

the sewer? A In Mercer street. 
Q l\!Iercer street ? A Corner of :.Mercer 

street. 
Q Isn't there any gas main in Salem street 0? 

A Not down in that section. 

20 
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By the Court. 
Q You mean there is no gas main in Salem 

street in front of this house f A No, sir. 
Q There is no gas main there f A No. 

Mr. Brown: We do not contend that 
there was. 

Mr. Newton: - I was under the impres-
sion that there was. 

By Mr. Newton. 
·Q1 I show you -this photograph (D. 2 for iden-

tification). Does that show Salem street? A 
Yes, sir. 

Q And this (indicating) over here on the left, 
is what? A That is part of the house. 

Q Do you see the opening in the street 1 A 
Yes. 

Q Do you know what caused that 1 A They 
were digging up for a leak. 

Q I thought you said there was no gas theret 
A Here (indicating) is where the gas mai:ri is,-
right at the corner. 

Q You are pointing to the second hole in the 
picture 1 A Yes. 

Q What are these opening in front of the 
house 1 A· They were probably looking for 
where the gas came from. 

Q How near do you say is the nearest gas 
main f A Right at the corner. 

By the Court. 
Q What is the distance from this housef A 

There is about four lots there. 
Q Twenty-five feet? A Twenty-five foot lots. 

l13 
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Then, the distance from the gas main to 
this ho~se is a hundred feet? A I don't know. 
There 1s about four lots between. 
_ Q I didn't care whether there are four lots. 
I am trying to get the distance in feet. How far 
would you say the gas main is from this house? 
A One hundred feet. 10 

By Mr. Brou;n. 

Q Is it not a fact that right in front of this 
house there was an odor of gas coming up through 
the street pavement. 

Mr. Brown: Objected to as le·ading. 
The Court: Objection sustained. 

ALBERT REITENMEYER, sworn as a witness 
on the part of the defendant, testifies as fol- · 
lows: 

Direct examination by Nir. Brown. 

Q _You are the secretary of this Gas Com-
pany1 A Yes. 

20 

Q In active charge of its affairs in the vicinity 30 
of Perth Amboy and Carte rt? A I am. 

Q And · in charge of its office? A Yes. 
Q Have you a diagram or record of the loca-

tion of the mains of this Gas Comp.any in Car-
teret? A I have. 

Q Now, will you please tell the Court the 
record that you have for Salem street 1 A Well, 
I have a map. This shows all our gas mains. 

l\t[r. Newton: What is it you want to know 1 · 40 
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Mr. Brown: The size of the main in this 
street; that it is a two inch main. 

The Witness: Yes; it is. 

Q You have a main in- A vVe have a 
couple of hundred feet I should judge in Wood-

10 bridge avenue. 
Q Roosevelt avenue1 A Or Roosevelt avenue. 
Q It extends from there to what place1 A 

Right on down beyond Warren street. 

By the Cou1rt. 
Q Is there a gas main in front of this prop-

erty 1 A No ; there is not. 
Q How far away from the property in ques-

tion is the nearest gas main 1 A Well, the near-
2 O est gas main would be on Salem street. 

Q This property is on Salem street, is it not 1 
A The house is on the corner. There is no gas. 

Q Is the Kilek house on the corner of Salem 
and some other street 1 A I think so. 

Mr. Brown: There are vacant lots in be-
tween. 

Q .\ If you don't know where this house is lo-
30 cated, then you cannot tell how close to it the 

nearest gas main is; if you don't know, you better 
say so. That is the easiest way. A No; there 
is no gas in front of the house within a couple of 
hundred feet, I would say. 

Q Do you know that 1 A No; I would say I 
don't know. 

By Mr. Brown. 
Q Your map shows that a red line on Salem 

40 street extends from about a quarter of a block 
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south of Warren street to about half a block be-
tween Essex and Roosevelt avenue. Will you say 
that that red line indicates your main 1 A The 
red line indicates gas from the corner of Warren 
street to the centre of Essex street. 

Q There is a projection from Warren street 
into Salem 1 A The gas line is on Salem street. 10 

Q I mean this projection south of Warren 
street on Salem towards Mercer 1 A Yes. 

The Court : That does not mean anything 
at all to me, because I do not know where 
Mercer street is with respect to Salem street. 
The thing that interests me is whether this 
witness can tell from his map, or any other 
knowledge that he has, how far away the 
nearest gas main is from the Kilek house. 

Q Have you any record of any kind? A No ; 
not any m.ore than the map, which will show how 
close it is to this house. 

By the Court. 

Q You don't know where the house is? A 
Here (indicating) is a school. I understood the 
house was on the corner, but I, am not certain. 

20 

Q How far is the house from the corner-do 3 o 
you know1 

l\1r. Brown: I understand there is a lot 
or two between that and the corner. I under-
stand that is according to Mr. Grace's testi-
mony. 

By Mr. Brown. 

Q J\fr. Grace is the man that knows i A Yes. 
Q Mr. Grace, the former witness 1 A Yes. 40 
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The Court: I understood his testimony to 
be that the main was there. 

Mr. Newton: About a hundred feet away. 
The Court: I got the impression from Mr. 

Grace's testimony that there was a main 
running down in front of this house, with a 
gas connection for this house extending from 
the main toward the house. Mr. Born says 
it is a hundred feet. 

Q Is it at least a hundred feet? A A hun-
dred feet. 

Q Do you know whether Mr. Grace was wrong 
in his testin1ony? A No; I do not. 

Q He would know if anybody would? A He 
would; yes. 

2.0 Q Have you any record as to the connections 
along there? A No ; we make no record of those 
things any more than the map shows. 

· Q Have you any record of the work that was 
done on Salem street in front of this property to 
detect the gas leaks? A The payroll book. We 
don't keep our time books. That is turned in 
weekly to the chief clerk. Our payroll book will 
show what work was done during that period for 
repairs to mains. That is all I would have. 

30 Q Now, what is the press ·ure that you . main -

40 

tain out there? Have you a chart? A We have 
charts ; yes. 

Q Will you please refer to your chart and an-
swer that question? A I can tell you offhand. 
Our pressure runs all the way from five pounds 
to fifteen pounds. Sometimes it runs up to 
eighteen pounds; but that is not considered a high 
pressure, for the reason that we have a governor 
installed on every home that reduces that pres-
sure down to three pounds, but at no time would 

117 
Thornas Burke, direct. 

we have much more than from about five pounds 
running up to fifteen pounds pressure. · 

Q That is considered high pressure, is it not? 
A Well, they call it high pressure, but I would 
call it semi-high pressure, for the reason that 
high pressure is fifty, or sixty, or seventy-five or 
more. 10 

No cross examination. 

THOMAS BURKE, sworn as a witness on the 
part of the defendant, testifies as follows: 

Direct examination by Mr. Brown. 

Q Do you live in Carteret? A Yes. 
(J Do you know where the Kilek home is on 20 

Salem street? A Yes. 
Q What department are you connected with 

in Carteret? A Fire department. 
Q \Vhat is your position? A Engineer and 

driver. 
Q Did you ever have occasion to go to the 

I{ilek premises? A Yes. 
Q For a fire? A Yes. 
Q In ~-,ebruary, 1926? A Yes, sir. 
Q When was it, about? A Around the tenth, 30 

I guess, of February. 
Q What was the fire? A 1'he gas along the 

curb. 
Q In front of the Kilek home? A Yes; it ran 

· all the way down from the corner. 
Q Down to the I{ilek house? A Yes; it ran a 

little past it. 
Q When you say '' the corner,'' what corner 

do you refer to? A The other street. What is 
the name of the other street on the corner? 4 o 
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Q 1\1:ercer street 1 A 1\1:ercer street. 
Q How long did the fire continue 1 A Oh, for 

about, I guess, a half hour. 
Q What was the fire 1 A Just gas. 
Q Illuminating gas 1 A Yes. 
Q What means did you have to take to put the 

1 O fire out 1 A We had to get bags and all kinds of 
old carpet, some sand and ashes and different 
things like that. 

Q What did you do as a consequence of that 
fire, or what did the Gas Company do 1 A The 
Gas Company didn't do anything as I know of. 

Q How many fires did you have there? A 
Well, there were several fires, but I was not at 
them. 

Q But this particular one 1 A That particu-
20 lar one, I was called up by the police officer. 

There is a telephone box there right on the 
corner. 

By the Court. 

Q Was the apparatus called out? A Yes. 
Q The fire engine? A Yes, sir. 
Q Did you send word to the Gas Company to 

turn the gas off? A On that one, yes. 
Q That was what put the fire out, was it not 1 

30 A No. They didn't turn the gas off for another 
day or so; I guess that gas was still going. 

Q How far is the Kilek house from the corner 
of Mercer street 1 A About seventy-five or a 
hundred feet. 

By Jlr[ r. Brown. 

Q I show you here a photograph called D. 2 
for identification, and I ask you if the Kilek 
house is on the left? A As you are going down, 

40 it is on the right. 
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Q That is down toward Mercer street 1 A 
Yes·. 

Q It is on the left of the picture? A Yes; it 
is on my left now, the way I am now. 

Q But if you are walking- A Walking down 
this way, it is on the right. 

Q Looking at the front of the picture that is 10 
the right f A Yes. ' 

Q Where is lVIercer street-before you get to 
the l{ilek house or after you pass it? A This is 
1\1:ercer street. This is Salem. 

Q These openings in the pavement that are 
shown in this photograph, do you know when they 
were put there? A No. 

Q Were they there at the time of the fire? A 
They were not there at the time of the fire. The 
fire reached from this corner (indicating) right 20 down here. 

Q Show the Court. Indicate it with your 
pencil. 

By the Court. 

., Q :ndicating the second telegraph pole. .A 
'Ihat 1s the first telegraph pole from the corner. 

Q This l(ilek house is the one shown with 
the stoop 1 A Yes. It reached all the way 
down there along the curb. 30 

Mr. Brown: I offer the photograph 111 
evidence. 

lVIr. Newton: No objection. 
(Photograph heretofore n1arked D. 2 for 

identification marked Exhibit D. 2.) 

C1'oss exa-mination by Mr. Newton. 

Q This fire that you speak of, ran along the 
curb? A Along the curb. 40 
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Q Where is the gas main? Is that beyond 
the curb? A As :far as I know. I don't know 
where the gas main is, but it is generally about 
two feet away from the curb. That is where I 
see them put them down. 

Q What was ignited-any rubbish or wood? 
1 o A No, sir ; no wood or nothing. 

Q How high were the flames? A The 
flames were about a foot high-maybe two feet. 

Q 1Nhen was this? You say February 10th? 
A Yes. 

"\VILLIAM E .. RAMSEY, sworn as a witness on 
the part of the defendant, testifies as follows: 

20 Direct examination by Mr. Brown. 

Q You are a physician and surgeon for how 
many years, doctor? A Since 1888. 

Q Practicing in and about the City of Perth 
Amboy? A Part of the time in Baltimore and 
the rest of the time in Perth Amboy. 

Q vVill you state to the Court your medical 
qualifications? A I graduated from Columbia 
University in 1881; Philadelphia Post Graduate; 

30 Johns Hopkins as associate for three years. I 
was in charge of the Baltimore City Hospital 
during that period, under the control of Johns 
Hopkins. Since that time I have been located in 
Perth Amboy and am doing industrial work as 
physician to the American Smelting and Refin-
ing Company, Barber Asphalt Paving Company, 
United Lead Works, which is a subsidiary of the 
National Lead Works, The Standard Under-
ground Cable Company, Roessler Chemical Com-
pany, Perth Amboy Dry Dock, Raritan Copper 

40 
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Company through the Anaconda Pennsylvania 
Railroad, Lehigh Valley. ' 

Q What are your connections with medical 
societies? A I am a member of the Middlesex 
Cou~ty Medical Society, the New Jersey State 
Medical Society, the American Medical Society 
and some others. ' 1 o 

Q vVhat hospitals have you been and are con-
nected with? A I have been connected - first 
with the Manhattan Eye and Ear Hospitai, Ne-) 
York Orthoepedic Hospital; latterly I have been 
connected with the Perth Amboy City Hospital. 

Q . Have you had any experience in your in-
?ustr1al and other work with monoxide poison-
~ng? A I have been with the American Smelt-
1n.g and Refin~ng Company for twenty-six years; 
with the Ran tan Copper Works, which is now 
part of the Anaconda, for thirty years; with the 20 

Roessler & Hasslacher Chemical Company for 
twenty years; I am speaking of those in which 
carbon monoxide poisoning may occur,-and the 
Fordson Company, which is a porcelain works. 

9 A woman living in a house in which it- is 
claimed she was poisoned by illuminating g~as 
b.~came sick, nauseated, about five o'clock and 
died about twelve o'clock that evening, and the 
case was pronounced as one· of gas poisoning by 
the coroner; subs~quently. there was embalming ao 
of the body carried on 111 the customary and 
usual manner; all of this occurring after the 
death February 14 or 15, 1926; what have you 
to ~ay ~s to whether or not an exhumation and ex-
aminat~on ?f the body at this day would disclose 
gas po1son1ng? 

Nlr. Newton: I object upon the ground 
that the evidence shows that she became sick 
at twelve o'clock noon, not at five O 'clock. 40 
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Otherwise, I think the question fairly states 
the fact. 

M B l\,rake it twelve o'clock in-r. rown: J..n 

stead of five. 

A Would an autopsy- Repeat the question, 
10 please. 

Q Would an autopsy performed on the 
cadaver or body at this time disclose gas poison-
ing? A May I be permitted to explain? 

Q Yes. A The indication of monoxide 
poison is always evidenced in the blood; I am 
speaking of acute poisoning, such as covers the 
party you speak of, and after several hours or 
even several days an examination of the blood 
made within that period would show definite 

20 evidence. 
Q Within what period? A It would be 

definite within eight days. 

By the Court. 

Q That is, after emblaming 0? A No; I am 
speaking of a plain case. After embalming it 
would not be a surety for any period. A whole 
lot depends, first, on the embalming fluid that is 

30 used; second, upon the fact that degeneration 
takes place in the blood cells very shortly after. 
If there is carbon monoxide poison present, it is 
very quickly assimilated by the tissue and blood 
cells. I have never known-I have never heard 
of an examination for carbon monoxide poison-
ing taking place at any such late period. In fact, 
pathologists do not do it. 

Q Answering the question, would an exami-
nation, in your opinion, disclose any traces of 
monoxide poisoning now, even though it did 

40 
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occur about February 14 or 15, 1926? A In 
my opinion, it would not. 

Cross examination by Mr. Newton. 

' Q How many autopsies have you performed? 
A In my early days probably about 500 or 600. 10 

Q When was the last that you performed 1 
A The last I performed within ten years, but in 
my early days I was doing a lot of autopsy work. 

Q How many autopsies have you performed 
where it was alleged that death was caused by 
illuminating gas poisoning? A Not so many, 
but I have done quite a few in carbon monoxide 
poisoning, which is practically the same pois-
oning. 

Q How many of that character? A I should 
say twenty-five. 20 

Q When was the last? A The last one ten 
years ago. 

Q Do you state that by no possibility will an 
exhumation and autopsy on this body show illumi-
nating gas poisoning? A I can only state from 
the authorities and from my personal experience. 
My personal experience shows-I have never 
seen an autopsy done at that late period. 

Q Then, you do not disagree in toto with Dr. 
Schwartz, do you? A I do not; no. 30 

Q Are the tests that he stated the recognized 
one, that is, the color of the skin? A Dr. 
Schwartz I did not hear entirely. I did hear Dr. 
Sch,vartz say that he had never seen one done 
as late as this. 

Q Of course, the autopsy would disclose if 
she died from a cause other than illuminating gas 
poisoning? A It might; yes. 

Q In these cases of carbon monoxide gas 
poisoning and carbon monoxide poisoning, does 4 o 
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not the unconscious state usually precede death 1 
A Not always. Sometimes death might be, like 
in cyanide of potassiun1, aln1ost instant. 

Q It might not have been instantaneous 1 A 
It may not be. 

Q Well, in the average case of illuminating 
o·as poisonin!t does not the unconscious state pre-o u, . 
cede death 1 A In a majority of cases; yes. 
It depends entirely on the concentration. If the 
air is rather concentrated ·with carbon monoxide, 
whether it is in the form of illuminating gas or 
carbon monoxide product from a furnace, there 
is the question of personal resistance, individual 
resistance. 

Q But it has been your experience that in a 
case of death from illuminating gas poisoning, 
there must be a high concentration to cause it 1 
A Yes. 

Q So that if a period of nine hours elapsed 
wherein the person was on her feet and about, 
that would exclude the diagnosis of death by 
illuminating gas poisoning, would it not 1 A 
No; I have seen in carbon monoxide-

Q I am confining it to illuminating ga-s. A 
Illuminating gas is carbon monoxide. 

Q Have · you ever known of any case where 
death has resulted from illuminating gas pois-
oning, where . the unconscious condition has not 
preceded death 1 A I cannot speak clearly on 
that from recollection; I can, though, on carbon 
monoxide direct. 

Q ,Vell, have you had any cases where death 
resulted from illuminating gas poisoning1 A 
I have. 

Q Have you inspected any persons suffering 
from illuminating gas · poisoning1 A I have. 
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Q About how many 1 A Oh, in hospital 
,vork and outside work, I think I have had fif-
teen or twenty cases. 

Q When was the last you had? A Death 
case1 

Q Yes. A About a year ago. 
Q When was the last prior to that 1 A That 

is a pretty severe test. I have had carbon mon-
oxide poisoning. 

Q I am confining my question to illuminating 
gas poisoning. A My experience with illumi-
nating gas is now limited to cases that I see in 
the ~ospital, that are brought in in my hospital 
service. 

Q This case that you speak of, did the un-
conscious cqndition precede death, about year 
ago1 A You mean illuminating gas1 

Q Yes. A It did; yes. 
Q For what length of time 1 A I could not 

give you that. These cases will vary from a 
few minutes to seven or eight days. 

Q Is it not a fact that before death can be 
caused by illuminating gas poisoning, there must 
be an intense inhalation in a confined area 1 A 
Yes. 

By the Court. 

Q Doctor, I suppose that in your mind there 
is a point or period of time after death by illumi-
nating gas, embalming and burial, when an 
autopsy will not disclose any evidence of carbon 
monoxide. A The situation is this, bringing in 
the element of embalming. ,Vhen a body is prop-
erly embalmed, the blood is removed, as much as 
they possibly can. The embalming is done in 
one arm. In doing that they remove practically . 
all of the tissue or structure that controls the 
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evidence of your carbon monoxide, and if the 
embalming was done fifteen minutes after death 
and they took out the blood, that would do away 
with the source of evidence. 

Q 'l,hen, there would be no evidence what-
ever? A In acute cases there is not any evi-

10 dence whatever left in the tissue. 
Q If properly and thoroughly embalmed, it 

would be discovered by autopsy whether death 
was caused by some other cause, because there 
might be some other cause present? A Yes. 

Q If the embalming is thoroughly and prop-
erly done, in a case of death by illuminating gas 
poison, one day after the embalming, there would 
be no evidence of death by illuminating gas? A 
If properly done, the source of supply, the evi-

2 O dence has been removed. 
Q Can you say "Yes" or "No"? A If 

it is properly done, the source of supply of evi-
dence has been removed, by the removal of the 
blood. 

Q There would be no evidence discoverable by 
autopsy that the cause of death was illuminating 
gas? A No. 

Q If the embalming was not properly done, 
then there would be a period of time after death, 

30 I imagine, when an autopsy would disclose that 
illuminating gas was the cause of death, if that 
was the cause? A According to all the authori-
ties that y·ou can find, there isn't any record of 
any case that I can find that has ever gone over 
a period of one year, and then it was indefinite. 

40 

Q Within a year it might be discoverable? A 
There might be enough blood under the proper 
embalming fluid-you must take into considera-
tion the embalming fluid that is used. Lately 
they have used the formaldehyde solution. If 
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your formaldehyde solution was too strong it 
would destroy the blood cells so that they could 
not be used. If the tissues were protected, there 
might be a possibility, but then it would be so 
remote that I cannot imagine it. 

By Mr. Newton. 

Q vVould the blood have to be confined to any 
particular part of the body in order to disclose 
illuminating gas poisoning? A The blood 
throughout the whole body would disclose it. 
The blood from any part of the body, within a 
reasonable period, would show the presence of 
carbon monoxide, but after a period, in the latter 
stage, the best authorities agree that where it 

10 

w~s definite that they had carbon monoxide pois-
oning, the autopsy didn't show a trace. 20 

Q The blood in the nasal or oral activities 
which are not usually affected by embalming: 
would they disclose the presence of carbon mon-
oxide gas poisoning? A At what period? 

Q vVell, within, say, a year? A No; they 
would be so decomposed it would be dissemi-
nate~ through the tissue if there was any there, 
and it would not be detectable. 

( Q If the autopsy showed a cause of death 
other than illuminating gas poisonin()' could you 30 

h • . b, 
at t is time exclude illuminatinO' O'as poisonino· o b o, 
due to the presence of the other causes f A That 
is a very difficult question to answer because a 
person might have a pathological condition-he 
might have another condition-that might be ac-
celerated or intensified or might be produced by 
the carbon n1onoxide on account of the weakened 
condition; but to say that that thing was the 
cause of ~eath, nobody could. There are many 
people going around to-day ·with a heart condi-

40 
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tion, if they were exposed to illuminating gas 
poison, their lives might be ended, where they 
might have lived twenty-five or thirty years if 
the heart had not been injured by the carbon 
monoxide. 

Q Would a small quantity of blood present 
10 in the cadaver be sufficient to determine whether 

death was due to illuminating gas poisoning f A 
Not after decomposition had been going on. 

20 

30 

Q Within a yearf A According to the best 
records, no. I want to state that it is very diffi-
cult to answer a question when no case has I 
ever been recorded that I can find where an 
autopsy has been done at this late period ) 

By the Court. 

Q Within what time will an embalmed body, 
buried in an ordinary coffin, the usual depth in 
the ground, decompose f A A great rnany of 
them never decompose. They simply dry up, 
mumify. 

Q vVithin what time will the organs disinte-
grate f A They will get hard where they have 
been buried many years, a·nd they simply solidify 
,vithout decomposing any. 

Defendant rests. 

Case closed. 

The Court ( Orally at close of argument.) 
vVithout going into lengthy conclusions at 
this time or stating reasons at length, I think 
there should be a decree entered on final 
hearing to the same effect as the order en-
tered upon application for a stay pending 
final hearing. If an appeal is to be taken-
and I assume an appeal will be taken-I 

40 shall state my conclusions at length. 

EXHIBIT D. 2. 
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New Jersey Court of Errors and Appeals 

PERTH AMBOY GAS LIGHT COM-
PANY, a corporation, 

C omp.Zainant-Respondent, 

vs. 
ALEXANDER KILE"K, individually, 

and as administrator ad 
prosequenditm of Ev.a Kilek, 
deceased, and Enw ARD T. HAN -
SON, one of the coroners of 
Middlesex County, 

Defendants-Appellants . 

• 

On Appeal 
from 
Chancery. 

BRIEF FOR DEFENDANTS-APPELLANTS. 

This is an appeal taken from a certain final 
decree made by the Court of Chancery in the 
above-entitled cause on the 9th day of December, 
1927, whereby the defendants-appellants were 
ordered and directed to desist and ref rain from 
prosecuting an action at law now pending in the 
Ne·w Jersey Supreme Court against the com-
plainant-respondent arising out of an action for 
damages ·caused by the death of Eva Kilek, the 
wife of the said Alexander Kilek, unless and 
until the said Alexander I{ilek individually and 
as administrator ad prosequ .endum of the estate 
of Eva Kilek deceased aforesaid, does consent 
to the exhumation of the body of the said Eva · 
l{ilek and the per£ ormance of an autopsy thereon 
at the expense of the complainant-respondent, 
such autopsy to be performed by a physician 
or a pathologist selected by the complainant -
respondent . 
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Facts. 
Eva Kilek was asphyxiated by illuminating 

gas on or about February 14, 1926 (p. 10, S. 0.). 
The diagnosis and pronouncement of death was 
made by a reputable physician (p. 17, S. 0.). 
Her body was emblamed and interred in the 
usual manner on February 17, 1926 (p. 12, 1. 10, 
S. 0.). The complainant-respondent was prompt-
ly informed of her death and was further in-
formed that the next of kin held it liable there-
£ or. No action was taken by the company other 
than an exarnination of the premises where the 
decedent died. A suit at law for the wrongful 
death of Eva I(ilek was commenced August 16, 
1926 (p. 13, I. 33). Issue was joined and the 
cause was noticed for trial. • 

No demand or intimation of the desire for an 
autopsy was made by the complainant-respond-
ent. A demand was made for particulars of 
damage which particulars were furnished by the 
defendant-appellant but no autopsy was even 
suggested. The first expression of a desire for 
for an autopsy was made on December 31, 1926 
(p. 14, I. 20) and formal demand was made Jan-
uary 6, 1927 (p. 8). r_rhis request and demand 
was not made . until it was evident that the trial 
of the cause at ]aw would be reached in the 
course of a day or two. The case was already 
in the day call at the Middlesex Circuit for that 
term. 

The body after having been einbalmed and 
having suffered the natural changes incident to 
eleven months interment was c1aimed to be the 
best evidence. In support of this contention and 
as a basis for the order to show cause, the com-
plainant-respondent produced two affidavits upon 
which affidavits the Court of Chancery made ab-
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solute the order staying the defendant-appellant's 
action at law until an autopsy be had or until 
the further order of the Court. Defendant-
appellant appealed to this Court and the case 
was submitted in the May term, 1927. 

This court in an opinion filed October 17, 1927, 
and reported in 5 A. R. 1349, set aside the order 
of the Court of Chancery staying the action at 
law on the ground that the affidavits failed to 
establish the equity of · the complainant-respond-
ent by legal evidence verified by the oath or 
affirmation of some person or persons having 
knowledge of tl1e fact set forth. 

Thereafter and on October 24, 1927, a final 
hearing was caused to be had in Chancery (p. 
45, 1. 22) and testimony was taken and a final 
decree was granted to the complainant-respond-
ent on December 9, 1927 (p. 29). The testimony 
before the Vice-Chancellor fails to show that the 
deceased 's death was due to any other cause 
than asphyxiation by illuminating gas and the 
testimony by three employees of the complainant-
respondent attempts only to show that there 
,vas no illuminating gas in the house wl1ere de-
fendant-appellant's decedent died (pp. 45 to 93). 

(The complainant-respondent failed entirely to 
show that there was no illuminating gas on the 
premises because its employee George Szul ad-
mitted that gas escaping from the gas 'mains of · 
the · company would follow the water or sewer 
rna.ins into the bu,ilding (p. 63, 1. 14) and vVilliam 
Grace who made the examination of the premises 
adrnitted that he smelled illuminating ga.s on the 
premises and in the vicinity of the sewer (p. 77, 
11. 19 to 25). And that he dug such holes as 
are shown in the picture, Exhibit D. 2 (p. 76), 
where '11 homas Burke extingujshed a gas fire (p. 
119, 11. 28 to 40), to find the leak. 
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Benjamin A. Schwartz, a physician, produced 
by the complainant -respondent to show the pos-
sibility of determining the cause of death in 
the present case by an autopsy, could make no 
stronger statement than that in his opinion an 
autopsy on the body of Eva Kilek might disclose 
the cause of death ( p. 94, 11. 34 to 37 and p. 95, 
11. 22 and 23). He furthermore admitted that 
he had never in his experience exa;mined a body 
after it had been interred as long a,s this one 
after death from gas poisoning and after em~ 
balming (p. 97, 11. 21 to 25). 

( Francis Born, a disinterested witness called 
by the defendant-appellant who was inspector 
for the Board of Health of the municipality in 
whfoh the decedent died, testified emphatically 
that illum.inating gas was strongly evident about 
the premises, particularly in the vicinity of the 
toilet and sewer (p. 100, 11. 11 to 40) and that 
the odor was so stron,g that he 1woitld not stay 
there more than five minutes at a time (p. 103, 
11. 30 to 33). He further testified that there was 
no sewer gas (p. 110, 11. 36 to 38). 

Thomas Burke, a fireman in the municipality 
in which the decedent died testified as to the 
leakage of gas up through the ground along 
the curb and directly in front of the house where 
the death of the decedent occurred, to such an 
extent that the gas being set on fire crea.ted a 
blaze all along the curb and in frord of the l(ilek 
house which necessitated the services of the fire 
department (p. 117, 11. 24 to 36)~ 

Dr. William E. Ramsay, a practicing physician 
since 1888 (p. 120) and who has had a wide 
experience in carbon monoxide poisonings (p. 
121, 11. 11 to 25) stated positively that in his 
opinion an autopsy would not now disclose any 
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traces of monoxide poisoning (p. 122, 1. 25 to p. 
123, 1. 2 and p. 126, 11. 25 and 27). 

ARGUMENT. 
The argument based upon the ground set forth 

in the petition of appeal logically divides itself 
into four points, 

1. The facts and testimony before the 
court warranted a decree against the com-
plainant-respondent and in favor of the de-
fendant-a pp ell ant. 

2. The relief sought is neither necessary 
or essential to the complainant-respondent's 
defense of the action at law. 

3. The complainant-respondent was guilty 
of such laches as to warrant a decree 
against it. 

4. In view of the citations in support of 
the foregoing points the decree is contra to 
the decisions of the courts of this state. 

POINT I. 
The facts and testimony before the Court war-

ranted a decree against the complainant-respond-
ent and in favor of the defendant-appellant. 

The bill of complaint of the complainant-re-
spondent sets forth inter alia that there was no 
gas leak in the premises . where Eva Kilek met 
her death and that the toilet used by the occu-
pants in said premises was not properly trapped 
( p. 4 ), that the cause of death might be deter-
mined by an autopsy upon the body of Eva 
I(ilek and that the complainant-respondent was 
informed that Eva I{ilek was suffering from 
diarrhoea or dysentery at the date of her death 
and that evidence as to the cause of her death 
can only be had by an exhumation and autopsy 
on her body and that complainant-respondent 



6· 

cannot fairly defend said action at law begun 
against it unless such exhumation and autopsy 
be permitted (p. 4). The denial of these alle-
gations by the defendant-appellant in his an-
swer ( p. 21) frames the issues which were be-
fore the court below at the final hearing held 
December 9, 1927. 

It is respectfully submitted that an inspec-
tion of the testimony offered at the hearing 
shows conclusively that the complainant-respond-
ent failed entirely to -support any of the alle-
gations made by it. Regarding the allegation 
that no gas leak was discovered on the premises 
at the time of the woman's death, William Grace, 
a witness for the complainant-respondent and 
one of its employees admitted that he smelled 
illuminating gas on the premises (p. 68, 11. 8 
to 13). 

"Q I don't understand whether you say 
you did smell gas 1 A Yes, sir ; I did smell 
sewer gas at the time. 

Q And do you say that you smelled illu,m-
inating gas too? A Yes." 

It is clear that this witness attempts to testify 
that the gas he smelled was sewer gas but in 
the foregoing excerpt from his testimony he ad-
mitted that there was illuminating gas. On 
page, 71, lines 16 to 24, he said: 

'' Q Where could you smell gas around 
there 1 A In the sewer. 

Q In what sewer1 A The sewer going 
into that house. 

Q Where did you smell it at, at what 
point 1 A At the toilet. 

Q· At the toilet 1 A Yes. 
Q What kind of gas could you smell 1 

A I think it was sewer gas." 
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while further on in -cross examination he said 
(p. 77, 11. 11 to 31): 

"Q Tell me where you did find the illum-
inating gas that you smelled f A Well, I 
have told you, before, in that sewer. 

Q In the sewer1 A In the sewer, yes. 
Q You found illuminating gas 1 A Gas. 

I -would not say it was illuminating gas. 
Q You would not say it was not, would 

you? A No." 

It is clear then by the testimony of the com-
plainant-respondent's own witness that illuminat-
ing gas was in the premises wherein Eva Kilek 
died. As to the quantity and strength of this 
gas the testimony of Francis Born, an inspector 
for the Board of Health of the Borough of Car-
terest, is very explicit and emphatic (p. 100, 11. 
11 to 40). 

'' Q Did you go there f A I did. 
Q Tell us what you found there1 A I 

came down to the premises and came in the 
cellar. The cellar door was open and also 
the windows were open. On entering the 
cellar there was a slight odor of illuminat-
ing gas and gDing in further to the cellar 
the odor got stronger. Going to the center 
of the cellar there is a toilet there and near 
the toilet it was the strongest. In the cellar, 
near the toilet we found the floor was in a 
moist condition, and I found there was a 
leak under the bowl of the toilet and every 
time the toilet was flushed, this water will 
stay around the toilet there, that water con-
dition, and the odor on this toilet was the 
strongest. 

By Mr. Brown. 
Qi What kind of odor was it f A It was 

illuminating gas odor. 
Q Where else did you trace it 1 A That 

is all I traced it there in the cellar, no other 
place in the cellar, but the odor was strong 
iuliere the main drain pipe came in from the 
street. 
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. Q The sewer pipe? A The sewer pipe 
from the main sewer into the house. 

Q Did you look for any leak? A Yes. 
Q What did you find? A Under the 

porch where the sewer enters into the wall 
it was dug up by the Gas Company· they 
dug a hole in the ground." ' 

It will be noted that when this witness reached 
the premises the cellar door was open and the 
windows were open but that the illuminating gas 
was still in the building and was leaking in 
under the porch where the sewer entered into 
the wall and again in reply to a question by 
counsel he said (p. 103, 11. 28 to 35): 

"Q i You have stated· about the smell of 
g_as about the apartment-what did you no-
tice there-how strong was it? A It was 
strong enough for me that I would not stay 
there more than five minutes at a time and 
go _out in the yard again and come back 
again. 

Q Is there any mistake in your mind that 
it was illuminating gas? A No mistake at 
all.'' 

and it must be borne in mind that the windows 
and door were open. Another witness for the 
complainant-respondent and one of their em-
ployees denies having smelled any gas on an in-
spection of the premises by him in the morning 
and before Eva I{ilek died, but he admits that 
escaping gas from the gas mains will fallow 
the water or sewer rna·ins into a building (p. 63, 
11. 14 to 16). 

"Q : Gas escaping from the gas mains of 
the company will follow the water mains or 
sewer mains into the building, won't it? A 
Yes." 

That gas was escaping in and a:bout the Kilek 
house is not only shown by the testimony of 
Francis Born, an official of the Borough of Car-
teret, but also by Thomas Burke, a member of 
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the Carteret Fire Department, who was called 
upon to extinguish burning gas in front of the 
Kilek home (p. 117, 11. 23 to 37). 

"Q What department are you connected 
with in Carteret? A Fire department. 

Q What is your position? A Engineer 
and driver. 

Q Did you ever have occasion to go to 
the I{ilek premises? A Yes. 

Q For a fire? A Yes. 
Q In February, 1926 f A Yes, sir. 
Q When ·was it about? A Around the 

tenth, I guess, of February. 
Q What was the :firef A The gas along 

the curb. 
Q In front of the I{ilek home? A Yes; 

it ran all the way down from the corner. 
Q· Down to the Kilek house? A Yes it 

ran a little past it." ' 
The complainant-respondent attempted by the 

testimony of George M. Amouroux, who was em-
ployed by it, to make a plan of the cellar of the 
building (p. 48, 11. 10 and 11), and who inspected 
the premises for them seven months after the 
death of the defendant-appellant's decedent ( p. 
48, 11. 13 to 16). 

"Q When did you get the data for mak-
ing that plan f A On September 21, 1926. 

Q You make it by actual inspection of 
the premises at that time f A I did." 

The testimony of Amouroux, however, is value-
less. He stated that there was no vent pipe to 
the outer air and that there was no vent in the 
cellar ( p. 48, 11. 23 to 37). 

'' Q And what did that inspection dis-
close f 

Mr. Brown: I object to that as not 
being material in this case. It is quite 
sometime after this death took place. 

The Court: Objection overruled. 
A I found the plumbing to be in an un-
sanitary condition by reason of the house 
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sewer not being connected with a vent pipe 
to the outer air, which is called for in all 
plumbing rules and regulations and sanitary 
codes. 

Q Did you find any vent in the cellar f 
A No, sir.'' 

Francis Born, the inspector for the Board of 
Health of the Borough of Carteret who held 
that position for fourteen years (p. 99, 11. 26 
to 36). 

"Q What is your official position there f 
A Inspector for the Board of Health. 

Q You are that now, are you f A Yes. 
Q How many years have you held that 

position f A Fourteen years. 
Q In February, 1926, you were such 

health inspector f A Yes, sir. 
Q In the course of your duties did you 

examine the apartment occupied by the 
I{ilek's on Salem Streetf A Yes." 

explains fully and from personal kno,\rledge, the 
sewer system of Carteret and the system used 
in this house and shows that a vent was provided 
in the house (p. 105, 11. 16 to 40). 

"Q Will you explain to the Court what 
system prevails in Carteret as to venting 'f 
A That is known as the continuous vent 
system. 

Q What does that mean f A Continuous 
vent system means that a pipe is connected 
from the main sewer through the street into 
the house and continues right on into the 
roof without the interception of house traps 
of any kind. 

Q Was that in this building f A Yes. 
Q' Was there a vent out to the rooff A 

Out to the roof. 
Q What part of the cellar was that inf 

A That is going clean upstairs to take the 
fixtures upstairs and one pipe on this-

By the Gou.rt. 
Q Is the vent pipe inside the house f A 

The vent pipe is going right-
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Q Inside the house f A Inside, through 
the cellar and upstairs and out on the roof. 

By Mr. Brown. 
Q Where was the outside of the vent, the 

end of the vent f A Out on the roof.'' 
The witness Born also shows that contrary to 

the testimony of the witness Amouroux, each one 
of the connections had a trap that sealed gas 
from coming up through the water itself as 
would sevver gas (p. 106, 17 to 24). 

'' Q Each one f A Each one has a trap 
that seals the gas-whatever gas should be 
in the pipe ; that seals it so that no gas can 
come through the water. 

Q Did this toilet in the cellar have a 
trap? A Yes. 

Q And all of the fixtures upsta.irs had 
traps? A All traps." 

This testim.ony of the witness Born is based upon. 
his observation at the time · the plumbing was in-
stalled ( p. 110, 11. 1 to 13 and 11. 19 and 20). 

"Q Where was that trap f A Under-
neath the floor. 

Q Did you look al. that. trap f A No. I 
knew when it was put in. 

Q When was it put in 1 A ~l1he time the 
fixtures was put in there. 

Q When was that f A I couldn't call off 
the date. 

Q You never saw the trap there, did you? 
A I certainly did. 

Q, Did you inspect that house when the 
plum.bing u;as installed there? A Yes, sir." 

The witness Benjamin A. Schwartz, a physician, 
called by the complainant-respondent to prove 
that the cause of death might be determined by 
an autopsy on the body of Eva I{ilek, was unable 
to say that an a11topHy wo11ld wit.Ii reasonable 
certainty disclose the cause of death in the pres-
ent case. He could only make the vague answer 
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that it m.ight. In his direct testimony he said (p. 
94, 11. 34 to 37 ), 

"Q In your opinion would an autopsy at 
this time made on the body of a person who 
died February 15, 1926, disclose with reason-
able certainty the cause of death f A It. 
might." 

and in cross examination he said (p. 95, IL 20 to 
23 and 11. 32 to 40): 

"Q You said, didn't you, that you might 
be able to determine that death was caused 
by illuminating gas f A I might be able to 
detect the presence of carbon monoxide * * * 
The only information I desired ·was whether 
the body was embalmed. It would not 
matter whether the blood ·was removed or 
not. In cases ViThere bodies have been 
embalmed we cannot detect the presence 
of carbon monoxide in 100 per cent of cases. 
We are merely able to get it in about 20 
per cent of cases. 

Q That is why you used the word 
'might f' A Yes." 

But he admitted that he had no experience with 
a case such as the present one (p. 97, IL 21 to 25 ). 

"Q Have you ever, in your experience, 
examined a body one and a half years after 
it was interred, after death from alleged 
gas poisoning and after embalmingf A 
}lot that length of tim e; no, I ha.ve not." 

Dr. William E. Ramsay, a physician called by 
the defendant-appellant in response to a ques-
tion by the Court said ( p. 122, L 36 to p. 123, 
1. 2) : 

"Q That is, after embalming f A No; 
I am speaking of a plain case. After em-
balming it would not be a surety for any 
period. A whole lot depends, first, on the 
embalming flu.id that is used; second, upon 
the fact that degeneration takes place in the 
blood cells very shortly after. If there is 
carbon monoxide poison -present, it is very 
qu.ickly assimilated by the tissue and blood 
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cells. I have never known-I have never 
. heard of an exam.ination for carbon mono r-

ide poisoning taking place at any such late 
period. In fa.ct, pathologists do not do it. 

Q Answering the question, would an ex-
amination, in your opinion, disclose any 
traces of monoxide poisoning now, even 
though it did occur about February 14 or 15, 
1926 f A In my opinion, it would not." 

':l1he complainant-respondent's allegation that the 
decedent Eva I{ilek was suffering from diarrhoea 
or dysentery at the time of her death while it is 
set forth in the affidavits attached to the bill of 
complaint which this Court declared to be in-
competent (p. 14), is not mentioned in the testi-
1nony and is evidently abandoned by th e corn-
plaina .nt-respondent. There is absolutely no evi-
derwe or testim.ony in the entire case that Eva 
K ilek suflered from any ailment or disease or 
that her death was due to anything but illum--
inating gas poisonfrig . . The certificate from the 
State Department of Health, Bureau of Vital 
Statistics (p. 10) gives as the cause of death 
"suffocated by illuminating gas" (p. 11, 1. 34). 
':Phis is the only evidence as to the cause of death 
and this certificate was offered in evidence by 
tl1e complainant-respondent ( p. 46, IL 1 to 12). 

'' 1\1:r. Newton: I offer in evidence cer -
tificate of the Department of Health, State 
of New Jersey, Bureau o,P Vital Statistics, 
nuder the seal of the Medical Superintendent, 
dated August 26, 1926, showing that Eva 
I{ilek died February 15, 1926, the certificate 
of death being signed by J. F. Hay, Coroner, 
Perth Amboy, N. ~L, and the cause of death 
being stated '' Suffocated by illuminating 
gas.'' 

rrJ1is certificate was good evidence to prove the 
fact of the cause of death. Chapter 13, P. L. 
1901, p. 36. 

'' 1. The records of marriages, births and 
deaths, heretofore, and at any time prior 
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to the passage of the act to which this is a 
supplement, made, and kept by the secre-
tary of state of this state, or any copy thereof 
or of any individual record thereof, certified 
to be a true copy under the hand of the 
itiedical superintendent of the state bureau 
of vital statistics, shall be received in evi-
dence in any court of this state to prove the 
facts therein contained." 

~rhis certificate also refutes the allegation by 
the complainant-respondent that evidence as to 
the cause of her death can only be had by an 
exhumation and autopsy since the certificate it-
self by statute is good evidence of the fncts 
therein contained. Moreover, the complainant-
respondent djsregards and makes no mention 
of the fact tliat a practicing physician was in 
attendance upon Eva l(ilelc and after examina-
tion pronoitnced the wom,an dead of illuminating 
gas poison ( p. 17) and that after examination 
this physician fee]s that his diagnosis was cor-
rect and that an autopsy will elicit no further 
information ( p. 18). 

It will be seen that the complainant-respond-
ent applied for an injunction upon the ground 
that the defendant-appellant refused to permit 
an autopsy and that the autopsy was necessary 
to its defense of the action at law. It does not 
attempt to explain its unprecedented delay in 
making this request. The testimony at no place 
shows any cause or reason for the request and 
is entirely barren of any proof or suggestion 
tending to . show that an -autopsy is necessary. 
'l~ho complainant-respondent presents no proof 
or testimony ·whatever supporting its claim for 
an autopsy. The medical witness produced by 

. it could only say that an autopsy might reveal 
the cause of death but in the absence of testi-
mony to the effect that either illuminating gns 
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did not cause the death or that the death was 
caused by some other agency, it is respectfully 
submitted that this vague statement has no 
evidential value, particularly jn view of the fact 
that both doctors state that they have never 
known of an autopsy at such a late period and 
after embalming such as is the case here. 

The complainant-respondent does not at any 
place make a positive statement that Eva I(ilek 
died of any other disease or ailment than that 
which is set forth in the death certificate and 
which ,vas proclaimed by the attending physi-
cian to be the cause of her death, that is, suffo-
cation from illuminating gas poisoning. It en-
gages simply in a speculative argument and in-
vestigation as to what result might be obtained 
by an exhumation and autopsy and the only tes-
timony advanced to support the demand for an 
autopsy is that it might reveal the cause of 
death. Since the cause of death is set out in 
the death certificate and has already been stated 
by the attending physician without impeachment 
or refutation by the complainant-respondent and 
since both of the witnesses called as medical ex-
perts have testified that they have never known 
of an autopsy in a case similar to the present 
one it is respectfully submitted that the specula-
tive proofs and arguments advanced by the com-
plainant-respondent before the Court failed en-
tirely to support its bill. 

POINT II. 

The relief sought is neither necessary nor es-
sential to the complainant-respondent's defense 
of the action at law . 

It appears conclusively from the testimony and 
pleadings before the trial court that the com-



plainant-respondent has made no effort to secure 
the best and first~hand evidence regarding the 
death of Eva I{ilek, instead it making an appeal 
to the Court of Chancery to invoke the Court's 
injunctive power to compel the defendant-ap-
pellant to submit to the particular type of evi-
dence that the <;omplainant-respondent happens 
to deem necessary. The complainant-respondent 
simply stated that an autopsy had not been made. 
This is admitted. There is no testimony or evi-
dence, however, to show that an autopsy was 
necessary or even advisable. 

According to the testimony an examination of 
the premises was made by the complainant-re-
spondent about the premises where the woman 
died but there is no evidence of any investigation 
or even of an effort to obtain information con-
cerning the woman's death. Although William 
Grace, the employee of the complainant-respond-
ent, who made the investigation of the premises 
knew that Mrs. I(ilek ·was dead (p. 81, 1. 16) he 
did not make any attempt to see her (p. 81, 1. 16), 
he made no effort to see the woman or any of the 
family. The complainant-respondent at no time 
mentions the fact that the woman was treated and 
examined by a reputable physician and that the 
same physici.1n pronounced her dead and gave as 
the cause of her death ''suffocation from illumi-
nating gas," nor does it at any time attack the 
reputation and competency of the attending 
physician. 

The allegation as to another cause for the 
woman's death is not borne out by any proof or 
any testimony and there is nothing at all in the 
cause which would tend to show any other cause 
of death than that alleged by the defendant-ap-
pellant. 'fhe complainant-respondent itself 
caused to be produced at the hearing a certificate 
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from the State Department of Health, which has 
been shown in the preceding point herein to be 

· good evidence in any court of this state of the 
facts therein contained and this certificate sets 
forth the cause of death to be suffocation from 
illuminating gas. 

No attempt is made by the complainant-re-
spondent to refute or controvert the truthfulness 
of this certificate which the complainant-respond-
ent itself offered in evidence. The whole testi-
mony on the part of the complainant-respondent 
is given over entirely to an effort to show that no 
j]luminating gas was on· the premises and in this 
effort they entirely failed as is shown by the pre-
ceding point. 

The complainant-respondent in claiming that 
the body of the deceased woman is the best evi-
dence as to the cause of her death does not take 
eognizance of the fact that the woman's body had 
been embalnied (p. 99, 1. 10) which 1makes the re-
si1rlt of an a,utopsy a matter of conjectitre and 
·do11,tbt by the testimony of the complainant-re-
spondent 's own witness Dr. Benjamin A. 
Sclrwartz (p. 95, 11. 32 to 40) and furthermore it 
does not take cognizance . of the fact that this 
woman's body had been interred since February 
17, 1926 and the testimony of Dr. William E. 
Ramsey ( p. 122, 11. 26 to p. 132, 1. 2). 

"Q That is, after embalming 1 A No· I 
am speaking of a plain case. After embal~-
ing it would not be a surety for any period. 
A whole lot depends, first, on the embalming 
fluid that is used; second, upon the fact that 
degeneration takes place in the blood cells 
very shortly after. If there is carbon mon-
oxide poison present, it is very quickly as-
similated by the tissue and blood cells. I 
have !1-ev~r known, I have never heard of an 
exa-m-1,nation for carbon monoxide poisoning 
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taking place at any such late period. In fact, 
pathologists do not do it." 

shows conclusively that an autopsy at this time 
and under the conditions of the case sub judica 
would be valueless. 

The complainant-respondent fails to point out 
or stress the great length of time this body has 
been interred and subject to natural changes and 
decomposition. 

It is respectfully submitted that under the very 
facts of the complainant-respondent's case and by 
reason of the obvious natural reasons which have 
been avoided by the complainant-respondent the 
autopsy demanded is shown to be unnecessary 
and even inadvisable. 

POINT III. 
The complainant-respondent was guilty of such 

!aches· as to warrant a decree against it. 
The complainant-respondent was so tardy in 

making a demand for an autopsy that it is re- · 
spectfully submitted their demand should not 
have been considered by the Court of Chancery. 
It must be borne in mind at the outset that this 
is a unique situation. The complainant-respond-
ent demands that exhumation and autopsy of the 
body of a woman who died February 14, 1926. 
Although cognizant of the woman's death and 
that it was held liable therefor, no demand was 
niade until after eleven months. It is hardly 
necessary to point out that a body consigned to 
the earth is subject to changes and alterations 
which are impossible of calculation and since the 
complainant-respondent knowingly delayed, it is 
guilty of laches. 

19 

In the case of Stout v. Seabrook's Executors, 
30 N. J. Eq., p. 187, the court held on page 190: 

· ":lYiore than one hundred years ago Lord 
Camden said: 'A court of equity will always 
refuse its aid to a stale demand, when the 
party has slept upon its rights, or acquiesced 
for a great length of time. Nothing will call 
forth the activity of a court of equity but 
conscience, good faith, and reasonable dili-
gence.) )) 

In the case of Crawford v. Lees, 84 N. J. Eq., 
p. 324, on pages 340 and 341, Vice Chancellor 
Leaming held : 

'' Laches may be equitably attributed to de-
lay in the ascertainment of one's rights, when 
the duty and opportunity of ascertainment 
exist to the same extent as for delay in the 
assertion of such rights after their ascertain-
ment." 

In the case of Soper v. Cisco, 85 N. J. Eq., p. 
165, at page 17 4, Justice _ Trenchard stating the _ 
opinion of the Court of Errors and Appeals said: 

"The general rule is well settled that he 
who, without adequate excuse, delays assert-
ing his rights until the proofs respecting the 

- transaction, out of which he claims his rights 
arose, are so indeterminate and obscure that 
it is impossible for the court to see whether 
what is asserted to be justice to him is not 
injustice to his adversary, has no right to 
relief.'' 

and in the case of Bridgewater v. Ocean City 
Asf n., 85 N. J. Eq., p. 379, Aff. 88 N. J. Eq., p. 
351, Vice Chancellor Backes said : 

"Equity demands diligence whenever its 
remedy is sought in cases of this kind, and 
where the right to enforce building restric-
tions is of a purely equitable nature, a court 
of equity will not enforce them by mandatory 
injunction, unless prompt application is made 
by the person entitled to enforce the re-
restrictions. 1

' 
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If diligence is required in the asserting of such 
rights as restricted covenants and rights in land, 
it is respectfully submitted that even greater dili-
gence was required under the peculiar circum-
stances of this case, where the subject matter is 
subject to deterioration and change and the facts 
of the case bring it squarely under the rule set 
forth by the Court of Errors and Appeals in the 
case of ll!lassie v. Asbestos Brake Co., 95 N. tT. 
Eq., p. 298, where on page 311 the court said with 
regard to laches : 

'' There must be delay for a length of time 
which, unexplained and unexcused, is un-
reasonable under the circumstances and 
which has been prejudicial to the defendant.'' 

The complainant-respondent's delay is certain-
ly unexplained and unexcused under the testi-
mony and facts, it is entirely unreasonable and to 
grant the request of the complainant-respondent 
is prejudicial not only to the defendant-appellant 
as a party to this suit but as an individual and 
his rights as a citizen to have the dead bodies of 
his family rest in peace unless good cause be 
shown for their being disturbed. The complain-
ant-respondent showed no cause for disturbing 
the body it dealt only in speculations as to what 
might be found. 

POINT IV. 

In view of the citations in support of the for~-
going points the decree was contra to the de-
cisions of the courts of this state. 

The question as to the exhumation and per-
formance of an autopsy on a corpse has not been 
dealt ·with fully by the courts of this state. How-
ever, there are numerous cases in ·which the ques-
tion has been considered and the decisions are 
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sufficiently clear to establish the fact that an 
autopsy is not considered by our courts in the 
same light as ordinary evidence and that while 
the Court of Chancery has the power to o_rder 
both exhumation and autopsy it exercises that 
power with the greatest care and circumspection. 
In dealing with the relative rights of the next of 
kin and of the public to the possession and care 
of dead bodies, the decisions in this state are all 
in accord and are to the effect that while there 
is no property right in the dead body itself, a 
duty is imposed upon the surviving spouse or 
next of kin to b1,1;ry the dead person and with that 
duty goes the right to protect it from desecration 
or needless removal or disturbance, and further 
that in cases of necessity and for good cause 
shown the Court of Chancery may, in its discre-
tion, order the removal or exhumation of a 
corpse. 'fhe Court of Chancery, while it has ex-
ercised this povver in our state, has dealt ·with 
cases only between relatives of the decedent, and 
in all its decisions seems to view the removal of a 
corpse already buried with disfavor. 

In the case of Peters v. Peters, 43 N. J. Eq., p. 
140, which was an action by the wife of a deced-
ent to recover the body of her husband after it 
had been buried by the husband's father, with her 
consent. The court assumed jurisdiction and re-
fused to permit the removal of the corpse, stating 
that the wife having once consented to this inter-
ment, could not now demand its removal, and the 
attitude of the court is expressed in the following 
words: 

"And the father, being one so near of kin, 
having thus committed his son to a last rest-
ing place, as was then clearly understood, 
every consideration demands that he should 
be protected in the peaceful enjoyment of the 
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right which he now asserts. I think all of the 
authorities go this far.'' 

In the case of Smith v. Shepherd, 64 N. J. Eq., 
p. 401, where a widow who had buried her hus-
band's body in a burial plot belonging to his sis-
ter, with the consent of all, attempted to remove 
the body because certain of his children could not 
also be buried there and the court followed Peters 
v. Peters, supra. The court here held that the re-
mains should not be disturbed and that once a 
body was buried, there was no right to have it 
taken up and moved. 

The case of Toppin v. Moriarty,. 59 N. J. Eq. 
115. The question of property right in a dead 
body is dealt with rather fully and the court is in 
accord with the great weight of authority that 
there is no property right in a dead body. In 
this case they permitted the removal of the body 
because the request of the decedent, with the con-
sent of her husband, had been that she be buried 
with her parents and when the parents changed 
their burial plot, the court held that the husband 
could not permit them to go to great expense in 
providing a new place and then refuse to consent 
to the removal of the body when he had first 
acquiesced to the wishes of the decedent. 

The case of De Festetics v. De Festetics, 79 N. 
J.E. 488. 

The court followed the three cases supra in the 
following language: 

"We get little light on the subject from the 
cases in our own state, which seem to settle 
three propositions-first, that there is no 
property rjght in a dead body; second, that 
after the body shall have been buried it is in 
the custody of the law; third, that the re-
moval of a body once buried is subject to the 
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jurisdiction of this court. Peters v. Peters, 
43 N. J. Eq. (16 Stew.) 140; Smith v. Shep-
herd 64 N. J. Eq. (19 Dick.) 401; Toppin v. 
Moriarty, 59 N. J. Eq. (14 Dick.) 115." 

In all these cases before mentioned, the ques-
tion was one as to the relative rights of next of 
kin to the possession of the body . after burial 
and as to the jurisdiction of the court over such 
body, and in the reading of the cases it will be 
seen that the court assumes jurisdiction, but is 
exceedingly careful and apparently loath to dis-
turb the remains which have once been buried. 
Authorities, generally in other states and in the 
United States courts, are of the same tenor. In 
17 C. J., puge 1139, section 17-3, the law is stated 
as follows: 

''3. RIGHTS AS TO DISTURBANCE 
OR DISINTERlVIENT-a. IN GENERAL. 
Except in cases of necessity or for laudable 
purposes the policy of the law is that the 
sanctity of the grave should be maintained, 
and that a body once suitably buried should 
remain undisturbed." 

and further on page 1140 in dealing with the 
question of disinterment by order of court, it is 
stated: 

'' rrhe right to have a dead body remain un-
molested is not an absolute one; it must 
yield where it conflicts with the public good 
or where demands of justice require such 
subordination. A court will not, however, 
order a body to be disinterred unless there is 
a strong showing that it is necessary and the 
interests of justice require it." 

The case of Painter v. U. S. Fidelity and 
Guaranty Com,pany, 91 A. ~r. L. 158 (a Maryland 
case), the question of the rights of an insurance 
company to the inspection of a dead body, ·when 
the privilege of said inspection is one of the con-
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ditions of the policy, is taken up and the Court 
of Appeals of Maryland held (p. 160): 

'' The right is not a property right in the 
general meaning of property right, but is ex-
tended for the purpose of determining who 
shall have the - custody of the body in pre-
paring it for burial. And courts of equity 
will protect those having this right from un-
reasonable disturbance. But courts have 
never hesitated to have a body exhumed 
where the application under the particular 
circumstances appeared reasonable and was 
for the purpose of eliciting the truth in the 
promotion of justice." 

Under a note in Volume 39, American and Eng-
lish Annotated Cases, page 156, on page 157, the 
authorities are cited as follows: 

'' Althought the reported case appears to 
be one of first impression in holding that a 
demand for an autopsy should be made on a 
reasonable and proper occasion, its reasoning 
is upheld by those cases which have deter-
mined that the right to make an examination 
of the body of the insured is not a continuing 
right, but one which mitst be exercised within 
a reasonable time. Wehle v. U. S. Mutual 
Ace Asso 'n., 153 N. Y. 116, 47 N. E. 35, 60 
Am. St. Rep. 598, affirming 11 Misc. 36, 31 N. 
Y. S. 865; E,ving v . Commercial Travelers' 
Mut. Assoc., 55 App. Div. 241, 66 N. Y. S. 
1056, affirmed 170 N. Y. 590, 63 N. E. 1116; 
Root v. London Guarantee, etc. Co., 92 App. 
Div. 578, 15 N. Y. Ann. Oas. 100, 86 N. Y. S. 
1055, affirmed 180 N. Y. 527, 72 N. E. 1150. 
See also American Employers' Liability Ins. 
Co. v. Barr, 68 Fed. 873, 32 U. S. App. 444, 
16 C. C. A. 51. For if the right to 'examine 
the person' of the insured with respect to 
'any cause of death' is extended for a reason-
able time after death and so long a-s the body 
is unburied or not finally disposed of, the id-
most lim,it of the privilege stipulated for is 
reached. Ewing v. Commercial Travelers' 
i1ut. Acc. Assoc., supra. Hence under a policy 
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giving the insurer a right to _make an ~xami-
nation of the person of the insured with re-
spect to any alleged injury. or ~aus_e of death, 
an application for an examination 1s properly 
refused when it is made nearly a month after 
interment and it is shown that the organs of 
the deceased were removed at an autopsy 
immediately after death and were not re-
placed. Ewing v. Commercial Travelers' 
Mut. Acc. Assoc., su,pra. And a request for 
permission to exercise this right has been 
held to have been unreasonably delayed 
where it was made three days after death, 
on the day after the burial, and the insurer 
knew of the death on the day that it occurred. 
Root v. London Guarantee, etc., Co., supra." 

The Federal cases deal almost entirely with the 
claims of insurance companies based upon agree-
ments in their policies permitting examination. 
In the case of American Employers' Liability 
Insuran ce C01npany v. Barr, 68 Fed. 873, on page 
877, it was held: 

"Some three or foitr weets after the de-
ceased had been embalmed and buried, an 
application was made by the defendant com-
pany to the widow of the deceased, for leave 
to e;hume and examine the remains of her 
deceased husband, and such permission was 
by her denied. Under these circumstances 
the Circuit Court instructed the jury, in sub-
stance, that the demand for an autopsy was 
not made within reasonable time. We are of 
the opinion that, if the defendant company 
intended to rest its defense to this action on 
the ground that it was denied the right to 
examine the body of the deceased, it should 
at least have shown that it sought permis-
sion from the plaintiff' to make such an ex-
amination when it was within his power to 
co1nply with the request. There is no evi-
dence in the present record tending to show 
that the plaintiff refused to allow the body 
of his deceased uncle to be examined on any 
occasion, either prior to or subsequent to its 
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interment, or that it was within his power to 
allow the body of the deceased to be exhumed 
and examined when such a request was pre-
ferred. For this reason, if for no other, we 
think that the exception to the charge last 
above mentioned is without merit.'' 

In the case of Mutual Life Insurance Company, 
New York v. Griesa, 156 Fed. 398, the Court per-
mitted the exhumation of the body for an ex-
amination, but it in no way departed from the 
principles hitherto set down, for the facts in this 
ca.se were almost conclusive of fraud on the in-
surance company, and the insurance company ap-
plied promptly for an autopsy. The court held 
that in the furtherance of justice, it would itself 
appoint a. chemist to determine the cause of the 
death of the decedent. 

CONCLUSION. 

From the forcegoing citations of the law, as 
viewed by the various courts, it will be seen that 
while the court of equity has jurisdiction over 
the bodies of deceased persons, it exercises that 
jurisdiction with great care and circumspection, 
and in fact even where the petitioning parties 
have some direct claim or agreement, they must 
show a very good and justifiable reason for the 
exhumation of the dead body and they must fur-
ther show that they have acted within a reason-
able time. In the present case, it certainly can-
not be claimed by the complainant that it has 
acted within a reasonable time, nor that its de-
mand is anything but the sheer speculation. Al-
most a year after the death of the defendant-
appellant's wife and upon the very eve of the 
trial of the action at law, it suddenly demanded 
that an autopsy be made and claims it cannot 
adequately defend any action unless the same is 
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made. It ignores the fact that a licensed 
physician was in attendance upon the woman. 

In its bill and the affidavits which were in-
tended to support the bill, the complainant-re-
spondent relied upon a rumor that the woman 
suffered from some other ailment of disease about 
the time of her death. This rumor and allegation 
is entirely unsupported and no testimony what-
ever was presented to the trial court disproving 
the cause of death set forth in the certificate from 
the Department of Health and the diagnosis of 
the attending physician. The testimony regard-
ing the possible result of an autopsy shows con-
clusively that it is very doubtful that such an 
action would reveal the cause of death and from 
the experience of the physicians it seems clear 
that an autopsy at this late date and after the 
embalming of the body, would be entirely useless 
and inadvisable. 

The fact before mentioned that a regular 
licensed physician was in attendance was ignored. 
The fact that the complainant-respondent know 
for almost a year that this woman had died as a 
result of illuminating gas poisoning and made 
no request for an autopsy, was also disregarded. 
The fact that a most informal request was made 
just before the trial of the issue at law and that 
immediately a restraining order was obtained is 
also disregarded by the complainant-respondent. 
No reason is assigned for the unprecedented de-
lay. No proof is given of any question as to the 
cause of death. No doubt is raised as to the 
capability of the attending physician who diag-
nosed the case. 

The court is asked without any testimonv or 
proof to sustain the allegations contained i1~ the 
bill of complaint and after an unexplained and 
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inexcusable delay to grant an order directing the _ 
exhumation and autopsy despite the fact that all 
the authorities are to the effect that a very good 
caus'3 must be shown and that the complainant-
respondent must act with good speed. 

It is respectfully urged that the decree or 
order in this case be set aside and the restraint 
dissolved. 

Respectfully submitted, 

THOMAS BROWN, 
Solicitor for and of counsel with 

Defendant-Appellant Alexander Kilek. 

New Jersey Court of Errors and Appeals 

PEHTH AMBOY GAS LIGJIT COM-
PANY, 

Complainant-Respondent, 
v. 

ALEXANDER KrLEK, individually 
and as administrator ad pros-
equendum of Eva Kilek, de--
ceased, and EDWARD T. HANSON, 
one of the coroners of Middle-
sex County, 

Def end ants-Appellants. 

On Appeal 
from Chancery, 

BRIEF FOR COMPLAINANT .. 
RESPONDENT. 

Statelllent of the Cas ,e. 

This appeal is from a final decree of the Chan .. 
cellar made on the advice of Vice-Chancellor 
FIELDER staying an action at law brought by ap-
pellant Alexander Kilek, individually and as ad~ 
ministrator ad prosequendum of Eva Kilek de-
ceased, his wife, against the respondent in the 
Middlesex Circuit of the ·Supreme Court to recover 
damages for the death of said Eva Kilek, un1ess 
the said Alexander Kilek do-es eon~ent to the -ex-
humation of the body of said Eva Kil-ek and the 
performance of an autopsy thereon at the ex-
pense of the respondent~the autopsy to be per.-
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formed in the presence of physicians or patholo-
gists selected by both complainant and the def end-
ant Kilek at the expense of complainant. 

The case has already been before this Court on 
appeal by the present appellants from an order of 
the Court of Chancery staying the action at law 
pending final hearing. This Court, in an opinion 
filed October 17, 1927, and reported in 5 N. J. Adv. 
Rep. page 1349, set aside said order on the ground 
that the affidavits supporting said order were hear-
say. The opinion is silent as to whether the Court 
of Chancery has the power to order an exhuma-
tion and autopsy on a bill for discovery in aid of 
the defense to an action at law. The ratio deci-
dendi · of the decision of this Court is, however, 
that the Court of Chancery has such power and 
will restrain an action at law pending such dis-
covery providing the preliminary order of re-
straint is supported by legal evidence. 

2. 

Brief of the Argum .ent. 

Prefatory ·statement. 

In the action at law the complaint alleged that 
the death of said Eva Kilek was caused by the 
inhalation by her of illuminating gas which re-
spondent negligently allowed to escape from its 
main or mains in or near the premises No. 1 Salem 
Street, Carteret, New Jersey, in which said Eva 
Kilek and her husband Alexander Kilek resided, 
and claimed $40,000 damages. 

The present respondent filed an answer to that 
suit denying negligence and denying that the death 
of said Eva Kilek was due to the cause alleged in 
the complaint. 

It therefore became necessary for respondent to 
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ascertain the cause of death of said Eva Kilek, 
and the only method of detenninnig such cause 
with accuracy was by an autopsy on her body, 
there having been no such autopsy at the time of 
her death. 

Eva Kilek died some time during the night of 
February 14-15,, 19·26. The suit at law was not 
begun until August 16, 1926 (p. 3). On December 
31, 1926, the attorneys for complainant requested 
the attorney for the plaintiff in the law action to 
permit an autopsy. On January 3rd, 1927, the at-
torney of the plaintiff in the law action wrote the 
attorneys of the defendant, refusing such request 
(p. 7). Thereupon, the defendant in the law ac-
tion served a demand on one of the coroners of 
Middlesex County for an autopsy, which demand 
was refused by the coroner (p. 8). The present 
bill was then filed by respondent and came on for 
final hearing on October 24, 19Q:7-one week after 
this Court had filed its opinion on the appeal from 
the order restraining the action at law. 

I. 
Complainant has no adequate remedy at 

law. 

Section 19 of the Evidence Act (P. L. 1900, pp. 
362, 367), provides that before the trial of an ac-
tion brought to recover damages for injury to the 
person, the Court may direct an examination of 
the person injured, by a competent physician or 
surgeon; but that statute clearly applies to a living 
person and not to an autopsy on a corpse. 

Section 142 of the Practice Act provides for the 
inspection of books, papers or documents in the 
possession or under the control of either party. 

We have been unable, after careful research, to 
find any provision in the Practice Acts of 1903 or 
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19'12 or elsewhere in the New Jersey statutes which 
would authorize a court of law to grant the relief 
sought by the bill. 

II. 

The decree appealed front is within the 
power of a Court of E.quity under its general 
jurisdiction to coJnpel discovery in aid of the 
prosecution or defense of an action at law. 

Courts of Equity will always compel discovery 
in aid of prosecuting or def ending suits at law; 
and in order to make such discovery of use on the 
trial at law, will restrain that suit from proceed-
ing until the discovery is had. The jurisdiction is 
not taken away by the fact that courts of law have 
been clothed with powers to compel discovery in 
such cases by the oath of the complainant. Chan-
cellor ZABRISKIE so held in Shotwell v. Smith, 20 
N~ J. Eq. 79, where he enjoined suits at law brought 
by the defendants upon notes and bonds which 
were alleged to have been obtained by fraud and 
without consideration, and ordered a discovery of 
the circumstances under which they were executed. 

This case was followed by Vice-Chancellor 
EMERY in Miller v. U. S. Casualty Co., 61 N. J. Eq. 
110, where complainant sought discovery as to 
certain contracts necessary to enable him to prose-
cute a suit at law. The Vice-Chancellor said: 

"In the first place, it is settled in this state 
that the statutes conferring jurisdiction for 
discovery upon the law courts have not had 
the effect of divesting the courts of equity of 
their ancient and original jurisdiction for dis-
covery. Howell v. Ashmore, 1 Stock. 82 
(Chancellor Williamson, 1852); Shotwell v. 
Smith, 5 C. E. Gr. 79', 81 (Chancellor Zabriskie, 
1869·), approved and followed in Sweeney v. 
Williams, 9 Stew. Eq. 627, 6,291 (Errors and 
Appeals, 1883) ." 

5 

Shotwell v. Smith was approved by the Court 
of Errors and Appeals in Sweeney v. Williams, 36, 
N. J. Eq. 627, where MAGIE, J., said: 

"When by statute, a right to administer relief 
previously administered only by courts of 
equity is extended to courts of law, the juris-
diction of the courts of equity is undisturbed 
unless prohibitory or restrictive words are 
used in the statute; thenceforth the jurisdic-
tions are concurrent." 

The jurisdiction of a Court of Equity to compel 
discovery in aid of the prosecution or defense of 
an action at law is exhaustively and learnedly dis-
cussed in Reynolds v. Burgess, 71 N. H. 322, 51 Atl. 
1075, where an inspection of machinery was or-
dered. We commend to the Court a careful read-
ing of this instructive opinion. The Court quoted 
Story as follows: 

"Story, after speaking of the defect of the 
administration of justice in courts of common 
law, arising from their want of power to 'com-
pel the production of deeds, books, writings 
and other things' material to the issues on trial, 
says that the defect is remediable in courts of 
equity which will compel the production of 
such books, deeds, writings and other things. 
2 Story, Equity Jur., Sections 1484, 1485." 

We have found one case directly in point. It is 
Mutual Life Insurance Co. v. Griesia, 156 Fed. 39'8. 
Bill in equity was filed to cancel a policy of life 
insurance for $100,000, payable to the estate of one 
Perkins who had died. When he died there were 
other policies in force aggregating $.540,000. 
About the time he took out the policy in suit, in-
sured was in correspondence with a chemist as to 
the uses and effect of poisons. The day of his 
death he purchased morphine poisons and that 
evening fell from the roof of his house and when 
reached was unconscious, and died a few hours 
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thereafter without regaining consciousness. The 
bill of complaint was filed after the death of the 
insured. The insurance company made applica-
tion for an order to exhume the body of the in-
sured. The executors of the insured protested on_ 
the ground that U. S. Comp. Stat. 190, at page 583, 
provided only for the production of papers and 
writings. The Court said: 

"Whether he suicided is not now a question 
for decision; but on such a showing, if the 
body cannot be exhumed, it is because the 
court cannot and should not compel the dis-
closure of the real truth. If such disclosure 
cannot be made, it is because of the right of 
one party to disclose the truth if believed ad-
vantageous and to conceal it if believed harm-
ful, and that ought not to be a rule for the 
guidance of courts. And the only objection 
aside from that as to the power of the court 
is one of sentiment, as if sentiment should 
control in the administration of justice." 

The Court also said: 

"The recent scholarly and timely work on 
Evidence by Wigmore (sections 2220 et seq.) 
is to the point that sentiment and modesty, 
real or affected, must not stand in the way 
of the court in compelling parties to disclose 
the exact truth, and to not allow one party to 
the litigation to make known the facts, or 
suppress them, as the interest of such party 
may suggest. And along the same lines is the 
Preliminary Treatise on Evidence by Prof. 
Thayer (1898) of Harvard, and Two Centuries 
of Growth of American Law (1701-1901) by 
the Faculty of the Yale Law School, under the 
title of 'Evidence.' And see the following au-
thorities as to the power of a court of chan-
cery as to evidence; Reynolds v. Burgess, 71 
N. H. 322, 51 Atl. 1075, 57 L. R. A. 949, 9,3, Am. 
St. Rep. 535, for the inspection of machinery; 
Hensey v. Langdon (C. C.) 80 Fed. 178, for 
the inspection of a mine; 1 Pomeroy, Equity, 
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Sections 191, 225. 2 Story Equity , Sections 
689, 690. Can any one doubt but that all senti-
ment would dissipate, and all objection would 
vanish, if it were necessary for the estate to 
make the showing in order to recover the 
large sum of money involved? And why 
should it be optional with one party to say 
what part of the truth shall be made known, 
and what part kept from the court? 

"The order will be that the marshal of this 
district will exhume the body. The court win 
appoint a pathologist to examine the body to 
the end that the evidence may be had as to 
whether the fall killed the insured. A chemist 
will be appointed to determine whether he 
died by morphine poison. The results of their 
efforts ought to materially aid the court in 
arriving at the truth. And such an order is 
made because this court is of the opinion that 
it cannot be made in the action at law, but 
holding that it is within the general powers 
of a court of equity, and that such an order 
is in the furtherance of justice." 

Professor Wigmore in his work on evidence, 
Volume V, page 435, says with respect to this case: 

"Mutual Life Ins. Co. v. Griesa, C. C. Kansas, 
156 Fed. 398 (bill in equity to cancel a policy 
of life insurance) the deceased was killed by 
falling from the roof of his house; the issue 
was, whether he had taken morphine, just 
previously, with intent to suicide thereby, and 
had deliberately thrown himself from the roof 
to conceal the suicide; the insurer applied for 
an order to exhume the body of the deceased; 
granted, in a scholarly and sensible opinion 
by Smith McPherson, J.; the order directed 
the appointment of a pathologist to examine 
for the effect of the fall, and a chemist to ex-
amine for morphine; the opinion repudiates a 
privilege protecting from such disclosure ." 
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III. 

The evidence below warranted the decree 
made. 

No. 1 Salem Street, Carteret, New Jersey, where 
Eva Kilek lived and died, is a frame tenement. 
The deplorable condition of the plumbing in the 
cellar will be observed from the photographs ad-
mitted in evidence (Exhibits C-5 and C-6). An en-
gineer and architect who inspected the premises 
for the complainant on September 21, 1926, found 
the plumbing in an unsanitary condition by reason 
of the house sewer not being connected with a vent 
pipe to the outer air and because there was no 
vent into the outer air outside of the cellar. The 
photographs show that the vent was ventilated into 
the cellar itself. There were no illuminating gas 
pipes in the cellar or in any part of the house (p. 
49) . It is undisputed that the house contained no 
facilities or pipes for supplying gas to the occu-
pants (pp. 49, 5'91, line 34; 61, line 30; 70, line 30). 

The nearest gas main is located two hundred 
feet from the house (p. 114, line 33). 

On February 14, 19126, the complainant sent one 
of its employees to inspect the house to ascertain 
whether there was a leak. This employee, George 
Szul (p. 58) first went into the cellar. He found 
no gas connection and smelled around the sewers 
and toilets and the water service, even sticking his 
head in the toilet. He could find no smell of gas 
(p. 59'). He found that the water service was even 
with the cellar floor and that the water pipe was 
covered with water. He looked for bubbles in the 
water because, as he stated, he knew that if he 
saw bubbles that the gas had followed the water 
service (p. 60). He could detect no odor of gas. 
He even went upstairs and saw Eva Kilek and her 
four children in the kitchen. She was preparing 

food. His visit was around noon time (p. 61, line 
4). He then went down into the cellar again, closed 
all the windows, went outside and waited for fif-
teen minutes and then went back into the cellar 
again and could not smell any gas. There were no 
gas pipes ups ,tairs (p. 61, line 35,). In the house 
when he visited were Kilek and his wife and four 
children. 

On the night of February 14, between ten and 
eleven P. M., the company sent its foreman Wil-. ' ham Grace, to the house. He went into the cellar 
an_d all through the house and says: "The only 
thing we could get would be around the toilet 
where we would get sewer gas with a slight trace 
of illuminating gas, if you looked for it (p. 67, 
line 39 to p. -68, line 2) ." He went upstairs in the 
house and found a whole lot of people up there, 
but could get no smell of gas and the people were 
walking back and forth through the house. He 
put the number of people at six or eight (p. 69, 
line 30). Not finding any odor of gas in the cel-
lar or house, the foreman and his workmen went 
outside and drove bars about two feet under the 
level of the street near the gas main, but could 
:find no small of gas (p. 71, lines 10-20). They 
could, however, smell sewer gas in the sewer go-
ing into the house (p. 71, lines 19-25). They dug 
down until they found the sewer and tapped the 
sewer and could smell sewer gas (pp. 72 and 73). 
They even dug up between the sidewalk and the 
street for a space of about two feet and could 
find no smell of gas there (p. 73, lines 10-30). They 
dug straight out from the house along the water 
pipe. They found a gas connection leading in from 
the gas main in the street toward the house, which 
connection ended in a plug about twenty feet from 
the house. They dug down to this connection and 
could find no odor of gas (p. 74). Between this 
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plug and the house was earth (p. 74, line 38) and 
a concrete sidewalk (p . 74, lines 38-40). 

Mrs. Kilek became nauseated about five o'clock 
on February 14th and died about twelve o'clock 
the same evening (p. 121, lines 20-30). There is 
some dispute as to whether she became sick 
around twelve o'clock noon or around five o'clock 
P. M. (p. 121 and 122). The appellant's physician 
admitted that before death can be caused by il-
luminating gas poisoning, there must be an intense . 
inhalation in a confined area (p. 125). Now, bear-
ing in mind that complainant's workmen inspect-
ed this house at twelve noon on February 14th 
and again around ten or eleven o'clock at night of 
the same day and that Mrs. Kilek died around 
midnight and that the foreman found only a trace 
of illuminating gas at the toilet in the cellar, it is, 
to say the least, possible that this woman died of 
a cause other than illuminating gas poisoning. 

Confronted with this heavy suit for damages, 
the complainant sought expert advice. It pro-
duced as a witness, Dr. Benjamin A. Schwartz, 
who was coroner's physician of New York County 
from 1915 to 1918 and acting deputy chief medical 
examiner of New York County thereafter until 
about six months before he testified. He had per-
formed over one thousand autopsies and about 
one hundred autopsies on persons alleged to have 
died of illuminating gas poisoning and had ex-
amined several interred bodies of persons alleged 
to have died of illuminating gas poisoning (p. 94). 
In his opinion, an autopsy would show the possi-

. bility of death having been caused by illuminating 
gas poisoning (p. 94). He outlined the examina-
tion necessary to disclose that fact and said that 
it involved the removal of the lungs and liver and 
examination for carbon monoxide and also an au-
topsy of the entire body to determine if there was 
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some other cause of death (p. 95). Where bodies 
have been embalmed, the presence of carbon mon-
oxide could be detected in twenty per cent. of the 
cases (p. 96, line 35). Dr. Schwartz said that the 
length of time the body has been embalmed is 
immaterial (p. 96, line · 30). 

Dr. Ramsey, called for the defendant, had not 
performed any autopsies within ten years, but 
said that in his early days he did a lot of autopsy 
work. He admitted that the autopsy would dis-
close whether Mrs. Kilek died from a cause other 
than illuminating gas poisoning (p. 123). He ad-
mitted, moreover, that there might be enough 
blood left in the body, even though embalmed, to 
discover the presence of carbon monoxide (p. 12·6, 
line 35 to p. 127, line 10). He admitted that he 
did not disagree in toto with Dr. Schwartz (p. 12:3, 
line 30). 

Dr. Schwartz further said that: "If there is car-
bon monoxide present, you will find it in exam-
ining the blood or any organ that might contain 
the smallest quantity of blood; there isn't much 
necessary for determining that (p. 96, lines 1-10) ." 
The presence of carbon monoxide is shown by a 
pinkish discoloration of the skin (p. 96, lines 10-
20). 

Francis Born, a health inspector, says that he ex-
amined the cellar on February 15th, the day after 
Mrs. Kilek died, and detected a gas odor around 
the toilet (p. 111, lines 10-20). He said that he 
could detect the odor about a foot from the toilet 
and the in the middle of the cellar (p. 111, lines 
15-30). He puts the nearest gas main at one hun-
dred feet from the house (p. 112, lines 38-40). 
Strangely enough, with a vent in the cellar ven-
tilating into the cellar itself, this witness could 
find no smell of sewer gas (p. 110, lines 30-40) 
although complainant's workmen smelled sewer 
gas outside and inside the house. 
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On a bill for discovery, the c01nplainant does 
not have to demonstrate that the evidence sought 
will show what he seeks (18 Corpus Juris 1068). 
As the Vice-Chancellor put it in his conclusions 
(p. 34) : 

"Any application for discovery, examination 
or inspection before trial might be resisted on 
the plea that the party applying will find noth-
ing if the order be made, but such a plea ought 
not to prevail if it appears that the evidence 
sought is in the possession or under the con-
trol of a party to a suit and that there is a 
possibility that an exhumation will disclose 
what the party applying therefor needs to com-
plete his case." 

Here we have a case where there were no gas 
pipes in the house and the nearest main was at 
least one hundred feet away (some of the witnesses 
say two hundred feet) ; we have at least six or 
eight people in the house during the time it is 
claimed that Eva Kilek inhaled the gas; we have 
a situation where the inhalation even on defend-
ant's own showing could not have been intense or 
within a confined area; and in addition, the doc-
tors, both for complainant and def end ant, are 
agreed that an autopsy at this time would disclose 
if death occurred through a cause other than gas 
poisoning, and moreover, we have the complain-
ant's physician testifying that even though the 
body was embalmed the presence of carbon mon-
oxide gas poisoning could be determined from even 
a small quantity of blood in the body and we have 
the defendant's physician admitting that carbon 
monoxide might be present in the blood even 
though the body had been embalmed. 

We submit that to deny the present complainant 
the right to discovery by autopsy on the body in 
the face of this showing is to put it under an un-
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fair handicap in the trial at law, in view of the 
face that no autopsy was performed in this case 
of accidental death. 

IV. 

Laches. 

Def end ant contends that the relief sought by 
complainant is impossible of attainment because 
of the long delay and laches of the complainant. 
If that be so, then the laches are not prejudicial to 
the defendant, but to the complainant. Mere lapse 
of time is not sufficient to bar a suit by laches, but 
the person asserting it must show that he has been 
prejudiced. Vliet v. Cowenho,u 1en, 83 N. J. Eq. 234, 
and cases cited at page 238. The delay has been 
due mainly to defendant in delaying his action at 
law and in the time taken for the appeal from 
the preliminary order. As the Vice-Chancellor 
said the complainant is not at fault for these de-
lays (p. 34). 

V. 

Appellant asserts that the discovery sought is not 
necessary nor essential to complainant's defense of 
the action at law. Complainant, in its defense to 
the action at law, will have to overcome the testi-
mony of the physician who attended Eva Kilek 
and also the coroner who made the certificate of 
death and who no doubt viewed the body and also 
the undertaker who embalmed it. No autopsy was 
performed on the body although the death was de-
clared to be by accident. The body itself, or rather, 
the result of the examination of the body by 
autopsy, will furnish the vital and controlling evi-
dence in the case. It may well be that the result 
of the autopsy may absolutely demolish the de-
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f ense, but inasmuch as the defendant is in a posi-
tion to afford an autopsy, his refusal to consent to 
it, can fairly be said to be due to a fear that an 
autopsy may demolish his case at law. He is seek-
ing to recover a large sum of money from this 
complainant. If it were essential to his case that 
the autopsy be performed, we have no doubt that 
one would have been made without regard to 
sentiment. If the present defendant be permitted 
to proceed with his action at law and suppress 
evidence which it is within his power to produce 
or at least permit inspection of by his adversary, 
then he has the present complainant at an ad-
vantage, which is neither equitable nor just and 
which deprives the present complainant of that 
equality before the law which is the right of all 
suitors. 

VI. 

The cases in this State, cited in Point IV of Ap-
pellants' Brief, concern disputes between next of 
kin as to the possession of bodies after burial, and 
are not very helpful in the present inquiry. They 
do settle, however, that after burial the body is in 
the custody of the law and its removal is subject 
to the jurisdiction of the Court of Chancery. De 
Festetics v. de Festetics, 79 N. J. Eq. 488, where the 
earlier cases are cited. Nor are the cases cited in 
Point IV involving the right of an insurance com-
pany to an inspection or autopsy of the body under 
a condition of the policy, pertinent. In the present 
case there was no contractual right in the respond-
ent. The death occurred February 15, 19-26, and 
the action at law was not begun until August 16, 
19-26 (p. 12). Appellant argues that because a 
licensed physician diagnosed the cause of death as 
suffocation by illuminating gas, the question of the 
cause of death is settled; but it is common knowl-
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edge that post mortern autopsies controvert ante 
m.ortem diagnoses. Of course, we recognize that 
the sanctity of the grave should not be lightly vio-
lated to satisfy the whims of relatives. In this 

· case, however, the respondent is not seeking to 
gratify a whim, but to protect itself from ,being 
mulcted in heavy damages on an allegation of neg-
ligence which may be proved or disproved by evi- _ 
dence in the control of its adversary. 

T·he decree appe ,aled from should be af-
firmed, with costs. 
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