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ORDER TO SHOW CAUSE AND
RESTRAINING ORDER.

Filed January 12, 1927.

In Chancery of New Jersey

Between

PerrE AwmBoy Gas LicuT
CompPaNy, a corporation,

Complainant )

# ' on Bill, de.

Order to

ArexaNpEr Kirex, individu- \ Show Cause

ally and as administrator [ and

ad prosequendum of the | Restraining

estate of Kva Kilek, de-{ Order.

ceased, and Epwarp T. Hax-

soN, one of the coroners of

Middlesex County,

Defendants.

and

This matter being opened to the Court by
Collins & Corbin, solicitors for and of counsel
with complainant, and the Court having read
the bill of complaint in the above-entitled cause
and the affidavits thereto annexed:

It is on this 12th day of January, A. D. 1927,
Orprrep that the defendants, Alexander Kilek,
individually and as administrator ad prosequen-
dum of the estate of FEva Kilek, deceased, and

~ Edward T. Hanson, one of the coroners of Mid-

dlesex County, show cause before the Chancellor
at the Chancery Chambers in the City of J ersey
City, at No. 1 Exchange Place, the 24th day of
January, 1927, at the hour of ten o’clock in the
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Order to Show Cause and Restraiming Order.

forenoon or as soon thereafter as counsel can be
heard, why the said defendant, Alexander Kilek,
individually and as administrator as aforesaid,
should not be restrained and enjoined according
to the prayer of said bill.

And it is Furraer Orperep that the said de-
fendant, Alexander Kilek, individually and as
administrator ad prosequendum as aforesaid, his
attorneys, agents, servants and confederates, in
the meantime and until the further order of this
Court in the premises, desist and refrain from
prosecuting or proceeding with the action at law
begun by said defendant in the New Jersey Su-
preme Court, Middlesex County, against com-
plainant. ‘

And it is Furraer Orperep that a copy of the
bill of complaint and affidavits and of this order
(all of which may be certified by the solicitors
of complainant) be served on said defendants
within five days from the date hereof either per-
sonally or by leaving the same at their residences
in the State of New Jersey, or in the case of
sald defendant Alexander Kilek, by serving the
same upon Thomas Brown, his attorney in said
action at law.

E. R. WALKER,
C.

Respectfully advised,
James F. FIrELDER,
V.-C.
We certify the foregoing to be a true copy of

the original.

COLLINS & CORBIN,
Solicitors of Complainant.

BILL AND SUPPORTING AFFIDAVITS.
Filed January 12, 1927.

IN CHANCERY OF NEW JERSEY.

To his Honor Edwin Robert Walker, Chancellor
of the State of New Jersey:

Perth Amboy Gas Light Company, complain-
ant, a corporation of the State of New Jersey,
having its principal office at Perth Amboy, in the
County of Middlesex and the State of New
Jersey, respectfully shows:

1. On August 16, 1926, Alexander Kilek, in-
dividually and as administrator ad prosequen-
dum of the estate of his wife, Eva Kilek, de-
ceased, began an action at law in the New Jersey
Supreme Court against complainant to recover
damages for the death of his said wife, alleging
that complainant had negligently permitted and
suffered illuminating gas to escape from its
main in and around No. 1 Salem avenue, in the
Borough of Carteret, County of Middlesex and
State of New Jersey, where said Eva Kilek re-
sided at the time of her death, and that as a
result of such negligence said decedent, Eva
Kilek, was poisoned and suffocated to death on

February 15, 1926, in the Borough of Carteret
aforesaid.

2. Complainant’s investigation of the death
of said Eva Kilek disclosed that there are no gas
pipes or facilities for furnishing gas in said
premises, #1 Salem avenue aforesaid, and an
inspection of said premises on February 14, 1926,
by one of complainant’s workmen at 11:00 A. M.
on that day disclosed that there was no gas leak




Bill of Complaint.

in the cellar or other part of said building. Com-
plainant’s workmen also inspected the gas main
in Salem avenue and found no evidence of any
leak. The investigation also disclosed that the
premises which are known as Nos. 1 and 3 Salem
avenue contain a cellar in which was a toilet
used by the occupants and that the toilet and
plumbing in the cellar were not properly trapped
nor was there any ventilation into the outer air.

3. Said Eva Kilek died on February 15, 1926,
or more than twelve hours after the inspection
of said premises by complainant’s workmen.
The certificate of death is signed by J. S. Hay,
Coroner of Perth Amboy, N. J., and gives as the
cause of death, ‘‘Suffocated by illuminating gas.
Accident.”’

4. Complainant is informed by Dr. Otto
Schultze, medical assistant to the District Attor-
ney of New York County, who has performed
thousands of autopsies, that the cause of death

may be determined by an autopsy on the body of
said Eva Kilek.

5. Complainant is informed by neighbors of
said Kva Kilek that she was suffering from
diarrhoea or dysentery on February 14 and 15,
1926, and made frequent visits to the toilet in
the cellar on February 14th. These neighbors
have refused to make any affidavits for complain-
ant.

6. No autopsy was performed on the body of
said KEva Kilek at the time of her death and
evidence as to the cause of her death can only
be had by an exhumation and autopsy on her
body, and complainant cannot fairly defend said
action at law begun against it unless discovery

Bill of Complaint.

is made of the cause of death by exhumation and
autopsy as aforesaid.

7. On December 31, 1926, Collins & Corbin,
attorneys for complainant in said action at law,
requested Thomas Brown, attorney for the plain-
tiff in said action, to permit an autopsy. On Jan-
uary 3, 1927, said Thomas Brown wrote the at-
torneys for complainant that said Alexander
Kilek saw no need for an autopsy and did not
care to have the body of his wife disturbed. A
true copy of said letter is annexed hereto and
made part hereof and marked Schedule ‘“A.”’

8. On January 6, 1927, complainant made de-
mand on KEdward T. Hanson, one of the present
coroners of the County of Middlesex, for an in-
quest and post morten examination of the body
of said Eva Kilek. A true copy of said demand
together with the refusal of said coroner to ac-
cede to the same is annexed hereto and made
part hereof and marked Schedule ‘“B.”’

Complainant is without adequate remedy in
the courts of law and therefore prays:

1. That Alexander Kilek, individually and as
administrator ad prosequendum of the estate of
Eva Kilek, deceased, and Edward T. Hanson,
one of the coroners of the County of Middlesex,
who are the defendants to this suit, may answer
this bill of complaint and each statement therein
made.

2. That said Alexander Kilek, individually
and as administrator as aforesaid, may be or-
dered to permit the exhumation of the body of
said Eva Kilek and the performance of an au-
topsy thereon at the expense of the complainant;




Bl of Complaint.

such autopsy to be performed by a physician or
pathologist selected by complainant in the pres-
ence of any physician or pathologist selected by
said defendant, Alexander Kilek; and that said
defendant Edward T. Hanson, coroner as afore-
said, be ordered to permit the exhumation and
autopsy on said body as aforesaid.

3. That a writ of injunction or injunctive
order may issue restraining the said defendant
Alexander Kilek, his attorneys, agents and serv-
ants from prosecuting said action at law in the
New Jersey Supreme Court against complainant
until the performance of said autopsy.

4. That a writ of subpoena may issue com-
manding said defendant to answer this bill of
complaint and to abide by such decree as this

Court may make in the premises.

COLLINS & CORBIN,
Solicitors for and of Counsel with Complainants.

Schedule A.
SCHEDULE ¢“A.”

THOMAS BROWN
Attorney and Counsellor at Law.
174 Smith St. Perth Amboy, N. J.

January 3rd, 1927.

Collins & Corbin, Esqs.,
1 Exchange Place,
Jersey City, N. J.

Re: Kilek v. P. A. Gas Light Co.

Dear Sirs:

Mr. Kilek sees no need for an autopsy and
therefore does not care to have the body of his
wife disturbed. This will answer your letter of
December 31st, 1926.

Truly yours,
THOMAS BROWN.

10

20




Schedule B.

SCHEDULE “B.”

NEW JERSEY SUPREME COURT.

MmbpLesex CounTty.

AvrexanpEr Kiner, administra-
tor ad prosequendum of the
estate of Eva Kilek, deceased,
and AvrexaNxper Kirek, indi- .
vidually, Action
Plaintiff, y ot Law.

o Demand,

PerrE AmBoy Gas Licar Com-
PANY, a corporation,
Defendants.

To KEdward T. Hanson, Coroner,
Middlesex County, N. J.

Sik:

WaEREAS, one Eva Kilek, did on or about Feb-
ruary 15, 1926, depart this life and was at that
time residing at No. 1 or 3 Salem Street, Car-
teret, County of Middlesex, New Jersey, and
has been since February 17, 1926, interred in
Holy Virgin Cemetery, and it appearing that the
demise of said Eva Kilek is alleged to have been
caused by the negligence of the Perth Amboy
Gas Light Company, in that said company did
negligently maintain its gas service pipes in and
about the vicinity of No. 1 or 3 Salem Street,
Carteret, Middlesex County, New Jersey, afore-
said, and

WaEREAS, an action at law was brought by

40 Alexander Kilek, individually and as administra-

Schedule B,

tor ad prosequendum of the estate of Eva Kilek,
deceased, in the New Jersey Supreme Court,
Middlesex County, for damages for the alleged
negligence of said Perth Amboy Gas Light Com-
pany, which said alleged negligence is supposed
to have brought about the death of said Eva
Kilek, and

WHaEREAs, said action at law is now pending
and still undetermined, and

WaERRAs, the said Perth Amboy Gas Light
Company denies that said Eva Kilek died of
illuminating gas or died through the alleged
negligence of said Perth Amboy Gas Light Com-
pany.

TaEREFORE, Perth Amboy Gas Light Company,
in accordance with statutes in such cases made
and provided, and more particularly in accord-
ance with Section 15, Comp. Stat. 1910, p. 1588,
demands that you, Edward T. Hanson, Coroner
of Middlesex County, forthwith order an inquest,
post mortem examination of the body of said
Eva Kilek, or an autopsy of said body, to deter-
mine the efficient cause of the demise of Eva
Kilek, aforesaid.

Dated January 6, 1927.

Perth Amboy Gas Light Company,
by its attorneys,

COLLINS & CORBIN.

Refuse to accede to the above demand to ex-
hume the body of said Eva Kilek for purpose of
an inquest or an autopsy without the authority
of a court order.

EDW. T. HANSON,
Coroner County of Middlesex.

40




Schedule C.

SCHEDULE ““C.”

STATE OF NEW JERSEY.

StaTE DEPARTMENT OF HEALTH

Bureau or Virarn STATISTICS

Place of Death—County Middlesex State
New Jersey Registered No. 2096 Town-
ship or Borough City Car-
teret No S Ward.

(If death occurred in a hospital or in-
stitution, give its Name instead of street
and number.)

Full Name Eva Kilik

Residence, No. 1 Salem St. .... Wia el s

(Usual place of abode.) (If non-resi-
dent give City, town and State.)

Length of residence in city or town where
death occurred yrs. mos. days. How
long in U. S. if of foreign birth  yrs.

mos. days.

PERSONAL AND STATISTICAL PARTICULARS

Sex—Female

Color or race—White

Single, Married, Widowed or Divorced
(write the word)—Married.

If married, widowed or divorced Husband

(or) wife of Ilia Kilik (give full

maiden name)

Date of Birth (month, day and year)

Age Years About 35 Months Days if Lgss
than 1 day .... hrs. or .. .. min,

Occupation of Deceased. (a) Trade, profes-
sion or particular kind of work. House-
wife.

Schedule C.

Ik

12.
13.

(b) General nature of industry, business or
establishment in which employed (or em-
ployer . ...

(c) Name of employer .

Birthplace. (city or town) (State or coun-
try) Poland.

Name of father Hrehory Yakubowicz

Birthplace of Father (city or town) (State
or country) Poland.

Parents—

14.
i3}

15.

16.

i1

Maiden Name of Mother Irene Kilik

(a) Birthplace of Mother (city or town)
(State or country) Poland

Signature of Informant Ilia Kilik (address)
Carteret.

Received Feb. 16, 1926

E. S. WILGUS
Local Register.

Mepicarn CERTIFICATE OF DErATH

Date of Death. (Month, day and year) Feb.
15, 1926.

I Hereby Certify That I viewed deceased
, to , 19 | that I
last saw h  alive on Feb. 15, 1926 and
that death occurred on date stated above,
Qi
The Cause of Death was as follows:
Suffocated by illuminating gas. Accident.
(Duration) .. yrs. .. St s [
Contributory (secondary)
SrsCDuration) wo sty T s

Where was diseases contracted, if not at
place of death? Did an operation precede




Schedule C.

death ? date of .... Was there an
autopsy? .... What test confirmed diag-
nosis? ....
(Signed) J. S. Hay, Coroner M. D.
(address) Perth Amboy, N. J.
20. Place of Burial Cremation or Removal Holy
Virgine Cemetery Date of Burial Feb.
17, 1926
21. Undertaker Michael Zylka Address Perth

Amboy, N. J. New Jersey License Num-
ber 210

10

13
Affidavit of Edward A. Markley.

IN CHANCERY OF NEW JERSEY.

Between

PertE AwmBoy Gas LicHT
ComPaNy, a corporation,
Complainant,

il On Bill, de.

Arexanper Kirek, individu- QR
ally and as administrator Afidayit.

ad pros. of Eva Kilek, de-

ceased, and Epwarp T.

Haxson, one of the coro-

ners of Middlesex. County,

Defendants.

STATE oF New J ERSEY, |
SS.
Couxty or Hupson. j

Epwarp A. Markrey, of full age, being duly
sworn according to law, on his oath deposes and
says:

1. I am a member of the firm of Collins &
Corbin, solicitors of complainant in the above-
entitled cause. The facts, matters and things in
said bill of complaint stated are true to the best
of my knowledge, information and belief.

2. Particularly is it true that on August 16,
1926, said defendant Alexander Kilek began an
action in the New Jersey Supreme Court against
complainant to recover damages for the death of
his wife as in said bill of complaint stated. De-
fendant has filed an answer in said action deny-
ing that the death of said defendant’s intestate
was caused by gas poisoning as alleged in the
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14
Affidavit of Edward A. Markley.

complaint, and denying that complainant was
guilty of negligence as charged in the complaint
in said action at law.

3. Complainant caused an investigation to be
made of the premises No. 1 Salem avenue in Car-
terest, New Jersey, on February 14, 1926. No
evidence of any leaks of illuminating gas in the
premises or in the vicinity were observable at
that time and an investigator of complainant
was informed by neighbors in the vicinity that
said Eva Kilek was suffering from diarrhoea or
dysentery on February 14, 1926. She died on
February 15, 1926, as appears by certificate of
death, a true copy of which is annexed hereto,
made part hereof and marked Schedule ‘“C.’’

4. On December 31, 1926, I wrote to Thomas
Brown, attorney of the plaintiff in said action at
law, and on January 3, 1927, received from him
the letter, copy of which is annexed hereto, made
part hereof and marked Schedule ‘“‘A.’’

EDWARD A. MARKLEY.

Sworn to and subsecribed at Jersey
City, N. J., this 8th day of Janu-
ary, 1927, before me,

Frank A. BorHLER,
Attorney at Law of N. J.

15
Affidavit of Howard F. McIntyre.

IN CHANCERY OF NEW JERSEY.

Between

PerrE AmBoy Gas LicHT
ComPaNY, a corporation,
Complarnmant,

o O Bl o

Avexanper KiLeg, individu- I
ally and as administrator ’
ad pros. of Eva Kilek, de-
ceased, and Epwarp T.

Haxsox, one of the coro-
ners of Middlesex County,
Defendants.

STATE oF NEW J ERSEY, |
County oF Hupson. |

Howarp F. McIntyre, of full age, being duly
sworn according to law, on his oath says:

I am an attorney at law of the State of New
Jersey, employed by Collins & Corbin, solicitors
of the complainant herein. I served the demand
annexed to the bill of complaint herein and
marked Schedule ‘““B’’ on Edward T. Hanson,
one of the coroners of Middlesex County, New
Jersey, and thereupon said coroner dictated to
me the refusal of the demand endorsed thereon,
which I then wrote and he thereafter signed.

I have communicated with Dr. Otto Schultze,
medical assistant to the District Attorney of
New York County, who is recognized as a man
of wide experience in autopsies, and who has
performed thousands of them, and he informed
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Affidavit of Howard F. McIntyre. | Affidavit of Joseph Wantach, M. D.

me that an exhumation and autopsy of said body
will definitely determine the cause of death and . ANSWERING AFFIDAVITS.
whether or not it was from illuminating gas Filed January 25, 1927.
poisoning.

HOWARD F. McINTYRE. IN CHANCERY OF NEW JERSEY.

Sworn to and subseribed at Jersey Bet
City, N. J., this 8th day of Janu- | Qi
ary, 1927, before me, | PertE AwmBoy Gas LicHT

ComPANY, a corporation
Frank A. BorHLER, ’ p ’

Attorney at Law of N. J. : Complainant,

gnd On Bill, &e.

AvrexanpeEr KiLexk, individu- o

ally and as administrator ddan
COLLINS & CORBIN, ad pros. of Eva Kilek, de-
Solicitors of Complainant. ‘ ceased, and Ebpwarp T.
\ Hanson, one of the coro-
ners of Middlesex County,
Defendants.

We certify the foregoing to be a true copy of
the original.

STATE OF NEW JERSEY,
SS
CouNnTY OoF MIDDLESEX.

JosepE Wantaca, M. D., of full age, being
duly sworn, on his oath deposes and says:

‘I am a practicing physician in the Borough
of Carteret and have practiced medicine for 22
years. I attended Eva Kilek at #1 Salem ave-
nue, on February 14, 1926, and found her suffer-
ing from illuminating gas poisoning after apply-
ing the usual and orthodox tests to aid me in
my diagnosis. I was recalled on February 15,
1927, and found Eva Kilek dead. My examina-
tion, according to the accepted medical theories,
disclosed the woman had been overcome by il-
luminating gas.
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Affidavit of Joseph Wantach, M. D.

I have treated several cases of illuminating
gas poisoning during my career. I have a knowl-
edge of autopsies and have attended at least 50
autopsies. My experience convinces me that
after practically a year’s interment the exhuma-
tion of Eva Kilek’s body and an autopsy per-
formed thereon would elicit no further informa-
tion concerning the death of the said Eva Kilek,
and further than an autopsy at this time would
be entirely valueless, and I am entirely satisfied
that my diagnosis was the correct one and have
no reason for believing the contrary.)

JOSEPH WANTACH, M. D.
Sworn and subsceribed before me
this 22nd day of January, 1927.

JoEN C. STECKEL,
Notary Public of New Jersey.

19
Affidavit of Michael Zylka.

Filed January 25, 1927.
IN CHANCERY OF NEW JERSEY.

Between

PerrHE AwmBoy Gas LiguT
ComPaNy, a corporation,

Complainant .

K '\ on Bill, ete.

(i Afiidavit.
ArexanpEr KiLek, individu-
ally and as admin. ad pros.
Eva Kilek, dec’d, et als.,

Defendants.

STATE oF NEW JERSEY,
CouNTYy oF MIDDLESEX,

/ MicuAEL ZvLia, of full age, being duly sworn,

on his oath- deposes and says he is a licensed
undertaker and embalmer and has been such for
twenty-two years. I was summoned on Febru-
ary 15, 1926, to care for the body of Eva Kilek,
who I was informed had died of illuminating
gas poisoning. I performed the usual functions
of an undertaker and embalmer and embalmed
the woman according to the accepted methods of
embalming, which necessitated the injection of
approximately one gallon of embalming fluid and
the withdrawal of all blood from the body; there
was no evidence that I could see of this woman
having been subject to any disease, but the corpse
had the appearance of being that of a normal
and quite healthy woman. In my normal prac-
tice I have embalmed an average of about one
hundred and fifty bodies a year.

MICHAEL ZYLKA.

40
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Affidavit of Michael Zylka.

Sworn and subseribed to before me
this 22nd day of January, 1927.

Axprew D. DesmonD,
Notary Public of N. J.

10 A true copy,

TrHOMAS BARBER,
Clerk.

21

ANSWER.
IN CHANCERY OF NEW JERSEY.

Between

PerrE AwmBoy Gas LicuT
ComPANY, a corporation,
Complainant,

and,

On Bill, &e.

ALExANDER Kirek, individu-
ally and as administrator / Adnswer.
ad prosequendum of the
estate of HKva Kilek, de-
ceased, and Epwarp T. Han-

SoN, one of the coroners of
Middlesex County,
Defendants.

The defendant Alexander Kilek, individually
and as administrator ad prosequendum of Eva
Kilek, deceased, residing in the Borough of Car-
teret, County of Middlesex and State of New
Jersey, answering the bill of complaint herein,
respectfully says:

1. He admits the allegations in paragraph 1
of said bill except the allegation in the action at
law therein referred to describing the date of
Eva Kilek’s death as being on or about February
15, 1926.

2. Defendant denies the allegations in the sec-
ond paragraph of the complaint and further an-
swering says that on the 14th day of February,
1926, and for several days previous thereto and
since said date, Perth Amboy Gas Light Com-




Answer.

pany in the ordinary course of its business was
furnishing illuminating gas to the inhabitants
of the Borough of Carteret and for that purpose
said gas company laid and maintained gas mains
and service pipes along and upon Salem avenue
in said Borough of Carteret and also in Mercer
street, an intersecting street near the home of the
decedent Eva Kilek at #1 Salem avenue; and
that on or about the 15th day of February, 1926,
the said complainant was the owner and pos-
sessor and had the control, management and use
of the said gas mains and service pipes which
were laid by said complainant in, along and
upon Salem avenue and Mercer street in said
Borough of Carteret for the sale and distribu-
tion of illuminating gas of the said complainant
in transmitting dangerous and deadly gases In
the conduct of its business and which gas and
gas pipes unless properly protected were dan-
gerous to the life of said persons in and near
said streets. It thereupon became and was the
duty of said complainant to use reasonable care
in that said gas mains and all connections thereto
in said streets should be of reasonably safe and
sound material properly connected and of suf-
ficient strength and should be installed in a rea-
sonably careful manner and should be inspected
at reasonable intervals in order to discover any
leakage of gas from said mains and pipes by
which the lives of the decedent and others might
be endangered and to take necessary steps to
stop said leakage and said gas pipes should be
properly laid and maintained and the materials
thereof selected with reasonable care so that the
gas 1s transmitted by the complainant through
said pipes would not be dangerous to the life
of decedent Kva Kilek. The said complainant

Answer.

disregarded its duty in that behalf by its agents
and servants, negligently failed to use reason-
able care in the laying of said gas mains, in the
maintenance of said gas mains and in the selec-
tion of materials for said mains so that the same
should be of sufficient strength and installed and
protected in a reasonably safe and proper con-
dition and to inspect the said gas mains at rea-
sonable intervals in order to discover any leak-
age of gas and particularly to prevent and guard
against the escape of illuminating gas in dan-
gerous quantities so as not to become dangerous
to the lives of decedent Iiva Kilek or persons
lawfully in and about said Salem avenue and
Mercer street or in or about the premises abut-
ting on said streets.

3. He admits that the certificate of death
signed by J. S. Hay, M. D. coroner of Perth
Amboy, gives as the cause of death ‘‘suffocation
by illuminating gas, accident,”’ but denies the
rest of paragraph 3.

4. What Dr. Otto Schultze informed the com-
plainant is irrelevant and immaterial to the issue
in this cause and is an hearsay statement with-
out any foundation in fact or in law and further
answering this defendant says that death caused
by being poisoned and suffocated by illuminat-
ing gas cannot be determined by an autopsy, such
as referred to in paragraph 4 of the complaint,
and particularly is this true in the case of Iiva
Kilek, who died on or about the 15th day of
February, 1926, and whose body was embalmed
with a fluid usually used by undertakers for that
purpose and was buried a few days thereafter.

9. The allegations in paragraph 5 of the com-
plaint are irrelevant and immaterial to the issue
1 this cause and are denied.




Answer.

6. The defendant denies that evidence as to
the cause of the death of Eva Kilek can only
be had by an exhumation and autopsy on her
body, and he further denies that complainant
cannot fairly defend said action unless a discov-
ery is made of the cause of death by exhumation
and autopsy, as aforesaid, and by way of fur-
ther answer, the defendant says that the attend-
ing physician upon an examination of the de-
ceased based upon separate examinations, un-
hesitatingly assigned the cause of her death to
the inhalation of illuminating gas; that the coro-
ner and county physician made an inspection
with a like result, and that the complainant knew
of the claims of this defendant and of the death
of the decedent, but raised no question as to the
cause of her death. Action of this defendant at
law was commenced over five months before de-
mand was made for an autopsy and the decedent
had been dead over eleven months before any
such demand was made. Issue was joined in the
action at law, a demand made for particulars of
the damage claimed and the particulars fur-
nished, and still no demand was made for an
autopsy until the action at law was listed in the
court calendar and within one day of being
reached.

7. The defendant admits paragraph 7.

8. The defendant Alexander Kilek, individu-
ally and as administrator ad prosequendum of
Eva Kilek, deceased, has no knowledge or in-
formation sufficient to form a belief with regard
to the allegation contained in paragraph 8 of the
complainant’s bill.

9. The defendant further answering, says that
40 the bill of complaint herein does not disclose

Answer.

any equitable cause of action or set forth suffi-
cient allegations upon which to found the relief
prayed for in said bill of complaint. This de-
fendant therefore prays that the bill of complaint
be dismissed with costs in favor of this defend:
ant./

THOMAS BROWN,
Solicitor of Defendant.

The entry of the within answer is consented
to as within time.

COLLINS & CORBIN,
Sol’rs of Complainant.
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REPLICATION.

IN CHANCERY OF NEW JERSEY.

Between

10 PerrE AmBoy Gas LieaT
ComPaNY, a corporation,
Complainant,

and,

ALexanpEr KiLek, individu- i B
ally and as administrator / Replication.
ad prosequendum of the
estate of Hva Kilek, de-
ceased, and Epwarp T. Hax-
soN, one of the coroners of
Middlesex County,

Defendants.

The complainant joins issue on the answer of
the defendant Alexander Kilek, individually and
as administrator ad prosequendum of Eva Kilek,
deceased.

COLLINS & CORBIN,
Solicitors of Complainant.

ORDER;
Filed February 1, 1927.

IN CHANCERY OF NEW JERSEY.

Between

Perre Ampoy Gas LicaT
ComPaNy, a corporation,
Complainant,

and

AvrexanpEr Kinex, individu- B,
ally and as administrator / Order.
ad prosequendum of the
estate of Hva Kilek, de-
ceased, and Epwarp T. Han-
SON, one of the coroners of
Middlesex County,
Defendants.

This matter being opened to the Court by Col-
ins & Corbin, solicitors for and of counsel with
the complainant, in the presence of Thomas
Brown, solicitor for and of counsel with the
defendant Alexander Kilek, individually and as
administrator as aforesaid; and the Court hav-
ing considered the bill of complaint and affidavits
filed herein and the answering affidavits on the
part of the said defendant Alexander Kilek and
having heard and considered the arguments of
counsel and being satisfied that the complainant
is entitled to the relief hereinafter ordered ;

It is on this 1st day of February, A. D. 1927,
OrpERED that the said defendant Alexander Kilek,
his attorney, agents and servants do desist and




Order.

refrain from prosecuting an action at law now
pending in the New Jersey Supreme Court
against the plaintiff, arising out of an action for
damages caused by the death of Eva Kilek, the
wife of the said Alexander Kilek, unless and
until the said Alexander Kilek, individually and
as administrator as aforesaid, does consent to
the exhumation of the body of said Eva Kilek
and the performance of an autopsy thereon at
the expense of the complainant unless the Court
shall otherwise order, such autopsy to be per-
formed by a physician or pathologist selected by
complainant in the presence of any physician or
pathologist selected by said defendant Alexander
Kilek and also in the presence of the defendant
Edward T. Hanson, one of the coroners of Mid-
dlesex County, if his attendance can be procured.

It is FurreEr OmrbDERED that this order shall
not become effective and is made upon condition
that the complainant pay the costs at law of the
term at which the cause aforesaid between the
parties herein now pending in the New Jersey
Supreme Court was noticed, which costs have
accrued up to the time of service of this order.

And it is FurreeEr Orbperep that this order
shall not restrain the defendant from noticing
said cause for trial in the New Jersey Supreme
Court from term to term until the further order
of this Court.

E. R. WALKER,
C.
Respectfully advised,
JamEes F. FieLDER,
V.-C.
A true copy,

THoMAS BARBER,
Clerk,
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FINAL DECREE.,

IN CHANCERY OF NEW JERSEY.

Between

PertHE AmMBoy Gas LicHT
ComPaNy,
Complaimant,

and 63-3

-

Avexanper Kinex, individu- \ g, Bill, &e.
ally and as administrator
ad prosequendum of the
estate of Hva Kilek, de-
ceased, and Epwarp T. Han-
SoN, one of the coroners of
Middlesex County,

Defendants.

Final Decree.

This cause coming on to be heard on bill, an-
swer and replication in the presence of Collins &
Corbin, solicitors for and of counsel with the
complainant, and Thomas H. Brown, solicitor
for and of counsel with Alexander Kilek, indi-
vidually and as administrator aforesaid, and the

pleadings having been read and evidence having 30

been taken and arguments of counsel thereon
having been heard, and the Court having duly
considered the said pleadings, proofs and argu-
ments and being satisfied that the complainant
15 entitled to the relief hercinafter ordered ;

It is, on this 9th day of December, A. D. 1927,
on motion of Collins & Corbin, solicitors for and
of counsel with the complainant, by his Honor
Hdwin Robert Walker, Chancellor of the State




Final Decree.

of New Jersey, hereby Orperep, Apsupcep and
Decreep, and the said Chancellor does by virtue
of the power and authority of this Court hereby
OrpeEr, Apsupce and Drcree that the said de-
fendant Alexander Kilek, his attorneys, agents
and servants, do desist and refrain from prose-
cuting an action at law now pending in the New
Jersey Supreme Court, Middlesex County,
against the complainant, arising out of an action
for damages caused by the death of Eva Kilek,
wife of said Alexander Kilek, until the further
order of this Court and until the said Alexander
Kilek, individually and as administrator as afore-
sald, does consent to the exhumation of the body
of said Eva Kilek and the performance of an
autopsy thereon and until such autopsy shall be
performed, such autopsy to be performed by a
physician or pathologist selected by complainant
in the presence of any physician or pathologist
selected by said defendant Alexander Kilek, and
also in the presence of the defendant Edward T.
Hanson, one of the coroners of Middlesex County,
if his attendance can be procured, and the ex-
pense of such autopsy, including the opening,
closing and restoration of the burial plot, to be
borne by the complainant.

And it is Furreer Orperep that this decree
shall not restrain the defendant from noticing
said cause for trial in the New Jersey Supreme
Court from term to term until the further order
of this Court.

And it is Furraer Orperep that this decree
is made upon condition that the complainant pay
the costs at law of the term at which the cause
aforesaid between the parties herein now pend-
ing in the New Jersey Supreme Court was no-

Final Decree.

ticed, which costs have accrued up to the time of
service of this order.

E. R. WALKER,
C.

Respectfully advised,

James F. FIELDER,
V.-C.




CONCLUSIONS.
(Not to be published in any report.)

November 7, 1927.
IN CHANCERY OF NEW JERSEY.

63-3.

Between

PerrE AwmBoy Gas LigHT
CompaNy,

On Bill, dc.

and, Conclusions.

AvexanpEr Kinex, individu-
ally, ete., et al.,
Defendants.

Complainant

b

Messrs. Collins & Corbin for complainant.
Mr. Thomas Brown for defendant Kilek.

FieLper, V.-C.

Counsel for the defendant has informed me
that he contemplates taking an appeal from the
fin2] decree entered herein and he has requested
me to state my reasons for advising such decree.

It appeared from the testimony that Eva Kilek,
wife of Alexander Kilek, died on or about Febru-
ary 15, 1926, and that said husband, individually
and as administrator ad prosequendum, brought
suit in August, 1926, in the New J ersey Supreme
Court against the Perth Amboy Gas Light Com-
pany to recover damages for the death of his
wife, alleging in said action that Eva Kilek was
asphyxiated by illuminating gas produced and
negligently permitted to escape from a main
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Conclusions of Vice-Chancellor.

owned by the gas company, into the premises
wherein the deceased resided. The Gas Com-
pany, by answer filed in said suit, denied that
the deceased’s death was due to the cause al-
leged and in December, 1926, it requested the
defendant and the coroner of the county to per-
mit the body to be exhumed for the purpose of
having an autopsy made to determine whether
or not said death resulted from illuminating gas
poisoning. The request was refused and the
Gas Company thereupon filed its bill in this
cause, praying for a discovery of the cause of
said death, by the exhumation of the body and
an autopsy thereon and also praying that the
action at law be stayed until the performance of
such autopsy.

In suits at law and in equity, provision is made
whereby a party to a suit may be required to
produce or disclose to the opposing party before
trial evidence in his possession or under his con-
trol, where such evidence is necessary to the
opposing party in the presentation of his side of
the case. Under the practice in suits at law to
recover damage for personal injuries, the plain-
tiff may be required to submit to a physical ex-
amination on the defendant’s application and in
this Court, in a suit to annul a marriage on alle-
gations of the defendant’s impotence, an inspec-
tion of the defendant’s person may be ordered.
In homicide cases a Supreme Court Justice may
permit or order the exhumation of the body of
the person killed, for the purpose of an autopsy
which will disclose or aid in determining the
cause of death. If an inspection of inanimate
objects and the person of a party to a suit and
of the body in a homicide case can be ordered

and if disclosure of the contents of books, docu- 40




34

Conclusions of Vice-Chancellor.

ments and other evidence in the possession or
under the control of party to a suit, can be re-
quired, it seemed to me in the suit at law here
in question, if evidence material to and perhaps
vital to the issue, can be discovered by an au-
topsy on or examination of the body of the per-
son whose death the Gas Company is charged
to have caused, it was but fair and equitable
that the company should be given the opportunity
to make such examination. The suit at law was
brought by the husband, individually and as ad-
ministrator, for damages consequent on the death
of his wife, and the exhumation and autopsy
desired are to a large extent under his control.

Considerable time has elapsed since the death
of Kva Kilek and the body was embalmed after
death. Counsel for the defendant herein argued
that because of the lapse of time and (he em-
balming process, it is now impossible to discover
by an examination of the body whether or not
death was caused by asphyxiation from illuminat-
ing gas and that an autopsy will be valuecless.
Any application for discovery, examination or
inspection before trial might be resisted on the
plea that the party applying will find nothing
if the order be made, but such a plea ought not
to prevail if it appears that the evidence sought
is in the possession or under the control of a
party to a suit and that there is a possibility
that an examination will disclose what the party
applying therefor needs to complete his case. It
might be noted here that the bill of complaint
herein was filed January 12, 1927, and an order
was entered February 1, 1927, restraining the
defendant herein from prosecuting his action at
law until final hearing or until he should con-
sent to the exhumation and autopsy desired by
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the complainant and that an appeal was taken
from such order, on which appeal the Court of
Errors and Appeals set the order aside (see
opinion filed October 17, 1927, Vol. 5, No. 43,
page 1349, N. J. Adv. Rep.), so that the com-
plainant is not wholly at fault for the lapse of
time. It appeared from the testimony that there
was no connection between the gas main in the
street and the residence of the deceased and it
was in sharp dispute whether any illuminating
gas has escaped or could escape through the
earth and into said residence and it seemed to
me that that question was for a jury to deter-
mine on the trial of the action at law. The testi-
mony of a physician produced by the complain-
ant was to the effect that an autopsy might even
now disclose whether death was caused by as-
phyxiation from illuminating gas, notwithstand-
ing the embalming of the body and the lapse of
time and would disclose any other causes of
death. A physician produced by the defendant
was of the opinion that an autopsy could not now
disclose gas poisoning but that his experience,
while large, would not justify a positive opinion
on that point, and he conceded that if death en-
sued from any other cause, an autopsy might
disclose such other cause. Since the weight of
the expert testimony seemed to be that an au-
topsy would disclose whether death followed a
cause other than gas poisoning and might dis-
close evidence that gas poisoning was not the
cause of death, I concluded that it was equitable
that the defendant should do his part toward
granting the complainant discovery by way of
autopsy, but I doubted the power of this Court
to say to the defendant: ‘‘You must consent to
an autopsy. We will order the body exhumed
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and the autopsy made and you must not inter-
fere.”” 1 was of the opinion, however, that this
Court has the power to say to the defendant:
““Unless you are willing that the complainant
shall inspect the evidence which you have under
your control, namely, the dead body of your wife,
and unless you will co-operate with the complain-
ant to the extent of your ability in procuring
such inspection, this Court will restrain you from
proceeding further with your action at law,’’ and
therefore I advised a final decree in the form
entered herein.
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NOTICE OF APPEAL.
Filed December 15, 1927.

IN CHANCERY OF NEW JERSEY.

PerrE AwmBoy Gas LigHT
CompaNy, a corporation,
Complainant,

and

Avrexanper KiLeg, individu- Y e
ally and as administrator ) Notice of
ad prosequendum of the [ Appeal.
estate of Iva Kilek, de-
ceased, and Epwarp T. Han-

SoN, one of the coroners of
Middlesex County,
Defendants.

This 1s an appeal from a final decree made by
the Chancellor on the advice of Vice-Chancellor
Fielder:

Defendant Alexander Kilek, individually and
as administrator ad prosequendum of the estate
of Kva Kilek, deceased, hereby appeals from so
much of the final decree made in the above-en-
titled cause on the 9th day of December, 1927,
as directs said defendant to desist and refrain
from prosecuting an action at law now pending
in the New Jersey Supreme Court, against the
complainant, arising out of an action for dam-
ages caused by the death of Kva Kilek, the wife
of the said Alexander Kilek, unless and until the
said Alexander Kilek, individually and as ad-
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ministrator ad prosequendum of the estate of
Eva Kilek, deceased, aforesaid, does consent to
exhumation of the body of said Eva Kilek and
the performance of an autopsy thereon at the
expense of the complainant, such autopsy to be
performed by a physician or pathologist selected
by complainant, to the Court of Frrors and
Appeals in the last resort in all causes.

Dated:

THOMAS BROWN,
Solicitor for and of Counsel with De-
fendant Alexander Kilek, individually
and as administrator ad prosequendum
of the estate of Eva Kilek, dec’d.

Service of the within notice is hereby acknowl-
edged this 13th day of December, 1927.

COLLINS & CORBIN,
Sol’rs for Complainant.
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PETITION AND GROUNDS OF APPEAL.
Filed December 20, 1927.

New Jersey Court of Errors and Appeals

Between

Perta AmBoy Gas LicHT
ComPpaNy, a corporation,
Complainant-Respondent, § On Appeal
from the
Court of
AvLexanper KiLeg, individu- \ Chancery.
ally and as administrator
ad prosequendum of the
estate of Kva Kilek, de-
ceased, and Epwarp T. Haxn-
soN, one of the coroners of
Middlesex County,
Defendants-Appellants.

VS.

Petition and
Grounds of
Appeal.

To the Honorable the Court of Errors and Ap-
peals in the last resort in all causes:

The petition of Alexander Kilek, individuz_ﬂly
and as administrator ad prosequendum of Kva
Kilek, deceased, the appellant in the above-en-
titled cause, respectfully shows that:

1. Petitioner finds himself aggrieved by a
final decree made in the Court of Chancery by
his Honor Edwin Robert Walker, Chancellor of
the State of New Jersey, bearing date the 9th
day of December, 1927, in a certain case in said
Court of Chancery, wherein the said Perth Am-
boy Gas Light Company is complainant and the
said Alexander Kilek, individually and as ad-
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ministrator ad prosequendum of the estate of
Eva Kilek, deceased, is defendant in this respect,
to wit, that the said decree orders and directs
the said defendant to desist and refrain from
prosecuting an action at law now pending in the
New Jersey Supreme Court against the com-
plainant arising out of an action for damages
caused by the death of Kva Kilek, the wife of
said Alexander K<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>