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NOTICE OF APPEAL . 
• 

(F,iled June 5th, 1928.) 

ATLANTIC COUNTY CIRCUIT COURT. 

ANN A E1cr-r1NGER) by her' 
11ext f rie11d, CLARA E1c1-r-

INGER, and CLARA E101-r -

INGER, her n1other, in her 
ow11 right, 

Plaintiff·s, 
v. 

C1-IARLES 1\i. KROUSE, 
Defendani. 

Action at Lavv. 
Notice of Appeal. 

110 John Rauff·enbart, Esq., Attorney for Plaintiff: 

Tak :e notice that the defendant appeals to the 
(;ourt of Errors and Appeals from the whole of the 
judgment e11tered i11 this cause. 

STARR, SUMMERILL & LLOYD, 
Attorneys of Def endarnl. 

[ENDORSED] 

Service of a copy of within notice 
ack~11owledged this 28tl1 day of April, 
1928. 

J oh11 Ral1ff enbart, 
Attorney for Plaintiff. 
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2 Groii,1nds of Appeal 

GROUNDS OF APPEAL. 

( Filed July 3rd, 1928.) 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

ANNA EICHINGER) by her 
11ext frie11d, CLARA E101-r-
INGER) a11d CLARA Eici-r-
INGER) her mother, in her 
own right, 

Plaintiff s-Appellees) 
v. 

(;HARLES M. KROUSE, 

Action at Law. 
Grounds of Appeal. 

20 Def endant-Appellarit. 

The appellants state the fallowing grounds of ap-
peal: 

1. The learned trial Judge erred in refusing 011 
the facts and law of the case as tried before him, the 
defendant's motio11 for a non-suit on the ground 

30 that there was no evidence of any negligence on his 
part. 

2. The learned trial J 11dge erred in refusing de-
fendant's motion for a non-suit on the ground that 
the testimony showed beyond all possible doubt that 
plaintiff, Anna Eiching·er, was guilty of contribu-
tory negligence. 

' 



' 
Grou.nds of App-eaZ 3 

3. The lear11ed trial Judge erred in ref using to 
g·rant defendant's motion for a direction of verdict 
in favor of the defendant for the reason that the 
testimony showed beyond all possible doubt that the 
plai11tiff, Anna Eichinger, was guilty of contribu-
tory negligence. 

4. The lea.rned trial Judge erred in ref 11sing to 
grant def endant.'s rr1otio11 for a direction of verdict 
i11 favor of the defendant on the ground that there 10 
was no evide11ce of any negligence on tl1e part of 
said defendant. 

5. The learned trial Judge erred in charging the 
j11r-y that the plaintiff, Anna Eichinge-r, was to be 
considered as a pedestrian and had the right of way 
at street intersections, although sl1e was at the time 
proceeding across the street on roller sk:ates . 

. STARR, SuMl\IERILL & LLOYD, 
Attorneys of Defendant. 20 

[ENDORSED] • 

Service acknowledged this 14th day 
of June, 1928. 

John Rauff enbart, 
Atty. Plaintiffs-Appellees. 

30 



4 Summon.s 

\ 

SUMMONS. 

( Filed Dec. 29th, 1926.) 

10 THE STATE OF NEW JERSEY TO CHARLES M. KROUSE : 
You are summoned to answer the a11-

nexed complaint of Anna Eichinger by 
her next frie11d, Clara Eichinger and 
Clara Eichinger, her mother, in her own 
right; in an action at law in the Atlantic 

County Circuit Court. And take 11otice, that u11less 
you file your answer to the said complflint witl1 the 
clerk: of said Court, at May's Landing, within 
twenty days after the service upo11 you of this writ 

20 a11d the annexed complaint, the plaintiff may pro-
ceed in the suit and judgment may be entered 

30 

against you. · 
Witnes -s W. FRANI( SooY, Judge of the Atlantic 

County Circuit Court, at May's Landing, this 18th 
day of December, A. D. 1926. 

JOHN RAUFFENBART, 
Attorney. 

w M. A. BLAIR, 
Clerk. 
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Comvlaint 

• 

COMPLAINT. 

ATLANTIC COUNTY CIRCUIT COURT. 

ANN A EICHINGER, by her ._ 
next friend, CLARA EICH-
INGER, a11d CLARA E1or-r-
INGER, her mother, in her 
own right, 

Plaintiffs, :: 
v. 

CHARLES M. KROUSE, 
. Defendant. 

Action at Law. 
Complaint. 

5 

10· 

20 
Plaintiff, Anna Eicl1inger, by her next friend, 

Clara Eichinger, who resides in the City of Atlantic 
City, New Jersey, says that: 

FIRST COUNT. 

1. On October 23, 1925, plaintiff, Anna Eichinger, 
was lawfully crossing, on .foot, New Jersey A venue, 
a public highway i11 the City of Atlantic City in the 
County of Atlantic in said State, at the point where 30. 
the same intersects the southerly side of Atlantic 
Avenue, a11other public highway in said city. 

2. Defend .ant at the time and place aforesaid was 
the owner of a certain automobile, then being driven 
and operated by himself or his servant, agent or 
employe. 

• 

... 



6 C om.pla.int 

3. It the11 a11d there became the duty of the de-
fendant, or his servant, agent or employe, to use a 
reasoJ?-able degree of care in the operatio11, man-
agement and control of the said automobile. 

4. Yet, nevertheless, the said defendant, by or 
through his servant, agent or employe, wholly failed 
in his duty so to do, but so negligently carelessly 
and improperly ran, operated, managed and co11-

l O trolled said a11tomobile in such a reck:less and dan-
gero11s manner, and at such a high rate of speed, 
without a11y warning or signal of any k:ind, in viola-
tio11 of the traffic laws of said city and State, there -
by endangering the lives and limbs of plaintiff and 
other lawful users of said highways at said cross -
ing, that the said automobile ran into, hit, struck :, 
threw and k:nock:ed dow11 plaintiff, Anna Eichinger, 
with great force and violence to and upon the high-
way, at said intersection, and injured her without 

20 her fault. 

5. So, as the result of said accident, plaintiff, 
Anna Eichinger, was seriously and permanently in -
jured both internally and externally, suffered great 
pain, sustai11ed deep laceration and contusion of the 
right thigh, for the treatment of which she was con-
fined to a hospital for the space of 52 days, was 
scarred and disfigured, incapacitated for the future, 
and is, thereby prevented from following the occu-

30 pation of professional dancer for which she was 
then preparing. 

6. Plaintiff herein, Anna Eichinger, by her next 
friend, Clara Eichinger says, that as the result of 
said accident, an action at law has accrued to her 
and that she has sustained damage in the sum of 

• I 
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7 
$25,000.00, therefore, she brings her suit by and 
through her next friend, Clara . Eichinger. 

SECOND COUNT. 

Clara Eichinger, also a. plaintiff herein, says that 
she resides in the City of Atlantic City, New Jersey, 
and that she was and still is the mother of the plain-
tiff, Anna Eichinger, whose father died prior to 
the injury above complained of, and who is an in- 10 
f ant of the age of fourteen years, and that by rea-
son of the matters, facts and things in the above 
complaint mentioned, all of which for brevity are 
made a part of this count, she has sustained dam-
age by being deprived of the services and earnings 
of her said daughter, and that she has been obliged 
to expend a.nd lay out a large sum of money en-
deavoring to have ·her said daughter healed and 
cured of her said injuries, a.s aforesaid, there£ ore, 
she brings her suit for da.mages in the sum of 20 
$5,000.00 damages. 

..... ~. ,: 
.. ·i , ... r \. .; • 

JOHN RA UFFENBART, 
Attorney of Plaintiffs . 

30 
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8 An,swer 

ANSWER. 

( Filed Jan. 5th, 1927.) 

ATLANTIC COUNTY CIRCUIT COURT. 

ANN A E1c1rINGER, by her 
11ext friend, CLARA EICH-
INGER, and CLARA 11-Jrcrr-
I GER, her mother, i11 her 
ow11 right, 

Plainti_(fs, 
v. 

CrrARLES M. KnousE, 
IJef eridan,t. 

Action at Law. 
Answer. 

Defe11dant, residing in the City of Atlantic City, 
Col1nty of Atlantic and State of New Jersey, an-
swering the plaintiffs' complai11t, says that: 

1. He admits the allegations co11tained in para-
graph 1 of the first count of the co1nplaint, except 
that he denies that tl1e plai11tiff, Anna Eichinger, 

30 was lawfully crossing 011 foot. 

2. He admits paragraph 2 of the first cou11t of 
the complaint. 

3. He denies the allegations co11tained in para-
graph 3 of the first count of the complaint. 
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4. He denies the allegations contained i11 para-
grapl1 4 of the first co11nt of the complaint. 

5. He has no l{nowledge or information sufficient 
to form a belief as to the allegations contained i11 
paragraph 5 of the first count of the complai11t and, 
the ref ore, denies same. 

6. He denies the allegations contai11ed in para-
graph 6 of the first count of the complaint. 10 

7. He has no lrnowledge or inf ormatio11 sufficie11t 
to form a belief as to the allegations contained in 
the second count of tl1e complaint and, therefore, 
denies same. 

FIRST DEFENSE. 

1. Def enda11t performed each a11d every duty a11d 
obligatio11 that he owed to the plaintiffs. 20 

SECOND DEFENSE. 

1. Plaintiffs were guilty of contributory 11egli-
gence. 

2. Plaintiffs contributed to the 111Juries com-
plained of. 

3. Plaintiff, A11na Eicl1inger, while on roller 
skates, in a place of safety, skated directly into and 3o 
against the automobile of the defendant, thereby 
causing the i11juries complained of. 

STARR, SUMMERILL & LLOYD, 
Attorneys of Def endarit. 
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10 llcply 

lilD_P LY. 

( Filed Jan. 6th, 1927.) 

ATI--'ANTIC COUNTY CIRCUIT COURT. 

ANN A EICHINGER, by her 
next friend, CLARA Eic1r-
INGER, and CLARA Eic1r-
INGER, her mother, in her 
own right, 

Plai1itiff s, 
V. 

-1\ctio11 at Law. 
Reply. 

20 CHARLES M. KROUSE, 
Def enda1it. 

30 

Plaintiffs deny all the allegations set forth in the 
answer. 

JOHN RAUFFENBART, 
Attorney for Plaintiffs. · 

, I 

, t 

l I 
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Testi1nony 

. TESTIMONY. 

NEW JERS]jJY CIRCUIT COUR~P. 
ATLANTIC COUNTY. 

AN.NA EICHINGER, by her 
next friend, CLARA E1ci-1-
INGER, and CLARA E1ci-1-
INGER, her mother, in her 
own right, 

Plaintiffs, 
v. 

CHARLES M. !(ROUSE, 
Defendant. · 

11 

The a.bove e11titled case was tried March 14, 1928, 
before HONORABLE V{ILLIAM FRANI{ SooY, Judge, and . a Jury. 

APPEARANCES: 
JORN RAuFFENBART, EsQ., for the plaintiffs. 
MESSRS. STARR, SUMMERILL & LLOYP, (Wm. I. Gar -

rison, Esq., of co11nsel)·,-for the defenda .nt. 

(Mr. Rauffenbart opened the plaintiffs' case to 
the jury.) 

(Mr . Lloyd opened the defendant's case to the 
jury~) 

• 

10 

20 

30 



12 Ann .a Eichinger-Direct 

ANNA E1c1-r1 GER, called as a witness on behalf 
of the plaintiff, being s~ror11, was examined and t s-
tifled as follows : 

Direct exami11ation. 

By Mr. Rauff enbart: 

10 Q. Anna, you were injl1red in a11 auto1nobile ac-
cident; were you? 

A. Yes, sir. 
Q. When was that? 
A. It ,vas on October 23, 1925. 
Q. Where were you living about that time? 
A. 35 South Massachusetts A venue. 
Q. And whom were you living there with~ 
A. My mother. 
Q. A11d brothers and sisters? 

20 A. Yes. 
Q. What time of the day or evening did this acci-

dent occur? · 
A. About seven or seven-thirty; around that. 
Q. Around seve11 or seven-thirty~ 
A. Yes. 
Q. Where did it occur~ 
A. At New Jersey a.nd Atlantic A venues. 
Q. Was some one with you at the time? 
A. Yes, sir. 

30 Q. Who~ 
A. Antoinette Miller. 
Q. Antoi11ette Miller. How old are you now? 
A. I will be seve11teen the 22nd of this month. 
Q. You will be seventeen the 22nd of this month t 
A. Yes, sir. 
Q. Then you were abo11t --

J , 
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An :n.a Eich ,i.n.ger-Direct 

A. Fourteen. 
Q. Fourteen when the accide11t occurred 0? 

· A. Yes, sir. 

13 

Q. In your fifteen th year. You were on roller 
sk:ates, weren't yol11 

A. Yes, sir. 
Q. And which side of Atlantic Avenue were you 

proceeding on 1 
A. On the other side of Atlantic Avenl1e. 
Q. Now, speak: loud so the lady away over here, 10 

number twelve juror, can hear youo By th e other 
side, do yoll mean the Ocean side of Atlantic Ave-
nue1 

A. Yes, sir. 
Q. And i11 which direction were you going ? 
A. I was going llp. 
Q. This way? 
A. Yes, sir. 

The Court: That means west ~ 

Mr. Rau ff e11bart: West . 

Q. You·were proceeding, you say, down that way~ 
A. Yes, sir. 
Q. \'\Test. What speed were you going~ Were you 

going fast? 
A. No, sir. Just sl{ati11g along with Antoinette 

Miller. 

20 

Q. Were you going any place in particular? 30 
A. No, sir. 
Q. Did you stop as you went along to loolr in a 

window? 
A. Yes, sir. 
Q. Now, did yo11 notice the lights whe11 you g·ot 

toward New Jersey A venue, the traffic lights 1 



14 An ,n.a Eichi .1i.ger-Direct 

1-\. vVel, I was sk:ati11g down the Avenue and the 
lights were red. 

Q. Now, red for what traffic 1 
A. ].,or Atlantic Avenue. 
Q. Goi11g east and west 1 
A. Yes, sir. 
Q. And you proceeded the11 on down Atla11tic 

A ve11ue; did you 1 
1\. Yes, sir. 

1 O (~. What did you do whe11 you got the curb 1 
A. When I g·ot to the curb I look:ed up and the 

ligl1t had turned yellow, I k:ept --
Q. vVas it yellow when you stepped into the 

street 1 
A. Yes, sir. 
Q. Then what happened 1 
A. Well, I stepped down off the curb and looked 

down the street and I didn't see any machines com-
ing. So I k:ept on going. I got to the center of 

20 the street and I saw a machine coming. I tried to 
tur11 around, and as I did it struck: me. 

Q. What attracted you to the machine f · 
A. The lights. 
Q. It was dark:, was it 1 
A. (No answer.) 
Q. Was the machine coming slow or fast 1 
A. I couldn't say how fast it ,v-as going, but it 

was coining fast to my eye. 
Q. How is thatf 

30 A. I don't k:now how fast it was going, but it was 
coming fast in my eyes. 

Q. Fast in your eyes 1 
A. Yes. 
Q. That was the light 1 
A. Yes, sir. 
Q. But you cannot say how fast~ 
A. No, sir. 

I I 



An ,n,a Eichi11,ger-Drirect 15 
Q. What did you do then when you noticed the 

machine coming 1 
A. I tried to turn around. 
Q. And what happened 1 
·A. And it struck me. 
Q. And that was at the intersection 1 
A. Yes. 
Q. Well, did the ma.chine stop immediately or did 

it k:eep on going1 . 
A. Well, it went a ways but I don't k:now how far 1 O 

it rolled. 
. Q. Did it talre you with it f 

A. Yes, sir. 
Q. Drag you1 
A. Yes, sir. 
Q. Now as the result of that accide11t there were 

you injured 1 
A. Yes, sir. 
Q. Where1 
A. On my right leg. . 20 
Q. And what happened after the accident~ 
A. Well, Mrs. Krouse had stepped out of tl1e ma-

chine and l1er husband came over after her a11d 
they pick~ed me up and put me in the back: of the 
car. 

Q. And put you on the seat of the car 1 
A. No, sir; they put me on the floor where there 

were some tools. 
Q. Some what 1 
A. Some tools. 30 
Q. Was there anything else in the machine 1 
A. Not that I noticed. 
Q. Did you see their little girl there ·1 
A. Well, I think: I did, and a.gain I don't. I a111 

not sure. 
Q. You are not sure. Where did Mrs. Krouse 

sit! 
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16 An .n,a Eichinger-Direct 

A. 111 the fro11t of the car. 
Q. The11 were did you go? 
A. W e11t to the hospital, Atla11tic City Hospital. 
Q. J)icl they l~ecp you at tl1e l1ospital 
A. Yes, sir. 
Q. IIow lo11g· did they k:eep you at the hospital 0? 
.1\. Severi weel(s a11d so1ne odd days; about three 

days. 
Q. Seve11 wcek:s a11d --
_r_\.. Tl1rec days. 
Q. rrhrce days. Did they treat yo11r leg· there l 
.1\. Yes, sir. 
(~. I?11t it on a board; did they? 
A. Y cs, sir; fron1 the l1ip to tl1c heel. 
Q . . Are there a11y wou11ds 011 your legs otl1er tl1a11 

tl1is 011e wou11d 0? 
A. Yes, sir. I have wo1111ds 011 1ny left leg where 

they g·raf ted sk:in. 
Q. They g·rafted skj11 f rorr1 one leg to p11t 011 tl1e 

20 other 0? 
A. Yes, sir. 
Q. Is there a scar 011 your leg yet· where tl1is 

happened~ 
1-\. Yes, sir. 
Q. vVould yo11 mi11d sl1owing· that scar to tl1is 

jury, so they ca11 1111dersta11d just what the i11jury 
was~ 

A. (Witness e.,rhihits her leg· to the jury.) 
Q. Ca11 yo11 all see that t J uclg·e, do you desire 

30 to sec that? • 

~rhe Court: No, no; I do11 't have to pass 011 it. 

Q. A1111a, after yo11r (liseharg·e fro1r1 the Atla11tic 
City I-Iospital, where did yo11 g·o 1~ 

1\_. 1 eontiuued to tl1e ,Jeff erso11 IIospital in l)l1il-
adelphia. 

,. . 



Anna Eichinger-Direct 17 

Q. For how long a period? 
A. Well, I went every day for three months. 
Q. Well, after tl1e expiration of that period --
A. I went once a week for about a month. 
Q. And how long after your treatments at the 

Jefferson Hospital did you continue to treat your 
leg, if you did treat it~ 

A. Well, I treated it every night until last sum-
rner, but now I just t_reat it every once in a while~ 

Q. What did that treatment consist of, Anna? 10 
A. Well, the Doctor said I should rub it --

~1r. Lloyd: Not what tl1e doctor said. 

Q. What did you do? . 
A. I rubbed it with olive oil. 
Q. And you say you still do it occasionally now1 
A. Yes, sir. 
Q. Why do you do it occasionally now? 
A. Because it gets cramped. I have to massage it 20 · · 

to ease it. 
Q. You mean it -stiff ens up on you sometimes? 
A. Yes, sir. 
Q. How recently has that happened, Anna? . 
A. Just mostly in the change of weather. 
Q. Directing your attention to last May when this 

case was previo11sly tried, did you have any trouble 
that time? 

A. Yes, sir. When I was walking on the board-
wall{ at the time the case was on, my leg got 30 
cramped and I had to go down and rest it a while. 

Q. Now, this wound that was i11 your leg, this 
big wound that you had in your leg, did that readily 
heal at the hospital? 

A. No, sir. 
Q. Did proud flesh develop in it? 



18 An ,n,a Eichinger-Cross 
< 

A. I don't lrnow what you mean. 
Q. Did you have some operations on it? 

_ A. Oh, yes, sir; three of them. 
Q. How many? 
A. Three. 
Q. Was it painful? 
A. Very. 
Q. When you went to the hospital for treatments 

each day, did you suffer pain? 
1 O A. I suffered so much I cried. 

Q. Every time they wo11ld change the dressing? 
A. Yes, sir. 

Mr. Rauffenbart: Cross-exa ,mine. 

Cross-examination. 

20 Q. Anna, where had you come from just before 
this accident? 

A. From my home. 
Q. And you a11d Antoinette were together? 
A. Yes, sir. 
Q. How did you come down to Atlantic Avenue, 

on the sidewalk or in the street? 
A. On the sidewalk. 
Q. And you had come from Massachusetts Ave-

nue? 
30 A. Yes, sir. 

Q. And did you come straight down Atlantic Ave-
nue on the side toward the ocean 1 

A. Yes, sir. 
Q. Down into New Jersey A venue? 
A. Yes, sir. 
Q. Were you goi11g slowly or were you going 

pretty . fast? 



19 
A. Well, I would not call it fast, but we were 

going along shopping through the windows ; just 
skati11g alone. 

Q. Now, isn't it a fact that you and Antoinette 
were racing 1 

A. No, sir. 
Q. You weren't 1 
A. No, sir. 
Q. Well, now, you weren't paying any particular 

attention to lights; were you? 1 O 
A. Well, I was skating down the A venue. I no-

ticed .it was red. 
Q. And then did you continue to look at tl1e light 

or did you go turning your attention to the win-
dows 1 

A. While I was crossing the street I look:ed up at 
the lights. 

Q. Didn't you look: for traffic before you started 
across the street1 

A. Yes, sir. 20 
Q. And there was no traffic there? 
A. No, sir. 
Q. Nothing in sight 1 
A. No, sir. 
Q. How far up New Jersey Avenue-or how far 

toward Pacific A venue could yo11 see 1 
A. Just about Pacific A venue, I guess. 
Q. You could see about to Pacific A venue? 
A. Yes, sir. 
Q. And were you at the curb line when you 30 

looked 1 
A. Yes, sir. 
Q. You di~n 't see anything 1 
A. No, sir. 
Q. Then you started on across New Jersey Ave-

nue 1 
A. Yes, sir. 



20 · An .na Eichin ,ger-Cross 
. 

Q. Now, when you started across New Jersey 
A venue and you ,vere in the middle of the street, 
was it then that you look:ed at the light again~ 

A. When I got off the curb is when I looked at 
the light, and when I got in the street I looked down 
the street again. 

Q. Now, as I understand you, as I understood it, 
·you came off the sidewalk, and as you reached the 
curb, just stepped off the curb, you then looked 

10 down the street~ 
A. Yes, sir. 

20 

Q. And there wasn't anything on the street 1 
A. No, sir. 
Q. You are sure of that 1 
A. Yes, sir. 

..J 

Q. And why did you loo·k at the light then if there 
wasn't anything 011 the street~ 

A. I don't know why I did; just look:ed at it. 
Q . ..._flnd what was the light at that time~ 
A. Yellow. 
Q. And you didn't lool{ to see what color the light 

was before you went in the middle of the street; 
did you~ . 

A. Well, it was yellow as I \¼US skating down off 
the curb. 

Q. Now I understood you to say just now to us 
that you were in the middle of tl1e street and you 
looked at the light and saw it was yellow. 

30 Mr . Rauffenbart: No. That is not the testimony 
at all. 

Mr. Lloyd: I thi11k it is. · 

Q. Now, when you sl{ated off the curb which way 
did you look, at the light or toward Pacific Avenue1 

A. First I looked down the a;venue, 

• 
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Q. And that was just as you were going off the 
curb1 
· 1\-. Yes, sir. 

Q. And you were moving all the time ; weren't 
youf 

A. Yes, sir. 
Q. Moving pretty fast? 
A. No, sir. 
Q. Moving so fast that you couldn't stop? 
A. No, sir. 10 
Q. Then you saw the light was yellow~ 
A. Yes, sir. 
Q. Why didn't you stop~ 
A. Well, if it was yellow I _didn't have to stop. 

I k:new it was going to turn green for Atlantic Ave-
nue. 

Q. Well, do you know what the traffic regulations 
are in Atlantic City? 

A. Well, I know the rules of the lights. 
Q. Don't you know that you have -to come to a 20 · 

stop on a yellow ~ight? 

Mr. Rauffenbart: I object. I do not think: that 
is the rule and I do not think: the question is a 
proper question. _ 

The Court: I will permit the question. 

Q. (Repeated by the stenographer.) Don't you 
k:now that you have to come to a stop on a yellow 30 
light~ 

Mr. Rau:ffenbart: I think: the witness should be 
instructed to answer that yes or no. 

The Court: If you don't know, •just say, '' I don't 
l nowi '' 



22 An .11ia Eichi1iger-Cross 

A. I don't l{now. 
Q. You don't k:now. Do you l{now that pedes-

trians alone have the right of way on a yellow light 0? 

Mr. Rauffenbart: That calls for a conclusion of 
law, if your Honor please. I do not think: it is a 
proper question. 

The Court: I will permit it. Sl1e can say, ''Yes'' 
10 or ''No.'' 

' Q. (Repeated by the senogra pher.) You don't 
know. Do you k:now that pedestrians alone have 
the right of way on a yellow light 1 

A. No, sir. 
Q. Then you really didn't pay any attention to 

the ligl1ts; did you 1 
A. Well, enough attention to k:now what I was 

doing. • 
20 Q. But immediately before you went off the curb, 

the light was green, wasn't it, for traffic 011 New 
Jersey A venue 1 

A. No, sir. 
Q. Well, it was red for traffic on Atlantic Ave-

nue, you said 1 
A. Yes, sir. 
Q. Doesn't that mal{e it green for New Jersey 

Avenue1 
A. Yes, sir. 

30 Q. Then it was green, wasn't it 1 
A. Yes, sir. 

• 
Q. Now you said the car dragged you. . The car 

didn't drag you; did it 1 
A. Yes, sir. 
Q. Didn't drag you any, did it 1 
A~ Yes, sir 
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Q. What~ 
A. Sure it did. 
Q. Now, where were you immediately after the 

collision 1 
A. What is that1 
Q. Where were you lying when you were knocked 

down1 
A. On the street. 
Q. And you were between the automobile a·nd the 

curb from which you had just come; weren't° you f 1 O 
A. Yes, sir. 
Q. And lying down right by the right front wheel 

of the automobile f 
A. Yes, sir. 
Q. And you never did get in front of that _auto -

mobile; did you f 
A. Yes, sir. 
Q. What1 
A. Yes, sir. I was in front of it as I turned 

around. I moved down further. , . 20 
Q. Now after the collision, you weren't throw _n 

forward in front of the a.utomobile, were you~ ·. 
A. No, I was dragged with the wheel. 
Q. You were thrown bacl{, weren't you f 
A. I don't k:now. 

Mr. Rauff enbart: She said she was dr&gged -by 
the wheel. 

Q. Now, you we:rn on the side of the car affer-.30 
ward, weren't you 1 

· A. Yes, sir. _ 
Q. Between the curb and the ca.r 1 
A. Y ef?, sir. , 
Q. That is, the curb from which you had just 

sl{ated off! 
A. e- ·r, ; \ 

I • 

• 
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Q. About how far away from the wheel were you? 

~Ir. Rauffenbart: From the what? 

Q. From the right front wheel? 
A. When what happened? I don't ,l{now what 

you mean. 
Q. When you .were lying down in the street after 

the collision? 
10 A. My wheels-legs were at the wheel. 

Q. Your leg was at the wheel? 
A. Yes. 
Q. Which leg 1 
A. Both of them. 
Q. Both legs were at the wheel? Now, you saw 

the front of this car; didn't you? 
A. Yes, sir . . 
Q. And you saw a bumper on it, a round bumper? 
A. No, sir. · 

20 Q. Well, you k:now there was one there, don't 
youf 

A. Well, I guess there is one on every car. 
Q. And that bumper didn't strik:e you; did it? 
A. I don't know, sir. 
Q. What? 
A. I don't know. 
Q. Which part of your leg was it that was hurt 1 
A. The inside of the right. 
Q. The inside of the right leg? 

30 A. · Yes, sir. 
Q. And at that time I understood you to say you 

had turned around in the middle of the street? 
A. Yes, sir. 
Q. And attempted to get bacl{ to the curb from 

which you had just come; is that right OJ 

A. Yes, sir . 

• 
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Q. Then your right side was toward tl1e auto--

1nobile? 
A. Yes, sir. 
Q. The outside of your body1 
A. Yes, sir. 
Q. Was toward the automobile. Now, why didn't 

you k:eep on going across the street 1 
, A. It would ha .ve k:nocl{ed me all over then, I 

guess. The force of the whole machine would have 
hit me then. 10 

Q. Weren't you in the middle of the street when 
you turned aroundf 

A. No, sir ; not exactly in the middle. I was more 
toward the curb than I was the middle. 

Q. Well, New Jersey Avenue is not a very wide 
street, is it 1 

A. No, sir. 
Q. And you could have got clear by going straight 

· across-couldn't you 1 
A. No, sir, I don't think: I could. ZO 
Q. Had you stopped just before you got to the 

middle 1 Is that right 1 
A. Yes, sir. 
Q.. And turned around? 
A. Yes·, sir. 
Q. And tried to get back to the curb 1 
A. Yes, sir. 
Q. Then the collision came. Did Antoinette call 

to you just before · you went off the curb? · 
A. She said she did but I didn't hear her. 
Q. You didn't hear her? 
A. No, sir. 
Q. Now you saw this automobile just ·before you 

went off; didn't you 1 
A, No, si-r. · 
Q. nd you ma.de every effort to stop? 
A I d, 't -e 1t be or went off, . . 

30 
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Q. What~ 
A. I didn't see it before I went off. 
Q. Why didn't you see it~ 
A. Because I didn't see it coming. 
Q. Why not~ It had lights on it, didn't it~ 
A. Yes, sir. 
Q. And it was there in the street, wasn't it~ 
A. Yes, sir. 
Q. Well, now, you had the distance from Sand-

l O ler 's store window to the curb 
A. Yes. 

20 

30 

Q. --that you could have seen all the way up 
the street to Pacific A venue, couldn't you, had you 
look:ed 

A. Yes, sir. 
Q. But you just didn't look; did you 1 
A. Yes, sir. 
Q. What1 
A. Yes, sir. I looked. 
Q. The automobile was there, wasn't it~ 
A. I didn't see it. 
Q. Will you say it was not there 1 

Mr. Rauffenbart: She said she didn't see it. 

A. I didn't see it. · 
Q. You didn't see it at all until you were out in 

the streetf 
A. No, sir. 
Q. What sort of roller skates did you have on 1 
A. I don't know what kind they were. 
Q. Were they ball-bearing~ 
A. I really don't know. 
Q. Did they skate easily1 
A- Well, I don't rea ly know myself. Th o ly 
r v l 
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Q. Could you skate as fast as Antoi11ette could? · 
A. I guess I could. 
Q. And did that ha.ve anything to do with your 

not being able to stop in time 1 
A. No, sir; no, sir. 
Q. What1 
A. No, sir. I was not going that fast that I 

couldn't stop. .. 
Q. Well, you were going pretty fast, weren't you f 
A. Not fast . enough that I couldn't stop. 10 
Q. It was a smooth pavement there all the way . 

along Atlantic Avenue; wasn't it1 
A. Yes, sir. 
Q. And there is a down slope to it from Sandler 's 

store window to the curb; isn't there~ 
· A. Yes, sir. 

Q. Now, did you attempt to stop at all between 
the store window a.nd the curb 1 

A. vV ell, I was going slow. I didn't have to stop. 
I could have. 20 

Q. In how short a distance could you have 
stopped 1 

A. Well, about a foot or so, I guess. Just as 
soon as I twisted my foot I could have stopped. 

Q. Were you just barely moving 1 · 
A. Well, we- were sk:ating along. I wouldn't say 

just moving, but skating. 

Mr. Lloyd: That is alL 

Mr. Rauffenbart: That is all. 

(Witness excused.) 

• 

30 
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HELEN BuRKE, called as a witness on behalf of 
the plaintiffs, being sworn, was examined and tes-
tified as follows : 

Direct examination. 

By Mr. Rauffenbart: 

10 Q. Helen, you k:now A11na Eichinger, who was 
just on the stand t 

A. Yes, I do. 

Mr. Lloyd: Now, speak: up a little, will you,, 
Helen 1 

Q. How old are you, Helen 1 
A. Fifteen. 
Q. Speal{ a little loud so this lady way bacl{ here 

20 can hear you. 
A. Fifteen. 
Q. Fifteen. Do you remember when ·A11na had 

this accident at New Jersey and Atlantic Avenue1 
A. I do. 
Q. Were you there near New Jersey and Atlan-

tic 1 
A. I was. 
Q. Where were you 1 
A. I was-well, about-well, I was almost up to 

30 them. 
Q. Almost up to them 1 
A. Yes, sir. 
Q. And which direction were you going, Helen 1 
A. I was going down town. 
Q~ The same direction that Anna was goin 1 

. e 
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Q. And where were you going? 
A. I was going to the store for my mother. 
Q. Where do you live-where did you live at that 

time1 
A. 122 Seaside Avenue. 
Q. That is uptown, is it? 
A. Yes, sir. 
Q. And you were on your way down town. Did 

you see Anna on sk:ates? 
A. I did. 10 
Q. Did you see Anna when she stepped off the 

sidewall{ at New Jersey and Atlantic Avenues, at 
Sandler 's. corner f 

A. Well, I didn't-I saw her step off the sidewalk. 
Q. Did you see something else just about the time 

she stepped off 1. 
A. I . noticed the lights. 
Q. What was the color of the light? 
A. Amber. 
Q. The light was amber when Helen stepped off 20 

the sidewalk:,. was i_t 1 
A. Yes, when Anna stepped off. 
Q. Or Anna. Did you see the little girl that was 

with Anna1 
A. I did. 
Q. Where was she f 
A. She was standing on the corner by Sandler 's 

store, looking in the window cater-corner. 
Q. Was she right at the corner~ 
A. She- was. 30 
Q. And right close to Anna .? 
A. Yes. 
Q. Did you see the accide ·nt 
A. I did-well, after the accident had occurred 

I saw Anna on the ground. 
Q. You didn't see the machine actually hit her? 
A. I didn't see· it actually hit her, no, I didn't~ 
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Q. So that when you first saw Anna step down 
off the curb you didn't see the automobile~ 

A. No. I turned around to say something to An-
toinette. 

Q. Then did you see anything~ 
A. I saw Mrs. Krouse picl{ing her up-Anna was 

on the ground and Mrs. Krouse got out of the car 
and picl{ed her up and put her in the car, and we 
wanted to go down to the hospital with them, and 

1 o Mrs. Krouse or Mr. Krouse wouldri 't let us. So we 
went bacl{ to Anna's house and we left Antionette's 
skates there, a11d the man there, George-Charlie, I 
think, or Harry-I don't know his name-why, he 
gave us jitney fare. 

Q. Whom did he give that fare to~ 
A. He gave the fare to Antoinette, and going 

down I had used my mother's money to the meat 
1nark:et to pay the fare down, and coming bacl{ An-
toinette showed me the money she had, and I didn't 

20 know she had it. So she paid the fare back. 
Q. Did y·ou see Anna when you got to the hos-

pital~ 
A. No ; they wouldn't let us. 
Q. Where had you come from just prior to this 

accident~ 
A. Home. 
Q. From your own home~ 
A. Yes, sir. 
Q. When you got to Eichinger 's home, you told 

30 the man what occurred, did you~ 
A. Yes. 
Q. And you are sure that the light was amber 

whe11 Anna stepped down off the curb~ 
A. Positive. 
Q. Was Anna racing~ 
A. Anna was not racing . 

• 

• 
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Q. And Antoinette was standing look:ing in the 
window, was shef 

A. She was look:ing in the window; she was stand-
ing still. 

Cross-examination. 

By Mr. Lloyd: 

Q. How did you go fron1 the scene of the acci- 10 
de11t to Anna's house immediately after the acci-
dent? 

A. Immediately after the accident? 
Q. Yes. 
A. We turned arou11d and walked bacl{ to her 

l1ome on Massachusetts A venue. 
Q. Who did? 
A. Antoinette Miller and I. 
Q. Were you on roller skates, too? 
A. No; I was not on roller skates. 20 
Q. You were walking 1 
A. Yes, sir. 
Q. And you a.nd Antoinette turned around and 

l1ow did you go to Anna's home? 
A. Went back up town, of course. 
Q. By way of what street1 
A.· Atlantic A venue. 
Q. You went up Atlantic Avenue to where? 
A. Massachusetts. 
Q. And did you cross Massachusetts Avenue1 30 
A. We crossed from the corner of Massachusetts, 

the drug store there, over to the school; turned to 
our left and walked down to Anna's house, down-
well, it was about-it might have been six doors 
from Pacific A venue. 

Q. Between Pacific and Arctic? 
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A. Between Pacific and Atlantic. 
Q. I mean between Pacific and Atlantic. 
A. Yes. 
Q. You turned and went down toward the beach. 

Were you right together ~ 
A. Antoinette Miller and H 
Q. Yes. 
A. Yes. 
Q. Did you have her hand or were you holding 

10 011 to her hand ~ 
A. We were not holding hands at all. 
Q. She was just skating along slowly ~ 
A. She was not skating. Antoinette had taken 

her skates off. 
Q. Where had she taken her skates off ~ 
A. Why, at the scene of the accident at New 

Jersey and Atlantic Avenues. 
Q. Did you see her. take them off~ 
A. Positively. 

20 Q. You were talking to her at the time 1 
A. I was. 
Q. Now, you didn't start out with Antoinette and 

Anna ; did you 1 
A. No, I did not. 
Q. Where did you first see them 1 
A. I was about in the middle of the block, and I 

hollered to them. They didn't seem to hear me 
and I hollered again, and they didn't seem to hear 
me, and I walked up-well, I half-way ran and half-

30 way walked to catch up to them. 
Q. Now, where was it that you first saw them 1 
A. On Atlantic Avenue. 
Q. And how far ahead of you were they 1 
A. Oh, maybe that distance, from that wall to 

that wall, the length of the room-or · the width of 
it. 

Q. Say forty feet1 _ 
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A. I suppose about that. 
Q. And how long were you that distance aparU 
A. Not very long. 
Q. But you were between New Jersey and Con-

necticut Avenues; is that right 1 
A. In the middle of New Jersey and Connecticut 

Avenue. 
Q. And were Anna and Antoinette-were Anna 

and Antoinette together 1 
A. They were. 10 
Q. Did th~y have hold of hands in skating1 
A. No. 
Q. Who was ahead 0? 
A. Not either of them was ahead. They were 

both together. 
Q. They were both together 1 
A. As far as I could see. 
Q. How were they skating 1 
A. Oh, at a moderate pace. They were not skat-

ing fast or slow either. 20 
Q. Had you seen them before that evening 1 
A. I had seen them earlier in the evenmg. They 

were supposed to meet at Anna's house---,they were 
supposed to wait at Anna's house for me until I 
came back from the store. But I suppose they 
thought they could go out a while and would be 
back in time for me. 

Q. But you didn't see them at that time just be-
fore you left your home f 

A. Beg pardon f 30 
Q. Just before you left your home you didn't 

see them f 
A. No. 
Q. And the first you did see them was between 

Connecticut and New Jersey Avenues1 
A. It was. 
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Q. You came down to the store window and there 
you stopped to tall{ to Antoinette t 

A. I did. 
Q. Did you tall{ to Anna, too, there t 
A. Well, Anna was getting ready to go across 

the street. I told you that before. 
Q. How was she getting ready to go across the 

street t 
A. She was stepping off the sidewall{. 

10 Q. Well, had she stopped before she went off the 
sidewall{i 

A. Well, she was getti11g ready to step off the 
sidewalk. That is how I saw her. I couldn't tell 
yol1 whether she stopped or not. 

Q. You weren't 011 the corner of Sandler 's store 
at this time; were you t 

A. Whe11 the accident occurred t 
Q. Yes. 
A. Yes, I was. 

20 Q. Do you recall the last time you testified in 
this case right here t 

A. Yes, I do. 
Q. Didn't you say at that time that you were on 

the other side of the street~ 

Mr. Rauffenbart: Objected to. 

The Court: On what ground 1 

30 Mr. Rauffenbart: It is not put in the proper 
form. He can put the question and answer and 
asl{ if such a question was asl{ed and such an an-

• swer given. 

Mr. Lloyd: This is for the purpose of attack-
ing her credibility. 

• 
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The Court: I thinl{ you have a right to asl{ the 

question. · Of course, i11 order to test the credibility 
you have to follow it up further. 

Mr. Ra ,uffenbart: I think: I will withdraw the 
objection and let him go ahead. 

Q. ( Repeated by the stenog·ra pher.) Didn't you 
say at that time that you were on the other side 
of the street? 1 O 

A. No. I didn't say I was 011 the other side of 
tJ1e street. 

Q. Now, did you see Mrs. Krouse the next day~ 
A. Positively no. 
Q. Did you ever see her before f 
A. Only the first time I come 11p here to testify 

is the first time I ever saw Mrs. Krouse. 
Q. And didn't you say to her that you were not 

at the scene of the accident and you didn't k:now 
anything about it~ 20 

A. Positively no. 
Q. You are sure of that? 
A. Absolutely sure. 
Q. Now, I understood you to say on direct exam-

lnation you asked Mr. and Mrs. Krouse to tak:e you 
to the hospital~ 

A. I did. 
Q. Did Antoinette, too~ 
A. We both asked. 
Q. Asked to take you to the hospital and the-y re- 30 

fused~ 
A. And they ref used. 
Q. How did you come to asl{ them that~ 
A. Well, when they had Anna in the car most 

lil{ely it would be right for us to ask her. We asked 
to go down with them and they wouldn't let us go 
down. 

, 



10 

20 

30 

36 Helen Burke-C 1ross 

Q. Arid they went right away, did they1 
A. Went right to the hospital. 
Q. And you went home with Antoinette? 
A. I didn't go to my home. 
Q. No, to Anna's home 1 
A. Yes. · 
Q. How did you get the sk:ates off Anna 1 
A. How did who get the skates off Anna 1 
Q. You1 
A. I didn't get the sk:ates off Anna. I didn't tal{e 

tl1e sl{ates off Anna. 
Q. You said on direct examination that you took 

Anna's skates home. 
A. No, I didn't. I beg your pardon. . 
Q. 1viaybe I misunderstood you. You didn't tal{e 

An11a 's sl{ates home? 
A. No, I did not_ 

. Q. You say now tha~ you didn't say that yo11 
took her skates home t 

A. I do. I did say that Antoinette took her sl{ates 
off and carried them home herself. 

Q. Just whereabouts on the corner were you, 
Helen 1 Were you on New Jersey A venue or were 
you on Atlantic Avenue t 

A. Well, I was catercorner to the window. You 
might say I was half on Atlantic and half on New 
Jersey. 

Q. And you were looking at the lights 1 
A. I had looked at the lights, yes. 
Q. When had ynu looked at the lig·ht 1 
A. Why, when I stopped on the corner. 
Q. You had been standing there some time, hadn't 

you1 
.A. You would not call it some time. I hadn't 

been . standing there very long at all. 
Q. How long do you think you had b,een standing 

there l 

.. 
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· A. I just could .n 't rec.all, b.ut it was not a ver} T 
long time-. 

Q. About how lon;g:·f 
A. Mayb ·e three or four minutes; something like 

that. 
Q. Maybe four minutes 1 
A. Maybe three or four minutes. 
Q. And during that time you saw the lights 

cha .nge 1 You were watehi11g the lig~ht s, ,vere you ~ 
A. I wasn't constantly watehin .g the lights . I did 10 

look at them, thoug ·h. 
Q. But you saw the lig·hts change red, yellow and 

gTeen 1 
A. I didn't say the light changed gTeen. 
Q. Didn ''t see a.ny green lig·ht 1 You couldn't see 

a green light 1 
A. Well, I think if I looked I could see a green 

lig·ht. 
Q. So you then didn't look 1 
A. No. I did. 20 
Q. You weren .'t paying any attentio11 1to those 

lights 1 
A. I be:g your pardon. I told you b,ef ore I did 

look at the fights. I was paying atte11tion to them. 
Q. You were paying strict attention to the lig ·hts 
A. Well, you would not call it strict attention, no. 

Mr. L!loyd: That is all. 

Mr. R1auffenbart: That is all. 

(Witness excused.) 

30 
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CLARA E1ICHINGER, called as a wit11ess on behalf of 
the plaintiffs, being s,vorn, was cxami11ed an<l testi-
fied as follows: 

Direct examination. 

By Mr. Ral1ffenb ,art: 

1 o Q. Mrs. Eichinger, you are tl1e mother of An11a 
Eichinger, the little girl who was i11jurccl 

A. Yes, sir. 
Q. You, of course, know nothing about - yo11 

weren't at the scene of the accide11t? 
A. No, sir. 
Q. And where did you first see Anna after the 

accidentf 
A. The night after the accident I seen Anna in the 

hospital. 
20 Q. The day of the accident where were you~ 

A. Up in tl1c Guarantee Trust Company of Phil-
adelphia, sig·ning some papers. 

Q. Philadelpl1ia 1 
A. Yes, sir. 
Q. You arc a widow; arc you~ 
A. Yes, sir. 
Q. How many children have you~ 
A. Five. 
Q. At the time this accident occ11rred where did 

30 you live1 
A. 35 South . Massachusetts Avenue. 
Q. Have you other daughters, 
A. I got a daug ·hter fifteen, next to Anna. 
Q. Now, when did you first-when do you say you 

say Anna after the accident~ 
A, The night after the accident I saw Anna . in 

· tl1e h pital. 

.. 
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Q. How long 4ad she remained at the hospital 1 
A. Well, I just couldn't exactly say how long she 

remained at the hospital. 
Q. Do you recall what month she came out 1 
A. No, I have forgotten all of that. I have b,een 

under a, doctor's care · ever since, and I ha.ve forgot-
ten. 

Q. Do you know how much of a bill you got from 
the- hospital 1 

A. Well, I know it was over one hundred dollars, 
but I can't just exactly say how ma11y dollars it was 10 
over. 

Q. After Anna came out of the hospital here, w·hat 
did you do with her1 

A. I had her tra .nsf erred up to the Jefferson Hos-
pital. I got a nervous breakdown and had to g·o to• 
Philadelphia, a.nd had her transferred to Philadel-
phia, Jefferson Hospital. 

Q. How long did she go to the Jefferson Hospital 1 
A. I don't exa.ctly remember the month b·ut I 

know it was a long· time she had b,een g'oing to the 20 
Jefferson Hospital. 

Q. 1She continu .ed to receive treatment in the J ef-
f er son Hospital 1 

A. Yes. And after that she continued treatments 
at home . 

Q. Up to what time did she continue the treat-
ments at home 1 

A. Well, I just eouldn 't exactly say. 
Q. Does she have any trouble with her leg now 1 
A. Yes, up to today. · 30 
Q. Does she sometimes treat it now 1 
A. Yes. 
Q. Well, what treatment1 
A. Well, she has-after that she had-after she 

came from the hospital she had soaked . it every nigl1t 
in live oil, as the, doc.tor told her to. Then after 
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she stopped treating it with olive oil every 11ight 
she probably did it two or three nights a weeelr, and 
now every once in a while lier le:g cramps on her 
and I massage it with olive oil. 

Q. Did she complain of her leg after the accident, 
after she was dismissed from the Jefferson Hospi-
tal t 

A. Yes, up to the last time we we!e down here on 
the case. She took a cramp down towards the Board-

1 O walk and I had . to stop on the Boardwallr with l1er 
quite a while before I bro11g·ht her back here to the 
court room. 

Q. That was last May, was it? 
A. Well, whatever month the case ,vas l1ere. 
Q. Was she going to school here at the time the 

accident occurred 1 
A. Yes, sir. 
Q. Did she have to remain out of school as a re-

sult of the accident 1 
20 A. She remained out of school all the time sl1e 

was in the hospital, and she lost quite a good bit. 
After we had went to Philadelphia, she lost a goocl 
bit of her time from school. 

Q. Was it necessary for her to keep off of her 
feet1 

A. Yes. She can't walk-she couldn't walk the11 
on her foot much. It would cramp up when sl1e 
would walk on her foot much. It would cramp up 
when she would walk on her foot. 

30 Q. Had she previous to this helped . you about the 
house, previous to the accident 1 

A. Well, not up until here lately. 
Q. Previous to the accident had she helped you 

a.b·out the house 1 
A. No, no. She didn't do anything around the 

hou e. 
Q w t i 

' . 

• 
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Mr. Lloyd: If your Ho11or please, she has a11-

swered the question. 
. 

Mr. Rauffenbart: Well, I do 11ot care anything 
ab,out it. • 

The Court: I think I will permit that to be re-
peated. 

Mr. R,auffenbart: I do not care anything about it. lO 

The Court: Y 011 said ''previous.'' 

~ir. R.auffenb ,art: · I thoug ·ht maybe she didn .'t un-
derstand what I meant. 

The c ·ourt : I should think: the word '' b,ef ore'' 
would b·e b,etter$ 

Q. Before she was hurt did she- assist you about 
your household duties 1 20 

A. O·h, yes. Anna was a :g-reat help to me b,e_ 
fore she was hurt. · 

Q. And after she was hurt was she able to do the 
things, any of those duties ab-out the house for you 1 

A. No; she- never did anything for me around the 
house after she was hurt. · 

Q. You don't recall exactly how much tbe doctor's 
bill was, d.o you 1 

A. No. I did have a bill. I don't know whether 
I gave it to you or who, hut I know · it was over one 30 
hundred dollars. I can't say how many odd dollars 
it was. . 

Q. That was the Atlantic City Hospital 1 
A .. Yes, sir. 

Mr. ~loyd: If you have a, copy of that b,·'11 ..... _ • 
• 

" 
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Mr. R,auffenb ,art: It was $104. 

Mr. L1loyd: We make no objection. 

The C'ourt: $104. 

Cross-examination. 

By Mr. Lloyd : 

Q. Anna is now employed; isn't she 1 
A. Yes, sir. 
Q. And has been for some considerable length of 

time1 
A. Well, she has been employed at Mrs. Keidle 's 

house. 
Q. And she has had a numb ,er of positions in the 

last two years 1 
A. Well, no. Sfhe has been there I judge about 

six or seven months. 
ZO Q. Well, she had other positions before that; 

didn't she1 
A. Well, maybe a.t times she would go to work for 

a week or sometimes two weeks. Sometimes sl1e 
would work a week. She never was steady. Just 
like when she wanted a pair of shoes or something 
like that during her vacation time, she would go to 
work. 

Q. Slhe is now working steadily 1 
A. Yes. She is working from twelve to six for 

3o Mrs. Keidle 's bakery store. 

, 

• 



R,e-direct examination. 

Q. How lon;g· has she b·een work:ing there~ 
A. I judge ab 1out six or seven months. I don't-. 

k:now exactly how many months she has b·een work-
ing there. 

Q. That is the last six or seven months~ 
A. Yes, sir. l O 
Q. Is that the only time she has worked steadJr 

since the accid .ent occurred~ 
A. Yes, sir. 

R,e-cross examination. 

By Mr. Lloyd : 

Q. This is really the first steady job she ever had, 
isn't it 1 · 20 

A. Well, she could have had steady jobs b•ut she 
was not able to work. 

Q. She didn't want to work; did she~ 
A. Yes, indeed. Anna was a g'ood worker. 
Q. ,She never had a position before this accident, 

did sh.e1 
A. Well, she worked i11 Whitman's. She could 

have had a nice positio~ there. But she couldn't 
work on a.ccount of her leg. 
· Q. When did she have a position in Whitman ''s 1 · 30 
A. I can't just recall the date. 
Q. How long· did sl1e work there 1 
A. I don't exactly· know. 
Q. Where else did she work besides Whitman's? 
A. Well, then she worked at the Modern Laun-

dry, for a wh 'le, 
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Q. How long did she work there 1 
A. I d.on 't exactly know the time. 
Q. Now, do you k:now whether she worked one 

day or one week --
A. Well --
Q. --or one month 1 
A. She would sometimes work 011ce a week: and she 

would complain of her leg, and I would tell her to 
stay home and she would go back: agai11. 

10 Q. Go back to a new position 1 
A. Back to the laundry. .She went back to the 

·1aundry I think twice. . 
Q. Did she ever gu back to Whitman's 1 
A. No; she never went back: to Whitman's. 
Q. And do you know how long she worked at 

Whitman ''sf 
A. No, I d.on't. 
Q. Didn't she work anywhere else 1 
A. Well, I just can't recall. 

20 Q. This is the first steady job that she has ever 
had, thou :gh, that she has ever wanted 1 

A. Well, I just can't tell-well, this is 'the first 
job she has ev:er worked steady at. She worl{s 
from twelve to six. 

Q. Before she used to go to work whenever she 
wanted a pair of shoes or a new dress or something 
like that. 

A. Well, if she felt g'Ood enough, yes. I didn't 
have the money to b·uy new clothes. 

30 Q. Before tha.t time she was too young to go to 
work, wasn't she, 

A. No ; she never went to work when she was too 
young, only in the summer time during the vacation 
of school. 

Q. Then she has only been working since she has 
been old enou h to workf 

A. . 
i ' 

• 
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Q. That is the last six months 1 
A. Yes .. 

. 45 

Q. Steadily, except for odd. jobs before that 0? 
A. Yes. 

B-y Mr. R,auff enbart: • -

Q. Did she quit these other jobs b-ecause she could 
not stand 011 her feet 1 

Mr. Lloyd: I object. 

A. She quit these other jobs --
Q. Why did she quit these otl1er jobs 1 

Mr. L1oyd: I object. 

Mr. R,auffenb ·art: All right . I withdraw the 
question. 

(Witness excuse~.) 

C 'HAR.LE8 KRAuss, called as a witness on behalf of 
the plaintiff, bei11;g· sworn, was examined and testi-
fied as follows: 

Direct examination. 

By Mr. R,auffenbart: 

Q. You are the def end.ant in this case, aren't you 0? 
A. Yes, sir. 
Q. I show you what purports to b1e a written state-

ment of th .e accident here made in writing· on Octo-

10 

2.0 

30 
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ber 23, to the Police Departme11t, and ask if that is 
your signa t1Jre 1 

A. That is right. 
· Q. Is that your writing 1 

A. That is right. 
Q. You wrote that statement yourself, di(l you 0? 
A. I believe I did. 

Mr. Rauffe11bart: I offer it i11 evide11ce. 

Mr. Garrison: No objection. 

(The paper offered is receive(l in evi(le11ce a11cl 
mark:ed as a11 exhibit for tl1e plai11tiff, Pl.) 

DEFENDANT'S MOTION FOR NON~SUIT. 

Mr. Lloyd: I move at tl1is time for a no11-suit on 
two grounds : First, there is 110 eviclence of a11y 
ne;gligence on the part of the defendant; secondly, 
that the plaintiff clearly shows she was guilty of 
contributory neglig¥ence. 

30 The ,Court: I will de11y the motion and grant a11 
exception. 

Mr. Lloyd : Exception. 
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DEF·ENDANT 'S CASE. 

E ,DNA M. KRAuss, called as a witness on b,ehalf of 
the d.ef endant, being sworn, was examined and tes-
tified as follows: 

Direct examination. 

By Mr. Lloyd: 10 

Q. Mrs. Krauss, where do you live 1 
A. You mean where we were at the time of the 

accident or where do we live now 1 
Q. Where do you live at the present time 1 
A. 4410 Ventnor A venue. 
Q. Where did you live at the time of the accident 1 
A. 1191 1St. James Place. 
Q. H.ow long have you lived in Atlantic Cityf 
~- All my life. I was born and raise~ here. 20 

· Q. And you are married 1 
A. Yes, sir. 
Q. Who is your husband 1 
A. Charles M. Krauss. 
Q. What is his b,usiness 1 
A. ·City fireman. 
Q. How long has . he b·een in the fire department f 
A. It will be twelve years this J urte. 
Q. Have- you any child.ren 1 
A. Yes, sir ; one Ii ttle gir 1. 3 0 
Q. H:0w old is she 1 
A. She is eleven now. 
Q. On Oetob,er 2-3, 19125, did you own an automo-

bile! 
A. Yes, sir. 
Q. You or your husb ·and, rather, did f 
A. Yes, sir. 
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Q. What ki11d of car was that 1 
A. Studebal{er light six. 
Q. And do you l{now what model it was 1 
A. I would not say for sure but I believe it was a 

19,2•2, but I really do11 't l{now that for a fact. · 
Q. It was an old car~ 
A. It was an old car. 
Q. Was it an open car or closed car~ 
A. It was a closed car. 

10 Q. Do you recall the night of this accident? 
A. Yes, sir. 
Q. Where were you just prior to tho accident? 
A. The night of October 23rd we left our home 011 

St. James Place, my husb ,and, little ·girl and myself 
got in the car, turned east on Pacific Avenue, went 
up Pacific Avenue until we reached New Jersey and 
Pacific, where we stopped and waited for the light 
to make a left-hand tur11 on to New Jersey Avenue. 
When the light changed we turned left on to New 

20 Jersey A venue, were proceeding north on New J er-
sey between Atlantic and Pacific, and we were abo11t 
in the center of the square. The light we noticed 
was amber. Mr. Krauss l1ad slowed down to come 
to a stop. When we were probably within 75 f cot 
of the corner the green light went on for· us to pro-
ceed ahead. We proceeded ahead. When I should 
sa.y we were within four or five feet of the line of 
Atlantic A venue where the store windows runs along, 
a child suddenly appeared from around the corner 

30 on roller skates. ~e threw up her hands and 
screamed just before she left the pavement. She 
was going very fast. 

Q. I didn't hear that. 
A. She threw up her hands and screamed just bo-

f ore she left the pavement. 1She realized she 
couldn't stop, she was :going so fast, when she came 
from around the corner. 

I ' 
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Mr. Rauffenbart: I think that should be stricke11 
out. 

The Court: Yes, as a conclusion. 

Q. How was she coming ' ·around , the corner? 
A. You see, we were on New Jersey A venue a11d 

we had not got to the store li11e yet, which w'Ould 
make us still 011 New Jersey, and she was coming 
around the corner from Atlantic Avenue. We were 10 
both coming in the opposite direction. 

Q. Now, just go on and tell us what happei1ed. 
A. The child suddenly came off of the pavement 

i11to the side of our car. 
Q. Now, how far did your car go after this hap-

pened 1 
A. I should imagine b,etween two and three feet. 
Q. Were you going fast or were you goin ·g· slowly 

before? 
A. No. Mr. Krauss had slowed down to come to a 20 

stop, when the gTeen light had gone on, and we just 
started up --

Q. You just started to go on? 
A. Yes, started to gu on. 
Q. And where was the little girl, after your car 

stopped 1 . 
A. She was lying beside our car. I should say 

beside the right front f en~er and the runnin ·g· board, 
about so far from the car as I stepped out. 

Q. Was she lying between your car and the curb 30 
from which she had just come 1 

A. Yes, she was. 
Q. Did she at any time get in front of your car 1 
A. No. She came into the side of us. 
Q. What did you do immediately afterwa.rd1 
A. Got out of the car, took: the child to the hospi-

tal. 

., 
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Q. Now, did you see Helen Burk :e there f 
A. No, I did not. 
Q. Was she theref 
A. I didn't see Helen Burke there. 
Q. Did she ask you to tak:e her to the hospital f 
A. No. No one aslred us to take them to the hos-

pital. 
Q. Did you see Antoinette there 1 
A. Yes. 

10 Q. Did she ask you to take her to the hospital f 
A. No. No one asked to go to the hospital with 

us. 
Q. Now, did you stay there any length of time 0l 
A. Stay where f 
Q. After the collision occurred 1 
A. At the sce11e of the accident f 
Q. Yes. 
A. No. We immediately piclred the child up, put 

her in the automobile and went right to tl1e hospital. 
20 Q. Were there many other people around there f 

A. There was Antoinette and there were some 
boys around there. Traffic was at a standstill 011 

Atlantic A venue. 
Q. Did you know anybodJ · else that ,va~· tl1ere 1 
A. No. 
Q. You didn't g~et the- names of anybody else 1 
A. No. We immediately got in the car and took 

the child to the hospital. 
Q. What did you do after you toolr Anna to the 

30 l1ospital 1 
A. We called up the Accident Bureau. 
Q. What did you do in that respect 1 
A. Well, two men came down to the hospital and 

one stayed there, and another young gentleman went 
to the City Hall with us. 

Q. Was a charge made against your husband? 
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. Mr. Rauffenb ·art : I object. 

The Court: What differenee • does it make 1 

51 

•· Mr. Lloyd: I don't suppose it makes a11y differ-
.. ence-.. · 

The c ·ourt : No,. 

· Q. What, .if anything, did you do the next cta.y (~ . 1 O 
A. The next day I we11t up to the home of the in-

jured girl to see if the mother came home, and the 
:inj.ured girl's mother had 11ot arrived home yet. 

Q. Did you see anybody there? 
A. Yes, Antoinette Miller. 
Q. What, if anything, did you do then? 
A. I asked her if , she would like to go down to 

the hospital to see Anna. She said yes. We went 
to tl1e hospital and Antoinette was 11nder age and 
they wouldn't allow her up to see Anna. 20 

Q. Wouldn't let A11toin.ette up to see Anna? 
A. No . . 
Q. Did you g··o to the hospital to see Anna several 

times f 
A. I went to the l1ospital to see An11a the next 

day aft.er the accide11t. 
Q. You were interested, of cou!"se? 

Mr. Rauffenbart: I object --

A. I was. 

M.r. R,auffenbart :. I think the attorney should 
put the questions and let the witness answ ·er, in-

. stead of testifying himself. 

The c ·ourt: Yes . 

30 
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Q. Was Anna going· fast or was she going slo.w 
when she came off the sidewall{ 1 

A. ,She came off the corner very fast. She couldn't 
stop herself and she threw up her hands and 
screamed before she left the pavement. 

Q. Did you say whether or not she was in front 
of your car? 

A. Anna was in front of our car? 
Q. Yes. 

10 A. No. She came into the side of our car. 
Q. Never was in front of your car1 
A. No. 
Q. She didn't go in the middle of the street and 

turn around and come b•ack:? 
A. No. 
Q. You are certain of that? 
A. I am positive. 
Q. Where were you seated in the car? 
A. In the fro11t seat opposite Mr. Krauss-in the 

20 front seat beside Mr. Krauss. 

30 

Q. You had a good viewt 
A. Well, see, she came to my right. 810 I really 

had the full view. 
Q. You saw her all the time 1 
A. I seen her as she came from around the cor-

ner. 
Q. And this accident didn't take very long to hap-

pen, did itt 
A. No. It all happened in a second. 
Q. Now, did you see Hele11 Burke at any time after 

this accid .ent? 
A. Yes. I seen her at the home of the inj11red 

girl afer we left the City Hall. 
Q. Was that the same night? 
A. Yes. 
Q. Or the next day? 
A. Th .at was the same nig 'ht. 
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Q. You saw her at An11a's home1 
A. Yes. 
Q. Did you have a co11versation with her1 

53 

A. Yes. I asked her for her name and address, 
and also Antoinette; b•ecause I thought they prob --
ably had both seen the accident, and ·she gave them 
to me. 

Q. Did you ask her about the accident? . 
A. No, not that n~g·ht. 
Q. You didn't ask her1 10 
A. We didn't discuss it. 
Q. Now, did you see at any time after that f 
A. The next morning, which would b·e the seeond 

day of the a.ccident. I went around to her motl1er 's 
home, and H.ele11 and her mother were both there, 
and her mother and Helen both said Helen did · not 
see the accident; that she was nowhere near the 
scene of the aceid .e·nt; that she was at the home of 
the injured girl whe11 it happened. 

Q. You are certain of that? 20 
A. I am positi~e. 

Mr. Lloyd .: C1ross-examine. 

Cross-examination. 

By Mr.· R 1auffenbart: 

Q. What did you say ·you first ·did after leaving 
the hospita.11 30 

A. We we·nt to the 1City Hall. 
Q. Did you make a statement there? 
A. No, I didn't make any statement. 
Q. Did your husb ,and? 
A. Yes, I b,elieve he made a written statement. 
Q. Before, writing the statement you had a talk 

,vith Mr. Braash? 
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A. No, I didn't talk to Mr. Braasl1. 
Q. Your husband did, didn't lie? •: 
A. Mr. Krauss, I believe, had seen l1im at the hos -

pital. 
Q. Didn't he talk~ with Mr. Braash when he ,vrote 

the statement up at the City Hall? 
A. That I couldn't tell you. 
Q. Well, you were right with him all the time 1 
A. I wasn't sitting with him, no. 
Q. How far were you from him? 
A. Well, he would be in one corner ancl I wol1ld · 

be in the other. 
Q. You could hoar, it was all in tho samo little 

room, wasn't it1 
A. Yes. 
Q. Small room, ti11y room, ,vasn 't it f 
A. Yes. 
Q. Room enough for 011e big clesl{ 1 
A. No, I shol1ld say it would be larger tha11 that . 
Q. Well, two big desl{s? 
A. Probably. 
Q. So that you co11ld hear all the conversation 

was had in there in the ordinary tone of voice, 
col1ld11 't you 1 Could you, Mrs. ICral1ss 

A. I col1ld if Mr. ICral1ss talked very loud, but 
Mr. I(rauss is not a loud talker. 

Q. He is not allowed to talk:? 
A. No, I say he is not a loud talker. 
Q. Well, he would not have to talk very 1011d in 

30 this room to hear what he said; would he? 
A. That I do11 't know. , 
Q. Yol1 signed the tatement; di<ln 't you~ 
A. I sig11ed the ~tateme11t as a wit11ess; 3res, ir. 
Q. You l{ne,v what yo11 ig11ed, clid11 't ")7 011? 
A. No. 
Q. Oh, 011 cl. cl11 't f 
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Q. Well, what did you imagine it was~ 
A. I put my name there as a witness. 
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Q. And did you know what Mr. Kra11ss was doi11g 
when he was writing that~ 

A. No, I didn't look .at it. 
Q. Did you think he was mal{ing· his will f 
A. Well, I would not say that, b•ut you see I wasn't 

over there-. I was sitting in the eorner with my little 
girl. 

Q. And you didn't have the , slig·htest idea of what 10 
he was doingf 

A. I saw M.r. Krauss writing, yes. 
Q. Well, did you. know what he was writing 1 
A. No, I didn't. 
Q. Did you have any idea what he was writingt 
A. I imagine he was making a statement. 
Q. A report of the accident f 
A. R1eport, yes. 
Q. As a matter of fact, you knew that; didn't 

you 1 20 
A. No; I never was in anything like that b•ef ore. 
Q. Well, what did you suppose you went to the 

City Hall for1 
A. Well, I think it was the b,est thing to do. 

M.r. Lloyd: What was that answer~ 

The- Witness: I thought it was the b,est thing to 
do. 

~o 
Q. And he made this statement there anct you 

signed it; that was the first place you w·ent after 
leaving the hospital? 

A. · Yes, sir. 
Q. And as far a.s you know he mig'ht have been 

dra .wing up a separation agreement or something 
like thatY 
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A. He may have, yes. 
Q. You weren't supposecl to l1ave a11ytl1ing to do 

with tl1is accident, were you? . 
A. I saw it. 
Q. Now, didn't you read it 1 
A. Beg pardon 1 
Q. Didn't you read it 1 , 
A. No. I didn't read it. 
Q. Do you remember a11y co11vcrsatio11 at all t.0ok: 

l O place b,etween the man in charge a11d lie? 
A. No. 
Q. Just indicate to the jury l1ow big this room is 

where the statement was made. 
A. I should say it would star:t about l1crc a11cl 

wind up about the corner of your table l1crc, ,Juclge, 
a11d around. 

Q. Yes. That is about eight by cigl1t, or s0mr-
tl1ing like that; it is a very small room. Diel ~TOll 

hear anything· that was saicl at all? 
20 A. Wl1y, wl1e11 we first we11t in, J11clO'e Paxo11 ,va 

there. 
Q. Yes. 
A. M;r hus ba11cl sai<1 il1ere had been a11 acci<Ie11t 

to a child. 
Q. Beg pardon f 
A. My husband said tl1ere had been an accident 

with a child coming into his car on roller skates. 

Mr. Lloyd: I object to that. The man was ac-
30 quitted of being --

The Court: I do not tl1i11k: that anythi11g that 
happened at the City Hall is of a11y material value 
in tl1is case one way or the other. I do not sec that 
it makes much difference i11 tl1is case whether Mrs. 
Krauss read that tatem t o not. 
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Q. Why did you-where did you go from the 
City H.all ? . 

A. We went to the home of the injured girl. 
Q. Whom did you see there? 
A. We saw Antoinette and H_elen Burke a11d a 

man. 
Q. I-Iad.n 't you see those two little girls prior to 

that time 1 · 
A. No. I had onlv seen Antoinette. 

. &I 

Q. You had seen Antoinette, had you? 
A. Yes. 
Q. You had not seen Helen Burke up to that time? 
A. No. 
Q. You never had an~y idea that Helen Burke had 

seen this accident at all? 
A. When I seen -~ 
Q. Did you have an3r idea up to the time-well, 

the last time that you visited l\frs. Eichinger 's, that 
Helen Burke knew anything about this accident? 

10 

A. The night of the accident I thoug ,ht that Helen 20 
Burke did see the accide·11:t; b,ut the next day her 
mother told me she did not see the aceident; that-
she was not there. 

Q. Sjo that the night of the accident you thoug ,ht 
that Helen Burke did see the accident? 

A. Yes, because she was at the home of the in-
jured girl. 

Q. And the next day you didn't think she had be-
cause you say who told . you? · 

A. Her mother. 
Q. That they didn't see the accident? 
A. That Helen didn't see the accident. 
Q. That H.elen didn't see the accident. Now, did . 

you see Antoinette at the scene of the accident? 
A. Yes. 
Q. Did you talk with her tl1ere 1 
A. No~ 

30 
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Q. Didn't she ask you to take her to the hospital? 
A. No, she did not. No one ask:ed to go to the 

hospital with us. 
Q. Now, when you went down to the Eichinger 

home, did you have any conversation there with any-
one i 

A. Yes, the man at the house told me the mother 
was out of town, and there were two small children, 
I believe, at home, and he didn't know where to lo-

1 O cate the mother. So I offered to stay with those two 
little children until the mother came home and keep 
house for them. 

20 

Q. What did he sayt 
A. He told me he didn't need it. 

Mr. Garrison: I object to that. How can that be 
evidential 1 

Mr. Rauffenba.rt: All right. 

Q. Did you tell the gentlemen there at the house 
that the little girl was only slightly cut? . 

A. No, I did not. 
Q. Did you tell him there that you would have 

your own physician take care of her t 
A. No. 
Q. Did you tell him there that you would have a 

private ward for herf 
A. No. 

30 Q. J?did YI ou tell him there that the accident was 
unavo1 ab e; that you could not stop f 

A. No, sir, I did not. 
Q. You have been to Antoinette Miller's home 

since-prior to the trial of this case the last time you 
went there; didn't you t 

. t was a year a d half 1 ng r when we fi 
, t . w s . . 

' ' 
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Q'.'--. :D:~d you · :go ·• just prior · to -the -trial the· 1ast time 
to ,·•·iM· 1·1·1-e· r ·''s···OJ : ·· · :- · ·.. ··.. ·. -- · (· -- · · • .• ' .. ' .. ' • • • ;_: ..:· .• 1' ' • ' . ,: ,:' ·, 

A. Yes. ·;_ - ;;'.'-,:1_ 

·Q.·!Di:d 1you talk .to Antoinette -Mille 1T after the ar-
cident t :··· · • -,j;: -

A. That night I seen her at the injured girl's · 
home ! - ·_ 

Q. · Did you· say --in · the presence of-did you tell · 
Mrs. Miller in the , pres:ence of Antoinette that you 
were going to pay all expenses 1 · .: --·-- · 10 

· A. No,- sir; I did not. 

Mr. Garrison: I object. 

Mr. R1auffenbart: S{he has answered. ,She said 
no. I think: it gues to the credibilty of the witnes ·s, 
if the C'ourt pleases. 

The Court: Yes. I think if you expect to show 
that such a. statement was made it goes to the eredi- 20 
bili ty ; that is all. 

Mr. Rauffenbart: That is all, yes. 

Q. Now, you say that you were guing from Pacific 
Avenue up New J ·ersey to Atlantic Avenue, and it 
was your intention to cross Atlantic Avenue; wasn't 
itf 
· A. Yes. 

Q. And you wanted to make the green light there 30 
for that purpose; didn't you 1 

A. No. 
Q. Well, you cannot cross except on a g~reen light, 

can you t 
A. No, but we were in no hurry. We were not 

going very fast . 
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Q. I did11 't ask you that. 
A. You aslred me if we wanted to make the greo11 

light. 
Q. Yon have to make the gTeen light before you 

can cross 1 
A. Yes, b,ut we were in no hurry to make it. 
Q. You were in no hurry to make it. Now, ho\\T 

fast were you going when you reached the interser-
tion of Atlantic and New Jersey Avenues, if yo11 

10 knowf 
A. Around eight miles an hour. 
Q. Who was driving1 
A. Mr. Krauss. 
Q. Did you notice the speedometer? 
A. No, I did not. 
Q. You said something on your direct examina-

tion about having slowed down. Ho,v far from At-
la11tic A venue were you when you slowed down 1 

A. Mr. Kra .uss started up about the center of tl1c 
20 square when he first noticed the yellow light ,vas 

on, and he was driftin .g I should say until we got to 
about 75 feet of the corner, when the green light 
went on. 

Q. How fast were you going when you were drift-
ing as you say 1 

A. Somewheres around eight. 
Q. About eight miles an hour 1 
A. About, yes. 
Q. So then you were within seventy-five feet of 

30 Atlantic Avenue when the g~reen light went 011; 
weren't you, 

A. Yes. 
Q. And as soon as the green lig·ht w·ent on, then 

Mr. Krauss, your husband, put on the gas again 1 
A. Just a little bit. We were going · very slow be-

cause we were coming to a street intersection. 
Q. Well, ou ai e'ghtmile a hou f 
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A. Around _ that. 
Q. Then he put on the gas~ 
A. We went ahead. 
Q. And you went faster; didn't you~ 
A. No; we traveled very slow. 

61 

Q. Now, when he opened on the gas, you mean to · 
sa.y you didn't go any faster 1 

A. Just a trifle. 
Q. Weren't you going twelve miles a11 hour at 

• 

the intersection 1 10 
A. No ; we were not. 
Q. You have read that stateme11t, have11 't you 1 
A. No, I did not. 
Q. It was read to you at the last trial, wasn't it 1 
A. No, I don't think so. 
Q. Now, when did you - --

Mr. Garrison: We have no objection to your let-
ting her read it. 

Q. Do you care to read it~ 
A. Yes. 
Q. (C·ounsel hands statement to the witness.) 

Have you rea .d itf 
A. Yes, sir. 
Q. Is that statement true? 
A. Is it true t 

20 

Q. Yes, is it true1 
A .. Well, at the time that my husband made that 30 

statement, he made it with all truthfulness. 
Q·. And you were there when he made it 1 
A. I was there when he wrote it. 
Q. It was right after the accident or a short time 

afterf 
A. Yes. 

.. 
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Q. So the facts woul<.l be f resl1er in l1is merr1ory, 
i11 his mind 1 

A. (No answer.) 
Q. He was drivin ,g, was he1 
A. Yes. 
Q. And he says here: '' I clo11 'i k:i1ow whether tl1e 

right fro11t wheel we11t over the girl or ,vl1etl1er she 
sl{ated i11to tl1e rigl1t fro11t mudguard.'' Now, he 
was a man i11 control of the car a11<l 11at11rally look-

10 ing~ ahead, wasn't he~ 
A. Yes. 

Mr. Lloyd: I object to that. Wl1at 110 wa 11at11r-
ally doi11g does not bind tl1is witnes . 

. :Nir. Rauffenbart: We do11 't want to bin(l the wit-
ness. We are tryin°· to bi11d the defendant. 

The c ·ourt: I will sustain the objectio11 to tl1-. 
20 q11estion in its present form. 

30 

Q. Now, after having read this tatement, will 
you say that you were not going twelve mile an 
hour at the crossing 1 

A. In my estimation we were :going aro11nd eigl1t 
miles. We were traveling very slow. 

Q. Your husband is a fireman; isn't he v! 
A. Yes. 
Q. He drives a fire truek ; doesn't he 1 
A. He drives any car. 
Q. How long has he driven a fire truck: f 
A. Around ten years. 
Q. And he was the driver of thi automobile 1 
A. Yes. 
Q. And drives you around and did drive you 

arou11d considerably~ 
A. Yes. 
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Q. Whe11 he says, ''We slowed down at the cross-

ing to twelve miles an hour,'' you say he told that 
in all truthfulness; isn't that what you said f 

A. Yes. 
Q. A.nd when he said, '' I d.on 't know whether I 

ran over her or the mudguard hit her,'' he told that 
in all truthfulness ; didn't he f 

A. Yes. 
Q. Now, you say she was coming down Atlantic 

Avenue at a hi,gh rate of speed f 10 
A. Yes. 
Q. When did you first ob,serve herf 
A. As she ca.me around the corner from ,Sandler 's 

store. 
Q. Do you know of your own knowledge whether 

or not your husb ,a11d observed her at the same time f 
A. I couldn't say for sure, b,ut I am quite sure 

that he would .have seen her at the same time. 
Q. Whatf 
A .. I am quite sure that he would have saw · her 20 

at the same time that I did. 
Q. That he did see her f 
A. Yes. 
Q. But you a.re not sure about that; are you f 
A. I wouldn't sa.y for sure. 
Q. No. A.nd what made you quite sure, that you 

said that he did knowf 
A. Whatf 
Q_. w ·hat made you say that you were quite s11re 

that he saw her at the same time you did f · 30 
A. You see, we were looking ahead and she came 

out so quickly that he did.n 't see her, he didn't see 
her. 

Q. H.e should have seen her, shouldn't he f 
A. Yes. 
Q. You saw her just before she passed the corner 

store of Sa.ndler 'sf · 
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A. Sl1e came out very quick:ly 11ast tl1e wi11dow. 
Q. II ow far past tl1e corner were you at the time 

you fir t observed herY 
A. I should imag·ine betwee11 four a11d five feet. 
Q. Four or five feet of wl1ere, of tl1e property 

line1 
A. Where the wi11dows bcgi11. 
Q. You were four or fi·ve feet back~ of that J? 

A. Yes. 
10 Q. You saw lier jt1st come by tl1e ,vi11dow. Tl1e 

sidewallr there is about ten feet ,vi(le; is11 't it 0? 
A. I imag·i11e the same as any other street. 
Q. Of course, you were drivi11g right alo11g iJ1c 

curb line; weren't you 1 
A. No ; we were 11ot. 
Q. Weren't you driving close to tl1at ctirh li11e of 

.·New Jersey A venue 1 
A. No ; we were not. 
Q. Well, how far were you from ii 1 

20 A. I should judge about so far. ( I11clica ii11g.) 
Q. Five feet 0? 
A. Yes; betwee11 four and five, I should imag·i11e. 
Q. The sidewallc is about te11 feet wide, yot1 say? 

Mr. Lloyd: SU:ie did 11ot say tl1at. '' Same wicltl1 
as any other sidewalk.'' I do11 't k11ow how wicle they 
are. 

Q. Well, you don 'i have a11y iclea l1ow wide it is~ 
30 A. No. 

Q. Tl1e width of the siclewalk. A11cl yol1 were 
about five feet ot1t i11 the street J? 

A. From tl1e sidewallr. 
Q. And you were11 't going over eigl1 t mile... a11 

hour1 
A. W o were g·oing arot1nd that. To he 11re. I 

• 



e 

Edna , ll1. Krauss-Cross 65 

cannot say just i1ow fast we were goi11g, b,ut we were 
going very slow. 

Q. Now, what did your husb -and do immediately 
on your seein 1g the little girl 0? 

A. We came to a stop. 
Q. What did he do 1 Do you drive a car 1 
A. Yes. 

I\1r. Garrison: What difference does that make ? _ 10 

The Court: Well, she said yes. 

Q. Do you know what he did~ . 
A. Well, to b,e exact I can't say what he did, but I 

imagine that he threw his cluteh and put on· his 
brake. 

Q. Did he do that after he hit her or before~ 
A. Before. 
Q. Now, do you rememb -er this question and a11- 20 

swer at the previous trial of this case-this is a 
question put to you, and your ansvver: '' Q. Did 
your husband stop rig ·ht awa .y1 A .. I should imagi11e 
after he· had struck her he applied his b,rake - right 
a.way, and after he struck her I imagine he went 
around three feet, two or tl1ree feet, after applying 
the b,rak:es. '' Do you remember giving that a11swer 
in answer to the questioµ I ha.ve just repeated~ 

A. No, I don't remember. 
Q. Will you · say you did .n 't 30 
A. No. 
Q. What is that 1 
A. No. 

The ·Court: ''No,'' she says, she wouldn't say 
s110 did not. 
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Q. Then which is correct now-just one minute. 
Have you read this testimony since the last trial 1 

A. No. 

Mr. Garrison: What difference does that make 1 

The Court: ,She says she has not. 

Q. You have not had a copy of this 1 
10 A. No. 

Q. All right. Now, if you did give such an answer 
to such a question, which is the truth, what you are 
telling now or what you told then 1 

A. As soo11 as my husb ,and saw the child --
Q. A11swer the question. Now, if you did give 

such an answer to such a question, which is the 
truth, what you are telling now or what you told 
then f 

A. Whai I am telling now. 
20 Q. And what you told then, last May, was untrue1 

A. No. If I said that I didn't u11derstand your 
question rig 'ht, Mr. Rauffenbart. 

Q. Well, l~t me repeat it and see if that question 
is one that you couldn't understand. I want you 
to get it right. I don't want you to be put in a bad 
light. 

Mr. Lloyd: Don't worry about that. 

30 Q. ''Did your husband stop right awayt'' 
A. Yes. 
Q. No, that is the question that was asked the last 

time. I am just repeating it. 
Q. '' Q. Did your husband stop right away 1 '' Now, 

is that a question hard to understand t 
A. No. 
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.Q. Is there any reason ,vhy you should not have 

understood that question at the last trial f 
A. Well, in so far as I can say, b,ut you see, Mr. 

R,auff enb-art --
Q. I will repeat the answer: '' .A. I should im-

ag·ine after he had struck her he applied his brake 
ri 1ght away and after he struck: her--'' Mind you, 
you repeat that twice-' {I imagine he went around 
three feet, two or three feet after applying the . 
b·rakes.'' Now, do you still say you don't remember 1 O 
answeri .ng~ that question 1 

A. No, I don't. 
Q. And d.o you still say that you did11 't 11nderstand 

the question if you answered it that wayf 
A. Yes, sir. 
Q. Now, you say that the little girl was coming 

at a terrific rate of speed f 
A. Yes. 
Q. Terrific rate of speed off the sidewalk f 
A. Yes. 20 
Q. And that you saw her just b,efore she got to 

the corner of the store 1 
A. Just a.s she left the store window. She had to 

g·et out b·eyond the window b-efore we could see her. 
Q·. And you were four feet back and five feet from 

the curb, and it was like- the snap of a fing·er when 
she hit the car1 

A. Yes. 
Q. That is what you said before, wasn't it f 
A. Yes, sir. 30 
Q. And you had a closed car; did you 1 
A. Yes. 
Q. Did you say b-ef ore in answer to my question 

or in answer to the question of Mr. Lloyd what part 
of the car she hit --

A. The right --

.. 

• 
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Q. Did you say, '' She hit the car just about where 
I · was sitting1'' 

A. I don't remember that question. 
Q. Will you say you didn't answer such a ques-

tion in that way1 

Mr. Garrison: I object. Let him read the ques-
tion. 

The Court: I thought he had read it. 

Mr. R·auffenbart: I have read it. 

The Court: Let her have the question and an-
swer. 

Mr. Garrison: We will admit that whatever is in 
that transcript is what Mrs. I{rauss said at the last 

20 
trial. It would be impossible for her to say every-
thin ,g --

The Court: They have a right to cross-examine. 
Proceed. 

Q. Now, in answer to the question of Mr. Lloyd: 
''Now, will you tell me just how you drove up to the 
point of the accident 1 '' And this answer: '' Yes. 
Q,n the night of 0 1ctober 2-3rd, around, I should judg~e, 
seven-twenty or so, Mr. Krauss got in, and I sat be-

30 side him in the front seat. We turned St. James 
and Pacific, proceeded up Pacific Avenue to New 
Jersey. We waited for the lig·h t to change there, 
and the light changed . and we turned with the light 
and proceeded north on New Jersey A venue.'' That 
is correct so far 1 
• A. Yes. 
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Q. ''We were about in the center of the block of 

New Jersey Avenue, and the light turn .ed to amber 
on New Jersey and Atlantic Avenue.'' You remem-
b,er thatt 

A. Yes. ~-
Q. '' About in the center of the block.'' 
A. Around that 
Q. ''Well, he had slowed up the car in order to 

prepare to come to a stop when the lig·ht changed 
to green and he started the car a.gain.'' 

A. Yes. 
Q. -That wa.s about the center of the block, wa~n 't 

itt 
A. (No _a,nswer.) 
Q. ·''And just as we neare .d the corner of Atlantic 

Avenue where the pavement runs down to Sand-
ler 's store, all of a s11dden a child darted off the 
pavement into the street. She was really raci11g, 

10 

she came so fast. She came into the right-hand 
side of our car a.nd .struck the fender right about 20 ".,,here I was $ittjng. '' 

A. That is what I say, the right front fender. 
Q. '' R1ig·ht where I was sitting.', . Did you say 

thatf 
A. W el}, that I cou1dn 't say. 
Q~ Weli, will you say · that you didn't so testjfy~ 
A. No. 
Q. roday, thoug;h, you didn't say she hit the car 

right where you were sitting ·;· did you~ 
A. You didn't ask me w·here she hit the car. Did 30 

yout 
Q. Well, I will ask you now. Where did you say . 

you picked her up t 
A We picked her up beside the car, b·eside the 

front fender anq. the runn~ng boa.rd on: the right ~-
hand id . 
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Q. Did yo11 say hotwec11 t}1c front ,vl1oel a11(1 the 
running board 1 

A. No, I don't think so. 
· Q. And that is even i11 front of ,vhero you were 

sitting; isn't it 1 
A. In front of where I was sitting1 
Q. When you picked her up, had the car pro-

ceeded so far that she was b,ack of the seat ,vl1E,re 
you were sitting ·~ 

10 A. No. 

20 

Q. She was in front of it; wasn't she 1 
A. No. I woulc1 say she was-you see, she was 

q11ite long and her body would be lying rjg ·ht ~long· 
there beside the running board and tho fo11<lcr, ,vhirl1 
I believe was back in-rig~}1t by tho front door wl~orc 
I was sitting. 

(~. If you said that sl10 l1it tho car rig .. l1t about 
where you were sitting, th.at was not tl1e fact, ,vaR 
. t °l l . . 

A. She came into tl10 rig·ht-ha .nd fro11t fender. 
Q. Y cs, b11t is this ans,vor that you gav _e at the 

l)rcvious trial to 1'1r. I_jioyd correct or 11ot, that sl1e 
hit the car j11st where y o11 ,vore sitti11g? 

lvlr. Lloy·<l: Read tl1e wl1ole, not a11y particular 
part. 

Mr. R,auffenbart: I road it. That is all the an-
30 swer. 

The Court: You got her all the way from St. 
James Place. 

Mr. R.auffenbart: Yes; I read it all the way 
hr 
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Mr. Lloyd: Well, she has already answered tl1at 

that is true to the b,est of her recollection. 

The Court : No, I don't think she did. If she did 
I overlooked it. I will let him repeat that question, 
the last question. 

Q. (R,epeated by the stenographer.) But is this 
a.nswer that you gave at the previous trial to Mr. 
L,loyd correct or not, that she hit the car just where , 10 
you were sitting·~ 

A. Well, to the best of my knowled 1ge, the child 
• came into the front fender. 

Q. You can answer that question. 
A. Yes. 
Q. That is true1 
A. Yes. 
Q. And you said on your direct examination that 

after you hit the child the ear went three feet; didn't 
yout 20 

A. Between two and three feet. 
Q. Well, I am going to take three feet. That suits 

me b,etter. Now, if she had . hit the car w·hen she 
. ran into it, as you said, just about where you w·ere 

sitting, and. you went three feet and didn't drag 
her as you say you did11 't drag her, she would be 
back of the rear wheel ; wouldn't s~e, w·hen your car 
stopped f · 

A. Mr: R,auffenbart, I b·elieve if you read that tes-
timony over a.g·ain -- jo 

Q. No-
A. The right-hand front fender. 
Q. If I read the testimony what 1 
A. Would you please, and see 1 
Q. Did you read this particular question and an-

swer here! 
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A. No. 
Q. Now, -what is it you wa11t me to look: at ancl 

see1 
A. If she had come into the car where I was sit-

ting, she would have come into the door. 
Q. '' ,She was really raci11g, s110 came so fa t. 

She came into tl1e right-hand side of our car a11<l 
struck the fender right about where I was sitti110'. '' 
That is plain enough; is11 't it~ 

1 O A. Well, you see, the fender docs not ru11 clear 
down to the door. So I don't k11ow why I aid, 
'' where I was sittinp~''; becal1sc sl1e came-oh, 
somewhere around the side of tl1e fender, but I 
couldn't say just where. 

Q. You say here that )TOll slowed (lo,vn i11 tho 
micldle of the block l111til the amber li 0 ·11t cha11gc<l 
to green. 

1\. Yes. 
Q. Now, that block is 550 f ect 1011g; j s11 'tit~ l)on 't 

20 you know~ 
A. I don't know. 
Q. Well, you k:110,v ahol1t ,vhat tl1c di ta11ccs ar 1 ; 

don't you~ 
A. I can judge. 
Q.· Well, as a matter of fact, it is 550 feet tl1erc. 

So that if you stopped about the middle of the block~, 
you would have bee11 approximately 225-let 's sec, 
275 feet from the corner; wouldn't you~ 

A. If we did what~ 
30 Q. Stopped in the middle of the block? 

A. But we didn't stop in the midcllc of the bloclc 
Q. You were in the middle of the blocl~ when the 

light changed to amber? 
A. Yes. 
Q. Then you drifted along at about eio-ht mile 

an houri 

• 
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Q. Then ,vhen you g'Ot within seventy-five feet 

of Atlantic Avenue, Mr. ICrauss started to pick up 1 
A. The green lig,ht went on and we started to go 

ahead. 
Q. And you say you were going then ab.out twelve 

miles an hour 1 
A . No. 
·Q. Didn't you say at the previous trial that you 

were going twelve miles a11 hour and you ha.d a right 
to b·ecause you knew the law1 10 

A. No; I didn't say we were goin,g twelve rnileP 
a11 hour. We were going about eight miles an hour 
when the child was struck. 

Q. Didn't you say tw,elve miles an hour was all 
rjg·ht; that you had a perfect rig ·ht to go tl1at speed~ 

A. When you insisted I was going twelve miles an 
hour, I said, ''Mr. Rauffenbart, if we were we would 
still b·e within our rights;'' but I didn't say w.e w.ero 
goin rg that fast when we struck tl1e cl1ild. 

Q. But you have not read this testimon:y 20 
A. No. 
Q. And you at no tim e were going as fast as 

twelve miles an hour~ 
..li\. Yes. 
Q. When1 
A. Before W '~ came to a stop, or b,ef ore we seen 

the yellow light we11t on, wl1en we left Pacific A_ve-
nue. 

Q. You didn't stop 1 
11.. No. 
Q, You didn't stop at the crossi11g; did you 1 
A. When we got to Atlantic Avenue. 
Q. When the child was struck 1 
A. The machine stopped. 
Q. That was the only time you stopped f 

. Ye-s. 
, tw t e ur husb pp 'ed 

"' 

30 

,, 
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the brakes after he pick :ed up seve11ty-five feet from 
Atlantic Avenue1 

A. No. He applied his b,rakes when we were in 
the center of the block: to slow down. 

Q. But after you pick:ed up, the green light came 
on, I understand 1 

A. Yes. 
Q. And you picked up~ 
A. Yes. 

10 Q. He did not apply the bral{es again until he 
hit the child 1 

A. Yes, before. 
Q. When was that~ 
A. I imagine as soon as he saw the child; because 

the car stopped. 
Q. You imagine that1 
A. Yes. 
Q. Do you knowt 
A. I couldn't say for a fact about the car going 

20 to a standstill. 
Q. Were you going faster at the crossing tha11 you 

were when you were drifting~ 
A. You see, when we were drifting we were going 

around eight and of course when we started to go · 
ahead I should judge we were going between eight 
and nine, to be truthful with you. We had to go a 
little bit faster to go ahead. 

Q. Were you going faster when you crossed the 
crossing than when you were drifting1 

30 A. Just a little bit. 
Q. So that you didn't slow up at the crossing as 

you had in the middle of the block ; did you 1 
A. No, because the green light was on. 
Q. Because the ,green lig ·ht was on 1 
A. Yes. 
Q. And you thought that you had th i t f w y 

; ' • 

,. 
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A . . There was nothing i11 sig·ht. Everytl1ing was 

at a standstill. 
Q. Did you think you had the right of way b·e-

cause the green light was on~ 
A. Yes. 
Q. And that nobody else had a rig ·ht to cross the 

street t 
A. No. 

Mr. Lloyd: That is objected to. This wit11ess 1 O 
was not driving the car. 

The C'ourt: No. That does not make any differ-
ence. 

(R.ecess to te11 o'clock the follo\ving mor11ing.) 

20 

, \ 

.,_ ' I 

• 



76 Edrta "JJf. J(rauss-Cross 

March 15, 1928. 

( Trial resumed pursuant to adjournme11t.) 

EDNA l{RAuss, recalled. 

10 Cross-examination. 

By Mr. Rauffenbart (conti11ued): 

Q. Mrs. I(rauss, after you left the City Hall, after 
your husb ,and made the statement, wl1ere did you 
go1 

A. To the injured girl's home. 
Q. And that is the time that you sa,v Mr. ''l{ing-

sley 1'' 
20 A. I saw a man at the house. 

Q. Then did you g'o b·aclr again to t~1e injured 
girl's homef 

A. Yes. I went back the 11ext afternoon to see if 
the mother was home. She was not home and I went 
to the hospital from there. 

Q. Then where did you go again~ Did you go 
back again t 

A. Yes. Mr. Krauss and I went back:. 
Q. Accompanied by Mr. l{rauss. And did you 

30 see Mrs. Eichinger at that time1 
A. Yes, we did. 
Q. And did you talk with herf 
A. Yes, sir. 
Q. About the accident f 
A. No, sir; we asked the condition of the child. 
Q. thin ai bout th ccide11 at all! 

• 
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A. No, we didn't. go into the details. . 
Q. But you had been to the hospital j11st previ . 

011sly, hadn't you t 
A. That same evening. 

· Q. The day before 1 
A. The day b,ef ore; yes, sir. 
Q. And you knew the eondition of the child then 1 
A. At that. time; yes, sir. 
Q. And ·you went there for the purpose of inq11ir-

ing the condition of the child t l 0 
A. Yes, sir. 
Q. You didn't think of calling the hospital for 

tbat purpose 1 

Mr. Lloyd: I object to that. 

A. My sister-in-law lived across the street, l\Ir. 
R.auffenb ,art. 

The Court: What difference does that make f 

A. (Continuing'). And I was visiting my sister . 

The Court: One minute. 

The Witness: Oh, pardon me. 

The Court: What difference does it make 1 

Mr. R,auffenb ,art: Is the question overruled f 

Tlle Court: Yes. 

Q. Then you went down to the house with Mr. 
Krauss; did you f 

20 

30 
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A. Yes. 
Q. And while you were tl1ere (lid you tell Mrs. 

E ,ichinger that the accident was u11avoidable 0? 
A. No, sir, I did not. 
Q. And did you tell lier that tl1e little g·irl waR 

011ly slightly hurt 1 
A. No, sir. 
Q. And did you tell her that yol1 hatl your ow11 

doctor attend to her 1 
10 A. No, sir. 

Q. And did you tell her that you l1ad a private 
room at the hospital 1 

A. No, sir; I did not; because we col1lcln 't aff orcl 
it. 

Q. And did you tell her that you wot1lcl iake care 
of all expenses 1 

A. No, sir. 
Q. Whe11 did you 11ext see Mrs. Eicl1i11ger J? 

A. 011 a Sunday ni 0·ht at the hospital. 
20 Q. Did you go up to see tl1e little 0 ·i rl 0? 

A. No, sir, we stopped at the ,vi11do,v .. 
Q. Who was with you 1 
A. Mr. I{rauss. 
Q. Was Mrs. Eichinger accompa11ied l)y om ) 011 ) ! 
A .. Yes. She had a lady with her. 
Q. Did Mrs. Eiching·er ay to you: '' T thol1g·ht 

yot1 told me that you were goi11g to l1a e yol1r o,vn 
doctor and private room a11cl yot1 were going· to iak:c 
care of my little g·irl an<l that he ,va 011ly slightly 

30 injured~'' 
A. No, sir. 
Q. Diel she say that to yol1? 
A. No, sir, she clicl not. . 
Q. vVhat did he ay to you? 

Mr. _Lloyd: I object. 
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A. She said that she was on her --

Mr. L1oyd: I object. 

79 

The Court: I will permit it. I understa11d l\fr. 
Krauss was with her. 

A. s :he said that she was on her way up to the 
little girl. She didn't stay very long·. And she went 
on and left us. 10 

Q. Well, wl1at was the conversation that took 
place f :She talked to Mr. Krauss 1 

A. She spoke to Mr. Kra11ss. 
Q. And what was said 1 
A. That I couldn't tell you. He bid her the time 

of evening, and she was in a hurry to get up to the 
little girl, and she didn't stand and talk to him. 

Q . . There was no conversation at all f 
A. No, sir. 
Q. Did Mr. Krauss say anything to her at all f 20 
A. He spoke to her. 
Q. What did he sayf 
A. '' Good evening.'' 
Q. Is that all that was said 1 
A. Yes, sir. 
Q. Not another thing f 
A. No, sir. 
Q. And not another thing was said to you by Mrs. 

Eiching ~er in Mr. Krauss' pTesence f 
A. I asked Mrs. Eichinger the condition of the lit- 30 

tle girl, and she said she was on her wa.y up to see 
her then. 

Q. You had just inquired 1 
A. No. We were just going in as we met her at 

the door. 
Q. And she was going inf 
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A. Yes. 
Q. N eitl1er one of tl1em had been up tl1ere yet to 

ee the girl 1 
A. She had been in the af tern 0011, I tl1ink. 
Q. Ho,v do you l{now that l 
1\. I took it for granted because tl1ey have vi it-

ing hours. 
Q. She didn't tell you that 1 
A. No, sir. 
Q. You say tl1at you clid11 't have any co11vor atio11 

witl1 either A11toinette or I-Iele11 at the sce11e of the 
accide11t 1 

A. No, sir. 
Q. And they did11 't asl{ you to tal{e tl1em down to 

the hospital 1 
A. I 011ly see11 Antoinette --
Q. They didn't ask: you to tal{e them to tl1e hos-

pital 1 
A. No, sir; 110 011e asl{ed. 

20 Q. You remember them coming to tho hospital, 
l1owever; don't you 1 

A. I seen Antoinette at the hospital. · 
Q. Wasn't Hele11 with her1 
A. I did11 't see Holen. She probably wa tl1ore 

but I didn't see Hele11. 
Q. You didn't see Helen at tl1e hospital? 
A. No, sir. 
Q. Wl1on did you next see I-Iole11 6? 

A. At tho l1ome of the injured girl tl1at amc 
30 evo11i11g, after ,ve left tl10 City Hall. 

(~. Did you have a talk with her there? 
A. I asl{od lier her name and address. · 
Q. Yes. Then you say you saw her again 1 
.1\. I seo11 her tho next mornino- at her homo. 
Q. Wl1y clicl you asl{ her 11amo and adclro s? 
\. Bocau e being tl1at she wa" at the homo of the 
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injured girl I thought probably she had seen the 
accide11t. 

Q. If there had been half a dozen others there, 
vvould you have asked them their names and ad-
dresses, too 1 

A. Maybe I would. 
Q. You think you would, no matter who was there 

-you would l1ave asked them, each one, their names 
a11d addresses 1 

A. No; but being they were alone, I thought they 10 
were together. 

Q. You had some reason, then, for believing that 
Helen had seen the accident; did11 't you 1 

A. No, sir. 
Q. Well, would you l1ave asked anyone tl1at was 

present there, whether you believed it or not, what 
tl1.eir names or addresses were 1 · 

A. Yes, . sir. I asked Antoinette and Helen both. 
Q. Was Antoinette there, too? 
A .. Yes. 20 
Q. A:nd you ask:ed Helen Burk:e 1 
A. And Antoinette, both. 
Q. At the home of Mrs. Eichinger1 
A. Yes, sir. 
Q. What did you ask Antoinette 1 
A. I-Ier name and address. 
Q. Did you write it down 1 
A. Yes, sir. 
Q. How about Helen ;s 1 Did you write hers 

downf 30 
A. Yes, sir. 
Q\. Was this the same day or the next dayf 
A .. That was the night of the accident. 
Q. ,Vas your husband with youf 
A. Yes, sir. · . 
Q. And it was after you had been to the City Hall 

and made your report 1 
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A. Yes, sir. 
Q. And you lrnew A11toinette Miller before; didn't 

you1 
A. No. I had never seen the child only at the 

hospital and the scene of the accident. 
Q. You k11ew her name 1 
A. I clid11 't lr11ow her name until the child told me. 
Q. You mean to say that you didn't know Antoin-

ette 1Iiller before you asked her name at Mrs. Eich-
1 O i11ger 's 1 

A. No, sir. 
Q. You never k:new her name before 1 
A. No. sir. 
Q. And you did11 't lrnow her address 1 
A. No, sir. 
Q. A11d you we11t there for the purpose of get-

ti11g lier name ancl address 1 
A. No, sir. I went to Mrs. Eichinger 's home 

to 11otify the mother, and the mother was out of 
20 Lown. 

Mr. Lloyd: If your Honor please, we · have been 
all over this 01rce . 

· Mr. Rauffenbart: If your Honor please, we have 
11ot. 

The Court: If we have not, go ahead. 

30 Q. You didn't a l{ Antoinette her name at the time 
you went to the hospital from New Jersey Avenue 1 

A. No, sir. 
Q. You didn't ask her then 1 
A. No. 
Q. You didn't ask her at the hospital 1 
A. No. 
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Q. A·nd you never knew who she was, what her 
11ame ,vas, or her address, until you got it from her 
at Mrs. Eiehinger 's house f 

· A. Yes, sir. 
Q. J\_nd Helen Burke was there, too 1 
1\. Yes, sir. · 
Q. That ,vas . the first you knew of it f 
A. That ,vas the first. 
Q. A11d before goi11g there you had been a11d made 

your report to the police 0? 1 O 
A. Yes, sir. 
Q. Now, you said that the little- girl skated into 

the side of your car? 
A. Yes. 
Q. And that this statement was m.ade by your 

husba11d with the utmost truthfulness 1 
A. Yes, sir. 
Q. Now, he says that he saw A·nna Eichinger on 

roller skates, '' was going west on the sidewalk on 
the south side of Atlantic Avenue, and went across 20 
New Jersey Avenue directly in front of my car.'' 

The Court: Well, what is the question 1 

Mr. Rauffenbart: I am framing it. 

1fr. Lloyd: Well, I object to an_y question --

Mr. Rauffenbart: Let me finish the question. 30 

The Court: I do not know what it is-going to be. 

Q. --''directly in front of my car.'' Was your 
husba11d in such a position that he c.ould have told 
at the time of the accident j11st where --
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Mr. Lloyd: Objected to as calling for a conclu-
sion. I do not care what the rest of the question is. 

The Court: I haven't heard the question yet. 

Q. --''what the position of the young lady 
was-- ' ' 

A. No, sir. 
Q. --''at the--'' 

1'1r. Lloyd: That is objected to, if your Honor 
please. 

1'Ir. Rauffenbart: All rigl1t. It is answered, any-
how. 

Q. You say the little girl hit the fender on the 
rig'l1t side of the car; that the fender hit her leg; is 
that correct 1 

20 A. That is correct. 
Q. A11d that the fender hit her leg or i:qjured her 

leg; is that correct 1 
A. Yes. 
Q. But you say that she skated right into tl1e car 

off the sidewalk, into the side of the car1 
A. She came into the front fender on the right.J 

hand side. 
Q. Directly into the fender, skated into it; didn't 

she1 
30 A. As she came-yes, she came off very quickly. 

Q. Well, can you ex.plai11 to the jury, then, how 
that injury-l1ow she "ras i11jured as she was, inside 
of her right leg 1 

A. I believe the injury was here, wasn't it 1 
Q. In here, I think. 
A. She skated into the front of the fender, the 
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front of the fender that runs along came into the 
child's leg just like that. 

Q. Then it was the front of the fende-r that hit 
lier 1 The fender went into her a.nd she wa.s in front 
of the car when she was struck; is that right t 
· A. No, I wouldn't sa.y she was in front of it, be--
ca use th .e fender runs along the beginning of the 
fen.der ·. 

Q. And she was coming in this direction and you 
were going in that direction, and she would come lO 
face onf 

A. She came sideways into the car like that. 
Q. Wha.tt 
A. She ca.me sideways into the •car. 
Q. She came sidewayH1 
A. Yes. 
Q. Which way was she facing1 
A. Because she tried to stop herself before she 

left the pavement. 
Q. Which way was she facing1 . 20 
A. She was coming like this and we were coming 

here. 
Q . . Was she facing your car 1 
A,. When she cam.e into it1 
Q. Yes. 
A. I should say she probably would be, trying · to 

stop herself .. 
Q. Probably b·e trying to stop -herself 1 
A. Yes; that she would be turned around just a 

trifle. 30 Q. That is your explanation of the locatio11 of the 
injuryf 

A. Yes, sir. 
Q. Now, you w·ent. to Mrs. Burke's house, didn't 

you! 
A. Yes, sir. 
Q And you met Mrs Bur·ke Y 
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A. Yes. 
Q. And you had a talk with Mrs. Burke about the 

accident, didn't you 1 
A. No, sir. I ask:ed her if her daughter had seen 

il1e aecident and her daughter and her both said 
no; tl1at they-that her daughter had not seen it; 
that she ,vas nowhere near the scene of tl1e accident. 

Q. And did you tell Mrs. Burke that you were at 
fa ult in the accident 1 

10 A. No, sir; I did not. 
Q. That it was unavoidable 1 
A. No, sir. 
Q. That yo11 provided a private room a11d your 

own doctor for the little girl 1 
A. No, sir. 
Q. Nothing· like that 1 
A. No, sir, I did not. 
Q. And that you would see tl1at they were put to 

no expense because you had a little girl of your 
20 own1 

A. No, sir; I did not. We couldn't afford it. 
Q. Now, previously you said it was so fast-she 

was coming at such a terrific rate of speed that it 
,vas only from the time you saw her up until she hit 
the car, the snap of your finger 1 

A. Yes, sir. 
Q. And you want this jury to believe in that time 

-Mr. Garrison: I object to what she wants the jury 
3 0 to believe. • 

Q. Ancl you mean to say that in that time you 
could have come before this jury and explain in de-
tail just l1ow this accident occurred, just how she hit 
the car, ,vl1ere she hit it and how the inj11ry was sus- • 
tained 

A. Yes, sir. It all just happe11ed lil{e th t, but I 
will • 

• 
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Q. And you saw Antoinette there; didn't yo11 f 
A .. Yes, sir. 
Q. Was your ca.r a closed car 1 
A. Yes, sir. 
Q. And your window was up; was11 't it f 
A. Yes, sir. 
Q. It ,vas in October-closed. And did Antoin-

ette scream f What did she say when she called 1 
A. She just sc.reamed. She· hollered, '' Oh, 

Anna!'' 10 
Q. Now, then, did you notice · where that scream 

ca.me from1 
A. Antoinette screamed and I think the injured 

girl sereamed just before .she left the pavement. I 
heard the two screams, and the injured girl threw 
lier hands up just before she came off the pavement. 

Q. When did you-whom did you see first 1 
A. Antoinette-the injured girl. 
Q. How did you know it. was Antoinette who 

screamed f 20 
A. I heard two screams. 

· Q. Well, do you know whom the other scream 
came from1 

A. No, sir. 
Q. You said on direct examination that Antoin-

ette screamed. You don't mean that; do you 1 
A. Well, I heard two screams. 
Q. You don't know whether Antoinette said any-

thing or screamed or not 1 
A. No, sir. 30 . 

By Mr. Lloyd: 

Q. Have you had other accidents that you have 
gone to the Police Department forf 

A. No, sir_ 
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1'Ir. Rauffe11bart: I objecto 

The Court: Wl1at clifferc11cc clocs it mak:e I sus-
tain the objection. 

Q. What is yol1r l1usband's salary1 

1ir. Rauffe11bart: Objected to. 

t O The Court: I sustain tl1e objection. 

20 

30 

l\Ir. Ral1ffc11bart: I ,vill ,vith(1raw tl1c objection. 

\. \_t the time of the accicl nt 1\1r. Tr ra11s ,vas 
malTing $85.25 evcr}r ixtec11 days, I believe. 

Q. $ 5.25 e,Tcry sixtre11 days? 
A. Y cs. 

Bv 1\ilr. Rauffenb ·art: .., 

(~. $85.25 every ixtcen clay ? 
A. They ,rcre pni(l the fir t . of tl1c mo11tl1 a11d tl1e 

16th. 

Mr. Rauffe11bart: That is all. 

(Wi tnes excused.) 
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CHARLES. 1f. KRAuss, called as a witness on behalf 
of the def e11dant, being sworn, was examined and 
testified as follows: 

Direct examination. 

By Mr. Lloyd: 

Q. Mr. Krauss, what is your business 1 
A. Atlantic City Fire Department. 
Q. What sort of work do you do in the Atlantic 

City Fire Departmient, 
A. I do11 't understand that. I do like everybody 

else does. 
Q. Maybe the jury don't know what anybody else 

does. What are your duties in the Fire Dep -art-
ment 1 

A. I drive the apparatus, and then, of course, I do 

10· 

what any other fireman does after getting to the fire. 20 Q. Help put out the fire 1 
A. Try to, yes. . 
Q. How lon .g have you been driving · automobiles 1 
A. I would say about twelve or fourteen years. 
Q. Ho,v long have you been with the Fire Depart-

me11t 1 
A. I couldn't just. tell you. I guess pretty near 

fourteen years, I guess; twelve or fourteen years. 
Q. Now, do you remember this accident 1 
A. Yes. 30 
Q. Immediately before the accident where had you 

come from1 
A. Came from my home. . 
Q. Now, describe to his Honor and the jury how 

you came and what happened in your own words. 
A Well, I left my home. I got in the car aµd we 
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we11t to Pacific A venue and then we turned right and 
we11t up Pacific A venue until we reached New J er-
sey A venue and Pacific, and there I had to wait for 
tl1e light to turn, and when the light turned, why, I 
we11t around and proceed on towards Atlantic Ave-
nue, and when I got abo11t the middle of the block I 
noticed the light was yellow and naturally I just kept 
right on going, and when I got-oh, I don't know, I 
should say-I don't know how clos'e I was to the cor-

10 ner; I seen the green light, I should say, somewhere 
around seventy-five or one hundred feet from the 
cor11er, I don't know just, but that is the way it 
seem1s to me, and naturally I let my clutch come up 
a.nd proceeded on, and when I got right close to At-
lantic ~venue, it just happened so quick it is really 
l1ard to explain just how it did happen, I don't know; 
because by the time I seen the child, we just seemed 
to come so quickly together there, there wasn't noth-
ing to it, that I couldn't do anything. The only 

20 tl1ing I c~uld do was just throw my brake on, and 
after I hit the child I only moved about th~ee or four 
foot; so it shows that I wasn't going fast; and natu-
rally I got right out and pick:ed the child up and put 
her in the machine and ran her right down to the 
hospital. 

Q. Now, where was Anna in relation to your ma-
chi11e and the curb from which she had come after 
you had stopped and got out 1 

A. Why, she was lying rig ·ht back of the right-
30 l1and front wheel, or alongside of it. 

Q. Had your machine gone over her 1 
A. No. 
Q. Did the front bumper of your car strike her 1 
A. Why, I wouldn't say it did; because if it had 

she would have got run over, I believe. 
Q, 'd 11 v e 'nfr nto u machin t 

> , 
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A. No. 
Q. You said sl1e was alongside of your right front 

wheel 1 - · 
A. Yes. 
·Q. Was she between the automobile and the curbf 
A. Yes, right close to the autom.obile. 
Q. How do you suppose-how much space was 

tl1ere between your car and the -curb 1 
A. Between my car and the curb -? 
Q. Yes. 10 A. Well, of course, I didn't stop to measure it or 

unything like that. 
Qi. Well, roughly. 
A. Well, I would say about five or ,six foot, I 

should say. I don't kno,v that. But I just judge 
it would be about that. ~-

Q. 1\_nd she was between your car and the curb 1 
A .. Yes, sir. 
Q. Do you have a bum,per on your car1 
A. Yes. 
Q. What sort of bumper was it1 
A. It was a black iron bumper. 
Q. Did that extend out to the wheels on either 

side1 
A. Yes. 
Q. And about how high was that 1 
A. I don't know. 
Q. Was it as high as the hub cap1 · 
A. Oh, it is higher than the hub-cap. 

I 
,I 

I ' 

20 

Q. It is higher than the hub cap·1 , 
A. Yes, a little higher than the hub cap. I don't 

k:now. · I should say about eighteen inches. I don't 
know whether that would be it or not, but some-
where around that, I imagine. 

Q. Now, what did you do immediately after the 
accident f 
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A. After the accident occurred f 
Q. Yes. 
A. Why, I picked the little girl up and put her 

011 tl1e back seat and took her to the l1ospital. 

Mr. Lloyd: Cross-examine. 

Cross-examination. 

10 By Mr. Rauffenbart: 

Q. Immediately after leaving the l1ospital you 
made this statement; did you 1 

A. Yes, sir. 
Q. Is tl1js the only statement you made1 
'A. It is the only one I can remember. 
Q. Well, ,vhat do you mean by that1 That you 

n1ight have made another that you don't rem.ember1 
A. I say that i the only one I remember making. 

20 Q. Well, may you have made another one that you 
do11 't remember 1 

A. I don't think so. 
Q. Y 011 know you didn't; don't you, Mr. I{rauss 1 
A. Well, yes. I would say that I didn't. 
(~. Didn't you go back to the Accident Bureau 

after Y"OU and 31our wife and little daughter had been 
tl1ere, a11d made and signed this statement. 

Mr. Lloyd: I object to that as not proper cross-
30 examination. 

The Court: I will permit it. 

Mr. Lloyd: Exception. 

Q. (Repeated by the stenographer.) Didn't you 
o b c · t tl · Bu ft r y 
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wife and little daughter had been there and made 
and signed this statemenU ' 

A. Did I go back to the Accident Bureau t 
Q. Yes. 
A .. And signed that sta.tementt 
Q. No, you signed it when you went there the first 

time didn't you t 
A. I just .--
Q. You ,vrote that statement out t 
A. I wrote the statement, but I don't remember l 0 

just wl1ether I signed it just at that present time 
or no. 

Q. Well, did you go back again t 
A. Yes. 
Q. When1 
A. I couldn't just tell you when it ,vas. I think 

it was the next day. 
Q. What did you do then 1 
A. Why, I gave them that stateme11t. 
Q. Did Mrs. Krauss witness this statement in the ;:o 

presence of Mr. Braasch there at the Accident Bu-
reau 1 

A. She was there when I was writing some of it, 
but we had to get this child's name or something ·-
we had to get those children's names or something. 
That statement wasn't made all that night. What I 
mJean to say is that it was not given in that night. 

Q. So that you had the statement -and you had it 
all that night to think it over; didn't you 1 

A. Yes. 30 
Q. What1 
A. Yes. 
Q. And at that time the accident was fresh in your 

rnind, wasn't it f 
A. Yes, sir. 

• Q. You couldn't have forgotten it by the next 
day-wha.t happened; could you 1 
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A. Not hardly. 
(~. A11d you were in better position to say tl1e11 

j11st ,v l1a t occ11rred tl1an you are now; weren't you 1 
A. Well, no; I wo11ld not say that. 
Q. Why were11 't you 1 
A. Wl1y, the ,vay I felt-did yo11 ever l1ave an ac-

cid.ent 1 
Q. Ye , two or three of them. 
A. Well, you k:110,v how it feel , tl1e11, I imagi11e. 

10 Q. You were11 't injured, were yo11 °l 
A. No; I was not, but it was just as bad as if I 

was. 
Q. You knew at tl1e time you made the statement 

just what had occurred; didn't yo11 °/ 
A. I k:no,ved what had happened; yes. 
Q. And you k:ept this stateme11t and clidn 't give it 

to tl1em until the next day1 
A. I don't believe so, no. 
Q. Well, you k:110,v you didn't f 

20 A. I don't k11ow any such thing. I just don't re-
member. 

Q. Now, you say that the little girl-whe11 did you 
first see her, :11r. Kra11ss 1 

A. Well, we ,vere right clo e-just ae the Mrs. 
says, right close to the property line, right close to 
Atlantic Avenue where the curb starts, I sl1ould say, 
ju t about three or four foot. 

Q. From whatt 
A. Well, we were abo11t three or four foot from 

30 tl1e property line, or the beginning· of where Sa11cl-
ler' ,vindow is. 

Q. Back1 
A. We were back of that, yes. 
Q. 1-Iow many feet, five or six feet out from the 

·urb1 
1\. Ye 1 

; I would imagi11e that. I am 11ot ure. 
Q. When you saw her come pa t the window1 
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A. Yes. 
Q. When she came into the side of your cart 
A. Yes. 
Q. Hit the fender! 
A. That is the way it appeared to me, yes. 
Q. And you think that you didn't run over her 1 
A. I would say that I didn't ru11 over her. 
Q. And you didn't see her in f ro11t of your car? 
A. She was not i11 front of the car. 
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Q. And you slowed down to twlve miles an hour at 10 
the crossi11g or about twelve miles an hour 

A. Well, I don't imagine I was going that fast, 
even, because I was in no hurry. 

Q. Well, }TOU do11 't imagine, but do you know~ 
A. No. 
Q. Well, you said i11 your stateme11t that you 

slo,ved down to twelve miles an hour at the crosising. 
1.\. I mig·ht have said a11ything in that. I don't 

l{11ovv l1at I 1Jut in there at that time. 
Q. And you said also in there that Anna was di- 20 

rcctly in front of you,. of your car; didn't you 1 
A. I do11 't k11ow. I did if it is in there. 
Q. If it is in there, did you say it 1 
A. Yes. I must have wrote it. 
Q. Well, it was true, wasn't it 1 
A. At tl1at time I tell you I was so upset I would 

have put a11ything on that paper to get away. 
Q. Well, you took the paper with yout 
A. I didn't know that I was going· to take it with 

me. 30 
Q. But you did take it with you t 
A. Yes. 
Q. And you had not told it to the Department of 

Public Safety at that time-you had not delivered 
it to the Department of Public Safety at that time; 
you had it with you, didn't you 1 
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A. Yes, I took: it home. 
Q. A11d i11 tl1i11k:i11g tl10 accidc11t over durino- tl10 

11ig·l1t or 11cxt day or ,vl1011cvcr it was that you deliv-
ered that, if you clccided tl1at tl1is was not the tr110 

1 iate of fact , ,vould11 't you l1avc tolcl tl1em 0? . 
A . . I clid11 't go i11to tl10 facts of tl1at paper tl1cn. 

I ,vas glad to g·et tl1at tur11cd i11. I did11 't bother 
\viil1 tl1at paper a11y more. 

Q. Did11 't you thi11lr it wa importa11t to 0 ·ivc tl10 
10 Do1Jartmo11t of Public Saf cty tl10 f aci a11d toll tl1cm 

ju 1 i how tl1e accido11t occurred o tl1e) could clcter-
mi110 j11st wl10 ,vas at fa ult 0? 

A. Well, I uppose it sl1ould l1avc; but I j111 t 
did11 't tl1i11lr of it tl1at way at tl1at time. I wrote 
clown tl1erc ,vl1atovcr come i11to my mi11d at tl1at 
time. 

Q . .Lln(1 was11 't tl1at acci le11t very m11cl1 in yol1r 
mi11cl at tl1at time. 

A. Yes. 
20 Q. .1\.11d you are a fircma11; arcn 't yo11 f 

A. Yes. 

• 

Q. Suppo cd to be 011 tl10 alert for every cmer-
gc11cy i11 a fire ; arc11 't you 1 

A. Tl1at' right. 
Q. Sure. 
A. That's right. 
Q. Not to be 11p ct hy aeri<lc11t o that 011 

eoulcl11 't remember ju 1 t ,vl1a t l1a1>pc11e<l 0? 
A. Tl1a t is only l111ma11 na t11re. 

30 Q. If il1ere i a cl1ilcl i11 tl1e building 011 tl1e eo1 d 
or third or fourth floor ....;a...,__ 

~1r. Lloyd: I object. 

Tl1c Co11rt: I u tain tl1e olJjection. 

A. Tl1at i different. 
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Q. Y 011 ay i11 tl1is statement-say that you don't 
{· 110,v ,vl1etl1er your fro11t ,vheel we11t over her or 11ot, 
, ucl you say 011 exami11atio11 toclay tl1at sl1e sk:ated 
into tl1e fender of the car --

.fr. Lloycl: I object. Tl1e statement is in evi-
<lence. 

Q. N o,v, how do you reconcile tl1ose t,vo state-
m )11t J? 10 

. Why, I tell yol1 tl1at when I made that tate-
1ue11t tl1ere I did11 't really kno\v ,vl1at I ,va.s really 
,vriiin°·, beca11se I was all upset at that time. 

(J. S11re. Now, th~ 11ext 11ight you still l1ad tl1e 
Ht a Lem 11 t ,vi th you ; clidn 't you 1 

1\. I don't kno,v. I clon 't k:11ow j11st wl1en I 
turned it i11. I could11 't really tell you that. 

CJ. Well, l1ow lo11g· ,vere you i11 tl1is daze? 
\. I11 a daze 1 

· Q. Ye . 20 
A. I ,va 11 't in a daze. 
(J. That . 011 do11 't remember ,vl1at l1appe11e<l ·? 
\__ Woll, (lo you k11ow 110,v long hack: tl1at i ? It 

ha~ hee11 a couple of year ; l1as11 't it 0? 
Q:. Vell, tl1en, it · becau e it i o far back: tl1at 

you ca11not remember; is that it 1 
1\. Why, I llppo e if it were a couple of (1ays 

haek, ,vhy-tl1at that particu.lar thing il1at yo11 ask: I 
could a11 ,ver. 

Q. Y 011 li 111 't get 1 11toi11ctte 's 11ame until you 30 
,ve11t clow11 to l\irs. Eicl1i11g·er' ho11se the next nig·ht 
ttll(l met Mrs. Eicl1i11ger there 0? 

A. I (licl11 't do tl1at. The Mrs. done that. 
Q. Sl1e got the name? 
A. Ye. 
Q. 1\11<l it ,va the 110 rt nig·ht, as she testified, 

,v a 11 't it . 
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A. I believe that is what she testified; yes. 
Q. So that it must have been the following day-

t,vo daysi afterward before you fook the statement 
i11 to the Department? 

A. I tell you I don't know. Is there no record 
there of when I took: it in? Maybe they have it 
wrote down. · 

Q. It is dated when you signed it, October 23rd 1 
A. I don't know just when I did take that in there. • 

Mr. Garrison: You have a right to see it if you 
want to. (Paper handed to the wit11ess, Pl.) 

Q. That is your statement ; isn't it. 
A. Yes, sir. 
Q. And when you made that statement you knew 

that you were supposed to tell the truth about it; 
didn't you? 

A. Yes, sir; certainly. 
20 Q. And you knew you were supposed to give them 

the exact facts; didn't you? 
A. Well--
Q. Didn't you know that you were supposed to 

give · them the exact facts as to that accident? 
A. I imagine that you were supposed to tell it to 

the best of your ability. 
Q. You are a firema .n; aren't you t 
A. Yes. 
Qi. Didn't you know that you were supposed to 

30 give the exact facts as you knew them at that time 
of that accident? 

Mr. Lloyd: Objected to as calling for a conclu-
• 

SlOn. 

The Court: I will permit it. 
,.u 

. . 
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1Ir. Lloyd: Exception. 

A. Well, I imag·i11e you would, certainly. 
Q. You lc11e,v that. You did it, didn't you t 
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\. 1\t tl1at time, tl1e best that I knowed l1ow, yes; 
hut I say I did11't lcno,v ,vl1at I was doing at that 
time. 

(J. You l1ad a day or two days to tl1i11k: it over f 
1\. I clicl11't botl1er ,vitl1 that stateme11t after that. 
Q. Well, who took it down to tl1e Department 1 1 O 
\. I mea11 I did11't botl1er writi11g· it over or a11y-

tl1i11 °·. I di(l11 't try to fix it up or a11ytl1ing·. I just 
J)ll t it ill. 

CJ. So yol1 toolc it dow11 yourself; did11 't yoll f 
A. I believe I did. I am sure I must have. 
(J. rr,vo or three day later 1 
1-. I would11 't say that; I don't k:110,v. 
Q. Well, you lc11ow it wa at least two days? 
A. (No a11swer.) 
Q. You did11 't come to a stop at the crossing; did 20 

YOll f 
A. At tl1e cros ing·. No, my car didn't stop, not 

u11til it l1it the child. 
Q. A11d you dragg·ed her abol1t five feet, accord-

i11g· to your statement f 
A. I did11 't drag her. 
Q. But you saw her on _tl1e sidewalk: just as you 

came to the cor11er of Sandler 's store~ 
A. Yes. 
Q. What did you do1 30 
A. What clid I do 1 I put 011 my brak:e right away. 
Q. Did you l1ave two bralces 1 Did you 1 
1\. Two brakes 1 
Q. Did you have two brak:es 1 
A. The car l1as two brakes, ,vhicl1 you know, yes. 
Q. Whicl1 brake did yoll pl1t 0111 
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A. Foot brake. , 
Q. Did you use your emergency t 
A. No. My bralres are good. That is one thing 

1 always had about an automobile-good brakes. 
Q. And you were about four feet baclr from tl1e 

cor11er of the window 1 
A. I would imagine so. 
Q. Whe11 you saw the little girl you immediately 

applied your foot brake, which was a good brake f · 
10 A. Yes. 

Q. And you did11 't stop until after you had hit the 
little girl, and you had gone about five feet f 

A. I would11 't say it was five feet. 
Q. Well, your statement says five feet. 
A. Well, I told you I might have wrote anything 

i11 that stateme11t. 
Q. Do you remember meeting 1irs. Eichinger ,vith 

anotl1er lady at tl1e ho pital on the Sunday. 
A. I remember another lady there with her, yes. 

20 I believe she wa with her. 
Q. Did you have a conversation with Mrs. Eichin-

g·er tl1ere f 
A. I do11 't lr11ow whether it was the Mrs. aslred 

lier or I asked her how the child was. 
Q. Was that EVll that was said t 
A. That was all that was said. 
Q. Did M;rs'. Eicl1inger ask you why you didn't 

provide the doctor, or a k: the wife why she didn't 
provide the doctor and the private room as she had 

30 promised 1 
A. o. 

ir. Rauffcnbart: That is all. 

• t 

' . 
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Anloin ,ette Miller-Direct 

Re-direct examination. 

By Mr. Lloyd : 

Q. You were asked on cross-examination if you 
~idn 't l{now that you were to give exact details to 
the Department. I understood you to say yes. 
Now, the Department did determine whether or not 
you were guilty in this case; didn't it 1 : 1 Q 

11r. Ra11ffenbart: Objected to. 

rrhe Court: Objection sustained. · 

(Witnes-s excused.) 

ANTOINETTE MILLER, called as a witness on be- 20 
l1alf of the def enda11t, being sworn, was examined 
and testified as follows: 

Direct examination. 

By Mr. Lloyd : 

Q. Antoinette, where do· you live 1 
A. 29 Taylor Avenue. 
Q. How long have you lived there 1 30 
A. Ten years. 
Q. Just speak up so we can all hear you, will you 

please 1 How long 1 
A. Ten years. 
Q. Were you with Anna on the day of this acci-

d nt 
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A. Yes, sir. 
Q. ow, just tell his Honor a11d the jury what 

happened, in 3rour o,v11 way. 
A.. Well, we were coming from Anna' house, ancl 

,ve were k:ati11g q11ite fast comi11g dow11 the Avenue. 
So a we were coming near New Jersey A venue --

Q. Try a.nd make it a little louder. 
A. We ,vere comi11g near N e,v Jersey and I 

look:ocl tl1roug·l1 Sa11dlor' window and Anna had 
10 we11t al1ead of me. So I a,v the lights of tl1e car 

comi1lg a11cl I l1ollered to her and wl1en I lool{ed lie 
,va alreacly 11ea.r tl1e car and hit the11, by that time. 
I didn't remember nothing· after that. 

(~. What dicl ~yo11 clo after tl1at 1 
A. Well, 011e of my sk~ate fell off and I took: it 

nnd ,vent right home to A1111a 's ho11 o. 
Q. Did ~you atfl-r i1r~ . I{ra uss to take 3Tol1 to tl1e 

l1ospital? 
A. No, sir. 

20 (J. Y 011 ,ve11t rial1t back to A1111a' }1011 e 1 
A. Yes, sir. 
Q. W a that the fir t thi11g 3ro11 did f 
A. Yo , 1-.ir. 
Q. Did ~you ta11cl tl1ere a11d ee them clrive awa3r, 

or an3Tthi11g 1 
A. "\Voll, rig·ht after they took: her right 11p from 

th • tract a11cl put her i11 tl1e car, and rig·ht after 
they pick:od her 11p he l1ollerecl for me to go ,vith 
her a11cl I ,voul(l11 't do it, a11d I ,, .. e11t riO'ht home 

jQ after that to her hou e. 
Q. "'\Vha t 1icl 3ro11 do at her ho11so f 
A. I ,, a ju . 1t coming up tho Rtop who11 I a,v 

I-Iolo11 B11rke, and I- ho hollered to mo ancl a~ 1{od mo 
,vhat hacl happe11ed. 

Q. Where did you ee I-Ielen Burk:e 1 
A. Rio·ht a I ,vas at Anna' ho11se, croina 11p the 

. . 
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Q. Now where did Anna live 1 
A. At the time of the accident 1 
Q. Yes. 
A. Massachusetts A venue. 
Q. And did she live between Atlantic Avenue and 

Pacific A venue 1 
A. Yes', sir. 
Q. On Massachusetts 1 
A. Yes, sir. 
Q. How did you k:now to go to Anna's house 1 · 10 
A. By way of Atlantic A venue. 
Q. Did you g~o straight up Atla11tic Avenue to 

Pacific or to Massachusetts 1 
A. Yes, sir. 
Q. Then towards Pa.cifi.c to Anna's house 1 
A. Yes. 
Q. Which direction did you see Helen Burke com-

ingf 
A. She was coming from Pa.cifi.c Avenue way. 
Q. Now, did Helen Burke have a conversation 20 

with you at the time of the accident 1 
A. Well, we went right up to the - house and got 

money off the boarder. 
Q. No, back at the a.ccident, where the accident 

happenedt 
A. I saw no one there that I knew. 
Q. Was Helen Burke there 1 
A. No, sir. 
Q. Did you and Helen Burke go ba.ck together to 

Anna's house1 30 
A. No, sir. 
Q. Did you and Helen Burke ask: Mrs. Krauss to 

take you to the hosipital and she refused 1 
A. No, sir. I wasn't even talking to Mr. and Mrs. 

l{rauss. 
Q, Did you say you saw Helen Burke coming 

fr m Pac'fic venue f 
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Q. A11d Hele11 Burl{e did11 't g·o bacl{ along Atla11-
tic Ave1111e ,vitl1 you f 

A. No, sir. 
Q. A11d up to Anna's house 1 
A. No, sir. 
(~. What did Helen ay to you 
A. She asked me what had l:1ar1pe11ed. 
(~. What clid you tell l1er 1 · 

t Q A. vVell, I di 111 't tell her 11othing. I jl1 t told 
her that A1111a , ,a ru11 over ancl ,vc ,vent ri 0 ·11t 11p 
in il1c hou ~c, a11d a ,Ye , ere O'Oi11g c10,v11 tl1e ho~ -
pi tal I explai11ed all the details 1 o lier. 

(J. As yo11 a,v tl1em 
A. Ye , sir. 
Q. o,,' ,vl1e11 JrOll YCre 1Taiin°· <10,vn Aila11tic 

A venue, ,vere you going fa t f 
A. Ye , ir. 
Q. Both. of you~ 

20 A. Ye , ir. 
(~. Y Oll li 111 't go Ol1t i11to tl1e treet; dicl 011 
A. No, ir. 
Q. You topped~ 
A. Y c , ir. 
CJ. Wh~t ca11 cd 3 our ~{ate to come off~ 
1\. B~y the wa}r I ,va toppina. I aw the light , 

an(l a 0011 a I a,v .the liaht I fixed my foot o 
tl1at I could 0 ·0 over -- I had a ,vay of stopping 
ID} 7 elf, a11d a I toppe l m3r elf m3r lTatc ,vent off. 

30 Q. Ca11 you top a fa t on roller l{ate a you 
ca-11 running 1 

A. Well, I gue s you could. 
Q. Have you e, er tried it. 
A. Yes. 
Q. And you thi11k you can top a quickly1 

T} . I • 
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l\1r. Rauffe11bart: The ,vit11ess has said you can. 

Q. Did you s1ay a11ythi11g to Anna before she went 
out into the street 1 · 

A. I hollered to her. 
Q. A11d then what did she do 1 
A. ·well, she was hit by that time. 
Q. She went right on off--
.1\_. Yes, sir. 
Q. Into tl1e ca.r. At the last trial you were sub- 10 

}JCDnac(l by Mr . Rauffenbart 1 
A. Yes, sir. 
Q. And ~you didn't testify for him 1 
A. No, sir. 

lVIr. Rauffe11bart: Objected to, and I ask to have 
it strick :e11 out-~well, leave it i11. I think it better 
be left there. 

Cross-examination. 

By Mr. Rauffenbart: 

Q. You admitted, however, 011 the sta11d after you 
,vere called by Mr. Lloyd that you cha .nged your 
testimony a.fter talking with Mr. Lloyd and the 
l(rauss' f 

20 

Mr. Lloyd: Objected to. She didn't admit any 30 
such thing. 

Mr. Rauffenbart: I think she did. 

The Court: If there is a question of dispute there, 
I t~1i11l tl1 test· 011. o ld l 11 t 
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Q. Now, you say you were going very fast 1 
A. Yes, sir. 
Q. All right. Now, do you remember this ques-

tio11 and an wer: '' Q. I under tood you to say that 
you did11 't stop to· look in Sandler 's s1tore and you 
wcrc11 't tandi11g there 1 A. I was going slow. That 
is the rea 011 I saw the lights.'' 

A .. No, sir; I stopped suddenly when I saw the 
ligl1ts. 

10 Q. Did you answer that question, Antoinette, that 
way? 

A. Y c , sir; I guess I did; but I was nervous tl1en 
a11d didn't know. 

Q. Antoinette, this question was asked you at the 
la t trial: '' Q. I under tood you to say tl1at you 
(lid11 't top to look: i11 Sa11dler' tore a.nd you 
wcr 11 't tandi11g there 1 A. I was going low. That 
i the rea 10n I aw the lights.'' Is tha.t right 1 

A. Well, An11a was ahead of me. 
20 Q. Won't )rou answer tl1at question, Antoinette 1 

A. Ye ; I did say that. 
Q. That you were going slow. No,v, why, then, 

dic1 you say on the stand today that you were going 
very fast--

A. Because when I come to think: of it I didn't 
know what I was saying then. 

Q. Oh, you didn't know ,vhat you were saying. 
A11(l tl1i te timony you gave last May; that is May 
of 1927, here in this court room, didn't you 1 Last 

30 pring, wasn't it~ 
A. Yes, sir. 
Q. A year or so after the accident. Well, why 

dic1n 't you know what you were saying, Antoinette 1 
A. Well, becau e you had me all worked up then. 

I wa 11ervou then. I didn't under tand a thing. 
Q. W ;n oin tt hat w u ti of r 

I 
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ow11 la,vyer, or by the lawyer for the other side. 
No,v, why didn't you knowf 

Mr. Lloyd: She has answered the question. 

The Court: No, she has not. 

Q. (Repeated by the stenographer.) Why, An-
toinette, that was a question of your own lawyer, 
or by the lawyer for the other side. Now, why didn't l O 
yo11 kno,vf 

A. Because I tell you I didn't understand any-
thing. I couldn't remember everything. 

Q. Well, why can you remember now if you 
couldn't remember then 1 

A. Because I didn't take time to think everything . 
over then. 

Q. Well, you had plenty of time to think it over, 
hadn't you 1 

A. Well, yes. 20 
Q. The night previQus to your going , on the stand 

to testify, you had been talki11g with Mr. Lloyd and 
to the Krauss'; hadn't you 1 

A. I b.ave 11evcr talked to the Krauss' about the 
accid .ent. 

Q. Well, now, let's see if you didn't. Didn't Mrs. 
I(rauss and Mr. Krauss come down to 3rour housef 

A. I was never home when they came down. 
Q . . And.didn't they i11 ans"rer to my questions at 

the previous trial sa.y that you were home once when 
they were there 1 30 

A·,. They were there quite a few ti~es, but I was 
never home. 

Q. W ere11 't you · asked this question: '' Q. Did 
Mrs. Krauss say i11 your presence to your mother 
that tl1ey were going to take care of all expens(es l '' 

,,, 
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A11d yol1r a11 wer: '' A. Yes, sir.'' Do you remem-
ber sayi110' that1 

A. No, sir. 
Q. Well, if you did say it, was it true t 
A. No, sir. 
Q. What is that1 
A. No, sir. 
Q. It ,vas not true~ 
A. No. 

1 Q Q. Well, if you did say it, wl1y did you tell an 
untruth 1 

A. Beca11se I did11 't remember then. I told you 
when I went do,vn to tho ho pital Mrs. ICraus ' was 
tall,.in°· to mo tl1e11, a11 l I told you I could11 't even 
remember wl1at she ,vas sayino- to me tl1en. 

Q. Well, do you mean to a)r the11 immediately 
af tcr tho accident you didn't know anytl1i11g more f 

A. No, sir. 
Q. You did11 't remember anythi11g 1 

20 A. No, sir. 
Q. You do11 't remember who was there 1 
A. No, sir. 
(~. Or what ,vas aid or a11ything· that wa done1 

You picked up your lcate and beat it t 
A. Ye , ir. 
Q. A11d you don' know who "a I there and wit-

no ed the accident 1 
A. No. 
Q. Wl1y do you say then that Helen Burlce didn't 

30 ,vit11e it1 
A. I didn' ay that Helen Bur l{e didn't see it. 
Q. So that Helen may l1ave soe11 tl1 accident, so 

far as you know1 
A. Well, maybe he did; but he a ked me what 

l1a happened. That i th rea on I thou 01l1t tha 
' 

• 
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Q. But you never heard Helen say .that she didn't 
gee the accident 1 

A. No; sl1e never talks to me about the accident. 
Q. Never talk:ed to you about it. When you saw 

these lights through-you saw them through the 
wi11dow, the lights of the automobile 1 

A. Yes, sir. 
Q. A11d they were comi11g very fast; weren't they1 
A. Well, they didn't look fast. 
Q. Didn't you say tl1ey were going so fast they l () 

look:ed as big as a l1ouse 1 
A. Well, through the window it looked like tl1ey 

were g·oing· fast. 
Q. Well, tl1at is where you saw them; wasn't it? 
.1\. Yes, sir. 
Q. All we want, Antoinette, is the truth. I don't 

wa11 t you to tell anything· that didn't happen. 
A. I am telling· you the best I can remember. 
Q. And you said at the last trial that this car was 

comi11g very fast and the lig·hts lool{ed as big as a :o 
house ; did11 't you? 

A. Well, I was all excited then. I couldn't tell 
you w·hat things looked lik:e then . 

Q. Well, why did11 't you say, Antoinette, that you 
didn't k11ow f 

A. (No answer.) . 
Q. You didn't say at the last trial that you were 

racing, did you, Antoinette 1 
A. I don't rem.ember. 
Q. Well, you said you were going slow; didn't 30 

you 1 And that was the reason you could stop f 
A. Well, I slowed down towards the corner. 
Q. You stopped. All right. You weren't racing, 

were youf 
A. Well, we were racing down Atlantic Avenue. 
Q. Did you say so at the last trial t 
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A. No; I don't believe I did. 
Q. Didn't you g·o up with Helen Burke to Mr. 

'' I(inser 's '' room at tl1e Eichinger home f 
A. Yes, sir. 
Q. And did11 't Hele11 Burk:e tell Mr. Kinser about 

the accident 1 
A. Yes, sir; we both told him. 
Q. Sl1e told him as well as you told him; didn't 

she1 
1 O A. Well, she l{ept telling him that An11a was 

ru1111e<1 over, a11d I was telling him of the details 
tl1a t I k:11ew. 

Q. And she told him, too; didn't she~ 
11-. No; sl1e just told him that An11a was runned 

over. 
Q. Do you remember this question: '' Q. Didn't 

you tell me 3Tou did11 't k:now wl1ether or 11ot she was 
tl1ere 0? A. -- '' 

A. That who was there~ 
20 Q. Helen. 

A. At the accident~ 
Q. Yes. 
A. Yes, I told you I didn't know whether he ,vas 

tl1ere or 11ot. 
Q. And the11 at the last trial in answer to Mr. 

Lloyd's question, you said that Hele11 was not tl1ere; 
didn't you 1 

A. I didn't see her there. 
· Q. In answer to thi que tion: '' Q. You told me 

30 yo11 didn't k:now anything that ha ppe11ed, you were 
so r.cared A. Yes, sir.'' 

A. Yes, sir. 
Q. A11d didn't you say you didn't l{now whether 

or not Helen followed you home from the accident f 
A. Yes, sir. 
Q. To your house or not, because you were so 

cared f 

\ . 

• 
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A. Yes, sir. 
Q. Well, why do you say today, then, that she 

came from Pacific Avenue? You didn't say that at 
tl1e last trial? 

A. Tl1at I said Helen didn't come from Pacific 
Ave11ue? 

Q. You didn't say sl1e came from Pacific A venue 
the last time. You EJaid you didn't know whether or 
11ot sl1e followed you home. 

A. I told you the same thing I am telling this time 10 
about where I saw her. 

Q. Well, were you so scared that you didn't re-
member what happened or who was there? 

A. I did11 't remember an31thing that happened 
after the accident, around the accident, at least, 
wl1ere it happened. 

Q. And you don't know whether Hele11 we11t home, 
as she said, along Atlantic Avenue, along Massachu-
setts, or not ; do you? 

A. No. The only µlace I sa.w her was coming 20 
from Pacific A venue way. 

Q. You didn't say that at the last trial, did you? 
A. Yes, sir . 
Q. Will you say now that you did? 
A. Yes, sir. 
Q. You testified that she came from Pacific Ave-

nue? 
A. Yes. 

Mr. Lloyd: She has answered that ''Yes'' once. 30 

Q. Now, this question. Do you remember this 
question: '' Q. And you don't know where Helen 
came from; do you?'' 

Mr. Lloyd: What page is that, please 1 . . . 
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l\Ir. Rauffo11bart: 78, do,v11 towarcl the bottom. 

Q. '' Q. \_11 l you clo11 't lc110,v wl1oro Hclo11 cam 
from; (lo you l)? A. No.'' 

\._. After tl10 accido11t? 
Q. Yo. 
A. The 011ly time --
Q. W 011 't yo11 a11 wor tl1at quo tio11 ,~ Diel 011 at 

the prcvio11 tri:: 1 i11 a11 wor to tl1i · q ue ·ti 011, '' Q. 
10 4.11 l yo11 (1011 't k:i1ow wl1ere IIole11 came from; (lo 

you J?'' a11 wor, '' o ''. Did yo11 o an ·,v r 
\._. Ye , ir. 
Q. Ancl yo11 had 11ot tol(l mo tl10 tory tl1at you 

told 011 tl10 ta11d tl10 la t time wl1 11 yo11 talk :c(l to 
me · l1ad you . You cl1ar1 °·od it omow l1a t ; licl11 't 
yo111 

. I am 011ly t lli11g yo11 ,vl1at I remember. I 
am ju it t lli1100 you wl1at I remember. I clicl11't 
chn11°· a11ytl1i11°· tl1at I k:i1ow of. 

20 Q. Did you at tl10 previou trial ay tl1at tl1i 1 car 

30 

\Va i comi11g very fa~t a11d you a,v tho li 0 ·ht throu 0 ·l1 
tl1 \ ,vi1 ... c1ow a11 :I tl1ey loolcod a bio- a " a l1ou ·e, ancl 

011 croamecl . 
\. Y , ir;I ·ailtl1at. 
Q. Do yo11 l 110,v ,, l1at color the li 0 ·ht ( who11 

1 1111a tcppo 1 i11to tl1e 1troet '? 
\_. r11I1e ·i O'llal Ii 0 ·l1 t f 
(J. y C • 

\. No, iir, I li 111 't 11otie that. 

By 1:r. Llo. 1: 

Q. Before th la t trial you .r in 1 r. Re uff n-
b a rt ' o ffi ·q 

I , 
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\__ Pardo11 me 1 
Q. 13ef ore tl1e last trial, you were in l\ir; Rauffen-

ba rt' office 1 
.1\. yes, sir. 
Q. J.\11d you \Vere .__;•,uhpm11aecl by him; isn't tl1at 

true1 
A. Yes, sir. 

1'.Ir. Rauffe11bart: Tl1at is objected to. 

Tl1e ('1ourt: That l1as bee11 all gone over 011 direct. 

l\Ir. Lloy(l: Strik :e tl1at q11estio11 out, if yo11 
\va11t to. 

Q. You tolcl him at that time the same story that 
yo11 are telli11g now; did you 1 

lvir. Rauffenbart: Objected to as leading. 

The Court: I sustai11 the objection. 

Q. What story did you tell Mr. Rauffenbart that 
time1 

A. Well, then I told him all that I could remember 
by that time. I was so worked up whe11 I went to 
his office I just told l1im wha.t I could remember. 

Q. Was there any difference between that a11d 

10 

20 

wl1at you are telling now1 
A. I am telling the truth now. 30 
Q. Didn't you tell him the truth then, too 1 
A. Well, I don't remember tl1en what I was1 tell-

i11g him. 
Q. You don't remember what you told him. Did 

ou tell a11y falsehoods about this to anybody1 
A. No, sir. 
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114 Ari11,,a. n1arie Bu .rke-Direct 

Q. Suro of that, 
A. Yes, sir. 
Q. You told tho truth right straig·ht through, 
A. Ye , sir. 
Q. Botl1 to l1im a11d tho Court and jury here and 

to me1 
A. Yes, sir. 

(Wit11e ' excu ed.) 

DEFENDANT RESTS. 

A .r A 1i1ARIE BuRI E, called as a witness on behalf 
of the plai11tiff, i11 rebuttal, being sworn, was exam-
i11 1 a11d te tifiod as follow : 

Direct exami11ation. 

By l\1r. Rauffe11bart: 

Q. lvir . Burke, you are the mother of Helen 
Burke, 

A. Ye , sir. 
Q. Do you know this lady, Mrs. Krauss 1 
A. Ye. 

Mrs. I{rau : Yes, ir, I met l1er once. 

Q. Do you know this lady, l\1rs. Burl{e 1 Do you 
remember l1aving met Mrs. Krauss 1 

A. Ye , sir. 
Q. Where did you meet her 1 
A. In my home. 
Q. W a anybody else pro 1ent when he came to 

your home. · 

l •' 

" 
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A. She had Antoinette Miller with her. 
Q. Was Helen horne 1 
A. No, sir. 
Q. Did she have conversatio11 with I-Ielen in your 

presence in your home 1 
A. No, sir. 

· Q. Did Helen on that occasion or any other occa-
sior1 i11 your presence say to Mrs. I{rauss that sl1e 
did 11ot see this accident 1 

A. No, gir. 10 
Q. Did Mrs. Krauss tell you that little Anna was 

not seriously hurt 1 
A. No. 
Q. What did she sayf 
A. That she knew she was hurt pretty bad. 
Q. What else did she say1 
A. She said, '' I rnet her mother and told her 

mother not to worry.'' 

Mr. Lloyd: I object to this. 

l\fr. Rauffenbart: This is, in rebl1ttal of what Mrs. 
I(rauss said. 

Mr. Lloyd: I have no objection. 

Q. And what else did she say she _told her1 
A. That, ''We would do all we could for her. We 

,vere i11 fa ult.'' She said, '' It meant nothing to her; 

20 

they were fully covered with in -- 30 
1\!Ir. Lloyd: I object. 

The Court: No. 

The Witness: I am just telli11g· you what she said 
to me. 



116 Harry K irnzer-Direct 

1Yir. Lloyd: I ,vould lik:e to mal{e a motion. 

The Court: I l{11ow what it is and I will refuse it. 
I ,vant to ay to the j11ry that any reference that this 
wit11os·s made in tl1e last part of her answer the 
j11ry ,vill e11tirely ig11ore the same as though it had 
11ot beo11 saicl. It wa a slip and has nothing to do 
,vi tl1 tl1is case at all. 

10 Q. Did lYir . I{raus ay that she was going to 

20 

f11rnisl1 lier o,v11 cloctor to tak:e care of the little girl 1 
A. Yes. 
Q. Did lie ·ay he was going to have a private 

room for her~ 
A. Yes, sir. 
Q. Tl1at all oxpo11se would be taken care off 
A. Yes, sir. 

1r. Rauffo11bart: Cro s-examine. 

Nir. Lloyd: No questions. 

(Wi tno excused.) 

HAnRY I{1 ZER, called a a witne in rebuttal on 
1 ehalf of the plaintiff, bein°· worn, was examined 

30 
and te tified a follow : 

Direct exami11ation. 

By 1:r. Rauffenbart: 

Q. 11:r. I(i11zer, what i your busines . 
. Painter.-

' . 

• I 
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Q., Painting contractor 1 
A. Yes, sir. 

117 

Q. Were you living in Atlantic City in the fall of 
19251 

A. I was; yes, sir. 
Q. Where were you living 1 
A. I was boarding at 35 South Massachuse ,tts 

• I Avenue. 
Q. Is that the home of Mrs. Eichinger1 
A. That is the home of Mrs 1• Eichinger. 1 O 
Q. The mother of the little girl who was injured f 
A. Yes, sir. 
Q. Do you know this lady, Mrs. I{rauss 1 
A. I met them that eveni11g, the only time. 
Q. Did Mrs. Krauss tell you .that Anna was only 

slightly injured i 
A. They thought s·he was slightly injured, yes. 
Q. Did s1he tell you that she was going to have her 

own doctor take care of her 1 
A. Said they had phoned for their own private 20 

physician. 
Q. Did she tell you they were going to have a pri-

vate room for her at th~ hospital 1 
A. Yes, sir. 

Mr. Rauffenbart: Cross-examine. 

Mr. Lloyd : No questions. 

(Witness excused.) 30 

• 
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lV[AY FowLER, called as a ,vitnes i11 rebuttal 011 

bol1alf of tho plai11tiff, boi11gl ,vorn, wa oxaminr~<l 
a11cl to tifiod as f ollo,vs: 

Direct oxami11ation. 

By Mr. Rauffenbart: 

10 (J. l\1r . Fo,vlor, ) ou 1{110,v l\1rs. Eicl1in crer 
A. Ye , sir. 
Q. 1\..ro you acq11aintecl ,vitl1 11.r. a11d 11r . 

f(rauss 1 
A. Seeing Mr. ancl n{r .. I(rau.:~ at the l10. pital on 

Su11day 11i0 lht f ollo,vin °· tho accicle11t. 
Q. Did you l1ear a con Torsatio11 bet ,vco11 Mrs. 

]1jichinger and l\1r. a11d Mrs. I{ra11~ 
A. Ye 1, gir. 
(~. l)icl l\1r . Eichin °"er ay to 1'1r . I{ra11 , '' I 

20 thon °·ht yo11 ,vero going to l1avo yol1r doctor a11cl a 
priate room for my little girl'': 

\. Anrl l\1r~. Kra11s . aid, ''No,'' he did11 't. 
(J. Did J\1r .. Eichinger a k l1er tl1at 
A. Ye. 
Q. 1Vhat licl l\[r .. I{rau ·ay1 
1\. o; that he 11evor aid that. 
Q. Wa a11.T other atio11 helcl: 
A. Yes. 
(). "\Va th accide11t-tho injury to the 3ro11no-lady 

30 tallTod over 1 
A. No. 
Q. "\"\ hat ,va. the ,~o t of tho ronvorsation f 

tfr. Llo l: ·I object. 

~fr. auff n ar · That i. all. 

• • 
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Cross-examine. 

Mr. Lloyd: No questions. 

(Witness excused.) 

MRs. CLARA E10HrNGER, recalled in rebuttal. 

By Mr. Rauffenba.rt: 

Q. Mrs. Eichinger, did you meet Mr. and Mrs. 
l{rauss at the hospital on the Sunday following the 
accident1 

A. I met them following-the following night 
after the accident before I met them at the hospital. 

Q. Well, did you meet them at the hosiptal on the 
Sunday following the accident 1 

10 

A. Yes. 20 
Q. Did yol1 have a conversation with Mrs. 

Krauss 1 
A. Yes. 
Q. Did Mr. Krauss merely bid you the time of day 

' p as Mrs. I(rauS's said t 
A. No. We had quite a conversation. 
Q. Did you ask Mrs. Krauss why she had not fur-

nished her doctor and a private room to your little 
gir 1 as she had promised 1 

A. Yes, sir. 30 
Q. What did she say1 
A. She said she had never said them words to me 

in my home. 
Q. Had she said them f 
A. Yes, sir.-
Q. You say you met her previous to that! 

• 1r 
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(J. Previous to Sunday. Did you l1ave any con-
ver ation ,vith her at that time1 

A. Y cs, ir. We had a co11versatio11 in our l1ome. 
(J. Di<1 he tell you tl1e11 he \VOllld have lier o,v11 

doctor aite11cl to yollr little g·irl 1 
A. Ye , sir. 
Q. Diel lie tell you · lie would fur11i 11 a privat 

room ·1 
A. Ye , si,r. 

11r. Lloyd: I obj ct. 
011 lircct exami11ation. 

W c l1a ve bee11 all over thi 

1 h Uonrt: 1ly recollect io11 i · that thi la 1 r t -
tifie<l to that on lier direct cxami11atio11. 

Ir. Ral1ffcnbart: No fnrth r que~ tion . 

1 1lr. Llo d: 1 To cro, -examinatio11. 

IlELE T 13 HT(R, r 1 callecl in rebuttal: 

( ). IIelen, tlid ) ou at )T011r home ,, he11 you ,vere 
\Vi 1 h ~Tour mother tell lvlr 1

• I(ral1 'ts that you clid11 't 
,ritne~ ~, the ~ccident 1 

\.. No, I dicl 11ot. 

(J. Were )Ton horn } at any time Mr . l{rau 
there~ 

A. No. 

(Wit11e xcused.) 

,vas 

.. 
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Defertdant's 11otio1i for Direction . of 121 
Verdict 

DEFENDANT'S MOTION FOR DIRECTION 
OF VERDICT. 

11r. Llo31d I renew my motion, now, for a direc-
t,j 011 of verdict in favor of the defendant, for the .... 
~akc of the record, on the same grounds. 

The Court: Yes and same ruling. 

1\1 r. J_jloycl: A11d I ask an exception. 

· The Court: Yes. This is, for direction. 

l\itr. Lloyd: Yes. 

( CollIL cl slimmed up for the respective parties.) 

• 
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COUliT 'S CI-IARGFJ TO TI-IE JlTRY. 

SooY, J.: 
Ladies and gentlemen of the jury: 
There are two plaintiffs in this case, Anna Eich-

inger, an infant, and her mother. 
The action is ba ed on allegations of negligence, 

1 O the plaintiff charging that by reason of the negli-
gence of the def enda11t, Krau s, the plaintiff, An11a 
11.Jichino-er, received tl1e injuries for which he seek:s 
cornpensation. 

In the first place, there£ ore, I charo-e you that 
tl1e plaintiff must ati fy you by the greater weight 
of the believable evid nee that the defe11dant, 
Kra11 s, wa neo-lig nt and that they u tai11ed their 
injuries or damao-e a a pro ./"ir11at re 11lt of tho 
nrgligent conduct of the defendant, and if they do 

20 not e tahli~ h that they cannot recover. 
The def enda11t says that he was not neo-ligent in 

any man11er and that eve11 if you find he was guilty 
of neg·lig nee the plaintiff, Anna, was g11ilty of con-
trihl1tory 11eo-lio-ence in 11ch a manner a to bar 
her recovery. 

You ar the ole jl1dg of the facts, and the fact 
ar so clearly before yo11 that I do not intend to 
ref er to them. 

The fir t que tion for your con ideratio11 will be: 
jO Ha the plaintiff atisfird you lJy the O'reater weiO'ht 
, of the l)eli vable evid nee that th defendant was 

neO'liO'ent and that hi nrgliO'encc wa the proxi-
mate cause of th injurie he ll tained 1 

I have charged yol1 o ma11) time the definition 
of n glig nee that I he itate to do it ao-ain and 
y t I pr um I mu t. 

· a b n 1 fine b o 
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the failure to observe for the protection of the in-
t rrsts of a11other person that degree of care, cau-
tio11 and vigilance which the circumstances and sur-
rounding conditions justly demand, whereby such 
other person is injured. 

The burden is on the plaintiff to prove that Mr. 
Krau failed to observe for the protection of the 
plaintiff, Anna, that degree of care, caution and vig-
ilance ,vhich the circumstances and surrounding con-
ditions i11 this case justly demanded whereby she lO 
u tained her injuries. 

You will review the testimony of the plaintiff and 
the plaintiff's witnesses and of the defendant and 
the defendant's witnesses, and you will consider not 
only the te timony but all fair inferences that arise 
fro1n it. You will consider the demeanor of the wit-
11esses on the stand, the probabilities of the truth-
fl1lness of their story, and after a full, fair consid-
)ration of that testimony and those inferences, plus 
the exhibits i11 the case, you will determine whether 20 or not the plaintiff has carried the burden of proof 
a11d c tablished negligence which was the proximate · 
cause of the injury, on the part of the defendant. 

If tl1 vidence does not so satisfy you, then your 
v rdict ml1 t be in favor of the defendant. 

If it docs so satisfy you, yoll will proceed to the 
econd que tion for your consideration, and that is: 

wa the plaintiff herself gl1ilty of contributory neg-
li o- nee? 

I charge you that it was the duty of the defen- ) 
clant to operate, control and manage his automobile · ' 
a a rea onable, prudent and careful person should 
an l wol1ld have llndcr the surrounding circum-
stanc )s and conditions, and that it was the duty of 
the plaintiff in attempting to cross this street, to 

o it a a rea onable, prudent person would and 
111 h d 1 ' 
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So that you see they eacl1 owed a duty to the 
other. The defendant owed a duty to the plaintiff 
and the plaintiff, you might say, owed a d11ty to 
herself to cross as a reasonable and prudent person 
would and should have done under the circum-
stances. It is for you to determine from the tes-
tin1ony whether or not she did that. 

The burden of proving the contribl1tory negli-
gence, however, is on the party a sertino- it, in this 

10 case the def e11dant, a11d the defendant mll t atisfy 
yo11 h) th gr ater weight of the believable evi-
dence that the girl wa guilty of contributory nrg-
li0~ence i11 uch a ma11n r a to l1ar a recovery, i11 
orcler that h ) l1all l1e harr d from recovery. 

If you find fro1n the evidence tl1at he was neg-
lio-ent in 11 h a 1nann r tl1at she ,vould have r -
ceived no injury from the negligence of the otl1er 
party had she not been negligent herself, the11 she 
would 11ot be entitled to recover. 

If yol1 find that she is not guilty of contributory 
ZO negligence, and the dCfendant guilty of neglig~nce 

which was the proximate cause of the accident, then 
she would be entitled to r cover. 

Thcr is an eleinent for you to consid<!r arising 
from the testimony in the case, which will have 
whatever w ight you give to it in arriving at the 
ql1 stion of both neglio-ence a11d contributory neg-
Ii o-en c in this case. 

The testimony of the plaintiff, as I rememb r it, 

30 is that as she stepped off the sidewallT she saw the 
~yellow light burning. . 

The testimony of the defendant, as I rememb r 
it, is that as he approached Atlantic Av nu , and 
wh n he got within sev nty-five or one hundred f t 
of it, h saw th green light o-o on for hi pa ag 

Ian · nu . 

• 
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tria11s at street intersections have the right of way. 
U11der the laws of the city, when the amber light is 
bur11ing, vehicular traffic stops and pedestrian traf-
fic has a right to proceed. The gree11 lig·ht is a 
sig11al to proceed for traffic bearing north and south 
on New Jersey A venue. The red light is a signal 
for traffic to stop. 

Now, then, these laws are laws passed by the 
Legislature in the city, and I charge you that in 
co11sidering them the mere fact that a party did l () 
11ot observe them is not negligence per se. It is 
a11 element for you to consider in detern1ini11g 
whether or not there was negligence, but the fail-
ure to observe does not constitute negligence per 
se. 

If you determine that the plaintiff is entitled to 
.recover, she would be entitled to such a sum in 
rnoney as you find from the evidence would co1n-
pensate lier for the following elements of dam-
age: 20 

First, the bodily injury she has sustained. 
Second, the pain sl1e has u11dergone. 
Third, the effect on her health according to its 

degree and its probable duration as lil{ely to be tem-
porary or permanent. 

She would be entitled to recover such a sum of 
.rnoney as would compensate her for the disfigure-
1ne11t she has sustained. 

The 111other would be entitled to recover a verdict 
that woulcl i11clude such a sum of money as you find 30 
fro1n tl1e eviden .ce would compensate her for the ex-
pe11ses incidental to an attempt to cure the daughter 
of her injuries, and the pecuniary loss suffered by 
th n1other by reason of the daughter's injuries. 

The dal10'hter, being a minor, the mother, the 
O'uardia11, would be 011titled to recover those earn-
• 1ngs. 

• 
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Jf your verdict is i11 favor of the defe11dant, it 
would be for 110 cau e of action. 

You could 11ot return a verdict i11 favor of tl1e 
n1otl1er agai11st tl1e def e11da11t a11d 11ot in favor of 
_Anna ao-ai11 t the defe11da11t. I11 otl1er word·, tl1e 
sole rigl1t of recov \ry of tl1e 1r1oth }r , '"Oulcl be your 
finclin <r that the def e11clant was guilty of neo-li<renc \ 
,vl1icl1 wa, tl1e pro~rin1at cau \ of tl10 injuri \ . 

IIav you a11ytl1i11 <r to ug<r ·t 1: 

1r. Lloy 1: Your I-Io1 or treat, tl1i · youn.,. lad 
a· a l) de tria11 · 

'lh Court: Yes. 

i\fr. Lloyd: I } ... '"C \pt to tl1at portion of th \ ,}1arg } 

in ,vl1i ,}1 you pol'"e of p d )strian' at ·tr\ t int \r-
s Jctio11 l1avi11 °· the ri 0 ·ht of ,vay. 

20 Tl1e Court: Of cour , wh )11 I charcre you wi 11 
r fere1 c} to your d liberatio11s as to wl1 th r or ·not 
)ith r 011e of th parti act d as reasonabl ) a11cl 
prud 11t per ·011s would a11d should have do11 \ u11d )r 
all the circun1 ta11c , you are to tal'"e i11 to con id-
era tio11 all of the circu1n ta11ces-the mann r i11 
wl1i ~h each 011 approacl1 d; tl1at 011} wa in a11 auto-
1r1obil , tl1 other 011 roll r lTat . You talT all 
tl10 tl1i11<r · i11to '011 i l ration, and you l Jt \r1ni11 ) 
wl1 tl1 r or 11ot u11 ler all tho urrou11di11°· circu1r1-

30 stanc · and co11ditio11 · tl1 1 party wa or wa not in 
tl1e e"" rci of that degr of car to which I have 
ealled your atte11tion. 

Now, I thi11lr the jur 1na tal out witl1 th( Ill 
tl1 ·u1111r1on and co1nplai1 t and tl1 a11sw r. 

(Th jury r tir d.) 
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EXHIBIT Pl. 

DEPARTMENT OF PUBLIC SAFETY 
BUREAU OF POLICE 

ATLANTIC CITY 
STATEMENT OF ACCIDENT. 

Name in full Charles M. Krauss Date Oct. 23, 1925 
Residence 119 St. James Place 1 O 
Driver's License No. 187786. 
Business address Penna. Ave. 
Fire House Vehicle Registration No. 140016. 

Referring to accident of Charles M. Krauss Time 
7.30 P. M. at or near New Jersey & Atlantic Ave . . 
I herewith mak:e the following voluntary statement: 
As I was ·proceeding north 011 New Jersey Ave. ar-
riving near Atlantic arriving near Atlantic Ave. 
slowed down to about 12 miles per hour to cross 
Atlantic Ave. with green light. Anna Eichinger on 20 
roller skates was going west on sidewalk on south 
side of Atlantic Ave. and went across New Jersey 
Ave. directly in front of my car. I immediately 
applied brak:es and stopped car in about 5 feet. Do 
not k:now whether right front wheel went over girl 
or whether she skated into right front mud guard. 
Immediately pick:ed girl up and rushed her to Hos-
pital and reported to accident bureau. 

Signature In full Charles M. Krauss. 
Witness: 

Edna M. Krauss. 
30 
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JUDG11ENT. 

A~rLANTIC COCNTY CIRCUIT COUR.'r. 
18875 January Term, 1928. 

ANNA E1ortlINGER, by her 
next friend, CLARA E1c1r-
INGER, and CLARA E1cH-
INGER, her mother, in her 
own right, 

Plaintiffs, 
v. 

CIIARLES ~1. KROUSE, 
Def eridarit. 

Action at Law. 
On Verdict. 

John Rauffenbart, 
Atty. 

Judgment entered March 17, 1928, at 9 A. M. 
Da111ages for Anna Eiching·er ............ $2,000.00 
Damages for Clara Eichinger. . . . . . . . . . . . 250.00 
Co st s. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 5. 48 

Total. . . . .............................. $2,325.48 
This action was tried before Judge William 

Frank: Sooy, with a jury, in the presence of coun-

10 

20 

sel of the respective parties on March 14th, 1928, 3Q 
the jury returned their verdict in favor of the plain-
tiffs and against the defendant. 

Whereupon, it is, on motion of John Rauffen-
bart, attorney for the plaintiffs, ordered that the 
plaintiff, Anna Eichinger, by her next friend, Clara 
Eichinger, recover of the defendant, Charles M. 



130 

!(rouse, th un1 of two thou a11d dollars dan1age · 
a11d tl1e plaintiff, Clara Eichinger, her mother in 
lier own ricr}1t recover of the defenda11t, Charles M. 
I(rouse, the u1n of two hundred fifty dollars dam-
acre and )venty-fiv dollar and forty-eight c nt 
co t of uit. 

WILLIAM A. BLAIR, 
Clerk. 

l~,L .. }cutio11 is ued March 19, 1928. 
10 Circuit J udgme11t Book: No. 15, pao-e 234. 

STATE OF NEW JERSEY. 
COUNTY OF ATLA TIC. 

I, William A. Blair, clerl{ of the County of At-
lantic, a11d al o clerk: of the Circuit Court hold 11 
tl1erein, aid court being a court of record, having 

20 a co1nn1on al, do hereby certify, that the fore-
goino- i a true copy of a certain judgment-Anna 
Eichinger, by her next friend, Clara Eiching r, and 
Clara Eichino-(r, her mother in her own right, plain-

. tiffs v. Charle 11. Krou e, def ndant, as the same 
appears of record in my said office. 

In te timony ,vhereof, I have hereunto set my 
ha11d and affL ed my official eal at May's Landing, 
N. J., thi 3rd day of 11ay, A. D. 1928. 

WM. A. BLAIR, 
30 ( eal) Clerk. 

By 
Deputy Cl rk . 

.. 



XE\\ T ,JERSEY CO1,TRT OF ERRORS 
AND APPEALS. 

AJ.:rRA EICHINGER, b·_y her next frie11d, CLARA EICH-
J 1YGRR n11d CLARA EICHINGEn, her mother, 

i11 her own rig·ht, 
Plaintiff s-Responden.ts, 
v. 

("'1I-IARLES 11:. KRAUSE, 
Def enda rnt-Appellant. 

()x APPEAL PROM ATLANTIC CIRCUIT. 

BRIEF F()R PL 1\_IN'J_,IFFS-RESPONDENTS. 

GENERAL STATEMENT. 

This case was trie ·d before his Honor William 
Fra11k Sooy, Circuit Court Judge, and a jury, at the 
Atla11tic Col111t~y Circl1it, 011 March 14, 1928, and re-
s11lted i11 a verdict for the plaintiffs for the amol1nt 
of the jl1ry's estimate of compensation to which 
plai11tiffs were entitled due to tl1e neg'"ligence of the 
def enda11t. 

Tl1is result of the trial is criticized by the defen-
dant as the product of judicial error in three asp~ts, 



2 Brief for Plaintiff -Re ponde 1nt 
• , iz: ( 1) tl e trial Col1rt err d i11 r f11 i11g to 1 on-

nit plai11iiff at th clo e of plai11tiff a · (2) tl1 
trial Court rr d i11 ref11 i11g to dir t a , erdict for 
the lc.,f nclc nt ai t11 lo of tb 11tir an 1 
( 0

) tl1 trial ,Ju lg err 1 in l1i harg io th jnr .. 
Tl1i app al b. r th (l f 0111a1 t to ( onrt r hnl-
len O' th 1 O'alit.,. of ih j111a·m 11t 11t r 1 in th , 
\"<?T lict. 

'1 h nti 1 an l p 1ti11ent fact i11 ... ol.,. l i11 111i 
app al ar tl1 : On ()ctol 19~5 t11 plai11tiff 
.l\nni 11.Ji hin · r th 11 14 . .,. r 1 of a · ... a" i11jl1r cl 
Yhil att mpti11°· to on roll r 1~( t 

,J r .,. \..,. 1111e at th i1 t r io11 of \.tla11ti .1\ ... -._ 

nn i1 1-tla1 tic ( i r 1 ... b .,i1 · tr11ck b .,. a11 a11io-., 
mol il o,Yn cl a11 l op rat l b T tl1 1 f 11 la11t. 

Tl1re , ... it1 , .. r all d an 1 ..:Tam·11 don t11 
part of th plai11tiff re p ti11 · th a id 11t. · Tl1 
t timon .,. of 111 i Ei hino· r , ra tha 011 Octoh r 
.... , 19~5, th da of ih a ci l nt a al out 7 :00 or 
7 :: 0 lo l,. i1 th 11in · h c 11 l ompa1 io11 
. ntoin tt 1 ill r .,. r p1 o 1in · 011 roll r 1 a 

a 1 o 1 er out h r 1 ... i 1 of \. t 1 anti L\_ T n n i 1 a • 
''"' rl 1ir tio 1 l t :\... 1 ( 01111 tic 1t a 1 l • 

.,. 11 l1 · that 1 for r a 1 i1 ,J r ... ., 
"\\ hicl1 ro tlantic r 1 u i11 a nortl1-

r 1 T a 1 l o ll t 1 1 1 1 i r ct i o 11 11 1 o o l l < i }1 • tr t . 
tr ffi lio·ht a11l olj r 1 that th .... ho.,. 1 r 1 for • \i1nn i in 1icatinff th t r< ffi for .,. hi 1 
011 \ lanti v· nu va. Ui p 1 1 d '-nd on ... ,J r-
• • ... \ ... 111 op 11 until a han in thE antomati 
~·i?n L1

• honl1 pl \ ·le 1 ii \v 1111 e 111 1 . ,v 
,J l 1 ( .,. 1\ r llU to traffi mo T m 1 t. he t ;\ h 1 , 1 11 ., 
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arrived at the c11rb 011 the easterly side of New Jcr-
se~y A ,re11uc at the inte-rsectio11 of New Jersey a11d 
Atla11tic A venues, a11d before attempting· to cross, 
she lookecl up at tl1e traffic sig·11al lig·l1ts and saw 
tl1at they had cha11ged to yellow, i11dicating that all 
vehicular traffic must cease and pedestria11s migl1t 
cross, a11d that the lights were still yellow when she 
stepped clo,v11 from the curb into the street prepara-
tory to crossi11g New Jersey Ave11ue. Ask:ed wl1at 
l1a ppe11cd tl1e11, she a11swered: ''Well, I ste ·pped 
do,-r11 off the curb and looked do,v11 the street a11d I 
d.id11 't see any machine coming ~, so I kept on goi11g. 
I g·ot to the ce11ter of the street and I saw a ·machi11e 
comi11g·. I tried to t11r11 aro1111d a11d as I did, it 
strucl{ me'' ( Case, page 14) !' Her a ttentio11 vvas at-
tracted to the machi11e by its lights. She did not 
say as to the speed of tl1c approacl1ing machine. 
Sl1e says : '' I couldn't say l1ow fast it was going, 
b11t it ,va comi11g--fast to my e·ye'' ( Case, pag·e 141). 
Ask:ec1 ,vhat she did wl1e11 she noticed the machi11e 
approachi11g ·, she said: '' I tried to tur11 arou11d, a11d 
it struck me, and that ,vas at the i11tersection. '' ( See 
Ca e, Eichin .ger, direct, p. 15; cross-examinatio11, pp. 
19, 20, 21.) Hele11 Burke, a witness for plai11tiff, 
testified tl1at she ,vas prese11t at the time of the 
accident and saw Anna ,vhe11 she stepped off the 
sidewalk at the cor11er of New Jersey a11d Atlantic 
1\. ven.ues, a11d noticed the traffic lights at the time 
sl1e stepped off the sidewalk into the street and tl1at 
tl1ey ,vere amber in color ( Case, p. 29) ; that she was 
positive that the light ,vas amber whe11 A11na 
stepped off the curb and tl1at Anna was not racing 
( Case, p. 30). This ,vit11ess did 11ot see the act11al 
collisio11. Tl1e defe11dant ,vas called as a witness 
for the plai11tiffs to prove tl1at after tl1e accident he 
report cl it to the police autl1orities a11d made a 
,vritte11 statement of the facts to the effect that 
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,vh 11 11) approacl1ecl tl1e cro i11 °· 11 lo, ed 10,v11 
io ahol1t 12 miles a11 l1our to cro Atla11tic A,--e-
1111e 011 a g·ree11 lig·l1 t ; tl1a t plai11 tiff ,v 11 t a ro s 
N }''"' J er 1 0 A ·ve11u dir ctl i11 fro11t of hi~1 ~ar · . 
that lie np1 li d th bral e' a11d to11 eel the ar i11 
abo11t 5 f ct a11cl tl1at lie clicl 11ot l 11O,, ,rl1ctl1 r the 
ri 0·ht f ro11t vheel pa e 1 over tl1 }Jlai11tiff or 
,vl1etl1 r 11 lTat 1 i11to the ri 04l1t fro11t mu<.l 0 ·1 '1rd 
( (~a e, I p. 46, 127, Exl1ibit Pl). 

Thi ,va ub ta11tiall tl1e e id 11 e 011 th J)a rt 
of tl1e plai11tiff at th time tl1 motio11 for a 11on-
t1i t ,va~ mad ) a11d (le11ied. 

I. 

~rhe fi1\ 1 t })Oi11t n1a<l h~ r ' })}) )llant that th \ t ri ·d 
('iourt rr tl i11 lenvin<>' tl1 <l f )11daut' 1 n1otio11 for 

• 
a 11011-uit i I lai11l .. ,,i l1ol1t merit. 

fJ l1ere ,va i le11c tl1a t tl1 pl 'lill tiff, be f O l' 
leavi11°· tl1 i le,,Talk to ro tl1 1 tr t loolT <l ur) 
a11d a,v tl1at tl e amb r or y llo, li()'l1t ,v::L~ 1 ho,Y-
i110· i11 li a ting that all traffic ,Yitl1 \ hicl ~' \Ya.· 
~;u J)e11<l d ·111<1 that ped tria11 or foot la. \ 1 11g< • 

1nio·l1t )1, ro 1 
• tl1at after 1 'l i11a tl1 ~1 i<l ),valk 

• 
'l11cl te1 pi110-i11to tl1 1 tre t l1e lool{<: d <.lo,v11 Y 

J er e 1\. 11l1) for a Pl roachin °· \7 hi 1 . 1 and . 'P }_ 

i11g· 11011 , . he co11ti11l1 d 011 11 r \Ya T 'l ro~ . ' · that 
tl 1 poi 11 t ,v l 1 T 111 'l t t mp t cl to c r o 1 , ,Ta i a 1) u l -
li ro 1

•
1 i110· 'lt th jl111 tio1 of l\YO t,; that b -

fore 11 l acl afel ro 1 1 l c 11<1 ,, h 11 1:h >. 11ad . 
r ache<l th 11tr of thP 1tr et, h r '1tt 11tio11 "\\T't.' 

attract l b T the li( -lit 1 of tl1 d f 11<la11t' al1to1no-
• 

bil ,,l1icl1 to lier , \Ya comi11°· \T ,r~T fa. t · tlu i 
he tri d to tl1rn arou111 and retrac }1 r t l 1 a111 
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as she did so ,vas struck by the machine dri·ve11 bjT 
the def e11dant \\7ho, ,vhile proceeding north 011 N e,v 
J erse~y-A ve11l1e·, on arrivi11g near Atlantic Ave1111e, 
recluced the speed of his car to abol1t 12 miles an 
hour to cross Atla11tic Ave11ue; that plaintiff ,vent 
aero s New Jersey Ave11ue directly i11 front of tl1e 
car; tl1at he applie·d the brakes and stopped tl1e car 
i11 abo11t 5 feet and that he did not k:11ow whether 
the car passed over her or ,vhether she sk:ated into 
the car. 

From these facts, one leg·itimate inference would 
be tl1at the plaintiff, advised by the traffic lig·l1ts 
t]1at n he might proceed in safety, had begu11 to cross 
tl1e hig·hway at a public crossing before the def e11-
da11t 's automobile e11g·aged i11 the same attempt, and 
,vhile it was s11fficie11tly distant to have avoided the 
collision bl1t for eit11er the speed at ,vhich it . was 
progressing, or lack of s11fficient control over the 
car i11 its operation, or from the i11atte11tion of the 
defendant operati11g· the car to the co11ditions upo11 
tl1e crossi11g· that he was approacl1ing. As was said 
bJr this Col1rt i11 T7 rooma.11i1 v. Nort}i Jersey St. Ry. 
C: o., 70 N. ,J. L. 818, revie\\ 1i11g· on error the refusal 
of tl1e trial J 11dg'e to g·rant a 11011-suit and l1is re--
f11sal to clirect a verdict for defendant in a neg·li-
ge11ce action arisi11g· out of a collision betYleen a 
trolle·v car a11d a truck: • 

'' N ei tl1er the driver of the truck nor tl1e com-
pa11~y col1ld drive their respective vehicles at a 
rate of speed i11compatible \\7itl1 the saf<~ a11d 
c11stomary 11se of the street b3r otl1er vehicles 
a11d foot passengers.'' 

Citing Consolida.ted Tra .ctiori Co. v. Reeves, 58 
N. ,J. L. 576, where Mr. Justice Lippi11cott said: 

''If, from the facts in evidence, two inf er-
ences or conclusions ca11 be reaso11ably deduced · 
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-one favorable to the plaintiff, a11d the other 
against him-a question tl1en is presented which 
concl11sive1y calls for the opinion of tl1e jury. 
Tl1is pri11ciple is alik:e applicable whetl1er 11eg-
li0·e11ce, a a proximate and ole cause of the 
i11jury, has bee11 e tablisl1 d agai11 t the def en-
da11t or not. 

In ~rerinsyl a,nia , R. Co. v. 11atthew , 36 N. ,J. L. 
531, tl1i C~ourt said: 

'' It is sufficient for all us ful purpose to ay 
that the evidence 011 tl1is subject i open to fair 
debate, and leave the mind in a tat of d.011bt 
011 thi que tio11, hether th driv r of tl e 
l1or e -\\7l1ich ,vere de troyed, exerci ed or 11ot 
th d 0·ree of care ,vl1icl1 l1i leg·al d11t r e act 1. 
Tl1i 1 ing tl1c ca e, th J l1d0 • wo11ld 11ot ha, e 
been ju tified in tak:ing· the ql1e tio11 from the 
jnr~ . Su 11 a cour i prop r onl wh n tl1e 
ab ence of ca11tio11 i appare11t, a11d i i11 r a 011, 
i11di putabl . '' 

In Turn r . Ha ,ll, 74 .r . J. L. 214, a boy about 12 
~year of a 0 • a pla ing i11 the roa l\Ya. of a tr ct, 
throwi1 g a ball and r1111ning to catch it. The defe11-
da11t' a11to driven by him elf, wa coming alo11g the 
tr et, at full p ed, i11 th middle of the treet, <Yi -

i11° 110 warni110·, and when it approached the boy it 
''twitched'' and hit him. On motio11 for non- uit on 
tl1 ground of contributor negligence, it "a held 
for tl1e jur3 and the motion deni d-becau e tho 
all ged negligence mu t be deduced from fact a11cl 
circ11m tc nee ·n evid nee. 

Wh ther the plai11tiff, in 11oting the traffic i 0 ·nal 
l fore teppin from tl1e id walk: into th treet 
a11cl in look:ing· do"\\7 11 tl1 tr t for approac} in°· e-
l1i 1 l for attempti11g to ero tl1 hiz1·h lv a~, an(l 
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seeing· the sig11al lig·l1ts showing safety and observ-
i11g· no vel1icle approaching· that might sug·g·est a 

011rce of da11g·er, a11d the11 attempting to cross at a 
public crossi11g a11d wl1en she discovered the def en-
da11t 's a11to attempti11g· to turn back to avoid col-
Ji io11, ,,Tas 11sing· s11ch precautio11 a11d care for l1er 
safety as a reasonably prudent man would use u11der 
the circumsta11ces, ,vas esse11tially a jury question 
1111.der the rule declared in N e1-l a.rk Passen ,ger Ry. 
Co. v. Block, 55 N. J. L. 605, cited on the brief for 
nppellant. 

Clearly on tl1e facts as established by the evidence 
011 the part of the plaintiffs at tl1e close of their case, 
the learned trial J udg·e would not have been justi-
fiecl i11 g·ra11ti11g· the motion for non-suit. The co11-
dition of the proof ~1as s11ch that negligence of the 
clefendant ,vas a legitimate infere·nce, a11d that i11-
f rence vvas for the jury. No co11tributory neg·li-
g·e11ce was apparent 11or any facts from wl1ich co11-
tributory neglig·ence might be inf erred, b11t had 
there bee11 s11ch facts tl1at inference was also for the 
• Jury. , 

It is for the J udg·e to say whether any facts have 
been established, by evidence, from which neglige11ce 
mig'ht he reasonably i11ferred, and for the j11ry to 
say ,Yl1etl1er, from the facts s11bmitted to tl1em, 11eg·-
lige11ce ought to b·e inf erred. 

Newark Pass. Ry. Co. v. Block, supra _; 
I-Ju1nmer v. Lehigh TT alley R. Co., 75 N. J-. 

L. 703. 

'11he re-fnsal to 11011-suit ,Yas proper. 

II. 

There was no error i11 the rof11sal to direct n YPr-

dict for tl1e def e11da11t. rL,hL' l1Peisiou~ of tl1is (Jou rt, 
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cited abo .. e abl1ndantl. Ti11dica te the propriet. of 
that r11li11g. 

It may be "ell to notice, in tl1i place, t,, o in-
tc: nc of error of lll ta1 c that, lll, itti11°lt/T' p r-

hap , appear i11 the bri f for tl1e app lla11t. ()11 
pa)' L.' of tl1e bri f, it i ta i d-r f rrin , to th 
tel- timo1 y a 0 'i e11 b} l f 11da1 t 011 pa ·e 90, Ca , 
''tl1at l1e 1 t 11p tl1 cl 1 11 a1 d pro cl d t lo1cly 011.'' 
Turning to th State of th a , at pa O 90, li11 1:1, 
ii i li c lo d tl1a t l1a t h t iifi l i o ;\ a , '' I 1 t 
my cll1tcl1 ome llp a11d pro · 1 1 on.'' A ain 011 
th am pa 0 • of th bri f, r ferri11° to a p. 90 
1. 20, ·ti a rt d tl1at ''the cl fe11da1 t i,nrn dia.fel.11 
applied hi brake.'' What tl e d f 11 la t r all., ai 1 
i11 l1i t timo1 . ,va '' Th 0111) tl1i1 , I onl 1 lo 
,, a .. jl1 t tl1ro,v m., brak on. ' Th importa11c o · 

t iimon i that i i om id 11 1 earin · 
1po11 tl1 co1 dl1ct of tl 1 f -1 la11i · 1 tl1 oµ ratio1 
of h ca1 a11 1 from ,, h. cl1 tl 0111. po il l inf r-

11c ,vo 1ld b tl1at 1 not 0111 l1a l th car unde1 ._ 

control l l1t tha 11 promptl rci l t11at con rol. 
I t "' i 11 c 1 o 1 a r th · 11 f r 1 t l at h a in g; r a r l 
to th co11di tio11 tl1 pe- d , not lo , nor 11 i 
appli niion of the bra1... imm liat . 

Ka 1f1rna 1 i. Bu h 69 . J. L. 645. 

Th po Y r to 1ir t a 
c 11 l r l1po1 tl am 
to no11- 1 · . 

rdi t i icl 1 ii nl , .. i tl1 
f onn 1 · tio11 a t 11 po,, r 

In tl ca la t cit d nI . ,J 1 tic 1'1a ·i , i I al'i11°· 
for t l i ( 1 0 ll rt f 1 rt h r o 1 1 r T that : 

' Tl1 dut. of tl1 trial ,Jn 1°' ,vh 11 r q11e" i d 
to 1 01 - uit or lir t a erdi , i to . ·a~ vhetl1 r 
a1 J fact l a "r h en 1 t, l>li .. 111 t1 1 ., id nc 
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from ,vl1ich 11eg,lig·e11ce ma ·y be reasonably i11-
f erred. If no11e, there is 110 case to go to the 
jury; but, if, from the facts established, ne·gli-
gP11cc may be reaso11ably a11d legitimately i11-
f rrecl, it is for the jur~y to say " 1l1ether from 
t 110 e fact 11eg'lige11ce 011g·h t to be i11f erred. ;x~ ·~ * 
If tl1e real facts have 11ot bee11 established bv ., 

eYide11ce, but remai11 i11 substa11tial dispute, the 
trial Juclge must s11bmit them, a11d tl1e infer-
c11cc 1 to be dra,vn from those \vhicl1 the j11ry 
fi11d establisl1cd, to tl1e determi11atio11 of the 
jlll'"j . '' 

Some of tl1e facts testified to by plaintiff, A1111ie 
a11d her wit11esse·s were squarely co11tra-

dictecl bv· te 1 timo11v of def e11da11t a11d his wit11esses . ., .. 
For the trial Judge to have said, ,vhen the request 
io direct a verdict for the defe11da11t was made, that 
the facts of tl1e case had bee11 established would 
l1a,Te bce11 a11 impossibility. The real facts could 
0111-y· b dctermi11cd by the jury. · 

III. 

r[1he last }Joint mat1P by tl1e ap1Jella11t (par. IV, p. 
11, brief) i tl1a t, '' Tl1e trial J 11dge erred i11 cl1arg-
ino· the j11r3T that tl1c 1Jlai11tiff ,vas to be considered 
as a pe(le tria11, a11d l1ad tl1e rigl1t of ,vay at street 
in1er ~1 Ection>, altl1ougl1 at tl1e time sl1e ,vas proceed-
ing aero s the street on roller skates." 

Wl1a t tl1e J 11clg'e said i11 l1is cl1arge to the jury ,vas 
111 i : 

'' N o,Y, 1111der the traffic la" rs of the State, 
1)edcstria11s at street i11tersectio11s have the 
right of \YH)T. U11der tl1e laws of the city, whe11 
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the an1ber li 0 ·11t i b11r11i11°·, vel1icular traffi · 
.. 101) a11d pede 1 tria11 traffic l1a 1 a ri 0 ·11t to })l'O-
c eel. Th 0 ·ree11 lig·ht i a i 0 ·11al to procc~ed 
for traffi beari11g 11oril1 a11J 011tl1 011 },v J er-
ey .i\. ,re11ue. 'I he red li 0 ·11t i a ig11al for traffic 

to tor). See charge, era -.e, p. 124, COJJl}J2('1l ·c 
la. -. t l i 1 le, co nt in u in g on lJ. 12 5, l inc · 1- . 

In chargi11°· tl1i pro1 o itio11, tl1 1 ar11 icl trial 
,Jul 0 ·e "\\a 1 car ful to i11 tr11ct the jur/ ih·1t i11 co11-
1i<l }ring the ' G tat11tory a11(l mu11i ipal re 0 ·l1laiion ~ .. , 
the mere failure to ob er, e th m loo 11ot amo1111t to 
11 )()'lio· )ll e 1Jer e, b11t i 011lJr 0118 1 ·mc11t amon ()' 
otl1er . to he co11 i ler d i11 determi11i11 °· tl1e ql1e tion 
,vl1etl1 r or 11ot th re i 11 :rli 0 ·e11 e. Tl1 for 0 ·oi11 °· 
quot 1 ·iateme11t of the trial J11d0 ·} b i110· T epted 
to l T defenJa11t' aitor11 , tl1 Juclg tl1 r l1po11 le-
1 iv red the f ollowi11 °· further i11 tr11ctio11 : 

'' Y 011 ar to take i11to co11 i 1 ra tio11 all th l 

cir um ta11c 1-tl1e man11 r i11 ,vhicl1 ec cl1 0111 

ap1 roach 1 · that 011 "\\Ta i11 a11 automl oil , tl1} 
otl1er on roll r 1 ka te . Y 011 tak : c 11 tl1 tl1in? ~ 1 

i11to co11 id ratio11, a111 . 011 d t rmi11 ,, l tl1er 
or not 11111 r all tl10 11rroundi11g i r um-
tan a11d co11 litio11 th part ,va or ,, a, 11ot 

i11 the _,_ rci of that de 0 ·re of car to "\\ hi h 
I ha e all 1 our a ttc11tio11. '' Charg ~, Ca e J • 
126', l. 20. 

Th ( \ · c i 1 L ·tr 1 ~ti 1 L • , ,, r p ·of) r and t r ( j n · ii fi. :id 
1111d 1· h cl'.\ i j io1 of thi · ( l1rt in Kauf uzan v. lllf t•l1 
69 . J. L. 645. 

The t Cc e b al\ ' t trikin:>· imilarity-, both i11 th 
fa t · i11Yoly· -1 a11 l ontrollin°· prin iple ~ to l ap-
1 li 1 to th C'l ~' . u b ju d ic . rl_ h '1etio11 Ya hroug·h t 
h a11 i11f ·1nt of 5 ar · io r O\ r lama 0 • for . ' b i11°· run do,v11 b 1ef 11 la11t' hi 1 upo11 a pub-
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ljc higl1way. The gravame11 was the careless man-
a 0 ·cmGr1t of defenda11t 's horse. The case ,ve11t to 
the jury a11d j11dgment vve11t against the def e11dant, 
wl10 brought a writ of error, contending that the 
plaintiff l1011ld have bee11 11on-suited, or that a ver-
lict for the defendant should have been direct~d, 

each of which motions was made and denied. For 
the purpose of each motion, the facts dealt ,vith were 
1l1at the plaintiff, in full daylight, started to cross 
a public highway upon which the def enda11t 's team 
,va bei11g driven. The poi11t was a public crossi11g, 
at the junction of two streets, and whe11 the plai11-
tiff ,va about leaving· the side,valk:, the def e11dant 's 
team, \\7hich was approaching the crossing at a high 
rate of speed, seemed to the ,vitness, Quinn, to be 
l1alf a bloclt avvay. When the plaintiff had got be-
tween 4 and 5 feet from the side,valk, which she had 
j11 t left, l1e "\Ya struck by the forefeet of tl1e defen-
dant' horse. As to the speed at which . the horse 
,va coming, tl1e witness, Quinn, testified that it was 
coming fast, but there was other evidence on the 
part of the plaintiff from ,vl1ich the only possible 
inf )r 11ce \\"'as that the horse was under control. 

1'1r. Justice G-arrison, speaking for this Co11rt, 
said: 

'' The part of the street in \\7hich the collision 
took place, namely, within four or five feet of 
tl1e c11rb, the fact that it was at a public cross-
i110· 11ear a corner, and in full dayligl1t, are all 
circum tance bearing 11pon the duty of the 
dri Ter, and his alleged 11egligence with respect 
to it. 

If, from this testimony, the jury found, as 
tl1ey might, that the plaintiff had reached the 
cros ing· first, and was using it at a time ,vhen 
the driver of the approaching vehicle 011ght to 
ha ·ve see11 lier, and co11ld, b}r exercising proper 
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care over a horse that was under proper con-
trol, ha·ve either stopped or turned aside so as 
to avoid r11nni11g her down, a case of negligence 
wa sufficiently made out. The dangerous char-
acter of public crossing·s, the r1ule that gives the 
JJersor;i who has commenced to cross a. priority 
of right, and the serious consequences that must 
flow from the neglect of drivers to approacl1 
crossings circumspectly, and in rea onable co11-
trol of their hor es, are all involved in deter-
mini110' the d gree of car that would absol e a 
driver from n g·ligence when, in point of fact, 
lie has r1111 <low11 a pedestria11 at a public cro -
i11g·. ' ' 

Tl1e a()'e of the plaintiff, the fact tl1at he was 
crossing tl1e street 011 roller kate a11d the fact that 
tl1 d fe11da11t ,, a op raii11 · a motor car i11 iead of 
c1ri ing a hor e, , l1il th y c1o 1 ot, per e, alter t11c 
r11l b T whi 1 tl1 11egli0 e11c ' of th opera tor i to 
be ga ug · l, ar ci rc11m ta11ce to b tak 11 i11 to co1 -

i 1 ra tio11 i11 m a ur in , the ort of car 11 ,va c .,. -
rci 1ing· a111 i11 clei rmi11in ,vha t i11f r 11c l1011ld 

be dra,v11 from tl1e other fa t 1 r p ti11°· tl1e ac i-
le11t, of v\l1i 11 tl1 ir um ta11 that it o c11rre l at 

a p11blic cro · 11g' ,, hich tl e plai11tiff l1ad re(, l eel 
fir t and ,vas u ing at the tim , i 011 . 

W 1 av e ami11 d tl1e autl1oriti itcd i11 11 
app lla11t' bri f, a11d, i11 icw of the fact i11 the 
r ord, th y i m to b ,, itho11 appli atio11. 

R p tfull 1bmitt 1 that th j11dament of tl1c 
l. i rc11i t )011rt 110 1ld b affirmed. 

JOH RAUFFE BART, 
Attorri y of Pla ·ntiff -

Respo1idents. 
U. G. STYRON, 

Of Counsel. 
• 



NE"\V JERSEY COURT OF ERRORS AND 
.1\PPEALS. 

ATLA TI CouNTY CrRCUIT CouRT. 

11.~"'" r.i E1c1 r TGEn, by l1er 1e---... t friend, CLARA ErcHrN-
GI1~h a11tl CLAHA Er 111 GEH, her motl1er, in 

lier o,v11 rig·l1t, 
Pla.i-1itiff s-Ap pellees, 

V. 
011 nLEs n:I. I{RousE, 

Def euda,1i.t-.L4p lJellarnt. 

O.i: APPBAL. 

The only questions involve .d in this case are: 

1. The Court rr .d in its refusal to gra,nt defen-
d nt 's mo .io•n for 1 on- uit. 

2. The Court erred in it.s refusa,l to grant def en-
dant' mo,tion for th.e direction of a, verdict. 

3. The Cot1rt rr d in charg,ing the jury tha,t1 the 
plainti , wl10 wa.s 011 r Iler skates, was to, b,e con-

. sidered as a, pede~trian, and had the right of wa,y at 
street intersections. 
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FAC~S. 

The d fe11dant t tified on (). IJ. 90 that 011 Octob r 
23rd 19:./5, b t T 11 7 an l 7.30 I . I., ac om1 a1 ie l 
1 . r I l i \ y if d 11 d lit t 1 ) ()' i r 1, h d r O y H -a. r fr O Ill t b i r 
ho111 on t. ,J·11n \~ JJla, i11 l1i~ car. Ile furtl1 r 
t \ ·tifi _l l that 11) turu <1 a~1 t 011 Pa ifl 1\ v )nu)' \\ e11t 
llp F>acific l \re11ue until 11 rea )lied the corner of 
P · 1 i i • · l n d 1

, J r ) Y 'n l .. , 11 r ) h ) · t o I I ll 
-o ,vait for th 1 li

1
°·h t to I rmit h.i111 to ma1?"e a 1 ft-

lH11Hl tttru on ( ,, J pr ·t. ~\ \ 1 11ue ·uHl th \11 l l'( , \P l 1 1 
nor ·h ( n .J.. • Y ,Jpr · \ 1\.. Yt 1111 . °\\ 11011 he r · a Jl1ed tl1 • 
micldlc of th· quar \' U. 1. DO h 11oti, tl that the 
1 i 0 ·h t at th int r t io11 of T .,, J lJ' \_ ·ve11rie a11cl • 
~\tlnuti, 1 enu) ,,a 1 a1nh )T n11 l lie th ·11 drift cl to 
,, · t l 1 i 11 ) v en t -fi \ o f et o f th j or n er , \ h c n th 1 i µJ 1 t • 
tnr11 1 l to ~·r \11. \\ itl1 th clia11°· • of the ligl1t~, he 

o 11 ~. 1 . 9 0, that 11 e 1 ct u I th ) j 1 n t ) 11 a 11 1 
] ) r o l ) d I 1 o, \T 1. o 11. · 

l lie l f e11 la11_t \\ if e te 1 tifi, 1, on . p. 7 4, 1. 28, 
th·1i th\ ,ver 1 I ro 'e li11 · at th j pe l of abo11t. 11in 
1r1il a11 l1our. i.t thij time tl1 l 1 f 11 la11t ,va lri ,_ 
j l l o· \ \"' i t li i 11 fi \" l Or i ~.,. f t Of the C l1 r 1 ' . p. 91, 1. 14. 
vVhe11 11 \ a \\ ·thin folll' or fiv fe t of the propert3r 
liu 011 J. tlanti J l.\ 1111 , plaintiff 11d le11l. appeared 
arouud 111 l corn l' or ih 1 nilding Oll tl1e ide,vallr 
011. roll 1 r j·kai s 0 ·0·11:>· \' )r. r, l)i 11.r (;. p. 84, 1. 30. 
1h) l 1 f 1 11 lalli i1111n 1dic1t 1. ap1>lied hi~ l ra] , 1

• }J. 
D 1. 0' h ll t 1 h l 1 a i 11 ti f ~. t 1' ll ) 1 · Ii \ r j o• ht-ha 11 l fr O 11 t 
f 111d r . I. l, l. ;~o. J) 1f 11da1 t ~·tor I ll \ ithin 
t l 1 r 1 j o 1 f ) u r · 1 t a 11 d 0 • o t on i of hi a r, 1 if t l th 
1 l' i ff i11 a11cl 001 h )r lire tl to tl1 110 pital, . 
p . .)Q 1. ~5. 

11 ; . 1 . 1 , 1. 22, plai11 tiff t tifi d tl1a t l e ,va 
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skating~ ,vest on Atlantic Avenue, and on C. p. 19, 1. 
211, plaintiff testifies 011 cross-exami11atio11 that she 
looked 11p New Jersey A ve11ue and did 11ot see any 
traffic a11d that she ,vas i11 a position to liave see11 
cle-ar up IJacific A ve1111e. Plaintiff testified, C. p. 
22, I. 27, that immediately before sl1e ,vent off the 
cnrb th) light ,vas red for traffic 011 Atlantic Ave-
11ue, clo,v11 "\\Tl1ich she l1ad bee11 skati11g, and he11ce 
ml1st have bee-11 g·ree11 for traffic on N e,v Jersey 
Ave11ue. 

011 C. p. 40, 1. 13, 1Irs. !{rouse, wife of the def e11-
da11t, testifi d tl1at the ligl1t ,vas g·reen for traffic 011 
R e\v ,J crsey \_ ve1111e, as tl1ey approacl1ed tl1e i11ter-
1ec1 ion, it having j11s1 previously bee11 cl1a11ge-d 

f rorr1 an1her ,vl1e11 tl1ey ,vere ,vitl1i11 seve11ty-five feet 
of tl c cros '1ing. 011 C. p. 49, 1. 35, l\Irs. Krouse tes-
tiiiecl tl1at at 110 ti111 was il1e plaintiff i11 front of the 
car and that tl1e 1Jlai11tiff l1it some,vl1e-re along the 
1rro11t ri 0 ·ht-ha11d f e11der. On C. p. 84, I. 25, Mrs. 
I(ron. 1 1 testifiecl tl1at plai11tiff skated into the right 
front fe11der. 011 c~. p. 48, 1. 30, the same ,vitness 
t Htiiiecl that tl1c 1Jlai11tiff ,vas coming very fast a11d 
ihis fart is fnrtl1e-r bro11g·ht out i11 the cross-exam-
i11a tio11 of l\Irs. I{rouse, C. p. 69, I. 20, and also 
sl10,Yn i11 .tbe cross-exami11atio11 of tl1e same wit11ess, 
( \ l). 84, I. 30. 

()11 C. IJ. 102, I. 6, A11toinette .l\'.Iiller, who had be·e11 
slrnting· ,vitl1 tl1e plai11tiff west 011 Atla11tic Ave11ue, 
lleseribe. 1 that tl1e~y ,ve-re skating q11ite fast comi11g 
do,r11 the a\ ,.e11ue, tl1at sl1e, A11toi11ette 1'1iller, saw tl1e 
lig;htH from the car comi11g a11d called to the plain-
tiff, b11t tl1at she ,vas already crossing 
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REASO S OF APPEAL. 

1. Tl1e lear11ecl trial J l1clg·e erred in ref11si11g, 01t 
tl1e fact a11<l la,v of the case a 1 trie(l bef~re l1irr1, 
the def e11clant 'H motio11 for a 11011-suit, 011 tl1e g·rol111d 
tha i i h )re \Ya 1 110 evi<.le11 -~e of a11y 11cglig·e11c 011 hi 1 

part. 

2. ~l"he lear11ed trial J 1 1°·e erre 1 i11 ref11~ 1i11°· tl1e 
(lef 11 laut '. 1 rr1otio11 for a 11011-11i · 011 tl1 g1ro1111cl 
tl1at the te --iirr1on ,. 1 110,Ycd a i a n1att )r of la,, tl1at 

• 
the IJlai11tiff, \1111a .bJi ihiu0 ·er, ,Ya 0 ·11ilt r of COll '-

trilJu i ory 11 g-lig·c11ce. 

:3. rrh lcal'llC(l trial J 11(1 o·o rre(l i11 l' . fu 1 i1'i0 • to 
g·raut def )11<la11t \ 1 motio11 for a <.lire itio11 of ,T rtli t 
i11 fervor of th· tl f e11(1a11f for the rea._·011 that tl1 te -
timony· ~·ho,Y cl a 1 a matter of la,v tl1at tl1P 1 laintiff, 
\_1111a 1~Jicl1i11°·er \YH 1 o·nilt·v of 011tribu 01' 11e0 '1i-

' b 

L1. rJ h 1 arn cl rial J 11clg· rr c1 i11 rcf11 i11 °1 to 
0 ·ra11t def 11da11t' 1 mo io11 for a directio11 of erdict 
i11 fa,ror of tl1 lof 11 la11t 011 tl1e O'l'0Un 1 tl1at tl 81' 

\Ya~, 110 vicl 11c of a11 11cgli 0 ·e11ce 011 tl1e part of 
·aid d 11' c11clant. 

5. TJ1 l ar11 d trial J11 l 0 • rr cl i11 cl argi11g the 
jury· 1 hat th 'l ]) nintiff, 1\ 1111a liJi hin°·er, .,va to be 
·ou~·id >1 )d cL' a p 1d \·t ria11 nnd h·u1 ·}1 right of ,va. 
·1t Htrc Pt inter~ etion.1, althon°·h 'a at th time 
J)roe )eding· a • th \ ·r t on roller 1l<a t '-

• 



5 

I. 

vVl1erc tl1cre is 110 evide11ce of 11eg·lige·11ce 011 the 
part of th clef e11da11t f 01111cl i11 tl1e plai11tiff 's evi-
cl 11cc, tl1e Cot1rt l1oulcl g·ra11t tl1e <lef e11da11t 's mo-
tion for 11on-suit. · 

111 Bauer v. Great Atlantic arnd Pacific Tea . Co1n-
1Jan,11, !)~) N. J. L. 451, Cot1ri of Errors a11d Appeals, 
plai11tiiI i11t 1 taio, a bo~y of seve11 years of age, 
,va.1 ru11 over a11cl k:illed by tl1e clef e11da11t 's truck, 
,vh i11 th boy· j11mped from a trolle~r car 011 ,vl1icl1 l1e 

• ridi11g· a11d tumbled or fell i11 fro11t of tl1e tr11ck. 
lJOll a !)peal to tl1is Cot1rt from cle11ial of tl1e 

111otion for a 11011-s11it a11cl io a clirectecl ·verdict, tl1e 
Co11ri h )ld that tl1e !)roper rli ]Jositi.011 of tl1e case ,,Ta.· )it her to ha,re 11011-suit {1 the 1Jlai11tiff or di-
r t )d a ,rordict for the def 011da11t. 

'' '11 h cluiy of the dri,.,cr ,vns to use tl1e care 
of a 11 or linarily· pr11de11t perso11. I11 clri·ving~ 
u1>011 n hig·h ya~,. a duty is to mak:e ob-
• 1 rv·a1 ions a. 1 io poR il)1c, or probable dange~rs 
fro n n 11 di roe ti on ._1 

• I 11 so cl o i 11 g·, it n ec es sari 1 :r 
f 0110,r~ that a clriver cannot at all tin1es clirect 
his at tPnt io11 to a sing-le objeci. There n111st boa 
tim ,, he11 hi ait e11tio11 ,Yill be clra,Y11 at least 
mon10.11taril~r from 011e object to anoth r. 

In \TJC\Y of the fact that the ir11ck: ,vas pr·o-
c 1ing· in a proper place i11 the hig·h,Ya~T; that 
ii. ,YrL1 h •i11g· (lri,ren at n moderate rato of s1Jced; 
that i h (lccc-ased jumped off the \Yrong· side of 
th car, in fro11t of a mo\"'"ing· "'chicle, thni tl1e 
< 1 r i \,. c r \Ya~ not oh 1 i g· 0 c 1 to a RH nm c 1 hat the boy· 
,-vonl<1 j111np ,Y11ilo the truck: \Yas passi11g· tho 
car-,Ye arc of the opinio11 that tl1e case lacked 
s11cl1 evidence of 11egligence 011 the part of the 

I 
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dri "'Or of i h i ruc1 ... a~ 
.·ion to the jur .... of th 
la 11 t \ 11 °,1 i g;e11ce.'' 

to "\\"a rra 11 t i h 
c1u t iou of tl1 

uhmi. -
l f e11-

Tn the en. e at bar, th def -ndant conl<l 1101 b \ ... 
] )et ·d i ) n ll ti ·i 1 n t i hn t i he 1 ln i 11 ti ff \Yon 1 d . 11 d-
dc11 l Y dn.·h aronnd th 1 corn r on roll )r .·kat In 

• 
·1 r o o cl i 11 °· a i a lo v r n t of , 'J) \ d a 11 d i 11 ob \ Tin°· i h b • h 

tr· ffi . 1 i o· h L '' th l d f 11 d a 1 l t \ 1 011 ) 0 f . 0 ll cl 11 i "\Ya '1 

i h n i of a 11 or dinar i 1) J) r u d 11 t p , o 11. 

(h1 ( 1
• J). 14, 1. 17, plaintiff i .,tifie l ihnt \Yl1e11 ,]1 

8 i p 11 cl Of r t h O l1 r h' ; h ) di ( 1 ll O t l a 11 )'" n1 n eh i 11 (l .~ 

co n1 i 11 ~·, h 11 t , \' h 111 ' h 1 g· o t t o th c P 1 li q~ o f t h c . · t r P t, 
h 1 , 7 n s nit r n t \< l h )' t h 1 1 i g· h L, of th n1n eh i 11 ) , n t -

1 mpt d to tn r11 n round, n11<1 ,, as th ~11 . ,t rn ll . ()n 
( 

1 
• l . :2 2, o 11 • r o . 1. , - ..... a rn i 11 a i i on , t h \ 1) 1 · 1 i 1 1 t i ff t t '. t i li 1 d 

t h n t i 1 1 n 1 1 d i a i 1 l. h \ f o r \ . ' 11 \ \ 111 t o ff i 1 1 1 e n r h, i h 
1ig·ht re<l foi· A ilanti \v 11n 1 trafii ·. It hP11 • 1 

111_11, ·t ha r \ 1> 1 11 g·r <111 for i raffi i 011 ... ) \r ,J 1·1'~ )" J \ .. P-

1111 P. ( ) 11 ( • p . 14, 1. :2 7, , Y l P 11 l) le i n i i ff .. , L · a s k 1 d 
h \Y fct.'i th\ Jal' '' cL' •0111i11~)', .·h \ i ,'i ifi ~d i ha1 'h 
o u 1 1 11 o 1 " a . ho , f, L 1 i t \ , L · , o 1n i 11 g·, st n t i 1 >· o 11 1 ) 

t 1 le l i t \ \' n 1 
• 0 m i ] lg f H t i 11 h 1' I • r1 h a t i i 11 1 li 

• 

\ . ( . () f i 11 r) l a i 1l i i ff i h ) \ 0 ll 1l ()' o· i l' l h ) l' 1 f 1110 \'" i 11 o· 
• . , . h h 

o n r o 11 1 r .1 kn t e, 1 a 11 d a i tr a i d C)l 11 & 1 >. ,. i h P l i g li i. . 
. \ i 11 0 o t h I l' J O i 111 i 11 r> l a i 11 i i ff ' .' i P .' t j ID (>11 i S a 11 a 1 -
1 P 1 pt n1 n d i o 1 ml 11 t 11 g· 1 i g 1 n 1 c i o i l 1 \ d t \ 1 1< l n n t \' 

,,... 

•01H1ll •1. 
[J )1<11 I 11rl ... \ thP plainiifT'.· o1h r ,ritn<1.1s, 1<.·ii-

f-i \ l 011 (_. J). :10 1. ~, that \ did 1101 PP the aeeidc nt 
lu \·1. i·tllTi11? io a third p r.011. 1 itl111· of th) 
other 1,,To 1>Lti11tifT'.i .. i111 ,

1 
\~ ,'H\\ ·111 aceid<111. 

\ g 1 i g· <>-11 e P i . · n f n it- \ h i r h n111. 1 he pro .. Pd . I i 
,, i] 1101 h< 1n· \:um 1d. 'l( ( 10,uhe 1. [>uf;li J e1 vi .1C 

J> iil1ra.11 rnnpanN, ~),) . ,J. 1 . J 7. 0 ·lio· 11 • 

ca111H t b iuf rr d fr 1n h rn \r happ 11ing of he 
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accident it If. Ki1igsley v. the D. L. & W. Rail-
'l ·ay, 81 . J. L. 536. 

II. 

\_ 11011-11it l1ould be granted ,Yhere plai11tiff has 
l>) h r o,vn ide11ce sho,v11 herself to be gl1ilty of 
co11t ributor~y neg·ligence. 

I11 11ro1c;n v. Ra,il, oad Co., 68 N. t_l. L. 618, this 
1011rt 1"(' r ~r )d the judgment for the IJlai11tiff., l1old-

j 11g· that th\ trial J11 lge sl1011ld l1ave gra11ted a 11011-
u it. f)la i 11t i ff attcmrJted to cros8 011· foot the trol-

lc r tra k. laid i11 the middle of the street at 7 .00 • 
o 'clo ,]y in th eve11i11g 011 Febr11ar. T 12111, whe11 it ,vas 
darly a11d raini11g. 1-Ie ,vas str11ck by a trolley com-
1110· fron1 th ast. I11 that directio11 tl1e street ,vas 
strai 0 ·11t for a lo 1g· dL 1 tance. T1he l1eacllight 011 tl1e 
troll 1.,. , n.~1 lio·hte 1, as ,vere alRo il1e lights insicle. 
r1 h 1 1>1ai1li ifl' te. 1 tified il1at ,vl1e11 he. 1 tarted to cross 
th 1 1 r 1t h lid not ee the car, but before he sua-
c 1 led in cro. 1 i110· he vtL 1 stru ~k:, tl1011gh he Rte1Jped 
cl.· quie]Tl. a. h0, 'ould. It "\YcL' h :\ld that upo11 this 
t . 'Li1no11? th } plaintiff ,yas ·o cl 1arl)r guilt)T of co11-
t rihntor~ T 11 }g·lio· n e' a.1 to requir tl1e gra11ting of a 
11 0 11 - 11 i 1 . rr h ) 1 01 l 1' t 1 a i (1 : . 

'']11 aitempti11°· to cross the track:s a duty ,vas 
)d 011 the 1>lai11tiff to tal ... e s11cl1 care for 

hi· :af 1? a.· rPa. 1 onahl) IJrudence nncler the pe-
<·11 Ii a r · i rc11111, ·ta 11 >e, 1. I-Ic ,Yas hound to nse 
hi~ 1>< \Y }1'. of oh.1 r Tatio11 to di, coYer the ap-
1 ron hinµ; car, an l to O~Te1·t his jndgn1e11t 110,v 
to n \ oi d 1 h dang-Pr of a coll isio11.'' 

In /~1a.qe11 r. Jer._ ey City, etc. ,, Ry. Co., 74 N. J. L. 
699, tl1i 1011rt r , .. r d a j11dg·me11t for tl1e plai11-

• 
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tiff 1 c a11se of co11 ·ributor~r neg·li0 ·ence. I-Ie 
a1i0 ·ht cl from a troll \ r ar a11 l 1 ehin(l the 
car a 11, 1 Rt p J) l 11 rJ on th \ o th r tr n · 1,.., y h r 1 h c ya 
' lru Jr h)T a troll l\ T o·oing· i11 th) 01 lJORit \ dire t ioll. 
'l1he ( ,on rt a i l: 

'' Th dut. , of a }J < r >, dl> d of 
·a.I n11i l1iglr\\H) lL't'd b. r ,}i vehiel(\' lu l ) 11 
d c1ar 1 1 in. thi. court to r 1 quir, l im to 11.· hi .: 
1 o, )r of ol rvai ion to ol s r\ 1 nppron ·bing· 
,.,, ch i c 1 e 1

, a 11 d to ) ., ... r , i . , l a r la 1 on n L 1 • j 11 d 01n 11 t 
\Tl lJl und ho,, to ero .\· ,Yithout Jollision. ' ' 

.In l 11ilwl1en1 .lJ 'l. (Jousnliduterl '11ro ·t in111 (
1
0., G--1- T. 

J'. l.1. G 7 ' i, h i . 1 
(_ ) 0 ll 1' t 1 ll . t a i ll • d . t ll O 11- 1 u i t . r 1 h l 

1 lai11ti·ff, a 0 ·irl 11jn 1 .T of n~.; l', a· ... T ,,,T_ 
nr]'" \.vl1111\ ·1 ,J\ril 1it. hl had ,iih h 1 r li\r • • 
thr \ l-)Par-old l roth ·r. ~rh l \Y( 1 l' .·tr l •l'" l ya \i 

I O. I 

car. r1_1i) littl bO) \YHS 1~i11} l a11<l th\ plainiifr ,,a ~· 
ii jur )d. 'J~h 1 \J11rt . aid : 

'''l h 1 alntar .. rule o[ dut. ,vhi Jh rPqnir 11H! 
ordi11ar) T trav :i] r, i11 ~ro.1 ·i110~ a ·t r: il, ·a.: 
to 11. 1 

, hi. po \Y P 1 of o l , r, , l 1 i o 11 t c, d i , · o , T r a p-
l r O a hi 11 o· ' hi(' 1 p , a l1 d h i 1 1· ll d o·n 1 \ l 11 l l () \ \ ' n ll 

l ' f l 

v h 1 1 1 to J r o , it 1 o 11 t e o 11 i s i o 11 , i • : 1 o hi ll d · 11 ~>· 

up O 11 th 'hi 1 cl' that i S ' l 1i, j,u r is ; a 1l 1 i r t h l (' H • L 1 

a r ) 1111 d i , · ]J n t Pd a 11 d i t : 1 > p Pa 1 • l n r l . T 1 h n t h e 
l1n act Pd i11 c11 ti r 1 i • r \~.(ard o t' that d )g•rpp o I' 
I rnd )1 P ,hi ·h 1n·1.T h \ r la. onnl>l/ , .... p l(•1 }d 
from 01 } of l yPHl\', an] hP ·r, 1 i11jnr.-r 
th r \1) .. , h) an11ot r )ov r,: nd in ihc11 ',L 1

} 1h \ 
Ill }:' 11011 or •0111 ril>u or. ll 1g·liµ; ll)(' \ Le< 0111 Oll 

for th ourt to dPt }r1niue. 
I th i 111-..' th C 1' f O l' \ \ h \ }l 1 h l p] a i ]) 1 i rf a 1-

i ( \ lll ]> i pd t ( C .. () ' 1 <l ( } f l l( l ( 11 t ' 1 . ( (' 1-.-' d cl ]11 i (' l ... 
pa , a h di 1 i th ll' i1 l' roni of t hP ·a r , l j h 
h . \ Y, o I -1 I' u h j n g· h 1 1 11 ' l\ i 11 to d ll o· r 
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,vithout looking·, actecl i11 11cl1 e11tire disregard 
of 11 )r dn(y tl1nt th~rc i~· room L11t for 0110 opi11-
io11, and that is that Rh<1 ,Yas guilty of co11tribu-
tor. r 11 g·ligcnce.'' 

I11 re 13ora, et a.l. c. lTelloii- ( 1ab (\J1npany, 135 1\t-
lalltie, 889, ,ve f-in(l thi. 1 liourt stati11g: 

'' 011r ~rraffic 1\ t ( I->amphlPt l-1a,vs, 1915, l)age 
306, S ) tion 25 an<l Sectio11 12) as amended by 
PnmrJhl t I:1a,v, l!)lG, l)agc~ 4fJ, 8Prtio11 1, 11ro-
·vidc\1, iu pffe ,t, that i11 places ,vhcre (as in tl1e 
in 1 ant ca.' ) tl1c 'C. are on thP averag·e leRs 
than . one hundr )d l'Pct apart, J)C<leRtrians sl1all 
ht Y th C r i g-11 t Of ,v a Jr O \ T Pr VP hi Cl PS at a 11. 7 Rt l' e et 
ro ing· in, the absence of nn.T mu11iripal reg11-

la 1 ion r ) la ting to such cros:i 11 °·. '' 

11-lvcn if the plaintifI ,verc a pPdcst ria11, lier testi-
-;;.,, 

mon 1 clcarl T sho, Ts that i raffic at the i11tersectio11 of • • 
,, ,J I\ 1 }y a11tl tla11tie . \ YPnne., ,vas co11trolle<l by 

1 i 0 · h L, op ) rat } <l 1 ry th ) c i t~y, C. l). 2 2, a 1 so C. p. 12 5, 
th) Con rt 1harg·ed th ju 1')7 • 011 C. p. 22, 011 cross-
)_:·nmi11a ti 011, plaintiff testific(l that tl1P lig'l1t ,vas reel 

for tr•:dli on At lant i 1\ vPnu tlo,v11 ,Yhicl1 sl1e ,vas 
0 ·oiu<)' ,Yh 11 '-'h ) ·tarted to cross tl1e ·treet. b 

Ill. 

v\ h l') th tt\ 1 limo11y· "hO"\YS a: a matter of la,Y • 
ih( t- thP plai11tiff i~· 0 ·nilty· of co11trihntor3T neg·ligence 
1 he (_~our1 ,Jioul(l grant a motion for a directio11 of 
\ 7 1 r(li ct. 

I 1 a in 1 i iT i 11 i h L, P ( 1 i s r · gar d c d th c i r a ffi r 1 i g 11 t P, 
C. I . 2~ 1. ~O. Sh furth ~r ,Yas procee 1i11g at a very 
r a I id rat , . p. 84, 1. 3 0. 011 C. p. 10 2, 1. 7, her com -
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panio11, A11toi11 tte 1fill r, tc~ tified, '' v\ c ,vere slrat-
ing1 quite fnst oming· do\\T11 th \ a Vt nnu. '' ]j urt her, 
the J)laintiff eith r di. 1 r g·ar l ,<1, or h \canR \ of h 'r 

~eel , a; 1111ahle to < b .. th) \\Tnrning call or 11 r . compa111011. 
Se~ Ba 1lt 1· , ·. Clreut .11tlanti · a1ul ])a ·ifu; 11 a 1

0 11n-

pany, s11.pra. 
I11 '.l-1 ·Gra,th 'V. 11h(~ =>1ri ,fer. ey F:Jtt'eet Ra.ilu ay 

Conipa .11y, 66 . ,J. lj. 0 12, (_;onrt affirm \cl th di-
r ctio11 or tl1 ·vercli · for th< l f ~nd'111t h a11 c ol: 
tl1 p1·1i11tiff \· co11triL1 tor .. T 11Pglig \nc . I?l·1i11tift "\V1,' 
ros in o· 1Iark: t St r \ ) i 11 \,va rl .. and did not lool 

for a \Pt ar ) .. Ti \r>t cL1 }1 'l lPft t}1p sid \YH11'". r1 h 
acci 1 nt o i •urr d al ont nin o ·' lo Jk i11 tl1P P\ ni ng 
11 ar th\ in1 ,tio11 of J3road a11 l · lark \t 
P 1 a inti ff 1 i cl 11 o t 1 e th \ n r n n ti l t h P i n. · t ·l 11 t o I' · h \ 
nc i cl \ u t. l n th i 1 

J a • r, 111 o t i 11 g I' r o n1 t h P ea P ) l 
e u; a, r k JJ as. , <; J 1 .r; , r 11 a i z ,, · a,.zJ C o n 1, 1. J a l .IJ i . 13 l n ck, t h , 
011rt ai 1: 

'',~ mu, 1 t re ur to th 1 g· 11ert 1 rul 1 ,Yhi ·h r \_ 
q 11 i r . . 011 ) ' i 11 ) ... -,. er Ji 1 i 11 o· 1 l i 1 a\ V r ll l r i g h L ; i ll . H 
l la vhPr tlH P""''" )r ·i.,) >f lik \ ri~2)1t., by ( ther · 
ma ,. J) u t him in l) r i 1, to 11. · \ u e 1i }) r 1 e, u ti on a 11 d 
inr 1 l'or 11L1 ~1af t~T ,L' a rPrL 1011ahl .. prnd .,n·t nan 
vo11ld 1L 1 nnd r thP cir ·111n.·1a11 • \.'. l11rom 
rn1 it may" h . aid in ge111Pra1 that 011) , ho 

011 foot c long t ~·id( < n~ 01· path o'' H 
hio·}r,, a~ m1L 1 t \ hi. 1 po\Y \rs ( l' ol>.·er\'"t i ion in 
r · 1 r P · t o o t h \ r IJ • • • \ 1-. · 1 h Pr o 11 , a ll d a r P · L 1 o 11-
' 1 l j 11 cl O m \ 11 t t O a V () i d CO ll i . t i O 11 • 1 1 l J ]' ) • I ; i n o· 
th) l'O<. d,Ya.r n foot l)H, 1 

'( 11g )1' lik l u. (~ 
hi. J)O\\' 1-. of ob.·e1r,ratio11 to \r approa h-
i 11 ()' ,r \ 11 i el 1 a 11 ] a 1 i l'" l ·111 1 o·m )1} 1 y l l Pll a 11 d h o,Y 

h ' ' ' to ,· Yithout >11. l 11 t 1t \ ln1t 1 1' 1
, 

l Ou 1 1 l 1. ' i Ji d ()' r ., e Of a 1' r 11 l i l' ) l .. r e L 1 

th t r quir cl i1 tl1 form r ca , not b cause 
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the right of th foot pa1-se11ger a11cl tl1c ri.gl1t of 
th clriv ir of a ·vehicle cliffer, hut hccanse of the 
cir ·unL 1 it nc .\ rrh} ·vehielc nsualty travels at • 
a o·rea.t r ed-it ca1111ot o quick:l)r stoppec1 
or di Yerted from i tR on1\ a street car ca1111ot 
}evin tP from it 1 track; ,Yhile the 11asser 011 foot 

mn,... 1ni 1 ... 1,... 1 top, tur11 or G"\ ... e11 retrace 
t 1 1 '' 

rrhc~ trial ,J11clg·e C rrP l in cl1arging' the jlll"Y tl1at 
th~ J)lc inti fT to lH~ eo111-·id \retl ns a pPdestrian, 
a11d h: cl thP rig·ht of \\Tay at Pt interseetions, al- -
tltoug·h hp \ ,L' n1 thP tin1P 11roePPdi11g across tl1e 

1 Pt 011 rollPr lratP~.-
eartd'til (~~Ta1ninat1011 ol' the ha~ failed to 

d i • , I o ; < 1 an y i 11 \V h i e h 1 h < t P r n 1 ' ' 1) Pd PR t r i a 11 ' ' ha R 
hP 1 11 ch finP<l or in \ Thic'!l the qu hPre raised 

hPPll . ])l'P.'( ntP<l. \\-,-Phk tPr' " ·1)ictionar)r d fines 
thP I 'd<\ tria11 a~· f'ollc \\': 

'' 1. < 1 oi n µ; o 11 I' oot, l)Pl'f Ol'lllPd on foot. 
~- ()l' 01· pPrtai11i11g· to , Tall'"illg', hence slov·v, 

dnll or c'o111n10111flne<. '' 

I~ y <'<>llll ll 011 • agP, t 11 < l eo rrPe.t 1 y· · o; tl10 ,vorcl haR 
b(\('() ll l p ( l i VP () r t lu t e la~. 1 

() r pPO])l (' \V ho 111o··vr 
<'<>1ll] , rati Pl, fro111 111aeP to J)larP, l111aid0d 
h . .,. an. T JllP<'hani<'nl 111aehi11Pl')T. \ ])Pdc\stria11 ,valks, 
\YhilP a roll \r .·katPr n1a T he ·airl to p)idr, 1naking· • 

~·p or \\ h '( l ' l'P rol Tl rl,t~· 111 or hall hrnrings. 
·1 t nP Pl' hPt\n eontPnclPd that a IJrrson pro-

J) \l]j11µ; ·t bi<'.TelP ,va.· a 11rcleRtria11, yet Rl1cl1 a p r-
"< n L1 I rog·r ol \l __ ... b~T u ing the feet, aided by· 
a 111 cl1anical d ·vi e. 

• 



I--'il., wi e, on \ on a tri ~) cl \ i '1 not \r cl n 
JJ cl\ ·trian. _r 1 t, .. ,}1 a 1? i, 1nerc\ly 111'1k·11°· ll 'P 

of n, n1Pehanieal d l\'"i, in '011j1111 ,tion \vitl1 I< \VPr 

.. ·11111 lie l b" · tl1e 1( 0 • • ·1ncl a11 liPd b", l)rc\~--. 11re 011 

tl1e pPd:. l 1 by· t11 \ r \ 1t. 
I 11 the IJI'P.'Pnt C"L'P l)]aintifT ., 1 r< • \V' , t iclPcl 

l> v· art i fie i 'll 1 n \ ' 11 : • r 1 h ! r o 11 1 r . · I q 1 t ( . · at t n 'h \ d to 
" . 

. her : l)Pr1n i tt \cl hPr to tra r< 1 at t rat \ o l' .. · pPPd 
1na11y tin1<1 · fa,.·t<·r thu11 .·h \ ~0111<1 lurv \ \V' lke1 l. 
\\ThilP it :va.· llP<'e.·:ary that :he lL'P l1Pr lin1h.· i11 

" 
, l)l'OJ) lling· hPr.:P1r 011(\ 111n.·t nL·o lL'n thl 1 liu1h.· \\ h<111 
r i 1 i n g· a hi<,. · < • 1 P. I 11 , ,. a 11,. i 11 g· i h < 111 Pa 1 1. · o I 1 o e o 1 no- . 
iio11 pro,idPd by 11·ttnrP i.· < 1011<1 11.·p 1. Ii ·:· oh-
\ i o L · l " · 1 Par t hat a 1) 1 d t\ ·tr i a 11 pa , i 11 g· a 1 on g· 1 u L · i 11 -
· ·taut '<>11' rol o\rpr hi.: n10, e1nP11L· i11 <'<>ntra.·t to onP 
1novi11g· on \Vh \PL' .·Pt in rolll r hp·• ring\· ancl n11-
: i ln 1 h.,· a11) 1 rakP. .It i.' illog·i('al to plaC'P i11 ih<' 
,·a1tH! ('<. tpo·or \Vith 'Ollll)Hl'at ,i 7 p]y :lo\\-1ll()\Ti11°· 

h . . n 

1 ( rl e I 1 
• 1' i a 1 L ; a g· l' () 1 l I) \ Th () h.. \ i rt l1 ( () r t h p i l' ah i l i t y t' () 

,'J PI 'l1l 1 thciir dP '1'( a.·Pd t bi lit) h <'<>ntrol ilH 1n -

• < I\ P. · a r P • o 1 L · t a 11 t l ) pro, i 11 g· a 111 P n n < • P t 11 < 1 < 1 · 1 n µ;i\ r 

to thoRP . an1P l Pel r1 hi: i. 111Hlo11ht < 11.,. i h, 
po:i ti Oll takt'll h) a g·rpa t 1111111 hP l' Of' ll llll l j ei p: 1i l i P.',. 

1' \ 1 1l] t ,i 11 g· ill t hp l a. ( g· p () r () l' di 11 ( 11 e ('., cl (' a 1 i ll g· . ; l \ -
·ifiea]ly \ it11 rollur :l,.nt(\' . 

• 
f'or P~ .. < 1nplP an orc1in, lH'P reµ;ulnt ing· roll Pr 

,: k at i 11 g· ) 11 t h P J) uh Ii e . ·tr 1 Pt., o I' 1" h P ( 1 i t > o 1' ( \1111 d \ 11, 

] ) ( . . . ( d at a l ll p ( t i ll g· () r --h \ a n l d (\ Jl i i 1· \. 1c )1111 'i 1 
l\[ar ,}1 2 th 1 07 : 

'' - 1 o .·n ,}l :knt \r ,'hnll pr p I hin1.·<'ll' or 
11 1'. ~1f 01' a1lo\ hin1:c lr 01' 1r to l)P 1 r< -
pe11c 1 :. t [ g·rpatPr ,'l P \d 011 ( ny .~u ,}i ] 11hli' 
. tr 1 et than at thP rat of PiµJd 1nilP: nn honr. 

Fr- () . 11 (' h l '"' t ( r . 1 h n ]1 l 1 .. p ; 11 \. I 
1 i l r \Va 11" 0 f 

an",,. p11l lie , tr et in th I~ ir: \ :~eond .. rl hir] 
F ur h, :B iftl1 , ntl1 Eig·htl1 inth or 
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Te11th ,Vards of the City of Camden for roller 
sl{ati11g· purrJoses, where sucl1 street is paved 
witl1 811eet as1Jl1altl1111, nor shall a11y sucl1 sl{1ater 
u , au~v sidewall .. of any p,ublic street i11 the 
1£leve11tl1 or r_rwelfth Wards of said city for 
roll r skating· l)ltrposes. '' 

Thi , ordi11a11ce, a11d other si111ilar ordina11ces 
d 111011 ·trat) tl1at roller sl~aters are to be considered 
a' a ~•l)l)aratc cla '1 -. of tl1ose using the highways. 

rrhe 1tai) rrrafiic ..L\._ct, ( 1l1apter 156, Laws of 1915, 
fl 1 HlllPlHled h~r ( 1lu,11Jtl)r 24, Laws of 1916, Cl1apter 
141 l ja vv • o t 1!) 18, \VOllld see111 to recog11ize this dis-
ti11 ·tiou. l_> art 2, Neetio11 7 ( 3) catalog'l1es together 
bi('Y •lp rider· an(l 1Jerson8 011 roller sk:ates whereas . ' 
th )r) i · ·1 ~· )1Ja1 ate ectio11 dealing· with pedestria11s. 

\\"" ) tl1eref ore res1Jcctfully sl1b111it that for the rea-
, n, above 'ta ted, tl1e jl1dg111ent should be reversed. 

srr 1\._liR,. SU1£11.bJRILL & LLOYD, 
Attor1iey~ for and of Co1rnsel with 

Def e1ida1it-Appella1it. 

' 
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