
BULLETIN 976 

ITEI!r 

STATE OF N~J JERSEY 
Department of Law and Public Safety 

DIVISION OF ALCOHOLIC BEVERAGE 80NTROL 
1060 Broad Street Newark 2, N. J. 

TABLE OF CONTENTS 

JULY 6, 1953. 

1. ·coURT DECISIONS - ·FREEHOLD ET AL. V. DIVISION ET AL. - ORDER OF 
DIRECTOR AFFIRMED - HEREIN_ OF BHOTHER SITTING IN JUDG~NT UPON 
BROTHER. 

2. IMI10RAL ACTIVITY ON LICENSED PREJ>'.fISES - INCREASE IN SUCH 
ACTIVITY - WARNING TO LICENS~ES - PENALTIES WILL BE HEAVIER THAN 
HERETOFORE IN CASES OF· THIS KIND. .. 

3. APPELLATE DECISIONS - PRICE v. IITLLBURN. 

4. APPELLATE DECISIONS - JERSEY.CITY RETAIL LIQUOR DEALERS 9 

~SSOCIATION v. JERSEY CITY AND DAL ROTH, INC. 

5. PLENARY RETAIL CONSUMPTIOrT LICENSE - APPLICATION FOR, BY HOLDEH 
. OF CLUB LICENSE, DENIED. (tIILLBURN_) 

6. DIS·'2UALIFICATIOrJ - FALSE AN3:/ER IN APPLICATION - PETITION DENIED 
:"TITH LEAVE TO FILE A NEW PETITIOE AFTER SIX MONTHS. 

7. DISCIPLINARY PROCEEDINGS U,Ianchester Township) - EFFECTIVE DATES 
FIXED FOR SUSPENSION PREVIOUSLY II~~OSED UPON REOPENING OF 
Busnrnss. 



. ·· STATE OF NEW JERSEY 
Department of Law and Public Safety 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
!, ... 1060 .Broad Street , .Newa~k .2, .Ng J. 

, ; ' .~. • •• ! 

• • <.' ••• 

: - :- ) 1 to ~ J ""') /if;:· · . : ,,;/ / i 9 .t .:1 •. BULLETIN·· ·9?6 · - · ~f;;, 1 /J. ~-v~/0,-it- ~ -~ . . . /I. r. 
.· ' (;' . - . 

JULY_6, 1953. 

1. COURT 'DECIS-IONS .:_- FREEHOLD .. E1T AL. v ~ .. DIVISION- :ET- AL. - ORDER OF 
DIRECTOR AFFIRMED - HEREIN OF BROTHER SITTING IN JUDGMENT UPON 
BROTHER. 

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION 

. .· ~-374/52. 

TOT/!NSHIP· COMMITTEE OF THE 'TOWNSHIP ) 
OF FREEHOLD and HAROLD F •· McCORHI CK 
and WILLIAM So McCORMICK trading as) 
McC011MI_CK BROT_HERS',: . . : . 

. . ·· >. Apfiel'.lilnts>; ) 
. -v:.s- .. . " ·:..- : ;; ,,-_·. ,; ·'• :". ._ ... '. ·} ·<CIVIL-ACTION 

···OPINION··· 
•-,,I ' '' 

WILLIAM H·. GELBER and .nrvrsioN·'_·OF ) . 
ALCOHOLIC BEVE~AGE ·coN1Rot, . . 

' ) 
~ · · R~'.spohden_ts •.. 
- .- ..;. - ..: -'; ·-. .- - - - ) . 

Argued June 8, 1953. Decided June 24, 1953. 

·Before. J~.q:ges ,.Gold.pian_i-i, ·'Small~y and :Schett,ino •. 
• • ' • ' • ' ·• ••• • i· 

\ .. ... - . 

1vir •. Ale:xari:d.'e~ ~Le:vdh~uk ;arg~-ed: the cause for Appellants. 
; ', ,, , ~·,. ~·~.· :, , ' , .. ~"· ~. 1• I ' '. ' • .l , • , ' , : • • • ' • " • : 

Nb.~ •. San1u:·e'l· s·agotsky argued· the .c.anse for· respondent, William H • 
.- · ·:;:".:>:.".:Gelber; (·.Mr. _.Melvin. s-• ..rr~aub:,.··on the brief.). . · ... 

M.r~~ ·3~~·e1:: _:B::o.~.,·lI~·lfand -ar~u.~(i -~l1~. ~ause" :-for respo_nqent ... A1Goholic .'_ 
........ :Beve.ra-ge. Gontroi-• .: ·_Mr.~ .Theodore: ·D .• : ParsonS:.1 "Att9rney General 

._ : of 'Ne.w jJ:e:r;-:;:>ey1 at.t:o~ne·y:. · ·. 

.;:_ ·.· .. 

This is an appeal from an order of the Director of the Division 
of Alcoholic Beverage Control reversing the action of appellant, 
Township Committee of the Township of Freehold, in i~suing a· plenary 
retail di·str;i bµtion- license. to appellants McCormick Brothers, and 
ctii~eC"tii1g · t.he- :c.ancellation· '.of ·the license~,_ · . " · . .: .· . '. · 

·· , · On Juie ; ~7~· 1~5~ th~ fo~ll~hi; colUJJ)i t~ee ~~ok' ~~~~i · a~·iion u;on 
an ordinance rel'ating--'to "fhe i'ssuance .of ·one· plenary retail distribu­
tiqn. ~ic.en~.e.... Tpe r~cor!"1 :is .:pot clear as to the p~ecise coµtent of 
.tha~ ord:Lriarice,, but". y:Je"~ gathe·r the result· of -~he'_ .. ainehdnient was that . 
one .. such ) .. ic·e.ri'.s:~- -.could be .rssued .upon the vo.te-. of 'two. of 'the three 
members·.ar.,,tpe-._·commit'.~ee·- . At th~ saflle, meeting, committee had· before 
it _four ?-PP'J~.icatibn.s. fqr ,:that license, :whicI+-'iD:·o1uded one hy the 
McCormi~C:k Brq,t.her's" and ·another by respondent, Gelber. No .. ac.tion was 
tq.k~m_-4p6n;~_::t:1:n·y'.; .. :0f .. the;::-:a.ppl~cation~.-other.·t_li'P:n the· McCormic-k applica­
tion·,·· ·and:.-'·the',:·:·:r-~·qobei p.f'. the proce.'edi.ngs ·or-that ... day disclos.e.s. t'Wo 
members .. ~o.:P!~·rig ··To·l~ .. the' .. Mc'Cormick .. µpplicat-i.or1:·.-and ·the. remaining member 
~'not vh:,o~ng···~H~: : .... Ff'om· th.at action· Gell;ier ·app·~a,l-ed th ·t·he Direc.tor, who 
·~ntE):Y.e-tj< .. tne ·arde:f,: here·~under re.v:L~wo - . . .. · · ~ , · 

'• •• ' • 7 

A full blood brother of the McCormick Brothers was a member of 
":,he township committee. He abstained frot11 voting upon the amendatory­
ordinance described above, but upon the consideration of the applica­
tion., his was ·one of the two votes cast j,n favor of it. The Director 
concluded McCormick was disqualified because of interest and his dis­
qualification vitiated the action of the committee. 
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Appellants cont.end· (1.). The Direc~.tor v~as without jurisdiction to 
entertain the appeal) ·(2) McCot·mick was not .disqualified; (3) if 
McCormick was otherwise disqualified, the rule of necessity author .... 
ized hi.s· vote because the third~ committee member abstained.P ... ( 4) the 
vote· of "the abstaining member should be deemed to be an affirmative 
vote, and thus the necessary vote of two members is supplied notwith­
standing the .vitiatfon ·of McCormick9 s. vote~··. We will consider the.se 
points '.in·· the s.tated or.der.. . ' . . . 

I 

Appellant.s concede"the appeal was authorized by R. S. 33~1-22 
prior to its am'endment in 1946, but urge the amendment re.moved that 
:--i.~ht. The amendment added the words· italicized in ·the. following .· 
provision~ 

.. 

vvrf· the other issuing authority shall i.ssµ:e ·a 
license, or grant an extension of said iice'nse ·for a 
limited time. not exceeding its:._Jerm 2 .. ·tfr·. the executor -
Qr administrator of a deceased licensee, or to such 
:f?..e~son who ·shall be appointed by the courts having 
jurisdiction2 in the event -i}f_::the incomnet.ency of. anY. 
licensee, any _taxpayer or other ag·grievec;l person· 
opposing the issuance of such licen~e~ ~~y, within . 
t~1irty days after the issuanc<~ of,. such license, appeal 
to the commissioner fr.om ti1e action. of the issuing 
authority. i 1 · 

•· . ~-· 
I :" .. 

We are satisfied that the a.mendm~nt had no such effect. Its purpose· 
was merely ·to add to the category -of appeal.able· ·actions ~the grant of 
extensions in the situations embraced in. ~he. i t.al~c.:tzed .por~c:L.on in 
Ol"der to fill a gap in the' statutory scheme. It 'couTd not' "have he'en 
the intention .of. the ... Legislature to tenninate a. right_. of r.E;view. e>.f ... 
the issuance of licenses. No reason -.i.s sug.ses:ted why; the ·Legislature 
would hav.e planned the curious s'~tu.ation for which appellants con­
tend.· : Thn construction urge_d .by app·~llants could· h:ot. be .. adjusted . 
with the legi·s1ati1f'e ·objective that the. ·nire-ctor- be v.ested ·with 
jurisdiction to accomplish i~fair, impartial,: :stringent· and .compre~ 
l1ensive administration of the statute.n Brush v. Hock,· 137 N.J.L. 
257, 260 (Sup~. Ct. 1948) •.. We canriot. attribute to the .... L"egislature a 
purpose so at variance with the c01mnon sense of the situ.at-ion when 
t~1e language used is susceptible of a construction 'in h'armony with 
it. 

. ·'· 

II : { ' ~ ' : ; 
. . - f ~- -

·.The grantin·g of :a liquor-· li.cense-_'inv~ly_e:s_ a.cti.ori.",:jucfJ;:ci~'.l·· in.' .. 
nature. Dufford v. Nolan,: 46· J:& J. Lo 87 (S~~ Ct-': ]J~84). : __ The" · · 
-st~ndards <;>~. disqualifying inter.ept he;r~e. c<:mtrolling c_~n b~ .no. less 
exacting ttian. fn~ the case- of purely -ju~i'ci_al .. i3-Cti.on... · ·- "" · :. 

• ,: • • ,' • \ • ', • ' : :' • • ! • " • : ' • \ t ' I ~ • • • • \ - " • • : / ' 

". ,, The-: briefs. deb.ate whether there exist,ed~in this ¢ase :a· ci'is-· 
qualifying ~nterest ·beyond ··consap,iuini ty·. · · "tJe; th~nk · i.t, ... \frfriec·essary to 
explore that quest~on since the undispu:ted b;Lood int.ere~t .her-~ . 

··present ~s disposi ti ve.fl· "· l.t is the rule _b~1:il'?- ·of complp_g l:~w ·an:d··:·b.y . 
. statute. that "the ·r·elation.ship- o_f brothers· dis--qualifi_e;;(.a. :.judge) and. a 
· ie_ sser ·standard: cannot _h~re be ap. plied. · N~J•y• 2Ai 15~49; cf_·~- . _ .... · 
~~toll v. Gariss, 38· N.J.L.-"2QP t~s_tm.~~ .. Ct. +,875 ~·People .. , 'ei r·e-1. qe~ds; 
}°n 1:1icDonough,· 13. N.·y~ Misc. ·677·.~.35 .!J:_Y.~_.21.~ _.(S~p . .-·ct·•.; lBQ~)· ·~,.·~. 
, arfirmed,, 40 N.YoSe l;I.47 (App. Div~ l89bf. se·e a,lso' Vannoy Vo .:'. .: 

~ivell§.,. 23 N.J.L. 201 (Sup .• C_t .. !~ lcf5"1Lz Low v·. Madison,-.~3~· conn.-.·:i..s 
oO Ao 2d 774 (Sup. Ct. Err. 1948'). · · · · · · · ' 

~ .' ! ' . . / ~ ~ ; .. \. : 

, I I • ~"' 

.•.:'' 
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·We conclude that Committeeman McCormick could not vaJ..idly vo-t?e 
on·the ap~lication. His inter~st wa~ su6ri .~s to ~ffect his decision 
as a :m.ember' of the licensing body ·exerci'sing a quasi-judicial.' '. .. 
function. His concurrence as an interested member infected· the 
action of th.e whole body, and r.endered· its. action .,v9idable• , Cf. 
Ku_berski v. Hausser™, 113 .N_.J .L ... 162; 169 (Sup.· Ct e 1934); 
Pyatt v. Mayor 1 and Council. o.f Dunellen, 9 N •. J. _ 54~557 (1952) • 

_,IIJ: .· ·_ 

Appellants ~·ont-end :that -Mc.Corm:Lck .-wa~ eligible t.o vote, not­
wi thst~n,ding .. ~he; disqualificati.o.i1,_ u.rgi,rig thq:t -wi t~out. his vote. the 
townslnp committee. would have_ been un.able to function.- , The claimed 
basis is the 'abstent'ion of the t.hird meri1bei·, from which it is 
argued that there remained but one eligible member _of the committee.· 
The fact is- that. t".VO members af th~ conu11ittee we:i;-e qualified to vote, 
and _consti t~te.d th~ requi;red. qµorum·.- . Hence the rul~. of ne_cess.i t :'./ 
did ·not come into play·" -p '·att -Vo Ma or" and Council of Dunellen, 
S Ha J. 548, 557-8 (1952)~ J9 A.L.R. 47 1925 • The abstention 
of a qualifie.d .. rnember from v·o-ting at· ;the :mee_ting did not create. 
that nec~ssit y_. which th_Ef;: principle. con~_emplates •· -

I .. · 
IV. 

It is urged that 'the' raember- who' 'was"' recorded as Hnot yoti113;~·1 

should be deemed to have voted for the· license and his vote, coupled 
wi~h the unchalleng~d a~firmative. vote, supplied.the required _ 
maJority_ of two. ·Appe.llants. rely upon Mount v •. Parker.,. 32 N.J .L. 
341 (Sup. Ct.o .1867) ~-·Abels Vo J-1cKeen 1 18_ .!'J~~ .. J. Ego 462 (Ch. 1867) ; . 
j(ozusko v, ·Garretson,· 102 N. J ~L_. 508 ( suy~ _9t. 1926),; Ehinesmi th v. 
Gqodfello~, 111N.J.Lo604 (~o &.A. 1933 • ·.· .· · : .. · ~. _ 

He need not c~!lsider whether th~ p~esent situation falls 
within the .asserted doGtrine, - be.c.aUsE? t~e partictpa,tion _of 
n:ccormi·ck ... tairited .the. action· of the _commi tte.e and vitiated it. 
fyatt .. v,; .··r~Iayor and Council of Dunellen~ 9 No· J. · 548 ·(1·95~) g _ 
.!Siibe.rski.-. v. Haussermann 1 113 N.J .L. 1_6? (Sup. _Qb__ 19_3_4). This con­
clusiO.n, which:, under our cases .wouid. be imperative e_yen if the 
thii"d. committee member had' actually. voted for the- application, 
would be 'no less imperative if appellar1ts' were correct i_n their 
contention that the non-voting membe~ should be deemed to have cast 
a favoring vote. 

The order of the Director is affirmed. 
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2 •. IMMOR.AL ACTIVITY ON LICENSED PR-EMISES - INCREASE IN SUCH ACTIVITY -
~\TJ{RNING TO LICENSEES -· PENALTIES WILL BE HEAVIER THAN HERETOFORE 
IN CASES· OF THIS KIND. 

Rule 5. of State Regulations.- No. 20 reads as follows: 

22 No lib.ensee shall. allow,.· permit or suffer. in 
or upon the licensed premises any lewdness, immoral 
activity, or foul, filthy or obscene language or 
conduct, or any brawl, act of violence_, disturbance 
or unne9essary noise; nor shall any licensee allow, 
permit ·c;r suffer the licen·sed place of business· to. 

.. : ....... ····· .. 

be conducted in such manner as to become- a nuisance. va 
(Underscoring _added~)· · · 

Our StatE? Alcoholic Bevera·ce Law provides (in H.S. 33 ~l-31(~)) 
that a license may be suspended or:__r2Ioked for a v~olation of rules 
and r.egulations. ·· 

Re' Rossi· & . Fenar·oli ·( Bu1leti.n · 97 5, ··Item 10, :decided June 16, 
1953) was a case in which an ·e~:1ployee of the licensees made rooms 
available· for the purpose of illicit sexual interco~rse. Pointing 
out in that case that for a number of years the penalty for such 
an offense had been a_suspension _of the license for_lSO days, I 
said I 

vi However~ I am. disturbed and distress·ed by the 
r~centmarked increase1 as disclosed by the Divisionis 
.recprds,. in violations of. this general nature~-· A 
-prompt·re-~xamination of. the- Divj_sion's policy with 
respect to the question of the adequacy of penalties 
tmp~sed in such cas~s-~ppears to be in order.n 

Certai.nly it i1ould appear that the six-month suspensiont3· have ... 
not effectively deterred further violations· of the same sort ·py,_,. 
other l~censees. ·Perhaps a stiffer penalty will help. -All lid~ri­
sees concerned are warned ~hat fro~ now on the penalty imposed in 
such cases will be greater {ir~e~pective of the plea entered) than 
the penalty which· would' have been -imposed. heretofore in t.1"1.e same 
situation• · 

DOMINIC A.; CAVICCHIA 
Dire'i::tor.- · 

Dated: June 30, 1953. 
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3 •. APPELLATE DECI'SIONS - PRICE v. MILLBURN. 

JAMES arid ALICE PRICE, .trading ·as)· 
MILLBURN INN, ... 

-vs-

Appellants~ ) . 

J 
., 

ON APPEAL 
CONCLUSIONS AND ·ORDER 

TOWNSHIP COMl\UTTEE OF THE 
TOWNSHIP OF MILJ:BURN, .. . 

Responde~r~ : •. :J 
- - ... ._ - ~ - ... - ~ .... - - ..,.'·-.. 

VanRiper & Belmont, Esqs.,"Attorneys for".Appellants. 
Reynie·r · J •· ·Wort.e;ndyke, J·r •. , Esq.~· Attorney for Res.pendent. 

BY'THE DIR~CTOR: 
.. 

This is an appe·a1 from the denial of ·an application for .a 
plenary retail consumption license for premises 5 Old Short HillB 
Road, Township of Millburn •. 

· · The~ thre<?. members of -the respondent Township. Committee present 
at·the n~ee~ir:ig on 0.ctoper 2·0,-1952, -when .. the matt.er of the issuance 
0£ the l~cense·was conside~~d, yoted un~nimbusly t~ deny appellants' ~ 
applic·ation. 'J.1he two .·other mefobers ·of the re$pondent Township Com-
mittee were absent at _the time. · · · · · · 

At the hearing herein, no question was raised by anyone as ·to 
the charact?r and fitn.ess· of the. appellants to~ hold a liquor li.censeo 
The answer ·herej;.n alleges, among other reasons~ that denial of the. 
application by the respo'ndent · Tovmship Comn1i ttee. was based ·upon the 
pr0ximity of app~llants~ ·premise··s to the .. public· high school. The 
lands upon which the respective building~ are situated: adjoin each 
other on Old Short Hills· Road. . ·· 

A prior application.filed by appellants for the t~ansfer of an 
~ ex:h·sting license· 'to· the same premises was. denied· by ·respondent Town­
ship Committee because it appeared that the distance from the nearest 
entrance of the public.high.school to the nearest entrance of the 
premises sought to· be licens¢d, in the normal way a·· ·pedestri'an would 
properly walk, was· withi'n 200 feet. R. s. 33:1"":"76 •. Subse.quent to 
the initial hearing,· a· walk leading from the street to t}:le entrance 
of the premi£es was blocked-off and a fence was erected across one of 
the entrances. to the parking lot.. Because of these changes, appar-. 
:ently, the distance from the· nep.rest ent~an.c.e of the· ·public high 
school to the riearest entrance of ~ppellartts.t·p~~~ises~.measu~ed .as 
required ;by law:, is ·now beyond ·209 feet. See, howev,er, St. Maryts 
..Q-re~k Catholic Church v. Manville a;nd Buczkowski, Bulletin 187, Item 
1., where the. lat~ .Commissioner Burnett said~ _v1The .object of the law 
·was to prate.ct churches and. schools by zoning taverns. at least- two 
hundred f~et awayo_ I have repeatedly indicated that this t~o hundred 
feet was a real distance·and not to·pe frittered.away by the creation 
of imaginary' remotenes,so ¥i · · · · 

At the hearing of _this app~_al· Cla~ehce. A~· Hill, Chairman of · · 
respondent Township Committee, ·\~ho voted against the. instant applica­
tion, ·testi.fied~ v~well, primarily on the ground tha_t this in~ i9 
1!1Uch too c.lose to t:1Q :high school. · The high s.chool happens to ·be· t_he 
next door neighbor ·of the inn., · I.t is the· ·11ext ·property. to· the inn. 
And we didnVt consider it a·pfope~ ,location for a plac~ serving. 
liquor. 11 Asked what effect, if any, the coii.struction of th~ wall to 
block off the entrance to appellants? premises from the street and 
the erection of the fence across one of the entrances used by motor 
vehicles had ·upon ··his . .judgmen·t, Commj. tteenian Hill _.testified~ i~I , 
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don ~t think they changed .the situation ope bit o In effect;· we still 
have an inn which is in exactly the sarrie position that it was when 
the prior application was denied. And nothing· that has been done by 
way of installing a couple of rails in a O.rfveway, or anything else 
for that matter, has removed the inn fr~m its to9 close proximity to 
the high school. wv . , .. · 

William B. Ge~o, · a member o·f responqent ':[1ownship Commit t.ee, who 
also ·voted against appellantst application, testified~ nwell, as 
stated in thes€ minutes subseque:ry.tly, I considered, as well. as the 
rest of the Committee,, all of the' grounds that had been presented, 
and with reference to the first .hearing found that in· our opinion 
that the construction of a part .. of'· a yiall and a fence, which in 
effect led a person coming from the ·direction or the high. scho61 down 
to the p-arking"lot entrance, ·which· was formerly the parking lot 
entrance, or a new entrance established to the parking lot, had not 
changed the essence of the problem. For that reason we thought it 
rema.ined the .same,· and denied .the application.n. 

George H. Pe~kins,. a meniber· of the Township" Committee who 
voted agains~ the application, was sworn as a Witness but was ~ith­
dravm after it was stipulated by the parties hereto that the testi­
raony he would give would· be subst.antially ·to the same general effect 
as that e;i ven by his two associates. on the Committee,. namely, 
Clarence Ao Hill .and William B. ·Gero. '( tn response to a· question by 
the Hearer, it was specifically br-oucht out that Cammi tt.eeman . 
Perkins~ obj e.ctions would. be the same as those incorporated in the 
testimony _of Hill and Gero.). 

. ··. 

· During the. course of the within hearing'; it was brought out on 
cross..:examina:~ion of Commi tteeli1~n · H.ill. that» in the township there is 
a liquor establishment across the street from a parochial $Chool. 
But even if' it were established that· the Committeeme1f testifying 
herein were then members of the Township Cornmittee responsible for 
the licensing of s~ch premises, it would not necess~rily follow that 
the respondept Township Committee is guilty of any unlaw,ful·discrim-

. ination.· .. In Bi scamp v •. Twpo Council of the Twp. of Teaneck, 5 N. J. 
Super •. 17.2·, · 175 (Appio ·Div. 1949T, 'the Court saidg.· · · 

.. 
0Assu.mi~g,. but not' conceding, that ·other 'licenses were granted 
under somewhat. similar circumstances, it does not follow that 
the governing·body should further perpetuate earlier-unwise 
action~ vv · · · · · 

· Moreo·~.fe·r,. it. should·. be ·noted ''that in the one case th.e licensed 
premises are lqcated across the. street fr9m the school, and in the 

.other case the licerised premis~s would b~ located on p~operty adjoin-
ing the property on which the school is' loc~ted. · · . . 

A desire by the local issuing author:-ity to keep church or 
school vicinities free of liquor establishm~nts should be.left to its 
sound discretion.·" Time and. again the State Director has refused to 
substit\lt$ his judgment for that of the local issuing authorities, 
even thbugh, as here, the premises sought to be li~ensed ~re beyond 
the 200~feet dist~nce from a church or school. Staciewicz v~ · 
Tre_~ton, :.Bulletin .35~ Item ·103 Serafin v. Bayonne, Bul.letin 107, 
Itern 3; ·Hill v •. Montville, Bulletin 148, Item 9~ · Rafalowski v. · · . 
. 1.renton, Bulletin: 155; Iterri 8; Uenze1 v. Haywood, Bulletin 310, Item 
3 ~ ,Pnrouro v. Passaic;. Bulletin 42·5, Item 1 ~ Moraitis v •. Lower Penns 
£l~ck, Bulletin 839, Item. 11~ Gianfortuno v. Bellmawr et al., Bulle· .. 
tin 900; Item 1. Bivona v. Hoc~, 5 N. Jo Super. 118 ·(cited in the 
Brief· filed in behalf of appellant) is not in point. 

It is u~necessary, in view of the foregoing, to consider the 
testimony of the other witnesses pro~uced by th~ parties hereto or 
any other reasons given in sup~ort of or against the ·issuance of the 
licenseo 
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In· aJ._l app<?als to the Director of the Di vision of Alcoholic 
Beverage· Control, the burden of proof to. establish iithat the action 
of the respondent issuing authority was erroneous and should be .­
reversed shall rest with the appellantH., Rule 6.of St.ate.Regula­
tions No. 15..- ·The.re· is no indication that respondent.is denial ·was 
arbitrary or unreasonable so . .as to warrant. a. reversal· of -i.ts action. 
I find that appellants have failed to carry the required burden of 
proof. The denial of appellants? application for the issuance of 
the license .in question ... w·tll be. affirmed.· 

Accordingly; it is, on this: 12th day of Jun~, 1953, 

ORDERED that.t.he action·of·t.he respondent Township Committee be 
and the same is hereby affirmed,· and tne ·appeal herein be and the 
same is.hereby dismissed •. 

·DOMINIC A. CAVICCHIA. 
· Direct.or. 

4. APPELLATE DECISIONS - . JERSEY CITY RETAIL 'LIQUOR DEALERS" ASSOCIA~ .. 
TION Vo 'JERSEt CI~Y.AND DAL ROTH, .INC. 

JERS~Y,CITY RETAIL Li~UOR D~ALEns~ 
ASSYN~ TUBE BAR~ INC.; FINBAR,·INC.;­
GRAY~S EATING PLACES OF NEW JERSEY; . 
JOURNAL. ·~QUARE BAKERY~ INC. £ ._: AC-E SHIRT 
SEOP, INC., all qorporation·s o;f }Jew ) 
J~rsey~ JOHN MASKE~' JOHN DeDOUSTS~ 
THEODORE G. ANTOS, doing business as ) 
THEODORE THE FLORIST~ MANGOR DRINK 
'STORES, do:Lng· business ·as· GORMANS ~ and } 
TERMINAL ·CAFE, · . 

; ' ... ,·' .. 
BY THE DIREQTOR.: 

! ~ • •• \ •• ·~ •. 

ON· APPEAL 
CONCLUSIONS AND ORDER 

.Thi.a is· an appeal ·from the· action ·of respondent Boa·rct on Novem­
ber 19,· 1952, whe~eby it approved the appl.i'cati.on of Dai·;'Roth, Inc. 
for a person-to-person ·and place-to-place transfer of ·a plenary 
x·etail consumption lice.nse from Joseph A. Davis, Receiv'er for· Com­
muters· "Bar,· ·Inc., to ·said· Dal Hoth, Inc~ and· from 35 Enos·· Plac.e to 
premises 9-B Journal Square Station Building, Jersey City~ 
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Appellants, in· their petition of- appeal, contend that .. the action 
of respondent Board should be reversed for reasons.which·may he sum­
marized .. as follows: 

(1) The granting of the· transfer of such license was in 
direct violati6n of the distance betw~en··premises 
ordinance. 

(2) The granting of the transfer of said license was socially 
undesirable. 

( 3) There was no public need or necessity for the transfer of 
said license.to the premises i? question. 

(4) The granting of the transfer of said license to this con­
gested· area, one of the busiest ~n the State of New 
Jersey, ·creates a hazardous condition to the public 
safety and.general welfare of the public. 

( 5) The granting of said· transfer of li_cense to the respon­
dent, Dal Roth, Inc,~ was a.rbitrary and unreasonable. 

~ ... 
(6) Joseph A. Davis, Esq., Receiver.for Commuters Bar, Inc~, 

(former licensee at the Enos Place ·1oc.ation) had no 
authority or legal right to consent t6'the transfer of 
this license to the re.spondent, Dal Roth, Inc., said 
respondent not being the persoti.wh6 was high bidder for 
this right of consent at the public ~tile held by said · 
Receiver~ 

Respondent Board, in its Answer, .denied appellant·s _v allegations 
and respondent Dal Roth, Inc. also filed an Answer denying appel­
lants 'l allegations and set forth YVseparate defensesn in justifica­
tion of the action of respondent· Board. 

The hearing on this appeal was heard de !!.Q.Y.Q., pursuant to Rule 
6 of State Regulations No. 15. _ · · · .. · · 

The file of respondent Board containing the application for the 
transfer and the record of all proceedings had thereon were admitted 
in evidence by stipulation. On behalf.of appellants it was made 
clear .that the introduction of the file was for fhe sole .p~rpose of 
showing what was before the Board in the proceedings belo'w.'.. and that 
the statements cont.ained in the applicat_ion for transfer should not 
be taken ·as proof 'of the truth. of the contents of such statements. 

·rhe. sole witness to testify at the.hearing on this.appeal was 
Joseph A.· Davis, Receiver for Commuters Bar, Ince·. The r.emainder of 
the record ~n this appeal consi~ts of the file of respondent Board, 
as herein'above indicated, and various. documents admitted by stipu1a­
tio_n, tog·ether with ·certain matters which were stipulated -orally. 

From all of the above it appears ·that: Commuters Bar, Inc. ·is 
the same corporation and the two premises · ( 3 5. Enos Place and 9-B­
Journal Square Station Building) are the sam$· premises as were 
involved iri Finbar et al. v. Ifonicipal Boar·d of Alcoholic Beverage 
Q.ontrol of t~e City of Jersev·cjty·and Commuters Bar, Inc.; Bulletin 
917, Item 1, wherein respondent Board's grant of a place-to-place 
transfer of this same license (then held by Commuters Bar, Inc@)·was 
affirmed. by. the Director but was tever-sed- by the Court, Tube Bai:, -
Jnc • v. Commuters Bar, -Inc•, lU N •. J. Super. 3 51 . (App. Div., 1952). 
The Court, in its reversal, relied upon ·its own finding.that there 
was .. no evidence to support the ~oard' s·· finding that Commuters- Bar, 
Inc. (admittedly a licensee having .possession of licensed premises) 
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had· been, .compelled ·to. vacate· such premises and ·that· th~s the licen­
see. had, not. met .. one- of ·.the conditions contained in· the:· proviso of 
the ordinance governin·g distance between premises (hereinafter set 
forth). · . 

... . Following .the 'Court's deci.sion which. reversed the Directorts 
·affirmance ·of the: pla.ce-to-place ti-.ansfer from· 3"5 Enos Plp.ce··to 9-B 
Journal: Square" Station Building·, Conunuter's Bat, nrc.;. resumed. the I 
licens~d : business at 3 5· Enos ·P}lace, ·meanwhile ret:aining possession 
of ·premises. 9-S.-.Journa1 Square Station Bui1ding• · 

. . .. ' . . 
'·' ·. 

Thereafter~· on April 4, i9~2,-appli6ation ~as made to th~ 
Superior ·Court: .for .. an. adjudication of insolvency· again·st Commuters 
Em.", .Inc~-• and for-. the appoiiitmeht of· a receiver •. 'WhiHr this ·matter 

··was pending cbefoFe the Sup~rior Court, . C_omn1uters· Bar, I_nc. applied 
,for· a renewal ·of. its··plenary ·retail consumption license for the 
1952-53 license period.-for·~remises·35.·Eho~ Plac~~_which was granted 
e~fectiv~ July lj · 1952 .... "On June 27, 1952, the ·Sup.erior Court adj1;l;... 
dicated C.ommuters··Bar; ·Inc. insolvent and appointed Joseph A • .Davis 
receiver. The. Order· appointing the receiver .. contained· no specifi·c 
order or.·di'rectton fdr,the receiver to·continue·the licensed busi­
neBs then being co11duct·ed' at "3 5 Enos Place· and· the· lic·ense was not 

. :extended .. to· '-the:. recebte·r.·u:rit'i-1·- August 27-, · 1952. -_·Nevertheless,. the 
receiver c·onduct·ed· the :··li-censed -business· ?.t J 5 Enos ·.Place ·through· 

:the· employment of a IVTro Donigan ·and ·Johri -Dalton (a 50% · stock.holdei·" 
of .. Dal Roth,: Inc .• )., both of whom had '..been connected w_i th· Conim.uters 

·. ·l3ar, Inc:.-. This ·continued unti-1-September· 26, · 1952, when, in .open 
·court, ·the recei ver·'verbally. told the Judge ·of the· "S'uperior Court 
tJ.-1at, without paying the rent for 3 5 Enos Place, he was 11 breaking 
evenn· and that he wanted the Judgei s ~?permission to close upn, which 
permission: was .verbally ·:granted.· · · ·: ·. · · ·, · · · ." " · . · · 

. : ·-

'.I'he. appoint·menf of ithe receiver ,was ·confirmed ·:on··. July ·1$,. 1952, 
and by ·order "to Show,, Cause· dated ·,septem}?er,JO, .1952, 'the receiver 
was dire·cted ·t.o" ii'.expose for· _s,ale '·and accept: the highest· ()i~. or 
bids· •. • .in ·op.eh court¥{ '.(a) all his', righ·t ;'. t'itle anc:i interest in and 
to the ·tangible assets of Commut.er-s ·Bar,.· Inc.· in· premi_ses · 3 5 Enos 
Place, (b) all his right, title and interest in and to,the tangible 
assets of :·commuters· Bar",-· Inc·~ i1t pr·emises 9~E ·Journal ·square Sta"'ci?n 
Building, and ( c) his ·writ.ten· con.sent as r·ecei ve·r .. to>transfer ·to tne 
purchaser t'hereof and to transfer to the same or other premises the 
1952-53 plenar·y reta;i.l c"on·sutnj_ition'· license· thefr ef.fecti ve in prem­
ises 3 9 Enos· Place•' . Purs-uant. thereto, ·sale was inade ( cot?-firn1ed 
October 15 ,: .. 1952-·) whereb-y· one IIarry .Casey· a·cquir'ed ·the tangible 
assets at J 5, Enos .. Place and '.one ·Andrew :Rothrock acquir.~d the· tan ... 
gible assets· a:t. 9-B Journal ,Gquare Station Building,· together with· 
the· consent of· th~ re6eive~ to· transf~r ·the ·afofement~oned license. 
Thereafter,. ·on.--October 2:7, 1952,· Andrew Rothrock assigned his bid to·· 
D~d. Roth; Inc.,· a ·neWl.Y"-org-anized· · coi--;eoration· in .. wh_ich. the afore1:1en­
t1oned John-Daltort (as noted) held 50% of the stock, Andrew Rothrock 
held 49%· of the ·$totk, and-Be~tha Uoth~ock h~ld 1%.o~ th~ stock~ 
The reoei ver wrote- :the landlord' of 3·5 Enos· Place_· 0 'disaffirming11 

C<?mmuters "Bar; +nc.·vs. lea-se to· said ·premise~, ·ef.f'ective October 29, 
1952 • On October 29; 1952 ,· resp,onderit Dal Roth J Inc • .f;'~Ied the 
applicat'i:on for· the.- perso_n~to-person and ·place-to:.:. place transfer 
which ·is the· sul?Ject of .. this ·appe·a1-. :, ·The: r~c.elver c·onsented ·to the 
~ransf er and_;,· tin November · 7 ~ 19 52, respondent Board con .. duct ed a . 
£learing thereon, -·at -which appellants. appeared ··an~ objected. Respon­
d,ent Bpard reserved-· decision and reque·sted the Assistant Corporation 
Counsel to advise the Board concerning the.legal briefs.~hich had 
been. fi-ledo' The Assistant Corporation Couns~l filed an opinion · 
:recommending· that. t1The ·tr'arisf·er·· ~hbuld 'be.·· granted"1 ·and, on Nove1;1per 
19; 19-52, respondent· Bnard·:granted the t'rahsfer:, by -a 2 t6 ·l ·vote. and 
noted its· .. records that th'e leg~1· opiniori had been rec_eived from the 
CO:!:"poration Counsel· i1ad"vising that· tl1e requested transf~r s4ould ·be / 

··granted o ii - · · 
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Thereafter·;·:, on .. Nove~ber: ... 2.6;, ,1952, t~e rece.i ver · i.idi·saffirmed.n 
the lease of "·Commut~r:s: Bar.,. I_ric: .• ::~; at. 9-B -~.o'u·rnal Square. Station' 
Bu.ildi-.ng~·. ..... . .· ... ·_ .. : ..... -.... ,_ · .: ... . . . 

! • -

At the hearing on this appeql, appellants questioned whether 
respondent_ Dal Ro~h,-. Inc • .- ,h::l.d !3.Yer'.·. had. pos$ess1on or right to posses­
sion of premises 9-J? .. Jour.pal :squar~:··s_~:ation ,"Building.·· ~.The: only t~s­
ti1:10ny· on this subj.~ct ,is· tl~_at.'.'.of Jos~ph: .A~ Davisr Re·ceiver ... of . 
Commuters Bar; Inc., who- sa_id :·t+1at·:· ft·9m_ the. time of'·his:.;appoifltnient. 
on June ·27; 1952 nat · l.e_astn- :until Noyembe1~ 26.:, ,1952,: .... when>~he·r .. Hdis­
affirmedH the lease, he· had~ been·· In po·ssession of premises 9-B 
Journal S qua::re -·Sta ti o.n 13uilQ.ing. ._, [Ie d~ni ed .. that, h~ · :_had ... ·:-ever -. . 
assigned his_ tigh~ to p_o-ssE?ssioD: ·in su:ch~_:p~~~mises .. t_o anyone. _· .Respon­
dept Dal Rotp, In~.; reli~d .upon i.ts _-answer:.- to Que~tion--~-8 ;.in .:fts . 
license C).ppliqati9n _which. stated that .-_it_ leased _or _ .. rent£;?d. the· pr•em-· 
is es at 9•B- Journal, _Squa1~e .. Sta.t:L9n:. Building frorn.::Armed· Realty Corp., 
and contended tha.:t? since said: app~+.Gation- was·: in -e.,vide.nce<as_,_part of 
re~mondE?rit B<?.9-~d' ~Y file and._ sfncq t)1e: answei::- -~to .-tI?:e que·sti.on was -made 
by Andrew Rothrock, ; :Pres.id.~nt,- ·:unde~~ ,oa-t.h 1·. it ·_.was: evi.de-nti-al and that 
appel1ant .--had· t_he b_urden ·of: ~stablis-hi'ng -t.~a_t ;r.es-pondent Dal Roth, 
Inc.· haq:_ no right to possession _,to .>s"Llcl+· p~emis·es .:-:· '.Res:p.o.ndent Dal . 

·Roth, Inc •. v $· counsel -asserted that the ·.c6r.por:·at.ion had .a binding . · 
agreemen~ .. for ~such possessign.: ::. As: hereil}aqo.Ve .noted;-._·it .. Was a:ss-erted 
on. b~h~lf ·Of. appellants -·that. the- ·stipul<?-t .. i.:on ... aqmitt.-ing: in evidence 

-.: r.~spond.ent .Hoard~ s fiie. did.·not; consti tu.te -~he._ stat-.ement·s~. contained 
. in .·.em· application probat.i,_1/'til~t .. evide'nt·i·ai materi_ai., .... rrh~~~:·f911o~J~d 

some coll9quy. b~tween, c.o.unsel_ ·9qric.e~n_~·.ng a:. possible. adjourned. hearing 
· to. exam~ne- .furth~r into. thi_s qu~si;.ion, but.· np"such :h.ear.ing' was held 
·or requesteq •. · · ·t .:.. · · .,.-.. · · 

. .r - · 1 ., .·· .. ~ .. , 

It was ·stipulated . t'l1-~rt · nei t:1~':r .Dt?) --RotlY, -in~.-, -·~Andrew Rothrock, 
nor Joseph A. Davis, Receiver, was -a licen$·ee. at:the time when. Sec­
·ti.on 4 of ·the above ordinance. was- en~cteQ.. in .1937. OF: when. it .. ·w·as 
·.amend·ed .in J.941., · It was _furt'r~e1~- _:stipulat:ed. tha.t-. the:. lease at 3 5 
Enos Plac~ expires. Augu~t:·:-3-1,. 195_3 .anq.. t.hat. C3.PP;e~-lants. wo.uld not>.·. 
argue or r.ely upon. the q\lestion of public '.ne:cessit-y. and conveni_e.nce 
raised _iri _th~. pet_i~ion c;>f appeal.·.: . 

An ordin~nS!e of -the~.-City of. t!~~rsey .dity ,· adqpte~t. ~n 1937. and 
· E!-mended.··in" 1~41, provides, .. in .. P~rt~nent _par·t; : ._ . 

-.. 

.• 

'i?s.·~ction A· .. From -~rid; after' the'. .. Pitss_C?-g~/ ·or .. this ordj.nance·, 
:·no. Plenary Retail· Corisu.mpti6n L·icens~- ._s.hal~ b_~· granted for 
·or transferre.d .-to any· pr'emises U1e_ entr_a.nq~ of' ·:which is. 
:'-wi th~.'n the' area . <;)f ''a:.- circle .having --f1.. radius; o.f: seve~ hundred 
fifty ( 750) . feet and. having ap .. i ts -~central. po'int_ t-h_~- ~ntranc.e 
of an .--.exi-st.lrigt licen·sed preinises · covered by ~ Plenary. -Retail. 
Consu)1lpti9i;i: License';· ;provided, )1owever, that-· if apy_ ·li_cens·ee 
holding a PleriarY:. Retail Consumpt-ion:. License at. t.he time ·or 
the . pas s'age·.' of,: ·this ordinanc 0- ... sha1r·-b,e, c9mpe1led to vac at.e 
t-he. li.censed _p'r·em.ises .for. any reason-i that in the opipion 
of the ·Board 'of ·commfssioner_s of· ;tl}e .-City: of_ Jersey_.·C.:Lty· 
was. no_t .oaus.ed ·by any .. a,ction on the~ -part of, th$ licens·ee, · 
or: i.f the .·landlord. of· said J~fcen·s·ed ·p1~emi.ses sha).l .. ·co_ns.ent · 
'to a vac?-t·i'on. tp~re.or,·_sa:ld)-ic·en·see~niay-,." i.n ... the· discre- : · 
tion~ of. the' Board of Comp1is;$ipners o.f. the G.ity of .·Jersey. '. 

· City, be..,permitte·d t~ have_ -su¢h .. li __ c.ense_ .J:ransferre.d to · 
anothe.r .. premises.within. a.·;-r.adiu-s of; fiv_e :hu.ndred. ( 500) 
fe.~t. of_ the ~icensed .. prem~Sep ·SO yacated. •- • •.?i . · 

- - i ~ . . 

Th~ . ev1d.enc·e c:lis.cio:s·es that .. there "are. several premise.s .covered 
.. by plenary r:etail consu.rrip~:Lqn_" l.ic.ens'~s .. wl~:Lch are- loc:ated· within 750 ... 
feet .. of .the; premises to' which the. li_9ense·:·h._erein has been transferred,. 
but .that .the di:stance between .tlte· former .. locati·on (3 5 Enos· Place) and 
.the pr~sen~ lic_'ensecr prera.i_s-_e·s (9~B Journ~l: "Square Station. BuiJ;ding~ 
is less than 500 feet. A ·sustainibg-of·the·transfer he~e- in.question 
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would ~all.:Jor_ ?- .f.ind~ng that resp9nd<?nt Dal Roth; .Inc. meets the 
·:rE}qui~.~me.nts·.of :tlJ.~ 12roviso ·contained in· th.e ·ordin:ance. 

,, .. ' Th~ .. fs:SU~sr~i.seci.~er,~in. h~ve. been na~l:.OW?~i'· con.s:Lderably by the 
stipulations entered into by counsel for the various parties and may 
be generally summarized as follows~-

(1) Nµin·~~:~µ:$_·.acts: of.therece:i_ye~ w~re:.viith~~t· legal··author ... 
- ~ .. _ i ty, .·· e .• g • ..,, .t.he fact that;, h$· honored: the assigpment ·of 

· . ~:~~·-higge~rt>.; !Jic;lde:r without C9urt 9-PP!'Oval, eto. ~ " 
"'' . 

(~) ~~spo~Jent. D~i Rbth, Inc, ~ad ~Q righi.tb possession.of 
9-B Journal Square Station Building~ therefore, the 

,..transf9r was: .. invalid:~ . .. · 

· .~ ~.·· ·'. .·' ·(·3) Th~.:·~m:att.e~.: invqlve.d in.· the pre.sent appea~ :j.s .. r~s . 

~- ' ! 

_:, judteata:in1.view of ~he d~cision of the Appellate.· . ~·. 
.. P.i. vistpn. of,_ the Super:tor .. Court 1 . h~:reinabove·-refe:rred . 

to~ and 

(4;} , '.f}].e i;?.ranqfer·<Wf~.5:· in violation. ·of .. the :,distance .... b,etwe·en 
p~·~mis~s, ordinance.· ,.... · ,, ._ 

. · ·~·A-s : .. to:':.{i).:·:~. _·. ·Vvrii1~ ":the ··recei v~r. n~ay ."have .cqntinu~d thE3:..l~censed 
.bq::;}n~ss w:t.~hout ~pe.cific authority fronf."the. .. Court to do ::so~·" while 
he fgi~ed .. to .h.av$"""thei:license extended· to: him until A1.;1.gu,st .. 27; «1952 ~ 

"and '7'?hile .· ther.e .)1~ay; have:: been. qther act.ual . or .. appCj.verit. i.rregulari-. 
~~es; ·,·~he .. }'act ... r.~m~i:JJS .thSlt. the consent to" .t~an.sfe~ _:-the :lic.ense. was 
·~ 1 exposed to .. ._Pu.91:.Lc ~rnl..en and :·nsoldn to ·the "h.igh$st. bidder q.nd .the 
sale. w$:s ·confirmed:~ by· :the Superior ,Court whose action in this -regard 
ough~ not, I beliE?ve, be .. attacked colla~·erally .here. 

''_:_As t.o.:. ( 2):; ~~: .. Fr'()~ the record . before n1e .it appears extremely 
doubtful that respondent. Dal Roth, ·Inc• .. h~d ~n·y right'. to po~s.e.s.sion 
of. 9-B Journal Square Station Juildint;, sufficient to support tl1e 
ti.~ansfer.c. ·Cf~ ... TeFlizzi Vo.'.-Uniol) Cit:;- et .al.,. Bulletin .860 , .. Jtem · 2·; 

"_.YJ.g._y__s.-. fr,. Witte borrL :y. ·Egg· Ii_mr·bor TJ[Q..• e~c al•, · BuJ_letin 9 51, ... It em 3 e 

How.eycr,, .... in. view, of. my dec;i.sion -a.s to (4~., · it .. is unneces.sary .t.o con­
sid~1\-,.fur.ther eit4e~· of .. trJ.ese :two ·points., (l}: ... and:(.~) •. :· 

'. .., .-- • ._.., -. • • : ~- • •· • • r • '. • ·' ,,.. ' · .• ,,. . • 

, . , ,.,· l , . . : . . I 

... : .... Poin.t .. 9 (3 )' ... and . ( 4} ·will. be. considered. togethe:r. . Spec:i;,fically / 
e.s t9 .(3) '" whi~.e, =!;t may. 'P.e .. that :Dal :·R9th, Inc. is· not ... s ~ party, 
s~nco.<l t ~er~ v~.s ·its :·r.i:~hts :. tl1rqugh. Commuters. ·Bar~ .. ::,:IJ:i.c •. anc1 the 

,,1-;-§lceiv.er,· ttiereo,f;. n$v,~rthel@ss ·the .f~_cts, and issuEfs.·::a:re'."n«:»t.· the same 
as··those in.·the.earlier.case hereinbefore ·adverted to.· · ' ... ",. . . ' , , . ' - ,, .. '· .. -. ' ' ' .· J ' . ''" :; 

, . The, fac~-~: i~;·'th~.:-. i~s~·ant case are ~onside~ab1y different friom 
the facts in the earlier case which involved a place-to-place trans­
fer .py .. a :)..ic,ensee. Her.·e. we have., a pcr:son-to!""pers.on and place-to­
pl.ac-e. transfer -after a~ c'onsent to· transfer .a. license had t;>een 
~'t>o:ug)'.1.t w? at.:· a, i-:-ecei ver:9 s . sale in. muqh ·the .·same ~·manner as' in Hudson 
Be;r·f>en. etc o _Assn .• _ et· al ... • v-. Je::s~Y·. Ci:ty- et :al., Bulle~i,n_ 9 .. 31, 'Item . 
4, "~ff:i,.rme.d .. t>Y th.e . Appellate . .JJi vision .Greens;an · v •. Di vi.sion of - · · 

· ·AJ_c(Jholic Beverage .. C0ntro.l,, 23 N ... J. Super. 5:7 .(App. ·Diy.. 1954) )., · 
and by the Supreme Court. on_ ce:rtification (preenspan v •. ,Di vi-sion. o.f 
Alcoholic Beverage Control; 'decided June 8, 1953, not· yet .. oTficiaITy 

·reported). :>Appellants contend· that. such ~ 1 sal~svv ·ar.e contrary to 
public policy. ·In_ this· connecti.on it may not :be.:inappropriate to. 
point. out thatr._R. :. s .. 33 ~1~26' p:co'vides: · .. · .. -· .. 

- . ' ' ~. ' .. .. . 

aWnd·er no· circ:µmst.ances, _ J:J.owever, ·.shall a license, or 
.··rights· ther.-E?1J.:n..der,. b<;; deemed property, ,slJbject to 

... inheri ta;nce, ·sal~, ·pledge,· lien,, levy, att.achment, execu-. 
.. . :. tion, .. sei·zur~:- .for debts, _01~ .any other. t~ans.fer or d~s-

. ~. po.sit ion "v~l)atsoever, except' to the' e~ctent expressly 
provided by this ch apt er. ~ 1 
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And in _Novack v •. Krauz; 138 N. J. Eq. 241 (Ch• 1946), the Court, in 
dismissing .,q.·suit wherein a npurchaserVv bf· a _ _license~-sought···Specific 
performance of the licensee is· (seller ts) promise to execute tbe . 
requisite consent to transfer, adverted.to· that provision of law and 
said . ( p • 2 42 ) : · · · · · · -- ·. -. · . 

i~The proper interpret_ation of the sta:tute, taken as a 
whole, is that the licensee is ·.protected against -ahy 
interference with the :License, which i? '·not· to be con­
sidered property at -all.- It· is not· subject -t:o ··sale, and 
therefore, .by necessary implication, cannot form a matter 
of a valid contract of sale." · , -.· · · · 

The issues in the earlier case involved questions ·as to 
whether or not the ordinance~exception was unreasonable,. if inappli­
cable to Commuters Bar, Inc., a lic~~-1\Thich hecame such after the· 
ordin.ance was enacted and _amended., and as to whether -such licensee 
l1ad been forced to vacate· its·cxisting premises·through_no fault of 
its own. 

The -issue. in· the instant case is whether· (as respondents con­
tend) the proviso in the ordinance include~ -n6t·:only ~licensee seek­
ing a place-to-place transfer from premises he has b~en forced to 
vacate, but also a mere appli,c~mr,g_: for a ·1icen~e having no- present 
inte:rest or right to posscseloi1 of· 'tl1e premises fron1 ·which· th·e .-trans­
fer i.s sought. It was stipulated that respondent na1- Roth,-.~ Inc. 
never·had pos~~~siort· or·ri~ht to-possession of· ptefuises·35 Enci~ Place 
from .which ·the transfer was mnde. Yet, the opinio~1.-of ·th,e.·Assistant 
Corporation Counsel,". upon which r·espondent Board app·arently relied, 
and the brief for :respondent Dal Rotl1, Inc., both· contend -for a con­
struction of the ordinance· which would include. not-· only- n ·situation 
where a licensee is com_pelled t_o vacate but also the ca$e of appli-. 
cation for person-to-person and- place-to-place transfer where· the 
proposed tratisferor was compelled to vacate. ·· · · 

WitlJ particular referenc_e to ( 4) and r.esponde_nts v · con_tention 
wi tl1 respect to the construction ·.to be pl.aced on, the distance-b_ett4een­
premises ordinance, it must ·be remembered that· a licm'l'se is-. R inere· 
privilege, not property.· R. s. 33~1-26~ Paul v.:. -Glaue-ester- County, 
50 E. J.·L. 585 (E. & A.,1888). No one has an inherent right to the 
i~suance, renewal or transfer· of- a license .. to sell alcohcrlic bever-
ages o ( Zicherrrfa:ri v. Driscoll, 13 3 · IJ. J. L~~ · 586 (Sup ... Ct.,· 1946) ; 
pjscamp v. Teaneck, 5 N~J-a -Super e 172 (App •. Div.; 1949}), and _tnuni-­
cipuli ties may enact reasonable regulations governing·sa~es"of alco­
holic beverag.es. at retai'l, including ·transfers of· licenses. R. - s •. 
33 ~l-40" The _ord~nance in question was enacted pursuant to s~c}1 
pow·er. 

~- 1when a commissi-on, board, body or person is· authorized· by· 
ordinance, ·passed under -a delegation . of legislative authority;· to 
gr·ant or deny a license or permit, the grant or denial-·th·ereof must 
be· in· conformity.with the terms .0f·-~~)f.:~ o.rd_i.nance _aµthorizin;g·such _ 
grnnt·,or d,eni~l.,-· 9 ·McQuillin, r.Iunidipal ·Corporations (3d· ed. 1950) 
§ 26c73~·Bohan v. Weehawken,. 65·N. J • .-L. 490·, 493._(S-qp. Ct~.,l9J0) .• ~ 7 
~-~ ___ I?_ar, Inc. v. _Commuters B~1~~' -§UPrae · · 

The construction contended for by respondents complet·ely- ·over­
looks the plain language and _9bvi_~~pos_~ of that part of the 
exc_eption which provides nThat if arty licensee hold1.ng a plenary 
retail consumption license ••• shall be compelled to vacate the · 
licensed premises for any reason •. • .not caused by any action· ·on the 
pnrt of the licensee~ •• said licensee may.·.~be permitted to have such 
license. transferred to another premisGs within a radius of five 
hundred { 500) feet •••• iY From the languag'e of the· proviso it. seems 
clear that that portion of the ordinance was enacted to grant relief 
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·to Jicense:e,s·· aetually'·'hit~ring· ;~,~rii.t,~~:·.·~h'.$,c~ · $.IU_~J;,\" ll~~--,~-~' ;~~~.· · ·.. · 
for.cE.l,d to v.acat\e .. thr9~g~~- no f!a1~t;lt .:of t'h:edr- ·~ .. $u~¢~ i#~~ :~~~ ~·~ 
the: app!rc·at:ton o:f that pO-r~?ti()tf, pJ.' ti~e .]1)#t>viso .. mtt$~ ·'be l.;lJjib:~. 1$~.' 
that pwrpose, and the ,.pespo:P'.'cll~µ;t· J3par·~ ~P;as ·.n.o p.a,Wer t;o enla.rge. iit·._, 
Re:spo.l}de!lt .n~ ~oth~. I·+lg',~:>-~·;~~~.J~... :·; ·· :,\;2'.~~·~i~·: bu~.· a· m.7re .•iieti~~ 
for a ,pers:o~~-to,!"'·p~rs:qq.:i~. ~:~:t ~- w.... • .. ,~~~ ... ,tt·iapsfe;t Whtt)n. !:~$p~nd:en. 
Hoard granted it~· -app:1£:6·at;~C~ .. ;;: : ... 1., .. ·· ; ..• : .... , .. ,:·:~~~ibarrsfer •. ' Nor- 'had·} r-espondeht 
Dal Ro:th, Inc;. he:en "¢:0·mpe:!,·lY~@.· ~~p; ;wi~C..~1H.~r %~Y· l·i,censed premises .. !or 
~U.X reason. Admitteqly: it "q:a~: a9 ·p:r~m;t.~'.$s,. tQ vacate. · · ~·· · 

Pr9visos. and eoce,ept.t'Q:U.S' )i~: :~\Q.', 9.artl-in~n.c·e are to' be strictly 
con~true.Q: .and iri kee;P.ilTug wit~. th.e. me~SlliFif? t~s J;;>~l.ncip.al · puquos~~,, N.:,. J • 
. sr~~e Boar·d o,f o t·ometri.st,s\ ~· .. $:·. '"B;~ ,1rcl?.e1$ .:e. Co , ~l,J N'! J~ · i'.•. 2.sf· ,, · -· ·. 

· Tuup. Ct• 934 .. ·; roadi:. :1:ed' .d,.:ti;. ·:\.-;_;.>.'.'";it'Jf·':Ji·;· :;r:;· •.. -·. -7~ · E. &, A.· 19p 5} g . · 
Un,it_ed. Stat:es v. Dick@on1 _~:~ !l?i~.$:;, · iAl-lt;_ ;~9 ~Ot'1?1JS Juris~ § .639 (2)'·, 
i:ote:s 42_; 43 and 44. '"'Ma~f~:~:t;:.~fy.,1 ..... J;-re: ·~·~~·ic·;_p:urpo$.e pi' the ordinance 
in que.et.ion is. t,p ~ff,ect .a it?.~~t~:¢'.·\tt'IJJ?;$'. ;u;P~ti. pl,~·c·e~to~place transfers 
(.fJnbar. et al. v. Municipal, ·· 1at)'.'t\-~d·.:~~lt>klL.¢'0Ffo1it:. Beverage· \!brttr~l _of 
tll~ ... City of .J,ersey C1t.y"a11@'JCf@..mfutj:°t·~\~~·s::'J3atf.:i' InG.•. e~ 1 al.~ Bu.1-I.etin 917, 

· !~~mt~l!~~e~~i::r~h:;~r~~~~~;J.~f.l:~.;~:;~~~!e~a!~~~:~:i~~Y. 
· .F.or the rea·Jons her~±-tt~1p©:-tt.e· $'i$'t; -·fcn~t.11, .. ! find that, ··the .. matter 

i: n···?. t .. re .. ·s. gudicatk but .. th~ .. ·.lt .... ~ .. e .... :'s~w.:..p.· ~.-.:'..·-.~.i.$.J~{b.:::.•· ..... WP0at~ .. e~.~her .. ·· · mi.~i. n. terp·. r.·.· et. ed 
q.i: .. q;\.{S,;reg_9-J:':' ed the t~rms 0,1:. t.hJ?- .,o·;i.".''~J.1®.~b.1.@.~ .wn~ph · Jlt was 1t:s ·<i~t.,y_";to 
ohs,e·rve· ··and that' the transf'iea?·' was~. ,~·p·Etn~ed/:i)l" violati·on,. of -the·;·or..di- ~-. ,.· . ·• ' ' '~·'. ·.;·· .. ~·", '\' ' '· ' { .; . ' " ' . '• 

nancc. Its acti9n g:r~h"t!ing·' 1th~",t'r!ffi.'ri;~1f~'l? ·will be re·vers·ed~ · . ''I'uo~ .. J3~:.t. 

_we ::~:~i~~~;;:;:B~~·~.:~ ;~~~]~t1r;'~~ ,?t:.&u~~:\:{~~,t~ .. , . . · .. · 

· . ·:~RDERED t"hat :-al:l;"axc¢pq!Bl'i·c·>"b~·ve~·~g~· .:~cti vi'ty· "Under the ltcense 

~~r4~~~.;t~o~d~u~f ~~:~I~~·::r.~~~tf~~~~f.~~~~~~;·:t~~~;~~kti~.~:· ~S¥tio ~ 
. · •.••. ~ ~·"i~·;'J~j~_; .:.,'.. L_,)2~ 1:.-f t''!P:J;~cXt. J ·'c\~:,<r '~~Ni~~~i,;~~~J9{Y,~:r-~, ' ••. :_ ....• 

·' : ·..,_ - -~ 

~. • ,; •'-J :~ .. " i;.;, ~·. . - •• ' • ~ 

:· r· 

;·· ,,, .. !··' ' -) ': ~- '' .· . 

'_ ~ .. ") -~ ' .. 
- . •. . -·4: 

' l .Jl 



PAGE 14· BULLETIN 976 

PLENARY RETAIL CONSUMPTION LICENSE - APPLICATION FOR, BY HOLDEH OF 
CLUB .. LTGENSE, . DENIED • . . . . ~ 

. . 

Iri the l1atter of an Appliqi.t~on by . . . ~ . 

RAC· }UETS ·CLUB OF .SHORT HILLS. 
162.Hobart Avenue , 
Hillburn 
·P. O •. Short Hills, ... N. ~. '· · · 

For a Plenary Retail Consumption 
License. 
... - ~ -. .. .. - .... ... -'. ... ~ -. .;.. .. ~ . - . ~·-:- ·: ... 

. ')'_ 

. ,). 

. ) . 

~ ). 

·CONCLUSIONS · 

j\filton, McNulty ·& Augelli, :.Esqs •. , , by· John· Milt-on, ,Jr., . Es.q., .. 
· · Attorrteys for Applicant. 

BY THE ·:DIRECTOR: 

·~Racquets Club of Short ·Eilis now holds .. club .Lice.nse .CB-3.08 
.· ·w~1id1 .. _-W,as ·is.sued by me in·stead o'i~ · b:r. ·_the local issuing· authority 

because two 'metabers of the' club are; riiemhers of the.' local' issuing, 
auth~r,ity •. :(R. s. 33~1-20) .•. r~1e :ciu·b.r~a.s filed an application with 
me for a Plenary Retail Consumption License. Written objections 

. havi.ng. ~beell: filed, .a h~arinc;. tiie:·eo?J .w.'3.~ l1eld on April· 2,, 1953. 
. . . 

·. At .. t,he he.aring t:welve "qbj_ecto:r·s, ail of whom ·res.ide within 400 
.. .feet · o_f the premises _oc_cupied 1)3'" the c_lub, appeared. and stated that 
they -0pposed the issuance of .the _license •. The testimony given by 
five of these objectors indidated.th~t ~hey fear that. the issuanc~ 
of a license to sell to the c;enei·a1 public vi6uld create· undesirable 
condition~ ~n this. section ,~of $hart Ilills, which is admi t:ted1y resi­
dential in character. 

. . . 
. . .. On behalf. of the. applica_nt, Robe.r:t -E. Niebling, Presid·ent. of 
applicant~ Qlub, testified. that_ the clup desires a Plena~y Retail 
Consumption License because it inay th~reby. control iYthe method of 
consumption and hours thereofn and because i 1we seem to have a fran­
chi s-e that ~ s. now . without value .from .a revenue . st and point.'·' The 
first reasori appears to ·be without spe.cific merit. As: to· the sec.ond 
r.easo-n; the w:i tness testif:i~ed that un,der the li·cense. applied .for Hour 
members c:ould buy package· goo_ds from us. 11 Howard E. Grigg, a 
Trustee of applicant club, and eight members of ths club, testified 
that they favored th,e issu?-n~e of the license. 

- lt is apparent, in the fe.e provisions and other provisions of 
R. s. 33~1-12 C5), that club licenses were designed primarily as 
accommodation licenses and not as revenue producers. 

Conversion of club-licenses to.plenary retail consumption 
licenses was, for ~time; approved· by the Department, now Divisio~ 
Ol~_Keevil, Bulletin 15B, Item 11), but sue~ approval was expressly 
overruled in 1944 (Re Heller, Bulletin 645, Item 5). 

Issuance of the license souc~t would not be a violation of· the 
township9 s numerical limitation ordinance but it does not follow, · 
from a vacancy in such a measure" s qtlota, that application must be 
granted. (See Sadovsky v. Hillst~ne, ;Bulletin 120, Item 4.) The 
same is true with respect to the 3tate Limitation Law since that Law 
(P. L .. -1947, c. 94) ~ 1merel:,. fixes a maximum and, in a given munici­
pality, far fewer licenses than would.be permitted by the law may be 
ample to serve that municipality's public needs.~7 ·(Bulletin 762, 
Item 2.) 

The question of public need is not a consideration where· club 
licenses are concerned (Irish American Association of Kearny v. 
K~cg~ru::s Bulletin 293, Item 11), but is the paramount consideration 
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wher:e retail licen,ses, other than club, are, conc.erned (Dorio v. East 
Amwell Township .and Colligan.~,, .~Bulletin 965, . Item 3) •·· .. There is before 
me .ho evidence of public. need for the plenary. .retail consumption· 
license sought. The township's 1950 Fed.eral census population is 
14,560 and 11.ine {9). ·plenary .r.et:ail consumption, :~even.C7J .. plenary 

- _retail distribut:l_q_n and t_hree (i3J ·1irnited retail .. distribution- licen­
ses are out.staJ'.ldipg there.,. 

- . . ' ' 

For the· .reasons herei_nabci've set fo.rth I shall ~deny the pending · 
application.·'. . . ·· ·.:· 

DOMINIC A. CAVICCHIA 
-~ Director~ 

Dated~ June 17,··1953 ~ 

,·· 

6. DISQUALIFICATION··- FALSE :ANs:·m:a IN APPLICATION ~ PETITION DENIED 
~~VITH L.EAVE TO:.' :FILE. A NE\-J PETITION AFTK1 SIX: MONTHS·. 

In the Matte.r>~f .·_an· .Appli~at.ion ) . 
to l1emove· Disqll;alifica_tion bec.ause · 
of a ·Conviqtio_n,- Pursuant to R• s. J 
33 ~1-31.2. ' .. ' -

} 
Case no-. 1050. 
- - - - - - - - - .. -· - :.. -) 

BY THE DIRECTC)R ~ · 

..-. 
.. . ·, 

···" ·~ 

.QONCLUSIONS 
·AND.ORDER 

~1 • 

The criminal·· re.cords received at this.· bi vision disclose that on 
March 21, 1928, petitioner was fined ~:~125 .oo after being convicted 
of the crime o·f a:trocious assault and battery. On June 29, 1931, 
defendant was found guilty of maintaining a disorderly house 
( ~arttbling) and .sent.enc ed. to si-x months ._in a c_oun_t y .pr~ son. The. oper_­
ation. of the sentence. w~s suspended an.d he .was ... 'placed·; on probation 
for a period of one yea:r·o On December 11, 19)1 1 .. petitioner pleaded 
guilty to a charge of desertion and nonsupport: and was.sentenced by ·a 
Judge of a Court of Special Sessions t6 six· months, ·in a county work­
hou·se. He was released therefrom on 1-ia.y 1_$_, 193Z. On February 2, 
1933, petitioner was sehtenced to a state prison for not mor~ than 
three and one~half years an~ not less than two years on a charge of 
robbery. Th~ ~ecords r~ceived from the Bourtty_P~osecutor indicate 
that a new trial was granted in this case b:ut he ha's no further 
information relative to.the matter. The petitioner testified that· he 
never was tried again on the robbery compla~nt. On.April 18, 1934, 
petitioner was sentenced t6 a federal p~nitentiary for a period of 
ten years as a result of his conv'iction· of· 'counterfeiting of fiye .. 
dollar _bills and possessing and passinr:: of. S9.mE?. - After transfer to­
two other federal penal institutions, he recei v_ed a qqndi t~onal 
relea~.e on June 17 ~ 1940. His parole expired on April 7, 1944. 

The C~"imes· ·of counterfeiting, possessing'. '$.nd. pa-ssing counte~~­
feit money are crimes :which:: in.valve the· elem:ent. o.f m·oral tnrpitudeo- . 
S_ee .Y• S. e:x:-rel·Alles:·sio v.··Dair, 42 F. · (2d) 2i? .. (CoC;Ao 2.9· 1930)~·, 
Re~ .. Case. Noo · ,Z~; -Bu.lle.t~n.. 1;99 ,~ft em 9 ~ ne:· Case 'No.,: 325; Bulletin 615~, 
Item 4e The crime o.f atrocious assault. and·· battery-also involves 

· L1oral turpitude._,, It is, therefore, unn~cessary to Q._etermine. whether 
the, other· cr.im(3_s-< of· V-1'.hich. petiti~ne.r, was convicted. involve that 
elemento · · · · · . 

Petitioner produced three character witnesses (an employee of 
the . company·'. by whi.ch petitioner is. employed~ a hous.ewife, . and a 
funeral· direct.or) who testified that they:'· have. known 'him seven or 
more years and that in their opinion he has a good reputation for 
being a l~w-abiding per.son· in the community in which he resides. -·On?· 
of the wi tpesses testified, however, that, although he knows thff peti­
tioner for twenty yeq.rs, he .. has rarely seen him of late y~ars. 
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The police department of the municipality in·'which petitioner 
lives has advised this Division. that there ar.e .. no complaints· or · 
investiga~ions now pending involving_ petitioner.'. . 

Petitioner, in the· verified .petition Tiled in ·this p:roceeding, 
di.sclosed only. the federal court· c.onviction of counterfeiting, pos­
sessing and passing of· counterfeit money.·· t'Jhen interrogated at tl.:e 
instant hearing reg~rding his fctilure to include his other criminal 
convictions,.he stated that since they occurred in· state_· c6urt~he 
thought it unnecessary to mention them. I am not impressed with 
this explanation. . · 

J.'.Iore than twelve years have elapsed sine e his release· from 
the federal penal institution in June 1940. D~spite this, however, 
I am not convinced, in· view of petitioner withh-olding vital informa­
tion in the petition aforementioned, that his association with the 
alcoholic beverage industry would not be contrary to·t~e puplic 
interest. I cannot overlook his untruthfulness ~ndet oath. Under 
all the circumstances, I shall deny the present pe~ition~. I shall 
give petitioner leave to file· a new petition,. if· he· so· desires~· after 
the expiration of si:x: months from the date hereof~ Re· ·Case "lfo. 309, 
Bulletin 600, Item 6. If such petition is fiTed,•the conduct of 
petitioner during ·the six months will.be considered in determining 
whether relief should then be granted~ 

Accordingly, it is, on this 5t~ day.of June, ·1953, 

ORDERED· that the petition for. relief herein be -and the same is 
hereby denied, with leave to file a _new petition, as aforesaid • 

. DOMINIC A. CAVICCHIA 
D1rector. 

7. DISCIPLINARY PROCEEDINGS.·-. EFFECTIVE DATES FIXED .. FOR SUSPENSION 
PREVIOUSLY.' IMPOSED UPON REOPT~_:JING- 'mr BUSINESS. 

F'-' 

In the Matter of Disciplinary' 
Proceedings against · ·· 

PINE LAKE PARK .. TAXPAYERS IHPl10VEI<IENT 
A~S09IATION, INC. . . 

. Horning side & 8th Aven1:J.e ,. Pine Lake Park) 
Danchester Township . 
P.O. Toms River, N.·~~' -~ 

Holder of Club.Liciense·CB-1, issued by the·) 
::_own~hip Committee of -the Township of ). 
l'.:.ancnest er o . . 

~ -· - - - - - - -
BY THE.DIRECTOR~ 

OR-DE.R 

It appearing that by Order dated November 20, 1952, the license 
held·by the.above named defendant was suspended for a_pGriod of five 
days, and that ·the effective dates of said suspension were to_· be 
fixed by subsequent order ([{_e ·Pine Lake· Park Taxpayers Improvement 

-. Association, Inc.,.- Bulletin··949, Ito.m 5 j ;_ and · · . . _ · 
' ' 

It.· further appearing that , defendant's premises are now open to 
such an extent that an ,effective pena~ty c~~1 be imposed; 

It is, on this 11th day of June·, 1953, 

ORDERED that the five-day suspension )1eretqfor:-e imposed shall 
commence at 2 ~00 a.m. June 19, 1853, and terminafe at. 2 ~00 a.m. 
June '24, .1953. · · 

New Jersey State Ubrarw ~d/ '. " 
Dornnic ~~~ 

n; l'"'i=if"'+_r"\"r -


