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1. COURT DECISIONS - FREEHOLD ET AL, v, DIVISION ET AL, - ORDERpOF
DIRECTOR AFFIRMED - HEREIN OF BROTHER SITTING IN JUDGMENT UPON
BROTHER.,

SUPERIOR COURT OF NEW JERSEY
APPnLLATE DIVISION .
CA- 374/52 v

TOVNSHIP COMMITTEE OF THE TOWNSIIP )
OF FREEHOLD and HAROLD F. McCORMICK
and WILLIAM S. MCCORMICK tradlng as
McCORMICK BROTHERS o

Appellants,‘»-'~ ‘“CIVIL ACTION t

-V~ “f_; SR * OPINION

)
).
)_
WILLIAM H. GELBER and DIVISION or )
ALCOHOLIC BEVERAGE CONTROL,

)
Respondento.

Argued June 8 1953. Decided June Zh, 1953,
'Belore Judges Goldmann, Smelley and uchettlno.‘f‘
_Mr Alexander Levchuk argued toe canse for Appellants.

Iﬁ* Samuel Sagotsky argued the cause for respondent Wllllam H.
s Gelber (Mr. Melvin. S4 Taub, o the brief). .

{ralf %y Samuel B° Helfand argued tne cauee for respondent AlCOhOllC
Beverage Control.. Mr. Theodore. D..Parsons, Attorney General
of New Uersey, attorney. : o

1e oplnlon of the court wa delinered by; -tff&;7‘fp’
SCHETTINO J % Cf,,};:'i' e T L :

Tﬂls is an appeal from an order of the Director of the Division
of Alcoholic Beverage Control reversing the action of appellant,
Township Committee of the Township of Freehold, in issuing a-plenary
retail distribution license to appellants McCormlck Brothers, and
dlrectlng the cancellatlon of the llcense. L

On June 27, 1952 the townshlp commlttee took flnal actlon upon
an ordinance relating to the issuance.of one plenary retail distribu-
tion license. The record is not clear as to the precise content of
Mtnat ordlnance but we’ gather the result of the amendment was that
one guch licenge ‘could be issued upon the voterof two of the three
members of . the committee., At the same meeting, committee had before
it four appllcatlons for that license, which-included one by the
NbCormlck Brothers and another by respondent, Gelber. No action was
taken -upon': any;of the: appllcatlons other than the McCormick applica-
- tion,  and ‘the"record of the proceedings of -that day discloses two
members. vot”ngj‘or the McCormick application-and -the remaining member
"not votlng. -~ From that dction Gelber appealed to the Dlrector W0
sritered-the order, here-under rev:Lew° o . A .

A full blood brother of the McCormick Brothers was a member of
the township committee., He abstained from voting upon the amendatory
ordinance described sbove, but upon the consideration of the applica-
tlon, his was -one of the fwo votes cast in favor of it. The Director
conclnded McCormick was disqualified because of interest and his dis-
qualification vitiated the action of the committee.

~
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Appellants contend (1) The Director was without jurisdiction to
entertain the appeals (2) McCormick was not disqualified; (3) if
McCornmick was otherwise disqualified, the rule of necessity author-
ized his vote because the third committee member abstained; (L) the
voter of the abstaining member should be deemed to be an afflrmatlve
vote, and thus the necessary vote of two members is supplied notwithe-
standing the vitiation of McCorm1ck?s vote. WG w1ll con51der tnese
points in-the stated order, . S , .

I

Appellants concede’ the appeal was authorized by R.S. 33:1-22
prior to its amendment in 1946, but urge the amendment removed that
right. The amendment added tne words 1tallclzed in the follow1ng :
provision: S Lo

wIif-the other issuing authorlty shall 1ssue a
license, or grant an extengion of said license for a
limited time not exceeding its term, to:the executor-
or administrator of a deceased licensee, or to such
person who shall be appointed by the courts having
Jjurisdiction, in the event of the incompetency of any
llcensee, any taxpayer or other aggrieved person
opposing the issuance of such lJcense, may, within
thirty days after the issusnce of* such llcense, appeal
to the commissioner from tie action of the issuing .
authority.w

wWe gre saﬁeﬁed'&mm'dne amendment had no such effect. Its purpose

was merely to add to the category of appealable“actlons’the grant of
extensions in the situations emolaced in the italicized portion in
order to fill a gap in the statutory scheme. It could not have been
the intention of the Legislature to terminate a right of review oi-
the issuance of licenses. No reason is suggested why the Legislature
would nave planned the curious situation for which appellants con-
tend. ' The construction urged by appellants could not. be adjusted .
with the legislative objective that the Director be vested with
Jurlsolotlon to accomplish #fair, impartial, stringent-and compre-
nensive administration of tne statute." Brush ve Hock, 137 NedaL.
257, 260 (Sups. Ct. 1948),  We cannot . attribute to the Leglslature a
purpose so at variance with the common sense of the situation when
te language used is susceptible of a construction in harmony w1th '
it, .

o oI | e
" The grantlng of a llquor llcenoe 1nvolves actlon 3ud1c1a1 1n ‘
nature. Dufford v. Nolan, 46 N, J., L. 87 (Sups Cts 188L), - The’

standards of disqualifying interest here controlling can be no less
exactln« tnan 1n the oase of ourely JUdlClal actlon. .

~ The brlefs debate whether tnere ex1sted in thls case ‘a dls~

qualifying interest beyond consanzuinity. ~We think it unnecessary 1o
_explore that question since the undisputed blood 1nterest here
‘present is dispositive. It is the rule both of common 1aw and” by
~statutée that: ‘the relatlonshlp of brothers dlsquallfles a. judge, and a
lesser standard: cannot here be applied., " N.Jd. Se RA5 15= h9; cfe
Stoll v, Garlss, 38 NoJdsLe 200 (Sups Cta 1875) c0ple ex rel. heads.
v, licDonough, 13 N. ¥, Misce. 677, 35 HeYeSe 21l T5u up,” Ct.  1895)
“Bffirmed, 40 NeY.S. 1157 (Abp. Dive 18056). See also Vaunoy ve -
Givens, 23 N.J.L, 201 (Sup. Cts lo5l) Low Ve, Madlson 135 Conn. 1,

c0 K,_2d 77% (5 Sup. Ct. Err. 19L8), . ~h
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» - We conclude that Committeeman McCormick could not validly vote
on'the application. His interest was such as to affect his de0151on
as a member of the licensing body exercising a guasi-judicial’
function., His concurrence as an interested member infected the
action of the whole body and rendered its action voidable. - Cf.
Kuberski v. Haussermann, 113 N.J.L. 162; 16 (Sup. Ct. 1934)3

Pyatt v. Mavor, and Council. of Dunellen, e V. J e 5E§——557 (1952)

. ;iﬁ‘».a

Appellants contend that McCormick was eligible to vote, not-
withstanding the dlsquallflcathh, urging that. w1thout ‘his vote the
townshlp committee would have been unable to function. .The claimed
basis is the ‘abstention of the third member, from which it is
argued that there remained but one ellglble member of the committee.
The fact is that two members of the committee were qualified to vote,
and constituted the required quorum. . Hence the rule.of necessity
d1d not come into playe Pyatt ve Payor and Council of Dunellen,
© Ho Jo 548, 557-8 (1952)% 39 L.LeRe LL70 (1525). The abstention
of a qu quallfled member from'VOtln& at the meeting did not create
that necessity which the pr1n01ple contemplates.' :

v

Tt is urged that the member who was recorded as "not vc:t:u.nv2
should be deemed to have voted for the-license and his vote, couplea
with the unchallenged affirmative vote, supplied the required
majority of two. Appellants rely upon Mount v.. Parker, 32 Nedelos
341 (Sup. Ct. 1867);-Abels v. McKeen, 18 N.. Jo. Bq. 402 (Ch. 136752'
Kozusko vo,Garretson 102 N.J. L. 506 (Su R Cto 1926) Rhlnesnltn Va
Goodfellow, lll Ned.L. 604 ZE, & Ao 1933 B

e need not con51der whether the present situation falls
W1Ln1n the asserted doctrine, because the participation of
licCormick tainted .the. actlon of the committee and vitiated it.
Pyatt .v. HMayor and Council of Dunellen, 9 N. J. 548 (1952); o
Kuberski v, Haussermann, 113 NedelLe 102 (Sup. Cts 1934). This con-
clu31on, which under our cases wouId be imperative even if the

third committee member had actually voted for the. appllcatlon,
would be no less imperative if appellants were correct in their
contention that the non-voting member should be deemed to have cast
a favoring vote.

The order of.the-Directer is affirmed.

- e em a4 mm s s ws
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2+. IMMORAL ACTIVITY ON LICETSED PREMISES - INCREASE IN SUCH ACTIVITY -
- WARNING TO LICENSEES - PENALTIES WILL BE HEAVIER THAN HERLlOFO E
IN CASFS OF THIS KIND,

Rule 5 of State Regulatlons No. 20 réads as follows. ;?fiﬂi

"No licensee shall. allow, permlt or suffer in
or upon the licensed premises any lewdness, immoral
activity, or foul, filthy or obscene language or
conduct, or any brawl, act of violence, disturbance
or unnecessary noise; nor shall any llcensee allow,
permit or suffer the licensed place of business to
be conducted in such manner as to become a nuﬂsance.“
‘(Underscorlng added.) -

Our State Alcoholic Beveraze Law provides (in'R;S. 33:1-31(z2))
that a license may be suspended or revoked for a violation of rules
and regulatlons. _ L

'Re Rossi & Fenaroli (Bulletin’975,'1tem 10, ‘decided June 16,
10853) was a case in which an emplovee of the licensees made rooms
available for the purpose of illicit sexual intercourse. Pointing
out in that case that for a number of years the penalty for such
an offense had been a suspen31on of the license for 180 days, I
saldi - : :

- "However, I am disturbed and distreSsed by‘the
. recent marked increase, as disclosed by the Division'®s
- records,. in violations of this general nature. A :
prompt re-examination of the Divisionts policy with
respect to the question of the adequacy of penalties
imposed in such cases appears to be in order.,%

Certainly it would appear that the six-month suspensions have. .
not. effectively deterred further violations of the same sort by.
other licensees. Perhaps a stiffer penalty will help. A1l licen-~
sees concerned are warned that from now on the penalty imposed in
such cases will be greater (irrespective of the plea entered) than
the penalty which would have been imposed. neretofore in the same
51tuat10n.

DUMINIC A..CAVICCHIA
' Director. '

Dated: June 30, 1953,
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fAPPELLATE DECISIONS’— PRICE V. MILLBURN,

JAMES and ALICE PRICE tradlng as)
MILLBUPN INN,

Appellants, ) ON APPEAL

‘ , ~-VS=- ) CONCLUSIONS AND ‘ORDER
'TOJhSHIP COMMITTEE OF THE L Y
TOWNSHIP OF MILLBURN R )v-
| * Respondent, )

—-———-———--——-ﬂ——-—oh

Vaanper & Belmont, Esgs.,- Attcrneys for- Appellants.
Reynier J. Wortendyke, Jr., Esqe, ﬁttorney for Respondent.

BY THE DIRECTOR: -

This is an appeal from the denial of an application for a
plenary retail consumption llcense for Ppremises 5 0ld Short Hills
Road, Townshlp of Millburn. o

- The three members of the espondent Township. Committee present
at the meetlng on October 20, 1/52 when. the matter of the issuance
of the license-was con51dered voted unanlmously to deny appellantst
application., The two other members of the respondent Townshlp Con~-
mittee were absent at the tlme.

At the hearing hereln, no question was raised by anyone as to
the character and fltness of the appellants to-hold a liguor license.
The answer herein alleges, among other reasons, that denial of the
application by the respondent Townshlp Committee was based upon the
proximity of appellants?® premises to the.public high school. The
lands upon which the respective buildings are situated ad301n each
other on 0ld Short Hills Road. :

A prior appllcatlon flled by abpellants for the transfer of an

zeklstlng license to the same premises was denied by respondent Town-

ship Committee because it appedred that the distance from the nearest
entrance of the public.high school to the nearest entrance of the
premises sought to be licensed, in the normal way a pedestrian would
properly walk, was within 200 feet, R. S. 33:1-76.. Subsequent to
the initial hearlng,‘a walk leading from the street to the entrance
of the premises was blocked-off and a fence was erected across one of
the entrances to the parking lot. Because of these changes, appar-.

«ently, the distance from the nearest entrance of the public high

scliool to the nearest entrance of appellantst-premises, measured as

“required by law, is now beyond 200 Teet., See, however, St. Mary's

Greek Catholic Church v, Manville and Duczkowskl, Bulletin 187, Item
1, where the late Commissioner Burnett said: W"The object of the law
was to protect churches and . schools by zoning taverns at least two
hundred feet away. I have repeatedly 1ndlcated that this two hundred
feet was a real distance and not to:be frlttered away by the creation
of imaginary remoteness.W :

At the hearing of this appeal Clarence. I Hlll Chairman of
respondent Townshlp Committee, who voted agalnst the instant appllca-
tlon, ‘testified: "well, or1mar113 on the ground that this inn is
much too close to the hlﬁn school., The nlﬁh school happens to be the
next door neighbor of the inn. It is thé next property.to the inn.

And we didnf®t ccnsider it a- proper ‘loeation for a place serving .
liquor.® Asked what effect, if any, the construction of the wall to
block off the entrance to appéllants?! premises from the street and
the erection of the fence across one of the entrances used by motor
vehicles had upon his Judbment Comm1tteeman Hlll testlfled "I
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dontt think they changed the situation one bit. In effect; we still
have an inn which is in exactly tlhie same position that it was when

~ the prior application was denied. And nothing that has been done by
way of installing a couple of rails in a driveway, or anything else
for that matter, has removed the inn from 1ts too close proximity to
the high school,.® .

William B, Gero, a member of respondent Township Committee, who
also voted against appellantst application, testified: %Well, as
stated in these minutes subsequently, I considered, as well as the
rest of the Committee, all of the grounds that had been presented,
and with reference to the first hearing found that in-our opinion
that the construction of a part of a wall and a fence, which in
effect led a person coming from the direction of the high school down
to the parking lot entrance, which was formerly the parking lot
entrance, or a new entrance established to the parking lot, had not
changed the essence of the problem. For that reason we thought it
remalned the same, and denled the appllcatlon.".

George H. Perklns,,a member of the Lownshlp Commlttee who
voted against the application, was sworn as a witness but was with-
drawn after it was stipulated by the parties hereto that the testi-
mony he would give would be substantially to the same general effect
as that given by his two associates on the Committee,. namely, '
Clarence ‘A, Hill and William B. Gero. (In response to a question by
the Hearer, it was specifically b:ouont out that Committeeman
Perkins?® objections would be tlhie same as those incorporated in the
testimony of Hill and Gero.) 4

.~ During the course of the w1ta1n hearing, it was brought out on
cross-examination of Commltteeman Hill that in the township theré is
a liquor establishment across the street from a parochial school,
But even if it were established that thé Committeemeén testifying
herein were then members of the Township Committee responsible for
the licensing of such premises, it would not necessarily follow that
the Lespondent Township Committee is guilty of any unlawful-discrim-
‘ination. In Biscamp v. Twp, Council of the Twp. of Teaneck 5 Ne Je
Super. 172, 175 (Appl° DlV. lOL,) The Court said:

“Whssuming, but not concedlng, that other llcenses were granted
under somewhat similar circumstances, it does not follow that
the governing body should further perpetuate earller unwise
actlon.W :

‘Woreover, it should be ‘noted that in the one case the licensed
premises are located across the street from the school, and in the
-other case the licensed premises would be located on property ad301n-
ing the property on which the school is located.

A desire by the local issuing authorlty to keep church or
school vicinities free of liquor establishments should be left to its
sound discretion., Time 'and again the State Director has refused to
substitute his judgment for that of the local issuing authorities,
even though, as here, the premlses sought to be licensed are beyond
the 2OO-Leet distance from a church or school., Staciewicz Ve
Irenton, ‘Bulletin 35, Item 10; Serafin v, Bayonne, Bulletin 107,
Ttem 35 3°‘Hlll v. Montville, Bulletin 1,8, Ttem 9; Rafalowski v.-
Irenton, Bulletin'155; Tten 8; Jenzel v. Maywood, Bulletin 310, Item
35 Purouro v. Passaic, Bulletin L25, Item 1: Woraltls v, Lower Penns
Neck Bulletin 839, Item 11; Gianfortuno v, Bellmawr et al,, Bulle-
tin /OO Ttem 1, Bivona v. "Hock, 5 Ne Js Super. 118 (cited in the
Brief Illed in behalf of apperant) is not in point.

It is unnecessary, in view of the foregoing, to con51der the
testimony of the other witnesses produced by the parties hereto or
inv other reasons given in support of or against the issuance of the

icense,
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In all appeals to the Director of the Division of Alcoholic
Beverage Control, the burden of proof to establish #that the action
of the respondent issuing authority was erroneous and should be -
reversed shall rest with the appellant®, Rule 6 of State Regula-
tions No. 15. There is no indication that respondentts denial was

" arbitrary or unreasonable so as to warrant a reversal of its action.
I find that appellants have failed to carry the required burden of
proof. The denial of appellants? appllcatlon for the issuance of

the license in questlon will be affirmed.- :

' Accordlngly, it is, on this 12th day of June 1953,

ORDERED that the actlon of tne respondent Townshlp Committee be
and the same is hereby afflrmed and the appeal herein be and the
same is, hereby dismissed. . -

"V-DOMINIC A. CAVICCHIA
Director.

- L. APPELLATE DECISIONS - JERS"‘v CITY RETAIL LIQUOR DEALERS? ASSOCIA-
: TION ve JERSEY CITY AND DAL ROTH, INC, : '

JERSEY CITY RETAIL LIQUOR DEALERSY

ASS*N; TUBE BAR, INC.; FINBAR, INC,

GRAY'S EATING PLACES OF NEW JARSEY

JOURNAL SQUARE BAKERY, INC.; ACE SHIRT -

SHOP, INC., all corporatlons of New )

JerseV° JOHN MASKE; JOHN DéDOUSIS ‘ B :

THEODORE G. ANTOS, doing business as ) - ON- APPEAL
THEODORE THE FLORIST° MANGOR DRINK CONCLUSIONS AND ORDER
STORES, doing- bu51ness as: GORMANSn and ) ' ' '

”“TMINAL CAFE, -

) Appellants,, )
-vs- )

MUNICIPAL BOARD OF ALCOHOLIC BEVERAGE |
CCNTROL OF THE CITY OF JERSEY CITY, )
and DAL ROTH, INC.,

Respondents.

Sidney Slmandl qu., Attorney for Appellant Jersey Clty Retall
Liquor Dealers‘ ‘Associations -

Halpern & Halpern, Esqgsa, by Michael Halpern, Esq., Attorneys for-

’ Appellants Finbar, Inc¢., CGrayts Eating Places of New Jersey,
Journal Square Bmkery Inc,.,, Ace Shirt Shop, Inc., all cor-
porations .of New Jersey:; Join iaske; John DeDous:.s9 Theodore
G. Antos, doing business as Theodore The Florists Mangor Diink

. Stores, doing business as Gormans; and Terminal Cafe.

John Warren, Esq. and Charles .Hers nensteln, Esqoe, Attorneys for
Appellant Tube Bar, Inc. ‘

John B. Graf, Esq., by Jacob J. Levey, nsq., Attorney for Respondent

- City of dersey €ity.

‘Wall & Whipple, FEsgs., by Robert. Hs Wall, Esq. and Lawrence L.

- Whipple, Esq., Attorneys for Respondent Dal-Roth;-Inc.

Joseph A. Dav1s, Esq., Recelver ;or Commuters Bar, Inc., Pro Se. d

BY THE DIRECTOR.

Thls is an appeal from the action of respondent Board on Novem-
ber 19, 1952, whereby it approved the application of Dal*Roth, Ince
for a person—to person ‘and place-to-place transfer of a plenary
retall consumption license from Josepn A, Davis, Receiver for Com~-
muters ‘Bar, Inc., to -said Dal Roth, Inc., and - from 35 Enos Place to
premises 9-B Journal Square Statlon Building, Jersey City.,
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Appellants, in their petition of appeal, contend that.the action
of respondent Board should be reversed for reasons which may be sum-
marized as followss ‘ ' '

(1) The granting of the transfer of such license was in
direct violation of the distance between premises
ordinance, o T

(2) The granting of the transfer of said license was socially -
undesirable.

(3) There was no public need or necessity for the transfer of
said license to the premises in question. ‘

(L) The granting of the transfer of said license to this comn-
gested- area, one of the busiest in the State of New
Jersey, creates a hazardous condition to the public
safety and .general welfare of the public,

(5) The granting of Said'transfer oi license to the respon-
dent, Dal Roth, Inc,, was arbitrary and unreasonable.

(6) Joseph A. Davis, Esq., Receiver for Commuters Bar, Inc.,
- (former licensee at the Enos Place location) had no
authority or legal right to consent to the transfer of
this license to the respondent, Dal Roth, Inc., said
respondent not being the person who was high bidder for
this right of consent at the public sale held by said
Receiver, - S

Respondent Board, in its Answer, denied appellants? allegations
and respondent Dal Roth, Inc. also filed an Answer denying appel-
lants? allegations and set forth "separate defenses? in justifica-
tion of the action of respondent Board.

The hearing on this appeal was heard de novo, pursuant to Rule
6 of State Regulations No. 15. o o '

The file of respondent Board containing the application for the
transfer and the record of all proceedings had thereon were admitted
in evidence by stipulation. On behalf of appellants it was made
clear that the introduction of the file was for the sole purpose of
showing what was before the Board in the proceedings below. and that
the statements contained in the application for transfer should not
be taken as proof 'of the truth. of the contents of such statements.,

‘The sole witness to testify at the hearing on this appeal was
Joseph A. Davis, Receiver for Commuters Bar, Inc. The remainder of
- the record on this appeal consists of the file of respondent Board,
as hereimabove indicated, and various documents admitted by stipula~
tion, together with certain matters which were stipulated orally.

From all of the above it appears that Commuters Bar, Inc. is
the same corporation and the two premises (35 Enos Place and 9-B
Journdgl Square Station Building) are the same premises as were
involved in Finbar et al., v. [funicipal Board of Alcoholic Beverage
Control of the City of Jersey City and Commuters Bar, Inc.,, Bulletin
917, Item 1, wherein respondent Board's grant of a place-to-place
transfer of this same license (then held by Commuters Bar, Inc.) was
affirmed by the Director but was reversed by the Court, Tube Bar,
Inc, v, Commuters Bar, Inci;, 18 N..J. Super. 351 (App., Div., 1952).
The Court, in its reversal, relied upon its own finding that there
was no evidence to support the Boardfs finding that Commiters Bar,
Inc, (admittedly a licensee having possession of licensed premises)
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had been: compelled to vacate such premises and that thus the licen-
see had not met one of the conditions contained in the proviso ol
the ordinance governing distance between premises (hereinafter set
forth). :
. Following the Courtts decision which reversed the Directorts
-affirmance of the: place~to-place transfer from-35 Enos Place-to 9-B
Journal:Square: Station Building, Commuters Bar, Inc., resumed the ./
licensed business at 35 Enos Place, meanwhile retaining possession
of premises. 9-B.Journal Square Station Building. o

Thereafter, on April 4, 1952, application was made to the

. Superior €Court:for .an adjudication of insolvency against Commuters
Bar, .Inc., and for the appointment of-a receiver, While this matter
was pending before the Superior Court, Commuters Bar, Inc. applied

for a renewal of its plenary retail consumption license for the
1952-53 license period for premises-35 Ehos Place, which was granted
effective July 1, 1952.. On June 27, 1952, the Superior Court adju-

. dicated:Commuters-Bar, -Inc. insolvent and appointed Joseph A. Davis
receiver. The Order appointing the receiver-contained no specific
order or-direction for the receiver to continue the licensed busi-
ness then being conducted at 35 Enos Place and the license was not

- extended .to the receiver until- August 27, 1952. Nevertheless, the
receiver conducted the licensed-business at 35 Enos Place through
the' employment of a Mr. Donigan -and John Dalton (a 50% stockholder
of ‘Pal Roth, Inc.), both of whom had been connected with- Commuters

© sar, Inc, . This continued until September 26, 1952, when, in open
court, the receiver verbally told the Judge of the Superior Court
tnat, without paying the rent for 35 Enos Place, he was "breaking
even” and that he wanted the Judge's %“permission to close up®, which

permission was verbally granted.

The appointment of ‘the receiver was confirmed on July 18, 1952,
and by Order to Show: Cause dated September-30, 1952, ‘the receiver
was directed to Wexpose for sale and accept the highest bid or
bidse..in open court® (a) all his right; title and interest in and
to the tangible assets of Commuters Bar, Inc. in premises 35 Enos
Place, (b) all his right, title and interest in and to the tangible
assets of ‘Commiters Bar, Inc, in premises 9-B Journal Square Station
Building, and (c) his written consent as receiver .to-transfer to tae
purchaser thereof and to transfer to the same or other premises the
1952-53 plenary retail consumption’ license then effective in prem-
ises 35 Enos Place, Pursuant thereto, sale was made (confirmed
October 15, 1952) whereby one iarry Casey acquired the tangible
assets ‘at 35 Enos Place and ome Andrew Rothrock acquired the'tan-
gible assets at 9-B Journal ‘Cquare Station Building, together with’

~the consent of the receiver to transfer the aforementioned license.
Thereafter, on-October 27, 1952, Andrew Rothrock assigned his bid to-
- Dal Roth, Inc.,‘a»newlykorganized“co:gprationiin which thé aforenen-
tioned John Dalton (as noted) neld 50% of the stock, Andrew Rothrock
aeld L49% of the stock, and ‘Bertha Rothrock held 1% of the stock.
The receiver wrote the landlord of 35 Enos Place wdisaffirming?
Commuters Bar, In¢.'s lease to said premiges, effective QOctober 29,
1952: On October 29, 1952, respondent Dal Roth, Inc. filed the
application for the person-to-person and place-to-place transfer
which is' the subject of this appeal.” The receiver consented to the
transfer and, on Noverdber 7, 1952, respondent Board conducted a ,
nearing thereon, at-which appellants appeared and objected. Respon-
dent Board reserved- decision and requested the Assistant Corporation
Counsel to advise the Board concerning the legal briefs which had
been. filed, The Assistarnt Corporation Counsel filed an opinion
recommending that “The transfer: gshould be granted® and, on November
19, 1952, respondent Board granted the transfer by a 2 to 1 vote and
noted its.records that the legal opinion had been received from the
Corporation Counsel #advising that the requested transfer should be ;
wgrantedéi?' ’ . ) . S ‘ . - S :

/
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Thereafter, on-November. 26 1052 the receiver “disaffirmed?
the lease of Commuters Bar Inc., at 9—D Journal Square Statlon
Building, p e T I ; . .

At the hearlng on thls appeal anpellants questloned whether
sion of premlses 9- B Journal square Statlon Bulldlng.. ‘The’ only tes-
timony - on this subJect is that of Joseph £+ Davisy” Receiver-of
Commuters Bar, Inc., who said ‘that- from the time of -his: ;appointment
on June 27, 1952 wat least?” until November 26, 1952, .when:he: tdis-
affirmed" the lease, he had been in pOSSGSSlon of premises 9-B
Journal Square-Station Building. .He denied that. he-had.:ever. 7
assigned his right to possession in such premises to anyone., - Respon-
dent Dal Roth, Inc. relied upon its answer to Question:8.in its.
license appllcatlon ‘which stated that it leased or rented the prem--
ises at 9«B Journal Square Station: BUlldlnr from Armed Realty torp.,
and contended that since said. appllcaulon was- in -evidence as part of

- respondent Board?s- flle and since the:answer to. the question was made
by Andrew . ‘Rothrock, President, ‘under oath, it was: evidential and that
apoellant -had - the burden of- establlsnlng that respondent Dal Roth,
Inc. -had. no right to possession .to such premises.  ‘Respondent Dal
'Roth, Inc.'s counsel asserted that the corporation had .a binding
agreement. for.such possession, . Ls hereinabove noted,. it was asserted
on. behalf of. appellants that the stipulation: admittlng in evidence
{lespondent Board®s file did not. constltute the. statements contained
in the application probatlvely evidential material. “There followed
sonie colloquy between counsel concerning a. p0531ble adjourned hearing
- to examine. further into thls questlon, but no. . such hearlnd was held

or requested.n" : S e - e

It was stlpulated tnat nelt er,Dal«Roth;rInc;,gAndrew Rothrock,
nor Joseph A, Davis, Receiver, was a licensee. at the time when Sec-

i tion 4 of the above ordlnance was -enacted in 1937 or: when. it“was
amended in 1941, It was further stlpulated that. the: lease at 35
Enos Place expires August 31, 1053 and that . appellants would not..
argue or rely upon-the questlon of oubllc ncce551ty and convenlence
ralsed in the petition of appeal. ; : S S

An ordlnance of the Clty of Jersey Clty, adopted in 1937 and
»amended in’ 1941, prov1des, in pertlnent part’ S

"Sect:on 4 From and aIter the passa“e of this ordlnance,
~{no Plenary Retall Consumptlon License shall be: granted for
or transferred to any premlses the entrance of which is.
~ within the area of a-circle having a radius:of seven hundred
 fifty (750) feet and having as its central. point the entrance
of an-existing licensed premises covered by a Plenary Retail.
. Consumptlon Llcense, prov1ded, nowever, that if any licensee °
holding a Plenary Retail Consumption: Llcense at. the time of
- the passage of~ this ordinance’ snall ‘be compelled to vacate
- the licensed premises for any reason.that in the opinion
- of the -Board of Comm1551oners of the..City of Jersey City- -
- was .not caused by any. ectlon on the part of, the llcensee,'
© or if the landlord of said licensed premises shall .consent
to a vacation thereof, said licensee. may, in the discre- -
tion-of the Board of Comm1831oners of tne Clty of Jersey. !
-City, be.. permltted to have such license transferred to
another premises within.a radlus of. flve hundred. (500)
feet of the llcensed premlses 50 vacated....“ '

lhe ev1dence dlsclo es that there are several premlses covered

by plenary retail consumption licenses which are-located within 750 -

feet. of the premises to which the license; herein has been transferred, -

- but .that the dlstance between the former location (35 Enos Place) and
‘tne present licensed premlses (9 B Journal Square Station Building)

is less than 500 feet. A sustaining of the transfer here in. question
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would call,.for a .finding that respondent Dal Roth Inc., meets the
requlrements of the Erov1so contalned in the ordlnance.

Tne 1osuesra1sed ‘herein’ have. been narrowed con51derably by the

stloulatlons entered into by counsel for the various parties and may

be eenerally summarlzed as i‘ollowso

(1)

Numerous acts of the recelver were; w1thout legal autnoLm
CAty, ‘esZey “the fact that he honored the assignment of

. the- nlvhest bldder w1 1out Court approval etc.g

(2) 1

Respondent Dal Rotq, Inc, nad no rl@ht to posse551on of
9-B Journal Square Station nulldln therefore, the

- »transfer was: 1nva11d

U

The. matter 1nvolved in the present appeal is res-

. Judlcata in, view of the decision of the Appellate.. ',Efﬁ

... Division of the Superlor Court, . herelnabove referred .

to: and
{4) The transfer-was. in v1olation of, the dlstance between
,fgi»premlses ordlnance. - . : Co R
As to. (l)' Whlle the recelver may have contlnued the llcensed

b051negs without spe01flc authority from't
he failed-to havé the; license extended to him until August 27, 1952;

tie. Court to do -so; while

~and whilé there: ‘may .have been other actual or apparent irregulari-.

ties, the fact remains that the consent to transfer ‘the license was

wexposed to- publlc sale® and .#sold" to the. highest bldder and the

sale wéas ‘confirmed by the Superlor Court whose action in this revard

nt not I belleve, be attacked colieterally here,

b

As to (2) From the record . berore me it appears extremely

donot;ul that respondent Dal Roth, Incs: had any right to possession

of 9-B Journal Square Station Duilding, sufficient to support the

transfer.
Ways & Witteborn: v, -Egg-Harbor Twp. et als, -Bulletin 951, Item 3..,;

. Cfs Terlizzi ve. Union City et ‘al,, Bulletin 860, .Item 273

Howeyver,.

P01nts (3) and (h) w1ll be conoloered tovether._

in view,. of my decision as to (L), it-is unnecessary to con-
81der further elther of thege two points, (l) and. (2 ).qu :

'Specifioally/

es to (3),. while it may. be, that ‘Dal Roth, Inc. is-not-a new party,
‘sincé-it derives-its rights: througii. Commute S Bar,. Inc. and the

 .peceiver thereof, nevertheless the facts, and issues -are. not the sane
as” tnose in. the earller case hereﬂnbefore adver}ed to.A AR

e

w

ine facts in the 1notant case are con81derably dlfferent from

the facts in the earlier case which involved a place-to-placé trans-

fer by-a licensee. Here we have a person-to-person and place-to-
place transfer-after a.consent to transfer a license had been -
"hought® at-a receiveris . sale in much the. same;manner as in Hudson

Bergen etc, Assn, et -als v, Jersey City. et al., Bulletin 931, Iteh.

L, alermed by the Appellate Division (Greenspan v. .Division of -
-Alcoholic Beverage Control,.23 N. J. Super. 567 (App. Div. 1952))

and by the Supreme Court on certification (Greenspan v..Division of
Alcoholic Beverage Control, decided June 8, 1953, not yet officially

PAGE 11.

-reported).

Appellanta contend that such “sales" ‘are contrary to

public pollcy. -In. this connection it may not. be 1nappropr1ate to.
point out: that Rie:Se 33:1-26 provides: , ,

wUnder no 01rcumstances,_however,ushall a licensge, or
,-rights-thereunder,;beadeemed property, ,subject to
:;inheritance,sale, pledge, lien, levy, attachment, execu-~
.~ tion,-seizure for debts, or any other transfer or dis-
,_posltlon wnatsoever, exceot to the e: ctent expressly
provided by this chapter.-7
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And in Novack v. Krauz, 138 N. J. Eqe 241 (Ch," 1946), the Court in
dlsm1551ng a suit wnereln a Ypurchaser® of a license sought- sp901f1c
performance of the licenseefs  (seller?s) promise to execute the
reqululte consent to transfer, adverted to that prov1olon of law and
said (p. 242)3 '

s,

#The proper interpretation of thé statute ta?en as a
whole, is that the licensee is: pfotected against -ahy -
interference with the llcense, which is’‘not te be con-
sidered property at all., It is not-subject to sale, and
therefore, by necessary implication, cannot form a matter
of a vaiid contract of sale.“

The issues in the earller case 1nvolved questions ds to
whether or not the ordinance-exception was unreasonable, if inappli-
cable to Commuters Bar, Inc., a licensee .which became such after the
ordinance was enacted and amended, and as to whether such licensee
nad been forced to vacate its cx1stlnr premises: tnrough no fault of
its own.

The issue in the instant case is whether (as respondents con-
tend) the proviso in the ordinance includes not only a licenseeseeck-
ing a place-to-place transfer Irom premises he has been forced to
vacate but also a mere applicant for a ‘license having no present
interest or right to possecgsion of the premises from which-the trans-
fer is sought. It was stipulated that respondent Dal Roth, Inc.
never ‘had posseSSion'or~right'to”poosession of'pfemises‘35 bnos Place
from which the transfer was made. Yet, the opinion -of the Assistant
Corporation Counsel, upon which lespondent Board appdrently relied,
and the brief for respondent Dal Roth, Inc., both- contend for a con-
struction of the ordinance which would include not-only.a ‘situation
wiacre a licensee is compelled to vacate but also the case of appli-.
cation for person~to-person and place-to-place tranofer where the
proposed transferor was compelled to vacate. ‘ : S

, Ulth partlcular reference to (4) and l"esl_c(.)ndents'i contentlon
with respect to the construction to be placed on the distance-betiveen-
premises ordinance, it must ‘be remembered that a license is-.a mere-
privilege, not property. R. S. 3331-26; Paul v. Gloucestér County,
50 e Je- L. 585 (Ee & A., 1888). No one has an inherent right to ths
issuance, renewal or transfer-of a license t0 sell alcoholic bever-
ages, (Zlcherman v, Drigcoll, 133 U, J. Ls 586 (Sup. Ct., 1946):
Biscamp v. Teaneck, 5 N. J. oupers 172 (App. Div., 1949)), and mund <
cipalities may enact reasonable regulations governing sales of alco—
holic beverages- at retail, 1nclud1n“ transfers of licenses. Ra-
33:1-4L0, The ordinance in question was enacted pursuant to such
power, SRR : S . T S

"hen a commission, board body or person is: authorlzed by
ordinance, passed under a delcﬁatlon of legislative authority, to
grant or deny a license or permit, the grant or denial-thereof must
be in conformity. . with the terms of the ordmnance ‘authorizing such
grant or denial, - 9 McQuillin, Lnnlclp al Corporations (3d ed. 1950)
8 26.73:-Bohan v. chhawken, 65 Mo Jeo-Le 490, 193 (Sup. Cto., 1900) .7
Tuoe Bar, Inc. Ve Commuters ‘Bar, Inc., SUPrie ' s

. The constructlon contended for by respondents completely over-

- looks the plain language and obv1ousppurppgc of that part of the
exception which provides "That if any licensee holding a plenary
retail consumption license..s.shall be compelled to vacate the
licensed premises for any reason...not caused by any action on the
part of the licensee...said licensee maye..be permitted to have such
license . transferred to another premises within a radius of five
hundred (500) feet...." TFrom the language of the proviso it seems
clear that that portion of the ordlnance was enacted to grant relief




BULLETIN 976

forced to vacate through no f lt of tn > Oy, e :
the application of that portipn of the prnvzsnAmnst be liml
that purpose, and the respond(n* 7 as I :

Respondent Dal Roth, Inc,
for a person-to-pefso
Board granted its app.
Dal Roth, Inc. been comp_
any reason, Admlttedly i

.‘,y\».sp- g, N ~'
9 Nor had: respondent
£ eany lacensed grem;se for
a8 ne premlses tQ vacate.

Provisos . and exceptl nce are‘to be strictly

construed and in keeping
State Board of Optometrists
(Sup, Cte 193%); modified ¢

5.5 A, 1'935)”

United States v. chk‘on, L5 i 141 5®'Cofpus Juris, § 639 - (2y,
notes LR, L3 and Lk, Magifes ; ic purpose of the ordinance

place-to-place transfers
OllC Beverage gontrol of
Inc.,etJal., Bulletin 917,
r that the main provision -
'ce~t@~place transfers only.

in questlon is . to effect a’
(Finbar et al, v. Municipal
the City of Jersey City ang
Item 1} and it would seem al
gnd the: exceptlon theref

is not res udlcat but that reé“ ,
or d;sregarged the terms of L
observe ‘anid that the transf 'S

nance, Its action grantlng-the‘ T
LnCe Ve Commuters Bara INCe, |

“‘“th, I find that thé . matter
oard either misinterpreted
e which it was its duty to
violaﬁiomﬁofsthéwoﬁdi~%-
« Tube Bar,

z

... OHDERED that 'ail
now held-by Dal Roth, ;

9,3 Journal Square Stﬁtlon
Bulld1ng,ﬁ> ‘ ~

'qu;hwith.,
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5. PLENARY RETAIL CONSUMPTION LICENSE - APPLICATION FOR, BY HOLDER OF
CLUB LICENSE, DENIED. . . S

In the Matter of an Application by )

RéC‘UETS CLUB OF SHORT HILLS N ‘ N

162 Hobart Avenue = ' : L

- M 1llburn ' """)1 . .-.  ~CONCLUSIONS -
‘P, O,. Short Hllls, N. J.,vv S

- For a Plenary Retall Consumptlon )
Llcenee.* R S A _)
ullton, McNulty Augelll, Bsqs., by - John ﬂllton, dre, . Esq., N
‘ . Atbornev for nppllcant. .

BY TUE DIRECTOR“

Yacquets Club of Short hllls now nolds Club Llcense CB- 308
s which Was issued by me instead of by the local issuing authority
because two members of the. ¢lub are nembers of the. local issuing
authorityv. (Re. S. 33:1-20). The club has filed an application with
" me for a Plenary Retail Consumption License. Written objections
“having been flled a hearln“ tiierreon. was neld on ﬁprll 2, 1953,

At the hearlng twelve ObJeCuO;S, all of whom reolde within LOO
feet of the premlses occupied by the club, appeared and stated that
they opposed the issuance of the license., The testimony given by
five of these objectors indicated that they fear that. the issuance
of a license to sell to the general publlc would create undesirable
conditions in this section. of Snort Hills, which is admittedly resi-
dential in character.

L On oehalf of the appllcaqb, uOOGTt E. Nlebllng, Pre51dent of
appl 1cant club, ‘testified that the club desires a Plenary Retail
Coasumptlon Llcense because it may thereby. control "the method of
consumption and hours thereof# and because "we seem to have a fran-

- chise that is now without value from a revenue standpoint.?# The
first reason appears to be without specific merit. As to the second
reason, the witness testified that under the license applied for ¥our
members could buy package- coods from us.® Howard E. Grigg, a
Trustee of applicant club, and eight members of the club, testlfled
that they favored tne 1ssuance of the license,

It is apparent, in the fee provisions and other provis 1ons of
Re S. 33:1-12(5), that club licenses were designed primarily as
accommodation licenses and not as revenue producers,

Conversion of club-licenses to plenary retail consumption
licenses was, for a time; approved by the Department now Division,
(Re Keevil, Bulletln 158 Item 11), but such approval was ex pressl
overruled in 1944 (Re Heller Bulletin 645, Item 5).

Issuance of the license sought would not be a violation of the
township?s numerical limitation ordinance but it does not follow,
from a vacancy in such a measurets quota, that application must be
granteds (See Sadovsky v. Millstone, Bulletin 120, Item L.) The
same is true with respect to the Staue Iimitation Law since that Law
(Po L.-1947, c. 94) ¥merely fixes a maximum and, in a given munici-
pality, far fewer licenses than would be permitted by the law may be
%nple t? serve that municipality's public needs.” ~(Bulletin 702

tem 2

The questlon of public need is not a consideration where club
licenses are concerned (Irish American Association of Kearny v.
Kearny, Bulletln 293, Item 11), but 1s tae paramount consideration

et i

e
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where retail licenses, other than club, are-concerned {(Dorio v. East
Amwell Township and Colligans, Bulletin 965, Item 3).  There is beiore
me no evidence of public need for the plenary retail consumptlon
license sought. The townshipt!s 1950 Federal census population is
14,560 and nine {(9) plenary retail consumption, seven (7) plenary

ﬂretall distribution and three (6) llmlted retall dlstrlbutlon licen-
ses are outstandlng there,, I

For the reasons herelnabove set forth I shall deny the pendln
appllcatlon. co . R

DONINIC A, CAVICCHIA
cw Dlrector..

Dated: June‘l7,‘l953;jﬁ

6 DISQUALIFICATION - FALSE AIJSJ“j N PPPLICATION - PETITION DENIED
WITH LEAVE TO FILE A NEW PETITION AFlEu SIX MONTHS.

In the Matter of an Aepllcatlon )

to Remove Disqualification because . = ... . .

of a Conv1ct10n, Pursuant to-Re S« ) -~ .- CONCLUSIONS
33:1-3Le2. . oo . AND ORDER

Case JO. 1050. -

BY THE DIRECTOR:f'

The criminal records received at this Division disclose that on
Harch 21, 1928, petitioner was fined $125.00 after being convicted
of the crlme of atrocious assault and battery. On June 29, 1931,
defendant was found guilty of malntalnlng a disorderly house
(vambllnb) and sentenced. to six months in a. county prison. The oper-
ation of the sentence was suspended and he was ‘placed. on probation
for a period of one year. On December 11, 1931, petitioner pleaded
guilty to a charge of desertion and nonsuoport and was sentenced by a
Judge of a Court of Special Sessions to six-months-in a county work-
house, He was released therefrom on lMay 18, 1932. On February 2,
1933, petitioner was sehtenced to a state prison for not more than
three and one-half years and not less than two years on a charge of
robbery. The records received from the County Prosecutor indicate
that a new trial was granted in thiis case but he has no further
information relative to the matter. The petitioner testified that-he
never was tried again on the robbery complaint. On April 18, 1934,
petitioner was sentenced to. a Ledelal penltentlary for a perlod ol
ten years as a result of his conviction of counuerfeltlno of five.
dollar bills and possessing and pa551nﬂ of same. After transfer to
two other federal penal institutions, he received a conditional
release on June 17, 1940. His parole expired on April 7, 1944,

The crimes: of counterfeltlné, posse351ng and. pa351ng counter-
feit money are crimes which:involve the element of moral tnrpltudea,
See U, S, ex rel Allessio v.-Day, 42 ¥, (2d) 217 (C.Cs4. 2, 1930);
Re.Casé No, 71, Builetin 199, Item 9: Re Case No. 325, Bulletln 615h
Ttém L. The crime of atr001ous assault. and battery also involves

‘noral turpitude. It is, therefore, unnecessary to determine whether
the other crlmes of which petltloner was conv1cted 1nvolve that
element.

Petitioner produced three character witnesses (an employee of
the company:by which petitioner is.employed, a housewife,.and a
funeral director) who testified that they have known him seven or
more years and that in their opinion he has a good reputation for .
being a law-abiding person-in the community in which he resides., One:
of the witnesses testified, however, that, although he knows the peti-
tloneL ¢or twenty years, he ‘has rarely seen him of late years.
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The police department of the municipality in ‘which petitioner
lives has advised this Division that there are no complalnts or
1nvest1¢atlons now pendlnf 1nvolv1n pet1tloner._

: Petltloner, in tne verified petition filed in thls proceeding,
disclosed only the federal court- conv1ctlon of counterfeiting, pos-
sessing and passing of counterfeit money, When interrogated at the
instant hearing regarding his failure to include his other criminal
conv1ctlons, he stated that since they occurred in state courts, ie

- thought it unnecessary to mention them. I am not impressed with
this explanatlon.

llore tﬂan twelve yearo have elapsed since his release from
the federal penal ingtitution in June 1940, Despite this, however,
I am not convinced, in view of petitioner withholding vital informa~
tion in the petltlon aforementioned, that his association with the
alcoholic beverage industry would not be contrary to the public .
interest, I cannot overlook his untruthfulness under oath. Under
all the circumstances, I shall deny the present petition, I shall
give petitioner leave to file-a new petition, if he so de51res,‘after
the expiration of six months from the date hereof; Re Case No, 309
Bulletin 600, Item 6, If suchh petition is filed, the conduct of
petitioner during'the six months will be con51dered in determlnlng
whether relief should then be granted.

Accordingly, it is, on this 5tia day of June, 19)3,

ORDERED- that the petition for rclief herein be and the same is
hereby denied, W1tn leave to file a new petltlon, as aforesaid.

 DOMINIC A. CAVICCHIA
Dlrector.

Te DISCIPLINARY PROCEEDINGS '~ EFFECTIVE DATES FIXED FOR SUSPENSION
PREVIOUSLY. IuPOShD UPON REOPEHING OF BUQIHLSS.

In the Matter of D1501pllnary ' )
Pioceedlngs against: : :

PINE LAKE PARK TAXPAYERS I1PR OVEILIT : )

ASSOCIATION, IHNC. N
- Horningside &’ 8th Avenue, Pine Lake Par k)' ORDER
ITanchester Township . : )

PeOs Toms River, N. dJa.,

Holder of Club’ License CB-1, issued by the )
Township Commlttee of the TOWﬂS”lp of -
.ancnester° . )

— - - — - - -~ - - - - - - - L — - - — e e

BY THE DIRECTOR°

It appearlng that by Order dated November 20 1952 the license
held-by the above named defendant was suspended Ior a perlod of five
days, and that the effective dates of said suspension were to be
Tixed by subsequent order (Re Pine Lake Park’ Taxpayers Improvement

- Association, Inc,, Bulletln QL Item 5); and

It further appearlng that defendant?!s premises are now open to
such an extent that an effective penalty can be imposed; _

It is, on this llth day of June, 1953,

ORDERED that the Five- day suspension ﬂefetofore 1mposed shall
commence at 2300 a.m., June 19, 1953, and termlnatevat 2300 a.m. ‘
June 24k, 1953.- , s :

o R o

Dominie %‘\{1% |

Nivractnr.

New Jersey Sﬁaﬁe



