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Briefly, and for the reccrd, the nresent

insurance liebility =clicies eszcliude nollution cowvarace
generally witn the amxception zhat sudden ani accidental

incidents are covered under tae liability provisions of the
policy. Cver thes past year or 30, »robably beginning wvith

the Insurance Sexrvics Office's gensral liakility f£iling

[}

program, we have recesived a nwwer of Filings that weculd
delete this exception, the axceptica that nrovides for

S.

ot

den

-

liability coveraga for suddan and accidental iac

0]

For some p2ricd of time, some of thes

pecare efifective under the provisions of the Ccmmercial
reregulation Act bacause they wsre not disapnrcvei rrigr to
tiae time taat -~ pricor tec tha stated sffecctive date. Jore
racently, becausa of some prodlems and sorie conserns in the
ozpartmant, thosa that w= hava besn receivine mer: ri:cently
Aave peen disapprovzi Scr 2 variety of raasong,

-~y s = . 5 « 3 3 “«ia s d
I ctaiax that crobably in orxder to put Tils

in contsuwt, it migat be wertaiwihila to raviaw scre cf the

ciis Zaacuage is generally includad in policy., Since it
Geletss tae coveracz of sudden and accidsntal occurrinces,
there are risks that are custorary £o cie zerchaszrs ofFf

tuo3e poiicias walch are then nct coverad and the risk o

loss as & result of <chem is 3hifted o the insured.
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Because of the history that these items had
been -- these particular types, of incidents had been
previously covered, many insureds, we believe, have a
reasonable expectation that these kinds of things are
covered. |

We ére further concerned that in situations
where they are damaged by some othe; cause that is covered
but some of the damages are caused by what is defined as
"pollution” in the exclusions, that some damages would be
covered as a result of an incident; some damages would not
be covered as a result of an incideﬁt. We are concerned
of coverage disputes and litigation or problems with
coverage between the insured and the insursr as a result of
this total absolute exclusion.

Also, there is a -- we have some questions
concerning what, if ;ny; impact this should have on the
rétes. Most of the filings that we have received have
indicated that there is no rate impact as a rasult of the
exclusion. We would like to explofe that,

We would like to hear from the insurance
industry to review what caused the filings that have been
received, what were the causes of that, what essentially
was the industry's thought processes in coming up with this

as the chosen alternative -~ the chosen alternatiwve to
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cocasist of tae policy languace.

If there are otjer alternatives that wers
considered and discarded by the industry for one reason or
another, we would like to aear taem so that we can
understand why something short of an absclute exclusion was
not used.

A)

inally, we weould like to explere the market

txf

implications of the exclusion, the present market, the
inpact of tais ohthe insurance -- re-insurance market, and
how tais exclusion would affect availability, insurance
capacity, and affordability.

The hearing nctice addresses some of thasa
issues in more detail. I would indicats that the record of

tuis nearing and our examination of this "issue, for the

(38
jor

purpose of assisting the Cormmissionar in making pcliicy
£ais area, will iaclude not eniy the transcrint of tae
proceedings, but also written corments that hava besen
raceived from somz pecpls who are hare and somz pecple who
are not anere.

Additicnally, tae record, we would one
reviewing the filing and the statsments of exAlaﬁation
with the maay filings thax we have got:tan on these

exclusions. Also, many of the statenents tnat we have

al, court caszs ia

e

- 2 < - o e Ny
recelved refer <o source matar
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particular, that we would also draw upon as vart of the
racord for this nearing. .

Also, there was recently a draft revort cf
tae Dnvironmental Liability Insurance Task Force of the
National Association of Insurance Commissioners which was
delivered‘December 10th. That we are gecinc to include in
the hearing record alsoc because it does provide a cocod
background on the developmant of the problems to date.

I appreciats you being here this morniﬁg.
This is shortly before the Holiday. 3ecause of that, I
£ea1ize it's inconvenient and also taat some of the people -
that would have liked to have been here were not zple tec be

aaxe,

The Commissioner decided not to hold *his

jae

off until after ths Ffirst of the y=ar because it i3 a very
important issue and needs to be addressed as nromctly as
pcssible.

We will, aowevar, holé ccen the record feor

ih

the vezr, Wa

written ccmmeats until afier tae first o
would like wou to have them ia by Januvary 7th. Thev can

zations o

e

includa any stataments ox behzalf of orcan
o

41
N
o]
3

comments as a result of anything that yvou have neard here

today.
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people to sign up are the Insurance Service Office, and it'sg

-

kind of appropriate, I guess, that they start off hecause
they -~ the first filing we received on this was from the
Insurance Services Office, and I believe that there are
some people here from there, and also Mr. Sullivan from
Crum & Forster who indicated he wanted to participate in
taat.

Thank you. If you would come forward.

MICHAEL L. AVERILL: Good morning, I am
Michael Averill. I'm a CPCU. I'm the manager of the
Commercial Casualty Divisicn of ISO in Mew York.

I have some prepared remarks which I would
lesave with you at the end of my presentation. ~I would like
to summarize them briefly now, and I would likes to *ake the
opportunity to do as you asked, address some of tha history
of pollution e:xclusion, at least the ISO nolluticn
exclusion and the need for our new exclusion.

With me are Dick Biondi who is our actuary
and manager of our Cormerical Casualtv Actuarial Divisien
and an executive from one of our affiliated insurers, and
at the end of our presentationé and all the testimony today,
we would be happy tc answer your questicns as thev may come
up.

First, let me tell vou about IS0's roi= in
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the property and casualty industry.

ISO is a not~for-orofit ccrooration which
Provides a variety of rating and adviscry and statistical
services to the PC industry. Wwe are a voluntary organizatioh
made up of companies who choose to associate with us to
receive any or all of our services. One of the services
we do provide is the development of policy forms and
endﬁrsements that are made available tg our companies.

Those compénies may adopt those forms or
modify those forms as they see fit. Taus, while our
standard language represents a general benchmark for the
industry, it is not binding in any way upon the companies .
on whosea behalf it has developed or submitted any
regulation.

The insurancs industry has been insuring
pollution exposures for quite awhile. Prior to the late
1960's, the Comprehensive Genaral Liabilicty Policies were
cn an accident basis, and accordinecly, provided less from
pollution exposure if the vollution act was from an
unintended event. There is.an intentional injury exclusion
within the contracts.

The 1956 version of the CGL broadenad the
definition of the trigger of coverage to an Accurrance

basis. Thus, you Provide a coverage no* only for accidents
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but for the injurious exposure to cecnditions; that is, the
injury or damage had to cccur during the policy period, and,
of course, be neither expected nor intended to clarify the
intent of coverage, and overcome court cases which, to the
contraxry, had cénsidered accidents from the standpoint of
claimant of insurance.

The change in the trigger was not intendad,
at that time, to deal with the polllution situation since
there was little awareness regarding environmental nprotactio;
at that time,

In the late 1960's, a number of accidents
took élace including the running aground of the tanker
Torrey Canyon and its resultant oil spill in '57. The
'69 blowout of the Santa Barbara oil platform, and these
focused public attention on the genefal problem of
pollution.

In 1375, in viaw of thesge sericus and
unpredicted environmental problems, the insurance industry
developed clarifying langﬁage and a mandatory endorsement
specifically excluding coverage from nollution incidents
under the standard Comprzhensive GL policy unless, as vou've
pointz2d out, the incident was both sudden and accidental in
nature.

I would like to r2ad that axclusion.

peis
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"Coverage is not afforded to bodily injury or pProperty
damage arising out of discharg?, dispersal, release or
escape of smoke, vapcrs, soot, fumes, acids, aikalis,
toxic chemicals, liquids or gases, waste materials, or
other irritants, contaminants or pollutants into or upmen
land, the atmosphere, or any water course or body of water;
but, this exclusion does not apply if the discharge,
dispersal, release or escape is sudden and accidental.”

Now, in 1973, we actually incorporated this

exclusion into the policy itself. MNow, there were specialty

- insurers in some of the surplus lines writers throuvch what's

called the London market that stepped in to offer the
complementary gradual pollution coverage under their own
forms. Genericélly, these are refarred to aé Environmental
Impairment Liability Polices. Generally, they are only
on a claims-made basis, and they are limited, and they
sometimes pay clean-up expenses as well as the indemnity
for bodily injury and property damage.

In 1980 in response to the Rescurce
Conservation and Recovery Act, the RCRA Act, the EPA
issued regulations to imolement that Act for those
involved with generation, transportation, storace, disposal
hazardous wastes.. That Act ang requlations required

minimum liability insurance, initially of $1 million per

of
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" Liability Policy wnich provided sudden and accidental and

12
occurrence witih a $2 million aggregate for sudden and
accidental occurrences, and fo; gradual pollution loss,
requirements of $3 million ber occurrence and $6 million
peér aggregate are being phased in.

Now, in response to this Act, more insurers
developed environmental liability protection forms, and
ISO introduced a pollution liability policy :in 1931. Now,
that form provides on a claims-made basis both gradual and
the sudden and accidental coverage for pollution incidents.

€t applies to an insured site.

Since it is on a claims-made basis, an
extended reporting periocd is available; but, it is a limited
extended reporting pericd, and in order to prevent
duplication of coverage between the Comprenensive GL Policy
and the Pollution Policy whan that prolicy was written, an
exclusion was desicned for the Comprenhensive GL, the CGL
Policy to exclude all pollution coverage under that volicy,

again to prevent tihe duplication with tne Pollution

the gradual coverage.
When ISO introduced that Follution Liability
Policy, it was without any suggested rates. As vou will

near Dick Biondi explain in a little wnile, w2 have verv

little statistics on pcllution liability
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itself; but, among the other factors that have to be
considered in rating pollution,liacility are the nature of
the operations, how is the wasts material generated, how is
the product generated, how iz it treateg, stored, the type
of material involved, the volume of it. Is the material
stored near population centers, near farms. 'that type of
site security does a risk have.

Because we had no prior experience when we
introduced the Pollution Liability Policy, we could not
sugéest any rate for it. Part of the problem today,

especially with the availability of pollutién liabhilitsy
insurance as a separate coverage, is the fact that liabiliti
against policyholders for clean~up and personal injury and
propgrty damage are crzated by multiple Federal and Stats

statutes as well as by common law.

Interacting with this, of course, are cocurt:

interpretations of prior insurance con:racts which expand

coverage beyond whicii the insurer: originally intended,

7]

So, the availabilicy of insurance for
pollution liability is arfected by the ootential,
anticipated past liability under policy forms that have
already been issued and have Lbeen terminated, the nast azd

currencly being issued, plus tas, what apoears to D= tae

RS




B VP P

» FORM 2046

BAYONNE, N.J). 02002

PENGAD cO..

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14
inability for insursrs to re ly on the use of contract
language to limit the insurers; exvosure.

In addition, under the Superfund legislation,
tne Comprenensive Environmental Response, Compensation and
Liability Act, CERCLA, tae application of jeint and several
liability which makes each defendant lisble for all damages
rather than each dafendantc's contribution also creates
conditions that can't be evaluated for each insured separate

Tais joint and several liabi ility creates the
likelihood that a policynolder's liability will bear no
relationship to the policyhélder's conduct.

So, if you want to insure a risk for
pollution liability exposure which may be subject to this
Act, the Superfund Act, that means the risr exvosure is not
dependent only on its manufactured matarials, its conduct,
but also on the conduct of all other disposers of material
in a toxic waste site.

Now, in 1384 and '§5, ISO introce 23 a
najor re-write §f tae Compreiensiva Canaral Lizbilitr
contract. That resulted in ths Cormmercial General Liability
Policy which we are Scaecduling to be implemsntsi in 1826,

e reviewed the entir e coverage of thz<
policy, but Sspecifically in this recard, the nollution

coverage, in order tc develop the a

'U

prosrizte lancuagz for
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the new program, looking at the changing legislative,
judicial, and insurance environment for poliution, and we
first submittad the commarcial, tiae new Commercial General
Liability Policy in 1984. We attampted to include a
pollution exclusion, taough it is rewritten in a new fcrmat
and new language, that intended to provicde the sarme coverage
as was originally intended under the Comprehensive Cenaral
Lianility Policy, that is, retain in some way coveraga for
tae sudden and accidental exposure wiihout using those
terms.

After a re-evaluation of that provisicn
during 1984, it was changed to tine Previsions in the
curreat Commercial Ceneral Liability progran submission,
the substance of which has alsoc been suwmitted for use with
the current Cemprehensive Ceneral Liability centract.

Taat change is to introduce a complete

on-site enission and partial off-site exclusion Ffor som

1]

Ooperations. For some operations. It is not an ansclute
2xclusion. It does not apply, as it is written, to some
cff-premises operations, and it doas not apply, as written,
to products liability exposures.

Jow, tais chanée was made because after cur
initial submission, we found out through comments chrcuga

tae iandustry taat there was a completa lack oF Faith that
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the judicial system would interpret the contract languagg
as was originally intended by eur insurers, even though we
nad attempted to rawrite it to maintain that intent, not
using the term sudden and accidental.

Now, courts have expanded the coverage
afforded under the GL ccntracts in ways not contemplated by
the insurers. For example, in New Jersey, sevaral lawsuits
filed by Jackson Township relating to seepage from a dump
into ground water resulted in a decision which says, in
essence, that sudden adds nothing to accidental, and thus,
Seepage incontestably happening over a long period of time
was covered under the Township's Comprehensive GL Policy
despite the sudden andg accidental intended ccverage under
tae pollution exclusiocn.

From all the indications ws nave, it's
unlikely that courts will caange directicn to interoret

taat language as was inteuded, and it's unlikely that

i

society's interest in the issue o environmental impairment
will subside.

Since tnere is no practical way for us to
include realistic estimates of what the unsettled and
cae future pollution liability will be into our rate—ﬁaking

data base, and combined with a realization that »clluticn

liability represents a unique exposurs that must be wmdéerwri

cte
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liébility coverage.

The first, again, is a simple buy-back
endecrsement which deletes the exclusion of bodily injury
and property damage arising out of the emission or
escape of pollutgnts. It does not delete tha clean-up
costs exception. It's attached to either version of our
new contract, and whatever policy conditions and trigger
mechanisms within that contract including its limits apply.

The second means is ; self-contained
pollution liability coverage form on a claims-made basis
which provides a separate trigger limits and conditions to
provide bodily injury and property damage liability coverage
and clean-up cost coverage.

The third is an additional limited pollution
liability coverage form. 1It's similar to the other self-
contained form in that it's on a claims-made basis, -has its
own limits and conditions; but, under that form, clean-up
costs will not be afforded.

All of these modes of providing coverage
will pbe (a) rated from an ISO standpoint.

tlow, this approach enables an underwriter to
make a deliberate decision and an anal?sis of each insﬁred
pollution exvosure to determine the coverage that is best

provided. The insurers can make the pollution coverage
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decisior based on underwriting and rmarketing philosophies
in response to their own capéc}ty and re-insurance situations
witilout affecting the other liability coverage requirad hy
an insured for the operations and oroducts exposures.

Now, whils I've talked a lot about the
Commercial General Liability Exposure and Environmental
Impairment Policies and Poliution Liability Policies, any
Liability Policy is potentially subject to pollution claims.

In our commercial auto line, a Garage Policy
endorsement that para lels the endorsement for Commercial
General Liability dr Comprenensive GL Policies is being
introduced for'garage operations other than the ownership
or maintenance or use of the covered autos.

A total pollution exclusion for BI and ED
arising from the discharge of pollutants will apply unless
they are not exluded for certain off-premises discharges
or pollutants including those in the so-called products
and completed operations hazard. Clean-up costs ccverage
are specifically excluded as a clarification of tie policy
intent.

The exclusion which we have submitted is an
optional exclusion, country-wide, and i3 also being submitte%
to become mandatory in 1935.

Policy lancuage- has been developed for the
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Business Auto Policy and for the Truckers Policy and thae
Venicular Exposure under the Garage Policy that will make
the pollution exclusion apply to cargo carried in a vehicle;
not to the fuels, the lubricants or fluids that are needed
or result from the normal operation of the vehicle or its
parts. An optional, buy-back enéorsement that deletes the
exclusion will be available, again priced on a refer-to-
company basis, and that exclusion for the Business and
Truckers Policy is being submitted as a mandatory exclusion
in all policies in 1986 on a country-wide basis by ISo0.

That ends my initial remarks. I would like
to ask Bob Sullivan of the Crum & Forster Insufance Companies
to provide his testimony now.

MR. BRYAMN: You and Mr. Biondi and Mr.
Sullivan will be available together for some questions at
the conclusion of all 7our statements; is that correct?

MR. AVERILL: VYes.

MR. BRYAN: I might also, if you have
written prepared statements, if you can give a copy to the
court reporter when you hand it in, it will assist the
clarity of the record.

MR. ROBERT J. SULLIVAN: Good morning. My
name is Robert J. Sullivan. I am Vice President of

Government Affairs for Crum & Forster in Morristown, New
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Jersey. We very much aépreciate the opportunity to express
our views before this hearing Ehis morning, and we comnliment]
the Department on holding such a timely hearing on a matter
which we, as the second largest commercial general liability
writer in the State, as a major corporate citizen of the
State, are vitally interested in.

What I would like go do is we have a lengthy
document which touches upan a lot of our concerns over both
the judicial decisions that have taken place in the State
over the last five or six years, as well as our view of the
liability schemes created not only by State Hazardous Waste
statutés, but also by Federal Hazardous Waste statutes. that
we will submit for the record.

I will highlight a number of those, the
points macde in that memorandum this mdrning( and then go
on to specifically address the guestions which the
Commissioner Gluck has raised in her news release, notice
for this hearing.

Some have argued that the current oroblem
in environmental liability insurance is one of availability,
and that will pass as rate adequacy ig rastored and
industry surplus is rebuilt and improved profitability
attracts new capital to the business.

I am here to tell you tihat from Crun &
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" most businesses with any industry of using or handling

Forster's perspective, the current crisis in New Jarsey
relating to environmental liabjlity coverage is one of
insurability.

No amount of capacity will persuade insurers
to ;isk capital in a line of business in which the llew Jarsey
Courts feel free to torture both logic in the English
language to define coverage where non2 existed nor was none
intended and to create simply out of whole cloth new theorieT
of liability which affect both our insureds and ourselves
and new categories of damages, and that insurance rates can
nevar be adequate under statutory schemes that impcse waste
cleap-up liability wvicariously and withoqt anv showing of
harms to person or property.

Simply put, factors beyond the control of
the insurance industry and factors beyond the contrcl of% our

insureds argue poorly for the long-term insurability of

hazardous substances.

Quite frankly, bocth primary and ra-insurance
underwriters no longer trust the New Jersey Judiciaxy. They
have lost confidence that either their contract terms cor
traditional tort rules of liabilicy ana damages will be
raespected. Until that confidence is restored, irsurars are

likely to commit their rascurces to less volatile liaas of
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insuranca which we simply believe are insurable.
Neither underwriters nor actuaries can deal

adequately with the risk exposure presented by most

"businesses subject to the environmental liabilities imposed

by State and Federal environment statutes. These legal
regimes, at least in our perspecti&e, are collectivist
perversions of traditional concepts of strict joint and
saveral liability that imposes huge costs on any business
with even the remotest connection to a facility from which
there nas been a "release of a hazardous substance."

While the scheme . may be effective in bringing

the resources of large numbers of firms to the clean-u
p

‘process, it ccmpletely frustrates the ability of insurers to

measure and the ability of our actuaries to-price the loss
exposure of firms whose activities may give rise to bodily
injury, prcperty damage, or clean-up costs arisines out of
environmental incidents.

Mike Averill briefly touched upon some of
the judicial trends affecting State environméntal liability.
Unfortunately, the nationwide trends seen to be emanating
out of the State of Hew Jerssay.

I micht also say that emanation in that
process is, from our perspective, still in the gestation

stages. A lot of the court decision which we, as insurers,
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ara concerned about and which our insureds are concerned
about are really now winding t?emselves through the New
Jersey Ccurts.

The judicial climate in New Jersey on
environmental liability and related insurance coverage issuesd
nas becomg so unpredictable as to make the.environmental
liability exposure of many New Jersey risks open-ended, both
as to causation and damage, and potentially difficult to
insure.

Judigial construction of State and Fecderal
Hdazardous Waste statgteé and of past contracts that were not
designed to respond to clean-up liabilities threatens to
undermine the - -financial foundatioﬁ of Commercial General
Liability insurers.

Tha Qo;st of the precedance which ewervone
has heard cited whicn is réally a litany of orecsdencs
arising out df the contamination of wells servin ng 37
families in Jackson Towﬁship in cowbinaticn, and I thirk

mpact of the

-

this is extremely important to recognizz the
Jackson Township cases and derivative cases from the originall
adversus Jackson Township case, the citations and

tne elaborations and ocur concarns are listad in our rcra

formal submission. These decisions, number one, destroy

e

tha efficacy of the CGCL pollution exclusio simnly woiting
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the word “sudden" out of the exclusion and looking at the
word "occurrence" and saying so long as the pollution was
not expected by the insured, it was covered by the policy.

Number two, it converted the Commercial
General Liability per occurrence policy limit into a per

claim policy limit. The Theodore Beckman case (phonetic)

stands for the proposition that we will find as many number
of occurrences as there were families affected as there were
errors or omissions, negligent acts involved, and as theare
were days involved in which all of those happenings occurred
and also, thirdly, overturned centuries of common law and
insurance contract law by awarding damages for the mere
possibility of future harm.

On the insurance coverage issue, the
magnitude that these judicial decisions have permitted and
will permit has caﬁsed New Jersey Courts simply to seek
insurance coverage when none was intended. Enormous‘
speculative damages’that nave been awarded has resulted in
making the environmental liability exposure of most lew
Jersey risks very difficult to insure. A final aspect of
what,tﬁe ew Jersey Courts have been doing to dismantie the
integral policy provisions of our standard CGL Policy is
the growing number of court decisions finding coverage ualax

our policies, CGL Policies for on-sitz ¢lean-up ccsts.
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Over the last twelve months, courts in lNew
Jersey and several other states have found that the industry}
Commercial Geneial Liability Polices, notwithstanding their
limitation to bodily injury and property damage arising out
of "sudden and accidental pollution incidents" found that
they provide coverage for clean~up of hazardous waste on our
policyholders' premises regardless of whether or not there
has been any off-site migration of these wastes and
regardless of whether or not the incident giving rise to the
clean-up was sudden or accidental.

In the end ;nalyéis, we believe someway must
be found to convince the MNew Jersey Courts that they can
simply not ignore the terms of insurance contracts without
doing irreparable harm as they have already done o the
ability of insurers to service and provide coverage to
environmental liability risks.

Unfortunately, even if the State was to
correct the damage judicially inflicted on the State's tort
liability system and integrity of what we consider to be
essential policy provisions in our Commercial General
Liability Policy, a number of the same coverage and
insurability probléms exist as a direct result of the
liability for clean-up and liability schemes which have

been imposed upon our insureds both at the Federal level

3
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through the Resource Conservation and Recovery Act and
Superfund law as well as ;t least 3ix and certainly more
environmental liability statut;s at the State level.

The six environmental statutes that Naw Jersey
has which are cited in our paper establish varying dagrees
of liability for New Jersey risks for environmental incidentj.

The net effect of these laws, and that's
really what I want to highlight, is that whenever thers is a
discharge, any owner or operator of a facility, or any
person who is responsible for the discharge of the hazardous
substances, is held under all these statutes to be strictly
jointly and severally liable without regard to faul: for
damages.

'

Simply put, the State of New Jersev, éﬁ?u”x-
Congress, enacted liabllity schemes without giving any
consideration whatsoever to whether or not such schemes were |
insurable.

Where we are at this point in *ime is that we
have had, admittedly in the gestation stage, a number cf
New Jersey Court decisions in the environmental liability
area which have established national precedence. We also
have a very detailed scheme, although not intermingled
scheme, of State and environmental liability statutes,

which impose upon our insured strict joint and sevaral
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liability without regard to fault for damages arising out
of environmental incidents. .

All of that has Happened in the last ten
years ;imply without regard to whether or not those schemes
are insurable. We are now at the point whers we ars heing
asked, "Why are they nct insurable?"

The.answer is simply that when the schemes ~-
the schemes were not put together so that they interrelated,
nor was fhere any consicderation when all ‘of these
developments occur whether or not insurance wonld be
available. 1In fact, it was in total disregard to whether
or not the risk would be insurable.

The sole focus was on providing marshalling
whatever assets could possibly be available for zay for
clean-up and to pay for bodily injury and Propverty damage
arising out of those clean -- arising out of any
environmental incidents.

The New Jersey Spill Fund Ack goas so0 “ar
as to suggest that the State is jointly and severally lizble
and may bring action against "responsible partias” on the
same basis, for not only clean-up costs, not only bodily

injury and property darage, but also damage tc naturzl

ot
-
9

resources, also leoss of revenus, also loss of taxa

No one, in my opinion, has 3uggestad, in any
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way, shape, or form, that you can measure the cost of
damages to natural r=sources ip advance. You may want to
lock at just one little piece of Spill Fund statute and
which we think gives an insight into both the problem of
our insured in evaluating their exposure, and that is really
where the problem exists.

The risk of exposure or environmental
liability of our insured and businesses‘in New Jersey is
simply unmanageable and therefore uninsurable. In 1983, the

Spill Fund Act was amended to simply provide the words

tn

"discharges on to the land.” Prior to that, the Spill Fund
Act had only applied tc discharges on the waterwavs.

The question arises, what is the nat effect

of that amendment on Hew Jersev businesses and taeir
1

Commercial General Liability insurance? ™2 are simply not
in the-position to assess that.

We wculd submit for your cecnsidsration that
if yéu go back to the sponsors of some of that legislation
and you ask them what was your astimate of the damaces and
costs resulting from those programs, they could not tell

\

you.

.

So, it is a little difficult for us, hzaving
seen what has happened, then, to be able to tell veou what

our projected losses are going to be from these prcoorars

18]
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-

waich were enactad without any estimates ~r cuesstirates of

what the resulting costs and lgsses and damages axising out

D)

of those programs will ba., That is simply the diiemma that
t

=2

we are in. .

I would like, ncw, to, with venr nermisszion,
to go to a'number of the questions which the Department has
raised and give you scme quiﬁk -- 2nd quickiy conclude with
some Of our commrents )

The first guestion, what is the intaended
scope of coverage in policy forms that presently ianclude

liability coverage Zfor "sudden and accidantal” pollution?

Simply put, cur CGL Peclicies that wera

provide coverage, liabiiity cowvarace £for oif-sita
injury and property damace liability arizing cut cf
unintenticnal acts by our insurzds.

It wa$ not intendad o cov=2yr intenticnal
acts, wiether sudden or gradnal. It was not intantdiad to

cover any gradual pellution, the “emperz2l cest beino the
test that we applizd, and it was. 3immly not in
cover cn-site clean-u» costs.

iy Jdo the filers oF such relicy Fforms find

it necessery to =xclude peolluticn 1iakilicy covaerage

absolutz17?
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I think the answer to that is that ~- I think
it's important to emphasize a point that was made earlier
and that is these are not total, absolute pollution
exclusions. It does have significant coverage for completed
operations and product liability in certain off-site
discharges. |

While that may seem narrow, when you talk to
a manufacturer or an underground storage tank, it provides,
even with the exclusion, significant pollution coverages
provided to that manufacturer for pollution liability
coverages arising out of product liability claim for his
underground storage tank. 8o, there is still a considerable
amount, admittedly for certain classes of risk, of pollution
liability coverage, even under the almost total pollution
exclusion that the current forms provide. I don't know if
I mentioned before, but we use the ISO pollution exclusion.

Upon what supporting data -or documentation
do they rely?

I've tried to highlight the trends that we
see and the simple evaluation of the liability exposure
which the State and Federal Hazardous Waste statutes provide
as well as the judicial decisions in determining commen law
theories, strict liability theories, and new speculative

damages.
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To what extent did the actions and demands
of re-insurers affect the filefs' decisions to, exclude
pollution liability absolutely?
While the re-insurers have made their
position well-publicized, primary insurers, we as the

primary insurers have made the decision ourselves after

'evaluating simply the scope of the liability schemes that

we would be asked to insure b¥ providing some pollution
liability exposure. We have not seen any significant
pressure on behalf of our re~insurers to exclude pollution
in the primary coverages. We are already a large umbrella
writer, and discussions there have been a little different,
not altogethér different, but a little different.

What is the demonstrated and projected loss
experience as a result of the alleged expansion in scope
of coverage by recent court decisions construing the present
and sudden accidental policy form language?

I would sort of like to expand that gnuestion
a little bit to include not only the present sudden and
accidental judicial decision construing the sudden and
accidental language, but also the decisions construing
wnether or not our policies provide on-site clean-~up costs
which is 2 major, major consideration, also those decisions

implementing a multiple occurrences rule, and also those

~
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decisions awarding speculative damages.

A lot of people;have takeh some
fact that the Ayres case (phonetic)
apneal.

raduce the judgment in that case from

If you take a close look at that appeal where

33

ralie® in the

was reversed in Dart on

they

million to zome

$5 million and you are a vrivate entity that sixsly doesn't

nave tihe protection cited in the

part of the reason why the decision -- part of

was reversad, you gat vretty damn nervous that

Poy

Jackson Township case against a private entitv

¥

been upneld on appeal, and lastly, What is the

and projected loss experisnce?
Because what the courts have

of the liability scnemes that existed, we varc

and our insurads &s onavin

J

and tiherafore, we can'w nrovida ycu, to

ciear,

projected loss experiences wculd be 1if we issa

environmental 1n3a1‘.uen~_ liability iasurance

1)

risk with significant liability exrcsure,

neart of the insurability issue.

g simply unlimited exposurz.

eci ion

.
0

tia
the original
would havsa

-
2)

Zemonstratad

What constitutes adequate nocice to zIn

insured of reductions in covarage
apsolute exclusions?

We aave, and &s vart cf the disc
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the emergency regulation, now permanent regulation, on
cancellation and non-renewals suggested that it makes a
hell of a lot of sens= that an insured be providad thirty
days advanced notice of any changes in coverage, siagnificant
changes in coverage which a pollution exclusion would
represent, and we are willing to provide our insureds with
thirty days' nctice of any significant change in coverage,
and specifically any addition of exclusionary endorsements
to our policy, both s§ that thne insured has the ability to
recognize and understand that coverage is being orovided,
as well as to shop in other markets to get any necessary
coverages he may need, additional coverages hs may need.

Do filers of these exclusions intend to offer
pollution liability insurance as a singular coverage? If
so, under wnat conditions and at what rates?

We were a charter member of the Pollution
Liability Insurance Association and continue as an active
membar of it. We do -- we will he offering under what they
call the PLIA's form whica is very similar to the I30
environmental impairment liability foirm sepvarate ccverage
from the CGL Policy for anvironmental incidents both sudden
and gradual..

Admittedly, we are selactive in the writing

of that. Basically, we write it on other policies, and then
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re-insure it with PLIA of which we are a member.

To date, approximately 70 percent of risks
Placed in PLIA have, in essence, peen the service station,
underground storage tank variety.

The remaining 30 percent have been the
manufacturers, certain manufécturers and apartment houses,
for instance an apartment house with their own sewer system.

Interestingly enough, we have found with a
minimum premium of $506 or $1,000 that we don't have many
takers for the coverage. We don't offer it to all our
risks; but, for those risks we find that too many of then,
the $600 to $1,000 is —-- they simply are not willing to
spend. So, it's important to ernphasize tne fact that o
some risks, environmental liability, we are making
environmental impairment liability insurance avaiiable undar
& separate coverage for both sudden and gradual.

Obviously, PLIA is not walking into and
writing landfills at this point in time. They have a scale
of one to five where they grade the severity of the risk in
terms of its pollution liability e:posure.

We individually can write and evaluate the
first three after we get extensive loss control ra2poxts,
environmental impact T2ports. Wwhen it gects to a Sfour or

five stage, that goes directly tc the Pollutisn Lazbility
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Insurance Association for their own underwriting.

That concludes my formal remarks. I would
like to end them with a plea; though, for serious
consideration to be given for the continued -- one gquestion
I did miss was, To what extent should such exclusions be
standardized in various policy forms?

We are willing -—- Crum & Forster is willing,
although we may see some instances where we otherwise would
use a trua, absolute exclusion, to use, in New Jersey, a
standaxrdized pollution liability exclusionary endorsement.
We have no objections to that. We think it probably makes
a lot of sense in terms of the marketplace, kXnowledge of
what exclusions are being utilized.

The plea wnich I referred to earlier was
related to the regulations on cancellation and non-renewal.
We believe there now exists and understand why it exists
an artificial distinction between the use of exclusion
endorsement on new and renewed business. We would just like
to offer the comment that as a large Commercial General
Liability writer, it makes it simpler for us to be a fagtor,
an aggressive factor in the Commercial General Liability
market if those exclusiocn endofsements including the
pollution liability exclusion, the standard pollution

liability exclusion can be used for rsnewal as wall as new
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business.

MR. BRYAN: Thagk vou. I believe also as
part of this first group, Mr. Biondi from ISO is going to
give us some actuarial information.

MR. RICHARD S. BIONDI: Good morning. My
name is Richard S. Biondi. I'm manager and actuary of the
Commercial Casualty Actuarial Division at ISO. I'm here
to explain to you some of the rating considerations pertinent
to thes ISO pollution exclusion in the general liability
policy.

First, I would like to tell you a little bit,
but not too much detail, about my own background. I've been
manager and actuary of the Commwercial Casualty Actuarial
Division at ISO for the past ten years. My responsibilities
include the production cf gensral liability rate reviews and
rate filings in almost all states.

I've also testified as an expert witness at
rate hearings in approximately twenty states including Yew
Jersey. I'm a Fellow of the Casualty Actuarial Society by
examination, and I'm also a member of the American Academy
of Actuaries.

My testimony this moraning will be dirscted
at the questions included in the letter from the Insurance

Department of November 20th.
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Actuallv, I'll only address those questions
which pertain to rates. The first gquestion that vertains
to rates is Mo. 2.

Just to qdote it again, it asks, Why do the
filers of such policy forms find it necessary to exclude
pollution liability coverage absolutely including those
risks with only incidental exéosure, and upon what supportin
data or documentation do they rely?

The first part of that gquestion was really
addressed already by Mr. Averill and Mr. Sullivan. As I
understand it, pollution has been excludad because the
original intent of the coverage to cover only zudden or
accidental claims has been eroded by recent court decisions,
specifically court decisions in New Jersey.

The Jackson Township decision was menticred.
It's my understanding that that decision tock 2ff=2ct during
1382. 1It's really quite a recent decisicn., Because that
was so recent, losses that would result €from thakt clzin
would not yet be included in the IS0 rate-making data basa,

Howevar, when those losses are resolved and
when that Jdata does flow in, it sesms to me that that case
could set a precedent and could result in similar situations
in the future with tremendous losses.

It maXes sanse tc ne, therafore, tazt the

g

:
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only way to avoid this tremendous trend which was never
really anticipated and it was never intended to cover these
types of claims would be to exclude coverage from the CL
Policy. |

I understand, also, that the Jackson Township
case is not the only case that seems to be setting terrible

precedence and seems to be expanding the degree of liébility

of the insurers. This concept of joint and several damages

also fits into that category, and I believe this was mentioned

as well by two previous speakers. Again, this is a r=cent
change. All of these things seem to have takén place since
the Superfund legislation in 1981, and given the fact that
we consider general liability a long tail line, that means
that it takes a very long time before you really know what
the losses are, even after a claim is incurred.

The initial estimate is only that, just a
rough estimate of the ultimate liability. e may nct know
for ten years what the ultimate liability reallv is, and
these types of claims, these pollution claims seem to be
quite a bit different from normal general liability claims
which we have a great deal of prior experience with.

I don't think wé will know for aé least ten
years after 1981 what the effect of some of these -- what

the magnitude of some of these losses are.
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The next question in your letter which
applies to rates is No. 4. Wwhat is the demonstrated and
projected loss experience as a result of the alleged
expansion and scope of coverage by recent court decisions
construing the present sudden and accidental policy form
language?

My answer to that is that we have no
projection of future loss experience yet. The pollution
policy is (a) rated. That means that ISO does not calculate
any rates for that policy. The rates or the premiums must
be determined by each insurer that sells pollution policies.

The premiums for the policy depend, as I
underst;nd it, on a variety of technical factors resulting
from engineering inspection of risks. Given the tremendous
magnitude of the pollution problem in the United States,
and given the changing technology of polluticn cizan-up and
the caanging state of knowledge of the effects of pollution
on tne environment, we have no way to project rfuture loss
experience for this coverage.

The next guestion relating to rates .s No. 5.
Wwhat is tne demonstratad and projected lcss experience for
pollution liability by industry, business, or type of
operation?

We don't have data yet for the pollution
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liability policy. The ISO pollution policy went into
effect --.was filed during 1981, and we will begin to see
premium and loss data shortly.m

However, again, that loss data will be very
immature because of the long time that it takes for lossas
to mature for a long tail subline such-as pollution liabilitj
insurance, and as a result, I don't think that we will ﬁe
able to reach any conclusion on the magnitude of these
losses for many years.

The last question relating to rates was Yo. 8
Wnat is the anticipated rate impact of reduction in

coverage represented by an absolute pollution exclusion?

Upon what data and calculations is this based?

=

The data that we do have for cenera
liability insurance indicates that before Policy Y=zar 1983,
the effect of pollution claims was virtuallv. negligible.

As you know,'only sudden and accidental claims were ccwerad
under those general liability volicies.

Until very recently, pollution was not in
the spotlight as a major problem in 2America, and the number
of pollution claihs'against insurers was insignificant.
Furthermore, to the extent t@at there were pollution
claims, these extended to apply to the largs industrial

concerns which wers not rated based upon the ISO manuzl rates.

1
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Consequently, the exparience in these
situations was not used to calculate TSO rates. ie'<we done
a number of tests to our rate-making data base, and we have
no significant number of poliutisn claims in our past data.
Therefore, present rates don't raflect any charge resulting
from pollution liability claims.

Therefore, while pol;ution will be excluded
in the future, no decrease in rates.far that reason is
warranted.

Cne last factor that is, to some dacree,

related to this point is that general liability losses have

been increasing at a rather astounding rate for a lot of

I

§ode
(5]
[
V)]
a1

ami

reasons if not for pollution. I think we are all

with the fact that general liability experience has heer

3

deteriorating rapidly.
I have with me quite a bit of data on this,
ané I have data showing how the ISO rates have incrsased over

the past several years for general liability inzuranes

-

and also, I have cdata showing what the industry zresults have
been, those in New Jersey andé country-wide, and I woulé be

happy to answer any questions that you have about tha

oF

MR. BRYAN: Thank you. On2 of the things,

Mr. Biondi, befors you go, you had indicated that at “he

-

present time, the data :is immature, and vou haven't aot the
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results back.

We understand fyom some other sources that a
lot of these claims are in process. They have been filed
recently, but there really hasn't been anv lossas paid and
this sort of thing, so that the data is immature, as you saig

How and what kinds of data are vou gatheriag
now on pollution, and how are you keeping i*? Are you
keeping it by industry, by trying to segregate those from
what would be acsudden and accidental under the traditional
interpretation from that which would be gradual and this
sort of thing?

I would really like to focus on that and
find out what kind of information is being developed at this
point,

MR. BIONDI: I guess tinere ar2 twc answers
to that questibn.‘ The first is what w= aras capturing on
general liability policies since 1381. I belisve that's
when we first established statisticzl codss to capturs data
for the pollution vpolicy. I believe that's when =he
pollution policy actually was drawn up and filed oy :so;
and for that policy, we have established a éléss code wherehy
we capture premiums and losses on a policy ysar basisz for
each year since 13981, and we will be seeing that data sho:tly.

!
Of course, I don't think it will tell us very
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much because the data, the loss data will still be immature.

Typically for ggneral liability, it takes
around ten years before we really have a firm idea of the
ultimate value of losses, and if this were normal general
liability policy, we would be aile to extrapolate the effect
of future development and come up with an estimate of the
ultimate losses at an earlier date, maybe this year, maybe
next year; but, pollution liability is something new and
differen£, and I don't think we can extrapolate the results
from general liability to pollution liability.

So, I would say that it would have to take
at least another five, six, or seven years before we really
have any kind of a decent idea of what the experience really
is for that pollution liabilitv policy that went into effect
in 1981.

Now, the second part of the answer to vour
question concerns the new CGL Policy, and there, as Mike
Averill pointed out, we have several differesnt options for
pollution. We have a pollution policy which is very
cormprehensive, includes clean-up, and we have a pollution
policy which does not include clean-up, and then, third, we
nave an endorsement on the CGL.Policy to include pollutién.

We've established more detailed ccding for.

tnose policies. We have a subline code for the pollutiocn
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policy, and we also nave three class ccdes for each of those
three choices that I just ment}oned.

So, we will know what kind of pelicy was
purchased by the risk.

Tn addition to those codes, we have typa of
loss codes on each loss racord. Any time there is a 1los3 --
let's say that the 1loss corresponded to the broadest
polluticn policy -- the one that includes clean-up -~ W€
will have a type of losgs code on any loss on that policy
which will tell us whether, indeed, it's a clean-up loss cr
a BI loss or —- bodily injury loss or property damage loss.

So, we will get taat additional datail on
the individual losses.

MR. BRYAN: '7ill you be keeping -= will you

be keeping data cr keepind information, developing data on

9

[§]
4

of business, cheni

(b

risks by tvpe of business, siz
manufacturers as opposed te grocery stores, that scrt cf
thing?

Will they be broken down further than wheat
you have already menticned?

t

(1}

MR. BIOMDI: VYes, tc a Gedree, and ju
beaar with me one second. I'll take a look at +he =2xict

statistical coding that applies.

The coding that we nave set ul includes thes3g
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three class codes for the three pollution forms. Now, what
that means is that we will just know that it's one of the
three pollution forms. |

Normally, the class code for general liability
tells us what the -- what the type of industry, tvoe of
business of the risk is; but, in this particular case, the
class code will tell us that it's pollution, one of the three
pollution forms.

So, we will not know what the -- what the
business is of the risk, what the type of industry is. We
also don't normally find out the size of the risk because
that's not reported to us at ISO for any data.

What we normally get would be a upiz
transaction record which woﬁld give the number of axposures,
and these transactions ars all totalled uo, and we review
that data in aggregate. e really dcn't get a good measure

of tne siz= of each individual risk. Thz= information is no

(44

typically usad for rate making.
MR. BRYAN: Thank you. Yes, Mr. Sullisran?
MR. SULLIVAN: It may be nelpful, just from
a company's perspective, to describe nhow we nandie our

environmantal claims and now we hraak toem down.

ih

We have a totally separate, fully-staffed

environmental claims unit that brzaks dewn their claims,
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number one, on site clean-up cost claims versus 3I and PD
and other claims, that categcry, and then in each of those
categories by type of environmental incident or environmenta#
pollutant so that.we have a separate class on hydrocarkons
and BI and bodily injury and property damage. So that while
we don't break it down by class of risk, we simply -- we
have a very, very good handle cn how we have by type, in
essence, type of pollutant incident, on-site clean-up costs,
bodily injury, and property damage.

Your earlier question, and, you know -- you

there are no losses nor statistics for you to look at
because tie number of claims coming in on environmsntal
incidents are significant. They have not translated
themselves to losses simply because the clain has Zeen made
and it may be used before the litigation cver those claims,
either State or Federal EPA against the responsible party,
and then subseguently the issue of whether or nct there is
coverage in the insurance contract takes place.

We have done it -- we classify our claims
on environmental claims also on a nationwide basis. We
are a large writer in lNew Jersey, but not necessarily large
in all of the other states, and our environmental claims

caken as a wnole in New Jersey are greater than zny other
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state in the United States.

Now, that doesn:t tell you -- it's an average
type of thing without respect to mix of business, without
respect to premium volume; but, there is that base level of
claims that are simply beginning to come in the door of all
Commercial Ceneral Liability writers.

One other point, I mentioned earlier that we
are really in a gestation period, and as you know, under the
Federal Superfund law as well as under the State Spill Fund
law, there is a procedure whereby either the Fedexal
Government and/or the State pnay for the cn-site claan-~up
costs, and in the State's case, bodily injury and property
damage and other danages arising as a result of
environmental incidents, either thay pay- them directly and
then go against "rasponsible parties® in order to replenish
their revolving funds, whether it's in the Spill Fund or
it's in the Superifund.

The Federal TPA, and as vou also know, on

)]

oublicly owned sites, the Federal Superfund sites of which
New Jersey has 93, largest in the country, in addition to
naving a thousand, at least 1900 othar State sites that it
wants to clean up, the Federal Governinent pays 50 percent

on municipal sites, publicly-owned sites. The State pays

tne other 30 percent for clean-up. Cn :the publicly-owned sify

es ;
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the Pederal Covernment pays 90; the State pays 10.

The Federal Government is just embarking
upon 300 lawsuits just in 1936Non the liability for the
clean-up costs of those sites and not 300 with respect to
New Jersey, but since New Jersey has one-tenth, you can
assume that at least 30 of those lawsuits are going to be
in New Jersey.

We know those lawsuits are going to be there
because the claims on the basis of them are there. So that,
you know, I just wanted to make tne distinction between
the loss picture and claim picture because there is a
significant difference. -

MR. BRYAN: I appreciate that. In keeping
your statistics or in keeping the IS0 statistics, are they,
in any way, segregated by State? For example, would you be
able to, at some point, compare losses in New Jarsey with
losses in other jurisdictions?

MR. BIOHDI: Yes. We will get tha State
detail.

MR. 3RYAMN: Okay. Are you doing that zlsc
in yours, or do you just report to ISO?

MR. SULLIVAN: We keep our claims -—- we
know what our claims are by State and by tvpe cf

eavironmental incident.
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MR. BRYAN: And I appreciate what you sav
about tne claims just beginning to come in. We received
some information by another ccmpany that indicated 1982 they
had something like 20 to 39 environmental or pollution-type
claims pending, and they now have over a thousand, and they
are geéting them in at the rate of 900 a year or 3o, and
that was explained as a reason, that loss statiétics have
not yet been developed, and we understand that, and the
thrust of some of these questions are are we now developing
loss statistics based on these claims tnat are coming in in
such a way as that over a period of time, thney will be
meaningful, meaningful loss statistics developed particularl)
with regard to New Jersey.

One of the things, and it kind of touches
on all your testimony, Mr. Biondi had mentioned thz2: prior
to '83 or so, that there was -- evervone Xknew what sudden
and accidental meant, the language tnat was in the policy,
and you did receive some claims, but it was a aegligible
amount of claims.

I think in another statement that we received,
there was an indication tnat it didn't have any impact on
rates because it was an infinitesimal amount, the sudden
and accidental coverage.

One of the things that is xind of ouzzling
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from our perspective is if this sudden and accidental
coverage —-- or these sudden and accidental incidents, those
traditionally covered in what ;ou testify that you intandad
in developing the policy language and perhaps what the court
has expanded beyond what you intended, if that were -- if
that coverage were afforded and lirmited to vour intent,
would that still be insurable, and that really is a bottom
line question that we really would like to =xplore and have
your comments on. .

If, for example -- I understand that
Jackson Township is on appeal. If, for example, the court
reversed the Jackson Township case, would, tnen, this
exclusion not be necessary because this would again b2
insurable?

MR. SULLIVAN: I would like to take the
opportunity to address tnat first.

As I previously mentioned in my testiwony
in taking the license to expand upon one of ths suzsticns
that you've raised, 1f we had a reasonable interpretation
of our sudden and accidental pollution grant of coverace in
our policies, it would simply not solve the insurabilicy
problem, and let me tell you wav. It deces nctning on the
outside clean-up cost issue.

wWe are looking at -- I loox at it ce2lly ag
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two separate types of liabiiities; the on-site clean-up cost

and the bodily injury and property damage costs. The Spill
Fund goes on in New Jersey and says you have damage to
natural resources and other damages which the risk may be
liable for. We are not convinced that withoﬁt a change in
the liability schemes, not just the judicial interprstations
of insurance, contracts and common law liabilities, kut now

you have six environmental statutes in Hew Jerszey. <Supex-

imposed upon that is two Federdl environnental statutes. Yoi

still nave liabilities even under a sudden ancd accidental

occurrence which are not measurable. They are not readily
measurabla either from our insureds' standpoint or from an
insurance standpoint.

So, tae problem is just not limited to
sudden and accidental, and I would say that from Crun &
Forster's perspective, that is a cocd raason Wiy, underpins
our reason way we use the ISO pollution exclusion rizk Zor

those reasons that we can use them for aad separatcely

}-_v

.
L

t in a separate policy for those risks that

pese

undexrwriting

we believe through PLIA that we can measurs their exposure.

I think that we are very, very rmuch ccnczrned

about municipal exposure to environmental incidentsz, and

that's a perfect exammle. You have a municipality who has

purportedly the protection of the Tort Claims Acet in defininfy

£*1 4
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its liabilities for all liabilities. The State then enacts
a rasa of enviroanmental liabil}ty statﬁtes, I think, in
concept, which we agree with their thrust, but wvhose funds
need money in order to ganerate the clean-up preocess and
everything else, which overrule the Tort Claims Act.

The guestion is, well, if you had the Tort
Clains Act; all the protection built into the Tort Claims Acj
built in for municipalities, does it apply in =snvironmental
incidents because their liabilities now are determined by
these various State Hazardous Waste statutes, not the Tort
Claims Act. You superimpose upon that an additional Ffederal
scheme from RCRA and Superfund, and municipalities are
simply in the position 5f not being able to measure their
exposuré, and if we limited our coveraca to sudden and

accidental, under that type of scheme, vou know, the

it
e
0
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g

concern 1s and what has playad out in orac
is everv incentive for the courts to find it to
and accidental in order to find insurance ccverzge, in crder
to avoid the disastrous financial results on muanicipalities
if, in fact, when they ara found liable under these ZTaderal
and Staée Hazardous Waste statutes, they have tie wharewitha
to respond and not as in Jackson Township suggesting that if
in fact, we &o not nave insurance coverage for this leoss,

then your property taxss are going up a thousand nercent for

11
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the next hundred years. You know that's the implication.

There are othe{:prcblems besides the sudden
and accidental interpretation of our policies. Those
ralate to finding that our policies pay for on-site clean-up
cost, pay for retroactive liabilities of statutes which were
enacted after our policies were issued but have retroactive
implications, that provide for speculative damages sucih as
medical surveillance costs and other pain and suffering
awards and cancerphobia in the Jackson Township case and
others, and to the secemingly endlass web of liability schemes
such as tae Spill Fund which would, conceivably, if w2 offer
a sudden and ac&idgntal coverage, make us liable fcr damaqge
to natﬁral resources. as a result of.a sudden and accidental
spill.

You kncw, thz2 classic 2xarple, and acain,
we are using extremes, but extremes nelp, in the RNoohy
dountain arsenal site, clesan-up costs alone for ths waksw
aqﬁifer out in Colp;ado is about $2 billion.
astronomical.

The clean-up ccsts of Faderal EP.L costs are
acout 10 million a site. Now, if you take the 93 sitaes in
Jew Jersey, that is $93 million that has +o He Sunde?

somewhere, and it's not goinc to be cut of the Pader=l
g C

Superfund. It may initially Dbe out of the Fe-dsz-=3l Superfund
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and the State Spill Fund; but, it may also, for those
revolving funds to work, it hag to go somewhere else. Some
"responsible party"” who insured would have to pick up the
losses.

So, it's a combination of problems brought
on by a number of statutory and judicial decisions and new
liability exposures since we began issuing a Commercial
General Liability Policy with the limited grant of coverage
for sudden and accidental pollution.

'MR; BR!AN;- Okay.

MR. AVERILL: One further comment on that.

MR. BRYAN: Sure.

MR. AVERILL: If you could guarantee that
the State Court in New Jersey would interpret the contract
as originally intendeqd, there is still an additional problem
in that there is no guarantee that the suit will be brought
in New Jersey. You are still subject, because injury may
occur elsewhere, exposure may occur in New Jersey, injury
elsewhere, the suit does not necessarily have to be mandated
to be brought in New Jersey, and of course, an insured's
operations and products or whatever may go out of state
subject to the court iﬁterpretations of other states,
compounded by Federal interpretations versus State

interpretations. So, that's only a small modification of
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the problem rather than a large-scale resolution of it.

MR. BRYAN: Focusing on specifically the
absolute exclusion or the exclusion and same of the
Commissioner's concerns, we talked about the sudden and
accidental language expansion and statutory liability,
particularly clean-up cost expansion and those sorts of
things.

What I would iike you to tell me now is what
kinds of incidents were anticipated to be covered under the
prior language that won't bz covered under the new language?

For example, we have had given us examples

of a situation where there is a fire on the rremises ard

Fae

smoke drifis across the road and it's a business premises
and smoke drifts across the road. There is an automobile
accident. Under the existing exclusion, that would b2

covered. Liability from that incident -7ould be cowrarad.

It's not und=ar the present.

Joae

X situation wnere a groczr or someone in
retail has a substance on his shelf in a glass jar ard i
falls and breaks and someone is injurad because of the
nature of the substance that was in that, ars thsse +hz
kinds of things that would not be covered that used #o be

covered, and if you can, I would like to 2ave as nmany kinds

of examples of those taings that ycu can think of or
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situations because that is one of the Commissioner's main
concerns, is that these normal'types of incidents that were
previously intended to be covered but now may not be
covered, and am I correct, first of all, am I correct in
saying these kinds of liability would not be covered under
the proposed language?

: MR. AVERILL: Let me try to start answering
that. The prior exclusion, of course, excluéed all
pollution unless the discharge, enission, et cetera was
sudden and accidental. Sudden and accidental were not
defined by the contract.

To take a literal meaning, you can go iato
a dictionary, whatever, it means not intended by the insured
So, it's accidental, and it was definable in time and place,
it's suddeg.

Answering the auto question, for example,
which is not in the GL Policy, rather, it's under the
Commercial. Auto Policy --

~ MR. BRYAN: Exclusions have been <Ziled for
those. Policies, too.

MR. AVERILL: Oh, yes. Uander the axclusiecn
we filed for the Auto Policy, if a trucker were carrying
hazardous Wastes in drums and there was an accldent, the

emission comes from the cargo, the hazardous waste. Under
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the exclusion that we have developed, that would not be

covered.

<

Under the GL Policy, assuming an insured
nad a storage tank for gasoline aboveground on the premises,
and suddenly, the tank opened up and the gasoline leaked
into the water supply through a river or through underground
supplies, whatever, if we can say that was not intended by
the insured, and if it was, in fact, an immediate accident,
immediate in time and place, then, there would possibly,
given the assumption of no other circumstances tskinc place
in an actual claims situation, have been covered under that
prior policy.

Undér.the new exclusion, in that situation,
when that tank emits the pollutant and the emission is on
the insured's premises, there is no coverage intended for
the insured under the new exclusion because with respect to
smissions from premises which the insured owns or rents or
occupies, there is a speci fic exclusion of coverace. Now,
you can go on with other claim examples: but, in that
situation, ves, we do exclude coverage becauze we could not
find language that would -- to the belief of IS0 and our
company attorneys representing not just corporate lawyvers
but also claims people, find language that we could use that

they would believe would be uzhzld in the courts.
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So that if, in fact, that tank had a gradual -<-
just rusted out and it started_-- gasoline started dropping
down, what the courts nave done is ruled tahat the first
drop was sudden; therefore, there is coverage under the
policy.

MR. BRYAN: I'm not so much interested in the
gradual section but the sudden and accidental. If the
léak_happened because someone backed a forklift into it or
éomething like that and that kind of a traumatic type,
specific time-place type of event that is certainly not
intended, and that would not be covered under the new
exclusion; but, it would have been covered under the previous
policy?

MR. AVERILL: Well, in that situaticn with
the forklift'operator, assuming it's a coatractor who is
working on off-site premises and the contractor has not
brought the pollutants onto the site, and one of tae
employees accidentally backs a forklifr into the tank and
the pollutants come out, the contractor has coverage under
our exclusion.

MR. BRYAN: The contractor dces, but if it
were an employee of the owner of the site?

MR. AVERILL: It would not be ccverzd.

MR. BRYAN: What about the situation for, as
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I said, a retailer with damage with a substance, hazardous
substance that's sold but can cause some damage if iroroverly
used, that sort of thing; do y;u agree that thers would have
been coveraée under the old policy but there would nct under
the new?

MR. AVERILL: Given the circumstance where
there would have been a sudden and accidental injury or
emission from the insured's premises --

MR. BRYAN: VYes.

MR. AVERILL: There probably will be no
coverage under the new exclusion, ves.

MR. BRYAN: Okay. One of the problems, and
you testified about the dewvelopment of the pollution
exclusion language! and I was particularly interested in
the reason the excaption was included in the firss place
seems to be to cover these kinds of things, and if vou agree
or disagree or have any comments on that, was that tha
ra2ason }t appears that this was included in the first place,
that exception from the --

MR. AVERILL: To answer the cguestion, we
originally intended to do sudden, fortuitous events to be
covered because that's what general liability coverace is
meant to be.

I had the exrerience of working with +he




i
£ AR T as .
1 2 e 3 N s e e S

reptey r i

€

00 ki bt ok ST befaad

NS

« FORN 2046

PENGAD CO.. BAYONNE, N.). 07002

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61
line of insurance committees at ISO in dsveloping the
coverage concept and reviewing the coverage concept for our
new policy. When we went over.this situation and this
subject very carefully, we initially attempted to continue
that same intent under the contract, spent hours and hours
of discussing the concepts, and many, many more hours
actually tryigg to develop policy language, and thoucht,
at least intially, we came up with policy laﬁguage that
would still provide that same coverage as we had originally
intended, and that would work out in reality, in a court
system, and ih claims handling.

The language was difficult, to say the least;
but, the problem was there was enough people, more than
enough people who didn't think the language would work, and
as you mentioned where the environmental claims are
increasing substantially, every day, tne more tnat that
exclusionary language is brought into the ccurt svstem for
interpretation, the more likelihood, as we have seen in tae
past under these court decisions, the mors likelinood it's
going to be misinterpreted.

MR. BRYAN: You indicated work and language
that was submitted out to the industry for their comments
and ultimately you chose the absolute exclusion or to

4

proceed with the language that was submitted. Is that,
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perhaps, your best effort, or that sort of information the
suggested language available? -

The reason I ask is this, because the
Department has been requested by the legislature tc assist

in the drafting of or suggestion of statutes and that sozt

of thing, and anything that has been developed with a lot

[&])

of thought, we would appreciatz taking a look at. Woul
that be available?

MR. AVERILL: Yes,

MR. BRYAN: Okay. Thank you. This exclusion
is in existence in some states and existing in some pcolicies
and perhaps some in New Jersey.

One of the other questions was would it
result in any misunderstanding by the insured about what is
covered by the policy in, for example, tine situaticon whex=
this smoke from the fire goes across the road or i< the
grocer's shelf substance, that sort of thing. Have there
been, to your knowledge, or pernaps Mr. Sulliven might ze
more aware of this as a representative of a specific
company, have there been, to your kncwledgz, any disputeas
or problems as a result of coverage, any complaints, any
litigation over policy coverage that ycu are aware of based
on tihe new exclusion language?

MR. STULLIVAJI: ot that I'm aware of, hut that

:'s-
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not a barometer of whether or not we -- I'm not resocnsible
for Crum & Forster's claims. So, I wouldn't necessarily
have that information; but, I.;ould say that by far and
away those would be a very, very, very small number of
the total environmental claims that we are seeing, because,
as I said, we break them down by type, and it would also 3ee;
to me that in those instance; where, obviously, tﬁe
pollutant risk, the exclusioﬁ is tied to the vollutants and

to waste, discharge, on-site premises of pollutants oxr

insurers would be willing to let them buy back the coverage
or obtain coverage through entities like the Pollutien
Liability Insurance Association.

That, admittedly, is one of the purposes of
the Pollution Liability Insurance Association. “We'wve had,
you know, there is that -- go ahead, sorry.

MR. BRYAN: T was going to ask would thisg
sort of coverage be available? You indicated a buv-kack
and a Pollution Liability Policy and this sort of thing,

Would it be available, do you believe, for
risks, insureds with negligible risk potential by =rour
company or by other companies, Just in your estimation?

MR. SULLIVAH: We are going bevond that, wWe

are issuing from the Pollution Liability Insurance

=
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Assoclation environmental impairment policles for both
sudden and gradual for risks t@at we believe such as
service stations and owners of underground storage tanks,
manufacturers, apartment houses, with an exposure that we
think is measurable, and in the instance that you've given,
that exposure certainly is measurable. It's also very
incidental.

So that, you know, we are in the business of
writing liability insurance policies. %e are not in the
business of avoiding it. 1It's just when we cannot measure
the risk tha:lt we simply are not providing the coverage.

-MR. AVERILL: Let me make one further comment
on that. I think the answer is dépendent upon the type of
policy which governs the trigger of coverage. If you are
talking of providing a buy-back endorsement under todav's
occurrence Comprehensive GL Policy without any aggregate
limit on operations or premises exposure, with the problems
that we have existing under the current policies today, no,
I don't believe you will find many companies even willing
to write a negligible risk on a buy-back endorsement. If
you are talking about claims with an aggregate limit or an
occurrence contract with an aggregate limit, you may find
more companies willing to write the coverage.

MR. BRYAN: That kind of anticipates one of
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my questions because you already have those other forms
pending and was interested in your estimate of how that
would work. 4

MR. SULLIVAN: May I make one othar comrent?
The whole evaluation, risk evaluation of what is a negligible
exposure, what is moderate exposure, what is significant
exposure changes over time, and Mike's point is very well
taken:; that is, witnin the context of an occurrence policy,
we could have written dry cleaners fifteen years ago never
realizing that the whole process that they were emploving
created a.significant envirqnmental liability exposure, you
know, and that is, as much as anything, is behind the
movement to take it out of the CGL Policy so that a market
caﬁ be made fecr the basic general liability coveragss, and
then, 1f the risk assesses that it needs.the coverage and
the coverags is available separately, he can purchase it.

It's very much like product recall coverage.
Wnen, obviously, there's been a number of cases richt here
in Wew Jersey which a lot of us are familiar with where a
particular insured is offered product recall coveracge. Ee
declines it, and when a claim comes in that suogests that the
product recall coverage really should be -- the ccst of
recall really should be provided under a CGL, because but

for then recalling the product, there would be substantial
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liabilities which exist. It is that type of evaluation that
has to occur. The risk and their insurer hag to look at
what exposure it has, may have.in the future.

The dry cleaners is a perfect example. On an
occurrence policy, sudden and accidental, as a result of
developments fifteen years hence, we found out there are
significant environmental liability exposures thaé we never
contemplated. Fifteen years ago, we may have thought it was
negligible. The risk may hawve thought it was negligible.
Twenty years later, it's rather significant.

So, it changes in context. The claims made
form is designed to address some of that.

MR. BRYAN: In some of the filings that we
received, the ISO, I believe commercial auto and some other
commercial autos, yours is a little bit different than some
of those others that we had received in that, as you
indicaﬁed earlier, it provides for coverage from gasoline,
oil, battery fluid, these sorts of things that are normally
part of the automobile, the vehicle, but not the.cargo or
what's carried in it aﬁd this sort of thing.

| 'Do you have any loss statistics or anything
that supports that that portion of the risk is writable and
while the cargo isn't or is this just something that's in

there to cover reasonable expectations?
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MR. AVERILL: Dick can correct me if we are

wrong, we did not look at any loss statistics separately

cargo versus the operational features of a wvehicle in
o | ———r -

determining the extent of that exclusion for commercial
e ————————

———,
o~y

automobile for the wvehicular exposure.

It was the consensus of our insurer
representatives and our committees that the vehicular
exposure which is normally and possibly maybe subject to
financial responsibility requirements should continue to
provide coverage for the ownership, maintenance, or use of
an auto as an auto.

The cargo is not specifically subject to
financial responsibility requirements to our knowledge,

and as such, and because of the exposure which may or may

—

not be known to the hauler, for example, and which presents

amem————

possibly a very

catastrophic exposure, that was the

exposure that they weTe concerned about, énd that was
excluded upder our final.

MR. SULLIVAN: I was just yolng to make a
comment that I think it's important to recognize that these
affect -=- these liability schemes, these judicial decisions
affect generators, transporters, storers and handlers of

hazardous wastes. It exposes those including the

transporters to a joint and several liability scheme, okay.
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So, a transporter takes the cargo and he puts it in a
landfill. He is jointly and strictly liable for all
pollutants arising out of thatilandfill.

Go back to our policy. Suit is brought
agéinst the commercial auto carrier, jointr Strictly liable
without regard to fault. He tnen turns back to his carrier,
and let's say it's a gradual pollution incident like Jackson
Township.

what Jackson Township says is that to the
extent that the pollution was neither intended nor expected
by the insured, in this case the commercial auto carrier,
it's covered under the policy.

For commercial auto carriers who simoly
either did not know what type of cargo they were carrying
and relied upon what they perceived to be a reliable,
certified landfill, Jackson Township says even though the
pollution is gradual, it was neither anticipatad nor should
it have been expected by this auto carrier, and therefore,
covered under the policy.

It's important that you focus in on the fact
that Jackson Township applies to not only landfills but
also generators and transporters.

So that a generator, a municipality who, as

part of it's municipal services, generates waste that it has
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to dispose in a landfill, even though it doesn't own the
landfill, is jointly and severally liable.

You could make ;n excellent case under
Jackson Township even though we are talking about gradual
pollution incident that it relied upon a reputable carrier
to transport the waste to the site. It relied upon the
fact that the ?ite had been certified for the State for the -
for placing the waste there, and therefore, tﬁe coverage for
that gradual pollution will attach, and from the generator
side to the transporter side to the disposer side, it's
a very complex, you know, and this goes -- it's a very,
very complex system of interrelated liabilities between all
of those individuals within the chain, and part of that

underlines the need to not include the waste_ under the

commercial auto policy because it simply is not -- it _goes

back to the joint and several liability scheme.

How do we measure if a transporter takes one
piece of ﬁaste and puts it in a dump with one barrel with
a thousand other barrels, that one transporter, if, in fact,
a pollution incident occurs, is liable for all of the damages
arising out of that particular site under the Federal and
Bazardous Waste statutes which exist.

What would otherwise seem to be an incidental

exposure within the scheme of judicial decisions and
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liability statutes in New Jersey becomes very, very
significant.

MR. BRYAN: Theireason I ask is specifically
in the commercial auto exposure, some incidental exposure
as a result of these fluids or items that are connected
with the vehicle are covered and are specifically provided
in there, and, I wanted to explore whether other types of
specific businesses or specific risks with negligible
exposure, if there could be some more limited exception or
something industry or business specific.that could be carved
out from the absolute exclusion. That's really what I wantec
to look into. Yes.

MR. AVERILL: While the exclusion that we
filed does provide some limited coverage for the wvehicular
exposure, and that is based on the consensus of our company
committee in that area, ISO does not represent every
insurer in every state, obviously, and we do have non-
adherence requirements, and an individual insurer may
decide in a given situation to develop their own policy
language because, quite honestly, they may not believe that
IS0's policy language is sufficient based on their own
experience or claims handling.

MR. BRYAN: Just one kind of a final question

that I had on this is dealing with the -- if this absolute

=2r
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exclusion were allowed in all policies, how can the
information, the things that used to be covered, the ones
in the negligible exposure, ho; can that be conveyed to an
insured? 1Is that the agent's responsibility? 1Is the
insured responsible to understand when you talk about
pollution damage you are talking about if a can of lye falls
off the shelf and a child plays in it and gets burned, it's
not covered?

How is that going to get conveyed to the
people who buy the insurance?

MR. AVERILL: There are a couple of ways that
it can be handled, and I'll just give you facts rather than
suggesting any one way. Obviously, I'm not in a position
to do that.

There are companies who will voluntarily
provide an explanation of any substantive coverage changes
involved with either going to a new program or with changes
in existing coverage. There are a few states which have
regulated that in a substantial -- with a substantia{_‘

e i

reduction in cowverage, that a notice must be provided along

—~
with a renewal policy, and some states have requlated that

-_—

on a new policy program, a notice must be provided to
insureds.

Now, I don't think, in any event, you can get
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into specific examples, necessarily, on what a change in
coverage may be for a specific accident situation because
thers may be extenuating circu;stances.

The change can be generally explained,
possibly through the use of some simple examples; but, that
has to be viewed as not all-exclusive, obviously, and, of
course, there is a legal exposure.

Once you provide out some type of notice to
a policy holder, there may be a tendency of the courts to
rely on that and not the policy language. So, while there
is an exposure to companies in not advising the insureds of
a change, obviously, there is an opposite side of that.

MR. BRYAN: Okay. Yes.

MR. SULLIVAN: I was just going to offer the
comment that the insurer and the insured's agent has every
incentive to, as completely as possible and reasonably,
explain the coverage to the insured. The business we are in;
we are not looking for short term relationships with our
insureds, an& neither are our agents.

So that fhe best relationship is one which,
up front, everyone recognizes the extent and breadth of
coverage being provided; but, when you stand back from

that, your question is a good one. Well, you can't possibly

explain every single claim scenario to an insured, and that'T
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true today whether or not you have the pollution exclusion
or not, btcause of the wide variety of liabilities covered
under our commercial general ilability policies, and for us
specifically under our umbrella policies because we have
umbrella policies that we provide ourselves. Where there is
an unknown exposure, unknown to either us or the insureds,
we will drop down and pick up from dollar one-of his
1iability coverage.

So that there is also in the insurance,
in the complex commercial insurance relationship that gray
area of coverage, and it's always go;ng to exist because of
the complexity of the coverage; but, in New Jersey, the
insured is, by and large, protected.

Why is it protected? Because about three or
four months ago, the New Jersey Supreme Court came down with
the SEa:ks decision, and basically what the Sparks decision
says ;ith respect to the use of claims made forms is that #9

Vz
to the extent that the insured did not -- was not told andi////

\

did not recognize the difference in coverages being
provided under a new claims made policy from an occurrence
policy, we, as a court, are going to deem that policy to be
an occurrence policy as opposed to a claims made policy,
and that's exactly what happened with respect to a professional

liability policy in the Sparks decision.
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Now, is it directly on point to the pollution
exciusion? No, but what it does show you is that there is a
judicial temperment to say thal to the extent the insured

_ppm——

expected the coverage and had every right to expect the

g

-

coverage, that when the coverage issue is litigated, the

a——

w————

insurer is going to have the burden of showing that there was

.

some explanation to the insured that the coverage éimply did

——

not exist.
s —————

Now, is that going to protect every insured
in every instance? No, but I think it's pretty damn good
protection in terms of those issues which are in the gray
area and for which there may be some legitimate coverage
issues, both on behalf of the insurer and its insured.

MR. BRYAN: Okay. I don'i; _have any further
guestions. If you had anything that you wanted to say as
a result of any of the questions, feel free. Nothing?
Thank you.

I understand that -- I'm going to ;:ake a
couple of minutes here, let the court reporter rest her
fingers. I understand that the Public Advocate’s office,
there was an individual here from the Public Advocate's
office or coming from the Public Advocate's office that
apparently had a time difficulty. 1Is that individual here

or present? I'm going to take a short break and come back
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and take you right away.

(Thereupon, a short recess was held £rom
12:00 noon to 12:15 p.m.) )

MR. BRYAN: If we can get started again, Mr.
Shapiro and Ms. Rudolph are here from fhe Public Advocate's
office, and Mr. Shapiro, if you would indicate your name
and et cetera for the reporter.so we've got a compiete
record.

MR. RICHARD E. SHAPIRO: My name is Richard
Shapiro, and I am the Director of the Public Interest
Advocacy at the New Jersey Department of the Public
Advocate.

We appreciate the opportunity to present the

views of the Public Advocate to the Department of Insurance

'today on the applications of certain insurance cormpanies for

permission to exclude coverage for incidents of sudden and
accidental pollution from their general liability policies.

For several months, in response to the
asserted crisis in the insurance industry, we've been
investigatihg the causes of and possible solutions to the
current problems in the commercial liability area and in
other areas of insurance coverage.

From our investigation and analysis, we've

come up with a number of major themes or findings, if you
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will, in response to the current situation.

First, because the specific causes and
magnitude of many of the current problems in the cqmmercial
liability area can still not be fully determined or
evaluated, we have repeatedly called on public officials
and responsible government agencies to entertain serious
reservations about any solutions that would limit the
legal remedies available to victims of pollution incidents
or that would restrict coverage.

Second, many of the current problems relating
to the cost and availability of insurance coverage appear,
from a careful study, to have their roots in the economic
cycles of the insurance industry as much as anything else,
and this suggests that if we are going to do anything more

than apply Bandaids to what may be a wound in the insurance

industry, that realistic, long-term solutions might be

better found by addressing factors underlying the cycles and
looking into what's causing these problems in the insurance
industry rather than by diminishing present protections for
potential victims of pollution incidents.

Third, the requests presented to this
Department today and presented to legislators and other
public officials in New Jersey have a familiar ring. They

are similar to requests that are made in the bottom-out
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periods of the cycles of the insurance industry, and from
our study of the past experience, we feel strongly that
we should not repeat thé mista;es of the past and respond

precipitously to what is the cyclical nature of the insurancs

the problems of the prdperty casualty insurance business.

For example, one widely-noted and reknowned
commentator on insurance, Robert Hunter, who is a former
Federal Insurance administrator and President of the
National Insurance Consumer Organization has suggested that
1984 was a typical bottom of the cycle year for the
insurance industry.

He observed that the last time a similar
phenomenon occurréd was in the mid-seventies when the
country was faced with the twin crises of medical malpractice
and product liability insurance unavailability and
skyrocketing premiums.

He worked closely with the Federal
Interagency group which, in evaluating carefully this
purported crisis, insured that the insurers had panicked
from a lack of data.

However, before some degree of order was
restored and before these findings were made, over half the

states had acted to reduce victims' rights in the wake of a
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panic, and in the words of Mr. Hunter, and I think these
words are particularly appropriate in light of some of the
claims in the newspapers recenély from the insurance
industry and some of the assertions made by the earlier
testimony, Mr. Hunter stated, "Insurers blame this crisis
on the courts and the tort law and say the only way to fix
it is to take away as many victims' rights as possible.
Instead, the crisis is within the insurance industry, not
the courts", and I repeat that this is a person who is a
former Federal Insurance administrator and now is President
of the National Insurance Consumer Organization, and

someone intimately familiar with the insurance industry.

Other assessments of the insurance industry'
current problems tend to confirm the need for a healthy
exercise of skepticism in considering that industry's
own evaluation of what is presently broken and what needs
to be fixed.

Fourth, we have repeatedly found that while
New Jersey and the rest of the country have been barraged
over the past few months with lamentations from the
insurance industry, press releases about the crisis in the
courts and a cataclysmic reaction to coverage in general
and pollution coverage in particular, we have been very

troubled by the lack of hard, empirical data to back up the
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industry's reactions.

Instead, we have been repeatedly assailed
with anecdotes, some of which.;re apocryphal, gross
exaggerations of the actual, substantiated risks in
particular areas, and shocking overreactions to isolated
verdicts such as the Jackson Township case.

These have been employed by the industry to
support its call for radical changes in coverage in a wide
range of areas, and I note with respect to the Jackson
Township case which is always presnnted as the reason for
everything that's occurring now, that case is on appeal,
that certainly the insurance industry has an ample
opportunity fo pPresent its claims with respect to the scope
of the language in that clause to the courts and should do
so before it seeks other redress in administrative agencies
or the legislature_becausé that is not a final decision of
the courts.

Secondly, with respect to Jackson Township,
I heard today for the first time that even if the decision
was more limiting, it would not really resolve many of the
current problems. It would not result in insurance being
written, and my concern in this area as in other areas that
Jackson Township is being used as a means of establishing a

lot of changes when, in fact, if the specific changes that
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are a produc£ of Jackson Township were reversed in the
courts, the insurance industry would not change its present
course, and that leads us to Q; even more skeptical of the
relationship of the Jackson Township decision or any of
these isolated verdicts to wha£ the ‘insurance industry is
concerned about which is and which has been in the past a
dramatic change in the manner in which tort law liability
is structured and in the protection for victims in this
State. .

In the present climate, the industry need
is often premised on conjecture, subjective assumptions,
speculations, and at some times, wholesale threats.

All too often, requests for significant
policy changes are made without the industry ever providing
the actuarial information, not the anecdotal information,
not the speculativg information, not the subjective
assumptions, but the actuarial inf&rmation to verify
statistically and cbjectively the actual extent of losses
and actual risk involved in providing the particular
coverage.

Of equal importance, the ihdustry has not

demonstrated that substantial changes in coverage or withdrawal

from a particular market are necessary to alleviate the

currently perceived problems.
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Surely, as you've already heard this
morning, there are less drastic alternatives which can
address the industry's legitim;te concerns while atill
providing the citizens of our State with appropriate
coverage from pollution incidents.

Against this backdrop of these general
themes which have resulted from our own exploration of the
insurance, current insurance situation, I would like to
address the current applications by the property liability
insurance companies to exclude sudden and accidental
pollution from their general liability policies.

First, it should be beyond dispute, and I
think others will testify, that the availability of
insurance for sudden pollution incidents_is vitai for the
protection of small businesses and members of the public
in New Jersey.

Certainly, there is a compelling need for

this protection in New Jersey which is the most industrialized

state in the nation.

According to the Department of Environmental
Protection, in the six-month period this year, there have
been 64 major incidents involving sudden air releases of
toxic chemicals in New Jersey. Of those 64 incidents, nine

resulted in injuries to third parties. One chemical fire at




B e AR T R AT O AL (VI L)

WAL
e A Y it o

e i A

;:)

» FORM 2046

N

PENGAD CO.. BAYONNE. N.J. 07002

o’

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82
the J.C. Curtis Company in Dover Township caused the release
of methyl ethyl ketone into the surrounding aﬁmosphere.

As a result, 40;firefighters and community
residents were hospitalized.

In addition, there have been a number 6f
similar incidents reported in New Jersey and other states
which involve serious chemical accidents or sudden and
accidental pollution incidents. All of those people risk
losing the ability to recover for their injuries if su&den
and accidental coverage is removed from CGL Policies.

Consequently, we think it is indisputable
to say the need for this coverage to protect small
businesses and any poténtial victims of pollution incidents
cannot be overstated.

The potential increased risks to. victims of
pollution incidents is even more troublesome in the present
insurance environment. If sudden pollution coverage is
excluded from general liability policies, we believe that
there will be few, if any, insurance companies willing to
pick it up.

According to staff at the Department of
Insurance, no insurance company has come forward to offer
comprehensive pollution coverage, gradual or sudden. 1In

addition, the Department has informed us that EIL carriers
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are not accepting new business at this time, and even if
they decided to cover sudden pollution, we seriously doubt
that the few EIL carriers coulé handle the flood of new
submissions.

If no one is willing or able to pick up this
coverage, the inevitable result of +he proposed solution
will be less protection for the‘public in New Jersef.

Second, the Public Advocate strongly submits
that additional time is needed to evaluate the precise
causes and magnitude of the current problems in the
commercial insurance industry.

Past experiences demonstrate that many of
these problems are cyclical in nature and that government
does a disservice to the public when it responds
érecipitously to these problems. Instead, we must not
respond in a stopgap fashion, but must seek to address the
systemic concerns in the insurance industry.

For these reasons, we've supported the
Governor's moratorium and the Department of Insurance's
emergency regulations to prevent the cancellation or
non-renewals of commercial liability insurance policies
without State approval, and we certainly encourage the
Department to take other single steps to insure the

affordability and availability of these policies.
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The ever-shifting commercial insurance
situation is plagued with a degree of uncertainty and in
such a state of flux, there isia heed for proper reflection
and a careful study of the alleged crisis in order to avoid
overestimating the current situation and reacting in a
manner that is.contrary to the overall public interest of
New Jersey residents. |

Third, and closely related to the above
concern, is the compelling need for empirical data to
justify the ihdustry's need to pull out of the pollution
market by excluding coverage for sudden and accidental
pollution incidents.

We trust that the Department of Insurance
will critically evaluate the information submitted by the .
insurance industry inrsppport of their applications.
Careful and independent scrutiny af available'actuarial
information is essential to yerify the actual exteng of
pollution losses and actual risk involved in wriﬁing
pollution coverage.

Along these lines, it is critical that the
companies provide and that the Department assess all
pertinent information relating to the industry's profits
and losses. Certainly, we cannot permit the industry's

conclusory and self-interested assertions to be a substitute|
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for an audited financial statement.

Similarly, we cannot accept the industry's
subjective assumptions or conj;cture about the evolution
of the law to be a substitute for careful, actuarial data
on the nature of the risk involved.

The insurance industry must make a case that
woul& stand rigorous analysis and rational inquiry.

Changes in coveraée or restrictions in
remedies should not be allowed in response to undocumented,
conclusory, speculative, or unverified projections or
conjectures bresented by the industry.

Finaily, we recognize that Commissioner
Gluck has testified'previously 5efore the EIL Stﬁdy
Commission, that among the options the State should consider
to address the environmental ‘impairment liability problem
are several that would'limit the protection available to
potential victims of pollution incidents.

Thus, she has suggested limitation on such
conventional tort doctrines as joint and several liability,
binding restrictive definitions of essential terms or
conditions contained in liability insurance contracts, and
expanded sovereign immunity.

However, assuming that a careful and

comprehensive study of the data does support the need for
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change in the current practices of the insurance industry,
the Public Advocate strongly submits that there are less
drastic alternatives than éhos; outlined above in dealing
with the present situation. We submit that before limiting
policies in a manner that favors insurance companies,
especially when the industry is largely responsible because
of prior investment practices for the present so-called
crisis, these alternatives should be closely studied and
pursued -- a series of less drastic alternatives should be
closely studied and pursued by the Department of Insurance.
For example, in order to monitor pollution
risks more carefully and reduce the risk of exposure,
insurance companies should be required to hire qualified
consultants to perform environmental risk assessments at
insureds' facilities where pollution incidents could 6ccur.
The insurance industry could then focus on prevention of
pollution accidents by requiring insureds to utilize
effective risk management as a condition of coverage. If
the company needs the insurance, they will comply.with the
insurance standard. According to information we collected,
one insurance company, American Home Assurance Company which|
is part of AIG, has successfully used this approach for
some time and has strict insurance sténdards. This company

has been writing pollution coverage under these circumstance

S
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profitably for five years.

In short, the Department of Insurance should
encourage and even require ins;rance companies to focus on
increased engineering of insured facilities and better risk
anagement strategies to assess and reduce risk exposure.
These approaches should be pursued before considering

restrictions on remedies or the complete withdrawal of

insurance companies from the pollution market. These

approaches which are directed at addressing the operation
of the insurance industry are far preferable to the
substantial changes sought by the industry's present
applications.

The Public Advocate believes that insurance
companies have a responsibility to provide pollution
coverage because adequate funds must be available to
compensate victims when environmental Pollution incidents
occur.

Our Department, therefore, opposes the
GL carriers' request for sudden and accidental pollution
exclusion at the eéxpense of the very people this insurance
is ultimately designed to protect.

Instead of withdrawing from the pollution
markets, insurance companies should require their insureds

to upgrade facilities, improve Pollution equipment, switch
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to less hazardous materials, and generally focus on the
prevention of pollution incidents.

We believe a me;sured approach to this
problem such. as those we outlined today would respond to

the real rather than the conjectured, speculative, or

subjective problems of the insurance industry, and would

insure that thereiis proper protection for New Jersey
citizens from pollution incidents.

Thank you for the opportunity to testify.

MR. BRYAN: Thank you, Mr. Shapiro. Just
one thing. Because of the nature of what we do in reviewing
policy language, it's important that -- your point.is very
well taken. It's important that any policy language
approved be applicable for -- throughout the market cycles
to the extent that they exist, and that point is very well
taken.

The second thing, I had kind of a question.
Does your office, in the Public Interest Advocacy -- have
you participated.basically in any insurance coverage
legislation to date, or do you have anything on insurance
coverage legislation?

MR. SHAPIRO: No, no. We primarily

participated before the legislature in testifying about some

of the bills and trying to present some of the ideas to the
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legislature as we did today to the Department of Insurance,
but not any specific --

MR. BRYAN: I jLst asked whether it was one
of the things that you had going at the present time or had
participated in the past. One other thing was the point
particularly that you made at the end concerning loss
control and loss prevention. Do you believe that the
insurance companies can, through such things as the
American Home Assurance-type of program where they require
loss control methods be instituted as a condition of writing
coverage, do you think that's a reasonable thing for the
insurance companies to do and to institute?

MR. SHAéIRO: Yes.

MR. BRYAN: Okay. I really don't have any
further specific questions for you. I thank you very much
for your participation, and I realize you had to get out of
here early, and this is not early right at the moment, and
I thank you for your patience.

MR. SHAPIRO: Thank you for your courtesy.

MR. BRYAN: Mr. Dressel from the lLeague of
Municipalities, and I believe Mayor Grubb is also with him.

MR. WILLIAM G. DRESSEL, JR.: Thank you,

Mr. Bryan. My name is Bill Dressel. I'm Assistant Executiw

Director of the New Jersey State League of Municipalities.

W
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- I am joined by Mayor David Grubb of Park
Ridge. The Mayor's testimony yill supplement the League's
testimony. We thought it would be beneficial to have a
local official here today to preseﬁt that perspective.

I have formal testimony that I would like to

read into the record. Following Mayor Grubb's testimony,

we would both be available for questions.

MR. BRYAN: Thank you.

MR. DRESSEL: On behalf of the League, I
would like to thank you for the opportunity to appear before
you today to testify on the insurance industry's proposal
to absolutely exclude liability for damages caused by
pollution.

Over the past several months, the League of
Municipalities has been actively involved in seeking a
legislative solution to the municipal liability insurance
crisis. A copy of our statement of October 2nd presented
before the Environmental Liability Impairment Study
Commission chaired by Senator Raymond Lesniak is attached
to our formal testimony.

It provides some background on what impact
the insurance dilemma is having on .local governments.

The problems municipalities are having, as

we see it, involve not only the affordability issue, but
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91
most importantly, the lack of an adequate market for
environmental liability and pollution insurance. It appears
that the industry has literali; closed the door on insurance
coverage of this nature. ﬁe are, therefore, concerned as
to what the implications a directive from your office to
allow an environmen£a1 liability exclusion, either exclusive
or partial, would have on the ability of municipalities to
obtain this kind of insurance.

Also, we would be inferested in knowing what
impact this policy directive would have on the cost of
insurance. If a pollution exclusion is granted, will it
significantly reduce premium coverages in other liability
insurance lines?

OQur paramount concern is. if companies are
allowed to exclude liability coverage from their
municipal liability insurance policies, wili there be a
market available to plaée this kind of insurance?

Although this is not the forum to discuss
possible solutions in this area, we have suggested in the

attached testimony that one possibility for establishing

self-insurance pool.
Another concern we have has to do with the

eXtent or definition of what is to be excluded from the
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traditional umbrella liability insurance policies. For
example, in the area of fire damage that you alluded to
earlier, it has always been oﬁ; impression that damage due
to smoke has been covered under the traditional liability
insurance policy, the same way‘that property damage as the
result of flames would be covered.

There appears to be some confusion as to
whether or not this understanding is still correct under a
pollution exclusion. It would be helpful to local officials
that whatever is considered as far as a pollution exclusion
is concerned that it be set forth in specific language as
to what are the types of coverages or instances that will
or will not be insured.

I would also suggest that there be an
opportunity for local officials to testify, since there are
many examples of those kinds of liability instances which
i am sure local governments have taken for granted as being
covered.

Based on your comments, it appears that the
Department also has a concern in definition. The municipal
liability insurance crisis is the lLeague's highest
legislative priority, and we are hopeful that the State
Department of Insurance, the administration and the

legislature will resolve this problem in the near future.
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We thank you for the opportunity to express
our concerns, and our door is always open to the Department
to help in any way that we can{in providing data at the
local level.

I would like to.now have Mayor Grubb --

MR. BRYAN: Thank you, Mr. Dressel. Yes.

MAYOR DAVID GRUBB: The current situation
with respect to insurance in municipalities is wvery serious
and totally unacceptable. There are at least four major
concerns. First of all, the fact that there are some
number of municipalities around this State who have been
unable to get liability coverage at all. The League of
Municipalities aid a survey back in August, at which time,
approximately 50 municipalities were indicated As being
without liability insurance. That's ten percent of the
municipalities in this State.
| I understand the league is currently updating
that survey. I personally know of one municipality that has
gone through August 1lst without liability coverage, and I
heard of a number of others. That situation is extremely
serious, and I have reason to believe that it may be getting
worse for various reasons.

Second of all, there are numerous

municipalities, far more than just the 50 or whatever the
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number is that are totally bare, that have been unable to
get adequate excess liability policies, and this is
umbrellas. In othér words, th;y have been able to get a
renewal on their primary policy but have not been able to
get adequate excess coverage, and this also exposes the
taxpayers in those municipalities to devastating bond issues
in order to pay for an uninsured claim.

Our ;hird concern is the fact that apparently
there are some municipalities that are béing forced into
accepting claims made coverage forms. Despite the fact that
the form has not been approved, to our knowledge, and despite
the fact that no one really knows what claims made is really
all about including peoéle in the insurance companies
themselves and the brokers, much less the municipalities,
and yet, as of January 1, there will be probably a
significant. number of municipalities in this State whose
coverage, for one reason or another, will strictly be on a
claims made basis, and finally, we have a very great concern
over the cost of the insurance.

I was with the officials of one municipality
this morning whose wﬁrages for property and liability,
both auto and general have gone from $335,000 in 1985 to
approximately $1.3 million in 1986. Needless to say,

those kinds of increases are very difficult to plug into a
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five percent cap, and have, again, a crippling effect on
the delivery of services.

So, what do we~50 about it? Well, first of
all, I think we need to start recognizing some realities,
and one of the realities that we need to recognize is the
relationship to pollution coverage. The problem with |
pollution; environﬁental liability or its lack of
availability has nothing to do with insurance company
cycles or cash flow underwriting. It really gets down to
a fundamental principle of insurance, and that's this:
Commercial .insurance has just, historically, been unable to
adequétely handle large, unpredictable, catastrophic risk,
and that's apparently exactly whaf pollution has become.

Thg situation in Jackson Township apparently
is the tib of the iceberg as to what this thing could become
that's apparently scaring away the industry.

The reality is this: Whether there is
actuarial data or there isn't actuarial data and there
probably isn't going to be actuarial data for some time
because of the.very unpredictability of this problem, the
fact of the matter is the domestip insurance market is not
going to write new business so long as there is pollution
coverage in there.

So, by insisting that they include pollution




-

- FORM 2046

PENGAD CO.. BAYONNE, N.J. OT002

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

96
coverage as a part of the general liability policy form,
effectively what we are doing is we are shutting off the
insurance market from municipalities and other insureds
which may have a pollution exposure.

It really doesn't do a municipality any good
for there to be a pollution coverage in a general liability
‘form if nobody is going to write that coverage, and yet,
that is exactly the situation today.

What we are effectively doing by insisting
that the insurance companies cover pollu£ion is we are
driving the 1iabilit§ market into the unregulated and
surplus lines area, and the surplus lines market, I can
tell you from personal experience, is just simply
incapable_of even beginning to handle the mégnitude of the .
current demands. .

So, we've got to do something to open up
that domestic market if we are going to realistically begin
to cover the kinds of problems what we have out there, and
I'm reading the situation loud and clear that without a
pollution exclusion, assuming that we can hammer out some
of these fine points that are coming out he;e, but without
a pollution exclusion, the ¢omestic market is going to
effectively remain closed for New Jersey municipalities and

everyone else.
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We had some discussion about things like
engineering and loss control and things of that nature.

In the final analysis, the insﬁrance industry is just
incapable of solving social problems for us, and I think
that's exactly what we are dealing with here. I think there
are other mechanisms that we can utilize to handle the
financing of pollution claims, and obviously, I have spoken
about that at some length, and it's not appropriate to get
into it here; but, I think if we are gping to open up the
general liability market, we have to recognize. basic
realities, and that's I think where we are now.

There are a number of other gquestions, but
there is one other issue that i think needs to be raised
here. Even assuming a pollution exclusion, does the
insurance industry really want municipal business? Are
they really willing to work with us to resolve the general
liability crisis? I think that's very much an open question
at this point.

There are a number of municipalities in the
State with excellent records who have gone into the surplus
lines market in the last few weeks since the surplus ]ines
market was removed from the Governor's reéulations, and the
reality is that, even willing to agree to claims made on a

yet to be defined form, and even willing to agree to an
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absolute pollution exclusion, the surplus lines market is
still effectively closed to municipalities.

It raises some }undamental questions here
as to whether the insurance industry really wants to do
business with the municipalities in this State.

Are they really willing to work with us?
If they are, we are certainly willing to work with them,
and we've got a very powerful lobbying group in this town,
and we can work with them on tort reform and regulatory
reform and whatever else is necessary to resolve certain
problems; but, we can't allow the situation to continue
where substantial numbers of municipalities are left as
orphans in the current crisis.

If the insurance industry really wants
municipal business in the future, I think they need to
step forward and help the municipalities in the State
cover these holes so that the taxpayers are not exposed to
huge, uninsured exposures; but, you know, so far, even from
the, you know, tﬁe removal of the surplus lines market which
is over a month ago, there still isn't any evidence yet of
that willingness on the part of the insurance market and
insurance industry to work with municipalities.

If the insurance industry really doesn't want

the business -- and I think, historically, the insurance
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industry has been very reluctant to deal with municipalities
the agents certainly have wanted municipal business, but in
many instances the insurance c;mpanies haven't -- then I
think the municipalities and other gavernmental units have
alternatives, alternatives which may be rather attractive,
alternatives that can be pyt together very quickly; but, one
o; another, we are at a decision point.

I mean, there are a substantial number of
municipalities in the State whose renewals are effective
January 1 or shortly thereafter.

We can't allow this situation to continue
where numerous municipalities have no coverage or have no
umbrellas and huge problems.

I think we are at a decision point. I think
the events, one way or another, of the next couple weeks
will detemmine which way this thing is ultimately going to
go. Thank you.

MR. BRYAN: Thank you, Mayor Grubb, and your
rémarks are very sobering, particularly from the point of
view of someone who is an insurance purchaser, your concern
for the existence of the market and impact of these types
of decisions on the market. I appreciate that very much.

I have no real sp?cific questions for you.

One thing that I did want to leave with Mr.

wa:
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Dressel, if you are aware or £hrough your membership are
aware of any particular coverage problems or pollution
claims that either are existin; or have existed in the past,
if you become aware of that or can become aware of that, if
You would send it in, we would be very happy to -- we would
like very much to look at some specific incidents and to get
a feel for some of the problems and interpretation.

MR. DRESSEL: How about in dealing with the
orphans? We are inundated with requests of municipalities
looking for insurance also, you know, not only just the
avallability, but the affordability issue.

Local officials, as you know, are presently
putiing together their budgets, and we are -getting inundated
with those types of tales of woe. Would you be in contact?

MR. BRYAN: If you submit them to me, I
would be happy to get them to the appropriate people.

MR. DRESSEL: Okay.

MR. BRYAN: Very good. Thank you. I
appreciate it.

We have Mr. Roemmele from the New Jersey
Motor Truck 'Association who is here.

MR. RUSSEL ROEMMELE: I represent New Jersey
Motor Truck Association which was organized in 1914, has

1350 trucking companies as members, corporate members, and

T TS o e et v v v amn s g .
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this present insurance crisis is the most severe crisis
ever faced by the trucking industry in the State of New
Jersey. )

It is more severe than the gasoline crunch
or the diesel crunch of the 1970's which almost crippled
truck transport in this State, if you will recall.

I just want ﬁo bring to your attention --

I have a prepared statement which will be sent to you from
our office. I just have some comments.

I am astonished, sitting in the back and
hearing the representative of our State, the Public
Advocate, no less, speak here and say that he had had no
data concerning this crisis or the need for legislative
action or action by the Governor. Those were his words,
as I put it down here.

This crisis has been going on in our
industry for eighteen months at least. We not only have
been victimized by increases ranging from 200 to 1,000
percent in commercial liability, and I have figqures here -~
qﬁestionnaires were sent to our members, and I could support
that data.

I am astounded with all the lawyers working
for the Public Advocate that no one has sought any

information from our office or from me or from our national
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representative, Mr. Rocque Dameo, the Vice President of
ATA, American Trucking Association, concerning this problem
in our industry.

He said we need more time to look into it.
We have victims. We have hundreds of trucking companies
that cannot purchase pollution insurance or environmental
restoration insurance. We are obligated under the Motor
Carrier Act and under Superfund 1 or under Superfund
whatever they call them down there to have certain coverage,
$750,000 minimum, $1 million for certain forms of hazardous
materials, and up to $5 million for hazardous material, and
Wwe can't get some of this insurance, in plain English.

There is a lot of legal jargon and insurance
jargon has been thrown around this morning. I've heard it
described ultimately as a great, heavyweight championship
battle going on in the world between Lloyds of London and
the American Court System; but, we are the victims.

We are the ones, our industry, and I'm sure
there are many others. I read of them; but, we have
trucking companies that have closed down because they were
unable to get insurance before the emergency proclamation
for which we can commend the Governor and Mrs. Gluck and
your Department, but also because of these astonishing

increases which we can verify. Companies increased from
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$800,000 to a million and a half.

It's not only our big carriers, those who
represent anywhere from 200 to<500 tractors, power units,
but I have stories here, and I suppose if I were a good
newspaperman, I could make your heart bleed because we read
about this type of thing in the paper every day, but here's
a guy, an ordinary trucker, owns just two trucks. His
insurance has increased from $6,000 to $54,000. He lives in
Clifton, and he called me up and he said, "What should I
do?"

I ask you, what should he do? How can with
two trucks a man be asked to increase his insurance by that
amount? He can't do it. He's out of business. Does anyone
care? .

Now, in the economic restoration or pollution
insurance, our national association, ATA, has issued a
statement, and I would like to read it. It will take a few
minutes of your time.

Changes in the environmental restoration
coverage required by Section 30 of the Motor Carrier Act
of 1980. Unlike the situation with general liability
coverage which is available at significant higher costs to
motor carriers, the environmental restoration coverage will

very shortly be unavailable.
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Well, I can parenthesize and say it is
unavailable. I have carriers call me every éay with a
credible record, no accidents,ino hazardous material
accidents, and cannot get pollution insurance.

Insurance companies have informed many
hazardous material carriers that they will not be able to
provide this required coverage after January 1, 1986.

We must have insurance. We are obligated
by the Motor Carrier Act of 1980 and by the Federal Highway
Administration, rules and requlations pertaining to highway
safety, and I pointed out the amounts we must have.

It's very likely some carriers will not be
able to carry hazardous materials after January 1, 1986,
unless they do it running "naked." I just hope that doesn't
happen.

Responsible carriers will not transport
hazardous materials including hazardous wastes without
insurance protection.

As a result, Congress will be faced with a
crisis comparable to the energy crisis in 1974 and '79.

The economy may come to a standstill because gasoline,
diesel, and other hazardous materials will no longer be
delivered.

The unwillingness of insurance companies to
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underwrite this liability is attributable to recent court
decisions holding them responsible for the Superfund
liability of their insurance, ;nd it goes on and on.

Now, for whatever the reasons, and we are
sympathetic to the marketplace, we are sympathetic to the
insurance conditions, we know the conditions under which
they must work; but, I urge the insurance industry on behalf
of the 1350 trucking companies, members of our association,
as well as any trucking combany in this State, that the ¢
insurance industry had ought to look at the marketplace.

You can't have it both ways, and they ought

to provide this protection because we are obligated to have

it, and if we can't get it, we have to do something about
it, and we don't want to invite government into the market-
pPlace. We don't want to invite government to intervene in
writing insurance policies; but, what is a legitimate
motor carrier with a wonderful, safe record to do?

Now, there is a danger here which has not
been brought up today, a most dangerous situation and which
our association has tried to bring to the attention of the
media which the media is only worried about these social
issues today, it seems.

Thirty-four hundred authorities of trucking

companies have been revoked in two Years. This is by the
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ICC, the Interstate Commerce Commission.

Now, I can assure you if there are carriers
out there running naked withoﬁ; liability insurance, without
economic restoration insurance or pollution insurance,
whatever you want to call it, what happens, God forbid, if
a tank carrier hits a loaded school bus? Who is liable?
And this is the problem we are talking about.

You can't throw motor carriers out in the
street. If a guy has a choice, he may decide to run a few
trucks if he can't get insurance. Who's to say?

I think in our Association, no one would do
it; but, I can't speak for every Tom, Dick, and Harry in
the trucking industry, not only in 6ur State but in every
state in the union.

I think the State of New Jersey has taken the
lead in this issue. I commend, again, the Governor and
your Department. I recommend that you, somehow, retain
economic restorat;on or pollution insurance for industries
that certainly must have it, and I refer, again, to the
obliéation we have under the Motor Carrier Act and the
Federal Highway Administration regulations.

A few years ago on Route 18 where our office
is many protests were made about putting a traffic light and

an overhead, and nobody paid any attention, as usual. There
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was a serious accident when a group of girls were killed
when somebody ran the light and hit a school bus. Two weeks
later, they started the overpa;s, the lighting system, a
whole new traffic pattern.

I just hope for the sake of the State of New
Jersey and for each and every person in the State that we
don't have:to have this type of situation in New Jersey,
that we don't have this before the insurance industry
recognizes its obligation in the marketplace without
government intervention, and, if necessary, the State of
New Jersey take whatever action necessary in the liability
area.

I heard a lot of comments today; and I don't
want to sound too upset; but, when you are dealing with
phone calls every day which, in some cases, you ars heariné
the last will and testament for trucking companies that were
built with their bare hands, - sometimes Qith what you got
from the government after you got out of the service after
World War II, they were like with Rocque's father, Mr.

Dameo who built a trucking company with his bare hands and
worked 20 hours a day to keep it struggling, and then,
because of this type of thing, see that company being
threatened and people working for him for many years being

thrown out of work.
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That subject hasn't come up here today, how
many people will lose their jops and how many people will
suffer directly and indirectly because of this. So, I urge
you to continue somehow pollution insurance or whatever you
people want to call it for our industry, and I suppose in
fairness to whoever really needs it.

Ilthank you, and I would be very happy to
answer any questions or Mr. Dameo who is here.

As a matter of fact, Mr. Dameo is the
National Chairman of our Insurance Study Commission of the
American Trucking Association which covers the entire nation|

MR. BRYAN: Thank you very much. I appreciate
your very forceful remarks and the speciél problems of  the
trucking industry because of the Federal requirements. One
thing that i just kind of want to ask you, you obviously
have contact with other motor vehicle trucking associations
in other states, and do you find that this particular
problem is particularly bad in New Jersey, or is it worse ~--

MR. ROEMMELE: It's bad in New Jersey; but
I'll let Mr. Dameo corment on the national.

MR. ROCQUE DAMEO: We find it's particularly
keying in New Jersey because I think New Jersey is more on
top of it than other states.

We do have other states; California, Illinois)
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Iowa that are also in a serious problem, but New Jersey is
keying on it bette£ than anyone else is and keeping more
up to date. .

MR. BRYAN: Thank you.

MR. DAMEO: Our information is being fed
through Washington on a daily basis.

MR. BRYAN: Thank you. I was concerned on it
because we have some particular case law in New Jersey that
may not be applicable all over the country and specifically
regarding the sudden and accidental type of coverage, and
I was concerned with whether this was, in your experience,
whether it was a New Jersey problem or whether it was a
broader problem than that.

MR. DAMEO: ©Oh, it's defipitely a national
problem, and as states surface, as the problem develops in
each state, it's coming to the top. Our case history is
different, of course, but so is California's.

MR. ROEMMELE: There have been trucking
companies in other states that have had the same percentage
increases and have decided it isn't worth running a trucking
company between the epidemic of taxitis afflicting the
nation and every state, they decide to increase the taxation
on the trucking industry to make up for cuts from the

Federal Government or otherwise; but, with that plus the
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liability problem now, and of course, you get the trucking
company has to decide whether }t's profitable to even run,
and if you are dealing with hazardous -- with all the
problems with hazardous material, hazardous waste, and a
fellow running a trucking company today that carries
hazardous material is frightened to death that he doesn't
get arrested just for walking down the street after you
pick up the daily media.

I mean, the way they present everything as a
bomb rolling down the Turnpike, if the guy would be rolling
down the Turnpike witL milk and it's toxic if you drink too
much of it. So, I think that the pProblem is that it's very
serious -~ I don't mean to joke on something so serious;
but, we are carriers that are threatened with extinction
because of this particular issue.

I don't mean to indict and certainly I'm not
here to do that representing our association. We want the
marketplace rather than government intervention if at all
possible; but, that's a decision the insurance industry
should be making. 1It's an insurance industry crisis, and if
they have a problem with the court system, that is their
problem, and they should seek out LI's any way they cén jﬁst

as when we have a tax problem we seek out LI's any way we

can; but, to inflict pain upon an industry by denying, then,
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essential required, required, Federal required, Federally-
mandated insurance, to me, that's not the way to operate in
the marketplace.

MR. BRYAN: Thank you. As I indicated with
Mr. Dressel, if you have any or any of your members have
any particular covefage pProblems, not so much availability
problems but policy language problems dealing with pollution
we would like to hear from them or if you become aware of
any in the near future, if you would relate them to us so
that we can -- because we are looking specifically at some
language and we want to get as much data on that as we can.

MR. ROEMMELE: Just one other comment. I
wduld like to thank the Commissioner, again, you and your
assistant or friend here -- whatever role he has -- he may
be your boss for all I know -- but also Mr. Cole and
Maurice Mason (phonetic) for their cooperation in helping
our members who have called your office, and I know we have
bombarded you with phone calls: but, it's necessary in our
operation because it's been the most severe crisis we ever
faced. I just had to emphasize that. Thank you very much.,

MR. BRYAN: I thank you very much. That
exhausts my list of individuals who had previously indicated
that they wanted to speak.

Is there anyone else who would like to speak
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at this time? I see Mr. Walker standing.

MR. WALKER: Yes, just one matter in
closing. I know that you indicated that we would have an
opportunity to submit materials at the close. I note that
the Public Advocate had asked during the course of his
presentation.for hard data.

. Well, we have hard data that the cycle is not
typical. We have hard data that the current problems in
the liability field are not part of the cycle as a whole,
and we have also information that the Jackson Township
decision is #ot an isolated case, and we will submit that
information as part of our closing statements in this matter.

MR. BRYAN: Thank you very much. Is there
anyone else who would like to speak at this time?

Hearing none, I would rémind everyone here
that we would be very happy to receive any written comments
or statements from anyone.

I understand that a representative of the
Department of Environmental Protection has been here, and
they will be submitting a statement in the near future.
Anyone else may choose to do so, either a comment or
specifically a comment on anything that was mentioned here
today by anyone.

I want to thank you all for attending and
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appreciate it, and we hope that we can resolve this fairly

promptly.

1:10 p.m.)

Thank you very much,

(Thereupon, the hearing was concluded at
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