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ASSEMBLYMAN WILLIAM K. DICKEY:.Chairman): Ladies and
gentlemen, this is a public hearing before the Assembly
Judiciary Committee concerning Senate Bill No. 799, Assembly
Bill No. 556, and Assembly Bill No. 1318, all of which deal
with the subject of the death penalty in certain criminal
cases.

The Judiciary members who are present today  to
my left, Assemblyman Walter Keogh Dwyer of Sussex County,
Assemblyman Herbert Klein of Passaic County, Assemblyman
David Wallace of Hudson County, and I am Assemblyman William
Dickey of Camden County and Chairman of the Committee.

The first witness to appear today will be the sponsor
of Senate Bill No. 799, Senator Joseph Azzolina.

JOSEPH A ZZOLTINA: Mr. Chairman and former
Speaker, my name is Joseph Azzolina, Senator from Monmouth
County.

I speak for the release from the Judiciary Committee
of Senate Bill 799. In requesting this action I express
the views of the majority of residents of my county of
Monmouth, the views of the majority of residents of the
State of New Jersey and the views of the majority of
residents of the United States of America.

Since introducing this bill on March 16, 1972, I have
received hundreds of letters and telephone calls asking, yes
even pleading, that this legislation be enacted into law.
Many of these letters relate personal experiences of assaults
received while walking alone at night, coming home from a
bus stop or just leaving their home to mail a letter. Others
tell of individual tragedy, where loved ones, family members
or close friends have been murdered and where those convicted
of these crimes now again prowl the streets, paroled after
serving a few years in prison. Almost all these letters ask
the same questions: Why don't our laws protect us? Why is
a convicted killer given so much consideration? What has
happened to justice in our country?

Nimerous newspaper editorials have also called for
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the enactment of this legislation. 1In oresuch editorial,
which appeared in the May 1llth issue of the Trentonian,

the opinion was given, "There is little question in our
mind that State Senator Joseph Azzolina's bill to reinstate
the death penalty in New Jersey in certain murder situations
would be overwhelmingly supported if put to the test of a
public referendum."

Certainly this is true, for a Gallop Poll conducted
in March, 1972, among 1,567 persons 18 years of age and older,
residing in more than 300 localities across the nation, the
majority of those polled on the question "Are you in favor
of the death penalty for persons convicted of murder?"
answered in the affirmative. 1In the East and in the West,
in small communities and in huge cities, the answer was yes.
Among Catholics and among Protestants, among Republicans and
among Democrats, the majority answered yes.

As additional evidence of both public and studied
approval, I refer you to the Report of the New Jersey
Commission to Study Capital Punishment, dated October, 1964.
In the report the conclusion states, "The Commission cannot
conclude that easing the lot of the murderer will cause less
crime or fewer criminal homicides. The Commission is con-
vinced that capital punishment does deter some potential
murderers from committing capital crimes";

Gentlemen, if but one life is saved through the
enactment of this legislation, who can speak against it?

The Commission report continues, "It is the Com-
mission's concept that the death penalty should be, and
normally is, metéed out'only for the most heinous and ag-
gravated type of murder; but there is a possibility of
excessive use of the death penalty as long as a jury is not
given an adequate alternative for a somewhat less shocking
crime. It is only by increasing the absolute meaning of life
imprisonment that an adequate alternative could be presented.
We, therefore, recommend that the Legislature give con-

sideration to amending the laws concerning life imprisonment
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to provide that life imprisonment means imprisonment without
the possibility of parole".

Gentlemen, as you now know, under our present law for
someone committing murder life imprisonment means that in
about 14 years he is eligible for parole and will walk the
streets again.

Bill S-799 follows these recommendations. Where the
death penalty is called for in certain types of crimes, the
jury is also permitted to render a verdict of life imprison-
ment without probation or parole, and is additionally permitted
to render a verdict of life imprisonment without probation
or parole for a minimum of 30 years.

I have also asked that an amendment be added to the
bill in cases where second degree murder has been committed.
As amended, the penalties possible are life imprisonment
without probation or parole, life imprisonment without
probation or parole for a minimum of 30 years, and a much
less severe penalty wherein the judge may sentence the
convicted to between 1 and 30 years without probation or
parole until two-thirds of such sentence has been served.

This is the kind of legislation that the public needs
and wants. This is the kind of legislation that our police
and law enforcement agencies need and want. This is the
kind of legislation that must be enacted into law if we hope
to prevent, or at least lessen, cop killing and premeditated
murder. This is the kind of legislation that tells would-be
murderers quite clearly and bluntly, if you commit murder and
are convicted of such a crime, you will either be executed or
sent to prison in handcuffs and carried out in a box. This
is the kind of legislation we must have if our police, our
citizens and our laws are to be protected and respected. |

During this public hearing you will undoubtedly be
addressed by representatives of organizations opposing the
use of capital punishment regardless of the fiendish nature
of such acts. You gentlemen know that it is always the
minority who are the most vocal in their demands. The great
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majority of law-abiding, loyal Americans remain quiet,
depending on you and me and the other duly elected
Legislators to speak and act on their behalf.

I, therefore, call upon you, the members of the
Judiciary Committee to exercise your responsibility by
releasing this bill to the General Assembly where it may
be openly debated and decided upon by the 80 Assembly
Representatives of the citizens of New Jersey.

I would like to read a letter that I received this
morning in the mail. This comes from the Baptist Home
Society of New Jersey in Newark, signed by its Administrator.
"Mr. AZzolina - Dear Sir: To acquaint you with the thinking
and convictions of some of your public, I am writing to
indicate that this Society, made up of several thousands
of peorle, for the most part favors the death penalty.

It is taught in the Holy Scripture and was never abrogated
that "'Thou shalt not kill* commonly quoted, actually

reads 'Thou shalt do no murder.' God gave it and it stands as
irrefutable."

I would like to read one other letter that I
received from Woodbridge. I will show you the letter but
I don't want to divulge the person's name.

"Dear Mr. Azzolina" - this is dated March 15, 1972 -
"T would like to compliment you on your proposals to
reinstate the death penalty. It certainly is comforting to
know that there are still some politicians concerned with
the welfare of citizens and the value of human life. I
believe with the abolishment of the death penalty and the
present coddling of hardened criminals lies the reason
for the high rise in crime. My kid brother, age 30, at
the time, was murdered 3 years ago. The killer had a long
prison record and threatened others with intent to kill
before killing my brother. It being my family's first time
in court in regard to a murder trial, we were shocked at
all the advantages afforded the killer and how very little
the victim's families were considered. It was constantly
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repeated that the killer had small children that he loved
and should be returned to soon. No mention was made of

my brother's sons, ages 6 and 7 at the time, because we
were told it may prejudice the jury and derive sympathy
from the killer. My bwother's oldest son, now going on 10,
has been under psychiatric treatment for two years. He
once was a normal happy child. He was very close with his
father. Although it's too late to change our situation, I
feel many other families could and should be spared the
agony and torment we suffered and still feel. There is
always. more than one victim involved. We have to look
into the faces of these fatherless boys every day. His
killer was given 10 to 20 years on second degree although
they all knew it was premeditated. 1In 7 years he will be
back on the streets. May God bless you and grant you the
strength to carry on your work in making our society a
safer and worthwhile place again to raise our children and
teach all the values of laws and human life."

I will make this letter available, if you so desire.

This concludes my statement, although I do have a
great number of letters and I do have petitions here from
them, the PBA does support this legislation, the State Jaycees
do, the Grand Jury Association does, the PBA submitted
these petitions which I will be glad to loan to you, if
you would like. I have gotten some from an employee who
works in the Court House in Mercer County here who sub-
mitted a number of petitions, and the Jaycees have been
out collecting petitions also.

Gentlemen, I feel again, as I stated, I think you
should release the bill from Committee. The Prosecutor
from Mercer County has one recommendation for the bill which
he will give you in his statement. And under my present
bill every murderer has to stand trial, and under his
recommendation they may not have to stand trial. He has
other alternatives. My main concern is that if we do pass
a death penalty bill that it be constitutional, and however
we can make it constitutional I would be willing to amend
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the bill in such a way.

Thank you very much for having me here today. If

you have any questions, I will be glad to answer them now

or later.

ASSEMBLYMAN DICKEY: Thank you, Senator.
Mrs. Klein, do you have any questions?
ASSEMBLYWOMAN KLEIN: No, I have no questions.:

ASSEMBLYMAN DICKEY: Mr. Klein?

ASSEMBLYMAN KLEIN: No. I have no questions.
ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer?

ASSEMBLYMAN KEOGH-DWYER: No.
ASSEMBLYMAN DICKEY: Mr . Wallace?
ASSEMBLYMAN WALLACE: No questions.

ASSEMBLYMAN DICKEY: Thank you very much, Senator.
Is Assemblyman Apy in the room? (No response)

Assemblyman Bornheimer? (No response)

The next witness is Mr. Stephan Nagler, Director,

American Civil Liberties Union of New Jersey.
STEPHEN M, NAGLER: Mr. Chairman and

members of the Committee, as you know, I am Stephen M.
Nagler. I am Executive Director of the American Civil
Liberties Union of New Jersey. I, too, am here to testify,
although from a slightly different poéition than Senator

Azzolina, with regard to the measures involving the death
penalty, what would be the reestablishment of the death

penalty in the State of New Jersey.

The thesis of my argument, fundamentally, is that

to reestablish the death penalty in any form in the State

of New Jersey would purely and simply be to reduce the

State to the level of the murderer, to place the two on

a par, to operate on the theory - which is, in fact, the

only theory upon which a death penalty can be justified -
that the State must vindicate the murder with another

murder, the State must exchange - to place
the biblical aphorism - an eye for an eye.
and I don 't think that most people who are
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realities of the situation today believe that that is a
thesis upon which public policy in a civilized society can
be based.

The primary argument, however, in favor of the death
penalty is that it will deter others from committing a c¢rime
of murder. This argument is completely without statistical
support. Comparisons between neighboring or similar states
with and without the death penalty reveal no relationship
between the murder rate and capital punishment. Abolition
states have an average murder rate of 4.6 per hundred
thousand in 1970, substantially lower than do retentionist
states - 7.7 per hundred thousand. Indeed, 7 out of the 10
states with the lowest murder rates do not have capital
punishment, and the 5 states at the bottom of the list are
abolition states.

It would be incorrect to claim, I believe, negative
correlation between the death penalty and the murder rate,
but it is clear that the data cannot support the contention
that the death penalty deters. I will return to that, with
your permission, at the end.

But why should one expect the death penalty to be
a deterrent? The majority of murders are committed within
the family or between persons who know each other. . To quote
the Uniform Crime Reports of 1968, "As it has been pointed
out in prior issues of this publication, the police are
powerless to prevent a large number of these crimes which
is readily apparent from the circumstances or motives which
surround criminal homicide. The significant fact emerges that
most murders are committed by relatives of the victim or
persons acquainted with the victim. It follows, therefore,
that criminal homicide is to a major extent a national social
problem beyond police prevention." Crimes of passion are
frequent and not deterred by the thought of punishment or
even in most cases punishment of death.

Let me quote Burton Roberts, District Attorney of Bronx
County in New York, who hasithe reputation of an extremely
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tough Prosecutor, who stated for the News Letter of Citizens
Against Legalized Murder in 1970, and I quote: "I am opposed
to the restoration of the death penalty for the simple reason
that it does not benefit society and indeed causes society great
harm. It certainly does not act as a deterrent. Most homi-
cides are spur-of-the-moment impulse killings committed by
persons who are either acquainted or related to the victim.
Those who commit this type of homicide do not consider the
consequences of their act. The professional killer is also
in no way deterred by the possibility of capital punishment.
He does not envision being caught and being brought before
the bar of justice. Even though crimes of violence, such as
robbery, have increased tremendously over the last five years,
examination of homicide statistics reveals that while there
has been an increase they have not increased at the same
rate. One must conclude, therefore, that the abolition
of the death penalty in and of itself has not caused an
increase in the commission of homicides."

Opponents of the death penalty are often asked if they
would change their stand if it could be demonstrated that
a single murder was prevented by the possibility of capital
punishment. There usually followed statements from appre-
hended criminals to the effect that they used empty or toy
guns and the like to avoid the possibility of the death
penalty. First of all, these statements are obtained under
somewhat peculiar circumstances under which the caught
criminal is likely to say anything that will put him in a
better light. Nor is it clear whether such persons are
deterred by thought of the death penalty in particular or
punishment in general. Penologists seem to agree that the
surest deterrent is not the severity of the punishment but
its swift and certain application.

To quote Clinton Duffy, former Warden of San Quentin:
"I do not favor capital punishment because I do not believe
it is a deterrent to crime. From 1929 to 1952 I talked with

every man that was convicted in San Quentin under penalty
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of death. I have asked, personally, every man if they gave
any thought to the fact that they might be executed should
they commit a murder. I have to date not heard one person
say they hal ever thought of the death penalty prior to the
commission of his crime."

Moreover, any deterrent effect must be balanced against
whatever number of psychopathic persons takes the death
penalty as a means of suicide. That, too, with your per-
mission, I would like to return to later with a few examples.

Far more importantly, we must realize that as long as
we retain the death penalty we will eventually kill innocent
persons. Michigan, Rhode Island and Maine all abolished
capital punishment primarily because they executed innocent
men. No court, no jury, no judicial process is infallible.
In the words of Thomas Jefferson: "I shall ask for the
abolition of the punishment of death until I have the infal-
libility of human judgment demonstrated to me."

No one knows, of course, the actual number of
innocent persons among the over 3,000 put to death since
1930, for interest in a case ceases after the execution.
However, '"near misses" are easy to document and it is dif-
ficult to imagine the anguish that accompanies an innocent
man on the way to execution by the state, whether or not he
reaches the point of death. That, too, I will have some
examples of later, by your leave.

If the death penalty is reinstated in New Jersey, we
must face the certainty that we will kill innocent men in
the electric chair in Trenton sooner or later. Anyone who
still imagines the death penalty to be a deterrent must know
the price he pays for his deterrencs.

In summary, there is no statistical evidence that the
death penalty is a deterrent.

Second, we believe that the death penalty discriminates
against racial and economic minorities. Data abound to show
that the death penalty is disproportionately applied to the

poor and members of racial minorities. From the very beginning
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when he has no access to a well paid lawyer, investigatoxrs

or bail; to the final process of commutation of sentence the
poor man and especially the black man is at a disadvantage.
The situation was aptly described by Michael V. DiSalle,
former Governor of Ohio: "The men in death row in the Ohio
State Penitentiary today, as during my administration, have
one thing in common, they are penniless. I have never seen
a person of means go to the chair. It is the poor, the
illiterate, the underprivileged, the member of the minority
group who become society's blood sacrifice."”

A recent report issued by the Ohio State Legislature,
Research Commission,found that during 1950 blacks accounted
for 37% of all death sentences although only 6.5% of the State's
population. Moreover, of those sentenced to death, whites
more frequently than blacks had their sentences commuted to
life imprisonment. Far more often than whites, blacks were
found guilty of rape, received death sentences and were
executed.

In Florida, sentences meted out for rape during the
years 1940 to 1964 were examined by race of the offender and vic-
tim. Of 125 white males who raped white females, 6, or about
5%, received death penalties. Similarly, of the 68 black
males who raped black females, 3, or about 4%, received death
sentences. But of the 84 blacks convicted of raping white
women, 45, or 54%, received the death penalty. Not one of the
8 white offenders who raped a black victim was sentenced to
death.

Among the prisoners sentenced to death for rape in
North Carolina from 1909 to 1954, 56% of the blacks, compared
to 43% of the whites, were actually executed. Of all offenders
committed to death row for burglary, 26.6% of the blacks, but
none of the whites, were executed.

There can be no doubt that even today in the United
States the death penalty has been applied in a discriminatory
fashion. Discrimination is applied all along the line. For
instance, with regard to commutation of sentence in the period
1907 to 1960,17.7% of the whites sentenced to death in New
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Jersey had their sentences commuted, while only 8.1% of the
blacks were similarly treated. The figures for felony-murder
are similar - 9.7% of the whites were commuted but only 4.8%
of the blacks.

Last, the death penalty distorts our judicial process.
The existence of the death penalty distorts our process in
several ways. Since it is extremely hard to obtain a con-
viction of first degree murder without a confession, over-
zealous police are too often tempted to use questionable
means to obtain the vital admission. At the very time when
a dispassionate hearing is most crucial the aura of excitement
and morbid interest attracts the news media with the in-
evitable effect on the public from which the jury must be
chosen.

Before the recent ruling, a defense attorney in New
Jersey could have been forced, out of fear for his client's
life, to plead guilty or to negotiate for a lessor charge in
order to avoid a trial and a capital offense.

The distortion also results in increased costs. I
have no statistics on this matter but a typical quote by an
informed person is that of our Attorney General, George Kugler,
who was reported in 1970 along the following lines: "My view
as a layman has been for a number of years that capital
punishment hasn't deterred people from crime. I could be
wrong in that judgment. I think the danger of capital
punishment is a practical matter, and being very practical T
think if capital punishment were abolished the criminal justice
systems of many states would save millions of dollars because
that's the thing the defense lawyers are fighting, to save
a man from the chair. And the concomitant expenses of
sequestering juries and going through all the rigmarole we do
to send a man to the chair or to his death, which is of
doubtful value anyway, doesn't seem to me in today's society
to make much sense."

This distortion appears in the cries one hears for
retribution, for revenge. It is understandable that family
and friends of the victim may call for revenge, at least at
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first, but society must be more dispassionate. The role
of justice in our society is not revenge.

In 1965 the California Supreme Court held in re
Estrada that only three ends were appropriate aims of
punishment - deterrence, confinement to protect society,
and rehabilitation.

We have spoken of deterrence and quite clearly the
death penalty is aimed neither at confinement nor rehabili-
tation.

Finally, although there is little to add to this
last point, it is the ACLU's position that the death
penalty is unconstitutional because it constitutes cruel
and unusual punishment. The argument that capital punish-
ment is currently unusual can scarcely be denied. No one
has been executed in the United States since 1967. And
even before then the death penalty was generally reserved
only for the poor black and unlucky. When judged by con-
temporary standards, the penalty is surely cruel.

In the words of Chief Justice Donald R. Wright of
the California Supreme Court the death penalty "degrades
and dehumanizes all who participate in its processes. It
is unnecessary to any legitimate goal of the State and is
incompatible with the dignity of man and the judicial process."

No longer do we consider it fit to cut off the hand
of a thief, no longer do we permit drawing and quartering.
Society's standard of what is decent evolves. New Jersey
should remain among the states which have outlawed the death
penalty.

On January 17th the New Jersey Supreme Court ruled
this State's death penalty unconstitutional. On February
18th the Supreme Court of California held that State's death
penalty statute in violation of the provision in the
California Constitution prohibiting cruel and unusual
punishment.

Florida has just instituted an 18 month official
moritorium on execution.

Within a year the Supreme Court of the United States
12



will rule on the "cruel and unusual" punishment issue, and
thus on the constitutionality of the death penalty.

This is not the time, we submit, to return the death
penalty to New Jersey. New Jersey should remain among the
many counties and several states who have abolished it.

There are several case histories which, in addition, I
would like to bring to the attention of the Committee, what
we might call "misses" and "near misses" in the area of the
death penalty. I mentioned earlier that there had been a
number of circumstances in which, through out death penalty
laws, things become very, very close - and, again, you can
document this easily - to approaching the death penalty but
haven't quite gone over the edge. The cases of actual

mistakes are much harder to document.

JOUN VALLETUTTI, PRrooklyn, New York, Trial, 1947, Kings County court;
oonvioted by Jjury, first-degree murder; death sentence, electric
chalr, Court of Appeals reversed conviction March, 1948, Indictment
dismissed September, 1948, by Judge Goldsteiln, Imprisoned 15 months,
Actuel culprit confessed, No compensation, .

0 renklin November, -1 "Pasco
Superxor Court; convicted by Jury, first-degree murder. Freed on writ
of habeas corpus, U.S. District Court, June,1959, Imprisoned 24 years,
False-arrest sult settled out of court, 1963. Compenaation. state
legislature, $6,000.

ISADORE ZIMMERMAN, New York City, Trisl, January, ;\2325 General

Sessions; convioted by Jury, tfirst-degree murder; death sentence,

electric chailr. Sentence commuted to life imprisonment, January, 1939,
on execution day. January, 1962, Court of Appeals reversed conviction,
February, 1962, indictment dismissed. Imprisoned 24 years.Sult pending.

S _FOSTE efferson, Georgia, Trial, August, i Pledmont
Circult Court; convicted by Jjury, first-degree murder; death sentence,
eleotrio chair. Twvo reprieves. Trial Judge Julian Bennett denled
motion for new trial, September, 1956, Georgia Supreme Court affirmed
conviction Ootober, 1957. U.S. Supreme Court refused case March, 1958,
New trial granted, directed verdict of aoquittal August, 1958,
Imprisoned 2 years. Aotual culprlt confessed., No compensation,
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It goes on. There are at least three or four other
instances but I don't wish to waste the Committee's time
with them.

We mentioned earlier that the death penalty was not
a negative deterrence. It's difficult to prove that it's a
negative deterrence. And I suggested that there were cir-
cumstances in which psycopaths might in fact commit murder
in perhaps a macabre search for their own deaths. I can
give you a couple of examples of that:

Andrew Pixley, Convicted of the rape-slaying of two
sisters, aged eight and twelve. He laughed when sentenced to
death, testified that he did not want an appeal, and wrote to
the State Supreme Court asking that his appeal be withdrawn
when his lawyers filed one anyway. Executed December 10, 1965
in Wyoming.

James Donald French. Convicted of strangling his
cellmate while serving a life sentence for an earlier murder.
When the lawyer in his first murder case had French's first
death sentence reduced to life imprisonment, French tried to
have him disbarred. He told his psychiatrist that he had
committed the second murder because he wanted to be put to
death. He wrote the Governor and the State Supreme Court,
asking that his execution not be delayed or prevented in any
way. He got his wish. Executed August 10, 1966 in Oklahoma.
The only man executed in the United States in 1966.

Louis Jose Monge. Convicted of killing his pregnant
wife. The Monges were parents of ten children. While in his
death row cell he contemplated suicide, but the prison's
Catholic chaplain told him that the Church forbids suicide.
However, explained the obliging chaplain, it was acceptable,
in the eyes of the Church, for Monge to allow the state to
commit suicide for him. Monge agreed. He was executed on
June 2, 1967.

Aaron Mitchell. Convicted of killing a policeman - my
last example - during a burglary attempt. True to his policy
of not attending clemency hearings - his excuse being that he
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is not a lawyer, and thus might be moved by emotional
appeals to his sense of mercy or compassion - Governor
Ronald Reagan, a supporter of capital punishment, did not
attend Mitchell's clemency hearings on April 10, 1967. 1In
his place, Governor Reagan sent his Clemency Secretary,
Edwin V. Meese III, former Assistant District Attorney of
Alameda County and charged with the responsibility of
testifying before the Legislature in California in support
of a bill to retain the death penalty. Reagan himself, during
this clemency hearing - where was he? The San Francisco
Chronicle reported that he was in Santa Monica for the
Academy Awards presentations.

The day before his execution, Mitchell slashed his
wrists with a razor blade he had hidden, but his wounds were
dressed, and Mitchell was pronounced sane enough to be
executed.

By law a man must be sane, conscious, and awake at
the time of his gassing, so that he can appreciate what is
being done to him. If, while he is on death rown,his teeth
need filling, or he needs new eyeglasses, or medical care of
any kind, he will get it, so that he will be in the best of
health and physical condition when the state kills him.

The San Francisco Chronicle ran a photograph of
Governor Reagan, taken April 11, the night before Mitchell's
execution, showing the Governor pitching for the California
Angels at Anaheim. The next morning, promptly at 10 a.m. -
just half an hour before a State Senate Committee opened
hearings on a bill to abolish capital punishment - Mitchell
was dragged into the gas chamber, screaming, "I am Jesus
Christ." He was executed on April 12, 1967.

Thank you, Mr. Chairman.

ASSEMBLYMAN DICKEY: Thank you, Mr. Nagler.

Does any member of the Committee wish to ask questions?
Mrs. Klein?

ASSEMBLYWOMAN KLEIN: No.

ASSEMBLYMAN DICKEY: Mr. Klein?
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ASSEMBLYMAN KLEIN: Yes.

Mr. Nagler, have you read Assemblyman Bornheimer's
bill, 13187

MR. NAGLER: I don't recall the precise provisions of
that bill, Mr. Klein.

ASSEMBLYMAN KLEIN: Well, that's a bill that provides
for the death penalty in certain enumerated situations. I
was wondering whether you were familiar with the provisions
of that bill.

MR. NAGLER: I read both Assemblyman Apy's bill and
Assemblyman Bornheimer's bill. I believe both deal with the
restoration of the death penalty in cases involving the
killing of a police officer and in certain other categories.
I believe they differ in terms of detail. If there is any
argument at all with regard to deterrence in the area of the
death penalty, I respectfully submit that it certainly.doesn't
apply in the case of a police officer. The killing of a
police officer is a matter which any sane killer - that's a
strange statement - which any sane killer is not going to
undertake. The killing of a police officer needs no deter-
rence, from the standpoint there is full recognition of the
swiftness of justice in such cases. And, in fact, in cases
in which individuals have been charged with the killing of a
police officer there have been serious allegations that it
has been virtually impossible for them to obtain a fair trial
on whether or not they actually committed the killing. I
think our entire citizenry is aware and conscientious about
the problems of the risks to which police officers submit
themselves. And I submit to you that the only potential
rational purpose - and I think we're dealing in rational terms
here, that is deterrence, - is not in any way served by re-
establishing the death penalty for this purpose.

ASSEMBLYMAN KLEIN: All I asked was whether you were
familiar with the bill. There are certain statutes, are
there not, that, for example, provide for the death penalty

where the act is committed by a convict under sentence of
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life imprisonment?

MR. NAGLER: That's correct.

ASSEMBLYMAN KLEIN: Don't you think that, at least in
that one situation, there is a deterrent effect?

MR. NAGLER: I would seriously doubt it. I don't
think that the death penalty deters the killing - obviously
we had no death penalty during the recent incident in which
a Sergeant was killed in Trenton State Prison. I don't
think that an individual who is in prison is likely to be
deterred by the fear of a death penalty any more than he
may have been deterred by the sentence that put him there
in the first place. I simply see no deterrent value and I
think that the comments by those who are experienced in
this area - and. incidentally, there is a similar one which,
unfortunately, I have not incorporated, by the former
executioner at Trenton State Prison along the same lines
as the statement by the former Warden at San Quentin with
regard to the death penalty, as to whether or not he feels
there is a deterrence. I think all the evidence points to
the fact that there purely and simply is not.

ASSEMBLYMAN KLEIN: Thank you.

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer?

ASSEMBLYMAN KEOGH-DWYER: No.

ASSEMBLYMAN DICKEY: Mr. Wallace?

ASSEMBLYMAN WALLACE: No questions.

ASSEMBLYMAN DICKEY: Thank you very much, Mr. Nagler.

MR. NAGLER: Thank you again.

ASSEMBLYMAN DICKEY: I will call Mr. Ronald Calissi
of Bergen County, Author of the book COUNTERPOINT.
RONALD E. CALISSTI: I will make this as
short as possible because it isn't necessary to give a long
speech because it's boring.

I am here speaking on behalf of two legislative bills
introduced this year, they are Senate Bill 799 authored and
sponsored by Monmouth County State Senator Azzolina, and Assembly
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Bill No. 1178 authored and sponsered by State Assemblyman Anthony
Imperiale. I will be referring specifically to provisions of
N.J.S.A. 2A:113-2, 2A:113-3, 2A:113-4, as amended.

From the cradle to the grave punishment is imposed for
whatever transgressions are committed. Society punishes for
transgressions against the rights of its people. Punishment is and
has been a way of life and is part of our culture. It is and
has been an important part of civilization. There has existed
variable degrees of crimes - from shoplifting to first degree
murder - and there should also exist variable degrees of punishment.

The question is - what is just punishment for the
particular criminal act committed? 1In my opinion, capital punish-
ment, under circumstances that coﬁstituted a conviction of first
degree murder, warrants the forfeiture of a legally sane murderer's
life. The taking of that life by thé State is just punishment and

fits the crime.

The ultimate penalty for such a crime is prescribed
by proposed Senate Bill No. 799 and Assembly Bill No. 1178. The
penalty is included in the law and is not invoked after the
commission of the crime. The legally sane person who wilfully,
deliberately and with malice aforéthought,murders, knows before-
“hand what his punishment is to be.

. | Many arguments have been offered pro and con on the
deterrent factors of the death penalty. If capital punishment

as a punishment for murder is not a deterrent, then some unknown



supreme authority répealed the firstvlaw of human nature - the
law of self-preservation.

Punishment for first degree murder has certainly not been
swift. 1In fact, it has been ludicrous when you consider that in
a particular case in this State a person spent 14 and 1/2 years
on death row, éppealed 19 times in the various state and federal
courts, and finally admitted hié guilt in open court. A system
where jﬁstice either'for the defendant or the State is delayed to
that extent is one that is wanting and lacking and is sorely in
need of review and revision.

I am unalterably in favor of Senator Azzolina's Bill
‘and Assemblyman Imperiale's Bill. If a legally sane person,
whether that person‘and his aiders, abettors, counsellors and

procurers be a cop killer, prison guard killer, killer for hire

or the killer of an innocent victim, suph‘person deserves only
one punishment which fits the crime - the death penalty. Don't
kill and thou shall not be killed.

Any arguments to the effect that there is possibility of
an innocent person being executed is so-far fetched from a
statistical viewpoint, that it does not merit discussion. Our
system of justice more than amﬁly protects the constitutional

rights of all persons accused of a crime - be the crime murder or

otherwise.
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I respectfully submit that I also favor the prbvisions
in both Senator Azzolina's bill and Assemblyman Imperiale's bill,
which gives discrentionar& powers to the jury in first degree
murder cases, whereby life imprisonment without eligibility for
suspension, reduction or remission thereof or for probation or
parole is imposed; or when the jury by its verdict upon and after
consideration of all the evidence recommends and invokes a
sentence of life imprisonment without eligibility for suspension,
reduction, or remission thereof, or probation, or parole until at
least 30 years of said term shall have been éerved and not before
30 years have expired. I have sufficient confidence in our jury
system to unequivocably accept such recommendation which I feel
are quitable. I am not going to second guess the jury in its

evidentiary findings, because it is the evidence that will speak

to the jury and it will be the jury who will evaluate the evidence.
On that basis, the jury will either invoke the death penalty or the
more lenient punishment.

However, this shall not be construed as vacillating with
regard to my belief in the'death penalty as the ultimate punishment
for a crime which the jury determines contains all the elements
of a first degree murder offense and the jury finds no resons

for recommendation of mercy.



Thank you.

ASSEMBLYMAN DICKEY: Thank you very much.

Any questions, Mrs. Klein?

ASSEMBLYWOMAN KLEIN: No.

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer?

ASSEMBLYMAN KEOGH-DWYER: No.

ASSEMBLYMAN DICKEY: Mr. Wallace?

ASSEMBLYMAN WALLACE: No.

ASSEMBLYMAN DICKEY: You presented your book, COUNTER-
POINT, to us, Mr. Calissi.

MR. CALISSI: Yes.

ASSEMBLYMAN DICKEY: Thank you very much for sub-
mitting that. We appreciate that.

MR. CALISSI: Thank you for letting me speak. I
appreciate that very much.

ASSEMBLYMAN DICKEY: 1Is there anyone here from the
office of Stanley Van Ness, Public Defender?

(No response)

Mr. Bruce Schragger, Mercer County Prosecutor.
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BRUCE M. SCHEHRAGGE R: Mr. Chairman and
members of the Committee, I speak again on behalf of myself
and the State Prosecutors Association when we offer our
support to Senator Azzolina's bill to reinstate the death
penalty in the State of New Jersey. We do this notwith-
standing the Study Commission nor the pending appeal before
the United States Supreme Court for we feel it is necessarv
for the continued processing of justice within the State to
have the death penalty available. If it is available and
at some other time declared unconstitutional, for exampi=,
no one will have been hurt by the conviction for the desth
penalty; on the other hand, if it is not available and the
only available punishment is life imprisonment, the State
may not retry a person if in the future it does become
available.

We would note the one major suggestion for amendment
that we have to Senator Assolina's bill is in regard to the
need to try each case and not to be able to accept a plez.
We would suggest - and the next speaker, C. Jud Hamlin, the
First Assistant Prosecutor of Middlesex County, will speak
to you at length regarding that = that a bifurcated trial
situation be added to the Act or that the Act be amended to
include that so that the State and the defendant may still
accept pleas of guilty without the necessity of the expénse
of a trial in each and every case.

We would also suggest that the purposes for which the
death penalty might be used be extended, as is set forth in
Assembly Bill 1318, Assemblymen Bornheimer and Froude's bill,
which has recently been introduced and basically sets forth
the matters that Mr. Hamlin will discuss with you.

Why the death penalty? - and I will be brief; I think
we've all heard the arguments, pro and con, for so long. It
seems to me, though, as a practical standpoint, for certain
crimes that certain individuals have committed against society
there is no alternative but the death penalty. 1It's a

difficult decision, I realize, but it is a decision that I
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feel must be available and in certain instances must be
used.

Mr. Nagler discussed the situation of Sergeant Bourne
at the New Jersey State Prison, a case that occurred right
here in my county and a case which has tremendous implications,
I think, as a result of the failure of having the death
penalty. The defendant, by the way., has entered a plea of
guilty to that charge - last week - and is presently awaiting
sentence. But what good is a sentence to a man serving
10 to 15 years for armed robbery, awaiting trial for atrocious.
assault and battery on a guard while he was incarcerated in
Rahway, and now committing this murder? What does the State
have to gain or can it gain by saving this life? What do we
do with this particular individual who has other charges now
pending? During a disciplinary hearing just a few weeks ago
he picked up a chair and threw it over one of the officer's
head. I mean, do we put this person in solitary for life
or do we say that we have given this man a chance, he has not
reacted to it, he is beyond rehabilitation, he is beyond
control, the State should no longer be burdened by him, by
his expense, and we should take his life.

Ladies and gentlemen of this Committee, I would suggest
that we take his life.

There are other ciimes - paid murders, your felony
murders where people violently go out and rob and mutilate
and murder, people who have had three or four chances before
regrettably on the fifth chance the victim dies and is not
just injured or whatever the situation might be.

Again I would only repeat my remarks of this morning
regarding the purposes of the criminal system and of any
type of punishment, yes retribution, and in certain instances
it is the right of the State and the State should have that
right.

ASSEMBLYMAN DICKEY: Thank you, Prosecutor.

Any questions, Mrs. Klein?

ASSEMBLYWOMAN KLEIN: Mr. Prosecutor, you spoke just

now of the man who has repeatedly assaulted in a brutal
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manner until on one occasion the victim accidentally dies.
Is that what you referred to?

MR. SCHRAGGER: I wouldn't say accidentally. I gave
as an example someone who has three or four prior convictions
for robbery and on the fifth occasion during the course of the
robbery he kills that person. At what point does the State
have an obligation to itself to say that this person is beyond
redemption and that the State should no longer be burdened
with him either within or without an institution.

ASSEMBLYWOMAN KLEIN: That murder at that point would
be first degree murder?

MR. SCHRAGGER: Well, it would be first degree murder
today too.

ASSEMBLYWOMAN KLEIN: No, I mean --

MR. SCHRAGGER: You mean for the death penalty?

ASSEMBLYWOMAN KLEIN: Yes.

MR. SCHRAGGER: I would propose that it be, yes.

ASSEMBLYWOMAN KLEIN: According to these bills, death
that occurs at the time of an armed robbery is first degree
murder.

MR. SCHRAGGER: Well, it's one of the suggestions I
would make to amend Senator Azzolina's bill. It does not
appear in Senator Azzolina's bill, but it seems to me it is
one of the most difficult situations that the citizens of
the community are faced with. The incidence of armed
robbery is increasing at a tremendous rate. The individuals
involved all too frequently have long prior records and I think,

depending on the circumstances which the jury should determine,

the death penalty should be available. »
ASSEMBLYWOMAN KLEIN: Did you find, up until the time
the death penalty was declared unconstitutional in the State .

of New Jersey, that these kinds of crimes occured?

MR. SCHRAGGER: These crimes occurred? These crimes
will continue to occur. If you are referring to deterrence,
I don't think the death penalty other than in an institutional

setting would have much of a deterrent effect. People don't
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think they're going to get caught. So, from that standpoint,
it's difficult to answer. It's difficult to answer whether
there has been an increase because of the abolition of the
death penalty or not, and I don't think you can. Here in
Mercer County or in Trenton for this year we've had 14
murders up through last night, when there was another one,

as opposed to 12 for the entire year last year. But my
opinion is that there is no relationship.

ASSEMBLYWOMAN KLEIN: So that you are testifying
that you really don't believe that there is a deterrent value
to the death penalty.

MR. SCHRAGGER: Other than in situations involving
killings within an institution. I think if inmates in a
confined area are aware of the penalty they might consider
it, but I don't think in crimes that occur on the street the
matter is considered, basically because the people don't
think they!re going to be caught, or at least they anticipate
that they won't be caught.

ASSEMBLYWOMAN KLEIN: And, as Mr. Nagler testified,
it certainly does not have a rehabilitative quality. So
the major aim, I gather from your testimony, is that at
some point or in some way the State determines that it should
no longer be responsible for a particular person or a
particular person is beyond rehabilitation and therefore
the State should take his life, not for the purpose of a
deterrent, not for the purpose of rehabilitation, not
particularly for the purpose of punishment but perhaps just
because the State should no longer have to be bothered with
this person.

MR. SCHRAGGER: That sets forth basically the
rationale or one of the rationales behind my reasoning. As
far as being a deterrent, I suppose maybe, with tongue in
cheek, obviously it's a deterrent, he's not going to commit
it again, or to him it is. Punishment, it's over: rehabilita-
tion, no one, at least in this life, is going to be rehabilita-
ted. I don't think you can discuss it in those terms. I
think you've got to discuss it in the nature of the beast, the
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nature of the person committing the crime, the nature oif
the crime, and the rights of the rest of us who are walking
the streets.

ASSEMBI.YWOMAN KLEIN: Well, you know, I think that's
very frank testimony. ‘Would ou agree that if in fact the
death penalty is used . this way, as a means for society
to determine that it will no longer be bothered with certain
persons, that it has in fact over the years been proven to
be used in a rather discriminatory way and, as has been
testified here earlier, that it tends to be the poor, the
black, the minorities who do in fact suffer the death penalty?

MR. SCHRAGGER: I cannot buy that argument at all.
The argument, to me, is senseless. Regrettably, the poor,
the deprived, are those who commit more crimes than the
wealthy. I think statistically that's probably the reason
for it rather than one's wealth. Certainly today, with the
availability of counsel to all defendants, no matter what
their financial situation, and the payment to counsel in all
cases, this rationale does not apply. I don't think anyone
has done a study of those persons who could afford their
own attorneys and those who had assigned counsel and then
determined which ones received the death penalty. Then you
would have to study each particular crime and the circum-
stances behind each one to determine the reasoning why the
death penalty was or was not imposed. I do not believe Mr.
Nagler's argument is factual.

ASSEMBLYWOMAN KLEIN: You believe that murder is
almost limited to the poor and the black?

MR. SCHRAGGER: ©No, I didn't say that. I say that
statistically you're going to have more committed by the
poor when you consider the robbery situation. I would say
that I clearly believe that such crimes of passion, that
the death penalty should not be available for that kind of
crime. We're talking about crime where there is premeditation
or crimes where the actors are involved in the commission of

other crimes, such as a murder which occurs during the course
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of a robbery. I don't think any of us in law enforcement
today are concerned about the boyfriend-girlfriend situation,
concerned about it in terms of the death penalty, or the
barroom brawl or the husband-wife situation. I think we're
concerned about it in terms of rehabilitation. I think
we're concerned about it in terms of proper enforcement of
existing gun control legislation in New Jérsey and the need
for gun control legislation in other states that don't have
the strong gun control legislation that we have.

I hope that has answered your question.

ASSEMBLYWOMAN KLEIN: Thank you.

ASSEMBLYMAN DICKEY: Mr. Klein?

ASSEMBLYMAN KLEIN: Mr. Schragger, a couple of comments.

You say you are not concerned about the boyfriend-
girlfriend situation, that kind of situation, and yet a good
many of such homicides are premeditated in the classic legal
sense. Would you provide for the death penalty and make it
optional with the court in that kind of situation?

MR. SCHRAGGER: No.

ASSEMBLYMAN KLEIN: In other words, you would exclude
from the death penalty that kind of homicide, one motivated
by passion whether it's premeditated or not.

MR. SCHRAGGER: Well premeditated, yes I would. Now
when you're talking about the paid killer situation in the
triangle affair where one goes out and hires a gun, then T
would think it should be included both for the hirer ' and the
actual triggerman.

ASSEMBLYMAN KLEIN: One other question. Virtually
all of the discussion this afternoon has concerned itself
with the death penalty feature of this bill but there is
another feature of the bill as well and that is the
requirement that, if no death penalty., there be an imposition
of a sentence to life imprisonment with no possibility of
parole prior to 30 years. Do you have any comments about
that provision?

MR. SCHRAGGER: If we have no death penalty, I think --

7z
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ASSEMBLYMAN KLEIN: No, we're talking about a
situation where there is a death penalty permitted but
it's not imposed and instead a sentence of life imprison-
ment is imposed. But under the bills that we have before
us that sentence of life imprisonment would have no
possibility of parole for at least 30 years. What is
your comment about that situation?

MR. SCHRAGGER: Generally, I'm in favor of that.

ASSEMBLYMAN KLEIN: Why?

MR. SCHRAGGER: Again, it seems to me that the taking
of a life is obviously the most extreme, both from the
State's standpoint and certainly from the defendant's
standpoint. It seems to me in those situations, again
excluding the crime of passion and things of that nature,
society must know and the actor must know that he will have
to serve a minimum mandatory extended term as his payment
to society for the life that he took. And I would think in
that situation you might have a greater deterrent effect
than you might have in other situations.

ASSEMBLYMAN KLEIN: Thank you.

ASSEMBLYMAN DICKEY: Any questions, Mr. Keogh-Dwyer?

ASSEMBLYMAN KEOGH-DWYER: No.

ASSEMBLYMAN DICKEY: Mr. Wallace?

ASSEMBLYMAN WALLACE: Mr. Prosecutor, I do have some-
thing that disturbs me now, in listening to your testimony.

It seems to me that most of my preparation for this
work, in studying the reinstating of the death penalty was
based primarily on conversations and reports and other items
that T may have read and listened to in commentarys, and
what-not, indicated to me that the death penalty would
be brought back as a deterrent to crimes of murder. Now it
disturbs me that you say that this would not be a deterrent.
I just wonder if you are absolutely firm and convinced that
the death penalty restored would not be a deterrent to
crimes of murder.

MR. SCHRAGGER: I am not convinced of it nor do I

think any of the studies can really give you an exact or
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scientific answer to it. It is only my personal opinion

that no person who commits any crime considers the con-
sequences of that crime, whether it be a possible jail sen-
tence or a fine or even public exposure and censure. The
actor does not consider being caught. Therefore, particularly
in a murder situation, where if it's a planned murder there is
a great deal of effort that goes into it, the actor doesn't
feel he will be caught and I really don't believe that he
considers the consequences.

ASSEMBLYMAN WALLACE: Well, my comment on that is
that it does seem to me that the people are asking for the
return of the death penalty principally because they believe
that this would be a deterrent.

MR. SCHRAGGER: Well Assemblywoman Klein indicated
that I was frank. 1I've always been, I guess, known for my
frankness and I would not come up and tell this Committee
or any other one that I felt it was a deterrent even though
I realize many groups have argued that position. I don't
think it can be empirically shown to be nor do I think it can
be shown not to be. 1It's a difficult area. To me, it is not
the important area when one considers the need to have or not
to have the death penalty.

ASSEMBLYMAN WALLACE: Thank you.

ASSEMBLYMAN DICKEY: Thank you, Prosecutor.

MR. SCHRAGGER: Thank you.

ASSEMBLYMAN DICKEY: The next witness, Mr. C. Judson
Hamlin, Prosecutor, Middlesex County.

C. JUDSON HAML I N: Thank you for the pro-
motion; I'm the First Assistant.

By way of introduction, my name is Jud Hamlin. I'm
not an author, I hold no elective office, I'm not an office-
holder, I seek no elective office, I will not quote to you nor
will I attempt to justify by great historical citation of 1909
rape cases the strength or weakhess of the position.

I am the principal draftsman of what appears before
you as A-1318, Assemblyman Bornheimer's bill.
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What I am here to tell you about is what this act
provides and why, if you plan on adopting, if at all, a
homicide penalty act, for lack of a better name, this is
probably the only constitutional way it's possible to do it.

By way of background, I am Assistant Prosecutor and
have been for a year. Prior to that I was a Public Defender
in charge of Middlesex County for four years, from the
inception of the Public Defender program. I've tried
murder cases for the defense, for prosecution. My office
was responsible, as Public Defender, for over 5,000 indigent
defendants in the course of four years. And out of that
experience and my experience as Prosecutor, now, I've
drafted what you see before you.

I will not attempt to justify the death penalty
because that is something that everyone feels very strongly
about. Suffice to say though, from my experience, I am not
convinced that the death penalty is a deterrent and I frankly
don't know of many who would disagree with that position
because, as Prosecutor Schragger told you, most people don't
believe they're going to be caught or don't consider the
consequences if they are caught.

The basic philosophy of A-1318, as it is before you,
is based upon the premise that at some point in time there
are some people on the face of this earth who are such a
constant threat to society and whose history indicates that
their violent nature would mean that they would continue
to be a threat to society, notwithstanding so-called
rehabilitation, that at some point in time these people do
not and cannot be permitted to exist within an organized
society, for they go to jail and kill.

There are a number of cases and I will only cite you w
one that occurred to me this week. We had a murder of a
four-year old child. The child's back was broken so
severely that the aorta was severed. The individual who is
charged with this crime four years ago had an infant child,

8 months old, admitted to the hospital twice with fractures,
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Signed out against the doctor's advice, readmitted with

a fractured skull, dead. A year ago, this same individual,
while living with a girlfriend and the child, injured the
child by a broken arm. The mother refused to testify.
There were no,witnesses. The child was subsequently re-
admitted to the hospital with a broken leg. While in the
hospital the child had an injury. No one will testify to
these crimes. And that child suffered a broken back in that
home.

I say to you, has that man forfeited his right to live
in this society? A man with a record of violent crime
prior to that? Is there no point in time when people are
so violent and so dangerous to society that society cannot
say to them, we demand your life?

Now, granted the arguments against capital punishment
are etrong, mistaken identity, the husband and wife affair,
but if you read 1318, the important point of 1318 is an
attempt to establish categories and criteria so as to
recognize those repeated and dangerous offenders. It is
not to be applied willy-nilly across-the- board.

You will note there are some provisions. First, there
is a category of offenses without which the death penalty
is not available. Now, I have heard many, including those
high in law enforcement - the Attorney General has indicated
that certainly a police officer is no better than anyone
else and why should he be afforded special protection of a
death penalty. I say to you that as an organized society we've
authorized the’'policteman;, we have asked him to defend us
and we have thus thrust him into situations that are in-
herently more dangerous than common people face. Because
we endanger him especially by society's own selection, he
should be entitled to this special protection.

The categories regarding persons under custody are
self-explanatory.

Again, establishing a category or a way of delineating
people who are not amenable to rehabilitation, who will
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consistently be a threat to society, note that the bill
would only make the death penalty available in cases where
special danger was shown or a record of conviction for a
violent crime, where people are proven not to have any
regard for human life or safety. Those are the people this
bill is aimed at, not the husband-wife, not the barroom
situation, not the first-time guy. This is aimed at the
situation where people do not regard human life as valuable
and, therefore, constitute a threat. And these are the
people who will not be rehabilitated because this thing
calls for people who have records of conviction for crimes
of violence. And they are delineated there.

Now understanding that this penalty should not be
invoked across the board, I have written into this bill
several provisions which I think make it constitutionally
proper.

First, it provides for a bifurcated trial, that is a
two step trial. When our Supreme Court struck down the death
penalty it wasn't because it ruled on the cruel and inhuman
aspect of capital punishment but rather that it killed the
defendant's right to a jury trial. By separating the trial
as to guilt and innocence, that constitutional infirmity is
avoided.

Secondly and very important, there is in this bill not
only the bifurcated trial situation but a discretionary power
built into the prosecutor. Notwithstanding a defendant falling
within one of the categories which make him eligible for
capital punishment, the prosecutor may, on evaluating the case,
decide not to seek the death penalty, in which case it would
not be imposed. And the procedure by which he would seek the
death penalty is laid out in the statute. It provides an
additional step of review. Likewise, in providing for two
separate trials what we permit, which is very important, is
the ability of the prosecution to accept a plea of guilty in
a murder case.

Now that is extremely important because I think if you
will look at statewide statistics you will see that appwoxi-

32



mately seventy to seventy-five percent of murder cases are
pleas, or have been up to this date. The cost of prosecuting
a murder case is high. I suggest to you that any legisla-
tion which requires that all murder cases be tried is

probably constitutionally infirm but, apart from that, places
a great burden upon the State. Not only that, the separation
of a bifurcated trial as to guilt and penalty provides in the
second trial for the state and the defendant to fully air all
the aspects which would be necessary to come to an intelligent
decision as to penalty. And that would include the defendant's
background, anything he wishes to bring; it's a very wide
latitude sort of situation, things that would not normally

be admissible in a trial of a case with all the rules of
evidence.

Lastly., the last built-in protective factor, of course,
is in that jury situation on punishment. If one juror were
to disagree as to the propriety of the death penalty, and
there was what would normally be regarded as a hung jury.
the provision is for the discharge of the jury and the
imposition of life.

Now I would only make two other observations. First,
that if in fact the jury decided the penalty or the defen-
dant - you see, you're punishing the defendant here, not
necessarily the crime, you're punishing the defendant who
is so dangerous to society and so devoid of the possibility
of rehabilitation that he constitutes an on-going danger --
if that criteria were not met in the mind of the jury, then
certainly the decision must be inferred that the defendant
is a possible candidate for rehabilitation and thus I would
not be in favor of the mandatory sentence situation. Almost
all mandatory sentence situations have been viewed by the
courts with less and less favor in constitutional terms.

That essentially, what I have told you, is this bill.
I think it is a good bill, it is a constitutional bill. And
I might suggest this to you. There are certain things in

here that are constitutionally necessary if any death
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penalty is to be adopted. And while I agree with the

basic aims of Senator Azzolina's bill, I would suggest to

you that to amend any bill to be constitutionally permissible
you are going to have to come very close to this type of bill
with a bifurcated trial situation which permits pleas. That
constitutionality aspect of this bill was recognized at the
meeting of the Prosecutors that Prosecutor Schragger has
referred to when they recognized the advantages of this.

I would only tell you one thing. I have been in this
business on a daily basis. I am not an author but I know it
first-hand. 1I've talked to defendants, I've defended them,
I've prosecuted them. There is a need for the death penalty.
Some people are so bad and so dangerous to society, either
in jail or out of jail, that they constitute a clear and
present danger. And for the protection of society, not
necessarily a deterrent, - I don't agree with that - those
people should be put to death. '

ASSEMBLYMAN DICKEY: Prosecutor, where you have a
plea of guilty to a murder charge, the bifurcated hearing
would then be held with a jury. Is that right?

MR. HAMLIN: Absolutely right. It would protect the
defendant's right to a jury trial on imposition of the
death penalty. Yes.

ASSEMBLYMAN DICKEY: And they would determine then
the appropriate penalty.

MR. HAMLIN: Yes. And I would also say that the bill,
as written, clearly indicates that in no circumstances can
a defendant waive that right as to the sentence portion of
the trial.

ASSEMBLYMAN DICKEY: And it would have to be held
with a jury.

MR. HAMLIN: Yes, sir.

ASSEMBLYMAN DICKEY: Not without a jury.

MR. HAMLIN: No, sir.

ASSEMBLYMAN DICKEY: Any questions, Mrs. Klein?
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ASSEMBLYWOMAN KLEIN: No.

ASSEMBLYMAN DICKEY: Mr. Klein?

ASSEMBLYMAN KLEIN: No.

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer?

ASSEMBLYMAN KEOGH-DWYER: No.

ASSEMBLYMAN DICKEY: Mr. Wallace?

ASSEMBLYMAN WALLACE: No, sir.

ASSEMBLYMAN DICKEY: Thank you, Prosecutor.

MR. HAMLIN: Thank you.

ASSEMBLYMAN DICKEY: The next witness, Mr. Yacovino,
New Jersey State Policemen's Benevolent Association. Please
state your full name and address,

PHILTIP YA COVINO: PpPhilip Yacovino, First Vice
President, New Jersey State PBA. I live at 46 Summit Avenue,
Sewaren, New Jersey.

We are here to support Senator Azzolina's and any other
bill that pertains to keeping capital punishment in the
State of New Jersey.

I will read a statement here by our Association:

Several years ago @Governor Richard J. Hughes appointed
nine distinguished citizens to the State Commission on
Capital Punishment. The group, after many hours and days of
hearings at which all shades of opinions were heard, recom-
mended that the death penalty be retained for first degree
murder. That recommendation remains as valid today as it
was when it was presented to the Governor.

It is to prevent vicious, cold-blooded, premeditated
murder, not vengeance, that should compel us to support capital
punishment. As a law enforcement officer, whose task it is
to protect the innocent as well as apprehend the guilty, I
know from experience that those capable of the horrible
crime of cold-blooded murder recognize only the harsh reality
of the electric chair. Further, it must be remembered that
the death. penalty is imposed generally only by a jury con-
vinced that the murder was clearly a vicious, premeditated

act. There may come a time when moral standards of our
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society rise to the point where capital punishment is

no longer necessary. However, even a casual look at crime
statistics makes it abundantly clear that the time is not
yet here.

Just a comparison by our Association. Just across
the River in New York State where more than 300,000 abortions
have been performed and the lives of unborn children have
been snuffed out without benefit of a trial by jury, yet they
receive the death penalty because they were unwanted by some-
one. They say that capital punishment is cruel and inhuman
punishment and unconstitutional but what is more cruel and
inhuman than taking one's life before it has a chance to
begin to live.

In a presentation recently given at one of our previous
classes by a member of the John Birch Society, we were told
that our laws are developed from those of God. The Sixth
Commandment is directed against this crime. The scriptural
statement, "Thou shalt not kill", is the highest authorita-
tive prohibition against the taking of the life of a fellow
man by violent means. We have here a declaration of the
dignity of man, irrespective of his race or creed, because
man is created in the image of God and he has the inalienable
human right to live. To rob a man of his inalienable right
to live constitutes an ourtage against God. God gave man a
free will to choose the paths of good and evil. The
exercise of this right was subject to reward and punishment.

In Exodus, Chapter 21, we find clear and distinct
language how to treat the murderer. It prescribes as follows:

(V-12) He that smiteth a man, so that he dieth, shall
surely be put to death;

(V-14) And if a man come presumptiously upon his
neighbor, to slay him with guile; thou shalt take him from
Mine Altar, that he may die.

(Vv=23) But if any harm follow, then thou shalt give
life for life.

These brief statements were actually deterrents to

36



murder. God knew that man without spiritual laws would be
like wild animals and that adherence to the spiritual law
would prevent crime. The difference between the days of the
Hebrew Commonwealth and today is that in the olden days man
was spiritually inclined and was more interested in rewards
from heaven than punishment for misdeeds. Hence, there were
few capital punishment crimes.

Today we find that the criminal has no respect for
the spiritual deterrents to committing murder and that he
has forsaken the ways of God. The present-day statutes
covering the penalty for murder are laughed at by the criminal
because he knows that he will not have to pay with his life
for the murder he commits. He will live on, while the
murdered person is gone and cannot ever be brought back to
life. Who has failed this generation? Religion or man?

Man has failed, and, therefore, it is incumbent upon our
Legislators to fulfill God's wishes and enact strict penalties
for the commission of murder.

Without the death penalty, as laid down by God, the
criminal will continue with his murders. The increase of
crime is proof to the fact that the Legislators have
failed God and have played into the hands of those who want
no laws. Are man-made laws superior to the laws laid down by
God? Never. Would our Legisléturs: geenact capital punish-
ment if their children would be murdered during their terms
of office? You would be correct in assuming there would be
some changes made in our laws, and quick.

Edgar. Smith, the man who spent more than 14 years on
Death Row in the New Jersey State Prison for the brutal murder
of a pretty high school girl, was asked his opinion of
capital punishment. He said, "I'm only totally opposed to
capital punishment for myself. I'm a little bit ambivalent
about the subject. There were people on Death Row I wouldn't
like to get out and live next door to me. There are people
who should never be out in ciréulation, and life imprisonment

doesn't mean life. Still, capital punishment seems to be an
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extreme way to put someone out of circulation." Is capital
punishment a deterrent to would-be murderers? Smith was
adament. "It's not any kind of deterrent. People who pre-
meditate murder also premeditate getting away with it. So
whatever the punishment, it makes very little difference since
they don't expect to pay any punishment."

The argument that the death penalty has done nothing
to deter the crime of murder is a very weak one. In order for
punishment to be effective it must be swift and certain. The
due process system of this country makes a mockery of the
effectiveness of the police. 1In 1971, 125 policemen were
killed in the line of duty in this country. Yet not one mur-
derer was executed for a premeditated murder. If these
murderers were as certain to die as the police officers who
accept this risk as an occupational hazard, perhaps they
would think twice before committing such acts.

Again, gentlemen, no statistics will show how many
murders have been prevented because a person or persons did
not pull the trigger because the life he would be taking may
be his very own because of the death penalty.

What about the victims? Let's not forget they were
executed in a manner that was unconstitutional, illegal,
and totally devoid of any due process of law. The murderer
lives on while the victim is dead and the latter's family
suffers. O0Old men and women are beaten to death for a few
dollars, shopkeepers are shot down in cold blood and
policemen are killed in the line of duty. I wish I could take
all the anti-capital punishment people to the scenes of brutal
murders in Woodbridge, Plainfield and other cities. We must
start thinking more of the victims of crimes. I, as well as
other policemen in New Jersey, am very concerned about in-
creasing crime. As law enforcement people, we are calling for
the death penalty for all major crimes and stiffer sentences
for lesser ones. Judges have been guilty of crimes themselves.
They are guilty of the crime of allowing criminals to roam the

streets to continue their illicit life of preying upon innocent
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victims. ‘

The cliche "getting away with murder" was never truer
than it is today.

Therefore, 1 want to make a public statement that the
State PBA 1s still in favor of capital punishment in any
form.

Thank you.

ASSEMBLYMAN DICKEY: Thank you, sir.

Any questions, Mrs. Klein?

ASSEMBLYWOMAN KLEIN: No.

ASSEMBLYMAN DICKEY: Mr. Wallace?

ASSEMBLYMAN WALLACE: No questions.

ASSEMBLYMAN DICKEY: Thank you, sir.

Mr. Thomas Jenkins. (No response)

Mr. Dale T. Taylor. Would you state your full name
and address, please.

DALE T. TAYLOR: My name is Dale T. Taylor. T
presently reside in Bordentown. I am a former Township
Committeeman in the Township of Deptford in Gloucestor County
where I lived most of my life.

Mr. Chairman, Mr. Dickey, ladies and gentlemen of the
Committee, I come here today as an ordinary citizen without
title, without representing any special interest group. As
a formerprwnship Committeepén in this State, elected at the
age of 22, I feel that I truly represent the full thoughts
of the citizenry, having experienced those thoughts on the
local level. As an ex-Marine, Vietnam Veteran, I have
witnessed death on an almost daily basis and realize its full
impact and implication.

The New Jersey State lLegislature is to be commended
for seeking to revise and update the criminal code of this
State. 1In particular, it is also commendable that the State
Legislature would want to take a very close look at the current
definitions of murder in the first, second and third degree
and subsequent penalties upon conviction of those crimes. It
is further necessary, and critically so, that the state examine
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its position with regard to capital punishment. While this
is primarily a hearing concerned with pending legislation, I
think it is a proper time to delve into contemporary feelings
surrounding the death penalty. ©Not only should such a dis-
cussion serve to clear the air on a lot of poor logic con-
cerning capital punishment, but such an analysis is directly
related to the three bills now before this Committee.

The dilemma of the death penalty has evoked emotions,
stimulated debate and occupied the minds of men for ages.
Sincere and dedicated men of all professions and all walks of
life have vigorously defended and opposed this issue. Should
we take the life of one man who has killed another with pre-
meditation? Indeed, this issue has been a personal subject of
thought for several years. I offer the following testimony
which is a consummation of that thought.

Let me cover some of the major arguments in opposition
to the death penalty. First and possibly foremost, it is said
that the death penalty constitutes "cruel and unusual punishment",
and as such, violates the Constitution's Eighth Amendment.
TIME Magazine recently suggested that it boils down to one
basic question: "Has the U. S. reached the point at which the
death penalty affronts the basic standards of decency of
contemporary society?" Certainly our forefathers who drafted
the Eighth Amendment in no way included the death penalty in
their thoughts with regard to cruel and unusual punishment.
The death penalty was accepted then as it is now as a just
and reasonable punishment by many. Even as the Constitution
lends itself to periodic interpretation by the U. S. Supreme
Court, what in the world has changed in past years to indicate
that there is anything more cruel or unusual about death in
itself or as a penalty? If anything, death has become a more
"usual" thing in everyday American life. A sad commentary, I
am sure. But if crime in itself, especially murder, has lost
none of its viciousness or degree of perpetration, which it
certainly has not, what school of logic shows that we should
arbitrarily reduce our degree of punishment? As far as the
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death penalty "affronting the basic standards of decency of
contemporary scciety", I would suggest that such a statement
is plausible only in recognition of the fact that it is those
very standards which have been lowered along with our con-
stantly liberalized mores and values.

Even the courts of our land have failed to come tc an
agreement on this issue. As was pointed out, the California
State Supreme Court has held that the death penalty does con-
stitute cruel and unusual punishment. As was. not pointed out,
the Arizona State Supreme Court, as of just last Friday, has
held that it does not constitute cruel and unusual punishment.

Many have pointed to Great Britain and other countries
who have abolished capital punishment. These opponents of the
death penalty say that such a measure has not resulted in an
increase in murder. But how can we expect accurate conclusions
from such examples when policemen in England do not even carry
guns and there is an unwritten agreement with the underworld
against their use? A far cry from the streets of America for
sure. Efforts have also been made by opponents of capital
punishment to cite the horrors of executions by whatever means.
Strange that these same people seem to miss the far more
ghastly sights of a raped and mutilated young girl or a
gunned-down policeman. And what is so barbaric about the
death penalty? Is it any more barbaric than the crime
committed?

This brings us to the emotion of vengeance and
whether or not we are "lowering ourselves to that of the
murderer by resorting to the death penalty". I would remind
those gathered here of the words of Oliver Wendell Holmes
when he wrote "The first requirement of a sound body of law
is that it should correspond with the actual feelings and
demands of the community, whether right or wrong. If people
would go so far as to gratify the passion of revenge outside
the law, the law has no choice but to satisfy the craving
itself, and thus avoid the greater evil of private retribution."

Indeed, we might apply this requirement to our Legislators
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as well.

Religious arguments have been cited on both sides of
the question, but religious truths are a matter of faith.
Couple this with the fact that there are numerous books of laws
depending on one's religion, as well as several versions of
the Bible and both Testaments. There are religious gquotes
for and against the death penalty. Most Protestant churches
are against it, Roman Catholics have granted the right to the
state and Jews are against it except for genocide and war
crimes.

Arguments of recent years center around whether or not
the death penalty is a deterrent. The credentials of
spokesmen on both sides of the question are impressive. Those
against the death penalty cite that most murders result from
crimes of passion in which the persons involved knew each
other. They say that no penalty would deter these crimes as
most are committed on the spur of the moment. They give
examples of states with no capital punishment who have not
experienced any increase in the number of murders as compared
to those states with capital punishment. But what about those
criminals who have acted with willfulness and deliberation?
What of those - even if only one in a hundred - who commit a
murder and are not mentally sick. What of those who commit
a murder and are not a product of a social environment of the
poor, the socially unacceptable, the illiterate or the hungry
and impoverished? Shouldn't the decision on whether or not
such circumstances have had an influencing effect upon the
criminal be left to the jury in deciding whether or not to
level the death penalty? Or do our professors and liberal
intellectuals feel that such decisions are outside the realm
and capability of the common man?

I will not concede which side of the deterrent question
is most plausible. I will instead offer -this thought: What
is the purpose of any punishment for any crime? Does a man
get five years for armed robbery because it has been prede-
termined that such a sentence will act as a deterrent to

future commissions of such crimes? Or is the degree of
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punishment relative to the degree of the crime committed in
allowing for a debt to society to be paid? I believe that it
is and it should be. You do not sentence a shoplifter to
twenty years or an arsonist to thirty days. Each punishment
is commensurate with the crime and its circumstances. In
this context, the deterrent question is really irrelevant. But
if one person stops to envision a waiting electric chair or
the gas chamber before he risks committing a murder, then a
deterrent has served to save at least one life. To say that
a Manson or a Speck or an Eichmann should not be put to death
is to say that no crime, humanly or inhumanly possible,
warrants such a degree of punishment.

I believe that the people of the State of New Jersey
would disagree with such a coriclusion. I believe that now,
more than ever before, at a time in history when there is such
a lack of confidence in government as exists today, the
frustrations and demands of the majority can no longer be
ignored.

Assembly Bill No. 556 does not respond to those
frustrations. Ungder the label of revision, A~556 diminishes
murder, other than murder in the first degree, which is
perpetrated by means of poison, or by lying in wait, or by any
other kind of wilful, deliberate and premeditated killing, or
murder which is committed in perpetrating or attempting to
perpetrate arson, burglary, kidnapping., rape, robbery or
sodomy, as murder in the second degree, and as such, allows
the perpetrator to elude the death penalty. Yet, at the
discretion of the jury, if such crimes were listed as first
degree, the same punishments for second degree could still be
leveled except the same as that imposed upon a conviction of
murder in the third degree which is a provision of the second
degree punishment. The key here is that such a decision would
be properly left to the jury in deciding. It is not prede-
termined by the restrictions of law. In addition, while the
murder of policemen in the line of duty certainly should
remain a capital offense, especially in view of contemporary
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lawlessness, what is any more valuable or wrong about a
policeman losing his life over that of an innocent store-
keeper killed during a robbery, or a young girl murdered
during a vicious rape? In view of the present conflicts in
society today., one also wonders why murder committed in perpe-
trating arson or kidnapping should be relegated to a non-
capital offense. The whole issue here is that the state
places a quality or value not on all life but on the methods
and circumstances when a life is taken.

Senate Bill No. 799 still excludes felony murders in
the commission or perpetration of arson, burglary, kidnapping,
rape, robbery or sodomy, from capital offense status. Again,
the penalties for first and second degree murders are almost
identical with the exception of the death penalty. Rather
than make this distinction by law, such a decision should be
left to the jury.

Assembly Bill No. 1318 is what I would consider a
proper revision. It amends the basic statute in question,
N.J.S. 2A:113-4, and properly repeals 2A:113-3. It broadens
the scope, and properly so, of murder in the first degree.

In addition, very liberal provisions are made for the ascertain-
ment of guilt whether by jury or plea by defendant. Very
adequate and deliberate proceedings are established with

regard to the determination of penalty.

I urge the State of New Jersey to enact into law
A-1318. I urge this Committee to recommend such action. I
hope that the Legislature of this great State will say the
time has come when the very vicious and senseless act of
"murder will be dealt with in the only just way that it can.
And by such a declaration, the people of this State can
once more believe that laws are made to protect the innocent
and not to aid the guilty.

Thank you.

ASSEMBLYMAN DICKEY: Thank you very much, Mr. Taylor.

Any questions, Mrs. Klein?

ASSEMBLYWOMAN KLEIN: No.
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ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer?

ASSEMBLYMAN KEOGH-DWYER: No.

ASSEMBLYMAN DICKEY: Mr. Wallace?

ASSEMBLYMAN WALLACE: No questions.

ASSEMBLYMAN DICKEY: Does anyone else wish to testify
before the Committee? (No response) If not, the public
hearing is closed.

(Hearing concluded)
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Mr. Chairman and Members of the Committece

I am Douglas B. Lyons, Executive Director of Citizens
Against Legalized Murder, Inc., an organization which I
formed in 1966 to work for the abolition of the death penalty.
I have been active in the movement to end capital punishment
for the last twelve years.

Along with my prepared remarks, I have provided the
Members of the Commiftee with copies of "The Case Against
Capital Punishment."ﬁ/ This excellent pamphlet sets
out in detail the major arguments against the death penalty.
I hope each of you will have an opportunity to examine it
in the course of your study of capital punishment.

Although there have been no executions invthe United
States s;nce June 2, 1967 -- nearly five years ago, and none
in New Jersey since January 22, 1963, nearly ten years ago =--,
this Committee is not simply engaging in an academic
exercise by studying the death penalty, for there are today

men on death row in the United States.

The existence of many death penalty statutes throughout
the nation under which executioné are never likely to be
carried out is attributable on the one had to the political
tenacity which such statutes possess, and on the other hand.
to the lack of pressure £o remove death penalty statutes

from the books when nobody (or only an occasional unknown)

is actually being sentenced to death or executed. Since
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1930, New Jersey has carried out only 74 executions ~-— an
average of less than two per year.

The National Commission on Reform of Federal Criminal
Laws noted the nationwide trend away from executions when
it stated in its Working Papers that ". . .while de jure
abolition fof the death penalty] has ebbed and flowed, a
de facto abolition has practically become a reality in the
United States."~/ Prof. Bedau characterized the effect of
the retention of death penalty statutes in many states
coupled with the incredibly small number of executions, as
follows:

"In Massachusetts, it seems, we can go for
a generation without a legal execution in
our prisons (the last one was in 1947); we

w cannot go 1 day without the death penalty
on our statute books." 5/

over half of the states which retain the death penalty
today have had no executions in over a decade.

The real question before New Jersey, and before this
Committee therefore, is not whether New Jersey should resume
electrocutions, but whether or not to restore to the statute
5ooks a law which will be rarely, if ever, used; a law which
discriminates against the poor, the friendless, and the
members of racial minority groups; a law which serves no

social end but revenge; a law which may lead to the electro-

cution of an innocent man; a law which may encourage murder;



a law which almost by definition teaches us that it is proper
to solve a great social proplem through the use of naked brute
force; a law which would put New Jerscy on record as believing
that it is right to kill. The existence of the death
penalty breeds disrespect for law.

A state senator recently urged restoration cf the death
penalty in New Jersey. He stated: "TES only way killers
should come out of prison is in a box." This barbaric state-
ment belies the history of the death penalty in the United
States and in New Jersey. As the President's Crime Commnission
put it:

"The most salient characteristic of capital
punishment is that it is infrequently applied...
u[A]}l available data indicate that judges,
juries, and governors are becoming increasingly
reluctant to impose or authorize the carrying
out of a death sentence." Ef_/

In 1935, when there were a rec%rd one hundred and ninety-
nine (199) executions in the nation,—/ men were being put to
death at the rate of more than one every other day. But
since then, the number of executions carried out in the
United States has declined dramatically: 1In the 1950's
-there were an average of 72 executions per year. In the
1960's the number was down to 19. During the last six years
(1965-1971) , there were approximately 78,000 homicides in
this country. During the same period, roughly 600 men were
sentenced to death for murder. Yet there weré only three

w0/

executions (all for murder) during the last six years.



In other words, we have executed only one two hundred aqé
1y

fiftieth of one per cent of all murderers -- 0.00004%.

The selectivity with which the death penalty is enforced

is best exemplified by the case of Eddie Slovik. Theoretically,

all 40,000 American soldiers who deserted during World War II
could have been executed. In fact, though, only Slovik faced
the firing squad —-- the only %ﬂsrican soldicer executed for

desertion since the Civil war.

RACIAT, DISCRIMINATTION

Death row in New Jersey is an outrage and a disgrace. I

know. I visited the prison, which was built in 1798.

The National Crime Commission stated, in its Report, that

"The death sentence is disproportionately imposed and carried

13 /

out on the poor, the Negro, and the members of unpopular groups."

The most blatant example of racial discrimination in capital

sentencing is in rape cases: Since 1930, 455 men have been
14/

executed for rape in the U.S., 405 (89%) were black.

But the problem of racial discrimination in death penalty

cases 1is not limited to rape cases, nor is it limited to southern

states: Since 1930, a total of 3,859 people have been executed

in the entire nation: 2,066 over half, were black -- a number

far out of proportion to the rate at which blacks commit capital

crimes. Nor is the evidence of racial discrimination a mere

historical footnote: Today, over half the men on death row are

black: 58% of the murderers, and an incredible 89% of the men
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on death row for rape are black.

During the 20 years prior to New Jersey's last execution,
there were 30 executions =-- 11 white and 19 non-white. When
the death penalty was ended in New Jersey, there were_? white
and 17 non-white on death row at Trenton.

Of the 20, 17 had been condemned to death for crimes

against white people.

WORLD-WIDE AROLI'TION

The trend towards abolition of the death penalty is
world-wide in scope. Among the Western European nations ocutside
the Soviet bloc, only France, Greece, and Spain still prescribs
the death penalty for murder and other peacetime crimes -- and
France méy soon abolish capital punishment. In the Western
Hemisphere, this nation stands virtually alone in keeping the
death penalty. Capital punishment for murder, rape, and
kidnaping has been almost totally abandoned in the Anglo-American
world--except for the United Statesfié/

In this country, the current situation is this: When
the Supreme Court of New Jersey did away with this State's
death penalty statute, New Jersey joined 14 other states whrich
no longer have the death penalty,lii/which have it only for a
very limited variety of offenses.  Most recently, on 17
February 18 of this year, the California Supreme Court declared""/

that state's death penalty unconstitutional as "cruel or unusual

punishment."



The Supreme Court of the United States is now concidering
whether the death penalty is "cruel and unusual punishment,"
prohibited by the Eighth Amendment.

The last abolition state to restore the death penalty
is Delaware, New Jersey's neighbor. Delaware aholished
capital punishment in 1958, and restored it in 1961. An
examination of the Delaware experience indicates thaf Delaware's
murder rate was uneffected by the ?xistence, abolition, or
restoration of the death penalty.; In Delaware, as in New
Jersey, the honicide rate depends upon a variety of complex and

interrelated factors. The death penalty is not onc of them.

DETERRENCE

.,"The only moral ground on which the State
could conceivably possess the right to
destroy human life would be if this were
indispensable for the protection or preser-
vation of other lives. This places the
burden of proof on those who believe that
capital punishment exercicses a deterrent
effect on the potential criminal. Unless they
can establish that the death penalty does, in
fact, protect other lives at the expense of
one, there is no moral justification for the
State to 'take life.'" (Emphasis added) 19 /

This was the conclusion of members of the Massachusetts
Commission to Investigate the Advisability of Abolishing
Capital Punishment. I agree. The death penalty does not now.
exist in New Jersey. If this Committee should consider |
recommending that fhe death penalty be resurrected, the
proponents of legalized murder must bear the heavy burden of

proving beyond doubt that capital punishment is "indispensable"
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for the protection or preseration of life.

Why is the death penalty retained in so many American
jurisdictions? The major argument put forth to keep the
death penalty is that it is a deterrent to sericus crimes,
especially to murder.

If the death penalty were a deterrent to murder, it would
follow that those states which have and used the death penalty
would have lower murder rates than the states which have
abolished the death penalty. But just the opposite is true.
In 1970 the death penalty states had an average of 7.7
homicides per 100,000 population, while the abolition states
had an average murder rate of only 4.6. Furthermore, in 1970
the states which had the three highest murder rates, Gecrgia
(1970 murder rate: 15.3); South Carolina (14.6); and Florida
(12.7) were all states which have and used the death penalty.
On the other hand, the states with the three lowest murder
rates in 1970 were all abolition stategé Maine (1.5);
Vermont (l1.1); and North Dakota (O.5).d

If the death penalty were a deterrent to murder, the
situation would be reversed. That is, the abolition states
would have the highest murder rates, and the states which
have capital punishment would have the lowest murder rates.
This is not the case.

The President's Crime Commission studied the death

penalty with particular reference to its alleged value as

a deterrent. The Commission concluded:



"It is impossible to say with certainty whether
capital punishment significantly reduces the
incidence of heinous crimcs. The most complete
study on the subject, based on a comparison of
homicide rates in capital and non-capital
jurisdictions concluded that there is no _discernible
corrclation hetween the avad l,u,J’I]lTy oi the death

Eena.f;yﬁamd the r‘om‘cﬂ:c:m . This study also

e

reveal that there was t.f.numvfyrmt difference
between the two Lnnd<msg States in the ,dfofy of
policemen. Another study of 27 States indicated

fhat the availability of the death sentence had no
effect on the rate of assaults and murders of
prison guards." (Emphasis added) 21/

With regard to deterrence, the British Royal Commission
on Capital Punishment, which studied the death penalty from
1949 to 1953, made the following finding:

" . . . We agree with Professor Sellin that the only
conclusion which can be drawn from the figures is
that there is no clear evidence of any influence of
the death penalty on the homicide rates of those
States [neighboring abolition and death penalty
states, studied by Sellin] and that, whether the
death penalty is used or not and ‘whether executions
are frequent or not, both death penalty States and
abolition States show rates which suggest that these
rates are conditioned by other factors than the
death penalty.'"

" . . . The general conclusion which we have reached
is that there is no clear evidence in any of the
figures we have examined that the abolition of
capital punishment has led to an increase in the
homicide rate, or that its reintroduction has led

to a fall." 55/

The conclusions reached by the President's Crime Commission
and the British Royal Commission on the alleged value of the
death penalty as a deterrent are typical of the many studies
which have been conducted on this precise aspect of capital

punishment. Some others are set out below:
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1. Capital punishment does not act as an effective
23 ,

deterrent to murder.

2. Capital punishment is ineffective in deterring

24/
murder.

3. The evidence indicates that the death penalty for

25 _/

murder has no discerniblc cffects in the United States.
4. The use or non-use of capital punishment has no

effect on the number of murders committed within a state or

26 /

the nation.

5. Capital punishment has had no appreciable influence
27 /

on the murder rate in the states which have been investigatced.
6. Statistical findings and case studies converge to

disprove the claim that the death penalty has any special
deterrent wvalue.

7. The capital punishment contrcversy has produced the
most reliable information on the general deterrent effect of
a criminal sanction. It now seems established &nd accepted

that the death penalty makes no difference to the homicide

29/
rate.

8. The death penalty, as we use it, exercises no influence

30/
on the extent or fluctuating rates of capital crimes.

9. The studies suggest no discernible relationship

31/
between the presence of the death penalty and homicide rates.

10. In jurisdictions which abolish the death penalty,
32/

abolition has no influence on the rate of criminal homicide.



10

11. Jurisdictions which reintroduce the death penalty
after having abolished it do not‘sho§3a decrease rate of
criminal homicide after reintroduction.

12. Prisoners and prison personnel do not suffer a
higher rate of criminal assault and homicide from life-term
prisoners in abolition jurisdictions than in death penalty
e s 34/
jurisdictions.

13. Police officers on duty do not suffer a higher

rate of criminal assault and homicide in abolition jurisdictions
35/

that in death pcnalty jurisdictions.

The experience of New York State, which abolished the
death penalty for virtually all crimes in 1965 is illuminating:
The murder rate in New York has been on the rise since 1960,
but it has not increased at a greater rate since 1965 than
before. That is, the abolition of the death penalty in New
York State had no affect on the homicide rate.

Furthermore, the retention by New York State of capital
punishment for the murder of policemen has had no demonstrable
effect on the homicide rate for policemen.

Far from deterring murder, the continued existence of
the death penralty lulls us into the mistaken belief that we
are actually "doing domething" about murder. In fact, we
are déing nothing about it. We have been killing
murderers for eons -~-- but the murders continue. The time
has come for us to realize that we cannot stop killing with

more killing.
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As Shaw said: "It is the deced that preaches, not the
name we give it. Murder and capital punishment arc not
opposites that cancel one another, but similars that breecd
their kind." |

The restoration of the death penalty in New Jerséy would
have a disastrous naticnal impact. It woulad allow other
states to point to New Jersey as an example of the widespread
acceptance of the death penalty, and would thus allow them
to justify the continued existence of the death penalty in
their own states.

THE DFATH PENALTY AND THE ADMINISTRATION
OF JUSTICE 37/

The existence of the death penalty has an indelible and
harmful effect on the administration of justice. In 1966
Queen Elizabeth issued a royal pardon to Timothy John Evans,
who was hanged in 1950 for a crime he did not commit. I
hope that the death penalty will be abolished throughout the
United States before we are reduced, by the execution‘of a
man later proven innocent, to the ultimate absurdity: a
posthumous pardon. 38/

But the effect of the death penalty on the administration
of justicekis by no means limited to the problem of executing
innocent people. One obvious problem is delay. The length
of time spent on death row has nearly doubled in the last
ten years. At last repqg#, the median elapsed %&ﬁe spent on

death row was 36.7 months —- nearly three years.

]R77
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The median time spent on New Jersey's death row by the
inmates who were under sentence of deaath before the
Funicello decision was 55 months.49-/

During these months ana years on death row, men under
sentence of death appeal to the state courtes, to the
federal courts, back to the state courts, to the governor
and back to the courts again. The litation takes years --
an untold expenditure of time, money and effcrt, by judges,
prosecutors, public defendérs and private attorneys -- all

ultimately paid by the State.

CONCL.USTON

As the Archbishop of Canterbury said after England's

abolition of the death penalty in 1969:

<

"Abolition of capital punishment, once and for all,

will help create a more civilized society in which

to continue the search for the causes of crime...

I am certain it will redound in very many ways to 41/

the advantage and honor of the nation.,"

I urge this Committee to reject revenge and retraibution as
elements of the policy of the State of New Jersey. The ultimate
abolition of capital punishment in New Jersey will demonstrate

that this State believes in act as well as word, that

killing is wrong.

58
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Citizens Against Legalized Murder, Ine.
Incorporated under the Jaws of the State of New York as 4 Not-for-Profit Corporation

P.0. Box 24 New York City 10024 _conrrcr:
) DOUGLAS B. LYONS
(212) 787-1532 (212) 787-1532 or

Douglas B. Lyons. Executive Director (212) 586-8397

PEOPLE UNDER SENTENCE OF DEATH AS OF JUNE 27, 1972.
ABOLITION STATES ARE UNDERLINED

STATE TOTAL MURDER RAPE OTHER EXECUTION 1930-1971
YEAR OF
ABOLITION

ALABAMA 25 20 5 ) 1965 135
ALASKA XXX ---- 1957 XXX
ARIZONA 20 20 1963 - 38
ARKANSAS 1 1 1964 118
CALIFORNIA XXX 1967 1972 292
COLORADO 2 2 1967 47
CONNECTICUT 3 3 1960- .21
DELAWARE 3 3 1946 12
DIST. OF COL. 3 3 1957 40
FLORIDA 99+ 73 26 1964 170
_GEORGIA 41 27 12 2 - Armed Robbery, 1964 366
HAWAII XXX . ‘ -—-—= 1957 XXX
IDAHO 0 1957 3
ILLINOIS 31 31 1962 30
INDIANA 8 8 1961 41
IOWA XXX 1962 1965 18
KANSAS 2 2 19565 15
KENTUCKY 21 21 1962 103
LOUIS IANA 43 31 12 191 133
MAINE XXX 1885 1887 XXX
MARYLAND 23 18 5 1961 68
MASSACHUSETTS ' 23 23 1947 27
MICHIGAN XXX -——-- 1847 XXX
MINNESOTA XXX ¢ -———- 1911 XXX
MISSISSIPPI 9 9 1964 154
MISSOURI 16 16 1965 62
MONTANA 0 : 1943 6
NEBRASKA 2 2 1959 4
NEVADA 8 8 1961 29
NEW HAMPSHIRE 2 2 1939 1
NEW JERSEY XXX 1963 1972 74
NEW MEXICO* XXX 1960 1969 8
NEW_YORK* 5 5 1963 1965 329
NORTH CAROLINA 10 8 2 191 263
NORTH DAKOTA® XXX 1905 1915 XXX
OHIO 55 55 1963 172
" OKLAHOMA 16 16 . 1966 60
_ . OREGON XXX 1962 1964 19
- PENNSYLVANIA 25 25 1962 152
RHODE ISLAND® XXX ---- 1852 XXX
SOUTH CAROLINA 12 11 1 1962 162
SOUTH DAKOTA 0 1947 1
gEN’NESSEE 16 11 5 1960 93
EXAS 8 - 1964 297
UTAH 49 32 2 Armed Robbery. 1960 13
VERMONT?® XXX : ‘1954 1965 4
VIRGINIA 12 9 3 1962 92
WASHINGTON 10 10 , 1963 .47
WEST VIRGINIA XXX 1959 1955 20
WISCONSIN XXX -—== 18853 prorore
WYOMING 0 1965 7
FEDERAL 0 1963 33
TOTAL 600 517 79 4 3,859

and multiple murder. N.Y. koop it for killing an on-duty poace ofJicer,
killing by a life term prisoner. °: Death penalty retained for a }1m1tﬂd
Nunber of crimes, such as treason and piracy. +: indicates number of women.

YEAR OF LAST  TOTAL EXECUTIONS

: N.M.keeps the dnath penalty for killing an on-duty policcman or prlscn'gun\
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Citizens Adainst legalized 170 L

Incorporated nuder the laws of the State of New York as a, Not-ic-Profit Corporation

D.0.Box 24 New York Gity 10020 conpaces

219) 787.153° DOUGLAS B, LYONS
(212) 76715 (212) 787-1532 or
Douglas B. Lyons. Exceative Director (212) 586-8397
RACIAL BREAKDOWN _ALT, CRIMES

PFOPIE. UNDER SENTENCE OF DEATH AS oF  JUNE 27,1972,

STATE TOTAL WHITE " BLACK OTIER
ALABAMA 25 10 15

ARIZONA 20 13 6 1l - Mex.
ARKANSAS 1 1

COLORADO 2 1 1

CONNECTICUT 3 1 1 1 - P.R,
DELZWARE % 2 1

DIST. OF COL. 1 2
* FLORIDA 99 . 35 64

GEORGIA 41 8 33

IDAHO 0

ILLINOIS 31 17 14

INDIANA 8 7 1 - P.R.
KANSAS 2 2

KENTUCKY 21 11 10

LOUISIANA 43 8 35

MARYLAND 23 4 19

MASSACHUSETTS 23 15 8

MISSISSIPPIY . 9 1 8

MISSOUR ) 16 7 9

MONTANA 0

NEBRASKA 2 1 1 - Mex.
NEVADA 8 8

NEW HAMPSIIIRE 2 2

NEW YORK 5 3 2

NORTH CAROLINA 10 4 5 1 - Ind.
OHIO 55 27 28

OKLAHOMA 16 9 6 1 - Mex.
PENNSYLVANIA 25 11 14

SOUTH CAROLINA 12 . 9 3

SOUTH DAKOTA o]

TENNESSEE . 16 4 12

TEXAS 49 18 24 7 —- Mex.
UTAH 5 5

VIRGINIA 12 4 7 1 - Ind.
WASHINGTON 10 7 3

WYOMING 0

FEDERAL 0]

TOTAL 600 256 330 14
TOTAL WHITE: 256

TOTAL NON-WHITE: 344

TOTAL OrHER: 2 lndian; 10Mexican; 2 Ppuerto Rican.,
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Gilizens Adanst Legaiized koo

Incorporated nuder the Taws of the State of New York as & Not-lo-Profit Corporation

P.0. Box 24 New York City 1672

(212) 787-1532

CONTACT 2
DOUGLAS B. LYW
(212) 787-1532 or
(212) 586-8397

Douglas B. Lyons. Executive Director

RACTIAL DBREMNKDOWN MURDER
PEOPLE UNDER SENTENCE OF DEATH AS OF

JUNE 27 1972,

STATE TOTAL WEITE BLACK OTHER ONKHOV
ALABAMA 20 10 10

ARIZONA 20 13 6 1 - Mex.,
ARKANSAS 1 1

COLORADO 2 1 1

CONNECTICUT 3 1 1 1 - P.R,
DELAWARE 3 2 1

DIST. OF COL. 3 1 2

FLORIDA 73 29 44

GEORG1A 27 6 2}

IDAHO 0

ILLINOIS 31 17 14

INDTANA 8 7 1 - PR,
KANZAS 2 2

KENTUCKY 21 11 10

LOUISIANA 31 8 23

MARYLAND, 18 4 14

MASSACHUSETTS 23 15 8

MISSISSIPPY K 9 1 8

MISSOURI 16 7 9

MONTZNA 0

NEBRASKA 2 1 1l - Mex.
NEVADA 8 8

NEW HAMPSHIRE 2 2

NEW YORK 5 3 2

NORTH CAROLINA 8 4 4

OHIO 55 27 28

OKLAHOMA 16 9 6 1 - Mex.
PENNSYLVANIA 25 11 14

SOUTH CAROLINA 11 9 2

SOUTH DAKOTA 0

TENNESSEE 11 4 7

TEXJ}S 39 15 17 7 - Mex.
UTAH 5 5

VIRGINIA 9 4 4 1 - Ind.
WASHINGTON 10 7 3

WYOMING 0

FLDERAL 0

TOTAL 517 245 259 13

TOTAL WHITE: 245

TOTATL NON-WHTTE . 272

TOTAL OTUER: 1 Iandian; 10 Mexican, 2 praorto Rican.,



Gitizens Against fesatined Joeo o e

lucorporated uuder the faws of the State of New York as o’ Not-for-Profit Corporation
9, Vol VA 4
P- 0. BOX 24 Ne“ )01’1\ Clty l(hlw « QONT&_C_':[":_
219) 787.153° DQUGLAS B, LYONS
(212) 787-15 (212) 787-1532 or
Douglus B. Lyons. Execuative Director (212) 586-8397
RACIAL BREAKDOWN _RAPE

PEOPLE UNDER SENTENCE OF DEATH AS OF JUNE 27,1972

ALABAMA
ARIZONA
ARKANSAS

COLORADO

TOTAL WHITE BLACK OTHER UNKLOW

CONNECTICUT

DELAWARE
DIST. OF
FLORIDA
GEORGIA

IDAHO
ILLINOIS
INDIANA
KANS2AS
KENTUCKY

COL.
26
12

20
10

NS Ne)

LOUISIANA 12 12

MARVYLAND

MASSACHUSETTS .
MISSISSIPPI 1

MISSOURI

MONTANA
NEBRASKA
NEVADA

NEW HAMPSHIRE

NEW YORK

NORTH CAROLINA 2 1 1l - Ind.

OHIO
OKLAHOMA

PENNSYLVANIA

SOUTH CAROLINA 1 1
SOUTH DAKOTA

TENNESSE
TEXAS
UTAH

VIRGINIA

E

© n
=
~J

WASHINGTON

WYOMING

FEDERAL

TOTAL

TOTAL WH

79 9 69 1l
ITE: 9 11.4%

TOTAT, NON-WHITE: 70 85.G%
TOTAL OTHER: 1 Indian,
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Gidizens Against Legatized Murdes, Ine.
Incorporated under the laws of the State of New York as a Not-for-Profit Corporation

P.0.Box 24 New York Gity 10024 coumacr,

212) 787-153° DOUGLAS B. LYONS
(212) 787-15 (212) 737-1532 or

Douglas B. Lyons. Exeeutive Director (212) 5856-8397
RACIAL RREAKDOVN CRIMES OTHER THAN MURDER AND RAPE

PEOPLE UNDER SENTENCE OF DEATH AS OF JUNE 27 1972

STATE TOTAL WHITE BLACK OTHER UNKNOWN

i ot e e . o o St e . Pt e S S S o S e S T S o T et P e S B o = e e e e S o e o+ o e e i 2o e o e o G e o o —

ALABAMA
ARIZONA
ARKANSAS

COLORADO

CONNECTICUT

DELAWARE

DIST. OF COL.

FLORIDA .

GEORGIA 2 2 ARMED ROBBERY

IDAHO
ILLINOIS
INDIANA
KANSAS
KENTUCKY

LOUISIANA
MARYLAND -’
MASSACHUSETTS
MISSISSIPPI
MISSOURI

MONTANA
NEBRASKA
NEVADA

NEW HAMPSHIRE

NEW YORK
NORTH CAROLINA
OHIO

OKLAHOMA
PENNSYLVANIA

SOUTH CAROLINA
SOUTH DAKOTA
TENNESSEE

TEXAS ) 2 2 ‘ ARMED ROBBERY -
UTAH :

VIRGINIA
WASHINGTON
WYOMING

FEDERAL

TOTAL 4 2 2

TOTAL WHITE:
TOTAL NON-WHITE:

50%
50%

NN
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Sourco: Citawn ons \cra“ st Legalizod Mux “dor , 1ne. Nowslettor
V()lumé VvV, No. 2, NOV(‘I‘lb(‘.l_ , 1971 )
C.A.L.M.,Inc., P.O. Box 24, N.v., N.v. 10024
ARGUNT INA 1922
AUSTRALIA (Federal) 1945
New South Wales 1955
Queensland 1922
Tasmania 1968
AUSTRIA 1968
BELGIUM 18631
BOLIVIA 196
BRAZIL 1946
CANADA 15077
COLOMBIA 15910
N T SR, COSTA RiCA 1880 (AN
o L TR DENMARK 1930 [
. DOMINICAN REPUBLIC 1924 R T
Proamey et ex ECUAIRCR 1837 Pt S I
Lo N e i il e . FINLAND 1949 :; oo
GERMANY, West 1949 ARSI
This table Hsis sbolitionist juris- GRL["L'/ND 195? This table fists aboiitien o0 oy
dictions outside the U.S. by year of H\O’\‘!DU.{:AS 1,95/ with date of de jure d"' .
de jure abolition, except for Lichten- I{”FLAND Hj(,) ALASKA e
stein, Luxembourg, Nicaragua, and INDIA, Travencore 19} HAWAL
Surinarm, for which the last execution :?iﬁil ]9;1 OWA :
year is given to mark the bezinning of . . AAINE 10
de facte abolhition. Nine of {!‘0 Ii;t’cd LlCHlI;N%meIN 1796;4 f}:;\(j”\;'i AN ;
jurisdictions reteain execulion as the LL{XEMUO%Q 5 1§2j ,Qf”\:\,;?‘g o
penalty for certain exiraordinary civil MtXlCOf(;ZO(iUdI) ‘ltl;31‘970 NEW ME \l‘C/;) i
offenses (the 4 Australian jurisdictions, MO!%J?\EO >tates ).10217 NEW YORK :
Canada, Israel, Nepal, New Zealand, ) . 1&} NORTH DAKOTA ’:0" i
and United Kingdom); 8 permit the MOZAMBIQUE - OREGON ) 19 "
death perality in wartime or under NEPAL 195.0 PUERTO RICO 1dr
military law (Brazil, Denmark, Fin- NETHERlLANDS 18{:6 RHODE I5LAND 1‘::;?’"'
land, Italy, Netherlands, Norway, NE\CnZtF!AIif‘\ND }Zgz VERMONT 1&:, 2
Sweden, and Switzerland); and two NICARAGUA 18923 VIRGIN ISLANDS 1\1,\')
executed Nazi collaborators after NORWAY 1905 WEST VIRGINIA 15}{;;
World War 1l (Netherlands and Norway). PANAMA 1915 WISCONSIN 1853
PORTUGAL 1867 1. Death penalty retained for trenson
SAN MARINO 1848 until 1963.. 2. Death penaity ro-
SURINAM 19273 tained for murder of police ofﬁ'::er or
SWEDEN 1921 prison guard, or for ccmmission of
SWITZERLAND 1942 second unrelated murder, 3. Doath
UNITED KINGDOM penalty retained for murder of palice
Greal Britain 1965 officer and for any homicide by life
Northern Ireland 19606 term prisoner. 4. Death penaity
URUGUAY 1507 retained for treason and for mumf;r
VATICAN CITY STATE 1969 by life term prisoner incarcerated o
VENEZUELA 1863 murder. 5. Death penalty retained fo

1. Excludes one soldier executed in  murder by life term prisoner.
1918. 2. Statute abolishing capital
punishment for murder expires after a
5-year pericd (beginning 1967) if not
renewed. 3. De facto only; date is
last execution. 4. Excludes one.
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APPENDIX D

STATES_IN DESCENDING ORDFR OF MURDER RATE
— . JRDER, TNC. NEWSLETTER
: CITIZENS AGAINST LEGALIZED MURDER,INC. N |
SOURCE: cIizEt Svgi{\]:{\l? NO. 2, NOVEMBER, 1971

C.A.L.M,, INC., P.O. BOX 24, N.Y., N.Y. 10024

MURDER TOTAL
RATE EXECUTIONS
PER 100,000 FOR MURDER °

'STATE POP., 1970 1930-197p
GEORGIA 15.3 299

S. CAROLINA 14.6 120

FLORIDA 127 133

ALASKA 12.2 0

ALABAMA 11.7 106

LOUISIANA 1.7 116

TEXAS 11.6 210

MISSISSIPPI 11.5 130

KENTUCKY 11.1 88

N. CAROLINA 11.1 207

MISSOURI 10.7 - 52

ARKANSAS 101 99

ILLINOIS 9.6 90

ARIZONA 9.5 38 (Source: Crime in the United States,
NEV/ MEXICO 9.4 8 . o ;
MARYLAND 9.2 “ Uniform Crime Reports — 1.970, United
MICHIGAN 8.9 0 States Depaitment of Jusncg, pp. 72-
NEVADA 8.8 29 81; US Depart'ment of.Jusnce, Bgrgau
TENNESSEE 8.8 66 of Pns:ons, National ‘Pnsonef Statistics,

: Bulletin No. 45, Capital Punishment,

VIRGINIA 8.4 71 1930-1968.) Abolition states are itali-
NEW YORK ., 7.9 327 izod

CALIFORNIA 6.9 250 cized.

DELAWARE 69 8

OHIO 6.6 172

COLORADO 6.2 8

WEST VIRGINIA 6.2 36

OKLAHOMA 5.9 54

NEW JERSEY 5.7 74

WYOMING 5.7 7

PENNSYLVANIA 5.3 152

INDIANA 4.8 41

KANSAS 4.8 15

IDAHO 4.6 .3

OREGON 46 19

SOUTH DAKOTA 3.8 1

HAWA]I 3.6 0

CONNECTICUT 3.5 21

MASSACHUSETTS 3.5 27

WASHINGTON 3.5 46

UTAH 3.4 13

MONTANA 3.2 6

RHODE ISLAND 3.2 0 ’o

NEBRASKA 3.9 4 "

MINNESOTA 2.0 : 0

NEW HAMPSHIRE 2.0 1 .

WISCONSIN 2.0 0 ’

10WA ' 1.9 18

MAINE 1.5 -0 ;

VERMONT 1.3 .
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L MEDICINE AND Capital PUNISIIMENT'

b . (Louis Jolyon West, M.D.)*

According to the Gallup ol the majority of Americans no longer favor capi-
tal punishment (1). Yet only 13 * of our 30 States have essentially eliminated it
(four in the last year). The Federal Govermment and the Distriet of Columbia
still retain it. Meanwhile, although the death penalty is widely nsed in Cominu-
nist countries, it has been virtually abandoued by most of the Western dcmoc~
racies except for the United States and France.

Most people in this country know very little about the death penalty. They are
likely 1o hu\'e strong vpinions about it- for or against-—but few facts (2). More-
over, it is uncommon for sumconuce to seck spontaceously to inform himsclf on the
subject. In fact, there is a puzziing resistance to enlightenmment, for which an
explanaiion wiil be propo-=ed.

When experience reguires <omncone to deal with capital punishment directly, he
is Jikely to become opposed 1o it Thus approximately 9075 of prison wardens
come to support indictinents of it by such leaders wimong them as Lewis K, Lawes
of Sing-Ning and Clinton T. Daffy of San Quentin (3).

The man ultimately responsible for an executlon posszessex a terrible and hate-
ful power, which hax been analyzed .uul condeinned by former Governor Michacel
V. DSz Ho of Qhio (4). Governer Fdmuned G Brown of Californiz (himself a
former district attorney and attorney general) in 1960 told the California legis-
lature:

“The paked simple fact §= that the death penalty has been & gross failure. De-
yond itz horror and incivility, it has neither protected the innocent nor deterred

“sthe wicked. The recurrent spectacle of publicly sanctioned killing has cheapened
hunan life and dignity without the redeeming grace which comes from justice
meted out swiftly, evenly, bumanecly.” .

1 went through a war (including periods of service in the infantry and the
military pwolice), & medical education, and a psychiatrie residency with no par-
ticular opinion on eapital punizhment. 11 asked I would probably have replied
that 1 was for vigorous .law enforcement anud prompt justice, including the death
penaliy wherever the law specificd, However, an expericnce as medical examiner

- &t an execution tranxformed me intu a student of the problem.

In oue hour on a hot lowa morning in 1952 I learned tliat a typical chrenie
schizophrenic man can qualify for hanging; that those who came to watch are
. likely to have a strange and unbenltby glitter in their eres: that a man hits -
the end of a rope with a terrible cruck: thar he doesn't just dangle there but
is likely to writhe for some time: and that the beart stops reluctantly, as the.
medical cxaminer discovers, listening with a stethoxcope all the while, As T
listencd (for an juterminable 12 minutes and 23 seconds) there was time for me

3 Submitied for ﬁnbllcntlon to The Journal of the American Medicen) Assoclation.

S Professor a cad, Department of Psychiatry, Neurology and Eehavioral Scienees,
g{nlh‘rnlt\ t;l;ﬂ(zkhlwmx Bchool of Medicine, 500 Northeast 13th Street, Oklahoma City,

ahoma 7!

’ ﬁm--ml' atf these with nominally retain 1t-far tm-cl al elreumetanees, rangliag from the
murder of a x-olkemnn or prison guard to "tm\son
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to ask myself a host of troublesome questions. For the past 14 years I have been
seeking some answers. This paper might be considered a progress report on the
search.

I now believe that any physician who objectively studies the subject will be
Hkely Lo arrive at the firm conclusion that the denth penalty should be abalishied.
True, he will be shocked at the borrors that violent eriminals are capable of per-
petrating; and be will be filled with concern and sympathy for their vietims,
He will ask himself, “Suppose my daughter were rap-d and batchered?” The
very question fills me with the passion of vengeance, and acguaints me with the
power of iy own pofentialities for murder!

But the prisoner convicted of a capital crime is confined; he is sife from
vengeful personal retaliation; and society ix =afe from him. Should society ex-
terminate hun, now, deliberately and righteousty 2 Wheu the scholar considers
this goestion in depth, the weight of evidence makes itself felt, It moves him to
the vieswpoint held by the vast majority, not only of wardens and Governors, but
of criminologists, jurists, and those social and hehavioral scientists who have
surveyed the <ame ground (5). Briefly this viewpoint is as follows:

The deatin penalty should be abolisbed because it is: (1) Oul-dated. It is clear
that we are rapidly moving toward de facto abolition despite the existing laws,
gince the number of executions tends to decline year after year, laist year there
were more than 700G capital erimes in the United States, and only seven execu-
tions. The Attorney General of the Unitod States recently stated that the death
penally is passé. (2) Immoral. No murder is as cold-blooded as legal execution.
It poses a constant examiple of violence, and violates the modern teachings of
wiost major religions. Most of the Protestant charchies, the Orthodox and Re-
formed Jews, and many Roman Cathoiiv- officials have passed resolutions con-
demning capital punishment. (3) Wusteful.

The cost of the apparatns and maintenuance of the procedures attending the
death penaity, including death row and the endless appeals and legal machinery,
far outweighs the expense of maintaining in prison the tiny fraction of ¢riminals
who would otherwise be slain. One man's excceution recently cost California more
than $£500,000. And many of those whose lives might be spared, like “The Bird-
man of Alcatraz” who was a double murderer, can be useful even thougsh they
spend thelr lives In prison. (4) Crucl. Everyone must die, but only the condemtied
prizonerts subjected to thie terrible agony of prolonzed waiting-—sometimes for
years, tormented by hope-—to be deliberately staughtered by a self-righteous
society. This torture is harsher than the thumbserew and rack., (3) Inhuman.
The killing of a helpless captive is a brutally degradiug experience. If those alone
who have participated in an exccution could vote on the death penalty, it would
be abolished tomorrow. () Unfair. Of all the uncertain manifestations of justice,
capital punishment is the most inequitable. It is primarily carried out against
the destitute, forlorn, and forgotten. A rich white Protestant-is practically safe
from it. A complicated insanity plea may xave the weil-heeled, while the penni-
less psychiotic goes to the gallows."Mcewbers of racial and cultural minority groups
suffer most. The hundreds of extruneous factors, including geography, that decide
whether a convicted man will actually live or die, makes capital punishment a
ghastly, brainless lottery. (7) Jrrcrocable. Justice can miscarry.

At least two states were 6éhocked into outlawing the death penalty only after
executing men later shown to he innocent. A prisoner discovered to be hlamoless
can be freed; but neither release wvor restitution is possible for a corpse. (8)
Obstructive. Proved a fatlure, capital punishment now undermines attempts to
apply modern criminology to our socicty’'s needs. Professor Sheldon Glueck of
Harvard has stated, “The presence of the death penalty as the keystoue of our
penal systen: bedevils the administration of criminal justice all the way down
the line and is atumbling block in the path of geuneral reforim and of- the treat-
ment of crime and criminals” (9) Uselesa, Aflter secing 150 executiong one pri-
son warden suid, I bave yet to meet the man whe let the thought of (execntion)
stop him from -committing murder.” Hx failure s a deterrent to erite is high-
Hhted by the fact that the muorder vate tinelnding fuinl attacks on police offf-
cers) i actundly Jower in those states and countries that have eliminuted it (10)
Dangcrous. The public fafls to realize that today fewer than one murderer in a
thousand will be execented: Meanwhile soclety feels protected, and fuils to legis-
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Inte indeterminate sentences amt penal referm. Dangerous cefminals nre thes’
more likely to make their way hack back into n socloty which retatne the itha-
ston of safety engendered by the death) pensdty's false promise, A
; There are some ndditional complexities of the problen of the death pmm“)’"
N that ave particularly signiticant to physicians, Most of us are likely to find oue-
. i aelves in the aholitionist camp by virtue of the arguments listed above. However
there are five more factors which, If carefuliy constdered by our profession,
should xerve to niove us from passive disapproval to militant antagonism agatost
capital punishment. :
! 1. The phyxician ix gworn to prexcerve life, There have heen fronie oceasions
‘ when physicians have worked long and hard to keep 2 man alive- - for the hung-
! man. Of course the rationgle for this lies in the possibility of lastaninute clein-
ency. Furthermore, the doctor lives closer to the issue of life and death: he
knows from persot:nl experience how remarkable is the investmeut of cold flesh
and bones with ‘the vital spark; to preserve this spork he has put axide even
euthonasin. As Dr. Karl Menninger has put §t: “To a physician discussing the
wiser treatinent of onr fellow men it seems hardly pecessary to add that under
no circumstances should we kill then. It was never considered right for doctors
to kill their patients, no matter how hopeless their condition. True, sote patients
In state institutions have undoubtedly been executed without henetfit of sentence.
They were a nuisance, expensive (o keep and dangerous to release. Various peo-
ple took it upon themselves to put an end to the matter. and I have even bheard
them boast of it. The Hitler regime had the same philosophy. But in most ¢ivilized
countries today we have a higher opinwon of the rights of the individual and of

the limits to the state's power.” (6)

2 Ceapital punishment breeds murder. Philosophers and social seientists have
long contended that the legal extermination of human leings in any socilety
gencrates a profound tendency anongz the citizens to accept. Killing ax a solution
to human problems (7) No matter how ultimate that xolution may scem, or how
rarely it is employed, its official existence symbolizes the fact that it is permis-
egible-—even desiriable-—to resolve isxues by murder: it s only necessary to define
the criteria for justifieation. The Iate Albert Camue steadfastly held that it
would be necessary for mankind to eliminate the death penalty before we could
ever hupe to eliminate war (R) and it is remarkable that no nation which has
wholly and permanently abolished capital punishient has ever started a war,

Rat there i an even more specitic way in which the death penalty breeds
murder. It hecomes more than a symbol. It becomes a promise, a contract, a
eovenant between society and certain warped mentalities who are moved to kill.
These murders are discovered by the psychintrie examiner to be, consciously or
uncongeiously, attemptingg anicide by howicide,

Recently an Oklnhoman truck driver had pavked to have lunch {n a Texas road-
side cafe. A total strunger-—a farner from nearby--walked through the door
and blew hiin in half with a shotgun. \\')wn the police finally disarmed the man
and asked why he had done it, he replied, T was just tired of living.”

In 1964 Howard Otis Lowery, a life-term convict in an Oklnhoma prison
forinally requested a judge to send him to the clectric chair after a District
Court jury found him sane following a prison escape and a spree of vinlence.
He said that if he could nat get the death penalty from the jury he would get it
from another, and complained that officials had failed to live up to an agreement
to give him death in the electrie chair when he pleaded guilty to a previous murder

- charge in 1961.

Another niurderer, James French. asked for the denth penalty after he wantonly
v killed a motorist who gave him a ride while hitch-hiking through Okirhoma
R in 185R. However he waxr “betrayed” hy his Court-appointed attorney whe pleaded
et him guilty and got him a life sentence instead of the requested execution. Three
) : years Jater French strangled hig cell-mate for no obvious reason : a deliberate,
B premeditated slaying. He hax been convicted three times for that crime, declared
legally sane and sentenced to death ecach time. This sentence he deliberately
Invites in well-organized, literate epistlex to the Courts and in provecative chal-
lenges to the jurers. During a psychiatric examination-in 1965 French admitted
to me that he had seriously attempted suicide several times in the past but
“chickened out” at the last minute, and that a basic motive in his murdering



another prisoner was to foreo the State to deliver the electrocution to which he
feels entitld and whiceh he deeply desires,

Many other examples may he found in which the promise of the death penalty
consciously or m:mrm-lmu,!.\' invites violenee. Seliin reviewed a number of them

(). Wertham's analysis of Robert irwin, who attempted suicide by murder, is
A classie (10). Some who seek exeention even borrow somebody’s else’s murder!
A few months ago Joseph Shay in Miami admitted that he had falsely confessed
to an unsolved murder “heciuse I wanted to die.” The intimate contecrion be-
tween murder and suicide was noted by Freud and has been treated extensively
by Karl Menninger as well as Franz Alexandder, Gregory Zilboorg, and other
parehiatrists. In a recent hook (11) West noted that in England nmrl\ half of
all murders are followed by sulcidal attempts, of which two-thirds succeed. In
Denmark, where there is no death penalty (and the murder rate is far lower
than ours), 406% of a1l murderers subsequently connnit snicide!

That the death penalty is a failure as a deterrent to murder has been demon-
stroted in many wavs, That it is a $#cecss as an incentive to murder, either gen-
erally through its influence as symbolic representation of the acceptability of
killing, or specifically. in cases like those deseribed above, Is increasingly clear.
It makes it casier to understand why, in the yvear following the re-cstablishment
of capital punishment in formerly aholitianist Oregon in 14920, the State's homicide
rate nearly doubled.

3. The death penalty tends to pervert the professional identity of the psy-
chintrist. The cmployment of psyebiatrists in trials at law has gone far heyond
what society expects from any other tvpe of expert witness. This is manifest
primarily in trials where the death penaity is inveived. Here we find the
anomaly of u physician, sworn to devote himself to the preservation of human
Hfe, dealing out opinious whereby the survival or destruction of another human
heing hinges on the turn of a word. Testifying for the defense, the psychiatrist's
fmage is of cither “a knight in shining armor” or a “blecding heart.” Festifying
for the prosecution he is either “the conselence of society”™ or “un accessory to
legal homicide” No matter how he may be seen on the witness stand, however,
the psyehiatrist who has been used this way is not functioning as g physician.
Muany paychintrists refuse any longer to serve as expert withesses, ouly to find
themrelves eriticized for Jack of socind responsibility,

4. Death senfencex create a grisly laboratory: Death Rmc As a student of ex-
perimental psychopathology I have employed many techniques for inducing
transieut changes in the mood, thought. or behavior of normal subjects, In the
gelentist's lahoratory such undertakings are always approached with the utmost
caution and handled with many safeguards for the mental well-being of the
research subject. But it seemns to me that Death Row must constitute the ultd-
mate experimental stress, in which he condemued prisoner’s personality is-
incredibly brutalized.

Often prisoners deteriorate rapidly following the imposition of the death
penalty, I have examined Jack Ruby a number of times since April 28, 1964
and by every objective medical criterion he has hecome grossly psychotic since
he was seutenced to death. Yet the stress upon him has perhaps been ratber
less than that experienced by many condemned individuals who over the course
of several years approach scheduled death down to the last month. or week,
or minute; then live through a breath-takiug reprieve only to face another hor-
rible countdown.

Blovenko (12) points out that, while executions are. decreasing in number,
Death Row is growing. At the end of 106, there were 275 prisoners under sen-
tence of death. During 1963, 21 were exceuted and 91 more were sentenced to die,
leaving a new total of 345 awaiting extermination,

A good many of these doomed men end up in the hands of the pS)chmtrist
The strain of existence on Penth Row ix very likely to produce behavioral aber-
ratlong rangiug from malingering to acute psychotic breaks. In most States the
warden will transfer xuch o person to the psyehiateie nnit of (he prison or to the
seenrity arven of o niental hospital, Heve the prisoner i not unlikely to puss
the rest of his days as 8 member of that vaguely deflned population, “the
criminally Jusane.” .
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What s the psychintrist to do with such o paticnt when he improves? Speeify
bim as ready for death? In practiee this fimost pever happens. As Menninger has
put it, the psychiutrist is not likely to choose to serve as the executioner's
assistant. Tronfeally, tne ward personnel wmay develop the threat of sending the
prisoner hack to the Penitentiary for execation into a powerful restraining
influence upon his hehavior, thus making of hinaomaodel inuate.

Of course the question of the non-executability of the condemed mun who
becomex mentally il points to the heart of the capital punishment issue. Why
should he not he exeeuted? Wouldu't it proteet socicty as well” Wouldn't it deter
others just as well” True, the paychotic prisoner is less likely to produce new
evidenee or participaie knowledzeably in a last minute appeal, but it conld well
be said of o xune man, no matter how long the execution had been postponed,
that he might eventually be alble to devise a better defense or help his attorneys
to develop new evidence—if he were kept alive No, since the death penalty is now
tarried oot in strictest privieey (like the Joathsome act it ig) there can be only
ore reason for sparing the condemned maniae. it is that he must not be executed

cunless or until he is in fall possession of his mental fuculties &0 that ke oan
appreciate what ig heing done to ini ! 'This gives clear iusight into the most basic
motive foi the execution : Revenge.

6. The psychodynamics of resistance to abolition of the dealth pcnalty descrves
geruting. A formula might be proposed as follows:

1?0’]-S$'011s (Tgnorance4-Ratiomalization 4 Indifference) X Vengeance
esistunce = - AN B N '
(to aholition) Enlightenment

The factors nbhove the Jine are natnral cnoigh and to he expected In our society.
When one axks why it is that eplighterment (which must develop if abaolition I8
to come) should be growing so slowly, one discovers i trio of ubnconscious resist-
ances which might be labelled, “The Scapegost™ (8), “The Sacritical Lamb”
(SL), and “The Seeret Self-Deterrent” ¢ 881D). Thus

Enligbtonment:Q-hjq:t—"'(‘ Inf«frmqt}m} -
S+ SLA-88D

“The Scapcgoat. phenomenon has heen considered elsewhere st <ome Jength (7) @
a person whose misdeeds are dixcovered and punisbed serves through his death
to expiate thice guilt engendered by the erimes of all,

The Sacrificial Lumb on the other hand serves the purpoze of warding off the
powers of evil or danger in an uncertain universe. Society uses its occasional
legal vietim of the gas, the rope. or the electric chair, as a lightning rod to focus
upon one outstanding sinner divine vengeance against gencral human sinfulness,
while at the same time magically insinuating the survivors into the good graces

~of the Gods by the blood sacritice. Logical argunients refated to the unevenness
of justice by death in this country will obviously have little effect upon such
mwmmmls specifications. As Shirley Jackson's challenging story “The Lottery™
80 well reminds ux, these requirements are just as well fulfilled randmulv or by
lot aw by reason (13).
ynamic forcer involved in the Seerct Self-Deterrent are relnted to the
foregoing but have a structure of their own. Each individual must develop de-
fenses against his own unconscions violent and destructive strivings. Into the
. effort he ix likely (o throw all of the resources that his calture provides. level-
opmentally, fear of punishment or retatiation plays s eerfain part. The average
citizen menxes, and strivex to defend himself against, hix bhasie insdtinetual kinship
te the violent criminal; he fullx to comprehend the sfgniticanee of his own mch
healthier ego structure, Thus he whispers to himsself, “erhaps all that restening
me from un act of violenee is fear of the tulionic destruction 1 would bring upon
mygell. This must be all that restrains many others like myself. 1 hecome anxious
at the prospect of eliminating the death penalty becauxe it means 1 shall be
forced to rely more upon wy own controls and less upon expectation of
lhmlﬁhnwnl "
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Obviously these more-or-less conscions factors will affect different individuals
in different ways, From them may arise ambivalent feelings leading to all Kinds ¢
of behavieral paradoxes. Thus we find on the one hand the passionate believer
fn capital punishment who readily admits he would never throw the switeh hime-
self and who shudders at the prospect of watching an exacution. On the other
hand there is the highly voeal pbolitionist who erics ineessantly about the horrors”
of tegalized murder hut is steangely apathetic when it come to organized action:
that might bring about the desired cud. §

Wit ean be done to hasten the inevitable abolition of the death penalty
in America? Of course continuing public information ix vital, However, the im-
portanee of influential teadership cannot be under-estimated, beeause of the role
that unconscious fear plays in resistygnee to abolition of capital punishiment. The
increased sense of security that large groups of people may feel when ministers,
Judges, and great public figures take a positive stand can kelp to «wing the bal-
ance toward abolition. Men like Governors Disualle and Brown strike important
blows against the death penalty in their states, even though so far without
SUCCESS. )

Rut resistances arve stubborn. Dr. Karl Menninger has been a colossus on the
geent of Anerican psyehintry for nearly half a century, vet his stirring appeais
have been insuflicient to move the prople of Kansas on this issue where he has
moved them successfully on 8o many others. Four of Jast year's seven executiong
were in Kansas! Nor have voices like Menninger's inspired notable action within
the medical profession. The American Dental Association has officially sup-
ported the use of toothpaste containing fluorides. Othier headth organizations have
formally and publicly endorsed various vaccinationk, mass chest X-Rays, and
otLier measures of significance to our nation’s physieal health. 3ut what has
organized medicine bhad to say on the subject of capital punisliment?

Perhaps it would not he too much to propose that physicians should assume
some responsibility--as individuals, as community leaders, and as members of
powerfal organizations—to rid our society of thix ugly and dangerons anachro-
nism. Locally, state by state, and nationally we should join systematically and
vigorously with farces of enlightenment in the Law, in the Pulpit. in the Uni-
verslties, and in the average Amertean home, so that the United States might
soon become one of that growing body of eivilized counfries which are committed
by Statute to reverence for hunuin life. In thiz effort the concerted influenece of
modern mediclne, o professjion whieh is wholly concerned with the human condi-
tion, should mobilize iteelf around the most hasic of all human issues—the pro-
position that human life ix so uniquely precious that it must never be ne odl(-«l)
dvstmved
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DA EXPCUTED IN THE UNLTED SIATES

THE LAST FOUR

SOURCE: CITIZENS ACGAINST LLOALIZED MURDER, IAC., NEWSLLETTER
Ve, Vv, Ne. 1, JUNE, 1971
C.A.LM.,, IT~C,, P,0. ~0X 24, N.Y, N.Y. 10024

ANDEEW PIXLEY, Convicted of the
rape-slaving of two sisters, agied
eight and twelve. He'laughaed when
sentenced to death, iestified that he
did not want an appeal, and wrote to
the State Sunreme Court, asking that
his appeal be withdrawn, when his
lawyers filed one against his wishes.
Executed, December 10, 1965, Wy-
oming. .
JAMES DONALD FREMCH. Con-
victed of strangling his cellmate
while serving a life sentence {or an
carlier murder. When the lawyer in
his first murder case had French’s
first death sentence reduced to life
imprisonment, French tried to have
him disbarred. He told the psychia-
trist that he committed the second
murder because he wanted 0 be put
to death. He wrote the Governor and
State Supreme Court, asking that his
execution not be delayed or prevented
in any way. Executed, August 10,
1966, Oklahoma. (Note: French was
the only man executed in the United
States in 1966!) '

AARON MITCHELL. Convicted of
killing a policeman during a burglary
attempt.

The day betore nis exccutiun,
Mitchell slashed his wrists with a
razor blade he had hidden, but his
wounds were dressed, and he was pro-
nounced sane enough to be executed.

The next morning, April 12, 1967,

at 10 a.m., just half an hour before a
State Senate Committee opened hear-
ings on a bill to abolish capital pun-
ishment, Mitchell was dragged into
the gas chamber, screaming, ‘I am
Jesus Christ!’’ Executed, April 12,
1967, California.

 LUIS JOSE MONGE. Convicted of
killing his wife and three of their
seven children. While on death row,
Monge contemplated suicide, but the
prison’s Catholic chaplain told him
that the Church forbade suicide. How-
ever, explained the obliging chaplain,
it was acceptable, in the eyes of the
Church, for Monge to allow the state
to commit suicide for him. Monge
agreed. Fxecuted, June 2, 1957 - the
last man executed in the United Statcs.
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"THE CASE AGAINST CAPITAL PUNISIIMENT"
THE WASHINGTON RESLEARCH PROJECT
1823 JEFFERSON PLACLE, N.W,, WASHINGTON, D.C. 20036

pages 53-60.

THE DEATH PENALTY
AND THE ADNINISTRATION
CF CRIINAL JUSTICE

Many students of the eriminal law believe, with the President’s
Crime Commission, that “the death penaity ... clearly has an un-
desirable impact on the administration of eriminal justice.” The
existence of the penalty creates a sensational atmosphere which
prevents calm and dispassionate trials, leads to acquittals and new
rules of law motivated by abhorrence of capital punishment and the
fear of executing an innocent man, and generates endless litigation
which clogs the courts and produces delays which themselves bring

" diseredit on the law.

A. SENSATIONALISM

As the President’s Commission has said, “[ t]he trial of a capital
case is a stirring drama, but that is perhaps its most dangerous
attribute.” There are of course sensational trials in noncapital
cases, but they are exceptional. Where the death penalty is in-
volved, lurid press coverage and high public emotion is the rule
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rather than the exception. Press and public attention centers, not
on the facts and legal principles involved in the case, but on the
penalty. The public hears its representative, the prosecutor, ha-
rangue the jury to kill the defendant, often with the most blood-
curdling appeals to emotion. Defense attorneys engage in maudlin
orations, little related to the law or the relevant facts. The grue-
some details of the crime and the heart-rending history of the de-
fendant’s life, both usually irrelevant to questions of guilt or inno-
cence, dominate the case. Public opinion often polarizes between a
lust for vengeance and sympathy for a lonely and often pathetic
underdog fighting for his life.

The effect of all this cannot.be lost on the jury or even the judge.
The inevitable result is a reduction of the possibility of a fair and
dispassionate trial. Further, such spectacles—former Governor
Brown of California has called the capital trial “our modern equiva-
lent of the Roman Circus™ —cannot but lower public respect for the
law. This effect alone has been enough to condemn capital punish-
ment in the eyes of many students of the problem. In his testimony
- before the British Royal Commission on Capital Punishment, the

late Mr. Justice Frankfurter said that he was:

“strongly against capital punishment for reasons that
are not related to concern for the murderer or the risk
of convicting the innocent . . . When life is at hazard in a
trial, it sensationalizes the whole thing almost unwitting-
ly; the effect on juries, the Bar, the public, the judiciary,
I regard as very bad.™ '

B. HARD CASES MAKE BAD LAW

Throughout history, capital punishment has been opposed by law
enforcement authorities who realized that distaste for it generally,
and horror at the idea of killing an innocent man in particular, has
‘often led juries to acquit guilty men charged with capital crimes.
The movement to abolish the death penalty for theft offenses was
led in England by businessmen who found that the laws against
stealing were not being enforced because juries would not return
guilty verdicts which would result in the defendant being hanged.:

Today, retentionists argue that this problem has been eliminated
by granting the jury discretion to return a guilty verdict “without
capital punishment” in most cases. However, in many jurisdictions,
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the jury recommendation of merey .aust be unanimous, while in
others it must be by @ majority.” Hence there is still the strong
chance that a juror, ophosed to executing the defendant but fearing
that he will not achieve unanimity in béhall of a.recoinmendation of
merey, will vote to acquit on the first degree murder charge and
either hang the jury or force a conviction on a lesser offense. The
President’s Crime Commission has cited “unwarranted acquittals”
as a continuing problem in capital cases.”

Another effort Lo deal with this problem has been “death-qualifi-
cation” of juries, under which those potential jurors who state any
personal cpposition to the death penalty have been excused for
cause. Recently the Supreme Court, noting that, according to pub-
lic opinion polls, perlaps kalf the population is opposed to capital
punishment, has held that this practice violates the requireinent
that a jury represent a cross-section of the community and pro-
duces an unconstitutionally stacked jury on tlie issue of penalty.
The practical impact of this decision cannot yet be determined, but
it may lead to an increase in acquittals or hung juries in capital
cases.

Many now believe that the most serious detrimental effect of the
death penally on the enforcement of the eriminal law is its influ-
ence on appeliate courts. Many landmark decisions extending the
rights of criminal defendants have come in capital cases, and there
is reason to believe that these decisions have been influenced by
general opposition to the death penalty or, at the very least, by a
natural desire to insure that every safeguard is observed before a
defendant is executed. As Mr. Justice Jackson candidly admitted:

“When the penalty is death, we, like State court judges,
are tempted to strain the evidence and even, in close .
cases, the law in order to give a doubtfully condemned
man another chance.”

James Bennett, former director of the Federal Bureau of Prisons,
has argued that the death penalty has warped the criminal law:

“At bottom, the retention of the death penalty has led to
all sorts of controversial not to say inconsistent and er-
ratic decisions of our courts on such things as mental
responsibility for crime, use of confessions, admissibility
of evidence, arrest and arraignment procedures and so
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on. We might not have the Miranda, Escobedo, Mallory,
Durham, and other decisions were it not for the fact that
the death penalty was involved.”®

In at least two areas of substantive criminal law, the death
penalty has influenced legal doctrine so as to produce vague and
confusing charges to juries, and many appellate reversals. The first
is the convoluted distinction between degrees of murder, originally
enacted to mitigate the harshness of mandatory death sentences for
murder. Mr. Justice Frankfurter described one jury charge at-
tempting to explain the distinction as “the dark emptiness of legal
jargon.” Mr. Justice Cardozo said of it:

“T think the distinction [between degrees of murder] is
much too vague to be continued in our law ... [It] is so
obscure that no jury hearing it for the first time can
fairly be expected to assimilate and understand it. I am
not at all sure that I understand it myself after trying to
apply it for many years and after diligent study of what
has been written in the books. Upon the basis of this fine
distinction with its mystifying psychology, scores of
men have gone to their deaths.”?

Another area of doctrinal confusion resulting from the death
penalty has been the insanity defense. In practice, the insanity
defense is normally raised only in capital cases, since acquittal by
reason of insanity usually leads to life-long incarceration in hospi-
tals for the criminally insane. Like the distinction between degrees

of murder, the insanity defense has consumed inordinate judicial

time, lengthened trials and confused jurors, caused numerous ap-
pellate reversals, and in the end produced vague definitions which
satisfy few students of either criminal law or mental illness.”

Barrett Prettyman, a former law clerk for the United States
Supreme Court, has described the dilemma engendered by the ap-
plication of doetrines attributable to the death penalty to the crimi-
nal law system as a whole:

“Life is precious and sacred, and the state undertakes
no more awesome a responsibility than when it delib- -
eerately sets about to excise the life of ane of its citizens.
Every protection must be accorded innocent and guilty
alike, regardless of delay, lest a mistake be made for




which there can be no remedy. As terrible as life im-
prisonment would be for an innu.ent man, nothing trans-
cends the herror of a life wrongly taken—not in the heat
of passion, not in a haze of aleohol, not through provoca-
tion or hatred or revenge, bul cooly, deliberately, by soci-
ity itself. Beeause of this possil .ity, doubts are resolved
in favor of the accused. Rules are stretched. Some bad
law is made. And all because there are no second chances
oncethe penalty has been exacted.

“It is my own belief that many delays, many votes, and
many decisions in these cases can be explained only in
terms of the sehizophrenie situation in which the Justices
find themselves--compelled to recognize and even en-
force a penalty they abhor: the death penalty.”

C. DILAY I THE COURTS

The death penalty clogs the courts with litigation on behalf of
conderaned men, and, in the words of the President’s Crime Com-
mission, the resulting “spectacle of men living on death row for
yvears while their lawyers pursue appellite and collateral remedies
contradicts our image of humane and expeditious punishment of
offenders.”” The American Bar Foundation concluded after a
1961 study that the endless litigation in capital cases weakens
public respect for the law.!

In the first place, capital trials are almost inevitably long, drawn-
out affairs—at least where the accused is adequately represented
by competent counsel. Impaneling a jury in such a case may take
weeks, even months, both because jurors dislike such cases and
often seek to be excused, and because those who state that they
would under no circumstances vote for the death penalty are-in-
eligible to serve. The trials themselves are typically protracted;
since life is at stake, every possibly relevant point must be ex-
plored. In some states, there are two trials, one on the issue of
guilt, and, if the defendant is convicted, another on the issue of
penalty. '

Then begins the longest part of the process: the appeals, col-
lateral litigation, and clemency proceedings, all of which typically
consume years. The result is well known. Caryl Chessman’s trial
began in June 1948 and ended with his execution on May 2, 1960.
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That long a stay on Death Row was unusual at the time, but since
then has become almost commionplace. As of the end of 1968, some °
35 prisoners had been on Death Rew for eight years or more."”
There have been no executions since that time, so presumably
most of them are still there. Edgar Smith has spent nearly fourteen

years on Death Row in New Jersey. When his book, Brief Against
Death, was published in 1958, there had been 14 separate rulmgs‘
in his case by state and {ederal courts. N

There can be little doubt that condemned prisoners generate a
disproportionate amount of post-trial litigation. It is true that some
prmoners who are not under sentence of death are inveterate “writ-
writers” who barrage the courts with pleas and appeals, but their
numbers are few and in many cases their efforts can be quickly dis-
missed as frivolous. Almost all condemned prisoners, at least those
under real threat of execution, are constantly in litigation. Richard
Hammer, in his bock Between Life and Death, reports that few ap-
peals went from Death Row in Maryland to the federal courts while
a governor with a liberal commutation policy held office. However,
when a new governor took office and announced that he would not
commute death sentences, “that was when the guys started appeal-
ing. Of course after that it got to be a habit to appeal, to look for
grounds, and it's kept right on.”

Luegal actions brought by condemned men are never treated
lightly by the courts. Barrett Prettyman has described the proce-
dure in the Supreme Court:

“What happens in practice is that some cases are so ob-
viously frivolous that the Justices agree not even to dis-
cuss them. However, I have never known a capital case
to be treated in this manner. On the contrary, the Court
overcomes all kinds of difficulties to devote to such cases
a disproportionately large amount of time. Most capital
cases involve indigents, and their appeals come to the
Court in forma pauperis —that is, without the ordinary
expenses involved in presenting an appeal. Thus, in-
stead of filing forty printed briefs and records, the at-
torney for an indigent files only one. Sometimes the
petition is in the defendant’s own handwriting—un-
grammatical, barely legible, and wild in its accusations.
The single copy is circulated among all nine Justices,




accompanied by a memorandum prepared by one of the
Chief Justice's law clerks. Nevertheless, despite these
unpropitious circumstances, each Justice gives meticu-
lous attention to the file when he sees the label ‘capital
case' printed in red on the outside cover. In fact, the
capital case receives more attention than any other class
of cases coming before the Court.”

Lengthy periods of incarceration on Death Row have become
common only in recent years. In the past, most executions were
carried out quite promptly after sentence of death was passed.
There are two main reasons for this change.

First, the great majority of persons sentenced to death are too
poor to hire lawyers. For a variety of reasons, the quality of repre-
sentation by appointed counsel has greatly improved in the past
dozen years. Moreover, in the past the right to Le appointed coun-
sel was generally limited to the trial level —leaving the defendant
unrepresented on appeal, collateral proceedings, or clemency pro-
ceedings. The few condemned men able to obtain proper legal help
—Sacco and Vanzetti, for instance —were not executed for many
vears after sentence was passed. Recently, Supreme Court deci-
sions requiring the appointment of counsel on appeal, public fund-
ing of legral 2id, and a new growth of interest in eriminal law among
lawyers has meant that many criminal defendants, and most con-
demned men, can obtain good post-courtroom legal representation.

The second development has been an expanded access to the writ
of habeas corpus and other collateral remedies. In the past, a erim-
inal defendant was largely confined to matters raised by his lawyer
at trial. Legal points not raised were considered waived, even when
legal doctrines pertaining to the defendant’s procedural rights were
expanded after the trial. Appointed counsel would sometimes fore-
go raising legal points which would require extra research and trial
time. Thus men have been executed even though their convictions
were obtained on the basis of unconstitutionally coerced confes¢
sions, for no better reason than that lawyers whom they had no
part in choosing failed to raise the point at their original trials or
because the standards of inadmissibility were tightened after their
trials.® Today, such points may be raised in federal court, and in
some state courts, on petition for habeas corpus after trial and
appeal. Federal courts will no longer dismiss substantial points on
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technical procedural grounds, particularly when a human life is at
stake.

D. CONCLUSION

In short, extended delay is an inevitable consequence of capital
punishment once the system sees that condemned men are properly
represented, and as long as the courts take meticulous care to see
that no defendant is wrongly executed. And yet when the delay is

. as great as it is, much of the effect of punishment as a deterrent,
dependent as it is on swiftness and certainty, is lost. Respect for
the law is seriously eroded in the public mind. And the cruelty of
the death penalty is enhanced, as condemned men live for years in
the terrible environment of Death Row, with the uncertain threat
of death always close to them.
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The table below show the correlation
between executions and race. Figues
indicate total number executaed, and per
centages. Sowrce:r National Prisoner
Statistics Bulletin No. 45, Augusi 1969,
CAPITAL PUNISHMENT.

GFEENSE TOTAL BLACK WINTE OTHLR
MURC:R 3334 1e3e 1664 491
100%  48.9% 49.9% 1.2%
RAPE 455 405 48 22
100%  89% 10.5% 0.4%

ARMED
ROGBERY* 25 19 6 0
100%  76%  24% 0%

KiD-

NAPPING 20 0 20 o0
100% 0%  100% 0%

BURGLARY 11 11 0 o
100% 100% 0% 0%

SABOTAGE 6 0 6 O
100% 0%  100% 0%

AGGRAVATED

ASSAULT BY A

_ LIFE TERM

PRISONER 6 1 5 0
100% 16.5% 83.5% - 0%

ESPIONAGE 2 0 2 o

100% 0% 100% 0%

TOTAL 3859 2066 1751 42
100% 53.5% 45.4% 1.1%

* |ncludes 2 Federal executions for
bank robbery with homicide.

1 17 American Indians, 13 Filipinos,
8 Chinese, 2 Japanese.

2 American Indians.
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