
To t h e  H o n o r a b l e  T h e o d o r e  R u n y o n ,  C h a n c e l l o r  
o f  t h e  S t a t e  o f  H e w  J e r s e y : —

Informing shows unto your Honor, Jacob Vanatta, 
Attorney General of the State of Hew Jersey, for and 
on behalf of said State, and at and by the relation of 
Francis S. Lathrop, Am zi Dodd, Bennington F. Ran-
dolph and Thomas McKeen, comprising the Board of 
Riparian Commissioners, also for and on behalf of the 
State of Hew Jersey.

1. That the State of Hew Jersey is seized in fee 
simple and lawfully entitled as owner to certain lands 
situate in Jersey City, in the County of Hudson, 
bounded on the Horth by the line between the cities 
of Hoboken and Jersey City, on the South by Twelfth 
street in Jersey City, on the West by the original line of 
high water, and on the East by the boundary line 
between the States of Hew York and Hew Jersey in 
the middle of the Hudson River.

2. That said tract of land was heretofore at high tide, 
all under water. That in recent years divers tenants 
of the State have filled in a portion of said land and 
reclaimed it, while the larger part of said tract of land 
is still at all times under the tidal waters of the Hudson 
River, the tides rising in said river many miles above 
the place where said land is.

3. That the said Commissioners were appointed by
the Governor, by and with the advice and consent of 
the Senate, pursuant to the act entitled : “ An Act to
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ascertain the rights of the State and of riparian owners 
in the lands lying under the waters of the Bay of New 
York and elsewhere in this State,” approved A p ril 11, 
1864, and the several supplements thereto.

4. The third section of the supplement to said act, 
approved March 31, 1869, prescribes that “ without the 
grant or permission of said Commissioners no person or 
corporation shall f ill in, build upon, or make any 

10 erection on, or reclaim any of the land under the tide 
waters of this State in New York Bay, Hudson River 
or K ill von K ill! ; and in case any person or corporation 
so offending, shall be guilty of a purpresture, which 
shall be abated at the cost and expense of such person 
or corporation, on application to the Attorney General, 
under decree of the Court of Chancery, or by indict-
ment, in the County in which the same may be, or 
opposite to and adjoining which said purpresture may
he ”20 De*

And by the 12th section of the same supplement it 
is further provided that, “ the said Commissioners may 
commence proceedings in the name of the State of 
New Jersey, by ejectment or otherwise against persons 
and Corporations trespassing upon or occupying the 
lands of the State under water, or which were here-
tofore under water, and the Attorney-General of the 

' State is hereby required to commence and prosecute 
gQ such actions as may be instituted, or directed by the 

said Commissioners.”

5. That on or about the 28th day of April, 1875, 
the said Commissioners did let and demise unto The 
Morris and Essex Railroad Company for certain rents 
reserved, to be paid to the State by said railroad company, 
a certain portion of the land first hereinbefore described, 
extending from the middle of Fifteenth street, in Jersey 
City, on the South to and North of Twentieth street, on 
the North, and from the original line of high water on 

40 the West, out into the Hudson River, to the line fixed in
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said river by said Commissioners for the exterior line of 
piers, but said lease was, upon the express condition that 
if it should happen that the yearly rent reserved in and 
by the said lease shonld at any time thereafter be behin 
and unpaid for the space of sixty days next after the 
same should become due, it should be lawful without 
demand for said rent for the State, by its officers or 
agents, to enter said demised premises, not on y o 1 ^
train and to make distress for the arrears of rent, but to 
re-enter into said demised premises, and the same, an 
every part thereof, to have, possess and enjoy.

So that the State of New Jersey still has in the land 
so demised an annual rent issuing out of said land an 
a reversion therein, as by reference to the said lease, 
leave of reference to which is hereby prayed will more 
fully and at large appear.

6. That on or about the 22d day of December, 2o 
eighteen hundred and seventy-one, the said Commie- 
doners, by lease of the date last stated for eertam rents 
reserved to the State in and by said lease, did let and 
demise to The Jersey Shore Improvement Company 
another portion of the land first hereinbefore described, 
said last mentioned portion, extending from the middle 
of Fifteenth street on the North, to Twelfth street on the 
South, and from the original line of high water on t e 
West into the Hudson Biver, to the extenor line for 
piers, established in said river by said Commissioners, 
but this last mentioned lease was and is also upon e 
express condition, that if the yearly rent reserved in, and 
said last mentioned lease should at any time thereafter 
be behind and unpaid for the space of six y ay 
next after the same should become due, it should b 
lawful, without demand for said rent tor the State, by 
its officers or agents, to enter said demised prem ises^  
only to distrain and make distress for the arrears of re , 
but to re-enter into said demised premises, and the same 
and every part thereof, to have, possess and enjoy ; so 40
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that the State of New Jersey still has in the land so de-
mised to The Jersey Shore Improvement Company 
an annual rent issuing out of said land, and a reversion 
therein ; as by reference to the said last mentioned lease, 
leave of reference to which is hereby prayed, w ill more 
fully and at large appear.

That on or about the month of November, 1874, an 
10 association of persons calling their association “ The 

Hudson Tunnel Railroad Company,” and claiming to 
have been incorporated by that name, under and by 
virtue of the act entitled, “ An Act to authorise the for-
mation of Railroad Corporations and regulate the same,” 
filed in the office of the Secretary of State of the State of 
New Jersey, a map and plan of a tunnel for railroad 
purposes proposed to be made by said The Hudson 
Tunnel Railroad Company, from a point in Fifteenth 
street in Jersey City, Westerly of the original line of 

20 high water; thence under the surface of the land and 
under the water of the Hudson River across said river 
into the City and State of New York. The route of said 
proposed tunnel from Provost street in Jersey City, 
bring beneath the surface of the land in the middle of 
Fifteen street, Easterly to, or near the exterior line for 
solid filling, and then with a bend or curve to the North, 
of about five degrees to extend across said river.

30 Said tunnel is proposed and intended to be made 
twenty-six feet wide and twenty-four feet high, inside 
measurement, and from a point about fifty feet Easterly 
of Provost street to the middle of the Hudson River, a 
distance of over one mile, said tunnel is located and is 
intended to be built and used in the said land of the 
State of New Jersey.

8. That in or about the month of November, eighteen 
hundred and seventy-four, the said The Hudson Tunnel 
Railroad Company on the said route of said tunnel in the 

40 land of the State of New Jersey, about one hundred feet
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Westerly of Hudson street, sunk a working shaft about 
thirty feet in diameter and thirty or forty feet deep, and 
lined and supported the sides of said shaft with a brick 
wall, which shaft still remains open, as this Informant 
and the said Relators are informed, and charge to be 
true.

That while said shaft was being sunk, the further pros-
ecution of said work was injoined by an injunction 
issued from this honorable Court against the said The 
Hudson Tunnel Railroad Company, at the joint suit of 
The Morris and Essex Railroad Company and The Dela-
ware, Lackawanna and Western Railroad Company, and 
that that injunction or another one obtained by the two com-
panies last named, restrained any further work in the pro-
secution of the making of said tunnel until on or about the 
seventeenth day of April, 1876, but on the day last named 
the said The Hudson Tunnel Railroad Company made 
application in writing to the Honorable David A . Depue, 20 
one of the Justices of the Supreme Court of Hew Jersey, 
to appoint a time and place when and where he would 
hear the application .of said last named company to ap-
point three Commissioners to appraise the value of a cer-
tain portion of the lands of the State of Hew Jersey 
hereinbefore described, proposed to be taken for the con-
struction and use of said tunnel, and to assess the damage . 
and the compensation to the owner or persons interested 
in the said real estate. That in the said application the g() 
said The Hudson Tunnel Railroad Company alleges that 
the owner of the land proposed to be taken by it, under 
and by virtue of said application, is The Morris and 
Essex Railroad Company, and that The Delaware, Lacka-
wanna and Western Railroad Company are lessees of the 
same land, but the said application does not in any man-
ner make the State of Hew Jersey or the Riparian Com-
missioners, or any officer of the State of Hew Jersey, a 
party to said condemnation proceedings.

The land proposed to be condemned in these proceed1- 40)
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ings are on the route for said tunnel hereinbefore de-
scribed, and extends from the easterly line of Provost 
street along the middle of Fifteenth street, below the 
surface of the ground to a point one hundred and eighty 
feet Westerly from the bulkhead line of the Hudson 
River as surveyed. Then curving to the left with a 
radius of eleven hundred and forty-six feet and twenty- 
eight one-hundredths of a foot a distance of one hundred 

10 feet; thence on a course of five degrees Northerly from 
the course of Fifteenth street a distance of 1,080 feet 
more or less to the exterior line of piers established by 
the Board of Riparian Commissioners, and the said Justice 
has appointed the 28th day of April, 1876, as the time 
when he w ill hear the said application, and there is no 
reason to doubt, if  said application is then made, that he 
w ill then appoint Commissioners as asked for. Your In-
formant further states and charges, that similar condemn-
ation proceedings as against The Jersey Shore Improve- 
ment Company, at the suit of The Hudson Tunnel Rail-
road Company, to condemn a portion of the aforesaid 
lands of the State of New Jersey on and along the said 
route of said tunnel are now pending before the said Jus-
tice of the Supreme Court, and that Commissioners 
therein are to be appointed by said Justice on the 28th 
of April, 1876.

10. That the purpose and intent of the said The 
Hudson Tunnel Railroad Company is, as soon as possible 

30 to get Commissioners appointed in said condemnation 
proceedings, to then get the Commissioners so appointed 
to make awards or reports of the damages awarded to 
the defendants named in the condemnation proceedings, 
to thereupon at once tender the amounts so awarded to 
the corporations in whose favor the awards are made and 
then immediately enter into possession of said land and 
engage in and prosecute the construction of said tunnel, 
on, in and through the said lands of the State from 
original high water mark in Jersey City to the middle 

40 of the Hudson River.
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That the said The Hudson Tunnel Railroad Company 
generally, openly and publicly avow their intent and 
purpose to be, to proceed with the construction of said 
tunnel and to complete said tunnel as quickly as 
possible.

11. That said tunnel when constructed and during 
the course of its construction w ill be a purpresture and
a nuisance in the said lands of the State of Hew Jersey, 10 
w ill impair the value of said lands and w ill endanger 
and diminish the revenues of this State from said lands.

12. That as your Informant has been informed and as 
as he charges to be true neither to the Jersey Shore 
Improvement Company, nor the Morris and Essex Ra il-
road Company, or the Delaware, Lackawanna and West-
ern Railroad Company who are the only tenants of the 
State or Hew Jersey occupying any part or parts of the 
aforesaid lands has authorized or pretended to authorize 
the said The Hudson Tunnel Railroad Company to * 
enter on any part of said land, or to locate or construct 
said tunnel in said land or any part thereof, nor has 
any of the said tenants of the State in any manner 
consented to the location or construction of said tunnel 
in said lands, but all and every of them has and 
have constantly opposed and still oppose the location or 
construction of said tunnel in said land, but if  all and 
every of them had consented or were to consent that 
said'tunnel should be located and constructed in said g() 
land, such consent would not authorize or justify the 
construction of said tunnel in said lands of the State of 
Hew Jersey.

13. That the said The Hudson Tunnel Railroad Com-
pany has not and does not pretend to have any power, 
right or authority to construct and use its said tunnel 
in the said lands of the State of Hew Jersey, except 
the authority and power it claims to have under and 
by virtue of the said act entitled: “ An Act to authorize 
the formation of railroad corporations and to regulate ^  
the same.” Approved A p ril 2d, 1873.
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That said act confers no such power or authority on 
the said The Hudson Tunnel Railroad Company, but on 
the contrary expressly withholds any such power or 
authority and expressly prohibits its exercise. The 36th 
section of said act provides and prescribes as follows

Provided, That corporations formed under this act 
shall not take any land under water belonging to this 

10 hntil the consent of the Riparian Commissioners 
shall first be had and obtained, who are hereby author-
ized to convey the same on receiving such compensation 
as they may fix ; Provided further, That no corpora-
tion organized under this act shall be authorized to take, 
use or occupy by condemnation any lands belonging 
to the State of Hew Jersey.”

14. The said Informant states, and the said Relators 
show, that the Board of Riparian Commissioners has not 

2 Q at any time consented that the said The Hudson Tunnel 
Railroad Company, should or may take or use any of the 
lands of the State of Hew Jersey hereinbefore described 
nor has the Board of Riparian Commissioners, nor any 
of the members of said board, at any time bargained, sold, 
leased, granted or conveyed any of the land of the State of 
Hew Jersey, hereinbefore described, to the said The Hud-
son Tunnel Railroad Company, nor can said Riparian 
Commissioners or the Board of Riparian Commissioners 
hereafter lease, sell or in any manner convey any of the 

30 lands of the State of Hew Jersey, hereinbefore described 
to the said The Hudson Tunnel Railroad Company’ 
without violating and impairiug the obligations of the’ 
contracts between the State of Hew Jersey and the 
aforesaid tenants of the State contained in the aforesaid 
leases of portions of the aforesaid lands of the State.

15. That the said The Hudson Tunnel Railroad Com-
pany has no power, right or authority to take, use or oc-
cupy any of the aforesaid lands of the State by condem-
nation, and therefore said last named company should 

40 not be permitted in respect to any portion of said lands
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to institute or prosecute any proceedings of condemna-
tion against any person or corporation whatever, as such 
proceedings must necessarily prejudice and complicate 
the rights of the State in and to said land, and cloud 
and injure its title to said land, and therefore the said 
The Hudson Tunnel Railroad Company should be en-
joined from possessing, entering, going or being on said 
lands of the State of Hew Jersey, or any part of them, 
for the purpose of constructing said tunnel therein, and 10 
from making said tunnel on or in  said land, and from 
doing any work or act in or on said land, for or towards 
making said tunnel, or any part thereof, and from con-
demning said land or any part of it, and from doing 
any act or thing against any person or corporation what-
soever, in or about or towards, or for the purpose of 
condemning said land or any part thereof.

Your Informant and the said Relators, therefore hum- ^  
bly pray that the said, The Hudson Tunnel Railroad 
Company may answer this information paragraph by 
paragraph, fully and particularly, but without oath, an-
swer under oath being waived. That the said The Hud-
son Tunnel Railroad Company, its officers, agents, work-
men, and servants may be perpetually enjoined from 
possessing, entering upon, going or being upon the said 
land of the State of Hew Jersey, or any part of them 
for the purpose of making said tunnel on or in said land, 
and from doing any work or act in or on said land for 30 
or towards making said tunnel, or any part thereof, and 
from condemning said land or any part of it, and from 
doing any act or thing against any person or corporation 
whatsoever, in, or about, or towards, or for the purpose 
of condemning said land, or any part thereof.

And that the said Informant and Relators, may have 
such other and further relief in the premises as shall be 
agreeable to equity, and good conscience. May it please 
your Honor, the premises considered to grant unto your 40
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Informant and said Relators, not only tlie State’s writ of 
injunction, conformable to tbe foregoing prayer, issuing 
out of, and under tbe seal of this Court, but also, the 
State’s writ of subpoena, issuing out of, and under the 
seal of this Court, to be directed to the said The Hudson 
Tunnel Railroad Company, commanding it on a certain 
day, and under a certain penalty, to be, and appear in 
this Honorable Court, then and there to answer the pre- 

10 mises, and to stand to abide and perform such orders and 
decrees in the premises as to your Honor shall seem meet 
and as shall be agreeable to equity and good conscience.

And your Informant as in duty, &c.

JACO B  Y A H  A T T  A,
Attorney General o f the State o f New Jersey.

20 State o f New Jersey, Norris County, ss.:
F r a n c is  S. L a t h r o p , of said county, being duly sworn, 

on his oath, saith, that he is chairman of the Board of 
Riparian Commissioners of the State of Hew Jersey, 
and has been chairman of said board since in the year 
1869, and that deponent requested the Attorney General 
to present to the Court of Chancery an information simi-
lar to the foregoing information, on behalf of said board 
to restrain The Hudson Tunnel Railroad Company from 

3 0  constructing its tunnel in the lands of the State, de-
scribed in the foregoing information. Deponent further 
saith, that said board has never made any grant, convey-
ance, lease, or license whatsoever to The Hudson Tunnel 
Railroad Company, to construct its tunnel, or to do any 
act in or on the land described in the foregoing informa-
tion.

FR AH C IS  S. LATH R O P .
Sworn and subscribed before me, 27 April, 1876.

A mo s  C. R a t h b u n ,
Justice o f the Peace.40
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State o f New York, County and City o f New York.: ss.

W i l l i a m  U n r t t h  of Morristown, New Jersey, being 
duly sworn on bis oatb, saitb that he is a civil engineer, 
and is well acquainted with the lands described m the 
foregoing information, and is acquainted with the loca-
tion of the Hudson Tunnel Railroad in said land, and 
said location is described with substantial accuracy in e 
foregoing information. That deponent knows that the 
Hudson Tunnel Railroad Company made the working shaft 
in 15th street described in the foregoing information, and 
deponent has for a long time understood that said Com-
pany intended to continue the construction of said tunnel 
as soon as they shall be freed from the injunctions which 
have heretofore restrained their operations, and that said 
company has some building materials on said land near 
said shaft, and a building erected by them for an engine

and shaft house. -W ILLIAM  U N B U H . 20

Sworn to and subscribed before me, this 27th day of 
[ l .  s . ]  April, 1876.

L u d w i g  R . M i l l e k ,
Commissioner fo r  the State o f New Jersey,

in New York.

30

State o f New York, County cmd City o f New York.: ss.

S a m u e l  S l o a n ,  of the County and City of blew York, 
being duly sworn on his oath, saith that he is the Presi-
dent of the Morris and Essex Railroad Company and also 
of the Delaware, Lackawanna & Western Railroad Com-
pany, and has held both of said offices for more than five 
years last past, and that neither one of said companies has 
ever given any consent that the Hudson Tunnel Railroad 4 0
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Company should or may use or occupy for the construc-
tion of its tunnel or for any purpose, any land in Jersey 
City, New Jersey, east of Provost street, and in or near 
to Fifteenth street, and whatever said tunnel company 
has done in or near to said Fifteenth street, has been as 
trespassers and without the license, authority or consent 
of either of the companies first above named.

10 SAM. SLOAN.

Sworn and subscribed before me, this 27th of April, 
[ l . s .]  1876, as witness my official seal.

L u d w i g  R. M i l l e k ,
Commissioner fo r  the State o f  New Jersey

in New York.

State o f New York, Comity and City o f New York, ss: 
M o s e s  T a y l o r , of said city, being duly sworn on his 

oath, saith, that he now is and for more than four years 
has been the President of The Jersey Shore Improvement 
Company, and that said company has never consented 
that the Hudson Tunnel Railroad Company could or 
might occupy or use any land east of Provost street and 
in or near Fifteenth street, in Jersey City, New Jersey, 
for the purpose of constructing its tunnel or for any pur- 

30 pose, and whatever said company (tunnel company) has 
done in or on said land has been against the w ill and 
wish, and without the license, authority or consent of 
deponent’s said company.

MOSES TA YLO R .
Sworn and subscribed before me, this 27th of April, 

[ l . s .]  1876, as witness my official seal.

L u d w i g  R. M i l l e r ,
Commissioner fo r  the State o f New Jersey

in New York.40
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State o f New York, Comity cmd City o f New York, ss:

J a m e s  T. H o u g h , of Jersey City, New Jersey, being 
duly sworn on bis oath, saith, tbat be is acquainted witb 
DeW itt C. Haskin, President of tlie Hudson Tunnel 
Railroad Company, and on Monday, 24th of April, 1876, 
said Haskin had a conversation witb deponent, in which 
said Haskin complained of the delays to which said com-
pany had been subjected by injunction in the prosecuting 1 0  
of the work of making the tunnel of said company. 
Deponent then asked said Haskin whether he now pro-
posed to go on with the work of making said tunnel of 
said company, and he said they did. and that he was
going right on with said work.

J. T. HO UGH .
Sworn and subscribed before me.

R. F. S t o c k t o n , M . C. C.

20

On filing this information and the annexed affidavits, 
let an injunction issue pursuant to the prayer of the in-
formation.

Dated April 28, 1876.
TH EO D O RE R U N YO N , C.

A  true copy,
H .  S . L i t t l e , Clerk. 30

New Jersey to w it: The State of New 
Jersey to The Hudson Tunnel Railroad 

[ l . s.] Company, its officers, servants and agents 
and each and every of them, greeting :

Whereas, it hath been represented us, in our Court of 
Chancery, on the part of Jacob Yanatta, Attorney- 
General of the State of New J ersey, on the relation of 
Francis S. Lathrop, Amzi Dodd, Bennington F. Ran- 40
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dolph and Thomas McKeen, composing the Board of 
Riparian Commissioners of Hew Jersey, Informant, that 
he has lately exhibited his information of complaint 
against you, the said The Hudson Tunnel Railroad Com-
pany, Defendant, to be relieved touching the matters set 
forth in the said information, in which it is, among 
other matters set forth, that you, the said Defendant, 

-^0 are combining and confederating with others to injure the 
State of Hew Jersey, touching the matters set forth in 
the said information, and that the actings and doings of 
you, the said Defendants, are contrary to equity and good 
conscience.

We, therefore, in consideration of the premises, and of 
the particular matters set forth in the said bill, do strictly 

.enjoin and command you, the said The Hudson Tunnel 
Railroad Company, your officers, servants and agents, 

2 0  and all and every, the persons before mentioned, and 
each and every of you, under the penalty that may fa ll 
thereon, that you and every of you do absolutely desist 
and refrain from entering upon the land of the State of 
Hew Jersey, situate in Jersey City, in the County of 
Hudson and State of Hew Jersey, bounded on the Horth 
by Twentieth street, on the South by Twelfth street, on 
the West by the original line of high water, near Provost 
street, and on the East by the boundary line between the 
States of Hew York and Hew Jersey in the middle of the 

30 Hudson River, and from going or being upon the said 
land of the State of Hew Jersey, or any part thereof 
for the purpose of making the tunnel of you. The 
Hudson Tunnel Railroad Company on or in said land and 
from doing any work or act in or on said land, for or 
towards making said tunnel, or any part thereof, and 
from condemning said land, or any part of it, and from 
doing any act or thing against any person or corporation 
whatever, in or about or towards or for the purpose of 
condemning said land or any part of it, until you, the 

40 said Defendant, shall have fully answered the said in for-



illation of complaint and our said Court shall make other 
order to the contrary.

Witness his Honor, T h e o d o r e  R u n y o n , our Chancellor, 
at Trenton, the twenty-eighth day of April, m 
the year of our Lord, one thousand eight hun-
dred and seventy-six.

JACO B  Y  A N  A T T  A, A tt’y Gen’l.

H . S. L i t t l e , Clerk.
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IN  C H A N C E R Y  OF N EW  JER SEY .

JO

Th e  Hudso n Tunne l  Rail r o ad  Co m-
pan y ,

Jac o b Y an at t a , Attorney General, ex 
rel, Th e  Bo ar d  o p R ipar ian  Com-
missio ner s,

BETWEEN

Informant^
AND

Defendant.

On Information 
Notice.
Infc
Not

2 q Take notice that I shall apply to the Chancellor of the 
State of New Jersey, on Monday the fifteenth day of 

instant, at ten o’clock in the forenoon of that day, 
or as soon thereafter as I can be heard, at his Chambers 
in the City of Newark, N. J., for an order dissolving the 
injunction heretofore granted in this cause for want of 
equity in the bill, or so to modify the injunction as to 
permit the said Defendants to proceed with the application 
for condemnation.

Dated May 3, 1876. .

H E N R Y  S. W H ITE, Sol. of Def’ts. 

To Hon. Jac o b Y an at t a , Attorney General.

40
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IN  C H A N C E R Y  O F NEW  JER SEY .

BETWEEN
The  Hudso n Tunne l  Rail r o ad  Co m-

pan y ,
Defendant,

AND
Jac o b Y an at t a , Attorney-General, 

ex rel, The  Bo ar d  o f  Ripar ia n  
Co mmissio ner s,

Informant.
________________________ l

Sir;—You are hereby notified to produce before the ^  
Chancellor at the hearing of the motion in above stated 
cause, notice of which has been given you, the original 
lease from the Riparian Commissioners, or a copy of the 
same, and all papers relating thereto, and all and every 
deed or grant from the Riparian Commissioners to The 
Delaware, Lackawanna and Western Railroad Company, 
and The Morris and Essex Railroad Company, and The 
Jersey Shore Improvement Company, or either of them, 
or agreement relating thereto, or copy or copies of the > 
same. 30

Dated May 12, 1876.

Yours respectfully,

H E N R Y  S. W HITE, Sol. of Defdt.

To Jac o b Y anat t a , Attorney-General.

40
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IN  C H A N C E R Y  OF N EW  JERSEY .

BETWEEN

10 Jac o b V anat t a , Attorney General, ex 
rel, Th e  Bo ar d  o f  Ripar ian  Com-
missio ner s,

Informant,
AND

The  Hudson Tunne l  Rail r o ad  Co m-
pan y ,

Defendant.

On Information 
Decree.

2 0  A  motion having been made to dissolve the injunction 
in this cause for want of equity in the information or to 
modify the same, and the matter having been debated 
by Messrs. Williamson and White, for the motion,-and 
Mr. Vanatta, Attorney General, contra. It is ordered 
that the said injunction be modified so as to permit the 
He fen dan ts to proceed to condemn the said land leased 
to The Morris and Essex Railroad Company and to The 
Jersey Shore Improvement Company as against the 
lessees or their assigns, otherwise, the said injunction to 

W  to stand for the protection of the rights of the State.

TH EO D O RE R U N YO N ,
Chancellor.

Dated May 26, 1876.

A  true copy.
H. S. Lit t l e , Clerk.

40
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Jac o b Y an at t a , Attorney General,

ex rel. Th e  Bo ar d  o f  R ipar ian  i

Co mmissio ner s, f mV May Term, 1876.
/ Opinion. A

y s . / ^  U-v

Th e  Hudso n Tunne l  Rail r o ad  \

Co mpany .

On motion to dissolve injunction on the information 
and the affidavits annexed.

Mr. B. Williamson and Mr. H. S. White for the 20  

motion.

The Attorney General, contra.

The information is filed by the Attorney General at 
the relation of the Board of Riparian Commissioners for 
an injunction against The Hudson Tunnel Railroad Com-
pany to restrain them from “ possessing, entering upon, 
going or being upon the land of the State mentioned in 
the information or any part thereof, for the purpose of ^  
making their tunnel on or in that land, and from doing 
any work or act in or on that land, for or towards making 
the tunnel or any part thereof, and from condemning the 
land or any part of it, and from doing any act or thmg 
against any person or corporation whatsoever in, about or 
towards or for the purpose of condemning that land or 
any part thereof.”

The land referred to is described in the information as 
being bounded on the North by the line between the 
cities of Hoboken and Jersey City, on the South by 40
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Twelfth street in Jersey City, on the West by the original 
line of high-water mark, and on the East by the boundary 
line between the States of New York and New Jersey 
in the middle of the Hudson river. The information 
states that the tract was heretofore at high-tide all under 
water, that in recent years divers tenants of the State 
have filled in a portion of the land and reclaimed it, while 
the larger part of it is still at all times under the tidal 

10 waters of the Hudson river; that the Riparian Commis-
sioners were appointed pursuant to the Act entitled “ An 
Act to ascertain the rights of the State and of riparian 
owners in the land lying under the waters of the bay of 
-New York and elsewhere in this State,” approved April 
1 1 th 1864, and the several supplements thereto; that 
the third section of the supplement of March 31st, 1869 to 
that Act, provides that without the grant or permission of 
the Commissioners, no person or corporation shall fill in or 
build upon or make any erection on or reclaim any of the 

2 0  land under the tide waters of this State in New York Bay, 
Hudson River or K il l von Ku ll 5 and that any person or 
corporation so offending, shall be guilty of a purpresture, 
which shall be abated at the cost and expense of such 
person or corporation, on application of the Attorney 
General, under decree of the Court of Chancery, or by 
indictment in the County in which the same may be, or 
opposite to and adjoining which the purpresture may 
be; ” that by the twelfth section of the same supple- 

30 ment it is further provided that the Commissioners may 
commence proceedings in the name of the State of New 
Jersey, by ejectment or otherwise against persons and 
corporations trespassing upon or occupying the lands 
of the State under water, or which were theretofore 
under water, and the Attorney General is thereby 
required to commence and prosecute such actions as 
may be instituted, or directed by the Commissioners; 
that on or about the 28th day of April, 1875, the said 
Commissioners let and demised to The Morris and Essex 
Railroad Company for certain yearly rents reserved, to
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be paid by them to the State, a part of the land above 
described extending from the middle of Fifteenth street, 
in Jersey City on the South, to and North of Twentieth 
street, on the North and from the original line of high 
water, on the West out into the Hudson River to the 
line fixed in the river by the Commissioners for the exte-
rior line of piers; but the lease was upon the express 
condition that i f  it should happen that the yearly rent 
should at any time be in arrear for sixty days next after 
the same should become due, it should be lawful for the 
State without demand for the rent to enter the demised 
premises, not only to distrain but to re-enter them, to 
have, possess and enjoy them.

The information further states that on or about the 
the 22nd day of December, 1871, the Commissioners by 
lease of that date, for certain yearly rents, reserved to 
the State, let and demised to The Jersey Shore Im-
provement Company another portion of the land ex- 20 
tending from the middle of Fifteenth street on the 
North to Twelfth street on the South, and from the 
original line of high water on the West into the Hudson 
River to the exterior line for piers, upon the like condi-
tion as the first mentioned lease; so that the State still 
has in the lands so demised to those companies an 
annual rent issuing out of the lands and a reversion 
therein.

30The information further states that on or about the 
month of November, 1874, The Hudson Tunnel Rail-
road Company, claiming to have been incorporated 
under the general railroad law, filed in the office of 
the Secretary of State a map and plan of the 
tunnel for railroad purposes, which they proposed 
to construct from a point in Fifteenth street, in 
Jersey City, Westerly of the original line of high 
water; thence under the surface of the land and 
under the water of the Hudson River across the river 
into the City of New Yo rk ; the route of the proposed 40
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tunnel from Provost street in Jersey City being beneath 
the surface of the land in the middle of Fifteenth street 
easterly to or near to the exterior line of solid filling, 
and then with a bend or curve to the North of about five 
degrees, to extend across the river. The tunnel is to be 
twenty-six feet wide and twenty-four feet high, inside 
measurement, and from a point about fifty feet Easterly 
of Provost street to the middle of the river, a distance 

10 of over a mile; it is located and intended to be built and 
used in the land of this State ; that in or about Novem-
ber, 1874, the tunnel company on the route of the tunnel 
in the land of this State, about one hundred feet westerly 
of Hudson street, sank a working shaft about thirty feet 
in diameter and thirty or forty feet deep, and lined and 
supported the sides of it with a brick wall, which shaft 
still remains open; that while the shaft was being sunk 
the further prosecution of the work was stopped by 
injunction from this Court, issued against the tunnel com- 

2 0  pany at the joint suit of The Morris and Essex Railroad 
Company and The Delaware, Lackawanna and Western 
Railroad Company until on about the 17th of April, 1876, 
and that on that day the tunnel company made appli-
cation in writing to the Honorable David A. Depue, one 
of the Justices of the Supreme Court of this State, to 
appoint a time and place to hear their application for the 
appointment of commissioners to appraise the value of a 
certain portion of the above described land of the State 
proposed to be taken for the tunnel, and to assess the 
damages and compensation to the owner or persons inter-
ested in that land; that in the application the tunnel 
company allege that the owner of the land proposed to 
be taken by them under the application is The Morris 
and Essex Railroad Company, and that The Delaware, 
Lackawanna and Western Railroad Company are lessees 
of the same land; that the application does not in any 
way make the State or the Riparian Commissioners, or 
any officer of the State, party to the condemnation pro-
ceedings ; that the land proposed to be condemned in 

4 0 those proceedings is on the route for the tunnel above
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described, and extends from the Easterly line of Provost 
street, along the middle of Fifteenth street, below the 
surface of the ground, to a point 180 feet Westerly from 
the bulkhead line of the Hudson river as surveyed; 
thence curving to the left, with a radius 1,146^ feet, a 
distance of 10 0  feet, and thence in a course of five de-
grees northerly from the course of Fifteenth street, a 
distance of 1,080 feet, more or less, to the exterior line 
for piers; that the Justice appointed the 28th day 
of April, 1876, to hear the application, and that 
there was no reason to doubt that if the application were 
then made, he would then appoint commissioners accord-
ingly.

The information further states that similar condemna-
tion proceedings, as against The Jersey Shore Improve- . 
ment Company, at the suit of the Tunnel Company, to 
condemn a portion of the lands of the State, leased to the ^  
Improvement Company, are pending before the said Jus- 
tice, and that commissioners therein were to be appointed 
by him on the 28th of April, 1876; that the avowed pur-
pose and intent of the Tunnel Company are to obtain 
awards in the proceedings for condemnation as soon as 
possible, and at once to tender the amounts awarded, and 
then forthwith to take possession of the land and con-
struct the tunnel therein to the State line; that the tun-
nel, when constructed, and during the course of its con-
struction, w ill be a purpresture and a nuisance in the 30  
lands of the State ; will impair their value, and endanger 
and diminish the revenues of the State from them; that 
neither the Improvement Company nor the railroad com-
panies, who are the only tenants of the State occupying 
any part of the lands, have authorized or pretended to 
authorize the Tunnel Company to enter on any part of 
the land or to locate or construct the tunnel therein, or 
consented to its location or construction there; but that 
all of them have constantly opposed the location or con-
struction of the work; but the Attorney General insists



that if all of them had consented or were to consent, such 
consent would not authorize or justify the construction of 
the tunnel in the lands of the State. The information 
further states that the Tunnel Company have no power, 
right, or authority to construct or use the tunnel in the 
lands of the State, that the Board of Riparian Commis-
sioners has not at any time consented that the company 
may take or use any of the above described lands of the 

pQ State, and that it has not, nor have any of its members 
at any time, bargained, sold, leased, granted, or conveyed 
any of that land to the Tunnel Company; and that nei-
ther the Riparian Commissioners nor the board can here-
after lease, sell, or in any manner convey any of that land 
to the Tunnel Company without violating and impairing 
the obligations of the contracts between the State and its 

. tenants contained in the leases for the land; and that the 
Tunnel Company having no right, power, or authority to 

2 0  take, use, or occupy any of the land of the State by con-
demnation, should not be permitted to institute or prose-
cute any proceedings of condemnation against any person 
or corporation whatever in respect to the land, as such 
proceedings must necessarily prejudice and complicate the 
rights of the State m and to the land, and cloud and in-
jure its title thereto.

On the filing of the information an injunction was 
issued pursuant to the prayer.

30

THE CHANCELLOR:

The Defendants move to dissolve the injunction on the 
ground of want of equity in the information. Part of 
the land in respect of which the aid of the Court is 
sought is held by The Delaware, Lackawanna and West-
ern Railroad Company, under the lease from the Ripa-
rian Commissioners to The Morris and Essex Railroad 

40 Company j another part is held by The Jersey Shore
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Improvement Company, under like lease. Both leases 
are perpetual. The State has the reversion in fee in 
those parts, and holds the rest (so much as is between 
the exterior line of piers and the State line) in fee simple 
absolute.

It appears by the affidavits of the President of The 
Delaware, Lackawanna and Western Railroad Company, 
and the President of The Jersey Shore Improvement 
Company, attached to the information, that neither of 
the above mentioned companies has consented to the 
Defendants taking any part of the premises held by them 
respectively under lease. It appears also by the affidavit 
of the Chairman of the Board of Riparian Commis-
sioners that that board has never made any grant, con-
veyance or lease, or granted any license whatsoever to the 
Defendants to construct their tunnel, or to do any act 
on or in the land described in the information, and that 
the information is filed at the request of the board.

That the Defendants have no right to construct their 
tunnel in the land of the State without first obtaining 
consent of the Board of Riparian Commissioners, unless 
such right was conferred upon them by the Act of March 
21st, 1874.

Pa/rruph. I .  1874, jp. 1167, by which the time for com-
pleting the first mile of theii tunnel, and for complet-
ing the entire tunnel and railroad is extended, is almost 
too obvious for remark. The general railroad law under 
which the tunnel company was formed provides (sec. 37) 
that corporations formed under that act shall apt take 
any land under water belonging to the State 
until the consent of the Riparian Commisioners shall 
first be had and obtained, and those commissioners are 
thereby authorized to convey the land on such com-
pensation as they themselves may fix. The act 
further provides that no corporation organized under 
that act shall be authorized to take by condemnation

10
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30

40
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any lands belonging to the State. It is clear then that 
Unless the right to occupy the land belonging to the 
State was, as the Defendants’ counsel contends that it 
was, granted by implication by the act of March 2 1st, 
1874, the Defendants have no right to occupy them. 
That act recognizes the Defendants as a corporation 
under the laws of this State, and extends the time for 
the completion of their work, as above stated, and it does 

I® no more. It was argued on the part of the Defendants 
that because that act was passed subsequently to the 
general railroad law and recognizes the Defendants as a 
corporation under the laws of this State and gives them 
time for the completion of their work ; the Legislature 
may be presumed to have thereby given the consent of 
the State to their occupation of so much of the land of 
the State as the Defendants proposed, as the Legislature 
must have known, to occupy. It will be enough on this 
point to refer to the decision of the Court of Errors in 

20 Stevens v. Paterson and Newa/rk P . P . Co., 5 Vroom, 
530, 553, in which it was held that à statute giving a 
railroad company the right to lay their road along a 
river and to acquire the rights of the shore owners, w ill 
not be construed to give by implication the right to take 
the land of the State lying below high water line. Said 
the Court “ The State is never presumed to have parted 
with any part of its property in the absence of conclusive 
proof of an intention so to do.” There is no evidence 

^  of an intention to grant thè land of the State to the De-
fendants in the Act of March 21st, 1874. On the case 
made by the information, the Defendants have no right 
to occupy any part of the lands of the State. Nor can 
they obtain any by condemnation. The Attorney-General 
insists that they can obtain none from the Riparian 
Commissioners ; for, according to the information, they 
are prohibited by existing covenants made between them 
and their lessees from giving such consent.

The State is entitled to protection against the threat- 
40 ened injury to the reversion. That injury consists in
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taking possession of part of the property for and adapt-
ing it to permanent and exclusive occupation as part of 
a great work. The grounds on which the injaction on 
this point rests, are that the Defendants intend, as their 
president states, when they shall have made condemnation 
as against the lessees, to proceed at once with the con-
struction of their tunnel. But it is urged, on behalf of the 
Defendants, that the injunction should he dissolved at 
least so far as it restrains them from proceeding to con-
demn the rights of the lessees in the premises. It is in-
sisted that the State should not he permitted to interfere 
with the proceedings against its lessees. Were the pro-
ceedings against strangers there would he no ground for 
nor propriety in the interference. But it is urged on the 
other hand that the proceedings being against the lessees 
of the State, in respect to the land in which the State 
has a reversion in fee which may he affected, if not hy, 
yet by means of, or through the proceedings in condem-
nation, and it appearing hy the information that the pro-
ceedings must necessarily, in view of the covenant made 
hy the State with the lessees referred to in the informa-
tion, he fruitless, this Court should, in the interest of all 
parties, .stop the proceedings against the lessees.

This is undoubtedly true if the alleged impossibility 
exists. If it he assumed that the lessees will not consent 
to the granting hy the Riparian Commissioners to the 
Defendants of the right of way in the land under water 
beyond the exterior line of piers, still this Court cannot 
assume that the right of way cannot he obtained.

The covenant may not be found to present an insuper-
able harrier to the Defendants’ work. It appears to be a 
covenant based on the provision, in that behalf contained 
in the fourth section of the supplement to the Act u to 
ascertain the rights of the State and of riparian owners 
in the lands lying under the waters of the hay of Rew 
York and elsewhere in this State” (Pam/ph. A., 1869, p. 
1017), and to he to the effect that the State will not make
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or give any grant or license, power or authority affecting 
lands under water in front of the lands leased to the 
above mentioned lessees. And here important consider-
ations in this controversy present themselves.

Is this covenant to be held to absolutely deprive the 
State of all power of disposition over the land in ques-
tion ? W ill it not be construed to prohibit only such 

1 o grants, licenses, powers and authority as will interfere 
with the full and complete enjoyment of the leased pre-
mises, and as is reasonably to be presumed to have been 
in the contemplation of the parties to the covenant ? 
W ill the grant of right of way to the Defendants far down 
below the bottom of the river in anywise interfere with 
the enjoyment of the leased premises ?

Besides these considerations, there is also the query 
suggested in the opinion of the Court of Errors in State 

20  v- Hudson Tunnel Railroad Co., decided at the No-
vember Term, 1875, whether the lessees may not be de-
prived by condemnation, of the benefit of the covenant so 
far as may be necessary for the grant of the right of way to 
the Defendants. I cannot assume that the Defendants 
will not be able to acquire the right of way. There is 
even no ground for assuming that the Riparian Commis-
sioners, if  they find themselves free to do so, will not 
grant it.

30 The injunction should be modified so as to permit the 
Defendants to proceed to condemn, as against the lessees.

Otherwise it will stand for the protection of the rights 
of the State. The Defendants have declared their inten-
tion to proceed immediately with their work after the 
conclusion of the proceedings for condemnation against 
the lessees. They not having acquired the right to do so 
as against the State, the rights of the latter should be 
protected.

40
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IN  C H A N C E R Y  OF N EW  JERSEY .

BETW EEN J jLQ

Jac o b Y an at t a , Attorney-General, ex I 
rel, Th e  Bo ar d  o f  R ipar ian  Co m-f
m i s s i o n e r s , l On informa-

Informant. ■ ¿¿on. Appeal.
AND i

Th e  Hudso n Tunne l  Rail r o ad  Co m-1 
pa ny . l

Defenda/nt.

Tlie Defendants hereby appeal from so much of the 
order of the Chancellor, dated the twenty-sixth day of 
May, eighteen hundred and seventy-six, as denies the 
motion to dissolve the injunction heretofore granted on the 
information filed in this cause to the Court of Errors and 
Appeals in the last resort in all cases of law.

Dated May 26, 1876.

H E N R Y  S. W HITE,
O v

SoVr a/nd of Counsel with Defenda/nts.

I conceive that there is good ground for appeal in the 
above cause.

Mav 26, 1876.
H E N R Y  S. W HITE,

Counsel with Appellent.

40
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COURT OF A P P E A LS  IN  TELE LAST  RESORT 
IN  A L L  CAUSES OF L A W

To the Honorable the Court o f Ajypeals in the last re-
sort in all causes o f law:

The humble petition of the Hudson Tunnel Railroad 
Company, the Appellants in the above stated cause, re-
spectfully show that your petitioners find themselves 
aggrieved by an order made in the above stated cause by 
His Honor, Theodore Runyon, Chancellor of Hew Jer- 

• sey, bearing date the twenty-sixth day of May, in the 
year eighteen hundred and seventy-six, in this respect to 
w it: That the said order denies the motion to dissolve 
the injunction granted in the said cause, and your peti-
tioner humbly appeals from so much of the said order of 
the Chancellor as retains the said injunction, upon the 
ground that the same is erroneous, for that the said mo-
tion to dissolve the said injunction should have been 
granted. Your petitioner therefore prays that the said 
decree of the Chancellor may be in the particulars afore- 

40 said reversed, set aside, and for nothing holden; and that

10

BETWEEN
Th e  Hudso n Tunne l  Rail r o ad  Com-

pa n y ,
On Information 

Petition of
Appellants,

AND
Jac o b Y an  at t a , Attorney General, ex 

rei, Th e  Bo ar d  o f  R ipar ian  Com-
missio ner s,

Appeal.

Appellee.

20 /
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your petitioner may have sucli relief in the premises as to 
this Honorable Court shall seem meet.

Dated May 26th, 18T6.

H E N R Y  S. W HITE,
SoVr and o f Counsel with Appellants.

A  true copy.

He n r y  C. Ke l se y , Clerk.
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Jac o b Van at t a , Attorney-General, ex 1
rel, Th e  Bo ar d  o f  R ipar ian  Co m- j
missio ner s, /

Informant^ [ ,
V Points of

and  / D efts Counsel.

Th e  Hudso n Tunne l  Rail r o ad  Com-1 
pan y , 1

Defendant. I
-________________________________ /

STATEM ENT.

Tlie Hudson Tunnel Railroad Company has been duly 
incorporated under and pursuant to the laws of the State 
of New Jersey.

The legality of its incorporation and its powers were 
established by this Court in the case of the M. &. E. R. R. 
Co. vs. The H. T. R. R. Co. at the last term, and the 
only question now is as to the exercise of those powers in 
the condemnation of the land described in the petition.

The motion before the Court now is to dissolve the in-
junction as modified, restraining the Defendants from 
taking the land described in their petition for the appoint-
ment of Commissioners.
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POINTS.

The injunction should be dissolved—

1st. For want of equity in the information.

2d. That the lease from the State to The Morris & Es-
sex Railroad Co. and The J ersey Shore Improvement Co. 
being perpetual, is equivalent to a grant in fee.

Black vs. Del. & Rar. Canal Co., 9
C. E. Green 465.

3d. That the Defendants have the right to condemn 
so much ot the land as is described in their petition for 
the appointment of Commissioners, and when condemned 
to take subject to the lease.

4th. That the right of emenient domain is an essential 
attribute of the State sovereignty, so paramount tljat it
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could not be ceded away, so as to preclude the Legisla-
ture in any case from its exercise.

5th. That the Defendants have not applied to con-
demn any land of the State. The land sought to be con-
demned and taken is a portion of that described in the 
leases or grants to The M. & E. R. R. Co., and The Jersey 
Shore Improvement Co., by which the State has divested 
itself virtually of all interest therein, except the right 
of emenient domain.

6th. That the Defendants have the.right to construct 
their road through the lands of the State of New Jersey, 
under and by virtue of the act of the Legislature of the 
State of New Jersey, as follows :

« An Act to extend the time for completion of The 
Hudson Tunnel Railroad.” Approved March 21, 1874.

1 . Be it enacted by the Senate and General Assembly 
of the State o f New Jersey: That “ The Hudson 
Tunnel Railroad Company,” a corporation duly incorpo-
rated under the laws of the State of New Jersey, is 
hereby allowed two years from the passage of this act in

\
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which to complete its first mile of tunnel ; provided, that 
it shall complete its entire tunnel and railroad within 
four years from the passage of this act,

2 . A n d ie it enacted: That this act shall take effect 
immediately.

Chap. 338, page 1167, Laws of New 
Jersey, 1874.

Indiana Central R. R. Co. vs. State, 3 
Indiana, 421.

Cooley Constitutional Limitations, 2 d 
Ed., 523.

Lexington R. R. vs, Applegate, 8 Dana 
(Ky.) 289.

7th. As to the covenant in the lease, that the State 
will not make any grant or give any authority as to the 
lands in frout of the demised premises, that will constitute 
an element in its value to be computed by the Commis-
sioners.

8th. That The Morris and Essex Railroad Co. and The 
Jersey Shore Improvement Company having become
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virtual owners of the land sought to be condemned by a 
perpetual lease, and the State having divested itself of all 
ownership therein, by said lease, no question can arise in 
this cause which this Court has not already passed upon 
in the case of The Morris and Essex Railroad Company 
vs. The Hudson Tunnel Railroad Company decided at 
the March Term of this Court. This matter is res adju- 
dicata.

9th. That all questions involved in this case were de-
cided by the Court of Errors and Appeals in the case of
M. & É. R. R. Co. et al., vs. H. T. R. R. Co. at the 
March Term last.

H E N R Y  S. W HITE,
Solicitor a/nd of Counsel with Defendant.
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