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1. RECENT LEGISLATION - CLUB LICENSES ISSUABLE TO CONSTITUENT
CHAPTER OR MEMBER CLUB OF A NATIONAL OR STATE ORDER, ORGAN-
IZATION OR ASSOCIATION NOTWITHSTANDING MUNICIPALITY IS "DRY"
BY REFERENDUM. (N.J.S.A. 33:1-46.1, 46.2 & 46.3).

Chapter 365 of the Laws of 1983 (approved October 13, 1983)
amended N.J.S.A, 33:1-46.1 through 46.3 to expand the exception to
the prohibition on the issuance of retail licenses in "dry" munici-
palities, (which are "dry" by reason of negative referenda held
pursuant to N.J.S.A. 33:1-45 or 33:1-46), to also permit club licenses
to be issued "to any constituent unit, chartered or otherwise
duly enfranchised chapter or member club of a national or state
order, organization or association ... which is in possession of
a suitable premises."™ Prior to the amendment, the exception per-
mitted a club license to be issued only to a bona fide golf and
country club, incorporated not for pecuniary gain.

The statute, as amended, now reads as follows:

N.J.S.A. 33:1-46.1

It shall be lawful for the governing board or body of any
municipality in which a referendum has been held pursuant to the
provisions of R.5. 33:1-45 or R.S. 33:1-46, wherein a majority of
the legal voters of said municipality voted "No," to issue a club
license as defined in and regulated by subsection 5 of R.S. 33:1-12,
to any constituent unit, chartered or otherwise duly enfranchised
chapter or member club of a national or state order, organization
or association, or to a bona fide golf and country club in said
municipality, incorporated not for pecuniary gain, and which is in
rossession of a suitable premises and to adopt an enabling
ordinance therefor,

N.J.S.A. 33:1-46.2

The director may, subject to rules and regulations, issue
special permits to a constituent unit, chartered or otherwise duly
enfranchised chapter or member club of a national or state order,
organization or association, or to a bona fide golf and country
club in the event that the said municipality has failed or
neglected to adopt an enabling ordinance as aforesaid, or has
failed or neglected to properly act upon an application by such
a constituent unit, chartered or otherwise duly enfranchised
chapter or member club or a bona fide golf and country club for
2 club license, as aforesaid; the fee for the same shall be
determined in each case by the director and shall not be less
nor more than the fee provided for by subsection § of R.S.
33:1:-12.

N.J.S.A. 33:1-46.3

Nothing in this act shall be deemed to limit or modify any
powers otherwise granted by law to the director.
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2. AMENDMENTS TO REGULATIONS - REGULATION OF WHOLESALER
CREDIT {N.J.A.C, 13:2-7.10(b)4 AND N,J.A.C. 13:2-24.4) -
PROHIBITED PROMOTIONS (N.J.A.C. 13:2-23.16) - TEXTS OF
AMENDED REGULATIONS .

a) N.J.A.C. 13:2-24.4. Regulation of wholesale; credit, has
been amended to permit mail service of a Notice of lelgatlon and to
provide for a transfer of delinguency status of a license to a
transferee of that license. At the same time N.J.A.C, 13:2-7.10 was
amended to delete subsection (a)4, which had required a written
statement, under oath, be furnished by the trgnsfgror and transferee
in a person-to-person transfer, regarding 9b11gatlons out of the
proceeds of the transfer. Such statement is no longer required.

The amendments' proposal appeared in the September 19, 1983 New
Jersey Register [15 N.J.R. 1557(a}]. ?olloylng the requisite comment
period, the amendments were adopted, with minor changes from thg
proposal, and became effective November 21, 1983, upon publication

in the New Jersey Register {15 N.J.R. 1945(b)].

The full texts of N,J.A.C. 13:2-7.10 and 13:2-24.4, as amended,
are as follows:

N.J.A.C. 13:2-7.10 Eearing not required:; reasons

(a) No hearing need be held if no written objection
shall be lodged and the issuing authority determines to
approve the application, but this in ne way reliever the issuing
authority from the duty of making a thorough investigation on its
own initistive,

{b) Mo application shall be approved unless the issuing
authority affirmatively finds and reduces to resclution that:

1. The submitted application form is complete
irn all respects; and

2. The applicant is qualified to be licensed
according teo all standards establighed
by Title 33 of the New Jersey statutes,
regqulations promulgated thereunder as well
as pertinent local ordinances and conditions
consistent with Title 33:; and

3. The applicant has disclosed and the authority
reviewed the source of all funds used in the
purchage of the license and the licensed
business and all additional financing obtained
in connection with the licensed business.

{c) The issuing authority shall not disapprove the application
without first affording the applicant an opportunity to be heard, and
providing the applicant with at least five days notice thereof. The
hearing need not be of the evidentiary or trial type and the burden eof
establishing that the application should be approved shall rest with
the applicant, 1In every action adverse to any applicant or objector,
the issuing authority shall state the reasons therefore,

{d) In the event nc sction is taken on an application for
transfer of a license within 60 days of the date of filing of the
application, the applicant may file an appeal with the director
as if the application had been denied. .

As amended, R. 1983 4. 545, eff, Nov. 21,1983
See 15 N.J.R. 1557(a). 15 N.J.R. 1945ib}
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N.J.A.C. 13:2-24.4 Requlation of wholesaler credit

(a) Credit terms established by an individual wholesaler shall
be offered equally to the entire retail trade unless dif-ferent
terms to individual retail acecounts are justified by the financial
or credit history or risk of the particular accounts.

1. The maximum period for which credit may be extended in
sz)es made to retailers is 30 daye from the date of delivery in the
case of all sales of any type of alcoholic beverage.

(b) In the event that a wholesaler has not received payment in
accordance with the terms of sale as set forth wpon an individual
delivery invoice pursuant te N.J.A.C. 13:2-39.1, such wholesaler
shall, personally or by first class mail, serve a "Notice of Obliga~
tion® upon any such defaulting retailer or ite employee within
three business days after the obligation is due. Bervice shall be
deemed complete on the second business day following the date of
mailing or when perscnal service is made.

1. A "Notice of Obligation® shall inform the retailer in
writing of amount due, the date delinguency occurred, the conse-
quences of non-payment and that, in the event that the claim is
disputed, immediate written notice shall be given to the Division
©of hlcoholic Beverage Control by the retailer which will initiate a
review pursuant to (f) below.

{¢) A wholesaler which has complied with the provisions of (b}
above shall, on the third business day thereafter, cause a written
electronic "Notice of Delinguency” to be transmitted to all whole~
salers of alcoholic beverages who sell to retailers in this State
and to the retailer which is the subject of the Notice. The
“Notice of De-linguency” shall contain the State license number of
the delinquent licensee, the amount due and the date past due.

1. A "Notice of Delinguency” shall not be transmitted by any
wholessler which has received notice that the retailer disputes the
exigtence of an obligation.

2, Any wholesaler which has received a "Notice of Delin-
quency” with respect to a retail account shall not sell alcoholic
beverages to that account on credit terms until it has received a
"Notice of Satisfaction" thereof,

(4} A wholesaler which caused a "Rotice of Delingquency” to be
transmitted with respect to a retail account shall promptly upon
satisfaction of the terms of sale relating to the original trang-
ection (and in no event later than three business days) cause all
persons to whom & “Notice of Delinguency®™ was transmitted to
receive a "Notice of Satisfaction®. The "Notice of Satisfaction®

" shall include S5tate license, humber of the retailer, the date of

satisfaction, and the date originally due.

(e} Any wholesaler which disseminates credit cbligation, de-
linquency, or satisfaction information directly, or through a
credit information agency, shall be responsible fér the accuracy of
the information transmitted to any perscn and shall:

1. Coause to be maintained all information transmittals and
other credit records for a pericd of two years; and

2. Cause to be submitted to the Pivision monthly reports of all
delinquent reteil accounts by license number, license name, the
amount due, and the date doe; and

3. Cause to be pubmitted to the Division annually, evidence in
the form of a report outlining what it or ite agent has done and
will do to insure compliance with ABC credit regulations. :

(f) Upon receipt of a written claim by a retailer that it
disputes the existence of a debt as set forth in a °“Notice of
Obligation™, the Director or his designee will, upon a showing that
either the merchandise was not delivered or that payment has been
made, direct that the matter be set down for informal eonference
with notice to the parties and subject to appropriate interim
orders to preserve the rights of the retailer. In the event that
the dispute has not been resolved by the date of the hearing, the
Director or his designee shall take proofs as to whether or not the
merchandise which is the subject of the ®Notice of Obligation® was
delivered, and/or whether or not payment was made, and i{f so, upon
what date. Ehould the Director or his designee determine that the
“Notice of Obligstion® was accurate, a special ruling shall be
entered directing that a ®Notice of Delinguency™ be ifssued with
respect to the licensee for such period of time as that which would
have transpired between the original ®Notice of Cbligation” and
"satisfaction®. Should it be determined that the original “Notice
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of Obligation™ was insccurate, a special ruling shall be entered
prohibiting the issuance of a "Notice of Delinquency.”™ The party
for whom the determination was adverse shall promptly remit to the
Division such costs as may be determined, which shall in no event
be less than $25.00.

{g) The provisions of this regulation may be relaxed in the
discretion of the Director, upon written petition by a retail
licensee with notice to all creditor-wholesalers, in such in-
stances where a formal debt liquidation plan has been entered into
by such a licengee. In proceedings pursuant to (f) above, the
Director will decline to entertain claims predicated upon set-offg
or other defenses more appropriately resolved by the parties in a
court of competent jurisdiction,

(h) Whenever the 1license of any retail licensee that is
subject to an outstanding "Notice of Delinguency® is transferred or
extended to another person or is subject to & change in corporate
stockholders, the name and address of the transferee or the person
to whom the license has been extended or the same corporate entity
that has its State assigned license number modified because of a
stockholder change shall be placed on the "Notice of Delinquency”
in the place and stead of the transferor or license subject to
extension or stockholder change.

As amended, R. 1983 4. 545, eff. Wov, 21, 1983
See 15 W.J.R. 1557(a),l5 N.J.R. 1945 (b)

b) N.J.A.C. 13:2-23,16, Prohibited Promotions, has been
amended to eliminate a conflict with the recently adopted

N.J.A.c.

13:2-24.11, regulating the use of manufactuers' rebates

and coupons. The amendment was proposed in the September 19, 1983,
New Jersey Register [15 N.J.R. 1558(a)], and adopted upon publication -

of the November 21, 1983 New Jersey Register [15 N.J.R. 1%46(a)].

The full text of N.J.A.C. 13:2-23.16, as amended is as

follows:

N.J.A.C. 13:2-23.16 Prohibited Promotions

(a) No licensee or registrant privileged to sell or
solicit the sale of alcoholic beverages within this State
shall, directly or indirectly, allow, permit or suffer any
practice or promotion that:

1. Offere to the public at large unlimited avajilability
of any alcoholic beverage for a set price; or

2, Offers to a patron or consumer a free drink, gift,
prize or anything of value, conditioned upon the purchase of
an alcocholiec beverage or product, except branded or unigue
glassware or souvenirs in connection with a single purchase
or consumer mail-in rebates offered by alcoholic beverage
producers or importers in accordance with N.J.A.C. 12:2-24.11; or

3. Requires or allows a consumer to prepurchase more
than one drink or product at a time via tickets, tokens, ad-
migsion fees, two for one, or the like, as a condition for
entry into a licensed premises or as a reguirement for service
or entertainment thereon,

As amended, R. 1983 4, 527, eff. Nov.21, 180}
See 15 N.J.R. 1558(s), 1% M.J.R. 1946 (a)
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3. DECLARATORY RULING: DIRECTOR'S DETERMINATION IN THE MATTER OF
PETITIONS OF TODD SEIFERT, ET AL -~ CONFIRMATION OF VALIDITY OF
DIVISION'S PRIMARY SOURCE ~ WHOLESALER DESIGNATION REGULATIONS,
N.J.A.C. 13:2-25,2(a), N.J.A.C. 13:2-25.3(b) and N.J.A.C. 13:2-33.1.

STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF ALCOHOLIC BEVERAGE CONTROL

P e T S D S ¥

In the Matters of:

FINDINGS AND CONCLUSIONS
CONFIRMING VALIDITY OF
REGULATIONS, N.J.A.C. 13:2-25.2(a},
13:2-25.3(b) and 13:2-33.1

TODD SEIFERT, t/a SEIFERT
DISTRIBUTING COMPANY, and
ANTHONY ESPOSITO, t/a
LONGWOOD DISTRIBUTORS,

and

CLAUDIO IODICE, t/a
INTERNATIONAL BEVERAGE
DISTRIBUTOR,

FOR A REVIEW AND HEARING
CONCERNING N.J.A.C. 13:2-
25.2(a), 13:2-25.3(b), and
13:2-33.1.

et et e et W A e gyt

Christine H. Steinberg, Deputy Attorney General
on behalf of the Division of Alcoholic Beverage Control
(Michael R. Cole, Acting Attorney General, attorney).

John J. Byrne, III, on behalf of Todd Seifert,
t/a Seifert Distributing Company, and Anthony Esposito,
t/a Longwood Distributors (Cole, Geaney, Yamner &
Byrne, attorneys)

John A. Herfort, on behalf of Claudio Iodice,
t/a International Beverage Distributor.
(Gelberg & Abrams, of New York, N.Y., attorneys).

Edward G. D'Alessandro and Brian E. Mahoney,
on behalf of the Beer Wholesalers' Association
of New Jersey (D'Alessandro, Sussman, Jacovino &
Mahoney, attorneys}.

David Samson and Douglas P. Black, on behalf
of the New Jersey Wine and Spirit
Wholesalers Association (Wolff &

Samson, attorneys).

Gary M. Nateman, on behalf of the United
Brewers Association, Inc. (Gary M. Nateman,
of Washington, D.C., general counsel).
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Russell W. Shannon, on behalf of the

Distilled Spirits Council of the United

States, Inc. (Russell W. Shannon, of

wWashington, D.C., general counsel).

Peter E. Moll and John Conkle, on behalf
. of Anheuser-Busch Companies (Howrey &
Simon, of Washington, D.C., attorneys;
David C. Welsch, of St. Louis, Mo.,
of counsel).

Bruce L. Montgomery, Thomas H. Milch, and
Edward L. Wolf, on behalf of Miller
Brewing Company (Arnold & Porter, of
Washington, D.C., attorneys).

Ralph J. Savarese, Ray A. Jacobsen, Jr.,
and Paul A. Koches, on behalf of
Heublein, Inc., (Howrey & Simon,
of Washington, D.C., attorneys).

Barry R. Temkin, on behalf of Wine and Spirit
Retailers of New Jersey (Hellring, Lindeman,
Goldstein & Siegal, attorneys).

William B. Schreiber and Michael T. Kelly, on
behalf of Joseph E. Seagram & Sons, Inc.,

(Schreiber & MacKnight, of New York, N.Y.,
attorneys).

BY THE DIRECTOR:

Oon June 1, 1983, and July 6, 7, 8, 11, 12, 13, 14, 1983,
extensive informational hearing51 were held by the Director as to
N.J.A,C. 13:2-25.2(a), 13:2-25.3(b) and 13:2-33.1, which were
adopted in 1979, and which provide:

Notice of the hearings was given by the Director to all parties
known or thought to have an interest, and it was published in its
entirety in the May 23, 1983, Beverage Retaller E?eklx, a New Jersey
alcoholic beverage industry trade publication. The Director -
also discussed the hearings with a reporter of the Newark Star Ledger, -
which carried articles about the hearings and thereby gave further o
notice of them. There was ample opportunity for any interested.
party to be heard, and in fact twenty-nine witnesses testified and
63 exhibits were submitted for the record. Parties were permitted
to submit clarifying questions through the Director, and to directly
question the expert witnesses.
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"gubchapter 25. Diversion, Transshipment and Registered Distributior

® % &

13:2-25.2 Registered Distribution

(a) No plenary wholesale, wine wholesale or
l1imited wholesale licensee shall sell, deliver, or
include in its Current Price List any brand of alcoholic
beverages not acquired from the owner of the brand
or its registered supplier pursuant to N.J.A.C. 13:2-33,
or for which that wholesaler or distributor is not a
registered wholesaler or distributor pursuant to N.J.A.C.
13:2-33, except pursuant to waiver provisions of N.J.A.C.
13:2-33.1(b)3, when granted permission by the Director
upon petition setting forth the brand name, the guantity to
be acquired, the source of supply. and such other information
as the Director may deem necessary.

* & *

13:2-25.3 State Beverage Distributors

% & %

(b) No State Beverage Distributor shall sell,
deliver, acgquire, or purchase Or include in its
Current Price List malt alcoholic beverages not
acquired or purchased from the owner of the brand
or its registered distributors pursuant to N.J.A.C.
13:2-33, except pursuant to waiver provisions of
N.J.A.C. 13:2-33.1(b)3, when granted permission by
the Director upon petition setting forth the brand
name, the quantity to be acquired, the source of
supply, and such other information as the Director
may deem necessary.

»Subchapter 33. Product Information Filing: Brand Registration

13:2-33.1 Schedule of product filing

(a) No licensee shall sell or offer for sale
or deliver, or receive or purchase at vholesale
or retail, any alcoholic beverage, including private
label brands owned by a retailer and exclusive brands
owned by a manufacturer or wholesaler and offered for
sale or sold by such manufacturer or wholesaler exclusively
to one New Jersey retailer, unless there is first filed
with the Director of the Division of Alcoholic Beverage
Control for each calendar year a schedule listing the following:

1. 1Its correct brand or trade namej

2. 1Its nature and type;

3. 1Its age and proof of alcoholic content when
stated on the label;

4. The standard number of unit containers per
standard case;




PAGE 8 BULLETIN 2433

5. The capacity of each unit containex; and

6. The names of all New Jersey licensees acknowledged
by the filer to be an authorized distributor of
the product at wholesale.

(b) The schedule shall be filed by:

1. The manufacturer or wholesaler who owns
such brand; or

2. A wholesaler selling such brand who is appointed
as exclusive agent by the brand owner for the
purpose of filing such schedule; or

3. Any wholesaler with the approval of the
director in the event that the owner of
such brand does not file or is unable to
file a schedule or designate an agent for
such purposes; or

4. In the case of private label brands, by the
manufacturer or wholesaler supplying such
private label brand to the retailer or by
any wholesaler having authority, in writing,
from the retailer owning such private label
brand, except where the alcoholic beverages
are imported by the retailer under a special
permit issued by the director, in which
case the retailer shall file the schedule
and the labels."”

The hearings were the result of a remand order issued by

Part B of the Appellate Division on October 18, 1982, in Todd Seifert,

t/a Seifert Distributing Companyz_and Anthony Esposito, t/a Longwood

Distributing Company3 and Anthony Esposito, t/a Longwood Distribu-

tors vs. John F. Vassallo, Jr., Director of the Division of Alcoholic

‘Beverage Control of the State of New Jersey, Docket No. A-345-82T3,

wherein the Court said:

2Todd Seifert, t/a Seifert Distributing Company, who holds a State
Beverage Distributor license, (which type license permits sales to

be made to consumers at retail, with some exception, as well as
wholesale sales), has been a designated distributor of Ballantine
‘and Utica Club since 1933. 1In 1978, Todd Seifert began transshipping
other brands, for which he is not a registered distributor. The
transshipped brands now constitute about 85% of his business.

3§nthony Esposito, t/a Longwood Distributors, is also a State Beverage
Distributor licensee and has been in business for about 27 years.



BULLETIN 2433 PAGE 9

*appellants' motion for a stay of the application
of N.J.A.C. 13:2-25.3(b) as to Seifert Distribu-

ting Co. and Longwood Distributors pending appeal
is granted. '

»wWe have serious doubt that the regulation in
question serves any valid public purpose, and

it may be unreasonable. The regulation had been
stayed by the Director, Division of Alcoholic
Beverage Control, from June 2, 1980 until August 10,
1982, when the decision in this matter was rendered
based upon evidence presented at a hearing held

on July 10, 1980. 1In these circumstances, we Sua
sponte order the matter remanded to the Director,
Division of Alcoholic Beverage Control, for a
hearing to determine whether the regulation serves
a valid public purpose or is unreasonable. Oon

such remand evidence may be offered of the impact,
if any, of the stay of the regulation beginning

on June 2, 1980 upon the goals purportedly served
by the regulation. Such other evidence of the
impact of the regulation may be considered as -
parties may present.

"The proceedings on this appeal shall be suspended
pending completion of the proceedings on remand.
Following completion of the remand, appellants

may file an amended notice of appeal or may withdraw
their appeal in the event the determination on the
remand is favorable to their position. Should the
appeal be continued, the schedule for filing appellants’
brief and appendix shall be determined in relation to
the time of filing an amended notice of appeal.”

A second Appellate Division matter, Claudio Yodice t/a

International Beverage Distributor? vs. John F. Vassallo, Jr.,

(Footnote 3 continued) .

About 1974 he was subcontracted by Warren Distributors, an
authorized Genesee distributor, to distribute the brand in Morris
and Sussex Counties. He did this until 1977, when Warren took

over those two counties itself. Esposito then turned to trans-
shipping. In 1979, he sold the business to John Roe, but took

it back in 1980 after default by Mr. Roe. Longwood is an authorized
distributor of a number of small, primarily imported brands.

4Claudio Todice, t/a International Beverage pistributor,

first applied for and was issued a limited wholesale license in May
of 1982. He is a designated distributor for Pearl Beer and trans-
ships the balance of the alcocholic beverages he has been distributing.
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Director of the pivision of Alcoholic Beveragée Control of the

Sstate of New Jersey, Docket No. A-5420-81 T3, was consolidated

for the purposes of the hearings as the result of a Maﬁ 6, 1983,
order by Part F of the Appellate bivision, whefein the Court
granted Claudio Todice t/a International Beverage Distributor's
"motion for temporary remand and stay of the application of
N.J.A.C. 13:2;25.3(b) (sic) pending appeal ... pursuant to the
same conditions incorporated in the order of Judge Botter

dated October 18, 1982, in the matter of Seifert pDistributing
Company and Longwood pDistributors," supra. That order referred
to N.J.A.C. 13:2-25.3(b) but should have referred to N.J.A.C.
13:2-25.2(a) as Claudio Iodice holds a limited wholesale license
rather than the state beverage distributor license held by both
Todd Seifert and Anthony Esposito. The effect of both sections,
which will be dealt with in detail, js substantially similar,
and both can be collectively considered New Jersey's "Primary
Source" regulations.

Although the Appellate pivision's orders did not mention it,
N.J.A.C. 13:2-25.2(a) and 13:2-25.3(b) cannot be considered without
also considering the "Brand Designation™ or vprand Registration®
regulation, N.J.A.C. 13:2-33.1. Consequently, the Director
gave notice, on May 9, 1983, that the hearings to commence on
~ June 1, 1983, would encompass all of the aforementioned regulations..
The Director additionally announced that the hearings would also
serve the purpose of evaluating the said regulations pursuant to
Executive Order 66 (1978}, which would cause them to expire on

April 12, 1984, unless re-adopted.
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This was not the first hearing concerning the brand registra-
tion and primary source regulaiions in question. Prigr to their
adoption in April, 1879 hearings were held by former Attorney
General John J. Degnan and former Director Joseph H. Lerner and
their staffs on February 8 and 9, 1979. Those hearings were to
consider the adoption of the "deregulation® package of regulations,
of which the brand registration and primary source regulations were
a part. ?ollowing those hearings and the adoption of the regula-
tions, Todd Seifert t/a Todd Seifert Distributors Co. and Longwood
pDistributors, Inc. petitioned the Division for a review of the
primary source regulations and to have them stayed as to them.
Former Director Lerner held hearings on July 10, 1980, but
no decision was rendered by him, apparently due to the pendency
before the United States Supreme Court of an appeal from a California

Court of Appeal decision, Norman Williams Company v. Baxter Rice,

108 Cal. App. 34 348, 166 Cal. Rptr. 563 (1980), which had ruled

that a California statute,5 jdentical in effect to the New Jersey
primary source regulations, was unlawful under the Sherman Antitrust
Act and thus preempted under the Supremacy Clause of the Consti-
tution of the United States.

It was after the reversal of that california decision by the

United States Supreme Court in July, 1982, {see, Rice v. Norman

williams Co., © U.8. ' . 102 85, Ct. 3294, 73 L E4 24 1042, 50 U.S.

L.W. 5052 (6-29-82) (1982)) that I, following a review of the record

SCaliforﬁia Business and Professions Code Section 23672 providés

that a "licensed importer shall not purchase or accept delivery of
any brand of distilled spirits unless he is designated as an authorized
importer of such brand by the brand owner or his authorized agent."
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and transcripts of the prior hearings, upheld the validity of

the brand designation and primary source regulations and vacated

the stays of enforcement as to the petitioners in those proceedings.

In the Matter of the Petitions of Todd Seifert, t/a Seifert Distribu-

ting Co. and longwood Distributors, Inc. for a Review and Hearing

Concerning N.J.A.C. 13:2-25.3(b), A.B.C. Bulletin 2428, Item 3

(August 10, 1982). 1In that Order Vacating Stay of Enforcement,
entered on August 10, 1982, the public purposes served by these
regulations were noted:

"After reviewing the transcripts and written summa-
tions of counsel, the Supreme Court's decision in
Rice v. Williams, supra, and my responsibilities as
Director under Title 33, it is my determination

that the public interest is and will continue to

be best served by the brand registration regulations.

"An important responsibility of any Director of
the ABC is to ensure that all taxes on sales of
alcoholic beverages are properly paid, and that
all licensees responsible for the payment of
those taxes are easily identified. N.J.S.A.
33:1-39 specifically empowers the Director

to make regulations regarding taxes and their
enforcement. The two regulations under considera-
tion substantially aid in identifying licensees
subject to taxation through the filing of reliable
and verifiable documentation. The State Supreme
Court recognized the validity of this in Heir v.
Degnan, 89 N.J. 109, 125 (1980), when it upheld a
challenge to N.J.A.C. 13:2-25.1.

"The regulations under consideration also serve at
least two other purposes. First, they provide a
certain degree of stability within the market and in
the economic structure of the industry within the
State. Brewers can rely upon distributors selected
by and answerable to them. Designated distributors
can provide a higher level of service to retailers,
including point of sale marketing aids. Designated
 distributors need not fear attempts by undesignated
distributors to take a free-ride on their marketing
efforts. Retailers are benefitted by reliable
service from designated distributors and are able to
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complain directly to the brewer if service is
lacking. A retailer which deals with undesignated
distributors may not have an effective source to
which to make complaints because the brewer has no
control over undesignated wholesalers. Consumers
of this State are protected as to availability of
product, proper channels for complaints and assured
(sic) collecting tax revenues. Coupled with these
benefits to the various segments of the industry and
to consumers are the stability and security which
the regulations provide to the economic investments
of the designated wholesalers and their employees
in this State. Undesignated wholesalers can wreck
havoc on 8istribution and supply planning and on
the quantum of employment and man-hours required
to make such distribution and provide such service,
thereby creating job insecurity and unemployment.
Trade stability has always been recognized as
important in the regulation of alcoholic bevirages
n this State. Heir v. Degnan, supra, at 114 and
Grand Union Co. V. Sills, %3 N.J. ggﬁ (1964). It
continues to be important today, and is a very
important consideration herein.

*a second purpose served by the regulations is
quality control. The testimony by Mr. Garrity,

Mr. Tripuka and Mr. Lonergan indicates that the
"1ife' of beer is fairly short and that it must

be properly warehoused and checked before sale.

The consumers of the State have a right to expect
beer being purchased to be at its peak in flavor

and quality. Both petitioners testified that there
is no problem with the quality of the beer which they
sell. But neither petitioner is supervised by the
brewers whose beers are sold, and neither has any
contractual responsibilities to those brewers.

Under these circumstances, it is not unreasonable to
expect that beer, which has been purchased outside
the brewers' established distribution network, may
be less fresh and/or less well cared for than beer
sold by designated distributors. '

"Although I do not consider the quality control

jssue to be the primary reason for enforcing the
regulations, it does merit consideration. Enforce-
ment of the regulations ghould insure that putdated
or stale beer is not offered to the consuming public.®

Notwithstanding the conclusions of the Director, upen

appeal of the Order Vacating Stay of Enforcemeht, supra, by
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petitioners Seifert and Esposito, the Appellate Division remanded
for further hearings as discussed above. 1In compliance with the
remand order, I held the June and July, 1983, hearings.

Upon consideration of the entire record of the June and
July, 1983, hearings, which were very extensive, as well as
the records and transcripts of the prior proceedings and hearings
of February 8 and 9, 1979, and July 10, 1980, supra, and substantial
portions of the record of proceedings on the Malt Beverage Inter-
brand Competition Act (S. 1215 and H.R. 3269) before the Committee
on the Judiciary of the United States Senate and the Subcommittee
on Monopolies and Commercial Law of the Committee on the Judiciary
of the House of Representatives, held in the Second Session (1982)
of the Ninety-Seventh Congress, and having also carefully con-
sidered the arguments advanced by a number of counsel in very
well written and extensively documented briefs and memoranda, I
cannot but continue to conclude, as I did in the order of August 10,
1982, supra, that the Brand Designation and Primary Source Regu-
lations, N.J.A.C. 13:2-33.1, and 13:2-25.2(a) and 25.3(b), are
valid, reasonable and necessary to protect the goals of alcoholic
beverage control and that the public interest is and will continue
to be best served by the continuation of these regulations; and they
should be re-adopted upon expiration pursuant to executive Order 66,
(1978) in April, 1984. The interests of the State of New Jersey and its‘
residents in a stable alcoholic beverage industry, capable of being
controlled and monitored, significantly outweigh any particular limitea

interests of the petitioners. Those findings and conclusions as
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enunciated by me in the prior Order were confirmed and strengthened
by the evidence produced at the July, 1983 hearings. If I had any
previous doubt as to the wisdom of my predecessor in adopting the
Brand Registration and Primary Source Regulations, I do not now.
There is no doubt whatsoever that these regulations are valid

and reasonable and serve a valid public purpose, as will be explained

in greater detail.

Although the petitioners have suggested that, because of
the remand, the primary source regulations do not carry the usual
presumption of validity, I do not agree. I see the remand as a
question raised by the Appellate Division without benefit of a full
record and based on a question as to whether there could be any
validity to a regulation that has had its effectiveness stayed for
a period of three years. The Court was merely guestioning the
necessity for the regulations if a long period could pass without
the enforcement of the regulations. In that limited context of the
stay granted to the petitioners, it is a fair guestion.

To answer that question raised by the Appellate Division as to
"the impact, if any, of the stay of the regulation beginning on
June 2, 1980 upon the goals purportedly served by the regulation,"
it is necessary to note that the primary source regulations were
only stayed as to the petitioners, Seifert and Longwood, since 19B0.
A third distributor, Jaybee Supply Corporation, which has since
ceased active operation of its limited wholesale license, was

granted a: stay in June, 1981.6

................................

Finally, as noted above, Claudio” Iodice

Appellate Division Docket No. 4343-B0T3.
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was granted a stay in May of 1983. None of the approximately 270
other distributors or wholesalers, other than those four, had or
even requested a stay of the enforcement of the primary source
regulations. Therefore, the impact of the stay on the goals and
objectives of the primary source regulations was minimal, although
there was ample efidence produced at the hearings that there has been
some, even if not significant, adverse effect on the stability
of the industry, as a result of the stays granted to the petitioners.
The primary source regulations have been in effect as to all
other wholesalers and distributors, and they have generally accomplished
their purposes. To eliminate the regulations would literally open
a Pandora's box and would unguestionably create a chaotic and un-
stable distribution system, complete with the problems the primary
source regulations are designed to prevent.

Thus the fact of the remand or the fact of the stay of the
primary source regulations as to two, or even as to the four
distributors, can in no way be suggestive that the regulations are

not valid. As the Supreme Court noted in Heir v. Degnan, 82 N.J.

109 (1980), at 122:

%, ..Deference must be given to the Director's
expertise in this field and regulations duly
adopted by him are to be accorded a presumption
of validity. New Jersey Guild of Hearing Aid
Dispensers v. long {75 N.J. 544 (1978)], 75 N.J.
at 560-562. That presumption is overcome only
when it is shown that the regulation is clearly
unreasonable and has no rational relationship to
the purpose intended. Consolidated Coal Co. V.
Kandle, [105 N.J. Super. 104 (App. Div. 1969),
~aff'd o.b. 54 N.J. 11 (1969)}, 105 N.J. Super.
at 117.°

o
-
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No guestion has been raised that the Director lacked the
statutory authority to adopt the brand designation and primary
source regulations nor that they were not lawfully adopted in
accordance with proper administrative procedure. It is not
necessary to go into those matters, especially since, as will
be seen later, there is a very broad power delegated to the Director
by legislative fiat and the regulations were certainly proper exer-
cises of that power. Also, the issue was disposed of in Heir

v. Degnan, supra., at 82 N.J. 118-119.

It is therefore clear that the sole guestion regarding the
regulations can be whether the regulations have a rational rela-
tionship to the purpose intended. It is not whether, as peti-
tioners have suggested, there might be another way to accomplish
those same goals. The administrative action, as taken, has a

presumptlon of reasonableness. "As was said in Pacific States

[Box and Basket Co. v. White, 296 U.S. 176, 56 5.Ct. 159, 80 L.Ed.

138, 101 A.L.R. 853 (1935)], quoting from Borden's Farm Products Co.,

Inc. v. Baldwin, 293 U.S. 194, 209, 55 S.Ct. 187, 79 L.Ed. 2Bl

(1934), when legislative action taken by an administrative agency
is called into question, 'if any state of facts reasonably can be
conceived that would sustain it, there‘is a presumption of the
existence of that state of facts***,' Those who oppose it 'must
carry the burden of showing by a resort to common knowledge or

other matters which may be judicially noticed, or to other legitimate

proof, that the action is arbitrary.'” Consolidated Coal Co.,

et al. v. Kandle, et al., supra., 105 N.J. Super. at 118-119. Ih
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dealing with the primary source and brand designation regula-
tions, the evidence shows not just "any state of facts” that can
reasonably be conceived to sustain it, but several. Any one is enough -
for a valid regulation. The validity of a regulation, however,
also depengs on its being consistent with the policy of the under-

lying legislation. In the Matter of the Schedule of Rates for Barnert

Memorial Hospital, 92 N.J. 31, 39 (1983); New Jersey Guild of Hearing

Aid Dispensers v. long, supra, at 75 N.J. 562. Therefore, to see

that the brand registration and primary source regulations are
consistent with the policy of the legislative enactments and are
within the authority given to the Director, a review of the legisla-
- tive and administrative history of alcoholic beverage control in

general and of these regulations in particular is helpful.

Grand Union v. Sills, 43 N.J. 390, 398-402 (1964), sets out

a very good and succinct outline of the regulation of the sale
of alcoholic beverages and it is worth repeating here:

"Because of its inherent evils, liquor has
always been dealt with as a subject apart.

- (Citations omitted). 1Its sale may be pro-
hibited entirely or permitted under severe re-
strictions. (Citations omitted.) In colonial
days there were laws licensing and restricting
the sale of liquor, and, after the revolution,
there were comparable enactments which, though
revised from time to time, always gave clear
recognition to the dangers and the need for
controls. (Citations omitted).

"Despite the licensing restrictions, abuses in the
liguor industry prevailed during the nineteenth cen~
tury and early twentieth century, and gave rise to
much public concern. The tied house system (ci~
tation omitted) contributed to sales stimulations



BULLETIN 2433 PAGE 19

which ran counter to the goal of temperance, and
relations between liquor and legislative interests
were oftentimes unholy in nature. In 1844 the
territorial legislature of Oregon adopted a pro-
hibition law and its action was followed by similar
enactments in many states, not, however, including
New Jersey. In 1919 a national policy of prohibition
became effective through the adoption of the eighteenth
amendment and sales of alcoholic beverages became
unlawful in our State as well as elsewhere. The
unfortunate experiences of the prohibition era need
not be recounted here; suffice it to note that in
1933 the national policy was terminated through the
adoption of the twenty-first amendment. Control
was returned to the states which immediately set
about to establish their own systems. Seventeen
states adopted some form of public monopoly. (Ci-
tation omitted). This had the high virtue of
eliminating sales stimulations but it involved the
displacement of private operation by public opera-
tion. The New Jersey Legislature chose to retain
private operation while surrounding it with com=
prehensive safeguards designed to promote temperance
and to eliminate the racketeer and bootlegger and
other abusive incidents of the liquor traffic. L.
1933, ¢. 436; N.J.S.A. 33:1-1 et seg.; N.J.S.A.
33:1-3; N-J.S.m39.

"New Jersey's Control Act ... broadly authorized

the Commissioner to adopt requlations dealing with
practices unduly designed to increase consumption

and with such other matters as might become necessary
in the stringent administration of the law. N.J.S.A.
33:1-39. 1In Franklin Stores Co. V. Burnett, 120 N.J.L.
596, 598 (Sup. Ct. 1938), this regulatory power was
upheld in an opinion which reaffirmed the State's
'practically limitless' power to regulate the liquor

industry. See Blanck v. Mayor and Borough Council
of Magnolia, 38 N.J. 484, Z%O-Igi (1562} «---

"In the years following New Jersey's adoption of its
Control Act there were many amendments which had a common
.thread. They were designed to aid in the stabiliza-
tion of the industry and in the promotion of temper-
ance through the curbing of competitive practices
which tended to stimulate sales. In 1938 the Legis-
lature authorized the Commissioner to prohibit or
regulate the sale of alcoholic beverages in violation
of fair trade contracts (L. 1938, c. 208; N.J.S.A.
33:1-23.1); the preamble fo the statute noted that
indiscriminate price cutting and excessive advertising
of cut prices were '‘detrimental to the proper operation
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of the liquor industry and contrary to the interests
of temperance.' In Gaine y. Burnett, 122 N.J.L. 39
(Sup. Ct.), aff'd. 123 N.J.L. 317 (E. & A, 1939),

the court held that even without this specific legis-
lation the Commissioner had power to fix ligquor prices
and promulgate price regulations; in the course of

its opinion it pointed out that the fixing of liquor
prices was 'an ancient method to prevent abuse in

the use of a commodity of much social disadvantage.'
122 N.J.L. at p. 43. (Citation omitted).

"In 1939 the Legislature prohibited discriminatory
grantes of discounts to liquor retailers and authorized
the Commissioner to adopt regulations dealing with
maximum discounts and related matters; the statutory
preamble set forth that grants of discounts to selected
retailers had contributed to destructive price wars
which had unduly increased the consumption of alcoholic
beverages and were ‘'detrimental to the proper operation
of the liquor industry and contrary to the interests

of temperance.' L. 1939, c. 87; N.J.S.A. 33:1-89;

Duff v, Trenton Beverage Co., 4 N.J. 595, 602-604 (1950).
Tn 1942 the Legislature prohibited discrimination in
liquor sales to wholesalers by distillers, importers

and rectifiers. L. 1942, c. 264; N.J.S5.A. 33:1-93.1...."

Grand Union Co. v. Sills, supra, specifically dealt with the statute

limiting beneficial interest in retail liguor licenses to two
(N.J.S.A. 33:1-12.31, et seq.), but the reasoning of the Court is
equally applicable here. In speaking of that statute, the Court
went on to say, at 43 N.J. 403-404:

"In any event, we do not sit here as a superlegislature
nor do we concern ourselves with the wisdom of Chapter
152. Our function is to determine whether the Legis-
lature has gone beyond the outer limits of its con-
stitutional power. Even when dealing with an essential
commodity, the Legislature is said to have broad power
to adopt trade prohibitions and regulations deemed
necessary for the protection of the public health,
safety, morals or general welfare (citations omitted);
and as has already been pointed out, when dealing with
a nonessential and inherently dangerous commodity such as
liquor, its power is said to be almost without limit.
(Citations omitted)."
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Consonant with the broad authority spoken of in Grand Union

Co. v. Sills, supra, about 1950 a primary source regulétion was

promulgated as to alcoholic beverages other than malt alcoholic

beverages. Under that regulation (former A.B.C. Regulation 34),

wholesalers were permitted to purchase only from the owner of the
brand or its authorized supplier, or from another wholesaler
authorized by the supplier to distribute that brand. That regula-
tion continued in effect since its promulgation and has now been
continued in the current brand registration and primary source
regulations under consideration in this matter.

The current brand designation and primary source regulations
have their more immediate origin in the investigation of the
alcoholic beverage industry commenced by the Office of the Attorney
General in November, 1976. The purpose of that investigation was:

"(1) to determine whether there are violations

of existing rules and regulations that reguire the

administrative attention of the Division of Alccholic

Beverage Control; and

"(2) to determine whether existing statutes and regula-

tions should be amended or supplemented in any respect

to improve control over trade practice of the industry...."

(Report of Division of Criminal Justice Antitrust Task
Torce to Study the Alcohcolic Beverage Industry, Page l).

Alfred J. Luciani, who headed that Task Force for the Office of the
Attorney Geheral, indicated in his testimony at the July, 1983
hearings that a major problem encountered in the investigation was
the lack of information that existed in 1977 and 1978 at the Division
of Alcoholic Beverage Control, especially as to who was actually
engaged in the alcoholic beverage industry. Because of that, the

Task Force judged it necessary to create a mechanism whereby brand




PAGE 22 BULLETIN 2433

owners and their channels of distribution could be identified.

(See also, Task Force Report, page 6). Among the specific recom-

mendations of the Task Force was "the introduction of formal
brand and distributorship registration by suppliers to replace
the present practice of merely adopting Federal label filings."
(Task Force Report, page 70).

It must be noted that although the Task Force spoke only of
"brand and distributorship registration," that term of necessity
includes the primary source regulations for without them brand
registration alone is meaningless.

Following release of the Task Force report, the informational
public hearings referred to eaflier were held on February 8 and 9,
1979. Thereafter, proposed amendments, which included the brand
registration and primary source regulations under consideration,
were prepared and the notice of intention to adopt was published on
June 7, 1979‘at 11 N.J.R. 285 following the applicable provisions
of the Administrative Procedure Act, N.J.S.A. 52:14B-4. Follow-
ing the'comment period and a modification of the proposal to
permit non-registered distributors to sell products acquired from
designated or registered wholesalers, the regulations were so
adopted and ultimately became effective February 11, 1980. The
brand registration and primary source regulations were codified
as N.J.A.C. 13:2-33.1 et seq., 13:2-25.2(a) and 13:2-25.3(b)
respectively, and they are still in effect today. Of course,

they are the subject of these proceedings.
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Although the regulations7'promulgated as a result of the

Task Force recommendations, of which regulations the brand
registration and primary source regulations are a part, were to
be effective earlier, the effective date was delayed due to

two suits filed by liquor retailers and wholesale solicitors

to challenge the package of regulations. See Heir v. Degnan,

supra. When the Supreme Court entered its decisions on February 11,
1980, affirming most of the reguiations, including the brand
registration and primary source regulations as being properly

adopted (Heir v. Degnan, supra, at 82 N.J. 118-119) and within

the statutory and inherent power of the Director to adopt, the
regulations became effective.
In specifically speaking of N.J.A.C. 13:2-25.1, the Court,

in Heir v. Degnan, supra, at 82 N.J. 125, said:

"The regulation implements the statute and serves
the valid purpose of preventing the diversion

of alcoholic beverages and assuring the proper
collection of taxes under the Alcoholic Beverage
Tax Law, N.J.S.A. 54:43.1. The argument that

both the new and the 0ld regulations are anti~-
competitive and therefore invalid fails to consider
the purpose for the statute and regulations, supra,
and the benefit to the State resulting therefrom.

This same language can aptly be applied to the primary source
regulations, which are companion to and part of the ones addressed

by the Supreme Court.

Tughese regulations eliminate retail price maintenance in the
alcoholic beverage industry except for sales below cost and other-
wise modify significantly the previous policy of the ABC regarding
price controls and competition.” Heir v. Degnan, supra, at 82
N.J. 113. . .
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As I said in the August 10, 1982, Order Vacating Stay of

Enforcement, supra, and as was confirmed by the testimony of Division

of Taxation Director John R. Baldwin, in the June-July, 1983, hearings,
the regulations under consideration substantially aid in identifying
licensees subject to taxation through the filing of reliable and veri-
fiable documentation. The "audit trail"™ which the brand registration and
primary source regulations establish is an indispensable element

in the tax collection and tax enforcement of the very substantial

taxes ($136 million in 1982) paid by the New Jersey alcoholic

beverage industry. The regulations afford the means for a higher

level of tax enforcement than in other industries, and with a

minimum of collection problems, because of the enhanced audit
capability. Where transshipping occurs, there is a greater like-
lihood of tax evasion since the only means of verifying sources

of supply to a wholesaler (the basis for the excise or gallonage
tax~-see N.J.S.A. 54:41-1 et seg.) is what is reported by the
transhipping distributor. If such distributor does not wish to

pay all taxes, or engages in cash or invoiceless purchases to

avoid records and to be able to minimize prices by excluding

taxes, he would simply not report those purchases, and tax

auditors would have no means of verifying them, except for the
off-hand, slim chance of catching such a recordless shipment

in progress. The regulations have protected the tax collections

and provided an oiderliness which is virtually without precedent.

To do otherwise than maintain this effective tax tool would not be

in the best interests of the State of New Jersey.
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gimilarly, the very tax base generated by the algoholic
beverage industry must also be considered. The orderliness
created by the regulations also serves to protect those revenues.
Without the regulations, the sources of the substantial funds
can be undermined to the detriment of the State. We would be
remiss to let this happen, and in fact it would constitute a
dereliction of the duties of the Director which require him to
"make, or cause to be made, guch investigations as he...shall deem
proper in the administration of this chapter and of any and all
other laws now or which may hereafter be in force and effect
~ concerning alcoholic beverages, or the manufacture, distribution
or sale thereof, or the collection of taxes thereon....” N.J.S5.A.
33:1-35. The brand designation and primary source regulations
enhance these "investigations."”

Based on the language of the Court in Consolidated Coal Co.,

et al. v. Kandle, et al., supra, the tax enhancement goal of

the regulations is sufficient to sustain them. There are, however,
several other positive results of the regulations, many of which
are also worthy of consideration or at least mention. Several of
them would also each be sufficient rationale on which to base the
regulations. Taken in totality, they unquestionably support their
validity.

A second major effect or impact of the brand registration
and primary source regulations is providing a strong degree of
stability within the marketplace and also in the structure of the

alcoholic beverage industry within New Jersey. This not only is in
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*

keeping with the fundamental purpose of alcoholic beverage control

in this State, which is to insure a stable industry (Heir v. Degnan

supra, 82 N.J. at 128; Affiliated Distillers Brands Corp. v. Sills,

56 N.J. 251, 260 (1970): Grand Union Co. v. Sills, 43 N.J. at 404),

but is also in the best interests of the consuming public, protecting
both availability and price, while at the same time assuring con-
sistency with the sensitive social aspect surrounding alcoholic
beverages.

A three-tier (manufacturer, wholesaler, retailer) distribution
system is essential to maintenance of the restrictive control
scheme established in this State. One of the prime features of
it is its assuring widespread distribution and availability of
product. Small distillers, vintners and brewers, as well as
larger ones, can depend on designated wholesalers to service
their products in accordance with their requirements and to distribute
them to large and small, profitable and not-so~profitable retail
accounts as well, without fear of other unauthorized distributors
utilizing their efforts and usurping the more profitable accounts, which
is exactly what the evidence points to as happening with transshipping.
Without this protection afforded by the brand registration and -
primary source regulations, there is no incentive for new suppliers
‘to enter the market, thereby depriving consumers of new products or
as large a selection as is now available. Similarly, there is
also an adverse effect on the marketing efforts and effective-
ness of smaller suppliers, thereby further diminishing the widé-
spread availability of brands. Transshippers' interests lie in

selling primarily to the larger, more lucrative retail accounts
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and at the same time selling only the more popular pr9ducts
and packages, rather than a full line of products, sé'that the
eéénomic viability of designated wholesalers who must by contract
gervice all accounts large and small, and do so with a full and
complete product line, is frustrated by their actions.

It is noteworthy that all the petitioners in these proceedings
are designated distributors for one or more smaller brands. Yet
a review of their filed Current Price Lists, as well as the testi-
mony at the hearings, shows a pattern of their placing emphasis
on the transshipping and sale of major brands and popular packages
for which they ére not authorized. This must of necessity also
be detrimental to their authorized brands.

Manufacturers of alcoholic beverages, and particularly brewers,
rely substantially on their designated distributors to promote
and advertise their products and to primarily maintain the products’
quality and integrity. Malt alcoholic beverages, wines and some
liqueurs are essentially food products and require proper handling
for maximum quality. Manufacturers are understandably insistent
in requiring rigid standards for handling, storing and marketing
their products. Climate cohtrolled warehouses, refrigeration,
proper and suitable delivery eguipment and appropriate fraining
of personnel are among the primary requirements. Although protec-
tion of the gquality and freshness of the product is primarily
for the economic benefit of the brand owner, it is not without
benefit to thé consumer. Better for him to have the assurance of

a quality product as a result of the regulatory system permitting
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it than to acquire a product that has not been handled:to
standards. 1In such a situation, which can occur through trans-
shipping, to where can the consumer go to complain?

Because of the guality and integrity reguirements placed
on the distributors, as well as the expectations that the desig-
nated wholesalers will assist in the advertising and development
of the product line, the designated distributors must and have
made large capital investments, and maintenance of these invest-
ments provides employment security and economic benefit to the
State, as well as to the tax structure previously considered.
The brand registration and primary source regulations protect
this. Transshippers and undesignated wholesalers raise havoc
with it by taking unfair advantage of, or a “"free-ride" on, the
expenditures made by the designated distributors of a product.
If such is permitted to occur, there will be no incentive for
such expenditures and capital investment to be made. The number
of wholesalers will diminish, and the entire structure of a now-
stable industry will suffer. At the same time, there is little
evidence, other than speculation, that prices would even be
more favorable at the consumer level. The evidence, when care-
fully analyzed, even suggests the contrary.
| Another benefit accruing to the State as a result of the
brand regisfration and primary source regﬁlations is that they solved :
the problem of knowing who the alcoholic beverage industry members

are. The importance of this becomes apparent when the statutory
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mandates of Title 33, Intoxicating Liquors, of the Revised

Statutes8 are considered. Those mandates which are oijnecessity‘
carried over into regulations, cannot even begin to be accomplished
without a satisfactory and certain method of identifying the
participants in the industry. The brand designation and primary
source regulations accomplish it in a very effective way.

In rejecting a recent challenge to N.J.S.A. 33:1-93.6, et
seg., which prohibits discrimination in the sale of nationally
advertised brands of alcoholic beverages, other than malt alcoholic
beverages, by suppliers to wholesalers, the Supreme Court spoke
of N.J.A.C. 13:2-33.1, the brand registration regulation we are
considering. 1In dismissing an argument that the brand registration
regulation was promulgated to allow a party to side-step the
provisions of N.J.S.A. 33:1-93.6, et seg., the Court said, "...the
true purpose of the registration requirement was expressed by the
Director: |

'The regulations of the pivision of Alcoholic

Beverage Control are an extension of the exercise

of the full plenary powers of the State of New Jersey

to regulate the sale and distribution of alcoholic

beverages within its boundaries pursuant to the

Twenty-first Amendment. 1In that regard Sub-chapters

25 and 33 of the regulations are designed to assist

the State in identifying the distribution network

of alcoholic beverages to insure tax integrity

(See, N.J.A.C. 13:2-24.1, 14.6, 24.8, 25.1, et seq.,

33.1 et seq., 39.1 and 39.2). The State simply

wishes to know what products are being distributed
within the State and by whom. The information is of

8§.5.8.A. 33i1-3 summarizes the statutes and regulations: "It
shall be the duty of the commissioner (now 'director') to supervise
the manufacture, distribution and sale of alcoholic beverages in
such a manner as to promote temperance and eliminate the racketeer
and bootlegger.”
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~great significance under circumstances such as
are now present here, where a State has recently
repealed a system of industry price maintenance
and permitted a more pro-competitive market.'

{ In the Matter of the Brand Registration of Certain
'Western' Malt Beverages, A.B.C. Bulletin 2391, item 4,
March 4, 1981.)"

Joseph H. Reinfeld, et al. v. Schieffelin & Co., etc., et al,

N.J. (1983).

The last major positive effect of the brand registration and
primary source regulations is the promotion and enhancement of
interbrand competition. The petitioners' primary argument has
been that the regulations are anti-competitive and violative of
antitrust laws. On the basis of all the evidence at the hearings,
-I can do nothing short of totally rejecting that argument, even
though these proceedings were not intended as an antitrust pro-
ceeding. Since there are other valid reasons for the regulations,
it is not necessary to even go into the antitrust or competition

arguments (see, In the Matter of the Schedule of Rates for Barnert

Memorial Hospital, supra), but the quantity of argument and evidence

compels me to do so.

Petitioners have dwelt at length on territorial exclusivity
of the distributorship designations by the brewers. I first note
that the brand registration and primary source regulations do not
compel any territorial arrangements; they merely require a regis-
tration of authorized wholesalers and, to give such registration
meaning, prohibit sales by a non-registered wholesaler, unless
such non-registered wholesaler has acquired the product from an

authorized wholesaler. What the supplier (brewer, vintner or
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distiller) does by way of vertical restraints, and the reason-
ableness and legality of its practices, must still be examined
under the "rule of reason" test, i.e., by judging its net competitive

effect after a careful weighing and balancing process. Continental

T.V. Inc. v. GTE Sylvania, Inc., 433 U.S. 36 (1977). 1If those

vertical restrictions are non-price restrictions and they promote
interbrand competition, which is a primary goal of antitrust laws,
by permitting a producer to achieve certain efficiencies in product
distribution, they will not be disturbed, even if intrabrand com-
petition is not enhanced or is even curtailed. The bottom-line
question is whether the consumer is worse-off. If not, a distri-
bution arrangement should not be found to unreasonably restrain

trade. See, Valley Liquors, Inc. v. Renfield Importers, 1td.,

678 F.2d 742 (7th Cir. 1982). _

In these proceedings there has been nothing to demonstrate any
adverse effect on the consumer. Although petitioners’ economist
made an attempt to compare retail prices and to show that prices in
areas where transshipping is presumed to take place is lower, there
are sc many other factors to be considered, and so many unknowns in
the comparisoﬁs, that the figures are meaningless. Direct evidence
tended to show that savings that might be realized from purchasing
frpm a transshipper are not passed on to the consumer. On the
other hand, the distribution system utilized in New Jersey under
the brand registration regulations shows definite benefits to the
consumer. Beer prices have kept below'ﬁhe inflationary average -

increase of other consumer goods. New products and a full-range of




PAGE 32 BIILLETIN 2433

current products are readily available at fair prices.f Products
are properly warehoused in temperature-controlled settings to

assure maximum quality and freshness. See also Del Rio Distribut-

ing, Inc. v. Adolph Coors Co., 589 F.2d 176 (5th Cir.}, cert. den.

444 U.S. 840 (1979), which upheld a verdict that Coors' exclusive
territorial restrictions were reasonable and there was ample
evidence showing that the territories "were essential to main-
taining guality control and service in the retail market"™ and
resulted in “a‘long-term effect of making each distributorship
stronger, better able to compete with other brands and provide
better service.” 589 F.2d at 179. Without the brand designation
and primary source regulations, there would likewise be no incentive
for suppliers to enter the New Jersey marketing area and risk capital
investments. That would adversely affect the labor market. From
the evidence produced, the benefits clearly outweigh any anti-
competitive effects and demand the maintenance of the regulations.
The real antitrust test of the validity of the brand desig-
nation and primary source regulations is spelled out in Rice v.

Norman Williams Co, supra, where the Court said, at 73 L.Ed. 24

1049-1050:

"A state regulatory scheme is not preempted by

the federal antitrust laws simply because in a
hypothetical situation a private party's com-

pliance with the statute might cause him to

violate the antitrust laws. A state statute is

not preempted by the federal antitrust laws simply
because the state scheme might have an anti-competitive
effect. (Citations omitted).
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"A party may successfully enjoin enforcement of a L
gstate statute only if the statute on its face irrecon~- - - e
cilably conflicts with federal antitrust policy....";

and where the Court said further, at 1051-1052: '

vcalifornia's designation statute merely enforces the
distiller's decision to restrain intrabrand competition.
It permits the distiller to designate which wholesalers
may import the distiller's products into the State. It
prevents an unavthorized wholesaler from obtaining the
distiller's products from outside the distiller's
established distribution chain. The designation
statute does not require the distiller to impose vertical
restraints of any EinE; that is a matter for it to
determine. The number of importers which may be
designated by the distiller is not limited; the desig-
nated importer is not required to sell the imported
brand to retailers within a specified area or from
a specified location within the State."

* & *®

"The manner in which a distiller utilizes the designation
 statute and the arrangements a distiller makes with its

wholesalers will be subject to Sherman Act analysis

under the rule of reason. There is no basis, however, for

condemning the statute itself by force of the Sherman

Act."

Thus, N.J.A.C. 13:2-33.1, 13:2-25.2(a) and 13:2-25.3(b) can also

not be condemned as being per se violative of antitrust laws. The
regulations themselves are valid. The conduct of parties utilizing

the regulations can be questioned, but, as I have previously said,

from the evidence at the June-July, 1983 hearings, there does not appear

to be any violative conduct by suppliers or wholesalers either.

Petitioners have also argued that the brand registration and
primary source regulations are discriminatory and violative of the
Fifth and Fourteenth Amendments to the United States Constitution

and Article I, Paragraphs 1 and 5, of the New Jersey Constitution.
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I do not agree. The Twenty-first Amendment to the United States
Constitution is very broad’ and permits states to prescribe condi-
tions which are not unreasonable and which subserve the policy of
confining the liquor traffic in order to minimize its evils.

Ziffrin v. Reeves, 308 U.S. 132, 60 S. ' Ct. 163 (1939). See also

California Retail Dealers Association v. Midcal Aluminum, Inc., 445

D.S. 97, 110 (1980), which says the Twenty-first Amendment gives the
states "virtually complete control over whether to permit importa-
tion or sale of liguor and how to Qtructure the liquor distribu-
tion system." Similarly, the New Jersey Supreme Court has said,

in Affiliated Distillers Brands Corp. v. Sills, supra, at 56 N.J.

256:

*...It must be remembered that because of its
inherent evils liquor has always been dealt with

as a subject apart. Borough of Fanwood v. Rocco,

33 N.J. 404 (1960), Paul v. Gloucester County,

50 N.J.L. 585, 595 (E. & A. 1888). Its sale may

be prohibited entirely or severely curtailed.

Borough of Fanwood v. Rocco, supra 33 N.J.

at 411. Wwhile the constitutional protections of
egual protection and due process are applicable to
actions arising in this area, these protections must
be viewed in the light of the broad power of the
Legislature to regulate the sale of intoxicating
beverages. Indeed, that power has been called
"practically limitless." Blanck v. Mayor and Council
of Magnolia, 38 N.J. 484, 4%0 (1962); MeehanIgasfxcise
Commissioners, 73 N.J.L. 382, 386 (Sup. Ct. .
aff'd 75 N.J.L. 557 (E. & A. 1908).

In light of the broad-ranging power conferred by the Twenty-
first Amendment, economic regulations promulgated in furtherance
of a state's authority under it "merit only the mildest review under

the Fourteenth Amendment."™ Craig v. Boren, 429 U.S. 190, 207

(1976). Only if there was proof that the State acted arbitrarily
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and irrationally in promulgating the brand registration and primary
source regulations could they be held violative of the Constitution.

See, Vance v. Bradley, 440 U.S. 93 (1979); Minnesota v. Clover

Leaf Creamery Co., 449 U.S. 456 (1981). There is no such proof.

Petitioners Seifert and Longwood also argue that the primary
source regulation applicable to them, N.J.A.C. 13:2-25.3, should
only be applied prospectively because a retroactive application
would be unduly harsh and oppressive since those distributors had
been transshipping prior to the promulgation of this regulation.9
In asserting this position, the petitioners have correctly recognized
that there is no presumption of prospective application of a regu-

lation, but the law to be applied is that which is in effect at

the time of rendering a decision, "unless doing so would result in

manifest injustice....” Bradley v. Richmond School Board, 416 U.S.

696, 711 (1974).

pased on the evidence presented in the hearings, I do not
£ind that there would be a manifest injustice to these petitioners.
Although there is some evidence that they were transshipping prior to
the effective date of the regulations in 1980, it must also be
noted that both of these petitioners hold state beverage distributors’
licenses, which confer a retail as well as a wholesale privilege.
They are also both registered distributors for at least two brands

of beer. Therefore, they are not rendered unable to distribute malt

9petitioner Iodice did not obtain his license until May 1982, well after
the effective date of the brand registration and primary source regulation:
Therefore, this same argument would not apply to him.
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SR o
alcoholic beverages by the brand reéistration and primary
source regulations. They can devote their efforts to déveloping
the product lines which they are anthorized to distribute rather
than continuing, as the evidence indicates they have been doing, to
attempt to selectively handle the larger and more popular brands to
the detriment of the brands authorized to them.

1+ should also be noted that the privilege to sell the alco-
holic beverages which is accorded to the petitioners by their licen-
ses is exactly that - a privilege - and not something to which they
have a vested right. That privilege must be exercised within the
1imitations imposed by the state, whether by statute or regulation,

in order to achieve the goals of promotion of temperance and the

stability of the industry. (See, Heir v. Degnan, supraj.

Before concluding, I cannot fail to note that the existence
of primary source regulations in the State of New Jersey is cer-
tainly not an arbitrary or uncommon happening. In fact, the action
of New Jersey in this area is consonant with the actions of approx-
imately 80% of the states in which the sale of alcoholic beverages
on the wholesale level is licensed to be carried onhby private
parties. Twenty-five other states, Arizona, Arkansas, California,
Colorado, Connecticut, Florida, Georgia, Illinois, Kansas, Kentucky,
Louisiana, Maryland, Minnesota, Missouri, Nebraska, New Mexico,
. New York,. Nevada, North Dakota, Rhode Island, South Carolina,
South Dakota, Tennessee, Texas and Wisconsin, as well as the

pistrict of Columbia, have a primary source statute or regulation
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at least akin to New Jersey's. The California statute, which
is quite similar in effect, has previously been treated in the

dlscu551on of Rice v. Norman Williams Co., gupra. The fact of

the promulgation of such a statute regulation by the overwhelming
majority of the "license gtates" is certainly an indica-
tion of the necessity and validity of such a regulation for the
purposes previously discussed, and for the effective accomplishments
of the goals of alcoholic beverage control.

In conclusion, I find N.J.A.C. 13:2-25.2(a), 13:2-25.3(b)
and 13:2-33.1 are proper and reasonable regulations which serve
several valid public purposes. 1 further f£ind that the goals served
by the regulations are necessary to the proper and effective regulation
of the alcoholic beverage industry, and they should be retained and
readopted upon expiration [pursuant to Executive Ofder 66 (1978)]
in April, 1984. Additionally, I £ind that continuation of the stays
of enforcement of the regulations as to the petitioners creates a
situation which adversely affects the regulatory interests of the
State and the stability of the alcoholic beverage industry, and
creates the potential for tax violations and destructive trade
practices which are not in the publie interest. Both for these
reasons, and in fairness to approximately 270 wholesalers and dis~-
tributors complyihg with the regulations, the stays should be vacated.
Since they were granted by the Appellate pivision, however, the
vacating of them must come from that Court. -

Accordingly, on this 5th day of December, 1983, I confirm
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N.J.A.C. 13#2-33.1, 13:2-25.2(a), and 13:2-25,3(b), and I determine
them to be in full force and effect. I further request that the
Appellate Division vacate the stays of the enforcement of these regu-

lations previously granted to the petitioners.

A W <%

JOHN F. VASSALLO, JR.
DIRECTOR

4. NOTICE TO WHOLESALERS, DISTILLERS, BREWERS, VINTNERS, IMPORTERS
AND SUPPLIERS: REVISED PROCEDURE FOR 1984 PRODUCT INFORMATION -
BRAND REGISTRATION FILING (N.J.A.C. 13:2-33.1 & .2)

N.J.A.C., 13:2-33.1 et seq. provides, in essence, that no
alcoholic beverage product, including private label brands, can be
sold or offered for sale unless that product is "registered" with
the Division and the authorized distributors are "designated" by the
brand owner or agent. The appropriate forms and fees to be charged
shall be established by the Director.

Significant Division activity in the past year concerning the
filings under this regulation have indicated an immediate need to
enhance retrieval of information capabilities and to permit the
Division to undertake coordinative and comparative evaluations.
Such reguirements can best be achieved through data processing of
these filings and, to that end, a revised Product Information -
Brand Registration Filing Form has been developed which must be used
for the 1984 calendar year. A replica of the revised form and
instructions is noted herein. The actual 8" X 11%¥" form to be
utilized can be obtained from the Bureau of Trade Practices,

'Division of Alcoholic Beverage Control, CN 087, Trenton, New
Jersey 08625 - Telephone number (609) 984-2795, Persons filing
under this regulation can xerox copies of the full size form for
submission of numerous filings. Enclosing a postage paid self-
addressed, stamped envelope will permit the Division to return a
copy of the filing with a Division notation of receipt.

The Product Information - Brand Registration Form must be
filed in duplicate by February 1, 1984. A copy of the BATF Label
Approval Form is no longer reguired.
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The fee to be paid the Division is $10.00 per registration.
Existing expenses and anticipated additional expenses in conseguence
of the data processing of this information have made it impossible to
continue the prior practice of limiting the total registration fee for
any single registrant to $1,000.00. That dollar ceiling is eliminated
and that policy as well as other inconsistent provisions in former
Bulletin 2354, Items 4 & 6 and Bulletin 2429, Item 2, are repealed.

The Division intends to closely monitor compliance under this
regulation and will vigorously discipline any violator who sells or
offers for sale a product that has not been properly registered by
the February 1, 1984 filing deadline date.

Facsimiles of the form and of the instructions follow:

FoR DIVISION OF A.0.C, WSE DMLY
STATE OF MEv EWSEY o4 Raci
CEMITIENT O LN & PUBLIC SFETY Action Id Code  Draad Ragistration File ko,
BRAND REGISTRATION BIVISION OF ALDOWOLIC DEVERAGE CONIEOL
Rk L 13:232.1) oL
- MENTCH &) 00625
Brand or Trads Rame Intwrs
Sram ]

T

e e e Jﬁﬁ:qi1.,.,,.|{.|
Proof imerit Eogistration Yoor « Libil Approma
o R B R B AR B E e SN E

Susdrt o, f Coutrtaes DDDDDDDDDDDDDDDDDDDE::LI

I!_-_LMEL*L

nnnnnn 2 ¢ a2 8. A8 8 b 5 4. &8 & 5 4 ik 2.k Al
£ity State  2ip fode
ﬁnln.l;-n;ln-n_lml-;.‘n'ln.1l

This Brand Rsgistration is filed persseat ts
the follosing sectioa(sse fnstructions): ez ] scozna [ papaed [0 wwanabh [

Sae of duthorized Wholesaler/Disiritmter ), ABC Liconss lamber

Hane of dvthorized Wholesaler)

tributor  .J. AIC Licenss Busher

N ST WP || IR ' I IS R ) N P | PP P S
e e T i s || VRSP PO PO WP
’IlnlAllJllnllljJ[lll‘Jlll]1_‘_] [ ] I e Pl R P Y
'Il..-nnn_.l.lnlnjmnlnln.l._._l 'ﬁ..n-]llllllllJﬁlall’lA‘;_A_J
’[-1|1-11J..il|n}r1|._|.|.1!;4_] “'_llnlnlljlnllllJ'nllliIlllnl_‘
“lT_lln-u..;a;lnnnjﬁl;l.l.ll-nlur_g....nn|..1|;_ng_;a.|.]- |
“rllljlllalll]ll_llJl_LlI‘-lljJJ “m.-n.-lnnn-.1Jﬁ..l.‘.-||;J
”IAAlliljllljllj_llljlll!tn‘lj_l ‘I_lnllllllllllilJlljllllllIl_l_l
“ITlAll_nlllllllI]I_llllllllll|.J 'r:.llllllnllll_n_lrlla‘allllll_'
urnl14111111.11_.__|r||1Jll11ln_L} HF............14_IF...I.l..I.JJ

T OVER 20 MOLESALERS/DISTRIMIONS CHECK HERE (wse 2nd shoet for the mt} ]
1 CERTIFY THE ABOVE INFORMATION 15 COMPLETE,TRUE AND CORRECT.

SICRATURE: TINA: : DATR:
W 0.1 AC 12/331
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IRSTRICTIONS - BRAND REGISTRATION FORM, BRF 80-1 12/83-1

N,0.AL. 13:2 SUBCHAPTER 33 provides:
13:2-33,1 = Schaduls of Product Filing

{a) Ko liconsee shall sall or offer for sale or deliver, or receive or purchase at wholesale or retall, any alceholic
Saverage, Sacluding private label brands owned by o retailer and exclusive brands owned by a sanufacturer or
vholesaler and of fared for sale or sold by such sansfacturer or wholasaler wxclusivaly to one New Jersey retailer,
unless thers is first fi1ed with the Director of the Division of Alcoholic Beverage Control for eazh calendar
year 2 schedule listing the follewing:

1. Iis correct brand or trade mase;

2, Its mature ond type;

3. Iis uge ond proof of aleohelic content when stated en the label;

4. The standard scaber of snit containers par standerd case;

5. The capacity of each sait eontsiner; snd :

6. The nsaes of all Sew Jerssy licensses acknouledged by the filer to be se awthorized distributor of the product
at wholesals.

{b) The schedule shall be filed by:

1. The sanvfaciurer or wholesaler who swns such brand; or

2. & wholesaler sellisg such brand vho is appointed as exclusive agent by the brand ovner for the purposs of fil-
ing such schadule; or

% Any vholesaler vith the approval of the director in the avent that the owner of such brand does not file or is
wnsble to file s schedule or designate an apant for soch porposes; of

&, In the case of private Jadel brands, by the samufacterer or wholessler supplying such private labal brand te the
ratailer or by any vholesaler having sutherity, in writing, froa the retaiior owning such private label brand,
eacep! vhare the alcoholic beverages are isported by the retailer snder a special perait dssued by the dirsctor,
in vhich case the retailer shall file the schedule sad the lebels.

13:2-33.2 Schadule filing dates

1.

{(a) The schedule of product filings shall de filed f» such fars aad on suth dater and wpor paysant of suth fess &
shall be prascribed by the dirscter.

SPECIFIC INSTRUCTIONS FOR CONPLETING THE FORA

This Brand Registration Fors has been designed as a means to cosputerize records. The spacing is dictated by the coo-
puter, which reguires that all information, whether auseric or alphabet, be provided by the use of a single space for
s aingle charactar, Tha sole exception ix with regard o "Standerd o, of Containers Par Case® whersin the ontire
nusber sust be sntered ia the space provided.

If the required inforsation consists of sore latters than space allews, print a5 many as wll fit in the spaces pro-
vided, and elisinate the rest.

Nature = 0.5, Whiskey; Gin; Yodka; Bun; Brandy; Tequils; Cordial; Linvesr; Wing; Malt; aic,

Type = 0. Blonded; Straight; Bordeaux; Ross; Table White; Brut Chanpagne; Schaapps; Creas Sharry; Whiskey Sour;
Rargerits; Napolecn (Brasdy); Lager; Dark; ete.

Proof = Indicate procf (Distilled Spirits) or percentage of aleshol content {wines sa¢ salt alcoholic beverages}.
Ags ~ Enter age sz atated on botile or vintage year. Each viztage yoar retuires a separste Brand Registeation if
there will be & diffarent pricing for €iffarent vintage years. If age is mot stated, Indicate "NAY {nct applicable).
8.J, ABC Licanss Mo. ~ eaks cartain Jicense sosber is sccrste,

"Brand Ragistration 4a filed pursesnt 10 = chack prly snp of the four Bores, AMC 13:2:33.1(0)1 to (B4, 3F MUC 13:2.32. %)
4s checked, Rugistrant must present proof of appointsent by Brand Ovner, wn & ssparate sheel, sccompanying this Form,

Srand Registration Fore eust be filed in duplicats.

Facsinidies of signstures vill be accepied, and forns or cospleted portions say be photocopind.

Brand Ragletrations sust b filad by Febevary Tsi of tha registration yesr,

Annual fee of $10.00 per Brang Recistration S5 to atconpany Ragistratisn fora{s), Do not subsit cash,

Failurs to provide all inforsation say de cause for rejection of Srand fegistration.

PUBLICATION OF BULLETIN 2433 IS HEREBY DIRECTED THIS

14th DAY OF DECEMBER, 1983./
GLIH el L

JOHN F. VASSALLO, JR.
DIRECTOR
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