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Court of Errors and Appeals.

In Chancery of New Jersey.

Between—

JAMES HOY, _
Complainant,

. Bill to

MOSES B. BEAMHALL, et  Foreclose.

ux. et al,,
Defendants.

arah. K . Brown, Solicitor of complainants.
Peter Bentley, solicitor of defendants.

Bill of Complaint.

[Filed March 29, 1866.

TohisHonor Henry W. Green, esquire, Chancellor of the State

of New Jersey.

Hnbly complaining, showeth unto your Honor your
adar, Jares Hoy, of the city of New York, in the county
of New York, aud state of New York, that on or about the
fifiearth day of My, in the year one thousand eight hun-
fifed ad sixty-one, one Moses B. Bramhall, of the city of
Rhway, in the county of Union, and state of New Jersey, p)
becane and wes justly indebted unto ““ The Mechanics and
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Traders Bank,” of Jersey City, in this state, a

of said state of. New Jersey, In the sum of ten thousard
lars ;.aud being so indebted, the said Moses B. Brantdl in
orcer to secure the payment of the said sum of norey with
interest, did meke and execute, under his hand ad s, ad

deliver unto the said “ The Mechanics and Trackrs Bark”

a certain bond or obligation, bearing date the sae ciy ad
year last aforesaid, in the penal sum of twenty thousand di-
lars, lawful money of the United States, with a codition
thereunder written, that if the said Mbses B Brantdl, his
heirs, executors, or administrators,. should well ad trly
pay, or cause to be paid, unto.the said Mechanics ad Trechs
ank; or their successors ar, assigns, the just and full md
ten thousand dollars, lawful money aforesaid, on ar kefae
the first day of July, eighteen hundred and sixty-two, vith
interest thereon at the rate of seven per cent, perarum
then the said-obligation should be void, otherwise to renain
in full force and virtue, as in and bythe sad bod arddi
on and the condition thereof, reference being tereuno
%gd vv|II nore fully and at Iarge appear.

d your orator further shows, that the sad Mss B
Blarrhall, in order to secure the payment of the adaumd ;
money above mentioned, together with the interest wWich
should accrue or become due thereon, executed ad diiv |
ered unto the said the Mechanics and Traders Bak aar-
tain indenture of mortgage, bearing date the sane dayad 1
year last aforesaid, mace by the said Moses B. Brantdl ad
Emily, his wife, of the first part, and the said the Midarics |
and Traders Bank of the second part; in and by whichsad

30 indenture of mortgage the said party of the first part dd

giant, bargain, sell, alien, release, enfeoff, convey, ad at
film, unto the said the Mechanics and Trackrs Bk te |
said party of the second part, their successors ad asigs
all the folloming described Is of land ad prames
situate, lying, and being in the township of Bergen, in tre
county of Hudson, and state of New Jersey, Viz:

All those four certain lots, which on the map atitled
“MBp of Sherwood, Hudson county, N. J.,”” mece by Gak
and Baeot, city surveyors, duly affiled of record in tre

40 cleii\ s office of Hudson county, are designated, knoan, ad
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ddirgiged as lots numbered thirty-one (31) and thirty-
o (3) Cerk street, and forty-seven and forty-eight (4? and
45 GEenstreet; and taken together may be described as
fdlog owit: .

Begming at a point on the westerly sice' of Clerk street,
ddat ae hundred and seventy-eight teet southerly from
tre soutrerly side of Union street ; thence,” running, 1st,
veserlya right angles to Clerk street and parallel with
Lnan stret three hundred and fifty feet to Ocean street;
tree 41, southerly along the easterly side of Ccean street 10
ae hudred and seventy-eight feet; thence, 3d, easterly,
pardld with the line first run and at right angles to Ocean
e, three hundred and fifty feet to Clerk street; thence,
4h rortrerly along Clerk street one hundred and seventy-
dgt fet to the place of beginning. J

Al those four certain lots, which on the mep above
rdamad to are designated, known, and distinguished as lots
runtered ore (1), three (), five (5), and seven (7) Union
dred, ard taken  together may be described as follows, to
Wt begimning at a point on the southerly side of Union 20
dred, distant ore hundred and twenty-five feet westerly
framtre westerly side of. Qcean street; thence, to run, 1st,
vesterly along the said southerly side of Union street one
hurdedfeet; thence, 2d, southerly, at right angles to Union
dred, ore hundred feet; thence, 3d, easterly, parallel with
Lhanstreet, one hundred feet; thence, 4th, northerly, par-
did with the line second above run, one hundred feet to the
dae of beginning; each lot being twenty-five feet wide in
frat ad rear, and one hundred feet deep on each side.

Al thet certain lot, which on the mep above referred so
toisdescribed as lot numbered eight (8) Oakstreet ; begin-
nrga apoint on the northerly side of Oak street, distant
o hundred feet westerly, from the westerly side of Ocean
sredt; thence to run, 1st, northerly, at right angles to Qak
srest ard parallel to Ocean street, one hundred feet ; thence,
A westerty, parallel with Oak street, twenty-five feet; thence,
H southerly, and parallel with the line first run, one hun-
ded feet to Qek street; thence, 4th, easterly, along Qek
dreg, twenty-five feet to the place of beginning ; being
twerty-five feet wide in front and rear, and one hundred feet ,
dEpn both sides.
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. Also all that certain lot, which on the nep aoove rdaned
to isdescribed as lot numbered eleven (11) Forrest sreg;
beginning at a point in the southerly side of Forrest dred,
distant two hundred and twenty-five feet essterly framtre
easterly line of Jackson avenue thence, to rn 1, sath
erly, at right angles to Forrest street and parallel with Jad¢
sou avenue, one hundred and sixty feet; thence, 2d ety
parallel with Forrest street, fifty feet; thence, 3d rortredy,
parallel with the line first run, one hundred and sidty fet

10 to Forrest street; thence, 4th, westerly along Forrest drett
fifty feet to the place of beginning.

Also all that certain lot, which on the ngp aowe rdarad
to is described as lot number three, (3) Park stredt; e
ginning at a point on the southerly side of Park stredt, ae
hundred and seventy-seven feet distant westerly frante
westerly side of Ccean street; thence, to run, 1st, sautiery,
at right angles to Park street, one hundred ad sixy-ae
feet eleven inches ; thence, 2d, westerly, along tre rear of
said lot, fifty feet; thence, 3d, northerly, paralel with te

20 line first run, one hundred and fifty-nine feet nire iNdesto
Park street; thence, 4th, easterly, along the southerly sck
of Park street, fifty feet to the place of beginning.

Also the lat, which on the aforesaid nmep is cesrilbed &
lot uumbered fifteen (15) Park street; beginning a apart
on the southerly side of Park street, distant four huoed
and seventy-seven feet westerly from the westerly lire o
Qcean street; thence, to run, 1st, southerly, at rigt ages
to Park street, one hundred and forty-nine feet two indes,
thence, 2d, westerly, along the rear of said lat, fifty feet

30 thence, 3d, northerly, parallel with the line first run oehn
dred and fifty-seven feet to Park street; thence, 4th aay
Park street easterly fifty feet to the place of beginning

Also the two lats, which on the aforesaid nep ae &
cribed as lots numbered eight (g) and ten (10) Park stree,
and may be described together as follows, to wit.:

Beginning at a point in the northerly side of s a
street, distant three hundred and fifteen feet three irc |~
westerly from the westerly side of Qoean street, t elice’
run, 1st, northerly, at right angles to Forrest street, ae

40 dred and sixty feet; thence, 2d westerly, pardle
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| g, are hundred feet; thence, 3d, southerly, parallel with
I lirefirst run, ore hundred and sixty feet to Park street;
| tree 4th easterly, along Park street, one hundred feet to
| deeof beginning.

A the lot which on said mep is described as lot num:
| aed fourteen (14) Park street, beginning at a point on the
| ratrerysick of Park street, distant one hundred and twenty
| fetessterty fromthe easterly side of Jackson avenue; thence

forn firg, nortrerly at right angles to Park street and
padd with Jackson avenue, one hundred and sixty feet; 10
tree seoond, easterly, paralleliwith Park street, fifty feet;
tree third southerly, paralle*with the line first run, one
hudedard sixty feet to Park street; thence, fourth, westerlyr
dayPark street fifty feet to place of beginning.

Ag dl those four lots, which on the aforesaid mep are

J csmitedas lots numered (9) nine, (12) eleven, (13) thirteen,
ad (15 fifteen, Jackson avenue, and together may be de-
griledas follows, to wit: beginning at a point in the easterlyr
scbof Jackson avenue, distant one hundred and six feet
dagtindes northerly from the northertyzside of Park street; 20
treeto run first, easterlyrat right angles to Jackson avenue
ae huded and twenty feet; thence, second, northerly
radld with Jackson avenue one hundred and six feet eight
Indes; thence, third, westerly parallel with line first run
aehuded and twenty feet to Jackson avenue ; thence,
fauth southerly along said avenue one hundred and six
et aight inches to place of beginning.

Together with all and singular the tenements, heredita-
narls and appurtenances thereunto belonging or in any
18 appertaining, and the reversion and reversions, re- 0
naircr and remeinders, rents, issues, and profit« thereof-;
(v estate, right, title, interest, use, property,
jocssessiany claim and demand V\/natsoever as well In law 2
mecuity, of the party of the first part, to the said indenture

nortgece, and every part and parcel thereof, with the ap-
’Ue’fano&l to have and to hold the therein above granted

. esoched premises, with the appurtenances, unto the
a ednanics and Traders Bank, of Jersey City, the said
T, esof the second part, their successors and assigns, to and

al oan proper use, berefit, and behoof, forever: pro-40
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vided always, and the said indenture of mortice wes ™
declared to be upon this express condition, thet if tresad
perties of the first part to the said indenture of m 1 *
ins heirs, executors, or administrators, should well audhulv
pay or cause to ke paid, unto the said the Mdenics,,d
* 1 *adkere Ba,lk of Jerse? City, or to their certain am’rEyo’
attorneys, executors, administrators, or assigns, the sadam
of money mentioned in the condition of the aforesad kod
or obhgatton, with the interest thereof, at the tire adin
10 he manner mentioned in the said condition, acoording ©
the true intent and meaning thereof, that then the sadin
denture of mortgage, and the estate thereby granted dold
cease, determine, and from thenceforth ke null and vad
And your orator further shows, that after the executionof
the said indenture of mortgage, the sarme wes in dLe form of
Jaw acknowledged by the said Moses B. Bramhall adEnily
Bramhall, his wife, before E. Y. Rogers, a rnrester of ts
honorable court, and duly recorded in the office of tre dak

in and for the said county of Hudson, in Book 25 of Mit- ;

-0 gages, page 319, on the twenty-second day of My, in tie
year one thousand eight hundred and sixty-ore, & bytre
certificate of thé clerk of the said county, endorsed i tre
said indenture of mortgage, nmore fully gopears, ad towic
your orator, for g)reater certainty, begs leave to refey, if itke
necessary so to

And your orator further shows unto your Horor, ttetm
or about the nineteenth day of February, in the year of ar
Lord one thousand eight hundred and sixty-six, the sad te
Mechanics and Traders Bank, of the first part, incrsda

30 tion of the sum of seven thousand five hundred ddlars, o

them in hand paid by your orator, of the second part, nack

executed, and delivered unto your orator a deed of asigt
ment, whereby they granted, bargained, sold, assigned, tras-
ferred, aud set over unto your orator, the said incenture o
mortgage hereinbefore set forth, together with tre bodar
obligation therein described, and the nmoney dueand togov
due thereon, with the interest, to have and to hold utoyar
orator, his helrs executors, admnlstrators ad asigs,
his and their own proper use, benefit, and behoof, forever;

40 subject only to the proviso in the said indenture of mortgage
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neticed; ad they, the. said the Mechanics and Traders
Bxrk dd thereby meke, constitute, and appoint your orator
trartne ad lamful attormey, irrevocable, in their name or
drewse but a his proper costs and charges, to have, use,
adtdedl lanful ways and means for the recovery of the
sdmorey and interest, and in case of payment, to discharge
tresane as fully as they might or could do if those presents
Fedrdt been macke ; asin and by the said deed of assign-
nart, duly executed under the proper hand of their president
adtre s of the said bank, will nore fully appear, and to 10
whichyour orator begs leave to refer, if necessary;

Ardyour orator further shows, that on the twentieth day
dFdnary; in the year eighteen hundred and sixtv-six, the
eetion of the said deed of assignment wes duly authenti-
ced before WAlliam Briinkerhoff, commissioner of deeds in
adfar tre county of Hudson, as appears by the certificate of
sd commissiorer, written on the said deed of assignment,
adtowhich your orator .prays leave to refer.

Axdyour orator further shows, that afterwards, to wit, on
tretweuty-irst day. of October, in the year of our Lord one 20
thousard eight hundred and sixty:three, the said Moses B.
Banidl ad Emily Bramhall, his wife, conveyed all their
righ, title, and interest which they, the said Moses B. Bran?
kel ad Emily Bramhall, his wife, had or claimed to hawe,
inapart of the said mortgaged premises, nanely, all those |
@tanlats, pieces, or parcels of land, situate, lying, and being
in tre towrship of Bergen, in the county of Hudson, and
saeaf New Jersey, which, on the mep entitled valuable
las & Shervwood, Bergen Hights, Hudson county, Hew Jer-
%, resuneyed by Garret 1. Van Horme, C E. alid town sur- 80
\aa; Jure 1st, 1868, and filed of record in the office of the
derkof Hudson county, are known and distinguished as lots
runieered eight, ten, eleven, and fourteen, in block nurm
hered thirteen; also, lot numbered fifteen (15), in block
ruered fourteen, as laid down on said map, to one Walter

Brarhall; by virtue of which conveyance, the said Walter
Brantdl claimed 10 have some interest in that part of
tresad nortgaged premises lastly above described; but your
aeor exoressly charges that the said conveyance wes made
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subsequent to and with full knowledge of your orator’s |d
mortgage.

And your orator further shows, that on or gt te
twelfth day of October, in the year of our Lord are trosard
eight hundred and sixty-three, the said W&lter M Banirll,
and Lydia M Bramhall his wife, conveyed al treir ngt
title, and interest which they, the said Walter M Bantrdl
and Lydia M Bramhall had, or claimed to hawe, inapatd
the premises last above described, being apart of the pranies

10 described in your orator’s said mortgage, viz, dl thet atan
lot or parcel of land which, on acertain mep entitled \elLdde
lots at Sherwood, Bergen flights, Hudson county, NewJ-
sey, resuneyed by Garret I. Van Home, C E adton
sunveyor, June 1st, 1863, and filed of record in tre dficed
the clerk of Hudson county, is known and dstirguised s
lot numbered eight in block No. 13, fronting on Park dre,
and may be described as follows, viz: beginning a apart
on the northerly side of Park street, distant three huded
and five feet westerly from the westerly side of Geen died,

20 from thence running, 1st, northerly and at right argles vith
Park street one hundred and sixty feet; thence, 2d vesiary
and parallel with Park street fifty feet; thence, 3d,sutterly
and at right angles with Park  street, one hundred adsxy
feet to the northerly side of Park street; thence, 4th ey,
along the northerly side of Park street, fifty feet to tre dae
of beginning, said lot being fifty feet wide in front adiex;
and bre hundred and sixty feet deep on each sice, o ae
Sebastien Robert, and by virtue of which lest netiaed
conveyance the said Sebastien Robert and Hizabeth Bimt,

30 his wife, claim to have some interest in that part of te sad
mortgaged premises described in the last stated cneyate,
as lot numbered eight, in block numbered thirteen, frairg
on Park street; but your orator expressly charges tret te
said last mentioned conveyance wes mece suse0LEt
and with full knowedge of, your orator’s said nmortgece.

And your orator further shows, that afterwards, towit, i
or about the first day of Cctober, in the year of our Lardae
thousand eight hundred and sixty-four, the said \Ater M
Bramhall and Lydia M Br: I, his wife, reconveyed all

40 their right, title, and interest which they, the said \Wdter
M Bramhall and Lydia M Bramhall, his wife, hed, arclaimed
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rae inapart of the said mortgaged premises, narmely,
dl thoe certain lots of land, situate, lying, and being in the
toveipof Bergen, in the county of Hudson, and state ot
New Jersgy, which, on the mep entitled valuable lots at
sherwood, Bergen flights, Hudson county, New Jersey, re-
surveyed by Garret I. Van Home, C E and town sunveyor,
Jre lst, 1863 and filed of record in the office of the clerk
dHuokn county, are known and distinguished as lots num:
taedten eleven, and fourteen,in block numbered thirteen;
dwolat numbered fifteen, in block numbered fourteen, as 10
ladcban on said mep, to the said Moses B. Bramhall.

And your orator further shows unto your Honor, that on
aaut the first day of December, in the year of our Lord
ae thousad eight hundred and sixty-three, the said Moses
BBrardl, and Emily Bramhall his wife, conveyed all their
rdt, title, and interest, which they, the said Moses B.
Bantdl, ad Emily Bramhall his wife, had, or claimed to
hag iu apart of the said mortgaged premises, namely »
dl tret tract, or parcel of land, situate in the township of
Bagm in the county of Hudson, and state of Newr Jersey, 20
atwhich an the mep of valuable lots at Sherwood, Bergen
Hgs Hudson county, New Jersey, re-surveyed by. Garret
I \éenHome, C E and town sunveyor, June 1st, 1863, ad
filed of record in the office of the clerk of Hudson county is
kroanand distinguished as lot numbered three, (3),.in block
runicered fourteen, (14), as laid down on said mep,.and front-
irgan Park street; and may be more particularly described
afdlons. commencing at a point on the southerly side ot
Rarkstreet, dlistant one hundred and sixty-five feet westerly
framtre westerly side of Ocean street, as laid down on said 0
wg franthence running, 1st, southerly7 and at right angles
with Park street, one hundred and sixty-nine feet four ,
indes; thence, 2d, wester.ly fifty feet; thence, 3d, northerly?
fit rigt angles to Park street, one hundred and. sixty:six
et nire inches, to the southerly side of Park street; thence,
4h essterly along the southerly side of Park street, fifty
fe, © beginning; to one William H. Bunsted, by virtue
°fwnch last mentioned conveyance, the said William ii.
Runsted and Martha Bumsted his wife, claim to have some
inerest in thet part of the said mortgaged premises described 40

B

»
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in the last stated conveyance; but your orator
charges that the said last mentioned corweyamem

sub?tequent to, and with full knowedge of your araor'ssad
mortgage.

And your orator further shows, that afterwards, towt, i
or about the thirtieth day of May, in the year of aur Lad
one thousand eight hundred and sixty-five, the said Miss
B.  Bramhall, and Emily his wife, conveyed al treir ngt,
title, and interest, which they the said Moses B. Brantdllad

10 Emily Bramhall his wife, hed or claimed to hae inapt
of the said mortgaged premises, namely: “al those @tan
lots of land, situate in the township of Bergen, in the aurty
of Hudson, and state of New Jersey, which, on tre ngpat
titled 4 valuable lots at Sherwood, Bergen.Eights, Hiokm
county, New Jersey, re-surveyed by Garret I. Van Himg C
E  and town suneyor, June 1st, 1863, and filed of rexdin
the office of the clerk of Hudson county, are knoan adds-
tinguished as lots numbered ten, (11), eleven ad fauten
in block numbered thirteen. Also lot numbered fifteen (5,

20 in block numbered fourteen, as laid down onsad n@n o
one Henry M Kinne; by virtue of which last mentioned e
veyance the said Henry M Kinne claimed to have smein
terest in that part of the said nortgaged premises cesorited
in the last stated conveyance; but your orator eqresly
charges that the said last stated conveyance wes meck ab>
sequent to and with full knowledge of your arator’s ad
mortgage.

And your (r)gattc;]r furfthercsgyom?, that afterwardk, tok\(tn
on or about t irty-first of May, a. 4. eighteen

30 dred and sixty—five,r%e said Moses B. Bramhall, ad Bmily
Bramhall his wife, conveyed all their right, title, ad in
terest which they, the said Moses B. Brantall, ad By
Bramhall his wife, had or claimed to have in apart of tre
said mortgaged premises, namely: all those certain lats of
land situate in the township of Bergen, in the couty of
Hudson, and state of New Jersey, and which, on ngpertitied
valuable lots at Sherwood, Bergen Eights, Hudson aounty;
New Jersey, re-surnveyed by Garret I. Van Horre, 0. E ad
town suneyor, June 1st, 1863, duly affiled of recordin tre

40 clerk’s office of the county of Hudson, are knoan ad ds-
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J tirguded as lots numbered thirty-one and thirty-two, forty-

\ seven and forty-eight, in block numbered eight, as laid down
nsad ngn to one Henry M Kinne; by virtue of which
sdlest stated conveyance, the said Henry M Kinne clains
tohae soe interest in that part of the said nortgaged
pramss cescribed in the last stated conveyance, but your
aarexpressly charges that the said last stated conveyance
Vs ack subsequent to, and with full knowledge of your
aaar's sad mortgage.

A your orator further shows unto your Honor, that.10
ditervards, to wit, on or about the fourth day of January, in
treyear of our Lord one thousand eight hundred and sixty-
gx tresad Henry M Kinne, and Elizabeth N. Kinne his
wie conveyed all their right, title, and interest which they,
tresad Henry M Kinne, and Elizabeth N. Kinne his wife,
Fedar dained to have in a part of the said mortgaged pre-
nies naely [ ¢dl those certain lots of land, situate in the
toarship of Bergen, in the countyr of Hudson, and state
NawJersey, which, on the mep entitled valuable lots at
Serwood Bergen Hights, Hudson county, Newr Jersey, re-20
anged by Garret I. Van Horme, C E. and town sunveyor,
Jre1st, 1863 and filed of record in the office of the clerk of
Hokmn county, are known and distinguished as lots num-
kaed ten, eleven, and fourteen, in block numbered thirteen.
A lot nunbered fifteen, in block numbered fourteen, as
laddban onsaid mep.  Also, all these certain lots of land,
stk in the township of Bergen, in the county of Hudson,
adstae of New Jersey, and which, on a mep entitled valu-
dde lats at Sherwood, Bergen Hights, Hudson county, New

asey resunveyed by Garret 1. Van Horme, C E and town 30
anaar, Jure 1st, 1863, duly affiled of record in the clerk’s
0 ceof the county of Hudson, are known and distinguished
Blas nuntered thirty-one and thirty-two, forty-seven and
ody-eigt, in block numbered eight, as laid down on said
®@p to ore James T. Worthington, of Cincinnati, in the
sdeof Chio ; by virtue of which last stated conveyance, the
a Jares T. Worthington claims to have some interest in

a pat of the said nortgaged premises described in the
tret Sa&< conveFance ; but your orator expressly charges

ad -C%f Sarer™ CONveyance Wes mede subsequent to 40
with Tull knowledge of your orator’s said nortgage.
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Anri your orator further shows untoyour Hoor, tretan
or about the nineteenth day of March, in the yearof ar
Lord, one thousand eight hundred arid sixty-six, rlrcracr
at the request of the said Moses B. Bramdll, eented®
under his hand and sea], and delivered unto the said Mes
B. Bramhall, a deed of release, releasing unto the sad Mgz
B, Bramhall from the operation of the said nortgecg, te
folloning described premises, being a part of the pames
described in ?/our orator’s said mortgage, narely : dl troe

10 two ceitain lots of laind situate, lying, ad being in tre
township of Bergen, in the county of Hudson, ad daed
New Jersey, and which, on a mep entitled valuadle lds &
fehenvood, Bergen Plights, Hudson county, New Jarey, 1e
surveyed by Garret I. Van Horme, C E. and toan ane,
June 1st, 1863, and filed of record in the office of tre dak
of Hudson county, are kroam and distinguished & Ids
numbcered ore, (1), and three, (3), in block nuntered dean
(12), as laid doamon said mep, said lots fronting an Uhan
street, and more particularly described as follows: begmirg

20 at point at the southerly side of Union street, dstart ae
hundred and fifteen feet westerly from westerly sce o
Ocean street; thence to run, 1st, westerlyzalong said satrery
side of Union street, fifty feet; thence, 2d southerly & ngt
angles to Union street, one hundred feet; thence, 3d,eedarly
parallel with Union street fifty feet; thence, 4th ratrerdy
and parallel with the line 2d, above run, one hunored fedt
to the place of beginning, each of said lots being twarty-ive
feet wide in front and rear, arid one hundred feet dgp
side: retaining the remeinder of the said norgeced pe

30 mises for the payment of. the mortgage indebtedness, & by
reference to said deed of release, now In the possession of tre
said Moses B. Bramhall, reference being thereto hed will

* more fully appear.

And your orator further shows, that no part of the prin
cipal money mentioned in the said bond or ddligation ad
secured thereby and by the said deed of nortgage, withlage
arrears of interest, still remaims due and oning t0
orator, mo part thereof having been paid to the sad tre
Mechanics and Traders Bank or to vonr orator, so thet yar

40 orator is greatlyr delay-ed and disappointed in the recat of
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tre sad moneys, by means of which said several premises
tresad deed of Nortgage, and the estate thereby mortgaged
| as eforesaid heth becorme alosolute in your orator and his heirs.
; Ad your orator further shows, that the said Moses B.
Bantrdl, ad Emily Bramhall his wife, Walter M Bram
lidl, ad Lydia M Bramhall his wife, Sebastien Robert, and
I Hizaeth Robert his wife, William 11. Bunsted, and Martha
1Bnsied his wife, Henry M Kinne, and Elizabeth FI. Kinne
hswife James T. Worthington and his wife, since the exe-
ationof your orator’s said nmortgage, have possessed and 10
ajoed ad that they do still possess and enjoy the said
nulgagaj premises,with the appurtenances, and that they

Faeavways received, and still do receive, the rents, issues,
adprofts thereof.

A yaur orator further show and expressly charges, that
tresaid nortgeged premises are a slender and scanty security
fartre paynrent of the said principal and interest moneys so
de to your orator as aforesaid, and that he or sorae other
pasnar persors for him, have frequently and in a friendly
namer goplied to the said Moses B. Bramhall, and Emilyr 20
Banidl his wife, Walter M Bramhall, and Lydia M Bram-
Hdl hiswife, Sebestien Robert, and Elizabeth Robert his
wie William H Bunrsted’, and Martha Bunrsted his wife,
Hrry M Kinre, and Elizabeth N. Kinne his wife, James
7. Worthington, and ------- Worthington his wife, or one |,
of trem ad requested them, or one of them to pey ad
dadatethe said principal and interest moneys so due to
yaur arator on the said bond or obligation and deed of mort-
gpce herein before mentioned and set forth; and your orator
"I hoped thet theywould have complied with such reason- 30
dde reqLests of your orator, and would .have paid to him the
sadprindpel and interest moneys so as aforesaid due to your
detor on the said bond or. obligation and deed of mortgage,
ainequity ad good conscience they#ought to have dore.

Ut rowso it is, mey it please your Honor, that the said
_ s B Brantall, and Emily Bramhall his wife, Walter

*Brantdl, and Lydia M Bramhall hiswife, Sebastien

_0)e*and Elizabeth Robert his wife, William H. Burmsted,
a Martha Bunrsted his wife, Henry M Kinne, and Hliza-

dh IS Kinre his wife, James T, Worthington, and------- 40




Wabrthington his wife, combining and confederating togrer
and to anrgtd with divers other pe%sons at present %Dl\nﬁ
your orator, but whose names, when discovered, Fe pag
maey be inserted herein, with proper and apt worck iodagg
them as parties defendant hereto, and contriving lowvb
injure and aggrieve your orator in the pramiss, adb
.defraud him of the said principal and interest nureys, £&
aforesaid due to your orator on the said bond ar ddicgtia)
and deed of nmortgage herein before mentioned, snatines

10 give out and pretend, that although your orator’s edeen
the said mortgaged premises may’have becore dedued
law; yet that your orator cannot dispose of the sne bay
purchaser in any manner, and that the sarre will ke aiedt!
to an equity of redemption ; and at other.tines tre ad@?
federates pretend that the said nortgaged pramiss ae
charged or chargeable with other encumbrances pia
your orators said mortgage,’but when and to womg\a
and for what consideration, they refuse to discover; Weres;
your orator charges and insists,, that if any such peadd

20 encumbrances do exist, they are fraudulent ad vad ad
given for nogood or valuable consideration, or are @Eda
satisfied, and kept on foot by fraud, to injure ad apriee
your orator, and ought to be delivered up to ke adled
or declared to be of no effect against your orator, wo tad
no notice of any such pretended encurmbrances.  All wich
actings and doings of the said defendants ad their @
federates are contrary to equity and good corsdence, ad
tend to the manifest wrong, injury, and gopression of yar
orator. In tender consideration whereof, ad for s noth

30 as your orator hath not a complete and safe reedy inte
premises at and by the strict rules of the common law rr
can foreclose the equity of redemption of the said nartgeged
premises, or safely sell the same for the payment ad sis
faction of the said principal and interest moneys o & dae
said due to your orator on said bond and ddigation ad
Oeed of mortgage, without the aid and decree of this hoo-
able court—

To the end, therefore, that the said Mbses B Bramhall, j
and Emily Bramhall his wife, Sebastien Robert, ad Hia

40 beth Robert his wife, William H Bunsted, ad Mrta
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iBnsed his wife, and James T."Worthington, and ----- —
nothingion his wite, and their confederates, when dis-
cowvered, ey, upon their several and respective corporal
s e full, and perfect answers make to all and singular
tre pramisss, as fully and particularly as if the same were
nge;?n repeated, and the?j/_and eachg ge;tmrp t‘?gt_a_reto par-
i interrogated, according to t of thelir respec-
fnekonledte, Informetion, remembrance, and belief; and
tret tre said defendants, or some one of them, may be de-
aesd o pay to your orator the said principal sum so due to 10
[hmmtie said bond or obligation and deed of mortgage
hedn before mentioned and set forth, and all the interest
[natiey rswdle and to grow due thereon, together with all
[aur arator’s costs and charges in this behalf sustained, by a
[dat dy, to be appointed by this honorable court; and in
cHat treredf, thet the said defendants, and each of them,
larddl persors claiming or to claim under them, or any or
[either of them may be foreclosed of and from all equity of
[recenption or claim o, in, and to the said mortgaged prem:
lies adeverypart and parcel thereof, with the appurtenances, 20
adnay deliver over unto your orator all deeds, demises,
aowritingswhatever, relating to or concerning the sae, or
tret dl ad singular the said mortgaged premises, with the
gaurterarcs, ey, by the order and decree of this honora-
He aourt, ke sold, and out of the moneys arising from the
| sdetheredf, your orator inay be paid the full amount of the
sd prirdpd sum of money so due to your orator on the
sadbod or obligation and deed of mortgage as aforesaid,
addl tre interest now due and to grow thereon, together
withdl your orator’s costs and charges in this behalf sus- 30
tared ad that your orator may have such further and
dter relief in the premises as to your honor may seem meet
ausHl ke agreeable to equity and good conscience.  IVay
It deese your honor, the premises considered, to grant unto
jour arator awrit or wits of subpoeng, issuing out of and
| WP tis seal of this honorable court, to be directed to the
sidMss B. Bramhall, and Emily Brarmhall his wife, Sebas-
tien Roert, and Elizabeth Robert his wife, William H.
Bunsted and Martha Burmsted his wife, and James T. Wor-
thrgon ad ------- » Worthington his wife, therein and 40
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thereby commanding them and each of them maatan
day and unckr, a certain penalty, therein to be irsxted ©
e and appear before your Honor in this hoordde aurt,
then and there to answer all and singular the sad pranies
and to stand to, abide by, and perform such orckr adldiaree
therein as to your.honor shall seem meet, aud Sl ke ayee:
able to equity and good conscience.
And jour orator, as in duty bound, will ever pray, &
ARCH. K BROAN

Solicitor of complainant.

S B. RANSOM

0 fcounsel with complainant.

Answer of James T. Worthington.

[Filed June-25, 1866.]

The answer of James. T. Worthington, one of the defendants,to

the bill of complaint of James. Hoy, complainant.

This defendant, now and at all times hereafter, ssdrgad
reserving unto himself all and all manrer of adataged
exception to the many error’s and  insufficiencies in the sad
bill of complaint contained, for aswer thereunto, ar uto
so much.and such parts thereof as this defendant is adisd
is or are material to be answered unto, says—tet he achiis
it to be true, that on or about the fifteenth day of My, in
the year eighteen hundred and sixty-one, ore Mes B
Bramhall executed and delivered unto the Medenics ad
Traders Bank of Jersey City, his bond, and with his wifg a
mortgage, in the manner stated in the said bill of covgdairt,
but for what amount this defendant is unable to state jrs-
tively, but as he is informed, and believes from represaia
tions made to him, it wes not given for the anmount da=d
in said bill- of complaint, and therefore he denies tet tre
said bond and mortgage wes made to secure the sumaf
thousand dollars to the said Mechanics and Trackrs Lamg,
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then due to them, but was made to said bank to secure cer-
tain liabilities of the said Moses B. Bramhall 40 the said
Mechanics and Traders Bank, at the time said bond and
mortgage was made and executed; and which liabilities, if
aw, wes far below the sum named in said bond and mort-
cee, and which has, since the making of said bond and
nmortgage, been paid and discharged by sai d MoSes B. Briim-
Hll to said bank, or to their assignees, or by persons for
him and that the said bank has realized, in full, all demands
intended to be secured by said Bramhall to said bank by
sad bond and mortgage.

And this defendant, in further answering, says, that he
canat say whether the said bank assigned the said bond
admortgage or not, but that it may be true that the said
tre Mechanics and Traders Bank did assign the aforesaid
bodand mortgage to the complainant at the time men-
tioned in said bill, but whether for the consideration named
insaid bill he does not know, but he has doubts whether
aly consideration was ever paid, or if any, a very small one
wasgiven by said complainant to said bank, as this defend-
at believes that said Bramhall paid his indebtedness to the
sdd bank before the assignment of the said bond and mort-
gage.

And this defendant, in further answering, says, that he
hes no personal knowledge of the conveyances set forth in
tre said bill ot complaint,’made by the said Moses B. Brain -
dl and others, as stated therein, except said conveyances to
Hery M Kinne, and by said Kinne to this defendant, for
the property described iu said deeds to said Kinne, being
part of the mortgaged premises mentioned in the mortgage
gveu to said the Mechanics and Traders Bank by said Motes
H Bramhall and wife.

And this defendant, in further answering, saith, that he
& no knowledge as to what consideration the said Seb< sieh

oberts and wife and the said William H. Bumstecl paid fur

eir said lots, number eight and three, situate in Park
street, at Sherwood, in the county of Hudson aforesaid, to
said Moses B. Bramhall, if any; and this defendant fur-

gr saith, that if they have not paid any consideration to
& lamhall or the said bank, or their assignees, that then

c
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they should be compelled by this honorable court to pay
the full,value of said lots, towards the payment and stisfec-
tion of the said complainant’s bond and mortgage, ad in
default thereof, a decree should be made for the sale thereof,
and the proceeds applied to the satisfaction of said bondad
mortgage, if anything should be found to be due; adin
case of their having given any security for the payment of
the same, that the said Moses B. Bramhall should ke com
pelled to account to the said complainant for the amount of
10 said securities.

And this defendant, in further answering, says, thet e
has no knowledge, other than what is set forth in said fll
of complaint, of the release made and executed by the com
plainant, for lots numbered one and fhree, on Union sregt,
to the said Moses B. Bramhall, as stated in said bill of com
plaint, and that the said complainant had no legal or equita
ble right to release any of the said property so nortgaged
by7the said Moses B. Bramhall and wife, to secure his sad
bond by him given to said bank, and by them assigned to

20 the said complainant; that he, this complainant; should ot
be permitted to proceed with this foreclosure upon his sid
bond and mortgage, and should be restrained by this honor-
able court in further proceedings thereon, until the said two
lots so released by him shall be duly restored to the sd
original mortgagee, free from all claims whatsoever, and thet
tney shall be decreed to be sold by this honorable court ke
fore any other of said mortgaged premises shall be sdd, if
sold at all.

And this defendant, in further answering, says, that nt

30 the said two lots should be first sold, but that all the
said lots of land contained in said mortgage made to said
bank remaining unsold, and in the hands of the said Mes
B. Brambhall, on the delivery of the aforesaid deeds made by
him to the said Henry M. Kinne, bearing date the thirty-first
day of May, in the year eighteen hundred and sixty-five, and
recorded on the twenty-first day of October, in the year lat
aforesaid, as by the record will appear, should be first sold,
before proceeding to sell any of the said mortgaged premises
which the said Moses B. Bramhall had previously sod o

40 pretended to sell, and that the money7arising therefrom be
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aoplied to the payment of the amount found due upon the
sad bond and mortgage of the said complainant.

And this defendant, in further answering, says, that he is
inforred, and believes to be true, that when the said Moses
B Bramhall and wife conveyed said hereinbefore mentioned
premises to said Henry M. Kinne, that he, the said Moses
B Bramhall, was indebted to him in the sum of twenty-five
thousand dollars, or some other large sum of money ; and
thet, in order to secure the said indebtedness to the said
Kinre, he agreed to make, and did make, his four several 10
promissory notes to him, each bearing date the twentieth day
of June, in the year eighteen hundred and sixty-five, and
each one for the sum of six thousand two hundred and fifty
dollars; the first payable three months alter date, the second
payable six months after date, the third payable nine months
dfter date, and the last twelve months after date, with in-
terest on eaclr note frome date; and to further secure the*
sdd notes, he agreed to convey, and did convey, with his
wife Emily, certain real estate to the said Henry M. Kinne,
by a deed bearing date the thirtieth day of May, in the year 20
eighteen hundred and sixty-five, and recorded on the twenty-
first day of October, in the year eightgen hundred and sixty-
five in Liber one hundred and twenty-five of Deeds, pages
o hundred and ninety-seven, &e., the following premises,
viz. al those two certain lots of land and premises, situate,
lying, and being at Sherwood, in the town of Bergen, in the
oounty of Hudson, and state of New Jersey, which, on a map
of the said place, filed in the clerk’s office of said county of
Hudson, are known .and distinguished as lots numbered
thirteen (13), fronting on Vreeland street, and eighteen (18), 30
fronting on Clerk street, each lot being ninety-four feet wide
infront and rear, and one hundred and seventy feet deep on
eechside. And the said two lots hereby intended to becon-
wveyed, taken together as one plot, are bounded as follows,
viz. beginning'on the easterly side of Clerk street, at a point
distant one hundred and eighty-eight feet southerly7from the
southerly side of Bramhall avenue, thence running easterly
perallel with Bramhall avenue, three hundred and forty (340)
feet; thence, southerly along the westerly line of Vreeland
street, ninety-four feet; thence, westerly, parallel with Bram- 40



hull avenue, three hundred and forty (340) feet, to the ety
line of Clerk street; thence, northerly, along the easterly lire
of Clerk street, ninety-four (94) feet to the place of begin
ning. Also, all those two lots, tracts, or parcels of land ad
premises, hereinafter particularly described, situate, lyingand
being in the township of Bergen, in the county of Hrkm
and state of New Jersey ; which said two lots are koan
and designated on a map of property called “ Claremont,”
made by Clerk and Bacot, city surveyors, and filed in the dffie
10 of the clerk of the said county of Hudson, as lots nurbered
four (4) and eleven (11), on block numbered six (6), as laid
down and described on said map; each of said last two las
being one hundred feet in width in front and rear by ae
hundred and twenty-five feet in depth on each side; andm
the said thirtieth day of May, in th'e year eighteen hundred
and sixty-five, by another deed, duly recorded on the sad
twenty-first day of October, in the year eighteen hundred
arid sixty-five, in Liber One Hundred and Twenty-fiye of
Heeds, pages two hundred and ninety-nine, &, the fdloa
20 ing premises, viz: all those certain lots of land, situate in
the township of Bergen, in the county of Hudson, and stae
of New Jersey, widely on a map entitled “ valuable lots &
Sherwood, Bergen Hights, Hudson county, New Jersey, re
surveyed by Garret I. Van Horne, C. E. and town suneyor,”’t
June 1st, 1863, and filed of record in the office of the dek
of Hudson county, are known and distinguished as lots num
bered ten (10), eleven (11), and fourteen (14), in block num
bered thirteen (13); also lot numbered fifteen (15), in black
numbered fourteen (14), as laid down on said map; asodl
80 those certain lots of land and premises, situate in the toan
ship, county, and state aforesaid, laid down on a map filedm
the olerk office of Hudson county, entitled * Map of Ser-
wood, Hudson county, New Jersey, surveyed and laid ot
by Clerk and Bacot, City Surveyors,” are known and ds-
tinguished on said map by the number (32)’thirty-two, ad
thirty-fonr (34), lying between the plank road to Newark
and Beach street, and described as follows: beginning ata
point on the westerly side of said plank road, where the lire
dividing lots numbered thirty and thirty-two intersects s
40 plank road, and running thence westerly along line of a
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numbered thirty, about one hundred feet; thence northerly,
don line of lots No’s thirty-one and thirty-three, about
fitty feet; thence easterly, along the line of lot numbered
thirty-six, about one hundred feet; thence southerly, along
sd plank road, about fifty feet to the place of beginning.
Ao, a lot of land, known and distinguished on said last
mentioned map, by the number forty-four (44), lying between
tre plank road to Newark and Beach street, and is described
s follows: beginning at a point on the westerly side of said
plank road, where the line dividing lots No’s (42 and 44)
forty-two and forty-four, intersects said plank road, and
running thence westerly, along line of lot numbered forty-
two, about one hundred feet; thence northerly, along line
oflot numbered forty-three, about twrenty-five feet; thence
easterly, parallel with the line of first above described, about
oe hundred feet; and thence southerly, along said plank
rced, about twenty-five feet to the point of beginning. Also,
two other lots of land, known and distinguished on said last
mentioned map by the numbers thirteen (13) and fifteen (15),
lying between the plank road to Newark and Communipaw
lane, Andon the thirty-first day of May, in the .year eighteen
hundred and sixty-five, by another deed, duly recorded on
the twenty-first day of October, in the year eighteen hundred
and sixty-five, in Liber one hundred and twenty-five, pages
three hundred and two, &c, for the following premises, viz:
dl those certain lots of land, situate in the township of Ber-
gen, in the county of Hudson, and state of New Jersey, and
which, on a map entitled * valuable lots at Sherwood-, Bergen
Hights, Hudson county, New Jersey, resurveyed by Garret
kVan Horne, C. E. and town surveyor, June 1st, 1863,”
duly affiled of record in the clerk’s office of the county of
Hudson, are known and distinguished as lots numbered
thirty-one (31), and thirty-two (32), forty-seven (47), and
forty-eight (48), in block numbered (8) eight, as laid down
018" map; whicfi deeds are in the hands of this defendant,
aud ready to be produced and proven as this honorable court
shall order and direct.

Anfi this defendant, in further answering, says, that the
said deeds were, in fact, taken in the nature of mortgages,
to secure the said four notes so given by the said Moses B.
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Brambhall to the said Henry M. Kinne, and in case said naes
were paid, that then the said lots were to belong to sd
Brambhall, aud be conveyed to him by said Kinne a&his rep-
resentatives; that the said deeds so made were not delivered
by the said Moses B. Bramhall to the said Kinne urtil te
making of said notes, on the twentieth day of June; intre
year eighteen hundred and sixty-five.

And this defendant, in further answering, says, that te
said Henry M. Kinne becoming indebted to one Vadd

10 Worthington, in the sum of sixteen thousand seven hundred
dollars, and to this defendant in the sum of ten thousand
and eighty-three dollars and sixty-two cents, did transfer to
this defendant the said four promissory notes, made by sid
Moses B. Bramhall to said Henry M. Kinne, and guaranteed
the payment of the same,-and did, with his wife Hizabeth,
on the fourth day of January, eighteen hundred and sixty-
six, execute and deliver to this defendant a deed of convey-
ance, in due form of law, for all the said premises mentioned
in aforementioned three deeds of conveyance, made by sid

20 Moses B. Bramhall and wife to said Henry M. Kinne, to
further secure this defendant and the said Vachel Worthing-
ton against loss; and it was further agreed between saidKinne
and this defendant, thatupon the payment of the said four
notes by the said Moses B. Bramhall, with all interest-upon
said notes, together with all costs, charges, and expenses i
cident to the management of said business and the collection
of said notes, that then the said real estate so conveyed by
said Kinne to this defendant, remaining; unsold should ke
re-conveyed to the said Moses B. Bramhall.

30 And this defendant, in further answering, saith, that the
said Moses B. Bramhald -has refused to pay the said four
notes so made by him to the said Henry M. Kinne, and by
said Kinne transferred to this defendant, all of which arc
unpaid.

And this defendant, in further answering, says, that that
part of the real estate which the said Moses B. Bramhall and
wife conveyed to said Henry M. Kinne, and by said Heniy
M. Kinne aud wife to this defendant, and not included in
the bond and mortgage made by the said Moses B. Braro-

40 hall and wife to the said the Mechanics and Traders Bank,
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[ aeincluded in another bond and mortgage, made by said
| Msss B. Bramhall and wife to the said complainant, for the
sumas named in said bond and mortgage of seven thousand
five hundred dollars, and dated the fifteenth day of May, in
the year eighteen hundred and sixty-one, and recorded in
the clerk’s oifice of Hudson county, and that if the said bond

and mortgage was, in fact, given for the real amount due toi

the said complainant at the time it was made from said
Brahall, that then the said property embraced in the said
lasst named mortgage will be, as this defendant believes,
entirely exhausted, and will not leave anything to be applied
tothe payment of the said four hotes of the said Moses B.
Bramhall, so given to the said Henry M. Kinne, and by him
transferred to this defendant.

And this defendant denies all and all manner of unlawful
combination and confederacy wherewith he is, by the said
hill, charged; without this, that there is any other matter,

e or thing in the said complainant’s said bill of com-

plaint contained, material or necessary for this defendant to

meke answer unto, and not herein and hereby well and suf-
ficiently answered, confessed, traversed, and avoided or de-

nied, is true to the knowledge or belief of this defendant.
All which matters and things this defendant is ready and
willing to aver, maintain, and prove, as this honorable court
gl direct, and humbly prays to be hence dismissed with

his reasonable costs and charges in this behalf most wrong-

fully sustained.
PETER BENTLEY,
Solicitor and of counsel with James T. Worthington,
ore of the defendants.

, MewJersey, to wit—James T. Worthington, of full age,

eing duly sworn on his oath, saith—that he is the defend-

at in the foregoing answer named, and that the matters and
ings set forth in the said answer, as far as. they relate to

eacts and doings of this defendant, are true; and so far
awthey relate to the acts and doings of others he believes

themto be true.

Jas. T. W orthington..

worn to and subscribed before me, at Jersey City, June
“t'th, 1866. ' y8 < »m

C. H. Winfierd, M. C
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lieplication.

[Filed August 22, 1866]

This repliaut, saving and reserving to himself all and al
manner of advantage of exception to the manifold insuffi-
ciencies of said answer, for replication thereto saith, that
he will aver and prove his said bill to be true, certain, ad
sufficient in the law, to be answered unto, and that the
said answer of the said defendant, James T. Worthington, is
uncertain, untrue, and insufficient to be replied unto by this

10 repliant. Without that, that any other matter or thing what-
soever in the said answer contained, material or effectual in
the law to be replied unto, confessed, and avoided, traversed,
or denied, is true. All which matters and things this re-
pliant is, and will be ready to aver and prove, as this Hon-
orable Court shall direct; and humbly prays, as iu and by
his said bill he has already prayed.

ARCH KBRON

Solicitor of complainant.

S. B. RANSOM,
20 O f counsel with complainant.

Evidence.

[Filed January 3, 1868]

Examinations in above cause, taken before Washington B

. Williams, examiner in chancery, at his office in Jersey
City, in presence of A. KPBrown, esg., and S. B. Ransom,
esg., for complainant, and of Peter Bentley, esq, for de-
fendants, commencing on December 17th, 1866, aud which
were taken on notice on either side duly admitted.

Complainant’s solicitor offers bond, mortgage, aud assign
30 ment, stated in bill and admitted in answer. Bond is marked
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Bhibit C1.  Mortgage is marked Exhibit C 2.  Assign-
nment is marked Exhibit C 3.
Qorplainants rest.

Adjourned to Wednesday, December 19, 1866, at 2 p. m.,
ad further, to January 8th, 1867, at 2 p. m.

January 8th, 1867, at 3 p. m., couusel for both parties ap-
peared and defendants opened their testimony.

Jon S. Fox, being duly sworn, on oath saith—I reside in
Jersey City, and am president of the First National Bank in
Jersey City; | was cashier of the Mechanics and Traders
Bankin Jersey City; | was such cashier on May 15,1861.

1 Qest. State for what purpose the bond and mortgage,
chted May 15, 1861, marked CM, and (72, on part of com-
plainants, were made ?

A, They were given as collateral security for the then
indebtedness of Moses B. Bramhall, to the Mechanics and
Traders Bank, and also for any future indebtedness that
might occur subsequently.

2Qest. Can you state what amount, if any, Moses B.
Bramhall was indebted to the Mechanics and Traders Bank,
n ey 15, 1861 ?

Ans. As near as | can remember, it was about twenty-five
thousand dollars.

3 Quest Was the indebtedness due from Bramhall to the
benk; on May 15th, 1861, paid by him ?

Ars. It has been paid since.

4 Quest. The bond referred to was taken as collateral to
the indebtedness of Bramhall to the bauk on the 15th May7
181? [Objected to as leading.]

A, Yes.

b Qest. Had the bank any other securities that they held
framBramhall at the time they took the bond and mortgage
framBramhall ?

< Yes, sir.  We had a second mortgage on some pro-
Rty at Rahway, and also some coal stock ; among other, |
beliee some American Coal Company stock, and some
ather claims, which | don’t now recollect. That second

D
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mortgage was given at about the same time that this mort-
gage was given.

6 Quest. Had you, at the time that the bond and nort-
gage were made, a statement of the particular securities
that were held by the bank ?

Ans. We had them all in an envelope. We had no par-
ticular statement of them. We don’t enter collaterals in
any book.

7 Quest. Does not the bank keep some statement or min-

10 ute,showing what collaterals they hold, and for what purpose?

Ans. It is generally stated on the face of the note itself,
and we keep no further statement. Upon the payment of
the note, the note and securities are generally given up; if
part payment is made, it is endorsed on the note.

8 Quest. Can you state whether there was one or nore
notes held by the bank at the time the bond and mortgage
was made, on May 15th, 18617

Ans. My impression is, there was quite a number of noes.
The indebtedness was running through a long time; this

20 bond and mortgage was given merely as a security for the
then indebtedness of Mr. Bramhall, and any indebtedness
that might accrue afterwards.

9 Quest. Can you state the amount of coal stock that you
held at the making of said bond and mortgage, and what
particular kind of stock ?

Ans. | only recollect the stock of the American Coal Com
pany ; | think there was four thousand shares; | dont know
what the market price was then—I think it was two or three
dollars; the par value was $25 a share; | don’t think we

80 had any other- coal stock.

10 Quest. Had you other securities than coal stock at this
time ? .

Ans. We had what we supposed was a security in ths
Overland Mail Route, but it was given up without receiving
anything for it; it was an order on the post-office depart
ment for some money that’'was supposed to be due, but
nothing was ever realized on it; there was no amount state
—it was merely a general assignment of any interest r-
Bramhall might have in the claim ; it was never recognize

40 by the department.
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1 Quest What amount was the mortgage held by the
bark upon his house property, at Rahway ?

Ans. Fifteen thousand dollars, | think.

12.QeBL What amount was there upon those premises
previos to your mortgage ?

Ams. | don’t know.

13 Qest. What was done with this second mortgage y
thebank? o ,

Ans. Nothing; it is, | suppose, on record at the county
clerk’s office, at Elizabeth ; we never got it from there. W

14 Quest. Does the bank now hold it ?

Ans. We have the bond; the mortgage is there at the
clerk’s office ; it has never been cancelled nor given up by
the bank; we never looked upon it as much additional
security.

15 . Who now holds the coal stock above mentioned ?

Ans. | have no idea ; we parted with it a long time since.

16 Quest. To whom ?

Ans. | cannot state from memory ; but whatever was ob-
tained from it was credited on Mr. Bramhall s indebtedness
to the bank. _

17 Quest. Will the books of the bank show when, and for
what they disposed of that stock ?

Ans. No, sir.

18 Quest. Can you state when it was disposed of ?

Ans. No, sir; | don’t know that we disposed of it at all;
it wes probably given up to Mr. Bramhall on his paying a
certain amount of money; the indebtedness ran down to the
present year before it was all settled.

19 Quest Has the bank books showing the transactions 30
with Mr. Bramhall from the giving of the bond and mort-
0ae to the assignment to Mr. Hoy ?

Ans. His account in the ledger will show the loans and
discounts made to him from time to time, up to the present
time; it would require an accountant to examine the loan
account to state the amount due from him at any given time.

Adjourned to January 11th, 1867, at ten a. m., when the
solicitors appeared, and also the said witness, and proceeded.
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Witness.—I desire to correct now some testimony given a
my former .examination from memory; | find, on reference
to the books of the bank, that on May 15th, 1861, the amount
owing from Mr, Bramhall to the bank was $36406

. instead of only $25,000. * a5

20 Quest. Can you state how manynotes, or other liabilities
constituted this $36,000 ?

Ans. | don’t recollect—there were some six or eight notes.

21 Quest. Had those notes any endorsers upon the same?

10 Ans, No, sir; they were payable to the order of the bark

22 Quest. Has the bank any minute upon their bods
authorizing the taking of this bond and mortgage of $10,000?

Ans. | don t recollect; the board instructed me to gt
additional securities, but whether the fact of receiving this
bond and mortgage was entered, | don’t know.

23 Quest. Have you ever looked to know whether there
was any resolution passed by the board authorizing the
taking of the bond ?

Ans. | have not.

20 24 Quest. Were all the notes existing on the 15th My,
1861, paid by Bramhall, and taken up by him?

Ans. They were.

25 Quest. Did Bramhall, at the time of the assignment to
lloy, owe the bank any of the specific indebtedness existing
at the time of the execution of the bond in May, 1861?

Ai\s. He owed the bank ten thousand dollars at the timre
of the assignment.

26 Quest Were the notes existing on May 15th, 1861, il
existing at the time of the assignment to Hoy ?

£0 Ans. The same notes were not—of course not; those notes
were renewed as they matured from time to time, until the
final payment of the indebtedness, at the time of the assign-
ment of the mortgage.

27 Quest. Was there any-contract, written or verbal, be-
tween Bramhall and the bank, in relation to his account or
indebtedness, or the security given therefor; if written, can
you produce it; and if verbal, state what it was ?

Ans. There was no written contract; the verbal under-
standing vras that they were held as collateral.against the

40 indebtedness then existing, or any liability that might be
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incurred thereafter ; it was not given to secure any particular
ds%QesL Was this bond taken by the direcltion or the
baerd of directors, or by direction of Mr. Braniball, as presi-
dent? .

Ars. It was taken by direction of the board of directors.

2 Quest. Can you state what payments have been,made
by Bramhall, or any one, for his account to hi$ credit on the
sad indebtedness with the dates of such payments, and what
seaurity or securities have been released or returned to hipft, 10
adthe dates of such releases, or return ?

Ans. | cannot. '

& Quest. At the time of the assrgnment to Hoy of the
bond, did the bank pass to him any other security therefor
then the mortgage, or does he, Hoy, to jour knowledge,
hdd any further security therefor, and if so, what?

As. No, sir.

8l Quest. What amount was paid by Hoy to the bank for
the assignment of the bond and mortgage ? [Objected fo as
immaterial.] . , M0

Ans. Seven thousand five hundred dollars,

& Quest. How, and in what manner, was that,money paid
tothe bank? [Objected to as above.]

Ans. It was paid to me by a check by the cashier of the
First National Bank of Jersey City, for the proceeds of a
note discounted for Mr. Hoy on that day, and endorsed by
Muses B. Bramhall.

B Quest. How came the assignment to be made by the
bank to Hoy?

Ams. In consideration of the $?500.- * 30

A Qest. When was the coal stock surrendered to Mr.
Bramhall ?

Ans. At various times, | don’t remember the circum-
stances, as the indebtedness was retrred the securities were
surrendered. -

P Quest. If his indebtedness became increased thereafter,

dd he increase his collaterals?

Ans. | presume so—I don’t remember any particular cases;
vewould not be likely to increase his indebtedness without
anincrease of security. 40
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86 Quest. If Bramhall’s indebtedness on the 1st Octooer
1865, was 133,000, would your bank have let him have thet
amount without adequate collaterals?

Ans. We would not.

37 Quest. You being cashier, would not those cdllaterals
come immediately under your supervision and adjustment?

*fins. They would.

38 Quest. Can you state what collateral securities your
bank held during the month of October, 1865, and My, of

10 same year?

Ans. | do not remember.

39 Quest. Can you tell what was the indebtedness of
Bramhall to the bank at any time in May, 1865, or in Q>
tober, 1865?

Ans. Not from memory.

40 quest. Can you give any further information as tote
specific securities held by the bank, other than those hereto-
fore stated ?

Ans. | cannot.

20 41 qQuest, ©id you know that Mr. Bramhall had conveyed
a portion of the property mortgaged to the bank toa M
Kinne; and if so, when ?

Ans. | did not.

42 quest. Had you any interview with Mr. Bramhall asto
'the reason why he wished this bond and mortgage assigned
to Mr. Hoy ?

Ans. | had not,

43 Quest. Who made the application to the bank to pur-
chase and take an assignment of this mortgage ?

O Ans. Both Mr. Hoy and Mr. Bramhall conferred with ne
about selling the mortgage for a consideration.

44 quest, ©id the bank take any other security for the |
remainder of the mortgage ?

Ans. No, sir.

45 quest, ©id the bank surrender to Mr. Bramhall the
claims they had against him at that time ?

Ans. The $7500 or was endorsed on a note of $10,000
which they then held of Mr. Bramhall’s, leaving about $2500
still due.
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46 Qest. For that amount the bank looks to Mr. Bram-
kel and not the mortgage ?

A, Yes; he has since paid it.

47 Qest. Can you state the day that the note of Hoy’s
was disconnted ?

Am. | think it was February IT, 1866 ; I can tell by re-
ference to the account.

48 Qest. 1)o you know whether Bramhall paid to Ploy
aypart of the bond and mortgage that be gave to him, Hoy,
for $7500? *

Ars. | do not.

49 Quest. Has the bank the bond and mortgage of $15,000
m Brainhall’s property at Rahway, now in their possession ?

Ams. No sir; | looked siace | was here last,, and find
reither the mortgage nor the bond;, the mortgage never was
returned to us from the record.

.3 Quest. Has the bank ever discharged that bond and
mortgage ?

Ans. No.

5l Quest. Was the coal stock returned to Bramhall before 20
or after May 1, 1865.?

Ans. | don’t remember.

5 Quest. Will you be good enough to examine- the books
ofthe Mechanics and Traders Bank for any written contract,
minute, or agreement between the bank and Bramhall in
regard to this $10,000 mortgage ;, and if so, produce the same
here in evidence ?

Ans. | will.

10

Cross-examination.

5 Quest. How was the $36,406.1T, which, Mr. Bramhall 30
oned the bank, paid, and at what times?

Ans. | cannot give the dates; there were various notes
which were renewed from time to time, until finally they
were discharged by the sale of that mortgage, excepting a
ba!gme of some $2500, and interest, which he aftervzards
pei :

51 Quest. From the time the bond and mortgage was given
% 15th, 1861, to the 13th February, 1866, when it was
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assigned to Hoy, was there any time that Bramhall did nat
owe the bank at least ten thousand dollars ?

Ans. | think not.

05 Quest. Was the bond and mortgage assigned to |'€b/
for the consideration of $7500 with Bramhall’s consent?

Ans. Yes.

56 Quest. Did you credit Bramhall on his indebtedness
with the full proceeds of the bond and mortgage?

Ans. Yes.

10 Redret

57 Quest. When did Bramhall pay the $2500 ?

Ans. Sometime in 1866—1 don’t recollect the date.

58 Quest. Did Mr. Hoy know that the bank looked to M.
Bramhall for the balance of the indebtedness, when he tock
his assignment ?

Ans. | do not know.

59 Quest. Who paid the $2500 ?

IAns. 1 presupe Mr. Bramhall—I don’t know of anyone
else.

20 760 Quest. Has Mr. Hoy any indebtedness to your bank
besides this $7500 ?

Ans. There is no indebtedness whatever of Mr. Hoyto the
bank at this time; the note was paid long since, at maturity.

bl Quest. Doyou know whether Bramhall placed any other
securities in Hoys hands for his note-of $7500, than this
bond and mortgage ?

t Atns. I do not; | never heard any conversation in reference
o it.

62 Quest. Has Hoy’s note of $7500 been paid ?

30 Ans. It was paid at maturity at the Bank of the Common-
wealth in New York, where it was made payable.

63 Quest. Has there been any other note of Mr. Hoy’s
discounted by your bank since that note, or discounted for
Mr. Bramhall, with Hoy’s endorsement?

Ans. No.

J S kx

Subscribed and sworn to, before me, at Jersey cCity, Janu-
ary 11th, 1867.
W. B. Wirttiams, M. C
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Adjourned to Tuesday, January 15th, 1867. January 15th,
| 187, 2| ». m., solicitors appeared and proceeded*

James Hoy, being duly sworn on the part of the defendant,
moath saith—1 am the complainant herein.

1Qest. Did Moses B. Bramhall apply to you to take an
assignment of the bond and mortgage made by him to the
Mechanics and Traders Bank for $10,000 ?

Ams. Yes, sir. | gave my note at four months for $7500,
which came due a day or so, | think, after | sailed for
Europe; | sailed the 16th May, 1866; | left the money with 10
nysonto pay the note ; I can’t tell the date now in any
other way.
2Qest. You subsequently released one or more of the
las specified in said mortgage-—at whose request did you
meke said release ?

Ans. The request came through Mr. A. K. Brown, the
solicitor sitting here.

8 Qs Did you receive any compensation—and if so,
whet, for making the rele*ase ?

Ars. 1did; the price in money and mortgages, | think, 20
peid for the lots; | can’t now tell the amount.

4 Quest. Were there one or more lot3 released ?

Ans. | cant tell.

5 Quest Were you paid any’ money—and if so, how much ?

Ans. | was paid money, but how much | can’t say, as it
care through Mr. Brown, and | haven’t my books here to
answer that question.

6 Qest. Did you understand from Mr. Brown that he-
meck the application for the release at the request of Mr.
Bramhall? . ., . m' EEm . 30

Jfts. 1 did so understand him.

7 Quest: Did you take the assignment from the bank to
oblige Mr. Bramhall ? [Objected to as leading.]

Jws. | purchased the mortgage from the bank, having
been informed by Mr. Fox as well as by Mr. Bramhall, that
itwes a good and valid mortgage, and at the same time to
secure, as far as possible, Mr. Bramhall’s indebtedness to
ne o Hijjl .. wm ., ml 11

E
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8 Quest* In what way, by taking the assignment, did yau
secure anything to yourself from Bramhall ?

Ans. | haven’t secured anything to myself, unless I collect
the full amount of the mortgage; if | do collect the ful
amount of the mortgage, the difference between that andthe
$7500 | paid, will be so much saved from what | consider a
veiy doubtful debt;

9 Quest. Did you know at the time you took the assigt
ment, for what purpose the mortgage was given?

10 Ans. Iso, I did not, except/that I understood it wes there
gs clgllateral security for money due from Bramhall totre
ank.

10 Quest. Did you make any inquiry from Mr. Bramhall
or from the bank ?

Ans. | made inquiry from both of them whether it wesa
good and valid mortgage, and they both told me it wesfor
its full value—that is, Mr. Fox and Mr. Bramhall.

11 Quest. When you speak of value, what do you mean?

Mfts. | mean ten thousand dollars and interest.

20 12 Quest. Did you make any iilquiry when you took tre
* bond and mortgage, or before, for what specific purpose the
mortgage was given?

Ans. No, | dont think | did—only a general inypression
that it was given as collateral security for loans by the bank
to-Branihall.

13 Quest. Aou have stated that Mr. Fox told you that it
was a valid mortgage—please state for what ?

Ans. For the money, of course.

14 Quest. For what money ?

30 Ans. The amount of the mortgage.

15 Quest. At the time you took the bond and mortgage by
assignment, did you see them ?

Ans. Yes, sir; it was sent to me, | think, before or simul-
taneous with the giving of my note.

16 Quest. Did you make inquiry of Mr. John S. Fox for
what purpose the bond and mortgage were made?

Ans. No, | can’t say I did; | have no recollection of it
" |1|7?Quest. Did you make any inquiry of Moses B. Bram
all

40 Ans. Yes, sir.
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18 Quest. When did you make thal inquiry ?
As. When it was proposed to me to buy the bond and

]9QJé5L Had you, at the time you took the assignment,
aysecurities belonging to Bramhall in your possession ?

As. No, sir.

2 Quest. Did Mr. Bramhall place in your hands, or with
ayother person for your use, any securities for the pay-
mert of the $7500 you advanced ?

As. No, sir. — —

21 Qest. Had you any matters or thmgs other than the
mortgage, as security for the $7500 ?

As. No, sir.

2 Qest. The bond and mortgage being due upon the
faeofit, did you inquire of the holders for what purpose it
W given, previous to your taking the assignment?

Ams. Well, 1 inquired through Mr. Brown, and, | think, I
inquired myself, but | am not so sure; Mr. Fox, | believe—
roore else was talked with on the part of the bank ; | wish
tocorrect this: | can’t say. | asked Mr. Fox what the mort- 20
oee Wes given for—but | asked him merely the question if
itwes agood mortgage; | am sure | asked Mr. Bramhall,
ad he told me all about it.

23 Quest. What did Mr. Brambhall tell you about it ?

Ars. He told me he was always in debt to the bank more
then ten thousand dollars, and that the mortgage was
meck to secure the existing indebtedness, and any future
indebtedness to the bank.

24 Quest. Did you know, at the time you took the assign-
ment of the bond and mortgage, that Moses B. Bramhall 80
hed, sometime previously thereto, disposed of most of the
property contained in said mortgage ?

Ans. Yes, Sir.

25 Quest. Did you know, at the time you realeased a por-
tion of said mortgaged premises, that Bramhall had disposed
of most of said property contained in the mortgage to the
bank?

Am. Yes.

2% Quest. Did you credit, on the bond and mortgage to

the bank, the amount you received for the release of the 40
two lots ?
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Arts. | did not.

27 Quest. Was not the amount which was paid for the re-
leases of said mortgaged premises paid over to Moses B
Bramhall ?

A%is. No, sir, not a dime of it.

28 Quest. Did you receive it ?

Ans. Yes, sir.

29 Quest. Will you furnish the amount you received for
the releases ?

10  Aw*- Yes; | received it through Mr. Brown ; it wes sav
enteen hundred dollars, less commissions and stamp on desd

30 Quest. Was Moses B. Bramhall indebted to you wen
you took this assignment ?

Ans. Yes, sir.

31 Quest. To what amount ?

Ans: About ninety thousand dollars.

32 Quest. Has it been paid since—if so, how ?

Ans. It has not been paid.

James Hot

20  Subscribed and sworn to before me, at Jersey City, Janu-
ary 15th, 1867.

W. B. Williams, M. G

Archibald K. Brown, being duly7sworn, on oath saith—
reside in Jersey City7 and am attorney and solicitor for the
jplaintift in this cause; | negotiated the sale of lots one ax
three, in block eleven, on Union street, to Henry Foster;
the consideration was $650 for the two lots; there were mo
improvements on it at the time of sale; the deed was cated
March 19th, 1866, | think, and recorded March 28th, 183,

30 in Liber one hundred and twenty-nine, page six hundred,
of deeds. | also, with another person, negotiated a sale of
lots seven and eight, in block eleven, on Union'street, for
the consideration of $700, to Jacob Skillman, by deed dated
23d April, 1866; recorded 25th April, 1866, in Liber ae
hundred and thirty, page five hundred and sixty-six, of deed,
&c, | and another person negotiated a sale in block number
ileven, lot number five, for the consideration of $350; by
deed dated April 23d, 1866, and recorded May 1st, 1866, to
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Henry Foster, recorded in Liber one hundred and thirty-
three, page sixty. All the foregoing deeds were released by
M. Hoy; the consideration, amounting, to $1700* was paid
toM. Hoy, less the amount of commissions, stamps, draw-
ingpapers; the commissions and expenses, | think, amounted
toabout $150— transacted that business for Mr. Hoy.

Qes. Did you sell the lots at the instance of Mr. Hoy, or
M. Bramhall, or both ?

Ams. | can’t answer that except by saying | don’t recollect;
I may have done it at the request of Mr. Bramhall, but the
nmoney went to Mr. Hoy; | don’t recollect whether | took a
receipt or not; 1 don’t recollect of ever consulting with Mr.
Bramhall during the sale of that property; | believe | drew
the deeds from Mr, Bramhall and wife, and also the releases
franM. Hoy; | don’t known whether | took the acknowl-
edgements or not-, | delivered the deeds to the purchasers
a my office, as well as the releases to Mr. Hoy; | think,
honever, | had the releases from Mr. Hoy recorded myself;
I know Mr. Hoy did not enter the amounts on the mortgages.

Cross-examined.

M. Bramhall gave the deeds for these lots that | negotiated;
I don't know whether it was me or Mr. Hoy that asked him
to give them; the money which Mr. Hoy received fgr the
releases, Mr. Hoy informed ITE, was applied to another in-
debtedness of Mr. Bramhall to him; the sum | have named
that Mr. Hoy received, | consider was as much as the lots
were worth at that time; before he bought the mortgage, at
the request of Mr. Hoy, | went to Mr. Fox and Mr. Bramhall
ad asked about the mortgage; | asked each of them if it
wssagood and valid mortgage, land they both said it was;
I reported what they had said to Mr. Hoy, and he bought it.

Reanired

Quest. Did you ask Mr. Fox for what purpose the mort-
gace Wes given ?

Ans. No, sir.

Qest Did you ask Mr. Fox what amount was due upon it ?
Efl 1don’t think | did.

10

20

#
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Quest. Did you see the bond and mortgage at the tine of
asking him about it ?
Ans. No; | did not.

Arch. K. Broan

Subscribed and sworn to, before me, at Jersey City, this
25th day of January, a. d. 1867.
. W. B. Williams, M C

Minot G. Morgan, being duly sworn, on oath saith— re-

side in Jersey City ; am sixty-two years of age ; | have sn

10 James T. Worthington, Moses B. Bramhall, and Henry M
Kinne write, and am acquainted with their signatures.

[Being shown an agreement dated January 3d, 18%, e
tween Henry M. Kinne, James T. Worthington, Yacel
Worthington, and M, C. Morgan, marked Exhibit B 5 Fe
says]—

Robert L. Williams and George W. Ryerson, the sb-
scribing witnesses to this instrument, reside in the state of
New Y ork; the signature of Henry M. Kinne thereto is iu
his handwriting; and that of J. T. Worthington is in tre

20 handwriting of James T. Worthington ; the other two sigr
natures are in my handwriting. [Being shown four promis-
sory-motes, marked D 6, D 7, D 8, and D 9, he says}—

The signatures of the maker to these notes is that of M
B. Brambhall, and is in the handwriting of Moses B. Bram
hall; the signatures to the endorsements on the same arein

the handwriting of Henry M. Kinne.
M. C. Morgan.

Subscribed and sworn to before me, at Jersey City, March
+16th, 1867.
30 W. B. Williams, M. C

The papers marked as Exhibits D 5,D 6, D 7,D 8 B 9
also D1, D 2, D 3, D 4, are offered in evidence on part of
defendants, and objected to on part of complainant, asir-
relevant.

JohnS. Fox, being re-called on part of defendants, snjs—
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I have examined the accounts between Moses B. Brainhall
ad the bank since my last testimony. | found, that at the
timethe bond and mortgage in question was assigned to
M. Hoy, the indebtedness of Bramhall to the bank was ten
thousand dollars; nothing else was due, to my knowledge ;
| think ten thousand dollars was the amount.

J. S. Fox.

Subscribed and sworn to before me, at Jersey City, March
19h, 1867.

w. B. wirtiams, M. Q

Stipulation.

[Filed. February 4* 1868;]!

It is agreed that the following lots, described' irthe mort-
gace made by Moses B. Bramhall and wife, to the Mechanics
ad Traders Bank, dated 15tb of May, 1861, for $10,000 viz:
los No’s 10,11, and 14, in block No. 13raadlot No. 15 in
block No. 14, on map of G. I. Van Horneycivil engineer,
filedin the clerk’s office of Hudson county, and lots No. 31
a3 on Clerk street, and lots No’s 47 and 48, on Ocean
street, in Sherwood,-are included in the deed made by Moses
B Bramhall and wife to Henry M. Kinne, and by said
Kinre and wife to James T. Worthington, the above named
defendant.

PETER BENTLEY,
Solicitorfor defendants.

ARCH. K BROWN,
Solicitor of complainant,.

10

20
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Opinion.

: M. B. BraniLall being indebted to the Mechanics ad
Traders Bank of Jersey City, in the suni of thirty-six thou-
sand dollars, on the 18th of May, 1857, gave his bond, &
cured by mortgage on eighteen lots in Hudson county, ad
payable July 1st, 1862, 'for ten thousand dollars, as collateral
security for that amount of his debt; he also gave other ad-
lateral securities which from time to time were given up by
the bank upon payments of portions of the debt, until Feb-
10 ruary 19th, 1866, when the indebtedness of Bramhall to te
bank was ten thousand dollars ; on that day the bank, &
Bramhall’s request, assigned the bond and mortgage to Jares
Hoy, the complainant. The amount paid by him to tre
bank for the assignment was seventy-five hundred dollars;
this amount the bank credited to Bramhall and the re-
mainder of his debt being twenty-five hundred dollars, e
afterwards paid the bank. The whole transaction wes with
the knowledge and assent of Bramhall, who owed Hoyasum
much greater than the whole amount of the mortgage. Tre
20 bank assigned the whole mortgage debt to Hoy, who peid
nothing but the seventy-five hundred dollars on it, he reither
paid Bramhall any money, or credited him, or agreed to
credit him, anything on account of the debt owing by im

Before this assgnment, Bramhall, by three deeds, dated
the 30th and 31st days of May, 1865, had conveyed eight of
these eighteen lots to H. M. Kinne, with full covenants,
stating them to be “ subject nevertheless to the payment of
all existing liens now on said premises.” Kinne subsequently
conveyed these lots to the defendant, James T. Worthington,

30 who now holds the title. The deeds to Kinne and Worth-
ington included ten lots not in the mortgage to the bank, ad
the conveyance to Kinne, was intended as a mortgage to
secure to him the payment of twenty-six thousand dollars,
due from Bramhall to him.

After the assignment of the mortgage to him, Hoy, a
Bramhall’s request, had released from the mortgage five las
sold by Bramhall, and had received the whole of the consid
eration money, being fifteen hundred and fifty dollars, whic
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he has not credited on the the mortgage debt, but claim's
the right to appropriate on the unsecured debt from 'Bram-
ali tohim.  Hoy knew at thé time he took the assignment
of thé mortgage that thé most part of the mortgaged pre-
misss had been disposed of by Bramhall.

The defendant, Worthington, contends that to relieve the
las contained in his deed from the encumbrance of the Hoy
mortgage, he has a right to have the other collaterals held
bythe bank accounted for and a proper part applied to the
payment of the mortgage to the bank. That the mortgage
iii the hands of the complainant can only be a lien for the
aum acctually advanced, and that he is entitled to have the
fifteen hundred and fifty dollars received by Hoy, credited
d the mortgage, and to have any part of the mortgaged
premises held by Bramhall or sold by him after the deeds to
Enne, sold first to pay the balance due on the complainant’s
nmortgage.

There is no rule Of law or equity that prevents a creditor
holding several collateral securities from disposing of any of
them or returning any of them to the debtor, without the
necessity of inquiring whether there are any claims on either
ofthem by subsequent creditors ; and such disposition or re-
tum will not affect the creditors’ right to the security re-
tained. In the case of a subsequent mortgage upon part of
the mortgaged premises, a release of the part not mortgaged
will not affect the privity of the mortgage on the other part,
unless the mortgagee had actual notice at the time of the
relesse of the existence of the subséquent mortgage; con-
structive notice from recording of registry is not sufficient
to postpone him.

In this case the validity of the bank mortgage cannot be
affected by any disposition of the other collaterals, as it is not
alleged or be shown that the officers of the bank knew or
hed any notice of the lieti of the defendants. | do not mean
to Sy that it would be affected with such knowledge.

This mortgage was given and held as collateral security
forthe debt of Bramhall to the hank. It was held in no
sase as a pawn Or pledge, and if the bank had sold it they
must have accounted to Bramhall for the face of the secu-
ntL and not merely for the price received. Being held as

F

10

20

40
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collateral security, if that debt was paid by Bramhall the !
mortgage would be satisfied, and the defendant, Worthing-
ton, would hold free front the lien. Bramhall had paddl i
the debt except ten thousand dollars, at the time of the !
transfer to Hoy, and has paid twenty-five hundred dollars of

:rthe debt'since. So the only amount unpaid to be recovered
on this mortgage, is seventy-five hundred dollars, and tre j
interest on it. Hoy paid that sum for the assignment, ad
the bank credited it on Bramhall’s note for ten thousand do- |

10 lars, and, by agreement of all parties, retained Bramhalls
note for the balance of twenty-five hundred dollars, which
he afterwards paid. It is not necessary here to corsider
whether a good assignment of this mortgage for the ful
amount mentioned in it, could not have been made byan
agreement with Bramhall and the parties to the assignment, |
that Hoy should give the full amount by paying to the bark
seventy-five hundred dollars in cash, and crediting Bramkall
twenty-five hundred dollars on his unsecured indebtedness;
the bank taking Bramhall’s unsecured note for the balance, j

20 No such agreement was made; as it is, Bramhall has paid !
one-fourth of this debt, and he is now called on to pay te j
whole. If he had agreed to the transaction in this shape it
would be clearly usurious and void. A mortgagee may sl *
a mortgage at any price below its face, but if the sacrifice is
paid by the mortgagor, and this is known to the assignee a
the time, it is a mere cover for usury.

The mortgage in the hands of the complainant as agairst j
Worthington, can only be a lien for seventy-five hundred *
dollars, with interest—the only part of the mortgage debt

30 due at the date of the deed to Kinne, now unpaid.

The clause in the deeds to Kinne, “subject to the pay-
ment of all liens now on said premises,” cannot be construed
into a covenant to pay the liens. It is only a limitation of
the covenants ofwarranty and against encumbrances. The
effect of such a deed is the same as that of a deed of bargain
and sale of part of mortgaged premises—it makes the part
conveyed subject to its proper proportion of the encum:
brances. The rule that the part of mortgaged premises last
conveyed must be first sold, only applies where the convey- |

40 ances are by deeds with warranty or covenants against en
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cumbrances. And in this case the clause above mentioned
expressly provides for the payment of liens by the lots con-
wyedto ¢inne.  Bramhall had the right and the power in
conveying these lots, either absolutely or by way of mort-
oece, to stipulate that they,should bear their part of the bank
mortgage claim, so as to relieve, to that extent, the lots re-
tained by him in order that he might have something where-
with to pay or secure his other creditors. With this express
provision, Worthington’s situation or equity is no.stronger,
because he is a mortgagee whom Brambhall is bound to pay
out of any of his property. Worthington is entitled to have
credited on the mortgage of the complainant so much of the
sum received by Hoy on the release of the five lots, as is
their proportionate share of that mortgage debt. The excess
ower that amount is the amount due to Bramhall as the price
afhis equity of redemption in those lots which he had a right
tosell and appropriate.

It must be referred to a master to ascertain the value of
the several parcels of the mortgaged premises held by thé
soveral defendants, and of the lots so released, and the
amount due upon the mortgage, that the part of the mort-
gece money due from each owner may be paid by him, or
his premises sold therefor.

The deed to Kinne, having been given as a mortgage,
Whrthington must be treated as a mortgagee ; as his mort-
geee includes lots not in the complainant’s mortgage, it is
claimed that he rpust resort to those before he can compel
the complainant to credit any of the proceeds of the five lots
relessed on this mortgage. The rule of equity inrsuch case
will not require such mortgagee to file a cross-bill.  When
amortgagee, having two securities to which to resort, pro-
ok against a subsequent encumbrancer having only one,
hemay, in certain cases, be compelled to exhaust first his
remedy against the security on.which he alone has a lieu,
hutwhen he is proceeded against, there is no precedent, and
there ought to be none, to preclude him from setting up his
daimin the suit into which he is dragged, but in such case
the remedy, if any ought to be had, is by subrogating thé
Paty having but one security to the rights of the other in
his second security, after his own debt is paid in full.
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Interlocutory Decree,

[Filed May 25, 1868]]

Upon opening this matter to the court by Stephen B
Ransom, of counsel with the complainant, in the presence
of Isaac W. Scudder, of counsel with the defendants, Jarres
T. Worthington and wife, and upon reading the bill, asner,
replication, and proofs in this cause, and hearing the argu-
ments of counsel thereon, and the said bill having hereto-
fore been taken as confessed against the said defendants,

10 Moses B. Brambhall, and Emily his wife, Sebastien Robert,
and Elizabeth his wife, William 1l. Bumsted, and Matha
his wife, and the Chancellor having taken time to consider
of the same—

It is now, to wit, on this twenty-fifth day| of May, in tre
year of our Lord one thousand eight hundred and sixy
eight, on motion of Stephen B. Ransom, of counsel withthe
complainant, ordered, adjudged, and decreed, that the sid
complainant is entitled to receive, upon his bond and nort-
gage, in his bill of complaint mentioned and set forth, the

20 principal sum of seven thousand five hundred dollars, with
legal interest thereon, from the nineteenth day of February,
in the year ot our Lord one thousand eight hundred ax
sixty-six, the date of the assignment of the said mortgageby
the said the Mechanics and Traders Bank to the said com
plainant, and no more.

And that the said defendant, James T. Worthington, is
entitled to have credited on the said mortgage of the sad
complainant, so much of the sum received by the conplain-
ant, on the release of the five lots of laud mentioned in the

30 bill of compaint and in the evidence in this cause, fromthe
lien of his said mortgage, as is the proportionate share of
the said five lots of laud mentioned in the said hill of that
mortgage debt.

And also, that the lots of land mentioned and described m
the deeds from the defendant, Moses B, Bramhall, to the
said Henry M. Kinne, and by the said Henry M. Kinne con
veyed to the said defendant, James T. Worthington, ad
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embraced in complainant’s said mortgage, are subject to the
paymrent, together with all other property embraced in the
complainant’s said mortgage, of their proper proportion of
the amount due upon the said complainant’s said mortgage.
A it is further ordered, adjudged, and decreed, that the
deack from the said Moses B. Bramhall and wife to the said
Henry M Kinne, for the said lots of land in the said deed
mentioned and described, are, in truth and in fact, mortgages
only, and are to be taken and treated as such. And it-is
further ordered, that it be referred to Washington B. Wil- 10
lias, esquire, one of the masters of this court, to take an
acoourt of what is due to the complainant for principal and
interest upon his said mortgage ; and also what is due, if
anything, to the said defendant, James T. Worthington,
upn his said mortgage deeds, and to ascertain the value of
the several parcels of the mortgaged premises held by the
saweral defendants in this causé, and of the lots released by
the said complainant from the lien of his said mortgage, to
the end that the part of the said principal and interest
moneys found to be due to the complainant on his said 20
mortgage from each owner of the said several parcels of the
said mortgaged premises may be paid by him, or his premi-
$s sold therefor. ;-

And that all further equity and direction be reserved till
the coming in of the said report.

A. O. ZABRISKIE, G

We consent to the above decree.

ARCH. K. BROWN,
Solicitor of complainant.

IV BENTLEY, 30
Solicitor for defendant, Worthington.
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Appeal from Interlocutory Decree.

[Filed June 2, 1868.]

The complainant hereby appeals from so much of the in-
terlocutory decree made in this court, in the above dtated
cause, as decrees that the complainant is entitled to receive
upon his bond and mortgage in his bill of complaint nen
tioned and set forth, the principal sum of seven thousand fie
hundred dollars, with legal interest thereon from the rire-
teenth day of February, in the year of our Lord one thousand

10 eight hundred and sixty-six, the date of the assignment of
the said mortgage by the Mechanics and Traders Bank o
the said complainant, and no more. And as decrees tret
the said defendant, James T. Worthington, is entitled ©
have credited on the said mortgage of the said corrplainart,
so much of the sum received by the complainant on the e

. lease of the five lots of land, mentioned in the bill of can
plaint, and in the evidence in said cause, from the lien ofhs
mortgage, as is the proportionate share of the said five las
of land mentioned in the said bill of that mortgage delt, to
the Court of Errors and Appeals in the last resort in a.l cass

Dated May 28th, 1868.
ARCH KBROMNN

Solicitor and of counsel with corplainart.

I conceive there is good cause for appeal in the dowe

stated cause.
STHAHEN B RSNEOM

Of counsel with complainant
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Petition of Appeal.
[Filed June 6, 1868.]

Betwieen
James Hoy, appellant,

and

Moses B. Bramhall, and Emily Brambhall
his wife, Sebastien Robert, and Eliza- * on pill. dC
beth Robert his wife, William H. Bum- ’
sted, and Martba Bumsted his wife,
and James T. Worthington, and —---- 10
Worthington his wife, appellees.

To tre Honorable the Court of Errors and Appeals in the last
_resort in all causes.

The humble petition of James Hoy, the appellant in the
aowe stated cause, respectfully shows, that your petitioner
finds himself aggrieved by an interlocutory decree, made in
the Court of Chancery by his Honor Abraham O. Zabriskie,
Chancellor of the state of New Jersey, bearing date the
twenty-fifth day of May, in the year of our Lord one thou-
sad eight hundred and sixty-eight, wherein the said James 20
Hoy wes complainant, and Moses B. Bramhall, and Emily
Bramhall his wife, Sebastien Robert, and Elizabeth Robert
hiswife, William H. Bumsted, and Martha Bumsted his wife,
ad James T. Worthington, and -------- Worthington his
wife, were defendants, in this respect, to wit, that the said
decree adjudges that the said complainant, James Hoy, is
ertitled to receive upon his bond and mortgage, in his bill
of complaint mentioned and set forth, the principal sum of
saen thousand five hundred dollars, with the legal interest
thereon, from the nineteenth day of February, in the year of 30
our Lord one thousand eight hundred and sixty-six, the date
of the assignment of the said mortgage by the said the Me-
chanics and Traders Bank to the said complainant, and no
morej and that the said defendant, James T. Worthington,
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was and is entitled to have credited on the said mortgage of
the said complainant, so much of the sum received bvte
said complainant on the release of the five lots of land men
tioned in the bill of complaint and in the evidence iiTtre
said cause, from the lien ot his said mortgage, as is the po-
portionate share of the said five lots of land mentioned inte
said bill of that mortgage.

And your petitioner humbly appeals from those parts of
the said decree of the Chancellor which decrees as aforesaid,

10 upon the ground that the same are erroneous, for that te
said James Hoy, in law and in equity, is entitled to recive
upon his said bond and mortgage the whole of the principel
sum often thousand dollars, mentioned in the said bond anil
mortgage, and for that the said James T: Worthington is:
not entitled to have credited on the said mortgage of tre
said James lloy, any of the moneys received by the sid
James Hoy on the release of the lots of land, mentioned in
the bill and evidence in this cause, from the lien of his sid
mortgage.

20 Your petitioner therefore prays that the said decree of e
said Chancellor may be, in the particulars aforesaid, reversed
and set aside, and for nothing holden; and that your peti-
tioner may have such relief in the premises as to this honora-
ble court shall seem meet.

Dated June 4th, 1868.
ARCII. K BROAN

Solicitor and of counsel with complainant or gapellart.

Answer.
[Filed Tune 6, 1868.]

30 The respondent, James T. Worthington, not confessing ar
acknowledging all or any of the matters to be true as in axd
by the said petition of appeal are contained and set forth,
for answer thereunto says—that he believes it to be true,
that such decree as is complained of by the appellant, wes
made by the Court of Chancery, as in the said petition of
appeal is set forth, but as to the date, substance, and contents
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"Solicitor and of counsel with the respondent,
James T. Worthington.
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1
In witress wheredf, the said [arties heve Fereurtoad o
adudicae heredf, & tharr e _
%s th)@«jycf—hwy, intre yeare
Henry, M Kinne, . . 1s]
& UM, &, ardlrdvld.ﬁlh/.
James |. Worthington, [I s]
M. C Morgan. [1s]

V achel W orthington,
M C Morgan, l&ty [n |f

Sged sded &, intre presae of
Robt L W illiams,

Ryerson.




