
TTouch & Gillespy;" p rin ters, T ren ton , N J.

Court of Errors and Appeals.

I n  C hancery of N ew J ersey .

Between—
JAMES HOY,

Complainant,
a n d

MOSES B. BEAMHALL, et 
ux. et al„

Defendants.

Bill to 
Foreclose.

A r a h .  K .  B r o w n , solicitor of complainants. 
P e te r  B e n t l e y , solicitor of defendants.

Bill o f Complaint.
[Filed March 29, 1866.

To h is  H o n o r  H e n r y  W .  G r e e n ,  e s q u i r e ,  C h a n c e l l o r  o f  t h e  S t a t e  

o f  N e w  J e r s e y .

Humbly complaining, showeth unto your Honor your 
orator, James Hoy, of the city of New York, in the county 
of New York, aud state of New York, that on or about the 
fifteenth day of May, in the year one thousand eight hun- 
fifed and sixty-one, one Moses B. Bramhall, of the city of 
Rahway, in the county of Union, and state of New Jersey, p) 
became and was justly indebted unto “ The Mechanics and

A



2  C O U R T  O F  E R R O R S  A N D  A P P E A L S .

Traders Bank,’’ of Jersey City, in this state, a corporate-body 
of said state of. New Jersey, in the sum of ten thousand dol­
lars ;.aud being so indebted, the said Moses B. Bramhall in 
order to secure the payment of the said sum of money with 
interest, did make and execute, under his hand and seal, and 
.deliver unto the said “ The Mechanics and Traders Bank” 
a certain bond or obligation, bearing date the same day and 
year last aforesaid, in the penal sum of twenty thousand dol- 
lars, lawful money of the United States, with a condition 

10 thereunder written, that if the said Moses B. Bramhall, his 
heirs, executors, or administrators,. should well and truly 
pay, or cause to be paid, unto.the said Mechanics and Traders 

ank, or their successors or, assigns, the just and full sum of 
ten thousand dollars, lawful money aforesaid, on or before 
the first day of July, eighteen hundred and sixty-two, with 
interest thereon at the rate of seven per cent, per annum, 
then the said-obligation should be void, otherwise to remain 
in full force and virtue, as in and by the said bond or obli­
gation and the condition thereof, reference being thereunto 

20 had, will more fully and at large appear.
And your orator further shows, that the said Moses B. 

Biamhall, in order to secure the payment of the said sum of ; 
money above mentioned, together with the interest which 
should accrue or become due thereon, executed and deliv- j 
ered unto the said the Mechanics and Traders Bauk a cer­
tain indenture of mortgage, bearing date the same day and 1 
year last aforesaid, made by the said Moses B. Bramhall and 
Emily, his wife, of the first part, and the said the Mechanics I 
and Traders Bank of the second part; in and by which said j 

30 indenture of mortgage the said party of the first part did j 
giant, bargain, sell, alien, release, enfeoff, convey, and con- 
film, unto the said the Mechanics and Traders Bank, the j 
said party of the second part, their successors and assigns, 
all the following described parcels of land and premises, 
situate, lying, and being in the township of Bergen, in the 
county of Hudson, and state of New Jersey, viz:

All those four certain lots, which on the map entitled 
“Map of Sherwood, Hudson county, N. J.,” made by Clerk 
and Baeot, city surveyors, duly affiled of record in the 

40 cleii\ s office of Hudson county, are designated, known, and
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distinguished as lots numbered thirty-one (31) and thirty- 
two (32) Clerk street, and forty-seven and forty-eight (4? and 
48) Ocean street; and taken together may be described as 
follows, to wit:

Beginning at a point on the westerly side' of Clerk street, 
distant one hundred and seventy-eight teet southerly from 
the southerly side of Union street ; thence,' running, 1st, 
westerly at right angles to Clerk street and parallel with 
Union street three hundred and fifty feet to Ocean street; 
thence, 2(1, southerly along the easterly side of Ocean street 
one hundred and seventy-eight feet; thence, 3d, easterly, 
parallel with the line first run and at right angles to Ocean 
street, three hundred and fifty feet to Clerk street; thence, 
4th, northerly along Clerk street one hundred and seventy- 
eight feet to the place of beginning. J

Also all those four certain lots, which on the map above 
referred to are designated, known, and distinguished as lots 
numbered one (1), three (3), five (5), and seven (7) Union 
street, and taken together may be described as follows, to 
wit: beginning at a point on the southerly side of Union 
street, distant one hundred and twenty-five feet westerly 
from the westerly side of. Ocean street; thence, to run, 1st, 
westerly along the said southerly side of Union street one 
hundred feet; thence, 2d, southerly, at right angles to Union 
street, one hundred feet; thence, 3d, easterly, parallel with 
Union street, one hundred feet; thence, 4th, northerly, par­
allel with the line second above run, one hundred feet to the 
place of beginning; each lot being twenty-five feet wide in 
front and rear, and one hundred feet deep on each side.

Also all that certain lot, which on the map above referred 
to is described as lot numbered eight (8) Oak'street ; begin­
ning at a point on the northerly side of Oak street, distant 
two hundred feet westerly, from the westerly side of Ocean 
street; thence to run, 1st, northerly, at right angles to Oak 
street and parallel to Ocean street, one hundred feet ; thence, 
2d, westerly, parallel with Oak street, twenty-five feet; thence, 
H southerly, and parallel with the line first run, one hun­
dred feet to Oak street; thence, 4th, easterly, along Oak 
street, twenty-five feet to the place of beginning ; being 
twenty-five feet wide in front and rear, and one hundred feet 
deep on both sides.
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. Also all that certain lot, which on the map above referred 
to is‘described as lot numbered eleven (11) Forrest street; 
beginning at a point in the southerly side of Forrest street, 
distant two hundred and twenty-five feet easterly from the 
easterly line of Jackson avenue thence, to run, 1st, south­
erly, at right angles to Forrest street and parallel with Jack- 
sou avenue, one hundred and sixty feet; thence, 2d, easterly, 
parallel with Forrest street, fifty feet; thence, 3d, northerly, 
parallel with the line first run, one hundred and sixty feet 

10 to Forrest street; thence, 4th, westerly along Forrest street 
fifty feet to the place of beginning.

Also all that certain lot, which on the map above referred 
to is described as lot number three, (3) Park street; be­
ginning at a point on the southerly side of Park street, one 
hundred and seventy-seven feet distant westerly from the 
westerly side of Ocean street; thence, to run, 1st, southerly, 
at right angles to Park street, one hundred and sixty-one 
feet eleven inches ; thence, 2d, westerly, along the rear of 
said lot, fifty feet; thence, 3d, northerly, parallel with the 

20 line first run, one hundred and fifty-nine feet nine inches to 
Park street; thence, 4th, easterly, along the southerly side 
of Park street, fifty feet to the place of beginning.

Also the lot, which on the aforesaid map is described as 
lot uumbered fifteen (15) Park street; beginning at a point 
on the southerly side of Park street, distant four hundred 
and seventy-seven feet westerly from the westerly line o 
Ocean street; thence, to run, 1st, southerly, at right angles 
to Park street, one hundred and forty-nine feet two inches, 
thence, 2d, westerly, along the rear of said lot, fifty feet, 

30 thence, 3d, northerly, parallel with the line first run, one hun 
dred and fifty-seven feet to Park street; thence, 4th, a ong 
Park street easterly fifty feet to the place of beginning.

Also the two lots, which on the aforesaid map are es 
cribed as lots numbered eight (8) and ten (10) Park stree, 
and may be described together as follows, to wit.:

Beginning at a point in the northerly side of sai a 
street, distant three hundred and fifteen feet three inc |~ 
westerly from the westerly side of Ocean street, t etice’
run, 1st, northerly, at right angles to Forrest street, one

40 dred and sixty feet; thence, 2d, westerly, paralle o
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I street, one hundred feet; thence, 3d, southerly, parallel with 
I line first run, one hundred and sixty feet to Park street;
I thence, 4th, easterly, along Park street, one hundred feet to 
I place of beginning.

Also the lot which on said map is described as lot num- 
I bered fourteen (14) Park street, beginning at a point on the 
I northerly side of Park street, distant one hundred and twenty 
I feet easterly from the easterly side of Jackson avenue; thence 

to run, first, northerly at right angles to Park street and 
parallel with Jackson avenue, one hundred and sixty feet; 10 
thence, second, easterly, parallel1 with Park street, fifty feet; 
thence, third, southerly, parallel*with the line first run, one 
hundred and sixty feet to Park street; thence, fourth, westerly7 
along Park street fifty feet to place of beginning.

Also, all those four lots, which on the aforesaid map are 
j described as lots numbered (9) nine, (11) eleven, (13) thirteen, 

and (15) fifteen, Jackson avenue, and together may be de­
scribed as follows, to wit: beginning at a point in the easterly7 
side of Jackson avenue, distant one hundred and six feet 
eight inches northerly from the northerly7 side of Park street; 20 
thence to run, first, easterly7 at right angles to Jackson avenue 
one hundred and twenty feet; thence, second, northerly 
parallel with Jackson avenue one hundred and six feet eight 
inches; thence, third, westerly parallel with line first run 
one hundred and twenty feet to Jackson avenue ; thence, 
fourth, southerly along said avenue one hundred and six 
feet eight inches to place of beginning.

Together with all and singular the tenements, heredita­
ments, and appurtenances thereunto belonging or in any 
1'18,e appertaining, and the reversion and reversions, re- 30 
mainder and remainders, rents, issues, and profit« thereof-;
8n( â ° estate, right, title, interest, use, property,
possession, claim, and demand whatsoever, as well in law as 
m equity, of the party of the first part, to the said indenture

mortgage, and every part and parcel thereof, w7ith the ap- 
Û̂e*lancesl to have and to hold the therein above granted 
°.. escrd>ed premises, with the appurtenances, unto the 
ai( echanics and Traders Bank, of Jersey City, the said 
f;^e80f the second part, their successors and assigns, to and 

oil own proper use, benefit, and behoof, forever: pro-40
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vided always, and the said indenture of mortice was th*™,, 
declared to be upon this express condition, that if the said 
parties of the first part to the said indenture of m l “  
ins heirs, executors, or administrators, should well audhulv 
pay or cause to be paid, unto the said the Mechanics „„d 

• 1‘adere Ba,lk of Jerse? City, or to their certain attorney or 
attorneys, executors, administrators, or assigns, the said sum 
of money mentioned in the condition of the aforesaid bond 
or obhgatton, with the interest thereof, at the time and in

10 he manner mentioned in the said condition, according to 
the true intent and meaning thereof, that then the said in­
denture of mortgage, and the estate thereby granted, should 
cease, determine, and from thenceforth be null and void.

And your orator further shows, that after the execution of 
the said indenture of mortgage, the same was in due form of 
Jaw acknowledged by the said Moses B. Bramhall and Emily 
Bramhall, his wife, before E. Y. Rogers, a master of this 
honorable court, and duly recorded in the office of the clerk 
in and for the said county of Hudson, in Book 25 of Mort- ;

-0 gages, page 319, on the twenty-second day of May, in tlie I 
year one thousand eight hundred and sixty-one, as by the I 
certificate of thé clerk of the said county, endorsed on the 
said indenture of mortgage, more fully appears, and to which I 
your orator, for greater certainty, begs leave to refer, if it be 
necessary so to do.

And your orator further shows unto your Honor, that on 
or about the nineteenth day of February, in the year of our 
Lord one thousand eight hundred and sixty-six, the said the 
Mechanics and Traders Bank, of the first part, in considéra- j 

30 tion of the sum of seven thousand five hundred dollars, to 
them in hand paid by your orator, of the second part, made, 
executed, and delivered unto your orator a deed of assign- ; 
ment, whereby they granted, bargained, sold, assigned, trans­
ferred, aud set over unto your orator, the said indenture of 
mortgage hereinbefore set forth, together with the bond or j 
obligation therein described, and the money due’and to grow 
due thereon, with the interest, to have and to hold unto your 
orator, his heirs, executors, administrators, and assigns, to 
his and their own proper use, benefit, and behoof, forever;

40 subject only to the proviso in the said indenture o f  m ortgage
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mentioned; and they, the. said the Mechanics and Traders 
Bank, did thereby make, constitute, and appoint your orator 
their true and lawful attorney, irrevocable, in their name or 
otherwise, but at his proper costs and charges, to have, use, 
and take all lawful ways and means for the recovery of the 
said money and interest, and in case of payment, to discharge 
the same as fully as they might or could do if those presents 
had not been made ; as in and by the said deed of assign­
ment, duly executed under the proper hand of their president 
and the seal of the said bank, will more fully appear, and to 10 
whichyour orator begs leave to refer, if necessary;

And your orator further shows, that on the twentieth day 
of February, in the year eighteen hundred and sixtv-six, the 
execution of the said deed of assignment was duly authenti­
cated before William Brinkerhoff, commissioner of deeds in 
and for the county of Hudson, as appears by the certificate of 
said commissioner, written on the said deed of assignment, 
and to which your orator .prays leave to refer.

And your orator further shows, that afterwards, to wit, on 
the tweuty-first day. of October, in the year of our Lord one 20 
thousand eight hundred and sixty:three, the said Moses B. 
Bramhall and Emily Bramhall, his wife, conveyed all their 
right, title, and interest which they, the said Moses B. Bram? 
hall and Emily Bramhall, his wife, had or claimed to have, 
in a part of the said mortgaged premises, namely, all those | 
certain lots, pieces, or parcels of land, situate, lying, and being 
in the township of Bergen, in the county of Hudson, and 
state of New Jersey, which, on the map entitled valuable 
lots at Sherwood, Bergen Hights, Hudson county, Hew Jer­
sey, resurveyed by Garret I. Van Horne, C. E. alid town sur- 80 
veyor, June 1st, 1868, and filed of record in the office of the 
clerk of Hudson county, are known and distinguished as lots 
numbered eight, ten, eleven, and fourteen, in block nurm 
hered thirteen; also, lot numbered fifteen (15), in block 
numbered fourteen, as laid down on said map, to one Walter 

Bramhall; by virtue of which conveyance, the said Walter 
Bramhall claimed 1o have some interest in that part of 

the said mortgaged premises lastly above described; but your 
orator expressly charges that the said conveyance was made
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subsequent to and w it h  full knowledge of your orator’s said 
mortgage.

And your orator further shows, that on or about the 
twelfth day of October, in the year of our Lord one thousand 
eight hundred and sixty-three, the said Walter M. Bramhall, 
and Lydia M. Bramhall his wife, conveyed all their right' 
title, and interest which they, the said Walter M. Bramhall 
and Lydia M. Bramhall had, or claimed to have, in a part of 
the premises last above described, being a part of the premises 

10 described in your orator’s said mortgage, viz., all that certain 
lot or parcel of land which, on a certain map entitled valuable 
lots at Sherwood, Bergen flights, Hudson county, New Jer­
sey, resurveyed by Garret I. Van Horne, C. E. and town 
surveyor, June 1st, 1863, and filed of record in the office of 
the clerk of Hudson county, is known and distinguished as 
lot numbered eight in block No. 13, fronting on Park street, 
and may be described as follows, viz: beginning at a point 
on the northerly side of Park street, distant three huudred 
and five feet westerly from the westerly side of Ocean street, 

20 from thence running, 1st, northerly and at right angles with 
Park street one hundred and sixty feet; thence, 2d, westerly 
and parallel with Park street fifty feet; thence, 3d,southerly 
and at right angles with Park street, one hundred and sixty 
feet to the northerly side of Park street; thence, 4th, easterly, 
along the northerly side of Park street, fifty feet to the place 
of beginning, said lot being fifty feet wide in front and rear, 
and bne hundred and sixty feet deep on each side, to one 
Sebastien Robert, and by virtue of which last mentioned 
conveyance the said Sebastien Robert and Elizabeth Bobert, 

30 his wife, claim to have some interest in that part of the said 
mortgaged premises described in the last stated conveyance, 
as lot numbered eight, in block numbered thirteen, fronting 
on Park street; but your orator expressly charges that the 
said last mentioned conveyance was made subsequent to, 
and with full knowledge of, your orator’s said mortgage.

And your orator further shows, that afterwards, to wit, on 
or about the first day of October, in the year of our Lord one 
thousand eight hundred and sixty-four, the said Walter M. 
Bramhall and Lydia M. Bramhall, his wife, reconveyed all 

40 their right, title, and interest which they, the said Walter 
M. Bramhall and Lydia M. Bramhall, his wife, had, or claimed
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to have, in a part of the said mortgaged premises, namely, 
all those certain lots of land, situate, lying, and being in the 
township of Bergen, in the county of Hudson, and state ot 
New Jersey, which, on the map entitled valuable lots at 
Sherw ood, Bergen flights, Hudson county, New Jersey, re­
surveyed by Garret I. Van Horne, C. E. and town surveyor,
June 1st, 1863, and filed of record in the office of the clerk 
of Hudson county, are known and distinguished as lots num­
bered ten, eleven, and fourteen,in block numbered thirteen; 
also lot numbered fifteen, in block numbered fourteen, as 10 
laid down on said map, to the said Moses B. Bramhall.
And your orator further shows unto your Honor, that on 

or about the first day of December, in the year of our Lord 
one thousand eight hundred and sixty-three, the said Moses
B.Bramhall, and Emily Bramhall his wife, conveyed all their 
right, title, and interest, which they, the said Moses B. 
Bramhall, and Emily Bramhall his wife, had, or claimed to 
have, iu a part of the said mortgaged premises, namely :• 
all that tract, or parcel of land, situate in the township of 
Bergen, in the county of Hudson, and state of New7 Jersey, 20 
and which, on the map of valuable lots at Sherwood, Bergen 
Eights, Hudson county, New Jersey, re-surveyed by. Garret 
I. Van Horne, C. E. and town surveyor, June 1st, 1863, and 
filed of record in the office of the clerk of Hudson county7, is 
known and distinguished as lot numbered three, (3),.in block 
numbered fourteen, (14), as laid down on said map,.and front­
ing on Park street; and may be more particularly described 
as follows: commencing at a point on the southerly side ot 
Park street, distant one hundred and sixty-five feet westerly 
from the westerly side of Ocean street, as laid down on said 30 
wap; from thence running, 1st, southerly7, and at right angles 
with Park street, one hundred and sixty-nine feet four , 
inches; thence, 2d, w’ester.ly fifty feet; thence, 3d, northerly7, 
ftt right angles to Park street, one hundred and. sixty:six 
feet nine inches, to the southerly side of Park street; thence,
4th, easterly along the so.u.therly side of Park street, fifty 
feet, to beginning; to one William H. Bumsted, by virtue 
°f which last mentioned conveyance, the said William ii. 
Pumsted, and Martha Bumsted his wife, claim to have some 
interest in that part of the said mortgaged premises described 40

B

»
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in the last stated conveyance; but your orator expressly 
charges that the said last mentioned conveyance was made 
subsequent to, and with full knowledge of your orator’s said 
mortgage.

And your orator further shows, that afterwards, to wit, on 
or about the thirtieth day of May, in the year of our Lord 
one thousand eight hundred and sixty-five, the said Moses
B. Bramhall, and Emily his wife, conveyed all their right, 
title, and interest, which they the said Moses B. Bramhall,and 

10 Emily Bramhall his wife, had or claimed to have in a part 
of the said mortgaged premises, namely: “ all those certain 
lots of land, situate in the township of Bergen, in the county 
of Hudson, and state of New Jersey, which, on the map en­
titled 44 valuable lots at Sherwood, Bergen.Eights, Hudson 
county, New Jersey, re-surveyed by Garret I. Van Horne, C.
E. and town surveyor, June 1st, 1863, and filed of record in 
the office of the clerk of Hudson county, are known and dis­
tinguished as lots numbered ten, (11), eleven and fourteen, 
in block numbered thirteen. Also lot numbered fifteen, (15), 

20 in block numbered fourteen, as laid down on said map, to 
one Henry M. Kinne; by virtue of which last mentioned con­
veyance the said Henry M. Kinne claimed to have some in­
terest in that part of the said mortgaged premises described 
in the last stated conveyance; but your orator expressly 
charges that the said last stated conveyance was made sub­
sequent to and with full knowledge of your orator’s said 
mortgage.

And your orator further shows, that afterwards, to wit, 
on or about the thirty-first day of May, a . d . eighteen hun- 

30 dred and sixty-five, the said Moses B. Bramhall, and Emily 
Bramhall his wife, conveyed all their right, title, and in­
terest which they, the said Moses B. Bramhall, and Emily 
Bramhall his wife, had or claimed to have in a part of the 
said mortgaged premises, namely: all those certain lots of 
land situate in the township of Bergen, in the county of 
Hudson, and state of New Jersey, and which, on map entitled 
valuable lots at Sherwood, Bergen Eights, Hudson county, 
.New Jersey, re-surveyed by Garret I. Van Horne, 0. E. and 
town surveyor, June 1st, 1863, duly affiled of record in the 

40 clerk’s office of the county of Hudson, are known and dis-
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j tinguished as lots numbered thirty-one and thirty-two, forty- 
\ seven and forty-eight, in block numbered eight, as laid down 

on said map, to one Henry M. Kinne; by virtue of which 
said last stated conveyance, the said Henry M. Kinne claims 
to have some interest in that part of the said mortgaged 
premises described in the last stated conveyance, but your 
orator expressly charges that the said last stated conveyance 
was made subsequent to, and with full knowledge of your 
orator’s said mortgage.

And your orator further shows unto your Honor, that.10 
afterwards, to wit, on or about the fourth day of January, in 
the year of our Lord one thousand eight hundred and sixty- 
six, the said Henry M. Kinne, and Elizabeth N. Kinne his 
wife, conveyed all their right, title, and interest which they, 
the said Henry M. Kinne, and Elizabeth N. Kinne his wife, 
had or claimed to have in a part of the said mortgaged pre­
mises, namely : ¿all those certain lots of land, situate in the 
township of Bergen, in the county7 of Hudson, and state 
New Jersey, which, on the map entitled valuable lots at 
Sherwood, Bergen Hights, Hudson county, New7 Jersey, re-20 
surveyed by Garret I. Van Horne, C. E. and town surveyor, 
June 1st, 1863, and filed of record in the office of the clerk of 
Hudson county, are known and distinguished as lots num­
bered ten, eleven, and fourteen, in block numbered thirteen. 
Also, lot numbered fifteen, in block numbered fourteen, as 
laid down on said map. Also, all these certain lots of land, 
situate in the township of Bergen, in the county of Hudson, 
and state of New Jersey, and which, on a map entitled valu­
able lots at Sherwood, Bergen Hights, Hudson county, New 
eisey re-surveyed by Garret I. Van Horne, C. E. and town 30 

surveyor, June 1st, 1863, duly affiled of record in the clerk’s 
0 ce of the county of Hudson, are known and distinguished 
38 lots numbered thirty-one and thirty-two, forty-seven and 
ody-eight, in block numbered eight, as laid down on said 
®ap, to one James T. Worthington, of Cincinnati, in the 
8 ate of Ohio ; by virtue of which last stated conveyance, the 
ai James T. Worthington claims to have some interest in 
a part of the said mortgaged premises described in the 

that Siâe<̂. conve37ance ; but your orator expressly charges 
and -G ®pff 8*a*eĉ conveyance was made subsequent to 40 

with full knowledge of your orator’s said mortgage.
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Anri your orator further shows unto your Honor, that on 
or about the nineteenth day of March, in the year of our 
Lord, one thousand eight hundred arid sixty-six, your orator, 
at the request of the said Moses B. Brarnhall, executed̂ 
under his hand and sea], and delivered unto the said Moses
B. Brarnhall, a deed of release, releasing unto the said Moses 
B, Brarnhall from the operation of the said mortgage, the 
following described premises, being a part of the premises 
described in your orator’s said mortgage, namely : all those 

10 two ceitain lots of lafnd, situate, lying, and being in the 
township of Bergen, in the county of Hudson, and state of 
New Jersey, and which, on a map entitled valuable lots at 
fehenvood, Bergen Plights, Hudson county, New Jersey, re­
surveyed by Garret I. Van Horne, C. E. and town surveyor, 
June 1st, 1863, and filed of record in the office of the clerk 
of Hudson county, are knowrn and distinguished as lots 
numbered one, (1), and three, (3), in block numbered eleven 
(11), as laid dowm on said map, said lots fronting on Union 
street, and more particularly described as follows: beginning 

20 at point at the southerly side of Union street, distant one 
hundred and fifteen feet westerly from westerly side of 
Ocean st reet; thence to run, 1st, westerly7 along said southerly 
side of Union street, fifty7 feet; thence, 2d, southerly at right 
angles to Union street, one hundred feet; thence, 3d,easterly 
parallel with Union street fifty feet; thence, 4th, northerly 
and parallel with the line 2d, above run, one hundred feet 
to the place of beginning, each of said lots being twenty-five 
feet wide in front and rear, arid one hundred feet deep on 
side: retaining the remainder of the said mortgaged pre- 

30 mises for the payment of. the mortgage indebtedness, as by 
reference to said deed of release, now in the possession of the 
said Moses B. Brarnhall, reference being thereto had, will 

• more fully appear.
And your orator further shows, that no part of the prin­

cipal money mentioned in the said bond or obligation and 
secured thereby and by the said deed of mortgage, with large 
arrears of interest, still remaims due and owing to your
orator, mo part thereof having been paid to the said the 
Mechanics and Traders Bank or to vonr orator, so that your 

40 orator is greatly7 delay-ed and disappointed in the receipt of
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the said moneys, by means of which said several premises 
.the said deed of mortgage, and the estate thereby mortgaged 
| as aforesaid, hath become absolute in your orator and his heirs.
; And your orator further shows, that the said Moses B. 
Bramhall, and Emily Bramhall his wife, Walter M. Bram- 
liall, and Lydia M. Bramhall his wife, Sebastien Robert, and 

! Elizabeth Robert his wife, William II. Bumsted, and Martha 
1 Bumsted his wife, Henry M. Kinne, and Elizabeth FT. Kinne 
his wife, James T. Worthington and his wife, since the exe­
cution of your orator’s said mortgage, have possessed and 10 
enjoyed, and that they do still possess and enjoy the said 
mortgaged premises,with the appurtenances, and that they 
have always received, and still do receive, the rents, issues, 
and profits thereof.

And your orator further show?s and expressly charges, that 
the said mortgaged premises are a slender and scanty security 
for the payment of the said principal and interest moneys so 
due to your orator as aforesaid, and that he or sorae other 
person or persons for him, have frequently and in a friendly 
manner applied to the said Moses B. Bramhall, and Emily7 20 
Bramhall his wife, Walter M. Bramhall, and Lydia M. Bram­
hall his wife, Sebastien Robert, and Elizabeth Robert his 
wife, William H. Bumsted', and Martha Bumsted his wife, 
Henry. M. Kinne, and Elizabeth N. Kinne his wife, James
T. Worthington, and -------Worthington his wife, or one ,
of them, and requested them, or one of them, to p>ay and 
discharge the said principal and interest moneys so due to 
your orator on the said bond or obligation and deed of mort­
gage herein before mentioned and set forth; and your orator 
"ell hoped that theywould have complied with such reason- 30 
able requests of your orator, and would .have paid to him the 
said principal and interest moneys so as aforesaid due to your 
oiator on the said bond or. obligation and deed of mortgage, 
as in equity and good conscience they7-ought to have done.
ut now so it is, may it please your Honor, that the said 

_ oses B. Bramhall, and Emily Bramhall his wife, Walter 
• Bramhall, and Lydia M. Bramhall his wife, Sebastien 

_ 0 )ei*’ and Elizabeth Robert his wife, William H. Bumsted, 
an Martha Bumsted his wife, Henry M. Kinne, and Eliza- 
eth IS. Kinne his wife, James T. Worthington, and-------40



Worthington his wife, combining and confederating together 
and to and with divers other persons at present unknown to! 
your orator, but whose names, when discovered, he prays 
may be inserted herein, with proper and apt words to charge' 
them as parties defendant hereto, and contriving how to 
injure and aggrieve your orator in the premises, and to 

.defraud him of the said principal and interest moneys, so as 
aforesaid due to your orator on the said bond or .obligation) 
and deed of mortgage herein before mentioned, sometimes 

10 give out and pretend, that although your orator’s estate in 
the said mortgaged premises may'have become absolute at 
law, yet that your orator cannot dispose of the same to any 
purchaser in any manner, and that the same will be subject! 
to an equity of redemption ; and at other.times the said con­
federates pretend that the said mortgaged premises are 
charged or chargeable with other encumbrances prior to 
your orators said mortgage,'but when and to whom given, 
and for what consideration, they refuse to discover; whereas,; 
your orator charges and insists,, that if any such pretended 

20 encumbrances do exist, they are fraudulent and void, and 
given for no good or valuable consideration, or are paid or 
satisfied, and kept on foot by fraud, to injure and aggrieve 
your orator, and ought to be delivered up to be cancelled, 
or declared to be of no effect against your orator, who had 
no notice of any such pretended encumbrances. All which 
actings and doings of the said defendants and their con­
federates are contrary to equity and good conscience, and 
tend to the manifest wrong, injury, and oppression of your 
orator. In tender consideration whereof, and for as much 

30 as your orator hath not a complete and safe remedy in the 
premises at and by the strict rules of the common law, nor 
can foreclose the equity of redemption of the said mortgaged 
premises, or safely sell the same for the payment and satis­
faction of the said principal and interest moneys so as afore­
said due to your orator on said bond and obligation aud 
deed of mortgage, without the aid and decree of this honor­
able court—

To the end, therefore, that the said Moses B. Bramhall, j 
and Emily Bramhall his wife, Sebastien Robert, and Eliza 

40 beth Robert his wife, William H. Bumsted, and Martha
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¡Bumsted his wife, and James T.'Worthington, and -----—
morthington his wite, and their confederates, when dis­
covered, °may, upon their several and respective corporal 
oaths, true, full, and perfect answers make to all and singular 
the premises, as fully and particularly as if the same were 
here again repeated, and they and each of them thereto par­
ticularly interrogated, according to the best of theiir respec­
tive knowledge, information, remembrance, and belief; and 
[that the said defendants, or some one of them, may be de­
creed to pay to your orator the said principal sum so due to 10 
[him on the said bond or obligation and deed of mortgage 
herein before mentioned and set forth, and all the interest 

[motiey n6w due and to grow due thereon, together with all 
[your orator’s costs and charges in this behalf sustained, by a 
[short day, to be appointed by this honorable court; and in 
default thereof, that the said defendants, and each of them, 

land all persons claiming or to claim under them, or any or 
[either of them, may be foreclosed of and from all equity of 
[redemption or claim of, in, and to the said mortgaged prem- 
I ises, and every part and parcel thereof, with the appurtenances, 20  
and may deliver over unto your orator all deeds, demises, 
and writings whatever, relating to or concerning the same, or 
that all and singular the said mortgaged premises, with the 
appurtenances, may, by the order and decree of this honora­
ble court, be sold, and. out of the moneys arising from the 

| sale thereof, your orator inay be paid the full amount of the 
said principal sum of money so due to your orator on the 
said bond or obligation and deed of mortgage as aforesaid, 
and all the interest now due and to grow thereon, together 
with all your orator’s costs and charges in this behalf sus- 30 
tained; and that your orator may have such further and 
other relief in the premises as to your honor may seem meet 
and shall be agreeable to equity and good conscience. May 
!t please your honor, the premises considered, to grant unto 
jour orator a writ or writs of subpoena, issuing out of and 

I UD̂er tbs seal of this honorable court, to be directed to the 
said Moses B. Bramhall, and Emily Bramhall his wife, Sebas­
tian Robert, and Elizabeth Robert his wife, William H. 
Bumsted, and Martha Bumsted his wife, and James T. Wor­
thington, and -------• Worthington his wife, therein and 40
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thereby commanding them, and each of them, on a certain 
day and under, a certain penalty, therein to be inserted, to 
be and appear before your Honor in this honorable court, 
then and there to answer all and singular the said premises, 
and to stand to, abide by, and perform such order and decree 
therein as to your.honor shall seem meet, aud shall be agree­
able to equity and good conscience.

A-nd jour orator, as in duty bound, will ever pray, &c.
ARCH. K BROWN, 

S o l i c i t o r  o f  c o m p la in a n t.

S. B. RANSOM,
O f  c o u n s e l  w i t h  c o m p la in a n t.

A nsw er o f James T. Worthington. 
[F ile d  Ju n e-2 5 , 1866.]

T h e  a n s w e r  o f  J a m e s .  T .  W o r t h i n g t o n , o n e  o f  t h e  d e f e n d a n ts, to 

t h e  b i l l  o f  c o m p l a i n t  o f  J a m e s .  H o y , c o m p l a i n a n t .

This defendant, now and at all times hereafter, saving and 
reserving unto himself all and all manner of advantage of 
exception to the many error's and insufficiencies in the said 

20 bill of complaint contained, for auswTer thereunto, or unto 
so much.and such parts thereof as this defendant is advised 
is or are material to be answered unto, says—-that he admits 
it to be true, that on or about the fifteenth day of May, in 
the year eighteen hundred and sixty-one, one Moses B. 
Bramhall executed and delivered unto the Mechanics and 
Traders Bank of Jersey City, his bond, and with his wife, a 
mortgage, in the manner stated in the said bill of complaint, 
but for what amount this defendant is unable to state posi- 
tively, but as he is informed, and believes from represénta­

lo tions made to him, it was not given for the amount stated 
in said bill- of complaint, and therefore he denies that the 
said bond and mortgage was made to secure the sum of ten 
thousand dollars to the said Mechanics and Traders Lana,
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then due to them, but was made to said bank to secure cer­
tain liabilities of the said Moses B. Bramhall 4o the said 
Mechanics and Traders Bank, at the time said bond and 
mortgage was made and executed; and which liabilities, if 
any, was far below the sum named in said bond and mort­
gage, and which has, since the making of said bond and 
mortgage, been paid and discharged by sai d MoSes B. Briim- 
hall to said bank, or to their assignees, or by persons for 
him, and that the said bank has realized, in full, all demands 
intended to be secured by said Bramhall to said bank by 10 
said bond and mortgage.

And this defendant, in further answering, says, that he 
cannot say whether the said bank assigned the said bond 
and mortgage or not, but that it may be true that the said 
the Mechanics and Traders Bank did assign the aforesaid 
bond and mortgage to the complainant at the time men­
tioned in said bill, but whether for the consideration named 
in said bill he does not know, but he has doubts whether 
auy consideration was ever paid, or if any, a very small one 
was given by said complainant to said bank, as this defend- 20 
ant believes that said Bramhall paid his indebtedness to the 
said bank before the assignment of the said bond and mort­
gage.

And this defendant, in further answering, says, that he 
has no personal knowledge of the con veyances set forth in 
the said bill ot complaint,’made by the said Moses B. Brain - 
all and others, as stated therein, except said conveyances to 

Henry M. Kinne, and by said Ki nne to this defendant, for 
the property described iu said deeds to said Kinne, being 
part of the mortgaged premises mentioned in the mortgage 
giveu to said the Mechanics and Traders Bank by said Motes 
H Bramhall and wife.

And this defendant, in further answering, saith, that he 
as no knowledge as to what consideration the said Seb< sieh 
oberts and wife and the said William H. Bumstecl paid fur 
eir said lots, number eight and three, situate in Park 

street, at Sherwood, in the county of Hudson aforesaid, to 
said Moses B. Bramhall, if any; and this defendant fur- 

,er saith, that if they have not paid any consideration to 
8ai lamhall or the said bank, or their assignees, that then

30

40
c
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they should be compelled by this honorable court to pay 
the full, value of said lots, towards the payment and satisfac­
tion of the said complainant’s bond and mortgage, and in 
default thereof, a decree should be made for the sale thereof, 
and the proceeds applied to the satisfaction of said bond and 
mortgage, if anything should be found to be due; and in 
case of their having given any security for the payment of 
the same, that the said Moses B. Bramhall should be com­
pelled to account to the said complainant for the amount of 

10 said securities.
And this defendant, in further answering, says, that he 

has no knowledge, other than what is set forth in said bill 
of complaint, of the release made and executed by the com­
plainant, for lots numbered one and fhree, on Union street, 
to the said Moses B. Bramhall, as stated in said bill of com­
plaint, and that the said complainant had no legal or equita­
ble right to release any of the said property so mortgaged 
by7 the said Moses B. Bramhall and wife, to secure his said 
bond by him given to said bank, and by them assigned to 

20 the said complainant; that he, this complainant; should not 
be permitted to proceed with this foreclosure upon his said 
bond and mortgage, and should be restrained by this honor­
able court in further proceedings thereon, until the said two 
lots so released by him shall be duly restored to the said 
original mortgagee, free from all claims whatsoever, and that 
tney shall be decreed to be sold by this honorable court be­
fore any other of said mortgaged premises shall be sold, if 
sold at all.

And this defendant, in further answering, says, that not
‘30 the said two lots should be first sold, but that all the 

said lots of land contained in said mortgage made to said 
bank remaining unsold, and in the hands of the said Moses
B. Bramhall, on the delivery of the aforesaid deeds made by 
him to the said Henry M. Kinne, bearing date the thirty-first 
•day of May, in the year eighteen hundred and sixty-five, and 
recorded on the twenty-first day of October, in th e  year last 
aforesaid, as by the record will appear, should be first sold, 
before proceeding to sell any of the said mortgaged premises 
which the said Moses B. Bramhall had previously sold or 

4 0  pretended to sell, and that the money7 arising therefrom be
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applied to the payment of the amount found due upon the
said bond and mortgage of the said complainant.

And this defendant, in further answering, says, that he is 
informed, and believes to be true, that when the s,aid Moses
B. Bramhall and wife conveyed said hereinbefore mentioned 
premises to said Henry M. Kinne, that he, the said Moses
B. Bramhall, was indebted to him in the sum of twenty-five 
thousand dollars, or some other large sum of money ; and 
that, in order to secure the said indebtedness to the said 
Kinne, he agreed to make, and did make, his four several 10 
promissory notes to him, each bearing date the twentieth day 
of June, in the year eighteen hundred and sixty-five, and 
each one for the sum of six thousand two hundred and fifty 
dollars; the first payable three months alter date, the second 
payable six months after date, the third payable nine months 
after date, and the last twelve months after date, with in­
terest on eaclr note frome date; and to further secure the* 
said notes, he agreed to convey, and did convey, with his 
wife Emily, certain real estate to the said Henry M. Kinne, 
by a deed bearing date the thirtieth day of May, in the year 20 
eighteen hundred and sixty-five, and recorded on the twenty- 
first day of October, in the year eightqen hundred and sixty- 
five, in Liber one hundred and twenty-five of Deeds, pages 

.two hundred and ninety-seven, &e., the following premises, 
viz: all those two certain lots of land and premises, situate, 
lying, and being at Sherwood, in the town of Bergen, in the 
county of Hudson, and state of New Jersey, which, on a map 
of the said place, filed in the clerk’s office of said county of 
Hudson, are known .and distinguished as lots numbered 
thirteen (13), fronting on Vreeland street, and eighteen (18), 30 
fronting on Clerk street, each lot being ninety-four feet wide 
in front and rear, and one hundred and seventy feet deep on 
each side. And the said two lots hereby intended to becon- 
veyed, taken together as one plot, are bounded as follows, 
viz: beginning'on the easterly side of Clerk street, at a point 
distant one hundred and eighty-eight feet southerly7 from the 
southerly side of Bramhall avenue, thence running easterly 
parallel with Bramhall avenue, three hundred and forty (340) 
feet; thence, southerly along the westerly line of Vreeland 
street, ninety-four feet; thence, westerly, parallel with Bram- 40



hull avenue, three hundred and forty (340) feet, to the easterly 
line of Clerk street; thence, northerly, along the easterly line 
of Clerk street, ninety-four (94) feet to the place of begin­
ning. Also, all those two lots, tracts, or parcels of land and 
premises, hereinafter particularly described, situate, lying,and 
being in the township of Bergen, in the county of Hudson, 
and state of New Jersey ; which said two lots are known 
and designated on a map of property called “ Claremont,” 
made by Clerk and Bacot, city surveyors, and filed in the office 

10 of the clerk of the said county of Hudson, as lots numbered 
four (4) and eleven (11), on block numbered six (6), as laid 
down and described on said map; each of said last two lots 
being one hundred feet in width in front and rear by one 
hundred and twenty-five feet in depth on each side; and on 
the said thirtieth day of May, in th'e year eighteen hundred 
and sixty-five, by another deed, duly recorded on the said 
twenty-first day of October, in the year eighteen hundred 
arid sixty-five, in Liber One Hundred and Twenty-fiye of 
Heeds, pages two hundred and ninety-nine, &c,, the follow- 

20 ing premises, viz: all those certain lots of land, situate in 
the township of Bergen, in the county of Hudson, and state 
of New Jersey, widely on a map entitled “ valuable lots at 
Sherwood, Bergen Hights, Hudson county, New Jersey, re- 
surveyed by Garret I. Van Horne, C. E. and town surveyor,”t 
June 1st, 1863, and filed of record in the office of the clerk 
of Hudson county, are known and distinguished as lots num­
bered ten (10), eleven (11), and fourteen (14), in block num­
bered thirteen (13); also lot numbered fifteen (15), in block 
numbered fourteen (14), as laid down on said map; also all 

80 those certain lots of land and premises, situate in the town­
ship, county, and state aforesaid, laid down on a map filed m 
the olerk?s office of Hudson county, entitled “ Map of Sher­
wood, Hudson county, New Jersey, surveyed and laid out 
by Clerk and Bacot, City Surveyors,” are known and dis­
tinguished on said map by the number (32)’thirty-two, and
thirty-fonr (34), lying between the plank road to Newark 
and Beach street, and described as follows: beginning at a 
point on the westerly side of said plank road, where the line 
dividing lots numbered thirty and thirty-two intersects sai 

40 plank road, and running thence westerly along line of ot
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numbered thirty, about one hundred feet; thence northerly, 
alon0, line of lots No’s thirty-one and thirty-three, about 
fifty feet; thence easterly, along the line of lot numbered 
th irty -s ix , about one hundred feet; thence southerly, along 
said plank road, about fifty feet to the place of beginning.
Also, a lot of land, known and distinguished on said last 
mentioned map, by the number forty-four (44), lying between 
the plank road to Newark and Beach street, and is described 
as follows: beginning at a point on the westerly side of said 
plank road, where the line dividing lots No’s (42 and 44) 10 
forty-two and forty-four, intersects said plank road, and 
running thence westerly, along line of lot numbered forty- 
two, about one hundred feet; thence northerly, along line 
of lot numbered forty-three, abou t twrenty-five feet; thence 
easterly, parallel with the line of first above described, about 
one hundred feet; and thence southerly, along said plank 
road, about twenty-five feet to the point of beginning. Also, 
two other lots of land, known a n d  d is t in g u is h e d  on said last 
mentioned map by the numbers thirteen (13) and fifteen (15), 
lying between the plank road to Newark and Communipaw 20 
lane, And on the thirty-first day of May, in the .year eighteen 
hundred and sixty-five, by another deed, duly recorded on 
the twenty-first day of October, in the year eighteen hundred 
and sixty-five, in Liber one hundred and twenty-five, pages 
three hundred and two, &c, for the following premises, viz: 
all those certain lots of land, situate in the township of Ber­
gen, in the county of Hudson, and state of New Jersey, and 
which, on a map entitled “ valuable lots at Sherwood-, Bergen 
Hights, Hudson county, New Jersey, resurveyed by Garret 
k Van Horne, C. E. and town surveyor, June 1st, 1863,” 30 
duly affiled of record in the clerk’s office of the county of 
Hudson, are known and distinguished as lots numbered 
thirty-one (31), and thirty-two (32), forty-seven (47), and 
forty-eight (48), in block numbered (8) eight, as laid down 
0,18â  map; whicfi deeds are in the hands of this defendant, 
aud ready to be produced and proven as this honorable court 
shall order and direct.

Anfi this defendant, in further answering, says, that the 
said deeds were, in fact, taken in the nature of mortgages, 
to secure the said four notes so given by the said Moses B. 40
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Bramhall to the said Henry M. Kinne, and in case said notes 
were paid, that then the said lots were to belong to said 
Bramhall, aud be conveyed to him by said Kinne o&r his rep­
resentatives; that the said deeds so made were not delivered 
by the said Moses B. Bramhall to the said Kinne until the 
making of said notes, on the twentieth day of June; in the 
year eighteen hundred and sixty-five.

And this defendant, in further answering, says, that the 
said Henry M. Kinne becoming indebted to one Vachel 

10 Worthington, in the sum of sixteen thousand seven hundred 
dollars, and to this defendant in the sum of ten thousand 
and eighty-three dollars and sixty-two cents, did transfer to 
this defendant the said four promissory notes, made by said 
Moses B. Bramhall to said Henry M. Kinne, and guaranteed 
the payment of the same,-and did, with his wife Elizabeth, 
on the fourth day of January, eighteen hundred and sixty- 
six, execute and deliver to this defendant a deed of convey­
ance, in due form of law, for all the said premises mentioned 
in aforementioned three deeds of conveyance, made by said 

20 Moses B. Bramhall and wife to said Henry M. Kinne, to 
further secure this defendant and the said Vachel Worthing­
ton against loss; and it was further agreed between saidKinne 
and this defendant, th a t‘upon the payment of the said four 
notes by the said Moses B. Bramhall, with all interest-upon 
said notes, together with all costs, charges, and expenses in­
cident to the management of said business and the collection 
of said notes, that then the said real estate so conveyed by 
said Kinne to this defendant, remaining; unsold should be 
re-conveyed to the said Moses B. Bramhall.

30 And this defendant, in further answering, saith, that the 
said Moses B. Bramhald -has refused to pay the said four 
notes so made by him to the said Henry M. Kinne, and by 
said Kinne transferred to this defendant, all of which arc 
unpaid.

And this defendant, in further answering, says, that that 
part of the real estate which the said Moses B. Bramhall and 
wife conveyed to said Henry M. Kinne, and by said Heniy 
M. Kinne aud wife to this defendant, and not included in 
the bond and mortgage made by the said Moses B. Braro- 

40 hall and wife to the said the Mechanics and Traders Bank,
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[ are included in another bond and mortgage, made by said 
| Moses B. Bramhall and wife to the said complainant, for the 

sum as named in said bond and mortgage of seven thousand 
five hundred dollars, and dated the fifteenth day of May, in 
the year eighteen hundred and sixty-one, and recorded in 
the clerk’s oifice of Hudson county, and that if the said bond 
and mortgage was, in fact, given for the real amount due to 
the said complainant at the time it was made from said 
Bramhall, that then the said property embraced in the said 
last named mortgage will be, as this defendant believes, 
entirely exhausted, and will not leave anything to be applied 
to the payment of the said four hotes of the said Moses B. 
Bramhall, so given to the said Henry M. Kinne, and by him 
transferred to this defendant.

And this defendant denies all and all manner of unlawful 
combination and confederacy wherewith he is, by the said 
bill, charged; without this, that there is any other matter, 
cause, or thing in the said complainant’s said bill of com­
plaint contained, material or necessary for this defendant to 
make answer unto, and not herein and hereby well and suf­
ficiently answered, confessed, traversed, and avoided or de­
nied, is true to the knowledge or belief of this defendant. 
All which matters and things this defendant is ready and 
willing to aver, maintain, and prove, as this honorable court 
shall direct, and humbly prays to be hence dismissed with 
his reasonable costs and charges in this behalf most wrong­
fully sustained.

PETER BENTLEY,
Solicitor and of counsel with James T. Worthington, 

one of the defendants.
, ^ ew Jersey, to w it:—James T. Worthington, of full age, 
eing duly sworn on his oath, saith—that he is the defend­

ant in the foregoing answer named, and that the matters and 
ings set forth in the said answer, as far as. they relate to 
e acts and doings of this defendant, are true; and so far 

as they relate to the acts and doings of others he believes 
them to be true.

J as. T. W orthington..

worn to and subscribed before me, at Jersey City, June 
‘“t’th, 1866. ' y§ <r » >■

C. H. W infield , M. C.

I
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20

30

40
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l ie p l ic a t io n .

[Filed August 22, 1866.]

This repliaut, saving and reserving to himself all and all 
manner of advantage of exception to the manifold insuffi­
ciencies of said answer, for replication thereto saith, that 
he will aver and prove his said bill to be true, certain, and 
sufficient in the law, to be answered unto, and that the 
said answer of the said defendant, James T. Worthington, is 
uncertain, untrue, and insufficient to be replied unto by this 

10 repliant. Without that, that any other matter or thing what­
soever in the said answer contained, material or effectual in 
the law to be replied unto, confessed, and avoided, traversed, 

. or denied, is true. All which matters and things this re- 
pliant is, and will be ready to aver and prove, as this Hon­
orable Court shall direct; and humbly prays, as iu and by 
his said bill he has already prayed.

ARCH. K BROWN, 
S o lic ito r o f complainant.

S. B. RANSOM,
20 O f counsel with complainant.

Evidence.
[Filed January 3, 1868]

Examinations in above cause, taken before W a s h in g to n  B. 
. Williams, examiner in chancery, at his office in Je rs e y  

City, in presence of A. KPBrown, esq., and S. B. R a n so m , 
esq., for complainant, and of Peter Bentley, esq., fo r  de­
fendants, commencing on December 17th, 1866, aud which 
were taken on notice on either side duly admitted.

Complainant’s solicitor offers bond, mortgage, aud assign- 
30 ment, stated in bill and admitted in answer. Bond is marked
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Exhibit C 1. Mortgage is marked Exhibit C 2. Assign­
ment is marked Exhibit C 3.

Complainants rest.

Adjourned to Wednesday, December 19, 1866, at 2 p. m., 
and further, to January 8th, 1867, at 2 p. m.

January 8th, 1867, at 3 p. m., couusel for both parties ap­
peared and defendants opened their testimony.

John S. Fox, being duly sworn, on oath saith—I reside in 
Jersey City, and am president of the First National Bank in 
Jersey City; I was cashier of the Mechanics and Traders 10 
Bank in Jersey City; I was such cashier on May 15,1861.

1 Quest. State for what purpose the bond and mortgage, 
dated May 15, 1861, marked CM, and (72, on part of com­
plainants, were made ?

Ans. They were given as collateral security for the then 
indebtedness of Moses B. Bramhall, to the Mechanics and 
Traders Bank, and also for any future indebtedness that 
might occur subsequently.

2 Quest. Can you state what amount, if any, Moses B. 
Bramhall was indebted to the Mechanics and Traders Bank, 20 
on May 15, 1861 ?

Ans. As near as I can remember, it was about twenty-five 
thousand dollars.

3 Quest. Was the indebtedness due from Bramhall to the 
bank, on May 15th, 1861, paid by him ?

Ans. It has been paid since.
4 Quest. The bond referred to was taken as collateral to 

the indebtedness of Bramhall to the bauk on the 15th May7, 
1861? [Objected to as leading.]

Ans. Yes. 30
b Quest. Had the bank any other securities that they held 

from Bramhall at the time they took the bond and mortgage
from Bramhall ?

•dws. Yes, sir. We had a second mortgage on some pro- 
Perty at Rahway, and also some coal stock ; among other, I 
believe some American Coal Company stock, and some 
other claims, which I don’t now recollect. That second

D
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mortgage was given at about the same time that this mort­
gage was given.

6 Quest. Had you, at the time that the bond and mort­
gage were made, a statement of the particular securities 
that were held by the bank ?

Ans. We had them all in an envelope. We had no par­
ticular statement of them. We don’t enter collaterals in 
any book.

7 Quest. Does not the bank keep some statement or min- 
10 ute,showing wThat collaterals they hold, and for what purpose?

Ans. It is generally stated on the face of the note itself, 
and we keep no further statement. Upon the payment of 
the note, the note and securities are generally given up; if 
part payment is made, it is endorsed on the note.

8 Quest. Can you state whether there was one or more 
notes held by the bank at the time the bond and mortgage 
was made, on May 15th, 1861?

Ans. My impression is, there was quite a number of notes. 
The indebtedness was running through a long time; this 

20 bond and mortgage was given merely as a security for the 
then indebtedness of Mr. Bramhall, and any indebtedness 
that might accrue afterwards.

9 Quest. Can you state the amount of coal stock that you 
held at the making of said bond and mortgage, and what 
particular kind of stock ?

Ans. I only recollect the stock of the American Coal Com­
pany ; I think there was four thousand shares; I don’t know 
what the market price was then—I think it was two or three 
dollars; the par value was $25 a share; I don’t think we 

80 had any other- coal stock.
10 Quest. Had you other securities than coal stock at this

time ? .
Ans. We had what we supposed was a security in tbs 

Overland Mail Route, but it was given up without receiving 
anything for i t ; it was an order on the post-office depart 
ment for some money th a t’was supposed to be due, but 
nothing was ever realized on it; there was no amount state 
—-it was merely a general assignment of any interest r- 
Bramhall might have in the claim ; it was never recognize 

40 by the department.
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11 Quest. What amount was the mortgage held by the 
bank upon his house property, at Rahway ?

Ans. Fifteen thousand dollars, I think.
12.Que8L What amount was there upon those premises

previous to your mortgage ?
Ans. I don’t know. _
13 Quest. What was done with this second mortgage y

the bank ? , ,
Ans. Nothing; it is, I suppose, on record at the county

clerk’s office, at Elizabeth ; we never got it from there. W
14 Quest. Does the bank now hold it ?
Ans. We have the bond; the mortgage is there at the 

clerk’s office ; it has never been cancelled nor given up by 
the bank; we never looked upon it as much additional
security.

15 Quest. Who now holds the coal stock above mentioned ?
Ans. I have no idea ; we parted with it a long time since.
16 Quest. To whom ?
Ans. I cannot state from memory ; but whatever was ob- 

tained from it was credited on Mr. Bramhall s indebtedness ^
to the bank. _

17 Quest. Will the books of the bank show when, and for
what they disposed of that stock ?

Ans. No, sir.
18 Quest. Can you state when it was disposed of ?
Ans. No, sir; I don’t know that we disposed of it at a ll; 

it was probably given up to Mr. Bramhall on his paying a 
certain amount of money; the indebtedness ran down to the 
present year before it was all settled.

19 Quest. Has the bank books showing the transactions 30 
with Mr. Bramhall from the giving of the bond and mort­
gage to the assignment to Mr. Hoy ?

Ans. His account in the ledger will show the loans and 
discounts made to him from time to time, up to the present 
time; it would require an accountant to examine the loan 
account to state the amount due from him at any given time.

Adjourned to January 11th, 1867, at ten a . m., wrhen the 
solicitors appeared, and also the said witness, and proceeded.
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Witness.—I desire to correct now some testimony given at 
my former .examination from memory; I find, on reference 
to the books of the bank, that on May 15th, 1861, the amount 
owing from Mr, Bramhall to the bank was $36406 ”

. instead of only $25,000. ’ ,oi5’
20 Quest. Can you state how manynotes, or other liabilities 

constituted this $36,000 ?
Ans. I don’t recollect—there were some six or eight notes.
21 Quest. Had those notes any endorsers upon the same?

10 Ans, No, sir ; they were payable to the order of the bank.
22 Quest. Has the bank any minute upon their books 

authorizing the taking of this bond and mortgage of $10,000?
Ans. I don t recollect; the board instructed me to get 

additional securities, but whether the fact of receiving this 
bond and mortgage was entered, I  don’t know.

23 Quest. Have you ever looked to know whether there 
was any resolution passed by the board authorizing the 
taking of the bond ?

Ans. I have not.
20 24 Quest. Were all the notes existing on the 15th May,

1861, paid by Bramhall, and taken up by him?
Ans. They were.
25 Quest. Did Bramhall, at the time of the assignment to 

Iloy, owe the bank any of the specific indebtedness existing 
at the time of the execution of the bond in May, 1861?

Ai\s. He owed the bank ten thousand dollars at the time 
of the assignment.

26 Quest Were the notes existing on May 15th, 1861, still 
existing at the time of the assignment to Hoy ?

£0 Ans. The same notes were not—-of course not; those notes 
were renewed as they matured from time to time, until the 
final payment of the indebtedness, at the time of the assign­
ment of the mortgage.

27 Quest. Was there any-contract, written or verbal, be­
tween Bramhall and the bank, in relation to his account or 
indebtedness, or the security given therefor; if written, can 
you produce i t ; and if verbal, state what it was ?

Ans. There was no written contract; the verbal under­
standing vras that they were held as collateral.against the

40 indebtedness then existing, or any liability that might be
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incurred thereafter ; it was not given to secure any particular
deot. I

28 Quest. Was this bond taken by the direction or the
board of directors, or by direction of Mr. Braniball, as presi­
dent? :•

Ans. It was taken by direction of the board of directors.
29 Quest. Can you state what payments have been , made 

by Bramhall, or any one, for his account to h i$  credit on the 
said indebtedness with the dates of such payments, and what 
security or securities have been released or returned to hipft, 10 
and the dates of such releases, or return ?

Ans. I cannot. ' ,. . . . , ;
80 Quest. At the time of the assignment to Hoy of the 

bond, did the bank pass to him any other security therefor 
than the mortgage, or does he, Hoy, to jo u r knowledge, 
hold any further security therefor, and if so, what?

Ans. No, sir.
81 Quest. What amount was paid by Hoy to the bank for

the assignment of the bond and mortgage ? [Objected fo as 
immaterial.] •_ , ^ 0

Ans. Seven thousand five hundred dollars,
82 Quest. How, and in what manner, was that ,money paid 

to the bank? [Objected to as above.]
Ans. It was paid to me by a check by the cashier of the 

First National Bank of Jersey City, for the proceeds of a 
note discounted for Mr. Hoy on that day, and endorsed by 
Moses B. Bramhall.

S3 Quest. How came the assignment to be made by the 
bank to Hoy?

Ans. In consideration of the $?500.- * , . 30
34 Quest. When was the coal stock surrendered to Mr. 

Bramhall ?
Ans. At various times, I don’t remember the circum­

stances, as the indebtedness was retired the securities were 
surrendered. - :

35 Quest. If his indebtedness became increased thereafter, 
did he increase his collaterals?

Ans. I presume so—I don’t remember any particular cases; 
we would not be likely to increase his indebtedness without 
an increase of security. 40
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86 Q u e s t . If Bramhall’s indebtedness on the 1st October 
1865, was 133,000, would your bank have let him have that 
amount without adequate collaterals?

Ans. We would not.
37 Q u e s t .  You being cashier, would not those collaterals 

come immediately under your supervision and adjustment?
* f l n s . They would.
38 Q u e s t .  Can you state what collateral securities your 

bank held during the month of October, 1865, and May, of
10 same year?

A n s .  I  do not remember.
39 Q u e s t .  Can you tell what was the indebtedness of 

Bramhall to the bank at any time in May, 1865, or in Oc­
tober, 1865?

A n s .  Not from memory.
40 Q u e s t .  Can you give any further information as to the 

specific securities held by the bank, other than those hereto­
fore stated ?

A n s .  I  cannot.
20 41 Q u e s t ,  ©id you know that Mr. Bramhall had conveyed

a portion of the property mortgaged to the bank to a Mr. 
Kinne; and if so, when ?

A n s .  I did not.
42 ‘Q u e s t .  Had you any interview with Mr. Bramhall as to I 

'the reason why he wished this bond and mortgage assigned I 
to Mr. Hoy ?

A n s .  I had not,
43 Quest. Who ’made the application to the bank to pur­

chase and take an assignment of this mortgage ?
SO Ans. Both Mr. Hoy and Mr. Bramhall conferred with me 

about selling the mortgage for a consideration.
44 Q u e s t ,  ©id the bank take any other security for the I 

remainder of the mortgage ?
A n s .  No, sir.
45 Q u e s t , ©id the bank surrender to Mr. Bramhall the 

claims they had against him at that time ?
A n s .  The $7500 or was endorsed on a note of $10,000 

which they then held of Mr. Bramhall’s, leaving about $2500 
still due.
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46 Quest. For that amount the bank looks to Mr. Bram- 
ball and not the mortgage ? ^

Ans. Yes; he has since paid it.
47 Quest. Can you state the day that the note of Hoy’s 

was disconnted ?
Am. I think it was February IT, 1866 ; I  can tell by re­

ference to the account.
48 Quest. l)o you know whether Bramhall paid to Ploy 

any part of the bond and mortgage that be gave to him, Hoy,
for $7500? * 10

Ans. I do not.
49 Quest. Has the bank the bond and mortgage of $15,000 

on Brainhall’s property at Rahway, now in their possession ?
Ans. No sir; I looked siace I was here last,, and find 

neither the mortgage nor the bond;, the mortgage never was 
returned to us from the record.
. 50 Quest. Has the bank ever discharged that bond and 
mortgage ?

Ans. No.
51 Quest. Was the coal stock returned to Bramhall before 20 

or after May 1, 1865.?
Ans. I don’t remember.
52, Quest. Will you be good enough to examine- the books 

of the Mechanics and Traders Bank for any written contract, 
minute, or agreement between the bank and Bramhall in 
regard to this $10,000 mortgage ;, and if so, produce the same 
here in evidence ?

Ans. I will.

Cross-examination.
53 Quest. How was the $36,406.IT, which, Mr. Bramhall 30 

owed the bank, paid, and at what times?
Ans. I cannot give the dates; there were various notes 

which were renewed from time to time, until finally they 
were discharged by the sale of that mortgage, excepting a 
balance of some $2500, and interest, which he afterwards 
paid. ■/ .

54 Quest. From the time the bond and mortgage was gi ven 
%  15th, 1861, to the 13th February, 1866, when it was
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assigned to Hoy, was there any time that Bramhall did not 
owe the bank at least ten thousand dollars ?

Ans. I think not.
o5 Quest. Was the bond and mortgage assigned to Hoy 

for the consideration of $7500 with Bramhall’s consent?
Ans. Yes.
56 Quest. Did you credit Bramhall on his indebtedness 

with the full proceeds of the bond and mortgage?
Ans. Yes.

10 Re-direct.
57 Quest. When did Bramhall pay the $2500 ?
Ans. Sometime in 1866—1 don’t recollect the date.
58 Quest. Did Mr. Hoy know that the bank looked to Mr. 

Bramhall for the balance of the indebtedness, when he took 
his assignment ?

Ans. I do not know.
59 Quest. Who paid the $2500 ?
Ans. 1 presupe Mr. Bramhall—I don’t know of anyone 

else.
20 6̂0 Quest. Has Mr. Hoy any indebtedness to your bank 

besides this $7500 ?
Ans. There is no indebtedness whatever of Mr. Hoy to the 

bank at this time; the note was paid long since, at maturity.
bl Quest. Do you know whether Bramhall placed any other 

securities in Hoy’s hands for his note-of $7500, than this 
bond and mortgage ?

Ans. I do not; I never heard any conversation in reference 
to it.

62 Quest. Has Hoy’s note of $7500 been paid ?
30 Ans. It was paid at maturity at the Bank of the Common­

wealth in New York, where it was made payable.
63 Quest. Has there been any other note of Mr. Hoy’s 

discounted by your bank since that note, or discounted for 
Mr. Bramhall, with Hoy’s endorsement?

Ans. No.
J. S. Fox.

Subscribed and sworn to, before me, at Jersey City, Janu­
ary 11th, 1867.

W. B. W illiams, M. C.



COURT OF ERRORS AND APPEALS. 83

Adjourned to Tuesday, January 15th, 1867. January 15th, 
I 1867, 2| p . m ., solicitors appeared and proceeded*

James Hoy, being duly sworn on the part of the defendant, 
on oath saith—I am the complainant herein.

1 Quest. Did Moses B. Bramhall apply to you to take an 
assignment of the bond and mortgage made by him to the 
Mechanics and Traders Bank for $10,000 ?

Ans. Yes, sir. I gave my note at four months for $7500, 
which came due a day or so, I think, after I sailed for 
Europe; I sailed the 16th May, 1866; I left the money with 10 
my son to pay the note ; I can’t tell the date now in any 
other way.

2 Quest. You subsequently released one or more of the 
lots specified in said mortgage-—at whose request did you 
make said release ?

Ans. The request came through Mr. A. K. Brown, the 
solicitor sitting here.

8 Quest. Did you receive any compensation—and if so, 
what, for making the rele*ase ?

Ans. 1 did; the price in money and mortgages, I  think, 20 
paid for the lots; I can’t now tell the amount.

4 Quest. Were there one or more lot3 released ?,
Ans. I can’t tell.
5 Quest. Were you paid any’ money—-and if so, how much ?
Ans. I was paid money, but how much I can’t say, as it

came through Mr. Brown, and I haven’t my books here to 
answer that question.

6 Quest. Did you understand from Mr. Brown that he-
made the application for the release at the request of Mr. 
Bramhall? . . , . ■ ' ■ ■ • 30

Jfts. I did so understand him.
7 Quest: Did you take the assignment from the bank to 

oblige Mr. Bramhall ? [Objected to as leading.]
Jws. I purchased the mortgage from the bank, having 

been informed by Mr. Fox as well as by Mr. Bramhall, that 
it was a good and valid mortgage, and at the same time to 
secure, as far as possible, Mr. Bramhall’s indebtedness to 
rue. . .  I  H j j |  . : ■ . . , ■ 1 1 1

E
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8 Quest* In what way, by taking the assignment, did you 
secure anything to yourself from Bramhall ?

Ans. I haven’t secured anything to myself, unless I collect 
the full amount of the mortgage; if I do collect the full 
amount of the mortgage, the difference between that and the 
$7500 I paid, will be so much saved from what I consider a 
veiy doubtful debt;

9 Quest. Did you know at the time you took the assign­
ment, for what purpose the mortgage was given?

10 Ans. Iso, I did not, except/that I understood it was there 
as collateral security for money due from Bramhall to the 
bank.

10 Quest. Did you make any inquiry from Mr. Bramhall 
or from the bank ?

Ans. I made inquiry from both of them whether it wasa 
good and valid mortgage, and they both told me it was for 
its full value—that is, Mr. Fox and Mr. Bramhall.

11 Quest. When you speak of value, what do you mean?
Mfts. I mean ten thousand dollars and interest.

20 12 Quest. Did you make any iilquiry when you took the
* bond and mortgage, or before, for what specific purpose the 

mortgage was given?
Ans. No, I don’t think I did—only a general impression 

that it was given as collateral security for loans by the bank 
to-Branihall.

13 Quest. A ou have stated that Mr. Fox told you that it 
was a valid mortgage—please state for what ?

Ans. For the money, of course.
14 Quest. For what money ?

30 Ans. The amount of the mortgage.
15 Quest. At the time you took the bond and mortgage by 

assignment, did you see them ?
Ans. Yes, sir ; it was sent to me, I  think, before or simul­

taneous with the giving of my note.
16 Quest. Did you make inquiry of Mr. John S. Fox for 

what purpose the bond and mortgage were made?
Ans. No, I  can’t say I did ; I have no recollection of it.
17 Quest. Did you make any inquiry of Moses B. Bram- 

hall ?
40 Ans. Yes, sir.
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18 Quest. When did you make tha1 inquiry ?
Ans. When it was proposed to me to buy the bond and

mortgage,
19 Quest. Had you, at the time you took the assignment, 

any s e c u r i t ie s  belonging to Bramhall in your possession ?
Ans. No, sir.
20 Quest. Did Mr. Bramhall place in your hands, or with 

any other person for your use, any securities for the pay­
ment of the $7500 you advanced ?

Ans. No, sir. — ~ —
21 Quest. Had you any matters or things other than the

mortgage, as security for the $7500 ?
Ans. No, sir.
22 Quest. The bond and mortgage being due upon the 

face of it, did you inquire of the holders for what purpose it 
was given, previous to your taking the assignment?

Ans. Well, I inquired through Mr. Brown, and, I think, I 
inquired myself, but I am not so sure; Mr. Fox, I believe— 
no one else was talked with on the part of the bank ; I wish 
to correct this: I can’t say. I asked Mr. Fox what the mort- 20 
gage was given for—but I asked him merely the question if 
it was a good mortgage; I am sure I asked Mr. Bramhall, 
and he told me all about it.

23 Quest. What did Mr. Bramhall tell you about it ?
Ans. He told me he was always in debt to the bank more 

than ten thousand dollars, and that the mortgage was 
made to secure the existing indebtedness, and any future 
indebtedness to the bank.

24 Quest. Did you know, at the time you took the assign­
ment of the bond and mortgage, that Moses B. Bramhall 80 
had, sometime previously thereto, disposed of most of the 
property contained in said mortgage ?

Ans. Yes, sir.
25 Quest. Did you know, at the time you realeased a por­

tion of said mortgaged premises, that Bramhall had disposed 
of most of said property contained in the mortgage to the 
bank?

Am. Yes.
26 Quest. Did you credit, on the bond and mortgage to 

the bank, the amount you received for the release of the 40 
two lots ?
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Arts. I did not.
27 Quest. Was not the amount which was paid for the re- 

leases of said mortgaged premises paid over to Moses B 
Bramhall ?

A?is. No, sir, not a dime of it.
28 Quest. Did you receive it ?
Ans. Yes, sir.
29 Quest. Will you furnish the amount you received for 

the releases ?
10 Aw*.- Yes; I received it through Mr. Brown ; it was sew

enteen hundred dollars, less commissions and stamp on deed.
30 Quest. Was Moses B. Bramhall indebted to you when 

you took this assignment ?
Ans. Yes, sir. .
31 Quest. To what amount ?
Ans: About ninety thousand dollars.
32 Quest. Has it been paid since—if so, how ?
Ans. It has not been paid.

J ames Hot.

20 Subscribed and sworn to before me, at Jersey City, Janu­
ary 15th, 1867.

W. B. Williams, M. G.

Archibald K. Brown, being duly7 sworn, on oath saith—I 
reside in Jersey City7, and am attorney and solicitor for the 
jplaintift in this cause; I negotiated the sale of lots one and 
three, in block eleven, on Union street, to Henry Foster; 
the consideration was $650 for the two lots; there were no 
improvements on it at the time of sale; the deed was dated 
March 19th, 1866, I think, and recorded March 28th, 1866,

30 in Liber one hundred and twenty-nine, page six hundred, 
of deeds. I also, with another person, negotiated a sale of 
lots seven and eight, in block eleven, on Union'street, for 
the consideration of $700, to Jacob Skillman, by deed dated 
23d April, 1866; recorded 25th April, 1866, in Liber one 
hundred and thirty, page five hundred and sixty-six, of deeds, 
&c, I and another person negotiated a sale in block number 
ileven, lot number five, for the consideration of $350; by 
deed dated April 23d, 1866, and recorded May 1st, 1866, to
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Henry Foster, recorded in Liber one hundred and thirty- 
three, page sixty. All the foregoing deeds were released by 
Mr. Hoy; the consideration, amounting, to $1700* was paid 
to Mr. Hoy, less the amount of commissions, stamps, draw- 
ingpapers; the commissions and expenses, I think, amounted 
to'about $150—I transacted that business for Mr. Hoy.

Quest. Did you sell the lots at the instance of Mr. Hoy, or 
Mr. Bramhall, or both ?

Ans. I can’t answer that except by saying I don’t recollect;
I may have done it at the request of Mr. Bramhall, but the 10 
money went to Mr. H oy; I don’t recollect whether I took a , 
receipt or not; 1 don’t recollect of ever consulting with Mr. 
Bramhall during the sale of that property; I believe I drew 
the deeds from Mr, Bramhall and wife, and also the releases 
from Mr. Hoy; I don’t known whether I took the acknowl­
edgements or not-, I delivered the deeds to the purchasers 
at my office, as well as the releases to Mr. Hoy; I think, 
however, I had the releases from Mr. Hoy recorded myself;
I know Mr. Hoy did not enter the amounts on the mortgages.

Cross-examined.
Mr. Bramhall gave the deeds for these lots that I negotiated; 

I don’t know whether it was me or Mr. Hoy that asked him 
to give them; the money which Mr. Hoy received fgr the 
releases, Mr. Hoy informed me, was applied to another in­
debtedness of Mr. Bramhall to him; the sum I have named 
that Mr. Hoy received, I consider was as much as the lots 
were worth at that tim e; before he bought the mortgage, at 
the request of Mr. Hoy, I went to Mr. Fox and Mr. Bramhall 
and asked about the mortgage; I asked each of them if it 
was a good and valid mortgage, land they both said it was; 
I reported what they had said to Mr. Hoy, and he bought it.

20

#

Re-examined.
Quest. Did you ask Mr. Fox for what purpose the mort­

gage was given ? . ,, •
Ans. No, sir.
Quest. Did you ask Mr. Fox what amount was due upon it ? 
E fl 1 don’t think I did.
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Quest. Did you see the bond and mortgage at the time of 
asking him about it ?

Ans. N o ; I  did not.
Arch. K. Brown,

Subscribed and sworn to, before me, at Jersey City, this 
25th day of January, a. d. 1867.
• W. B. W illiams, M. C.

Minot G. Morgan, being duly sworn, on oath saith—I re­
side in Jersey City ; am sixty-two years of age ; I have seen 

10 James T. Worthington, Moses B. Bramhall, and Henry Mi 
Kinne write, and am acquainted with their signatures.

[Being shown an agreement dated January 3d, 1866, be­
tween Henry M. Kinne, James T. Worthington, Yachel 
Worthington, and M, C. Morgan, marked Exhibit B  5, he 
says]—

Robert L. Williams and George W. Ryerson, the sub­
scribing witnesses to this instrument, reside in the state of 
New Y ork; the signature of Henry M. Kinne thereto is iu 
his handwriting; and that of J. T. Worthington is in the 

20 handwriting of James T . Worthington ; the other two sig­
natures are in my handwriting. [Being shown four promis­
sory-motes, marked D  6, D  7, D  8, and D  9, he says]— 

The signatures of the maker to these notes is that of M.
B. Bramhall, and is in the handwriting of Moses B. Bram­
hall; the signatures to the endorsements on the same are in 
the handwriting of Henry M. Kinne.

M. C. Morgan.
|gp

Subscribed and sworn to before me, at Jersey City, March 
•16th, 1867.

30 W. B. W illiams, M. C.

The papers marked as Exhibits D  5, D  6, D 7, D 8, B 9, 
also _D 1, D 2, D  3, D  4, are offered in evidence on part of 
defendants, and objected to on part of complainant, as ir­
relevant.

JohnS. Fox, being re-called on part o f defendants, snjs—
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I have examined the accounts between Moses B. Brainhall 
and the bank since my last testimony. I found, that at the 
time the bond and mortgage in question was assigned to 
Mr. Hoy, the indebtedness of Bramhall to the bank was ten 
thousand dollars; nothing else was due, to my knowledge ;
I think ten thousand dollars was the amount.

J. S. Fox.

Subscribed and sworn to before me, at Jersey City, March 
19th, 1867.

W . B. W il lia m s , M. Q. 10

Stipulation.
[Filed. February 4* 1868;]!

It is agreed that the following lots, described' in* the mort­
gage made by Moses B. Bramhall and wife, to the Mechanics 
and Traders Bank, dated 15tb of May, 1861, for $10,000 viz: 
lots No’s 10,11, and 14, in block No. 13r aadlot No. 15 in 
block No. 14, on map of G. I. Van Horney civil engineer, 
filed in the clerk’s office of Hudson county, and lots No. 31 
and 32, on Clerk street, and lots No’s 47 and 48, on Ocean 
street, in Sherwood,-are included in the deed made by Moses 20
B. Bramhall and wife to Henry M. Kinne, and by said 
Kinne and wife to James T. Worthington, the above named 
defendant.

PETER BENTLEY, 
Solicitor for defendants.

ARCH. K  BROWN, 
Solicitor of complainant,.
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O p in io n .

: M. B. BraniLall being indebted to the Mechanics aud 
Traders Bank of Jersey City, in the suni of thirty-six thou­
sand dollars, on the 18th of May, 1857, gave his bond, se­
cured by mortgage on eighteen lots in Hudson county, and 
payable July 1st, 1862,'for ten thousand dollars, as collateral 
security for that amount of his debt ; he also gave other col­
lateral securities which from time to time were given up by 
the bank upon payments of portions of the debt, until Feb- 

10 ruary 19th, 1866, when the indebtedness of Bramhall to the 
bank was ten thousand dollars ; on that day the bank, at 
Bramhall’s request, assigned the bond and mortgage to James 
Hoy, the complainant. The amount paid by him to the 
bank for the assignment was seventy-five hundred dollars; 
this amount the bank credited to Bramhall and the re­
mainder of his debt being twenty-five hundred dollars, he 
afterwards paid the bank. The whole transaction was with 
the knowledge and assent of Bramhall, who owed Hoy a sum 
much greater than the whole amount of the mortgage. The 

20 bank assigned the whole mortgage debt to Hoy, who paid 
nothing but the seventy-five hundred dollars on it, he neither 
paid Bramhall any money, or credited him, or agreed to 
credit him, anything on account of the debt owing by him.

Before this assgnment, Bramhall, by three deeds, dated on 
the 30th and 31st days of May, 1865, had conveyed eight of 
these eighteen lots to H. M. Kinne, with full covenants, 
stating them to be “ subject nevertheless to the payment of 
all existing liens now on said premises.” Kinne subsequently 
conveyed these lots to the defendant, James T. Worthington, 

30 who now holds the title. The deeds to Kinne and Worth­
ington included ten lots not in the mortgage to the bank, and 
the conveyance to Kinne, was intended as a mortgage to 
secure to him the payment of twenty-six thousand dollars, 
due from Bramhall to him.

After the assignment of the mortgage to him, Hoy, a 
Bramhall’s request, had released from the mortgage five lots 
sold by Bramhall, and had received the whole of the consid 
eration money, being fifteen hundred and fifty dollars, whic
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he has not credited on the the mortgage debt, but claim's 
the right to appropriate on the unsecured debt from 'Bram­
ali to him. Hoy knew at thè time he took the assignment 
of thè mortgage that thé most part of the mortgaged pre­
mises had been disposed of by Bramhall.

The defendant, Worthington, contends that to relieve the 
lots contained in his deed from the encumbrance of the Hoy 
mortgage, he has a right to have the other collaterals held 
by the bank accounted for and a proper part applied to the 
payment of the mortgage to the bank. That the mortgage 
iii the hands of the complainant can only be a lien for the 
sum acctually advanced, and that he is entitled to have the 
fifteen hundred and fifty dollars received by Hoy, credited 
Oil the mortgage, and to have any part of the mortgaged 
premises held by Bramhall or sold by him after the deeds to 
Enne, sold first to pay the balance due on the complainant’s 
mortgage.

There is no rule Of law or equity that prevents a creditor 
holding several collateral securities from disposing of any of 
them or returning any of them to the debtor, without the 
necessity of inquiring whether there are any claims on either 
of them by subsequent creditors ; and such disposition or re ­
turn will not affect the creditors’ right to the security re­
tained. In the case of a subsequent mortgage upon part of 
the mortgaged premises, a release of the part not mortgage d 
will not affect the privity of the mortgage on the other part, 
unless the mortgagee had actual notice at the time of the 
release of the existence of the subséquent mortgage; con­
structive notice from recording of registry is not sufficient 
to postpone him.

In this case the validity of the bank mortgage cannot be 
affected by any disposition of the other collaterals, as it is not 
alleged or be shown that the officers of the bank knew or 
had any notice of the lieti of the defendants. I do not mean 
to sây that it would be affected with such knowledge.

This mortgage was given and held as collateral security 
for the debt of Bramhall to the hank. It was held in no 
sense as a pawn Or pledge, and if the bank had sold it they 
must have accounted to Bramhall for the face of the secu- 
ntL and not merely for the price received. Being held as
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collateral security, if that debt was paid by Bramhall the ! 
mortgage would be satisfied, and the defendant, Worthing­
ton, would hold free front the lien. Bramhall had paid all i 
the debt except ten thousand dollars, at the time of the ! 
transfer to Hoy, and has paid twenty-five hundred dollars of 

: rthe debt'since. So the only amount unpaid to be recovered 
on this mortgage, is seventy-five hundred dollars, and the j 
interest on it. Hoy paid that sum for the assignment, and 
the bank credited it on Bramhall’s note for ten thousand dol- I 

10 lars, and, by agreement of all parties, retained Bramhall’s I 
note for the balance of twenty-five hundred dollars, which 
he afterwards paid. It is not necessary here to consider 
whether a good assignment of this mortgage for the full 
amount mentioned in it, could not have been made by an 
agreement with Bramhall and the parties to the assignment, I 
that Hoy should give the full amount by paying to the bank 
seventy-five hundred dollars in cash, and crediting Bramkall 
twenty-five hundred dollars on his unsecured indebtedness; 
the bank taking Bramhall’s unsecured note for the balance, j 

20 No such agreement was made; as it is, Bramhall has paid ! 
one-fourth of this debt, and he is now called on to pay the j 
whole. If he had agreed to the transaction in this shape it 
would be clearly usurious and void. A mortgagee may sell  ̂
a mortgage at any price below its face, but if the sacrifice is 
paid by the mortgagor, and this is known to the assignee at 
the time, it is a mere cover for usury.

The mortgage in the hands of the complainant as against j  
Worthington, can only be a lien for seventy-five hundred * 
dollars, with interest—the only part of the mortgage debt 

30 due at the date of the deed to Kinne, now unpaid.
The clause in the deeds to Kinne, “ subject to the pay­

ment of all liens now on said premises,” cannot be construed 
into a covenant to pay the liens. It is only a limitation of 
the covenants of warranty and against encumbrances. The 
effect of such a deed is the same as that of a deed of bargain 
and sale of part of mortgaged premises—it makes the part 
conveyed subject to its proper proportion of the encum­
brances. The rule that the part of mortgaged premises last 
conveyed must be first sold, only applies where the convey- j 

40 ances are by deeds with warranty or covenants against en-
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cumbrances. And in this case the clause above mentioned 
expressly provides for the payment of liens by the lots con­
veyed to ¿inne. Bramhall had the right and the power in 
conveying these lots, either absolutely or by way of mort­
gage, to stipulate that they,should bear their part of the bank 
mortgage claim, so as to relieve, to that extent, the lots re­
tained by him in order that he might have something where­
with to pay or secure his other creditors. With this express 
provision, Worthington’s situation or equity is no.stronger, 
because he is a mortgagee whom Bramhall is bound to pay 
out of any of his property. Worthington is entitled to have 
credited on the mortgage of the complainant so much of the 
sum received by Hoy on the release of the five lots, as is 
their proportionate share of that mortgage debt. The excess 
over that amount is the amount due to Bramhall as the price 
of his equity of redemption in those lots which he had a right 
to sell and appropriate.

It must be referred to a master to ascertain the value of 
the several parcels of the mortgaged premises held by thé 
several defendants, and of the lots so released, and the 
amount due upon the mortgage, that the part of the mort­
gage money due from each owner may be paid by him, or 
his premises sold therefor.

The deed to Kinne, having been given as a mortgage, 
Worthington must be treated as a mortgagee ; as his mort­
gage includes lots not in the complainant’s mortgage, it is 
claimed that he rpust resort to those before he can compel 
the complainant to credit any of the proceeds of the five lots 
released on this mortgage. The rule of equity inr such case 
will not require such mortgagee to file a cross-bill. When 
a mortgagee, having two securities to which to resort, pro­
ceeds against a subsequent encumbrancer having only one, 
he may, in certain cases, be compelled to exhaust first his 
remedy against the security on. w7hich he alone has a lieu, 
hut when he is proceeded against, there is no precedent, and 
there ought to be none, to preclude him from setting up his 
claim in the suit into which he is dragged, but in such case 
the remedy, if any ought to be had, is by subrogating thé 
Party having but one security to the rights of the other in 
his second security, after his own debt is paid in full.
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Interlocutory Decree,
[Filed May 25, 1868.]

Upon opening this matter to the court by Stephen B. 
Ransom, of counsel with the complainant, in the presence 
of Isaac W. Scudder, of counsel with the defendants, James 
T. Worthington and wife, and upon reading the bill, answer, 
replication, and proofs in this cause, and hearing the argu­
ments of counsel thereon, and the said bill having hereto­
fore been taken as confessed against the said defendants, 

10 Moses B. Bramhall, and Emily his wife, Sebastien Robert, 
and Elizabeth his wife, William II. Bumsted, and Martha 
his wife, and the Chancellor having taken time to consider 
of the same—-

It is now, to wit, on this twenty-fifth day| of May, in the 
year of our Lord one thousand eight hundred and sixty- 
eight, on motion of Stephen B. Ransom, of counsel with the 
complainant, ordered, adjudged, and decreed, that the said 
complainant is entitled to receive, upon his bond and mort­
gage, in his bill of complaint mentioned and set forth, the 

20 principal sum of seven thousand five hundred dollars, with 
legal interest thereon, from the nineteenth day of February, 
in the year ot our Lord one thousand eight hundred and 
sixty-six, the date of the assignment of the said mortgage by 
the said the Mechanics and Traders Bank to the said com­
plainant, and no more.

And that the said defendant, James T. Worthington, is 
entitled to have credited on the said mortgage of the said 
complainant, so much of the sum received by the complain­
ant, on the release of the five lots of laud mentioned in the 

30 bill of compaint and in the evidence in this cause, from the 
lien of his said mortgage, as is the proportionate share of 
the said five lots of laud mentioned in the said hill of that 
mortgage debt.

And also, that the lots of land mentioned and described m 
the deeds from the defendant, Moses B, Bramhall, to the 
said Henry M. Kinne, and by the said Henry M. Kinne con­
veyed to the said defendant, James T. Worthington, and
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e m b raced  in complainant’s said mortgage, are subject to the 
payment, together with all other property embraced in the 
c o m p la in a n t ’s  s a i d  mortgage, of their proper proportion of 
the amount due upon the said complainant’s said mortgage.
And it is further ordered, adjudged, and decreed, that the 
deeds from the said Moses B. Bramhall and wife to the said 
Henry M. Kinne, for the said lots of land in the said deed 
mentioned and described, are, in truth and in fact, mortgages 
only, and are to be taken and treated as such. And it -is 
further ordered, that it be referred to Washington B. Wil- 10 
liams, esquire, one of the masters of this court, to take an 
account of what is due to the complainant for principal and 
interest upon his said mortgage ; and also what is due, if 
anything, to the said defendant, James T. Worthington, 
upon his said mortgage deeds, and to ascertain the value of 
the several parcels of the mortgaged premises held by the 
several defendants in this causé, and of the lots released by 
the said complainant from the lien of his said mortgage, to 
the end that the part of the said principal and interest 
moneys found to be due to the complainant on his said 20 
mortgage from each owner of the said several parcels of the 
said mortgaged premises may be paid by him, or his premi­
ses sold therefor. ; -

And that all further equity and direction be reserved till 
the coming in of the said report.

A. O. ZABRISKIE, G

We consent to the above decree.
ARCH. K. BROWN,

Solicitor of complainant.

IV  BENTLEY, 30
Solicitor for defendant, Worthington.
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A p p e a l  f r o m  I n t e r l o c u t o r y  D ecree.
[F ile d  J u n e  2, 1868.]

The complainant hereby appeals from so much of the in­
terlocutory decree made in this court, in the above stated 
cause, as decrees that the complainant is entitled to receive 
upon his bond and mortgage in his bill of complaint men! 
tioned and set forth, the principal sum of seven thousand five 
hundred dollars, with legal interest thereon from the nine- 
teenth day of February, in the year of our Lord one thousand 

10 eight hundred and sixty-six, the date of the assignment of 
the said mortgage by the Mechanics and Traders Bank to 
the said complainant, and no more. And as decrees that 
the said defendant, James T. Worthington, is entitled to 
have credited on the said mortgage of the said complainant, 
so much of the sum received by the complainant on the re- 

. lease of the five lots of land, mentioned in the bill of com­
plaint, and in the evidence in said cause, from the lien of his 
mortgage, as is the proportionate share of the said five lots 
of land mentioned in the said bill of that mortgage debt, to 
the Court of Errors and Appeals in the last resort in al.l causes.

Dated May 28th, 1868.
ARCH. K BROWN,

Solicitor and of counsel with complainant.

I  conceive there is good cause for appeal in the above 
stated cause.

STEPHEN B. RANSOM,
Of counsel with complainant.
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P e t i t io n  o f  A p p e a l .  

[Filed June 6, 1868.]

Between
James Hoy, appellant, 

and
Moses B. Bramhall, and Emily Bramhall 

his wife, Sebastien Robert, and Eliza-  ̂
beth Robert his wife, William H. Bum- 
sted, and Martba Bumsted his wife,
and James T. Worthington, and —;-----
Worthington his wife, appellees.

On bill, cf'C.

10

To the Honorable the Court of Errors and Appeals in the last 
_resort in all causes.

The humble petition of James Hoy, the appellant in the 
above stated cause, respectfully shows, that your petitioner 
finds himself aggrieved by an interlocutory decree, made in 
the Court of Chancery by his Honor Abraham O. Zabriskie, 
Chancellor of the state of New Jersey, bearing date the 
twenty-fifth day of May, in the year of our Lord one thou­
sand eight hundred and sixty-eight, wherein the said James 20 
Hoy was complainant, and Moses B. Bramhall, and Emily 
Bramhall his wife, Sebastien Robert, and Elizabeth Robert 
his wife, William H. Bumsted, and Martha Bumsted his wife,
and James T. Worthington, and --------  Worthington his
wife, were defendants, in this respect, to wit, that the said 
decree adjudges that the said complainant, James Hoy, is 
entitled to receive upon his bond and mortgage, in his bill 
of complaint mentioned and set forth, the principal sum of 
seven thousand five hundred dollars, with the legal interest 
thereon, from the nineteenth day of February, in the year of 30 
our Lord one thousand eight hundred and sixty-six, the date 
of the assignment of the said mortgage by the said the Me­
chanics and Traders Bank to the said complainant, and no 
morej and that the said defendant, James T. Worthington,
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was and is entitled to have credited on the said mortgage of 
the said complainant, so much of the sum received bv the 
said complainant on the release of the five lots of land men­
tioned in the bill of complaint and in the evidence iiT the 
said cause, from the lien ot his said mortgage, as is the pro­
portionate share of the said five lots of land mentioned in the 
said bill of that mortgage.

And your petitioner humbly appeals from those parts of 
the said decree of the Chancellor which decrees as aforesaid, 

10 upon the ground that the same are erroneous, for that the 
said James Hoy, in law and in equity, is entitled to receive 
upon his said bond and mortgage the whole of the principal 
sum often thousand dollars, mentioned in the said bond anil 
mortgage, and for that the said James T: Worthington is: 
not entitled to have credited on the said mortgage of the 
said James Iloy, any of the moneys received by the said 
James Hoy on the release of the lots of land, mentioned in 
the bill and evidence in this cause, from the lien of his said 
mortgage.

20 Your petitioner therefore prays that the said decree of the 
said Chancellor may be, in the particulars aforesaid, reversed 
and set aside, and for nothing holden; and that your peti­
tioner may have such relief in the premises as to this honora­
ble court shall seem meet.

Dated June 4th, 1868.
ARCII. K BROWN,

Solicitor and of counsel with complainant or appellant.

Answer.
[Filed Tune 6, 1868.]

30 The respondent, James T. Worthington, not confessing or 
acknowledging all or any of the matters to be true as in and 
by the said petition of appeal are contained and set forth, 
for answer thereunto says—that he believes it to be true, 
that such decree as is complained of by the appellant, was 
made by the Court of Chancery, as in the said petition of 
appeal is set forth, but as to the date, substance, and contents
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thereof, this respondent humbly craves leave to refer thereto, 
when the same shall be produced. And this respondent is 
advised and believes that the said decree is agreeable to 
equity and justice, and he therefore humbly prays that the 
same may be affirmed, and that the said petition of appeal 
maybe dismissed by this honorable court, with costs to be 
adjudged to this respondent.

PETER BENTLEY,.
' Solicitor and o f counsel with the respondent, 

James T. Worthington. 10

Complainant’s Exhibits.

E x h ib it  C 1.—B ond.

Know all men by these presents, that I, Moses B. Bratn- 
hall, of the city of Rahway, in the county of Union, and 
state of New Jersey, am held and firmly bound unto the 
Mechanics and Traders Bank of Jersey City, a corporate 
body under the laws of the state of New Jersey, at Jersey 
City, in said state, in the sum of twenty thousand dollars, 
lawful money of the United States of America, to be paid to * 
the said the Mechanics and Traders Bank of Jersey City, 20 
their successors or assigns. For which payment, well and 
truly to be made, I bind myself, my heirs, executors, and 
administrators, jointly and severally, firmly by these presents. 
Sealed with my seal, dated the fifteenth day7 of May, one 
thousand eight hundred and sixty-one.
The condition of the above obligation is such, that if the 

above bounden Moses B. Bramhall, his heirs, executors, or 
administrators, shall well and truly pay, or cause to be paid 
onto the above named the Mechanics and Traders Bank of 
Jersey City, their successors or assigns, the just and full sum 30  
often thousand dollars, money aforesaid, on or before the 
first day of July, eighteen hundred and sixty-two, with inter- 
est thereon at the rate of seven per cent, per annum, then

. G
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the above obligation to be void, otherwise to remain in full force and virtue.

M. B. Bramhall. [l. s.]
W Sealed and delivered in the presence of

E. Y. Rogers,

E x h ib it  C 2—M ortgage.

Mortgage given by Moses B. Bramhall and Emily his 
wife, to the Mechanics and Traders Bank of Jersey City, a 
body corporate under the laws of the state of New Jersey, 

10 dated May 15th, 1861, conveying, for the consideration of 
$10,000, to the party of the second part, their successors and 
assigns, all the several lots of land particularly described in 
the bill of complaint, with the proviso set out in the bill of 
complaint.

E x h ib it  C 3.— A ssignm ent  of the foregoing B ond and

M ortgage.
Know all men by these presents, that we, the Mechanics 

and Traders Bank, a body corporate of the state of New Jer- 
% sey, of the first part, in consideration of the sum of seven 
20 thousand five hundred dollars, lawful money of the United 

States, to us in hand paid by James Hoy, of the city of New 
York, in the state of New York, of the second part, at or 
before the ensealing and delivery of these presents, the re­
ceipt whereof is hereby acknowledged, have granted, bar­
gained, sold, assigned, transferred and set over, unto the 
party of the second part, and by these presents do grant, 
bargain, sell, assign, transfer, and set over unto the said 
party of the second part, a certain indenture of mortgage, 
bearing date the fifteenth day of May, one thousand eight 

30 hundred and sixty-one, made by Moses B. Bramhall and 
wife to the said the Mechanics and Traders Bank, to secuie 
the sum of ten thousand dollars, on the first day of July,in 
the year eighteen hundred and sixtyr-two, with interest, 
which mortgage is duly recorded in the clerk’s office of the 
county of Hudson, state of New Jersey aforesaid, in Liber



COURT OF ERRORS AND APPEALS. 51

twenty-five (25) of Mortgages, on pages 319, &c. Together 
with the bond or obligation therein described, and the money 
due and to grow due thereon, with the interest. To have 
and to hold the same unto the said party of the second part, 
his heirs, executors, administrators, and assigns, for his and 
their own proper use, benefit, and behoof forever, subject 
only to the proviso in the said indenture of mortgage men­
tioned; and we do hereby make, constitute, and appoint the 
said party of the second part our true and lawful attorney, 
irrevocable in our name or otherwise, but at his own proper 10 
costs and charges, to have, use, and take all lawful ways and 
means for the recovery of the said money and interest; and 
in case of payment, to discharge the same as fully as we . 
might or could do, if these presents were not made.
In witness whereof, the said Mechanics and Traders Bank 

have hereunto caused their corporate seal to be affixed, and 
caused this indenture to be signed by their president and at­
tested by their cashier, this nineteenth day of February, 
eighteen hundred and sixty-six.

J ames S. D avenport , [ l . s .] 20
Vice President.

Attest: J. S. Fox, Cashier.

State of New Jersey, Hudson county, ss.—Be it remem­
bered, that on this twentieth day of February, eighteen hun­
dred and sixty-six, personally appeared before me, a com­
missioner of deeds in and for Hudson county, John S, Fox, 
cashier of the said the Mechanics and Traders Bank, who, 
being duly sworn according to law, on his oath saith—that 
he subscribed his name to the within indenture as an attest- 
mg witness on the day the same bears date; and being well 30 
acquainted with the common seal of the said the Mechanics 
and Traders Bank, knows that the same was and is thereto 
set; and that the said president signed, sealed, and delivered 
the same as his voluntary act and deed.

W m. B rin k er h o ff ,
Corrir of Deeds.
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Defendants Exhibits.

E x h ib it  D 1.
Deed from Moses B. Bramhall and Emily his wife, of 

Rahway, Union county, New Jersey, to Henry M. Kinne, of 
the city, county, and state of New York, dated May 30th, 
1865, for the consideration of $6200, Conveys by bargain 
and sale in fee—

All those certain lots of land, situate in the township of 
Bergen, county of Hudson, and state of New’ Jersey, which, 

10 on the map entitled “ valuable lots at Sherwood, Bergen 
flights, Hudson county, New Jersey, re-surveyed by Garret 
I. Van Horne C. E. and town surveyor,” June 1st, 1863; 
and filed of record in the office of the clerk of Hudson 
county, are knowm and distinguished as lots numbered ten 
(10), eleven (11), and fourteen (14), in block numbered thir­
teen (18); also lot numbered fifteen (15), in block numbered 
fourteen (14), as laid down on said map; also all those certain 
lots of land and premises, situate in the towmship, county, 
and state aforesaid, laid dowm on a map filed in the clerk’s 

cq office of Hudson county, entitled “ map of Sherwood, Hudson 
county, New Jersey, surveyed and laid out by Clerk and 
Bacot, city surveyors,” are knowm and distinguished on said 
map by the numbers (82) thirty-two, and thirty-four (34), 
lying between the plankroad to Newark and Beach street, 
and described as follows: beginning at a point on the 
westerly side of said plankroad, where the line dividing lots 
numbered thirty and thirty-two intersects said plankroad, 
and running thence, westerly, along line of lot numbered 
thirty, about one hundred feet; thence, northerly, along line 

30 of lot No’s thirty-one and thirty-three, about fifty 
thence, easterly, along the line of lot numbered thirty-six, 
about one hundred feet; thence, southerly, along said plank­
road about fifty feet, to the place of beginning. Also a lot o 
land known and distinguished on said last mentioned map» 
by the number forty-four (44), lying between the plankioa 
to Newark and Beach street, and is described as follows, 
beginning at a point on the westerly side of said plankroa
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where the line dividing lots No. (42 and 44), forty-two and 
forty-four intersects said plankroad, and running thence, 
westerly, along line of lot numbered forty-two about one 
hundred feet; thence, northerly, along line of lots numbered 
forty-three about twenty-five feet; thence, easterly, parallel 
with the line of first above described, about one hundred 
feet; and thence, southerly-, along said plankroad about 
twenty-five feet to the point of beginning. Also two other 
lots of land known and distinguished on said last mentioned 
map by the numbers thirteen (13), and fifteen (15), lying 10 
between the plankroad to N̂ewark and Communipavv lane. 
Together with all and singular the tenements, hereditaments 
and appurtenances thereunto belonging, or in anywise ap­
pertaining, and the reversion and reversions, remainder and 
remainders, rents, issues, and profits thereof. And also, all 
the estate, right, title, interest, dower and right of dovver, 
property, possession, claim, and demand whatsoever, as well 
in law asm equity, of the said party of the first part, of, in or 
to the above described premises, and every part and parcel 
thereof, with the appurtenances, to have and to hold all and 20 
singular the above mentioned and described premises, to­
gether with the appurtenances, unto the said party of the 
second part, his heirs and assigns forever, to his and their 
own proper use, benefit, and behoof forever. Subject, how, 
ever, to the payment by said grantee of all existing liens upon said premises.
With covenants of seizin in fee, subject as aforesaid; for 

quiet enjoyment, except such persons claiming under and 
y virtue of their proper heirs upon said lots.

ĝainst incumbrances; for further assurances; to warrant 30 
an subject as aforesaid.
M M B M  before Arehibald K- Brown, M. C., June ■  H | and ĉorded in Hudson county clerk’s office, Oc- °her 21st, 1865, in Liber 125 of Deeds, page 299.
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E xhibit  D 2.

Deed from Moses B. Bramhall, and Emily his wife, of 
Rahway, in the county of Union, and state of New Jersey, 
to Henry M. Kinne, of the city, county, and state of New 
York, dated May 31st, 1865, for consideration of $7000. 
Conveys by bargain and sale in fee—

All those-certain lots of land, situate in the township of 
Bergen, in the county of Hudson, and state of New Jersey, 
and which, on a map entitled “ valuable lots at Sherwood, 

10 Bergen-Hights, Hudson county, New Jersey, re-surveyed by 
Garret I. Van Horne, C. E. and town surveyor, June 1st, 
1863,” duly affiled of record in the clerk’s office of the county 
of Hudson, are known and distinguished as lots, numbered 
thirty-one (31), and thirty-two (32), forty-seven (47), and forty- 
eight (48), in block numbered eight (8), as laid down on said 
map, together with all and singular the tenements, heredit­
aments, and appurtenances thereunto belonging, or in any­
wise appertaining, aud the reversion and reversions,

- remainder and remainders, rents, issues, and profits thereof. 
20 And also, all the estate, right, title, interest, dower and 

right of dower, property, possession, claim, and demand 
whatsoever, as well in law as in equity, of the said party of 
the first part, of, in, or to the above described premises, and 
every part and parcel thereof, with the appurtenances, to 
to have and to hold all and singular the above mentioned 
and described premises, together with the appurtenances, 
unto the said party of the second part, his heirs and assigns 
forever, to his and their own proper use, benefit, and behoof 
forever. This conveyance is made subject, nevertheless, to 

30 the payment by said party of the second part, of all existing 
liens on said premises.

With covenants of seisin in fee, subject to the liens afore­
said, for quiet enjoyment. Except such persons claiming 
under and by virtue of their proper liens on said premises; 
against encumbrances; for further insurances; to warrant 
and defend, subject to the above stated liens.

Acknowledged before Arch. K. Brown, esq., M. 0., J«De 
1st, 1865. Recorded in Hudson county clerk’s office, Octo­
ber 21st, 1865, in Book 125 of Deeds, page 302.



55COURT OF ERRORS AND APPEALS.
E xhibit D 3.

Deed from Moses B: Bramhall, and Emily his wife, to 
Henry M.Kinne. Dated May 30th, 1865. For consideration 
of $6000. Conveys by bargain and sale in fee—
All those two certain lots of land and premises, situate, 

lying, and being at Sherwood, in the town of Bergen, in 
the county of Hudson, and state of New Jersey, which, on a 
map of the said place, filed in the clerk’s office of said county 
of Hudson, are known and -distinguished as lots numbered 
thirteen (18), fronting on Vreeland street, and eighteen (18), 10 
fronting on Clerk street; each lot being ninety-four feet 
wide in front and in rear, and one hundred and seventy feet 
deep on each side; and the said two lots hereby intended to 
he conveyed, taken together as one plot, are bounded as 
follows, viz : beginning on the easterly line of Clerk street, 
at a point distant one hundred and eighty-eight feet southerly 
from the southerly line of Bramhall avenue; thence running 
easterly, parallel with Bramhall avenue, three hundred aud 
forty (340)feet: thence southerly, along the westerly line 
of Yreeland street, ninety-four (94) feet; thence westerly7, 20 
parallel with Bramhall avenue, three hundred and forty feet 
to the easterly line of Clerk street; thence northerly, along 
the easterly line of Clerk street, ninety-four (94) feet to place 
of beginning. Also, all those two lots, tracts, or parcels of 
land and premises, hereinafter particularly described, situate, 
lying, aud being in the township of Bergen, in the county of 
Hudson, and state of New Jersey, which said two lots are 
known and designated, on a map of property called “ Clare- 
wont,” made by Clerk and Bacot, city surveyors, and filed 
in the office of the clerk of the said county of Hudson, as 30 
lots numbered four (4) and eleven (11), on block numbered 
six (6), as laid down and described on said map; each of 
said last two lots being one hundred feet in width in front 
and rear, by one hundred and twenty-five feet in depth on 
each side. Together with all and singular the tenements, 
hereditaments, and appurtenances thereunto belonging, or 
in anywise appertaining, and the reversion and reversions, 
remainder and remainders, rents, issues, and profits thereof.
And also, all the estate, right, title, interest, dower and right 
°f clower, property, possession, claim, aud demand whatso- 40
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ever, as well in law as in equity, of the said party  of the first 
part, of, in, or to the above described premises, and every 
part and parcel thereof, with the appurtenances, to have and 
to hold all and singular the above mentioned and described 
premises, together with the appurtenances, unto the said 
party of the second part, his heirs and assigns forever, to his 
and their own proper use, benefit, and behoof forever. The 
above described premises are conveyed, subject, nevertheless, 
to the payment of all existing liens now on said premises.

10  ̂With covenants of seisin in fee, subject to all existing 
liens; for quiet enjoyment, except those claiming underand 
by virtue of their proper liens upon the said lots; against 
encumbrances; for further assurances; and to warrant and 
defend, subject as above mentioned. Acknowledged June 
1st, 1865, before Arch. K. Brown, M. C. Recorded in Hud­
son county clerk’s office, October 21st, 1865, in book 125, page 297.

E x h ib it  D 4.

Deed from Henry M. Kinne, and Elizabeth his wife, of 
20 the city of New York, to James T. Worthington, of Cincin­

nati, in the state of Ohio, dated January 4th, 1866. Convey 
by bargain and sale in fee—

All those certain lots of land, situate in the township of 
Bergen, in the county of Hudson, and state of New Jersey, 
which, on the map entitled “ valuable lots at Sherwood, 
Bergen Hights, Hudson county, New Jersey, re-surveyed by 
Garret I. Van Horne, C. E. and town surveyor, June 1st, 
1863, and filed of record in the office of the clerk of Hud­
son county, are known and distinguished as lots numbered 

SO ten (10), eleven (11), and fourteen (14), in block numbered 
thirteen (13.) Also lot numbered fifteen (15), in block num­
bered fourteen (14), as laid down on said map.. Also all 
those certain lots of land and premises, situate in the town­
ship, county, and state aforesaid, laid down on a map filed 
in the clerk’s office of Hudson county, entitled “ map of 
Sherwood, Hudson county, New Jersey, surveyed and laid 
out by Clerk and Bacot, city surveyors,” are knowu and
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distinguished on said map by the numbers (32) thirty-two 
and (34) thirty-four, lying between the plankroad to Newark 
and Beach street, and described as follows: beginning at a 
point on the westerly side of said plankroad, where the line 
of dividing lots numbered thirty and thirty-two intersects 
said plankroad, and running thence, westerly, along line of 
lot-numbered thirty about one hundred feet; thence, nor­
therly, along line of lots numbers thirty-one and thirty-three 
about fifty feet; thence, easterly, along the line of lot num­
bered thirty-six about one hundred feet; thence, southerly, 
along said plankroad about fifty feet, to the place of begin­
ning. Also two other lots of land, known and distinguished 
on said last mentioned map by the numbers thirteen (13) 
and fifteen (15), lying between the plankroad to Newark and 
Coramunipaw lane. Also all those two certain lots of land 
and premises, situate, lying, and being at Sherwood, in the 
town of Bergen, in the county of Hudson, and state of New 
Jersey, which, on a map of the said place, filed in the clerk’s 
office of said county of Hudson, are known and distinguished 
as lots numbered thirteen (13), frontiug on Yreeland street, 
and eighteen (18), fronting on Clerk street, each lot being 
ninety-four feet wide in front and in rear, and one hundred 
and seventy feet deep on each side; the said two lots, taken 
together as one plot, are bounded as follows, viz : begin- 
ningon the easterly line of Clerk street, at a point distant 
one hundred and eighty-eight feet southerly from the south­
erly line of Bramhall avenue ; thence, running easterly, par­
allel with Bramhall avenue, three hundred and forty (340) 
feet; thence, southerly, along the westerly line of Vreeland 
street, ninety-four (94) feet; thence, westerly, parallel with 
Bramhall avenue, three hundred and forty (340) feet to the 
easterly line of Clerk street ; thence, northerly, along the 
easterly line of Clerk street, ninety-four (94) feet to the place 
of beginning. Also all those two lots, tracts, or parcels of 
land aud premises, hereinafter particularly described, situate, 
lying, and being in the township of Bergen, in the county 
of Hudson, and state of New Jersey, which-said two lots are 
known and designated on a map of property called “ Clare- 
mont,” made by Clerk and Bacot, city surveyors, and filed in 
the office of the clerk of the said county of Hudson, as lots

10
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numbered four (4) and eleven (11)* on block numbered six 
(6), as laid down and described on said map ; each of said 
last two lots being one hundred feet in width in front and 
rear, by one hundred and twenty-five feet in depth on each 
side. And also all those certain lots of land, situate in the 
township of Bergen, in the county of Hudson, and state of 
New Jersey, and which, on a map entitled “valuable lots 
at Sherwood, Bergen Hights, Hudson county, New Jersey, 
re-surveyed by Garret I. Van Horne, C, E. and town sur- 

10 veyor, June 1st, 1863,” duly filed of record in the clerk’s 
office of the county of Hudson, are known and distinguished 
as lots numbered thirty-one (31) and thirty-two (32), forty- 
seven (47), and forty-eight (48), in block numbered eight (8), 
as laid down on said map, together with all and singular the 
tenements, hereditaments, and appurtenances thereto be­
longing or in anywise appertaining, and the reversion and 
reversions, remainder and remainders, rents, issues, and 
profits thereof. And also all the estáte, right, title, interest, 
dower and right of dower, property, possession, claim, and 

20 demand whatsoever, as well in law as in equity, of the said 
parties of the first part, of, in, or fo the above described pre­
mises, and every part and parcel thereof, with the appurte­
nances. To have and to hold all and singular the above 
mentioned and described premises, together with the appur­
tenances, unto the said party of the second part, his heirs 
and assigns forever.

Habendum in fee. Special covenant against acts of grantor.
Acknowledged January 10th, 1866, before Lucius Pitkin, 

notary public of New York. Recorded in Hudson county 
30 clerk’s office, January 15th, 1866, in Liber 129 of Deeds, 

page 20.

E x h ibit  D  6.
$6250. New York, June 20th, 1865.
Nine months after date I promise to pay to the order of 

Henry M. Kinne, esq., six thousand two hundred and fi ty 
dollars, for value received; payable at Bank of Common­
wealth, New York, with interest.

No. 4. Due 20th, 23d March, ’66. M. B. Bramhall.
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Internal revenue stamp.,
Cancelled “H. M. K.,” June 20th, 1865.
For and in consideration of the sum of one dollar to me 

in hand paid, I guarantee the collection of the within note.
H. M. K in n e .

Internal revenue stamp, cancelled H. M. K, five cents.

E x h ib it  D 7.
1̂250. New York, June 20th, 1865.
Three months after date I promise to pay to the order of 

Henry M. Kinne, esq,, six thousand two hundred and fifty 10 
dollars, for value received ; payable at Bank of Common­
wealth, New York, with interest*
No. 1. Due 20th, 23d Sept. ’65* M. B, BramhaLl.
Internal revenue stamp, $3^.
Cancelled, “H. M. K.,” June 20th, 1865.
For and in consideration of the sum of one dollar to me

in hand paid, I hereby guarantee the collection of the within note.
H, M. K in n e .

live cent internal revenue stamp. 20
Cancelled H. M* K.

E xh bit  D 8.

New York, June 20th, 1865*. 
Twelve months after date I promise to pay to the order of 
enry M. Kinne, esq., six thousand two hundred and fifty 
0 ars, for value received ; payable at Bank of Common­
wealth, New York, with interest.
No. 3. Due 20th, 23d June,’66. M. B. B ramhall.

Internalrevenue stamp, 1 51 ÜÜ*Cancelled “H. M. K,” June 29th, 1865Forana in consideration of the sum of one dollar to me30
• j —wwivAviuuuu V/A OULU KJL UUC UU1J

) guarantee the collection of the within note.
H. M. K in n e .
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Five cent internal revenue stamp. 
Cancelled, “H. M. K.”

E x h ib it  D 9.

New York, June 20th, 1865.
Six months after date I promise to pay to the order of 

Henry M. Kinne, esq., six thousand two hundred and fifty 
dollars, for value received ; payable at Bank of Common* 
wealth, New York, with interest.

No. 2. Due 20th, 23d December, ’65. M. B. Bramhall.
10 Internal revenue stamp, $3J05ÏÏ.

Cancelled “H. M. K.” June 20th, 1865.
For and in consideration of the sum of one dollar to ine 

in hand paid, I guarantee the collection of the within note.
H. M . K inne.Five cent internal revenue stamp.

Cancelled, “H. M. K”
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E xhibit D  5.
Whereas, Henry M. Kinne, of the city and state of New 

York, survivor of Henry L. Gilbert, lately composing the 
firm of Kinne & Co., is indebted to Minot C. Morgan, re­
presenting Vachel Worthington, of the city of Cincinnati, 
Ohio, in the sum of sixteen thousand and seven hundred 
dollars, and to James T. Worthington, of said city of Cin­
cinnati, in the sum of ten thousand and eighty-three dollars 
and sixty-two cents, said sums being this day agreed upon 
and liquidated for the price and value of certain sums of 
money and securities, pledged and deposited by the said 
Minot C. Morgan and James T. Worthington with the said 
firm of Kinne & Co., as margin or collateral to certain trans­
actions in stocks made by the said firm of Kinne & Co., for 
and on account of the said Minot C. Morgan as aforesaid, 
and the said Janies T. Worthington.
And whereas, all other matters of account, claim, or in­

debtedness of every other name or nature to this date, be­
tween the said Henry M. Kinne, survivor of said Kinne &
Co., and the said Minot C. Morgan, representing the said 20 
Vachel Worthington, and the said James T. Worthington, 
have been fully arranged and adjusted.
And whereas, the said Henry M. Kinne has this day trans­

ferred to the said James T. Worthington, four several promis­
sory notes, made by M. B. Bramhall to the order of Henry 
M. Kinne, each for the sum of six thousand two hundred
and fifty dollars, with interest thereon, and dated New York, 
June 20th, 1865, and payable in three, six, nine, and twelve 
Months respectively from date, at Bank of Commonwealth, 
New iork; for the purpose of collecting the said notes, and 30 
applying the proceeds thereof to the payment of the said 
several sums due, as aforesaid, to the said Minot C. Morgan, 
p̂resenting the said Vachel Worthington, and to the said 
arnes T. Worthington, all costs, charges, and expense, in- 

cuding attorneys fees, necessary to said collection, to be 
c>argeable to and paid by thé said Henry M. Kinne. The 

 ̂ IienrY Kinne hereby covenanting and guaranteeing 
m payment of the said notes, and that the proceeds thereof 

® a 1 and will pay to the said Minot C. Morgan, representing 
e said Vachel Worthington, the said sum of sixteen thou 40
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sand seven hundred dollars, with interest thereon from this 
date, and to the said James T. Worthington, the said sum 
of ten thousand and eighty-three dollars and sixty-two cents 
with interest thereon from this date.

And whereas, Moses B. Bramhall, the maker of said notes, 
and for the purpose of securing the payments thereof, here­
tofore conveyed to the said Henry M. Kinne, certain lots 
and parcels of land situate and being in the county of Hud­
son, and state of New Jersey, particularly described in three

10 several deeds, recorded in the office of the clerk of the said 
county of Hudson, New Jersey, in Book No. 125, pages 297, 
299, 302, and of deeds of said county, but subject to
certain encumbrances, and liens existing at the time as re­
ferred to and mentioned in said conveyances, which said 
property is this day assigned and conveyed by the said Henry 
M Kinne and wife, to the said James T. Worthington, for 
his use, and that of the said Minot C. Morgan or Vachel 
Worthington, in securing and collecting the payment of the 
said four promissory notes, as fully and completely as the

20 aid Henry M. Kinne held the same therefor; but it being 
hereby expressly agreed and understood that any taxes, levy, 
assessments, costs, or charge on or against the said several 
parcels of land, or any part thereof, which it may be neces­
sary and lawful for the said James T. Worthington to pay, 
or cause to be paid, in order to protect the said premises , 
from further encumbrance, or cause the security thereof for 
the payment of the said notes to remain as full and unim­
paired as at present, shall be chargeable to and repaid by the 
said Henry M. Kinne.

30 Now, therefore, the said Henry M. Kinne, survivor as j 
aforesaid, and also individually for and iu consideration of 
the premises and of the sum of one dollar to him paid, the j 
receipt whereof is hereby acknowledged, doth hereby cove­
nant and agree with the said Minot C. Morgan and Vachel 
Worthington and the said James T. Worthington, that 
the said four promissory notes, made by the said M. B. 
Bramhall, and transferred to the said James T. W orth ing ' 
ton as aforesaid, will be fully paid and discharged, and that 
from out of and by the said four promissory notes, the said

40 Minot C. Morgan or Vachel Worthington shall realize and I
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I receive the said sum of sixteen thousand and seven hundred 
I dollars in full, with interest from the date hereof; and the 
[said James T. Worthington shall realize and receive the 
[said sum of ten thousand and eighty-three dollars and sixty- 
I two cents in full, with interest thereon from the date hereof; 
I it being expressly intended hereby to guarantee by the said 
[Henry M. Kinne the collection and payment to them from 
[said notes the said several sums, with interest as aforesaid, 
over and above and beyond all just, necessary, and lawful 

I costs, charges, and expenses of collection, including custom- 
I ary and proper attorney fees, and all just, necessary, and 
j lawful expenses incurred in protecting the said real estate 
I security from impairment.

And upon and for the considerations aforesaid, it is fur- 
I ther covenanted and agreed between the said parties, that in 
I case the said Minot C. Morgan or Vachel Worthington and 
I the said James T. Worthington, shall not realize and re­
ceive the said sum of money, with interest as aforesaid, from 
said notes, after deducting all of said costs, charges, fees, and 

; other above mentioned expenses, then the said Henry M. 
Kinne shall and will, on demand, pay or cause to be paid to 
tie said parties the amount or proportion of said sums re­
maining unpaid to each or either of them.
And the said James T. Worthington, for and in consider­

ation o f  the premises, and the sum of one dollar to him paid, 
the receipt whereof is acknowledged, hereby covenants and 
agrees with the said Henry M. Kinne, that in case said notes 
are p a id  and collected in full, he will account for and pay 
°V8r to the said Henry M. Kinne, without delay, any and all 
su ip las that may remain in his hands after paying the said 
several sums of money, with interest thereon as aforesaid, to 

. sa id  Minot C. Morgan or Yachel Worthington and to 
iim self, and all costs, charges, and expenses as aforesaid,
'll t UPon Payment of said notes, andj ( aiges, costs, and expenditures lawfully chargeable upon 
êsaid real estate security, reconvey to the said Moses B. 
•am mil all or any portion of the said real estate this day

ton"8 Gllê  an<̂ couvejed by said Kinne to said Worthing-  ̂•> as above recited, which may remain unappropriated, to 
extinguishment of the said promissory notes. *

10
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And for and in consideration of the transfer of the siid 

severa promissory notes and the conveyance of the said 
several lots or parcels of land to the said James T Worth 
mgton by the said Henry M. Kinne, for the purposes afore-' 
said, and of the contract of guaranty herein contained, and 
of the premtses, the said Minot C. Morgan, for himself and 
the said V ache] Worthington and the said James T/Worth- 
lngton, jointly and severally covenant and agree with the 
said Henry M. Kinne, that they and each of them will for- 
bear and desist from in anywise demanding or being enti­
tled to demand, from the said Henry M. Kinne, any payment 
whatsoever, of or on account of the said above mentioned 
sums of money, until after all of the said four promissory 
notes shall have become payable, and until after legal efforts 
shall have been made to collect the same from said Moses 

ramhall, and out of said security and found unavailing, 
but this covenant shall be deemed fully satisfied and dis- 
e arge upon a sale of said real estate, by order of court, to­
gether with a return of an execution unsatisfied, and that 
they will pass to the credit of the said Henry M. Kinne, on 
account of said sums so due as aforesaid, all and every part 
o t e proceeds of the said four promissory notes immedi­ately upon the receipt thereof.

In witness whereof, the said parties have hereunto and to 
a duplicate hereof, set their hands, in the city of New. York,
t ns the third «day of-January, in the year eighteen hundred and sixty-six.

H enry M. K inne, [l. s.]
as survivor, &c., and individually. 
J ames T. W orthington, [l. s.]
M. C, Morgan. [l. s.]
V achel Worthington, by 
M. C. Morgan, Att’y. [l. |f

Signed, sealed, &c., in the presence of
R ob’t L. W illiams,
G. W. Ryerson.


