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BBLEF OF APPELLANTS. 
This appeal brings up for review the judgment 

of the Supreme Court dismissing a wrH of -cer-
tiorari allowed to review an ordinance of the 
Town of Guttenberg, entitled "An ordinance to 
establish, regulate and control a day and night 
police _, to regulate and define the manner of their 
appointment and removal, ,their duties and com-
pensation" ( Case, p. 3), adopted December 1st, 
1913, as amended December 15th, 1913, and all 
proceedings in connection therewith. 

The Supreme Court declared tb.at the town had 
legislative authority to enact the ordinance under 
P. L., 1884, p. 326 ('4 Comp. Stat., 5415), and to 
appoint the designated officers thereunder, and to 
pay them the salaries therein provided out of the 
municipal funds during the year 1914. 
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The appellants contend that the Supreme Court 40 
erred in each of these propositions. 



2 

POINT ONE. 

The Mayo.r and Councilm.en had no sta-
tutory or other lawful authority to 
adopt this ordinance. (First reason, 
Case, p. 17.) 

The Town of Guttenberg was incorporated in 
1859 by an Act of the Legislature, entitled, "An 
Act to incorporate the Town of Guttenberg in the 

lO County of Hudson," (P. L., 1859, p. 199). 

20 

This Charter empowered the Councilmen to 
pass ordinances for designated purposes, and by 
Section 15 "the said corporation shall have power 
to appoint such municipal or subordinate offi-
cers and agents as they- may deem proper to en-
force all such ordinances as they may be au-
thorized by this Act to pass, which officers shall 
have power to arrest all persons violating any of 
the ordinances of this corporation, and to bring 
them before one of the Councilmen, who may pro-
ceed, &c." No power was granteff for the estab-
lishment of a police department. 

'Several supplements to this Charter have been 
enacted ( P. L., 1864, p. 332, 379; 1868, p. 186; 
1875, p. 612), but none of these supplements con-

. fers any additional power regarding the establish -
ment of a police department. 

In 1884 was enacted "An Act concerning incor-
3o porated towns in this 1State and certain officers 

thereof" ( P. L. 1884, p. 3·26; 4 Comp. Stat., 
541'5), wherein it was provided that the Town 
Council or other governing body of every incor-
porated town in the .State shall have power to 
pass, alter, amend and repeal ordinances for the 
following purposes : 

"XXVII. To establish, regulate and con-
trol a day and night police and to regulate 

,o and define the manner of their appointment 
and removal, their duties and compensation." 
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The foregoing powers are conferred by Sectio11 
1 of that Act. 

Section 6 of that Act provides that the qualified 
voters of the several incorporated towns of this 
State shall have power to raise in each year, by 
vote at the annual town meeting or charter or 
municipal election, such sum or sums of money as 
they shall deem expedient for the following pur-
poses: 

"V. For the support of the police depart- 10 
ment. 

"XIII. But no appropriation 8hall be 
raised or ordered except by a majorHy of al_i 
the voters . voting at such election." 

In 1889 the Legislature enacted "An Act con-
"cerning police in towns, boroughs and townships,'' 
of which section 1 provides "that the Council or 
"Town Committee of any town, borough or town-
"ship in this ,state, authorized by law to estab-
"lish and maintain day and night police, are 
"hereby authorized to appoint such number of 
"policemen as in their judgment the public good 
"shall require, and may also appoint a superiu-
"tendent or captain and a sergeant of police; 
"provided, however, that at no time shall the 
"number of patrolmen appointed be more than 
"one for every eight hundred inhabitants · of such 
"town, borough or township, &c." 

20 

The foregoing embrace all the statutory law 30 
pertaining to the subject matter so far as appel-
lants have ascertained. 

If) therefore, there be any statutory warrant for 
the assumption of the power to enact this ordi -
nance, it must come from the Acts of 1884 and 
1889. 

I contend, by the terms of the Act of 1884, the 
question of the establishment of a day and night 
police force in any incorporated town must first 
be submitted to the voters of that town in the 40 
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form of a question of appropriation for such pur-
pose, otherwise the enactment of ,Section 6, em-
powering the voters to raise an appropriation for 
the support of the police department in each year, 
and that no appropri.ation shall -be raised or or-
dered except by a majority of all the voters vot-
ing at such election) ·-becomes nugatory and mean-
ingless . 

Reading the first section of that Act in connec-
rion with the sixth section, the plain meaning is 
that the Town Council may establish such day and 
night police, after appropriation for such estab-
lishment has been voted upon by the voters of the 
town, and until such establishment has been au-
thorized by appropriation, the power of the Coun-
cil under iSection 1, is in suspense. 

If this contention be correct, then there was no 
power in the Councilmen of Guttenberg to enact 
the ordinance, as it is conceded that no election 

20 was held to fix an appropriation for such purpose. 
( Case, p. 25.) 

30 

. 40 

Prior to the incumbency of Mayor Eypper as 
Mayor of the Town of Guttenberg, and as late as 
the year 1910, appropriations for town purposes 
were voted for at the town elections by the voters 
of said town. (Case, p. 70.) 

The statute of 1798 ( Paterson's Laws, page 284, 
Sec. 9) provides that the persons qualified to vote 
at town meetings s~an ·-be and they are hereby 
empowered, at their annual meeting, or at any 
other meeting duly held for the purpose, to vote, 
grant and raise such sum or sums of money for 
the maintenance and support of the poor, &c., 
and prosecuting and defending the common rights 
of such towns, and for such other necessary 
charges and legal objects and purposes thereof, 
as they or the major part of them, so assembled, 
shall deem proper or necessary; which money, so 
voted and granted, shall be assessed, levied and 
<·ollected by the same person~. in the same man-
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ner, and under like fees, fines and penal ties as the 
money raised in such towns by the Board of 
Chosen Freeholders of the County, shall be as-
sessed, levied and collected, and at such times 
and in such proportions as the said town meetings 
respectively shall direot and appoint. 

This power, so vested in the inhabitants to or-
der money to b~- raised by taxation is in itself a 
delegated power and cannot be transferred to the 
Town Committee or any other officers. 

State v. Sfokles) 24 N. J. L., 127. 

P. L., 1905, p. 16, "An Aot concerning the levy-
"ing of taxes in certain municipalities," provides 
that "in every municipality of this State where 
"tax levies are raised or fixed by vote of the people 
"at the local or charter elections, the said tax 
''levies, for each annual tax levy for the succeed-
"ing taxing year, shall be hereafter voted for by 
"the people on the first Tuesday after the first 
"Monday of November in each year, and with the 
"same registration and upon the same official 
<-'ballots required by law for the election of State 
"and County officers and not otherwise; and the 
''said ballots, voted as aforesaid for such tax levy, 
"shall be canvassed, and the result of any such 
"election determined as now provided by law in 
~'the case of county officers, and certified to the 
"Clerk of such town, township, village or other 
"municipality." 

P. L., 1905, p. 333, Chap. 178, "An Act estab-
"lishing the fiscal year in all towns, townships, 
Hboroughs, villages and other municipalities, ex-
"cep,ting first and second class cities, and the time 
"for publishing and filing the various 1·eports of 
"the officers of the same," provides that the fiscal 
year of all towns, &c., excepting first and second 
class cities, shall begin on the , first day of Janu-
ary of each year and shall terminate on the 31st 
day of December of the same year. 
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The Act of l.884 deals only with "incorporated 
towns." 

Quaere.-ls the Town of Guttenberg, created by 
a special charter in 1859, an "incorporated town" 
within the purview of that statute, and is the 
statute itself constitutional so far as classifica-
tion is concerned? Appellants submit it is not. 

The "Voorhees" Act (P. L. 189,5, p. 218) was 
an Act entitled "An Act providing for the forma-
"tion, establishment and government of towns." 

In Butler v. M onclair) 67 N. J. L., 426,- held, 
did not apply to towns with special charters 
granted prior to the adoption of the constitutional 
amendments. 

1See also Benson v. Bloomfield_. 29 Vr., 
491. 

The term "town" may include villages, bor-
oughs, and cities ( Van Reyper v. Parsons) 11 Vr., 
4), and the subject matter of this statute would 
seem to be equally as applicable or desirable for 
unincorporated as for incorporated towns. 

In Goldberg v. Doorland) 56 N. J. L., 367, Mr. 
Justice Lippincott said : 

"Now it is to be observed that there are 
townships in ,this ;State upon which, by legis-
lative enactment, special charters have been 
conferred, but they are no less townships than 
they were before they were governed either 
wholly or partially by special laws. They 
are neither towns nor boroughs as those ap-
pellations are commonly understood in legis-
lative enactments or judicial determinations. 
This questioned statute recognizes these dis-
tinctions, and it is neither to be assumed nor 
determined that specially-chartered townships 
are either towns, villages or boroughs." 

And in passing upon that statute, on page 368, 
J ustfce Lippincott observes : 

"It will be perceived that this Act does not 
apply to all municipalities of the same class-
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that is, to all townships-but only to the 
designated few of the class, namely, those 
governed under and by a special charter. I 
think it would- be a vain inquiry to ascertain 
a rational ground of discrimination between 
townships governed under and by a · special 
charter and other townships in this State, 
connected with the objects of this statute. 
There is no distinguishing feature in this Act 
showing a fair relation between the class leg-
islated for and the purpose of the legisla-
tion, and which in this respect segregates this 10 
class from other municipalities of the same 
character." 

If an Act which applies only to towns governed 
by special charters be non-inclusive of the whole 
class, and, therefore, unconstitutional, why is not 
an Act which applies merely to incorporated 
towns also non-inclusive of the whole class and 
unconstitutional? 

The Act of 1889 confers no power to establish 
a day and night police, but simply confers upon 
the council or town committee of any town, bor-
ough or township, authorized by law to establish 
and maintain such day _ and night police, the 
power to appoint such number as in their judg-
ment the public good shall require, within pre-
~cribed limitations. 

Neither at the time of the adoption of this Act, 
nor since, has the Town Council of Guttenberg 
heen authorized by law to establish such day and 
night police, inasmuch as the law requires that in 
such town the appropriation for such purpose 
must be voted for by the people. 

20 
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POINT TWO. 

x ·o appropriation has been m.ade for 
the m.aintenance o.f the Police De-
partm.ent as established by the ordi-
nance. ( Second reason, Case, p. 1 7.) 

Appellees . admit that no appropriation was 
voted for by the voters of the Town in the year 
Nineteen hundred and' thirteen . . (Case, p. 25.) 

It is argued on behalf of the appellees, that the 
ordinance passed by the Board of Council in the 
year 1913, regulating the :finances of the Town 
and fixing and appropriating the amounts of 
money to be expended for Town purposes ( Case, 
p. 25, line 20) is sufficient for that purpose. 

By Section 1 of that ordinance there was ap-
propriated for the year beginning January 1st, 
1914, "for the maintenance of the police depart-

20 "ment, $2900" ( Case, p. 26, 1. 18), and by Section 
4 of the ordinance, the assessor was directed to 
levy and assess upon the taxable property such 
sum for the maintenance of the police depart-
ment. 

This ordinance was adopted July 21st, 1913 
(Case, p. 28, I. 20), or about six months prior to 
the ordinance establishing the department. 

The ordinance establishing the department, pro-
vides for an expenditure in salaries alone of 

30 $6,100. ( Case, p. 8, 1. 20, &c.) 

40 

Upon the part of the appellants it is contended 
that such ordinance, so far as it fixed appropria-
tion for the police department, was illegal, be-
cause such appropriation was not submitted to 
the voters of the Town for ratification. 

The appellees contend that under Chapter 169 
of the Laws of 1912, p. 257, such submission was 
unnecessary. 

The last mentioned statute is entitled, "An Act 
"to authorize any town in this ,State to pass ordi-
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"nances and fix appropriations for the general 
"and incidental expenses of the town, and to pro-
"vide for the raising of the same by taxation.'' 

The first section of that Act empowers the gov-
erning body of any town to pass "an ordinance or 
"ordinances for the appropriation of and to ap-
"propriate annually such sum or sums of money 
"as shall be necessary for all the general and in-
"cidental expenses of said town, including the 
"support and maintenance of the free public 
"schools of said town, for the then current year) 
&c." 

It is obvious that under the terms of that sta-
tute, the Board of Council in July, 1913, could 
not appropriate monies for the expenses of the 
Town from January 1st, 1914, to December 31st 
of said year, as such appropriation could not be 
held to be "the then current year". 

This section further provides that "no such 
"ordinance shall take effect until five days after 
"it shall have been published in the official news-
"paper of the town, and if there be none, in at 
"least one newspaper published in ,the County 
"and circulating in the Town." No such publica-
tion was made. 

Nor does this Act contain any repealer of any 
other or former ac.ts upon the subject, and, there-
fore, should be read in conjunction with Section 
6 of the Act of 1884. 

10 
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POINT THREE. 
The establishDlent of this department 

is an entirely useless and extrava-
gant expenditure of the taxpayers' 
money. (Third reason, Case, p. 18.) 

Under this ordinance the salaries of the police 
officials amount to $6100 per annum. ( Case, 
p. 8.) 

10 For the year 1913 salaries of those who per-

20 

formed police duty for the Town amounted to 
$2780 .04. ( Case, p. 50, 1. 17.) 

In 1912 it was $2579.16 
In 1911 " " 1725.83 
In 1910" " 1969.14 
In 1909" " 1014.00 
In 1908" " 1501.88 

(Case, p. 74.) 

And there was no evidence that the Town was 
not always properly and thoroughly policed. 

Prior to the incumbency of :Mr. Eypper as 
Mayor, in 1908 police duty was done by Town offi-
cers appointed under the charter, and the expense 
was trifling. (Case, pp ·. 35 and 36.) 

Mr. Lutz, one of the prosecutors, and a large 
taxpayer of the Town, testifies that the police 
force as contemplated by the ordinance is, in his 

30 opinion, neither necessary nor desirable for the 
Town. (Case, p. 29.) 

This point is not made upon the notion that 
the Court, by certiorari, can control the discre-
tion of this municipal board, but merely to em-
phasize the insistment of the prosecutors that the 
legislature, in adopting .Section 6 of the Act of 
1884, wisely foresaw the necessity of giving the 
voters of these towns precautionary control over 

40 the expenditure of town monies. 
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POINT FOUR. 
Certiorari is the proper remedy to test 

the validity of this ordinance, al-
though the right of these officials to 
their positions may be under c,ollat-
eral attack. 

Lewis v. N ~wark) 65 Atl. Rep., 1039. 

It is respectfully submitted that the judgment 
10 below should be reversed. 

WARREN DIXON) 
Of Counsel with Appellants. 

20 

40 
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DANIEL HERMAN et al., 

Proseciitors-A_ JJ1Je llan ts) 
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TmiJ TOWN OF Gu'rTENBERG IN THE 

COUNTY OF HUDSON, 

Rcsponclents-Az>pellces. 

On 
Certiorai-i. 
On Appeal. 

BRIEF OF APPELLEE. 

Statement. 

This appeal brings up for review the judgment 
of the Supreme Conrt dismissing a writ of certio-
rari allowed to review an ordinance of the Town 
of Guttenberg, entitled "An ordinance to estah 
lish, regulate and control a day and night police, 
to regulate and define the matter of their appoint-
ment and removal, their duties and compensation" 
( case, p. 3), adopted December 1st, 1913, as 
amended December 15th, 1913, and all proceedingR 
in connection therewith. 

The Supreme Court declared that the town ha<1 
legislative authority to enact the ordinance nnde1· 
P. L. 1884, p. 326 (4 Comp. Stat., 5415), and to 
appoint the designated officers thereunder, and to 

10 
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30 

pay them the salaries therein provided out of 40 

the municipal funds dnring the year 1914. 
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Factso 

The Supreme Court allowed a writ of certiorari 
bringing up for review an ordinance adopted by 
the Town of Guttenberg on Dec. 1, 1913, to estab-
lish, regulate and control a day and night police, 
to regulate and define the manner of their ap-
pointment and removal, their duties and compen-
sation ( p. 3) as said ordinance was amended by 
another ordinance adopted Dec. 15, 1913 ( p. 8). 

The ordinance as amended creates a day and 
night police for the town to consist of a captain, 
a sergeant and five patrolmen ( p. 8, folios 10-20). 

It provides that the officers and patrolmen 
shall be appointed by resolution ( p. 3, folios 
10-20), that they shall hold office during good 
behavior ( p. 3, folios 10-20) and that they shall 
be removed only for cause ( p. 3, folios 20-40). 

It provides for the du ties of the day and night 
police ( p. 4, folios 30-40; p. 5, p. 6, p. 7, folios 
1-10) and their compensation (p. 7, folios 1-10). 

\. 

On December 19th, 1913, th ·ere was appointed, 
under this ordinance, a captain, a sergeant and 
five patrolmen; these officers were immediately 
sworn into office and entered upon their duties; 
their appointment and their oaths of office are 
part of the return pursuant to the command of 
the writ to return "all proceedings taken there-
under," although these officers are n.ot parties to 
this writ and cannot be heard in this cause. 

ArguJnent. 

The appellants present four reasons why this 
ordinance and the proceedings brought up should 
be set aside. The appellee will deal with these 
reasons in the order in which they are argued on 
the brief of the appellant. 
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REASON NO. 1. 

The Town had no authority to enact . 
said ordinan .ce as amended. 

The power to enacf the ordinance as amended 
is found in the following statutory provisions: 

Section 1, su tdivision 27, of _L. 1884, p. 32G; 
4 C. S. 5415 at p. 5417, provides that all incorpo-
rated towns shall have power, by ordinance, "'ro 
establish, regulate and control a day and night 
police and to regulate and define the manner of 
their appointment and removal, their duties and 
compensation." 

Public Laws of 1889, p. 262--2 C. S., p. 2462, 
provides that council may appoint such number 
of patrolmen as in their judgnient the puulic good 
shall require and may also appoint a superinten-
dent or captain aml a sergeant of police - pro-
vided patrolmen do not exceed more than one 20 
for every eight hundred inhabitants. 

rrhe census of uno gives Guttenberg a popula-
tion of 564 7. Guttenberg therefore under this act 
is entitled to seven patrolmen; the ordinance pro-
vides for five. 

Public Laws 1907, p. H2 - 2 C. S. 2464, pro-
vides for one policeman for every seven hundred 
inhabitants in d·iscretion of council - this act en-
titles Guttenberg to eight men - officers and 
patrolmen. 30 

Pubic Laws 1907, p. 50, as amended L. 1910, 
p. 16, 2 C. S., p. 2498, provides for tenure of 
office of officers and men and lays clown the 
qualifications of the members of the force. 

The original ordinance was faulty in that it 
provided an age limit of 55 years ( see 2 C. S., p. 
2498, Sec. 655), did not specify the number of 
patrolmen to be appointed and provided the cap-
tain with a salary of $1100.00, which was more 

40 than 25% more than patrolmen were paid (see 
2 C. S., 2462, Sec. 516). 
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The amendment was passed to remedy these de-
fects. 

Appellant advances two reasons why this statu-
tory authority is insufficient, · namely: 

1. Because Section 6 of L. 1884, p. 326- the act 
authorizing the ordinance, provides that the quali -
fied voters of the several incorporated towns of 
this State shall have power to raise in each year, 
by vote at the annual town meeting or municipal 
election, such sum or sums of money as they shall 
deem expedient for the following purposes: 

"V. For the support of the police depart-
ment. 

"XIII. But no appropriation shall be 
raised or ordered except by a majority of all 
the voters voting at such election." 

Hence according to appellant the question of 
the establishment of a police departnient must 
first be submitted to the voters of the town in 

20 the form of a question of appropriation for such 
purpose, and until such establishment has been 
thus authorized the power of council to create by 
ordinance a day and night police force granted 
by Section 1 of the same act is in suspense. 

We contend that a police department cannot be 
supported until it is in ea:istence, nor can the 
voters know how much is required for the sup-
port of a department until such police depart-
ment has been established. Section 1 and Sec-

ao tion 6 of this act are therefore independent. The 
ordinance establishing the department must pre-
cede a vote of moneys for the support of the de-
partment. 

We also con tend the section is no longer 
operative and was not operative when the ordi-
nance was passed in December, 1913. 

On March 26, 1912, the legislature adopted "An 
act to authorize any town in this State to pass 

4 0 ordinances and fix appropriations for the general 
and incidental expenses of the town and to pro-
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vide for the ra1smg of the same by taxation." 
P. L. 1912, p. 257. By that act it authorized and 
empowered the governing body of any town to 
pass an ordinance for the appropriation of and to 
appropriate annually such sum or sums of money 
as shall be necessary for all general and inci-
dental expenses of said town -!C· * •):-ru1d the 
money or moneys so appropriated or such part 
thereof as in the judgment of said governing 
board shall he necessary shall be raised by taxa-
tion. 

The maintenance of a police department js 
legitimately a part of "general expense" of a 
town. 

The act of 1912 repealed the power to raise 
money provided by Section 6 of the act of 1884 
and placed that power without any limitations in 
the hands of the town council. 

And this is so Lecause the provisions of the act 
of 1912 are mandatory and impose a public duty 
upon the board of council. 

·where a statute confers authority to do a 
judicial act, or, indeed any other act, which the 
public interest or even individual right may 
demand, it is imperative on those so _authorized to 
exercise the authority when the case adses -!C· 

.,:. * In giving one person the authority to do 

10 

20 

30 

an act the statute impliedly gives to others the 
right of requiring that the act be done, the power 
being given for the benefit not of him who is in-
vested with it, hut of those for whom it is to be ex-
ercised. The legislature is such cases imposes a posi-
tive and absolute dnty, and not merely gives a dis-
cretionary power; and it must be exercised on 
proof of the particular facts out of which the 
power arises. ·when, therefore, the language in 
·which the authority is conferred is only directory, 
permissive or enabling - for instance, when it is 
enacted that the person authorized 'may' or 'is 40 
empowered' or 'shall if he deem it advisable' or 
that 'it shall be lawful' for him to do the act,-



6 

it has been so often decided as to have become an 
axiom, that such expressions have a compulsory 
force, unless there be special grounds for a dif-
ferent construction . 

Clark v. Elizabeth) 32 Vroom, 565, at 
pages 581-2; 

Seiple v. Elizabeth) 3 Dutcher, 407. 

The annual appropriation for all general and 
incidental expenses of the town shall) therefore, 

.10 be made by ordinance of the town council. Since 
this power cannot be exercised by the people 
and by the board at the same time it follows that 
the earlier provision is repealed by implication. 

20 

30 

40 

But even though the court should hold that the 
later act does not repeal the provisions of sec-
tion 6 of the act of 1884 still, in order to give 
effect . to the act of 1912, action under that act, 
where taken must be considered an elective method 
of raising taxes superceding the procedure laid 
down in the act of 1884, and especially must this 
be so where the people refuse or fail to exercise 
the right conferred by section 6 of the act of 
1884. 

In Guttenberg no appropriations have been 
voted by the people since 1910 and ever since 
1912 the board of council has solely exercised this 
right and power by means of an ordinance ( case, 
p . 25, foh,. 20-40; case, p. 28, fols. 20-40) . 

The result then is that the ordinance could be 
adopted in<lependent of any appropriation either 
voted or raised by the town. 

2. Because the act of 1884 deals only with "in -
corporated towns" and the Town of Guttenberg 
created by special charter 1859 is not an "in-
corporated town" within the purview of that 
statute, and because the statute is itself, because 
of the classification it attempts, unconstitutional. 

A complete answer to this attack is found in 
the case of Herman v. Guttenberg,. 34 Vroom, 616, 
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dealing with the status of this defendant in re-
lation to an act regulating the affairs of ''in• 
rorporated towns." 

This case holds that Guttenberg is an incor-
porated tow1t, that the classification given by the 

· Legislature is conclusive upon this point, and 
that "incorporated towns as such are recognized 
by the constitution as classes for legislation. 

But, even if that case had not been decided, and 
the word "town" were given the generic inter• 
pretation contended for by the appellant, the Act 
of 1884 would be good because all of the munici-
pal sub -divisions of the State of New Jersey, by 
whatever name known, are incorporated, and if 
the word "town" is to include townships, vil-
lagesj boroughs and cities, the ,vords "incorpor-
ated towns'' ill the title of the Act of 1884 would 
of necessity mean incorporated towns, townships~ 
villages, boroughs and cities. 

The court would, if necessary, he forced to adopt 
this interpretation to save the Act. 

Brown v. Town of Union., 33 Vroom, 142. 

REASON NO. 2. 
No appropriation has been made for 

the m ,aintenance of said police de .. 
partlllent atte:m.pted to be c·reated by 
said :ordinance as amended. 

10 

20 

The police ordinance as amended makes no 30 

up pointments to office. It does not appropriate 
or expend any money. It provides in Section 2, 
"The captain, sergeant and patrolmen shall be 
appointed * -x- by resolution and shall hold 
office during good behavior." The return shows 
that the men were appointed by resolution 4. 
clays after the adoption of the amended ordinance., 
that they qualified and entered upon their duties 
before the allowance of the writ. 

The question of appropriation, therefore, does 
40 
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not affect the legality of the ordinan ,ce) either in 
substance, form or method · of adoption. The 
money is expencled by means of the resolutions of 
appointment . 

These resolutions of appointment do not coi'i:-
stitute a part of the ordinance nor are they 
properly a part of the return to the writ. They 
are returned because called for by the writ but 
they are beyond the scope of the writ. If the or-
dinance is otherwise legal any illegality appear-
ing in these resolutions of appointment cannot 
be reviewed on certiorari because: 

Certiorari is not the appropriate remedy for 
testing the legality of a rnere appointment to pub-
lic office even though the appointee has not en-
tered upon the office so as to be liable to an in-
formation in the nature of . quo warranto, 

Simon v. lloboken) 23 Vroom, 307; 
Haines v. Freeholders, 18 Vroom, 454. 

These cases discountenance the doctrine laid 
down in Bradshaw v. Camden) 10 Vroom, 367. 

There is a line of cases of which Fitzgerald v. 
New Brunswick) 18 Vroom, 479, affirmed 19 
Vroom, 457, is the type in which resolutions of 
appointment to office were returned in certiorari. 
But in those cases the error com plained of a p-
peared in proceedings preceding tile resolutions 
of appointment and the resolutions fell incident-

ao ally with the preceding illegal proceedings. 

40 

See also: 

Lewis ''D. Newark, 65 Atl., 1039. 

In the case at bar, if the objection of lack of 
appropriation does not affect the - legality of the 
ordinance itself and there are no other defects in 
the ordinance itself) then the judgment ,of the 
Supreme Court must be sustained because the 
orcl~nance cannot be set aside for error in the 
subsequent proceedings) and it is illegal to re-
view the subsequent proceedings, i. e., the resolu-
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tions of appointment, except it Le by quo war-
ranto. 

It is, therefore, immaterial in this cause if no 
appropriation had been made for the maintenance 
of said police department. 

Even where certiorari proceedings do not in-
volve appointments to office, but where the conse-
quences of judgment may injuriously affect the 
interest of third parties the ,Court will defer 
judgment until the interested parties can be 
brought in . 

.Ll![ cF'all v. Dover, 41 Vroom, 518; 
Allen v. Freeholders) 42 Vroom, 247. 

But the statenient that no appropriation had 
been made for the maintenance of said police 
departnient is not true im fact. 

The fi:scal year of the Town of Guttenberg runs 
from January 1st to December 31st. 3 C. S. 3669, 

10 

Sec. 740. 20 

The police ordinance was adopted December 
15th, 1913. It provided for the payment of the 
men in equal semi-monthly installments ( p. 8, 
folios 20-30). 

In the fiscal year 1913 the police force under the 
ordinance would cost: 

Captain, Dec. 15-Dec . 31, 1913, 
Sergeant, Dec. 15-Dec. 31, 1913, 
5 patrolmen, Dec. 15-Dec . 31, 1913 

$41.66 
37.50 

$35x5, 175.00 ao 

Total, $254.16 

Expenditure of public money where there is no 
appropriation is illegal only because of section 31 
of the Crimes Act, 2 C. S., p. 1754, Sec. 31. 

Siedler v. Hiidson_. 10 Vroom, 632. 

This act makes it a misdemeanor to exceed the 
"appropriation", "limit of expenditure" and 
"amount appropriated and limited by law". 40 
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The evidence in this case is uncontradicted that 
since, and including the fiscal year 1908, money 
has been annually appropri'ated and raised for 
town purposes by means of a tax ordinance or 
resolution which was annually transmitted to the 
County Board of Taxation and to the local assess-
ors of the Town as required by Section 25 of the 
General Tax Act ( 4 0. S. 5105, Sec. 25) ( case, p. 
65, folios 20-40 )-and the budgets for 1908-1913 
inclusive ( case, p. 65, folios 30-40) show that in 

10 this manner there was annually appropriated and 
raised ''for the maintenance of the police depart-
ment" the following sums : ( case, pp. 66-67-68-69) . 

20 

30 

40 

1908, $2,100.00 
1909, 2,100.00 
1910, 2,100.00 
1911, 2,100.00 
1912, 2, 7000.00 
1913, 2,900.00 $14,000.00 

Total, $14,000.00 

·There was also transferred into the police fund 
from the liquor license account during that time 
under said ordinances : 

Feb. 1, 1908, 
Dec. 8, 1913, 

Total appropriated for po-
lice, 1908-1913, inclusive 

To this sum there is added 
for fines credited to the 
police fund, 1908-1913, 

Total receipts for police 
fund 1908-1913, inclusive 

·Total receipts for police 
fund, 1908-1913, inclusive, 

·Total dis'bursements, 1909 to 
1913, inclusive, as per 
tabulation, p. 7 4, 

Fund on hand for mainte-

$1,658.00 
3,000.00 

$18,658.00 

l,966.40 

$·20,624.40 

$20,624.40 

12,672.21 

nance Jan. 1, 1914, $7,952.19 

The difference between the foregoing figures 
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and the figures of the schedule shown on page 74 
of the case is brought about by the fact that the 
expert accountant makes deduction from the 
appropriations for allowances upon tax appeals 
which we think should not be made. 

From Dec. 15th, 1913, to Jan. 1st, 1915, the 
police department under the ordinance would 
cost: Jl.O 

Dec. 15 to Dec . 31/13 $254.16 
Jan. 1/14 to Dec. 31/14 6,100.00 $6,354 .16 

Deducting from $7,952.19 
the tax appropriation for 
the year 191.4: of 2)900.00 

~r,7,9&2.19 
and the actual cost of de-

partrnent for 1913 2,780.29 5,680.2-D 

Leaves on hand to pay $254.16 $2,272.90 

There was therefore on hand in the fiscal year 
1913 to pay salaries amounting to $254.16, the 
sum of $2,272.90. 

All of this money ·was raised by tax ordinances . 

vVe will now trace the right of the town to raise 
money by taxation. 

20 

Gutten 1berg is incorporated under a special char- 30 
ter, L. 1859, p. 199. Section 7 of the act grants 
power of taxation to extent of $200.00 P . L. 1868, 
p . 186, increases this .power to $600.00 . There 
is no other power of taxation-affecting this case 
granted under this charter, and no further power 
is found until 1884, when the act found upon 
page 325 of the laws of that year was passed . _ 
Section six of that act enumerates a number of 
purposes for which money may be raised by taxa-
tion, including the support of a police department 40 
and provides a method of making the appropria-
tions - namely, by vote of the majority of the 
qualified voters of the town. This method was the 
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only legal method of raising taxes generally or for 
the support of a police department applicable to 
Guttenberg, until 1912, when the legislature pro-
vided that: 

"The governing body of any town in the 
state is hereby authorjzed and empowered to 
pass an ordinance or ordinances for the ap-
propriatjon of, and to appropriate annually 
such sum or sums of money as shall be neces-
sary for all general and incidental expenses 

10 of said town, * ·* ·* and the money or 
moneys so appropriated or such part thereof) 
as in the judgment of said governing board 
shall be necessary, shall be raised by taxa-
tion." 

20 

P. L. 1912, p. 257. 
This at·t we contend, repealed the method of 

raising moneys by taxation provided by section 
six of the act of 1884 and placed the power jn the 
hands of council. 

The maintenance of a police department is 
legitimately a part of the "general expense" of a 
town. 

The only limit placed upon town appropriations 
by this act is that they must be for general or 
incidental e{l}penses of some kind; and it is sub-
mitted that an appropriation, by ordinance, in the 
language of the act "For all general and inci-
dental expenses the sum of $100,000.00" without 
making any other detailed appropriations would 
satisfy the language of this act, ctnd that any 

ie{l}penditure for lawful town purposes within that 
, limitation would then be lawful. If this is true 
·then any additional limitations placed upon the 
power of council by the ordinance will not run 
·counter to this statute. 

The town of Guttenberg in 1913 adopted an or-
dinance, ·which we think is justified by this act, 
fixing and appropriating the amount of money to 
be expended for town purposes during the fiscal 

40 year 1914 and providing for raising part of the 
same by ta{l}ation. ( Case, p. 25, folios 20-40) . 
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Section one of this. ordinance makes specific 
appropriations, first for school purposes and then 
for a number of lawful town purposes, including 
the maintenance of the police department, all of 
which fall ·within the limit of expenditures :fixed 
by the Act of 1912 i. e. "General and Incidental 
Expenses of the ·Town." The section then pro-
vides that the total of these town appropriations 
s]ia]l he the limit of expenditures for said :fis.cal 
_ypar, e,nqd as thereafter provid :ed. 

Section two of this ordinance provides that 
council may at any time transfer moneys appro-
priated to or for any of the town purposes. The 
section is plainly intended to refer to the appr ,o-
priations fixed in the preceding section. It is in .. 
tended to permit the transfer of funds from one 
town fund to another, thus virtually reducing 
these several town funds to one fund which might 
be labelled, a For all General and I nciclen tal Ex-
pences of the Town)) as provided by the act. 

Section three of the act a,pplies and appropriates 
to the several town ap -propriations, andJ in redu.c--• 
tiovn of the a.mounts neuessary to be raised there-
for by taxation. 

1. The balance in hands of Treasurer Jan. 1, 
1914 including therein arrears . of taxes collected 
to tltat date. 

:!. Pranchise taxes collected during year 1914. 
3. License fees collected during year 1914. 
~1. ~\ll other fees received during year 1914. 
Sec.:1-fon four directs the assessors to levy and 

assess the amounts first fixed by section one of the 
ordinance. 

10 

20 

30 

Secrion fiyp provides that all moneys and . reve-
1:.ue:5 receive{l dm·ing the :fiscal year 1914 by the 
town, other than moneys raised by local taxa .-
tion) may be a.dded and expended by Council for 
any and all purposes enumerated in the first sec-

40 tion in addition to the sum and limit of expendi-
ture mentioned in said section. 
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It is a,dlmitted tha.t a similar ordfoance was 
,passed in 1912, ,1911 and 1910-( Case, p. 28) and 
the un,disputed testimony 8hows tha.t this was done 
8ince 1908. 

This ordinance appropriates, aU taxes in arrears 
which have come to hand as of Jan. 1, 1914, the 
balances in the town funds as of that date, all 
franchise taxes, license fees and other fees col-
lected during 1914, together with the specific a,p~ 
propriation for town purposes contained in sec-
tion one for "all general and incidental expenses" 
of the town for the year 1914 and then provides 
by section four that $41,300.00, a portion of the 
total sum, shall be raised by taxation. It then · 
provides by section five that any town moneys not 
dt'a.-wn into the appropriation by the preceding 
sPetion aforesaid, collected by the town in 1914, 
may Le expended for any of the town purposes 
as additions to the limit of expenditures fixed. 

·1'his ordjnance, we contend, allows the town to 
expend for any one specific town purpose enum-
erated in the ordinance, any money which may be 
available for any town purposes, over and above 
the specific sum of money mentioned for such 
specific town purpose in sections one and four of 
said ordinance. In other words, the sums speci-
fically appropriated by section one and by section 
four ordered to be raised by taxation do not rep-
resent the limit of expenditure for the purposes 

so enumerated, but merely show in the language of 
the act of 1912, such part of the money appro-
priated "as in the judgment of said governing 
board shall be necessary" to be "raised by taxa• 
tion." The limit of expenditure for police pur-
poses for 1914, under this ordinance, is the sum of 
$2900 plus the moneys provided by sections three 
and five of this ordinance. 

This includes all license moneys and all other 
moneys on hand Jan. 1, 1914, or which may come 

40 into the town treasury during 1914 not raised by 
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taxation for any other tou;n purpose. And these 
same statements hold true for the year 1913-u .1t 
cl:er the ordinance passed for that year. · 

And if the foregoing argument is sound then 
the qm~stion of the legality of the tax budgets for 
the years preceding 1912 is immaterial, since all 
money raised by levies preceding 1912, in hand 
Jan. 1st, 1913 or collected thereafter) or outstand-
ing and unpaid as of Jan. 1st, 1913, will be gov- 10 

c·rned and. controlled as to disposition by sections 
tlll'er and five of the ordinances adopted in 1912 
and in 1913, and this inclucl:es liquor license 11wn-
eys) franchise taxes and any and all other moneys 
wha!e\cr. 

Th:~ only lindtation upon expenditures by the 
Town of Guttenberg is therefore found in the Act 
of 1912. This limitation is the sum or sums of 
money by ordinance annually appropriated "for 20 
all the general and incidental expenses" of the 
town and the fact that a part of this appropriff-
tion is ra.isecl by tama.tion does not limit the ex-
penditures to the rnoneys thus raised. 

The limit of taxation is not the limit of appro-
priation or of expenditures either under the Act 
of 1912 or under Section 31 of the Crimes Act. 

The word taxation does not appear in Section 
31 of the Crimes Act. 

In the case of Sheekey v. Hoboken) 33 Vroom 30 

182, a case analogous to the one at bar, an at-
tempt was made to limit expenditures to the 
amount levied by taxation, the city claiming the 
right to apply certain moneys not thus levied but 
raised to any lawful purpose as council might di-
rect. Mr. Justice Dixon, speaking about Section 
31 of the Crimes Act said : 

. "This being a criminal statute, must not be 
extended beyond the plain import of its 40 
terms, and we discover nothing which clearly 
indicates a design to take away from the coun-
cil the discretion vested in it by the charter 
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respecting the money nmv under considera-
tion. On the contrary we tll;Dk these moneys, 
with authority to direct thdr particular ap-
plication, enter into the appropriation and 
limit of expenditure provided by law for the 
council, and the council has the same right 
to disburse these moneys for the respective 
purposes to which it appropriates them as it 
has to disburse the morn\ys appropriated to 
it by other legal agencies." 

And the resolu -tion ado13ted at the meeting of 
,lo Council held N O'U. 17) 19-13 authorizing the trans-

fer from the license fu.n,d to the police fund of the 
sum of $3)000 is justified by this tam ordinance and 
by P. L. 1912, p. 257. 

20 

30 

40 

The resolution is found upon p. 10 as part of 
the return and upon p. 52. The transfer was act-
ually made as will appear from the communica-
tion of the treasurer of the town, p. 11, p. 53, and 
from the testimony ( p. 56 folios 10-20) . 

Under the third section of the ordinance in evi-
d,·nct· { Case, p. 27) the license moneys refo 1·red to 
i11 the resolution, without th2 adoption of that 
resolution, can be used for the maintenance of a 
police department. 

Under section five of the same ordinance the li-
cense moneys received may be emvencled for any 
purpose enumerated in section one of the onlin-
ance, in addition to the sum specified in saifl sec-
tion and in addition to the limit of expmtd1tnre 
fix( d bJ said section. 

This is permissible under the Act of 1Dl2, p. 
257, and there is nothing in any other act which 
we have been able to find, which in any way ap-
propriates the revenues derived from liquor Ji. 
tt1nses to any specific purposes. It is the,·efore 
lawful to expend these moneys for any law fnl 
town purpose even without the resolution. The 
i-rsolution is a mere bookkeeper's guide inuic3 .t-
ing to the town treasurer the total amount whith 
council intends to devote to police purposes. 

It therefore follows that the ·sum of $2900.00 in 

ii': 
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the tax ordinance adopted in 1913; the sum of 
$2700.00, adopted in the tax orrdill'ance of 1912, 
anrd the viarious other sums adopted in the years 
1908-11, do not constitute limita.tions 1 of appropria-
tion for police purposes but merely limitations of 
the amount to be raised by taxation for that 
purpose and that the town has the right to use 
for maintenance of police departments any other 
moneys not raised by taxation which may be at 
hand or available. 

Upon the part of the appellants, it is: contended 
that this tax 01-..dinance is illegal, first, because the 
appmpriations were not submitted to the voters 
of the town; ,second, be0a.use the tax ordinance of 
1913 ought to have been of moneys to be used 
"for the then current year" of 1913, and third, 
because the ordinance has not been published as 
required by the act of 1912. 

10 

To these objections we desire to enter the 
oounter objection, that the courts will not collater- 20 
a,lly review the methods adopted by Guttenberg to 
raise its revenues by taxation; thiat if the moneys 
are a.ctually in hand or are actiially appropriated 
and collectible and are being collected, this will 
be satisfactory to the court in this proceeding. 
The tax ordinances or tax proceedings of Gutten-
berg 1are not brought up for review under the 
mandate of this writ. 

vVe concede that prior to 1912 there was 
no statutory authority for the methods , employed 30 

'by Guttenberg in making and raising the appro-
priations necessary t,o maintain its government, 
but neither this no•r any other of the foregoing 
objections aviail the appellant even in a direct 
attack upon the proceedings. 

No tax * * * imposed or levied in this 
state ,shall be set aside or reversed in any court of 
law or equity * * * for any irregularity or 
defect in form, or illegality in assessing, laying 

40 
or levying any such tax -x- * -x- or in the pro-
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ceeding for collecting the same, if the person 
1ag·ainst whom, or the property upon which such 
'tax * * * is assessed or laid, is in fact liable 
to taxation, * * ·:+ in respect of the purpose 
for which such tax ,:.- ,'t- * is levied, assessed or 
laid. 

P. L., 1881, p. 1.84; 
4 C. S., 5171, Sec. 191. 

See also 4 C. 8., 5124, Sec. 39 . 
. 10 The acts should be liberally construed. 

20 

30 

40 

State v. 1vl ontrlair R. R. Co.) 14 Vroom, 
524, p. 528. 

'Defects of form or irregularities in the assess-
ment of taxes cannot be srt up on certiomri or 
writ of error. 

State Vail v . . Runyon) 12 Vroom, 98, at 
p. 102; 

Conover v. Hance,. 17 Vroom, 347; 
Dilts v. Taylor) 28 Vroom, 369, p. 370. 

And taxes illegally assessed will not be set aside 
on certiorari 1unless it appears that the prosecutor 
was not subject to taxation in the place where the 
taxes were levied or trua t the taxes exceed the sum 
for which he was legally liable to taxation. 

Saunders v. Morris _, 19 Vroom, 99. 

In the Saunders case, just cited, taxes had been 
assessed under a repealed law, i. e., without war-
rant in law as-to procedure, while the legal method 
was ignored. We submit that this is in point with 
the facts in this case, prior to 1912 at least. 

See also Flaherty v. A.tla.ntic City) 44 Vroom, 
458. 

vV e contend that under the act of 1884, p. 326, 
property in Guttenberg was liable to taxation for 
the support of 1a police department; that it was 
also li~ble for the support of the special police 
called for by section 15 of the charter, L. 1859, 
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p. 199, and that since a tax might always have 
been lawfully imposed, the levies for the years 
1908, 9, 10, 11, 12 and 13 are protected by the 
tax acts last cited and must stand in this pro-
ceeding. 

Then again, the prosecutor cannot assail those 
tax levies because he is in laches as to all of them. 

Then also the objection that the ordinance was 
not published as required by 1'aw does not :find 
support in the evidence. T:l1e ordinance was proved 
hy the production ,of the ordinance book of the 
town containing the original ordinance under the 
seal of the town signed by the ·Mayor and prop-
erly attested by the clerk. Besides this the adop-
tion of the oirdinance was admitted by appellant. 
So too the alleged irregularity in the tax ordi-
nance consisting in the fact that the town appro-
priations do not provide for the town expenditures 
"for the then current year," can be met" by the 
proposition that the a,ppropriation is for the then 
current year but the expenditures are to be made 
in the year following, or by the contention that 
the words "for the then current year" do not apply 
to the town appropriations but apply only to the 
money necessary for the support and maintenance 
of the 'free public schools. And this cont,ention 
,gains force, we believe, from the fact that the fiscal 
school year runs from the first of July to the first 

10 

20 

of July, whereas the town year runs from the 
first of Jan nary to the first of Jan nary, and these ao 
appropriation ordinances are of necessity passed 
between the 20th day of May in each year and the 
3rd Tuesday of August of each year, the first date 
being the date of which taxes are assessed and 
the latter date being the date upon which the 
assessor o.f the municipality is to receive the 
annual taxing ordinance, pursuant to section 25 
of the General Tax Act. 

1The same contention, we believe, gnins further 
4:0 ·strength from P. L., 1905, p. 16, "An Act concr,rning 
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"the levying of taxes in certain municipalities," 
which provides that "in every municipality of this 
State "where tax levies are raised or fixed by vote 
"of the people at the local or charter elections, the 
"said tax levies, for each annual tax levy for the 
a succeeding taxing year) shall be hereafter voted 
"for by the people on the first Tuesday after the 
"first Monday of November in each year, and with 
"the same registration and upon the same official 
"ballots required by law for the election of State 
"and County officers a.ncl not otherwise; and the 
"said ballots, voted 1as aforesaid for such tax levy, 
"shall he canvassed, and the result of any such 
"election determined as now provided by law in 
"the case of county officers, and certified to the 
''Clerk of such rtown, township, village or other 
''municipality." 

'This act was passed at the time of the abolition 
of the Spring elections in towns, townships 1, vil-
lages and the other municipalities except cities in 
which Spring elections were then abolished. At 
the time of the adoption of this act most of these 
municipalities were ,raising their taxes by popular 
vote in April for the tax year then ne~t beginning 
on the twentieth day of May following. When the 
tax vote was transferred to the Fall election it be-
came impossible to vote the appropriation for the 
then current tax year beca n se the vote was taken 
after the assessment of the taxes for the then 

aJ current tax year) and had been completed. 

40 

( The tax :assessment must be completed before 
the third l\fonday in August and the assessment 
must be made as of the twentieth day of May.) 

4 ·C. K, p. 5085, sec. 6. 

It therefore became necessary to vote in the fall 
the annual tax levy for the then succeeding year in 
all municipalities voting their levies by popular 
vote and this was the procedure when the act of 
1912 was adopted, and since this act contains no 
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repealer and merely changes the method of making 
the appropriation from a vote by the people to 
a ~ote by council, we contend that the appropria-
tions when thus voted by council shall be levied as 
heretofore for the succeeding tax year and that 
the words in the act "for the then current year" 
apply to the expenses for the "support and main-
tenance of the free public schools ' of the said town." 

For the foregoing reasons we urge that the ob-
jection that no app1·opriation has been made for 
the maintenance of the police department as estab-
lished by ordinance must fail. 

REASON NO. 4o 

The establishment of the department is 
an entirely useless and extravagant 
expenditure of the tax-payers money. 

Since the adoption of the act of 1912, p. 257, the 
assent of the voters to the expenditure of money 
by the town under section 6 of the Laws ' of 1884, 
p. 330, is no longer necessary. 

Under the proyisions- of the act of 1884, p. 330, 
the adoption of a police ordinance is vested in the 
discretion of town council and under the pro-
visions of P. L., 1889, p. 262, the council may ap-
point such number of patrolmen as in their judg-
ment the public good shctll require and may also 
appoint a captain and a sergeant of police pro-
vided patrolmen do not exceed more than one for 
ev:ery eight hundred inhabitants. 

'The judgment of the town council and not that 
of 1appellant shall therefore decide the necessity 
of a police department. 

10 

20 

30 

40 
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REA:SON NO. 4. 

Certiorari is the pro.per rem.edy to test 
the validity of this ordi11.ance, al-
though the right of these officials to 
their positions Jnay be under collat-
eral attack. 

If there is error in the police ordinance or in 
the adoption of the same which makes the ordin-
ance or the adoption of the same void then the 
foregoing reason :states a valid objection to the 
resolutions of appointment and the resolutions 
of the appointment fall with the or,dinance. If 
however there is no error oir illegality in the police 
ordinance or the 1aidoption of the ,same then - the 
ordinance must stand. In eit.her event certiorari 
is the proper remedy to test the validity of the 
01~dinance but only in the first case-that of error 
or illegality in the ordinance - it is a proper 
remedy to reach the resolution of appointment. ,v e contend there is no error or illegality in the 
ordinance or its adoption and that therefore the 
resolutions of the appointment cannot be reviewed 
on certiorari. 

The police officers are in possession of the 
offices created by the resolution. They have all 
been ·sworn in. 

'These resolutions cannot be reviewed on cer-
tiorari - quo warranto is the only remedy. 

Simon v. Hoboken) 23 Vroom, 36-7; 
Haines v. Freeholders) 18 Vmom, 454; 
Henry v. Ccimclen, 13 Vroom, 337. 

For the foregoing reasons we submit that the 
~r udgment of the Supreme Court should be 
sustained. 

,Tune Term, 1914. 
Respectfully submitted, 

~ AX/4-uJt: ~-lt;,vio J. EMIL WALSOHEID, 
Of dounsel with Defendants. 
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Notfoe :of Appeal. 
( Filed, May 6, 1914.) 

N rw Jrrnry S,uprrmr Qlnurt 

DANIEL HERRMANN J et al. J 

. Prosecutors J 

vs. 

MAYOR AND COUNCILMEN OF THE 

TOWN or,' GUTTENBERG and THE 
TOWN OF GUTTENBERG in the 
County of Hudson, 

Defendants. 

To J. Emil Walscheid, Esq., 
Attorney of Defendants. 

Notice of 
Appeal. 

TAKE NOTICE, that the prosecutors appeal from 
the whole of the judgment entered in this cause 
on the following .grounds: 

1. The Supreme Court ordered judgment to be 
entered for the defendants. 

J.0 

20 

2. The Supreme Court declared that the de-
fendants had lawful authority to pass the ordi-
nance in question, and to make the appointments 30 
of policemen thereunder. 

3. The Supreme Court declared that the de-
fendants had legal authority to adopt the ordi-
nance in question, and to make the appointments 
of policemen thereunder, and to pay them the 
salary as provided .therein for the year Nineteen 
hundred and thirteen. 

4. The Supreme Court declared that the stat-
ute of 1884 (P. L. 1884, p. 326; 4 Comp. Stat. 40 



IT. 

5415) empowered the defendants to enact the or-
dinance in question, and to make the appoint-
ments of police officers thereunder, without an 
appropriation having been voted upon by the 
townsmen of the Town of Guttenberg, as provided 
in said statute. 

5. The Supreme Court declared the statute of 
1884, page 326, applicable to the Town of Gut-
tenberg. 

10 6. The Supreme Court declared the statute of 

20 

30 

40 

1884 above referred to, constitutional. 
7. The Supreme Court declared that lawful 

appropriation had been made to provide for the 
payment of the officers appointed under the ordi-
nance in question for their services in the year 
1913. 

Dated, May 6th, 1914. 
Yours truly, 

WARREN DIXON) 

Attorney of Prosecutors. 



III. 

Opinion of the Court. 

J0e\t.1 ]ersep §upremc <!to urt, · 

DANIEL HERRMANN and KILLIAN ) 
V. LUTZ, 

against 
MAYOR AND COUNCILMEN OF THE 

TOWN OF G UTTENBBRG and THE 
TOWN OF GUTTENBERG in the 
County of Hudson. 

DECISION. 

The court has come to the conclusion that the 
judgment in this case ought to be for the de-
fendants, I think that the act of 1884 authorizes 
the Council to establish a police department; and 
while in order to make their action effective an 
appropriation by the voters was necessary unde1; 
that act, the fact that there is no antecedent ap -
propriation could not affect their right to estab • 
lish the police department. The two acts must 
concur under the statute of 1884. It follows that 
they had a right to make the appointments of the 
policemen, and they had money enough in hand to 

10 

20 

pay them for the year 1913; that, it seems to me, :rn 
prevents the court from setting aside either the 
ordinance or the resolution of appointment. 

Whether the Council had the right in 1913 to 
make an appropriation for 1914 is, I think, a 
more difficult question, for it seems to be prob-
able that under the act of 1912 the words "for 
the current year" applied to all the appropria-
tions, and not merely as Mr. Collins contended to 
the school appropriations. But I do not think it 
necessary now to decide that question. 

The judgment will be for the defendants. 

40 
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IV. 

Judgm.ent. 
(Filed, April 24, 1914.) 

Jl~ew ]tt$£P §upreme <Ltourt, 

DANIEL HERRMANN and KILLIAN V. ) 
LUTZ, I 

) vs. 
TOWN OF GUTTENBERG, et al. 

Rule for 
Judgment. 

The above entitled cause having been brought 
on for argument before Mr. Justice Swayze at 
chambers, on five days' notice and by consent of 
counsel, in the presence of Warren Dixon, Esq., 
of counsel with the p1~osecutors, and J. Emil Wal-
scheid, Esq., of counsel with the defendants, on 
the fourth day of April, A. D., 1914, and the evi-

20 -dence taken and reasons filed in the cause having 
been examined and considered, and the argument 
of counsel having been heard and considered, it 
is now, on this twenty-fourth day of April, A. D., 
Nineteen hundred and fourteen, 

30 

40 

ORDERED that the writ of certiorari heretofore 
allowed in the above entitled cause be and the 
same hereby is dismissed. 

Entered on motion of 
J. EMIL W ALSCHEIDJ 

Attorney of D~fendant. 



Writ of Certiorari. 

NEW JERSEY) SS: 

The State of New Jersey, to the 
Mayor and Councilmen of the 10 

( SEAL) Town of Guttenberg, and to the 
Town of Guttenberg, , in the County 

of Hudson, Greeting : 

V\1 e being willing, for ,certain reasons to be cer· 
1tified of an ordinance entitled, "An ordinance to 
establis 1h, regulate and control a day and night 
police, to regulate and define the manner of their 
appointment and removal, their duties and com-
pensations," and an a:m;endmen t thereto and of 20 
all proceedings taken thereunder or in pursuance 
thereof made, or pretended to be made. 

\7'1 e command you that the said ordinance and 
\arnendmen t thereto and all proceedings taken 
thereunder or in connection therewith or touching 
and concerning the same, as they remain before 
you, by whatsoever name the said ordinance or 
proceedings may be called therein, to our Supreme 
Court at Trenton, on the thirtieth day of DeC'em-
ber, Nineteen hundred and thirteen, you certify 30 

and send, together with this writ, that therein may 
be done w ha;t of right and according to the laws 
and constitution of this State ought to be done . 

.. WITNESS, William 8. Gummere, Chief Justice, 
at Trenton, this twentieth day of December, Nine-
teen hundred and thirteen. 

vVARREN DIXON, 
Attorney. 

Wm. C. Gebhardt, 
Clerk. 

40 



Return. 

TO 'l'RE HOXORABLE) THE J"CS'l'ICE~ OF THE 8UPRE1VIR 

COURT OF JrDICA'rl JRE OF THE RTATE OF NEW 

JERSEY. 

I, Emil Nothacker, Town Clerk of the Town of 
Guttenberg, in obedience to the command of the 
writ hereto annexed, do hereby certify and s:end 
to you the said Justices, the ordinance entitled: 

10 "An ordinance to establish, regulate and control 
a day and night police, to regulate and define the 
manner of their appointment and removal, their 
duties and compensation," together with the 
amendments thereto and all proceedings taken 
;thereunder, or in connection therewith, or touch-
ing or concerning the same, as fully and entirely 
as the same remains in my hands and possession, 
as by the said writ I am commanded, as appears 

20 

30 

by the schedule hereunder written. 
In witness whereof, I !have hereto set my hand 

and tJhe seal of the Town of Guttenberg in the 
County of Hudson this 29th day of December , 

\1913. 
(SEAL) Emil Nothacker, 

Clerk. 
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Schedule. 

An Ordinance to establish) regulate and control a 
day and night police) to regulate and define the 
11ianner of their appointment and removal) their 
clruties and compensation. · 
The Board of Council of the Town of Gutten-

berg in the County of Hudson does ordain as 
follows: 

Section 1- There shall be a day and night po-
lice in the Town of Guttenberg in the ·County of 
Hudson; it shall consist of patrolmen and two 
officers, a captain and a sergeant. 

Section 2- Tlhe :captain, sergeant and patrolmen 
shall be appointed by the Board of Council of the 
Town of Guttenberg by resolution, and shall hold 
office during good behavior. 

IO 

Section 3-No member of the day and night 
police of the To"\'\rn of Guttenberg in the County 20 

of Hudson shall be removed from his office or em-
ployment in said day and night police except for 
just cause and then only in tihe manner prescribed 
by law, after written charge or charges of the 
cause or causes of complaint shall have been pre-
ferred against such officer or employe, signed by 
tihe person or persons making 1such charge or 
charges, and filed in the office of tfue Clerk of the 
Town of Guttenbe1·g in the County of Hudson, 30 and after said charge or charges have been pu h-
licly examined into by the Board of Council of 
the Town of Guttenberg in the County of Hud-
son, upon such reasonable notice to the pe~son 
charged, and in such manner of examination as 
reasonable rules and regulations, for the purpose 
adopted by said Board of Council may provide. 

Section 4- There shall be appointed annually 
by the Board of Council of the Town of Gutten-

; berg in tlhe County of Hudson, from among the 40 
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members of t:he Couucil, a committee, to be known 
as the "Committee on Police," consi_sting of not 
less than three members; it shall he the duty of 
said Committee to enfoN :e the pro¥isions of tLis 
Ordirnanee and all such rules and regulations for 
the government, control and discipline of the day 
'and night police as shall be from time to time 
adopted by the Council. Such Committee shall 
have power to inflict such penalties for neglect of 
dnty, misbehavior, incompetency or inability to 
serve, as are authorized by tlhis ordinance or such 
rules and regulations as may hereafter be laid 
down by the Council, provided, however, that said 
Committee shall not have power to reduce an 
officer in rank or to dismiss an officer or patrol-
man from the day and night poliic-e. 

Section 5- The day and night police of the 
20 Town of Guttenberg in the County of Hudson 

sha11 be under the direct charge, control and su-
pervision of the Committee on Police, provided for 
by the preceding section, and of the Ohairman of 

30 

· suclh Committee, and any orders issued by the 
Chairman of such Committee to the officers or 
members of said clay and night police shall be 
deemed the action of said Committee of the Board 
of Council of the Town of Guttenberg in the 
County of Hudson. 

Section 6-Subjed to rules and regulations of 
the Board of Council of the Town of Guttenberg 
in the County of Hudson and of the Committee on 
Police of said Board of Coundl, the day and night 
police of the Tmvn of Guttenberg shall be under 
the control and direction of the Captain of Police 
of said Town. 

Section 7- The Captain of Police slhall be the 
<·hief executive officer of the department and, sub-

40 ject to the laws of the State, the provisions of this 
ordinance, the orders of the Council, or of the 
Committee on Police of said Council, he shall be 
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in absolnte command of ·the same . He may imme-
<1iately suspend from duty, ·without pay, any 
offire1 · or patrolman acting under him until the 
final hearing and disposition of any charges that 
1nay be preferred against such officer or patrolman 
in tlhe manner provided by this ordinance. It 
shall be his duty to repair to serious fires and 
riotous or tumultuous assemblages within the 
tmvn, to take command of the police there pres-
ent, to save and protect property, to arrest such 
persons as may be there violating the laws, dis-
turbing the peace or inciting others to do so. He 
~hall. und er the direction of Nie Committee on 
Police, detail and assign the patrolman to duty, 

10 

and may order, temporarily, any or all of the 
1police force to any place in the Town where their 
service may be necessary, but he s[iall make no 
permanent detail without concurren ce of the ·Com- 20 
rnittee on Police. He shall attend the meetings 
of the Committee on Police and of the Council, 
,~·henever thereunto, in writing, requested by the 
Chairman of the OommHtee on Police or the Clerk 
of the Town of Guttenberg . He shall communi-
cate to the CommHtee on Police of the Town of 
Guttenberg, the presence of any infectious or con-
t agious diseases or the presence or the evidence 
of any nuisance detrimental to tlhe public health. 
He shall from time to time promulgate to the 30 

subordinates such orders as he may deem proper, 
subje ct to the order of the Committee on Police, 
and it shall be the duty of all the officers and 
members of the day and night police to render to 
him and to liis orders, implicit obedience; but 
any important order not given by him in pe~son 
must be given in writing-. The Captain of the 
P.olice shall report to the Committee on Police at 
least once in eac-h month, and oftener, if required , 40 
tlhe number of arrests made and robberies reported 
( where no arrests have been made), and such 



10 

G 

Dther occurrences as may have transpired in the 
Town of Guttenberg in the County of Hudson, 
and as he considers prope1· m1bject for the exam-
ination of the Council. He shall divide the Town 
into day and night beats, or districts, anrl desig-
nate the patrolmen ,vho are to patrol the same. 
He shall designate relieving points within the 
boundaries within each di,strid or beat, and direct 
the route to be taken by patrolmen going to and 
from such relieving points. Such relieving points . 
shall always be located, where t 'be situation will 
admit of it , at points on the districts of beat most 
remote from station house. Re shall, on the occa-
sion of any election, cletail at least one patrolman 
to each election poll to see that the laws of the 
State of New Jersey concerning election are prop-
erly enforced, to preserve the peace and protect 

20 the ballot boxes there used. 
Section 8-'rhe Sergeant of Police shall be tJhe 

offiicer second in command of the department, 
taking orders only from the Captain of Police, 
the Council, or the Police Committee of said Coun-
cil. He shall, in the absence or inability of the 
Captain, be the chief executive officer of the de-
partrnen t, assuming in that event, all the powers 
and autlhority of the Captain, including the power 
to suspend. He shall, together with the Captain, 

30 and under the supervision of the Captain, have 
, charge and control of the station house and be 
directly responsible to 'ihe Captain for its good 
order and cleanliness, and for the conduct, diisci-
pline and efficiency of the patrolmen. 

Section 9-The duties of a patrolman shall be 
to patrol the post to which he is assigned, to act 
as a pea 1ce officer, to enforce all the laws of the 
State, all ordinances of the Town, and implicitly 

40 to obey all lawful orders issued to him by any 
officers of the department. 
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The Captain of the Police and the Sergeant 
shall perform all duties of a patrolman except 
that they need not patrol any specific posts in 
the performance of their duties. 

Section 10- The salary or compensation to be 
paid to the members of the day and night police 
of the Town of Guttenberg in the County of 
Hudson, shall be as follows : 

Uaptain of Police ............ $1,100 per annum 
Sergeant of Police. . . . . . . . . . . . 900 per iannum 
Patrolmen . . . . . . . . . . . . . . . . . . · 840 per annum 

Said amount sihall be paid in equal semi-monthly 
installments. 

Section 11- No person shall be eligible for 
appointment as an officer or patrolman in the day 
and night police of the Town of Guttenberg in 

10 

the County of Hudson unless ( 1) he is able tq 20 
read and write the English language, ( 2) he is 
a citizen of the United States and a resident of 
the Town of Guttenberg of the County of Hudson 
at the time and at least one year prior to his 
appointemen, ( 3) has never been convicted of a 
crime, ( 4) shall be at least 5 feet 7 inches in 
height, ( 5) weig!h not less than 150 pounds nor 
more than 199 pounds, and be not more than 36 
irnc:hes about the waist, ( 6) be not less than 21 
years nor more than 50 years of age, ( 7) be of 30 

good health, sonnd body and of good moral char-
acter. 

Section 12-The officers and members of the 
day and night police of the Town of Guttenberg 
in the County of Hudson shall wear a police uni-
form, the details of which may be from time to 
time laid down, described, altered and amended by . 

. resolution of the Board of Council of the. Town 
of Guttenberg in the County of Hudson. 

Section 13- This ordinance shall go into effect 
immediately. 

40 
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An Ordinance to Amend-((An ordinance to estab-
lish) regulate and control a day and night po-
lice) to regulate and define the manner of their 
appointment and removal, their duties and com-
pensation/) Passed and approved December 1, 
1913. 
The Board of Council of the Town of Gu tten-

10 berg, in ithe Goun ty of Hudson, does ordain as 
follows: 

20 

30 

Section 1-Section 1 of the ordinance, of which 
this ordinance is amendatory, be, and the iSame is 
hereby amended so as to read as follows: 

There shall a day and night police in the Town 
of Guttenberg in the County of Hudson. It shall 
oonsist of five ( 5) patrolmen and two officers; a 
captain and a sergeant. 

Section 2-Section 10 of the ordinance, of which 
this ordinance i1s amendatory, be, and the same is 
'hereby ,amended so as to read as follows: 

The salary or compensation to be paid to the 
members of the day and night poliice of the Town 
of Guttenberg, in the County of Hudson, shall be 
as follows: Captain of Police, $1,000 per annum; 
Sergeant of Police, $900 per annum; Patrolmen, 
$840 per annum, which said amounts ,shall be paid 
in equal semi-monthly installments. 

Section 3-Section 11 of the ordinance, of 
wlhich this ordinance is amendatory, be, and the 
same is hereby amended, so as to read as follows : 

No person 1shall be eligible for appointment as 
an officer or patrolman in the day and night 
police, in the Town of Guttenberg, in t:he County 
of Hudson, unless ( 1) he is able to read and write 
the English language; (2) he is a citizen of the 
United States, and a resident of the Town of Gut-

40 tenberg, in the County of Hudson, at the _time and 
has been such for at least one year prior to his 
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appointment; ( 3) 113Js never been convicted o,f a 
crime; ( 4) shall be at least five feet seven inches 
1( 5' 7") in heiglht; ( 5) weigh not less than 150 
I 

pounds, nor more than 199 pounds, and be not 
more than thirty-six inches ( 36") about the 
waist; ( 6) be not less than twenty -one ( 21) years 
nor more than forty-five ( 45) years of age; (7) 
be of good health, sound body and of good moral 
charaieter. 10 

Section 4- This ordinance shall go into effect 
immediately. 

EX'l 'RACT FROM 'l'HJD MINUTES of a meeting of 
the Board of ,c ouncil of the Town of Guttenberg 
in the County of Hudson, held November 17th, 
1913, at the TOWN HALL) at eight o'clock in the 
evening: 20 

Present: Mayor Eypper and Councilmen Hand-
werk ,_ Muller, McElwreath and Shultz. 

Absent: None. 
An ordinance entitled ''An ordinance to estab-

lish, regulate and control a day and night police 
to regulate and define the manner of their ap-
pointment and removal, their duties and com-
pensation" was introduced by Councilman Shultz 
and seconded by Councilman Muller and, after ao 
receiving its first reading, was upon roll _call 
unanimously adopted. Mayor Eypper then invited 
anyone in ,the audience to address the Board of 
Council on this ordinance. No one desiring to do 
so the said o_rdinance entitled "An ordinance to 
establish, regulate and control a day and night 
police to regulate and define the manner of their 
wppointment and removal, their duties and com- · 
pensation" was upon motion read, and then upon 
motion of Councilman Muller, was upon roll call 40 
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unanimously adopted upon its second reading, the 
ordinance being spread in full upon and forming 
part of these minutes. 

The following resolution was introduced and 
on roll call unanimously adopted : 

"RESOLVED tha:t the treasurer be and is 
:hereby ordered to transfer from the license 

1o fund to the police fund $3,000 to 1c:ow1· the 
increases in salary and the salaries fo1· the 
addWonal police to he appointed.'' 

EXTRAC'l'S FROM THE MINUTES of a meeting of 
the Board of Council of the Town of Guttenberg 
in the County of Hudson, held Monday, Decembe1· 
1st, 1913, at the 'rowN HALL) at eight o'clock ju 
the evening : 

20 Present: Mayor Eypper, Councilmen Shultz, 
Muller, McElwreath and Buesser. 

Ahsent: None. 
Upon motion the ordinance entitled "An ordj-

nance to establish, regulate and control a day and 
night police to regulate and define the manner of 
tlheir appointment and removal, their duties and 
compensation" received its third reading and was 
'adopted upon roll call by the following vote: 

ao Ayes: Councilmen Muller, McElwreatih, Shultz, 
Buesser and Mayor Eypper. 

40 

Nays: None. 
The said ordinaniee being attached to and form-

ing part of the minutes of the meeting held on 
Novemher 17th, 1913, (p. 77). 
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EXTRACT FROM THE MINUTES of a meeting of the 
Board of Council of the Town of Guttenberg in 
the County of Hudson, held Monday, December 
8th, 1913, at the TOWN HALL at eight o'clock in 
the evening : 

Present: Mayor Eypper, Councilmen Shultz, 
Muller, McElwreath, Buesser. 

Absent: None. 10 

A communication from Town Treasurer Eypper 
was read and upon motion approved and ordered 
spread in full upon the minutes: 

December 8, 1913. 
Hon. Mayor and members of tlhe Council Board 

of the T·O"\Yn of Guttenberg, New Jersey. 
Gentlemen: 

In accordance with your resolution adopted 
at a recent meeting of the Board I ih-ave this day 20 

transferred from the license account, which shows 
a balarnce of over $7,000, the sum of $3,000 to 
the police account, which will be more than suffi-
cient to take care of the additional police author-
dzed by the ordinance recently adopted. 

Yours truly, 
(Signed) W. J. Eypper, 

Town TreaJsurer. 

Upon motion and roll call it was unanimously 30 

decided to introduce, and there was introduced, 
an ordinance entitled "An ordinance to amend 'An 
ordinance to establish, regulate and control a day 
and night police to regulate and define the man-
ner of t!heir appointment and removal, their duties 
and 1eompensation' ( Passed and approved Decem-
ber 1st, 1913) ". 

Upon the reading of this ordinance, wlhich is 
attached to and forms a part of these minutes, 40 
it was upon roll call unanimously ,adopted as hav• 
ing received its first reading. 
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Upon motion the ordinance entitled ''An ordi-
nance to amend 'An ordinance to establish, regu" 
late and control a day and night police to regulate 
and define the manner o,f their appointment and 
remov,al, their duties and compensation' ( Passed 
and approved December 1st, 1913)" wais read and 
upon roll call was unanimously adopted as having 
received its second reading, and is attached to 

. and forms part of these minutes. 

ExTRAQT FROM ·rHE MINUTES of a meeting of the 
Board of Council of the Town of Guttenberg in 
the County of Hudson, held Monday, December 
15th, 1913, at the TOWN HALL) at eiglht o'clock in 
the evening: 

Present: Mayor Eypper, Councilmen Sihultz, 
20 · Muller, McElwreath, Buesser. 

Absent : None. 
Upon motion of Councilman Shultz an ordi-

nance entitled "An ordinance to amend 'An ordi-
nance to establish, regulate and control a day and 
night police force to regulate and define the man-
ner of their appointment and removal, their duties 
and compensation' ( Pass 'ed and :approved Decem-
ber , 1st, 1913)" was read and upon roll call was 

30 unanimously adopted upon its third reading, the 
Clerk and Mayor being authorized to ·sign same 
and advertise on December 16th, 17th and 18th, 
1913, said ordinance having received its first and 
second reading on December 8th, 1913. 
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EXTRACT FROM THE. Mrnlrrl'ES of a meeting of the 
Board of Council of the Town of Guttenberg of 
the Town of Guttenh ierg in the County of Hudson 
held December 19th, 1913, at the TOWN HALL at 
eight o'clock in the evening. 

Present: Mayor Eypper and Councilmen Mul-
ler, McElwrea;th, Buesser and Shultz. 

Absent: None. 10 

The following resolutions were introduced by 
Councilman lVI uller and seconded by Councilman 
Shultz: 

RESOLVED that John Handwerk be and he herelJy 
is appointed Captain of the day and night police 
of the Town of Guttenberg in the County of Hud-
son. 

RESOLVED that John Buckley he and he herieby 
·is appointed Sergeant of the day and night police 20 : 
of the Town of Guttenberg in the County of Hud-
son. 

RESOLVED that Peter Handwerk be and !he hereby 
is appointed Patrolman of the day and night po-
Hee of the Town of Guttenberg, in the County of 
Hudson. 

RESOLVED that Christopher Bardt be and he 
hereby is appointed Patrolman of the day and 
night police of tlhe Town of Guttenberg in the 

30 County of Hudson. 
RESOLVED that ·wmiam 'rallmann be and he here-

by is appointed Patrolman of the day and night 
police of the Town of Guttenberg in the County 

-of Hudson. 
RESOLVED tihat Stephen Bostwick be and he 

hereby is appointed Patrolman of the day and 
night police of the Town of Guttenberg in the 
County of Hudson. 

RESOLVED that George Bell be and he hereby is 40 
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appointed Patrolman of the day and night police 
of t!he Town of Guttenberg in the County of Hud-
son. 

And upon separate roll call ea1ch of the forego-
ing resolutions was adopted by the following 
vote: 

Ayes : Mayor Eypper, Councilmen 1\1 uller, 
10 Buesser, McElwreath and Shultz. 

20 

30 

40 

Nays: None. 

The following oaths of office were then received 
and ordered filed : 

STATE OF NEW JERSEYL" . 
County of Hudson 5""· · 
I, John Handwerk, do solemnly promise and 

swear tlhat I will faithfully, impartially and justly 
perform all the duties of the Captain of the day 
and night police of the Town of Guttenberg in 
the County of Hudson and State of New Jersey 
to the best of my abilities and understanding. 

(Signed) JOHN HANDWERK. 

Sworn and subscribed to1 
before me this 19th day ofJ 

December, 1913. 
( Signed) HENRY S.PIT 'Z) 

J ustiiee of the Peace. 

STATE OF NEW JERSEYL
0 

• 

County of Hudson 5""· · 
I, John Buckley, do solemnly promise and swear 

that I will faithfully, impartially .and justly per-
form all the duties of ,the Sergeant of the day 
and night police of the Town of Guttenberg in 
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the County of Hudson and State of New Jersey 
to the best of my abilities and understanding. 

(Signed) JOHN BUCKLEY. 

~worn and subscribed to ,7 
before me this 19th day ofjl 

December, 1913. 
(Signed) HENRY SPITZ) 

Justiice of the Peace. 

ST.\TID OF' N:rnw JERSEYL,c., . 
, County of Hudson f'.:, .. 

I, Peter Handwerk, do solemnly promise and 
swear that I will fai,thfully, impartially and justly 
perform all the duties of the Patrolman of the 
day and night police of ,tlhe Town of Guttenberg 
1in the County of Hudson and State of New Jer -

10 

sey to the best of my abilities and understanding. 20 

( Signed) PETER HANDWERK. 

Sworn and subscribed to7 
before me this 19th day of~ 

December, 1913. J 
(Signed) HENRY SPI'PZ) 

J ustiiee of the Peace. 

STA'.rE OF NE\V JERSEY( 
_, County of Hudson fss. : 

I, Christopher Bardt, do so1emniy promise and 
swear that I will faithfully, impartially and justly 
perform all t1he · duties of the Patrolman of the 
clay and night police of the Town of Guttenberg 
in the County of Hudson and State of New Jersey 
to the best of my abilities and understanding. 

( Signed) CHRISTOPHER BARD1.'. 

Sworn and subscribed tol 
before me this 19th day of~ 

December, 1913. J 
( Signed) HENRY SPITZ) 

Justilce of the Peace. 

30 

40 
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STATE OF NEW JERSEY[ 
0 t f H d (';:,';:',.: , oun y o u son J 

I, William Tallmann, do ,solemnly promise and 
swear that I will faithfully, impartially and justly 
perform all the duties of the Patrolman of the day 
and nig!ht police of the Town of Guttenberg in 
the County of Hudson and State of New Jersey 

10 to the best of my abilities and understanding. 
(Signed) WILLIAM TALLMANN. 

Sworn and subscribed to l 
before me this 19th day of 

December, 1913. J 
( Signed) HENRY 8PnZJ 

Justice of the Peace. 

STATE OF NEW JERSEYL c., . 
2° Conn ty of Hudson f'>J• . 

I, Stephen Bostwick, do solemnly promise and 
swear that I will faithfully, impartially and justly 
perform all the duties of the Patrolman of the 
day and night police of the Town of Guttenberg 
in the County of Hudson and State of New Jer-
sey to the best of my abilities and understanding. 

( Signed) STEPHEN BOSTWICK. 

ao Sworn and subscribed to1 
, before me this rnth day of~ 

December, · 1913_ J 
( Signed) HENRY 8PITZJ 

J ustfoe of the Peace. 

STATE OF NEW JERSEY[ 
County of Hudson Sss.: 

I, George Bell, do solemnly promise and swear 
4.0 that I will faithfully, impartially and justly per-

form all the duti 1es of the Patrolman of the day 
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and night police of tllie Town of Guttenberg, in 
the Oounty of Hudson and State of New Jersey 
to the best of my abilities and understanding. 

( Signed) George Bell. 

Sworn and subscribed tol 
before me this 19th day of~ 

December, 1913. J 
(Signed) HENRY SPITZ) 

J ustiice of the Peace. 

R easons. 
( Filed January 7, 1914.) 

Jae\tl ]etStJ? §upreme <Zrourt, 

DANIEL HERRMANN) et al., 

Prosecutors, 

'VS. 

MAYOR AND COUNCILMEN OF THE 
TOWN OF GUTTENBERG) AND THE 
TOWN OF GUTTENBERG IN THE 
COUNTY OF HUDSON) 

Respondents. 

On Certiorari 
Reasons. 

10 

20 

The prosecutors present the following reasons ao 
for setting aside the ordinance and proceedings 
brought before this honorable Court by the writ 
of certiorari in the above entitled cause. 

FmsT.-T .hat the said Mayor and Councilmen 
had no statutory nor other lawful authority to 
enact said ordina111ce and amendment. 

SECOND.- Tha ,t no appropriation has been made 
for tlhe maintenance of said police department 
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Reasons. 

attempted to be created by said ordinance and 
amendment. 

THIRD.-That the said ordinance and amend-
ment attempted to impose upon the Town of 
Guttenberg and its tax payers an unnecessary 
and unwarranted expense for the maintenance of 
a police department, without the assent of the 

10 voters of said Town of Guttenberg, and in viola-
tion of Section 6, Chapter 213 of the Laws of 
1884, page 330. 

FOURTH.-That the resolution adopted at the 
meeting held November 17th, 1913, attempting 
to authorize the transference from the license 
fund to the police fund the sum of Three Thou-
sand Dollars ($3,000) witlhout statutory or other• 
lawful authority, is illegal. 

FIFTH.-That the resalution introduced and 
to passed at the December 19th, 1913, meeting of the 

Councilmen, which attempts to appoint police 
offiicers to the police force of said Town, was made 
without -statutory or other lawful authority and 
is illegal. 

SrxTH.-That the said ordinance and amend-
ment and resolutions in connection therewith are, 
for divers other reasons, illegal. 

WARREN DIXON, 
so Attorney of Prosecutors. 
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Testimony 

JT~cw ]etsep §upreme QI.o utt, 

IJANIEJ.... HERRMANN and KILLIAN 
v. LU'l'Z) 

Proseciitors, 

vs. 

MAYOR AND COUNCIL OF THE TOWN 
OF GUTTENBERG) and THE TOWN 
OF GU'l'TENBERGJ 

Def en clan ts. 

\ On Certiorari 
Depositions. 

Depositions of witnesses on the part of the 
prosecutor in the above-entitled case, taken before 

10 

me, George ,v. Black, one of the Examiners of 
thi,s Court, at his office, No. 47 Montgomery 20 
:Street, ~Jersey City, New Jersey, this ninth day of 
l?ebruary, 1914, at the hour of ten o'clock in the 
forenoon, pursuant to notice hereto annexed. 

APPEARANCES: 

vVARREN DIXON) EsQ.) Attorney of Prosecutor, 
J. EMIL vV ALSCHEID) ESQ.) Attorney of Defendants. 

It is stipulated and agreed by counsel that tlhe 
depositions taken under this notice s·hall be taken 3 G 

stenographically and reduced to typewriting, and 
that the ,signatures of the witnesses to their re-
spective depositions shall be dispensed with. 

40 
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Daniel Herrmann - Direct) Cross. 

DANIEL HERRMANN) a witness produced on the 
part of the Prosecutors, being first duly ,sworn 
according to la,v, upon his oath deposes and says: 

DIRECT EXAMINATION BY M.R. DIXON: 

Q. Mayor, you reside in the Town of Gutten-
berg? A. Yes, sir. 

10 Q. And have been such a resident how long? 

20 

30 , 

40 

A. Well, all my life. 
Q. Ho-w long i,s that? A. 36 years. 
Q. You are at present :Mayor of the Town? 

A. Yes, sir. 
Q. And entered office on the first day of Janu-

ary of this year? A. Yes, sir. 
Q. Were you elected by the people at the No -

vember election? A. Yes, sir. 
Q. 1913? A. 1913. 
Q. Do you know whether or not, in the Town of 

1Guttenberg, in the year 1913, tJhere was any Town 
1election held for the purpose of submitting to the 
voters of the Town the question of an appropria-
tion for the maintenance of the Police Depart -
ment of the Town? A. I do. 

Q. ·was there such an election? A. No. 
Q. Do you know Killian V. Lutz, one of the 

Prosecutors of this writ? A. I do; yes, sir. 
Q. Is he a taxpayer of that Town? A. Yes. 
Q. Do you know how long he has lived in that 

Town? A. I couldn't tell you exac,tly how long. 
Q. How long lhave you known of him living in 

that Town? A. I have known him to live in that 
Town over 15 years. 

CROSS EXAMINATION BY MR. W ALSOHEID : 

Q. Do you own real estate in Guttenberg? A. 
I am-

Q. Do you own real estate in Guttenberg, yes or 
no? A. No. 
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Daniel If errrnann-Re-Direct. 

Q. Are you personally a taxpayer of the Town 
of Guttenberg'? A. Personally? 

Q. Yes. A. No. 
Q. You say there was no Town election held'? 

.. L ,Yell, I don't knmv what you mean by that, 
Counsellor. 

Q. You said there was no Town election held. 
What do you mean by that'? 

MR. DIXON : No, he didn't say that. 

Q. Well, what did you say? A. I said there 
was no election held for ,the adoption of the main-
tenanice of a Police Department. 

Q. You say tJhere was no election held for the 
adoption or maintenance of a Police Department'? 
A. Yes. 

Q. And that was what you meant when you 
answered Mr. Dixon's question'? A. Yes. 

RE-DIRECT EXAMINATION BY MR. DIXON : 

Q. Well, you said more than that. 

MR. w ALSCHEID: Oh, I object to that. 

Q. Was there any election :held, at which the 
question was presented to the voters, as to fixing 
any appropriation for the maintenance of the Po-
lice D:epartment was the question that I asked 
you'? A. No . 

Q. No election held upon that question what-
soever'? A. No election whatsoever . 

Q. You say you are tlhe owner of no property 
or thait you are no taxpayer; what do you mean 
by that'? 

MR. w ALSCHEID: I object to that; his 
answer was very plain. 

20 

ao 

A. vVell, I am a taxpayer, that is, I am inter-
40 

ested in the F. W. Herrmann Company and the F. 
W. Herrmann Real Estate Company. 



Daniel ,H.fir:rrn_ann---,-.,-R.e-Orm;l. 

Q. Are . they large property owners? A. Yes, 
sir. I am President of one company and secretary 
of the other. 

Q. Owner of stock in both? A. Yes, sir, and 
real estate. 

Q. So that in that way you are a taxpayer? A. 
Yes, sir; in that way. 

10 
Q. You meant that you do not individually own 

any title to real estate in your own individual 
name? A. Yes, sir. 

RE-CROSS EXAMINATION BY MR. W ALSCHEID: 

,Q. How long have you voted in the Town of 
Guttenberg? A. Well, since I was 21 years old. 

Q. Were there any appropriations whatever 
voted for at the last election? A . None whatever: 

Q. When should appropriations be voted for, 
20 according to your opinion? A. At ,the regular 

el~ctions. 
Q. What r,egular elections? A. Regular elec-

tions of the Town . 
Q. When are those held? A. On the same day 

as the general elections are held. 
Q. That is in the Fall? A. Yes, sir. 
·Q. Then, according to your opinion, the Fall 

election of each year should provide a means for 
the voting of appropriations, is that right? A. 80 
VVell, tlhat is the only election we have, and we 
should have that right, yes. 

Q. No appropriations then were voted for at 
the last year's election? A. Not that I know of, 
there were none. 

Q. Were any appropriations voted for at the 
election of 1912? A. I don't t:hink so. 

Q. Well, -as a matter . of fact, they were not, 
were they? A. No. 

4.0 Q. Were any appropriations voted for at the 



elPction of 1911? A. I don't think thrre werr 

then, either. 
Q. ,Yer·e any appropriationR voted for at the 

, t\lcrtion of 1910? A. You are going pretty far 

hark there now. 
Q. Well, there weren't any, were there? A. I 

don't tlhink there were. 
Q. So far as you can remembe1·, no appropria- 10 

, tions had been voted for in the Town of Gutten-

lberg, have they? A. Yes; I have voted for ap-

propriations. 
Q. How long ago was that? A. Oh, well, that 

would be maybe ten years ago. 
Q. But during the last ten years, however, you 

have not had an opportunity of voting for appro-

priations in tlte Town of Guttenbe1·g? A. It may 

\be less than ten years, if I can think it over. 

Q. Well, give us the exact date. A. It was less 20 

than ten years; I can swear it was less than ten 

years. 
Q. ,v ell, how long is it since appropriations 

had been voted for at the elections in tlhe Town 

of Guttenberg? A. Well, I would say I believe 

in about seven years. 
,Q. Seven years ago? A. I think so. 

Q. During the last seven years no appropria-

tions have been voted for in the Town of Gutten-

berg? A. No, I don't think they have; I won't be • 0 

positive about it. 
Q. You mean you wouldn't be positive as to 

whether it was seven, six or five years ago? · A. 

That is what I mean. 
Q. But you know in the last five years no appro-

priations have been voted for in the Town? A. 

Yes, sir. 
Q. And moneys have been raised without the 

vote of the people? A. Yes. 10 
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. Killian V. Diiti~Dfrect. 

KILLIAN V. LU'l'Z) a witness produced on be!half 
of the Prosecutors, after being first duly sworn 
according to law, on his oath deposes and says: 

DIRECT EXA1V1INA'l"'IOK BY MR. DIXON: 

Q. Mr. Lutz, you are a resident _ and a taxpayer · 
of the Town of Guttenberg? A. Yes, sir. 

,Q. How long have you been such resident? A. ~ 
I have been a resident of the Town for 25 years. 

Q. You own considerable property in the Town 
of Guttenberg? A. Yes, sir. 

Q. And were you an official of the Town at any 
time? A. Yes, sir; for ten years. 

Q. From what year to what year? A. From 
1889 to 1908. 

Q. Holding what official position? A. Coun-
cilman of the Town of Guttenberg and Chairman 

20 of the Board of Council. 
Q. That is the same office that is. now repre-

sented by the Mayor? A. By the Mayor, yes. 
,Q. But you were Clhairman of the Board of 

Council? A. Yes, sir. 
Q. And you were succeeded by whom? A. I 

was elected by the people and seated in the Board 
of Council by a majority vote as Chairman. 

Q. Who suciceeded you in that position? A. 

30 Mayor Charles A. Eypper. 
Q. When was he first elected? A. In 1908. 
Q. How long did he continue to be Mayor-? A. 

Up to January 1st of last year, 1913. 
Q. In tlhe year 1913 was there any Town elec-

tion held in the Town of Guttenberg? A. A gen-
eral election, in the Fall. 

Q. During Mayor Eypper's term there lb.ave 
been no elections held to fix appointments? A. 
Yes, sir; there was. 

40 Q. During his first term? A. Yes, sir; posi • 
tively. 
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Killian V. Liitz-Direct. 

MR. vVALSCHEID: It is admitted by the 
Respondents that during the year 1913 the 
qualified voters in the Town of Guttenberg, 
in the County of Hudson, did not, by vote, 
raise at any election, -any sum or sums of 
money for Town purposes, or for any other 
purposes en ume1;ated in Section 6 of the 
Act, entitled "An Act concerning incorpor-
aated towns in this State and certain 10 

officers thereof" (P. L. 1884, p. 326; C. S. 
p. 5415, s. 6, at p,. 5418). 

It is further admitted, ,that in the year 
1913 the Board of Council of the Town of 
Guttenberg, in order to raise the moneys 
necessary for Town purposes, passed and 
adopted an ordinance , of whi.ch the follow-
ing is a true copy : 

TOWN OF GUTTENBERG, HUDSON COUNTY , 2 0 

N. J. 

AN ORDINANCE. 

AN ORDINANCE regulating the finances of 
of the Town of Guttenberg and fixing and 
appropriating the amounts of money to 
be expended for town purposes in the Town 
of Guttenberg, in the County of Hudson, in 
and during the fiscal year commencing 
January first, one thousand nine hundred 30 

and fourteen and ending December 31st, 
one thousand nine !hundred and fourteen, 
and providing f o,r raising part of the · same 
by taxation. 

The Board of Council of the Town of 
Guttenberg, in the County of Hudson or-
dains as follows: 

Section 1. There is hereby appropri-
ated for the several purposes hereinafter 40 
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Killian Tl. Lutz-Direct. 

in :this section mentioned, for the fiscal year 
commencing January first, one thousand 
nine hundred and fourteen, and ending 
December 31st, one thousand nine hun-
dred and fourteen, the several sums of 
money hereinafter set forth, to wit: 

Redemption of scU10ol bonds .... $2,000.00 
Interest on school bondE;. . . . . . . 2,300.00 

10 Special school purposes. . . . . . . . 6,200.00 
11,or the general and incidental 

expenses of the town the sum 
of .............. . , . . . . . . . . . 5,500.00 

For the care, maintenanc-e, clean-
ing and repafring of mads and 
sewers, the sum of. . . . . . . . . . 600.00 

l;'or the maintenance of the fire 
department ..... , . . . . . . . . . . 500.00 

For the rnainteua11ce -0f the po-
lice department. . . .. . . . . . . . . . . 2,900.00 

20 Por the relief of the poor. . . . . . 300.00 
For interest on To,Yu Bonds .... 17, 700.00 
For fire honSB bonds. . . . . . . . . . . 1,000.00 
I1"'or irnte:rest on fire house bonds 500.00 
For interest on improvement cer-

tificates ........ , . . . . . . . . . . . 1,800.00 

_Amounting in the aggregate to 
the sum of ............... $41,300.00 

Wlhich last mentioned sum is hereby fixed 
and determined as the Jimit, except as 

30 lhereinafiter provided for the expendi-

40 

tures to be made for the several above 
enumerated town purposes, in and during 
the said fiscal year, and no expenditures 
shall be made or debt incurred in said 
fiscal year, in ex1cess of said sum of $41,-
300.00, except as hereinafter authorized. 
Section II. The ·Town Council may, at 

any time, hy the vote of a majority of the 
members thereof, transfer moneys appropri-
ated to or for any one or more purposes, 
however, that no transfer shall be made of 
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i{illian ··,v. Ltttz - Direct. 

any moneys appropriated for ·the sinking 
fund, or for the payment or principol of or 
interest on the bond debt of tlhe town, or 
for school purposes. . 

Section III. The balance of the money 
in t:he hands of the town treasurer at tlhe 
close of 1the last fiscal year, including ar-
rears of taxes collected amounting in the 10 
aggregate to the sum of Dollars 
of franchise taxes 1,eceived during the fis~ 
cal year, all fees for license, and all other 
fees · r~ceived, are hereby applied to the 
several to-wn purposes, as herinafter set 
forth, for and in reduction of the amount 
necessary to be received for taxation for 
said purposes. 

Section IV. The assessor or assessors of 
the Town of Guttenberg is or are hereby 20 

directed to levy and assess in the manner 
described by law upon the taxable property, 
within the limits of tfue town, to wit: 
Redemption of school bonds .. . ... $2,000.00 
Interest 011 s-chool bonds. . . . . . . . . 2,300.00 
Special Scihool purposes .......... 6,200.00 
For the general and incidental ex-

penses of the town, the sum of .. 5,500.00 
For the care, maintenance, clean-

ing and repairing of roads and so 
sewers, the sum of............ 600.00 

For the maintenance of the fire de-
partment . . . . . . . . . . . . . . . . . . . . 500.00 

For the maintenance of the polire 
department . . . . . . . . . . . . . . . . . . 2,900.00 

For the relief of the poor... . . . . . 300.00 
For interest on Town Bonds: ..... 17,700.00 
For fire house bonds. . . . . . . . . . . . . 1,000.00 
For interest on fire house bonds. . 500.00 
For interest on improvement cer-

tificates . . . . . . . . . . . . . . . . . . . . . . 1,800.00 ".!O 

Amounting in the aggregate to 
the sum of .................. $41,300.00 
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Killian V. Lutz-Direct. 

Section V. All moneys and revenues 
received during the said fiscal year, by t:he 
town or for its use, other than moneys 
raised by local taxation may be added and 
expended by the Town Council for any and 
all purposes enumerated in the first section 
of this ordinance, in addition to the sum 
specified in said section, and in addition 
to the limit of expenditures mentioned in 
said section, or in the discretion of the 
Town Council, may be used for any other 
lawful town purpose whatsoever. 

Section VI. The town clerk is hereby 
directed to transmit a certified copy of this 
ordinance to the Hudson County Board of 
Taxation, before the 18th day of August 
next. 

Adopted at a regular meeting of the 
Council Board. Adopted July 21,. 1913. 

It is also admitted that a copy of this 
ordinance was certified before the third 
Tuesday of August, 1913, by the Clerk of 
the Town of Guttenberg to the assessor of 
:said Town as the annual taxing ordinance 
or resolution or other evidence showing the 

1amount to be raised by taxation for the 
purpose of said taxing district, and that 
this procedure for the raising of money for 
town purposes has been in force for the 
last four years. 

MR. DIXON : This admission of the fact 
with regard to the adoption of the ordi-
nance above mentioned is made subject to 
the objection of the Prosecutors that the 
evidence is immaterial. 



I( illian V. Lutz-Direct. 
Daniel Herrmann - Direct) Gross. 

KILLIAN V. LUTZ) Recalled: 

DIRECT EXAMINATION BY MR. DIXON: 

Q. Mr. Lutz, in your opinion is a police force 
such as is contemplated by this ordinance neces-
·~ary or desirable for the Town of Gutenberg? 

MR. WALSCHEID:. I object to that a:s IO 

immaterial, it being a topic that is regu-
laaed by statute, the policy as to the num-
ber of policemen being laid out by statute. 

A. No, sir. 

DANIEL HERRMANN) recalled. 

DIRECT EXAMINATION BY MR. DIXON : 

Q. Mayor, in your opinion is a police force 
such as is cemtemplated by this ordinance under 
review either necessary or desirable in the Town 
of Guttenberg? 

MR. WALSCHEID: I object to that as im-
material, it being a topic that is regulated 
by statute, the policy as to the number of 
policemen being laid out by statute. 

A. No, sir. 

CROSS EXAMINATION BY MR. W ALSCHEID : 

-Q. Tlhen do I understand you to say that you 
·would not vote during your term of office for such 
a police force? A. Not the kind that is contem-
plated in this ordinance. 

Q. What kind is contemplated in this ordi-
nance? · A. Why, it is an ordinance to establish 
a day and night police and to allow, that is, to 
have these officers come under the tenure of office 

20 

30 · 

40 
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naniel flr1-r111unn-Oross. 

act· I don't think that the Town is in a position 
' to stand that expense at this time. 

Q. What expense? A. Of putting the police 
under an act of this kind. 

Q. How muclh did the police force under the old 
system cost the Town of Guttenberg during the 
last year? A. vVell, I never figured that up. 

Q. How much will it cost under the new sys-
IO tern during the next year? A. It will cost con-

Riderably mme. 
Q. How much will it cost; you never figured it 

up, did you? A. Yes. 
Q. How muich will it cost? A Between six and 

seven thousand dollars. 
Q. For salaries·? A. Yes. 
Q. Then you never figured it up, did you'? A. 

Yes, I did; there was $1100. for the captain. 
20 Q. It isn't $1100. for the captain, you know it, 

don't you? A. Well, the ordinance originally 
called for that. 

Q. The ordinance tlhat you certioraried does not 
call for $1100. for the captain. A. The original 
ordinance. 

(l The ordinance that you certioraried, do you 
know what it calls for'? A. Well, then $1000. 

Q. How much the salaries amounted to you 
haven't figured up, have you? A. Yes, I have, but 

30 I haven't kept th~m in my mind. 
Q. You say it is an increase over the cost of the 

old force? A. Yes, sir. 
Q. How much of an increase? A. Well, I would 

have to figure that up. 
Q. Yon never figured it up, did you? A. Not 

figured up the in 1crease; I haven't figured it up 
exactly. 

Q. How do you know what the increase would 
40 he if you don't know w1hat the old force cost? A. 

I figured the salaries on this last bill. 



Daniel H er1·mann- Oross. 

Q. How much did the old force cost? A. I 
don't know what the old force spent. 

Q. ·Then you don't know whether that is an 
increase of money or not? A. vVell, no, not to 
swear properly. 

Q. That is so, isn't it? Then your objection 
is not at all caused by the increase in expense, is 
it? You don't know anything about the increase 

10 
in expense, so your objection does not go to the 
increase of expense, does it'? A. Well, it is an 
increase of expense, that is, these officers are in -
creased, the wages for t!he officers. 

Q. How do you know; you don't kno•w the old 
wages? A. ,v ell, I do lrnmv t:he old wages. 

Q. How much are t~e old wages? A. This one, 
the 20th of December to t'he 1st of January, I say 
where the warrant is for $32.50. 

Q. On thfa one warrant? A. Yes, without the 20 

otllcers. 
Q. You don't know anything a.bout the officers, 

do you? A. I presume they are all alike. 
Q. You don't know how many officers are being 

paid and were being paid during the last year? 
A. That I don't know; I don't think I remember. 

Q. You don't know lb.ow much money was drawn 
out by these so-called police officers out of the 
treasury of the Town of Guttenberg last year? 

30 A. No, I do not. 
Q. Then, of course, you could not make a com• 

parison as to expenses, couldn't you? A. I could 
make a comparison of the expenses of what we 
used to call regular officers at this rate of wages 
the former Board paid between the 22d of De-
cember and the 1st of January. 

·Q. Based on this one warrant? A. Based on 
this one warrant. 

Q. You didn't have that information when you 40 
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applied for your writ of certiorari, did you"? A. 
No, I did not. 

Q. So that when you applied for your writ of 
certiorari you had no information as to the ex-
'pense sheet of the old Board? A. Not to tlhe ex-
pense of the old board, no. 

Q. ·Then that wasn't your objection to this 

10 force, was it, when you applied for the writ of 
certiorari? A. When I applied for the writ of 
certiorari? 

Q. Yes. A. I thought that the sal'a,ry of $1000 
was more tham. what these people were getting. 

Q. You thought that the salary of one superior 
officer "r1a1s more than what the other people were 
getting? A. The otJher two, yes. 

Q. T.hen, in your opinion, you think the Town 
of Guttenberg ought to have a police force wit.h-

20 out a superior officer? A. In my opinion we 
have no right to have any police force, according 
to .the charter of the Town. 

Q. In your opinion did you believe th1at the 
Town of Guttenberg ought to have a police force 
without a superior officer or without superior 
officers? A. Well, I should think ithey ought to 
have a head. 

Q. You think they ought to have a head? A. 
so Yes. 

'° 

Q. And you cer.tainly believe you ought ·to pay 
that head a little more money, don't you? A. 
Not in the Town of Guttenberg. 

Q. Why not? A. Why, we don't have any 
salaries, that is, we Councilmen got to serve with-
out any salary. 

Q. W·hat has that got to do with the question 
of paying a man who is devoting all his time, a 
proper salary? A. He should have a proper 
salary, that is right. 
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Q. So ,that you are satisfied that there should 
be a head of police in Guttenberg? A. It should 
have a head but it would not 1be neeessa,1·y to h1ave 
an officer, we 'Could have a commis,sion or commit-
tee from the Board to do that service. 

Q. You -wouldn't expect a committee from the 
Boa.rd? A. Yes. 

Q. Yon w,ouldn ·t expect a commiittee from the 
10 

Board to chase up policemen and patrol tJw 
At,reets, won]d you? A. 'rl1at isn't the duty of 
the captiain. 

Q. Isn'it the duty of the captain to take chm·ge 
of the officers and see that they do their duty in 
the T:own? A. I suppo,se it is to detail the police 
and to see that the officers are doing their duty. 

' Q. Don't you approve of surh method~ of reg-u-
lation? A. vVhy, sure I approve of people seeing 
that they do their duty. 20 

Q. You wouldn't expect a Committee of the 
Council to give up their time without pray to mn 
around the streets and watch policemen, would 
you? A. Well, no not exactly to run around t-he 
streets. 

Q. '1,hen that wasn't your objection 
o~dinance. What was your objection 
ordinance? A. I objected to it because 
no right, no appropria,tion voted for 
people. 

to 
to 
we 
by 

this 
this 
had 
the 

Q. Well now, suppose you had the money act-
nally in the trea:snry with which to pay for these 
policemen, what does the question of voting the 
money ·by the people have to do with it then? 
A. T,he people should lrave the say in how this 
money should ·be raised an'd spent. 

Q. Did anybody stop them from having a say? 
A. They weren't asked. 

30 

Q. Is there anything in law that provides that 40 

they should be asked? 
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MR. DIXON: I object to that. 

A. I am 1wt a lawyer to tell you that. 
Q. 'l'hen why do you say that they :should be 

asked? A. I 1believe they should be aJsked. 
Q. Well, they didn't vote on anything, did 

they'? A. No. 
Q. And the money was in ,the treasury with 

10 which to pay for these polke officers, you know 
that, don't you? A. I rlon't know whetht>r it 
was or not. 

. 20 

Q. Did you know before you applied for yom· 
writ? A. No. 

Q. So ,that you didn't konw anything- about 
that, did you? A. Aibout the money? 

Q. Yes. A. I don~t think there is any money 
there to pay for it. 

Q. Mayor, wasn't your real oibjection to the ap-
pointment of these poli'Ce officers the fact thait H 
was bejng ·done at a time when you could not vote 
for it, and without ,vonr having anyithing to ~ay 
in the matter? A. No. 

Q. You .swear to that? A. Yes, I do. 
Q. 'fh 1at didn't move you at all? A. Not at all. 
Q. You also say that if t.hiis ordinance is now 

repealed you in turn will not adopt, during your 
term of office, another ordinance provi 'ding for a 

ao police force under tenure of office, is that right? 
A. I will not, without I have the necessary sanction 
from the people; if the people will vote that they 
want this force, if they will vote to that effect, 
I will :bring ,that subject up. 

Q. Under what law can you submit to the peo-
ple the question or whether or not they shall have 
a police force? A. I don't know. 

Q. Don't you know there is no provision for 
su'blnitting tha:t question to the vote~s, and don't 

40 you know that a.s a member of the Board of 
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Council you are in duty bound to exercise your 
judgment in that matter? A. I know that. 

Q. Then why shouldn't you exercise that judg-
ment? A. I think the people are iSupreme and 
they should exercise that power; we are only serv-
ants of those people. 

Q. You have been elected their servants and 
they giv,e you certain powers, and don't you know 

· 10 
that one of those powers is to decide whether or 
not there ,should be a police force? A. I don't 
think we have that right. 

Q. Then you don't know just what powers you 
have, as Chairman of the Board and as ~fayo ,r? 

MR. DIXON: I object to, that as argu-
men t:ati ve. 

A. In this case I don 't know. 
Q. I wsk you again, now to ,state to me just 20 

what 01bjections you have to a regula'l· day and 
night police force in the Town of Guttenberg? 
A. vV ell, I have already answered that, I think 
that the people of the Town have not been ('alled 
to vote upon that subject. 

Q. On what sulbjecit? A. On the subject of 
raising the money to create this here polire force. 

Q. Then that is your only objection? A. 'That 
is the only objection I have. 

Q. You believe the police force is neces isary, 30 
then? A. I ,believe the force i:s nec,es~ary, cer-
tainly. 

Q. And you believe further that a well-·organ-
ized police force requires superior officers? A. 
Yes. 

RE-DIRECT EXAMINATION BY MR. DIXON: 

Q. Isn't" it a faC't that a large part of the police 
duty could be done and has been done by men ap- 40 
pointed as suboYdinate officers without pay? A. 



10 

36 

Daniel H ernnann-Re-Cross. 

Yes, it has al ways been that way before the past 
administration of Mayor Eypper's. 

Q. Under that a:dmini 1stration, the last admin -
istra t:iion of Mayor Eypper, Heither you as a 
citizen nor any other dtizen of the Town were 
kept informed of what money was being p.a.icl to 
policemen or for police duties, were you? A. No. 

RE-CROSS EXAMINATION BY MR. W ALSCHEID: 

Q. How do you know that it has always been 
done without pay? A. Why, I know a lot of 
these special office1~s are subordinate officers and 
had shields and badges , from the Town ; they 
were special office~s without pay. 

Q. You know that they were pa.id . whenever 
they did work? A. They must have been paid 
when they done work, yes. If they made an arrest 

~o I presume they were paid. 

30 

40 

Q. You presume when the made an ar 1rest they 
were paid for that particular arrest? A. I pre-
sume they were. 

Q. But they weren't under particular duty, 
they could leave the T'own when they pleased and 
come back when they pleased, isn't that right? 
A. T'hat is right. 

BY MR. DIXON : 

Q. Mr. Walscheid . ,says that the Mayor is not 
the Chief of Police, don't you know that the 
Mayor has always acted as Chief of Police? A. 
Yes; Mayor Eypper a:eted as Chief of Police. 

The further hearing in the above-entitled 
m 1atJt:er was thereupon adjourned to Tues-
day, February 10th, 1914, at ten o'clock in 
the forenoon. 
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PAUL D. CHASE) sworn on behalf of the Respond-
ents, tei;;tified as follows: 

DIREC'l' EXAMINATION BY l\fR. W ALSCHEID: 

Q. Mr. Chase, where do you live? A. Brooklyn. 
Q. And your address in Brooklyn? A. 39 Rem-

sen 1street. 
Q. What is your ibusiness or profession? A. 10 

Public Accountant. 
Q. And wher·e do you practice your p:rofeSiSion? 

A. In New York, 45 Nassau street, with the firm 
of Townsend & Dix. 

Q. Did the firm of 'f own send & Dix do any 
work for the town of Guttenberg in the line of 
examination of ·books of accounts for the year 
1913? A. Yes. 

Q. And you make any such examination per-
sonally? A. Yes. 

Q. Did you, in the latter part of Deeem·be1·, 
1913, make an examination of the bookis of ac-
eoun t of :the Town of Guttenberg for any par-
ticular purpose? A. Yes. 

Q. And for what particular purpose did you 
then make the examination? A. To ascertain the 
condition of the Police ~.,und as of the 31'st of 
Decem·ber, 1913. 

ao 

Q. In other words, to ascertain what funds 30 
would ·be available for police purposes? A. Yes. 

Q. As of that date, and for what period of 
ti'me? A. I don't quite understand the question. 

Q. Available for what period of time after that 
date? A. For ithe ensuing year. 

Q. For the ensuing fiscal year? A. Yes, sir. 
Q. Which you compare from what time to what 

time? A. The calendar year, from the first of 
January. 

Q. As a result of that examination can you tell 40 
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us how much was on hand rus. of January 1st, 
1913, in this so-called Police Fund? A. Yes. 

Q. How much was there? 

MR. DIXON: I object to that as being 
immaterial. 

A. $4,398.16. 
Q. And can you tell us, from yiour examination, 

10 from what sources this money was derived'! A. 

20 

Yes, sir. 
Q. From wllat sources? 

MR. DIXON: My objection reaches all of 
this testimony. 

l\1R. w ALSCH:IDID : As immaterial? 
MR. DIXON : Yes. 

A. The sources of that amount ,vere the tax levies 
foom 1908 to 1912 inclusive, minus the balance 
ov-eridrawn, brought forward from the prior ad-
ministration; •also minus, of course, the expenses 
for the period, resulting in this 'balance at this 
time. That is the only way I can state it. You 
·don't want me to go into all the details? 

Q. No. So that in :finding this sum of $4,398.16 
. I 

you go back five years? A. I go hack to the fil~s.t 
of January, 1908. 

Q. And there you :find in the Police Fund an 
so over-drawal? A. An overdarw balance of $201.90 

Q. ( BY MR. DIXON). By that you mean a de-
ficiency? A. Yes. 

Q. And then, according to the books, what were 
the levies provided for in the su·bsequent years? 
A. Do you want me fo detail them? 

Q. Yes. A. In 1908, $2,091.71; 1909, $2,086.82; 
1910, $2,049.78; 1911, $2,043.92 and 1912, $2, 
\>74.87 . 

. Q. These levies, according to the bookso, and 
40 · 

according to your examination, were levies spe-
cifically made for police purposes? A. Ye·s 
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Q. (BY MR. DIXON) :·Now, is that a fact? A. 
Yes, it ·was a regular levy. The Town books would 
shew it if you want to go back and verify it . It 
\~-as a :vroportion of the tax levy that was specifically 
sd aside. 

Q. Hhere do you get that from? A. From the 
books. 

Q. You say "set aside"; who set it aside? A. lu The rrown, eonfirmed by the Board of Assessors ; 
it was a regular tax levy. 

Q. Hid you credit any other ,sums . into thjs Sf>-

called Police Fund? A. Yes. 
Q. ·what other sums'! A. I can't give. you the 

details from my present papers here, but they 
amouuted to $3,345.80. ·These are the result of 
the fines and other miscellaneous sources of re -
ceipts which, during those four or five years, had 
been received and credited to the Police Fund. A 20 

greater part of them, as I remember it, were fines 
levied iby the ...Recorder, etc . 

Q. And are there .any other credits? A. 'rhose 
are the only credits. 

Q. And that gives a total fund, for the period 
of from mos to and including 1912, of how much? 
A. It gives me total credit :s of $1,429.90. 

Q. That does not take jnto consideration, does 
it, the amount appropriated or fixed hy the Town 

80 for police purposes for the year 1913 ·? A. I 
wouldn't want ·to swear to that without going 
back and looking at the record. 

Q. Then what you have down as the figures for 
1912 awe the figures which compose the tax levy 
for 1913? A. Probably. I should . want to verify 
that before I actually swore to it. I am referring 
to the tax levies of 1908, 1909, 1910, 1911 and 
1912. 

Q. T'hose are the levies you have spoken about 40 
and are the levies which were made in those 
years? A. Yes. 
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Q. To ·be made in December of that year? A. 
Yes. 

Q. And to be us ed in the next subsequent yea1·? 
A. 1 think that is right. You will notice that t.he 
record sho ,ws that I have got the five years in. 

Q. Now, what were the disbursements agairn"t 
these total credits for the same period of time as 
is covered by the credits'? A. I:i'irst, $9,690.01 for 
ordinar y expenses; second, the technical expense 
of $201.90, being the debit 'balance brought over 
by the prior administration; anl, third, the item 
of $2.82, representing the Police :v~und share of 
S'aid remitted taxes. \Ve find, of conrse, that 
certain taxes had been 1·emitted and we ha:d to 
charge back the distributive :share that the Police 
Fund bad in the nriginal taxes, and those figures 
will give you the balance which I spoke of. 

Q. That gives a total expenditure against 
credits of ho-w much? A. $9,894:.7 4. 

Q. Leaving a balance as of January 1st, 1913, of 
how much? A. $4,398.16. 

Q. As of what date? A. As of December 31st , 
1913, or January 1st, 1914. 

Q. Now, doe 1s -that include the appropriation for 
police purposes, levied in the year 1913 for use 
in the year 1914? A. It does not. 

Q. And fr1om your examination of the books 
and records what does that amount to? A. ~rhat 
amounts to $2,900. In addition there was a]so 
received during the year 1913, up to the 29th of 
December, for fines and so forth $278.60, which is 
in addition to the amount I have alre 1ady spoken 
of. 

Q. And in addition to that do you find upon 
the ·books the transfer of any moneys into the 
Police Fund? A. I did. 

Q. What did you find? A. I found from the 
minutes a duly authorized transfer from the 
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Saloon License Pund to the Police }1,,uncl of 
$3,000, taken December 8, 1913. 

Q. And you found such an actual transfer upon 
the Trea;surer's , books? A. I did. 

Q. rrhat brought us down to what date? A. So 
far as the credits are concerned, down to the first 
of January, 1914. 

Q. Will you tell us, then, what the total credits 10 
in favor of this Police Pund were as of January 
1, 1914? A. Before I do that I must tell yon about 
the expenses for 1913. 

Q. I want the gross cr~clit,s as appears upon the 
records. A. I answer that the total amount avail-
able -

Q. Are you giving me the gros's credits now or 
the net? A. I was going to give you the net. 

Q. Give me the gross credits first for the year 
1914? A. I ·can't give them to you in that shape. 20 
I haven't deducted the expenses for 1913 yet. 

Q. I want to show upon the rec 1ord just how 
you arrive at them; in other words, I want to 
make th 1at subtraction upon the record, all(1 then 
I want the gross credits without the charges 
against them for the year 1913, and then I want 
you to put the charges against them and give me 
the net result. A. Oh, I see. The ledger ,shows 
that on Decemher 31, 1913, there was a gross 30 
credit of $10,576.76, and that the actual expenses 
of the Police Department :for tihe year 1913, as 
shown by the books, were $2,780.29, which, de-
ducted from the ledger credit before spoken of, 
show;s a credit balance to the Police 1:i'und, as of 
the first of January, 1914, available for use, of 
$7,796.47. 

Q. And is that the sum which you say is avail-
able for Police purposes during the calendar year 
of 1914? A. It is. 40 
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ORos-s ·EXAlVIINA'l"ION BY Mn. DIXON: 

·Q. You made these examinations and c:alcula -
tions yourself, dfd you? · A. I did. 

Q. For the firm of · T1ownsend & Dix? A. Ye:s. 
(~. Is that the firm that made the inves[igation 

of the general accounts of the T,owu of GnL ,Leu-

berg in 1913? A. Yes. 
10 Q. And made it at the solicitation of Mayor 

20 

Eypper to the Grand Jury of Hudson County, if 
you know? A. I know we were originally em-
ployed by the Grand Jury and suhs-equently 'by 
the Town of Guttenberg as well. 

Q. And did you have to do with the actlial ex-
amination made a.t that time? A. Yes. 

Q. And you are familiar with that report? A. 
Why, i'S this a copy of our report ( witness referr-
ing to paper) ? 

Q. That is a copy, errors and omissions ex-
cepted. A. 'Then I am familiar with it. If it is 
a correct ·printed copy of our report I do not know 
about it. 

_ Q. Diel you examine ,the :socalled Police 11,uncl 
at that time? A. Yes. 

Q. And make a report upon it? A. I don't re-
mern'ber that I made a special report as: to what 
the 1balance stated in the balance-sheet would 

ao finally show. 

40 

Q. You have made these calculations from the 
y(;ar 19'08? A. Ye:s. 

Q. In making those calculations it was, of 
course, necessary for you to ascertain the amount 
expended in each year for the inaintainance of 
the Police Department, was it not? A. Yes. 

Q. Will you state what was expended in each 
year for ,that? A. I haven't the figures for that 
in each year; I gave you the total. 

Q. Where did you get the total from if yon 
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haven't the years? A. I got it from tlw books of 
the T;own, and my wo-rking paperR here do not 
coatain the details of the expenditures., hut the 
amounts given were taken from the ledger of the 
Town of Guttenberg. 

Q. Well, can yon furnish ns with that detail? 
A. I could. 

Q. W'ill yon senrl a statem~n t of that as soon as 
possible? A. YeR. 

Q. I won]d like to have in detail the expenses 
of the Police Department in each of those years. 
Now, you credit this fund with a certain amount 
that you say was levied as a tax in each year ; 
where dicl yon get the information with regard 
to that? A. Fro1n the official assessment roll - r(}]l 
book, I believe they call it. 

Q. You found no special appropriations made 

10 

by the Board of Council or any other authority 20 
<l nring those years, have yon? A. I don't re-
member. 

Q. Any appropriation voted upon by the people·? 
A. These amounts, as I told you, are the official 
amounts levied in the tax levy and confirmed by 
the proper authorities. 

Q. As I understand it, you ascertained the 
~ources from which this credit is made up? A. 
Yes. 

Q. Did you as.certain whether or not any moneyi-; ao 
raised upon bonds have been appropriated or 
placed in the Police Fund account? A. In answer to 
that I will say that I don't remern ber. I don' L 
say "no, but I say I don't remember; this hap-
pened a long· while ago. _ 

Q. When did you make this examination? A. 
Oh, this examination was made last spring. You 
mean this particular thing? 

Q. Yes. A. This was made late in December, 40 
but I didn't go into anything like that. 
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Q. Didn't you ascertain from the year 1908 up 
to January 1st, 1914, the sources from which the 
Police Fund was made up? A. Oh yes, I told you 
that. 

Q. You mean to say now, then, that there ,vas 
some of that money from the sale of the bonds 
of the Town? A. No, I don't say anything of 
that sort. I say the credits which I have put to 

10 this Police Fund were entirely derived from th~ 
tax levies. 

MR. W ALSCHEID : Tax levies and fines? 

A. (Continuing) Tax levies. and fines, yes. 
Q. Do you mean that all moneys had been col-

lected from taxes? A. I didn't say it all had beeil 
collected; I say it had been levied. 

Q. Then you mean there had been a paper levy; 

20 
it was all shown upon paper? A. I say the official 
levy ·by the Board of Assessors amounts to that 
fund and it is therefore available for the Police 
Fund. 

Q. Did you find out how much there is. actually 
in hand'? A. In cash? Yes. 

Q. How much? A. I can't tell you, because I 
haven't got my figures here, but it is all of recorJ. 
on the books. 

Q. That wont help us. A. I haven't the books 
ao-· of the Town here; if I had I would show you in 

a few minutes. 
Q. Is there anything on hand in cash? A. You 

mean, is there still anytliing paid ·t 
Q. I mean, is there in cash in hand any fund in 

the treasury? A. It is impossible fo.r me to answe1· 
that, but if you will put your question in another 
way I will say that there were unpaid taxes, in 
which the Police Department was entitled to share, 

40 -not paid at the time in cash, 'but a good asset . 
Q. Can you refer to this report and tell us how 
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much there was of uncollected taes up to 1913? 
A. The answer that I am about to make is made 
from a printed copy of our report and I reserv, ~ 
the right to see taiat it agrees with the facts. I 
answer tllat there were uncollected taxes of 
$83,177.74. 

Q. N\ow, under the hook-keeping that you adopl j-
ed in order to find this socalled balance, what prn-

10 
portion of that shonld be charged against the 
Police :B__,,und, so-ealled, from the year 1908 to 1914? 
A. That should be charged against the Poliee 
Fund? 

Q. Yes. A. May I ask yon to put that question 
in this way: "How mnch of that uncollected taxes 
was derived from the police levy?" That is a little 
more exact. This $83,000, Mr. Counselor, repre-
sents the total of uncollected taxes levied against 
the real estate; as you knmv, those taxes are ap- 20 

portioned by the Council to various department.is 
and the tax levy, as levied, contains an exact per-
centage of the whole levy appliicable to each de-
partment. 

MR. W ALSCHErn : And applicable to each 
year? 

A. ( Continuing) Yes, each year. 
Q. That percentage, then, is a part of that defic-

iency of $83,000? A. I can't use the wo1~d "de- 30 

ficiency"; it is an asset, not a deficiency. 
Q. It is a debt, that is all? A. It is not a debt; 

properly, it is an asset--absolutely good asset, 
with a lien on real estate. 

Q. I think it is not a good asset. A. I give it 
to you as my opinion that it is a good asset. 

Q. And I give it to you as my opinion that it is 
not a good asset, ibeca use it has never been legally 
appropriated. A. vVell, that is another matter. 40 

Q. vVhat I am calling a deficienrey you cal] an 
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asset, but we wont quarrel about that. What l 
want to know is what proportion of that goes into 
your computation to make up the credit balance 
of 1914 of the Police Fund? A. I cannot answer 
that question without reference to the books of 
account. 

Q. ( BY MR. w ALSOHEID:) The percentage 
would vary each year, ,vouldn't it? A. That is 
impossible to answer. I am talking about what 
the condition was at the first of January) 1913. 

Q. (BY MR. DIXON:) All you are giving us 
there are sohe figures that you found in the books? 
A. No, sir; I am giving you the facts in rega1~d to 
the amount of the uncollected tax levy which was 
applicable to the Police Fund, but I cannot give 
you the exact figures because I have not the books 
of the r:rown of Guttenuerg here. If I had them 

20 here I would give it to you in two minutes. 
Q. Well now, in making up accounts of this kind 

you don't take into consideration the legal prorp-
ositions involved at all? A. That is a general 
question, is it? 

(l Yes. AI can't answer it that way. You had 
·better ask me particularly in regard to this case. 

Q. Well, did you investigate to find out hy what 
methods thase various appropriations for the so-
called Police Fund were made during the years 

ao that you have testified? A. No. 
Q. What books did you use to make your cal· 

culations? A. What calculations? Please be a 
little more specific. 

Q. Why, the calculations to whkib. you have 
testified? A. The offiicial assessment roll. 

Q. Any others? A. I -can't answer that gen-
erally. 

Q. What do you mean hy "the official assessme11 t 
,o roll"? A. Why, the assessment roll which had 



been l'.ertified lJy the County Board of Assessors. 
Q. AnJ, of course, in arriving at these balance~ 

you also used the other hooks used by the Treas-
u rer and Collector of 'raes, did yon not? A. 
Certainly. 

}IR. VV ALSCI-:IEID : l would like to off et, 
as a tabulation of the results of Mr. chase ~s 
investigatio ,n, the report of Messrs. Towr.- 10 

send & Dix, which is dated December 29th, 
1913. 

)fa. DIXON : I oujett to it, on the ground 
that it is immater·ia1 and irrelevant; nnd 
further, upon the ground that H is not. com-
pet€nt at this tjme. 

)ifR. WALSCHErn: You don't object to H 
as a ta hulation of what )fr. ( 1haRe has testi-
fied to, do you? 

MR. DIXON: Well, the ohjection does go 
to that, for this reaRon: That Yr. Cb..ase 
has been unable to give any kind of deaiL 
I thjnk he has not given us a single detail 
jn respect to the final fignreR he arrived at. 

:Mu. W ALSCHEID : Well, you have Mr. 
Chase here and he will furnish you with 
anything you want; or if you want him to 

20 

do so he will come back here for furthe1· 
cross-examination equipped with such fm·- ao 
ther data as you may require. If you will 
state to Mr. Chase just what you want b_c.; 

will furnish it. He has told you that the 
only reason he didn't answer was that he 
didn't have the details here. 

Q. Mr. Chase, didn't you understand what you 
were to be asked about here? A. If the Town of 
Gutten 'berg books were here I would answer yo11 
in two minutes. 

Q. Well, Mr. Chase, I wish you would furnis ·11 
40 



Paul D. Chase-Gross. 

me with a ,statement containing the details of th,~ 
Police expenses for each of these years-- I say 
"details" ; I don 't mean each voucher, but the year-
ly expense; and also furnish me with a statement 
of the amount of the tax arrearages that wouU 
affect t:he ·Police F.,und, up to December 31, 1913. 
I think those are all that I require in connedion 

10 
with this offer. A. vVhen will those be required'? 

20 

30 

40 

Q. I would like them as soon as possible. 

MR. ,VALSCHEID: Do you want Mr. Chas:, 
to come back here and swear to that? 

)1R. DIXON : N·o, if he will send me a 
copy of them. 

MR. w ALSCHEID : If he will send you R 

copy and send me a copy of what he send~ 
you that will satisfy you, so far as this offer 
is concerned? 

i\1R. DIXON: Yes. 

Q. Would you at the -same time be able to find 
out what moneys had been transferred to the Polic~ 
Fund from other sources during that time, that is, 
from liquor licenses or any other sources? A. 
Yes. You want transfers to the Police Fund dur-
ing the while period. 

MR. w ALSCHETD: I now offer this tabu-
lation, as a tabulation of the testimony of 
Mr. Chase. 

MR. DIXC>N : I object to it, on the ground 
as being immaterial. 

( The document referred to is marked Exhibit D-1 
and is as follows : ) 
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TOWN OF GUTTENBERG: 

Report re Amount of Funds A vailable for the 
Police Department For the Fis :cal Year 

Beginning January lst, 1914. 

Decem 1ber 29th, 1913. 

Honorable Mayor and Council 
of the Town of Guttenberg, Guttenberg, N. J. 
Dear sirs: -
In accor.dance with you instructions, we have 

examined the records of the Town of Gutt-
enberg to ascertain the amount of fund ·~ 
available for the PoHce Department for the 
fiscal year ·beginning January 1st, 1914, and 
beg to report as follows : 

IO 

We find the balance on hand une~- ::o 
pended at January lst, 1913, was .. $4,398.lti 
and that there has been received 
during the year to and including 
December 29th, for F'ines ....... . 
and that upon December 8th, 
1913, there was transferred from 
the Saloon License Fund to the 

278.60 

Police Fund ..................... 3,000.0U 
'This transfer was duly authorized 

by the Council at the meeting of 
November 17th, 1913 (see page 
78 of Minute Book), in accord-
ance with Section V of Tax Ordi-
nance (,see page 55 of Minute 
Book) adopted July 21st, 1913, 
To wit: 

Forwa~d .. . ... $7,676. 7f5 

30 

40 



10 

50 

Oolloqwy . 

SEOTION V : 
"All moneys and revenues received during the 

said fiscal year, by the Town or for its use, 
other than moneys raised by local taxation 
may be added and expended by the Town 
Council for any and all purposes en umerar-
ed in the first section of this Ordinance, in 
addition to the sum specified in said set:-
tion, and in addition to the l1mit of expend1• 
tnres mentioned in said Section or in the 
dis,cretion of the ·Town Council, may be used 
for any other la,vfnl Town purposes whatso-
ever". 

Brought , forward .... $7,676.76 
'l'he expenses for the year 1913 

were: . 
For salaries of the Police Force, 
$231.67 prr month, .... $2,780.04 

And a charge of. .............. 25 
for the share of the Pol1ce Fund 

20 in certain 'l'axes 011 Lot N0:. 736, 
remitted by the order of the 
Council. 

30 

40 

2,780.29 

$4,896.47 
vVe find that the amount approp-

riated ·by the Tax Levy for the 
Police in 1914 is ................. 2,900.00 

( See Minutes of Meeting July 21st, 
1913, pages 55 and 56 of the Min-
ute Book) making a total fund 
available for the ;Police Fund ,in 
1914 · .. · ........................ $7,796.47 

We find that the Minutes show 'that 
the cost of the Police Depart-
ment foi the fiscal year, beginn-
ing January 1st, 1914, as consti-
tuted, amounts to. . . . . . . . . . . . . . 6,100.00 

Showing excess of appropriation 
and unexpended balances for the 
fiscal year. . . . ................. $1,696.47 

Yours faithfully, 
TOWN'SEND & DIX. 



Emil N othacke.i~Direct) Gross .. ... 

EMIL °So'rRACKER, sworn on behalf of the Re-
spondents, testified as follows: 

DIRECT ExAMINA'l'ION BY MR. ,v ALSCHEID: 

Q. Mr. Nothacker, where do you reside? A. 2124 
1,wenty -seventh street, Guttenberg. 

Q. Do you hold auy official position in the r:rown 
of Guttenberg? A. Yes sir, I am Clel'lr of the 

10 
':rown of Guttenberg. 

Q. How long have you been Clerk of the Town? 
A. Since January 1st, 1908. 

(cl, And as such do you keep the minutes of the 
Town Council? A. Yes, I keep the minutes of 
the Town Council. 

Q. And as such do you have charge of the ordin-
ance book of the Board of Oouncil? A. Yes, sir. 

Q. Have you that ordinance book with you? A. 
YeB, sir. 

Q. Will you please produce it? A. ( The wit-
ness produces the ordinance book). 

Q. Have you an ordinance under A]_ate of July 
21, 1913, in relation to taxes? A. Yes, sir. 

Q. Is that the signature of Charles A. Eypper? 
A. Yes, sir. 

Q. vV as he then Mayor of the Town? A. Yes, 
sir. 

Q. And is that your signature? A. Yes, sir. 
Q. As Clerk? A. Yes, sir. 
Q. And that is the seal of the Town? A. Yes, 

sir. 

MR. ,v ALSCHEID: I offer this ordinance, 
it being the ordinance which was read in 
evidence yesterday ( Monday, February 9, 
1914) :as Schedule A. 

Q. Now, have you the Minute Book, Mr. 

20 

30 

Notacker? 1A. Yes, sir. 40 
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Q. Have you in the Minute Book a resolution in 
the year 1913, directing the Town Treasmer to 
trans.fer the sum of $3,000 into the Police Fund? 
A. I know I have got it in here, yes sir ( witness 
referring to the Minute Book). 

Q. Gan you find it? A. Yes sir, I have it. 
Q. What minutes do you refer to? A. Minutes 

10 of regular meeting of the Council, held Monday, 
November 17, 1913, -at the 'rown Hall. 

ao 

Q. vVill you read from those minutes the resolu-
tion making this transfer? A. The resolution 
reads as follows: 

On motion of Councilman Muller, and 
seconded by Councilman Buesser, it was 
unanimously R:ms0Lv1m, that the Treasurer 
transfer from the Saloon License Fund to 
the Police Fund the sum of ·$3,000 to cover 
the oost of additional police contemplated 
increases. 

Q. And was that carried? A. Yes, sir. 
Q. Do you, subsequent to that date, find in your 

minutes the recoi,d . of any communication from 
the Treasurer of the Town, informing you that 
the transfer has been made? A. Yes sir, I have 
the communication right here. 

1Q. And on what page of the minutes do you 
80 find that? A. Page 86. 

Q. Who •at that time was the Treasurer of the 
Town? A. William J. Eypper. 

·Q. What is th:at communication? Will you 
kindly read it? A. The communication is as 
follows: 

"Guttenberg, N. J., Dec. 8, 1913 .. 

"Hon Mayor and Members of the Council 
of the ·Town of Guttenberg, N. J. 

·"Gentlemen : 
In acco~dance with your resolution adopted 
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at a i-ecent meeting of the Board, I have this 
day transferred from the License account 
which shows a balance of over $7,000, the surd 
of $3,000 to the Police account, which will 
wil be more than sufficient to cover the addi-
tional police authorized by the ordinance re-
cently adopted. 

Yours truly, 
WILLIAM J. EYPPER, 

Town 1Treas'r." 10 

Q. And at what meeting o.f the Board of Council 
was that received? A. A regular meeting of the 
Council held Monday, December 8, at the Town 
Hall. 

CROSS ExAMINA'l'ION BY .YlR. DIXON: 

Q. Do you keep a typewriting machine in your 
Council chamber? A. No sir, we have none. 

Q. Do you do work on the typewriter yourself? 20 

A. No, sir. 
Q. Referring to this resolution on page 78 that 

you have read, you will notice it is a typewritten 
sheet pasted on that blank page, isn't it? A. That 
is the way we keep our minutes. 

Q. I didn't ask you that. That is what it is, 
isn't it? A. That has been pasted in there, yes. 
It is cut off in sheets. 

MR. Vf ALSCHEID : 30 Oh, answer yes or no. 

Q. It is, isn't it? A. Yes, sir. 
Q. Who comp:a.red that? A. Why, I dictated 

that and the stenographer typewrites it, and I 
paste it in the Minute Book. 

Q. You dictate it? A. Yes. 
Q. ·well, why wasn't it all written on one sheet 

of paper? A. Sometimes there is a short piece 
and I cut them off. If there is a piece left over 
for the other side I take it and put it in, and some- 40 

times it is :a different form. 
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Q. This piece of paper containing the resolution 
seems to have been cut nearly half way down and 
another piece of pape1· added to it'? A. Well, 
don't that follow this? 

Q. ,ven, does it? A. Yes, you can see that. 

MR. vV ALSCHErn : .Just answer the ques -
tions. 

Q. Did you write that before the meeting or 
after the meeting? A. Why, after the meeting, of 
course. 

Q. Do you mean to say that somebody got up 
and made that verbal motion to that effect? A. 
Well, it states so there, yes. 

Q. Somebody made a verbal motion to that 
effect and you carried it in your mind? A. I don't 
carry it in my mind. 

20 Q. What did you do, take it down? A. I take 
it on a blank piece of paper on my own minutes 
as they tell me and I have it typewritten. 

Q. Then you would hand that to your steno-
grapher and have her typewrite it? A. Yes. 

Q. vVhy should she typewrite the first part of it 
on a piece of blank paper and the bottom part of 
it on another piece of blank paper? A. Say, for 
instance, here - suppose there is a piece off here 
(indicating) . 

so Q. Why should she do that? A. I will explain 
that to you now : The same as if there is a piece 
that comes here and I have to put that piece on 
here to put it over on the other side, don't I? 

Q. ·The very top of this sheet of paper on page 
78 is not the original top of the sheet but the bot-
tom of the sheet, isn't it? A. It is put on the top 
of that sheet to fill the other half on the other side. 
Don't you see if there is a piece left like this that 

40 piece is left the same way. Now, here is a whole 
sheet again. 
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Q. Did you write all those things out in your 
own handwriting? '.A. Yes. 

Q. At that meeting? A. Some of them; some of 
them were given to me in typewritten form. 

Q. And then you paste them in there? A. Then 
I paste them in there, yes. 

Q. And you don't show who voted for it, do you? 
A. Yes, sir. It s:ays "unanimously." It shows 

10 
here at the first of the meeting who were present. 

Q. You don't keep a record of the ayes and noes'? 
A. I do now, yes sir, but I didn't at that time. I 
generally made is "unanimou:s" if there was a unan-
imous vote. 

·wrLLIAM J. EYPPER sworn on behalf of the 
Respondents, testified as follows : 1 

20 

DIRECT ExAMINA'nON BY MR. VV ALSCHEID: 

·Q. Mr. Eypper, where do you reside? A. 108 
25th Street, Guttenberg, N. ~J. 

Q. And do you hold any official position in the 
Town of Guttenberg? A. Yes, I am Town rrreas-
urer. 

Q. And how long have y;ou been 'Town rrreasurer? 
A. 1Since the early part of 1908. 

Q. And have you charge of the books of account? 30 
A. I hav:e. 

Q. Do you also collect the moneys received for 
liquor licenses in the Town·? A. I do. 

Q. Do you know how many liquor licenses were 
granted by the Town of Guttenberg during the 
year 1913? 1A. Close to 50; I think it was 48. 

(~. And do you know how much a liquor license 
cost in 1913? A. $150 each. 

Q. And in your books of account do you keep a 
separate 1fund for the moneys received from liquor 4 0 

licenses? A. Yes. 
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Q. And what do you call that fund? ~- Saloon 
license. 

Q. In :Xovemuer, 191:\ was th01·e a bala11ce in 
that fnlld'? A. Yes. 

Q. On November 17, 1913, what _was the balance 
in that fund? A. fo excess of $7,000. 

Q. And did you 1·rceive a communication from 

10 the Town of Guttenberg subsequent t,o the 17th day 
of November, 1913, 1·equesting you to make n trans-
fer of moneys out of that fund? A. Yes. 

20 

Q. ·what was that req1wst which you received'? 
A. It was a resolution directing me to transfer 
$3,000 from the Saloon License Fund to the Police 
Fund. 

Q. And did you make that transfer? A. I did. 
Q. And did you communicate the fact of such 

transfer to the Boa~d of ·Council? A. I did. 
Q. By letter? A. Yes. 
Q. And in this the letter ( counsel indicating to 

the witness the letter read by the preceding wit-
ness, which is found on page 86 of the minutes of 
the Board of Council of the Town of Guttenberg)? 
A. That is the letter. 

Q. Mr. Eypper, can you tell us what the appro-
priation for police purposes for the year 1914, that 
is the appropriatiion levied in 1913, was? A. Yes, 

ao sir. 

40 

Q. How much was it? A. $2900. 
Q. Can you also tell us what balance you had on 

hand of January 1st, 1914, available for police pur-
poses? A. Yes sir, $7,796.47. 

Q. Does that include the appropriation just 
mentiioned in the preceding question? IA. It does. 

MR. DrxoN: It iR understood that this is 
all taken under objection as to its materi- . 
ality. 

MR. w ALSCHEID : Why yes, I suppose 
your objection goes to the legality of it. 
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Q. Where did you get your inform ,ation from as 
to the amount appropriated for the year 1914 and 
to be levied in the year 1913 for police purposes? 
A. Why, from the budget for the year; I also got 
it from the tax rolls of the Town; also from the 
tax collector's books. 

Q·. And do you know the budget which was 
levied in the year 1913 for the Town of Gutten-
berg? A. Yes. 

Q. I show you an ordinance ( showing witness 
the ordinance hereinbefore introduced in evidence 
as Schedule A) and ask you whether you recognize 
that as the budget of the Town of Guttenberg to 
be levied in the year 1913? A. I do. 

Q. And have you 1·eceived moneys friom the col-
lector of taxes, collected by him for and on acount 
of the budget just shown you? A. I have. 

Q. Can you · state how much you have received 20 

on acount of that budget? A. Not exactly. 
Q. Can you tell us what the annual appropria-

tions for police purposes, according to the budgets 
of preceding years, have been? A. No, I can't give 
you the exact amounts; I can only give them to 
you approximately. 

Q. You can't give us the amounts? A. No. 
Q. Can you tell us, what the amount of outstand-

ing taxes in arrears as of January 1st, 1913, 30 
amount to? A. Yes, $83,177.74, and the1~e was 
interest amounting · approximately of $4202, making 
a total of $87,380.38. 

Q. Can you tell what your oollections have 
amounted to since January, 1913? A. Since the 
firs t of January on .account of taxes there has been 
collected $45,366, and this shows that there is a 
balance iof delinquent taxes still to be collected 
of $42,014.28. 

Q. ·That does not include the budget of 1913? 4 0 

A. No, it does not. 



58 

William J. Eypper-Cross. 

Q. And by the ''''budget of 1913" I mean the 
moneys to be levied in 1913. How much does that 
amount to? A. $67,915.42. 

Q. Making a total of hiow much? A. $109,-
929. 70. 

Q. Now, can you tell us what has been collected 
during the year, on acoount of the delinquent 

1.o taxes? A. There has been oollected $27,440.86. 
Q. This budget of 1914, collectible in 1913, be-

came ,due and payable as of December 20, 1913? 
A. Correct. 

Q. 'That is also in arrears? A. Yes. 
Q. That is, the uncollecterl portion of it? A. 

Yes. 
Q. Are there any other sources of revenue to 

the Town? A. Yes. 
Q. What are they? A. There is the addition 

20 of interest on those taxes from January 1st, 1913, 
which would amount to approximately $2400; there 
is interest due on $62,000 worth of unpaid assess-
ments, amounting to $6,000, and there is a fran-
~hise tax, $1500 of which is unpaid. 

CROSS ExAMIN ATION BY MR. DrxoN : 

Q. How long have you been Treasurer O'f the 
Town? A. Mr. Dixon, I was ,appointed soon after 

ao the first of January, 1908-not the 1st, but within 
two or three weeks of that time. 

Q. To the present time? A. Yes, I am still 
Treasurer; I have been re-appointed. 

Q. You are a brother of Mayor Eypper? A. 
Yes, sir. 

Q. You have always kept him well posted upon 
the financial condition of the Town, so far as you 
knew? A. Yes. 

Q. Do you know Louis Foreman, the Vice Presi-40 dent of the Trust Company of New Jersey? ~-
Yes. 
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Q. Is that the only bank in which the funds of 
Town are kept? A. Yes. 

Q. I read tio you from a letter dated January 5, 
1914, signed by Mr. Foreman, dfrected to Daniel 
Herrmann, Mayor, in which, among other things, 
he says: "''re also beg to advise you that we have 
received from the Town of Guttenberg a demand 
note for $15,000, in accordanre with a resolution 10 
passed by the Board of thirteen, authorizing them 
to borrow from us the above amount"; do you 
know anything about that note? 

MR. vVALSCHEID: I object to that as im-
material and irrelevant. 

A. Yes. 
Q. Do you know that such a note was signed 

by Mayor Eypper? A. I do. 
Q. Do you know Frederic Rider, county col- 20 

lector? A. I do. 
Q. I read you from a letter signed by Mr. Rider, 

dated February 15, 1914, dilected to the Hon. 
Daniel Herrmann, Mayor. He says: "As yet, 
Guttenberg has failed to pay any portion of its 
county taxes amounting to $17,611. 78." Has the 
Town that fund in hand with which to pay those 
taxes? A. Yes. 

Q. Where is it? A. In the bank. 
Q. Which bank? A. Part of it is in the First 

National Bank of Guttenberg in the c;ollector's 
account and the balance is in the People's, now 
called The Trust Company of New Jersey. 

Q. How much have you, all together, in those 
banks? A. Why, approximately - I can tell you 

30 

in ia moment. ( Witness does siome figuring.) 
There is $22,375 in those two banks now, and off-
hand I can't say how much I have in the First 
National Bank of Hoboken. I have a separate 40 
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fund down there to pay off some bonds which a re 
payable there, I think between five hundred and a 

thousand dollars down there. 
Q. Did you have such an amount sufficient to 

pay those taxes in December 31, 1913? A. I did 
not. At no time during my incumbency as 'Treas-
urer were the taxes sufficiently collected to pay 

10 the CJounty; taxes at that time had not come in 
to the collector until a considerably later time than 
that and th<=' County Treasurer has never hereto -
fore received the county taxes from the town of 

Guttenberg earlier than April or May, and there 
have been times when he has not r eceived it for 
:1 year therea:fter. 

Q. ·who is the eollector of your taxes in the 
Town of Guttenberg? .A .. • James ~T. Cauld:field. 

Q. How long has he been collector? A. I 
20 oouldn't say. He has bt=>en collector about five or 

six years, I should say. 
Q. How do you rnforce the collection of these 

taxes? •A. Well, that is the collector's duty. 
Q. Well, isn't it the duty of the councilman to 

direct their collection? A. I don't know. 
Q. You don't know that? A. No. 
Q. Is there any way that the citizens know how 

much their taxes taxes are delinquent how 
so much money is being spent in the Town each year? 

40 

A. Yes. 
Q. How is that known to them? A. No later 

than last summer when the firm of which Mr. 
Chase is a member made an examination of the 
books to verify the amounts that were due the 
Town by different tax-payers, we sent a notice 
to each individual tax-payer in town a memo-
randum showing just exactly what taxes and 
assessments they owed on their property. 

Q. ,vha t I mean is, do you as Treasurer make 
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any report to the lloard as to the financial con-
dition of the t-0wn '? A. There is a report made 
annually. 

Q. Annual report? A. Yes. 
Q. Does the Mayor advertise that? 

MR. w ALSCHElD: Oh, I object to that. 
How does he know? 
MR. DrxoN: He knows about the financial 10 
condition. 

A. I know there is a report made every year, Mr. 
Dixon. 

Q. Is the report published'? A. Printed in the 
same form in which you see that copy of Town-
send & Dix report. 

l,l. And that has been done every year'? A. Yes. 
This last report of Townsend & Dix acted as the 
report for last year·, that is, it took the place of 20 
the one usually is,sued on the first of the year. 
The books weren't in my possession in time to 
make the necessary report last year and they com-
piled the report of which you have seen a copy 
'here. 

Q. But other than that you have always made a 
report which has been published each year? A: 
Yes. 

Q. 'rhis last year, 1913, you didn't make such a 
rnport? A. No, 'l'ownsend & Dix made it. Mr. 
DiX!on, I want to state that when you referred to 
last year I didn't understand that you meant for 
the year 1913. Is. that what you did mean? 

Q. Yes. A. For the year 1913 I have not yet 
compiled a report. 

Q. But you did compile one for the year 1912? 
,A__ Yes. 

Q. Which was published in 1913? A. No, the 

80 

one prior to 1913 was compiled by Townsend & 40 
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Dix. 'The one for the calendar year 1913 I am 
working on now. 

Q. But in 1912 you did publish a report for 
1911? A. Right. 

Q. And does that report show the moneys 001-

lected from licenses and taxes, and from all other 
sources? A. It is a complete copy of all my 

10 books, oontaining itemized receipts ,and itemized 
expenditures. 

Q. And do they show the amounts appropriated 
for Police Funds? A. The appropriations, I be~ 
lieve, are shown on the first pages of the report, 
although I am not certain of that. 

Q. Do they show the amount disbursed from 
the Police Fund? A. Oh, yes. 

Q. And those are, therefore, accessible for all 
the years excepting 1912? A. Mr. Dixon, you say 

20 except 1912. I have told you Lefore tliat that is 
accessible, too, in the shape of a report from 
Tiownsend & Dix. 

Q. ( By Mr. W alscheid) And that runs to April 
3, 1913? A. Yes, the report of Townsend & Dix. 

Q. So that there is no report from May 1st to 
December 31, 1913? A. No report yet, but it rs 

in process of collation now. 
Q. That wiould include all of 1913? A. Yes, 

30 that will close up 1913. 
Q. It wi1 include from January 1st to Decem-

ber 31st? A. No, it will include from the time 
Townsend & Dix's report covers. They cover from 
April 30 and my report will be from May 1st to 
December 31st. 

BY MR. W ALSCHEID : 

Q. Townsend & Dix opened a new set of books 
for you as of April 30, 1913? A. Right. 

40 Q. Mr. Eypper, has the county collector de-
manded of you the taxes for the year under the 



63 

Emil Nothacker - Direct) Cross. 

budget of 1913? A. Yes sir, he has asked me to 
send them as soon as I conveniently oould. 

Q. When did he do that? A. I can't sav Mr . 
., ' W,alscheid. 

EMIL NOTACKER recalled on behalf of the respon -
dents, testified as follows : 

DIREC"r ExAMINA'l'ION BY MR. VVALSCHEID: 

·Q. Mr. Nothacker, referring again to the ordin-
ance which has lJeen read into this case as Schedule 
A, you certified a oopy of this ordinance, d1d you 
not, to the Assessor of the Town of Guttenberg? 
A. Yes, sir. 

Q. Immediately upon the passage of the ordin-
ance? A. Immediately upon the passage of the 
ordinance. 

Q. And since you have been in office as Clerk 
how has the tax budget eaeh year been made up? 
A. The same way, by ordinance. 

Q. In each year you would certify that to the 
assessor? A. Yes, that's correct. 

CROSS-ExAMIN ATION BY MR. DIXON : 

Q. You have been Clerk since when? A. Janu-
ary 1st, 1908. 

Q. You don't mean to say that since 1908 the 
people of Guttenberg haven't voted on the appro~ 
priatfon? A. Not in 1908. 

Q. Since 1908 haven't they voted on their appro~ 
priations? A. Not all the time, no. 

Q. Well, during any of the time? A. Some of 
the time. 

Q. Let me refresh your memory: Look at this 
paper, which is the county ballot; was that ba.llot 
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one of a series of ballots that were used at tJu, 
election held in 1910? A. This was certified to 
by the County Clerk. 

Q. Look at it; isn't that a genuine bal'lot certi-
fied by the Clerk and voted on? A. Yes. 

Q. Ballots similar to ihat, containing the name 
Woodrow '-'Tilson ,as Governor? A. Yes. 

10 Q. And with the town appropriation? A. Yes. 
Q. What appropriations were voted on'? A. That 

is drawn up in the form of ordinance by the 
Mayor. 

Q. What appropriations were voted on? A. Do 
you want me to read it'? 

Q. Yes. A. Appropriation for the 1--edemption 
of school bonds. 

Q. How much? A. $2,000. Interest on school 
'bonds $2600; purchase of two lots for school pur-

20 poses ·$2,010 ; Public School purposes, $5,980; 
Town purposes, $5,900; interest on Town bonds, 
$11,050; redemptiion of one fire house bond, $1,000; 
interest on fire house bonds, $650; interest on im-
provement certificates $7,!500. Total, $38,690. 

Q. And that was the budget thH,t was a:dopted 
that year, wasn't it? A. No, sir. 

30 

40 

Q. Was that defeated? 

MR. W ALSCHE'ID: I object; he doesn't 
know. 

Q. Well, do you know? A. I don't know. 
Q. What election was that? A. According to 

this, it states on the back of the ticket, November 
8, 1910. 
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CHARLES A. EYPPI~H sworn on beha 1f of the 
respondents, testified as follows: 

DmEc1~ ExAMINA'.rION BY :;.vru. VYALSCHEID: 

Q. Mr. Eypper, where do you reside? A. In 
Guttenberg. 

Q. And your address there? A. 16 ~rwenty-
sixth street, Guttenberg, N. ~T. 10 

Q. You were an official of the Town of Gutten-
berg up to ~Tanuary 1st, 1914? A._ Yes, sir. 

Q. And fior how long a period of time? A. 
Since January 1st, 1908. 

Q. And what position did you hold from that 
time down to ~January 1st, 1914? A. As Mayor 
of the Town. 

Q. And as ~fayor of the town are you also Ohair-
man of this Board of Council? A. Yes. 

20 
Q. And as such, of course you attend and pre-

side over the meetings of the Council? A. Yes, 
sir. 

Q. Since you have been in office what has been 
the method employed in the Town of Guttenberg 
in raising, by taxation, the moneys necessary for 
State, Schiool, County and Town purposes? 

MR. DrxoN: 'l'hat is objected to as im-
material. 

A. The ,adoption of an ordinance or resolution 
by the Council Boa:rd, which in turn was trans-
mitted to the County Board of 'raxation and also 
the local assessor: 

Q. And was that done each year while you were 
in office? A. I am pretty positive it was. 

Q. And have you the appropriations for the 
years that you were in office thus made? A. Yes, 
sir. ('The witness produces the budgets for the 
years 1908 to 1913 inclusive). 

30 

40 
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Q. Now for the year 1908 what was the total 
budget thus called for by ordinance of the Town 
of Guttenberg? A. $41,638.80. 

Q. And iu that budget was there an appropria-
tion for Police Fund? A. Yes sir, the sum of 
$2100. 

Q. You have heard the testimony of Mr. Chase, 

10 in which he testified to the amount of that Police 
Fund; <lid that vary from the amount as shown 
in your budget? A. rl'he budget is $2100; the 
amount testified to by :Mr. Chase is $2091.71. 

Q. And how do you account for that difference? 
A. The difference is accounted for in this way: 
'fhe County Board makes rr1·tain reductions-

Q. In tax valuations? A. In tax v,aluations, 
and the reduction is spread upon the different 
ao :ounts pro rata, or, in other words, it is de-

20 dn.cted from tlte amount of the budget. The fig-
ures that Mr. Chase gave were not the figures of 
the budget but the amount that ,vould be collected 
after the reductions in valuations were made by 
the County Board. 

Q. Now, what was the total budget thus . pre-
pared by the Board of Council for the year J909? 
A. $39,412.88. 

Q. And what was the item in that budget for 
so police purposes? A. $2100. 

Q. And Mr. Ohase 's figures after making reduc-
tions in tax values amounted to what? A. $2,-
091.71. 

Q. For the year 1910 what was the total budget 
as prepared by the Board of Council? A. As pre-
pared by the Board of Council the total budget 
was $60,133.07. The County Board afterwards 
added $290.54, being the Town of Guttenberg's 
share for the newly established District Court in 

40 Union Hill. That made the total amount of the 
budget $60,423.61 . 
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Q. Now, is there an item in that lmdget for 
police? A. Yes, the1e is; the amount is $2100. 

Q. And Mr. Chase's figures on this police bud-
get, after ma.king the reduction in tax valuations, 
amounted to what? A. $2,049.78. 

(i. Now, what is the amount of the budget fo1· 
the year 1911? A. $53,783.80. 

Q. And that also was prepared and adopted by 
the Board of Council ·t A. Yes, sir. 

Q. And does that budget contain an item for 
police? A. Yes sir, it does, and the a.mount is 
$2200. 

Q1• And Mr. Chase's figures, after malring allow-
ances for tax reductions, amounted to what? A. 
$1,043.92. 

Q. What are the figures for the year 1912? A. 
The total budget was $66;644.88. 

· Q. And does that budget contain a provision for 
police? A. Yes, sir. 

Q. How much does that amount to? A. $2700. 
Q. And Mr. Chase's figures, after allowing for 

- decreased tax valuation was what? A. $2674.87. 
Q. Have you the figures for 1913? A. Yes, sir. 
Q. The figures for the year 1913 are the figures 

shown in the tax ordinance marked Schedule A, 
are they not? 'A. Yes, the same thing. You see 
the County and State is not included there. 

Q. Now, will you go back to the budget for the 
year 1910 and give us in detail all of the items 
contained in that budget. A. State school, $7, 770,-
58; public school, $7,990; County tax, $13,672.49; 
Town roads, fire, poor, $3800; interest on improve-
ment certificates, $7500; police, $2100; redemption 
of school bonds, $2,000; interest on school bonds,. 
$2600; interest on Town bonds, $11,050; redemp-
tion of fire house bonds $1,000; interest on fire 
h1ouse bonds, $650; District Court, $290.54. 
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Q. Now, that is the appropdation which was 
adopted by the Board of Council of the Town of 
Guttenberg in the summer of the year 1910? A. 
Yes, sir. 

Q. And in the summer of the year 1910 was cer -
tified to the County Board of Taxation and the 
Assessors of the Town of Guttenberg? A. Yes, 

10 sir. 
Q. And that is the appropriation which was col-

lected by the taxes which be<-ame a lien in Decem-
ber, 191'0? A. Yes, sir. 

Q. Now, will you give us the appropriation for 
the year next ~ollowing, being the year 1911. A. 
State school, $7,711.02; public school, $4,525; 
County tax, $15,397.78; Town, $4800; police, 
$2200; interest on improvement certificates $2,000; 

20 
redemption of schoiol bonds, $2,000; interest ,}n 
school bonds, $2500; interest on Town bonds, $11,-
050; redemption of fire house bonds, $1,000; jn-
terest on fire house bonds, $600. 

30 

Q. And that iR the budget as adopted by the 
Roar,rl of Council . -of the Town of Guttenberg in 
the summer of the year 1-911? A. Yes. 

Q. Certified to the County Board of 'ra n1 tion 
and the Assessor of the Town of Guttenherg m 
the summer of 1911? A. Yes. 

Q. And due in December 20, 1911? A. Yes. 
Q. (By Mr. Dixon) Did you say in that bu{!-

get there is no redemption of school bonds? .\. 
Town bonds, I said. 

Q. Is there any redemption ,of school bonds? A. 
Yes, $2,000; that comes every year. 

Q. (By Mr. Walscheid) Now sine~ you have 
been in office have the qualified voters of the ·rowu 
of Guttenberg ever certified to the To,n1 of Gutten-

40 berg, the Board of Council thereof, or to you as 
~V[ayor of the Town, any appropriations which they 
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the qualified voters of the r:rown may have voted? 
A. o, si1·, there has 11eve1· been auytl1ing pre-
sented to the Council Boa1·d. 

Q. Or has there been any ce1·tification of any 
kind oome from any source Juring your term of 
office, showing that any moneys whatsoeve1· wei::e 
V:Oted by any persons in the '_rown of Guttenberg 
for town or other pm·poses? A. I am pretty sm·e 
there has not. 10 

Q. vVhat do you mean by you are pretty %l ·e'! 
A. I mean there has not. 

Unoss ExAMIN A'l'ION BY MR. D1xoN : 

Q. Well, during your term O'f office app1·opria-
tions have been voted upon by the voters of Gut-
tenberg, haven't they'! A. l have no recollection 
of it. 

Q. I am showing you a ballot that looks to be 20 

a genuine ballot ( handing witness paper). A. I 
reoognize it. 

Q. Certified by the Clerk of the County. A. lt 
was never ordered by the Council Board, though. 

Q. You see it there, don't you ·t A. Yes, I :1 .111 

surprised to see it. 
Q. You remember that election, don 't you, wu•.-~n 

:Nir. vVoodrow vVilson was elected Governor? A. 
Yes. ao 

Q. Look over the list of candidates and see if 
you remember any of them. That was the winning 
ticket, wasn ' t it? A. I think it was. 

MR. DIXON: I offer the ballot for idemi-
:fication. ( The same is marked Exhibit 
P-6 for identification). 

4:0 
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PA UL ScHNYDER recalled on behalf of the prose-
cu tiors, testified as follows: 

DIRECT ExAMIN A'rION BY l\fR. DIXON : 

Q. Mr. Schnyder, do you remember the election 
held in the Town of Guttenberg in 1910, wh ·-m 
-Woodrow Wilson was elected Governor? A. Yes. 

10 Q;. Did you vote at that election? A. Yes, c;;fr. 

20 

30 

40 

Q. I show you .a ballot marked P-6 for identifi-
cation and ask you if that is a ballot similar to 
the ·ballots voted at that election? 

MR. ·w ALSCHJTIID: Oh, we will admit that 
that is an official ballot? 

A. Well, yes, my name is on there. 
Q. You ran on that ballot fl 1J' election'? A. I 

did. 
Q. And you voted for tL.L• arpropriati(;n ': A. 

Yes, I voted for the approp.._•iation, and I lwlieve 
years bef:ore that they h:-ul tieket.s similar t ;) that 
with the appr:opriatio1 1s on the bottom. 

Q. This ballot has been in your possession sh1ce 
that election? A. Been in my possession since 
that election, yes sir. 

Ballot offered in evidence and marked 
P-6. 
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Exhibit P-6-Part of Ballot. 

Ji-,or J-ustices of the Peace 
WILLIAM BRAMLEY 

CHARLES E. KNIGH'l' 

FOR AGAINST 

APPROPRIATIONS 

Retlemptiou of School Bonds ........ $ 2,000.00 
Int erest on School Bonds . . . . . . . . . . . . 2,600.00 
Pm ·chase of two lots for School Purposes 2,010.00 10 
Public School Purposes . . . . . . . . . . . . . . 5,980.00 
Town Purposes . . . . . . . . . . . . . . . . . . . . . . 5,900.00 
Interest on Town Bonds ............... 11,050.00 
Redemption 1 Fire House Bond 1,000.00 
'Interest on Fire House Bonds . . . . . . . . 650.00 
Interest on Improvement Certificates. . . 7,500.00 

':fotal ....................... $38,690.00 
Official Ballot 

for 
TOWN 0:F' GUTTENBERG, 
Hudson County, N. J. 
November 8th, 1910. 

JOHN F. CROSBY_, 
Oounty Clerk. 

20 

30 

40 



Schedule Referred to by Mr. Chase. 

EMIL WALSCHEID) ~SQ., 

'Town Attorney, 
Guttenberg, N. J. 

Dear Sir:-

February 11th, 1914. 

In accordance with your request we submit here-
with a statement of the "Police" Account from 

10 date January 1, 1908, to January 1, 1914, showing 
the character of both the Debits and Credits to 
the account for each oalendar year. ( See Schedul 
the acc;ount for each calendar year. ( See 
Schedule). 

20 

30 

The question raised by lVlr. Dixon regarding 
transfers to "Police Fund" is answered also by 
this schedule, as it shows transfers from "Saloion 
Licenrse'' to "Police" of $1,658.00 of Feb. 1, 1908, 
and of $3,000.00 on Dec. 8, 1913. 

Ref erring to the request of Mr. Dixon that we 
furnish a statement of how much of the credit bal-
ance iof the Police Fund is represented by Arrears 
of Taxes, we beg to say that of the Balance at 
December 31, 1912, to credit "Police Fund" as 

. shown by our Report, viz :-$4,398.16-there was 
of Taxes in Arrears $3,505.97 
That during 1913 there was paid 

of these Arrears 2,070.14 · 

Leaving a balance of $1,435.83 still in 
arrears at January 1, 1914, on account of 'Taxes 
levied ,for years prior to 1918. 

The Taxes levied for the Tax Year of 1913 
apportioned ·to "Police Fund" were $2,900.00 
Of which to date of J,an. 20, 1914, there 

had been paid .................... 1,212.24 
Leaving the amount of arrears on 1913 

'Taxes for Account "Police Fund" at $1,687.76 
40 The addition of this amount to the arrears shown 
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above gives $3,123.59 as the total of the "Police 
Fund" balance unpaid at January 20, 1914. 

The figures for 1913 Receipts and Disburse-
ments used herein are taken friom the books of 
the Town but have not been audited by us. 

There were no credits to this Fund from Sale 
of Bonds. 

Yours f,aithfully, 
TOWNSEND & Drx. 

10 

20 

ao 



t-

rngs 

1D09 
rn10 mu 
1912 

1013 

TOWN OF GUTTENBERG, N .• J. 

SCHEDULE OF "POLICE FUND" FROM JANUARY 1ST, 1908, TO JANUARY 1ST, 1914. 

Halance from "Mager" Ledger Jan. 1 ........................ . 
Transfer from "Saloon License" Feb. 1 ....................... . 

Balance at December 31, 1912 ................................. . 

Balance Jany. 1, mm, brought down .......................... . 
·· ·············· ·················································· 1.'ransfer from "Saloon License'' Dec. 8th ..................... . 
Balance at Dec. 31st, 1913 ..................................... . 

January 1. mm. B,1lance to credit "Police Fund" 

Expenses. 
S'alaries. 

&c. 

$ 1,501.88 
1,914.00 
1,969.14 
1,725.83 

-2,579.16 

$ 2,780.29 

$12,470.30 

RECAPITL'LATIOl'i. 
Receipts. 

Tax Levies 
(Net). 

$ 2,091.71 
2,086.82 
2,049.78 
2,043.92 
2,672.05 

$ 2,900.00 

$13,844.28 

Other 
Receipts. 
Fines, &c. 

$ 402.30 
365.00 
221.00 
342.00 
357.50 

$ 278.60 

$1,966.40 

Tax Levies (Net) 6 years .......................................•..•.•........•...........•. 
Other Receipts-Fines, &c., 6 years ........................................................ . 
Transfers from "Saloon License" 6 years ................................................. . 

Debits. 
$ 201.91 

1,501.88 
1,914.00 
1,969.14 
1,725.83 
2,579.16 
4,398.16 

$14,290.08 

$ 2,780.29 

7,796.47 
---
$10,576.76 

Expenses ..................... 6 years . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . $12,470.30 
Debit Balance at Jan. 1, 1908 . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 201.91 

Credits. 

$ 1,658.00 
2,494.01 
2,451.82 
2,270.78 
2,385.92 

3,029.55 

$14,290.08 

$ 4,398.16 
3,178.60 
3,000.00 

$10,576.76 

-
$ 7,796.47 

$13,844.28 
1,966.40 
4,658.00 

$20,468.68 

12,672.Zl. 

$ 7,796.47 
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