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Notice and Grounds of Appeal,

lo

Beidget O’Beien and Mabgaem
O’Beien, Katheeine O’Beien and
Rita O’Beien,by theirnext friend,

Beidget O’Beien,
Action at
Plaintiffs-Appellee, Law on

Us. Appeal.

Det Foeende Damphibs Selskab,

known AS Scandinavian-Ameei- 20

can Line,

Defendant-Appellant.

To Messrs. Collins & Corbin, Attorneys of Plain-
tiffs-Appellee:

Take notice that the appellant, Det Forende
Damphibs Selskab, known as Scandinavian-Amer-
ican Line, appeals to the Court of Errors and
Appeals in the last resort in all causes in New
Jersey, from the whole of the judgment entered in
this cause on the following grounds.

1. Because the Court gave judgment for the
plaintiffs, whereas judgment should have been
given for defendant, sinee it appeared from the
evidence

(a) that at the time of the receipt of the
injuries resulting in his death, decedent was on
board a vessel engaged in commerce between the

United States and foreign countries, and moored
40
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'Notice and Grounds of Appeal.

in navigable waters of the United States, em-
ployed as a longshoreman unloading said vessel
and was injured while so employed in so unload-
ing said vessel; and the employment of said de-
cedent and the accident occurring to him as afore-
said were exclusively within the jurisdiction of
admiralty, and the exclusive jurisdiction of all
civil cases arising out of said employment of de-
cedent by defendant, and the accident to him, are
of admiralty and maritime jurisdiction and are
within the exclusive jurisdiction of the Courts of
the United .States.

(b) That the document in writing upon
said action was based was signed by the defendant
and a portion thereof signed by the plaintiff,
Bridget O’Brien, pursuant to the provisions of
~e Workmen’s Compensation Law of the State of
New Jersey and Chapter 54 of the Laws of 1916
of the State of New Jersey, and in accordance
with the requirements of those laws, and that at
the time of the accident to said decedent and of
his death as a result thereof, said laws and acts
supplemental and amendatory thereof were un-
constitutional and void insofar as they provided
for compensation for said decedent and for his
widow and children by reason of accidental in-

00 juries or death suffered by said decedent while in

40

the employ of defendant upon said vessel, moored
at the dock of the defendant in Hoboken, New
Jersey, in navigable waters of the United States,
while said decedent was engaged as a longshore-
man in the work of unloading said vessel and the
said alleged agreement between defendant and
said Bridget O’Brien was at all times and now

1s void and of no effect.
2.

writing relied upon by plaintiff was a contract

which

Because the Court found that the said paper



Notice and Grounds of Appeal.

binding npon defendant, whereas said paper writ-
ing was simply a form executed in compliance
with the Workmen’s Compensation Law of the
State of New dJersey, and not an agreement.

3. Because the Court found for the plaintiffs
whereas it should have found for the defendant
since the Workmen’s Compensation Laws of New
Jersey being invalid as applied to admiralty cases,
said alleged agreement was a nullity and not en-
forceable in the New Jersey Supreme Court as
a common law agreement.

4. Because the Court found for the plaintiffs
whereas it should have found for the defendant
since, to sustain the plaintiffs’ alleged cause of
action would be against public policy.

5. Because the Court found for the plaintiffs
whereas it should have found for the defendant,
since said alleged agreement was without consid-
eration and void.

6. Because the Court found for the plaintiffs
whereas i1t should have found for the defendant,
since, to permit plaintiffs to recover in this action
would be inequitable and subject defendant, in
addition to any such recovery, to suits in ad-
miralty to recover damages for the death of said
decedent.

Waltter L. Glenney,
Attorney of Defendant.
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Summons.
Filed Nov. IB, 1918.

The State of New Jersey to Det Forende Damp-
skibs Selskab, known as Scan-
dinavian Line, a corporationt

(L. S) Yon are summoned to an-
®wer the annexed complaint
of Bridget O’'Brien and Mar-
garet O’Brien, Katherine O’Brien and Rita O’Brien,
by their next friend Bridget O’Brien, in an action
at law in the Supreme Court. And take Notice
that unless you file your answer to said complaint
with the Clerk of the Supreme Court, ait Trenton,
within twenty days after service upon you of this
writ, and the annexed complaint the plaintiffs
may’ proceed in the suit and judgment may be en-
tered against you.

Witness, William S. Gummere, Chief Justice of
the Supreme Court at Trenton, this 7th day of
November, Nineteen Hundred and Eighteen.

Collins & Corbin,
Attorneys.
Enoch L. Johnson,

Clerk.



Complaint.

NEW JERSEY SUPREME COURT.

Hudson County.

Bridg e¢ O’Brien and Margaret
O’Brien, Katherine O’Brien
and Rita O’Brien by their next
friend Bridget O’Brien,

Plaintiffs,

US o

Det Forend e Dampskibs Selskab
known as Scandinavian-Amerd

can Line,

Defendant.

Plaintiffs Bridget O’Brien and Margaret O’Brien,
Katherine O’Brien and Rita O’Brien, all residing
in the City of , County
of Hudson and State of New Jersey, say that:

1. On December .23, 1916, Michael O’Birien was
employed by the defendant herein in unloading
a vessel at one of the defendant docks or piers in
the City of Hoboken, County of Hudson.

2. While so employed as aforesaid, the said
Michael O’Brien, was fatally injured and died
from the said injuries on December 27, 1916.

3. Thereafter the plaintiff Bridget O’Brien,
who 1s the widow of the said Michael O’Brien, de-
ceased, and the defendant herein entered into a
written agreement providing for the payment of
compensation to the said Bridget O’Brien as such
widow, and to the other next of kin of the said
Michael O’Brien, deceased, to wit, his three chil-
dren Margaret, Katherine and Rita, who were
nine years, seven yeairs and two years old, respec-
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Complaint.

tively, at said time, copy of which said agreement
is hereto attached and made a part hereof marked
€A

4. Under said agreement the next of kin of the
said Michael O’Brien, deceased, were entitled to
receive from the defendant $10 each week for a
period of 300 weeks and the cost of the burial of
the said Michael O’Brien, deceased, viz., $100.

5. Thereafter in accordance with the terms of
said agreement, the defendant through its agents
and servants paid on account of amount the sum
of $360, which included said cost of burial, viz.,
$100, and compensation of $260 the last payment
under said agreement having been made on Aug-
ust 24, 1917.

6. After the last payment of said amount so
paid as aforesaid, the plaintiffs duly demanded
the other payments which became due under the
terms of said agreement, but the defendant refused
and declined to make such payments, or any of
them.

7. On or about jSeptember 29th, 1918, Bridget
O’Brien was appointed next friend of Margaret
O’Brien, Katherine O’Brien and Rita O’Brien to
prosecute this action in their behalf.

8.

under the terms of said agreement weekly pay-
ments from August 24, 1917, at the rate of $10
per week, viz., $620.
Plaintiffs demand. $620. together with lawful
interest and costs.
Collins & Corbin,
Attorneys of Plaintiffs.

> '"There is now due and owing to the plaintiff



“A”

Scandinavian American Line (Name of Employer)
Bate of preparing this blank March 1, 1917. *

| Number of Month. 12.

a Day of Month. 23.

I Year. 1916.

s Michael O’Brien. (Name of employee killed)

Bridget O’Brien, widow. (Name of principal
dependent)

210 Willow Ave. (Street and residence)

Hoboken, N. J. (City or town)

Leave this line blanKk......ccccocoeeiivviiiiiiiiiiiiiiiiiiinnn,

40. Give date of death. Dec. 27, 1916.

41. State the cost of medical aid rendered by
you or your insurance carrier, $.................

42. Give name, date of next birthday, and age
at that time, of each dependent. Also relation-
ship to deceased. Bridget O’Brien, widow, Mar-
garet O’Brien, age 9, Aug. 20, 1917, daughter,
Katherine O’Brien 7, Jan. 14, 1917, daughter,
Rita O’Brien, 2, Feb. 26, 1917, daughter.

43. If any dependent is physically or mentally
deficient, specify which one.

The undersigned does hereby affirm the correct-
ness of the foregoing statements and agrees to
accept compensation as herein set forth.

Bridget O’Brien,
(Signature of principal dependent)
(His mark)
If signed by mark, same must be witnessed.

(iSignature of witness, parent or guardian.)
44. State amount of compensation paid prior
to death. 0
45. State the weekly compensation to be paid
the dependents at the various rates.

lo
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IIA . 7
Rate Weeks Amount
$10 300 13,000

46. State the total compensation paid and to he
paid the dependents only. $3,000.

47. State the cost of burial paid by you or your
insurance carrier. $100.

The undersigned hereby affirms the correctness
of the above statement, and does hereby agree to
pay to the dependents named, compensation as
stated herein, in the same manner and at the
same periods that the deceased received his wages.

ScandinavianAm erican Line,
Superintendent’s Department,
per V. Lassen.
(Signature of Employer.)
The Employers’ Liability Assurance Corp.

Per. e, *
Scandinavian American Line (Name of Employer)
Date of preparing this blank March 1, 1917.

Number of Month. 12.

Day of Month. 23.

Year. 1916.

Michael O’'Brien (Name of injured employee.)

Leave this line blanKk .....ccccccocovoiinniiiiiiiiiinnnnn,

20. Did the injury result in death? Yes.

21. Did the injury require medical aid? Yes.

22. Will you or your insurance carrier pay for
the medical aid required by law during the first
two weeks? Ins. Carrier.

23. Give probable date of recovery. X

The undersigned does hereby acknowledge the
correctness of the statements on this blank and
agrees to accept compensation at the rate given.

(Signature of employee)
If signed by mark, same must be witnessed.

((Signature of witness)
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24. Were the wages fixed by the output?

25. If wages were fixed by the hour, state rate
per hour. 40"

i26. Give number of hours in ordinary day. 10.

27. Give number of days in ordinary working
week. 6.

28. State the amount of weekly wages. (If
fixed by output, see paragraph 23, page 16, Com-
pensation Law) $24.

29. State the weekly compensation to be paid
the injured. $10.

The undersigned hereby affirms the correctness
of the statements given,, and guarantees the paying
of compensation as stated herein, according to
law, for temporary disability and for permanent
injury, if any.

The Scandinavian-American Line,
* Superintendent’s Department.

per Y. Larson.

(Signature of Employer)
The Employers’ Liability Assur. Corp.

per J. L. C. 3/12/17.
((Signature of insurance carrier)

Notice to the within named defendant:

In case the within summons and complaint is
served upon you personally, then take notice that
if you intend to make a defense to said action,
you must file an affidavit of merits within ten
days from the date of service hereof upon you, and
must file your answer within twenty days from the
date of such service, and in default of the filing
thereof, judgment will be entered against you.
Lawful service upon a corporation is deemed
personal service for the purposes of the rule under
which this notice i1s given (P. L. 1912, p. 394,
Rule 56).

Collins & Corbin,
Plaintiffs’Attorneys.

10
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Order Admitting Party Plaintiff.
Filed July 6th 1919.

NEW JERSEY SUPREME COURT.

Bridget O’Brien and Mar garet
O’Brien, Katherine O’Brien and

Rita O’Brien, by their next
friend, Bridget O’Brien,
Plaintiffs,

against

Det Fore nde Dampskibs Selskab,
known as Sgandinavian-Ameri—

gan Line,

Defendant.

With the consent of the plaintiffs and the &e-
fendant, and upon due application ordered* a
Patrick Mclnerney as general administrator
the Estate of Michael O’Brien, deceased, and as
administrator ad prosequendum, he admitted a
party plaintiff in the above entitled action, an
that as to him as such party plaintiff t e p ea
ings herein shall remain the same, and have
same force and effect as though he was a party
plaintiff when the summons herein was issued,
the complaint herein to he regarded as amended
so as to allege his appointment as admmistrator
as aforesaid, and that he joins with plaintiffs in
their demands herein. p v SwAy*B

J. s. c.

We consent to the entry of the above entitled
or<ter® Collins & Corbin,
Attorneys of Plaintiffs.
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I consent to the entry of the above entitled
order.
Walter L. Glenney,
Attorney of Defendant.
I consent to filing as of time.
Walter L. Glenney,
Attorney of Defendant.

Amendment to Complaint. 10
Filed May 20, 1919.
NEW JERSEY SUPREME COURT.

Bridget O’Brien, et ah 7

Plaintiffs,

USs.

Det For ende Dampskibs Selskab,
known as Scandinavian-Amer i-

can Line,

Defendant.

The complaint herein is amended as follows:
1. The following sentence is added to para-
graph five:
The payments of compensation in amount
$260. cover weekly payments up until July
7, 1917.
2. Paragraph eight is amended so as to read 30
as follows:

There is now due and owing to the plain-
tiffs under the terms of said agreement, week-
ly payments from dJuly 7, 1917 to November
2, 1918, at the rate of $10. per week, viz.,
$690.

3. The conclusion of the complaint is amended
so as to read:

40
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Plaintiffs demand $690., together with law-

ful interest and costs.
Collins & Corbin,
Attorneys of Plaintiffs.
I consent to the above amendments to the com-
plaint.
Walter L. Glenney.
10 I allow the above amendments.

Francis J. Swayze.

Dated May 3, 1919.

Answer.
Filed November 27, 1918.

NEW JERSEY SUPREME COURT.

Hudson County.

20
Bri dg et O’Brien and Marg aret

O’Brien, Katherine O’Brien and
Rita O’Brien, by their next
friend Bridge t O’Brien,

Bet For ende Dampskibs Selskab,
known as Scandinavian-Amer i-

can Line,

80 Defendant.

The defendant, above-named, having its princi-
pal office in the State of New Jersey, at the foot
of 17th Street, Hoboken, Hudson County, New
Jersey, answering the complaint jherein, says:

1. It admits paragraphs “1” and “2”.

2. It denies paragraph “3”, except that it ad-
mits that a document in writing made out npon

40 a printed form furnished by the Workmen’s Com-
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Answer.

pensation Aid Bureau of the State of New dJersey
in accordance with the provisions of the Work-
men’s Compensation Law of the State of New
Jersey, and the amendments thereof and supple-
ments thereto, and pursuant to Chapter 54 of the
Laws of 1916 of the State of New Jersey, of which
a copy of a portion thereof is attached to the
complaint marked “A”, was signed by it on or
about March 1st, 1917, a copy of the document in
full as signed by the defendant being attached
hereto and made a part hereof marked “Defend-
ant’s Exhibit A”.

3. It denies paragraph “4”.

4. It denies paragraph “5”, except that it ad-
mits that it has paid to Patrick Mclnemey, ad-
ministrator of the estate of Michael O’Brien de-
ceased, the sum of Three hundred and sixty
($360.) Dollars, in accordance with the terms of
the said instrument in writing described in para-
graph 2 hereof, One hundred ($100.) Dollars of
which is to be applied to the cost of burial of the
said Michael O’Brien and Two hundred and sixty
($260.) Dollars thereof paid at the rate of Ten
($10.) Dollars per week to be applied for the
benefit of the plaintiff, Bridget O’Brien and her
three children named in paragraph “3” of the
complaint, and that the last payment of such
weekly payments was made on August 24th, 1917.

5. It denies paragraph “6”, except that it ad-
mits that it refused and declined to make any
payments to the plaintiff after August 24th, 1917.

6. It denies that it has any knowledge or in-
formation thereof sufficient to form a belief as
to the truth of the allegations of paragraph “7”.

7. It denies paragraph “8”.

20

30

40
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Answer.

First Defense.

1. On December 23rd, 1916, when the said
Michael O’Brien was injured, the defendant was
the owner of the steamship “Oscar II”, which at
the time of the alleged accident, and for some-
time prior thereto, was moored at the defendant s
docks or piers in the City of Hoboken, County of
Hudson, New Jersey, in the waters of the Hudson
liiver, which are navigable waters of the United
States.

2. That the said vessel, “Oscar I1”, owned by
the defendant as aforesaid, was employed by it in
the earning of freight charges for the carrying of
the freight between the United States and foreign
countries.

3. That at the time of the alleged accident,
and sometime prior thereto, the said Michael
O’Brien was a longshoreman employed by the
defendant in the wunloading of the said vessel
“OSCHI‘ II”.

4. That at the time of the happening of the
said accident to said Michael O’Brien, which
caused his death on December 27th, 1916, he was
on board of the said vessel moored in said naviga-
ble waters of the United States as aforesaid in
holdNo. 1, engaged in the employ of the defendant
as a longshoreman in the work of unloading said
vessel and while engaged in said work he was on
said December 23rd, 1916, struck by a steel bar
which slipped out of a draft of steel bars which
were being hoisted out of the said hold No. 1, for
the purpose of being unloaded from said vessel
onto the dock of the defendant.

5. That the employment of said Michael
O’Brien by the defendant, and the accident occur-
ring to him on board the said vessel at the time
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and place aforesaid, were exclusively within the
jurisdiction of Admiralty, and the exclusive juris-
diction of all civil causes arising out of the said
employment of the said Michael O’Brien deceased,
by the defendant, and the said accident to him are
of Admiralty and maritime jurisdiction and are
within the exclusive jurisdiction of the Courts of
the United States.

6. That the document in writing, a partial
copy of which 1s annexed to the complaint, marked
“A”, was signed by the defendant and a portion
thereof signed by the plaintiff, Bridget O’Brien,
pursuant to the provisions of the Workmen’s Com-
pensation Law of the State of New dJersey, and
Chapter 54 of the Laws of 1916 of the State of
New dJersey, in accordance with the requirements
of those laws.

7. That at the time of the happening of the
alleged accident to Michael O’Brien deceased, and
at the time of his said death, as the result of the
said accident, said Workmen’s Compensation Law
of the State of New Jersey, being Chapter 95 of
the Laws of 1911, and acts supplemental thereto
and amendatory thereof, and Chapter 54 of the
Laws of 1916, were unconstitutional and void in
so far as said laws provided for compensation for
the said Michael O’Brien deceased, and for his
widow and children by reason of accidental in-
juries suffered by the said Michael O’Brien de-
ceased, while in the employ of the defendant upon
the said vessel “Osc ar II”, moored at the dock of
the defendant in Hoboken, New Jersey, in navi-,
gable waters of the United States while the said
Michael O’Brien deceased was engaged as a long-
shoreman in the work of unloading said vessel
and the said alleged agreement between the de-
fendant and the plaintiff Bridget O’Brien, was at
all times and now 1is, void and of no effect.

10
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Wherefo re, the defendant demands judgment
of non-suit with costs.
Walter L. Glbnnby,
Attorney for Defendant.

Defendant’s Exhibit “A”.

WEC—8476
10, Scandinavian-American Line. (Name of em-
ployer.)
Foot of 17th St. (Street address.)
Hoboken, N. J. (.City or town.)
.......................................... (Business.)!

£ Number of Month. 12.
* Day of Month. 23.
| Year. ’16.
Michael O’Brien. (Name of injured employee.)
210 Willow Ave. (Street address.)
20 Hoboken, N. J. (City or town.)

Reports industrial accident as follows: In No.

1 Hatch on S. S. “Oscar I1”.
(Place of accident.)

1. Date of preparing this blank. March 1, 1917.

2. Nature and extent of injury. Scalp wound
on top of head.

3. Cause and manner of accident. State fully
how the accident occurred: A draft of steel being
hoisted up to the combing of No. 1 hold, a large
steel bar slipped out of the draft and fell back
into the hold landing on the end, and in turning
over, gave injured a glancing blow in his head
Injuring him as above mentioned.

4. Longshoreman. (Occupation.) Irish. (Na-
tionality.)

5. Sex: Male.

6. Age: 45.

7. Married: Yes.

Leave this blank .

40



17
Defendant’s Exhibit A.

8. Did you give written notice as per paragraph
9 of the Employers’ Liability Law, that the com-
pensation provisions of section two were not to
apply to this employee? No.
9. Did you receive such, notice from this em-
ployee? No.
10. Give probable date of recovery. X 10
11. If no compensation was or is to be paid the
injured, state that fact below, and give reasons on
reverse side.
Employers’ Liability Assur. Corp.
(Name of insurance company involved.)
Form 1.
(Indorsed on back)
“State of New Jersey
Workmen’s Compensation Aid Bureau
State House, Trenton” 20
WEC—3476
iScandinavian-Amerioan Line. (Name of em-
ployer.)
Date of preparing this blank. March 1, 1917.

a Number of Month. 12.
J Day of Month. 23.
| Year. ’16.

Leave this blanK........ccccccciiiiiiiiiiiiiiiiiiiieeeeiiee,
Michael O’Brien. (Name of injured employee.)
20. Did the injury result in death? Yes. 30
21. Did the injury require medical aid? Yes.
22. Will you or your insurance carrier pay for
the medical aid required by law during the first
two weeks? Ins. Carrier.
23. Give probable date of recovery. X
24. Were the wages fixed by the output? ------ —
25. If wages were fixed by the hour, state rate
per hour. 40",
26. Give number of hours in ordinary day. 10.
27. Give number of days in ordinary working 4<
week 6.
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28. State the amount of wages. (If fixed by
output, see paragraph 23, page 16, Compensation
Law.) $24.00.

29. State the weekly compensation to be paid
the injured. $10.00.

The undersigned does hereby acknowledge the

10 correctness of the statements on this blank, and
agrees to accept compensation at the rate given.

('Signature of employee.) (His mark.)
If signed by mark, same must be witnessed.
The undersigned hereby affirms the correctness
of the statements given, and guarantees the paying
of compensation as stated herein, according to
law, for temporary disability and for permanent
injury, if any.
3G The Employees' Liability Assur-

ance Corp., Ltd.

Per J. L. C. 3/12/17.

(Signature of witness.)
For Scandinavian-American Line
Superintendent’s Department
Y. Larson.
(jSignature of Employer.)
Form No. 2.
(Indorsed on back)
30 “State of New dJersey
Workmen’s Compensation Aid Bureau
State House, Trenton”

WORKMEN’S COMPENSATION AID BUREAU

Special Instructions for Each Form.
(jSee also General Instructions on Reverse Side.)
F orm N o . 1-

No. 1 must be filled out and mailed to the Bur-
40 eau as soon as it 1s known that the disability ex-
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Defendant’s Exhibit A.

ceeds two weeks, or that permanent injury results.

If not filed witliin four weeks after the accident
the employer is liable a fine of $50.00.

When possible Form No. 2 should accompany
Form No. 1 without detaching them from each
other.

Form No. 2.

No. 2 is an agreement for medical aid and for
compensation for temporary disability covering
lost time, exclusive of the first two weeks waiting
period covered by medical aid.

This form should be mailed with Form No. 1
when possible. If not received within 21 days
after the accident, Chapter 54, Laws of 1916, di-
rects the Bureau to place the case in the hands
of the Court.

Forms No. 2 and 3 must be signed by the em-
ployer and also by the employee. If unable to
write, or prevented by the injury, the employee’s
mark may be substituted, his name being filled
in by his representative, who must sign as witness.

Agreement for minors must be signed by parent
or guardian also.

Form No. 3.

No. 3 is a statement of compensation paid for
temporary disability and an agreement for com-
pensation to be paid for permanent injury. If
there 1s no permanent injury, mark compensation
questions concerning same with an X, complete
the remaining portion of the blank and sign in
the same manner as Form No. 2.

This form must be made out and mailed at
the close of the temporary disability period, or
as soon thereafter as the extent of the permanent
injury can be determined.

Upon 1its receipt, if satisfactory, an approval
will be mailed.

Form No. 3.

10

20
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Defendant’s Exhibit A.

(Name of employer.)
Date of preparing this blank

| Number of Month..............

(Name of injured employee.)

Leave this blanKk......cccccccvviiiiiiiiiiiiiiiiiiiiiiiiieeeveeenees

30. Did injury result in death? .......................

31. State cost of medical aid rendered by you or
YOUT INSUTANCE CAYTIET.........cevvvrrieeeeeennnnnns

32. Did any permanent injury result from this
accident, such as amputation or loss or impair-
ment of any member or function? .......................

33. State fully the nature of such permanent
INLJULTY ceeeeeeeetiieeeeeeeeeeeeeeaaee e sevaaaneeeeeeessessssaaeeeeeeserennes
(Fuller statement may be placed on other side of
blank.)

34. For how long a time was this employee un-
able to work because of the injury? ....................
(State weeks and fraction thereof.)

35. For how many weeks was compensation
paid for temporary disability? ...

36. Give total compensation for temporary dis-

ability. ...
37. For how many weeks will compensation be
paid for amputation? .................. oeoe

38. For how many weeks will compensation be
paid for other permanent Injury? .............cceeeeee.

39. The weekly compensation will be............... .

40. Give total compensation for permanent in-
JULY. ceeeeeeeeeeeee e,

The undersigned does hereby acknowledge the
correctness of the statements on this blank, and
agrees to accept compensation as herein set forth.

(1Signature of employee.) (His mark.)



Defendant’s Exhibit A.
If signed by mark, same must be witnessed.

(Signature of witness or guardian.)

The undersigned hereby affirms the correctness
of the statements given, and guarantees the paying
of compensation according to law, for the perman-
ent injury stated herein.

(Signature of employer.)
(Indorsed on back)
“State of New Jersey,
Workmen’s Compensation Aid Bureau
State House, Trenton”
Remarks.

Further statement or sketch may be placed on
this side.

STATE OF NEW JERSEY.

General Instructions Covering Reporting
Industrial Accidents
To The
Workmen’s Compensation Aid Bureau,

Department of Labor,

Trenton, N J

When in need of these blanks apply to the Bureau.
Report on Forms 1, 2 and 3 every accident caus-
ing loss of time of more than two weeks, or of en-
tailing compensation. See Chap. 156, Laws 1912.
Minor accidents not causing over two weeks’
disability on involving compensation, need not be
reported on these compensation forms.

Fill in names and dates on Forms Nos. 1, 2
and 3, immediately after the accident, and pre-
serve each carefully until it can be mailed to the
Bureau.
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No settlement will be approved until all three
blanks aire received by the Bureau.

Upon receipt of first report of fatal accident,
Form No. 4, a substitute for Form No. 3, will be
mailed the employer. In fatal cases Form 3 will
not be required.

'Chapter 54, Laws 1916, requires the employer
to file, in reference to every accident entitling the
injured to compensation, a signed statement of
the settlement. This law also requires the Aid
Bureau to approve every settlement or certify the
case to the Court. Answer definitely and fully
every question which applies, and mark other
questions with an X, on all blanks, or this Bureau
will be unable to approve the settlement. All
cases not approved must be certified to the Court
for a hearing, and the law empowers the Judge
to assess the court charges and the fees of both
legal advisers against the delinquent employer.
This expense may be avoided by careful reporting.

Note: The Workmen’s Compensation Aid Bur-
eau will be glad to offer suggestions looking
toward a settlement of any disputed or doubtful
case, in order to obtain prompt compensation pay-
ment, and to prevent needless expense to the em-
ployer.

Mail reports to Workmen’s Compensation Aid
Bureau, State House, Trenton, N. J.

WEC—3476
1IScandinavian-American Line. (Name of em-

ployer.)
Date of preparing this blank. March 1, 1917.

I Number of Month. 12.

* Day of Month. 23.

% Year. ’16.

Michael O’Brien. (Name of employee killed.)
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Bridget O’Brien, widow. (Name of principal
dependent.)

210 Willow Ave. (»Street and residence.)

Hoboken, N. J. (City or town.)

Leave this line blank......cccccooiiiiiiiiiiiiiiiiiinn,

40. Grive date of death. Dec. 27, 1916.

41. State the cost of medical aid rendered by you
or your insurance carrier. $..................

42. Grive name, date of next birthday, and age
at that time, of each dependent. Also relationship
to deceased. Bridget O’Brien, widow. Margaret
O’Brien, age 9, Aug. 20, 1917, daughter. Kather-
ine O’Brien, 7, Jan. 14, 1917, daughter. Bita
O’Brien, 2, Feb. 26, 1917, daughter.

43. If any dependent is physically or mentally
deficient, specify which one.

The undersigned does hereby affirm the correct-
ness of the foregoing statements and agrees to
accept compensation as herein set forth.

Bridget O'Brien ...
(Signature of principal dependent.) (His mark)

If signed by mark, same must be witnessed.

(Signature of witness, parent or guardian.)

44. State amount of compensation paid prior
to death. O

45. State the weekly compensation to be paid
the dependents at the various rates.
Bate Weeks Amount
$10 300 $3,000
46. State the total compensation paid and to be
paid the dependents only. $3,000.
47. State the cost of burial paid by you or your
insurance carrier. $100.
The undersigned hereby affirms the correctness
of the above statement, and does hereby agree to
pay to the dependents named, compensation as

10
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dated herein, in the same manner and at the same
periods that the deceased received the wages.
The Employers' Liability
Assurance Corp. Ltd.
Per J. L. C. 3/12/17.
10 For Scandinavian-American Line,
Superintendent's Department
Per V. Lassen.
(Signature of employer.)
(Endorsed on back)

On fatal form, No. 4, a statement of the com-
pensation paid to injured employee prior to his
death, should be given.

This form is also an agreement for compensa-
tion to be paid the dependents.

20 This blank must be made out and returned to
this Bureau within one month after the death of
the injured, to prevent certification to the court
See Chapter 54, Laws 1916.

Mail to Workmen’s Compensation Aid Bureau,
State House, Trenton, N. J.

30

40
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Reply.
Filed January 4, 1919.
NEW JERSEY SUPREME COURT.

Bridget O’Brien, €f al.

Plaintiffs,

US.
Action at

Det Forende Dampskibs Selskab,
Law.

known as Scandinavian-Ameri-

oan Line,

Defendant.

Plaintiffs for reply say that they deny para-
graphs 2 and 4.

Answer to First Defense.

1. They have no knowledge nor information
sufficient to form a belief as to paragraphs 1, 2,
3, 4 and 5.

2. They deny paragraphs 6 and 7.
Objections in Point of Law.

On the trial of the above action plaintiffs will
move to strike out the First Defense so-called of
the answer for the following reasons:

1. Because neither the said defense nor any
averment thereof sets up a just and legal defense
to the plaintiffs’ complaint.

2. Because by an Act of Congress passed Octo-
ber 6, 1917, proceedings under the Workmen’s
Compensation Act of the State of New dJersey
were saved to the plaintiffs.

3. Because a contract to pay weekly sums in

io
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settlement of a liability of an employer for tlie
death of an employe, equal to the maximum pro-
vided in the Workmen’s Compensation Act of
1911 (P. L. 134) and supplements thereto, may
he enforced by the persons claiming the payments,
in the Supreme Court by a common law action.
4. Because the signing of the document
nexed to the complaint and marked “A” 1is ad-
A° mitted in the answer to have been executed by the
defendant, and therefore the answer of the de-
fendant is sham and frivolous.
Collins & Corbin,
Attorneys of Plaintiffs.

Stipulation.

Filed July 5, 1919.
NEW JERSEY SUPREME COURT.

Hudson County.

Brid get O’Brien and Margaret
O’Brien, Katherine O’Brien and
Rita O’Brien, by their next
friend, Bridget O’Brien and Pat-
rick MclInerney, Administrator
of the Estate of Michael Action at
O’Brien, deceased, Law.
Plaintiffs,

US.

Det Forende Dampskibs Selskab.

known as Scandinavian-Ameri-

can Line,

Defendant.

It is hereby stipulated between the attorneys of
the respective parties that the above entitled mat-
ter be brought on for trial before Honorable

40

an-
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Francis J. Swayze, without a jury, on Saturday,
May 3rd, 1919, at 10 o’clock in the forenoon, or
as soon thereafter as counsel can he heard.
Dated April 16, 1919.
Collins & Corbin,
Attorneys of Plaintiffs.
Walter L. Glenney,
Attorney of Defendant.
I consent to filing as of time.
Walter L. Glenney,
Attorney of Defendant.

Agreed Statement of Facts.
Filed July 5, 1919.

NEW JERSEY SUPREME COURT.

Hudson County.

Bridget O’Brien and Margaret
O’Brien, Katherine O’Brien and
Rita O’Brien, by their next,
friend, Bridget O’Brien,

Plaintiffs, Action at

. Law.
against

Det Forende Dampskibs Selskab,!
known as Scandinavian-Ameri-

can Line,

Defendant.

The parties to the above entitled action for the
purpose of submitting the said action for determ-
ination by the Court, hereby agree that the fol-
lowing is a correct statement of the facts upon
which the pleadings herein are based:

20

1. On December 23rd, 1916, Michael O’Brien

was employed by the defendant herein, a corpora-

40
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tion organized and existing under and by virtue
of the laws of the Kingdom of Sweden, as a long-
shoreman engaged in unloading the steamship
“Osca r 117, which at that time, and for some time
prior thereto, was moored at the defendant’s
docks in the City of Hoboken, County of Hudson,
State of New Jersey, in the waters of the Hudson
River wihich waters are navigable waters of the
United States.

2. On said date and for some time prior and
subsequent thereto, the said vessel “Oscar 117,
was owned by the defendant and employed by it
in the earning of freight charges for the carrying
of freight between the United States and foreign
countries.

3. On said date the said Michael O’Brien, in
the course of his work as a longshoreman em-
ployed by the defendant in the unloading of the
said vessel “Oscar II”, was in and upon said
vessel, and while in the course of his said work he
was 1n the hold of the said vessel on said date,
when a draft of steel was being hoisted out of the
hold of said vessel, in the course of unloading it.
A large steel bar slipped out of said draft and
fell back into the hold of the ship and struck the
said Michael O’Brien, causing injuries.

4. That on December 27th, 1916, the said
Michael O’Brien died in St. Mary’s Hospital, at
Hoboken, New dJersey, as the result of the in-
juries received on December 23rd, 1916, while in
the hold of the said steamship “Oscar II”, as
aforesaid.

5. That the said Michael O’Brien died leaving

him surviving as his only next of kin and de-
pendents, a widow, Bridget O’Brien, and three
infant children, Margaret O’Brien, Katherine
O’Brien and Rita O’Brien, which said widow and
children are the plaintiffs in the within action.
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6. That the said Margaret O’Brien was horn
on August 20th, 1908; that the said Katherine
O’Brien was born on January 14th, 1910, and that
the said Rita O’Brien was born on February 28th,
1915.

7. That on the 31st day of January, 1917, the
Surrogate of the County of Hudson, State of New
Jersey, granted letters of administration upon the
estate of the said Michael O’Brien deceased, to
Patrick Mclnerney who accepted the same.

8. That under date of January 22nd, 1917, a
letter was sent by Louis T. Bryant, Commaissioner
of Labor, to the above named defendant, a copy of
which is hereto attached marked Defendant’s Ex-
hibit A.

9. That on March 13th, 1917, printed forms
furnished by the Workmen’s Compensation Aid
Bureau of the State of New Jersey, designated as
forms numbers 1, 2 and 4, filled out and of which
form No. 4, was signed by Bridget O’Brien, one
of the plaintiffs above-named, and her signature
witnessed by Patrick Mclnerney aforesaid, and
also signed by the defendant above-named, and
countersigned by the Employers’ Liability Assur-
ance Corporation, Ltd., were filed in the office of
the Secretary of the Workmen’s Compensation Aid
Bureau, at the State House, at Trenton, New
Jersey. Copies of said printed forms numbers 1,
2, and 4, filled out and signed in exactly the same
manner as the originals on file in the office of
said Secretary of said Workmen’s Compensation
Aid Bureau, are hereto attached and marked De-
fendant’s Exhibits B, C and D.

10. That on December 22nd, 1917, a printed
form issued by the Workmen’s Compensation Aid

Bureau, designated as form No. 6, was filled out
and signed by W. E. Stubbs, Secretary of said

10
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Workmen’s Compensation Aid Bureau, and was
duly issued from the office of the said Workmen’s
Compensation Aid Bureau, and sent to the above-
named defendant. A copy of said form No. 6
filled out and signed in exactly the manner in
which the original was filled out and signed, and
sent to the defendant as aforesaid, is hereto an-
nexed marked Defendant’s Exhibit E.

* 11. That subsequent to the signing and filing
of the said printed forms of the Workmen’s Com-
pensation Aid Bureau, the defendant paid to
Patrick Mclnerney, administrator of the estate of
the said Michael O’Brien deceased, One hundred
($100.) Dollars in reimbursement of funeral ex-
penses incurred in the burial of the said Michael
O’Brien, for which it received a receipt in writing,

20 a copy of which is hereto attached, marked De-

fendant’s Exhibit P.

12. That thereafter the defendant paid to Pat-
rick Mclnerney, as administrator of the estate of
Michael O’Brien deceased, various sums of money
by drafts, for which it received receipts in writing,
signed by the said Patrick Mclnerney individually,
and as administrator of the estate of Michael
O’Brien deceased, copies of which receipts are
hereto annexed, marked Defendant’s Exhibit G.

30 13. That the last of such payments made by
the defendant to the said Patrick Mclnerney, as
administrator of the estate of Michael O’Brien
deceased, was made on or about August 24th,
1917, and the total payments to said Patrick
Mclnerney, as administrator of the estate of
Michael O’Brien deceased, including the said One
hundred ($100.) Dollars for burial expenses,
amounted to Three hundred and sixty ($360.)
Dollars.

14. On May 21st, 1917, the United States Su-

{0
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preme Court, decided the cases of Southern Pa-
cific Co. vs. Jensen, (244 U. S. 205), and Clyde
S. S. Co. vs. Walker, (244 U. S. 255).

15. That on October 3rd, 1917, the Surrogate
of the County of Hudson, State of New dJersey,
granted letters of administration, ad prosequen-
dum, upon the estate of said Michael O’Brien
deceased, to the said Patrick Mclnemey, who
accepted the same, and thereafter an action was
brought in the New dJersey Supreme Court, by
said Patrick Mclnerney, administrator of the es-
tate of Michael O’Brien deceased, and Bridget
O’Brien plaintiffs, against the above-named de-
fendant, based upon defendant’s Exhibit D herein,
which said action was discontinued subsequent to
the commencement of the within action.

16. That on or about September 29th, 1918,
Bridget O’Brien was appointed next friend of
Margaret O’Brien, Katherine O’Brien and Rita
O’Brien, to prosecute the above entitled action in
their behalf.

The plaintiff objects to the facts set forth in
paragraphs 7, 8, 9, 10, 14 and 15, supra, on the
ground that they are immaterial, and irrelevant.

17. Mr. W. E. Stubbs, Deputy Commissioner
and Secretary of the Workmen’s Compensation
Bureau of the State of New Jersey, if called as a
witness would have testified to the facts set forth
in his letters to Messrs. Collins & Corbin, in reply
to their letters, all of which letters between said
Mr. Stubbs and said Messrs. Collins & Corbin are
hereto attached and made part hereof marked
Exhibits P-1 to P-6 inclusive; said letters bearing
date as follows:

P-1 Dec. 23, 1918 from Collins & Corbin to W.
E. Stubbs.

P-2 Dec. 27, 1918 from W. E. Stubbs to Collins
& Corbin.
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20

30

40



30

80

40

32
Agreed Statement of Facts.

P-3 Dec. 28, 1918 from Collins & Corbin to W.
E. Stubbs.

P-4 Jan. 2, 1919 from W. E. Stubbs to Collins
& Corbin.

P-5. Mch. 6, 1919 from Collins & Corbin to W.
E. Stubbs.

P-6. Mch. 7, 1919 from W. E. Stubbs to Col-
lins & Corbin.

The enclosures referred to in the letters from
Mr. Stubbs, supra, are part of the said letters as
Exhibits herein and copies of said enclosures will
be found immediately following the letters in
which they are referred to.

18. The certified copy of forms 2 and 4 in the
case of Hoboken Manufacturers’ Railroad Com-
pany—William Holzapfel, March 13, 1917, re-
ferred to in Mr. Stubbs’ letter dated March 7,
1919 (Exhibit P-6), supra, and the copy of the
approval of said forms referred to in said letter
contain the writings and approval thereof which
were passed upon in Case No. 47, March Term,
1918 of the New dJersey Court of Errors and Ap-
peals, which was the case of Margaret C. Holz-
apfelyet al., vs. Hoboken Manufacturers’ Railroad
Company, which was argued on March 7, 1918,
before the said Court of Errors and Appeals and
decided June 17, 1918.

19. On October 3, 1917, the Surrogate of the
County of Hudson and State of New dJersey,
granted letters of administration ad prosequendum
upon the Estate of said Michael O’Brien, deceased,
to the plaintiff Patrick Mclnerney, who accepted
the same.

20. The said Patrick Mclnerney paid all mon-
eys that he received from the defendant to the
plaintiff Bridget O’Brien who is his sister, and he
vas appointed both general administrator and ad-
ninistrator ad prosequendum.
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21. Attached hereto and made a part hereof,
marked Defendant’s Exhibits H and I, are blank
copies of the forms issued by the Workmen’s
Compensation Aid Bureau to employers, to be
used by the employer in making report to the
Workmen’s Compensation Aid Bureau in the
event of injury to the employee, and Defendant’s
Exhibits B, C and D, as filed in the office of the
Secretary of the Workmen’s Compensation Aid
Bureau at Trenton, were upon such printed forms.

22. The defendant objects to the facts set
forth in paragraphs 17 and 18, mpra, on the
ground that they are immaterial and irrelevant.

23. No objection is made by either party hereto
to the form or manner in which the facts appear
herein.

Collins & Corbin,
Attorneys of Plaintiffs.
Walter L. Glenney,
Attorney of Defendant.

I consent to the filing as of time.

Walter L. Glenney,
Attorney of Defendant.

Exhibit P-1.

Dec. 23, 1918.

Scandinavian-American Line—Michael O’Brien,
fatally injured December 23, 1916.
W. E. Stubbs, Esq.,
Sec’y. Workmen’s Compensation Bureau,
Trenton, N. J.
Dear Sir:

Kindly send us at our expense a complete
copy of the document that was filed with you in
the above matter. On September 7, 1917 you
advised us that a formal agreement upon your

20
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regular form 4, which was a substitute for form
3, adapted to use in fatal cases was filed with you,
signed by the Scandinavian-American Line, the
Employers’ Liability Assurance Corporation and
Bridget O’Brien, and that Patrick Mclnerney was
witness. We should like to haye a complete copy
of the entire document that was filed and we
would prefer this copy to be on a form identical
with the form used by the parties and that the
copy contain all endorsements, interlineations, etc.,
both on the front thereof and on the back, and
we should also like to have this copy certified for
we desire to use it at the trial in the above action
in the Supreme Court and such a certified copy
will probably do away with the necessity of
subpoenaing someone from your office to attend
the trial at Jersey City. Send us your bill for
this copy and we shall promptly remit.
Very truly yours,
Collins & Corbin.

EAM/LC

Exhibit P-2.
STATE OF NEW JERSEY

Department of Labor.

Workmen’s Compensation Bureau.

Trenton, N. J., Dec. 27, 1918.
Collins & Corbin,
243 Washington St.,
Jersey City, N. J.
Gentlemen: In Re: Scandinayian-American Line
—Michael O’Brien Fatal Case No. 12-23-16
I am in receipt of your communication of De-
cember 23 in reference to the above matter, and
am sending you herewith copy of the compensation
agreement on Form 2 and Form 4, giving of
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course, the typewritten copy of the signatures
as nearly as same can be deciphered; also, type-
written copy of rubber stamp used in connection
with signatures so far as same is legible.

On the bach of the two forms you will ob-
serve my affidavit as to the correctness of the
copies and I trust that this will be of service in
determining the merits of the case in question
and I would advise you that there is no charge
for these copies.

Very truly yours,
W. E. Stubbs,
Deputy Commissioner
Sec’y. of Bureau.
S*P

iScandinavian-American Line. (Name of em-
ployer.)

Date of preparing this blank. March 1, 1917.

| Number of Month. 12.

| Day of Month. 23.
| Year. *16.

Michael O’Brien. (Name of injured employee.)

Leave this blank. March 13, 1917.

20. Did the injury result in death? Yes.

21. Did the injury require medical aid? Yes.
Fatal.

22. Will you or your insurance carrier pay for
the medical aid required by law during the first
two weeks? Ins. Carrier.

23. Give probable date of recovery. X

"The undersigned does hereby acknowledge the
correctness of the statements on this blank, and
agrees to accept compensation at the rate given.

(Signature of employee) (His mark)
If signed by mark, same must be witnessed.
24. Were the wages fixed by the output?

20
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25. If the wages were fixed by the hour, state
rate per hour. 40".

26. Give number of hours in ordinary day. 10.

27. Give number of days in ordinary working
Week. 6.

28. State the amount of weekly wages. (If
fixed by output, see paragraph 23, page 16, Com-
pensation Law.) $24.00.

29. State the weekly compensation to ibe paid
the injured. $10.00.

The undersigned hereby affirms the correctness
of the statements given, and guarantees the paying
of compensation as stated herein, according to
law, for temporary disability and for permanent
injury, if any.

The Employers' Liability Assurance Corp .

For Scandinavian-American Line,
Y. Larson,
Superintendent’s Department,
((Signature of Employer.)

(Signature of witness.)
Per J. L. C. 3/12/17.

(Signature of Insurance Carrier.)
Form No. 2. Detach at this line.
Endorsed :
This is to certify the foregoing are exact copies
of Forms 2 and 4 in above fatal case.
W. E. Stubbs,
Sec’y of Bureau.

Subscribed and sworn to before me )
this 27th day of December, 1918. |\
Elizabeth M. Ashton,
Notary Public.
State of New Jersey.
Workmen’s Compensation Aid Bureau.
State House, Trenton.
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Oopy.
WEC—3476
'Scandinavian-American Line. (Name of em-
ployer.)

Date of preparing this blank. February 9, 1917.
525 Number of Month. 12.

| Day of Month. 23.
Year. ’16.

Michael O’Brien. (Name of employee killed.)
Bridget O’Brien, widow. (Name of principal

io

dependent.)
210 Willow Avenue. (Street and residence.)

Hoboken, N. J. (City or town.)

Leave this line blank. Mar. 13, 1917.

40. Give date of death. December 27, 1916.

41. State the cost of medical aid rendered by
you or your insurance carrier. $....... .

42. Give name, date of next birthday, and age
at that time of each dependent. Also relationship
to deceased. Bridget O’Brien, widow. Margaret,
daughter August 29th, 1917, 9 years. Katherine,
daughter, January 14th, 1918, 7 years. Rita,
daughter February 28th, 1917, 2 years.

43. If any dependent is physically or mentally
deficient, specify which one.

44. State amount of compensation paid prior

to death.
45. State the weekly compensation to ibe paid

30

the dependents at the various rates.
Rate Weeks Amount
$10 300 $3,000
46. State the total compensation paid and to
be paid the dependents only. $3,000.
47. State the cost of buirial paid by you or your
insurance carriers. $100.
The undersigned does hereby affirm the correct-
ness of the foregoing statements and agrees to 40
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accept compensation as herein set forth.

Bridget O’Brien X!
(1Signature of principal dependent.) (H1is mairk)
If signed by mark, same must be witnessed.

Patrick Mclnerny,

(1Signature of witness, parent or guardian.)

The undersigned hereby affirms the correctness
of the above statements, and agrees to pay to the
dependents names, compensation as stated herein,
in the same manner and at the same periods that
the deceased received his wages.

The Employees’ Liability Assurance Corp .

For Scandinavian-American Line,
Y. Larson,
Superintendent’s Department.
((Signature of Employer.
Per J. L. C. 3/12/17.
Form No. 4, Fatal. See reverse side.
Endorsed:

This is to certify the foregoing are exact copies

of Forms 2 and 4 in above fatal case.
W. E. Stubbs,
Sec’y of Bureau.
Subscribed and sworn to before me )
this 27th day of December, 1918. )
Elizabeth M. Ashton,
Notary Public.

On fatal form, No. 4, a statement of the compen-
sation, paid to injured employee prior to his death
should be given.

This form is also an agreement for compensa-
tion to be paid the dependents. This blank must
be made out and returned to this Bureau within
one month after the death of the injured, to pre-
vent certification to the court. See Chapter 54,
Laws 1916. Mail to Workmen’s Compensation
Aid Bureau, State House, Trenton, N. J.
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Dec. 28, 1918.

Scandinavian-American Line—Michael
O’Brien, fatal case, Dec. 23, 1916.

W. E. Stubbs, Esq.,

Deputy Commissioner,
Workmen’s Compensation Bureau,
State House,

Trenton, N. J.

Dear Sir:

We have your kind favor of the 27th inst. in
the above matter and thank you for same, in
which you enclosed certified copies of form 2 and
form 4 in this case. The attorney for the Scan-
dinavian-American Line filed an answer to our
complaint and attached as Exhibit “A” thereto
a form of the agreement which he says was ex-
ecuted. This form which he attached to his
answer includes more than what is contained in
your forms 2 and 4. For convenience we enclose
the answer which has the Exhibit “A” attached
thereto and would appreciate it very much if you
would kindly tell us whether the other parts of
said Exhibit “A” can be said to be part of the
compensation agreement, and if they are may
we request that you kindly send us certified copies
of same. We are sorry that we have to give you
so much trouble in this matter but we are very
desirous of getting the form of the agreement
absolutely correct for we intend to appeal this
case to the Court of Errors.

Very truly yours,
EAMSLC Collins & Corbin.
P. S
Please return enclosure.
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STATE OF NEW JERSEY.

Department of Labor .

Workmen’s Compensation Bureau.

Trenton, N. J., Jan. 2, 1919.
Collins & Corbin,
243 Washington St.,
Jersey City, N. J.

In Re: Scandinavian-American Line—
Michael O’Brien, Fatal 12-23-16.

Gentlemen:

I am in receipt of your esteemed favor of De-
cember 28 and desire to advise you that the copies
of Forms 2 and 4 which we transmitted to you
contain what we understand to be the entire
agreement for compensation.

Form 1, which first appears in the defendant’s
Exhibit “A”, i1s a statement of the facts of the
accident and have nothing to do with an agree-
ment and i1t i1s not our custom to give at any
time copy of this statement filed with us on form
1 because of the instructions to be found in Para-
graph 3 of the Chapter 156, Laws of 1912. 1 will
state, however, for your information that the de-
fendant’s Exhibit “A”, Form 1 is an exact dupli-
cate of the report signed in our office.

With respect to the instructions for the use of
Forms 1, 2, and 3, and the further general instruc-
tions on the reverse side of the assembled blanks,
a sample of which I am enclosing, wish to state
that if these were forwarded to us with Forms 1,
2 and 3, they were not kept and are not in the
record, as they form no part of an agreement and
are never intended to be returned -to this office,
but simply instructions as to how the blanks shall
be used.
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Form 3 does not apply to fatal accidents, not
being adapted to making records pertaining there-
to. If it were sent to ns in the blank form, in
which Exhibit “A” indicates it was never placed
with the record being neither pertinent or of use.

It would seem, therefore, that I have nothing
further that I can send you which will help you
in the present situation. I am clearly of the
opinion that the agreement as contained on Forms
2 and 4 cover the situation.

Very truly yours,
W. E. Stubbs,
Deputy Commissioner,
Sec’y. of Bureau.
S*P

Exhibit P-5.

March 6, 1919. 2Q
W. E. Stubbs, Esq.,
Deputy Commissioner,
Workmen’s Compensation Bureau,
State House,
Trenton, N. J.
Dear Sir:

We should like to secure an exact copy of the
agreement on file with you between Margaret
Holzapfel and Hoboken Manufacturers Railroad
Company—also Globe Indemnity Company, cover-
ing death of William Holzapfel who died on 30
March 13, 1917, and we should like you to certify
that the copy is a true copy. We shall be pleased
to pay any fees there may be for this certified
copy upon receiving memo of same.

We should also like to know whether the agree-
ment filed in the case of Michael O’Brien, de-
ceased, who died December 23, 1916, and was em-
ployed by the Scandinavian-American Line, was

40
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approved by the Workmen’s Compensation Aid
Bureau, and if so we should like to secure a copy
of the approval in that case of the agreement.
We understand that the law requiring approval
went into effect March 15, 1916.
Thanking you for your kindness in this matter,
and for past favors, we beg to remain,
Yours truly,

Collins & Corbin.
EAM/J

Exhibit P-6
STATE OF NEW JERSEY.

Department of Labor.
Workmen’s Compensation Bureau.
Trenton, N. J., March 7, 1919.
Collins =& Corbin,
243 Washington St.,
Jersey City, N. J.
In Re: Hoboken Manufacturers R. R.
Co.—Wm. Holzapfel 3-13-17.
S candinavian-American Line—Michael
O’Brien, Fatal, 12-23-16.
Gentlemen :
I am in receipt of your communication of March
6 in reference to the above cases, and complying
with your request, I am sending you with this a
certified copy of Form 2 and Form 4 in the first
named case; also, the approval issued by this
Bureau on the Settlement set forth.
With this, I am also sending you a copy of our
approval issued in the O’Brien case.
Trusting that this—the information which you
desire, I beg to remain
Very truly yours,
W. E. Stubbs,
Deputy Commissioner,
Sec’y. of Bureau.
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S*P

p. g.—The signatures given on the forms in
question are not entirely legible, hut we are
giving them as we interpret them.

Hoboken Manufacturers’ R. R. Co. (Name of
employer)

Date of preparing this blank, 5/18/17.
éz Number of Month. 3.

J Bay of Month. 13.

| Year. ’17.
*William Holzapfel. (Name of injured em-
ployee.)

Leave this line blank.....ccccccccciiiiiiiiiiiiiiiiiieeeeees

20. Did the injury result in death? Yes.

21. Did the injury require medical aid? Yes.

22. Will you or youir insurance carrier pay for 20
the medical aid required by law during the first
two weeks? Yes.

23. Grive probable date of recovery.

The undersigned does hereby acknowledge the
correctness of the statements on this blank, and
agrees to accept compensation at the rate given.

Margaret Holzapfel ...
(Signature of employee) (His mark.)

If signed by mark, same must be witnessed.

24. Were the wages fixed by the output?

25. If wages were fixed by the hour, state rate
per hour. -------- -

26. Give number of hours in ordinary day. —

27. Give number of days in ordinary working
week. --------- [ - ,' T,

28. State the amount of weekly wages. (It
fixed by output, see paragraph 23, page 16, Com-
pensation Law.) $22.50.

29. State the weekly compensation to be paid
the injured. $10.00. 40

The undersigned hereby affirms the correctness
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of the statements given, and guarantees the pay-
ing of compensation as stated herein, according
to law, for temporary disability and for perman-
ent injury, if any.

Glo be Indemnity Company, Agent G. C. Stevens.

(Signature of employer)

(‘Signature of witness)
By C. J. Meehegan.

(Signature of insurance carrier)
Dorm No. 2. Detach at this line.
Endorsed:
State of New Jersey.
Workmen’s Compensation Aid Bureau
State House, Tirenton.
3/7/19.
'This is to certify that the above is a true and
correct copy of Form 2 in the above case.
W. E. Stubbs,
iSecretary of Bureau,
Deputy Commaissioner.
Hoboken Manufacturers’ R. R. Co. (Name of
employer.)
Date of preparing this blank 5/18/17.
Number of Month. 3.
Day of Month. 13.

Year. ’17.
Date of accident.

William Holzapfel. (Name of employee killed.)

Mrs. Margaret Holzapfel. (Name of principal
dependent.)

816 Rose St. (Street and residence.)

West Hoboken, N. J. (City or town.)

Leave this line blanKk.......ccccccvvvvvvveveeiiiiiiiiiiiiennne,

40. Give date of death. 3/13/17.

41, State the cost of medical aid rendered by
you or your insurance carrier. $14.90.
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42. Give name, date of next birthday, and age
at that time, of each dependent. Also relationship
to deceased. Margaret, widow, age 37, William,
son, 12 yrs. next Oct. 13, 1917, Anna, 10 yrs. next
Nov. 18, 1917 (daughter), John, son, 8 yrs. next
Aug. 30, 1917, Mary, daughter, 6 yrs. next Jan.
21, 1918, James, son 3 yrs. next July 14, 1917,
Margaret, daughter, hoirn April 6, 1917.

43. If any dependent is physically or mentally
deficient, specify which one. None.

The undersigned does hereby affirm the correct'
ness of the foregoing statements, agrees to accept
compensation as herein set forth.

Margaret Holzapfel ...
(Signature of principal dependent) (His mark)
If signed by mark, same must be witnessed.
(Signature of witness, parent or guardian.)l

44. State amount of compensation paid prior
to death. None.

45. State the weekly compensation to be paid
the dependents at the various rates.

Rate Weeks Amount
60% of $22.50 $10.00

Limited to maximum of $10.00 per week.

46. State the total compensation paid and to
be paid the dependents only. $3,000.00.

47. State the cost of burial paid by you or your
insurance carrier. $100.

The undersigned hereby affirms the correctness
of the above statements, and agrees to pay to the
dependents named, compensation as stated herein,
in the same manner and at the same period that
the deceased received his wages.

Globe Indemnity Company, Agent, G. C. Stevens.
By C. Meehegan.

............................................................................

(Signature of employer.)

JO
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(Signature of witness, parent or
guardian.)
Form No. 4, Fatal. See reverse side.
Endorsed :
I, W. E. Stubbs, Secretary of the Bureau, jhereby
certify that this is a true and correct copy of the
Form 4 in the above case.

10

W. E. Stubbs.
On fatal form, No. 4, a statement of the compen-
sation paid to injured employee prior to his death,
should be given.
This form is also an agreement for compensa-
tion to be paid the dependents.
This blank must be made out and returned to
this Bureau within one month after the death of
20 the injured, to prevent certification to the court.
See Chapter 54, Laws, 1916.
Mail to Workmen’s Compensation Aid Bureau,
State House, Trenton, N. J.

Copy.
Scandinavian-American Line. (Name of em-
ployer.)
Hoboken, N. J.

& Number of Month. 12.
£ Day of Month. 23.
I Year. ’16.

Michael O’Brien. (Name of employee.)

Mrs. Bridget O’Brien. (Name of principal
dependent.)

210 Willow Ave.,

Hoboken, N. J.

DEPARTMENT OF LABOR,
State House.
Lewis T. Bryant,
40 Commaissioner of Labor.
Trenton, N. J., 3/22, 1917.

30
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Acting on the information on file in this office,
the Workmen’s Compensation Aid Bureau hereby
places its approval on the agreement made cover-
ing compensation to the above employee until his
death, and to his dependents thereafter as follows :

Compensation for period of disability, exclusive
of first two weeks, at $.............. per week, for
.............. weeks, totaling $...............

Compensation to dependents at the following
rates:

Rate Weeks Amount
$10 300 13,000
I— L J—

Cost of burial not exceeding $100. Total 300.
$8,000.

If compensation payments are not made as set
forth above, or there is any change of conditions
calling for a modification of this settlement, this
Bureau should be notified at once.

Workmen’s Compensation Aid Bureau.

Per W. E. Stubbs,

Secretary.
Form No. 6.
Pre ser ve this Approval.
Copy. _
Hoboken Manufacturers’ R. R. Co. (Name of
employer.)
Ft. Fifth St.,
Hoboken, N. J.

(I) Number of Month. 3.

J Day of Month. 13.

| Yeair. ’17.

AWilliam Holzapfel. (Name of employee.)!

Mrs. Margaret Holzapfel. (Name of principal
dependent.)

10

20
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8161 Rose St. (Street and residence.)
West Hoboken, N. J. (City or town.)

DEPARTMENT OE LABOR
State House.
Lewis T. Bryant,
Commissioner of Labor.
Trenton, H. J., 6/19, 1917.

Acting on the information on file in this office
the Workmen’s Compensation Aid Bureau hereby
places its approval on the agreement made cover-
ing compensation to the above employee until his
death, and to his dependents thereafter as follows :

Compensation for period of disability, exclusive
of first two weeks, at $10 per week, for
weeks, totaling $...............

Compensation to dependents at the following
rates: * 6

Rate Weeks Amount
$10 300 $3,000
$— e $omeeeee
- $onee
I— $------

Cost of burial not exceeding $100. Total 300
$3,000.

If compensation payments are not made as set
forth above, or there is any change of conditions
calling foir a modification of this settlement, this
Bureau should be notified at once.

Workmen’s Compensation Aid Bureau.
Per W. E. Stubbs,
Secretary.
Eorm Ho. 6. Y

Pre ser ve this Approval.
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IMPORTANT STATE BUSINESS.
$50 Pine
For Failure to Report an Accident.
State of'New dJersey.
Department of Labor, Lewis T. Bryant, Commis-
sioner of Labor.

Workmen’s Compensation Aid Bureau, William
E. Stubbs, Secretary.

State House, Trenton, Jan. 22, 1917.
Scandinavian Amer. Line,
Gentlemen:

We are advised by the Emp. Liab. Assur. Corp.,

of industrial injury sustained by
Name Injured

Michael O’Brien Fatal 12/23/16
while in your employ.

We fail to find report in our flies from you, in
reference thereto, as jrequired by Chapter 156, of
the Laws of 1912, and Chapter 54, of the Laws of
1916.

We understand that the above mentioned oases
incapacitated the injured for more than two weeks,
or involved some permanent injury. If so, will
you not kindly fill out one of the enclosed blanks
for each, and return it to us? An early response
to this request will be accepted by the Commis-
sioner of Labor as a compliance with the terms
of the Law concerning the time of reporting.
Please do not make it necessary that a second
notice be sent you regarding the above.

If any accident in question did not result in
disability of two weeks, or there was no perma-
nent injury, we will appreciate your advising us
of that fact, mentioning the date of accident, so
that we may correct our records. It will be satis-
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factory to us if you simply draw a line through
any such case, and return this paper to us.

Kindly preserve any remaining blanks for future
use.

Thanking you for your attention to this matter,
I am,

Respectfully yours,
Lewis T. Bryant,
Commissioner of Labor.

(Enclosed with this letter were the printed
blanks known as forms Ko. 1, 2, 3, and 4, used in
making defendant’s Exhibits “B” “C” and “D”.
Defendant’s Exhibits “H” and “I” are true repre-
sentations of the printed forms enclosed.)

Defendant’s Exhibit B.

Scandinavian-Amerioan Line. (Name of em-
ployer.)

Foot of 17th Street. (Street address.)

Hoboken, N. J. (City or town.)

............................................................... (Business.)
I Number of Month.

| Day of Month.

J Year. T T |
Michael O’Brien. (Name of injured employee.)
210 Willow Ave. (Street address.)

Hoboken, N. J. (City or town.)

Reports industrial accident as follows:

in No. 1 Hatch on S. S. “Oscar II”. (Place of
accident.)

(Date of preparing this blank. March 1, 1917.

1. Did injury result in death?

2. Nature and extent of injury. Scalp wound
on top of head.

3. Cause and manner of accident. State fully
how the accident occurred: A draft of steel being
hoisted up to the combing of No. 1 hold, a large
steel bar slipped out of the draft and fell back

(
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into the hold landing on the end and in turning
over, gave injured a glancing blow in his head in-
juring him as above mentioned.

4. Longshoreman (Occupation.) Irish. (Na-
tionality.)

5. Sex. Male. j

6. Age. 45. 10

7. Married. Yes.

Leave this blanKk ....cccooeeiieeiiiiii,

8. Did you give written notice as per paragraph
9 of the Employers' Liability Law, that the com-
pensation provisions of section two were not to
apply to this employee? No.

9. Did you receive such notice from this em-
ployee? No.

10. Give probable date of recovery. X.

H. If no compensation was or is to be paid the 20
injured state that fact below, and give reasons on
reverse side.

Employers’ Liability Assur. Corp.
Employers’ Liability Assur. Corp.
(Name of insurance company involved.)
Detach at this line.
Form No. 1.
WEC—3476.

Defendant’s Exhibit C

'ScandinavianAmerican Line. (Name of em- 30
ployer.)
Date of preparing this blank. March 1, 1917.
| Number of Month. 12.
i Day of Month. 23.
| Year. ’16.
Michael O’Brien. (Name of injured employee.)
Leave this blank L
20. Did the injury result in death? Yes.
21. Did the injury require medical aid? Yes. 40
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22. Will you or your insurance carrier pay for
the medical aid required by law during the first
two weeks? ins. Carrier.

23. Give probable date of recovery. X

The undersigned does hereby acknowledge the
correctness of the statements on this blank, and
agrees to accept compensation at the rate given.

(Signature of employee.) (His mark.)
If signed by mark, same must be witnessed.

(Signature of witness.)

24. Were the wages fixed by the output? ......

25. If wages were fixed by the hour, state rate
per hour. 408.

26. Give number of hours in ordinary day. 10.

27. Give number of days in ordinary working
week. 6.

28. State the amount of weekly wages. (If
fixed by output, see paragraph 23, Compensation
Law.) $24.00.

29. State the weekly compensation to be paid
the injured. $10.00.

The undersigned hereby affirms the correctness
of the statements given, and guarantees the pay-
ing of compensation as stated herein, according
to law, for temporary disability and for perman-
ent injury, if any.

(iSignature of employer, or insurance carrier.)
Form No. 2. Detach at this line.

WORKMEN’S COMPENSATION AID BUREAU.

Special Instructions for Each Form.
(See also General Instructions on reverse side.)
Fobm No. 1.

No. 1 must be filled out and mailed to the Bureau as
soon as it is known that the disability exceeds two weeks,
or that permanent injury results.

If not filed within four weeks after the accident the em-
ployer is liable to a fine of $50.00.
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When possible Form No. 2 should accompany Form No. 1

without detaching them from each other.
Fobm No. 2.

No. 2 is an agreement for medical aid and for compensa-
tion for temporary disability covering lost time, exclusive
o_fdthe first two weeks waiting period covered by medical
aid.

This form should be mailed with Form No. 1 when pos-
sible. If not received within 21 days after the accident,
Chapter 54, Laws 1916, directs the Bureau to place the case
in the hands of the Court.

Forms Nos. 2 and 3 must be signed by the employer and
also by the employee. If unable to write, or prevented by
the injury, the employee’s mark may be substituted, his
name being filled in by his representative, who must sign
as witness. Agreement for minors must be signed by parent
or guardian also.

Form No. 3.

No. 3 is a statement of compensation paid for temporary
disability and an agreement for compensation to be paid
for permanent injury. If there is no permanent injury,
mark compensation questions concerning same with an X,
complete the remaining portion of the blank and sign in the
same manner as Form No. 2.

This form must be made out and mailed at the close of
the temporary disability period, or as soon thereafter as
the extent of the permanent injury can be determined.

Upon its receipt, if satisfactory, an approval will be
mailed.

Detach at this Ine.

(Name of employer.)
Date of preparing this blank............ .
Date disability began..........cccceeeeeees I
Date injured was able to resume work

g Number of Month..............
| Day of Month..............
| Year..oeoeeunnen. .

(Name of injured employee.)

Leave this blank.......cccccooviiiiiiiiiis e,
30. Did injury result in death? ..........cccoeee.....
31. State cost of medical aid rendered by you

OF YOUT INSUTANCE CATTICY....uuuieeeeeeeerrerrrrneeeeeeererrrsnnnss
32. Did any permanent injury result from this

accident, such as amputation or loss or impair-

ment of any member or function? ...
33. State fully the nature of such permanent
INJUTY . cevvvrueeeeeeeeeerrrenes ereeeeeeeeeeersrnteeeeeeessssssrnnaaeeeees

30
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(Fuller statement may be placed on other side
of blank)

The undersigned does hereby acknowledge the
correctness of the statements on this blank, and
agrees to accept compensation as herein set forth.

(Signature of employee.) (His mark.)
If signed by mark, same must be witnessed.

(Signature of witness or guardian.)

34. For how long a time was this employee un-
able to work because of the injury? (State weeks
and fraction thereof.) .. ...

35. For how many weeks was compensation
paid for temporary disability? ......... s

36. Give total compensation for temporary dis-
ability.....ccccovvvvennnnns

37. For how many weeks will compensation
be paid for amputation? ...l

38. For how many weeks will compensation be
paid for other permanent injury? ...

39. The weekly compensation will be...................

40. Give total compensation for permanent in-
jury

The undersigned hereby affirms the correctness
of the statements given, and guarantees the paying
of compensation according to law, for the per-
manent injury stated herein.

(Signature of employer, or insurance carrier.)
Form No. 3.

If statements are given on reverse side, under-
score the word Over.

STATE OF NEW JERSEY.

Workmen's Compensation Aid Bureau
State House, Trenton.
REMARKS.

Further statement jor sketch of injury may be placed on
this side.
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STATE OF NEW JERSEY.
General Instructions Covering Reporting

Industrial Accidents
To The
Wobkmen’s Compensation Aid Bubea tj .
Depabtment of Labob.

Thbenton, N. J.

When in need of these blanks apply to the Bureau.

Beport on Forms 1, 2 and 3 every accident causing loss
of time of more than two weeks, or entailing compensation.
See Chap. 156, Laws 1912.

Minor accidents not causing over two weeks’ disability
or involving compensation, need not be reported on these
compensation forms.

Fill in names and dates on Forms Nos. 1, 2 and 3, immedi-
ately after the accident, and preserve each carefully until
it can be mailed to the Bureau.

No settlement will be approved until all three blanks are
received by the Bureau.

Upon receipt of first report of fatal accident, Form No.
4, a substitute for Form No. 3, will be mailed the employer.
In fatal cases Form No. 3 will not be required.

Chapter 54, Laws 1916, requires the employer to file, in
reference to every accident entitling the injured to compen-
sation, a signed statement of the settlement. This law
also requires the Aid Bureau to approve every settlement
or certify the case to the Court. Answer definitely and
fully every question which applies, and mark other questions
with an X, on all blanks, or this Bureau will be unable to
approve the settlement. All cases not approved must be
certified to the Court for a hearing, and the law empowers
the Judge to assess the court charges and the fees of both
legal advisers against the delinquent employer. This ex-
pense may be avoided by careful reporting.

Note: The Workmen’s Compensation Aid Bureau will be
glad to offer suggestions looking toward a settlement of
any disputed or doubtful case, in order to obtain prompt
compensation payment, and to prevent needless expense to
the employer.

Mail reports to Workmen’s Compensation Aid Bureau,
State House, Trenton, N. J.

STATE OF NEW JERSEY.

Workmen’s Compensation Aid Bureau

State House, Trenton.

STATE OF NEW JERSEY.

Workmen’s Compensation Aid Bureau

State House, Trenton.

40
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Scandinavian-American Line. (Name of em-
ployer.)
Date of preparing this blank. February 9, 1918.
g Number of Month. 12.
* Day of Month. 23.
10 éYear. >16.

Michael O’Brien. (Name of killed employee.)

Bridget O’Brien, Widow. (Name of principal
dependent.)

210 Willow Avenue. (Street and residence.)

Hoboken, N. J. (City or town.)

Leave this line blank .........ccccoooiiiiiiiiiiiiiiiiiinnn.

40. Give date of death. December 27, 1916.

41. State the cost of medical aid rendered by
you or your insurance carrier. $..........coooeeeo....

20 42. Give name, date of next birthday, and age
at that time, of each dependent. Also relationship
to deceased.

Bridget O’Brien, widow.

Margaret, daughter, August 29, 1917, 8 yrs.

Catherine, daughter, January 14, 1918, 8 yrs.

Rita, daughter, February 28, 1917, 2 yrs.

43. If any dependent is physically or mentally
deficient, specify which one......c.... coveeeiiiiiieeiieeennnnn.

The undersigned does hereby affirm the correct-

30 ness of the foregoing statements and agrees to
accept compensation as herein set forth.

Bridget O’Brien X
(Signature of principal dependent.) (His mark.)

If signed by mark, same must be witnessed.

Patrick Mclnerney.

(Signature of witness, parent or guardian.)

44. State amount of compensation paid prior
to death.

45. State the weekly compensation to be paid

40 the dependents at the various rates.
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Rate Weeks Amount
110.00 300 $3,000.
46. State the total compensation paid and to be
paid the dependents only. $3,000.
47. State the cost of burial paid by you or by
your insurance carrier. $100.00
The undersigned hereby affirms the correctness 10
of the above statements, and agrees to pay to the
dependents named, compensation as stated herein,
In the same manner and at the same periods that
the deceased received his wages.
For Scandinavian-American Line,
Employers’ Liab. Assur. Corp.
Superintendent’s Department,

V. Larson,
per JDC.

(Signature of employer or insurance carrier.)
Form No. 4, Fatal. See reverse side.

3/12/17.

I hereby certify that the statements given on
the reverse side of this blank are a true copy of
the agreement filed with this Bureau.

W. E. Stubbs,
Secretary of Bureau.

Sworn to and subscribed before me )
this 18th day of April, 1918. ]

Elizabeth M. Ashbon, 30
Notary Public.

On fatal form, No. 4, a statement of the compensation
paid to injured employee prior to his death should be given.

This form is also an agreement for compensation to be
paid the dependents.

This blank must be made out and returned to this Bureau
within one month after the death of the injured, to prevent
certification to the court. See Chapter 54, Laws 1916.

Mail to Workmen’s Compensation Aid Bureau, State House
Trenton, N. J.

40
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Scandinavian-American Line. (Name of Em-
ployer.)
Hoboken, N. J.
| Number of Month. 12.
» Day of Month. 23.
I Year. ’16.

Michael O’Brien. (Name of employee.)
Bridget O’Brien. (Name of principal depend-

ent.)
210 Willow Aye., Hoboken, N. dJ.

DEPARTMENT OF LABOR

State House

Lewis 1. Br yant,
Commissioner of Labor.

Trenton, N. J., 3/22/17.

Acting on the information on file in this office,
the Workmen’s Compensation Aid Bureau hereby
places its approval on the agreement made cover-
ing compensation to the above employee until his
death, and to his dependents thereafter as follows :

Compensation for period of disability, exclusive
of first two weeks, at $.............. per week, for. —
weeks, totalling $...............

Compensation to dependents at the following
rates :

Rate Weeks Amount.
$10.00 300 $3,000.00

Cost of burial not exceeding $100. Total 300.
$3,000.00. ;

If compensation payments are not made as set
forth above, or there is any change of conditions
calling for a modification of this settlement, this
Bureau should be notified at once.

Workmen's Compensation Aid Bureau,
Per W. E. Stubbs, Secretary.
Form No. 6 Preserve this approval.
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I hereby certify that the statements given on
the reverse side of this blank are a true copy of
the approval issued by this Bureau.

W. E. Stubbs.
Secretary of Bureau.

Sworn to and subscribed before me )

this 18th day of April, 1918. )

Elizabeth M. Ashton,
Notary Public. 10

March 9, 1919.

Defendant’s Exhibit F.

WEC—3476.
Duplicate

THE EMPLOYERS’ LIABILITY ASSURANCE
CORPORATION, LIMITED,

United States Branch.

New York Agency, 56 Maiden Lane, New York
1100.00 Date, March 13th, 1917.

Received of The Employers’ Liability Assur-
ance Corporation, Ltd. One Hundred and 00/100
Dollars, in reimbursement of Funeral Expenses
in the case of Michael O’Brien vs. Scandinavian
American Line.

Patk. Mclnemey, Adm.
Policy No. WCNJ— 77795 (7300)
(Stamped) May 26, 1917.

Defendant’s Exhibit G.

Receipt for Compensation Under New dJersey

Workmen’s Compensation Act.

Chapters 95 and 368. Laws of 1911.

Received of the Scandinavian American Line
of Hoboken, N. J., the sum of Eighty and 00/100

40
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($80.00) Dollars, being that portion of the weekly-

wages of Michael O’Brien, deceased, for the period
from the 6th day of January 1917, to the 3rd
day of March, 1917, to which I am entitled under
the above Act, by reason of the accidental death
of the said Michael O’Brien on or about December
23rd, 1916. I being the administrator of the
goods, chattels and credits which were of Michael
O’Brien, deceased.

Dated, March 7, 1917.

Patrick McInerney,
Individually and as ad-
ministrator of the Estate
of Michael O’Brien, de-
ceased.

Address: 465 Grove Street,
Jersey City, N. J.
D. A. Newton,
Witness. h

Defendant’s Exhibit G.

Receipt for Compensation Under New dJersey

Workmen’s Compensation Act.

'Chapters 95 and 368. Laws of 1911.

Received of the Scandinavian American Line
of Hoboken, N. J., the sum of Twenty-00/100
(120.00) Dollars, being that portion of the weekly
wages of Michael O’Brien, deceased, for the period
from the 3rd day of March, 1917, to the 17th day
of March, 1917, to which I am entitled under the
above Act, by reason of the accidental death of
the said M. O’Brien, on or about Dec. 23rd,
1916. I being the administrator of the goods,
chattels and credits which were of the said
Michael O’Brien, deceased.
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Dated, Mar. 21, 1917.

Patrick McInerney,

Individually and as ad-
ministrator of tlie Estate
of Michael O’Brien, de-

ceased.
Address: 465 Grove St.,
Jersey City, N. J.

S. L. Bitruni,
Witness.

Defendant's Exhibit G.

Receipt for Compensation Under New dersey

Workmen’s Compensation Act.

Chapters 95 and 368. Laws of 1911.

Received of the Scandinavian American Line,
of Hoboken, N. J., the sum of Twenty-00/100
Dollars, being that portion of the weekly wages
of Michael O’Brien, deceased, for the period from
the 17th day of March, 1917, to the 31st day o*
March, 1917, to which I am entitled under the
above Act, by reason of the accidental death of
the said Michael O’Brien on or about Dec. 23rd,
1916. I being the administrator of the goods,
chattels and credits which were of the said
Michael O’Brien, deceased.

Dated, Mar. 28th, 1917.
Patrick McInerney,
Individually and as ad-
ministrator of the Estate
of Michael O’Brien, de-
ceased.
Address: 465 Grove St.,
Jersey City, N. J.
Edward Groth,
Witness.
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Receipt for Compensation Under New dJersey

Workmen's Compensation Act.
Chapters 95 and 368. Laws of 1911.

Received of the Scandinavian American Line,
10 of Hoboken, N. J., the sum of Twenty-00/100
(#20.00) Dollars, being that portion of the week-
ly wages of Michael O’Brien, deceased, for the
period from the 31st day of March, 1917, to the
14th day of April, 1917, to which 1 am entitled
under the above Act, by reason of the accidental
death of the said Michael O’Brien on or about
Dec. 23rd, 1916. I being the administrator of the
«nods, chattels and credits which were of the said
Michael O’Brien, deceased.

Dated, April 3, 1917.

ao Patrick McInerney,
Individually and as ad-
ministrator of the Estate
of Michael O’Brien, de-
ceased.
Address: 465 Grove St.,
Jersey City, N. J.
Edward Groth,
Witness.
WEC-3476
30

Defendant’s Exhibit G.

Receipt for Compensation Under New dersey

Workmen's Compensation Act.
Chapters 95 and 368. Laws of 1911.

Received of the 'Scandinavian American Line,
of Hoboken, N. J., the sum of Twenty and 00/100

40
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($20.00) Dollars, being that portion of the weekly
wages of Michael O’Brien, deceased, for the period
from the 14th day of April, 1917, to the 28th day
of April, 1917, to which I am entitled under the
above Act, by reason of the accidental death of
the said Michael O’Brien on or about Dec. 23rd,
1916. I being the administrator of the goods,
chattels and credits which were of Michael
O’Brien, deceased.

Dated, 191 -
Patrick MclInerney,
Individually and as ad-
ministrator of the Estate
of Michael O’Brien, de-
ceased.
Address: 465 Grove St.,
Jersey City, N. J.

Witness.

Defendant’s Exhibit G.

Receipt for Compensation Under New dJersey

Workmen's Compensation Act.

Chapters 95 and 368. Laws of 1911.

Received of the Scandinavian American Line,
of Hoboken, N. J., the sum of One hundred
($100.) Dollars, being that portion of the weekly
wages of Michael O’Brien deceased, for the period
from the 28th day of April, 1917, to the 7th day
of July, 1917, to which I am entitled under the
above Act, by reason of the accidental death of
the said Michael O’'Brien on or about Dec. 23rd,
1916. 1 being the administrator of the goods,
chattels and credits which were of said Michael

O’Brien, deceased.

1Q
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Dated, July 2nd, 1917.
Patrick Molnerney,

Individually and as ad-

ministrator of the Estate

of Michael O’Brien, de-

ceased.

Address: 465 Grove St.,
Jersey City, N. J.
R D. Woland,
Witness.

Defendant’s Exhibit H.

WORKMEN’S COMPENSATION AID BUREAU.
Special Instructions for Each Form.
(See also General Instructions on reverse side.)

FORM No. 1.

No. 1 must be filled out and mailed to the Bureau, as soon
as it is known that the disability exceeds two weeks, or that
permanent injury results.

If not filed within four weeks after the accident the em-
ployer is liable to a fine of $50.00.

When possible Form No. 2 should accompany Form No.
1 without detaching’ them from each other.

FORM No. 2.

No. 2 is an agreement for medical aid and for compensation
for temporary disability covering lost time, exclusive of the
first two weeks waiting period covered by medical aid.

This form should be mailed with Form No. 1 when possible.
If not received within 21 days after the accident, Chapter 54
Laws 1916, directs the Bureau to place the case in the hands
of the Court.

Forms No. 2 and 3 must.be signed by the employer and
also by the employee. If unable to write, or prevented by
the injury, the employee’s mark may be substituted, his name
being filled in by his representative, who must sign as witness.
Agreement for minors must be signed by parent or guardian
also. .
FORM No. 3.

No. 3 is a statement of compensation paid for temporary
disability and an agreement for compensation to be paid for
permanent injury. If there is no permanent injury, mark
compensation questions concerning same with an X, complete
the remaining portion of the blank and sign in the same man-
ner as Form No. 2.

This form must be made out and mailed at the close of the
temporary disability period, or as soon thereafter as the ex-
tent of the permanent injury can be determined.

Upon its receipt, if satisfactory, an approval will be mailed.

Detach at this line.



Defendant’s Exhibit E.

(Name of employer.)
Date of preparing this blank

Number of Month.. .. ;...

(Name of injured employee.)

Leave this blank.... ..o,
30. Did injury result in death? ........................
31. State cost of medical aid rendered by you

OF YOUT INSUTANCE CALTIEY....ccceeeeeeeeeeeeeeeeeeeeeeeeeeeeaaennns *
32. Did any permanent injury result from this

accident, such as amputation or loss or impair-

ment of any member or function? ...
33. State fully the nature of such permanent

INJUrY. o000 oo e ceeeeeennnennneeennsnnnnnnnnnns
(Fuller statement may be placed on other side

of blank.)

The undersigned does hereby acknowledge the
correctness of the statements on this blank, and

agrees to accept compensation as her”n set forth.

((Signature of employee.) (His mark.)
If signed by mark, same must be witnessed.

(Signature of witness or guardian.)

34. For how long a time was this employee un-
able to work because of the injury? (State weeks
and fraction thereof) ...

35. For how many weeks was compensation
paid for temporary disability? ......................

36. Give total compensation for temporary dis-
ability......ccoooveeeiiiinninnn.

37. For how many weeks will compensation
be paid for amputation?



«O

4%*>

m
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38. For liow many weeks will compensation be
paid for other permanent injury? ....................

39. The weekly compensation will be...................

40. Give total compensation for permanent in-
jury

The undersigned hereby affirms the correctness
of the statements given, and guarantees the paying
of compensation according to law, for the per-
manent injury stated herein.

(Signature of employer.)
Fofm No. 3.

STATE OF NEW JERSEY.

Workmen's Compensation Aid Bureau

............. State House, Trenton.

REMARKS.

Further’ statement or sketch of injury may be placed on
this side.

STATE OF NEW JERSEY.
d GENERAL INSTRUCTIONS COVERING REPORTING
INDUSTRIAL ACCIDENTS
To The
Workmen’s Compensation Aid Bubeau,
DEPABXMiiNT OF LABOR.
Tbenton, N., J.

When in need of these blanks apply to the Bureau.

Report on Forms 1, 2 and 3 every accident causing loss of
time of moyre than two weeks, or of entalllng compensatlon
See Chap. 156, Laws 1912, **

accidents not causing over two weeks’ disability or
1nvolv1ng compensation, need not be reported on these com-
pensation forms.

Fill in names and dates on Forms Nos. 1, 2 and 3 immediately
after the accident, and preserve each carefully until it can
be mailed to the Bureau.

i No settlement will be approved until all three blanks are
recéived by the Bureau.

Upon receipt, of first report of fatal accident, Form No.
4" a substitute for Forin No. 3, will be mailed the employer.
In fatal cases Form No. 3 will not be required.

Chapter 54, Laws 1916, requires, the employer to file, in
reference to every accident entitling the injured to compen-
sation, a signed statement of the settlement. This law also
requires the Aid Bureau to approve every settlement or
certify the case to the Court] Answer definitely and fully
every question which applies, and mark other questions with

N, on all blanks, or this Bureau will be unable to approve
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Defendant’s Exhibit H.

the settlement. All cases not approved must be certified
to the Court for a hearing, and the law empowers the Judge
to assess the court charges and the fees of both legal ad-
visers against the delinquent employer. This expense may
be avoided by careful reporting.

Note: The Workmen’s Compensation Aid Bureau will be
glad to offer suggestions looking toward a settlement of any
disputed or doubtful case, in order to obtain prompt com-
pensation payment, and to prevent needless expense to the
employer. 10

Mail reports to Workmen’s Compensation Aid Bureau,
State House, Trenton, N. J.

STATE OF NEW JERSEY.

Workmen's Compensation Aid Bureau

State House, Trenton.

STATE OF NEW JERSEY.

Workmen's Compensation Aid Bureau

State House, Trenton.

20
(Name of employer.)
(Street address.)
(City or town.)
(Business.)
| Number of Month. .............
I Day of Month................. .
| Year. ........ 30

(Name of injured employee.)
(Street address.)

(City or town.)
Reports industrial accident as follows:

(Place of accident.)
40
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1. Date of preparing this blank..
2. Nature and extent of injury.

3. Cause and manner of accident. State fully
how the accident occurred:

4. (Occupation)  .oeiiiriieieiiieeeeeeeeennns
(Nationality.)  .ccooeerrrirriiiiiinnnnnn.
5. Sex.

so 8. Did you give written notice as per paragraph

9 of the Employers’ Liability Law, that the com-
pensation provisions of section two were not to
apply to this employee? ......ccccoeuvvnnnnns

9. Did you receive such notice from this em-
ployee? ...

10. Give probable date of recovery.....................

11. If no compensation was or is to be paid the
injured, state that fact below, and give reasons
on reverse side.

12. Employers’ Liability Assurance Corpora-
tion, Ltd.
Form No. 1. Detach at this line.

(Name of employer.)
Date of preparing this blank...

| Number of Month................. .
I| Day of Month........cccuuueee
| Year..ooooeeon.....

40
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Defendant’s Exhibit II.

Name of injured employee.)

Leave this blank........ccccc

20. Did the injury result in death? .............

21. Did the injury require medical aid?............

22. Will you or your insurance carrier pay for
the medical aid required by law during the first
two weeks? ..............

23. Give probable date of recovery.........ccccc.........

The undersigned does hereby acknowledge the
correctness of the statements on this blank, and
agrees to accept compensation at the rate given.

(Signature of employee.) (His mark.)
If signed by mark, same must be witnessed.

(Signature of witness.)
24. Were the wages fixed by the output? ..........
25. If wages were fixed by the hour, state rate
per hour..........ccccvvvvennnn...
26. Give number of hours in ordinary day......... ..
27. Give number of days in ordinary working

28. State the amount of weekly wages. (If
fixed by output, see paragraph 23, page 16, Com-
pensation Law.) ...

29. State the weekly compensation to be paid
the injured......cccceeevvrrnnnnnn.

The undersigned hereby affirms the correctness
of the statements given, and guarantees the paying
of compensation as stated herein, according to
law, for temporary disability and for permanent
injury, if any.

(Signature of employer.)
Form No. 2. Detach at this line.

20

40
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Stipulation Regarding Withdrawals.
Filed July 5, 1919.

NEW JERSEY SUPREME COURT.

Hudson County.

Bridget O’Brien and Mar garet
O’Brien, Katherine O’Brien,
Rita O’Brien, by their next
friend Bridget O’Brien, and
Patrick MclInerney, Adminis-
trator of the Estate of Michael
O’Brien, deceased,

Plaintiffs,
against

Jet For enede Dampskibs Selskab,

20 known as Scandinavian Ameri-
can Line, a corporation,
Defendant.

It i1s hereby stipulated and agreed by and be-
tween the attorneys for the parties in the above
entitled action, that the plaintiffs’ objections to
the facts set forth in paragraphs 7, 8 9, 10, 14
and 15 of the agreed statement of facts are with-
drawn.

30 Collins & Corbin,
Attorneys for Plaintiffs.
Walter L. Glenney,
Attorney for Defendant.

We consent to filing as of time.
Collins & Corbin,
Attorneys of Plaintiffs.

40
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Defendant’s Objection and Exception.
Filed July 5, 1919.

NEW JERSEY SUPREME COURT.

Hudson County.

Bridget O’Brien and Margaret
O’Brien, Katherine O’Brien,
Rita O’Brien, by their next
friend Bri dg et O’Brien, and
Patrick MclInerney, Adminis-
trator of the Estate of Michael
O’Brien, deceased,

Plaintiffs,
against

>et Fore ned e Dampskibs Selskab,
known as Scandinavian Ameri-
can Line, a corporation,

Defendant.

An objection on behalf of the defendant is here-
by noted and exception taken to the finding of the
Trial Justice in favor of the plaintiffs and against
the defendant in the above entitled action.

Walter L. Glenney,
Attorney for Defendant.
Exception allowed as ground of appeal. 30
F. J. Swayze,
J. S. C.

We consent to filing as of time.

Collins & Corbin,
Attorneys of Plaintiffs.

40
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Postea.
Filed May 20, 1919.

NEW JERSEY SUPREME COURT.

Bridget O’Brien, et al.,

Plaintiffs,

10 US.
Jet Forenede Dampskibs Selskab,
known as Scandinavian Ameri-

can Line,

Defendant.

This case was tried before Justice Francis J.
Swayze, without a jury, upon an agreed statement

of facts at the Hudson Circuit on May 3, 1919.
20 The court rendered a general verdict against
the defendant and in favor of the plaintiff for

$725.50.
F. J. Swa vze,

J. S. C

Judgment.
NEW JERSEY SUPREME COURT.

Bridget O’Brien and Margaret
O’Brien, Katherine O’Brien
and Rita O’Brien, by their next

Action at
friend Bridget O’Brien, on

Law.
On Postea.

Det Forende Dampskibs Selskab,
known as Scandinavian Ameri-

can Line,

It is ordered that judgment be and hereby is
40 entered in favor of plaintiff and against the de-



73
Judgment.

fendant for the sum of seven hundred and twenty-
five dollars and fifty cents besides costs to be
taxed nisi.
Entered May 20, 1919,
On motion of,
Collins & Corbin,
Attorneys.

NEW JERSEY SUPREME COURT.

Brid get O’Brien and Margaret
O’Brien, Katherine O’Brien Action at

and Rita O’Brien, by their next Law.
friend Brid get O’Brien, Collins &
Corbin, At-
UsS.
torneys.

Iet Forenede Dampskibs Selskab,
known as Scandinavian Ameri-
can Line,

Judgment entered this twentieth
$725.50 day of May, A. D. nineteen hundred
56.91 and nineteen for the sum of seven hun-
—_——-- dred and twenty-five dollars and fifty
$782.41 cents damages and fifty-six dollars
and ninety-one cents costs.
Wm. S. Gummer e, C. J.
A true copy.

Enoch L. Johnson,

Clerk.

10
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fiefo ferseg mirtai Nirrora mititjJ/jpeals.

Bridget O’Brien. et Ctl.,

Plaintiff8-Respondents, Action at
Law.

On Appeal
Det Forende Dampskibs Sel- from gu_
skab, known as Scandinavian-

American Line, preme Court.

Defendant-Appellant.

BRIEF OF COLLINS & CORBIN IN
FAVOR OF THE PLAINTIFFS-
20

1.
Statement of the case

This appeal brings before this court for review
a judgment in favor of the plaintiffs for $725.50
(p. 72). By consent of the parties the case was
tried before Mr. Justice Swayze without a jury
on May 3, 1919, on an agreed statement of facts
(p. 26, et seq.). The suit was brought to recover
$690. and interest, amounting in all to $725.50,
which the plaintiffs claimed was due on an agree-
ment identical in form with that passed upon by
this court in Holzapfel v. Hoboken Manufacturers’
R. Co., 92 N. J. L., 193, as we shall hereinafter
show (p. 7, et seq.).

After oral argument and the submission of
briefs Mr. Justice Swayze decided in favor of the
plaintiffs. He did not file an opinion, but by let-

ter notified counsel of his decision.
40
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2. "
Statement of the facts.

On December 23, 1916, one Michael O’Brien,
plaintiff’s intestate, was employed by the defend-
ant as a longshoreman, engaged in unloading the
steamship “Oscar II”, which at the time was
moored at the defendant’s dock in the City of
Hoboken (p. 27, 1L 35 to p. 28, 1L 10). On that
day, while so employed, he was fatally injured.
At the time of the accident he was in the hold of
the vessel when a large steel bar slipped out of a
draft of steel as the latter was hoisted out of the
hold and the steel bar struck him causing the in-
jury from which he died (p. 28, 11 20-35).

He left him surviving his widow, the plaintiff
Bridget O’Brien, and his daughters, Margaret,
Katherine and Rita, all of whom are plaintiffs (p.
27, 1. 20 30; p. 22, 1L 35 to p. 29, 1 10).

At the time of the institution of this suit, as
well as at the present time, the daughters were
minors and, therefore, the suit was brought for
them by their mother as their next friend.

On January 31, 1917, the Surrogate of Hudson
County granted General Letters of Administra-
tion upon the Estate of the deceased to Patrick
Meclnerney, a brother of the plaintiff, Bridget
O’Brien. On October 3, 1917, the said Surrogate
granted Letters of Administration ad pros, upon
the estate of the deceased to the said Patrick Mec-
Inemey. Since the institution of this suit, and
merely as a matter of caution, the said Patrick
Mclnerney, in both of said capacities, has been
made a party plaintiff by a consent order (p. 10,
1 29; p. 29, 11 10-15; p. 31, 1L 10-20).

On March 13, 1917, (p. 36, 1 25) the widow,
on behalf of herself and her children, and the de-
fendant, conceiving the case to be one covered by
the Workmen’s Compensation Act of this state,



entered into an agreement in writing, which
among other things mentioned the names and ages
of the children, classifying them and the widow

as “dependents,” and stipulating for a “maxi-
mum payment” of $10. per week and a total com-

pensation of $3,000. (p. 29, 1 20, et seq; p. 34,

1L 30 to p. 38, 1L 40). From these and other fea-

tures of the agreement it may safely be inferred
that it was made in view of the provisions of the
act, which in case of death calls for a maximum
of $10. per week for three hundred weeks (P. L.
1913, p. 306). The agreement was submitted to,
and approved by, the Workmen’s Compensation
Aid Bureau, established by P. L. 1916, p. 98 (p.
46, 1 40 to p. 47, 1 10).

After entering into this agreement the defend-
ant paid to the plaintiff Mclnemey, in accordance
with the terms of the agreement, $100. to cover
the funeral expenses and $260. additional in
weekly payments of $10. each, making a total
payment in accordance with the terms of the agree-
ment of $360. (p. 30, 1. 3040). The last of said
payments of $10. per week was made on August
24, 1917, and included weekly payments up to
July 7, 1917 (p. 30, 1L 20-40). The said Patrick
Mclnerney paid over all the moneys that he re-
ceived from the defendant to the plaintiff Bridget
O’Brien for the use of herself and her children
(p. 32, 1L 35-40). After the last of the above
payments was made, the plaintiffs demanded the
other payments as they became due, but the de-
fendant refused to make such payments because
it claimed that the agreement which it had made
was invalid in view of the decisions of the United
States Supreme Court in Southern Pacific Ry.
Co. v. Jensen, 244 U. S. 205, and Clyde S. S. Co.
v. Walker, 244 U. S. 255. These cases were de-
cided on May 21, 1917 (p. 30 1L 40 to p. 31, 1 5).

On November 7, 1918, (p. 4, 1 20) this suit
was instituted to recover the weekly instalments

10

20

40



4

due under the agreement from dJuly 7, 1917, to
November 2, 1918. The weekly payments of $10.
for this period aggregated $690. (p. 11, U. 30-40).
It will be noted that the amount of $690. repre-
sents weekly payments which accrued prior to the
time when the suit was instituted.

3.
Brief of the argument.

Counsel for the appellant contends that the
agreement sued upon is invalid because it was

(a) “Simply a form executed in compliance
with the Workmen’s Compensation Law
(Point 1).” ' ) . ”

(b) “Without consideration (Point 11).

(e) “Against public policy (Point IV).”

(d) “Inequitable (Point V).”

and in addition, he contends “jurisdiction could not
be conferred by consent (Point VI)” and “Holzap-
fel vs. Hoboken Manufacturers’ R. Company, 92 N.
J. L. 193, is not authority in support of the plain-
tiffs’ claim (Point III).”

The questions involved are so closely related
to each other that they can all be considered to-
gether and reiteration will thus be avoided.

20

The agreement sued on is valid. The
judgment of the Supreme Court should
80 therefore be affirmed.

If we go back to the time when the parties came
together in March, 1917, we find that the plaintiffs
had the right to sue in Admiralty to recover dam-
ages for the death of their intestate. They like-
wise had the right to demand and sue for com-
pensation under the Workmen’s Compensation
Act of this State. The plaintiffs instituted neith-
er suit. The question whether or not the Work-

40 men’s Compensation Act was unconstitutional



in so far as it attempted to coyer persons engaged
in work of a maritime nature was in doubt and
that question was not settled until the case of
Southern Pacific Ry. Co. vs. Jensen, 244 U. S,
205, was decided on May 21, 1917. They there-
upon entered into the agreement which appears
on Forms 2 and 4 (p. 34, 1L 30 to p. 38 1 40).
This agreement is in exactly the same form as
that contained in the Holzapfel case. In order
to determine this fact we secured copies of
Forms 2 and 4 in the Holzapfel case and they
will be found in the record as part of the agreed
statement of facts (p. 42, 1 15 to p. 46, 1 20).

Counsel for the defendant before and at the
trial and on the argument intimated that Forms
2 and 4 did not contain the entire agreement be-
tween the parties. In order to settle that fact,
counsel for the plaintiffs requested the Secretary
of the Workmen’s Compensation Bureau to send
them a certified copy of the entire agreement (p.
33, 1L 30 to p. 34, 1. 20). Under date of December
27, 1918, the Secretary replied that Forms 2 and
4 comprised the entire agreement, as filed, and he
enclosed certified copies of these forms (p. 34, 1

30, et seq.). Not being satisfied with this re-

sponse counsel for the plaintiffs, under date of
December 28, 1918, called the Secretary’s specific
attention of the fact that the counsel for the de-
fendant claimed there ought to be something
other than Forms 2 and 4 (p. 39, 1. 10-40).
Under date of January 2, 1919, the Secretary re-
plied that he had received the letter and “that
the copies of Forms 2 and 4 which we transmitted
to you contain what we understand to be the
entire agreement” (p. 40, 1L 10-20). Under the
agreed statement of facts it was agreed that the
Secretary “if called as a witness would have testi-
fied to the facts set forth in his letters” (p. 31,
1. 25-35). This court on appeal cannot weigh
the evidence and as there are no specific findings

10
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of fact or exceptions thereto, it must be considered
as settled that Forms 2 and 4 contain the entire
agreement, for the Trial Court’s ruling in favor
of the plaintiffs is conclusive on that question.
In fact there is nothing in the evidence to refute
the testimony of the Secretary of the Workmen’s
Compensation Bureau. In the agreement each
party expressly says that he or she agrees to the
terms and conditions therein contained. The de-
fendant and its insurance carrier, The Employer’s
Liability Assurance Corporation, say “The under-
signed hereby affirms the correctness of the state-
ments given and guarantees the paying of com-
pensation as stated herein according to law” (p.
36, 1. 15-20); also “The undersigned hereby af-
firms the correctness of the above statements and
agrees to pay to the dependents named compensa-
tion as stated herein” (p. 38, 1. 10-15). The
plaintiff, Bridget O’Brien, on behalf of herself
and her children, agreed “The undersigned does
hereby affirm the correctness of the foregoing
statements and agrees to accept compensation
as herein set forth” (p. 37, 1L 40 to p. 38, 1 5).

Counsel for the defendant says that this agree-
ment solemnly entered into, the parties signing
in the presence of a witness, Avas “simply a form”
and “without consideration.” We submit that
these contentions are frivolous.

The argument resorted to by counsel for the de-
fendant in order to sustain these contentions is
that it was intimidated and coerced into signing
the agreement by reason of the fact that it receiv-
ed a notice from the Workmen’s Compensation
Aid Bureau, requesting it to make a report of the
accident that caused the death of the plaintiff
intestate. He says the agreement “was signed by
the parties under the compulsion of Chapter 54
of the Laws of 1916 and under the threat made to
the defendant by the Commissioner of Labor that
a $50. fine would be imposed for failure to comply



with. Chapter 156 of the Laws of 1912 and Chapter
54 of the Laws of 1916” (p. 40 of brief), and in
order to support this contention he refers to Ex-
hibit “A” (p. 49 of brief). Examining Exhibit
“A” we find that the defendant received a notice
wherein it was advised by the Workmen’s Com-
pensation Aid Bureau “We fail to find report in
our files from you in reference thereto (to the
accident), as requested by Chapter 156 of the
Laws of 1912 and Chapter 54 of the Laws of
1916.” Neither this notice nor the statutes re-
ferred to compel the execution of any agreement.

Assume that the accident did not arise out of
and in the course of the employment of the de-
ceased. Neither the Workmen’s Compensation
Aid Bureau nor the statutes referred to compel
the defendant to execute an agreement and no
penalty would be imposed if it did not. The
penalty is only imposed in the event that no re-
port is made of the accident. Again, assume
that it was the defendant’s contention, before it
signed the agreement, that the deceased was em-
ployed in interstate commerce and that the Fed-
eral Employers’ Liability Act was therefore ex-
clusive. Neither the notice to file a report of the
accident nor the statute referred to compel the
execution of any agreement. All that the statutes
require i1s the filing of a report of the accident.
It is clear, therefore, that this theory of executing
an agreement under compulsion is without merit.
The fact that the plaintiff, Patrick Mclnerney,
signed receipts which recited that the money re-
ceived was compensation does not change th
fact that the agreement solemnly entered into by
the parties without resort to proceedings under
the Compensation Act.

There can be no doubt that after the deceased
met his death the plaintiffs did have a claim which
might have been enforced at the time either in

20
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Admiralty or under the New dJersey Act. The
parties came together and disposed of that claim
by the agreement in question. The law 1s well
settled that the compromise of a disputed claim
made in good faith is valid whether the claim
be in suit or litigation has not been actually
commenced, even though it should ultimately
appear that the claim was wholly unfounded,;
the detriment to the parties consenting to a com-
promise arising from the alteration in his posi-
tion forms the real consideration which gives val-
1dity to the promise. The only elements of con-
sideration necessary to such an agreement are the
reality of the claim made and the bona fides of
the parties. The court will not inquire into the
adequacy or inadequacy of the consideration where
the agreement is fairly and deliberately made.

Grant and Kelly vs. Chambers, 30 N. J.
L., 323;

Conover vs. (Stillwell, 34 N. J. L., 54, 58;

Grandin vs. Grandin, 49 N. J. L., 508;

Bowers Dredging Co. vs. Hess, 71 N. J.

L. 327, 328;
Worcester Loom Co. vs. Heald, 78 N. J.
L., 172.

Furthermore, the contract in the case at bar is
a bi-lateral contract, each party promising. The
law has been settled that a promise for a promise
1s a good consideration.

If the defendant, or its insurance carrier, erred
In its judgment as to the applicability of the
Workmen’s' Compensation Act and now contends
that had it known that the right of the plaintiffs
was limited to an action in Admiralty it would
not have signed .this agreement, this does not
relieve it from liability; and furthermore, that
question should have been decided by the defend-
ant before it made the agreement. If the defend-
ant did not intend to perform this agreement it
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should not have signed it, but on the contrary
should have advised the plaintiffs to proceed to
enforce their claim by suit and also it should have
advised the Workmen’s Compensation Aid Bur-
eau that no agreement had been made. The de-
fendant having signed the agreement should not
be permitted to repudiate it. If the agreement
had not been made the plaintiffs could have in-
stituted suit in the Admiralty Court. The execu-
tion of the agreement by the defendant and its
surety lulled the plaintiffs into the belief that the
entire controversy had been concluded,, and since
the accident happened on December 23, 1916,
the Statute of Limitations bars a proceeding at
this time in the Admiralty Court for such a pro-
ceeding must be brought within two years.

The agreement was an arrangement of com-
promise and settlement made by the plaintiff,
Bridget O’Brien, for herself and her children.
This court, in the Holzapfel case, with reference
to this question, said:

“The next point made is that the agreement
was signed by the mother alone, and hence
created no rights in favor of the children, be-
cause of the act of 1916,, ubi supra contem-
plates signature by the dependents. But
this argument contains its own refutation,
for the agreement in that event becomes, as to
the children, an agreement of compromise and
settlement at common law made for their
benefit and ratified by them through a suit
thereon to which they are parties plaintiff
by their next friend and by a judgment in
which they will be concluded. Sites v. El-
dredge, 45 N. J. Eq. 632; 22 Cyc. 698. If
they were seeking to repudiate the agreement
the case might be different, but they are
standing on it, and defend the judgment.”

The foregoing quotation shows that the follow-
ing statement in the brief of counsel for the de-

fendant is unsustainable: “The plaintiffs below
relied upon the recent decision of the Court of

20

3Q

40



10

Errors and Appeals in the case of Holzapfel uvs.
Hoboken Manufacturers’ R. Co., 92 N. J. L. 193,
but that case is not an authority for enforcing the
terms of Form 4 as a common law agreement.”

Counsel for the defendant further contends that
there 1s no consideration for the agreement be-
cause the decisions of the United States Supreme
Court in Southern Pacific Ry. Co. vs. Jensen,
244 U. S., 205 and Clyde S. S. Co. vs. Walker, 244
U. S. 255, hold that a compensation law enacted
by a state is unconstitutional in so far as it at-
tempts to allow compensation to a person engaged
in work of a maritime nature. The answer to
this contention is that this suit i1s not brought
under or by virtue of the provisions of a Compen-
sation Act, but merely to enforce the contractual
obligation into which the defendant entered vol-
untarily without compulsion of any kind. An ex-

20 pensation Act (P. L. 1911, pp. 134, 141) reveals
amination of Section 18 of the Workmen’s Com-
that resort is unnecessary to the provisions of that
act unless the parties, that is the employer and
employee, cannot agree. This section provides:

“In case of a dispute over, or failure to
agree upon a claim for compensation between
employer and employee, or the dependents
of the employee, either party may submit the
claim, both as to questions of fact, the nature
and effect of the injuries, and the amount of

00 compensation therefor according to the sched-
ule herein provided to the judge of the court
of common pleas of such county as would
have jurisdiction in a civil case, or where
there is more than one judge of said court,
then to either or any of said judges of such
court, which judge is hereby authorized to
hear and determine such disputes in a sum-
mary manner, and his decision as to all
questions of fact shall be conclusive and
binding.”

40 When the parties agree and enter into an
agreement there is no necessity for resorting to
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the Compensation Act for redress, or relying upon
its terms, for a recovery. There was no obliga-
tion, or compulsion, or duress so far as the de-
fendant, or its insurer, was concerned, compelling
them to execute the agreement. They did it of
their own accord, knowing all the facts as to
the nature of the deceased’s employment; the
fact that he was engaged in work of a maritime
nature; the fact that his next of kin had a right
to institute suit either in Admiralty or under the
State Law, and having all of these matters in
mind they deliberately entered into the agree-
ment. They did not dispute or question the
right of the plaintiffs to be paid something for
the death of their intestate, and, therefore, it was
unnecessary to resort to the Workmen’s Compen-
sation Act in order to compel them to pay. In-
deed, having agreed on the amount that the plain-
tiffs were entitled to, the plaintiffs could not re-
sort to the provisions of the act because the act
only applies “in case of a dispute over or failure
to agree upon a claim for compensation.” It
follows that not having resorted to the provisions
of the Workmen’s Compensation Act in order to
fix the amount that the parties had agreed upon,
or the nature or extent of the defendant’s liability
the mere fact that that Act has no application to
persons engaged in work of a maritime nature
does not affect the agrément that was made with
out resort to the act. On this question this court
in the Holzapfel case said (italics ours) ;

“To this view we do not accede. The or-
iginal act (P. L. 1911, p. 134) does not par-
ticularly contemplate any formal agreement,
except as to the amount of compensation in
the case of injuries not covered by the sched-
ule. See foot of page 138. There is no allu-
sion to agreements for compensation in death
cases. Page 139. In fact, the agreement to
compensate would seem to be that implied in
the contract of hiring, or conclusively pre-
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40



10

20

80

40

12

sumed to have been made because of the stat-
ute. P. L. 1911, p. 136, par. 9; American
Radiator Co. v. Rogge, 86 N. J. Law, 436, 92
Atl. 85, 94 Atl. 85; Id., 87 N. J. Law, 314,
93 Atl. 1083. The amendment of 1913 does
not recognize the practice of making an agree-
ment after the injury and protects the claim-
ants against an agreement to accept less
than they are entitled to by permitting the
statutory action in the pleas in spite of it,
leaving it open to that court to decide whether
a sufficient compensation was stipulated. P.
L. 1913, p. 309.

“In 1916 the Legislature went a step furth-
er and provided that no such agreement
should be conclusive unless approved by the
Workmen’s Compensation Aid Bureau, and
that, unless such an agreement approved by*
that bureau was filed within 31 days after the
injury, the bureau should take the matter up
itself by way of settlement, or, in default
of settlement, by suit. P. L. p. 97. But no-
where in all this legislation is there any in-
timation that the agreement, when made and
when calling for the full statutory compensa-
tion in a case where it is definitely fixed by
the statute, and especially when approved by
the bureau, as in this case, so that it is con-
clusive, shall be enforcible only in the court
of common pleas”

The agreement in the present case was also
approved by the Workmen’s Compensation Aid
Bureau (p. 47, 1. 1-10). The form of approval
in the case at bar is identical with the form of
approval of the agreement in the Holzapfel case
(p. 48, 1L 10-20).

In short, the agreement having been made, it
1s just like any other agreement and is enforc-
ible in any court of common law jurisdiction.
Otherwise the only court that could have enforced
the agreement would have been the Court of
Common Pleas, which is the forum provided for
in the statute when the statute is to be applied
in the settlement of a controversy between an
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employer and an employee, as to whether com-
pensation should he paid.

The final answer to the defendant’s contention
that the agreement in question is invalid because
the Workmen’s Compensation Act is unconstitu-
tional insofar as it attempts to regulate the em-
ployment of persons in work of a maritime nature,
since it is inferable that the agreement was made
in view of the provisions of the Act, is that the
doctrine of stare decisis has settled that question
also, in favor of the plaintiffs. The Court of
Errors and Appeals in the Holzapfel case, after
reciting the terms of the agreement and the man-
ner in which the agreement was drawn, said:

“From these and other features of the
agreement it may safely be inferred that it
was made in view of the provisions of the

Act which in case of death calls for a maxi-

mum of $10.00 per week for 300 weeks. P.
L. 1913, p. 306. The agreement was submit-
ted to and approved by the Workmen’s Com-
pensation Aid Bureau, established by P. L.
1916, p. 98.7

Counsel for the appellant in the Holzapfel case,
at page 6 of his brief, contended that the agree-
ment was invalid, and that the Supreme Court
had no jurisdiction because, “the point is well
settled that the Admiralty Courts have exclusive
jurisdiction of Admiralty and Maritime matters.
Jensen vs. Southern Pacific Railroad Company,
244 U. S., p. 205. The respondent may not de-
prive the appellant of this defense by instituting
his action in the Supreme Court * * * The
second defense of the answer denied jurisdiction
of the trial court because of the fact that the
Federal Employers’ Liability Act was involved.
The trial court, in entering the judgment, decided
that also adversely to the appellant. Wherever
the Federal Employers’ Liability Act applies, no
State statute can impose any other or different

20
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Liability. New York Central Railroad Company
v. White, 243 U. S., 188. In the last cited case,
and in the Jensen case, 244 U. S., p. 205, tbe
United States Supreme Court holds, that where*
eyer the Admiralty jurisdiction, or the Federal
Employers’ Liability Act comes into operation,
a statute of any State contrary thereto, conflicts
with the constitution, and to that extent, is in-
valid. This statement is made in both opinions
just cited. As we have said, the question of juris-
diction in this State, may be raised at any time
in a proceeding. The respondent bases his rights
entirely upon the Compensation Act, and the Act
of 1916 with regard to the Workmen’s Compensa-
tion Aid Bureau, and this agreement is drawn and
signed in conformity therewith. Therefore, if
the statute upon which the agreement is based
1s unconstitutional for any reason, no rights can
legally flow from such an agreement.”

Examination of the answer of the defendant in
the Holzapfel case shows that the First Defense
was as follows:

“And as a special defense to the above en-
titled cause defendant alleges that at the time
of the accident and death the deceased was
within the jurisdiction of the Admiralty
Courts of the United States and that by a de-
cision of the United States Supreme Court
that part of the Workmen’s Compensation
Act of the State of New Jersey, which at-
tempted in any way to limit the exclusive
jurisdiction of the Admiralty Courts of the
United States was unconstitutional, and in-
asmuch as the contract upon which this action
1s based has reference to an accident which
occurred within the Admiralty jurisdiction of
the United States, to that extent the Work-
men’s Compensation Act of the State of New
Jersey 1s unconstitutional and the agree-
ment of the contract to pay compensation
as set forth in the complaint being based up-
on an unconstitutional statute, is unenforc-

ible.”
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Tfthe question of whether or not there is any
consideration for the agreement was also raised in
the Holzapfel case, for counsel for the defendant,
in his Brief, at page 9, says:

“A propier agreement under the Act, gives
rise to a right of action, jcognizable by the
Courts of this jState; and so the agreement
would give jurisdiction to the Courts of New
Jersey, whereas the United States Supreme
Court, has held that the statute which created
the possibility of such an agreement, could
not run counter to the exclusive jurisdiction
of the Federal Courts. It is immaterial, what
was in the minds of the parties at the time
the agreement was entered into, since the para-
mount question is, whether the Federal Courts
had jurisdiction or not, at. the time of the
occurrence.

“We might also contend that there was no
legal consideration from the respondent, be-
cause the agreement was in violation of Sec-
tion 2, Article 3 of the Federal Constitution,
Which, among other things, provides:

« ‘The Judicial power shall extend to all cases
in law and equity arising under this Con-
stitution—to all cases of admiralty and mari-
time jurisdiction, etc/

“Acting under the authority of Article t
paragraph 8, of the Constitution, which em-
powers Congress to make all laws necessary
and proper jfor carrying into execution the
powers vested in the government, or any de-
partment or officer thereof, the First Congress,
in the original Judiciary Act, gave exclusive
jurisdiction in Admiralty matters to the Fed-
eral District Court in Admiralty. It is this
constitutional provision which was cited as
authority for the Jensen opinion in the United
'States Supreme Court.

«It 1s our contention that it may be also
cited to prove the illegality of this consider-
ation.”

It therefore appears that the question whether
the agreement was invalid because the Workmen’s
Compensation Act was held unconstitutional, so
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far as it applied to cases of a maritime nature,
was fully considered by the Court of Errors and
counsel in the Holzapfel case, and that the Court
in deciding that the Supreme Court had jurisdic-
tion to enforce the agreement thereby held that
the agreement which was made without reference
to the Workmen’s Compensation Act, was valid
and enforcible.

In the present suit, the mother and the children
are parties plaintiff and as a matter of caution,
as stated supra, the general administrator and
administrator ad pros, have been made parties
plaintiff. The question of parties was also passed
upon by the Court of Errors in the Holtzapfel
case in the following language:

“The next point made is that the agreement
was signed by the mother alone, and hence
created no rights in favor of the children, be-
cause the act of 1916, ubi supra, contemplates
signature by the dependents. But this argu-
ment contains its own refutation, for the
agreement in that event becomes, as to the
children, an agreement of compromise and
settlement at common law, made for their bene-
fit and ratified by them, through a suit there-
on to which they are parties plaintiff by their
next friend, and by a judgment in which they
will be concluded. Sites v. Eldredge, 45 N. J.
Eq. 632, 18 Atl. 214, 14 Am. St. Rep. 769; 22
Cyc. 698. If they were seeking to repudiate
the agreement, the case might be different; but
they are standing on it, and defend the judg-
ment.”

We, therefore, submit that the statement in the
brief of counsel for the defendant (p. 9) “Holz-
apfel vs. Hoboken Manufacturers’ R. Co., 92 N. J.
L. 193, is not authority in support of plaintiffs’
claim” 1s unsustainable. The facts in each case
are identical, except that in the Holzapfel case
the deceased was employed as a locomotive en-
gineer 1n interstate commerce, and, therefore, the
Federal Employers’ Liability Act was exclusive,
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whereas in the case at bar the deceased was em-
ployed in work of maritime nature and therefore
came within Admiralty jurisdiction. The agree-
ment in each case 1s identical. Each agreement
received the approval of the Workmen’s Compen-
sation Bureau so as to make i1t conclusive and
the form of the approval is identical in each case.
The question of jurisdiction which counsel for
the defendant stated “could not be conferred by
consent” is settled by the Holzapfel case. Al-
though counsel for the defendant says the agree-
ment was inequitable and against public policy
he advances no reason to support either of these
contentions. It is difficult to understand how an
agreement that has been voluntarily and delib-
erately entered into after three months’ consider-
ation of the facts by defendant company and its
insurance carrier, both of whom were presum-
ably well informed as to the nature of the obli-
gation they were undertaking, can be said to be
inequitable or against public policy. No author-
ities are cited supporting either contention.

The fact that counsel for the defendant contends
that the agreement is a mere form, without con-
sideration, against public policy and inequitable,
and then concludes that the Supreme Court had
no jurisdiction to enforce it shows that he is not
certain that there is any real merit in any one
of these contentions. To contend that the case of
Holzapfel v. Hoboken Manufacturers’ R. Co. is not
authority for the present case is absurd.

We respectfully submit that the judgment of
the Supreme Court should be affirmed with costs.

Submitted November Term, 1919.

Collins & Corbin,
Attorneys for Plaintiffs-Respondents.
Gilbert Collins,
Edward A. Markley,
Of Counsel.
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of the New Jersey Workmen’s Compensation Law,
which the defendant refused to recognize as such
on the ground that the plaintiff’s intestate died as
the result of an accident incident to the loading
of a ship and occurring on board the ship, and,
therefore, the rights of the parties were exclusively
determinable under the laws of admiralty, and the
Compensation Law could have no application, and
any agreement attempted to be made in such a
case under the Compensation Law is void and with-
out consideration and unenforceable.

Facts.

On December 23rd, 1916, Michael O’'Brien, while
in the employ of the defendant engaged in unload-
ing a vessel at the defendant’s dock at Hoboken and
while in the hold of said vessel, received injuries
from which he died four days later. The plaintiffs
are the widow and three infant children of the de-
ceased, together with the administrator of his
estate.

On January 22nd, 1917, the Commissioner of
Labor wrote to the defendant stating that he failed
to find any report of the accident on file in his de-
partment, and enclosing printed blanks for such
report. At the top of the said letter was a notice
that $50 fine might be imposed for failure to re-
port the accident (see letter, Defendant’s Exhibit
A, p. 49, and the printed blanks enclosed, Defend-
ant’s Exhibits H and I, pp. 61, 33, 56), whereupon
the defendant caused forms 1 and 2 to be filled out
and filed in the office of the Commaissioner of Labor,
the blanks being prepared March 1st, 1917 (De-
fendant’s Exhibits B and C, pp. 50-55).

Under date of March 12th, 1917, another printed
form of the Department of Labor, prepared by the



3

Workmen’s Compensation Aid Bureau, form 4, was
made out and signed both by the defendant and by
its insurance carrier, and by the widow of the de-
ceased, her signature being witnessed by her
brother, who had, on January 31st, 1917, been ap-
pointed administrator of the estate of deceased (De-
fendant’s Exhibit D, p. 56). Form 4, which plain-
tiffs rely upon herein as an agreement, having been
filed with the Workmen’s Compensation Aid Bureau
of the Department of Labor, an approval thereof
was issued by the Workmen’s Compensation Aid
Bureau dated March 22nd, 1917 (Defendant’s Ex-
hibit E, p. 58). In the meantime, the defendant
paid to the administrator of the estate of the de-
ceased the sum of $100 for funeral expenses, pur-
suant to Section 12 of the Workmen’s Compensa-
tion Law (Defendant’s Exhibit F, p. 59), and also
began payments at the rate of $10 per week, as com-
pensation under Chapters 95 and 368 of the Laws
of 1911 of this State, being the Workmen’s Com-
pensation Act, said payments dating from January
6th, 1917. These payments were made to the ad-
ministrator of the estate of, deceased and receipts
for the same under the Workmen’s Compensation
Law were duly signed by him (Defendant’s Exhibits
G-1, G-2, G-3, G4, G-5, G-6, pp. 59-64). These
payments were continued until July 7th, 1917,
amounting in all to $260, together with $100 in ad-
dition for the funeral expenses.

At that time the decisions of the United States
Supreme Court in the cases of Southern Pacific Co.
v. Jensen, 244 U. S., 205, and Clyde S. S. Co. v.
Walker, 244 U. S., 255, had not become generally
known, but when those decisions, which were hand-
ed down on May 21st, 1917 (pp. 30-31), were under-
stood, no further payments were made by the de-
fendant, This action is brought by the plaintiffs
upon the theory that form 4, as sighed by the par-
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ties (Defendant’s Exhibit D, p. 56), and as ap-
proved by the Workmen’s Compensation Aid Bu-
reau (Defendant’s Exhibit E, p. 58), constitutes an
agreement by the defendant to pay to the widow
and children of the deceased the sum of f10 per
week for 300 weeks, the amount of compensation
fixed by the Compensation Law, regardless of the
fact that the United States Supreme Court in the
Jensen and Walker cases (supra) has held that the
Compensation Laws of the various States cannot
apply to a case like this, where the deceased em-
ployee was injured while on a vessel, which he was
engaged in unloading, the reason being that admir-
alty has exclusive jurisdiction in such cases, and the
State Compensation Laws are therefore unconstitu-
tional in so far as they undertake to apply to ad-
miralty cases, and are against public policy.

POINT 1.

The alleged agreement was simply a
form executed in compliance with the
Workmen’s Compensation Law.

The plaintiffs contend that form.4 contains an
absolute agreement by the defendant to pay to the
widow of the deceased the sum of $10 a week for 300'
weeks. It is respectfully submitted that this is not
so. Form 4 is a printed form prepared by the
Workmen’s Compensation Aid Bureau, and was
signed by the parties under the compulsion of
Chapter 54 of the Laws of 1916, and under the
threat made to the defendant by the Commissioner
of Labor that a $50 fine would be imposed for
failure to comply with Chapter 156 of the Laws
of 1912 and Chapter 54 of the Laws of 1916 (De-
fendant’s Exhibit A, p. 49). As a preliminary to
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the signing of Defendant’s Exhibit 3), forms 1 and 2
were filled out and filed on printed forms, also sup-
plied by the Workmen’s Compensation Aid Bureau,
attached to which was a set of instructions (pp. 52-
53), one of the first of which was a notice that the
employer was liable to a fine of $50 if he failed to
file the required reports within four weeks after
the accident. Form 3 was not used for the reason
that the deceased died within four days of the ac-
cident, and form 3 applies only to cases where the
employee himself claims compensation, but form 4
was provided for a situation such as existed in the
case at bar.

It may be argued that form 4 does not provide
for payment under the Workmen’s Compensation
Law, but simply provides for a flat payment of $10
a week for 300 weeks, amounting to $3,000. It is
respectfully submitted that the word “compensa-
tion” 1s used in several places in this form and on
the back of it reference is made to Chapter 54 of
the Laws of 1916, with instructions:

“Mail to Workmen’s Compensation Aid
Bureau, State House, Trenton, N. J.” (p.
38),

with a further admonition that the form is an agree-
ment for “compensation” and that the blank must
be made out and returned to the Bureau within one
month after the death of the injured to prevent cer-
tification to the Court.

Moreover, in Question 28 of form 2, as to the

weekly wage of the employee, it is specifically pro-
vided :

“If fixed by output, see paragraph 23, page
16, Compensation Law” (p. 36).
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Form 4 is based upon forms 1 and 2, and there
certainly is no possible room for doubt that it was
the clear understanding of all the parties concerned,
including the Workmen’s Compensation Aid Bu-
reau, that the filling out of these forms and the issu-
ance of the approval of the Workmen’s Compensa-
tion Aid Bureau was all done under the New Jer-
sey Workmen’s Compensation Law.

Could it possibly be maintained that if the chil-
dren became eighteen years of age before the end of
the 300 weeks, still the widow could collect $10' a
week? Obviously it was the intention of the par-
ties to comply with the Cbmpensation Law and if
any reduction in the rate of compensation was pro-
vided for in that law, it would be an implied term
of the agreement, which is clear proof that the
agreement was made under the provisions of the
Compensation Law and not as a common law agree-
ment.

Moreover, as further evidence of this fact, it will
be noticed that form 4 is signed by the widow of
the deceased and witnessed by her brother, whereas
all of the payments made by the defendant were
made to the administrator of the estate of the de-
ceased, and were so receipted for by him, and in
each of the receipts it is recited that it is a receipt
for compensation under the New Jersey Compen-
sation Act (Defendant’s Exhibits F and G-1, 2, 3,
4, 5, 6, pp. 59-64). There has not, therefore, been
any carrying out by the defendant of any spe-
cific agreement for the payment of money between
the defendant and the widow and children, because
the defendant has never paid anything to the widow
and children, but has made the payments in the
manner required by Section 19 of the Workmen’s
Cbmpensation Law to the administrator, and the
administrator has accepted these payments as being
made pursuant to the Workmen’s Compensation
Law, and the widow has consented thereto.
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POINT IX.

The alleged agreement was entirely
without consideration.

It is to be noted that the widow, in signing form
4, did not undertake to release the defendant from
anything in consideration of accepting compensa-
tion, but all that she undertook to do for herself,
and presumably for her children, was to accept com-
pensation as therein set forth, and affirmed as cor-
rect the statements upon which the compensation
was based. This was simply a fixing by agreement
of the amount of compensation due under the law
in lieu of an award by the Court. Not only would
the defendant be open to further proceedings in ad-
miralty, at least by the infants, but there is no legal
defense in the form of a release, or agreement to re-
lease, from the widow. There is simply an agree-
ment on her part to take what the Compensation
Law undertook to give her, and the United States
Supreme Court has said that it is against public
policy for the Compensation Law to give her any-
thing. Surely, therefore, it would be just as much
against public policy for this Court to compel this
defendant to pay to the widow and children what
the United States Supreme Court has said the State
had no power to require a shipowner to pay in such
a case since the obligations of the shipowner are
to be fixed exclusively by admiralty laws.

The very document itself upon which the plaintiff
relies sets forth that it is dependent upon the Work-
men’s Compensation Law. By form 2 the amount
of wages is to be determined by the Workmen’s Com-
pensation Law, and the various papers are signed
under the compulsion of the Workmen’s Compen-
sation Aid Bureau. When, therefore, the United
States Supreme Cburt, by its decision in the Jensen



and Walker cases took all binding effect from the
Workmen’s Compensation Law, so far as admiralty
cases are concerned, it took away all consideration
for the undertaking made by the parties under De-
fendant’s Exhibit D. The defendant by that instru-
ment in writing submits to being required to pay
“compensation,” and the widow on behalf of her-
self and children agrees to accept “compensation”
and the amount of “compensation” as between them
1s fixed. The United States Supreme Court haying
said that in admiralty cases there can be no such
thing as “compensation,” there is no consideration
left for either promise contained in Defendant’s
Exhibit D, and, therefore, there can be no validity
to such a document as a binding agreement. Ob-
viously the widow and children would be free to
sue in admiralty in entire disregard of the alleged
agreement since admiralty jurisdiction is exclusive»
Why, then, is the defendant bound by an obligation
which is in no wise binding upon the plaintiffs?

In Cooley on Constitutional Limitations, Tth
Ed., 259, it i1s stated:

“When a statute is adjudged to be uncon-
stitutional it 1s as if it had never been.
Rights cannot be built up under it; contracts
which depend upon it for their consideration
are void, it constitutes a protection to no one
who has acted under it, and no one can be
punished for having refused obedience to it
before the decision was made.”

In 12 Corpus Juris, 801, it is stated:

“As a general rule, all acts done under an
unconstitutional law are void and of no
effect, but acts that are merely incidental to
an unconstitutional legislative enactment, it
seems, are valid,”
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The alleged agreement in the case at bar is simply
a compliance with the provisions of the Workmen’s
Compensation Law, and is, therefore, an act done
squarely under the provisions of that law, and as
such 1s void and of nd effect.

The alleged agreement was void at the time of its
making, even though the Jensen case was not de-
cided until much later. This has been decided in
Stoobton v. Dundee Mfg. Co., 22 N. J. Eq., 56, in
which the Chancellor said:

“A change by decision is retrospective, and
makes the law at the time of the first de-
cision as it is declared in the last decision, as
to all transactions that can be reached by
it.”

POINT III.

Ifolzapfel v. Hobohen Manufacturers
11. Co.9 104 Atl.,, 209, is not authority
in support of plaintiffs9 claim in this
case.

As shown in Point I, all the dealings between the
defendant and the various plaintiffs were in accord-
ance with the provisions of the Workmen’s Com-
pensation Law of New Jersey, and it is clear that
there never was any intention on the part of either
side to make a common law agreement. The plain-
tiffs below relied upon the recent decision of the
Court of Errors and Appeals in the case of Holzap-
fel v. Hoboben Mjfrs. R. Co., 104 Atlantic, 209, but
that case is not an authority for enforcing the terms
of form 4 (Defendant’s Exhibit D) as a common
law agreement. In that case the deceased was en-
gaged in interstate commerce. The same forms,
apparently, Were filled out by the various parties
(Plaintiffs’ Exhibits P-5, P-6). The questions
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raised in the Court of Errors and Appeals were
simply as to whether a judgment could be given for
wreekly payments, and whether the Supreme Court
had any jurisdiction to enforce the alleged agree-
ment, and whether the mother could enforce the
agreement for the benefit of the infant children.
The Court of Errors ruled that the “installment”
judgment could not be supported under the com-
mon law, although the 'Supreme Court had jurisdic-
tion to consider the case. It also held that the
mother could represent the children in enforcing
the alleged agreement, but the Court distinctly
stated :

“If they were seeking to repudiate the
agreement, the case might be different.”

Therefore, in the Holzapfel case the questions
of the validity of the Workmen’s Compensation
Law and of public policy were not litigated, so that
that case is not an authority on the questions now
presented in this case.

POINT 1IV.

To sustain the plaintiffs’ alleged cause
of action would be against public pol-
icy.

The United States Supreme Court in Southern
Pacific Go. v. Jensen (supra) squarely holds that
it 1s one of the principles of fundamental law in
this country that the General Maritime Law as ac-
cepted by the Federal courts constitutes part of
our national law applicable to matters within the
admiralty and maritime jurisdiction, and that ex-
clusive jurisdiction of all civil cases of admiralty
and maritime jurisdiction is vested in the Federal
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district courts “saying to suitors in all cases the
right of a common law remedy where the common
law 1s competent to give it,” and that the remedy
which the Compensation Statute attempts to give
1s of a character wholly unknown to the common
law, incapable of enforcement by the ordinary
processes of any court, and is not saved to suitors
from the grant of exclusive jurisdiction, and also
that the remedy afforded by the Compensation Law
1s not consistent with the policy of Congress to en-
courage investments in ships manifested under the
Acts of 1851, which declare a limitation upon the
liability of their owners. Therefore it is not only a
matter of remedy, but of public policy, when the
plaintiff asks this Court to< compel the defendant
to pay compensation in accordance with the State
Workmen’s Compensation Law. It may be argued
that public policy has nothing to do with the mere
enforcement of an agreement to pay a fixed amount
of money each week for 300 weeks. It is respect-
fully submitted that to enforce such an alleged
agreement would be simply another way of carry-
ing cut*a provision of a law which the Supreme
Court of the United States has held violates the
Federal Constitution, and is contrary to the public
policy of this country. It certainly cannot be seri-
ously contended that the alleged agreement was not
signed by the parties solely in compliance with the
provisions of the Workmen’s Compensation Law,
for both externally and internally the paper thus
signed (Defendant’s Exhibit D, p. 56) and the
papers signed as a preliminary to it (Defendant’s
Exhibits B and C, pp. 50, 51), and the receipts
given for payments made in accordance with it (De-
fendant’s Exhibits F and G-1, 2, 3, 4, 5, 6, pp. 59-
64) all relate directly to the Workmen’s Compensa-
tion Law of the State of New Jersey, and the orig-
inal form 4 relied upon by the plaintiffs is to be
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found at the present time filed in the office of the
Workmen's Compensation Aid Bureau, and has
been acted upon by that bureau, and its approval
thereof has been duly issued (Defendant's Exhibit
E, p. 58).

It may be argued that payments have been made
pursuant to this alleged agreement since the de-
cisions in the Jensen and Walher cases were
handed down by the Supreme Court, but it is re-
spectfully submitted that the payments were made
to and receipted for by the administrator, who was
not a party to the alleged agreement. That in no
way renders the alleged agreement valid or frees it
from the taint of being against public policy. .In
this respect this case is very similar to the case of
Coon v. Kennedy, 91 N. J. L., 100—affirmed by the
Court of Errors and Appeals in 91 N. J. L., 598.
In that case, a proceeding was had under the Work-
men’s Compensation Law and an award made. The
deceased was drowned while on a tug in New dJer-
sey waters by the sinking of the tug. No question
was raised in the Common Pleas Court as to the
jurisdiction of the Court, but when the case reached
the Supreme Court, the Jensen case having appar-
ently in the meantime been decided, the question
was then raised for the first time, and the Supreme
Cburt said:

“The doctrine that a party need not be
heard as to a question which should have
been, but was not, raised in an intermediate
Court of Appeal, is subject to these limita-
tions, namely: first, where the question goes
to the jurisdiction of the subject matter
{Dodd v. Una, 40 N. J. Eq. 672, 713), and
second, where a question of public policy is

involved {Massachusetts National Bank v.
Shinn, 163 N. Y. 360).”
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The Court of Errors, in affirming the decision of
the Supreme Court, which gave judgment for the
defendant, said:

“We concur in the result reached by the
Supreme Court that the Federal jurisdiction
over the case presented was exclusive, and
for the reasons given in the opinion of that
Court.”

See Doey v. Howland Co., 224 N. Y., 30.

In the case at bar, the signing of form 4 and the
issuance of an approval thereof had the same effect
as the making of an award, since it is provided by
Section 4, Chapter 54, of the Laws of 1916, that
when the approval of the Bureau is issued, the ar-
rangement between the parties becomes conclusive,
but inasmuch as the United States Supreme Court
has declared that the law under which the alleged
agreement was executed is invalid and is against
public policy, even though payments were made by
the defendant, they were made pursuant to a law
which has been declared to be against public pol-
icy, and the opportunity to present such an objec-
tion is now for the first time presented in this
action brought to enforce the carrying out of obli-
gations attempted to be imposed by a law which is
invalid and against public policy. Therefore, this
Court should recognize such a defense, and should
not lend its aid to the carrying out of a law which
1s unconstitutional and against public policy, nor
does the amendment of the Federal Judiciary Act
(Sections 24 and 256), so as to permit the applica-
tion of said Workmen’s Compensation Laws in ad-
miralty cases, assist the plaintiff in this case, as it
1s squarely held in Coon v. Kennedy (supra) that
that amendment which took effect October 6th,
1917, is not retroactive and cannot support any
claim for compensation based on an accident which
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occurred before its enactment, and the accident in
this case occurred December 23rd, 1916.

POINT V.

It would be inequitable to permit
plaintiffs to recover in tliis action.

It must be conceded that admiralty had exclu-
sive jurisdiction over all civil actions based upon
an accident to the deceased such as in the case at
bar. Nothing could deprive admiralty of that jur-
1sdiction and the Workmen’s Compensation Laws
which attempted to interfere with such exclusive
jurisdiction were held to be unconstitutional and
against public policy.

Three of the plaintiffs in this case are infants,
and surely anything which their mother might have
seen fit to do without being duly appointed by the
Court to represent the infants should not deprive
the infants of their legal rights. It will be noted
in the Holzapfel case (supra) that the Court of
Errors held that the mother was authorized to en-
force the rights of the infants, but distinctly said:

“If they were seeking to repudiate the
agreement, the case might be different,”

If, therefore, after they had received the $3,000
provided for under the Workmen’s Compensation
Law, the infants saw fit to have an action insti-
tuted on their behalf in the admiralty courts, surely
no payments made in accordance with the terms of
an unconstitutional State Law could deprive the in-
fants of their right to relief in admiralty. The de-
fendant, therefore, might well be required to pay
twice. Moreover, in this particular case, the ages



15

of the children do not happen to cause any change
in the rate of compensation during the period of
payment, but, in many cases, it might well be that
before the 300 weeks expire one or more of the chil-
dren might become eighteen years of age, and under
the provisions of the Workmen’s Compensation Law
that would reduce the rate at which compensation
1s payable, yet the defendant would have no relief
under the Workmen’s Compensation Law to have
the payments thus reduced if the alleged agreement
1s to be enforced without regard to the Workmen’s
Compensation Law, as it must be, if at all, since
that law 1s unconstitutional, void and against pub-
lic policy. From every point of view, therefore,
it is inequitable and contrary to public policy for
the plaintiffs, in this case to recover from the de-
fendant the compensation provided for by the
Workmen’s Compensation Law simply because,
under the threat of a fine by the Department of
Labor in this State, the defendant signed the
printed forms provided by the Department of Labor
and made certain payments in accordance with the
provisions of the Compensation Law.

POINT VI.

Jurisdiction could not be conferred
by consent.

In Oakley v. Aspinwall, 3 N. Y., 547, at p. 552,
the Court said:

“But where no jurisdiction exists by law
it cannot be conferred by consent—espe-
cially against the prohibitions of a law,
which was not designed merely for the pro-
tection of the party to a suit, but for the gen-
eral interest of justice.”
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In Matter of Cajfrey, 52 A. D., 264, at p. 270,
the Court .said:

I need not dwell upon the danger of per-
mitting parties to create tribunals, thereby
recognizing that private compact may have
the force of public statute. Private judg-
ment might thus reconstitute the judicial
system of the State and confer upon inferior
courts or bodies powers that were never con-
templated when they were authorized, but
which were in effect withheld by the v ish or
wisdom of the people.”

See

McClaughry v. Deriving, 186 U. S., 49, at
p. 66.

As has been pointed out, the United States Su-
preme Court in the Jensen case has said that it is
against public policy for the states to award com-
pensation in admiralty cases, and jurisdiction over
such cases has been specifically withheld from the
State courts, therefore the mere fact that the de-
fendant complied with the State Law in order to
avoid a penalty being imposed upon it and filled
out the necessary forms and signed the paper
in which it agreed to pay “compensation as stated
herein, does not confer upon this Court any juris-
diction to enforce the continuance of payments of
“compensation as stated herein,” because, as laid
down in the foregoing citations, no such jurisdic-
tion can be conferred by consent.

Moreover, in Levison v. Illinois Surety Co., 222
N. Y., 280, it has recently been held by the Court of
Appeals of New York that where a surety bond has
been issued pursuant to an invalid law, it was not
binding, the Court saying:
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“Such an arrangement and agreement
would only be valid and binding upon the
parties because of its being entirely separate
from and independent of the prohibition con*
tained in the statute quoted. No such sepa-
rate and independent agreement was exe-
cuted in this case.”

In Norton v. Shelby Gov 118 U. S., 425, at p. 442,
the Court says in regard to an unconstitutional
statute:

“It confers no rights; it imposes no duties;
it affords no protection; * * * It Is?
legal contemplation, as 1inoperative as
though 1t had never been passed.”

It 1s respectfully submitted that had the parties
in the case at bar, in compromise of all rights, en-
tered into an agreement whereby the widow for
herself and her children undertook to release the
defendant from all liability of every sort, in con-
sideration of the defendant paying to the widow
the sum of $10 a week for 300 weeks, the plaintiffs
might then maintain that there was a valid com-
promise of all liability, both in admiralty and under
the common law, and such an agreement might well
be held to be binding and enforceable, but, as point-
ed out, the parties in signing Defendant’s Exhibit D1
did nothing more than, in the one case, agree to
accept and in the other case agree to pay the amount
of compensation payable under the Workmen’s
Compensation Law of New Jersey. The agreement,
therefore, such as it was, was made absolutely in
pursuance of the provisions of the Compensation
Law, and was not in any sense a binding common
law agreement.
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POINT VII.
The judgment for plaintiffs should be

reversed and the complaint, dismissed,
with costs.

Respectfully submitted,

WALTER L. GLENNEY,
Attorney for Appellant,
No. 217 East 7th Street,
Plainfield, N. J.
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