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New Jersey Court of Errors and Appeals

BILL OF COMPLAINT.
(Filed Aug. 7, 1929)
IN CHANCERY OF NEW JERSEY

To the Hon. Edwin Robert Walker, Esq.,
Chancellor of the State of New Jersey:

Your complainants, David A. Brown and George
H. Brown, residing in the Township of Wood-
bridge, County of Middlesex and State of New
Jersey, respectfully show unto your Honor:

1. That they are the owners in fee of certain
lands hereinafter deseribed and which they became
seized of on the 9th day of November, 1897, by
deed of Charles H. Gardner and Mary G. Gard-
ner, his wife, and which said deed is recorded
in the Middlesex County Clerk’s office in Book
296 of Deeds on page 210.

2. Said lands are described as follows:

A1x that certain tract, situate in the Town-
ship of Woodbridge, County of Middlesex
and State of New Jersey, and consisting of
forty-nine acres of land, more or less, and
being bounded as follows: On the West by
property of Albert D. Brown, Port Reading
Railroad, and estate of Jonas‘Codington. On
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the North by lands of the estate of Jonas - :

Codington and lands of James Edgar. On
the East by lands of James Edgar and prop-
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2
Bill of Complaint

erty known as the Honer Estate property.

On the South by lands of Mary (. Gardner

and Albert D. Brown.

Being the same lands conveyed to Charles
H. Gardner by Louis Van Sycle, deceased.

3. That at the time your complainants  became
seized of the above described lands and premises,
the Perth Amboy Savings Institution, a corpora-
tion of the State of New Jersey, held a mortgage
upon said lands and premises in the sum of Eight
Hundred ($800.00) Dollars, which said mortgage
was dated April 10, 1893, and recorded on April
12, 1893, in Book 123 of Mortgages for Middle-
sex County on page 33; and which said mort-
gage was subsequently, to wit: on the 10th day
of October, 1899, assigned by the said Perth Am-
boy Savings Institution to one, Robert Adolph
Hirner, and which said assignment was recorded
on the 12th day of October, 1899, in Book ot
Assignments for Middlesex County on page 617.

4 That the aforementioned Robert Adolph
Hirner did institute an action out of this court
to foreclose the abovementioned mortgage, and
on or about the 2nd day of April, 1900, a final
decree of foreclosure was entered in favor of the
aforementioned Robert Adolph Hirner. And sub-
sequently, to wit: in the year 1900, the defend-
ant, William V. Carpenter, who occupied said
lands as lessee, and in addition thereto held a
second mortgage upon said lands and premises,
as will more fully hereafter be set forth, paid
the amount due upon said final decree into the
Court of Chancery, in an action to redeem.
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Bill of Complawnt

5. That at the time your complainants became
seized of said lands and premises the defendant,
William V. Carpenter, held a mortgage upon said
lands and premises in the sum of Thirty-five Hun-
dred ($3500.00) Dollars, which said mortgage was
dated December 19, 1894, and recorded on the 9th
day of January, 1895, in Book 130 of Mortgages
for Middlesex County on page 239.

6. Your complainants have paid no interest on
account of said mortgage or any part of the prin-
cipal thereof from the time they became seized
of said lands and premises until the present time,
and no payment has ever been demanded of them
or their predecessor in title, and charge and al-
lege that said mortgage was fraudulently pro-
cured by the defendant, William V. Carpenter,
and that said mortgage was executed without any
consideration.

7 That on or about the 10th day of August,
1899, the said lands hereinabove deseribed were
conveyed by deed of Bruce L. Drummond, Collec-
tor, to the inhabitants of the Township of Wood-
bridge, in the County of Middlesex, for the non-

payment of taxes, and which said tax certificate .

was recorded on the 17th day of October, 1899,
in Book 309 of Deeds for Middlesex County, on
page 569, and that subsequently the above de-
seribed lands and premises were again sold for
taxes by Leonard M. Campbell, Collector, to the
Township of Woodbridge, in the County of Mid-
dlesex, as evidenced by a tax certificate dated

10

February 8th, 1906, and recorded on the 21st day - :

of February, 1906, in Book 189 of Mortgages for
Middlesex County on page 89.
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Bill of Complaint

8. That on or about the 1st day of February,
1912, the defendant, William V. Carpenter, ac-
quired two certain paper writings purporting to
be deeds to the foregoing described lands and
premises, which said instruments were recorded
on the 22nd day of January, 1915, in Book 15 of
Releases for Middlesex County, on pages 382 and
383 respectively. The abovementioned instru-
ments were again recorded on the 14th day of
April, 1928, in Book 915 of Deeds for Middlesex
County on pages 75 and 77 respectively.

9. The defendant, William V. Carpenter, by
virtue of the abovementioned payment of moneys
into the Court of Chancery, and said paper writ-
ings claims title to said lands and premises.

10. Your complainants are and have at all
times been ready, willing and able to pay the
amount due and owing unto the defendant, Wil-
liam V. Carpenter, together with interest there-
on, but have been unable to ascertain the exact
and true amount of said indebtedness, in order
to satisfy and discharge the foregoing liens of
record.

Complainants are without adequate remedy in
the courts of law and therefore pray:

1. That William V. Carpenter, who is the de-
fendant to this suit, may answer this bill of com-
plaint and each statement therein made.

9. That complainants may be decreed to be
entitled to redeem the said mortgages and tax

0 title certificates.

¥
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Bill of Complaint

3. That this Honorable Court ascertain the
true amount due unto defendant, William V. Car-

penter, by virtue of the foregoing mortgages, de-

cree and tax title certificates.

4. That the said defendant, William V. Car-
penter, may be decreed, upon payment or tender
to him by complainants of whatever amount is
deemed to be equitably due to said defendant on
said mortgages, decree and tax title certificates,
to deliver to complainants the said mortgages, de-
cree and tax title certificates, after having first
duly endorsed the same for cancellation.

5. That a writ of subpoena may issue, com-
manding said defendant to answer this bill of
complaint and to abide by such decree as this
court may make in the premises.

6. That your complainants shall have such fur-
ther and other relief as shall be equitable and

just.
BERNARD W. VOGEL,

Solicitor of Complainants.

Leo S. Lowenkopf,
Of Counsel.
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ANSWER AND ANSWER IN LIEU OF PLEA OF
THE DEFENDANT, WM. V. CARPENTER.,

(Filed Sept. 10, 1929)

IN CHANCERY OF NEW JERSEY

1 Between:

Davip A. Browx~ and GEORGE

H. Brown,
Complainants, \ On Bill to
Redeem, Ete.
and
Wwu. V. CARPENTER,
Defendant.

20

This defendant, William V. Carpenter, of the '
Township of Woodbridge, County of Middlesex
and State of New Jersey, answering the Bill of
Complaint, says that:

-~y =

1. The allegations of paragraph one are denied.

2. The allegations of paragraph two are ad-
mitted.

3. The allegations of paragraph three are ad-
mitted except that the recording date of said as-
signment should be October 10, 1899.

4. The allegations of paragraph four are ad-
mitted.

30

5. The allegations of paragraph five are ad-
mitted.

6. The allegations of paragraph six are denied.

40 7. The allegations of paragraph seven are ad-
mitted.
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Answer and Answer in Liew of Plea of the De-
fendant, Wm. V. Carpenter

8. The allegations of paragraph eight are ad-
mitted.

9. The allegations of paragraph nine are ad-
mitted, but in addition thereto defendant says
that he also holds by virtue of a judgment in
ejectment entered in the Middlesex County Cir-
cuit Court dated August 14th, 1929.

10. Allegations of paragraph ten are denied.
First ANswWER IN LIEU oF PLEA

This defendant by way of answer in lieu of
plea as to so much of the bill of complaint as
seeks redemption of the lands from the mortgage
dated April 10th, 1893, for $800.00, says that said
defendant was in possession of the said lands,
tenements and hereditaments described in the
mortgage for more than twenty years after de-
fault of payment by the mortgagor and that the
right or equity of redemption is forever barred.

SEcoND ANSWER IN LIEU oF PLEA

This defendant by way of answer in lieu of
plea as to so much of the bill of complaint as
seeks redemption of the lands from the mortgage
dated December 9th, 1894, for $3500.00, says said
defendant was in possession of lands, tenements
and hereditaments described in the mortgage for
more than twenty years after default of the pay-
ment by the mortgagor and the right or equity
of redemption is forever barred.

THIRD ANSWER IN LIEU oF PLEA
This defendant by way of answer in lieu of plea
as to so much of the bill of complaint as alleges

4
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Answer and Answer in Liew of Plea of the De-
fendant, Wm. V. Carpenter

that the mortgage dated December 9th, 1894, for
$3500.00 was fraudulently procured and executed
without adequate consideration says that this mat-
ter is res judicata between the parties.

FourTtH ANSWER IN LIEU oF PLEA

This defendant by way of answer in lieu of
plea as to so much of the bill of complaint as
alleges a cause of action to repossess or recover
the lands described in the aforementioned mort-
gages exists says that said action should have
been brought within twenty years next after the
right or title thereto acerued and not having been
so done it is barred by the Statute of Limitations.

Firra ANswER IN Lieu or PLEA

This defendant by way of answer in lieu of plea
as to so much of the bill of complaint as effects
redemption of the lands described in the mort-
gages and tax certificates, said tax certificates
being dated August 10th, 1899, and February 8th,
1906, respectively, says there has been no redemp-
tion therefrom in twenty years after the said de-
fendant entered into open possession, since con-
tinued under the respective sales and that the
right of redemption is accordingly barred.

SixtTH ANSWER IN LiEU oF PLEA

This defendant by way of answer in lieu of
plea as to so much of the bill of complaint as
seeks delivery of said mortgages and tax certifi-
cates endorsed for cancellation says that in an
action of ejectment instituted in the Middlesex
County Circuit between the parties to this pres-

g
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Answer and Answer wn Liew of Plea of the De-
fendant, Wm. V. Carpenter

ent action, the Court decided as part of its find-
ings that the defendant was in possession as
mortgagee under the aforementioned $3500.00
mortgage and that by virtue of such possession
thereunder could not be ejected in a law court.

SEVENTH ANSWER IN LIEU orF PLEA

This defendant by way of answer in lieu of
plea as to so much of the bill of complaint as
alleges plaintiff in possession under a deed from
Chas. H. and Mary G. Gardner recorded in the
Middlesex County Clerk’s Office, Book #296 of
Deeds, page 210, and bearing date the ninth day

of November, 1897, says that said deed was a |,

fraudulent conveyance for the purpose of de-
frauding the defendant of his rights in said prem-
ises and the said deed was without support of
an adequate consideration and for the purpose
of hindering and defrauding creditors, one of
whom was the defendant in this action.

Eicara ANnswer 1IN LiEU oF PrLEa

This defendant by way of answer in lieu of
plea as to so much of the bill of complaint as
claims the right to redemption under the afore-
mentioned mortgages and tax certificates says
that the right of redemption is barred because
of the fact that the complainants are estopped
by laches.

FREDERICK F. RICHARDSON,
Solicitor of Defendant,
Wm. V. Carpenter.

September 19, 1929. Replication in common
form.

September 24, 1929. Order of Reference to
Hon. Maja Leon Berry, Vice Chancellor,

Designation November 4, 1929, »

10
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TESTIMONY.

IN CHANCERY OF NEW JERSEY

\

Between:

Davip A. BrowN and GEORGE
H. Brown,

Complainants, >
and

Wirriam V. CARPENTER,
Defendant. /

e

Transeript of stenographer’s notes of proceed-
ings in the above entitled cause before the Hox-
orRABLE Masa Lroxn Berry, Vice Chancellor, at the
Chancery Chambers, Long Branch, New Jersey,
on Thursday, May 15th, 1930, at 10:30 A. M.

Appearances:

Bernarp W. Vocer, Esq., THOMAS L. Hanson,
of Counsel, Solicitor for the Complainants.

Freperick F. RicmarpsoN, Esq., Solicitor for
the Defendant.

Mr. Hanson: This is a bill to redeem property
in the Town of Woodbridge, upon which there is
erected what is known as the Woodbridge Race
Track, to redeem the property from the first
mortgage and tax certificates, or possibly instead
of a first mortgage, a decree which was secured
as the result of a foreclosure of the mortgage.
The facts briefly are that the complainants claim
to be the owners of this property by virtue of a
deed from Charles and Mary Gardner, which was

%
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Discussion

executed to them on November 9th, 1897. That
at the time they acquired this property the de-
fendant was holding same by virtue of a lease
which he had executed with the grantors to the
complainants, Charles and Mary Gardner, and
which lease had not expired. It was a ten-year
lease, I believe, and the defendants had been in
possession under this ten-year lease for seven
years. At the time they purchased the property
there was an $800 mortgage held by the Perth
Amboy Savings Institution, which mortgage was
subsequently assigned to a party by the name of
Hirner, who lived in Woodbridge, and who sub-
sequently instituted foreclosure proceedings on

the mortgage and obtained a decree. There was :

another mortgage on the property which had been
given by Gardner, the grantor of the complain-
ants, to the defendant a short time after he en-
tered into possession of this property by virtue
of the lease with Gardner.

The Court: That is the one in controversy in
the present suit?

Mr. Hanson: Yes, sir; the mortgage was for
$3500.00.

After the complainants acquired the property :

from Gardner, they attempted to set aside the
$3500.00 mortgage.

The Court: That was not involved in the other
foreclosure suit?

Mr. Hanson: No, sir; not involved.

The Court: And they were not parties?

Mr. Hanson: No, sir; to my knowledge, he was -

not brought in as a party. However, the file is
here and we can find out whether they were made

10
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Discussion

defendants or not. The complaint which was filed
to set aside this mortgage urged that the mort-
gage had been given without consideration, and
also to secure and preserve the said property and
the amount of the mortgage from any losses which
the said Gardner, that is the mortgagor and the
grantor of the complainants, from any losses
which the said Gardner might thereafter incur.
A demurrer was filed to the bill of complaint and
Chancellor Magie sustained the demurrer for two
reasons, first, that it appeared from the complaint

and the allegations of the complaint, that the

mortgage had been given to protect the mort-
gagor against possible creditors, and therefore
was given in fraud of creditors, and if it were
not given for that purpose, that the language of
the complaint was so vague and indefinite and
contradictory that—the words of the Chancellor
were ‘‘uncertain, vague and indeterminate in its
statement of material fact’’ that the bill was bad
upon demurrer and therefore the bill to redeem,
or the bill to set aside the mortgage of $3500 was
set aside, and for the reasons that I have just
stated.

In addition, the defendant secured by assign-
ment from the Township of Woodbridge two cer-
tain tax certificates which he recorded, for rea-
sons best known to himself, and which he re-
recorded, or rather, because they had been orig-
inally recorded by the Clerk of the Township of
Woodbridge as mortgages and which he had re-
recorded as deeds, in other words, in two sepa-
rate books of deeds in the County Clerk’s Office
of Middlesex County.
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Going back to the mortgage of $800 which was
held by the Perth Amboy Savings Institution and
assigned to Hirner and subsequently foreclosed,
the defendant paid into the Court of Chancery
sometime after 1900, the amount of the decree,
but did not secure an assignment of the mortgage
nor an assignment of the decree; he simply paid
the money into the Court of Chancery. It is the
contention of the complainants that the title is
still vested in them because of the deed from
Gardner, and the interest of the defendant, if
any, is limited solely to the moneys which he
has expended in securing an assignment of the
tax certificates and the decree in the Savings Bank

mortgage foreclosure and any money which he -

might have actually advanced on the $3500 mort-
gage, and the complainants are ready and willing
to pay that amount of money into court in order
to redeem the property.

The Court: What became of the money that
was paid into court in the other foreclosure?

Mr. Hanson: I believe it was turned over to
the complainant; at least, that is my understand-
ing.

The Court: So far as I can see from this file
in Hirner v. Gardner, the defendant, Carpenter,
that is the mortgagee who held the $3500 mort-
gage, while he was made a party defendant, was
not served and did not appear in the suit. You
may check up upon it.

Mr. Hanson: There is a Master’s report there,
I believe. |

The Court: Let’s see what the final decree
says. I do not understand this, the final decree
bars all the defendants, including the defendant

10
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Discussion

Carpenter—there does not seem to be anything
to indicate service on Carpenter—Oh, yes, there
is; I am wrong—it was served on him, subpoena
was served on Carpenter.

Mr. Richardson: Later Mr. Carpenter filed a
bill to redeem and paid the money into court.
We have a certificate that it was paid into court
by the attorney for the mortgagee. If the court
please, the last time we were here was on a mo-
tion by us, or rather, a bill to quiet title, which
bill was dismissed without prejudice pending the
decision of Judge Kirkpatrick in the common law
court. At that time there was pending another
action of ejectment, and the court held that the
pendency of the ejectment action would defeat
the bill to quiet title. Since that time Judge
Kirkpatrick has decided the ejectment suit in our
favor and I have a copy of his conclusions here
which I would like to file with the court. If the
Court please, Mr. Carpenter claims under two
mortgages, he claims that on the default in pay-
ment of the $3500 mortgage he stayed in posses-
sion, having already been in there under a lease
expiring in 1903, and that in 1903 he continued
to stay there under his mortgage, it not being
paid, and has had the property by his posses-
sion under that mortgage, and we claim that that
possession is sufficient to give him a legal title,
because the mortgage was defaulted on, and hav-
ing stayed in possession during all that time
without objection by these complainants, that that
ripened into title.

We also claim that we were there in posses-
sion under the second mortgage. Now, the sec-
ond mortgage, the so-called Hirner mortgage, it

g
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is true that we did not take an assignment of
that, but we paid the money into court and the
decree in that case read that upon the payment
of the money into court by Mr. Carpenter, Mr.
Hirner should assign uncancelled the bond and
mortgage to Mr. Carpenter. That was never done
and if we have any standing under the mortgage
it is probably by equitable subrogation. We
claim under both those mortgages, possession
under both those mortgages. We also claim
by virtue of the decision in the ejectment suit in
which Judge Kirkpatrick has decided that our
possession under the $3500 mortgage was for a
sufficient length of time as to give us proper legal
title.

We also claim that the complainants in this
suit, Messrs. Brown, have been guilty of laches
in not asserting their right years ago. We have
been in possession since 1903 under our mortgages
and nothing has ever been done until very re-
cently when we attempted to lease this tract for
the purposes of a speedway, when Mr. Brown
came in and asserted his rights. We claim that
he is guilty of laches. The property has appre-
ciated in value to where it is now worth approxi-
mately eighty to one hundred thousand dollars,
having originally been worth probably six thou-
sand dollars, or somewhere in that neighborhood.
It is on those two grounds, our possession under
the mortgage and laches, that we claim that our
title is a good title. .

The Court: In the ejectment suit who was the
plaintiff?

Mr. Richardson: Mr. Brown.

10
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Discussion

The Court: Well, of course, he failed by the
weakness of his own title, I suppose. That does
not necessarily say that the one in possession
had good title, does it?

Mr. Richardson: No, not necessarily. Perhaps
I overstated that.

The Court: The weakness of the title of the
man in possession would not give the plaintiff the
right to a verdict on a judgment in ejectment. He
has got to stand on his own title.

Mr. Richardson: But the Court does say this
in this action by this Court, he (referring to Car-
penter) ‘‘is entitled to and is in possession as
mortgagee under his mortgage; Gardner could
not dispute his right without satisfying the mort-
gage and the present plaintiffs taking on notice,
have no rights superior to their grantor.”

The Court: But did the possession, which was
originally under a lease, change to possession
under a mortgage? What was there to indicate
any change of the character of possession?

Mr. Richardson: He demanded payment from
the Browns, who then held the paper title, and
Brown refused to pay it, and Mr. Carpenter told
them that he was going to stay there until the
thing was paid, that he had certain things to be
satisfied and intended to stay there until the
claims were satisfied.

The Court: Well, suppose I let you put in
your proofs in this matter. Let’s settle it one
way or the other.

g
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Charles H. Gardner—Dairect

CHARLES H. GARDNER, a witness called in
behalf of the complainants, being first duly sworn,
according to law on his oath, testified as follows:

Direct-examination by Mr. Hanson:

Q. Where do you live, Mr. Gardner? A. Wood-
bridge.

Q. How long have you lived there? A. All of
my life.

Q. How old are you now? A. 83.

Q. You were at one time the owner of what is
known as the Van Sickle tract, were you not? A.
Yes, sir.

Q. And that is the property where the race
track is now located? A. Yes, sir.

Q. Mr. Gardner, when did you aecquire this
property? A. I could not tell you the date to-
day.

Q. Well, approximately when, if you recall?
A. It must be over thirty years ago.

Q. You know Mr. Carpenter, William V. Car-
penter, the defendant? A. Yes, sir.

Q. Did Mr. Carpenter ever lease this property
from you? A. He leased it for ten years.

Q. When did he make this lease with you? A.
Let’s see, I think it was in 1892.

Q. Where were you living at that time? A. In
Woodbridge.

Q. On this property? A. Not on this property,
but in the house adjoining it. >

Q. And at that time what did this property
consist of? A. A farm.

Q. Any buildings on it? A. No.

Q. For what purpose did you lease it to Mr.
Carpenter? A. For farming purposes.

4
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Charles H. Gardner—Direct

Q. Was that a written lease? A. Yes, sir.

Q. What rent did Mr. Carpenter agree to pay?
A. T was to receive a certain portion of the pro-
ceeds of the place.

Q. And what was to be done with reference to
the payment of taxes? A. Well, T don’t know,
hardly, about that.

The Court: It was a written lease;
won’t the lease speak for itself?

The Witness: There was a written lease
in existence; I don’t know what has be-
come of it.

Q. Was it ever recorded in New Brunswick, to
your knowledge? A. Not to my knowledge.

Q. Did you ever pay the taxes after Mr. Car-
penter leased the property from you? A. I don’t
think I did.

Q. Did Mr. Carpenter ever tell you that he had
paid the taxes? A. Well, that I don’t know, either.
I don’t remember that.

Q. In 1894 did you execute a mortgage on this
property to Mr. Carpenter? A. For $3,500; I
don’t know what date it was.

Q. Well, you executed a mortgage for $3,500
to Mr. Carpenter? A. Yes.

Q. That was the only mortgage covering this
property that you did execute to him, wasn’t it,
the one for $3,500?7 A. I never received a cent
for it.

Q. How did you come to sign this mortgage or
give this mortgage to Mr. Carpenter? A. 1t was
supposed to protect him in his lease, that is what
I understood, and it was to be cancelled at the ex-

Nt
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Charles H. Gardner—D:irect

piration of the lease. I never received a cent
for that mortgage.

Q. From whom did you get the understanding
that it was to be cancelled upon the expiration of
the lease? A. Why, Mr. Carpenter and his law-
yer that came to my house.

Q. Who was his attorney, if you recall? A. I
don’t remember his name. I think he is dead.
He was from Rahway. Mr. Carpenter probably
could tell you his name.

Q. Will you just explain the circumstances sur-
rounding your giving Mr. Carpenter this mort-
gage for $3,500? A. He brought his lawyer to
my house— :

Mr. Richardson: I object, if the Court
please, for this reason; this $3,500 mort-
gage is res adjudicata; it has been in the
Court of Chancery once on the application
to set aside as fraudulent, and the appli-
cation was denied and the Court left the
parties where they were. My objection in
this case is that it is absolutely irrelevant;
it has no bearing on this issue one way or
the other.

Mr. Hanson: I did not say it was set
aside as fraudulent. I am reading the
opinion of the Chancellor himself. He said
if it was the purpose to defraud creditors
the demurrer would be sustained, and if
that was not the purpose, then the language
was so vague, uncertain and indeterminate
in its statement of material fact that the
bill is bad upon demurrer. Now, appar-
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Charles H. Gardner—Direct

ently the state of facts as it was presented
in this bill was such that the Chancellor
was either confused—
The Court: I am going to hear the tes-
timony; I am going to hear all the evidence,
10 and if it proves on examination of this file
that it has no place in the cause because it,
is res adjudicata, it will not be considered.

Q. Will you explain how you came to give
Mr. Carpenter this mortgage? A. The reason
I gave it to him was he told me that it was neces-
sary to protect him in his lease, and I took it for
granted that he was right.

o090 Q. Where was the mortgage executed? A. In
my house.

Q. Who was present at that time? A. My wife
and son; I had a very sick boy there dying at the
time. ¥

The Court: Did he explain how it was
to protect his lease?

The Witness: Well, I don’t know. He
told me it was necessary to give it to him
to protect his lease and I took it for granted

30 that that was so. I trusted that man. I
never received anything from the proceeds
of the place except two loads of nubbins
of corn; that is all I received in the four
years before I sold the place.

Q. Is Mr. Carpenter related to you in any way?
A. His wife was my niece.

Q. You had confidence in him at that time? A.
I did; I thought he was a nice man; I took his

word for it.
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Q. In what room of your house was this mort-
gage executed? A. Well, the back room, in the
sitting room; my boy laid there on the couch, we
thought he was dying at the time,

Q. In the same room where the mortgage was
executed? A. Yes, he had a fever at the time.

Q. You sold this property to Mr. Brown in
1897, did you not? A. I don’t know the date; it
was four years after the lease had been running.
The lease had been running about four years
when I sold it to him subject to the lease and the
mortgage of $800 that the Perth Amboy Savings
Bank held on the property. I drew the deed to
him subject to that lease and that $800 mortgage.

I did not mention the $3,500 mortgage because :

I supposed it would be cancelled at the end of
the lease.

Q. Now, Mr. Gardner, between the time of your
signing that mortgage and the time that you con-
veyed this property to the Browns, did Mr. Car-
penter ever ask you for interest on that mort-
gage? A. No.

Q. Did you see him during that period? A.
Oh, yes; quite often.

Q. Would he come to your house? A. After I
sold the place?

Q. I mean, before you sold the place? A.
Well, when I first leased it to him, but we seemed
to have trouble about his furnishing manure, one
thing or another cropped up, either the stock died
or there wasn’t any proceeds from the place, and
eventually we had some trouble and he assaulted
me, and I had him indicted and taken into court
for assault. (Oh, you can smile, Mr. Carpenter.)
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Charles H. Gardner—D:irect

Q. Now, Mr. Gardner, did you tell Mr. Brown
about this $3,500 mortgage at the time you sold
the property to him? A. Yes, because I told him
it was to be cancelled at the end of the lease. I
never received a cent for that mortgage.

Q. What did you receive from the Browns for
consideration for this deed? A. I owed them a
bill, and I received some money from them, be-
sides.

Q. What, in your opinion, was the property
worth at the time you sold it to the Browns? A.
I could not tell you. I did not know the value of
it. I had very little knowledge of property at
that time. :

Q. Now, after—were you indebted to many
people at the time you sold the property to the
Browns? A. No.

Q. Just owed them a bill? A. That is all.

Q. Now, did you go to Mr. Carpenter at any
time after conveying this property to the Browns
with reference to this mortgage? A. I don’t
know as I did; I don’t remember.

Q. Did you go to Mr. Carpenter before you sold
the property to the Browns with reference to this
mortgage? A. Yes, that was the occasion when
he assaulted me.

Q. What was the reason of your going to Mr.
Carpenter at that time? A. Well, he insulted me
every opportunity he got; my wife could not sit
on the porch when he went by without his pass-
ing and trying to insult her. I had a little hut
built for my children down by the brook and he
went down there and threw the things out and
did everything he possibly could to annoy me. I

B
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did not krow why he did it. I never thought he
was sane.

Q. When you saw Mr. Carpenter shortly be-
fore you sold the property to the Browns, did
you say anything to him about this mortgage,
this $3,500 mortgage? A. 1 don’t remember
whether I did or not.

Q. Have you been familiar with this property
since the time you sold it to the Browns? A.
Why, yes; I live right in the neighborhood, my
property, my wife’s property, adjoins it.

Q. How far from the property do you live now?
A. Oh, probably two or three hundred yards. It
is in the rear of my property, not mine; it was
my wife’s, but now it is my son’s.

Q. What has been done with the property since
the time you sold it, with the exception of the
erection of the race track on it? A. Why, I don’t
know. He undertook to farm it but he did not
farm it at all; he never got anything off of it.

Q. Did he ever plant any crops there, to your
knowledge? A. Oh, yes; partly. I never saw a
good crop raised on the place, though.

CROSS-EXAMINATION by Mr. Richardson:

Q. Mr. Gardner, you owed Mr. Carpenter some
money at the time this $3,500 mortgage was ex-
ecuted, did you not? A. No, I did not.

Q. Didn’t you owe him some six or seven hun-
dred dollars? A. No. ¢

Q. On a grocery bill? A. No, the Browns?

Q. No, Mr. Carpenter? A. Mr. Carpenter, I
never owed him a cent.
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Charles H. Gardner—Cross
Q. Didn’t Mr. Carpenter sue you shortly after-

wards and get a judgment against you for some
money? A. No.

Q. Hasn’t he a judgment against you today,

outstanding against you today, Mr. Carpenter?
A. Yes, but may I explain that matter?

Q. Yes, surely, that is what I want to know.
A. After I sold this property to Mr. Brown, Mr.
Carpenter came to me and wanted to know what
right I had to sell that to him. Previous to that
I had borrowed money of my old aunt and bor-
rowed of my uncle for other purposes and he
went to her and told her that I was a bankrupt—
this I got from her—that I was bankrupt and
that if she would turn those notes over to him—
I had given her notes, I think it was for $300,
turn those notes over to him he would get what
he could from them. I offered to settle with my
aunt, to deed that to her, my interest in my
mother’s property, a big piece of property, but
she turned those notes over to him, but that was
after I had sold this property to the Browns.

Q. Well, Mr. Gardner, let me ask you this, when
Mr. Carpenter told you that he needed this mort-
gage to protect his lease, what did you ask him
in reply to that? A. What did I what?

Q. Did you ask him why it was necessary to
protect his lease? A. No, I took it for granted
that it was so, because I thought he was an honest
man and I believed him.

The Court: I have examined the file in
Brown v. Carpenter, docket 21/684, which
apparently is the suit referred to in which

»
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a bill was filed to compel the cancellation
of the $3,500 mortgage. The opinion of
the Chancellor in that cause, which I have
read, does not adjudicate the question of
whether the mortgage was fraudulent or
whether it was not. It merely sustains the
demurrer to the bill of complaint on the
ground that the bill of complaint is not
sufficiently definite in its allegations to
state a cause of action. There 1s a sug-
gestion that perhaps the language of the
bill means that the mortgage was executed
in fraud of creditors, but the Chancellor
does not base his order sustaining the de-

murrer on that ground alone, so that I

cannot see that it can be claimed that the
question of the validity of the mortgage
because of the alleged fraud of creditors
being res adjudicata, can be sustained.
This question, however, arises in my mind ;
it may or may not preclude the taking of
testimony on the validity of the mortgage.
The conveyance to Brown is expressly sub-
ject to a mortgage, as I understand it from
the statement of counsel and as appears
from the Chancellor’s opinion, to which I
have referred in the previous suit. If the
$3,000 represented a part of the purchase
price of the property and the defendant,
the complainant in this suit, had the bene-
fit of it there, I don’t see why it is neces-

10
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sary now to go into the question of the con- -

sideration of that mortgage. It is not clear
whether the bill filed in this cause is for
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redemption from that mortgage or not.
Is it, Mr. Hanson?

Mr. Hanson: No, sir; it is our conten-
tion, and I think we have shown it by the
testimony of Mr. Gardner, that this prop-
erty was conveyed subject, and that is Mr.
Gardner’s direct testimony, subject to the
$800 mortgage; that Mr. Gardner told Mr.
Brown of the $3,500 mortgage on the prop-
erty and said that that was given to pro-
tect the lease and would be cancelled upon
the expiration of the lease. I don’t know
what the conveyance—whether the deed
itself, the deed does not recite it.

The Court: If the point is in issue you
may proceed, but I did not want to take
up time to consider it if it were not. You
may proceed with your cross-examination.

Mr. Richardson: I may say that this bill
does seek to redeem under that $3,500 mort-
gage. Mr. Hanson told you that it did not,
but my reading of the bill is that it seeks
to redeem under that mortgage.

Mr. Hanson: We do say this, if the
Court please. We say that there is this
mortgage open of record and that mort-
gage was, we say, fraudulently procured,
and that the said mortgage was executed
without any consideration. That is in the
complaint.

The Court: All right, you may proceed.
We will now take a recess until two o’clock.
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After recess.
CHARLES GARDNER resumes the stand.

CROSS-EXAMINATION by Mr. Richardson:

Q. Mr. Gardner, you stated this morning that
you received no consideration for this mortgage
at all. Isn’tit a fact that subsequent to this mort-
gage Mr. Carpenter was advancing you certain
moneys? A. No.

Q. Isn’tit a fact that he was paying your taxes?
A. Well, he was to pay the taxes for the use of
the place. _

Q. And you were not to reimburse him for those
taxes? A. No.

Q. Is that a letter that you wrote to Mr. Car-
penter (showing witness letter)? A. That is my
writing.

Q. And in that letter you asked him to pay the
taxes for you, did you not? A. According to that,
yes.

The Court: What is the date of the let-
ter?
Mr. Hanson: July 13, 1897.

The Court: What was the date of the ¢

lease?
Mr. Richardson: It was in 1893, I have

not got the exact date.

Q. Now, in addition to paying the taxes at your
request, didn’t he lend you other sums of money?
A. No. '

Mr. Richardson: I would like to offer
that letter, if there is no objection.
(Marked Exhibit D-1.)
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Q. You have said, Mr. Gardner, that you sold
this property to Mr. Brown in 1897, did you not?
A. I think that was about the date, the lease had
run about four years.

Q. How many acres in this Van Sickle farm?
A. That was supposed to be about forty.

Q. What was it valued at per acre at that time?
A. 1 could not tell you; I don’t know. There has
never been any value put onto it.

Q. Haven’t you any idea? A. No.

Q. Not the least idea? A. No.

Q. You don’t know whether it was worth $50
or $200 an acre? A. No.

Q. You sold it to Mr. Brown for what you
thought it was worth, didn’t you? A. Well, I
sold it to him for a bill, and I received money
from him besides.

Q. Now, how much did you receive besides what
1s expressed in the deed? A. What’s that?

Q. How much money did you receive besides
what is expressed in the deed? A. I don’t remem-
ber; I could not tell you. I don’t remember now.

The Court: What is expressed in the
deed? |

Mr. Richardson: $400, subject to the
$800 mortgage.

The Witness: Subject to the mortgage
and the lease,

Q. You told Mr. Brown at the time he bought
it that there was the $3,500 mortgage on there,
did you not? A. Yes, he knew that, and he knew
why it was given and he also knew that I had
never received anything for it.
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Q. He knew that from what you told him? A.

Yes, from what I told him, and he (meaning Mr.
Carpenter) knows it, too.
- Q. Isn’t it a fact, Mr. Gardner, that this mort-
gage was drawn at your request, this $3,500 mort-
gage; didn’t you tell Mr. Carpenter to draw that,
or have it drawn up? A. I don’t remember that
I told him so; he brought his lawyer to my house
for this mortgage, and he claimed that it was
necessary for him to have it to secure him in his
lease.

Q. Hadn’t you previously talked it over with
him before he brought the lawyer to your house
with the mortgage? A. Yes, and that was the
subject.

Q. That was the subject? A. Yes.

Q. Weren’t you the one that suggested that the
amount of it should be $3,5007 A. I don’t re-
member about that.

Q. You would not say that you did not suggest
that? A. No, I would not.

Q. And it was to cover moneys that he might
advance you and loan you in the future? A. No,
nothing of the kind, simply to secure him in his
lease, and that mortgage was to be cancelled at
the expivation of the lease, and I sold the prop-
erty six years before the lease was out.

Q. Can you tell us why you did not put a clause
in there that the mortgage was to be cancelled

upon the expiration of the lease? ~A. I did not

think it was necessary, because I thought he was
an honest man and I took his word for it.

Q. The mortgage was read to you, wasn’t it?
A. Yes.
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Charles H. Gardner—Re-direct

RE-DIRECT EXAMINATION by Mr. Han-
son:

Q. Do you know the lawyer that came to your
place? A. I cannot remember his name; he used
to live in Rahway.

Q. Do you know whether it was an attorney by
the name of Schaffer? A. Schaffer, no, that was
not the lawyer.

Q. I call your attention to this letter which has
been marked KExhibit D-1, will you state the
reason for the writing of that letter to Mr. Car-
penter? A. Well, I suppose it was because I had
received notice from the tax collector that the
taxes were due on if.

Q. Do you recall whether that referred to any
other taxes than the taxes on this property? A.
No, I don’t.

Q. You owned other property, did you not? A.
I did not own any other property except at Port
Reading, by mother’s property.

Q. Port Reading, I call your attention to the
$300 which you owed your aunt, was it? A.
$300.

Q. Had you given her any security for the loan
of that money? A. I gave her $300 worth of
Ostrander Fire Brick Company stock as security.

Q. Do you know what happened to that se-
curity? A. No, I could not tell you; I think I was
notified it was to be sold, those shares, and if I
mistake not, I think Mr. Ostrander came to see
me and wanted me to sign those shares over to
Mr. Carpenter and I refused to do it. At the time
he got those notes, it was after I had sold this
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property to the Browns, and he came to see me
and told me that I had no business to sell that
property to the Browns, and he visited my aunt
and told her that I was a bankrupt and to give
him those notes and he would collect what he
could on them.

The Court: Who said that?
The Witness: Mr. Carpenter.

Q. Was the judgment that he obtained against
you based upon the notes that you had given to
your aunt and which had been turned over to
him? A. Yes, after the sale of this property to
the Browns that made him mad; I don’t know
what he was after; he was trying to send me to
the poor house, I guess.

The Court: How old are you?

The Witness: How old am I?

The Court: Yes.

The Witness: 83, I was born in 1847.

The Court: Were you adjudicated a
bankrupt?

The Witness: Why, he told my aunt that
I was a bankrupt.

The Court: I know, you said that be-
fore, but were you?

The Witness: No.

(Witness excused.)
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David A. Brown—Direct

DAVID A. BROWN, one of the complainants,
called as a witness in his own behalf, being first
duly sworn aceording to law, on his oath testified
as follows:

Direct-examination by Mr. Hanson:

Q. Where do you live, Mr. Brown? A. Wood-
bridge, New Jersey.

Q. How long have you lived there? A. 65
years.

Q. How old are you? A. 65.

Q. Born there. I call your attention to the
piece of property which is the subject of this liti-
gation, in 1897 did you and your brother secure
a deed or purchase this property from Mr. Gard-
ner? A. We did.

Q. Do you recall specifically how much you paid
him for the property? A. I cannot, it is so long
ago, I know—no, I could not tell you just exactly.

Q. Did you pay all cash for it? A. No.

Q. Do you know the nature of the considera-
tion? A. Why, we carried on a store there and
Mr. Gardner traded there and he had borrowed
some little money, it did not amount to much,
and we helped him along, and then we took so
much cash, just how much it was I don’t remem-
ber; my brother ran the business at that time.

Q. In other words, the store? A. Subject to
the first mortgage, but I figured at the time it was
around, would come about $2,000, perhaps, some-
thing like that.

Q. And you have owned property in and around
Woodbridge all your life, have you not? A. Yes,
sir.
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Q. Bought and sold it? A. Yes, sir.

Q. Familiar with values? A. Yes.

Q. What value would you place on this property
at the time you bought it from Mr. Gardner? A.
Why, I should say at that time around $40 an
acre along the highway, or thereabouts, because
we owned sixteen acres along the highway in
front of all this property, which is back, and I
bought that at the time at public auction from
Van Cleave, I think it was, that was selling it at
that time for $1,000 and it had nearly half a mile
of highway and railroad and we figured $50 an
acre; I figured at that time.

Q. This tract contains 49 acres. A. 40 acres
more or less.

Q. 40 acres? A. Yes.

Q. At the time you purchased this property did
you know of the existence of an $800 mortgage
held by the Perth Amboy Savings Institution? A.
T did.

Q. Did you know that Mr. Carpenter was in
possession by virtue of a lease? A. I did.

Q. Do you recall how long that lease had to
run from the time you bought it? A. I don’t—
I think it was about five or six years, something
like that.

Q. Did you know of the existence of a $3,500
mortgage on this property held by Mr. Carpen-
ter? A. 1 did.

Q. Where did you recdive your information
regarding this mortgage? A. I think at that
time from the seller, Mr. Gardner.

Q. From Mr. Gardner. Did you ascertain from
Mr. Gardner the amount due on this mortgage?
A. $3,5007
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Q. Yes. A. He said there was nothing due on
it, it was just security to protect him in his lease,
when the lease expired it would go out, I sup-
posed.

Q. Did you ever see a copy of that lease, Mr.
Brown? A. No, sir; not that I remember.

Q. Do you recall the consideration of the ren-
tal set forth in the lease? A. No, I think not.

Q. And what information you had regarding
the lease you secured from Mr. Gardner, did you
not? A. Yes.

Q. After you purchased the property did you
inform Mr. Carpenter that you were the owner?
A. We did.

Q. Do you recall how long after you bought
the property? A. Why, it was soon after we went
up there. He was working on the place and I
understood that he had not paid anything to any-
body so we had the man that worked on the place
arrested for trespass.

Q. That is, Mr. Carpenter’s man? A. Mr.
Carpenter’s man for trespass.

Q. Well, as the result of that action of yours
there was litigation over the possession of the
property, was there not? A. Yes.

Q. And did or did not Mr. Carpenter establish
his lease at that time? A. Well, yes; I believe
he did establish that his lease ran for five or six
years longer.

Q. Do you recall at the hearing the considera-
tion of the rental of this lease as stated by Mr.
Carpenter? A. Well, he said that Mr. Carpenter
was to pay a proportion of the stuff grown on the
place—

e
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Mr. Richardson: I object.

Mr. Hanson: I am referring to the state-
ment by Mr. Carpenter, whether Mr. Car-
penter stated at the hearing the considera-

tion of the lease.
The Court: All right.

A. He said the consideration of the lease was
that he was to have a certain per cent of the stuff
raised on the place. I don’t remember well enough
to state positively anything else about it.

Q. Are you related to Mr. Carpenter in any
way? A. I don’t think I am.

Q. Or to Mr. Gardner? A. No, sir.

Q. Now, at the expiration of this lease which 3

you say expired six or seven years after you ac-
quired the property, did Mr. Carpenter remain
on the property? A. Yes, he did.

Q. Did you see him around that time? A. I
did.

Q. Where did you see him? A. Upon the place,
went up there on purpose.

Q. What was your purpose of going up there?
A. I wanted to find out what he was going to do.

Q. Did you ask him what he was going to do? -

A. Yes.

Q. What did he say to you? A. Well, he did
not say anything in particular.

Q. What, if anything, did you say? A. Oh1
told him that as long as he would pay the taxes
on the place we would let the lease.continue just
as it was. :

Q. Did you ever pay any taxes on the land, Mr.

10

Brown? A. I don’t remember; I don’t think I 40
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Q. Did you ever check up yourself to find out if
the taxes were paid at the collector’s office? A.
No, sir.

Q. Did Mr. Carpenter ever ask you to return
to him any of the moneys which he paid for taxes?
A. He positively did not.

Q. Did Mr. Carpenter ever say anything to you
about the $3,500 mortgage? A. Nothing in par-
ticular that I know of.

Q. Did he ever ask you to pay the interest on
the $3,500 mortgage? A. No, sir; positively did
not, never.

Q. Did he ever ask you to pay the principal on
the $3,500 mortgage? A. No, sir; he did not.

Q. Did he ever ask you to pay interest on any
mortgage? A. No.

Q. Did he ever ask you to pay the principal on
any mortgage? A. No, sir; never.

Q. Did he ever ask you to redeem any tax cer-
tificates which he held? A. No, sir.

Q. Did he ever serve notice on you that he was
the owner of any tax certificates? A. No, sir.

Q. Did he ever make any demand that you re-
deem any tax certificates that he held? A. No,
sir; not in any way.

Q. Did you receive anything in writing from
him at any time since you acquired this property?
A. No, sir.

Q. Now, you stated previously, Mr. Brown, that
you owned a number of parcels in and around
Woodbridge? A. Yes, sir; that is the estate and
my own personal.

Q. The estate of your father? A. Yes, sir.

Q. And your own? A. Yes, sir.
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Q. Was any of that farm land? A. Yes, sir.

Q. Similar to the property which Mr. Carpen-
ter was occupying? A. Yes, sir.

Q. Did you lease any of that property? A. Yes,
sir; rented it, leased it, yes.

Q. What was the customary rental that you
charged for property of this kind? A. Well, we
have had several farms and we generally got all
we could, sometimes a basis of $30 and as high
as $40 a month for a house and buildings and
things.

Q. I am referring particularly to vacant farm
land. A. The vacant properties, only with this
place there. We would offer to any man to give
him the farm and let him have the farm if he
will pay the taxes. Now, we have a farm down
at Port Reading that we get about $35 a year
rent for it. I think our taxes are around $70.

Q. Then it was nothing unusual at that time
to lease farm land for the payment of taxes?
A. No, sir; if we could get payment of the taxes
we would think that we were doing well.

Q. Did Mr, Carpenter ever advise you, or any-
one representing Mr. Carpenter, ever advise you

that he had paid into the Court of Chancery $1100

for the redemption of the Hirner mortgage? A.
No, sir.

Q. Did he ever demand that you repay him this
sum of money? A. No, sir.

Q. Did he ever give you notice, either verbally
or in writing that he was no longer a tenant of
this property but was holding the land as mort-
gagee? A. No, sir; not that I know of.

Q. Did you know that he was holding as a mort-
gagee? A. No, sir.
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Q. When was the first time, to your knowledge,
that Mr. Carpenter ever claimed that this prop-
erty belonged to him? A, I don’t know; I could
not answer that exactly because I don’t remem-
ber. I don’t know as he ever told me the prop-
erty belonged to him.

Q. In June of 1928 you started an ejectment
proceeding, did you not? A. Yes.

Q. Had you known, prior to that time, that Mr.
Carpenter claimed title to this property? A. No,
sir; I did not. I even notified the people that
bought it—

Q. Did you, in October, 1914, together with your
brother, convey to the Tidewater Pipe Company
a right of way over this property? A. We did.

The Court: When was that? 1914, you
say?

Mr. Hanson: October 2nd, 1914.

The Court: Have you the original deed
from Gardner to Brown?

Mr. Richardson: We have it here, your
Honor.

The Court: Have you the deed you just
referred to for this right of way to the
Pipe Line Company?

Mr. Richardson: We will admit there is
such a deed.

Mr. Hanson: We are able to prove it by
a search of the property.

Mr. Richardson: You will also admit
that we gave a deed at the same time?

Mr. Hanson: Oh, yes; anything that
shows up in the record.

r
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CROSS-EXAMINATION by Mr. Richardson:

Q. Mr. Brown, did you know at the time you
purchased this property from Mr. Gardner that
there was a $3500 mortgage on there? A. Yes,
sir,

Q. Did you go to see Mr. Carpenter after hear-
ing about that $3500 mortgage before you pur-
chased the property? A. No, sir.

Q. Well, if you knew that there was a $3500
mortgage, you knew, of course, it had been re-
corded? A. Yes.

Q. Why didn’t you go to see Mr. Carpenter
to find out from him? A. Because Mr. Gardner
explained it to us, and Mr. Gardner is a very
reliable man, always bears that reputation, and
we did not want anything further, we just trans-
acted the business.

Q. But you have bought and sold a lot of prop-
erty, have you not? A. Some.

Q. And you rely on yourself, do you not? A.
Yes, and rely on character a good deal, too.

Q. You did not think it worth your while to
see Mr. Carpenter and ask him his side of this
$3500 mortgage? A. No.

Q. Now, when did you take it up with Mr. Car-
penter about this $3500 mortgage? A. That 1
don’t remember,

Q. You have just testified that Mr. Carpenter
never mentioned the $3500 mortgage to you at
any time; is that correct? A. That is as near as
I can remember, yes. ;

Q. How, then, did you come to bring suit in the
Court of Chancery in 1898 to set the mortgage
aside? A. Because we found out the mortgage
was on there,
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Q. But didn’t you first go to see Mr. Carpen-
ter and discuss it with him and ask him to sur-
render that mortgage? A. I don’t think I did.

Q. You just started your suit without seeing
Mr. Carpenter at all? A. I think we put it in

10 the hands of Mr. Vail,

Q. Didn’t you allege in the bill filed in that
cause that part of the consideration for that
mortgage was to secure and preserve said prop-
erty and the amount of said mortgage from any
loss which the said Gardner might thereafter in-
cur? A. I don’t remember; I did not understand
what—

Q. In the bill that you filed in the Court of

20 Chancery in an effort to set the mortgage aside,
Mr. Brown— A. Yes. ;

Q. Didn’t you say in that bill that a part of
the consideration for the mortgage was to secure
and preserve said property and the amount of B
the said mortgage from any loss which Mr. Gard-
ner might thereafter incur? A. I don’t remem-
ber; I don’t know. We put that in the hands of
Mr. Vail and Mr. Vail attended to it. We had
no hearing, either.

30 Q. Were you friendly with Mr. Carpenter at
the time you took this conveyance? A. No, not
particularly.

Q. Not particularly. Were you an enemy of
his? A. No, I don’t say I was an enemy of his.

Q. Was there any reason why you could not
20 to see him about the $3500 mortgage? A. Be-
cause 1 did not like the way the man acted.

Q. Now, isn’t it a fact, Mr. Brown, that this

10 property, at that time, was worth about $6,0007?
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David A. Brown—Cross

A. It is not a fact because we sold part of it, all
of the front, at public auction there.

Q. When was it that you bought that? A. Why,
a few years prior to this. I don’t know just
when it was, the date is there when we bought it.
I know it was a year or two; it was not more
than one or two years.

Q. Wasn’t this land we are talking about, the
Van Sickle farm, the premises in question, wasn’t
that partially clay lands, Mr. Brown? A. That
clay is no good; it is soft, red shale.

Q. It had been worked, had it not, as a clay
bank? A. For common brick and stuff like that.
There is lots of that everywhere, but there is
very little of that and that is way up on top of
the hill.

Q. Nevertheless, it was clay land, or some of
it was clay land, and you based an estimate of
$40 an acre? A. Yes, around about that, $40 an
acre. I have appraised them in accordance with
what property of that kind can be—

Q. Now, you have stated that you are not a
relative of Mr. Gardner. Isn’t it a fact that your
brother married his daughter? A. That does not
make me a relative of him. I am no relative of
him. I don’t see it.

The Court: I cannot, either.

Q. Now, you have said you had a conversation
with Mr. Carpenter and you would let him stay
if he paid the taxes; is that right? "A. What?

Q. You have stated that you said to Mr. Car-
penter that he can stay in possession if he, Mr.
Carpenter, paid the taxes? A. Yes.
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David A. Brown—Cross

Q. When was that conversation? A. About the
time that the lease expired.

Q. Around 19037 A. I forget when it was;
about the time that the lease expired.

Q. Wasn’t there any conversation at that time
about the $3500 mortgage? A. Not that I can
remember; I cannot remember—if there was, it
is too far back.

Q. Now, from that day in 1903 in which you
said you talked to Mr. Carpenter, until the pres-
ent time, you have never taken the trouble to
check up on the taxes, have you? A. No, I don’t
know as I have.

Q. Why not? A. Why, we have so much prop-
erty there, so much taxes, I supposed of course
he was paying right along, and even if he did
not pay along, we thought we would let it go by
rather than spend the money at the present time
to pay the taxes, but Mr. Carpenter paid the
taxes, you know, when we started in, and then
when he quit, I forget, I didn’t know. I did not
check up on it.

Q. The only right of ownership which you have
exercised since 103 is this deed to the Tidewater
Oil Company; is that right? A. That is right;
they came right to us, the Tidewater Oil, and
wanted a deed for it and we gave them a deed,
or sold it to them.

Q. What is the value of that property now, Mr.
Brown? A. I don’t know; I am not real estate
man enough to tell you.

Q. Well, is it considerably more than what you
paid for it? A. Why, yes; certainly it is. That
that I bought in front is worth considerably more.

I
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David A. Brouwn—Cross

Q. In 1903, Mr. Brown, you did not enter into
any written agreement with Mr. Carpenter; all
you had was a verbal conversation; is that cor-
rect? A. That is correct.

Q. Did you bring any action against Mr. Car-
penter between 1903 and the time you started in-
junction proceedings here about a year ago in
this court? A. I don’t know. I told you we had
to put the colored people off the place there.

Q. That was before 1903, of course? A. No, I
don’t know whether there was anything after 1903
or not; I don’t remember.

Q. And Mr. Carpenter has worked that farm
and been on there ever since 1903, has he not?

A. Well, he has worked it; he has had posses- :

sion of it. There is no house or buildings on it
or anything, just merely stark land lying in back
there, forty acres; sometimes he would go through
and plow up a field and put some corn in and
get a crop. So long as the taxes were paid—I
am sure if anybody down in that section paid
the taxes on any farm that we have got, they can
use it.

Q. You knew, of course, after the Chancery suit

in 1898 that Mr. Carpenter claimed that the mort- ©

gage was a good mortgage, did you not, the $3500
mortgage? A. No, I did not know that he elaimed
it was a good mortgage. What grounds did he
have?

Q. Well, you attempted to set that aside as a
fraudulent mortgage? A. Yes.

Q. And he defended it? A. Yes.

Q. And alleged that he had paid certain moneys

10

as consideration for that, did he not? A. Paid 40
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David A. Brown—Re-direct

$100 or something like that, on $3500; that does
not give him any ground—

The Court: That does not appear from
the pleadings in that suit?
10 Mr. Hanson: I was going to raise that
question. I did not want anybody—

The Court: I have examined the file and
the pleadings in that suit, and I do not
see where the defendant, Mr. Carpenter,
claimed anything there except that the bill
of complaint was an insufficient statement
of a cause of action. He filed a demurrer.

Mr. Richardson: This was the language
of the Chancellor. I take it, it was raised
in the answer.

The Court: There was not any answer.

Mr. Richardson: In the demurrer, the
Court says one of the purposes in subdi-
vision A was to secure Carpenter against
obligations to be assumed for Gardner,

The Court: That is what the bill says.

Mr. Richardson: I see.

The Court: That is what the bill stated,
20 but there is no proof and the Chancellor

stated that that statement was too insuffi-
cient and too indefinite to charge the de-
fendant and put him on a defense.

Mr. Richardson: I see.

20

RE-DIRECT EXAMINATION by Mr. Han-
son ;

Q. Mr. Brown, this property was located di-
rectly in back of other property that you owned

10 6n the highway, was it not? A. Yes, sir.
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David A. Brown—DRe-direct

Q. It had no access to the highway outside of
that right of way? A. Ten foot right of way,
that is all it has got today.

Q. Now, you spoke of Mr. Vail handling this
matter for you? A. Yes, sir.

Q. Did you appear in the Court of Chancery
in any of these hearings? A. No, sir.

Q. I show you this paper writing, Mr. Brown,
and ask you whether that is in your handwriting?

The Court: You are just asked if that
is in your handwriting.

A. Yes, sir.

Q. To whom was that given, Mr. Brown? A.
Mr. Gardner, I think.

Q. Mr. Gardner.

Mr. Hanson: I would like to have that
marked for identification, if your Honor
please, and have the opportunity of recall-
ing Mr. Gardner just to prove that.

The Court: All right.

(Marked Exhibit C-1 for identification.)

Examination by the Court:

Q. Mr. Brown, when you spoke of Mr. Vail,
he was a member of the firm of Vail & Ward,
who were solicitors of this court? A. Yes, sir.

Q. Now, this suit which you brought against
Carpenter to have this $3500 mortgage cancelled
was brought in 1898. Why was it that after the
demurrer was sustained in that suit that you did
not ask leave to amend your bill and prosecute
the suit on the amended bill, and state such facts
as would entitle you to a decree cancelling the
mortgage, if the mortgage was an invalid one?
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David A. Brown—Re-direct

A. Well, we left it to our counsel, Mr. Vail; he
took all the papers at the time, and that is all.

Q. I know, and that was in 1898, and so far as
appears from the file, nothing happened in that
case after January 17, 1899, when an order was
filed sustaining the demurrer. Now, from that
time until the filing of the present bill, which was
on August 7, 1929, a period of over thirty years,
you apparently did nothing to assert any claim
in opposition to the $3500 mortgage. Now, why
didn’t you? A. Well, we thought that the $3500
mortgage, according to my advice from Mr. Vail,
did not amount to anything; that he could not
collect it. Vail says let him foreclose it—so, de-
pending on the advice from Senator Vail, let him
foreclose it. Now, I said, what will we do next?
And he said, ‘“‘Let him foreclose it,”” just like
that; so we waited for him to start foreclosure
suit onto it,

The Court: All right, that may be the
explanation, I don’t know.

The Witness: That is as true as I am
sitting here. Mr. Vail said, ‘‘Let him
start,”” and I said, ‘“ What’ll we do next?”’
and he said, ‘‘Let him start to foreclose
it if he can, but he cannot get nothing.”’

Q. Now, you say that since the expiration of
this lease there has never been any statement by
Mr. Carpenter to you indicating that he was hold-
ing possession under the mortgage? A. No, sir;
no indication whatever.

Q. Has he ever demanded payment of the prin-
cipal or interest of the mortgage? A. No, sir;
positively not.
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David A. Brouwn—Re-cross
George H. Brown—Direct

Q. At no time since you obtained title? A. No,
sir; positively not.

RE-CROSS EXAMINATION by Mr. Richard-
son :

Q. You have stated, Mr. Brown, that there was
a valuation put on certain property on the front
of that road that led you to arrive at the valua-
tion of $2,000 or $2,200 for the Van Sickle farm;
now, isn’t it a fact that the property you pur-
chased along the road was purchased at a Special
Master’s sale under a mortgage held by your
father? Wasn’t your father the mortgagee of
that property? A. He was the mortgagee, but
there was several bid onto it; there was people
bidding onto it; Mr. Carpenter bid onto it for
clay land, the clay land people bid onto it. It
was an open sale; there was at least fifteen or
twenty people there.

GEORGE H. BROWN, one of the complain-
ants, called as a witness in his own behalf, being
first duly sworn according to law on his oath tes-
tified as follows:

Direct-examination by Mr. Hanson:

Q. Mr. Brown, where do you live? A. Wood-
bridge. . :

Q. How long have you lived there? A. All my
life.

Q. How old are you? A. Sixty-two.
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George H. Brown—Direct

Q. You are a brother of David Brown, the last
witness? A. Yes, sir.

Q. And together with your brother, you secured
a deed in 1897 from Charles and Mary Gardner
covering this property in question? A. We did.

Q. Do you recall the consideration for that
deed? A. No, I know there was a grocery bill
and some money. That was so long ago I don’t
know how much there was.

Q. You were in the grocery business at that
time? A. Yes, sir.

Q. Did Mr. Gardner deal with you? A. He did.

Q. Are you familiar with the value of proper-
ties in Woodbridge in the vicinity of this prop-
erty at the time you purchased it? A. No, I was
not, but if you like, my brother made a mistake;
there was 21 acres in that piece of property that
he bought.

Q. Twenty-one acres fronting on the road? A.
He said sixteen, and we sold the Pennsylvania
Railroad five acres, so there was twenty-one acres
in that piece of property.

Q. So that the parcel your brother testified to
a short time ago as having been bought at pub-
lic sale, consisted of twenty-one acres instead of
sixteen? A. Yes, sir.

Q. At the time you purchased this property,
together with your brother, did you know that
there was in existence an $800 mortgage held by
the Perth Amboy Savings Institution? A. I did.

Q. Did you know that Mr. Carpenter had a
lease on this property? A. I did.

Q. Do you recall what information you received
regarding the lease? A. No, I don’t.

g
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George H. Brown—Darect

Q. Do you recall how long the lease was to run
after you bought the property? A. I know he
said it was a ten year lease.

Q. Do you recall the consideration or the rental
set out in the lease? A. No, I don’t.

Q. Did you ever see a written copy of that
lease? A. I don’t know as I did.

Q. How long after you purchased this prop-
erty did you see Mr. Carpenter? A. Oh, I sup-
pose within two or three weeks.

Q. Where did you see him, if you recall? A.
Up on the farm.

Q. Did you go there purposely to see him? A.
Yes.

Q. What was the reason for going there? A.
I wanted to know what he was going to do.

10

Q. Did you tell him that you were one of the

owners of the property? A. I told him I was
one of the owners and he could keep on right
along if he paid the taxes.

Q. Who was with you? A. I don’t know who
was with me. ;

Q. What did Mr. Carpenter say to you when
you told him that? A. He did not say anything;
he shrugged his shoulders and went on.

Q. Did you ever receive any money from Mr.
Carpenter for rental of this property? A. No,
1T

Q. Did you know of your own knowledge if
Mr. Carpenter paid the taxes? A. I did not.

Q. Did you ascertain from the collector’s of-
fice whether or not the taxes were being paid on
this property? A. Well, twice I found the taxes
were paid. I did not know; I supposed he was
paying them.

2V
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George H. Brown—Direct

Q. On two separate occasions you went there
and got this information? A. Yes.

Q. And you found that the taxes were being
paid? A. Yes, I found that the taxes were paid.

Q. Were the tax bills sent to you at any time?
A. No.

Q. At any time that you saw Mr. Carpenter,
did he tell you that he was the holder of a $3500
mortgage on this property? A. N 0, sir.

Q. Did he ever ask you to pay the interest on
this mortgage? A. No, sir.

Q. Did he ever ask you to pay the principal
on this mortgage? A. No, sir,

Q. Did he ever inform you that he had paid
into the Court of Chanecery approximately $1100
for an assignment of thig mortgage or the de-
cree? A. No, sir.

Q. Did he ever ask you to return that money
to him? A, No, sir.

Q. Did he ever serve you with notice, either
written or oral, to redeem any tax certificates
which he held on the property? A. No, sir.

Q. Did he ever advise you that he had pur-
chased any tax certificates against this property?
A. No, sir,

Q. Did he ever tell you that he was the owner
of this property or the holder of this property
under his mortgage? A. N 0, sir; not that I know
of.

Q. Or did anyone representing Mr. Carpenter
tell you? A. No, sir.

Q. Did anyone representing Mr. Carpenter ever
make demand upon you to pay the taxes? A.
No, sir.

e’
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George H. Brown—Direct

Q. Have you received any written communi-
cations whatever from Mr, Carpenter from the
time his lease expired until the institution of thig
suit? A. Never had any communication with him
in my life,

Q. Have you seen Mr, Carpenter during that
time? A. I have seen him off and on, yes.

Q. You executed a deed with your brother, did
you not, on October 2nd, 1914, to the Tidewater
Pipe Company granting a right of way across
this property? A. Yes, sir.

Q. Did you know what use Mr. Carpenter made
of this property? A, Well, he was supposed to
farm it.

Q. Do you know of your own knowledge just
what he did? A, Why, he farmed it. As long
as he farmed it there was no objection. Two or
three years ago he started an aeroplane up there

and I went up there and objected to it because

it was not farming. So long as he was farming
I had no objection.

Q. Do you know just what year it was that he
started this aeroplane there? A. I think 1t will
be two years this August.

Q. Where did you see Mr. Carpenter at that
time? A. Up on the farm; I went up on the
farm.

Q. Was anybody with you? A. My father-in-
law and son were with me.

Q. Your father-in-law and son? A. Yes.

Q. Will you state Just what you told Mr. Car-
penter at that time? A. I saw the man and told
the man that Mr., Carpenter did not own the prop-
Erly.
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George H. Brown—Direct

Q. I asked you what you told Mr. Carpenter,
not the flyer? A. Mr. Carpenter was away, I told
the man; I did not bother Mr. Carpenter at all,
and the man quit then.

The Court: Didn’t you have any conver-
sation with Mr. Carpenter at all at the
time ?

The Witness: No, I have not spoken to
him in a long while.

Q. What is the character of this land? A. Why,
it is rolling a little, rolls toward the brook and
then rolls up toward the front, it is kind of a
rolling place.

Q. Well, what is it good for? A. I don’t know
what it is good for; it might be good for clay or
brick or something like that.

Q. Well, is it good for anything; you say he
was supposed to farm it; is it farm land? A.
Yes, sir.

Q. So then, it is good for farming? A. Yes,
sir.

Q. Is the whole 40 acres good for farming? A.
Yes, I think the whole of it; it is a little low in
one corner of it.

Q. Has anybody ever farmed the whole of it,
so far as you know? A. Well, I know a man by
the name of Van Sickle used to farm it. I re-
member when he farmed it.

Q. Has Carpenter ever farmed the whole of it?
A. No, I don’t think he has.

Q. What part of it has he farmed? A. Well,
he used to plow up one place and then another
place and then cut some hay off it, and the like
of that.
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George H. Brown—Direct

Q. Is the property fenced in? A. No, I don’t
think it is; I think the fence is all down, was at
that time.

Q. Well, how long has the fence been down?
A. I could not tell you; the only fence up is along
the Port Reading Railroad.

Q. Was there a fence between your property,
that is, the 21-acre tract which your brother tes-
tified concerning, and this property? A. You
mean my brother’s property?

Q. He said he purchased a tract of 16 acres;
you say it is 21 acres, and that this particular
40-acre tract lies in back of it; is that right? A.
Yes.

Q. Is there a fence between the two properties? 2

A. No, there is a brook, a brook runs along and
divides it. It was originally all one piece of
property.

Q. How is access to the 40-acre tract gained?
A. By a right-of-way or driveway.

Q. Where? A. Crosses the brook up above,

just a driveway in, that is all.
Q. Across your property, across the other
property? A. Yes.

Q. Is there any other means of access to this |

40-acre tract except over this? A. By going
through the field, somebody else’s property.

Q. I mean, it does not abut on any road? A.
No, it does not abut on any road at all.

Mr. Hanson: I will be very glad to indi-
cate to the Court just the character of this
property.

The Court: I think I have a fair piec-
ture of it now.

10
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George H. Brown—Cross

The Witness: It is property way in
back, no frontage on the road at all.

Q. And this property that you sold to the Port
Reading was not from this Van Sickle property?

The Court: That was from the 21 acres.
The Witness: That did border on the
Lincoln Highway.

CROSS-EXAMINATION by Mr. Richardson:

Q. Mr. Brown, didn’t you have a conversation
with Mr. Carpenter some time around the time
of the expiration of this lease about this prop-
erty? A. No, sir.

Q. Didn’t you testify before Judge Kirkpatrick
in this last ejectment suit that before and after
the expiration of the lease Carpenter laughed at
me and said he owned 1t? A. I may have made
some statement like that; I don’t know; I would
not say; I don’t remember. If I made it, I must
have made it, that is all.

Q. You now say you did not say it? A. No, I
don’t say I did not say it.

Q. So he may have told you that he did own
the property about the time of the expiration
of the lease? A. Yes, he may have said it.

Q. Did you marry Mr. Gardner’s daughter, Mr.
Brown? A. I did.

Q. And at the time of the conveyance to you
and your brother from Mr. Gardner you were on
very friendly terms, were you not, with Mr. Gard-
ner? A. Yes, I have always been all my life on
friendly terms, I have known him all my life.

LA
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George H. Brown—Cross

Q. When, in connection with the transfer of
this property, did you marry his daughter? A.
Two or three years after.

Q. Were you going with her at the time of the
transfer? A. Quite probably.

Q. Now, you say you went to the tax office on
two occasions; what did the tax records show, do
you recall? A. No, I cannot recall; they were
paid.

Q. They were marked ‘‘paid’’? A. So the col-
lector told me. Mr. Drummond told me that they
were paid; that is all I know.

Q. Didn’t he tell you there were tax certificates
out? A. No, sir.

Q. Did you visit the property at any time be-
tween 1903, or the expiration of the lease and the
time you saw the aeroplane? A. Yes, I was on
it lots of times, gunned all over it.

Q. Beg pardon? A. I gunned all over it.

Q. Did you ever have any conversation between
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