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New Jersey Court of Errors and Appeals 

BILL OF COMPLAINT. 

(Filed Aug. 7, 19291
) 

IN CHANCERY OF NE,vV J .ER!BE,Y 

To the Hon. Ed·win. Robert Walker, Esq., 
Chancellor of the Sta :te of New Jerse:y: 

Your complainants, Da:vid A. Brown and George 
H. Brown, residing in the T'ownship, of Wood-
bridge, County of Middlesex and State of New 

10 

Jersey, respe-ct.f,ully show unto your H'onor: io 

1. That they are the owners in fee of certain 
lands hereinafter described and which they became 
seized of on the 9th day of Novemher, 18197, by 
deed of Charles H. Gardner and Mary G. Gard-
ner, his wife, and which said deed is recorded 
in the Middlesex County Clerk's office in Book 
296 of D·eeds on page 2'10. 

2. Said lands are described as follows : 

ALL that certain tr.act, situate in the Town- ~U 
ship of W oodhridge, County of Middlesex 
and State of N e,w Jersey, and consisting of 
forty-nine acres of land, more or less, and 
being bounded as follows : On the West by 
property of Albert D. Brown, Port Reading 
Railroad, ·and estate of Jonas ~Codington. On 
the North by lands of the estate of Jonas -
Codington and lands of James Edgar. On 
the East hy lands of James Edgar and prop- 40 

t 
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Bill of Complaritn,t 

erty known as the Honer Estate property. 
On the South by lands of Mary G. Gardner 
and Albert D. Brown. 

Being the · s·ame lands conveyed to Charles 
H. Gardne ·r by Louis Van S.ycle, deceased. 

3. That at the time your complainants· became 
seized of the above described lands and premises, 
the Perth Amhoy Savings Institution, a. corpora-
tion of the State of New Jersey, held a mortgage 
upon said lands and premises in the sum of Eight 
Hundred ($800.00) Dollars, which said mortgage 
was dated April 10, 1893', and recorded on April 
12, 189·3, in Book 12'3 of Mortgages for Middle-

2 0 sex County on page 33; and which said mort-
gage was subsequently, to wit: on the 10th day 
of October, 1899, assigned by the said Perth Am-
boy Savings Institution to one, Robert Adolph 
Hirner, and which said assignment was recorded 
on the 12th day of ,October, 1899·, in Book T of 
Assignments for Middlesex County on page 617. 

4. 'That the ·aforementioned Robert Adolph 
Hirner did institute an action out of this court 
to foreclose the abovementioned mortgage, and 

30 on or a.bout the 2nd day of A,prii, 1900, a final 
decree of foreclosure was entered in favor of the 
aforementioned Robert Adolph Hirner. And sub-
sequently, to wit: in the year 1900, the defend-
ant, William V. Carpenter, who occupied said 
lands as lessee, ·and in addition thereto held a 
second mortgage upon said lands and premises, 
as will more · fully hereafter be set forth, paid 
the amount due upon said final decree into the 

4 0 Court of Chancery, in an action to redeem. 
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Bill of C om:pla~nt 

5. That at the time your complainants became 
seized -of S'ajd lands and premises the defendant, 
William V. Carpenter, held a mortgage upon said 
lands and premises in the sum of Thirty-five Hun-
dred ($3500.00) Dollars, which said mortgage was 
dated December 19, 189·4, and recorded on the 91th 10 
day of January, 189·5, in Book 130 of Mortgages 
for Middlesex County on page 2,39. 

6. Your complainants have paid no interest on 
account of said mortgage or any pa.rt of the prin-
cipal thereof from the time they became, seized 
of said lands and premises until the present time, 
and no payment has ever been demanded of them 
or their predecessor in title, and charge and al- O lege that said mortgage was fraudulently pro-
cured by the defendant, William V. Carpenter, 
and that said mortgage was executed without any 
consideration. 

7. That on or about the 10th day of August, 
18i99, the said lands hereinahove described w·ere 
conveyed by deed of Bruce L. Drummond, Collec-
tor, to the inhabitants of the Township of Wood-
bridge, in the County of Middlesex, for the non-
payment of taxes, ·and which said tax certificate u 
was recorded on the 17th day · of October, 1899, 
in Book 309 of Deeds for Middlesex County, on 
page 569, and that subsequently the above de-
scribed lands and premises were again sold for 
taxes by Leonard M. Campbell, Collector, to the 
T'ownship of Woodbridge, in the Q:ounty of Mid-
dlesex, as evidenced by a tax · certificate dated 
February 8th, 1906, and recorded -on the 21st day -
of February, 1906, in Book 189' of Mortgages for 
Middlesex County on page 85. 

4 
O 

I 
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Bill of Complamn,t 

8. That .on or about the, 1st day of February, 
19'12., the defendant, William V. Carpenter, ac-
quired two certain paper writings purporting to 
he deeds to the foregoing described lands and 
premises, which said instruments were recorded 

10 on the 22nd day of January, 1915, in Book 15 of 
Releases for Middlesex County, on pages 382' and 
383 respectively. The a.hovementioned instru-
ments were again recorded on the 14th day of 
April, 1'928, in Book 915, of Deeds for Middlesex 
County on pages 75, and 77 respectively. 

9. The defendant, William V. Carpenter, by 
virtue of the abovementioned payment of moneys 
into the Court of Chancery, and said paper WTit-

20 ings daims title to said lands and premises. 

30 

40 

10. Your c.omplainants are and have at all 
times been ready, willing and able to pay the 
amount due and owing unto the defendant, Wil-
liam V. Carpenter, together with interest there-
on, but have been unable , to ascertain the ex-act 
and true amount of said indebtedness, in order 
to satisfy and discharge the foregoing liens of 
record. 

Complainants are without adequate remedy in 
the eourts of law and therefore pray: 

1. That William V. Carpenter, who is the de-
fendant to this suit, may answer this bill of com-
plaint and each statement therein made. 

2. 'That complainants may be decreed to he 
entitled to redeem the said mortgages and tax 
title certificates. 
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Bill of Complaint 

3. That this Honorable Court ascertain the 
true amount due unto defendant, William V. Car-
,penter, by virtue of the foregoing mortgages, de-
cree and tax title certificates. 

4. ·That the said defendant, William V. Car-
penter, may be decreed, upon payment or tender lO 
to him by complainants of whatever amount is 
deemed to be equitably due to said defendant on 
said mortgages, decree and tax title · certificates, 
to deliver to complainants the said mortgages, de-
cree and tax title certificates, after having first 
duly endorsed the same· for cancellation. 

5. That a writ of subpoena may issue, com-
manding said defendant to answer this bill of ~O 
complaint and to abide by such decree as this 
c:ourt may make in the premises. 

6. That your complainants shall have such fur-
ther and other relief as shall be equitable - and 
just. 

Leo S. Lowenkopf, 

BERNARD W. VOGEL, 
Solicitor of Complainants. 

Of Counsel. 

I 

30 

40 · 
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ANSWER AND ANSWER IN LIEU OF PLEA OF 
THE DEFENDANT, WM. V. CARPENTER. 

(Filed Sept. 10, 19,29') 

IN CHANCERY OF NEW JE .RSEY 

Between: 
D 'AVID A. BROWN and GEORGE , 

H. BROWN, 

Complainants, 
and 

WM. V. CARPENTER, 

Defendant. 

On Bill to 
Redeem, Etc. 

This defendant, William V. Carpenter, of the 
Township of W oodhridge, County of Middlesex 
and State - of New Jersey, answering the Bill of 
Complaint, says that: 

1. The allegations of paragraph one are denied. 

2. T·he allegations of paragraph two are ad-
mitted. 

3. 'The allegations of para.graph three are a.d-
3o mitted except that the recording date of sa.i,d as-

signment should be October 10, 1899. 

4. The allegations of para.graph four are ad-
mitted. 

5. The allegations of paragraph five are ad-
mitted. 

6. ·The allegations of para.graph six a.re denied. 

40 7. The allegations of paragraph seven are ad-
mitted. 
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Answer a1n1d An.siwer in. Lieu of Plea of the De-
fendant, Wm. V. Ca.ripenter 

8. The allegations of paragraph eight are .ad-
mitted. 

9. The allegations of paragraph nine are ad-
mitted, hut in addition thereto defendant says 10 
tha.t he also holds hy virtue of a judgment in 
ejectment entered in the Middlesex County Cir-
cuit Court dated August 14th, 1929. 

10. Allegations of paragraph ten are denied. 

FIRST ANSWER IN LIEU OF PLEA 

This defendant by way of answer in lieu of 
plea as to so much of the hill of complaint as 
seeks redemption of the lands from the mortgage 2 o 
dated April 10th, 1893, for $800.00, says that said 
defendant was in possession of the said lands, 
tenements and hereditam .ents described: in the 
mortgage for more than twenty years after de-
fault of payment by the mortgagor and that the 
right or equity of redemption is forever barred. 

SECOND ANSWER IN Lrnu OF PLEA 

This defendant hy way of answer in lieu of 
plea as to so much of the bill of complaint as 80 
seeks redemption of the lands from the mortgage 
dated December 9th, 1894, for $,3500.00, says said 
defendant was in possession of lands, tenements 
and hereditaments deseribed irt the mortgage for 
more than twenty years after default of the pay-
ment by the mortgagor and the right or equity 
of redemption is forever barred. 

THIRD ANSWER IN LIEU OF PLEA 

This defendant by way -of ·answer in lieu of plea · 4:0 
as to so much of the hill of complaint as alleges 

I 
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An.SW'M" a1nd Answ 1er in Lieu of Plea of the De-
fendant, Wm. V. Ca,r:penter 

that the mortgage dated December 9th, 18914, for 
$3500.00 was f ra.udulently procured and executed 
without adequate consideration says that this mat-
ter is res fudic :ata, between the parties. 

FOURTH ANSWER IN LIEU OF PLEA 

This defendant by way of answer in lieu of 
plea as to so much of the hill of complaint as 
alleges a cause of action to repossess or recover 
the lands described in the aforementioned mort-
gages exists says that said action should have 
,been brought within twenty years next after the 
right or title thereto accrued and not having been 

20 so done it is barred by the Statute of Limitations. 
FIFTH ANSWER IN LIEU OF Pl.EA 

This defendant by way of answer in lieu of plea 
as to so much of the bill of complaint a.s effects 
redemption of the lands described in. the mort-
gages and tax certificates, said tax c.ertificates 
being dated August 10th, 189,9, and February 8th, 
1906, respectively, says there has been no redemp-
tion therefrom in twenty years after the said de-

30 fe~dant entered into open possession, since con-
tinued under the respective sales and that the 
right of redemption is accordingly barred. 

40 

SIXTH ANSWER IN LIEU OF PLEA 

This defendant hy way of answer in lieu of 
plea as to so much of the bill of complai'ht as 
seeks delivery of said mortgages and tax certifi-
cates endorsed for cancellation S'ays that in an 
action of eje0tment instituted in the Middlesex 
County Circuit hetwee_~ the parties to, this pres-
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Answer a1nd Answer in. Lieu of Plea of the De-
fendarnt, Wm ,. V. Carpenter 

ent action, the Court decided as part of its find-
ings that the defendant was in possession as 
mortgagee under the af orement,ioned $3500.00 
mortgage and that by virtue of such possession 
thereunder could not be ejeeted in a law court. 1 O 

SEVENTH ANSWER IN LIEU OF PLEA 

This defendant by way of answer in lieu of 
plea as to so much of the bill of complaint as 
alleges plaintiff in possession under a deed from 
Chas. H. and Mary G. Gardner recorded in the 
Middlesex County Clerk's Office, Book # :296· of 
Deeds, page 210, and bearing date the ninth day 
of November, 1897, says that said deed was a jQ 
fraudulent conveyanc.e for the purpose of de-
frauding the defendant of his rights in said prem-
ises and the said deed was without support of 
an adequate consideration and for the purpose 
of hindering and defrauding creditors, one of 
whon1 was the defendant in this action. 

EIGHTH ANSWER IN LIEU OF Pr...EA 

This defendant by way of answer in lieu of 
plea as to so much of the bill of complaint as JU 
claims the right to redemption under the afore-
mentioned mortgages and tax certificates says 
that the right of redemption is barred because 
of the fact that the complainants are estopped 
by laches. 

FRED ,ERICK F·. RICHARDSON, 
Solicitor of D·efendant, 

Wm. V. Oarpenter. 
19, 1929. Replication in common September 

form. 
S.eptember 24, 1929. Order of Reference to 

Hon. Maja Leon Berry, Vice Chancellor. 
Designation November 4, 1929. 1 

40 
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TESTIMONY. 

IN OHANCERY OF NEW JERSE 1Y 

Between: 
D;AVID A. BROWN and GEORGE 

1 r. H. BROWN, 
Complainants, 

and 
WILLIAM V. CARPENTER, 

Defendant. 

T'ranscript of stenographer's notes of proceed-
ings in the above entitled cause before the HoN-

20 ORABLE MAJA LEON BERRY, Vice Chan0ellor, at the 
Chancery Chambers, Long Branch, New Jersey, 
on Thursday, May 15th, 19·30, at 10 :30 A. M. 

30 

Appearances : 
BERNARD W. VoGEL, Esq., THOMAS L. HANSON, 

of Counsel, Solicitor for the Complainants. 

FREDERICK F. RICHARDSON, Esq., Solicitor for 
the Defendant. 

Mr. Hanson: This is a bill to redeem property 
in the Town of W oodhridge, upon which there is 
erected what is known as the Woodbridge Raee 
Track, to redeem the property from the first 
mortgage and tax certificates, or possibly instead 
of a first mortgage, a decree which was secured 
as the result of a foreclosure of the mortgage. 
The facts briefly ·are that the complainants claim 

4 o to he the owners of this property by virtue of a 
deed from Charles and Mary Gardner, which was 
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Discu ,ssion 

executed to them on November 9th, 1897. .That 
at the time they acquired this property the de-
fendant was holding same hy virtue of a lease 
which he had executed with the grantors to the 
complainants, Charles and M·ary Gardner, and 
which lease had not expired. It was a ten-year 10 
lease, I believe, and the defendants had been in 
possession . under this ten-year lease for seven 
years. At the time they purchased the property 
there was an $800 mortgage held hy the Perth 
Amboy Savings Institution, which mortgage was 
subsequently assigned to a party by the name of 
Hirner, who lived in Woodbridge, and who sub-
sequently instituted foreclosure ,proceedings on 
the mortgage and obtained a decree. There was ~O 
another mortgage on the property which had been 
given by Gardner, the grantor of the complain-
ants, to the defendant a short time after he en-
tered into possession of this property by virtue 
of the lease with Gardner. 

The Court : That is the one in controversy in 
the present suit f 

Mr. Hanson: Yes, sir; the mo rt.gage was for 
$3500.00. 

After the complainants acquired the property JU 
from Gardner, they attempted to set aside the 
$,3500.00 mortgage. 

The Court: That was not involved in the other 
foreclosure suit f 

Mr. Hanson: No, sir; not involved. 
The Court : And they were not partie ·s f 
:Mr. Hanson: No, sir; to my knowledge, he was 

not brought in as a party. However, the file is 
here and we can find out whether they were • made 4 o 

I 
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defendants or not. The complaint which was filed 
to set aside this mortgage urged t:hat the mort-
gage had been given ·without consideration, and 
also to secure and preserve the said property and 
the amount of the mortgage from any losses which 
the said Gardner, that is the mortgagor and the 
grantor of the complainants, from any losses 
which the said Gardner might thereafter incur. 
A demurrer was filed to the hill of complaint and 
Chancellor Ma.gie sustained the demurrer for two 
reasons, first, that it appeared from the complaint 
·and the allegations of the complaint, that the 
mortgage had been given to protect the mort-
gagor against possible creditors, and therefore 

20 was given in fraud of creditors, and if it were 
not given for that purpose, that the language of 
the com,plaint was so vague and indefinite and 
contradictory that-the words of the Chancellor 
were "unc:ertain, vague and indeterminate in its 
statement of material fact" that the bill was bad 
upon demurrer and therefore the bill to redeem, 
or the bill to set aside the mortgage of $3500 was 
set aside, and for the reaso -ns that I have just 
stated. 

30 In addition, the defendant secured by assign-
ment from the Township of W oodhridge two cer-
tain tax certificates which he recorded, for rea-
sons best known to himself, and which he re-
recorded, or rather, because they had heen orig-
inally recorded by the- Clerk of the Township of 
Woodbridge as mortgages and which he had re-
recorded as deeds, in other words, in two sepa-
rate books of deeds in the County Clerk's Office 

40 of Middlesex County. 
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Disou ,ssion 

Going back to the mortgage of $800 which was 
held by the Perth Amboy Savings Institution and 
assigned to Hirn er and subseque.ntly foreclosed, 
the defendant paid into the Court of Chancery 
sometime afte-r 1900, the amount of the decree, 
but did not secure an assignment of the mortgage 10 
nor an assignment of the decree; he simply paid 
the money into the Court of Chancery. It is the 
contention of the complainants that the title is 
still vested in them because of the deed from 
Gardner, and the interest of the defendant, if 
.any, is limited · solely to the moneys which he 
has expended in securing an assignment of the 
tax certificates and the decree in the Savings Bank 
mortgage foreclosure and any money which he j0 
might have actually advanced on the '$3500 mort-
gage, and the complainants are ready and willing 
to pay that amount of money into court in order 
to redeem the property. 

The Court: What became of the money that 
wias paid into court in the other foreclosure t 

Mr. Hanson: I believe it was turned over to 
the complainant; at least, that is my understand-. 1ng. 

The Court : So far as I can see from this file o U 
in Hirner v. Gardner, the defendant, C'arpenter, 
that is the mortgagee who held the $,3,500 mort-
gage, while he was made a party defendant, was 
not served and did not appear in the suit. You 
may check up upon it. 

Mr. Hanson: There is a Master's report there, 
I helieve. 

The Court: Let's see what the final decree 
says. I do ndt understand this, the final decree 4 0 
bars all the defendants, including the defendant 
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Di-seu,ssion 

Carpenter-there does not seem to be anything 
to indicate service on Carpenter-Oh, yes, there 
is; I am wrong-it was served on him, subpoena 
was served on Carpenter. 

Mr. Richardson: Later Mr. Carpenter filed a 
10 bill to redeem and paid the money into eourt. 

We have a certificate that it was paid into court 
by the attorney for the mortgagee. If the court 
please, the last time we were here was on a mo-
tion hy us, or rather, a bill to quiet title, which 
bill was dismissed without prejudice pending the 
decision of Judge Kirkpatrick in the common law 
court. At that time there was pending another 
action of ejectment, and the court held that the 

u pendency of the ejectment action would defeat 
the bill to quiet title. Since that time Judge 
Kirkpatrick has decided the ejectment suit in our 
favor and I have a copy of his conelusions here 
which I would like to file with the court. If the 
Court please, Mr. Carpenter claims .under two 
mortgages, he claims that on the default in pay-
ment of the $3-500 mortgage he stayed in posses-
sion, having already been in there under a lease 
expiring in 1903, and that in 1903 he continued 

3 O to stay there under his mortgage, it not being 
paid:, and has had the property hy his posses-
sion under that mortgage, and we claim that that 
possession is sufficient to -give him a legal title, 
because the mortgage was defaulted on, and hav-
ing stayed in possession during all that tim~ 
without objection by these complainants, that that 
ripened into title. 

We also claim that we w·ere there in posses-
4 0 sion under the second mortgage. Now, the sec-

ond mortgage, the so-called Hirner mortgage, it 



is true that we did not take an assignment of 
that, but we paid the money into court and the 
decree in that ease read that upon the payment 
of the money into court hy Mr. Carpenter, Mr. 
Hirner should assign u.ncancelled the bond and 
n1ortgage to Mr. Carpenter. That was never done IO 
and if we have any standing under the mortgage 
it is probably by equitable subrogation. We 
claim under both those mortgages, possession 
under both those mortgages. We also claim 
by virtue of the decision in the ejectment suit in 
which Judge Kirkpatrick has decided that our 
possession under the $3500 mortgage was for a 
sufficient length of time as to give us proper legal 
title. 20 

We also claim that the complainants in this 
suit, Messrs. Brown, have -been guilty of laches 
in not asserting their right years ago. We have 
been in possession since 1903 under our mortgages 
and nothing has ever been done until very re-
cently when we attempted to lease this tract for 
the purposes of a speedway, when Nir. Brown 
came- in and asserted his rights. We claim that 
he is guilty of laches. The property has a ppre-
ciated in value to where it is now worth approxi- 80 
m.ately eighty to one hundred thousand dollars, 
having originally been worth probably six thou-
sand dollars, or somewhere in that neighborhood. 
It is on those two grounds, our possession under 
the mortgage and laches, that we claim, that our 
title is a good title. -

The Court: In the ejeetment suit who was the 
plaintifff 

Mr. Richardson: 1'1r. Brown. ,o 
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Discussion 

The Court: Well, of course, he failed by the 
weakness · of his own title, I suppose. That does 
not necessarily say that the one in possession 
had good title, does it 1 

Mr. Richardson: No, not necessarily. Perhaps 
1 r. I overstated that. 

The Court: ,The weakness of the title of the 
man in possession would not give the plaintiff the 
right to a verdict on a judgment in ejectment. He 
has got to stand on his own title. 

Mr. Richardson: But -the Court does say this 
in this action by this Court, he (referring to Car-
penter) "is entitled to and is in possession as 
mortgagee under his mortgage; Gardner could 

20 not dispute his right without satisfying the mort-
gage and the present plaintiffs ta.king on notice, 
have no rights superior to their grant.or.'' 

The Court: But did the possession, which was 
originally under a lease, change to possessio1i 
under a mortgage 1 What was there to indicate 
any change of the character of possession 1 

Mr. Richardson: He demanded payment from 
the Browns, who then held the paper title, and 
Brown refused to pay it, and Mr. Carpenter told 

8 0 them that he w-as going to stay · there until the 
thing was paid, that he had certain things to be 
satisfied and intended to stay there until the 
claim.s were satisfied. 

40 

The Court: Well, suppose I let you put in 
your proofs in this matter. Let's settle it one 
way or the other. 
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Charles H. Gardner-Direct 

CHARLES. H. GARDNER, a witness called in 
behalf of the complainants, being first duly sworn, 
according to law on his oath, testified as follows: 

Direct-examination by Mr. Hanson: 
Q. Where do you live, Mr. Gardner1 A. Wood- 10 

bridge. 
Q. How long have you lived there? A. All of 

m,y life. 
Q. How old are you now? A. 83. 
'Qi. You were at one time the owner of what is 

known as the Van .Sickle tract, were you not? A. 
Yes, sir. 

Q. And that is the property where the race 
track is now located? A. Yes, sir. ~O 

Q!, Mr. Gardner, when did you acquire th!is· 
property? A. I could not tell you the date to-
day. 

Q. Well, approximately when,. if you recall? 
A. It must be over thirty years ago. 

Q,. You know Mr. Carpenter, William V. Car-
penter, the defendant? A. Yes, sir. 

Q. Did Mr. Carpenter ever lease this property 
from you 1 A. He leased it for ten years. oO Q. When did he make this lease with you? A. 
Let's see, I think it was in 189·2. 

Q. Where were you living at that time? A. In 
Woodbridge. 

Q. On this property? A. Not on this property, 
but in the house adjoining it. 

Q. And at that time what did this property 
consist of? A. A farm. 

Q. Any buildings on it? A. No. 
Q F d · d 1 1· t to Mr. 4 O . or what purpose • 1 you ease 

Carpenter? A. For farming purposes. 

I 



18 

Charles H. Gard,ner-Direct , 

Q. Was that a written lease t A. Yes, sir. 
Q. What rent did Mr. Carpenter agree to payf 

A. I was to receive a certain portion of the pro-
ceeds of the place. 

Q. And what was to be done with reference to 
10 the payment of taxes1 A. Well, I don't know, 

hardly, about that. 
The Court: It was a written lease; 

won't the lease speak for itself1 
1T'he Witness: 1There was a written lease 

in existence; I don't know what has be-
come of it. 

Q. Was it ever recorded in New Brunswick, to 
2 o your knowledge 1 A. Not to my knowledge. 

Q. Did you ever pay the taxes after 1Mr. Car-
penter leased the property from you f A. I don't 
think I did. 

30 

Ql. Did Mr. Carpenter ever tell you that he had 
paid the taxes 1 A. Well, that I don't know, either. 
I don't remember that. 

Q. In 1894 did you execute a mortgage on this 
property to Mr. Carpenter1 A. For $3,500; I 
don't know what date it was. 

Q. Well, , you executed a mortgage for $3,500 
to Mr. Carpenter1 A. Yes. 

Q. 'That was the only mortgage ,covering this 
property that you did execute to him, wasn't it, 
the one for $3,5001 A. I never received a cent 
for it. 

Q. How did you come to sign this mortgage , or 
give this mortgage to Mr. Carpenter1 A. It was 
supposed to protect him in his lease, that is what 

4 O I understood, and it was to be cancelled at the ex-
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piration of the ; lease. I never received a cent 
for that mortgage. 

Q. From whom did you get the understanding 
that it was to be caneelled upon the expiration of 
the lease? A. Why, Mr. Carpenter and his law-
yer that came to my house. 10 

Q. Who was his attorney, if you recall? A. I 
don't r ,emember his name. I think he is dead. 
He was from Rahway. Mr. Carpenter probably 
could tell you his , name. 

Q. Will you just explain the circumstanees sur-
rounding your giving Mr. Carpenter this mort-
gage for $3,500? A. He brought his lawyer to 
my house-

:Mr. Richardson: I object, if the Court 
please, for this reason; this $3,500 rrnort-
gage is res a,djudi.cata; it has been in the 
Court of Chancery once on the application 
to set aside as fraudulent, and the appli-
cation was denied and the Court left the 
parties where they were. My objection in 
this case is that it is absolutely irrelevant; 
it has no bearing on this issue one way or 
the other. 3 0 

Mr. Hanson: I did not say it was set 
aside as fraudulent. I am reading the 
opinion of the Chancellor himself. He said 
if it ,vas the purpose to defraud creditors 
the demurrer would be sustained, and if 
that was not the purpose, theri" the language 
was so vague, uncertain and indeterminate 
in its statement of material fact that the 
bill is bad upon demurrer. Now, appar- 40 

I 
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ently the state of facts as it was presented 
in this bill was such that the Chancellor 
was 'either confused-

The Court: I am going to hear the tes-
timony; I am going to hear .a11 the evidence, 
and if it proves on examination of this file 
that it has no place in the cause because it 
is res adjudieiata, it will not be considered. 

Q,. Will you explain how you eaim.e to give 
Mr. Carpenter this mortgage 1 A. The reason 
I gave it to ,him was he told me that it was neces-
sary to protect him in his lease, and I took it for 
granted that he was right. 

Q. Where was the mortgage executed 1 A. In 
my house. 

Q. Who was present at that time1 A. My wife 
and son; I had a very sick boy there dying at the 
time. 

The Court: Did he explain how it was 
to protect his lease 1 

The Witness: Well, I don't know. .He 
told me it was necessary to give it to him 
to protect his lease and I took it for granted 
that that was so. I trusted that man. I 
never received anything from the proceeds 
of the place except two loads of nubbins 
of corn; that is all I received in the four 
years before I sold the place. 

Q. Is Mr. Carpenter related to you in any way1 
A. His wife was my niece. 

Q. You had confidence in him at that time 1 A. 
I did; I thought he was a nice man; I took his 

4 O word for it. 
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Q'. In what room of your house was this mort-
gage executed? A. Well, the back room, in the 
sitting room; my boy laid there on the •couch, we 
thought he was dying at the time. 

Q. In the same room where the mortgage was 
executed? A. Yes, he had a fever at the time. 10 

Q. You sold this property to Mr. Brown in 
189-7, did you not? A. I don't know the date; it 
was four years after the lease had been running. 
The lease had been running about four years 
when I sold it to him subject to the lease and the 
mortgage of $800 that the Perth Amboy Savings 
Bank held on the property. I drew the deed to 
him subject to that lease and that $800 mortgage. 
I did not mention the $3,500 mortgage because :.!O 
I supposed it would be cancelled at the end of 
the_ lease. 

Q. Now, Mr. Gardner, between the time of your 
signing that mortgage and the time that you con-
veyed this property to the Browns, did Mr. Car-
penter ever ask you for interest on that m·ort-
gage, A. No. 

Q. Did you see him during that period f A. 
Oh, yes; quite often. oO Q. Would he come to your house? A. After I 
sold the place, 

Q. I mean, before you sold the place? A. 
Well, when I first leased it to him, but we seemed 
to have trouble about his furnishing manure, one 
thing or another cropped up, either _the stock died 
or there wasn't any proceeds from the place, and 
eventually we had some trouble and he assaulted 
me, and I had him indicted and taken into court 
for assault. (Oh, you ,c.an smile, Mr. Carpenter.) 40 

I 



22 

Charles H. Gardner-· Direct ; 

Q. Now, Mr. Gardner, did you tell Mr. Brown 
about this $3,500 mortgage at the time you sold 
the property to him 1 · A. Yes, because I told him 
it was to be cancelled at the end of the lease. I . 
never received a cent for that mortgage. 

10 Q. What did you receive from the Browns for 
consideration for this deed1 A. I owed them a 
bill, and I received some money from them, be-
sides. 

Q. What, in your opinion, was the property 
worth at the time you sold it to the Browns 1 A. 
I could not tell you. I did not know the value of 
it. I had very little knowledge of property at 
that time. 

2 u Q. Now, after-were you indebted to many 
people at the time you sold the property to the 
Browns 1 A. No. 

Q1. Just owed them a bill 1 A. Tb.a.t is all. 
Q. Now, did you go to Mr. Carpenter at any 

time after conveying this property to the Browns 
with reference 1 to this mortgage? A. I don't 
know as I did; I don't remember. 

Q. Did you go to Mr. Carpenter before you sold 
the property to the Browns with r_eference to this 

30 mortgage 1 A. Yes, that was the occasion when 
he assaulted me. 

Q. What was the reason of your going to Mr. 
Carpenter at that time? A. · Well, he insulted me 
every opportunity he got; my wife could not sit 
on the porch when he went by without his pass-
ing and trying to insult her. I had a little hut 
built for n1y children down by the brook and he 
went down there and threw the things out and 

4 0 did everything he possibly could to annoy me. I 
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did not k:r-ow why he did it. I never thought he 
was sane. 

Q. When you saw Mr. Carpenter shortly be-
fore you sold the property to the Browns, did 
you say anything to him about this mortgage, 
this $3',500 mortgage 1 A. I don't remember 1 O 
whether I did or not. 

Q. Have you been familiar with this property 
since the time you sold it to the Browns f A. 
Why, yes; I live right in the neighborhood, my 
property, my wife's property, adjoins it. 

Q. How far from the property do you live now1 
A. Oh, probably two or three hundred yards. It 
is in the rear of my property, not mine; it was 
·my wife's, but now it is my son's. 20 

Q. What has been done with the property since 
the time you sold it, with the exception of the 
erection of the race track on it 1 A. Why, I don't 
know. He undertook to farm it but he did not 
farin it at all; he never got anything off of it. 

Q. Did he ever plant any crops there, to your 
knowledge 1 A. Oh, yes; partly. I never saw a 
good crop raised on the plaee, though'. 

CROSS-E ·XAIMINATION by Mr. Richardson: 
Q·. Mr. Gardner, you owed Mr. Carpenter some 

money at the time this $3,500 mortgage was ex-
ecuted, did you not 1 A. No, I did not. 

Q·. Didn't you owe him some six or seven hun-
dred dollars f A. No. 

Q·. On a grocery hill 1 A. No, the Browns 1 
Q. No, Mr. Carpenterf A. Mr. Carpenter, I 

never owed him a cent. 

I 

80 . 
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Q. Didn't Mr. Carpenter sue you shortly after-
wards and get a judgment. against you for some 
money? A. No. 

Q. H·asn 't he a judgment. against you today, 
outstanding against. you today, Mr. Carpenter? 

IO A. Yes, hut may I explain that matter? 
Q'. Yes, surely, . that is what I want to know. 

A. A~ter I sold this property to Mr. Brown, Mr. 
Carpenter came to me and wanted to know what 
right I had to sell that to him. Previous to that 
I had borrowed money of my old aunt and bor-
rowed of my uncle for other purposes and he 
went to her and told her that I was a bankrupt- . 
this I got from her-that I was bankrupt. and 

20 that if she would turn those notes over to him-
I had given her notes, I think it was . for $300, 
turn those notes over to hin1 he would get what 
he could from them. I offered to settle with my 
aunt, to deed that to her, my interest in my 
mother's property, a big piece of property, but 
she turned those notes over to him, but that was 
after I had sold this property to the Browns. 

Q. Well, :Mr. Gardne-r, let me ask you this, when 

30 
Mr. Carpenter told you that he needed this mort-
gage to protect his lease, what did you ask him 
in reply to that? A. What did I what? 

Q1
• Drid you ask him why it was necessary to 

protect his lease? A. No, I took it for granted 
that it was so, because I thought he was an honest 
man and I believed him. 

The Court: I have examined the file in 
Brown v. Carpenter, . docket 21/684, which 

40 apparently is the suit referred to in which 
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a bill was filed to compel the cancellation 
of the $3,500 m·ortgage. The opinion of 
the Chancellor in that cause, which I have 
read, does not adjudicate the question of 
whether the mortgage was fraudulent or 
whether it was not. It merely sustains the 10 
demurrer to the bill of complaint on the 
ground that the bill of complaint is not 
sufficiently definite in its allegations to 
state a cause of action. 'There is a sug-
gestion that perhaps the language of the 
hill means that the mortgage was executed 
in fraud of creditors, but the Chancellor 
does not base his order sustaining the de-
murrer on that ground alone, so that I ~O 
cannot see that it can be claimed that the 
question of the validity of the m-ortgage 
because of the alleged fraud of er-editors 
being res adjud'icata,, can be sustained. 
This question, however, arises in my mind; 
it may or may not preclude the taking· of 
testimony on _the validity of the mortgage. 
The conveyance to Brown is expressly sub-
ject to a mortgage, as I understand it from 

80 the statement of counsel and as -appears 
from the Chancellor's opinion, to which I 
have referred in the previous suit. If the 
$3,500 represented a part of the purchase 
price of the property and the defendant, 
the complainant in this suit,_ had the bene-
fit of it there, I don't see why it is neces-
sary now to go into the question of the con-
sideration of that mortgage. It is not clear 

40 whether the ,bill filed in this cause is for 
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redemption from that mortgage or not. 
Is it, Mr. Hanson 1 

Mr. Hanson: No, sir; it is our conten-
tion, and I think we have shown it by the 
testimony of Mr. Gardner, that this prop-
erty was ·conveyed subject, and that is Mr. 
Gardner's direct testimony, subject to the 
$800 mortgage; that Mr. Gardner told Mr. 
Brown of the $3,500 mortgage on the prop-
erty and said that that was given to pro-
teet the lease and would be cancelled upon 
the expiration of the lease. I don't know 
what the conveyance-whether the deed 
itself, the deed does not recite it. 

'The Court: If the point is in issue you ~ 

may proceed, but I did not want to take 
up time to consider it if it were not. You 
may proceed with your cross-examination. 

Mr. Richardson: I may say that this hill 
does seek to redeem under that $3,500 mort-
gage. Mr. Hanson told you that it did not, 
but my reading of the bill is that it seeks 
to redeem under that mortgage. 

Mr. Hanson: We do say this, if the 
Court please. We say that there is this 
[nortgage open of record and that mort-
gage was, we say, fraudulently procured, 
and that the said mortgage was executed 
without any consideration. 'That is in the 
complaint. 

'The Court: All right, you may proceed. 
We will now take a recess until two o'clock. 
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After recess. 

CHAR.LES. GARDNER resumes the stand. 

CROSS-EXAMINATION by Mr. Richardson: 
Qi. ·Mr. Gardner, you stated this morning that 10 

you received no consideration for this mortgage 
at all. Isn't it a fact that subsequent to this mort-
gage Mr. Carpenter was advancing you certain 
moneys 1 A. No. 

Q. Isn't it a fact that he was paying your taxes 1 
A. Well, he was to pay the taxes for the use of 
the place. 

Q. And you were not to reimburse him for thos ,e 
taxes1 A. No. ~o 

Q. Is that a letter that you wrote to Mr. Car-
penter (showing witness letter) 1 A. That is my 
writing. 

Q·. And in that letter you asked him to pay the 
taxes for you, did you not 1 A. According to that, 
yes. 

The Court: What is the date of the let-
ter 1 

Mr. Hanson : July 13, 1897. 
The Court: What was the date of the ~U 

1 OJ· ease. 
Mr. Richardson: It was in 1893, I have 

not got the exact date. 

Q. Now, in addition to paying the taxes at your 
request, didn't he lend you other sums of money1 
.A .. No. 

Mr. Richardson: I would like to offer 
that letter, if there is no objection. 

(Marked E,xhibit D-1-.) 
40 
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Q. You have said, Mr. Gardner, that you sold 
this property to Mr. Brown in 1897, did you not 1 
A. I think that was about the date, the lease had 
run about four years. 

Q'. How many acres in this Van Sickle farm 1 
lO A. That was supposed to be about forty. 

Q. What was it valued at per acre at that time 1 
A. I could not tell you; I don't know. There has 
never been any value put onto it. 

Q. Haven't you any idea 1 A. No. 
Q. Not the least idea 1 A. No. 
Q. You don't know whether it was worth $50 

or $200 an acre 1 A. No. 
Q. You sold it to 1Mr. Brown for what you 

20 thought it was worth, didn't youf A. Well, I 
sold it to him for a bill, and I received money 
from him besides. 

Q,. Now, how much did you receive besides what 
is expressed in the deed 1 A. What's that 1 

Q. How much m•oney did you receive besides 
what is expressed in the deed 1 A. I don't remem-
ber; I could not tell you. I don't remember now. 

The Court: What is expressed in the 
30 deed 1 

10 

Mr. Richardson: $400, subject to the 
$800 mortgage. 

The Witness: Subject to the mortgage 
and the lease. 

Q,. You told Mr. Brown at the time he bought 
it that there was the $3,500 mortgage on there, 
did you not 1 A. Yes, he knew that, and he knew 
why it was given and he also knew that I had 
never r·eeeived anything for it. 
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Q. He knew that from what you told him 1 A. 
Yes, from what I told him, and he (meaning Mr. 
Carpenter) knows it, too. 

Q'. Isn't it a fact, Mr. Gardner, that this mort-
gage was drawn at your request, this $8,500 mort-
gage; didn't you tell Mr. Carpenter to draw that, lO 

. or have it drawn up 1 A. I don't remember that 
I told hin1 so; he brought his lawyer to my house 
for this mortgage, and he claimed that it was 
necessary for him to have it to secure him in his 
lease. 

Q. Hadn't you previously talked it over with 
him before he brought the lawyer to your house 
with the mortgage? A. Yes, and that was the 

jQ subject. 
Q. That was the .subject f A. Yes. 
Q. Weren't you the one that suggested that the 

amount of it should be $3,500? A. I don't re-
member about that. 

Q. You would not say that you did not suggest 
that1 A. ·No, I ·would not. 

Q·. And it was to cover moneys that he might 
advance you and loan you in the future? A. No, 
nothing of the kind, simply to secure him in his 30 
lease, and that mortgage was to be cancelled at 
the expiration of the lease, and I sold the prop-
erty six years before the lease was out. 

Q. Can you tell us why you did not put a clause 
in there that the mortgage was to be cancelled 
upon the expiration of the lease 1 _ A. I did not 
think it was necessary, because I thought he was 
an honest man and I took his word for it. 

Q. The mortgage was read to you, wasn't it? 4 0 
A. Yes. 
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RE-DIRECT EXA1\1INATION by ·Mr. Han-
son: 

Q. D10 you know the lawyer that came to your 
· place 1 A. I cannot remember -his name; he used 
to live in Rahway. 

1 O Q. Do you know whether it was an attorney by 

2U 

30 

the name of Schaffer1 A. Schaffer, no, that was 
not the la'\\ryer. 

Q. I call your attention to this letter which has 
been marked Exhibit D-1,. will you state the 
reason for the writing of that letter to Mr. Car-
penter? A. Well, I suppose it was because I had 
received notice from the tax collector that the 
taxes were due on it. 

Q. Do you recall whether that referred to any 
-other taxes than the taxes on this property1 A. 
No, I don't. 

Q1
• You owned other property, did you not1 A. 

I did not own any other property except at Port 
Reading, by mother's property. 

Q. Port R.eading, I call your .attention to the 
$300 which you owed your aunt, was it 1 A. , 
$300. 

Q. Had you given her any security for the loan 
of that money1 A. I gave her $3'00 worth of 
Ostrander Fire Brick Company stock as security. 

Q. Do you know what happened to that se-
curity 1 A. ·No, I could not tell you; I think I was 
notified it was to be sold, those shares, and if I 
mistake not, I think ·Mr. Ostrander came to see 
me and wanted me to sign those shares over to , 
Mr. Carpenter and I refused to do it. At the time 

40 he got those notes, it was after I had sold this 
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property to the Browns, and he came to see me 
and told me that I had no business to sell that 
property to the Browns, and he visited my aunt 
and told her that I was a hankrupt and to give 
him those notes and he would collect what he 
could on them. 

The Court: Who said that1 
·The ,vitness: Mr. Carpenter. 

Q,. Was the judgment that he obtained against 
you based upon the notes that you had given to 
your aunt and which had been turned ov-er to 
him f A. Yes, after the sale of this property to 

10 

the Browns that made him mad; I don't know 
what he was after; he was trying to send me to 20 
the poor house, I guess. 

'The Court: How old are you 1 
The Witness: How old am· I 1 
The Court: Yes. 
The Witness: · 83, I was born in 1847. 
The Court: Were you adjudicated a 

bankrupt1 
The Witness: Why, he told my .aunt that 

I was a bankrupt. 80 
The Court: I know, you said that be-

fore, but were you 1 
The Witness: No. 
(vVitness excused.) 

40 
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DAVID A. BROWN, one of the complainants, 
called as a witness in his own behalf, being first 
duly sworn according to law, on his oath testified 
as follows: 

Direct-examination by Mr. Hanson: 
Q. Where do you live, Mr. Brown 1 A. 

bridge, New Jersey. 
Q. How long have you lived there? 

years. 
Q. H·ow old are you? A. 65. 

Wood-

A. 65 

Q. Born there. I call your attention to the 
piece of property which is the subject of this liti-
gation, in 1897 did you and your brother secure 

20 a deed or purchase this property from Mr. Gard-
ner? A. We did. 

Q. Do you recall specifically how much you paid 
him for the property? A. I cannot, it is so long 
ago, I know-no, I could not tell you just exactly. 

Q. Did you pay all cash for it? · A. No. 
Q,. Do you know the nature of the considera-

tion? A. Why, we carried on a store there and 
Mr. Gardner traded there and he had borrowed 

30 some little money, it did not amount to much, 
and we helped him along, and then we took so 
much cash, just how much it w;as I don't remem .-
ber; my brother ran the business at that time. 

Q. In other words, the store? A. Subject to 
the first mortgage, but I figured at the time it was 
around, would come about $2,000, perhaps, some-
thing like that. 

Q. And you have owned property in and around 
W oodhridge all your life, have you not? A. Yes, 

40 sir. 
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Q·. Bought and sold it1 A. Yes, sir. 
·Q,~ Familiar with values 1 A. Yes. 
Q. What value would you place on this property 

at the time you bought it from Mr. Gardner1 A. 
Why, I should say at that time around $40 an 
acre along the highway, or thereabouts, because lO 
we owned sixteen acres along the highway in 
front of all this property, which is back, and I 
bought that at the time at public auction from 
Van Cleave, I think it w1as, that was selling it at 
that time for $1,000 and it had nearly half a mile 
of highway and railroad and we figured $50 an 
acre; I figured at that time. 

Q. This tract contains 49 acres. A. 40 acres 
n1ore or less. 1!0 

Q·. 40 acres 1 A. Yes. 
Q. At the time you purchased this property did 

you know of the existence of an $800 m.ortgage 
held by the Perth Amboy Savings Institution 1 A. 
I did. 

Q. Did you know that 1Mr. Carpenter was in 
poS'session by virtue of a lease 1 A. I did. 

Q. Do you recall how long that lease had to 
run from the ti[ne you bought it 1 A. I don't- ao 
I think it was about five or s1x years, something1 
like that. 

Q. Did you know of the existence of a $3,500 
mortgage on this property held by Mr. Carpen-
ter1 A. l did. 

Q. Where did you receiv ,e your _information 
regarding this mortgage 1 A. r think at .that 
time from the seller, :Mr. Gardner. 

Q. From Mr. Gardner. Did you ascertain from 40 Mr. Gardner the amount due on this mortgage 1 · 
A. $3,5001 

I 
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Q. Yes. A. He said there was nothing due on 
it, it was just security to protect him in his lease, 
when the lease expired it would g·o out, I sup-
posed. 

Q. Did you ever see a eopy of that lease, Mr. 
10 Brown~ A. No, sir; not that I remember. 

Q. Do you recall the consideration of the ren-
tal set forth in the lease~ A. No, I think not. 

Q. And what information you had regarding 
the lease you secured from Mr. Gardner, did you 
not~ A. Yes. 

Q'. After you purchased the property did you 
inform Mr. Carpenter that you were the owner1 
A. We, did. 

o Q. Do you recall how long after you bought 
the property~ A. Why, it was soon after we went 
up there. He was working on the place and I 
understood that he had not paid anything to any-
body so we had the man that worked on the place 
arrested for trespass. 

Q. That is, Mr. Carpenter's man 1 A. Mr. 
Carpenter's man for trespass. 

Q. Well, as the result of that action of yours 
there was litigation over the possession of the 

30 property, was there not 1 A. Yes. 
Q. And did or did not Mr. Carpenter establish 

his lease at that time 1 A. Well, yes; I believe, 
he did establish that his lease ran for five or six 
years longer. 

Q. Do you recall at the hearing the considera-
tion of the rental of this lease as stated by Mr. 
Carpenter~ A. Well, he said that Mr. Carpenter 
was to pay a proportion of the stuff grown on the 

40 place-
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Mr. Richardson: I object. 
Mr. Hanson: I am referring to the state -

ment by rMr. Carpenter, whether Mr. Car-
penter stated at the hearing· the considera-
tion of the lease. 

The Court: A.11 right. 10 

A.. He said the consideration of the lease was 
that he was to have a certain per ,cent of the stuff 
raised on the place. I don't remember well enough 
to state positively anything else about it. 

Q. A.re you related to Mr. Carpenter in any 
way1 A.. I don't think I am. 

Q,. Or to Mr. Gardner1 A.. No,. sir. 
Q. Now, at the expiration of this lease which ~O 

you say expired six or seven years after you ac-
quired the property, did Mr. Carpenter remain 
on the property 1 A.. Yes, he did. 

Q. Drid you see him around that time 1 A. I 
did. 

Q. Where did you see him 1 ·A.. Upon the place, 
went up there on purpose. 

Q. What was your purpose of going up there 1 
A. I wanted to find out what he was going to do. 

Q1
• Did you ·ask him what he was going to do 1 JU 

A.. Yes. 
Q. What did he say to you 1 A.. Well, he did 

not say anything in particular. 
Q. What , if anything, did you say 1 A.. Oh, I 

told hini that as long as he would pay the taxes 
on the place we would let the lease .. continue just 
as it was. 

Q'. Did you ever pay any taxes on the land, Mr. 
Brown 1 A.. I don't remember; I don't think I 4 0 did. 
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Q. Did you ever check up yourself to find out if 
the taxes were paid at the collector's office f A. 
No, sir. 

Q. Did Mr. Carpenter ever ask you to return 
to him· any of the moneys which he paid for taxes? 

10 A. He positively did not. 

20 

Q. Did Mr. Carpenter ever say anything to you 
about the $3,500 mortgage f A. Nothing in par-
ticular that I know of. 

Q. Did he ever ask you to pay the interest on 
the $3,500 mortgage? A. No, sir; positively did 
not, never. 

Q. Did he ever ask you to pay the principal on 
the $3,500 mortgage? A. No,. sir; he did not. 

Q. Did he ever ask you to pay interest on any 
mortgage? A. No. 

Q. Drid he ever ask you to pay the principal on 
any mortgage? A. No, sir; never. 

Q·. Did he ever ask you to redeem any tax cer-
tificates which he held? A. No, sir. 

Q. Did he ever serve notice on you that he was 
the owner of any tax certificates? A. No, sir. 

Q. Did he ever make any demand that you re-
30 deem any tax certificates - that he held? A. No, 

sir; not in any way. 

40 

Q. Did you receive anything in writing from 
him at any time since you acquired this property? 
A. No, sir. 

Q. Now, you stated previously, Mr. Brown, that 
you owned a number of parcels in and around 
Woodbridge? A. Yes, sir; that is the estate and 
my own personal. 

Q. 'The estate of your father? A. Yes, sir. 
Q. And your own? A. Yes, sir. 
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Q. Was any of that farm land 1 A. Yes, sir. 
Q'. Similar to the property -which Mr. Carpen-

ter was occupying 1 A. Yes, sir. 
Q'. Did you lease any of that property 1 A. Yes, 

sir; rented it, leased it, yes. 
Q. What was the customary rental that you IO 

,charged for property of this kind 1 A. Well, we 
have had several farms and we generally got all 
we could, sometimes a basis of $30 and as high 
as $40 a n1onth for a house and buildings and 
things. 

Q'. I am referring particularly to vacant farm 
land. A. The vacant properties, only with this 
place there. w .e would offer to any man to give 
him the , farm and let him have the farm if he 20 
will pay the taxes. Now, we have a farm down 
at Port Reading that we get a bout $35, a year 
rent for it. I think our taxBs are around $70. 

Q:. Then it was nothing unusual at that time 
to lease farm land for the payment of taxes f 
A. No, sir; if we could get payment of the taxes 
we would think that we were doing well. 

Q. Did Mr. Carpenter ever advise you, -or any-
one representing Mr. Carpenter, ever advise you 
that he had paid into the Court of Chancery $1100 ao 
for the redemption of the Hirner mortgage 1 A. 
No, sir. 

Q·. Did he ever demand that you repay him this 
sum of m.oney 1 A. No, sir. 

Q1
• Did he ever give · you notice, either verbally 

or in writing that he was no longer a tenant of 
this property but was holding the land as mort-
gagee 1 A. No, sir ; not that I know of. 

Q. Did you know that he was holding as ,a mort- 4 o 
gagee 1 A. No, sir. 

I 
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Q,. When was the first time, to your knowledge, 
that Mr. Carpenter ever claimed that this prop-
erty belonged to him 1 A. I don't know; I could 
not answer that exactly because I don't remem-
ber. I don't know as he ever told me the prop-

10 erty belonged to him. 
,Q. In June of 19128 you started an ejectment 

proceeding, did you not 1 A. Yes. 
Q,. Had you known, prior to that time, that Mr. 

Carpenter claimed title to this property 1 A. No, 
sir; I did not. I even notified the people that 
bought it-

1Q. Did you, in October, 1914, together with'your 
brother, convey to the Tidewater Pipe Company 

u a right of way over this property 1 A. We did. 

30 

40 

The Court: When was that f 1914, you 
say1 

Mr. Hanson: October 2nd, 1914. 
The Court: Have you the original deed 

from Gardner to Brown 1 
Mr. Richardson: We have it here, your 

Honor. 
The Court: Have you the deed you just 

referred to. for this right of way to the 
Pipe Line Company1 · 

Mr. Richardson: We will admit there is 
such a deed. 

Mr. Hanson: We are -able to prove it by 
a search of the property. 

Mr. Richardson : You will also admit 
that we gave a deed at the same timef 

Mr. Hanson: Oh, yes; anything that 
shows up in the record. 
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CROSS-EXAMINA 'TION by Mr. Richardson: 
1Q1. Mr. Brown, did you know at the time you 

purchased this property from Mr. Gardner that 
there was ·a $3500 mortgage on there 1 A. Yes, . sir. 

Q. Did you go to see Mr. Carpenter after hear- IO 
ing about that $3500 mortgage hef ore you pur-
chased the property1 A. No, sir. 

,Q,. Well, if you knew that there was a $3500 
mortgage, you knew, of course, it had been re-
corded 1 A. Y·es. 

Q. Why didn't you go to see Mr. Carpenter 
to find out from him 1 A. Because Mr. Gardner 
explained it to us, and Mr. Gardner is a very 
relia,ble man, always bears that reputation, and 2 0 
we did not want anything further, we just trans-
acted the business. 

·Q-. But you have bought and sold a lot of prop-
erty, have you not 1 A. S.ome. 

'Q:. And you rely on yourself, do you not 1 A. 
Yes, and rely on character a good deal, too. 

'Q!. You did not think it worth your while to 
see 1\1:r. Carpenter and ask him his side of this 
$3500 n1ortgage 1 A. No. 

Q:. Now, when did you take it up with Mr. Car- 3o 
penter about this $3500 mortgage 1 A. :That I 
don't remember. 

Q. You have just testified that Mr. Carpenter 
never mentioned the $,3500 mortgage to you at 
any time; is that correct 1 A. That is as near as 
I can remember, yes. 

Qi. Ho-\v, then, did you com.e to bring suit in the 
Court of Ohancery in 1898 to set the mortgage 
asidet A. Because we found out the mortgage 40 
was on there. 

I 
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·Q. But didn't you first go to see Mr. Carpen-
ter and discuss it with him and ask him to sur-
render that mortgage 1 A. I don't think I did. 

•Q1• You just started your suit without seeing 
Mr. Carpenter at all 1 A. I think we put it in 

10 the hands of Mr. Vail. 
,Q. Didn't you allege in the bill filed in that 

cause that part of the consideration for that 
mortgage was to secure and preserve said prop-
erty and the ,amount of said mortgage- from any 
loss which the said Gardner might thereafter in-
curt A. I don't remember; I did not understand 
what-

Q. In the hill that you filed in the Court of 
20 Chancery in an effort to set the mortgage :iside, 

Mr. Brown-. · A. Yes. 
·Q1

• Didn't you say in that bill that a part of 
the consideration for the mortgage was to secure 
and preserve said property and the amount of 
the said mortgage from any loss which Mr. Gard-
ner might thereafter incur 1 A. I don't remem-
ber; I don't know. We put that in the hands of 
Mr. Vail and: Mr. Vail attended to it. We had 
no hearing, either. 

BO q. W•ere you friendly with Mr. Carpenter at 
the time you took this conveyance 1 A. No, not 
particularly. 

Q. Not particularly. Were you an enemy of 
his~ A. No, I don't say I was an enemy of his. 

Q·. Was there any reason why you could not 
go to see him about the $3500 mortgage? A. Be-
caus -e I did not like the way the man acted. 

Q·. N o,w, isn't it a fact, Mr. Brown, that this 
1 O property, at that time, was worth about $6,0001 



41 

David A. Brown.-Cross 

A. It is not a fact because we sold part of it, all 
of the front, at public auction there. 

;Qi. When was it that you bought that 1 A. Why, 
a few years prior to this. I don't know just 
when it was, the date is there when we bought it. 
I know it w'as a year or two; it was not more IO 
than one or two years. 

1Q:. Wasn't this land we are talking about, the 
Van Sickle farm, the .premises in question, wasn't 
that partially clay lands, Mr. Brown 1 A. That 
clay is no good; it is soft, red shale. 

·Q:. It had been worked, had it not, as a clay 
bank 1 A. For common brick and stuff like that. 
There is lots of that everywhere, but there · is 
very little of that and that is way up on top of ~O 
the hill. 

1Q1
• Nevertheless, it was clay land, or s•ome of 

it was clay land, and you based an estimate of 
$40 an acre 1 A. Yes, around abo:ut that, $40 an 
acre. I have appraised them in accordance with 
what property of that kind can be~ 

Q. Now, you have stated that you are not a 
relative of Mr. Gardner. Isn't it a fact that your 
brother married his daughter1 A. That does not 
make me a relativ •e· of him. I am no relative of au 
him. I don't see it. · 

The Court : I cannot, either. 

;Qt. Now, you have said you had a conversation 
with Mr. Carpenter and you would let him stay 
if he paid the taxes; is that right t --A. What 1 

Q. You have stated that you said to Mr. Car-
penter that he can stay in possession if he, Mr. 
Carpenter, paid the taxes 1 A. Yes. 40 

I 
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Q. When was that conversation 1 A. About the 
time that the lease expired. 

Q. Around 19031 A. I for get when it was; 
about the time that the lease expired. 

,Qr. Wasn't there any conversation at that time 
1<' about the ·$3500 mortgage'°? A. Not that I can 

remember; I cannot remember-if there was, it 
is too far back. 

'Q. Now, from that day in 1903 in which you 
said you talked to Mr. Carpenter, until the pres-
ent time, you have never taken the trouble to 
check up on the taxes, have you 1 A. No, I don't 
know as I have. 

Q,. Why not 1 A. Why, we have so much prop-
2 :). erty there, so much taxes, I supposed of course 

he was paying right along, and even if he did 
not pay along, we thought we would let it go by 
rather than spend the money at the present time 
to pay the taxes, but Mr. Oarpenter paid the 
taxes, you know, when we started in, and then 
when he quit, I forget, I didn't know. I did. not 
check up on it. 

·Q. The only right of ownership which you have 
exer0ised since 103 is this deed to the Tidewater 

30 Oil Company; is that right 1 A. That is right; 
they came right to us, the Tidewater Oil, and 
wanted a deed for it and we gave them a deed, 
or sold it to them. 

Q:. What is the value ·of that property now, Mr. 
Brown 1 A. I don't kno-w; I am not real estate 
man enough to tell you. 

Q:. Well, is it considerably more than ,,iThat you 
paid for it 1· A. Why, yes; certainly it is. That 

t O that I bought in front is worth considerably more. 
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iQ1• In 1903, Mr. Brown, you did not enter into 
any written agreement with Mr. Carpenter; all 
you had was a verhal conversation; is that ·cor-
rect 1 A. That is correct. 

·Q1• Did you bring ·any action against Mr. Car-
penter between 1903 and the time you started in- 10 
junction proceedings here about a year ago in 
this court r A. I don't know. I told you we had 
to put the colored people off the plaee there. 

Q. That was before 1903, of course 1 A. No, I 
don't know whether there was anything after 1903 
or not; I don't remember. 

·Q·. And Mr. Carpente •r has worked that farm 
and been on there ever since 1903, has he not 1 
A. Well, he has worked it; he has had posses- :!O 
sion of it. There is no house or buildings on it 
or anything, just merely stark land lying in back 
there, forty aeres ; sometimes he would go through 
and plow up a field and put some corn in and 
get a crop. So long as the taxes were paid-I 
am sure if anybody down in that section paid 
the taxes on any farm that we have got, they can 
use it. 

Q. You knew, of course, after the Chancery suit 
in 1898 that Mr. Carpenter claimed that the mo.rt- 00 
gage was a good mortgage, did you not, the $3500 
mortgage 1 A. No, I did not know that he daimed 
it was a good mortgage. What grounds ctid he 
have1 

Q'.. Well, you attempted to set that aside as a 
fraudulent mortgage f A. Yes. 

1Q1. And he def ended it f A. Yes. 
1Q. And alleged that he had paid certain moneys 

as consideration for that, did he not 1 A. Paid 40 . 

I 
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David A. Brownr--cRe-direct 

$100 or something like that; on $3500; that does 
not give him any ground-

The Oourt: That does not appear from 
the pleadings in that suit 1 

Mr. Hanson: I w·as going to raise that 
question. I did not want anybody-

The Court : I have examined the file and 
the pleadings in that suit, and I do not 
see where the defendant, Mr. Carpenter, 
claimed anything there except that the bill 
of complaint was ·an insufficient statement 
of a cause of action. He filed a demurrer. 

Mr. Richardson: This was the language 
of the Chancellor. I take it, it was raised 
in the answer. 

The Court: There was not any answer. 
Mr. Richardson: In the demurrer, the 

Court says one of the . purposes in subdi-
vision A was to secure · Carpenter against 
obligations to be- assumed for Gardner. 

·The Court: That is what the bill says. 
Mr. Richardson: I see. 
The Court: That is what the bill stated, 

but there is no proof and the Chancellor 
stated that that statem .ent was too insuffi-
cient and too indefinite to charge the de-
fendant and put him on a defense. 

Mr. Richardson: I see. 

RE-DIRECT EXAMINATION by Mr. Han-
son: 

Q. Mr. Brown, this property was located di-
rectly in back of other property that you owned 

1 O on the highway, was it not 1 A. Yes, sir. 
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Q1• It had no access to the highw:a.y outside of 
that right of way1 A. T:en foot right of way, 
that is all it has got today. 

Q1
• Now, you spoke of Mr. Vail handling this 

matter for you1 A. Yes, sir. 
Q. Did you ·appear in the Court of Chancery 10 

in any of these hearings 1 A. No, sir. 
Q1

• I show you this paper writing, Mr. Brown, 
and ask you whether that is in your handwritingf 

The Court: You are just asked if that 
is in your handwriting. 

A. Yes, sir. 
Qi. To whom was that given, Mr. Brown 1 A. 

Mr. Gardner, I think. 20 
Q,. Mr. Gardne _r. 

Mr. Hanson: I would like to have that 
marked for identification, if your H.onor 
please, and have the opportunity of recall-
ing Mr. Gardner just to prove that. 

The Court : All right. 
(Marked Exhibit C-1 for identification.) 

Examination by the Oourt : 
,Qi. Mr. Brown, when you spoke of Mr. Vail, so 

he was a member of the firm of Vail & Ward, 
who were solicitors of this court.1 A. Yes, sir. 

1Q. Now, this suit which you brought against 
Carpenter to have this $-3500 mortgage cancelled 
was brought in 1898. Why was it that -after the 
demurrer was sustained in that. suit that you did 
not ask leave to amend your bill and pros·e-cute 
the suit on the amended: bill, and state such facts 
as would entitle you to a decree cancelling the 40 
mortgage, if the mortgage w·as ·a.n invalid one 1 
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A. Wel~, we left it to our counsel, Mr. Vail; he 
took all the papers at the time, and tha.t is all. 

·Q. I know·, and that was in 1898, and. so far as 
appears from . the file, nothing happened in that 
case ·after January 17, 189'9, when an order was 

10 filed sustaining the demurrer. Now', from that 
time until the filing of the present bill, which was 
on August 7, 1929, a period of over thirty years, 
you apparently did. nothing to assert any claim 
in opposition to the $3500 mortgage. Now, why 
didn't you t A. Well, we thought that the $8500 
mortgage, according to my advice from Mr. Vail, 
did not amount to anything; that he could not 
collect it. Vail s-ays let him foreclose it-so, de-

u pending on the advice fro.m Senator Vail, let him 
foreclose it. Now, I said, what will we do ne-xt1 
And he said, '' Let him foreclose it,'' just like 
that; so we waited for him to start foreclosure 
suit onto it. 

30 

The Court: All right, that may be the 
explanation, I don't know. 

:The Witness: That is as true as I am 
sitting here. Mr. Vail said, "Let him 
start," and I said, "What'll we d.o nextt" 
and he said, '' Let him start to foreclose 
it if he can, but he cannot get nothing.'' 

,Q·. Now, you say that since the expiration of 
this lease there has never been any statement by 
Mr. Carpenter to you indicating that he was hold-
ing possession under the mortgage 1 A. No, sir; 
no indication whatever. 

Q1
• Has he ever demanded payment of the prin-

40 cipal or interest of the mortgage1 A. No, sir; 
positively not. 



47 

David A. Bro:wn,-Re-oross 
George H. Browvn,-Direct 

,Q,. At no time sinee you obtained title1 A. No, 
sir; positively not. 

RE-CRO ·SS EX.A.MINATION by Mr. Richard-
son: 10 

Q,. You have stated, Mr. Brown, that there was 
a valuation put on certain property on the front 
of that road that led you to arrive at the valua-
tion of $2,000 or $2,200 for the Van Sickle· farm; 
now, isn't it a fact that the property you pur-
chased along the road was purchased at a Special 
Master's sale under a mortgage held by your 
father1 Wasn't your father the mortgagee of 
that property 1 A. He· was the mortgagee, hut 20 
there was several bid onto it; there was people 
bidding onto it; Mr. Carpenter bid onto it for 
olay land, the clay land people hid onto it. It 
was an open sale ; there was at least fifteen or 
tw·enty people there. 

GEORGE H. BROWN, one· of the ·co.mplain-
ants, called as a witriess in his own behalf, being 80 
first duly sworn ·according to law on his oath tes-
tified as follows : 

Direct-examination by Mr. Hanson: 
·Q1• Mr. Brown, where do you live 1 A. Wood-

bridge. 
Q:. How long have you lived there, A. All my 

life. 
Q. How old: are you 1 A. Sixty-two. 

I 

40 
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•Qi. You are a brother of David Brown, the last 
witnessf A. Yes, sir. 

1Q. And together with your brother, you secured 
a deed in 189'7 from Charles and Mary Gardner 
covering this .property in question f A. We did. 

10 ,Q!. 'Do you recall the consideration for that 
deed f A. No, I know there was a grocery bill 
and some money. That was so long ago I don't 
know how much there was. 

Q:. You were in the grocery business at that 
time 1 A. Yes, sir. 

Q:. Did Mr. Gardner deal with you f A. He did. 
•QI. A:re you familiar with the value of proper-

ties in Woodbridge in the vicinity of this prop-
20 · erty at the time you purchased it t· A. No, I was 

not, but if you like, my brother made a mistake ; 
there was 21 acres in that piece of property that 
he bought. 

Qi. Twenty-one acres fronting on the ro-ad f A. 
He said sixteen, and we sold the Pennsylvania 
Railroad five aeres, so there was twenty-one acres 
in that piece of property. 

Q·. So that the parcel your brother testified to 
a short time ago as having been- bought at puh-

so· lie sale, consisted of twenty-one acres instead of 
sixteen f A. Yes, sir. 

•Q'. At the time you purchased this property, 
together with your brother, did you know that 
there was in existence an $800 mortgage held by 
the Perth Amboy Savings Institution f A. I did. 

Q. Did you kno,w that Mr. Carpenter had a 
lease on this property f A. I did. 

Q1• Do you recall what information you received 
4 0 r·egarding the lease f A. No, I don't. 
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,Q. Do you recall how long the lease was to run 
after you bought the propertyf A. I kno.w he 
said it was a ten year lease. 

,Q. Do you recall the consideration or the rental 
set out in the lease 1 A. No, I don't. 

q. Did you ever see a written copy of that IO 
lease 1 A. I don't know as I did. 

1Q1
• How long after you purchased this prop-

erty did you see Mr. Carpenterf A. Oh, I sup-
pose within two or three weeks. 

Q:. Where did you see him, if you recall f A. 
Up on the farm. 

Q:. Did you go there .purposely to see him 1 A. 
Yes. 

Q. What was the reason for going there 1 A. 20 
I wanted to knovv what he was going to do. 

,Q·. Did you tell him that you were one of the 
owners of the propertyf A. I told him I was 
one of the owners and he could keep on right 
along if he paid the taxes. 

1Q. Who was with youJ A. I don't know who 
was with me. 

Q. What did Mr. Carpenter say to you when 
you told him that 1 A. He did not say anything; 
he shrugged his shoulders a.nd went on. 

·Qi. Did you ever receive any money rom Mr. 
Carpenter for rental of this propertyf A. No, 
SU. 

Q. Did you know o.f your own knowledge if 
Mr. Carpenter paid the taxes 1 A. -I did not. 

Q,. Did you ascertain from the eollector 's of-
fice whether or not the taxes were being pa.id on 
this property 1 A. Well, twice I found the taxes 
were paid. I did not know; I supposed he was 40 
paying them. 

I 
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·Q'. On two separate occasions you went there 
and got this information? .A. Yes. 

1Q1 

• .And you found that the taxes were being 
paid? .A. Yes, I found that the taxes were paid. 

Q,. Were the tax bills sent to you at any time? 
10 .A. No. 

1Q . .At any time that you saw Mr. Carpenter, 
did he tell you that he was the, holder of a $3500 
mortgage on this property? A. No, sir. 

Q1
• Did he ever ask you to pay the interest on 

this mortgage? A. No, sir. 
·Q:. Did he ever ask you to pay the principal 

on this mortgage? .A. No, sir. 
1Q. Did he ever inform you that he had paid 

20 into the Court of Chancery approximately $1100 
for an assignment of this mortgage or the de-
cree? A. No, sir. 

Qi. Did he ever ask you to return that money 
to him? A. No, sir. 

Q. 'Did he ever serve you with notice, either 
written or oral, to redeem any tax eertifi.cates 
which he held on the prope,rty? .A. No, sir. 

Q. Did he ever advise you that he had pur-
chased any tax certificates against this property? 

30 A. No, sir. 
•Q1. Did he ever tell you that he was the owner 

of this property or the holder of this property 
under his mortgage? A. No, sir; not that I lrnow 
of. 

·Q. Or did anyone representing M·r. Carpenter 
tell you? A. No, sir. 

Q1

• Did anyone representing Mr. Carpenter ever 
make demand upon you to pay the taxes? .A. 

40 No, sir. 
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1Q:. Have you received any written communi-
cations whatever from lVIr. Carpenter from the 
time his lease expired until the institution of this 
suit? A. Never had any communication with him 
in my life. 

Q1
• H'ave you seen Mr. Carpenter during that 10 

timef A. I have seen him off and on, yes. 
1Q,. You executed a deed with your brother, did 

you not, on Oe:tober 2nd, 19,14, to the Tidewater 
Pipe Company granting a right of w'a.y across 
this property? A. Yes, sir. 

1Q. Did you know what use Mr. Carpenter made 
of this property? A. Well, he was supposed to 
farm it. 

Q. Do you know of your own knowledge just :! ') 
what he did? A. Why, he farmed it. As long 
as he farn1ed it there was no objection. Two or 
three years ago he started an aeroplane up there 
and I went up there and objected to it heeause 
it was not farming. So long· as he was farming 
I had no objection. 

Q. Do you know just what year it was that he 
started this aeroplane there 1 A. I think it will 
be two years this August. 

Q·. Where did you see ,Mr. Carpenter at that 30 
time? A. Up on the farm; I went up on the 
farm. 

Q. Was anybody with you? A. My father-in-
law and son were with me. 

Q. Your father-in-la ·w and son? A. Yes. 
Q. Will you state just what you told Mr. Car-

penter at that time? A. I saw the man and told 
the man that Mr. Carpenter did not own the prop- _ 
erty. 40 

I 
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Q. I asked you what you told Mr. Carpenter, 
not the flyerf A. Mr. Carpenter was away, I told 
the man; I did not bother Mr. Carpenter at all, 
and the man quit then. 

'The Court: Didn't, you have any conver-
sation with Mr. Carpenter at all at the 
timef 

1The Witness: No, I have not spoken to 
him in a long while. 

Q. What is the character of this land 1 A. Why, 
it is rolling a little, rolls toward the brook and 
then rolls up toward the front, it is kind of a 
rolling place. 

20 Q. Well, what is it good forf A. I don't know 
what it is good for; it might be good for clay or 
brick or something like that. 

Q. Well, is it good for anything; you say he 
was supposed to farm it; is it farm land 1 A. 
Yes, sir. 

1Q). So then, it is good for farmingf A. Yes, 
sir. 

Q. Is the whole 40 acres good for farming1 A. 
Yes, I think the whole of it; it is a little low in 

3 O one corner of it. 
Q·. Has anybody ever farmed the whole of it, 

so far as you know 1 A. Well, I know a man by 
the name of Van Sickle used to farm it. I re-
n1e;rnber when he farmed it. 

Q. Has Carpenter ever farmed the whole of it 1 
A. No, I don't think he has. 

Q. What part of it has he farmed 1 A. Well, 
he used to plow up one place and then another 

40 place and then cut some hay off it, and the like 
of that. 
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Q·. Is the property fenced in 1 A. No, I don't 
think it is; I think the fence is all down, was at 
that time. 

Q. Well, how long has the fence been down? 
A. I could not tell you; the only fence up is along 
the Port Reading Railroad. 10 

Q. Was there a fence between your property, 
that is, the 21-acre tract which your brother tes-
tified concerning, and this property 1 A. You 
mean my brother's property1 

Q·. He said he purchased a tract of 16 a.cres; 
you say it is 21 acres, and that this particular 
40-acre tract lies in back of it ; is that right 1 A. 
Yes. 

Q. Is there a fence between the two properties 1 ~O 
A. No, there is a brook, a brook runs along and 
divides it. It was originally all one piece of 
property. 

Q'. How is access to the 40-acre • tract gained 1 
A. By a right-of-way or driveway. 

Q. vVhere? A. Crosses the brook up above; 
just a driveway in,. that is all. 

Q·. Across your property, across the other 
property? A. Yes. 

Q. Is there any other means of access to this . 3 O 
40-acre tract except over this? A. By going 
through the field, somebody else's property. 

1Q'. I mea.n, it do,es not abut on any road? A. 
No, it does not abut on any road at 1a1l. 

Mr. Hanson: I will be very glad to indi-
cate to the Court just the character of this 
property. 

The Court: I think I have a fair pic-
ture of it now. 

I 

40 
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The W~tness: It is property way in 
back, no frontage on the road at all. 

Q. And this property that you sold to the Port 
Reading was not from this Van Sickle propertyf 

The Court: That was from the 21 acres. 
The Witness: That did border on the 

Lincoln Highway. 

CROS.S-E,XAJMINATION by Mr. Richardson: 
Q. Mr. Brown, didn't you have a conversation 

with 1Mr. Carpenter some time around the time 
•Of the expiration of this lease about this prop-
erty f A. No, sir. -

20 Q. Didn't you testify before Judge Kirkpatrick 
in this last ejectment suit that before and after 
the expiration of the lease Carpenter laughed at 
me and said he owned it~ A. I may have made 
some statement like that; I don't know; I would 
not say; I don't remember. If I made it, I must 
have made it, that is all. 

Q. You now say you did not say it1 A. No, I 
don't say I did not say it. 

Q. So he m·ay have told you • that he did own 
30 the property about the tfa:ne of the expiration 

of the lease 1 A. Yes, he may have said it. 

40 

Q. Did you marry Mr. Gardner's daughter, Mr. 
Brown 1 A. I did. 

Q. And at the time of the conveyance to you 
and your brother from Mr. Gardner you we~e on 
very friendly terms, were you not, with Mr. Gard-
ner1 A. Yes, I have always been all my life on 
friendly terms, I have known him all my life. 
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Q. When, in connection with the transfer of 
this property, did you marry his daughter1 A. 
Two or three years after. 

Q. Were you going with her at the time of the 
transfer1 A. Quite probably. 

Q. Now, you say you went to the tax office on 10 
two occasions; what did the tax records show, do 
you recall 1 A. No, I cannot re-call; they were 
paid. 

Q·. They were marked ''paid'' 1 A. So the col-
lector told me. Mr. Drummond told me that they 
were paid; that is all I know. 

Q. Didn't he tell you there were tax certificates 
out1 A. No, sir. 

Q. Did you visit the property at any time be- :20 
tween 1903, or the expiration ·of the lease and the 
time you saw the aeroplane 1 A. Yes, I was on 
it lots of times, gunned all over it. 

Q-. Beg pardon 1 A. I gunned all over it. 
Q. Did you ever have any conversation between 

those intervening years with Mr. Carpenter 1 A. 
I don't think I have spoken to Mr. Carpenter in 
ten or twelve years. 

Q1
• Were you a party to the proceeding in the 

80 Court of Chancery w\ith your brother• against 
Mr. Carpenter in 18981 A. Yes, I suppose I was, 
if it is the one 1Mr. Vail had. 

Q. You knew Mr. Carpenter claimed a $3,500 
mortga ge, did you not 1 A. No, I never knew he 
claimed it. I don't know as I ever sa:w the papers, 
~1:r. Vail had them. 

Q. Why didn't you think it was worth while 
to talk to Mr. Carpenter about this $3,500 mort-
gage 1 A. I never talked to him about it. 40 
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Q·. I know, but I wondered why you did not 
think it worth your while to talk to him about it. 
A. Because the mortga~e was supposed to be 
cancelled when the lease was- up ; it was only a 
security mortgage, that is all. 

Q. Did you have the property searched when 
you bought it1 A. No, I did not. 

Q· . .Sure of that1 A. Yes, sir. 
Q. But you did know about the mortgage, the 

$3!,500 mortgage 1 A. Why, yes; Mr. Gardne ,r 
told me about that. 

The Court: What did he tell you 1 
The Witness: He· said the mortgage 

was given for security for the lease. 
The Court: Is that all he told you 1 
The Witness: Yes, all he said. H·e gave 

,Mr. Carpenter that mortgage to secure the 
lease. I told him at the time he was fool-
ish. 

By the Court: 
Q. Well, you knew there was a $3,500 mort-

gage on there; didn't you expect to have to pay 
the mortgage 1 A. Not the way I understood it, 

3 0 because the mortgage was no good, it was only 
given, there was nothing paid for it. 

Q·. Why did you think it was no g·ood 1 A. 
'The only thing is Mr. Gardner told me why he 
gave it; that is the reason why. 

Q. What did he tell you 1 A. He told me that 
he gave the m·ortgage to secure the lease, that 
is all. 

Q. What good would a mortgage to secure any---
4 0 thing be if it was not to be paid 1 A. I don't. 

know, I am not-
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Q. Was there anything said about how much 
you would have to pay to get the • land released 
from the mortgage 1 A. No, sir. 

Q. What is your ,explanation for not having 
taken any other proceeding after the suit that 
has been referred to which Mr. Vail conducted lO 
for you to have this mortgage cancelled f A. I 
saw \Mr. Vail all of a dozen times and €Very time 
he said everything is all right, everything is all 
right, and then after two or three years he said, 
"Wait until they start to foreclose the mort-
gag·e, then we will meet the question." 'That is 
all I knew. I saw him a year before he died and 
talked to him about it and he said things were 
all right. That was a year before he died, up in ~O 
his offiice. 

1Q1• When was thatf ' A. About three or four 
years ago, I went up and seen him about it. 

RE-DIRECT EXA NIINATION by Mr. Han-
son: 

Q. I show you Exhibit C-1 for identification 
and ask you if that lower signature is yours 1 
A. Yes, sir; that is my signature. BU 

Q. Was that signed at the same time as your 
brother's signature1 A. At about the same· time; 
I think he drew it up, Mr. Gardner came right 
from his house up to my house and I signed it. 

Mr. Hanson: I would jus_t like to recall 
Mr. Gardner for the purpose of identify-
ing this paper writing. 

I 

40 



58 

Charles Ga,rdvner-Dire ,c,t 

CHARLES GARDNER, recalled. 

Direct-examination by Mr. Hanson: 
Q. Mr. Gardner, I show you Exhibit C-1 for 

identification and ask you whether or not that 
1 r, paper has been in your possession 1 A. Ever 

since November 14, 1919,. 
Q. And there is1 mention ther ,ein of Charles 

Gardner; is that you 1 A. That is me. 
Q. From whom did you secure that 1 A. From 

Dave and George Brown. I wanted to cross the 
property and I got permission from them to cross 
the property so that there would be no interfer-
ence. 

20 Mr. Hanson: I would like to offer that. 
:Mr. Richardson: I have an objection to 

it on the ground that it is a self-serving 
decliaration. 

The Court: Well, it is also evidence of 
the exercise of dominion and ownership of 
the p,arty, isn't it 1 It is just as much evi-
dence, in -other words, as the deed for the 
right-of-way to the Tidewater Pipe Com-
pany. That also is a self-serving dedara-

30 tion, perhaps. I will admit it for what 
it is worth. I don't know whether it is. 
worth anything; I have not read it, but you 
may have it marked in evidence. 

Mr. Hanson: We are only offering it 
for the purpose of showing ex,ercise of 
ownership. 

(Marked Exhibit C-1.) 
Mr. Hanson: May I ask Mr. Gardner a 

l O few more questions 1 
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Q. Mr. ·Gardner, was there any fence around 
this property? A. No. 

Q. What is the nature of the property7 A. 
There is no line fence at all. 

Q. Just •open? A. Just open. 
Q·. What kind of ground was it? A. All cleared lO 

ground. 
Q. Was it-what was it suitable for? A. Farm-. 1ng purposes. 
Q. H·ow .much farming did Mr. Carpenter do 

on it 7 A. He did not do much farming; he pre-
tended to farm; he cut his hay, probably. In the 
fall of the year I was to receiv ,e a certain portion 
for my share at the time I leased it to him. I 
got about two or three lots of little nubbins of ::: O 
corn. That is all I ever received off the place, 
and he also cut down-

The Court: You have told us that be-
fore. 

CROS.S-EXAMINA 'TION by Mr. Richardson: 
Q. Mr. Gardner, did you ever go on this prop-

erty in 1919·? A. Why, I crossed over to the de-
pot, and I would g:o up along the edge of this 3 o 
property, which is right back of where I live and 
I did not want to be ordered off the property as 
he had ordered other people off, so there would 
be no trouble in my going over this property. 

Q. I-lad he ever ordered you off it before 7 A. 
No, he had never ordered me off, buf he had other 
people, and I wanted this paper to show it to him 
so that I would have permission to go across this 
property. It is simply across the end of the prop- 40 

I 
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erty over to the depot. It is a short cut from 
my house. 

(Witness excused.) 

Mr. Hanson: That is our case, if the 
Court please. 

DEFENDAN ·T'S EVIDENCE ·. 

WILLIAM V. CARPE -NTE ,R, the defendant, 
called as a witness in his own behalf, being first 
duly sworn according to law, on his oath says: 

Direct-examination by Mr. Richardson: 
Q·. Mr. Carpenter, you took a mortgage from 

Mr. Gardner for the old Van Sickle farm baek in 
1894, did you not? A. Yes, sir. 

iQ .. 'That mo,rtgage w·as for $3,500? 
.Mr. Richardson: I want to offer it, a cer-

tified copy. 
(Marked Exhibit D-2.) 

no Q. You went on the Van .Sickle farm as lessee, 
originally, did you not? A. Sir? 

Q. You went on the Van Sickle farm under a 
lease, originally? A. Yes, sir. 

Q. 'That lease was dated when? A. 18913. 
Q. A ten year lease? A. Ten year lease. 
Q. Why was the mortgage for $3,500 given? A. 

That was money that I advan0ed Mr. Gardner for 
taxes and for a horse and wagon, and different 

4 o things that I sold him, and: for moneys that he 
might need during the lease time. 
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Q. And at whose suggestion was this mortgage 
drawn 1 A. Mr. Gardner's. 

Q. What did he say in connection with it 1 A. 
Why, to protect my lease and these moneys. 

Q. Well, what did he say, did he tell you to 
draw the mortgage1 A. Yes, he told me to have 10 
the mortgage drawn and to bring it there, and he 
signed it at his house for the convenience of his 
wife. 

Q. Who suggested the amount of it 1 A. Mr. 
Gardner. 

Q. And had you previously talked it over be-
fore you brought the mortgage to his house to 

• 6l A y . sign. . es, sir. 
Q. Were you at that time loaning him certain '..'.O 

moneys 1 A. Yes, sir. 
Q1• What happened in 1897 between Gardner 

and the Browns 1 A. In 18971 
Q'. Yes. A. Why1 
Q. Was there a conveyance of this property1 

A. Yes, Dave Brown came to me and told me that 
he had bought the property and wanted me to get 
off. 

Q. Yes. A. I said, "Get off what property1'' go and he said the Van .Sickle property; that he had 
bought it. ''Well," I said, "There are certain 
claims there that I have that have got to be 
settled before I think about moving off.'' And 
he said he did not buy it subject to any daims. 
I said, '' I don't know what terms you bought it, 
but they are there on the record,· and they have 
got to be gotten rid of.'' He said he had more 
money than I had and he would fight me out. 

I 

40 



62 

William V. Carpen.ter-D 'i,rect 

,Q1• vVho else did you see a bout that transfer at 
that time ; did you see Mr. Gardner 1 A. Yes, after 
Mr. Brown went away I drove up to the factory 
where Mr. Gardner was foreman and he came 
out and I said, "How are you, Charley 1" and he 

1 C said, '' How are you 1 '' and I said, '' Mr. Gardner, 
is this so, what I heard 1" and he said, "I don't 
give a damn what it is you heard." I said, "Hold . 
on, I haven't told you what I heard, maybe when 
I tell you, you might give a damn.'' He said, 
'' Your business is not with me, it is with the 
Browns." I said, "No, you are wrong again, 
my business will be with you and will ,continue to 
be with you until I get through, then if I think 

20 it is worth my while I can have my talk with the 
Browns." He said, "I can beat that mortgage, 
that the mortgage did not amount to anything" 
and he knows it did not amount to anything. I 
said, ''You oughn 't to say those things, that is 
not very kind.'' So we left it. 

Q. What happened next 1 A. I brought suit 
against him on December the 6th, 1897, on two 
notes that I held that he had given his aunt for 
$300 that she had advanced. .She came to me and 

80 wanted me to buy the notes. She said that-

Mr. Hanson: I ,object. 
The Court: Objection sustained. Do 

not repeat any conversation that you had 
with the aunt. 

Q. Did you tell the aunt that Gardner was bank-
rupt 1 A. No, sir; I never said that he was bank-
rupt. 

4 0 Q·. Now then, after that, ,vha t happened in that 
suit; was there a judgment 1 A. Why, he filed his 
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answer · on the 16-th and on the 23rd he assigns all 
interest in any property that he had or might 
have to Mr. A. D. Brown for $136, and then let's 
the judgment go hy default. 

Q. And did Brown then start a suit to cancel 
this mortgage 1 A. Yes, sir. 10 

Q. You appeared in that suit, did you not 1 A. 
Why, he filed his bill-

The Court: The record shows what hap-
pened. The question is, you appeared in 
the suit. Allen Strong represented you, 
didn't he 1 

The Witness: Yes, sir; he represented 
me, but I was not. in court. 

Q. Now, after that did you have- any conversa-
tion, after this Chancery suit did you have any 
conversation with either of the Browns or Mr. 
Gardner1 A. Well, when they put my man off 
the farm. 

Q. When was that 1 A. 1928, I think. 
Q. 19281 A. 1898. 

::.0 

Q. 1898, and then you continued to hold under 
your leas .e, did you not, after that 1 A. Yes, sir. 

Q. Until your lease expired in 19031 A. Yes, 0 O . 
SU. 

Q~ Did you have( any conversation with the 
Browns after the expiration of the 1903 lease 1 
A. W e-111 I told Dave Brown that I was fully in 
possession under my mortgage. 

Q. When did you tell him that 1 A. In the fall 
of 1903. 

Q. Did he come over to the f ar ,m to see you; 
was that that occasion 1 A. Yes, sir. 40 
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Q. And you had a conversation also with 
George Brown about that time, did you not 1 A. 
I did not see George. 

Q. You did not see George 1 A. No. 

1 o The Court: Which is George, the •older 
or the youngerf 

Mr. Hanson: George is the last witness, 
the younger one. 

Q. 'There was an $800 mortgage on this prop-
erty, Mr. Carpenter, was there notf A. Held by 
the Perth Amboy .Savings Institution, afterwards 
assigned to Robert A. Hirner. 

Q. And you paid ,certain moneys int.o court in 
20 order to purchase that decree, did you not 1 A. 

Yes, sir; I was made a party to the suit on three 
counts. 

30 

40 

Q·. Now, did you ever get an as-signment o.f 
that bond and mortgage f 

Mr. Hanson: I submit the assignment 
is the best evidence, if he has it. 

·The Court: It was stated here this , 
m.orning that the decree directing that the 
money which was paid into court be paid 
to the complainant, also directed that an 
assignment of the mortgage to Mr. Car-
penter be made. That is incorrect. 'The 
decree which directed the payment o.f the 
money out of ,court directed that the mort-
gage and the assignment from the Perth 
Amboy 'Trust Company to Hirner be de-
livered to Mr. Carpenter, but there was no 
direction of an assignment of those papers 
to him, there was a direction in the decree 
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that the decree be held for the benefit of 
Carpenter thereafter, but no proceedings 
were taken under that decree, so that the 
matter stands/ exactly as it did at that 
time. Undoubtedly Mr. Carpenter is en-
titled to subrogation. The order directing 1 O 
the payment of the money out of court so 
states. There is no question but what he 
is entitled to subrogation for the $800 mort-
gage. 

,Mr. Hanson: W,e· do not dispute that. 
We admit that., 

The Court: That, as I understand, is 
one of the things from which you ask to 
redeem this property 1 

Mr. Hans ,on : Yes, sir. 

Q·. Has this $3,500 mortgage or the $800 mort-
gage ever been paid to- you 1 A. No, sir. 

The Court: Did you ev,e-r demand pay-
ment of the $800 mortgage from either of 
the Browns1 

20 

The Witness: When Dave Brown came 
and ordered me off the place that time-

'.)() The Court: I know, but that was in 
18981 

The Witness: Yes,, sir. 
The Court : What did you say to him 

theni 
'The Witness: I told him he had to 

satisfy it. 
'The Court : Let me see, that was 1n 

18981 
The Witness ·: Yes, sir. 40 
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Mr. Hanson: 1T'he decree was in 1900 
and the lease expired in 1903. 

The Court: When did you demand pay-
ment of the $800 mortgagel 

The Witness: I say, when he told me 
to get off the place, when he notified me 
he bought it. 

The Court: That was in 1898, also 1 
The Witness: Yes, sir. 
The Court: You are sure of that t 
The Witness: Yes, sir; that is when he 

notified me that he boug·ht the pro ,perty, 
189-7-1897. 

20 By the Court: 
Q. In 1897 you demanded payment of the $3,-

500 mortgage t A. Yes, sir. 
Q. Have you ,ever demanded payment of it 

since? A. No, sir. 
Q. Have you ever demanded payment of any 

interest on the mortgage? A. No, sir. 
Q . . Have you ever demanded payment of any 

interest on the $800 or the $1,100 and some odd 
dollars you paid into court? A. No, sir. 

3 o Q. Have you ever had any co.nversation with 
either of the Browns with respect to the $800 
mortgage or the $3,500 since the expiration of 
the lease? A. No, sir; except that time I told 
them I was holding possession. 

Q. Well, what did you say then? A. I told 
them I was holding possession of the property 
under my mortgage. 

Q. Which mortgage? A. $3',.500. 
1 o Q. And you told him about the $800 mortgage 

at that time ? A. Well, they were both holding-
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Q·. I am not asking you what the situation was, 
I am asking you what you said. A. I just told 
you, I just said to him-

Q. I am holding under the $3,500 mortgage, is 
that what you said? A. Yes, sir. 

Q. Just when did you say that? A. In the fall IO 
of 1903. 

Q. You have never demanded any interest on 
that mortgage since then? A. No, sir. 

Q1• Have you ever presented to either of the 
Browns or to Gardner a statement of the amount 
of principal or interest which was due on the 
$3,500 mortgage ·1 A. No, sir. 

By Mr. Richa~dson: 
Q. Mr. Carpenter, why didn't you ever take the 

matter up with the Browns 1 A. Because I had 
possession of the property. 

Q·. What difference did that make in your mind? 
A. I thought the property was good for it. 

Q·. Did you continue to hold possession from 
1903 dmrn to the present time 1 A. Yes, sir. 

Q. Nir. Brown said you continued there in 1903 
under a lease, or renewal of the lease, I suppose; 
was that lease re·newed in 1903? A. No, sir. 

Q. Was there any lease after 1903? A. No, 
sir. 

By the Court: 
Q. I think you said this lease was executed in 

1893, wasn't it? A. 1893, September .. 19th. 
Q. What rent were you to pay under that lease? 

A. I was to pay one-half of the produce. 
Q. Did you ever keep any aooount of the pro-

ducts of the farm? A. Up to the time that it was 

I 

20 

30 

40 
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sold, yes, sir; I rendered a statement to Mr. Gard-
ner the first of January of each year. 

Q. That is, up until 1897? A. Yes, sir. 
Q·. Have you kept any account since then? A. 

No, sir. 
Q·. And you brought suit against the Browns to 

establish your lease, didn't you 1 A. Yes, sir. 
Q. And it was held, the Court decided that your 

lease was still in force when yo-u brought that 
suit? A. Yes, sir. 

Q. Do you remember when that was? A. In 
1898, I think. 

Q. 1898? A. The fall of 189'8, I think. 
Q. Did you keep any account of the produce 

20 that you raised on the farm for that year? A. I 
think I did; yes, sir. 

Q. What did you do with the proceeds of it1 
A. I kep,t it. 

Q. And you have done that ever since 189·7, 
have you? A. Yes, sir; because the Browns put 

. a-
Q. Never mind why, I will give you a ,chance 

to explain that. Has. there been any change in 
80 the conditions under which you held that prop-

erty so far as the inco11ne from it is concerned, or 
so far as the expense of maintaining the property 
is concerned, since 1897 up to date? A. I don't 
just understand the question, your Honor. 

Q. Well, now, in 1897, after Gardner sold the 
property, you stop,ped giving him any statements 
of the produce, didn't you 1 A. Yes, sir. 

Q. And )Tiou did not pay either him or the 
Browns any of the · proceeds of the crops you 

(J 
raised on the property, did you? A. No, sir. 
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Q·. You went ahead and kept it and paid the 
taxes just the same as you had before, didn't 
you ? A. Well, I p,aid the taxes; yes, sir. 

Q. You had paid them before? A. Yes, sir. 
Q. And you continued to pay them? A. Yes, 

sir. 
Q . . And you continued to farm the place ? A. 

Yes, sir. 
Q·. And you continued to keep the money which 

you got for the produce, didn't you? A. Yes, 
SH. 

Q. And you have done that ever since? A. 
Yes, sir. 

Q. In 1902 you were still doing the same thing, 

10 

weren't you? A. Yes, sir. ~O 
Q. And in 1903 you were still doing the same 

thing? A. Yes, sir. 
Q. And you have -continued to do the same 

thing ever since ? A. Yes, sir. 
Q. What change was there in your method of 

operation of the farm or your conduct of the 
business between :1902 and 1903? A. The Browns 
put up a dam there, and flooded-_ put a dam across 
the brook and flooded a part of the property and 

30 I was advised by my attorney, Allen Strong, not 
to pay any more rent as long as the dam was 
there, and that dam is there · yet. 

Q. And that is the reason you did not pay any 
more r ent 1 A. Yes, sir; I thought_ I had paid 
my rent. 

Q. But there has been absolutely no change in 
the conditions under which you held that prop-
erty from 1897 right down to the present time? 
A. No, sir. 

I 

40 
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Q1• Have you kept an account of the taxes yoµ 
have paid on the prop.erty1 A. Yes, sir. 

Q. But you have not kept any account of the 
,crops that you raised -or the proceeds of those 
crops 1 A. No, sir; it did not amount to very 

10 h much, any ow. 
Q. And, as I understand it, you have never 

given Gardner or either of the Browns a state ·-
ment of the amount of principal or interest which 
you claim to be due on either the $800 mortgage 
or the $3,500 mortgage 1 A. No, sir. -

The Court : All right. 

By Mr. Richardson: 
20 Q-. You bought this property from the town-

ship, for taxes, did you not 1 A. Yes, sir. 

Mr. Richardson: I want to offer a cer-
tified copy of these. 

Mr. Hanson: No objection. 
'The Court: I suppose both sides agree 

on these files going in evidence. 
Mr. Richardson: We do. 
Mr. Hanson: Yes, sir. 

3 o The Court : .Suppose that he have them 
marked now to save time. There is offered 
and admitted in evidence on behalf -of both 
parties to the suit the following files: 

Docket 23/316, in the Chancery Clerk's 
offi1ce, Robert Adolf Hirner, complainant, 
against Charles H. Gardner, et al., defend-
ants; 

Docket 23/ 45;7, William V. Carpenter., 
-40 complainant and Robert A. Hirner, et al., 

defendants. 
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Docket 21/684, David A. Brown, et al., 
complainants, against William V. Carpen-
ter. 

'There is also offered in evidence certi-
fied copy of deed, Charles H. Gardner et ux, 
to David A. Brown and George H. Brown, IO 
dated November 9, 1897, recorded in the 
office of the Clerk of Middlesex County in 
Book 296 of deeds, page 210, etc. 

l\1r. Hanson: This tax certificate, Leon-
ard M. Campbell, Collector of the 1T'own-
ship of Woodbridge, . dated February 8, 
1906, recorded in Book 189 of 1Mortgages, 
page 85. 

(Marked Exhibit D-3.) 
Oertificate from Bruce L. Drummond, 

Collector to the Inhabitants of the Town-
ship of Woodbridge, dated October 16, 
1899, recorded in Book 309 of Deeds, page 
5,69. 

(Marked Exhibit D-4.) 
The Court: \¥hat is that, tax certi-

ficate 1 

20 

Mr. Hanson: Y,es, sir. 30 The Court : \¥hat is the date o.f the other 
one you first read 1 

Mr. Hanson: Assignment, Township of 
Wloodbridge to William V. Carpenter, 
dat ed February 1, 19·23,. recorded Aprril 
14, 1928, Book 915, of Deeds, page 75. 

(Marked Exhibit D-5.) -
Recorded also in Book 15 of Releases, 

page 383, on January 22, 1925-. 
4 0 Assignment, Township of Woodbridge to 

William V. Carpenter, dated February 1, 
I 
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19112, recorded January 22, 1915, Book 15, 
of Releases, page 382, and recorded April 
14,. 19·28, in Book 915 of Deeds, page 77. 

(Marked Exhibit D-·6.) 
Mr. Richardson: I would also like to in-

troduce the original mortgage from Gard-
ner to the Perth Amboy Savings . Institu-
tion, dated April 10, 1893, for $800, and 
assignment of the mortgage to Robert A. 
Hirner, dated October 10, 1899. 

(•,Marked E,xhibit DL7.) 
The Court: That is the mortgage which 

is the subject of the suit Hirner vs. Gard-
ner, docket 23/316? 

Mr. Hanson : That is correct. 
The Court: Now, you both ref erred to 

two rights of way deed s, o·ne given by the 
complainants and one by the defendant to 
the 'Tidewater Pipe Company. You 

. haven't certified c-opies of that? Just read 
them into the record so far as you can. 

Mr. Lowenkopf: Right of way agree-
ment from David A. Brown and George H. 
Brown, dated October 2nd, 1914, recorded 
October 16, 1914, in Book 5-5,3 of Deeds, fo•t 
Middlesex County, page 174, to the Tide-
water Pipe Company, Ltd. Our abstract 
of title shows that. 

'The Court: Shows a conveyance · of 
what ? 

Mr. Lowenkopf: A right of way for 
the purpose of constructing and erect-
ing on same an iron pipe for the trans-
portation of petroleum in such manner and 
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such quantity as may be deemed necessary 
and with direct ingress and egress, to con-
struct, operate, repair, replace and main-
tain and from time to time to alter or re-
move the same in such manner as it may 
desire, provided the said pipe or pipes 10 
shall be so laid as not to interfere with 
the usual cultivation of the premises nor 
with any buildings • thereon, and that the 
actual damage done to crops, temporary or 
otherwise, by the construction and opera-
tion of said pipe line shall be paid in full 
by the said grantees. 'The said lands are 
described as follows, and goes on to give 
the description. !!O 

The Court: Now, defendants offer in 
evidence a similar agreen1ent executed by 
:Mr. Carpenter, is· that correct 1 

Mr. Richardson: It is. 
(Complainant's agreement marked E-x-

hibit C-4.) 
'The Court : At about the same time 1 
Mr. Richardson.: Is that true, :Mr. Car-

penter 1 You gave a right of way1 
Mr. Carpente-r: No, they came through , 30 

and paid me so much a foot for the right 
to go through. 

The Court: Did you ever execute a 
deed 1 

The vVitness: No, sir. 
The Court: No deed at alL 
The Witness: No, sir. 
The Court: Did not sign any papers t 
The Witnes ·s: Just a receipt for the 4 0 

money. 

I 
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The Court: Is there anything further 
from · this witness 1 

Mr. Richardson: I have one or two more 
questions. 

10 Q. The entrance to this property, . Mr. Carpen-
ter, wa.s over property owned by the Browns 1 
A. It is not ·over it, it is a continuation of the 
highway from the road into this property. 

Q. Was that prop -erty Brown's prope-rty1 A. , 
It 1 w1as part of the original Van Bickle, Brown 
never owned that; no, sir, not that entrance part. 

Q1• Ho,w wide was that entrance, ten feet 1 A. 
No, fifty feet. 

20 Q. Was it a road 1 A. No, fifty feet from the 
road. 

Q. Was it a road, this entrance into your prop-
erty1 A. It is a highway; it is now called Kelly 
Street, fifty feet wide. 

CROSS-EXAMINATION by Mr. Hanson: 
Q. Mr. Carpenter, will you state in particular 

just what you gave Mr. Gardner as consideration 
for this $3,500 mortgage 1 A. I said cash, a horse 

3 o and buggy and harness. 
Q. H·ow much cash 1 A. $500, I think $500. 
Q. Did you give that all at one time 1 A. No, 

Slf. 

Q·. Different · times 1 A. Yes,. sir. 
Q. When did you first start to give him any1 

A. At first I loaned him $50 to pay someone that 
he had borrowed $50 off of to pay his taxes 'be-
fore I had this lease, and then he borrowed of 

4:0 me· the next year and I paid that year's taxes 
off. 
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Q,. ,Pay the rest of the taxes 1 A . .Sir1 
Q. Pay the rest of the taxes 1_ A. Yes, sir. 
Q. From that time until he gave you this mort-

gage you loaned him altogether $5001 A. Yes, 
sir. 

Q·. You say you gave him a horse and wagon 1 1 O 
A. Horse and wagon. 

Q. How much was that worth 1 A. 'The horse 
and wagon and harness, I believe, was $175. 

Q. Then when you said you loaned him money 
for a horse and wagon and money for his taxes, 
or paid his taxes, you referred to this $500 as 
the tax money, you never paid the taxes yourself, 
for him, did you 1 A. Sir 1 

Q,. You never paid any taxes yourself, did you 1. 20 
You loaned him the money to pay the taxes 
with 1 A. Yes, sir. 

q,. Did you keep a st.ore of any kind? A. No, 
sir. 

'Q!. Now, before Judge Kirkpatri0k, the hearing 
before Judge Kirkpatrick, didn't you. say in re-
sponse t:o a question from me as to what con-
sideration did you receive for this mortgage, 
didn't you say that Gardner owed you $400 for 
manure that I furnished him 1 A. That was an- 3 O 
other item. 

,Q'. Well, isn't that the only thing you told me 
that time that Gardner owed you for? A. No, 
sir. 

·Q. Didn't you say in response to a~ question 
fron1 me that Gardner owed me $,200 hefore the 
mortgage was signed? A. I don't recall that. 

Q,. You don't recall that? A. No, sir. 

I 

40 
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Q. And didn't you further testify at. that hear-
ing that you cut down the trees to square up the 
Gardner debt! A. No, sir. 

The Court: Have you a transcript of 
the testimony t 

Mr. Hanson: I have not got it here. I 
will he very glad to send it down. 

'The Court: Have you a transcript of 
the testimony! 

Mr. Richardson: No, sir ; I have not. 
The Court: I don't know what good it 

is going to do to ask these questions if 
you have not got 1a transcript of the tes-
timony, unless somebody goes on the stand 
and contradicts him. 

;Qi. Now, Mr. Carpenter, you testified before 
Judge Kirkpatrick that day that, in your opinion, 
at the time Mr. Brown bought it the property 
was. worth between nine and ten thousand dollars 1 
A. 'The property w;as worth that. 

Q. Yes. A. Yes, sir. 
1Q. Isn't that what you said 1 A. Yes, sir. 
:Q. Was there any material increase in the 

30 value of this property between the time you -en-
tered into possession unde-r your lease, which was 
in 1893, and the time that the Browns pur ·chased 
the property in 189171' A. Yes, sir. 

·Q1• Well, what. was it worth at the time you 
entered into possession under your lease 1 A. 
About six thousand dollars. 

Q.. About six thousand dollars. Now, in an 
affidavit in a suit instituted by Brown against 
the Perth Amboy Speedway, Inc., did you say 

4:0 this: "The statem -ent that in the year 1903 "-
you probably meant 18913'-'' Charles H. Gardner 
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named in the bill of complaint let and rented un-
to me said l1ands for the period of ten years , is 
true'' t Did you say that 1 A. From 1893 to 
1903,-

'Q, Did you say that in the affida~t? A. Yes, . sir. 10 
Q·. Did you say this : '' The property was then 

of very little value, perhaps not worth more than 
the amount of the mortgages hereinafter stated''? 
A. No. 

T'he: Court: Did you say that? You 
didn't sa.y thatJ 

The: Witness: I say I don't remember 
s1aying that. 

The Court: What are you reading 10 
from, Mr. Hanson? 

' . 

Mr. Hanson : I am reading from a copy 
of an affidavit that was furnished to the 
solicitors for the complainants on the re-
turn day of the order to show cause. 

:T·he Court: Does that purport to be 'a 
copy of an affidavit taken by this witness 
which was filed in the cause? 

Mr. Hanson: Yes, sir. 
Q. Did you lend Mr. Gardner any money during 

the time or betwe·en the time you entered into 
possession and the time he sold the property to 
the: Browns 1 A. Some, but I just don't know 
how much. 

Q. You don't know how much! A; No, sir; I 
don't recall now. 

Q:. Now, these notes that you referred to, Mr. 

30 

Carpenter, that you say you prosecuted same to 
40 judgment against Gardner; you started suit in 
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your own name, did you not 1 A. The notes were . . mine ; yes, sir. 
;Q. You started suit in your own name, did you 

not 1 A. Yes, sir. 
Q. And the notes had been o.riginally given by 

1 O Mr. Gardner to his aunt 1, A. Yes, sir; to his 
aunt. 

:Q1• And you purchased - these notes from his 
aunt1 A. Yes, sir. 

'Q:, Didn't you purchase these notes from his 
aunt for the express purpose of instituting suit 
and getting judgment on them 1 A. No, sir. 

·Q. Right after you acquired them you did start 
suit, did you not 1 A. Yes, sir. 

20 Q:. And as a result of that judgment that you 

80 

obtained you set aside a conveyance that Mr. 
Gardner had made 1 A. 8et aside-I can't quite 
get that. 

The Court: I don't quite see w'hat the 
notes have to do with the suit, Mr. Han-
son. 

Mr. Hanson: Nothing, if the Court 
please, except they are followed-

The Court: I don't think it has any. 
Mr. Hanson: I won't follow them up. 

Q1• When did you first make up your mind that 
you claimed possession under this mortgage 1 A. 
At the expiration of the lease. 

Q'. At the expiration of the lease, did you pur-
chase the property at a tiax sale 1 A. Yes, sir; I 
had a tax sale and -bought it from the township. 

Q. You secured an assignment of two tax cer-
4:0 tificates 1 A. Yes, sir. 

Q. In 19121 A. 1912. 
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1Q:. Isn't it a fact that that was the first time 
you made up your mind to claim possession of 
this property under your mortgages? A. No. 

1Q1
• Didn't you state before Judge Kirkpatrick 

on cross-examination that, ''I held as a tenant 
until I got my first tax title in 1912''? A. Un- IO 
der the mortgage. 

1Q1. Did you say that? A. I held it under the 
mortgage ; yes, sir. 

·Q. I am asking you this, didn't you say that 
you held as a tenant until, "I got my first tax 
title in 1912"? A. No, sir; I did not say that. 

The Court.: Was it in 1912 that these 
tax certificates were assigned to you by 
the township? 20 

The Witness: Yes, sir. 
The Court: What ri ght is given under 

those tax certificates; are they a term of 
years? 

Mr. Richardson: One is ·and one is in 
fee. One is for thirt y years and that has 
expired, expired in 1'9129. 

T·he Court: Which one is that for thirty 
years, the earlier one? 

Mr. Richardson: I think that is the first 30 
. one; yes, sir. 

By the Court: 
Q:. Aft er you got that tax certificate, what were 

you holdin g under then, how were you holdin g 
possession of the property after you got that ta x 
certificate, the thirty-year tax -ce·rtificate? A. 
Well, I went right along the same, the mortgage 
and then I had that as an addition. 4 0 

·Q. Which were you holding under? A. The 
mortgage. 

,, 
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Q1
• 'Then you did not pay any attention to the 

term of years you got in that tax certificate, you 
are not making any daim of possession under 
tha.t 1 A. I held that right-

Q,. I want to know whether you claimed a right 
Ir to possession and exercised that right under the 

tax ce-rtifieate 1 A. No, I did not. 
Q. You did not then and you do not now, is 

that right 1 A. No, I claim it under my mort-
gage. 

1Q. You never did claim possession under the 
tax ·certificate 1 A. No, I claim title to it, though. 

1Q1
• And you do not daim the right to posses-

sion under either of the tax certificates, is that 
2o oorrect1 A. Well, ·whatever right the trax certi-

ficates call for I claim; yes, sir. 

80 

40 

1Q. Well, it may make a whole lot of difference 
whether you •Claim under the tax certificates or 
whether you claim under the mortgage or whether 
you claim under your lease, and I want to know 
which it is. A. I said it was under the mortgage. 

The Court: All right, just so we un-
derstand each other. 

Mr. Richardson: We claim, if the Court 
please, under both mortgages, not only one, 
but under both of them. 

·The Court: Now, you said that one of 
these tax certifi ·cates conveyed the prop-
erty in fee1 

Mr. Richardson : Yes, sir. 
The Court : Has there ever been any 

proceedings indicating any foreclosure · of 
either one of the tax certificates 1 

Mr. Hanson: I thought I covered that 
so far as my clients were concerned. 
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Mr. Richardson: We admit that. 
The Court: No proceedings to fore -

close the tax title; all right. 
Mr. Hanson: Mr. Carpenter, did you 

ever serve notice on either of the Messrs. 
Brown to redeem these tax certificates lO 
which you held f 

The Witness: No,. sir . 

RE-DIRECT EXAMINAT 'ION by Mr. Rich-
·ardson: 

Q. You have stated that in 1903 you had a 
quarrel with Mr. Brown, isn't that so1 A. Well, 
some time after 1903. 

Q. And since then have you been on friendly 20 
terms! A. No, sir. 

1Q1• Did you speak to him over the period of 
years that we are talking about 1 A. Just to pass 
the time of day, that is all. 

(Witness excused.) 

The Court: Now, there has been handed 
to me a copy of J.udge Kirkpatrick's con-
elusions in the ejectment suit in Middle-
sex Circuit, the suit of Brown vs. Carpen- 30 
ter. I have read it, and I don't know just 
exactly how you want me to consider it. 

Mr. Hanson: If the Court please, may 
I suggest this, that we furnish you with a 
complete trans -cript of the proceedings be-
fore ·Judge Kirkpatrick. I~ think that 
might. simplify matters. 

The Court: If you 1are both willing that 
a copy of the transcript of those proceed- 4 ·0 
ings he offered or be submitted, I have no 
objection. 

I 
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Mr. Richardson: I am perfectly will-. 1ng. 
The Court: All right; it will be under-

stood that. a transcript of the proce ·edings 
and the testimony will be submitted 1 

10 - Mr. Hanson: The testimony; yes, sir. 
Mr. Richardson: That is our case. 
M.r. Hanson: I would like to call Mr. 

David Brown in rebuttal. 

REBUTTAL. 

20 D1AVID A. BROWN, heretofore sworn, re-
called in rebuttal. 

30 

Direct-examination by ~1r. Hanson: 
Q. Mr. Brown, it has been testified by M.r. Car-

penter that in the fall of 1903 on his property he 
stated to you that he was holding possession un-
der his mortgage; is that correct 1 A. It. is not 
corre-ct; he never made such a statement, to the 
best of my knowledge. 

OROSS-EXAMINAT'ION by Mr. Richardson: 
Q,. Mr. Brown, didn't you have a conversation 

with him in 1903 at the expiration of the lease 1 
A. W-ell, 1903 is ia good many years ago and I 
cannot remember, but I do know that he never 
in the world told us that he was holding anything 
under the mortgage. 

·Q. Do you re·member any part of the eonver-
sation in 1'9031 A. No, I don't know, I might re-

40 member if I tried to, hut I cannot remen1ber any-
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thing now; I do not even remember holding a -con-
versation with him in 1'903. 

;Q. You have testified previously that you went 
to see Mr. Carpenter on the expiration of' this 
lease, did you not~- A. Expiration of the lease. 

1Q1
• And told him he •could stay there as a ten- 10 

ant 1 A. Y-es, I ran across him after we we-re 
there on the place. 

,Q,. Some dispute arose at that conversation, 
did there not~ A. Not that I remember, no dis-
pute at all. W,e merely tialked the matter over 
and I said, "Well, if you want to continue- here, 
you are now paying the taxes, all right, we have 
got property enough that we a,re glad to have 
it,'' and that is all that I remember. H.e shrugged 2 o 
his . shoulders and did not say yes or no, but he 
went right on with it, and I considered that 
silence gave consent and said nothing more. 

Q. You said nothing about the mortgage then, 
did you 1 A. No, sir. 

R1E-DIR ,ECT EXAMINATION by Mr. Han-
son: 

Q'. There has been a dam ref erred to; do you 
recall that 1 A. Yes, sir. 30 

1Q1. When was that put up1 A. I cannot tell 
you when it was put up; it was an upper part 
there, the biggest part of the stream that this 
dam went ·across flooded our property, that is , the 
21 acres, and it did not cover a half or a quarter 
of an acre along the other side. I -put the dam 
up there for the boys and girls of vVoodbridge 
who wanted to skate, at my own expense of 
putting it up there for the convenience of the _

1 0 people to skate. 'That spring is washed away, and 

I 
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iti has never been rebuilt. It was put up in the 
fall and washed away when the ice went out. 

Q1• Was it ever put back again t A. Not unless 
the boys filled it in some in the fall, but never 
in the summer time. 

10 Q. You did not reconstruct it f A. I did not. 

20 

The Court: When was the dam builti 
The Witness: I don't know; it was a 

good many years 'a.go, quite a number. I 
say, quite a number of years ago, it was 
when the railroad there went. through. 

CHARLES H. G ARD ,NER, hereto£ ore sworn, 
recalled in rebuttal. 

Direct-examination by Mr. H·anson: 
,Q:. It has been testified to, Mr. Gardner, that 

Mr. Carpenter, prior to the execution of this $3,-
500 mortgage, loaned you $500; is that correct 1 
A. It is not; no, sir. 

1Q. Did he give you a horse and wagon f· A. 
Well, he sold me a horse and wagon ., but I let him 

3 0 have my horse. 
Q. Was that an exchange 1 A. Not in ex-

change, but he had sold me a horse. I never 
paid him for the hors -e and buggy. I remember 
now since you speak of it, I did owe him for the 
horse and buggy, but I gave him my horse to sell 
and he never rendered any accounting for that 
at all, and that is the f•act. 

Q. Did he give you money for taxes 1 A. No. 
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The Court: Is there anything further 1 
Mr. Richardson: : There is one case I would 

like to call the Court's attention to. I would 
like to submit this case on briefs .. There is quite 
some interesting law in connection with it., and 
there is a question that I thought maybe the Vice 10 
Chancellor had in his mind as to our holding 
either under our mortgage after the expiration 
of the lease, and that is a case in 34 N. J. La:w, 
49-6. The Court said in that case : 

'' Having been admitted into possession 
under the lease, a formal ·entry under the 
mortgage was not necessary to vest in him 
the possession under it.'' &hields v. 

20 Lozear, 34 N. J. Law, at page 501. 

I thought I would merely cite that now because 
that seemed to be somewhat in question here. I 
would like the privilege of submitting this on 
brief. I think there is some very interesting law 
involved in it. 

The Court : There is a question in my mind 
as to the right of the defendant to claim posses-
sion under either mortgage. In the first place, 
as to the $800 mortgage, the rights which he ac- 1)0 
quired there were merely the right of subroga-
tion under the decree by reason of his having 
paid the m.ortgage. Now, undoubtedly he would 
have had the right to have p·roceeded with a sale 
and execution, but he did not do it. 

Mr. Richardson: We have a case -on that very 
point. 

The Court: That is all right; I am merely in-
dicating some of the points which I consider to 40 
be important. 

I 
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Now, whether he could -claim any rights of pos-
session under the $800 mortgage is one question, 
hut even if he could, he, I think, stated speci-
fically that he did not, that the possession he 
claimed was under the $3',500 mortgage. · 

1 O Now, ias to the $3,500 mortgage, the finding of 
Judge Kirkpatrick, as I read it from his opinion, 
is merely to this effect, that Carpenter claims 
possession under the $3,500 mortgage and that 
that mortgage was open of record unca.ncelled, 
and so long as it was uncancelled he was obliged 
to assume that it was a valid mortgage and that 
therefore possession Uilder it was a valid defense 
to the action of ejectment. I think he was en-

u tirely justified in that assumption, but if the 
mortgage is invalid in the first instance, if there 
was nothing due on the mortgage and never was 
anything due on the mortgage, then, of course, 
no possession could be claimed under it, -could 
. t OJ 1 . 

Mr. Richardson: No, sir. 
Mr. Lowenkopf: Before your Honor closes I 

would just like to read ,a, short para.graph here 
that perhaps Mr. Richardson overlooked in citing 

30 that case of Shields v. Lozear: 

'' But the mortgagee's act in taking pos-
session must he unequivoeal. Therefore if 
he enters as tenant or mortgagee that re-
lation is presumed to continue unless re-
pudiated.'' 

The Court: · I will not decide the case now. 
I will give you both an opportunity to subn1it 

4 0 briefs. I think I have ,a, pretty firm conviction 
as to what I ought to do, but I will give you both 
a chance to argue it by brief as fully as you de-. sire. 
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(Filed July 14, 1930) 

IN CHANCERY OF NEW JERS.EY 

• I 

Between On Bill. 10 
DAVID A. BROWN and GEORGE 

H. BROWN, 
Gomplaina.n ts, 

and 
w ILLIAM V. CARPENTER, 

D1efendant. 

On Final 
Hearing. 
Conclusions. 
Not for Print 
in Any Re-
port. 

Bernard W. Vogel, Esq., and Leo S. Lowen- 20 
kopf, Esq. (Mr. Thomas L. Hanson, of Counsel), 
for Complainants. 

Frederick W. Richardson, Esq., for Defendant. 

BERRY, V. C.: 

This bill is filed to redeem a tract of land con-
sisting of ahout forty acres in Middlesex County 
from the lien of 0ertain mortgages and ceTtifi-
c:ates of tax sale. 

This property was conveyed to the complain-
ants by Charles H. Gardiner and Mary G. Gardi-
ner, his wife, by deed dated N ovemher 9, 1897, 
and duly recorded in the Middlesex County 
Clerk's Offiee in Book 297 of Deeds, page 210. 
On-April 10, 1893, Gardiner executed a mortgage 

80 

in the sum of $800 on this property in favor of 
Perth Amboy Savings Institution. That mort-
gage was assigned to one Robert A. Hirner on Oc- 4 u 

,, 
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tober 10, 1899. On December 19, 189·4, Gardiner 
executed a further mortgage in the sum of $,3fiO0 
on said property to the defe :ndant William V. 
Carpenter. This mortgage was duly recorded on 
January 9, 1895. In January, 1898, the complain-

! r ants in this suit filed ,a bill in this court against 
the defendant William V. Carpenter seeking the 
cancellation of the $3500 mortgage herein.before 
referred to on the ground that it was fraudu-
lently obtained from Gardiner and that there was 
no consideration therefor. The defendant de-
murred to the bill of eomplaint and the demurrer 
was sustained in ·an opinion by the Chancellor on 
the ground that the bill of complaint was too 

20 indefinite in its charges to set out a cause of ac~ 
tion. It was suggested in the opinion that the 
mortgage may have been given in fraud of credi-
tors, but the deeision was not .based upon that 
ground. 

On August 10, 1899, the lands were sold for 
taxes by the Oollector of Taxes of the T-ownship 
of Woodbridge -and purchased by that municipal-
ity for a term of thirty years, and on F 'ebruary 
8, 1906, the lands were again sold for taxes and 30 purchased in fee by the municipality. The two 
certificates of tax sale evidencing these sales were 
assigned by the municipality to the defendant 
Carpenter on February 1, 1912, which assi _gn-
ments were recorded on J·anuary 22, 1915, in Book 
15 of Releases for Middlesex County on pages 
382 and 383, respectively. T'hese assignments 
were recorded on April 14, 1928, in Book 915- of 
Deeds for Middlesex County, pages 75- and 77, 

4 o respectively. On September 21, 1893, Gardiner 
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executed a lease for said premises to the defend-
ant Carpenter for a term of ten years '' for the 
yearly rent of one-half of the produce of said 
farmland less $1.50 for each load of manure de-
livered on said land by the party of the second 
part.'' It was also provided in said lease that 10 
the lessee should pay the taxes on the premises 
during the term of the lease. 

In 1900 the $800 mortgage which had been as-
signed to Hirn er was foreclosed and ,a, final de-
cree entered in that foreclosure suit on April 2, 
1900. No execution was issued on that decree. 
On April 12, 1900, the defendant William V. Car-
penter, who was also made a defendant in the 

:.:0 foreclosure suit, filed a bill in tihis court to re-
deem the premises from the lien of the mortgage 
which had been foreclosed and the decree in said 
suit, and pursuant to an order of this court en-
tered on April 12, 1'900, paid into this ,court the 
sum. of $1117.93 and on May 2, 1900, an order 
was entered in that cause directing the payment 
of said sum to Robert A. Hirner, the complain-
ant in the foreclosure suit. That order contained 
this provision: "It is further ordered that upon ~o payment being made as aforesaid the said Rob-
ert A. Hirner shall deliver to the complainant 
or his solicitor the bond and mortgage in said 
bill mentioned, uncaneelled, together with the as-
signment thereof to said Hirner; and that there-
upon the bill of complaint in said cause he dis-
missed.'' No further proceedings · were had in 
either the foreclosure suit or the suit to redeem. 
The $800 mortgage and the assignment to Hir-
ner were apparently delivered to Carpenter but -40 

I 
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the final decree in the foreclosure suit was not 
assigned and no sale of the premises ever had 
pursuant to that decree. 

After the -conveyance by Gardiner to the 
1 o Browns a dispute arose between the Browns and 

Carpenter with respect to Carpenter's rights un-
der the lease and he was physically dispossessed, 
whereupon, in July, 1899·, Carpenter brought an 
action in ejectment in the Supreme Court against 
the Browns for the recovery of posses .sion of the 
premises and in that suit the lease was estab-
lished and Carpenter restored to po-ssession and 
he has continued in possession ever since. Two 

20 or three years ago the 0omplainant in this suit 
brought an action in ejeetment in the Middlesex 
County Circuit Court against the defendant Car-
penter which was defended on the ground that 
Carpenter was rightfully in possession as mort-
gagee, under the $3500 mortgage which has been 
referred to. The cause was tried before the 
court without a jury and judgment was for the 
defendant on the ground that he was in posses-
sion under the $3500 mortgage ; that the mort-
gage had not been declared invalid and that so 3 

O long as that mortgage was in existence and pos-
s·ession claimed under it, the defendant was en-
titled to possession. The court, in its opinion, 
indicated that the validity of the mortgage was 
questionable but held that that court had no ju-
risdiction to determine that point. Immediately 
thereafter this bill was filed. 

The defense to the bill is, first, adverse posses-
4 > sion, the defendant claiming to have been in pos-

session for a period of twenty years ·as mort-
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gagee under both the $800 and the $3500 mort-
gages; second, that his right to possession has 
been established in the Middlesex County Circuit 
Court and that the issues are res a.djiudicata, in 
that suit; third, that the issue as to the validity 
of the $3500 mortgage is res adju,dicata, because 1 O 
of the decree in the suit brought to cancel that 
mortgage. Other defenses are comprised within 
the defenses ahove stated. 

The files in all of the Chan0ery suits and in 
the ejectment suit last referred to have all been 
introduced in evidence in this cause and an in-
spection of the file in the suit of Brown v. Car-
penter, Docket 21, page 684, which was the suit 20 in which canceUation of the ·$3500 mo-rtgage was 
sought, indicates that the ques t ion of the validity 
of that mortgage was not res c.:.djudicuta , in that 
suit at all. The question was not disposed of 
upon its merits. The defendant's right to pos-
session as found in the Middlesex Circuit being 
hased upon his possession as mortgagee under 
the $3500 mortgage, the validity of which was 
not determined, the judgment in that suit is not 
res a,djudica .ta on the issues here presented. The H 0 
defense resolves itself, therefore, into one of ad-
verse possession and the possession claimed is 
possession as mortgagee, dating from the expira-
tion of th e lease in 1903 down to the present time. 
The def endan t alleges that after the expiratio n of 
the lease he informed the complainants- that the r e-
after he would hold the premises · as mort gagee. 
His testimony is th e only evid enee supportin g th at 
elaim. It is vigorously denied by both compl ain-
ants, who allege that on th e contrary, afte r th e 40 

I 
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expiration of the lease they told Carpenter that 
so long as he paid the taxes on the property he 
could remain in possession under the terms of 
the lease. It is conceded by the defendant that 
there was never any change in the character of 

1 r his possession since he first entered into posses-
sion under the lease, and my own e~amination of 
the defendant when he was on the stand con-
vinces me that his possession subsequent to the 
expiration of the lease was merely that of a hold-
over tenant. I find as a fact, therefore, tha.t Car-
penter was not in possession as mortgagee either 
under the $800 mortgage or the $3500 mortgage. 
So far as the $.3-500 mortgage is concerned, the 

2J evidence is convincing that the defendant has no 
rights thereunder. The mortgage was given in 
eonnection with the lease and it is said as se-
curity therefor, and also to secure the defendant 
Carpenter for loans to be made or liability to 
be incurred by him for the mortgagor. Oarpen-
ter claims that at. the time the mortgage was 
given Gardiner owed him about $500 and that 
thereafter he loaned him certain sums for pay-
ment of taxes. This is denied by Gardiner and 

30 I believe Gardiner is speaking the truth. I was 
not at all impressed by the defendant's testimony 
and have no confidence in him as a witness. The 
record in the ejectment suit shows a sharp con-
flict with his testimony there and in this court, 
so that I feel I can place no reliance whatever 
upon what he says here. There is no eorroborat-
ing evidence whatever supporting Oarpenter's 
testimony with respec,t to what is due him on 

4 0 this mortgage. He cannot give any accurate 
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statement either of moneys which he claims Gar-
diner owed him at the time the mortgage was exe-
cuted or advances made thereafter. Gardiner 
says that the understanding with Carpenter was 
that the mortgage was to be cancelled upon the 
expiration of the lease and that he informed the 10 
complainants of this fact at the time he conveyed 
the property to them. The complainants' testi-
mony is to the same effect. No interest has ever 
been demanded by Carpenter from Gardiner or 
from the c.omplainants on this mortgage, nor has 
any am.ount of principal ever been demanded by 
Carpenter of anyone. No statem •ent o.f principal 
or interest claimed by Carpenter, if any, has ever 
been presented to either Gardiner or the com- ~O 
plainants. My conclusion with reference • to this 
mortgage is that Gardiner's explanation of it is 
the correct one; that it was to have been surren-
dered and cancelled by Carpenter upon the ex-
piration of the lease; that no moneys were ever 
advanced thereon and that there is nothing due 
thereon to Carpenter. With respect to the $800 
mortgage undoubtedly Carpenter has a right to 
subrogation hy reason of his payment of the de-
cree in the fore ·closure suit, but while the answer 30 
alleges possession as mortgagee under that mort-
gage also, the defendant, while on the witness 
stand, expressly disclaimed possession •except as 
mortgagee under the $3500 mortgage. But ir-
respective of the claim of possession under the 
$800 mortgage the evidence does not justify .a 
finding of possession except as a holdover ten-
ant. 

40 

I 
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I think the complainants are entitled to re-
deem and I will refer the matter to a master to 
state an aecount between the pa.rties, indicating 
the amount which the complainant will be re-
quired to pay the defendant on redemption. The 

10 master will not consider, however, the $3-500 mort-
gage in stating this account, as I find as a fact 
that there is not now and never was anything due 
on that mortgage. The defendant says that ·after 
the conveyance of the property to the complain-
ant he never made any accounting to them for 
the crops, although he had accounted to Gardiner 
under the lease up to that time. The land here 
involved is farmland of very little value -at the 

u time of the conveyanee by Gardiner to. the com-
plainants. It does not abut on any highway and 
lies in the rear of another tract of land owned 
by the complainants. Access to it is had only 
over complainants' other lands. All of the land 
has never been cultivated at any one time. It 
being the obligation of defendant as lessee to pay 
the taxe-s, he is not entitled to ·any eredit either 
by reason of such payments or by reason of the 
assignments of the certificates of tax sale herein-

30 above referred to. It was his obligation to pay 
these taxes and his failure to do so, resulting in 
the tax sales, · cannot inure to his benefit. He 
obtained no rights as against the complainants by 
reason of the assignments of these certificates of 
tax sale. 

Notwithstanding the defendant has been in pos-
session of the premises in question, the complain-
ants have exercised some rights of ownership over 

·JU it during the period since the expiration of the 
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lease. In 1919 they executed a paper writing to 
Gardiner giving him a right of passage over the 
land and in 1914 they executed a right of way 
agreement giving to the Tidewater Oil Company 
the right to lay a pipe line over the premises. 
This agreement was duly -acknowledged and re- 10 
corded in the Middlesex County Clerk's Office. 

The account to he taken by the master should 
credit the defendant with the amount. he paid in 
satisfaction of the decree in the foreclosure suit, 
with interest thereon, and should ·charge the de-
fendant with one-half the value of .all crops raised 
on the lands during the period of his possession. 

It is contended by the defendants that upon 20 
the expiration of the lease it was not necessary 
for C3:rpenter to do anything to change the char-
acter of his possession from that of lessee to one 
as mortgagee. It is quite true that a re-entry 
is not necessary but there must be some act in-
dicating a change of the character of possession 
and I have already held that there was no change 
in the character of possession. The act relied 
upon by the defendant was his alleged statement 
to the complainants that after the expiration of 3 0 
the lease he was holding under the mortgage. I 
do not ·accept his testimony on that point. T'here 
is no evidence of any act which could he con-
strued as evidence of a ehange of the ·character 
of the poss ession from that of lessee _ to that of 
mortgagee. I will advise a decree in accordance 
with the foregoing conclusions. 

The final hearing in this cause was had before 
me in Long Branch on May 15, 19·30, -and counsel 4 t) 

I 
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for the respective parties expressed a desire to 
submit briefs. This privilege was accorded them 
but up to this time no briefs have been received. 
The foregoing conclusions were written by me 
immediately after the final hearing in order to 

1 r record my impressions while the matter was fresh 
in my mind. They have been withheld from the 
files pending the receipt of briefs. The matters 
in issue a.re, in my judgment, of sufficient impor-
tance to the parties to the suit to justify the fil-
ing of these con0lusions without further delay. 
Neglect or inactivity of counsel should not with-
hold from their clients relief to which they are 
justly entitled. ·This is ·a fair example of the de-

:.. 0 lays due primarily to neglect. of counsel result-
ing in congestion in this court and unwarranted 
eriticism of the court itself. 

July 8, 1930. 
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IN CHANOERY OF NEW JERSEY 
74/42 '7 

Between 
DAVID A. BROWN and GEORGE 

H. BROWN, 
Complainants, 

and 
WILLIAM V. CARPENTER, 

Defendant. 

On Bill &c. 

10 

This matter coming on to be heard in the pres-
ence of Bernard W. Vogel, Esq., solicitor of the 20 
complainants, and Thomas L. Hanson, E-sq., and 
Leo S. Lowenkopf, Esq., of eounsel with the 
complainants, and Frederick F. Richardson, Esq., 
solicitor of the defendant, and the court having 
examined the pleadings, and having taken proofs 
orally and in open court, and heard and consid-
ered the arguments of counsel thereon; and it 
appearing to the satisfaction of the court that 
the complainants are entitled to the relief prayed 
for by them in their bill of complaint filed herein, 30 
and that there is equitably due from the · said 
complainants to the defendant the sum of Eleven 
Hundred Seve.nteen Dollars and Ninety-three 
($1117.9,3) Cents, for principal on the mortgage 
dated April 10th, 1893, and record~d April 12th, 
1893, in Book 123 of Mortgages for Middlesex 
County on page 33, and which said mortgage was 
subsequently, to wit: on the 10th day of Octo-
ber, 1899', assigned hy the mortgagee, the Perth 4 ,} 
Amboy Savings Institution, to Robert Adolph 
Hirner, and which said assignment was recorded ,, 

New Jersey State Library 
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on the 12th day of Ocito,ber, 1899, in Book "T '" 
of Assignments for Middlesex County, on page 
617, and upon which said mortgage a fi.nal decree 
of foreclosure was entered on the 2nd day of 
April, 1900, and which said mortgage was re-

10 deemed by the defendant, William V. Carpenter, 
by the payment into this court of the sum of 
Eleven Hundred Seventeen Doilars and Ninety-
three ($1117.9·3) 1C'ents, on the 12th day of April, 
1900, togetlier with the sum of Two Thousand 
Thirty-one D·ollars and Twenty-four ($,2,031.24) 
Cents, for interest on said principal sum, at the 
rate of six (6%) per cent per annum from the 
2nd day of May, 1900, to the 15th day of ·July, 

20 19130, being the sum of Thirty-one Hundred F ·or-
ty-nine Dollars and Seventeen ($8,149.17) Cents 
and making a total sum due for principal and 
interest of Thirty-one Hundred Forty-nine D·ol-
lars and Seventeen ($3,14·9.17) Cents; 

It is, on this 15th day of July, nineteen hun-
dred and thirty, ORDERED, An.JUDGED a:µd DECREED 
that the said complainants, David A. Brown and 
George H. Brown, are entitled to redeem the 
mortgage mentioned and described in their bill 30 
of complaint, being a certain mortgage executed 
by one Charles H. Gardner and Mary Gardner, 
his wife, to the Perth Amhoy Savings Institu-
tion, a corporation of the State of New Jersey, 
dated the 10th day of April, 189·3, to, se-c,ure the 
payment of a bond executed by the said Charles 
H. Gardner and Mary Gardner, his wife, to said 
Perth Amboy Savin gs In stitution, on th e said 
10th day of April, 189·3, to secure the sum of Eight 

40 Hundred ($800.00) DoHars, with interest at the 
rate of six ( 6% ) per eent per annum, payable 
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half-yearly from said date of said bond, which 
said mortgage was recorded in the office o.f the 
Clerk of the County of Middlesex in Book 123, of 
M-ortgages for said County on pages 33, &c., and 
which said mortgage was subsequently assigned 
by the said Perth Amboy Savings Institution to lO 
one Robert Adolph Hirn .er, and which said assign-
ment was recorded on the 12'th day of October, 
1899, in the office of the Clerk of the County o_f 
Middlesex in Book '' T!'' of Assignments for said 
county on pages 617, &c., and which mortgage 
conveys the lands and premises described as fol-
lows: 

ALL that certain tract, situ:ate in the 
T!ownship of Woodbridge, County of Mid- 20 
dlesex and State of New Jersey, and con-
sisting of forty-nine aercs of land, more or 
less, and being hounded as follows : On 
the ·west by property of Albert D. Brown, 
Port Reading Railroad, and estate of Jonas 
Codington. On the north by lands of the 
estate of Jones Codington and lands of 
James Edgar. On the east by lands of 
James Edgar and property known ,as the 
Ho.nor Estate property. On the south by 3 0 
lands of Mary G. Gardner and Albert D. 
Brown. 

It is further ORDERED) ADJUDGED and DECREED 
that the said defendant, William V. Carpenter, 
surrender unto complainants, for 0a:ncellation, a 
properly executed instrument au.thorizing the 
Clerk of the County of ;Middlesex to cancel of 
record ,a certain m.ortgage executed by one, 
Charles H. Gardner and i1ary Gardner, his wife, 4 O 
to the defendant, William V. Carpenter, dated the 

I 
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19th day of D·ecember, 1894, to secure the, pay-
ment of a bond executed by the said Charles H. 
Gardner and Mary Gardner, his wife, to the said 
defendant, William V. Oarpenter, on the said 19,th 
day of December, 1894, to secure the sum of Thir-

10 ty-five Hundred ($,3500.00) Dollars, with interest 
at the rate of six ( 6%) per cent .per annum, which 
said mortgage was recorded in the office of the 
Clerk of the County of Middlesex on the 2nd day 
of January, 1895, in Book 130 of M.ortgages, on 
page 239, &c.,. and which mortgage conveys the 
lands and premises hereinabove des0ribed. 

It. is further ORDERED, ADJUDGED and DE.CREED 
that the said defendant, William V. Carpenter, 

U surrender unto the complainants, for cancellation, 
properly executed instruments authorizing the 
Clerk of the County of Middlesex to cancel of 
record two certain certificates of tax sale which 
were assigned by the T'ownship of Woodbridge, 
in the County of Middlesex and State of New 
Jersey, unto the defendant, William V. Carpenter, 
and recorded in the office of the Clerk of the 
County of Middlesex on April 14th, 19'28, in Book 
915 of Deeds for said county on pages 75, and 30 
77, respectively, and which certificates of tax sale 
convey the lands and premises hereinabove de-
seribed. 

It is further ORDERED, ADJUDGED and DECREED 
that upon the payment by the eomplainants unto 
the defendant of the sum of 'Thirty-one Hundred 
forty-nine D·ollars and Seventeen ($3,14:9.17) 
Cents, that, as to all of the said lands and prem-

4 '.) ises hereinabove mentioned, so far as relates to 
any claim thereon, by or on behalf of the said 
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defendant, William V. Carpenter, the title of the 
said complainants, David A. Brown and George 
H. Brown, in and to the sam.e and every part 
thereof is herehy determined, advised, settled and 
declared to be good. 

It is further ORDERED, AD.JUDGEn and D:EcREED IO 
that the said complainants serve a true but un-
certified copy of this deeree upon the defendant, 
William V. Carpenter, or his solicitor, within 'ten 
days of the date hereof, and that the said com-
plainants pay to the said defendant, William V. 
Carpenter, or to . his solicitor, on the 30th day of 
July, 19130, between the hours of one and four 
o'clock in the afternoon, at the offices of Fred-
erick F. Richardson, Esq., solicitor of the defend- 20 
ant, at the National Bank of New Jersey Build-
ing, in the City of New Bru nswick, N. J~, the 
aforesaid sum of Thirty-one Hundred Forty-nine 
Dollars and Se·venteen ($3,149.17) Cents, less the 
costs of this suit to he taxed, including a counsel 
fee of Five Hundred Dollars, which is hereby al-
lowed to said complainants, and that upon the 
making of said payment the said defendant, Wil-
liam V. Carpenter, forthwith deliver to the said 

30 complainants the said bonds, mortgages and cer-
tificates of tax sale, after having first duly en-
dorsed the said mortgages and certificates of tax 
sale for cancellation. 

EDWIN ROBERT · W ~ ,KER, 
C. 

Respectfully -advised. 

.. 

MA.r A LEON BERRY' 
V. C. 

A true Copy 
Leo S. Lowenkopf, 

Of Counsel. 

40 
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ORDER REFUSING RECONSIDERATION. 

(Filed July 22, 1930) 

IN CHANCERY OF NEW JERS.EY 

74/427 

Between 
DAVID A. BROWN and GEORGE 

H. BROWN, 
Complainants, 

and 
WILLIAM V. CARPENTER, 

Defenda11t. 
-------------

On Bill to 
Redeem, etc. 
Order. 

This matter being opened to the court by Fred-
erick F. Richardson, solicitor for the defendant 
and in the presence of Leo Lowenkopf, of coun-
sel for the complainants, and it appearing that 
notice of this motion is waived and application 
having been made to the court by Frederiick F. 
Richardson, solicitor for the defendant, for a re-
consideration of the conclusions filed in the above 

30 entitled ·action by this court on the ground that 
the transcript of evidence taken in the ejectmenf 
suit at law between these parties had not been 
considered by the court, and it appearing that 
the said transcript has not as yet been furnished 
by the stenographer although applied for 
promptly and a letter from said stenographer ex-
p1'aining the delay being exhibited, and it fur-
ther appearing to the court that a consideration 

,o of this testimony is not, in said court's opinion 
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necessary to a decision in the case, it was there-
upon on this fifteenth day of July, 1930, ORDERED 
that the said application to reconsider the con-
clusions be and the same is hereby denied. 

E. R. W ALI(ER, 10 

Respectfully advised, 
MAJA LEON BERRY, V. C. 

A true Copy, 
Fred Garretson, 

Clerk. 

EXHIBIT 0-1. 

C. 

Newark, . J., ov. 14, 1919 

We, D. A. Brown and G. H. Brown, being own-
ers of ·a certain tract of land known as Van Sycle 
Place. Bounded on north by lands of Edgar, east 
by Honer Place, south by Freeman St., west by 

20 

P. R. Road and D. A. Brown, do hereby givE? 30 
Charles Gardner full right to go on said prop-
erty and take others on same. 

D. A. BROW 
GEO. H. BROW 

40 
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(Deed Right of Way) 

D. A. BROWN, et al 

to 

THE 'TIDE-WATER 

For and in consideration of 
One Dollar to .us paid, the 
receipt whereof is hereby 
acknowledged, we do hereby 
gr 1ant to The Tide-Water 

PIPE COMPANY, LIM- Pipe Company, Limited, its 
ITED heirs, successors and as-

signs, a right of way upon 
and through our lands lying 

in Woodbridge Township Middlesex County, State 
of New Jersey, and described below·, for the pur-
pose of construeting two or iron pipe fo,r the 
transportation of petroleum, in su0h manner as 

20 said grantee may deem necessary, and with free 
ingress and egress, to construct, operate, repair, 
repl-ace, maintain, and from time to time alter 
and remove the same in such manner as it may 
desire. 

Provided, that said pipe or pipes shall be so. 
laid as not to interfere with the usual cultivation 
of the premises nor with any buildings thereon, 
and that all actual dam.age done to crops, timber 

3 o or other wise, by the construction or operation 
of s1aid pipe lines shall be paid for in full by the 
said grantee. 

And it is further provided, that if said damages 
are not mutually agreed upon, the same shall be 
appraised by three disinterested persons, one 
thereof to he appointed by the said The 'TidP.-
vVater Pipe Company, Limited, its heirs, succes-
sors or assigns, one by D·. A. and G. H. Brown, 

-'O their heirs and assigns, and one by the two so 
appointed as aforesaid, and the award of such 
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three persons made under oath shall be final and 
conclusive, and if such damages are not paid with-
in thirty days after they shall have been deter-
mined as aforesaid, then this grant shall he null 
.and void. And that the said grantors shall ·fully 
enjoy the said premises except for the purposes 10 
hereinbefore specified. 

The said lands are described as follows : 
Bounded on the north by the Port Reading R. R. 
& D. A. Brown; on the east by J. P. Edgar; on 
the south by J. P. Edgar ,and A. D1

• Brown Est. ; 
on the west by the A. D. Brown Est. Said lines 
to be laid within five feet of the Port Reading 
Right of Way with privilege of making an angle 
that is practical at an offset in the north line. 20 

In Witness Whereof, we have hereunto set our 
hand and seal this 2" day of October, A. D. 19114. 

D. A. BROWN 
GEO ·. H. BROWN 

Signed, Sealed and D·elivered 
in the presence of 

L.A. Hovis 

(L. S.) 
(11 S.) 

State of New Jersey: Be It known, that on 80 
ss this fifth day of Oc-

County of Middlesex: toher, in the year one 
thousand nine hun-
dred and fourteen, 
before me, the sub-

scriber, a Commissioner of Deeds in and for said 
county personally came L. A. Hovis, suhscrihing 
witness to the within grant, who being duly sworn, 
according to law, deposes and says, that he saw 4 o 
the said gr 1antors D. A. Brown and George H. 

I 
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Brown, sign seal and as their act and deed de-
liver the said instrument, that the same might 
be recorded as such. 

L.A. HOVIS 
Sworn and subscribed before me 

10 the day and year above written. 

20 

John L. Dunn, ( L. S.) 
Commissioner of Deeds (aforesaid) 

of New Jersey 
Received and Recorded October 13, 1914, at 

1 :25 P. M. 
BERNARD M. GANNON, Clerk 

MID·DLESEX COUNTY CLERK'S OFFICE 

State of New Jersey, } 
County of Middlesex. ss: 

I, F. WILLIAM HILKER, Clerk of the County of 
Middlesex, do hereby certify that the foregoing 
is ,a true and corre·ct eopy of the record of a cer-
tain Deed made by D. A. Brown et al to The Tide-
W at.er Pipe Co., Limited and also of the certifi-
cate of acknowledgment thereto annexed, as the 
same may be found recorded in my office in book 

30 553 of D'eeds for said County on Pages 360 

In Testimony Whereof, I have hereunto 
set my hand and official seal this 

(Seal) 26th day of February A. D. 1929 

(Cover): 
Certified Copy DEED 

40 D. A. Brown, et al 
to 

F. WM. HILKER 
Clerk. 

The Tide-Water Pipe Company 
Limited. 
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Woodbridge, . J. 
July 13th, /97 

Friend Will 

I have just received notice from Tax Collec- 10 
tor in relation to my taxes that if not paid by 
July 15th they will be -advertised which will in-
crease the amount. did I understand you to say 
that you would see Bruce about them and settle 
them for me. I will enclose the notices of taxes 
and if you can do anything about them you will 
accomadate me very much. 0. H. GARDNER. 

P. S. I will be down to see you tomorrow night 
would like to have a talk with you. 2 O 

C.H. G. 

EXHIBIT D-2. 

($3500 Mortgage) 

CHARLES H. G ARDERNER ·and 
MARY, his wife, 

to 

WILLIAM V. CARPENTER 

Mortgage 

Dated Dec. 19, 
1894 
For $3500.00 /100 

This Indenture made the nineteenth day of De-
cember in the year of our Lord one thousand 
eight hundred and ninety four Bet-ween Charles 

30 

H. Garderner and Mary, his wife, of the town-
ship of Woodbridge in the County of Middlesex, 4 o 
and State of ew Jersey party of the first part; 
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and William V. Carpenter of the township County 
and State afores 1aid, party o.f the seeond part. 

. Whereas the said Charles H. Garderner 
is justly indebted to the said party of the- second 

10 part in the sum of Three thousand five hundred 
dollars lawful money of the United States of 
America, secured to be paid by his certain ,bond 
or obligation bearing even date with these , pres-
ents in the penal sum of Seven 'Thous 1and dollars, 
lawful money as aforesaid conditioned for the 
payment of the said first mentioned sum of Three 
thousand Five hundred dollars lawful money as 
aforesaid to the said party of the second part, 
his executors administrators or assigns, on the 20 
nineteenth day of December which will he in the 
year one, thousand e1ght hundred and ninety nine 
and interest thereon to be computed from the 
nineteenth day of December Eighteen hundred 
and ninety four at and after the rate of six per 
eent per annum and to be paid semi annually. 
And it is thereby expressly agreed that should 
any default be made in the payment of the said 
interest or of any part thereof on any day where-
on the same is made payable as above expressed, 3 

O or should any tax, assessment water rent or other 
municipal or governmental rate, charge, imposi-
tion or lien be hereafter imposed or acquired upon 
the premises described in this mortgage and be-
come due and payable and should the said inter-
est remain unpaid and in arrear for the space of 
sixty days or said tax assessment ,vater rent or 
other m.unicipal or governmental rate charge im-
position or lien or day or either of them remain 

40 unpaid and in 'arrear for the space of ninety days 
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then and from thenceforth that is to say after 
the lapse or expiration of either of the said peri-
ods as the case may be the aforesaid principal 
sum of Three thousand five hundred dollars with 
all arrearage of interest thereon shall at the op-
tion of the said party of the second part, or his 10 
legal representatives become and be due and pay-
able immediately thereafter although the period 
above limited for the payment thereof may not 
then ha.ve expired anything hereinbefore con-
t·ained to the contrary thereof in anywise not-
withst:anding as by the · said bond or obligation 
and the condition thereof reference being there-
unto had may more fully appear .... Now this 
Indenture Witnesseth, that the said party of the 20 
first part for the · better securing the payment of 
the said sum of money mentioned in the condi-
tion of the said bond or obligation with interest 
thereon according to the true intent and mean-
ing thereof and ·also for and in consideration of 
the sum o-f one· dollar to them . in hand paid hy 
the said party of the second part, at or before 
the ensealing and delivery of these presents, the 
receipt whereof is hereby acknowledged have 
granted, bargained, sold., aliened, released, con- 3 O 
veyed and confirmed, and by these presents do 
grant, bargain, sell, alien, release, cionvey and con-
firm unto the said party of the second part, and 
to his heirs and assigns, forever; All that tract 
or parcel of land and premises situate lying and 
being in the to"'\\rnship of Woodbridge in the 
county of Middlesex and State of New Jersey de-
scribed as follows: All that part of the prop-
erty lying east of the land deeded to the Port 40 
Rea.ding Railroad and North of the brook run-

., 
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ning through said property from East to West 
butted and hounded as follows: North by lands 
of James Edgar and J otham Coddington; east 
by lands of J arnes Edgar now T. B. Hinsdale 
south by the brook running f rorn West to E,a'.st 

l 11 and West hy lands of the Port Reading Rail 
Road: Containing about forty acres of land 
more or less subject nevertheless to a right of 
way from the said premises to the aforesaid 
Highway granted to Lewis M. Van Sickle by the 
said Charles H. Gardener. . . . Together with 
all and singular the tenements, hereditaments 
·and appurtenances thereunto belonging or in any-
wise appertaining and the reversion and rever-

20 sions, remainder and remainders rents issues and 
profits thereof; And also all the estate, right, 
title, interest, property possession c1aim and de-
mand whatsoever as ·well in law as in equity of 
the said party of the first part, of in ·and to the 
same and every part and parcel thereof with the 
appurtenances. To have and to hold, the above 
granted and described premises with the appur -
tenances unto the said party of the second part, 
his heirs and assigns to his and their own proper 

3C use, benefit and behoof forever. Provided al-
ways and these presents are upon this express 
condition that if the said party of the first part 
their ·heirs executors or administrators shall well 
and truly pay unto the said party of the second 
part, his executors administrators or assigns, the 
said sum of money mentioned in the condition 
of the said bond or obligation and the interest 
thereon at the time and times and in the manner 

40 mentioned in the said condition acc.ording to the 
true intent and meaning thereof that then these 
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presents and the estate hereby granted shall 
cease, determine and he void. And the said 
Charles H. Gardener for himself, his heirs ex-
ecutors and administrators doth covenant and 
agree to pay unto the said party of the second 
part, his executors administrators or assigns, the 10 
said sum of money and interest m.entioned as 
above and expressed in the conditions of the said 
bond: And it is also agreed by and between 
the parties to these presents that the said party 
of the first part shall and will keep the buifd-
ings erected and to be erected upon the lands 
above conveyed insured against loss or damage 
by fire, by insurers 'a.nd in an a.mount approved 
hy the said party of the second part, his execu- 20 
tors administrators or assigns and assign the 
policy and -certificates thereof to the said party 
of the second pa.rt and in default thereof it shall 
be lawful for the said party of the second part 
to effect such insurance and the premium and 
premiums paid for effecting the san1e shall he a 
lien on the said mortgaged premises added to the 
amount of the said bond or obligation and secured 
by these presents payable on demand with inter-
est at the rate of six per cent per annum from 30 
the time of payment of such premium or pre , 
miums; And the said Charles H. Gardener the 
owner of the above described for himself, his 
heirs and assigns, · doth further covenant and 
agree to and with the said party o~ the second 
part, his heirs exeeuto r s administrators and as-
signs that. he and they will not hereafter app ly 
for any deduction by reason of any mort gage 
from the taxable value · of th e lands em.brac ed · 40 
in this mortgage; And it is further -agreed that 

I 



112 

E~hibit D-2 

in case the said owner or ·his heirs or assigns 
shall claim any deduction from the taxable value 
of the said lands in violation of this agreement 
then and in that case this mortgage shall become 
and be immediately due and payable and the 

1 u amount of tax paid by the mortgagee shall be 
added to the principal of the debt secured hereby 
and recoverable therewit ,h with interest thereon 
from the time of payment. 

20 

In Witness Whereof the said party of the first 
part have hereto set their hands and seals the 
day and year first above written. 

CHAS. H. GARDE ,NE'R (L. 8.) 
MARY GARD 1E,NE 1R (L. S.) 

Sealed and Delivered 
in the presence of 

State of New Jersey: 
ss 

County of Middlesex: 

Be it remembered that 
on this seventh day of 
January in t:he year of 
our Lord One Thousand 

Eight hundred and ninety five before me, ,a, Mas-
ter of the Court of Chancery o.f the State of New 

30 Jersey, personally appeared Charles H. Gardener 
and Mary Gardener his wife, who I am satisfied 
are the grantors mentioned in the within Inden-
ture and to · whom I first made known the con-
tents thereof and thereupon they acknowledged 
that they signed, sealed and delivered the same 
as their voluntary act and deed for the uses and 
purposes therein expressed. And the said Mary 
Gardener wife of the said Charles H. Gardener 

40 being by me privately examined, separate and 
apart from her husband, acknowledged that she 
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signed, sealed and delivered the same as her vol-
untary act and deed Freely without any fear 
threats or compulsion of her said husband. 

LESLIE LUPTON, 
Master in Chancery of New Jersey 

Received and Recorded Jan. 91
, 1895 at 2.40 P. M. 1 O 

JOHN H. CoNGER, Clerk --
MIDDLE.SEX COUNTY CLERK'S OFFICE 

State of New Jersey, } 
County of Middlesex. ss. 

I, F. WILLIAM HILKER, Clerk of the County of 
Middlesex, do hereby certify that the foregoing 20 
is a true and correct copy of the record of a ,cer-
tain Mortgage made by Charles H. Gardener and 
Mary, his wife, to William V. Carpenter and also 
of the -certificate of acknowledgment thereto an.-
ne.xed, as the same may be found recorded in my 
office in book 130 of :M tges. for said County on 
Pages 239 and uncancelled of record. 

In T'estimony Whereof, I have hereunto 
set my hand and official seal this 25th 

(Seal) day of Feb. A. D. 192'9. 30 
F. WM. HILKER 

Clerk. 
(Note: In pen and ink in the left margin are 

the initials M A B) 

(Cover): 
Certified Copy Mortgage 

Charles H. Gardener and Mary 
his wife, 

to 
William V. Carpenter 

I 

40 
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(Tax Deed) 

LEONARD M. CAMPBELL, Collector 
&c. 

t.o 
1,-, T1HE TOWNSHIP OF WOODBRIDGE 

Mortgage 
Dated Febru-
ary 8, 1906 
For$ 

T'o all to whom these presents shall come, GREET-
ING: 

I, Leonard M. Campbell, Collector of Taxes of 
the T'ownship of Woodbridge, in the County of 
Middlesex, and State of New J.ersey, do hereby 
certify, that at a public sale of lands and real 
estate, held at the Town Hall in said township 

2 O on the thirtieth day of J anua.ry nineteen hundred 
•and six at the hour of two o'clock in the after , 
noon, for the purpose of making certain taxes as-
sessed on said lands and real estate in said town-
ship in the year 1903, the following parcels of 
land and real estate were struck off and sold to 
the :T'ownship of W oodhridge in the County of 
Middlesex in fee, for the amounts hereinafter 
mentioned, there being no other purchaser for 

30 
the same that is to say: · 

ALI., that pa.reel of land and real estate assessed 
to George H. Brown in the year 1903, and de-
scribed as follff,vs 40 acres adjoining Gardner, 
St. George's Avenue was struck off for the sum 
of fifty one 25/100 dollars which amount as m.a.de 
up of forty three 9fi,jl0O dollars the taxes on 
the S'aid real estate in said year and of six 33 /100 
dollars the interest due thereon to the date of 

4 0 sale and of 97 /100 dollars the costs and expenses 
of said sale. 
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AND I do further certify that I gave public 
notice of the time and place of the sale for said 
taxes, of the lands and real -estate so sold as 
aforeS'aid namely the Thirtieth day of J aJJ.uary 
1906 at the hour and place aforesaid, stating the 
names of the delinquents and the description of 10 
each parcel of the lands and real estate to he 
sold and the amount of the delinquent taxes 
thereon by advertisement signed by me as such 
collector of taxes in the W oodhridge News, ,a 
newspaper published in said township once in 
each week, for at least four weeks successively, 
next preceding the day appointed for the said 
sale, and by cuasing copies of such notice to be 
set up in five of the most public places of said 2 o 
township, for the same period one of which was 
at or near eiach parcel of the said lands and real 
estate to be sold. 

And I do further certify that the right of the 
owner or owners or ·any other person or persons 
to redeem the said lands will expire on the thir-
tieth day of January nineteen hundred and eight. 

In Witness Whereof I have hereunto set my 
hand and seal this 8th day of February nineteen 3 o 
hundred and six. 

LEONARD M. CAMPBELL (L. S.) 
Collector. 

Signed, sealed and delivered 
in the presence of 

Ephraim C"ntter. 

40 
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State of New Jersey: BE IT REMEMBERED, that 
ss on this E,ighth day of 

County of Middlesex: February nineteen hun-
dred and six, before me a 

Master in Chancery of said State personally ap-
1 u peared Leonard M. Campbell Colleetor of taxes 

of the· T'ownship of Woodbridge in the County 
of Middlesex who, I am satisfied, is the Collector 
named in t:he foregoing certificate of sale and I 
having first made known to him the contents there-
of, he did acknowledge that he signed, sealed ,and 
delivered the same as his voluntary act and deed. 

20 
EPHRAIM CUT·T'ER. 

Master in Chancery of N. J. 

Received and recorded February 21, 1906, at 
10:·50 A. M. 

JOHN H. CONGER, 
Clerk 

MIDDLESE -X GOUNTry CLERK'S OFFICE 

State of New Jersey, } 
3 0 C'Ounty of Middlesex. ss. 

40 

I, F. WILLIAM HILKER, Clerk of the County of 
Middlesex, do hereby certify that the foregoing 
is a true and correct copy of the record of a cer-
tain Mortgage made by Leonard M. Campbell, 
Collector &c to The T'wp. of Woodbridge and also 
of the certificate of acknowledgment thereto an-
nexed, as the same m.ay be found recorded in my 
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office in hook 189 of Mortgages for said County 
on Pages 85 

In T:estimony Whereof, I have hereunto 
set my hand and official seal this 25th 

(Seal) day of February A. D. 1'929 10 

F'. WM. HILKER 

(Cover): 

Certified Copy Mortgage 

Leonard M. Campbell 
Collector 

to 

·The Township of Woodbridge 

Clerk. 

I 

20 



10 

118 

EXHIBrT D-4. 

(T 'ax Deed) 

BRUCE L. DRUMMOND 
Collector 

to 

T'o all persons to whom 
these presents shall 
come. Greeting: 

T1HE INHABITANTS OF THE Whereas, on the tenth 
TowNSHIP OF W ooD- day of August in the 
BRIDGE IN THE COUNTY 
OF MIDDLESEX. 

year of our Lord one 
thousand eight hundred 
and ninety nine the 
Township Committee of 

the 'Township of Woodbridge in the County of 
Middlesex and Stiate of New Jersey did issue 
their warrant, bearing date the day and year last 

20 ~aforesaid, under the Common Seal of said town-
ship signed, by the chairman of said township 
committee and attested by the Clerk of said 

00 
township, directed to me, Bruce L. Drummond the 
collector of said township; therein and there.by 

e...., commanding me to make certain taxes remaining 
0 unpaid and in arrears, assessed in said township 

in the year 1898, pursuant to the laws of this 
state for and on account of certain lands, tene-
ments, hereditaments and real estate in the said 

30 Warrant, particularly described with the interest 
•r--i 

40 

(l) thereon and all costs fees, charges, and expenses 
by selling the said lands, tenements heredita-
ments and real estate or any part thereof, as will 

C) be sufficient for the purpose according to the pro-
JJ visions of the statute in such case made and pro-

vided which said Warrant having first been duly 
recorded by the Clerk of said township in the 
book of record of tax sales of said township was 
to m.e duly delivered. N O-\V this is to certify that 
I, as collector as aforesaid in pursuance of the 



119 

Exhibit D-4 

command of said Warrant did given public notice 
of the sale on Saturday the twenty third day of 
8eptember, eighteen hundred and ninety nine ,at 
the ·Town Committee Room, Lockup Building, in 
the said township at two o'clock in the afternoon 
of said day of the following described land and 10 
real estate situate lying and being in said town-
ship being the tract or parcel of land and prem-
ises assessed to Geo. H. Brown and in said war-
rant described as Forty aeres and house for-
merly Gardner Road District # 10 and more par-
ticularly described as follows to such person or 
persons as would agree to t,ake the same for the 
shortest time not exceeding thirty years and pay 
the sum of thirty eight and 40/100 dollars with 20 
the interest due thereon and the costs fees, 
charges and expenses aforesaid being the taxes 
assessed in said township against the said lands 
and real estate in the year 189'8 by advertisement 
signed by m.e as such collector as aforesaid, pub-
lished in the Woodbridge News, a news pa per 
printed and published in said Township; one in 
each week for four weeks consecutively next be-
fore the time appointed for such sale and by caus-
ing copies of such advertisement to be set up in 3 O 
five of the most public plaees in said Township 
for the same period one of which was at or near 
the lands to be sold a copy of which notice was 
forthwith mailed to George H. Brown the owner 
of said lands directed to him at Woodbridge, N. J. 
last known post office address with full postage 
prepaid thereon and at the time and place so 
advertised did publicly adjoin the said sale until 
the seventh qay of October eighteen hundred and 40 
ninety nine at the hour of two o 'clocik: in the after-

I 
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noon of the said day at the place aforesaid and 
notice of which adjournment was published in 
said newspaper and at the time and p1'ace afore-
said I did expose the above des,cribed land and 
real estate assessed to George H. Brown as afore-

1 u said for sale at public vendue in the manner ad-
vertised as afores 1aid and Clarence M. Lidder 
Treasurer of the said 'Township Committee being 
thereunto duly authorized by said Committee then 
and there bidding on behalf of T·he Inhabitants 
of the T'ownship of Woodbridge in the County of 
Middlesex to take the same for the term of thirty 
years- and pay the t:axes assessed against the 
same with the interest, costs fees charges 'and 

20 expenses afore ·said and there being no other bid-
der or bidders · for the same, did strike of- and 
sell the same to the said The Inhabitants of the 
Tbwnship of Woodbridge in the County of Mid-
dlesex for the term of thirty years from the--
day of-----eighteen hundred and eighty 
ninety nine for the sum of Forty five & 911/100 
dollars, being the amount of Thirty eight and 
40/100 dollars the taxes assessed against the said 
lands as aforesaid. Three & 46/100 dollars · the 

3 0 interest thereon from the twentieth day of 'De-
cember 1898 and four & 51/100 dollars the cost 
fees, charges and expenses aforesaid. 

40 

In Witness Whereof, I Bruce L. Drummond, 
Collector as •aforesaid, have hereunto set my hand 
and seal this sixteenth day of October in the year 
of our Lord one thousand eight hundred and 
ninety nine. 

BRUCE L. DRUMMOND, 
Co1lector 

Signed, sealed and delivered 
in the presence of 

Albion R. Berry 
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State of New Jersey : Be it remem .bered that on 
ss this sixteenth day of Oc-

Middlesex County: tober in the year of our 
Lord one thousand eight 
hundred and ninety nine 

before me a Commissioner of Deeds personally 10 
appeared Bruce L. Drummond, who I am satis-
fied, is the •collector in the above certificate named, 
and I having first made known to him. the con-
tents hereof, he did thereupon acknowledge that 
he signed sealed and delivered the same as. his 
voluntary act and deed for the uses and purposes 
therein expressed. 

ALBION R. BERRY, 
Commissioner of Deeds 20 

Received and Recorded Oct. 17, 1899 at 11.25 
A. M. 

JoHN H. CONGER, Clerk 

MIDDLESEX COUNTY CLE.RK'S OFFICE 

State of New Jersey, } 
County of Middlesex. ss. 

I, F'. WILLIAM HILKER, Clerk of the County of 
Middlesex, do hereby certify that the foregoing 3 0 
is a true and correct c.opy of the record of a cer-
tain D1eed made by Bruce L. Drummond to The 
Inhabitants of the Twp. of Woodbridge in the 
County of Middlesex and also of the certificate 
of acknowledgment thereto annexed; as the· same 
may be found recorded in my office in hook 309 
of Deeds for said County on Pages 5fi9 

In T'estimony Whereof, I have hereunto 
set my hand and official seal this 25th 4 O 

(Seal) day of February A. D. 1929 
F. WM.1 HILKE ,R 

C1erk. 
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(Cover): 

Certified Copy Deed 

Bruce L. Drummond, 
Collector, 

to 

The Inhabitants of the T'own-
ship of Woodbridge in the 
County of Middle-sex. 

EXHIBIT D-5. 

(Assignment Tax Deed) 

Know all men hy these presents that 'The Town-
ship of Woodbridge in the County of Middlesex, 
party of the first part, in consideration of the 
sum of sixty seven dollars and fifty four cents, 
lawful money of the United States of Ame-rica, 
to it in hand paid by William V. Carpenter of 
the township of Woodbridge in the County of 
Middlesex, and State of New Jersey, party of the 

3c second part, at or before · the ensealing and de-
livery of these presents, the receipt whereof is 
hereby acknowledged, hath granted, bargained, 
sold, assigned, transferred and set -over, unto the 
s-aid party of the sec.ond part, his heirs and as-
signs forever, its right, title · and interest, in and 
to a c.ertain tax sale certificate, bearing date the . 
eighth day of February, 1906, and recorded in 
the office of the Clerk of the County of Middle-

4 '.) s~x, on the twenty first day of February, 1'906, in 
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Book 189' of Mortgages, at page 85, for lands 
sold for the taxes of the year 1903, and made hy 
Leonard M. -C'a.mpbell, Collector of the said town-
ship, to said party of the second part, so far as 
property assessed to George H. Brown and de-
scribed as 40 acres adjoining Gardner, is con- lO 
cerned, being one of the properties mentioned in 
the said certificate as having been sold on the 
thirtieth day of January, 1906, to the said party 
of the second part, together with all its. interest 
in the said lands under and by virtue of the said 
certificate; to have and to hold the same unto 
the said party of the second part, his heirs and 
assigns, for his and their use, benefit and hehoof, 
forever; subject only to the c.onditions in the said 20 
tax sale certifi.ca te contained. 

In witness whereof the township committee of 
said township has caused this deed of assignment 
to be signed by the chairman of said committee, 
and attested by the township clerk of said town-
ship, and the corporate seal of said township to 
he· hereunto affixed, the first day of February, 
nineteen hundred and twelve. 

JOHN S. DOOLE ,Y, 
Chairman of Township Committee. 

Sealed and delivered 
in the presence of 

Andrew I{eyes, 
Township Clerk. 

I 

(Seal) 

30 

40 
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State of New Jersey 
County of Middlesex Be it Remembered that on 
this · first day of February, nineteen hundred and 
twelve, before me personally appeared Andrew 
Keyes, T'ownship Clerk of the township of Wood-

1 u bridge in the, County of Middlesex, who being 
duly sworn according to la;w, on his. oath says, 
that he subscribed his name to the -above deed as 
a subscribing witness, on the day the same bears 
date, and being well acquainted with the corpor-
ate seal of the township of vVoodbridge in the 
County of Middlesex, knows that the same was 
and is thereto set; and that John S. Dooley, the 
Chairman of the township committee of the said 

20 township, did by order of said township c.ommit-
tee, sign, seal deliver the said deed as the volun-
tary act and deed of said corporation in the pres-
ence of deponent, for the uses and purposes 
therein expressed. 

ANDiR,E;w KEYES 
Sworn and subscribed before me 

the day and year above written. 
Ephraim Cutter, 

Master in Chancery of N. J. 
30 

( 1Cover): 

Com.pared by GG KK . 
Recorded Middlesex County Clerks Office 
Apr 14 1126 AM 1928 
New Brunswick, N. J. 
F. Wm. Hilker, Clerk 
Received in the Clerk's Office of the County of 

l\1iddlesex, on the 14th day of April A. D. 1928, 
4 0 at 11.26, in the fore .noon and Recorded in Book 

915 of D·eeds for said County on pages 75· 
F. WM. HILKER 
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Deed 

Re Recorded 'as a Deed 
75 pg 383 

The Township of Woodbridge 
'T'o 

William V. Carpenter. 

Dated Feb. 1, 1912 

2678 

355 

Received in the Clerk's Office· of the County o.f 
Middlesex, on the 2:2· day of January A. D·. 19'15-

10 

at 12.50 o'clock in the after noon and Recorded 20 
in Book 151 of Releases for said County on pages 
383 &c 

Jan 22· 1915 

BERNARn M. GANNAN, 
Clerk. 

150 Pd 

12 50 0 'Clock P. M. Pd. 

30 
EXHIBIT D-6. 

(Assgmt Tax Deed) 

Know all men by these presents that :.The Town-
ship of Woodbridge in the County of Middlesex, 
party of the first part, in consideration of the 
sum of eighty dollars 'and seventy eight cents, 
lawful money of the United States of America, 

40 

I 
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to it in hand paid by William V. Carpenter of 
the township of Woodbridge in the County of 
Middlesex, and State of New Jersey, party of 
the second part, at or before the sealing and de-
livery of these presents, the receipt whereof is 

l r", hereby acknowledged, hath granted, bargained, 
sold, assigned, transferred and set over, unto the , 
said party of the second part, his heirs and as-
signs forever, its right, title and interest in and 
to a certain tax sale certificate bearing date: the 
sixteenth day of October, 1899, and recorded in 
the office of the Clerk of the County of Middle-
sex, on the seventeenth day of October, 1899', in 
Book 309 of Deeds, . at page 5,69', for lands sold 

20 for the t 1axes of the year 1898, and made by Bruce 
L. DTummond, Collector of the said township, 
to the said party of the second part, so far as 
property assessed to George H. Brown and de-
scribed as 40 acres adjoining Gardner, is con-
cerned, being one of the properties mentioned in 
the said certificate as having been sold on the 
seventh day of October, 1899', to the said party 
of the second part, together with iall its interest 
in the said lands under and by virtue of the said 

3c ce·rtificate; to have and to hold the same unto the 
said party of the second part, his heirs and as-
signs, for his and their use, benefit, and behoof 
forever; subject only to the conditions in the said 
tax sale certificate contained. 

In witness whereof the said township commit-
tee of said township has caus ed this deed of 
assignment to be signed by the chairman of said 
committee, and attest ed by the township clerk of 

·UJ said township, and the corporate seal of said 
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township to be ,hereunto affixed, the first day of 
F'ehruary, nineteen hundred and twelve. 

JOHN S. DOOLE ,Y 
Chairman of T'ownship Committee. 

Sealed and delivered in 
the presence of 

(Seal) 

Andrew Keyes 
Township Clerk 

State of New Jersey 

' . 

10 

County of Middlesex ss: Be it Remembered 
that on this first day of February, nineteen hun-
dred and twelve, before me personally appeared 
Andrew Keyes, Tbwns ,hip Clerk of the township 20 
of Woodbridge in the County of Middlesex, who 
being duly sworn according to law, on his oath 
says, that he subscribed his name to the above 
deed as a subscribing witness, on the day the 
same bears date, and being well acquainted with 
the corporate seal of the township of Woodbridge 
in the County of Middle-sex, knows that the same 
was and is, thereto set; and that John S. Dooley, 
the Chairman of the township Committee of the 
said township, did by order of said township Com- 3 O 
mittee ·, sign, seal and deliver the said deed, as 
the voluntary act and deed of said corporation , 
in the presence of deponent, for the-uses · and pur-
poses therein expressed. 

ANDREW KEYE.S 

Sworn and subscribed before me 
the day and yea .r above writ.ten. 

Ephraim Cutter, 
Master in Chancery of N. J. 

I 

40 
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(Cover): 

Compared by GG KK 
(30 yrs.) 
Recorded Middlesex Oounty Clerks Office 
Apr 14 11 26 AM 1928 
New Brunswick, N. J. 
F. Wm. Hilker, Clerk 

Received in the Clerk's Office of the County of 
Middlesex, on the 14 day of April A. D. 1928, at 
11.26 o'clock in the fore noon and Recorded in 
Book 9,15 of D,eeds for said County on pages 77 

77 

Record as a deed 

Deed 
30 yrs 

F. WM .. HILKER 

ab 
2679 

354 

The Township of Woodbridge 
T'o 

William V. Carpenter. 

D1ated Feb. 1, 1912. 

Received in the Clerk's Office of: the County of 
Middlesex, on t:he 22· day of January A. D·. 1915 
at 12:.50 o 'dock in the after noon and Recorded 
in Book 15 of Releases for sajd County on pages 
382 

Jan 221915 

BE ,RNARJD M. GANNON 
Clerk. 

150Pd 

12.50 O'Clock, P M. 
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(Mortgage $800) 

CHARLES H. GARDNER and Mortgage 
MARY G., his wife, 

T'o Dated April 10, 1893 
THE PERTH AMBOY SA v- 10 
INGS INSTITUTION For $800.00 

This Indenture &c., Witnesseth &c. have 
granted &c All that tract or pare.el of land and 
premises hereinafter particularly d.es-cribed situ-
ate lying and being in the 'Towns;hip of Wood-
bridge in the County of Middlesex and State of 
New Jersey to wit All that pa.rt of the property 
lying east of the land deeded to the Port Reading 20 
Rail Road and north of the brook running through 
said .property from west to east, hutted and 
bounded as follows North by land of J 1ames Ed-
gar and J otham Coddington east by lands of 
James Edgar and L. B. Hinsdale south by brook 
running west to east and west by lands of Port 
Reading Railroad. Containing about forty acres 
of land more or less. It being understood 'and 
agreed that the party of the second part is to 
have a right of way from the land herein granted 3 0 
to the highway without let or hindrance, and be-
ing the same land and premis ,es that were con-
veyed to the said Charles H. Gardner from Lewis 
M. Van Sickle by deed beiaring date · July 15, 1892 
and recorded in the office of the Cler'k of the said 
County of :Middlesex in Book 2'57 of Deeds page 
545 &c. 

Together &c. Have & Hold &c. Provided that 
if the said Charles H. Gardner his heirs &c do 40 
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pay to the party of the second part or to its at-
torney, successors or assigns the sum of eight 
hundred dollars in one year from the date he,reof 
with interest from the date hereof at the rate of 
six per cent per cent per annum payable semi 

l rt ll annua y. 

2 '.) 

CHARLES H. GARD 1NE ,R (L. S.) 
MARY G. GARDNER (L. S.) 

Rec.eived and registered April 12, 1893, at 10 
A. M. 

P. CONVERY Clerk 

MIDDLESEX COUNTY CLE .RK'S OFFICE 

State of New Jersey, } 
County of Middlesex. ss. 

I, F. WrLLIAM HJLKER, Clerk of the County of 
Middlesex, do hereby certify that the foregoing 
is a true and correct copy of the record of a cer-
tain mortgage made by Charles H. Gardner and 
Mary G., his . wife, to The Pe ,rth Amboy Savings . 
Institution ( and uncancelled of record) as the 

3 l s1ame may he found registered in my office in book 
123 of Mortgages for said County on Pages 33 

40 

&c 
In :T1estimony Whereof, I have herei\lilto 

set my hand and official seal this 20 
(Seal) day of June A. D. 1928 

F. WM. HILKER, 
Clerk. 
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( Cover),: 

Certified Copy of Mortgage 

Charles H. Gardner and Mary G. Gardner, 
his Wife, 

T'o 
The Perth Amboy Savings Institution 

(Assignment of $800 Mortgage) 

10 

The Perth Amboy Savings 
Institution 

To 
Robert Adolph Hiner 

Know all M.en by 
these Presents That 
The Perth Amboy 20 
Savings Institution 
a corporation of the 
City of Perth Amboy 

Middlesex County New Jersey party of the first 
part in consideration of the· sum .. of eight hun-
dred and eighty five dollars and thirty three cents 
lawful money of the United States of America to 
it in hand paid by Rohert Adolph Hiner of Wood-
bridge in said County and State party of the sec-
ond part at or before the ensealing and delivery 30 
of these presents the receipt whereof is hereby 
acknowledged have granted bargained sold as-
signed transferred and set over and by these 
presents does grant bargain sell assign transfer 
and set over unto the said party of the second 
part a certain indenture of mortgage hearing date 
the tenth day of April one thousand eight hun-
dred and ninety three made hy Charles H. Gard -
ner and l\1ary G. his wife on lands in the said 40 
T1ownshi p of Woodbridge to secure the payment 
of the sum of eight hundred dollars which mort-., 
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gage is registered in the Clerks offi0e of the 
County of Middlesex in Book 123 of Mortgages 
page 33. :Tbgether with the bond or obligation 
therein described and the money due and to grow 
due thereon with the interest. T'o have and to 

1 u hold the same-unto the said party of the second 
part his heirs executors administra ;tors or as-
signs forever subject only to the proviso in the 
said indenture of mortgage mentioned; and it 
does hereby make constitute and appoint the said 
party of the second part its true lawful attorney 
irrevocable in its nam.e or otherwise hut at his 
proper costs and charges. T·o have use and take 
-all lawful ways and means for the recovery of 

2 0 all the said money and interest and in case of 
payment to discharge the sam.e as fully as it 
might or c.o-uld do if these presents were not made 
and it does hereby covenant promise and agree 
to and with the said party of the second part 
that there is now due and owing upon the s1aid 
bond and mortgage the sum of eight hundred dol-
lars principal and eighty five dollars and thirty 
three cents interest. 

3 o In Witnes-s Whereof the party of the first part 
has caused these presents to he signed by its 
President and attested by its Secretary and its 
corporate seal to he hereto annexed the tenth day 
of October in the year of our Lord one thousand 
eight hundred and ninety-nine. 

AD·RIAN LYON 
President 

Signed, sealed and delivered 

40 in the pres -ence of (Seal) 
Attest: John L. Boggs, Secretary 
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State o.f New Jersey 
County of :Middlesex 

Be it remembered that 
on this tenth day of Oc-
tober in the year of our 

Lord one thousand eight hundred and ninety nine 
before me personally appeared John L. Boggs 
who being by me duly sworn doth depose and 10 
make proof to my satisfaction that. he well know·s 
the corporate seal of the Perth Amboy Savings 
Institution the assignor named in the foregoing 
deed of assignment that the seal thereto affixed is 
the proper corporate seal of the said institution 
that the same was so affixed thereto and the said 
deed signed and delivered by Adrian Lyon who 
was at the date iand execution thereof the pre-si-
dent of said institution in the presence of the said 20 
deponent as the voluntary act and deed of the· 
said institution and that the said deponent there-
upon signed the sam.e as subscribing witness. 

JOHN L. BOG·GS 

Swo.rn and subscribed before me 
at Perth Amboy the date afore-
said. 7th line "Robert Adolph 
Hiner'' written over an era.sure 
before execution. 

C. C. Hommann 
M. C. C. 

Received and recorded Oct. 12, 1899', at. 10 :30 
A.M. 

JOHN H. C'oNGER-Clerk 

30 

40 
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MID1DLESEX COUNTY CLERK'S OFFICE 

State of New Jersey, } 
County of Middlesex. ss. 

10 I. F. WILLIAM HILKER, Clerk of the County of 
Middlesex, do hereby certify that the foregoing 
is a true and correct copy of the record of a cer-
tain assignment of mortgage made by The Perth 
Amboy Savings Institution to Robert Adolph 
Hiner and also of the certificate of acknowledg-
ment thereto annexed, as the same miay be found 
recorded in my office in book T of Assignment 
of Mortgages for said County on Pages 617 &c 

20 

(Seal) 

In Testimony Whereof, I have hereun.to 
set my hand and official seal this 20 
day of June A. D. 1928 

F. WM. HILKER, 
Clerk. 

(·Cover): 

Certified Copy of Assignment of Mortgage 
30 The Perth Amboy Savings Institution 

To 
Robert Adolph Hiner 

40 
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(Deed) 

CHARLES H. GARDNER 

etux 
To 

DA vrn A. BROWN and 
GEORGE H. BROWN 

This Indenture made 
the Ninth day of o-
vember in the yea.r of 
our Lord one thousa.nd 10 
eight hundred and 
ninety seven, Between 

Charles H. Gardner and 1ary G. Gardner his 
wife, of the Township of Woodbridge in the 
County of Middlesex and State of New Jersey 
of the First Part; And David A. Brown and 
George H. Brown of the Township of Woodbridge 
in the county of Middlesex and State of ew J er-
sey of the Second Part: . . . Witnesseth That 20 
the said party of the first part, for and in con, 
sideration of Four Hundred Dollars lawful money 
of the United States of America, to----in 
hand well and truly paid by the said party of 
the second part, at or before the sealing and de-
livery of these presents, the receipt whereof is 
hereby acknowledged, and the said party of the 
first part, therewith fully satisfied, contented and 
paid, have given, granted, bargained, sold, 
aliened, released, enf eoffed, conveyed and con- 3 O 
firmed, and by these presents do give, grant, bar-
gain, sell, alien, relea e, enfeoff, convey and con-
firm to the said party of the econd part and 
to them their heirs and assiO'ns forever. 11 of 
ia certain tract or parcel of land and premi e 
hereinafter particularly described ituat , lying 
and beinO' in the Town hip of Woodbridge in the 
County of liiddle c:x and tate of .. ew J r ey, 
Being bounded a follo-w : On the We t b prop- 40 
erty of Albert D. Brown, Port Reading Railroad 
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and Estate of Jonas Codington. One the north 
hy lands of the estate of Jonas Codington and 
lands . of James Edgar on the east by lands of 
Jam .es Edgar and property known as the Home 
Estpety One, the south by lands of Mary G. Gard-

l O ner and Albert D. Brown. Being the same lands 
conveyed to Charles H. Gardner hy Louis Van-
sycle ( deed) the same being subject to a mort-
gage of Eight hundred Dollars, . held by the Perth 
Amboy Savings . Bank of Perth Amboy N. J. To-
gether with all and singular, the houses, build-
ings, trees, ways, waters, profits, privileg .es and 
advantages with the appurtenances to the same 
belonging or in anywise appertaining. Also all 

20 the estate right, title, interest, property claim and 
demand whatsoever, of the said party of the first 
part, of in and to the same, and of in and to 
every part and parcel thereof. T 1

0 Have and to 
Hold all and singular the ahove described land 
and premises with the appurtenances unto the 
said party of the second part, their heir~ and as-
signs, to the only proper use,, benefit and behoof 
of the said party of the second part, their heirs 
and assigns forever. And the said Charles H. 

30 Gardner, doe for himself , his heirs executors and 
administrators covenant and grant to and with 
the said party of the second part, their heirs 'and 
assigns, that he the said Charles H. Gardner the 
true, lawful and righr owner of all and singular 
the above described land and premises and of 
every part and parcel thereof with the appurten-
,ances thereunto belonging. And that the said 
land -and premises or any part thereof, at the 

ti o time of the sealing and delivery of these pres-
ents, are not encumbered by any Mortgage, judg-
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ment or limitation, or hy any encumbrance what-
soever, hy which the title of the said party of 
the second part, hereby made or intended to be 
made for the above described land and premises 
can or may be changed, charged, altered or de-
feated in any way whatsoever. And Also that the 10 
said party of the first part, now has good right 
full power and lawful authority to grant, bar-
gain, sell and convey the said land and prem-
ises in manner aforesaid. And Also that Charles 
JI. Gardner Will Warrant, secure and forever de-
f end the said land and premises unto, the said 
D1avid A. Brown and George H .. Brown, heirs and 
assigns, forever, against the • lawful claims and 
demands of all and every pers .on or persons, 20 
freely and clearly freed and discharged of and 
from all manner of encumbrances Whatsoever. 

In Witness Whereof, the said party of the first 
part, have hereunto set their hands and seals the 
day and year first above written. 

CHAS.H.GARDNE-R 
MARY G. GARDNER 

Signed, Sealed and Delivered 
in the presence of 
Mary G. Gardner and Perth Amboy 
Savings Bank. (actne before signing) 
W. M. Brown 

(L. S.) 
(L. S.) 

State of New Jersey: . Be it Remembered, that 
ss on this Ninth day of · 

County of Middlesex: November in the year 

30 

of our Lord one thou-
sand eight hundred and Ninety Seven before me 40 
A Master in Chancery of New Jersey personally 

I 
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appeared Chas. H. Gardner and Mary G. Gard-
ner who I am. satisfied are the grantors in the 
within D·eed of Conveyance named, And I having 
first made known to them the c.ontents thereof, 
they did ackniow ledge that they signed, sealed and 

l fl delivered the same as their voluntary act and 
deed for the uses and purposes therein expressed . 
.And the said Mary G. Gardner being by me pri-
vately examined, separate and apart from her 
said husband, did further acknowledge that she 
signed, sealed and delivered the same as her vol-
untary act and deed, Freely, without any fear, 
threats or compulsion of her said husband. 

2() WM. M. BROWN, 
Master in Chancery of New Jersey 

Rec'd. and Recorded Nov. 10, 1897 at. 10:20. 
A. M. 

JOHN H. CoNGER, Clerk 

MIDDLESEX COUNTY CLE ,RK'S OF 'FICE 
3C 

Stat.e of New Jersey, } 
County of Middlesex. ss. 

I, F. WILLIAM HILKER, Clerk of the County of 
Middlesex, do herehy certify that the foregoing 
is a true and c.orrect copy of the record of a cer-
tain Deed made hy Charles H. Gardner et ux to 
David A. Brown and George H. Brown and also 
of the certificate of acknowledgme:i:it thereto an-

4 0 nexed, as the same may he found recorded in my 
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office in hook 296 of Deeds for siaid County on 
-Pages 210 

In T'estimony Whereof, I have hereunto 

(Seal) 
set my hand and official seal this 
26th day of February A. D. 1929, 

(Cover): 

Certified Copy Deed 

Charles H. Gardner et ux 
to 

F. WM. HILKER 
Clerk. 

D1avid A. Brown and George H. 
Brown 

10 

20 
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Conclusions of _ Kirkpatrick, J. 

( Filed July 31, 1'92:9') 

MIDDLEiSEX COUNT 'Y CIRCUIT ' COURT 

DAVID A. BROWN and GEORGE 
R. BROWN, 

Plaintiffs, 
vs. 

V\T ILLIAM V. CARPENTER, 
Defendant. 

In Ej-ectmen t 
Conelusions 

20 filRKPATRICK, J.: 
This case was tried before the Court without 

a jury by agreement of the partie •s. 

The defend.ant entered into possession of the 
premises in question under ,a written lease from 
the owner Charles H. Gardner, sometime in the 
year 189'3. The lease was for the period o.f ten 
years. 

3 o In 1897 Charles H. Gardner and wife conveyed 
the premises in question to the present plaintiffs. 

In 1894 Gardner being financially involved, 
made a mortgage to the present defendant pur-
porting to secure the sum of Thirty-five Hundred 
dollars ($3500.00) and covering the premises in 
question. Tfhis mortgage became due 'and re-
mained unpaid and is still open of record and 
has never been paid. The circumstances sur-

4 o rounding the making of this mortgage are such 
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as to raise a strong suspicion of fraud and Mr. 
Gardner made an attempt to have the Court of 
Chancery declare it void. This the Court re-
fused to do and left the parties to any remedy 

- they might have at law. 

Thus it will appear the m.ortgage in question 
is not a very substantial foundation upon which 
to base a c1'aim of title. Nevertheless, whether 
strong or weak, it is the foundation upon which 
Carpenter claims to be entitled to posse •s.sion. In 
this , .action, in this Court, he is entitled to and 

10 

is in possession as mortgagee , under his mortgage. 
Gardner could not dispute his right, without sat-
isfying the , mortgage, and the , present plaintiffs 
taking with notice have no rights superior to 20 

those of their grant.or. 

He also claims by virtue of having redeemed 
another mortgage and purchased certain certifi-
cates of tax sales. These claims it is not neces-
sary to consider because if he is rightfully in pos-
session under the mortgage, that possession is 
sufficient to defeat the plaintiffs in this proceed-
ing. There may be equitable questions presented 
by the bizarre facts developed in this litigation, 30 
hut I am convinced a law court is limited to the 
finding here expressed. 

(Cover): 

Filed 
Middlesex County 
Jul 31 3 :54 P1f 1929 
New Brunswick N. J. 
F. Wm. Hilker, Clerk 

Judge. 

40 
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.......M-II):9LESEX-G0l:}N~PY: ·meurT t;OURT 

10 

20 

D·avid A. Brown and George M-. 
Brown 

Plaintiffs ,, 
vs. 

iU.iam ¥. Ca:cpente.r 

'"'])efendant 

In E,j ectmen t 

CONCLUSIONS 

Kirkpatrick Judge 
John P. Kirkpatrick 

Co@sellor Law 
New Brunswick N. 

NOTE: 

3 O The following are the· records , of the Court of 
Chancery offered in evidence on behalf of both 
parties as appears by the record but not marked 
as exhibits. 

40 
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BILL OF COMPLAIN.T. 

(Filed Jan. 16,, 1900) 

To the Honorable Alexamder T. ll11<YGill, 
Cham-cellor of the Sta.te of Ne·w Jersevy: 

Humbly complaining, shows unto your Honor 10 
your orator, Robert Adolph Hirner, of the T'own-
ship ,of Woodbridge · in the County of Middlesex 
and State of New· Jersey, that on or about the 
tenth day of April in the year eighteen hundred 
and ninety three, one Charles H. Gardner of the 
T·ownship, County and State afores•aid, became 
and was justly indebted unto The Perth Amboy 
Savings Institution of the City of Perth Amboy, 
County and State aforesaid, in the· sum of Eight 20 Hundred Dollars, and being so indebted, the said 
Charles H. Gardner, in order to secure the pay-
ment of the said sum of money, with interest, did 
make and execute, under his hand and sea.I, and 
deliver unto the said :The Perth Amboy Savings 
Institution, his certain bond or obligation bear-
ing date the same day and year last aforesaid in 
the penal sum of Sixteen hundred Dollars, law-
ful money of the United States of America, to be 
paid to the said The Perth Amboy Savings In- 3o 
stitution or to its certain attorney, Successors or 
Assigns, with a condition thereunder written, that 
if the said Charles H. Gardner, his heirs, execu-
tors, administrators ,or any of them should and 
would well and truly pay or cause to -be paid unto 
the said T'he Perth Am.boy Savings Institution, 
or its cert 1ain attorney, successors or assigns, the 
just and full sum of Eight Hundred Dollars, law-
ful money aforesaid, in one year from the date 40 thereof, with interest for the same a.t the rate of 

I 
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six per cent. per annum, payable sem,i annually, 
without fraud or other delay, then the said obli-
gation should be void, or else to be and remain 
in full force and virtue; as in and by the , said 
bond or obligation and the condition thereof, ref-
erence being thereunto had, will more fully and 
at large appear. 

And your orator further shows., that the said 
Charles H. Gardner and Mary G. Gardner, his 
wife, in order to secure the payment of the said 
sum of money aibove mentioned, together with the 
interest which should accrue or beco1ne due there-
on, executed and delivered unto the Perth Amboy 
S1avings Institution aforesaid, a certain Indenture, 
of Mortgage, bearing date the same day · and year 
last aforesaid, made by the said Charles H. Gard-
ner and Mary G. Gardner, his wife, of the first 
part, and the said The Perth Amboy .Savings In-
stitution of the second part, in and by which said 
indenture of mortgage the said parties of the 
first part did give, grant, bargain, sell, alien, en-
feoff, convey and confirm unto the said The Perth 
Amboy Savings Institution, as party of the, sec-
ond part, and to its successors ! and assigns for-
ever, 

All that tract or parcel of land and premises, 
thereinafter particularly described, situate, lying 

· and being in the township of Woodbridge in the 
County of Middlesex and State of New Jersey, to 
wit: All that part of the property lying East of 
the land deeded to the Port Reading Railroad and 
North of the Brook running through said prop-

40 erty from V\T est to East-Butted ·and .bounded as 
follows, North by land of James Edgar and 
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J otham . Coddington; East by lands of James Ed-
gar and S. B. Hinsdale; South by brook running 
West to East and West by lands of Port Reading 
Railroad, Containing about forty ac.res of rand 
more or less. It being understood and agreed 
that the party of the second part is· to have a lO 
right of way from the land herein granted to 

#3 # 
the highway without let or hindrance; and being 
the same lands and premises that were conveyed 
to the said Charles H. Gardner from Lewis M:. 
Van Sickle by deed bearing date July 15th, 189·2, 
and recorded in the office of the Clerk of the said 
County of Middlesex in Book 2'51 of Deeds, page 
545 &c. 20 

Together with all and singular the profits, 
privileges, and advantages, with the appurten-
ances, to the same belonging or in anywise 'ap-
pertaining; Also all the estate, right, title, inter-
est, property, claim and demand whatsoever, of 
the said party of the first part, of, in and to the 
same, and of, in and to every part and parcel 
thereof: To Have and to Hold, · all and singular 
the therein above granted and described tract or 3 0 
lot of land and premises, with the appurtenances, 
unto the said The Perth Amboy Savings Insti-
tution as the said party of the second part, and 
to its successors and as.signs, to its and their own 
proper use, benefit and behoof forever:: Provided 
always, and the said indenture of mortgage was 
therein declared to be, upon this express c.ondi-
tio.n, that if the said Charles , H. Gardner, his 
heirs, executors or administrators should and 

40 would well and truly pay or cause to be paid unto 

I 
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the said The Perth Amboy Savings Institution, 
as party of the second part, or to its ce,rtain at-
torney or attorneys, successors or 'assigns, the 
said sum of eight hundred dollars ,, lawful money 
as therein aforesaid in one year from the date 

10 thereof, together with the interest thereon from 
the date thereof at the rate of six per centum per 
annum, payable semi annually, according to the 
conditions of a certain bond or obligation hear-
ing even date therewith, being the bond or obli-
gation aforesaid, without any deduction or defal-

2 '.) 

3 (, 

40 

#4 '.# 
cation for taxes, assessn1ents, or any other im-
position whatsoever; the·n and from thenceforth 
the said bond or obligation, and the said inden-
ture of mortgage, and everything therein con-
tained, should cease, determine and he null and 
void, anything therein contained to the contrary 
in anywiS'e notwithstanding. 

And your orator further shows that after the 
execution of the • said indenture of mortgage, the 
same was in due form of law acknowledged by 
the said Charles H. Gardner, and Mary G. Gard-
ner, his wife, before · John W. Beekman, a Mas-
ter in Chancery of New Jersey, and was there-
after duly registered in the offi~e of the Clerk of 
the County of Middlesex in Book 123 of Mort-
gages for said County, on pages 33, on the twelfth 
day of April in the year eighteen hundred and 
ninety three; as. by the certificate of the Clerk 
of the said County, endorsed on the- said inden-
ture of mortgage more fully appears, and to 
which your orator, · for greater certainty, begs 
leave to refer, if it is necessary so to do. 
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And your orator further shows that afterwards, 
and on or about the tenth day of October, eighteen 
hundred and ninety nine, the said sum of money 
being still unpaid, and the said bond or obliga-
tion and indenture of mortgage executed to se-
cure the same being still unsatisfied, 1and the said 10 
T'he Perth Amboy Savings Institutjon being still 
the holder and owner of the same, the said .The 
Perth Amboy Savings Institution, by a certain 
deed of assignment, bearing date the · day and year 
la.st aforesaid, for and in consideration of the 
sum of Eight Hundred and Eighty Five D·oUars 
and Thirty Three Cents, lawful money of the 
United States of America., to it in hand paid ,by 
your orator, did grant, bargain, sell, assign, trans- 20 

#5 # 
fer and set over unto your orator as party thereto 
of the second part, the aforesaid indenture of 
mortgage, bearing date on the said tenth day of 
April, eighteen hundred and ninety three, made 
by the said Charles H. Gardner and Mary G. 
Gardner, his wife, on lands in the said Township 
of Woodbridge, to secure the payment of the 
aforesaid sum of Eight Hundred Dollars, which 
said mortgage was therein stated to be Regis- 3 0 
tered in the Clerk's Office of the County of Mid-
dlesex in Book 123 of Mortgages, page 33 : To-
gether with the said bond or obligation therein 
deseribed, and the money due and to grow due 
thereon, with the interest: To have and to hold 
the same unto your orator as party of the second 
part, his ·heirs, executors, administrators or as-
signs forever, subject only to the proviso in the 
said Indenture of Mortgage mentioned: And the 40 
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s.aid The Perth Amboy Savings Institution, as 
party thereto of the first part, in and by said de·ed 
of assignment did make, constitute and appoint 
your orator, as party thereto of the second part, 
the true and lawful attorney, irrevocable, of the , 
said The Perth Amboy Savings Institution, in its 
nam:e, or otherwise, but at your orator's proper 
costs and charges, to have, use and take all law-
ful ways and m.eans for the recovery of all the 
said money and interest; and in 0ase of payment, 
to discharge the same as fully as the said The 
Perth Amboy Savings Institution 1night or could 
have done if the said deed of assignment had not 
been made ; by virtue of which said deed of as-
signment all the estate, right, title, interest and 
demand whatsoever of the said The Perth Am-
boy Savings . Institution in or to the said bond 
or obligation, and the property covered by the 
said mortgage, and the said de,bt secured to be· 

#6 ,# 
paid thereby, became and was vested in your ora-
tor, and it then and there became and was the 
duty of the said Charles H. Gardner to pay unto 
your orator the said sum of money secured to 
be paid by the said bond or obligation, and by 
the said indenture of m.ortgage, together with all 
interest remaining unpaid or to grow due thereon, 
and all other sums of money chargeable thereto. 

And your orator further shows that after the 
execution of the said deed of assignment., the same , 
was in due form of law, proved before C. C. Hom-
mann, a 1\1:aster in Chancery of New Jersey, and 
was thereafter duly recorded in the Office of the 
Clerk of the County of Middlesex in Book T of 
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Assignments . of Mortgages for ·said County, on 
pages 617 &c., on the twelfth day of October, 
eighteen hundred and ninety nine, as ,by the cer-
tificate of the Clerk of the said County, endorsed 
on the said deed of assignment, reference being 
thereunto had, will mo-re fully and at large ap- lO 
.pear. 

And your orator further shows that after the 
execution of the said indenture of mortgage, to 
wit, on or about the nineteenth day of D1ecember , 
eighteen hundred and ninety four, the said 
Charles H. Gardner and Mary Gardner, his wife, 
executed a mortgage covering the same premises 
to one William V. Carpenter, bearing date the 20 
day and year last aforesaid, and purporting to 
secure the sum of thirty five hundred dollars, or 
some other sum, which last mentioned mortgage 
wias recorded in the office of the Clerk of Middle-
sex County on the ninth day of January, eighteen 
hundred and ninety five in Book 130 of 1\1:ortgages 
at page 239, to which record your orator for 
greater certainty begs le.ave to refer, if it be nec.-

#7 # 
essary so to do; by virtue of which last mentioned 3o 
mortgage the said William V. Carpenter claims 
to have some lien upon the said premises, but 
your orator charges that the said last mentioned 
pretended mortgage was executed and recorded 
subsequent to your orator's said m.ortg.age, and 
with full notice thereof, and if an encumhrance 
at all upo.n said preniises is subsequent to the 
mortgage of your orator. 

And your orator further shows that aftervvards, 40 
and on or about the ninth day of November, eigh-

,,, 
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teen hundred and ninety seven, the said Charles 
H. Gardner and Mary G. Gardner, his wife, con-
veyed to David A. Brown and George H. Brown, 
the same property covered by your orator's said 
mortgage, by deed bearing date the day and year 

10 la.st aforesaid and reciting that the said lands 
were conveyed subject to a mortgage of Eight 
Hundred Dollars, held by the Perth Amboy Sav-
ings Bank of Perth Amboy, N. J., being the same 
mortgage first above mentioned and now held by 
your orator, as above set forth, which deed was 
afterwards recorded in the office of the Clerk of 
the County of :Middlesex on the tenth day of No-
vember, eighteen hundred a.nd ninety seven in 

20 Book 296 of Deeds for said County, pages 210 
&c., to which rec.ord your orator for greater cer-
tainty begs leave to refer if it he necesg,ary so to 
do; by virtue of which said conveyance the said 
David A. Brown, George H. Brown and Elizabeth 
H. Brown, his wife, claim to have some interest 
in the said premises, but your orator charges that 
the said conveyance was executed and recorded 
subsequent to your orator's said mortgage, and 
with full and express notice thereof, and that the 

3C interest, if any, of the said David A. Brown, 
George H. Brown and Elizabeth H. Brown, his 

40 

'#8 # 
·wife, in the said premises is. subsequent to the 
lien of your orator's said mortgage, •and subject 
to the encumbrance thereof. 

And your orator further shows that on or about 
the twenty first day of September, eighteen hun-
dred and ninety three, the said Charles H. Gard-
ner executed and delivered unto the said William 
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V. Carpenter, his certain indenture o.f le.ase, bear-
ing date the day and year last aforesaid, in and 
by which said indenture of lease the said Charles 
H. Gardner did demise and lease unto the said 
William V. Carpenter, the premises in question 
for the term of ten years from the said twenty 10 
first day of September, eighteen hundred and 
.ninety three, as in and by the said indenture of 
lease, referenc.e being thereunto had, will more 
fully and at large appear; by virtue of which said 
lease the • said vVilliam V. Carpenter entered into 
the possession of the said premises, and now 
claims to have some right or title thereto ; hut 
your orator charges that the said indenture of 
lease was executed and delivered subsequent to 20 
the execution and registry of your orator's said 
mortgage, and with full notice thereof, and if 
effectual to create an interest in or charge upon 
the said premises, is subsequent to your orator's 
said mortgage, and subject to the encumbrance 
thereof. 

And your orator further s·hows that on or about 
the , eighth day of November, eighteen hundred 
and ninety nine, the said William V. Carpenter 3 0 
recovered a judgment in the Supreme Court of 
the State of New Jersey, against the said David 
A. Brown and George H. Brow .n in .an action of 
ejectment brought upon the said lease, by virtue 
whereof the said William V. Carpenter claims 
to have a lien upon the said premises for the 

#9 :# 
costs of said action to be taxed; but your orator 
eharges that the said judgment was rec.overed 

40 subsequent to the execution and · registry of your 

I 
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orator's said mortgage, iand is subject to the en-
cumbrance thereof. 

And your orator further shows that the said 
Charles H. Gardner and Mary G. Gardner, his 
wife, David A. Brown, George H. Brown and 
Elizabeth H. Brown, his wife, and William V. 
Carpenter, have not, nor have either of them, paid 
the taxes levied on the said mortgaged premises 
for the years eighteen hundred and ninety eight 
and eighteen hundred and ninety nine, and that 
the said premises were sold on the tenth day of 
October, eighteen hundred and ninety nine, to the 
Inhabitants of the Township of Woodbridge in 
the County of Middlesex, to satisfy the said taxes 
levied for the year eighteen hundred and ninety 
eight, and that the certificate of such sale was re-
corded in the Office of the Clerk of the County 
of Middlesex in Book 309 of D1eeds for said 
County on pages 569 &c., on the seventeenth day 
of October, eighteen hundred and ninety nine, as 
by the said certificate or the record thereof, ref-
erence being thereunto had, will more fully and 
at large appear. 

3 O And your orator further shows that the said 
sale constituted an encumbranee on the said prem-
ises superior to the lien of your orator's said 
mortgage~ and endangered the security of the 
same; and that in order to prevent the loss of 
your orator's said mortgage, and to maintain the 
lien of the same, your orator was compelled to re-
deem the said pren1,ises from the said taxes at 
great expense; and that your orator was obliged 

40 to expend, and on the eleventh day of January, 
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nineteen hundred, did expend in satisfying the 
said taxed, and in redeeming the said premises 

#10 I# 
from the lien thereof, and in obtaining from the 
Towns ·hip Committee of the said Township a cer-
tificate of the , redemption of the said premises 10 
from the said taxes, the sun1 of forty eight dol-
lars and twenty nine cents, -as in and by the said 
certificate of redemption, reference being there-
unto had, will n1ore fully and at large appear; hy 
virtue whereof, and by the force of the statute in 
such case made and provided, your orator is en-
titled to he reimbursed his said outlay and ex-
penditure out of the said premises, and to have 
-a lien upon the said premises for the said sum of 20 
forty eight dollars and twenty nine cents, with 
interest at the rate of twelve per centum upon 
the said sum from the said eleventh day of J anu-
ary, nineteen hundred. 

And your orator further shows that. the taxes 
for the year eighteen hundred and ninety nine 
are .now due and payable, and are unpaid, and are 
a lien upon the said premises superior to the lien 
of your orator's said mortgage, and that if the 3 0 
said taxes are not paid the said premises will be 
returned as subject to the lien of said taxes, and 
the inte ,rest of your orator in said premises will 
be impaired and destroyed, and your orator will 
lose the benefit and security of his said mort-
gage. 

And your orator further shows that the whole 
of the principal money shown in the said bond or . 
obligation, and secured thereby and by the said :bO 
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indenture of mortgage, with large arrears of in-
terest, still remains due and owing to your ora-
tor, no part thereof having been .paid to the said 
T·he Perth Amboy Savings Institution ,before the 
assignment of the said mortgage . to your orator 

10 as aforesaid, or tn your orator or to the · said 
The Perth Amboy Savings Institution sine,e the 
execution of the said deed of -assignment as afore-
said, so that your orator is greatly delayed and 

#11 # 
disappointed in the receipt of the said money, by 
means of which said several premise ,s the said 
indenture of mortgage, and the estates thereby 
mortgaged as aforesaid, have become absolute in 

20 your orator and his heirs and as.signs forever. 

3C 

And your orator further shows tha.t the said 
Charles H. Gardner and Mary G. Gardner, his 
wife, David A. Brown, George H. Brown and 
Elizabeth H. Brown, his wife, and William V. 
Carpenter, since the execution of your orator's 
said mortgage, have possessed and enjoyed, and 
that they or some of them still do possess and 
enjoy the said mortgaged premises, with the ap-
purtenances, and that they have always received, 
and still do receive, the rents, issues and profits 
thereof. 

And your orator further shows and expressly 
charges that the said m.ortgaged premises are a 
slender and scanty security for the payment of 
the said several sums of money so due to your 
orator as aforesaid, and that your orator or some 
other person or persons for him have frequently 

40 and in a friendly n1anner applied to the said 
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Charles H. Gardner and Mary G. Gardner, his 
wife, David A. Brown, George H. Brown . and 
Elizabeth H. Brown, his wife, and William V. 
Carpente ,r, or som.e or one of them, and requested 
them or one of them to pay and dis~harge the -
said principal and interest, and the said taxes lO 
and other sums, so due to your orator on the said 
bond or obligation and indenture of mortgage 
herein before mentioned and set forth; and your 
orator well hoped that they or one of them . would 
have complied with such reasonable requests of 
your orator, and would have paid to him the said 
several sums of money so as ,a,f ores.aid due to 
your orator on the said bond or obligation and 
indenture of mortgage, as in equity and good 20 

'#12 ' # 
conscience they ought to have done. 

In tender eonsideration whereof, and for as 
much as your orator has not a complete and safe 
remedy in the premises of and by the strict rules 
of the common law nor can foreclose the equity 
of redemption of the said mortgaged pren1ises, 
or safely sell the same for the paym .ent and satis-
faction of the said several sums of money so as 3 o 
aforesaid due to your orator on said bond or ob-
ligation and deed of mortgage without the aid and 
decree of this Honorable Court, 

T'o the end therefore ,, that the said Charles H. 
Gardner and ~1.ary G. Gardner, his- wife, David 
A. Brown, George H. Brown , and Eliz:abeth I-I. 
Brown, his wife, and William V. Carpenter, may, 
but without oath, true, full and perfect answer · 
make to all and singular the pren1ises, as fully 40 

I 
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and particularly as if the same were here again 
repeated, and they and each of them thereto par-
ticularly interrogated, according to the he-st of 
their respective knowledge, information, remem-
brance ,and belief; And that the said defendants 
or some or one, of them may be decreed to pay 
unto your orator the said principal sums so due 
to him on the said bond or obligation and deed 
of mortgage hereinbefore mentioned and set 
forth, and all the interest money now due, and to 
grow due thereo.n, together with the sun1s now 
paid or hereafter to be paid by your orator for 
the taxes assessed or to he assessed upon the 
s1aid premises with the interest thereon, together 
with all your orator's costs and charges in this 
behalf sustained, by a short day to be appointed 
by this honorable Court; and in default thereof 
that the said defendants, and each of them, and 
all persons claiming or to claim und er them, or 
iany or either of them, may be · foreclosed of and 

'#13 # 
from . all equity of redemption or claim of, in and 
to the said mortgaged premises, and every part 
and parcel thereto, with the appurtenances, and 
ma.y deliver over unto your orator all deeds, de-
mises and writings whatsoever relating to or co.n-
cerning the , same; or that all ·and singular the 
said mortgaged premises, with the .appurtenances, 
m.ay, hy the order and decree of this honorable 
Court, be sold, and out of the moneys arising out 
of the sale thereof, your orator may be paid the 
said several sums of principal, interest and taxes 
so due to your orator on the said bond or obli-
gation and deed of mortga ge as aforesaid, or to 
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grow due thereon, together with all your orator's 
costs and charges in this behalf sustained; 

And that your orator may have such further 
and other relief in the premises as to your Honor 
may seem meet and shall be agreeable to equity 10 
and good conscience; may it please your Honor, 
the premises c.onsidered, to grant unto your ora-
tor a writ or writs of subpoena, issuing out, and 
under the seal of this honorable Court, to be di-
rected to the said Charles H. Gardner and Mary 
G. Ga.rdner, his wife, David A. Brown, George 
H. Brown and Elizabeth H. Brown, his wife, and 
William V. Carpenter, therein and thereby com-
manding them and each of them, on a certain day 20 
and under a certain penalty therein to be inserted 
and expressed, to be and appear before your 
Honor and this honorable Court, then and there 
to -answer all and singular the premises, and to 
stand to, abide by, and perform, such order and 
decree therein as to your Honor shall seem meet 
and shall be agreeable to equity and good con-. science. 

And your orator, as in duty ,bound, will ever 
t 30 pray, e c. 

J. H. T'HAYER MARTIN, JR., 
Solicitor for Complainant. 

SHERRERD DEPUE 

Of Counsel. 

A T'rue Copy 
Ferd Garretson 

Clerk 

J 

40 
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ANSWER OF MAR. 21, 1900. 

IN CHANCERY OF NEW JERSEY 

Betwe ·en 
ROBERT ' ADOLPH HIRNER, 

10 Complainant, 
and 

CHARLES H. GARDNER, et als., 
Defendants. 

On Bill etc. 

The joint and S"everal answer of the defendants 
David A. Brown, George H. Brown, •aJ1d Elizabeth 
H. Brown, his wife, to the bill of -complaint of 

20 Robert Adolph Hirner. 

These defendants answering admit that the said 
Charles H. Gardner and Mary G. Gardner, his 
wife, in the complainant's bill named did m·ake 
and execute an indenture of mortgage of such 
date, purport and effect as in the complainant's 
said bill is mentioned and de·s-c.ribed; and that the 
s-aid indenture of m·ortgage -was thereafter 
assigned to the said complainant, as in said bill 

3C the same is set forth. 

These defendants · further answering admit that 
the ,re is due to the said complainant the principal 
money in the bond or obligation and indenture of 
mortgage mentioned and expressed, and set forth 
in the said bill of complaint, together with arrear-
ages of interest and sums paid for taxes, to the ,se 
defendants · unknown; but for greater certainty 
they pray that reference may be had to the same, 

t.l:O and the amount distinctly ascertained. 
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These defendants further answering say that 
the said Charles H. Gardner and Mary G. Gard-
ner, his wife, by deed bearing date the ninth day 
of N ovembe•r, eighteen hundred and ninety-seven, 
and recorded in the o,ffice of the Clerk of the 
County of Middlesex ·on the , tenth day of Novem- 10 
her, eighteen hundred and ninety-seven, in Book 
296 of Deeds for said county, pages 210 etc., 
conveyed to these defendants David A. Brown 
and George H. Brown the ·same · property covered 
by the said complainant's mortgage as set out .in 
the .said bill of ,complaint, by virtue whereof the 
whole interest. in the said premises, subject only 
to the complainant's · said mortgage, is now vested 

· in these defendants. 20 

And these defendants. further answering say 
that the said defendants David A. Brown and 
George H. Brown have fully paid and satisfied the 
said judgment recovered ag·ainst them by the said 
William V. Carpenter and set out in the bill of 
complaint herein. 

And these defendants further answering admit 
that the said Charles , H. Gardner and Mary G. 
Gardner, his ,vife, signed and delivered to the said 30 
WiHiam V. Carpenter a certain pretended inden-
ture of mortgage as in said bill set forth. But 
the ·se def e,ndants say that the said pretended 
mortgage vvas given without consideration, and 
is wholly void, and that no sum or money was 
ever advanced upon said m·ortgag ·e, and that the 
said pret ended mortgage never did, and does not 
now r e1)resent or secure the payment of any sum 
of money or the performance of any act what- 40 
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soever, and that the same is of no force and valid-
ity whatever as against these defendants. 

And these defendants furthe ·r answering say 
that the said Charles H. Gardner and Mary G. 

l n Gardner, his · wife, signed and delivered the ·said 
indenture of mortgage to the said William V. Car-
pente ·r in pursuance of an agreement whereby the 
said William V. Carpenter was to advance certain 
sums of money to the said Charles H. Gardner 
when requested by the said G.ardner, and was 
to hold the said mortgage as security for the 
re•payment of such advances as should be made; 
and in the event of said advances not being 

2 1 required, or upon the repayment of the same if 
made, the said WiHiam V. Carpenter was to 
deliver up the said mortgage to be cancelled. But 
these defendants charge that the said proposed 
advances were never called for by the said Charles 
H. Gardner and we·re never made by the said 
William V. Carpenter, and that no -consideration 
whatever was ever given for the said pretended 
mortgage; yet the said William V. Carpenter 
when requested, refused to surrender up the said 

3C mor~gage in accordance with his said •agreement, 
but still fraudulently retains the same; by reason 
of all which these defendants charge that the said 
pretended m.ortgage is fraudulent and void, and 
of no force and validity whatsoever as against 
them. 

These defendants further answering admit that 
the said Charles H. Gardner leased the said prem-
ise·s to the said William V. Carpenter under cer-

4.0 tain tenns and conditions to these defendants 
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unknown, but these defendants are informed and 
believe that the said William V. Carpenter has 
failed to perform the· terms and conditions of the 
said lease, and that the saine is now forfeited and 
void. 

All which matters and things these defendants , 
are ready to aver, maintain and prove, as this 
honorable Court shall direct, and they consent 
that a decree be made by this Honorable Court for 
the sale of the said lands and premises mentioned 
and described in the complainant's said indenture 

10 

of mortgage, and set forth in his said bill of 
complaint, and that out of the moneys arising 
from such sale the complainant may be paid the 20 
amount of moneys found to be due him for prin-
cipal, interest and taxes, and his reasonable costs 
and ,charges in the prosecution of this suit 
sustained, and that the surplus remaining, if any, 
be paid to these defendants, or be paid into this 
Court, to be paid out as this honorable Court shall 
direct. 

WILLIAM M. BROWN, 
Solicitor of Defendants David A. 
Brown, George H. Brown, and 30 
1E'lizabeth H. Brown. 

A true copy. 
Ferd Garretson, 

Clerk. 

40 

I 
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DECREE PRO CONFESSO OF MAR. 14, 1900. 

IN CHANCERY OF NEW JERSE 1Y 

Between 
RoBERT ADOLPH HrRNER, 

10 Complainant, 
and 

CHARLES H. GARDNER, et als., 
Defendants. 

On BiH etc. 

Decree Pro 
Confesso 

This cause being opened to the Court by Sher-
rerd Depue, Esquire, of Counsel with the 
Complainant, and it appearing that process of 

20 subpoena for the appearance of the Defendants 
hath been duly issued and returned served by the 
.Sheriff of the County of Middlesex upon Charles 
H. Gardner and Mary G. Gardner, his wife, David 
A. Brown, George H. Brown and Eliz:abeth H. 
Brown, his wife, and William V. Carpenter, being 
all of the defendants, and that the said Defend-
ants Charles H. Gardner, M·ary G. -Gardner and 
William V. Carpenter have not filed any plea, 

0 
demurrer or answer to s•aid bill, within the time 

3 -limited by law, but have wholly failed -and 
neglected so1 to do : 

IT rs THEREUPON, on this fourteenth day of 
March in the year of Our Lord One Thousand 
Nine Hundred, ordered, adjudged and decreed, 
that the s•aid bill be taken as -confe·ssed as against 
the sa1d Charles H. Gardner, M·ary G. Gardner 
and William V. Carpenter, to the end that such 
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decree may be made -against them as the Chan-
cellor shall think equitable and just. 

By the Statute 

H. C. PITNEY, 
Master. 10 

A true copy. 
Ferd Garretson. 

Clerk. 

ORDER OF REFERENCE. 

( Filed March 21, 1900) 

IN CHANCERY OF NEW JERSEY 

Betvveen 
ROBERT ADOLPH HIRNER, 

Complainant, 
and 

CHARLES H. GARDNER, et als., 
D·ef endants. 

On Bill e•tc. 

Order of Ref-
erence 

This matter being opened to the Court by Sher-
rerd Depue, of counsel with the com;p,Iainant, in 
the above entitled cause, and it appe·aring that the 

20 

30 

bill of complaint in the said cause has , heretofore 
been taken as -confessed against the defendants 
Charles H. Gardner, Mary G. Gardner, his- wife, 
and William V. Carpenter, and it further appear- 40 
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ing that process of subpoena for the appearance 
-of the defendants David A. Brown, George H. 
Brown, and Elizabeth H. Brown, his wife, has been 
duly issued and service thereof duly made upon 
the said la.st named defendants by the Sheriff of 

1 O the County of Middlesex, and that they have filed 
their answer in the said cause, in which they do 
not deny the matters and things set forth in the 
bill of complaint filed in the said cause, but have 
prayed that the complainant therein might make 

),, 

proof of the amount due to him upon the mortgage 
sought to be foreclosed by his said bill of 
co.mplaint; and it further appearing that the said 
matter should be referred to one of the :Masters 

20 of this Court for the purpose of determining what 
is due to the complainant as aforesaid, and Wil-
liam NL Brown, solicitor for the said defendants 
David A. Brown, George H. Brown and Elizabeth 
H. Brown, his wife, consenting hereto, 

It is, on m-otion of Sherrerd Depue, of counsel 
with the complainant, on this twenty-first day of 
March, nineteen hundred, ordered that the said 
cause be refe ,rred to Nicholas ·W. Bindseil, one of 

3 C the Masters of this Court, to ascertain and report 
the amount due · to the said complainant for prin-
cipal, interest and taxes upon the mortgage held 
by him ·upon the premises mentioned and 
described in the said bill of complaint, and also to 
ascertain and report whether the said mortgage 
is a lien upon the said premises, and whether the 
said premises should be sold together or in par-
cels, and if in pare .els, in .. w·hat order, and that 

40 the said Master do make his report with all con-
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venient speed, and all further equity is reserved 
until the coming in of the said M,aster 's report. 

By the Statute · 
Master. 

I consent to the making of the above order. 
WILLIAM M. BROWN, 

Solicitor of Defendants David A. 
Brown, George H. Brown and 
E lizabeth H. Brown. 

A true copy. 
Ferd Garretson, 

Clerk. 

MASTER'S SUMMONS IN CHANCERY. 

IN CHANCERY OF NE"\V JERSEY 

Between 
RoBERT ADOLPH HrRNER, 

Complainant, 

and 
CHARLES H. GARDNER, et als., 

Defendants. 

On Bill, etc. 

T'o Da.vid H. Brown, Georg ·e H. Brown and Eliza-
beth H. Bro-iun, three of the defenda ,n,ts in the 
above stated cause: 

Sir: 

10 

20 

30 

BY VIRTUE OF AN ORDER OF REFERENCE, made in 40 
the above cause, you are hereby summoned to be 

I 
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and appear before me, at my office R,oom 735, 
Prudential Bui1ding, Newark, New Jersey, on 
Thursday, the Twenty-ninth day of 1'1:arch, next, 
at ten o'clock in the forenoon, at which time I 
:shall proceed ' to ascertain the truth of the allega-

l O tions of the Complainants bill in said cause, and 
to take an account of what is due to the Complain-
ant for principal and interest upon mortgage in 
the Bill of Complaint mentioned, and also, what 
is due upon the other encumbrances, and proceed 
to report upon the same, and the other matters 
referred to me. 

Dated March 24th, 1900. 

20 NICHOLAS W. BINDSEIL, 
Master in Chancery. 

MASTER'S REPORT. 

IN CHANCERY OF NEW J 1E:R.SE.Y 

3C Between 
ROBERT ADOLPH HIRNER, 

Complainant, 
and 

CHARLES H. GARDNER, et als., 
Defendants. 

On BiU etc. 

Master's 
Report. 

In pursuance of an order made in this cause, 
40 bearing date the twenty-first day of March, Nine·-

# 
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teen hundred, whereby it was referred . to the 
subscriber, one of the Masters -of this Court, to 
ascertain and report the amount due to the said 
complainant for principal, interest and taxes upon 
the mortgag·e held by him upon the premises men-
tioned and described in the said bill of complaint, IO 
and also to ascertain and report whether the said 
mortgage is a lien upon the said premises, and 
whether the said premises should be sold, 
together, or in parcels, and if in parcels , in what 
order; I do he-reby report that I have been 
attended by J. H. Thayer Martin, Jr., S'olicitor of 
the complainant, and by William M. Brown, solic-
itor of the defendants David A. Brown, . George 
H. Brown and Elizabeth H. Brown, who were 20 
duly summoned, as by due acknowledgment of 
summons hereto anne ·xed, appears ; and in the 
presence of the parties attending me, I have 
eonsidered the matters , referred to me, and the 
solicitor of the complainant produced before me 
the mortgage in his bill mentioned, bearing date 
the tenth day of April, eighteen hundred and 
ninety-three, made and executed by Charles H. 
Gardner and wife, to the Perth Amboy .Savings 30 
Institution, and which said mortgage was duly 

#2 # 
acknowledged according to law by the said Charles 
I-I. Gardner, and wife, and recorded as' in the bill 
mentioned, as appears by endorsem .ents thereon; 
and the said solicitor also produced before me the 
bond intended to be· se-cured by the said mortgage, 
which bond and mortgage are marked Exhibit 1 
and 2 on the part of the complainant. 

I 

40 
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And the said complainant's solicitor also 
produced before me, the a,ssignment of .m:ortgage· 
mentioned in said bill ·Of complaint, from the 
Perth Amboy .Savings Institution, to Robert 
Adolph Hirner, the complainant herein, which 
said assignment of mortgage were duly acknowl-
edged a,ccording to law, and recorded as in the 
bill mentioned, as· appears by endorsement there-
on; which said assignment of mortgage is marked 
Exhibit 3 for the complainant. 

And I further report that the solicitor of the 
complainant produced before me a release , of Land 
Sold for Taxes from the Inhabitants of the Town-
ship of Woodbridge, New Jersey, to Robert 
Adolph Hirner, dated the eleventh day of J anu-
ary, nineteen hundred, by which it appears that 
the said complainant has paid the sum of forty-
eight dollars a.nd twenty-nine cents, for arrears 
of taxes for the year eighteen hundred and ninety-
eight; which said release is marked Exhibit 4 for 
the complainant. 

And I further report that . the solicitor •Of the 
complainant produced before me a, Discharge of 
Lien, from the Colle·ctor of the Township of 
vVoodbridge, New JerS'ey, by which it appears 
that the said complainant has paid the sum of 
forty-four dollars and seventy-eight cents, for the 
taxes for the year eighteen hundred and ninety-

# 
nine, which said Discharge of Tax Lien is marked 
Exhibit 5 for the complainant. 

And I find that there is due to· the complainant 
on his mortgage, for principal, interest and taxes, 

#4 
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on this · day, the sum of One· thousand and one 
dollars and fifty-seven cents, as appears by said 
bond, mortgage and affidavit of the complainant, 
hereto annexed and making part of this m,y re-
port. 

And I further certify and report that the sched-
ule hereto annexed, marked .Schedule No. 1, and 
making part of . this my report, contains a state-
n1ent and account of the principal, interest and 
taxes due to the complainant on his siaid m,ort-
gage, to which for greater -certainty I refer. 

And I further certify that the defendants David 

10 

A. Brown, George H. Brown and Elizabeth H. 
Brown, having appeared -by William H. Brown, 20 
their solicitor, and not disputing the amount due 
the s1aid complainant, filed with me an affidavit 
made by David A. Brown, which affidavit is hereto 
annexed: 

And I furthe ·r ,certify and report that it is nec-
essary and advisable that the whole of the mort-
gaged premises •should be siold to raise and. pay 
the money so due to the complainant, together 
with the costs of this . suit. 30 

And I further certify that the· complainant is 
entitled for fees paid and expenses incurred in 
obtaining certificates of search in the offi,ce of the 
Olerk of the County of :Middles1ex arn;l New Jersey 
Supreme Court, to the .sum of twenty-seven dol-
lars and fifty-one cents, the per ·sons having made 
such searches having endorsed thereon the 

# 
am.ount of such fees paid and expenses incurred; 4o 
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and I certify further, that in my opinion sraid 
certificates of .search were nece·sis,ary for the 
proper foreclosure of the said mortgage; said 
search is marked Exhibit 6 for complainant. 

10 All of which is respectfully submitted, this 
twenty-ninth day of March, Nineteen Hundred. 

NICHOLAS W. BINDSEIL, 
1Masrter in Chancery of New 

Jersey. 

SCH 1EDULE No. 1. 

Bond bearing date the tenth day of Ap-
20 ril, eighteen hundred and ninety-three-, 

in the penal s:um of .Sixteen hundred 
dollars, conditioned for the payment of 
eight hundred dollars, at the rate of six 
per ce-ntum per annum, secured by the 
mortgage in the complainant's bill 
mentioned $800. 
Interes ·t from January 1, 1898, to 
March 29, 1900, 2 years, 2 mo_nths and 
29 days 107.87 3 

O ·Taxes for 1898, paid January 11, 

40 

1900 48.29· 
Interest to March 29, 1900, 2 
months, 18 days .63 

Taxes for 1899 to March 27, 1900 

48.92 

44.78 

1$1001.57 
NICHOLAS W. BINDSEIL, 

JVIaster in Chancery of New Jersey. 
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IN CHANCERY OF NEW JERSEY 

Between 
ROBERT ADOLPH HIBNER, 

Complainant, 
and 

CHARLES H. GARDNER, et als., 
Defendants. 

On Bill etc. 
Affidavit 

Robert Adolph Hirner, of full -age, being duly 
sworn, on his oath says, that he is the ,complain-

10 

ant in the above entitled cause. That there is due 20 
on the bond, and secured by the mortgage of 
deponent S'et out in the bill of complaint therein, 
the sum of eight hundred dollars principal, 
together with interest thereon from the first day 
of January, eighteen hundred and ninety-eight, 
amounting to one hundred and seven dollars and 
eighty-seven cents. That on the eleventh day of 
January, nineteen hundred, he paid the taxes 1 

assessed upon the property covered by his said 
mortgage for the year eighteen hundred and 30 
ninety eight, amounting to forty eight dollars and 
twenty nine cents, no part of which sum has been 
repaid him, and the whole of which, ·with inter-
est thereon from said date, amount_ing to sixty 
t:hree cents, is now due him and sec.ured by his 
said mortgage; and that on the twenty seventh 
day of March, nineteen hundred, he paid tbe taxes 
assessed against the said property for the year 
eighteen hundred and ninety-nine ·, am:ounting to 40 

., 
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forty-four doHars and seventy-eight cents, no part 
of which sum has been repaid him, and the whole 
amount of which is now due him and seeur ,ed by 
his said mortgage. 

10 And this ' deponent further says that the whole 
of said amounts- so due him for principal, interest 
and taxes, and secured by his, siaid mortgage, is 
the sum of one thousand and one dollars and fifty -
seven cents. 

20 

30 

R. A. HIRNER. 
Sworn and subscribed before me this 

29th day of March, 1900. 
Marcus , A. Brown, 

Notary Public of N. J. 

IN CHANCERY OF NEW JERSEY 

Between 
ROBERT A. HrRNER, 

Complainant, 
and On Bill, &c. 

CHARLES H. GARDNER, et als., 
Defendants. 

State of New Jersey, } ss: County of Middlesex. 

David A. Brown, of full age, being duly sworn, 
on his oatn say,s: 

40 I am one of the defendants in the above entitled 
cause, and am the owner of a one half interest in 
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the property covered by the mortgage of the 
complainant therein. I hold title hy virtue of a 
deed dated November 9, 1897, executed. by Charles , 
fl. Gardner and wife. 

Prior to the last mentioned date the said 
10 Charles H. Gardner and wife e·xecuted a mortgage 

to one William V. Carpenter, bearing date Decem-
ber 19, 1894, acknowledged January 9, 1895, and 
recorded January 9, 1895, in the office of the Clerk 
of M:iddle·sex County in Book 130 of Mortgages, 
page 239. This last mentioned mortgage was 
given without consideration, under ,an -oral agree-
ment whereby the said William V. Carpenter 
agreed to make certain advance ·s if -called for, and 
the said Charle ·s H. Gardner and wife agreed that 20 

the mortgage should s1tand as s•e-curity for such 
adv·ances if made. 

I have been informed ,and beilieve that no 
advances , ever were made, and that under the 
terms of the agreement, the said William V. Car-
pente ·r should deliver his said mortgage up to be 
cancelled, but that he improperly retains the same 
and n1akes claim to the land under it. 

The said William V. Carpenter heretofore 
began a proceeding in the Court of Chancery of 

30 

N evv Jersey to foreclose his· said pretended mort-
gage, in which suit an answer setting up the facts 
above stated was out in by myself. and my co-
owner, who were ma.de defendants · in said cause. 
The cause was set down for hearing on bill and 
an swer, and it was agreed by counsel that the 
same should be submitted on briefs, but although 40 
a year or thereabouts has since e1lapsed, no brief 

I 
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has ever been submitted by c;ounsel for the said 
William V. Carpenter, nor have any further steps 
been taken by or for him. 

And further that the said William V. Carpenter 
10 claims to have and hold a 0ertain lease on the 

property above-mentioned but the deponent saith 
that the said William V. Carpenter has not 
complied with the terms and conditions therein 
contained and this deponent verily believes the 
said leas'e ha·s been by the s,aid William V. Car-
penter broken. 

20 

D. A. BROWN. 
Sworn and subscribed before me 

the 29th day of M·arch, A. D. 1900. 
Frederick W. Coward, 

Master in Chancery of 
New Jersey. 

A true copy. 
Ferd Garretson, 

Clerk. 

( Endorsed on hack) : 

J. H. Thayer Martin, Jr. for Complainant. 
3C Master's fees 

Attendance fee 4.00 
1 :Master's Summons .80 

· DTawing Report 4.00 
1 Schedule .30 

7 fols. depositions @ 20¢ 1.40 
9 '' Report @ 3:0¢ 2.70 
6 Exhibits@ 10¢ .60 

40 $.13.80 
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(Filed April 2, 1900) 

IN CHANOE ·RY OF NEW JERSEY 

-------- --- ·-
Between 
ROBERT ADOLPH HrRNER, 

Complainant, 
and 

CHARLES H. GARDNER, et a,ls., 

Defendants. 

On Bill etc. 

Final Decree. 

This cause having been ref.erred to Nicholas W. 

10 

Bindseil, Esquire, one of the Maste-rs of this Court 20 

to ascertain and report the amount due to the said 
complainant for principal, interest and taxes, 
upon the J;nortgage held by him upon the premises 
mentioned and described in the bill of complaint 
in this cause, and whether the same is a lien upon 
the S'aid premises, and whether said premises 
should be sold togeither or in parcels, and if in 
parcels in what orde-r; and now coming on to be 
heard in the presence .of J. H. Thayer Martin, 3 0 
Jr., solicitor, and Sherrerd D·epue, of counsel, 
for the complainant, and William M. Brown, 
solicitor for and of counsel with the Jefe ,nd-
ants David A. Brown, George H. Brown, and 
Elizabeth H. Brown, and the bill of con1p1aint 
having been heretofore taken as confesi,ed against 
the defendants Charles H. Gardner, Mary G. 
Gardner, and William V. Carpenter, and it 
appearing by the· report of the said Nicholas W. 

40 Bindsei'1, bearing date on the twenty-ninth day of 
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March, nineteen hundred, that there was due to 
the complainant on the day of the making of the 
said report, on his ·said mortgage, for principal, 
interest and taxes, the sum of One Thousand and 
One Dollars , and fifty-seven Cents; that the said 

10 mortgaged premis :es are ·subject to the lien of the 
same, and that it is ne-cess:ary and advisable that 
the whole of the said mortgaged premises should 
be sold. to raise and pay the money so due as 
aforesaid to the said comp1'ainant, together with 
the costs of this ·suit; and no cause being shown 
or appearing against. the confirming of the said 
report; 

2 '.) It is thereupon, on this · Second day of April, 
nineteen hundred, by Alexander T. McGill, Chan-
,cellor ,of the State of New J ers 1ey, o-rdered, 
adjudged and decreed, and the· said Chancellor 
doth, by virtue of the powe ·r and authority of this 
Court hereby order, •adjudge and decree, that the 
taking of the said biU as -confessed, and the said 
report and all the m-a.tters and things , therein 
contained do stand ratified and confirmed, and 
that the said mortgaged premises be sold to raise 

30 and satisfy the said sum of money due to the said 
complainant, that is to say, the sum of One Thou -
sand and One Dollars and Fifty Seven Cents, to-
gether with lawful interest thereon to be com-
puted from the twenty-ninth day of March, nine-
teen hundred, being the date of the said Master's 
report, with costs to be, taxed; and that writ of 
fieri facias do issue for that purpose out of this 
Court directed to the Sheriff of the County of 

4 0 Middlesex, commanding him to make sale accord-
ing to law of the said mortgaged premises, and 
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that out of the money arising from . such sale he 
pay to the said complaina11t or his solicitor, said 
debt, interest and costs in manner aforesaid; and 
in case more money shall be raised by the said sale 
than shall ,be sufficient to answer such several 
sums, that such surplus be brought into this Court 1 o 
to abide the further order of the Court, unless 
otherwise previously disposed of by the order of 
this Court, and that the said She.riff do make 
return without delay of his said proceedings by 
virtue of the said writ. 

And it is further ordered, adjudged and decreed 
that the said defendants, Charles H. Gardner, 
Mary G. Gardner, David A. Brown, George H. 
Brown, Elizabeth H. Brown and William V. Car- 20 
pente-r, stand absolutely debarred and foreclosed 
of and from all equity of redemption of, in and to 
the said mortgaged premise-s. when sold as afore-
said by virtue of this decree. 

And it is further ordered, adjudged and decre ·ed 
that the sum of 'Ten Dollars be aUowed- and paid 
to the s•olicitor of the complainant instead of the 
retaining fee now allowed to •counsel ·by statute, 
and that the · same be included in the taxed bill of 3 o 
costs and collected with the other items of said 
bill. 

A true copy. 
Ferd Garretson, 

Clerk. 

By the Statute 

H. C. PTTNEY, 
Master. 

I 

40 



178 

BILL TO REDEEM. 

(Filed April 121, 1900) 

IN CHANCERY OF NEW JERSEY 

To the Honorable A,lex·and.er T. McGill, Chan-
10 cellor of the State · of New· J er ,sey: 

Humbly Complaining showeth unto your Honor 
your orator William V. Carpenter, of the town-
ship of Woodbridge, County of Middle ·sex and 
State of New Jersey, that on or about the tenth 
day of April in the year eighte en hundred and 
ninety-three, one Charles, H. Gardne-r, then p,eing 
the owne·r in fee simple ,of the premises herein-
after described, did together with Mary Gardner 

20 hiS: wife, party of the- firs ,t part, make, execute, 
acknowledge and deliver to the Perth Amboy ,Sav-
ings Institution party of the second part, a certain 
indenture of mortgage bearing date the day and 
year aforesaid and whereby the said party of the 
first part did grant, bargain, sell and convey unto 
s·aid party of the S'econd part its succe,ssors and 
assigns forever a certain tract of land and prem-
ises in the township of W oodbridg ·e aforesaid 
therein described as follows: All that part of the 

3 U property lying East of the land de,eded to the Port 
Reading Rail Road and North of the brook run-
ning through said property from West to East. 
Bounded North by land of J ·ames Edgar & J otham 
Coddington, Easit by lands of James Edgar and 
S. B. Hinsdale, South by the brook running from 
West to East and West by lands of the · Port R,ead-
ing Rail Road. Containing about forty acres 
more or less. Being the sam.e lands eonveyed to 

4 O said Gardner by Lewis :M. Van Sickle by Deed 

# 
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dated July 15·, 1892, recorded in Middlese ·x County 
Clerk's Office in hook 251 of deeds at page 545. 
'Together with all and singular the tenements, 
hereditaments and appurtenances thereunto be-
longing or in any wise appertaining, and the 
reversion and reversions ·, remainder and remain- 10 
ders, rents, issues, and profits 1 thereof: And also 
all the estate, right, title, interest, use, property, 
possession, claim and de·ma.nd whatsoever, as well 

#2' I# 
in law as in equity, of the party of the first part 
to the said indenture of mortgage, and every part 
and parcel thereof, with the appurtenances; To 
have and To Hold the therein ahove granted and 
described premises, ·with the appurtenances unto 20 
the said party of the · second part its , succes·sors 
and assigns to their own proper use, benefit and 
be:hoof for ever; Provided Always, and the said 
indenture of mortgage was therein declared to be 
upon this exp-ress condition, that if the said party 
of the firS't part to the said indenture of mortgage 
their heirs e·xecutors or administrators should 
well and truly pay, or cause ·to be paid, unto said 
party of the second part its successors or assigns 

80 the sum of eight hundred dollars with interest 
thereon at the rate of six per cent pe·r annum as 
provided in the , condition of a certain bond in the 
penal sum of sixteen hundred dollars bearing 
even date with said mortgage and given by said 
Charles H. Gardner to ·said Savings ·Institution, 
according to the true intent and meaning thereof, 
then the said indenture -of mortgage, and the es-
tate, thereby granted, should cease, determine, aud 
from thenceforth be null and void. And your ,l:O 

I 
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orator further shows that after the execution of 
the · said indenture of mortgage, the s-ame was in 
due form of law acknowledged by the s•aid Charles , 
H. Gardne ·r and wife before an officer authorized 
to take ackno·wledgments of such instruments · 

10 under the laws of this State and duly registered 
in the office of the Clerk in and for the s,aid 
County of Middlesex in Book 123 of Mortgages, 
page 33 on the twelfth day of April in the year 
One Thousand Eight Hundred and Ninety-Three. 

20 

30 

And · your orator further shows that afterward 
on or about the tenth day of October in the year 
eighteeen hundred and ninety-nine the said The 
Perth Amboy Savings Institution by deed of 
assignment bearing date the day and ye·ar last 
mentioned did assign transfer and s,et over the 
said indenture · of mortgage and bond ·accompany-

# 
ing the same and all moneys due or to become due 
thereon to -one Robert Adolph Hirner absolutely 
which deed of as·signme ·nt was duly proven by the 
oath of the subscribing witness before an officer 
authorized under thei laws- of this State to take 
such proof, and thereupon duly recorded in the 
office of the Cle·rk of said County of Middlesex 
on the twelfth day of October in said last men-
tioned year in Book '' T '' of •assignments of m·ort-
gages at page 617. 

And your orator further shows that on or about 
the twenty-first day of September in the year 
eighteen hundred and ninety-three, the said 
Charles H. Gardner by indenture of lease bearing 

40 date the day and year last mentioned between the 
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said Charles H. Gardner of the first part and your 
Ora tor of the second part did demise and lease 
unto your orator all the lands above described 
( the party of the first part reserving the right 
and privilege of mining clay from a ,continuation 
of the excavations made for that purpose) with lO 
the appurtenances · and the sole and uninterrupted 
use and occupation thereof for the term •of ten 
(10) years from the date of lease for the yearly 
rent of one half the · products of said farm land 
less- one dollar and fifty cents for each load of 
manure delivered on .said land by party of the 
second part. And the party of the · second part did 
agree to pay to said party of the first part or his 
as-signs the said yearly rent of one half of the 20 
products and further did agree not to relet or 
underlet the whole or any part of said premises 
nor assign said lease, nor use or permit any part 
thereof to be used for any other purpose than 
farn1 use; and at the expiration of said term to 
yeild up the peaceable possession thereof to said 
party of the first part or his assigns; all of which 
will more fully and particularly appear hy re.fer-
ence to said lease executed in duplicate by the said 30 
parties, one of which duplicate is in the hands of 
your orator ready to be produced and proven as 
this Court may direct. 

#4 # 
And your orator further shows that..afterward , ., 

z j 

on or about the nineteenth day of December in the i' 

year eighteen hundred and ninety-four, the said 
Charles H. Gardner made · and executed under his 
hand and seal and delivered unto your orator, his 40 

I 
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certain bond or obligation bearing date the day 
and year last aforesaid, whereby he the said 
Charles H. Gardner did acknowledge himself to 
be held and firmly bound unto your orator in the 
penal sum of seven thousand dollars to be paid 

10 to your orator, to which payment the said Charles 
H. Gardner did bind himself his heirs, executors 
and administrators firmly by said obligation 
sealed with his seal and dated as afores ,aid, sub-
ject nevertheless- to the condition thereunder 
writ.ten that if said Charles H. Gardner his heirs 
exe-cutors or administrators should well and truly 
pay, or cause to be paid, unto your orator his 
executors administrators or as:signs the just and 

2 1 full sum of three thousand and five hundred dol-
lars on the nineteenth day of December in the year 
eighteen hundred and ninety-nine with inte,rest at 
the rate of six per centum per annum paya:ble 
semi-annually without fraud or delay, then said 
obligation should be void. -

And it was further thereby e,xpressly agreed 
that should any default be made in the payment of 
said interest or any part thereof on any day 

30 whereon the same wa.s made payable as above 
expressed, or should any tax, assessment, water-
rent or other 1nunicipal or g·overnmental rate, 
charge, impnsition or lien be thereafter imposed 
or acquired upon the premis ·es deseribed in the 
mortgage , accompanying said bond, beeome due 
and payable and remain unpaid and in arrear, the 
said interest for sixty-or said tax, assessment, 
water-rent or other rate ,charge, imposition or lien 

40 for ninety days, then after the lapse of said pe-r-
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iods as the case nright be the · said principal sum 
·with all arrearage of interest should at the option 
of your orator or his , legal representatives become 

#5 # 
due and payable, although the period first limited 
for the pay111ent thereof might not then have 10 
expired. 

And your orator further shows that the · said 
Charles H. Gardner together with said Mary 
Gardner, his wife, in order to secure payment of 
the s·aid ·sum of thirty-five hundred dollars and 
interest thereon as provided in the condition of 
said obligation as, last above •set forth, executed 
and delivered to your orator an indenture of mort- 20 gage bearing· an even date · with the said obligation 
and made by the said Charles H. Gardner and 
wife of the first part and your orator of the second 
part, whereby, the said party of the first part did 
grant, bargain sell and convey unto your orator 
of the se·cond part all the said lands and premises 
above n1entioned and described and previously by 
them m.ortgaged as aforesaid to ,said The Perth 
Amboy Savings Institution; Together with all and 
singular the tenements, hereditaments and appur- 30 
tenances thereunto belonging or in any wise ap-
pertaining, and the reversion and reversions, 
remainder and ren1ainders, rents issues and prof-
its thereof; And also all the estate, right, title, 
interest, use, property, possession, dai1n and 
demand ,vhatsoever, as ,vell in law as in equity, 
of the party of the · first part to the said indenture 
of n1ortgage, and every part and parcel thereof, 
with the appurtenances; To have and to Hold, the 40 
therein above granted and described prem1se ·s, 

I 
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with the appurtenances unto your orator, the said 
party of the second part his heirs and as·signs to 
his and , their own proper use, benefit and behoof 
forever; Provided always, and the said indenture 
of n1ortgage was therein declared to be upon this 
express condition, that if the said party of the 
first part to the said indenture of mortgage their 
heirs, executors, or administrators , should wen 
and truly pay, or cause to be paid, unto said party 
of the second part ( your orator) his certain attor-
ney or attorneys, executors, administrators or 
assigns, the said sum of money mentioned in the 

# 
condition of the aforesaid bond or obligation, with 
the · interest thereof, at the time and in the manner 
me·ntioned in the said condition, according to the 
true intent and meaning thereof, then the said 
indenture of mortgage, and the estate thereby 
granted, should cease, determine and from thence-
forth be null and void. And your orator further 
shows that after the· execution of the s,aid inden-
ture of mortgage, the same was in due form of 
law acknowledged by the said Charles H. Gardner 
and wife before Leslie Lupton, Esquire, a Master 
in this Honorable Court, and thereupon duly 
recorded in the office of the Clerk in and for the 
said County of Middlesex in Book 130 of Mort-
gages page 23·g. on the ninth day of January in 
the year One thousand eight hundred and ninety-
fi.ve·; as by the certificate of the Clerk of the said 
County, endorsed on the said indenture of mort-
gage, more fully appears, and to which your or-
ator for greater certainty, begs leave to refer, if 
it be neces ·sary so to do, as also to said indenture 
of mortgage. 
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And your orator further shows that afterward 
on or about the ninth day of November in the year 
eighteen hundred and ninety-seven, the said 
Charles H. Gardner and Mary his wife hy their 
deed bearing the date last mentioned, did grant, 
bargain, sell and convey all of the said mortgaged 10 
premises or all their right title and interest 
therein ( the saine being ,subject to the mortgage · 
and lease so as aforesaid made by said Gardner 
to your orator) to David A. Brown and George 
H. Brown and their heirs and asisigns forever, 
which deed of conveyance was on the tenth day 
of N ove·mber in said last m.entioned year 
recorded i11 the office of the Clerk of said County 
,of Middlesex in Book 296· of Deeds at page 210. 20 

And your orator further shows that your orator 
upon receiving the lease so as aforesaid made to 
him by the· ·said Gardner soon after the date 
thereof, entered upon said demised and mort-
gaged premises · under said lease and proceeded to 
farn1 and ,cultivate and mow and gather hay 

#7 # 
thereon, and continued ·so to o,ccupy, possess and 
enjoy the same for farming purposes , under and 30 
by virtue of said lease and the estate thereby 
granted from thenceforth until after the said 
conveyance of said premis-es by said Gardner and 
wife to said David A. Brown and George H. 
Brown, but that the said David A. Brown and 
George H. Bro ,wn having obtained said convey-
ance ,vith actual knowledge and full notice of the 
said lease and of said mortgage and of all your 
orator's rights thereunder, nevertheless thereaf- 40 
ter wrongfully entered upon said premises and 

I 
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ejected and dispossessed your orator there.from, 
and kept and withheld the posse ,s,sion thereof 
against your orator disputing and denying his 
rights thereto under said lease · and under said 
mortgage, so that your orator was compelled to 
and in fact did bring an action of ejectment in the 
Supreme Court of this State against the said 
David A. Brown and George M. Brown for the 
recovery of the posse ssicn of said premises, and 
that your orator caused summons to he issued out 
of ·said Court in ·said action of ejectment on the 
fifteenth day of July in the year eighteen hundred 
and ninety-nine returnable the first day of August 
then next which was duly served upon the said 
David A. Brown and George H. Brown defend-
ants in said action, whereby your orator de,manded 
of them the said defendants the possession of all 
of the said demi ,sed and mortgaged premises ,; and 
that the said defendants duly pleaded to said 
action in the form prescribed for that purpose by 
the statute of this .State concerning the action of 
ejectment, that they were not guilty of the injury 
whereof your orator as ,such plaintiff had 
com,p1ained in his said declaration i1or of any part 
thereof, and that issue wais the,reupo,n joined in 
said action and the same · came on to be tried at 
the September tern1 of the Middlesex County Cir-
cuit of said Supreme Court before the Honorable 
Gilbert Collins, one of the Justices of said Court 
and was duly tried before the said Justice by 
consent, a jury being waived by ,said parties, and 

# 
upon said trial your orator as plaintiff offered in 
evidence and relied upon the said lease from said 
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Charles I-I. Gardner to your orator above set forth 
and offered .no other evidence in support of said 
aiction, and the said Justice thereupon found aTod 
decided that the ,said lease wa·s valid and effectual 
and in full force according to, the terms thereof, 
and that your orator by virtue thereof was then 10 
entitled to a leas ·e-hold estate and unexpired term 
of years in ·said premises, and to the possession 
of ·said premi sos as against said David A. Brown 
and George H. Brown; and postea havin g been 
accordingly signed by said Justice and duly filed 
that the said defendants were guilty of the injury 
in said dedaration alleged against them, judgment 
thereon was duly entered in favor of the plaintiff 
and against the defendants on the eighth day of 20 
November in the year eighteen hundred and nine-
ty-nine, that the plaintiff ( your orator) recover 
his unexpired term in the said premise ·s against 

· the said David A. Brown and George H. Brown 
together with his costs of suit, which said judg-
ment still remains in full force and effect, not in 
any vvay reversed or set aside, nor have any 
proceeding ~s for that purpose been brought. 

And your orator insists that the said judgment 30 
is conclusive and is a bar and estoppel against 
said David A. Brown and George H. Brown as to 
the validity of said lease, and conclusively estab-
lishes as against them, that yo~:ir orator was at 
the , date of said judgment entitled to an estate 
for years in said pren1ises and to the possession 
of said premises by virtue of said lea;se. 

And your orator further shows that on or about 
the nineteenth day of January in the year nine- 40 
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teen hundred, the said Robert Adolph Hirner be-
ing the owne-r of the said fir,st mentioned inden-
ture of mortg·age so as aforesaid made by said 
Gar<1ner and wife to the · Perth Amboy; Saving :s 
Institution and by said Savings Institution as·-
signed to said Hirner, filed his bill of ,complaint. 

' in thi •s Court against the said Charles H. Gard-
ner and 1\1:ary his · wife, David A. Brown, George 
H. Brown and Elizabeth his wife• and your orator 
defendants, for a foreclosure of :said mortgage 
and sale of said mortgag·ed premises for the pay-
ment of the moneys due thereon with the costs and 
.Sheriff's fees according to the usual cours ·e .and 
practice of this Court in such cases; and that in 

'#9 
said .bill to foreclosure the said lease of said prem-

# 
ises made to your orator by said Charles H. G-ard-
ner dated the twenty-first day of September, A. 
D. 189'3 for ten years from. said date, and .also the 
said mortg ·age cove-ring said premises made to 
your orator by said Gardner and wife dated the 
nineteenth day of December, A. D. 1894 and rec-
orded in Book 130 of mortgages for Middlesex 
County at page 239, and also the s-aid judgment in 
ejectn1ent recovered by your orator against said 
David A. Brown and George H. Brown on the 
eighth day of November, A. D. 1899· were · set forth 
and your orator was made a party defendant in 
said •cause by reason of his interest in said mort-
gaged premises under said lease, mortgage and 
judgment; and the ticket served upon your orator 
with the subpoena to answer said bill to foreclose, 
so stated accordingly. 
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And your orator shows that subpoena to an-
swer the said bill to foreclose was duly is,sued 
and returned served upon all of said parties de-
fendant, and that thereafter such proceedings 
were had in said cause that final decree therein 
was n1ade in the usual form on or about the ,sec- 10 
ond day of April instant, whereby it was ordered 
adjudged and decreed that a certain Master's · re-
port theretofore made and filed in said cause by 
which it appeared that there was due to said com-
plainant on the date of said report the sun1 of one 
thousand and three dollars and ,seventeen -cents 
for principal and interest on his ·said mortgage 
and -certain taxes on said mortgaged premises , 
theretofore paid by said co,mplainant should 20 
stand ratified and confirmed, and that said mort-
gaged premises be sold to raise and satisfy said 
sum. so due to the complainant together with in~ 
terest thereon and his · -costs, of suit, and that a 
writ of fieri fa.crias should issue to the Sheriff of 
Middlesex County commanding him to make sale 
aceording to law of said premises, and that out 
of the 1noneys arising from such sale he pay to 
the con1plainant or his solicitor his said debt and 
interest and his costs taxed at one hundred and 30 

fourteen dollars and seventy-six cents, and that 
if the proceeds · of said sale should be more · tha:q 

#10 # 
sufficient to answer such payments, that the sur-
plus- be brought into this Court to abide the fur-
ther order of the Court unless otherwise pre-
viously disposed of by order of this Court; and 
it was thereby further ordered, adjudged and de-
creed that the said defendants · stand absolutely 40 
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debarred and £,oreclo-sed of and from all equity 
of redemption of in and to the said mortgaged 
premises when sold as aforesaid by virtue of :Said 
decree. 

1 o And your orator furthe,r shows that on the 
seventh day of April instant (1900) your orator 
with his counsel Alan Strong visited the office of 
J. H. Thayer Martin, Jr., the Solicitor of the said 
co.mplainant at Newark by previous appointment 
for the purpose of paying or tending the amount 
due upon said m.ortgage and decree, and that your 
orator through his said counsel then and there 
did produce and tender unconditionally to the said 

20 ,Solicitor of the Complainant the sum of eleven 
hundred and ·seventeen dollars and ninety-three 
~ents, which was , the amount then claimed by said 
Solicitor of the complainant as due at that time 
for principal and interest and costs upon said 
decree. 

That said sum of eleven hundred and seventeen 
dollars and ninety-three cents was then and there 
by your orator and by his said counsel counted 
out in the presence and view of said Solicitor of 

3c the con1plainant and laid upon the table before 
him, your orator's counsel at the same time stat-
ing to the said Solicitor of the complainant that 
the same was thereby tendered in payment of the 
moneys due on said decree on behalf of your ora-
tor and in the exercise of his right to redeem said 
premises from said mortgage and decree by rea-
son of his leasehold interest in said premises un-
der said lease from said Gardner and also by 

40 reason of his n1ortgage covering said premises as 
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above set forth, and claiming as the effect of such 
payments to be subrogated to the rights of said 
complainant; but that no receipt for such pay-
ment was asked or mentioned, nor even the sur-
render of any papers .by said complainant. 

#11 # 10 

'That the said solieitor of the complainant upon 
such tende,r being nia.de (and having observed the· 
counting of the , n1oney) acknowledged that the 
amount so tendered was correct and was the full 
amount due upon the ·said decree for debt and 
costs and intere :st t,o that time, but refused to 
receive the ·same, stating as the ground of such 
refusal that the said David A. Brown and George 
I-I. Brown had by an answer filed in said cause 20 

denied the validity of said lease to your orator 
and also of your orator's said n1ortgage, in view 
of which ans -wer and denial ,of your orator's in-
terest in said premises the said solicitor of the 
complainant further stated that he ( on behalf of 
said complainant) declined to recognize any right 
in your orator to redeem said premises from said 
mortgage until such right should have been judi-
cially established; and upon the attention of said 30 
solicitnr being called to the fact that the validity 
of your orator's said lease ·-hold estate had had 
been conclusively established as against the said 
David A. Brown a.nd George H. Brown by the 
said judgment in ejectment, he admitted that he 
knew of the said judgment and that no proceed-
ings had been taken to set it aside, and n1erely 
said that he was informed that s,ome such pro-
ceedings were contemplated to• he taken. 

I 

40 
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And your orator further shows that at all times 1 

since the said tender, he has been ready and de-· 
sirous to pay the said sum due to the said R,obert 
Adolph Hirner on the said decree, and that he 
·has kept the said sum of eleven hundred and 

10 seventeen dollars and ninety-three cents in hand 
for that purpose, and that he hath upon filing 
thi ,s bill of complaint paid the said sum to the 
Clerk of this Court f.or the benefit of the said 
complainant in said foreclosure suit and in satis-
faction of said decree. 

And your orator insists that both by virtue of 
his estate for years and unexpired term in the 

20 
said premises under the said lea:Se thereof so, as 

#12 i# 

30 

40 

aforesaid made t,o your orator by said Charles 
H. Gardner dated the twenty-first day of .Septem-
ber, A. D. 1893 for ten years · from that date (and 
which is still) subsisting and in full force and 
e.ffec.t)i and by virtue. of the said mortgage for 
thirty-five hundred dollars and intere 1st so as 
aforesaid made and given to your orator by said 
Gardner and wife dated the nineteenth day of 
Dece·m.ber, A. D. 1894, ( the principal of which is 
still ,vholly unpaid with interest thereon from the 
elate of said mortgage), your orator is entitled 
in equity to redeem said premises from the said 
prior .mortgage of said Robert Adolph Hirner 
and from the decree thereon by which, unless he 
shall be stayed and prevented by the ,order or 
process of this Court, the said Hirne-r threatens 
and intends to wholly foreclose and cut off and 
extinguish your orator's said several rights in-
tere ·sts and estates in said lands and to deprive 
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your orator o.f .all benefit thereof; and that upon 
such payment made your orator is entitled to be 
fully subrogated and ,substituted to all the rights 
of said Robert Adolph IIirner by virtue of said 
decree. 

In tender consideration whereof and forasmuch 
as your orator is without remedy in the premise-s 
except in this Honorable Court where matters 

10 

of this nature are properly cognizable and reliev-
able, to the , end there£ ore that the said Robert 
Adolph Hirner, David A. Brown, George H. 
Brown and E1iz.abeth his wife may without oath 
full true direct and perfect answer make to all 
and singular the premises , a.s fully and particu- 20 
larly a·s though the same were here again repeated 
paragraph by paragDaph, and they thereunto 
particularly interrogated, and that it may be de-
creed by this Honorable Court that your orator 
is e.nti tled to red-eem said premise ·s from ·said 
prior mortgage and decree thereon and that the 
money ,so as· aforesaid paid by your orator to the· 
Clerk of this court for that purpose be so .applied 
and be declared and decreed by this court to have 
o,pera ted a;s a full and complete redemption in 3 0 
favor of your orator from said. decree and mort-
gage and that it n1ay be further declared and de-

#13 # 
creed that by virtue of such payment and redem .p-
tion your orator be fully subrogated and substi-
tuted to all the rights of said Robert Adolph Hir-
ner under his · ,said bond and mortg·age and decree 
and for the purpose of enforcing repayment of 
the moneys so paid by your orator, and that ex- 40 
€cution upon said decree may if necessary be is-
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sued in the name of said Hirner but for your ora-
tor's bene.fit and under his control, and that the 
said bond and mortgage made by ,said Gardner 
to said The Perth Amhoy Savings Institution and 
by said Institution as·signed as aforesaid to said 

10 .Hirner may be delivered by said Hirner to your 
orator uncanceled together with the said assign-
ment thereof, and that your orator may if neces-
sary be empowered to use the name of said Hir-
ner for the purpose of enforcing said bond 
against said Gardner, and that your orator may 
recover his costs of this ,suit against said defend-
ant; and that your orator may have such other 
or further relief in the premis ·es as to your Honor 

20 shall seem meet and ·shall be agreeable to equity 
and good conscience. 

May it please your Honor the premises con-
sidered to grant unto your orator the States writ 
of subpoena issuing out of this Honorable Court 
and under the s·eal thereof to be directed to the 
said Robert Adolph Hirner, David }...., Brown, 
George H. Brown and E:lizabeth his wife, defend-
ants, therein, and therein commanding them and 

3 c each of them on a certain day and under a cer-
tain penalty therein to be inserted to be and a p-
p ear before your Honor in this Honorable Court 
then and there to answer all and singular the 
premises and to stand to abide by and perform 
such order and decree therein as to your Ho,nor 
shall seem. meet and shall be agreeable to equity 
and good cons,cience. And your orator will ever 
pray, &e. 

40 ALAN H. & THEODORE S'TRONG 
Solicitors for & of Counsel with Oomplaina.nt. 

A True Copy 
Ferd Garretson 

Clerk 
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(F'iled Apr. 12, 1900) 

IN CHANCERY OF NEW JERSEY 

Between 
WILLIAM V. CARPENTER, 

Complainant, 
and 

RoBERT AnoLPH HrRNER, et al. 
Defendants. 

On Bill to Re-
deem Order. 

Upon reading and filing the bill of complaint 

10 

in the above entitled eausB, it is on this twelfth 20 
day of April in the year nineteen hundred •on 
motion of Alan H. & Theodore .Strong of Counsel 
with ,complainants ordered, that the said complain-
ant have leave to pay to the Clerk of this Court 
the sum of eleven hundred and seventeen dollars 1 

and ninety-three cents in support of the tender 
of said sum alleged in said bill to have heen made 
hy said complainant in redemption of the decree 
of foreclosure in a cause between said Robert 
Adolph Hirner, complainant, and Charles H. 30 
Gardner and others, defendants; and that upon 
such payment being made the same be deposited 
to the c.redit of this cause there to remain until 
the further order of this Court. 

A True Cop.y 
Ferd Garretson 

Clerk 

By the Statute. 

H. C. PITNEY, 
Master. 

40 
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(Filed May 2, 1900) 

IN CHANCERY OF NEW JERSEY 

10 Between 
WILLIAM V. CARPENTER, 

Complainant, 
and 

RoBERT ADOLPH HIRNER, et al. 
Defendants. 

On Bill &c. 
Order For 
Payment of 
Money out 
of Court. 

The complainant in the above· entitled caus ·e 
20 having hereto£ ore, on the twelfth day of April, 

nineteen hundred, paid into this Court the sum of 
eleven hundred and seventeen dollars and ninety 
three , cents , for the use of the defendant Robert 
Adolph Hirner; and the said Robert Adolph Hir-
ner having appeared by his solicitor, J. H. Thayer 
Martin, Jr., and now making application for the 
payment of the ·said sum of money to him; and 
Alan H. & Theodore Strong, solicitors · for the 
said complainant, ,consenting hereto; 

30 
It is, on this second day of May, nineteen hun-

dred, on motion of J. H. Thayer Martin, Jr., soli-
,citor for the said defendant Robert Adolph Hir-
n er, ordered that the Clerk of thi ,s Court do pay 
to the said J. H. Thayer :Martin, Jr., as solicitor 
for the said Robert Adolph Hirner, the said sum 
of money, with all interest accrued there ·on. 

And it is further ordered that upon payment 
40 being made as l!foresaid, the said Robert A. Hir-
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ner shall deliver to the complainant or hi,s soli-
citors the bond and. mortgage in said bill men-
tioned, uncanceled, together with the assignment 
thereof to said Hirner; and that thereupon the 
hill of complaint in said cause shall he dismissed 
ats against the said defendant, RO'bert Adolph 10 
Hirner, without costs to either party as against 

I 
the othe-r. 

W. J. MAGIE, 
c. 

We consent to the making and entry of the 
above order. 

ALAN H. & THEODORE · STRONG, 20 

A True Copy 
Ferd Garretson 

Clerk 

Solicitors , for Complainant. 
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(Filed May 22, 1900) 

IN CHANCERY OF NE .W JERSEY 

10 Between 
w ILLIAM V. CARPENTER, 

Complainant, 
and 

RoBERT AnoLPH l-IIRNER, et al. 
Defendants. 

On Bill &c. 
Or.der Dis-
missing Bill. 

An order having heen made in this -cause on 
20 the application of the defendant, Robert A. Hir-

ner, for the payment to ·said defendant of the 
money,s· heretofore paid into Court by the said 
complainant, and upon such payment being made 
that the said defendant deliver to the -complain-
ant or his ·solicitors the bond and mortgage in 
said bill mentioned uncanceled together with the 
assignment thereof, and that thereupon the bill 
of complaint in said cause be· dismi ,ssed as against 
said defendant, Robert A. Hirner, without costs 

30 to either party as against the other; and payment 
of said money having been made to said Robert 
A. Hirner and said paper ,s· having be·en by him 
delivered as directed by said order, and none of1 
the other defendants having appeared in said 
cause; 

It is therefore ,on this twenty-second day of 
~1:ay in the year nineteen hundred on motion of 

-10 Alan H. & Tneodore .Strong, of Oounsel with 
complainant, ordered that the said bill -of -com-
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plaint be and the same is here ·by dismiS'sed as to 
all of the defendants therein named without costs. 

A True Copy 
Ferd Garretson 

Clerk 

W. J. MAGI 1E, 
C. 

F ,oreclosure searches filed March 25th, 1900, 
not printed. 

Subpoenas to answe,r and tickets · showing serv -
ice on all defendant •s, not printed. 

Appearance for David A. Brown, George H. 

10 

Brown, and Elizabeth H. Brown, defendants, by 20 
William M. Brown, solicitor, not printed. 

Stipulation extending time to answer for David 
A. Brown, George H. Brown and Elizabeth H. 
Brown, not printed. 

BILL FOR RELIEF. 

(Filed January 3·, 1898) 

To the H ono-rable Alexarnd:er T. McGill 
Cha<n,oeUor of the State of New .J ersey 1

: 

30 

Humbly complainant showeth unto~ your Honor, 
your orators David A. Brown and George H. 
Brown, of the Township of Woodbridge, in the· 
County of Middlesex, and State of New Jersey. 
That on the ninth day of November in the year 40 
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Eighteen hundred and ninety-seven, your orators 
purchased of Charles , H. Gardner and Mary G. 
Gardner, his wife, certain lands- and real estate • 
in the said ·Township of Woodbridge ·, County of 
Middlesex aforesaid, described as follows: 

Being hounded as follows: On the west by prop-
erty of Albert D·. Brown, Port Reading Rail Road 
and Estate ,of Jonas Coddington; on the North 
by lands of the E-sta.te of Jonas. Codington and 
lands of James Edgar; on the East by lands · of 
James Edgar and property known as the Honer 
E·state; on the So,uth by land of Mary G. Gard-
ner and Albert D. Brown. Being the ,same lands 

20 conveyed to Charles H. Gardner by Lewis Van 
Sycle, the same being subject to a mortgage of 
Eight hundred dollars, held by the Perth Amboy 
Savings Bank of _Perth Am.boy, N. J. 

3C 

That the said Charles H. Gardner and Mary 
G. his wife, made and executed a deed of -convey-
ance for said lands, to your orators, bearing date 
on the 1said Ninth day -of November, in said year 
and delivered the same to your orators, who there-
upon took pos.s·e-ssion of said premises and caused 
said deed to he· recorded in the · Clerk's office-of 
the County of Middlesex, in Book 2916 of Deeds 
page 210 &c. 

That said deed contained full covenants . of war-
ranty, subject to a mortgage of Eight hundred 
dollars, held by the Perth Amboy Savings ,Bank, 
and is now in your orators pos 1s.ession ready to 
be produced and pr ,oved, and to which for greater 

40 certainty your orators beg leave to refer. 
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Your orators further show that on the nine-
teenth day of December, in the year Eighteen 
hundred and ninety four, the s-aid Charles H. 
Gardner and Mary G. his wife, made and €Xecuted 
to a certain mortgage upon the property in this 
bill described to one William V. Carpenter, ,of the lO 
said Township of vV,oodbridge, County of :Middle-
sex and State of New Jersey, for the sum of Three· 
thousand five hundred dollars, conditioned for the 
payment of ,said sum on the nineteenth day of 
December, in the year One Thousand Eight Hun-
dred and Ninety-nine, with interest on the same 
at the rate of six per cent per annum, payable 
,semi -annually. 

That said mortgage was afterwards delivered 
to the said William V. Carpenter by the said 
Charles H. Gardner and recorded in the Clerks , 
office of the Conn ty of Middle ·sex in Book 130 of 
Mortgages page 239 &c. 

Your orators further show and charge the truth 

20 

to be that said Mortgage was given without con-
sideration, that no part of said sum of three thou-
sand five hundred dollars was , ever paid by the 30 said William · V. Carpenter to the ·said Charles 
H. Gardner nor to any one upon his behalf, and 
that no interest was ever paid to the said Car-
penter and none · was , ever demanded, either of 
the said Gardner or from your orators. 

Your orators further show that although said 
Mortgage was duly recorded in the office of the 
Clerk of the County of Middle ,sex, at the time of 
the conveyance to your orators as herein set forth, 40 

I 
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your orators had no actual knowledge of said 
mortgage. 

That as soon as your orators learned · of the 
existence of said mortgage they at once reque ·sted · 

10 the ,said Carpenter to surrender the same to your 
orators so that it might be cancelled of record, 
but that he-has refused so to do. 

Your orators further show and charge the truth 
to be that although said m.ortgage is without 
validity and void, yet while it remains uncan-
•celled of record it creates a cloud upon your ora-
tors title to ·said property. 

I 

20 
In tender consideration whe·reof, and forasmuch 

as your orators are without adequate legal 
remedy in the premises, and can only obtain re-
lief in this Honorable Court where matters . of this 
nature are properly cognizable and relievable; 

3C 

To the end therefore that the said William V. 
Carpenter may to the best and utmost of his 
knowledge, information and belief full, true and 
perfect answer make · to all and singular the mat-
ters aforesaid and that as fully and particularly 
as if the same were here repeated, and he dis-
tinctly interrogated thereto, and more especially 
that he state what consideration if any wais given 
by him for said mortgage. 

And that the said mortgage may be decreed to 
be without consideration, illegal and void, and 
may be cancelled ac,cordingly. 

And that your orators may have such further 
110 and other relief in the premises as the nature of 
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the case may require and as shall be agreeable · 
to equity and good conscience. 

May it please your Honor the premises con-
sidered to grant unto your orators the State ·'s 
writ of Subpoena, issuing out of and under the 
seal of thi ,s Honorable Court to be directed to the 1 O 
said William V. Carpenter, commanding him by 
a certain day and under a certain penalty therein 
to be expressed to be and appear before your 
Honor in this Honorable Court, then and there to 
answer all and singular the said pre ·mises and to 
stand to, abide by and perform such order and 
decree therein a,s to your Ho,nor shall ·seem meet, 
and shall be agreeable to equity and good con-

20 science. 

And your orators as in duty hound will ever 
pray, etc. 

VAIL & WARD 
Solicitors for and of Counsel with 

the Complainant. 
A True Copy 

Ferd Garretson 
Clerk 

OPINION BY ·THE CHANCELLOR. 

( Filed N ovem.ber 1, 1898) _ 

HEAD · NOTE 

30 

G mortgaged his lands to C, "to", in the lan-
guage of the bill, '' secure and preserve the said 40 

I 
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property ( to the '' amount of ,said mortgage) from 
any losses which said G might '' thereafter in-
cur", and thereafter ,conveyed them to B-C r,e-
fuses to cancel the mortgage · and B s·eeks to have 
the mortgage set aside by the decree of this court. 

10 HELD that if the language of the bill means , that 
the purpo ,s.e of 1naking the mortgage was to de-
fraud the creditors of G, B taking conveyance 
from him and ,succeeding to his rights only, will 
not be sided by the decree of this court, and if 
such be not the meaning of the language of the 
bill, that the language is uncertain, vague and in-
determinate in its . statement of a material fact, 
upon which the right to relief depends and that, 

20 in either case, the bill i1s: bad upon demurrer. 

DAVID A. BROWN and 
GEORGE H. BROWN 

vs. 

WILLIAM v. CARPENTER. 

ON DEMURRER TO BILL. 

30 Mr. Alan H . .Strong fo,r the Demurrant. 

Mr. B. A. Vail for the Complainants. 

THE CHANCELLOR. 

The bill states this cas ·e: That on the ninth day 
of November 189T the complainants purchased 
from Charles H. Gardner and Mary his wife, cer-. 
tain lands in Woodbridge Township, Middlesex 

40 County, subject to a mortgage of $800 held by the 
Perth Amboy .Savings Bank, which lands were on 
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that day conveyed by Gardner and wife to them 
by deed with covenant of warranty subject to the 
$800 mortgage; that before then, in 1894, Gard-
ner and wife had executed and delivered to Wil-
liam V. Carpenter a mortgage f,or $3,500 upon 
the same lands, conditioned for the payment of IO 
the $3,500 on the 19th of De,cemher 1899, with in-
terest at six per cent per annum payable semi-
annually and that mortgage was recorded before 
the conveyance of 1897 to the complainants; that 
the mortgage wa,s: given to Carpenter to s-ecure 
him against any obligation he might thereafter 
incur or become liable for in behalf of Gardner, 
for and m.oney Carpenter might from time to time 
advance to Gardner at his request, ''and'', in 20 
the lang-uage of the ; bill, '' to secure and pre-
serve the said property ( to the · amount of '' said 
mortg-age) from any losses which the said Gard-
ner might "thereafter incur"; that no obligations 
were ever incurred by Carpenter for Gardner 
and no money was ever paid or advanced by Car-, 
penter upon the mortgage; that the mortgage was 
not intended as a gift and that no consideration 
ever passed from Carpenter to, Gardner therefor; 3 0 that the con1plainants had no actual knowledge 
of the mortgage at the · tin1e of the conveyance 
of the Jands to them and that Carpenter will not 
surrender the m.ortgage to he cancelled. The 
prayer is that he be compelled to do so. 

-· 
It is objected by the demurrer, in the first place, 

that Gardner and his · wife ,should be parties to 
the suit and, in the second place, that the · allega-
tion that the mortgage · was given to Carpenter 4·0 
to '' Secure and preserve the said property ( to 
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the "amount of said mortgage) from any losses 
which the said '' Gardner might thereafter in-
cur", imports that the mortgage wa•s intended 
between the parties to it, as, a fraudulent cover 
or shie1d of the property mortgaged against the 

10 claims of prospective creditors of Gardner to its 
amount, and being so intended by both mortgagors 
and mortgagee, will not be relieved ag·ainst in 
equity, at the instance of Gardner for those who 
n1ay hold unde-r him. 

It is not perceived that Ga~dner and his wife 
are necessary parties to the suiL They have 
parted with all interest in the property. It does 

20 
not appear that any personal obligation attends 
the mortgage · and it is not •suggested that a decree 
of any kind can be made against them or either 
of them. 

The principal insistern~e has been upon the 
second, ground of demurrer. The mortgage was 
not a gift by Gardner and wife to Carpenter. No 
eonsideration was paid for it. It was executed 
and delivered to answer three purposes, (a) to 
secure Carpenter against obligations to be· as-

3 o sum.ed for Gardner, (b) to ,secure Carpenter for 
money to be advaneed for Gardner and ( c) to 
secure and prese-rve the property covered by the 
mortgage to the value ,of $3,500 from losses that 
Gardner might thereafter incur. The first in-
quiry is as to the 1neaning of the language in 
which the purpose '' ( c) '', is expressed in the bill. 
The demurrant clain1s that its· meaning is that 
the mortgage was designed by the mortgagors 

·10 and mortgagee to be a protection for Gardner 
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against his creditors, upon the argument that it 
anticipate ,s losses by Gardner which can come 
over on the m.ortgaged land so as to take it, and 
is designed to defeat the collection of such losses 
to the extent of the amount of the mortgage. Or 
in plainer language it means that the mortgage IO 
··wa•s a c011trivance to def eat the recovery of claims 
of future creditors. If this be, not the proper 
construction of the language, I am at a. loss to 
give it other meaning. The con1plainants' coun-
sel has not been able to suggest another meaning. 
If it has other meaning it is at least too vague 
and indeterminate to manifest that meaning which 
must be under ,stood before relief can be given, 
and the bill is demurrable to upon the ground that 20 
it is uncertain and vague in this respect. But if 
the construction of the language is as the de-
fendant contends, what i,s the situation 1 Gran-
tees of a mortgagor with fraudulent intent, who 
purchased the land without actual knowledge of 
the mortgage, for a consideration not ,stated, ask 
that the mortgage be cancelled. A Court of 
Equity would not afford to the mortgagor the re-
lief they ask, because of the principle which un- 00 
derlies the maxim, iJn, pa,ri delicto, potior est con-
ditio possiiden.tis) S,clienck vs. Ha,rt, 5 Stew. Eq. 
77 4, 782, and I do not think that they ,stand in 
better position. Pillsbury, vs. I( ingon, 6 Stew. Eq. 
287, 291; Bi1,1mp on Frawdu,le:n,t Co,nve;ya1nce:s 
( 3d edn) 446. As grantees o~ Gardner they are 
his representatives and sueceed only to his rights. 

The demurrer ··will be sustained with costs. 

A True Copy 
Ferd Garretson 

Clerk 
I 
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NOTICE OF MOTION TO STRIKE OUT BILL. 

(Filed February 1, 189·8) 

IN CHANCERY OF NE :W JERSEY 

10 Betw •een 
DAVID A. BROWN, et al. 

Complainants, 
and 

D·efendant. 
WILLIAM V. CARPENTER, 

On Bill &c. 
Notice. 

T'o the sa.id Complaina ints amid Messrs. V,a;il & 
20 Ward their Solicrito1rs: 

Take notice that on Monday the thirty first day 
of January instant at ten o'clock in the _forenoor. 
or as soon thereafter as we can be heard we shall 
move he.fore the Chancellor at the Chancery 
Chambers in Jersey City for an order striking 
out the bill of complaint in the above entitled 
:ea.use for the reason that no sufficient ground is 
shown. therein for s.etting aside the bond, and mort-

3G gage · mentioned in said bill, nor have the said 
complainants therein made or stated such a case 
as entitles them to any re1ief in this Court. 

Dated J,a.nuary 19, 1898. 

ALAN H. & THEODORE STRONG, 
Solicitors of Defendant. 

A True Copy 
40 Ferd Garretson 

Clerk 
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ORDER STRIKING OUT BILL. 

(Filed February 1, 1898) 

IN CHANCERY OF NE·W JERSEY 

Between 
D·A VID A. BROWN, et a.l. 

Complainants, 
and 

WILLIAM V. CARPENTER, 

Defendant. 

On Bill &c. 

This matter being opened to the Court by Alan 

10 

H. & 'Theo . .Strong of couns:el with the defendant 
upon due notice to and in the pres ·ence of Vail 20 
& Ward of counsel with the Complainants and 
it appearing that the complainants . have• not in 
their said hill made or stated any case whieh en-
titles them to relief in this Court, it is: on this , 
thirty :first day of January in the year eighteen 
hundred and ninety eight ordered that a,s· the said 
bill now stands, the said hill be struck out with 
costs fut it being claim.ed that the said hill may 
be so amended as to make a pro -per cost. 

It is further ordered that the said complainants 
have leave within ten days from the date here -of 
to amend their said bill as they may be advised 
so as to allege fa,;cts showing the invalidity of the 
mortgage mentioned, in said bill apd that being 
done the bill as amended ,shall stand, upon the 
payment of costs aforesaid. 

ALEXANDER T. McGILL, 

30 

c. 40 
A True Copy 

Ferd Garretson 
Clerk 

I 
• I 
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AMENDMENT .TO BILL. 

(Filed February 9, 1898) 

IN CHANCERY OF NEW JERSEY 

10 Between 
DA vrn A. BROWN, et al .. 

Complainants, 
and 

WILLIAM V. CARPENTER, 

Defendant. 

On Bill &c. 

Amend the stating part of said bill by ·striking 
20 out the paragraph which reads as follows: 

'' Your orators further show and charge the 
trutb. to be that 1said Mortgage was , given without 
cons~deration; that no part of said sum ,of three 
thousand five hundred dollars was ever paid by 
the said William V. Carpenter to the said Charles 
H. Gardner nor to any one upon his 1 behalf, and 
that no interest was . ever paid to the 1said Car-
penter and none was ever demanded, either of 

3C the said Gardner or from your orators", and 
insert in place thereof the following: 

110 

"Your orators further show and charge the 
truth to be: that no part of said sum of three 
thousand five hundred dollar 1s was: ever paid by 
the said defendant to the said Charles H. Gardner, 
nor to any one upon his behalf, and that no inter-
est was ever demandBd, either of the · said Gard-
ner or from your orators. 
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.Amendment to Bill 

Your orators further show and charge the truth 
to be that said mortgage wrus given to S'aid de-
fendant to secure him. for any obligations which 
he might thereafter incur, or becon1e liable for, 
for and on behalf of said Gardner, or for money 
which he might advance from time to time to said IO 
Gardner, -at his request, and to secure and pre-
serve the said property to the amount of said 
mortgage from any losses which the said Gardner 
might thereafter incur. 

And your orators further show and ,charge the 
truth to be that no obligations were ever incurred 
by the said defendant for or on behalf of said 
Gardner and that no money was. ever paid or ad- 20 
vanced by said defendant upon said mortgage; 
that said mortgage was not intended as a gift and 
t.ha t no consideration ever passed from the de-
fendant to the said Gardner the ref or.'' 

Among the praye ·r of the bill by adding to the 
first paragraph the following: 

''What obligations , were incurred by the said 
defendant for the said Gardner; and what •money, 
if any, was ever advanced by said defendant to 3 o 
said Gardner.'' 

A True Copy 
· Ferd Garretson 

Clerk 

No. Sig'nature ·. 

40 

I 
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ORDER FOR TIME TO ANSWER. 

( Filed February 21, 1898) 

IN CHANCERY OF NE:W JERSEY 

lO Betw ,een 
DA YID A. BROWN, et al. 

Complainants, 
and 

WILLIAM V. CARPENTER, 

Defendant. 

On Bill &c. 

Upon good cause shown and on motion of Alan 
20 H. & Theodore Strong of counsel with the defend-

ant, it is ordered on thi ,s: seventeenth day of Feb-
ruary, A. D. 1898, that the ·said defendant have. ten 
days time from the · date of this . order in which 
to plead demur or answer to the amended bill of 
complaint in this cause. 

A T'ru .e Copy 
3 O Ferd Garretson 

Clerk 

40 

ALEXAND ·E·R T. MoGILL, 
C. 
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DEMURRER. 

( Filed February 26, 189'8) 

IN CHANCERY OF NEiW JERSEY 

Betw -een 
DAVID A. BRowN, et a.l. 

Complainants, 
and 

On Bill &c. 

w ILLIAM V. CARPENTER, 
D·ef endant. 

The demurrer of William V. Carpenter def end-
ant to the bill of complaint of David A. Brown 
and George H. Brown, Complainants · in the above 
entitled cause. 

This defendant by protestation not confes,sing 

10 

20 

all or any of the matters and things in the s:aid 
bill of complaint contained to be true in such man-
ner and form , as. the· same are • therein set forth 
and alleged doth demur thereto and for caus-e of 3 0 
demurrer show,s: that the complainants have not 
in and by their said bill made or stated such a 
case as entitles them in this H,onorable Court to 
any dis.cove-ry from this defendant or to any re-
lief against him as to the matter 1s _ contained in 
said bill or any of such matters. 

And this defendant further for cause of de-
murrer shows that the said Charles H. Gardner 40 

,I 



214 

Demur re:r 

and Mary Gardner, his. wife mentioned in 1said 
bill ought to be made parties thereto. 

· ALAN H. & T.HEODORE STR iONG, 
Solicit.ors for and of 

10 Counsel with Defendant. 
A True Copy 

Ferd Garretson 
Clerk 

Middlesex County } 
State of New Jersey ss. 

William V. Carpenter being by me duly sworn 
according to law on his· oath s.aith that he ~s the 

20 defendant in the above entitled ea.use and that 
the foregoing demurrer is not interposed for de-
lay but in g,ood faith for the causes . therein set 
forth. 

30 

W. V. CARP 1ENTER. 
Sworn and subscribed before me 

February 25, 1898 
Frederick Weigel 

Master in Chancery 
of New Jersey. 

I certify that I have perused the complainant '.s 
bill in the above entitled eause , and that the above 
demurrer is. well founded in point of law. 

A True Copy 
Ferd Garretson 

ALAN H. SRTONG, 
Of Counsel with Defendant. 

·10 Clerk 
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ORDER SUSTAINING DEMURRER. 

(Filed January 17, 1899) 

IN CHANCERY OF NE;W JERSEY 

Between 
DAVID A. BROWN, et al,. 

Complainants, 
and 

WILLIAM V. CARPENTER, 

Defendant. 

On Bill & 
Demurrer 

10 

This cause coming on to be heard in the pres-
ence of Benjamin A. Vail, of Counsel with Com- 20 
plainants and Alan H. Str ,ong, ,of Counsel with 
defendant, and the Chancellor having heard the 
arguments of the respective Couns,el, and being 
of opinion that the 1s:aid- demurrer is good and 
suffrcien t. 

It is on this fourteenth day of January in the· 
year eighteen hundred and ninety-nine, orde ,red 
that the same do stand and be aUowed, and that 
the complainants pay to, the• said defendant his . 30 
costs of the said; demurrer to be taxed. 

A True Copy 
FeI'd Garretson 

Clerk 

ALEXANDE ·R T. McGILL, 
C. 

,. ' 

I 

40 
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ORDER DISCHARGING ORDER TO SHOW CAUSE. 

(Filed September 19, 1899') 

IN CHANCERY OF N1E:W JERSEY 

10 Betw ,een 
DAVID A. BROWN, et al. 

Complainants, 
and 

w ILLIAM V. CARPENTER, 

Defendant. 

On Bill for 
Injunction 
Order. 

The order hereto£ ore granted in the above en-
20 titled caus·e requiring the· defendant to 1show cause 

why an injunction should not issue in acco:vdance 
with the prayer of said bill having been duly ,con-
tinued until this time and now having been duly 
agreed by the respective Counsel it is on this· 
eighteenth day of September in the year eighteen 
hundred and ninety nine, on motion of Alan H. 
& Theodore Strong of Counsel with the defend-
ant ordered that the injunction prayed in and by 

3 
C s.aid bill be· wholly denied and the siaid order to 

show cause is hereby discharged with co•sts. 

ALEXANDER T. McGILL, 
C. 

Respectfully advised 
FREDERIC W. STEVENS, 

V. C. 
A True Copy 

Ferd Garretson 
40 Clerk 
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AMENDED NO'TICE OF APPEAL. 

( Filed July 31, 1930) 

IN CHANCERY OF NEW JERSEY 

74/42,7 

Between 
DAVID A. BROWN and GEORGE 

H. BROWN, 
Complainant s., 

and 
w ILLIAM V. C'ARPENTER, 

D,efendant. 

On Bill to Re-
deem, e·tc. 

The defendant, William V. Carpenter, hereby 
appeals from the final decree made in the above-
entitled cause on July fifteenth, 1930, by th e Chan-
cellor on the advice of Vice-Chancellor Berry, and 
from the whole and every part thereof, to the 
Court of Errors and Appeals. in the Last Resort 
in All Causes. 

Dated: July 28th, 1930. 

FREDERICK F. RICHARDSON, 
Solicitor f.or and of Counsel with de-

fendant, William V. Carpenter. 

I conceive there is· good cause for appeal in the 
above entitled cause. 

FREDERICK F. RICHARDSON, 

10 

20 

30 

Of Counsel with defe'Ildant, 
William V. Carpenter. 

40 Served on Bernard Vogel, Solicitor of R,ecord 
for the Complainants on July 29/30. 

I 



10 

20 

218 

PETITION OF APPEAL. 

(Filed August 5-, 1'930) 

NEW JERSEY COURT OF ERROR.S AND 
APPEALS. 

Between 
DAVID A. BROWN and GEORGE H. 

BROWN, 
Complainants and Respondents, On Appeal 

and 
. WILLIAM V. CARPENTER, 

D·efendant and Appellant. 

To the Honorable the Cou,rt of Errors aonid A1p-
peals in the La.st Reso .rt in All Ca:u.ses: 

The petition of William V. Carpenter, appel-
lant, respectfully shows: 

That your petitioner finds himself aggrieved 
by a Final Decree made in the Court of Chancery 
by his Honor, EDWIN RoBERT WALKER, Chancel-
lor of the State of New Jersey, ·and advised by 

3c the Honorable MAJA LE.ON BERRY, one -of the Vice 
Chaneellors of the State of New Jersey, to whon1 
said cause had been referred, to hear and deter-
mine the same and advise what order and decree 
should he made therein, and which deeree bears 
date the 15th day of Jul y , 1930, in a certain 
cause in the said Court of Chancery, wherein 
David A. Brown and George H. Brown were eon1-
plainants and your petitioner, William V. Car-

,_1:0 penter, was defendant, in this r espect, to wit: 
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Petitio1i, of Appeal 

That is was decreed that the complainants were 
entitled to the relief prayed for by them in the 
bill of complaint, and that there is equitably due 
from the said eomplainants to the said defendant 
the sum, of Eleven hundred seventeen dollars and 
ninety-three cents ($1,117.93), for principal and 10 
interest upon a certain mortgage made and as-
signed as said decree recited, 'and upon which 
mortgage a final deer ee of foreclo sure was en-
tered April 2, 1900, and which mort gage was re-
deemed as in said Final Decree recited, and hy 
which Final D·ecree, it was further ordered, ad-
judged and decreed that the said con1plainants, 
D1avid A. Brown and George H. Brown, were en-
titled to redee ,m the mortgage mentioned and de- 20 
scribed in their bill of complaint made by Charles 
H. Gardner and Mary Gardner, his wife, to the 
Perth Amboy Savings Institution, to secur e th e 
sum of Eight hundred ($800.00) dollars, and in-
terest, and which said mortgage assigned as in 
said decree recited, covered said lands and pr en1-
ises in said decree mentioned, and by which it 
was further ordered, adjudged and decreed that 
this defendant and appellant, William V. Car-
penter, surrender unto complainants for cancel- 30 
lation a properly executed instrument authoriz-
ing the Cler1{ of the County of :Middlesex to can-
cel .of record a certain mortgage m,ade by one 
Charles H. Gardner and Mary Gardner , his wife, 
i:o the defendant, this appellant , dated the 19th 
day of December, 1894, to secure . the sum of 
Thirty-five hundred ($8,500.00) dollars, and in-
terest, covering said lands and premises and ,by 
-which it was further ordered and decr eed that 40 
the defendant surrender for cancellation two cer-

I 
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Petition of A 1ppeal 

tain ceTtificates of tax sale assigned to him by 
the ·T'ownshi p of Woodbridge as in said deeree 
recited, and by whieh it was further ordered, ad-
judged and de·creed that upon the payment by the 
complainants to the said defendant and appellant 

10 of the sum. of Three thousand one hundred forty-
nine dollars and seventeen cents. ($3,149.17), that 
the title of the said complainants, David A. 
Brown and George H. Brown, as to all of the said 
lands in the said decree described, was deter-
mined, advised, settled and dec.lared to be go-od 
and by which decree it was further ordered, ad-
judged and decreed that a. copy of said decree 
be served as therein stated, and that the com-

20 plainants pay to this defendant, William . V. Car-
penter, or his solicitor, the sum of Three thou-
sand one hundred forty-nine dollars and seven-
teen cents ($3,149.17), less the costs of said suit, 
including counsel fee as therein set forth, and 
that upon the making of said payment the s-aid 
defendant, William V. Carpenter, forthwith de-
liveT to the complainants, the mortgage and cer-
tificate of tax sale, having first duly endorsed the 
certificate of tax sale for cancellation. And this 

30 defendant and ·appellant shows that he appeals 
from the said decree, and from the whole and 
every part thereof, on the ground that the same · 
is erroneous, for that the said bill of complai nt 
of the said complainants should have been dis-
missed for the following reasons: 

1. That the said defendant, William . V. Car -
penter, ,vas entitled to have the said bill dis -
missed, in that the said complainants a.nd re -

-1 O spondents shmved no equity entitling them to the 
relief prayed for in said Bill. 
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2. That the said defendant and appellant, Wil-
liam V. Carpenter, was a mortgagee in posses-
sion for a period of more than twenty ye-a.rs, un-
der ,and -by virtue of said mortgage of ,Thirty-
five hundred ($3,500.00) dollars, which he held on 
said premises, and which n1ortgage had been duly 10 
recorded in the 11:iddlese-x County Clerk's Office, 
and of which mortgage the said complainants and 
respondents had full, actual and legal notice at 
the time of the purchase of said lands. 

3. That this defendant and appellant was in 
actual, open and notorious possession of the said 
lands and premises as mortgagee, in possession 
under and by virtue of his said mortgage at the 
time of the purchase of said lands and premises 20 

hy the said complainants and respondents, ,and 
held the legal title to the same. 

4. That the said defendant and appellant was 
in possession of a.nd unde ,r the certificates of tax 
sale m.entioned and described in the said decree, 
which had been duly recorded and by re-a.son of 
·which possession the legal title of said property 
was and became vested in him. 

5,. Because at the time of the trial of said 30 
cause hy the. Honorable Maja Leon Berry, it was 
stipulated and agreed that a transcript of the 
proceedings and testimony submitted in a certain 
ca.use theretofore pending in the Middlesex 
County Circ.uit Court, wherein the said David A. 
Brown and George H. Brown were plaintiffs, and 
this defendant and appellant was defendant in an 
action of ejectn1ent should he considered by the 
said Court as a part of the testimony in this 40 
cause, on the strength and faith of which stipula-

1 
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tion the defendant rested and closed his case. 
Notwithstanding said stipulation and agreement 
so made in open Court at the trial, the said Vice 
Chancellor made his decree, refusing, neglecting 
and failing to consider the said testimony, by 

10 reason of which the said defendant and appellant 
was greatly prejudiced' and deprived of the bene-
fit of said testimony, which was strongly in his 
favor. 

6. Because said matters and things in issue in 
said cause between the parties or their grantors 
with regard to the said mortgage of Thirty-five 
hundred ($3,500.00) dollars, were res adju ,dica.ta, 
between the grantors of the said complainants 

20 and respondents and this defendant and appel-
lant. 

7. Because said complainants and respondents 
were in laches in failing 1and neglecting to pur-
sue any rights they m.ay have had under their 
deed promptly and diligently as required by law 
and equity. 

8. Because the said complainants and respond -
ents were not entitled to relief in that the title 

3 O held by them by virtue of their alleged convey-
ance was fraudulent and void ,as to this def end-
ant and appellant. 

9. Because the said Vice Chancellor based said 
decree upon illegal evidence pending said · trial, 
more particularly with regard to a certain letter 
alleged to have been written by the complainants 
and respondents, to one Charles H. Gardner, 

40 which evidence ·was incompetent and illegal. 
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10. Because the said decree was made before 
the briefs of the respective counsel was submitted 
contrary to the express agreement made at said 
trial, and with the authority of the said Vice 
Chancellor. 

11. Because defendant was in possession for a 
period of over twenty years as mortgagee under 
and hy virtue of being the purchaser of a final 
decree of foreclosure of the said Hirner mort-
gage afore recited and by reason of such posses-
sion was the legal owner of said premises. 

Wherefore, the said defendant, this petitioner 
and appellant, prays that the said decree may be 

10 

in all respects reversed, set aside and for noth- 20 
ing holden and a decree entered dismissing the 
said bill of complaint and that this petitioner 
m.ay have such other and further relief in the 
,pren11ses as to this Honorable Court shall seem 
meet. 

FRED ·ERJ:CK F. RICHARD 1SON, 
Solicitor for and of Counsel with 

Appellant. 

FREEMAN WOOD,BRIDGE, 
Of Counsel with Appellant. 30 

Petition of Appeal served August 6, 1930. 

BERNARD M. VOGEL, 
.Sol 'r. _ _f or Com pl 't. 

I 

40 
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ANSWER TO PETITION OF APPEAL. 

(Filed August 20, 19,30) 

. NEW JERSEY COURT OF ERRORS AND · 
APPEALS. 

D,A vrn A, BROWN and GEORGE H. 
lO BROWN, 

Complainants-Appellees, 
vs. 

WILLIAM V. CARPENTER, 
Defendant-Appellant. 

On Appeal 
from the 
Court of 
Chancery. 

The answer of David A. Brown and George H. 
20 Brown, the above named appellees, to the peti-

tion of appeal of William V. Carpenter, the above 
named appellant. 

3L 

· T·hese appellees, not admitting the truth of all 
or any of the matters in the said petition of ap-
peal contained, for answer thereto nevertheless 
admits that a decree was on the fifteenth day of 
July, 19'30, made and entered in the Oourt. of 
Chancery of New ·Jersey, in the above entitled 
cause, for the purposes in said petitio .n men-
tioned and as therein set forth; but as to the 
substa ,nc.e and form of said decree, these appel-
lees beg leave to refer thereto when the same sha 11 
be prod uc,ed. 

These a ppellees ar,e advised and believe that 
the said decree is equitable to equity; and they 
pray that the same may be affirmed ,vith costs 
to be taxed in favor of these appellees. 

BE .RNARD W. VOGEL, 
Solicitor for Appellees. 

LEO S. LOWENKOPF, 
Of Counsel with Appellees. 



New Jersey Court of Errors and Appeals 

Between 
DAVID A. BROWN and GEORGE 

H. BROWN, 
Complainants and Respondents, 

and 
WILLIAM V. CARPENTER, 

Defendant and Appellant. 

Action at Law 

On Appeal 
from Court 
of Chancery. 

BRIEF FOR DEFENDANT AND APPEL-
LANT. 

FREDERICK F. RICHARDSON and STEPHEN V. R. 
STRONG, Solicitors for Defendant and Appellant. 

FREEMAN WOODBRIDGE, of Counsel. 

This case comes before the Court on an appeal 
from a. final decree ma.de in the Court of Chan-
c.ery by V. C. Berry, bearing date July 15, 1930 
(p. 97). 

PRELIMINARY. 

Slight explanation of the state of the ease may 
be helpful. 

Bill of Complaint (p. 1) was filed August 7, 
19'29. 

Answer and Answer in Lieu of Plea filed Sep-
tember 10, 1929 (p. 6). 

I 

·~ew Jersey State Library 
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Issue joined by Replica.ti on, Order of Reference 
to Vice Chancellor Berry, and D·esignation (p. 9, 
I. 40, &c.). 

A number of exhibits were offered in due course 
and are printed, regularly numbered. There w:as 
also offered in evidence but not marked as ex-
hibits the f,ollowing (see note p. 142). 

a. The files of the Court of Chance-ry (p. 70, 
1. 30, &e.) in a. former case where ,in Robert Adolf 
Hirner wa,s1 complainant, -and Charles H. Gard-
ner, et al., were defendants, on bill filed January 
16, 1900. T·he printing of this file ·commences at 
pa,ge 143' and ends with the printing of the , ~nal 
decree made on the Master's Report (p. 177). 

b. The files ,of the Court of Chancery in another 
proceeding in which William V. Carpenter was 
complainant ,and Charles H. Gardner .and David 
A. Brown and George H. Brown and Elizabeth 
Brown, his wife, were ·defendants (p. 70, 11. 30-
40). These files are printed commencing page 178 
and ending page 1991

, line 10. 
c. Another file of the Court was offered in evi-

denee (p. 71, 11. 1-3). The suit of Diavid A. Brown 
and George H. Brown vs. William V. Carpenter. 
The files of this suit commence on page 199·, line 
30, &c., and extend to page 216, inclusive. 

These files in all these suits are indexed on 
page 1 under "RECORDS IN OouRT OF CHANCERY." 

d. Th er e was ·also offered in evidence and rad-
mitted by both sides the testimony taken in an 
action of ejectment brought in the Middlesex 
County Circuit Court wherein David A. Brown 
and George • H. Brown were plaintiffs and Wil-
liam V. Carpenter was defendant. The conclu-
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sions of the I-Iono,rable John P. Kirkpatrick, 
County Judge of :Middlesex County, and before 
whom the case was tried at the Middlesex County 
Circuit Court are found (p. 140, &c.). For the 
convenience of the Court on this appeal the tes-
timony in that case is printed in a hook entitled in 
this ea use, '' SUPPLEMENTAL TO STATE OF CASE.'' 
That offer is found at page · 81, line 23, to page 
82, line 10. 

We respectfully s,ubmit that in order to secure 
a complete grasp of the facts and issues involved 
in this case the files of the Court in the, suits 
above mentioned and the testimony taken in the 
ejectment suit at the Middlesex County Circuit 
Court before Judge Kirkpatrick as found in the 
book submitted herewith entitled '' SUPPLEMENTAL 
To STATE OF CASE'' will be read and considered 
by this Court. 

FACTS. 

The Bill of Comp1aint of David A. Brown and 
George H. Brown in this cause ,vas filed August 
7, 1929 (p. 1, &c.), and sets up that complainants 
are the owners of the lands described locrus in 
qu,o by virtue of a deed made by Charles H. Gard-
ner and wife, dated November 9, 1897; that at 
the time they became the o-wners the said lands 
and premises were subject to a mortgage held by 
the Perth Am.boy Savings Institution foT the sum 
of eight hundred dollars ($800) dated April 10, 
1893, afterwards assigned to Robert·· Ado1f Hir-
ner by deed of a,ssignn1ent dated October 10, 1899; 
that Robert Adolf Hirner instituted an action to 
foreclose this mortgage in the Court of Chancery 
and that the defendant, William V. Carpenter 

I 
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( who occupied said lands as, lessee) paid off the 
mortgage, being a holder of a second mortgage 
on said lands (p. 2, 11. 10-40), ( the re0ord of this 
foreclosure is found page 143 to pa.ge 177, inclu-
sive). 

,The complainants further alleged in the Bill 
of Complaint in this cause that at the time they 
became seized of the lands , and premises the said 
William V. Oarpenter held a mortgage thereon, 
December 19, 189'4, and recorded a.s, set forth, 
but they paid no interest on account of the mort-
gage or any part of the principal, but they ,charge 
without setting forth any facts relative to the 
mortgage, that the mortgage was fraudulently se-
cured by the said William V. Carpenter, 1and exe-
cuted without any consideration (p. 3, 11. 1-2'3). 
They also allege - (p. 3, I. 24, &c., and page 4, 1. 1, 
&c.) that the defendant William V. Carpenter is 
the holder of tax certificates and that he claims 
title to the lands and premises, hut that they, 
comp1'ainants, are willing to. pay the amount due 
to the said William V. Carpenter, together with 
interest, but have been unable to ascertain the 
exact amount of indebtedness in order to dis-
charge the-liens on record (p. 4, I. 30). 

They pray in the, bill: 

1. That William V. Carpente-r might answer 
the hill. 

2. That the -complainants may be entitled to re-
deem. 

3. That the amount due the def endiant, William 
V. Carpenter, may be ascertained. 

4. :That on the payment of such amount he may 
be required to deliver up his mortgages and tax 
certificates for -cancellation. 
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5. For possession. 

6. F 'or further and other relief. 

It is to be noted that this Bill 0aref.ully avoids 
any !a1legation that the defendant, William V. Car-
penter, is still in possession of these premises yet 
and that all the time since the giving of the thir-
ty-five hundred dollar ($3.500) mortgage down to 
the time of the filing the Bill of Complaint in this 
case, a period of over thirty-five yea.rs, he has 
remained in possession. That fact, however, was 
clearly set up in the Answer to the Bill, filed Sep-
tember 10, 1929; (pp. 6~9). It is alleged (p. 7, 
1. 17, &c.), that the defendant is ini possession and 
has remained in possession for more than twenty 
years; furthermore, that he has held the tax cer -
tificates for more than twenty years (p. 8, I. ·21, 
&c.). Replication in common form, Order of Ref-
erence ( pp. 4·9 to 90). 

We respectfully submit that it was amply 
proved without contradiction in this case: 

1. That William V. Carpenter entered origi-
nally into the possession of the premises in dis-
pute under a lease made ,between Charles H. Gard-
ner, lessor, and said vVilliam V. Carpenter, lessee, 
in the year 189,2 (p. 17, I. 25, &c., to p. 18, 1. 20; 
also p. 60, I. 30) where Carpenter says, however, 
that the . lease was 1893. It was a ten-year lease. 
After Carpenter became lessee, Gardner, the les-
sor, never paid any taxes on it. On the contrary, 
one or two years after the making of the lease, 
Charles H. Gardner executed a mortgage to Wil-
liam V. Carpenter and his wife for thirty -five hun-
dred dollars ($3500) (p. 18, 1. 27, &c., and p. 60, 
l. 20, &c.), Exhibit D-2 (p. 107. 1. 30, &c., to p. 113, 

I 
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1. 40). T'his mortgage was 1nade December 19, 
189~, and recorded in the Middlesex 1Co;un,ty 
Cierk's office January 9, 1895, in Book 130 of 
Mortgages for said county, at page 2:39. :There-
fore, Carpenter has been, in continuous posses-
sion for a.bout thirty-six years. 

It is undisputed in the case that the lease has 
been lost and that it was not recorded. Neither 
is there any dis.pute that there was such an in-
strument and that under it Carpenter entered 
into the possession of the premises and remained 
in possession until one or two years l1ater, in 1894, 
when the · mortgage was given and since that time 
has remained in the possession of the premises, 
holding under the mortgage and haviTug purchased 
and held the tax certificates, Exhibit D-4 (p. 118, 
to p. 12'1), Assignment D-5 (p. 122, to p. 12:3), 
D-·6 (p. 125, to p. 128), which assignments of tax 
certificates w·ere recorded in the Middlesex 
County Clerk's office. 

We do not stress particularly the point that 
Carpenter was in possession or claims title under 
these tax certificates. He claimed persistently 
and consistently all through the years that his 
title was by virtue ,of the mortgage as a mort-
gagee in possession, but we do respectfully sub-
mit that the faet that he purchas .ed the tax certifi-
cates and had them recorded under the statute 
as he was entitled to do is strongly corroborative 
of his testimony that he was holding title and 
w,as the owner of the premises and the fact that 
Gardner permitted and acquiesced in the purchase 
of these tax certificates .· or at least m1ade no at-
tempt at any time to purchase them himself or 
to control them. The fact, also, that Gardner's 
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grantees ., David A. Brown and George H. Brown, 
complainants and respondents, made at no time 
any attempt to purchase or control these tax ce·r-
tificates . is furthermore strongly corroborative of 
the claim of Carpenter, defendant and appellant 
herein, and tends to show that hoth Gardner and 
the Browns considered that Carpenter had som.e 
substantial claim by virtue of his possession un-
der the mortgage. 

We do not waive any points of law that arises 
in favor of Carpenter, the appellant, under these 
tax eertificates, but we are referring to it now as 
a point of fact. 

1· 
ARGUMEN'T AS TO FINDINGS OF FAC.T IN 

COURT BELOW. 

·THE TESTIMONY GIVEN BY CARPENTER IN 
THE ACTION OF EJECTMENT AND 1THE TESTI-
MONY GIVEN BY HIM IN THIS CASE WAS NOT 
IN CONFLICT BUT·, ON THE CONTRARY, CAR-
PENTER'S TESTIMONY IN BOTH CASES WAS 
CONSISTENT. 

The learned ·vice Chancellor, in his conclusions 
in this case (p. 90, 1. 26·, &c.), refers to the act.ion 
of ejectment in the Middlesex County Court and 
says: 

" 'The ca:use was tried before the Court 
without a jury and judgment was for the 
defendant ( Carpenter) on the ground that 
he was in possession under th~ $3500 mort-
gage; that the mortgage had not been de-
clared invalid and that so long as the· mort-
gage was in existence and possession 
claimed under it, the, defendant was en-
titled to possession.'' 

I 
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On page 92, line 30, the Vice Chancellor says : 
'' I believe Gardner is speaking the truth. 

I was not at all impressed by the defend-
ant's testimony and have no confidence, in 
him as a witness. The rec;ord in the e,ject-
ment suit shows a sharp conflict with his 
testimony there and in this . court, so that 
I feel I can place no reliance whatever upon 
what he says here." 

We respectfully submit that the record of Car-
penter's testimony in the ejectme.nt s:uit found in 
the book, '' Supplemental to State of Case,'' does 
not show any sharp conflic.t with his testimony, 
given , in the Court of Chancery herein, and that 
there is no contradictio~y Carpenter anywhere, 
or conflicting testimony. On the contrary, Oar-
penter 's testimony in the ejectment suit and in 
the Court of Chancery herein was entirely con-
sistent, as we believe will he shown ,by a com-
parison as herein pointed out. Now, the festi-
mony in the ejectment suit before Judge Kirk-
pa,trick in the Middlesex Circuit Court was of-
fered in evidence on the trial in the Court of 
Chancery before the .. Vice Chancellor (p. 81, 1. 2'5, 
&c., to p. 82, 1. 13). The excerpt from the conclu-
sions of the Vice Chancello ,r ( p. 9·2·, 1. 30, &c.) 
indi0a.tes that he considered and weighed the tes-
timony of Carpenter in the ejectment suit and 
compared it with Carpenter's testimony in the 
present case. It was understood by counsel that 
the testimony in the ejectment suit (Supplemental 
to State of Case) was not before the Vice Chan-
c.ellor, and after reading his conclusions, appli-
cation was made fo.r a reconsideration. He heard 
that application and made the order found on 
pages 102 and 103. 



Since, however , he based his decree upon his 
rejection testimony of Carpenter because of 
its conflict with Carpenter's fo-rmer testimony in 
the ejectment suit, it may be well for us to ask 
in what respects the record in Carpenter's testi-
mony in the ejectment suit was in conflict with 
his testimony in the instant case. We f!ail to find 
anything inconsistent. On the contrary, we re-
spectfully point out that Carpenter's testimony 
in both cases was in all respects consistent. 

We respectfully quote as follows (p. 66, 1. 20) : 

'' By the Court : 
,Q,. In 1897 you demanded payment of the 

$3500 mortgage? · A. Ye-s, sir. 
Q. Have you ever demanded payment of 

it since? A. No, sir. 
Q. H.ave you ever demanded payment of 

any interest on the mortgage? A. No, sir. 
* * * * • 

,Q. H,ave you ever had any conversation 
with either of the Browns with respect t,o 
the $800 mortgage or the $3,n00, since the 
expiration of the lease? A. No, sir; ex-
cept th~.t tire I told them I was holding 
possession. 

q. Well, what did you say then? A. I 
told them I was holding possession of the 
property under my mortgage. 

Q. Which mortgage ? A. $3500. 
'Q. And you told him about the $800 

mortgage at that time? A. Well, they were 
both holding-

'Q. I am not asking you what the situa-
tion was. I am asking yo:u what you said 1 
A. I just told you. I just said to him.-

,Q. 'I am holding under the $3500 mort-
g_age.' Is that what you said? A. Yes, 
sir. 

Q. Just when did you say that? A. In 
the fall of 1903. 



10 

,Q. You have never demanded any inter-
est on that mortgage since then 1 A .. No, 
sir. 

1Q. Have you ever presented, to either of 
the Browns or to Gardner, a statement of 
the 1amount of principal or interest which 
was due on the $3500 m·ortgage 1 A. No, . sir. 

By Mr. Richardson : 
Q. Mr. Carpenter, why didn't yo:u ever 

take the- matter up with the Browns 1 A. 
Because I had possession of the property. 

1Q. What differenc.e did that make, in 
your mind 1' A. I thought the· property 
was good for it. 

·Q. Did you continue to hold possession 
from 1903, down to the . present time 1 A. 
Yes, sir. 

1Q!. Mr. Brown said you continued there 
in 1903 under a lease, or renewal of . the 
lease, I s:uppose; was that lease renewed in 
19037 A. No, sir. 

'Q. ,v as there any lease after 1903-1 A. 
No, sir.'' 

Then Carpenter claimed under the mortgage. 
He always claimed under the mo,rtgage after he 
got it and there is nothing in the record in this 
case or in the ejectment suit to show that he 
claimed otherwise after the giving of the mort-
gage or that he was in possession otherwise than 
as a MORTGAGEE IN POSSESSION. 

On e:ross-examination (p. 75, I. 24) of Carpen-
ter: 

"iQ,. Now, before Judge Kirkpatrick, the 
hearing before Judge Kirkpatrick, didn't 
you say in response to a question from me 
as to what consideration did you receive 
for this mortgage, didn't you say that 
Gardner owed you $400 for manure that 
'I furnished him' 1 A. That was another 
item. 
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Q:. 'vVell, isn't that the only thing you 
told me that time that Gardner owed you 
for? A. No, sir. 

Q:. Didn't you say, in response to a ques-
tion f ~om me, that 'Gardner owed me $2:00 
befoi;e the mortgage was signed'? A. I 
don't recall that. 

Q. You don't recall that? A. No, sir (p. 
76, 1. 1, &c.). 

1Q .. And didn't you further testify at that 
hearing that you cut down the trees to 
square up the Gardner debt? A. No, sir.'' 

If it was this testimony that was m.e1ant as in 
conflict with his testimony in the ejectment s:uit, 
we respectfully submit that is an error. In the 
ejectment suit, "Supplemental to S.tate -o.f Case" 
(p. 75·, 1. 20) before Judge Kirkpatrick, Carpen-
ter testified as f ollow·s : 

'' Cross-examination hy Mr. H,anson : 
·Q·. Isn't it a fact that when you went on 

that property in 1893 that you cut down a 
number of trees, about 200 in number, to 
square the indebtedness that Gardner owed 
you? A. N-o. 

Q. Did you cut down any trees? A. I 
cleaned the place all up and made a place 
out of it. 

,Q. You cut down a number of trees, did 
you not? A. Sure, I cleaned up the· place. 

IQ'.. How many? A. I co:uldn't tell you. 
'Q'. A couple of hundred? A. No.'' 

Was this testimony in conflict? We respect-
fully submit that it was not, but, on the c.ontrary, 
was entirely consistent. 

Again (State of Case, p. 79, I. 4): 
'' 1Q. Didn't you state before Jiudge Kirk-

patrick o-n cross-examination that, 'I held 
as a tenant until I got my first tax title in 
1912'1 A. Under the mortgage ·. 
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,Q;. Did you say that1 A. I held it un-
der the mortgage; yes, sir. 

1Q'. I am asking you this, didn't you say 
that you held as a tenant until 'I got my 
first tax title in 1'912' f A. No, sir; I did 
not say t.ha_t." 

What he did say was 1 this . (Supplem -ent.al to 
State of Case, p. 85, 1. 10) : 

'':Q. :Then, Mr. Oarpente-r, when your 
lease expired in 1903, you remained in ,pos-
session as a tenant, did you not, until 19121 
A. I stayed through my mortgage. 

'Q:. What1 A. Under the mortgage." 
* * * * * 

And below, line- 25 : 

''
1Q. The- lease had expired 1· A. Yes, sir; 

but I held on on my mo-rtgage.'' 
T'estimony of Carpenter ( Supplemental to 

State of Oase, Ejectm .ent Suit, p. 56,, 1. 1, &c.): 

'' Direct, by Mr. Richardson: 
·Q. Has that mortgage ever been paid 1 

A. No, sir. 
'Q. Who- is the holder ,of that mortgage 

now1 A. I am. 
Q:. You had a lease on this property from 

Mr. Gardner hack in 18913, had you not 1 
A. Yes, sir. 

;Q. F 'or how long1· A. Ten years. 
Q. And at the , conclusion of that lease 

in 1903, did you renew it 1 A. No, sir. 
IQ. H,ow was it that you st,ayed in pos-

session there 1 A. On my mortgage. 
'Q,. Was the mortgage due at that time1 

A. Yes, sir. 
·Q. H'ow long was the mortgage 1 What 

period of years 1 A. :The mortgage, was 
due on ahout 1898. 
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·Q. So that after 1903 you stayed in pos-
session, claiming under that mortgage, did 
you? A. Yes .. 

Objection by Mr. Lowenkopf; no ruling.'' 
There was no ruling, but we submit that the 

objection was late. 

'' By Mr. Richardson (p. 56, 1. 28, Sup-
plemental to State • of Case-) : 

Q. During the period of the lease, did 
you pay any taxes? A. Yes, sir. 

1Q. Under what circumstances 1 A. For 
Mr. Gardner. 

1Q. At his request? A. Yes, sir. 
By Mr. Richardson: 
Q·. Did he reimburse you for those? A. 

No, sir." 
(p. 57, 1. 1 &c.) 

"
1Q. What was done as the result of the 

money that you advanced him t A. That 
went in on this here mortgage. 

Qi. It was all part of the mortgage1 A. 
Yes. 

1Q. You have ,been in possession how 
long1 A. Since 1893. 

Objection. Question ·withdrawn. 
·Q. Since 1903 who has been in posses-

sion of the propertyl A. I have. 
Objection. . Ruling by Court. 
By Mr. Richardson: 
·Q. Who has occupied these premises 

since 1903? A. I have. 
·Q. Have you ever given up the occu-

pancy of that property sinc.e that time? A. 
No, sir.'' 

If we correctly read the testimony of Carpen-
ter given in the ejectment suit as set forth, com-
mencing on page 55·, lines 20 &c., of the Supple-
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ment !al to State of Case~ and the testimony of C'ar-
penter given in this cause before the learned Vice 
Chancellor, commencing on page 60, State of 
Case, line 12, we fail to note any discrepancy or 
conflict. On the contrary, we again re,spe-c.tfully 
submit that the testimony was in all things con-

. sistent and that in both cases Oar.penter claimed 
that he was holding as a mortgag 1ee in, vossession 
and not otherwise. It is apparent from the above 
that when counsel for the Browns asked him if 
he did not make certain statements in his testi-
mony in the ejectment suit, his answer was cor-
rect and consistent with his testimony in the 
ejectment suit. 

Let us now turn to a brief comparison of his 
testimony as to his conversation with the Browns 
( State of Case, p. 66·, I. 30). Referring again to 
the above excerpt, the Browns did not c.ontradict 
him. Let us note how carefully their testimony 
i~ worded. 

David A. Brown, direct-examination (p. 36, 1. 
4) : 

'' Q·. Did Mr. Carpenter ever ask you to 
return to him any of the moneys which he 
paid for taxes 1 A. He positively did not. 

'Q·. Did i1:r. Carpenter ever say anything 
to you !about the $3,500 mortgage? A. 
Nothing ' in pia1rticu.lar that I know of. 

·Q. Did he e,ver [l-'3k you to pay the· inter-
est on the $3,500 mortgage 1 A. No, sir; 
positively did not, never. 

•Q. Did he ever ask you to pay the prin-
cipal on the $3,500 mortgage 1 A. No, sir ; 
he did not. 

1Q,. Did he ever ask you to pay interest 
on any mortgage 1 A. No. . 

Q·. Did he ever ask you to pay the prin-
cipal on any mortgage 1 A. No, sir; 
never.'' 
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vVe respectfully ask the Court to observe how 
carefully eounsel ·and witne ·ss distinguish ,between 
any claim by Carpenter under the mortgage and 
his request for payment under the mortgage. 
'The answer to the question: ''Did Mr. Carpen-
ter ever say anything to you about the $3,500 
mortgage" ( p. 36, 1. 12) '' N othin,g in · particular 
that I know of", is obviously an evasion in that 
the witness does not say or sweoar that O'arpenter 
did not tell him about the $3,500 mortgage or his 
claim thereunder. 

That the Browns did know about the mortgage 
cannot be- denied. In their answer to the Bill of 
Complaint in the Hirner foreclosure (p. 159', 1. 
28, to p. 160, 1. 35) they charged that the mortgage , 
was fraudulent and void and of no force or valid-
ity whatever; a charge that they absolutely failed 
to sustain. See Point IV hereunder. ~rP,.;_;r-2/3 · f· 1 - Lt3 1 

1~. 
Of course Carpenter made no demand for pay-

ment. He wasn't claiming payment. He was 
claiming, as is obvious from the foregoing ex-
cerpt, as a m.ortg ·ag·ee in possession. 

See testimony of George H·. Brown (p. 50, 1. 
11): 

'' 1Q•. At any time that you saw Mr. Oar-
penter, did he tell you that he ~as the 
holder •of a $3,500 mortgage on this prop-
erty? A. No, sir." 

Why should he·? The mortgage was · on record. 
ffi attiacked it in his answe.r in the Hirner fo·re-
closure. 

The mortgage is Exhibit D-2 (p. 107, 1. 25 to 
p. 113, 1. 40). Witness then goes on to state in 
corroboration of his brother, the witness, David 
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A. Brown, that Carpenter never asked him to 
pay any interest on the- mortgage or principal or 
for the return of the money that he had paid in 
on the $800 mortgage, or that he had purchased 
the tax eertificates. Now, observe the testimony 
of the- witness (p. 5.0, 1. 31): 

'' ·Q .. Did he ever tell you that he was the 
owner of this property or the holder of this 
property under this mortgage 1 A. No, 
sir; niot that I know · of." (Italics ours ·.) 

A clear evasion and not to be regarded as con-
trary to Carpenter's testimony that he did claim 
under the mortgage. 

Now turn to the testimony of D1avid A. Brown, 
recalled (p. 82, 1. 20). Direct-examination by 
Mr. Hanson: 

''iQ1• Mr. Brown, it has been testified by 
·Mr. Carpenter that in the fall of 1903 on 
his property he stated to you that he was 
holding possession under his mortgage; is 
that correct 1 A. It is not correct; he 
never made such a statement, to the best 
of m.y kn.owledg ·e." 

A clear qualification and evasion. 

'' Cross-examination. by Mr. Richardson: 
Q. Mr. Brown, didn't you have a. con-

versation with him in 1903 at the expira-
tion of the lease 1 A. Well, 1903 is a good 
many years ago and I cannot remember, 
but I do know that he never in the world 
told us that he was holding anything un-
der the mo,rtgage. ' 

Q.. Do you remember any pa.rt of the 
conversation in 1903-1 A. No, I don't 
know; I might remember if I tried to, but 
I cannot remember anything now; I do not 
even remember holding a 0onversation with 
him in 1903.'' 
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Page 83: 
''Q. You have testified previously that 

you went to see Mr. Carpente-r on the ex-
piration of this lease, did you not ? A. 
Expiration of the lease. 

1Q. And told him he could sta.y there as 
a tenant? A. Yes, I ran across him after 
we were there on the place. 

Q. Some dispute arose at that conver-
sation, did there · not 1 A. Not that I re-
member, no dispute at all. We merely 
talked the matter over and I said, 'Well, 
if you want to continue here, you are now 
paying the taxes, all right, we have got 
property enough that we are glad to have 
it,' and that is all that I remember. He 
shrugged his shoulders and did not say 
yes or no, but he went right on with it, and 
I considered that silence gave consent and 
said nothing more. 

:Q:. You said nothing more about the 
mortgage then, did you ? A. No, sir . '' 

George H. Brown, in the action of ejectment in 
his re-direct testimony, '' Supplemental to 8tate 
of Oase,'' page 49, lines 25 &c., testified as fol-
lows: 

'' What did you say, as nearly as you can 
recollect, you or your brother, the exact 
phraseology 1 A. Well, as f1ar as I 0an 
remember, I said, 'Bill, you can keep on 
the farm as long as yo:u pay the taxes.' 

Q. What did he say? A. He laughed at 
me, that is all. 

!Q, Did he laugh every time you spoke 
to him about that1 A. He commenced to 
speak a.bout he owned it, and this 1and that, 
and that we could not do anything. 

,Q,. Did he say he ,owned it 1 A. Yes. . 
Q. Did he say that every time 1 A. He 

said he o-wned it." 

I 
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This does not accord with the testimony of this 
witness, George H. Brown, given in the trial of 
this c.ause (p. 54, 1. 20 &c.) when his memory 
failed. 

( See also '' Supplemental to S.tate o.f Case,'' p. 
32, 1. 30 &c. to p. 33, 1. 40.) Carpenter did not 
acquiesce · in any ownership or claim of the 
Browns, nor turn over to them any of the crops 
but he paid the taxes, under claim of ownership. 
See also J:udge I(irkpatrick's remark (p. 33, 1. 
10 &c.). 

We respectfully submit that it is obvious that 
neither o.f the witnesses contra.dieted Mr. Car-
penter's statement that he told them that he was 
claiming under the mortgage. Testimony that : 
'' I might remember if I tried to''; '' I do not re-
memher"; "not that I know o.f"; "you S'aid noth-
ing ,about the mortgage"; "I considered that 
silence gave consent.'' Are the statements of a 
witness, party to a suit, who comes out definitely 
and positively with statements that he did tell 
them that he was holding and claiming under the 
mortgage as a mortgagee in possession, to be re-
garded as c.ontradictory by ·witnesses ,vho te·stify 
as, the Browns did 1 We re·srpe.c.tfully ,submit; not, 
particularly in view· of Brown's p.revious . testi-
mony that Carpenter said he o-wned it. 

The learned Vice Chancellor, in his conclusions 
(p. 92, 1. 8), says: 

"It is conceded by the defendant that 
there was never any change in the charac-
ter of his possession since• he· first entered 
into possession under the lease and my 
own examination of the defendant when he 
was on the stand convinces me that his 
possession subsequently to the expiration 
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of the lease was merely that of a hold-over 
tenant. I find as a fact therefore that Car-
penter was not in possession as mortgagee 
either under the $800 mortgage or the 
$3500 mortgage.'' It was not so 

")>,Ye respectfully submit that the authorities ceded. ~ui te 
hereinafter cited do not sustain this position as contr ary. 
:a matter of law. But on the question of fact we 
respectfully submit that by the weight o.f testi-
mony Carpenter was in posse ·ssion under his 
mortgage and not otherwise. Carpenter says so 
(p. 66, I. 30 to p. 67, I. 35). 

See also testimony of George H. Brown, one 
of the complainants (p. 49, I. 22, State of Case). 

" IQ1. Did you tell him that you were one 
of the owners of the prope ·rty1 A. I told 
him I was one of the owners and he could 
keep on right along if he paid the taxes. 

·Q. Who was with you 1 A. I don't know 
who was with me. 

·Q·. What did Mr. Carpenter say to you 
·when you told him that 1 A. He did not 
say anything; he shrugged his shoulders 
and went on.'' 

In '' Supplemental to State of Case,'' page 49, 
line 4, he says : 

''·Q1
• You say that when you 1and your 

brother met Carpenter on one occasion 
just before the lease expired, o-r perhaps 
after the lease expired, you said on one oc-
casion that he could stay in for the pay-
ment of taxes, and he laughed at you. 
Was that the first time you spoke· to him 
or some subsequent time 1 Was it before 
the expiration of the lease or after 1 A. l · 
couldrn't tell yoru1 which it 1was. 

•Q. But you did say that you spoke to 
him on more than one occasion 1 A. Yes, 
more than one occasion. 
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'Q:. I thought you had an agreement with 
him that he was to pay taxes and stay on 
the land and farm it? · A. What kind of 
·an agreement do you mean? Verb~l? 

1Q:. Yes. A. Yes, kind of a verbal ia.gree-
ment. 

Q. What did you say, as nearly as you 
can recollect, you or your brother, the ex-
act phraseology? A. Well, as far as I can 
remember, I said, 'Bill, you can keep on 
the f1arm as long as you pay the taxes.' 

1Q·. What did he say f: A. He laughed at 
me, that is all. · 

1Q. Did he laugh every time you spoke to 
him about that? A. He commenced to 
speak a.bout he owned it, and this and that, 
and that we could not do anything. 

'Q. Did he say he owned it? A. Yes. 
iQ. Did he say that every time? A. He 

said he owned it.'' 
Page 50, top : 

'' ,Q·. Was that before the lease expired 
or after it expired 1 A. It was before and 
after the lease expired, both. · 

1Q. What did you say a,bout that when he 
said he owned it? A. I told him he did not 
own it. I said, then, 'I own. it.' 

1Q. Did you or your brother ever get any 
notice from Mr. Carpenter that he was no 
longer a tenant of yours and that he was 
the owner of that land? A. N•o, sir." 

We respectfully submit ·that this testimony ab-
solutely fails to establish, spell out, or even pos-
tulate any contract between the Browns and Car-
penter after the expiration of the lease. On the 
contrary, it ·shows that Carpenter was claiming 
the right to possession as owner and not as ten-
ant. T'he Vice Chancellor was, in error in his 
fin.ding of fac.t that Carpenter, after the expira-
tion of the lease, was merely a hold-over tenant. 
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Can a contract or the meeting of the minds of 
parties be spelled out from laughs and the· shrug-
ging of the shoulders under the circumstances as 
set forth by this testimony1 :The best that Mr. 
Brown can say is found on page 83, line 20: '' He 
shrugged his shoulders and did not say yes or no, 
but he went right on with it, and I considered that 
silence gave consent and said nothing more." 

We respectfully submit that as a m1atter of 
law and of fact the grantee -of a mortgagor must 
have · something better than silence and the shrug-
ging of the shoulders when he is talking to a 
known mortgagee abo-ut the possession of the 
mortgaged property that is actually held hy the 
mortgagee. 

He s·ays again (Supplemental to State of Case, 
p. 88, 1. 2) : "He just laughed, that is all, and 
commenced to call me all kinds -of names that he 
could think of.'' 

The Browns knew of the mortgage. (a) It was 
on rec.ord. (h) Before the expiration of the lease 
and on January 3, 1898, the Browns had filed 
their Bill of Complaint for their relief against 
this mortgage ,and prayed its cancellation (p. 199, 
1. 30). ( c) They filed their Answer in the Hirner 
foreclosure March 21, 1900, setting up the Car-
penter mortgage (p. 158, 1. 20, &c.), and charg-
ing that it was fraudulent, void and of no force 
or validity. 

Now· it is to be noted that the conversations 
above · recited by Brown's ovvn w9rds occurred at 
about the time of the expiration of the lease, after 
all these acts ,and after a Court of Chancery had· 

' specifi.cally refused to sustain the Bill for the can-
cellation of this mortgage. It is uncontrovertible, 

I 
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therefore, that the Browns knew of the existence 
of this mortgage; kne-w that Carpenter claimed 
under it. He co.ntested their case successfully. 

To overcome all this they relied upon the shrug-
ging of the shoulders, a laugh and the opinion 
that silence• gives consent. 

Property rights in this state are too important 
to be disposed of on any such testimony. 

In the case of Ten Broeck , vs. Jackson., 71 N. J. 
Eq. 582-584, affirmed in this court, 73 N. J. Eq. 
734, Vice Chancellor 8tevens disposed of the tes-
timony of a witness given about as the testimony 
of the Browns was given, above quoted, as fol-
lows: 

"I think that anyone perusing this testi-
mony, and regarding the halting way in 
which it was given, will not be disposed to 
eonsider it as very satisfac.tory." 

The witness was not a party to a suit. It was 
regarded that his testimony was hedged and qual-
ified by the fact that he could not remember or 
did not remem ,ber. In this court, 73 N. J. Eq. 734, 
it was said: 

'' In our opinion the learned Vice Chan-
cellor correctly held that the . e·ssential al-
legations upon which depended the right 
of complainant to relief were not supported 
by satisfactory evidence.'' 

We respectfully once more submit that the 
daim of the Browns (if they so claim) that they 
did not know that Carpenter was holding as mort-
gagee in possession is not supported hy any tes-
timony as '' not that I know of," '' not that I re-
member,'' '' you did not say anything to him 
about the mortgage," in the face of the positive 
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and unqualified testimony of Carpenter that he 
did tell them that he was claiming 'as a mortgagee 
in possession, and the previous admission that 
Oarpenter did claim to own the property. 

,v e therefore respectfully submit that the Vice 
Chancellor is in error in the statement contained 
in his conclusions (p. 92, 1. 33, &c.) that the record 
in the· ejec.tment suit shows a sharp conflict with 
the te,s,tirnony of Carpenter there and in the Court 
of Chancery, and that there is nothing to warrant 
his feeling that he could place no reliance what-
ever upon w:hat Carpente-r s,aid in the trial. It 
appears from the order that the Vice Chancellor 
made (p. 102) that when he prepared his conclu-
sions, that the testimony taken in the ejeietment 
suit, although .offered in evidence (p. 81, 1. 25 &c, 
to p. 82) had no.t been received or furnished. 
He m 1u,st the ref ore have conceived tha.t the: ques-
tions pro ,pournd'ed to Carp,enter when he w 1as on 
the writn.ess starnd before him correctly stated 
Carpente r 's testimo1ivy in the ejectm ,ent suit. 

But a perusal shows that Carpenter's testi-
mony s.o, far from being contradictory was entirely 
,consistent in both cas.es. It was the testimony of 
the Browns · that vvas-,contradictory. 
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LAW. 

POINT I. 

THE POSSESSION OF WILLIAM D. c :ARPEN:. 
TER, DEFENDANT AND APPELLANT~ AS MOR-T-
GAGEE, BARRED TH:E RIGHT OR EQUITY OF 
REDEMP '.TION IN THE MORTGAGED PREMISES. 

· A. It is without dispute in the cas•e that the 
$3,500 mortg·age given by Gardner to Carpenter, 
was dated the 19th day of December, 1894 (E ·x-
hibit D-2, p. 107, 1. 30 &c.). It w.as recorded in 
the Middlesex County Clerk '·s, Office J ,anuary 9, 
189'5 (p. 113, 1. 10). Carpenter was then in pos-
,s:es·sion of the mortgaged premises: and oontinued 
in possession from that time down to the date of 
the filing of the Bill of Com.plaint here in August 
7, 1929, a period of thirty_.s,ix ye'ars, less five 
mo,nth. It is claimed that he, was in poss ;ession 
under his leas ,e· at the time of giving the mort-
gage, but if we so eoncede the lease was for only 
ten years .and therefore expired in 1903 or 1904 
and Carpenter then continued in po-s.ses,sion ,of 
the premises by virtue of ·something, and there isi 
no evidence in this case to show that he continued 
in posse ,s;sion of them otherwise than as a mort-
gagee. ·That is a period of twenty-six years. 

Our Statute, Compld. Stat. of N. J., Vol. 3, p. 
3170, Sec. 18, provides as follows : 

'' That if a mortgagee and those under 
him be in possession of the· lands, tenements 
and hereditament.s contained in the mort-
gage, or any part ther eof, for twenty years 
after default of payment by the mortgagor, 
then the right or equity of redemption 
therein shall be forever barred." 
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Bates v. Conrow, 11 N. J. Eq. 137. 
Chapin v. Wright, 41 N. J. Eq. 438. 
Heritage v. Bethel, 96, N. J. Eq. 515,, 

Affirmed 97 N. J. Eq. 366. 
Brown v. Berry, 89 N. J. Eq. 230, N. 

J. Ct. Err. & App. 

In the last ca•se the opinion of Vice Chance,llo,r 
Steve ·ns was affirmed in this Court and the Vice 
ChanceUo-r, on page 236', says: 

'' It is not the adve-rse possession which 
ripens into an absolute title in the case of 
a mortgagee. The mortgagee is in posses-
sion under a conveyance of the fee." 

He was apparently referring to the extinguish-
ment of the equity of redemption in twenty years 
without payment of inte ,rest or principal. 

'T,he Principal of the mortgage was due Decem-
ber 19, 1899 (p. 10.8, 1. 20) and it provided: 

'' that interest should be paid semi-annu-
ally at the rate of six per centum per an-
num. And it is thereby expressly agreed 
that should any default be made in the pay-
ment of the said interest or of any part 
thereof . . qr any day whereon the same is 
made pay-able as above expressed, or should 
·any tax, assessment, water rent or o-the·r 
municipal or governmental rate, charge 
imposition or lien be hereafter imposed or 
acquired upon the premises described in 
this mortgage and become due and payable 
and should the said interest rem.ain unpaid 
a11d in arrear for the space of sixty days 
or said tax assessment, water rent or other 
municipal or governrne :ntal, rate, charg~, -
imposition or lien or day or either of them 
remain unpaid and in arrear for the space 
of ninety days then and from thenceforth 

I 
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that is to say after the lapse or expiration 
of either of the said periods as the case· 
may he the aforesaid principal sum of thref 
thousand five hundred dollars with all ar-
rearage of interest thereon shall at the op-
tion of the said party of the second part, 
or his legal representatives become and b, 
due and payable immediately thereafter al-
though the period above limited for the 
payment thereof may not then have expired 
anything hereinbefore contained to the oonJ 
trary thereof in anywise notwithstanding 
as hy the said bond or obligatio .n and the 
condition thereof reference being there-
unto had may more fully appear." · 

It is without dispute that there was never -any 
money paid for principal or intere 1s,t and it wa1s: 
established by proof throughout the case that the 
mortgagee repeatedly paid the taxes. 

T1ax certificates (Exhibits D-3, D1-4, D-5, D-6, 
pp. 114 to 128). 

Tes ,timony of Charles H. Gardner (p. 18, 1. 21 
&c.) and testimony ·of Carpenter (p. 69, 11. 1-10, 
and p. 70, 11. 1-10, p. 71, 1. 8 to p. 72, 1. 20). 

In the case of Shields v. Lozear, 34 N. J. L. 
496, on page 499, Mr. Justice De ·P,1!, writing the 
opinion of this 1 Court, affirming a · judgment of 
Chief Justice Beasley, says: 

"By the leiase, the, defendant became en-
titled to the possession: of the premises un-
til the 1st day of April, 1868, when the 
mortgage money became due, and the de-
fendant became entitled to enter and hold 
under his mortgage. The title of the de -
fendant under the mortgage, as well as that 
under his le:ase, is not hostile to the plain-
tiff, but is in recognition of, and in subor-
dination to the title of the plaintiff, un,.. 
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der which t11e defendant was originally ,ad-
mitted into possession. But the argument 
of the plaintiff's counsel is that although 
the defendant's title under his mortgage 
was derived fro ,m the plaintiff, yet that the 
obligation of the defendant springing fro1n 
the relation of the tenancy, was first to sur-
render and yield up to his landlord the 
possession of the premises, in obedience to 
his covenant to surrender at the expira-
tion of the term, before he was to be per-
mitted to assert any possession under the 
mortgage. The law· does not carry the 
f ealt iy of the tenant to his la·ndlord to such 
e;Citent. * * * The covenant to deliver 
possession at the expiration of the tern1 
will not estop the tenant from showing 
that the· title of the lessor has expired. 
Doe v. Seaton., 2 Cr. M. & R. 728." 

On page 501: 

'' Having been ·admitted into possession 
under the lease, a form.al entry under the 
mortgage was not necessary to vest in him 
the possession under it.'' 

The ease ha·s been frequently cited with ap-
pr.o.val. 

In the re,cent case of Stewa .rt v. Fairchild-Bald-
win Co., 91 N. J. Eq. 86, Mr. Justice Trenchard: 
writing the unanimous opinion of this Court, ·on 
page 88, say 1s: 

'' However, upon breach of condition, the 
mortgagee's estate has all the incidents of 
a common law title, and he has the right 
to the possession of the mortgaged pren1-
ises." Citing Woodside v. Adams, 40 N. J: 
L. 117, and Sih,ields v. Lozear, 34 N. J. L. 
496. 

I 
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And by force of the ·s,tatute , above cited, if the 
mortgag -ees are in posses ·sion of the lands con-
tained in the mortgage or any part thereof for 
twenty years if default in payment, then the right 
or equity of redemption is forever barred. This 
st·atute m-eans : something. We are not dealing 
with a cas,e where at ·some time within a period of 
twenty years the mortgagor or his grantees , un-
dertook to redeem. We are dealing with a cas ,e 
where there was no redemption nor attempt at 
redemption and where the Estate of the mort-
gagee therefore · became absolute and the right or 
equity of redemption by the mortgagor becam.e 
forever ban red by fO'rce of the is.tatute that 
has been in f orce1,1 in thi ,s: state since 1846 or 
prior. ( 1 7?1 -;t:i(l,.e_~ 

We res,pe,ctfully submit that under the statute 
above · quoted and the authorities, this is a rule 
of la:w binding equally upon Courts of Equity 
and Courts of Law, inexorable, fundamental, and 
not to be relaxed because a Court of Equity hap-
pens to think that under the particular circum-
sta.nce,s: of some specific ,cas·e the facts warrant 
the relaxation of the rule. In this respect, it is 
like the rule in Shelley's ca,se; not t:o be, unbent 
or mo1ded be0ause a Court is of the , opinion that 
the parties - intended and hoped for something 
differen~ 
fUJ-- y. w--~4r7/., >rJ-·1 · 41-J 

B. But it is said that this mortgage is withou.t 
considera.tion. 

We think it sufficiently established by the tes-
timony that the mortgage wa;s, not without con-
sideration. It wa·s. not for the .sum of $3,500, 
but it was given to secure advancements that 
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might be made by the mortgagee to the mortgagor 
to the amount of $3,500 and for it the mo-rtgag~ee, 
Carpenter, was to pay and did pay ye·ar after 
year the taxes upon the property. The mortgage 
was not fraudulent as between the parti ,es. The 
Bill of Complaint charges (p. 3, paragraph 6, 1. 
13 &c.) that said mortgage w·as fraudulently pro-
cured by the defendant, Carpenter, and that said 
mortgage was executed without any considera-
tion. There is not one scintilla of evidence any-
where in this record to sustain the charge that 
the mortgag ,e was fraudulent as , between these 
parties. The re is no su,ch thing as a fraudulent 
conveya ,nce betiveen p,a,rties sui juris where both 
of them know w1hat they a.re\ d'omg amid neither 
is the victim of any misrepresentatiovns. There 
is not ·one scintilla of evidence to show that Car-
penter atten1pted to exercise any fraud upon 
Gardner or that Gardner attempted to exercise 
any fraud upon Carpenter at the time this m.ort-
gage ·wa,s: given. Carpenter was in pos•s,es-sion 
under a lease. Gardner waa:itedi the ta:xes on 
his property paid and ,certain advances made on 
the propert y f ro1n time to time. Gardner s'ays 
(p. 18, 1. 38): 

'' It was supposed to protect him on his 
lease. That is what I understood and it 
was to be caneelled at the expiration of the 
lease. I never received a cent for that 
mortgage.'' 

Carpenter says (p. ·60, 1. 37 &c.): 

"That was for money that I advanced 
to Mr. Gardner for taxes and for a horse. 
and wagon, ·and different things that I sold 
him, for moneys that he might need dur-
ing the lease time.'' 

I 
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Page 61, line 1 &c. : 

" ,Q,. And at whose suggestion was this 
mortgage drawn 1 A. Mr. Gardner's." 

I 

The quesition of fraud, therefore, does 1 not en-
ter in at all. Chancellor M:eGill, in the -case of 
David A. Brown ancl George H. Brown v. WiUiarm, 
V. Ca1rpe11Ater, in hi1s; opinion sustaining demur-
rant to the Bill, says of this very mortgage- (p. 
206,, 1. 27, 57 N. J. Eq. 23) : 

'' It was executed and delivered to answer 
three purposes, (a) to secure Carpenter 
against obligations to ,be assumed for 
Gardner, (b) to secure Oarpenter for 
money to be advanced for Gardner, and (c) 
to secure and preserve • the property cov-
ered by the mortgage to the value of $3500 
from losses that Gardner might thereafter 
incur. The first inquiry is as to the mean-
ing of the language in which the purpose 
' ( C) ', is expressed in the· bill. The demur-
rant claims that its m.ea.ning is that the 
mortgage w1as designed by the mortgagors 
and mortgagee to be a protection for Gard-
ner against his creditors, upon the argu-
ment that it anticipates losses hy Gardner 
which can come over on the mortgaged land 
so as to take it, and to the extent of the 
amount of the mortgage. Or in plainer 
1'anguage jt means that the mortgage was 
a contrivance to defeat the recovery of 
claims of future creditors.'' ,r., * * 

"If it has another meaning, it is at least 
too vague and indeterminate to manifest 
that meaning which must be understood be-
fore relief can be· given and the Bill is de-
murrable upon the ground that it is uncer-
tain and vague in this respect. 1Grantees 
of a mortgagor ( that is David A. and 
George H. Brown, complainants in this 
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case) with fraudulent intent who purchased 
the land without knowledge of the law, for 
a consideration not stated, asked that the 
mortgage be cancelled. A Court of Equity 
did not .afford to the mortgagor the relief 
they ask because of the principle which un-
derlies the maxim in pa,ri de dioto. Citing 
the case, Schenck v. Hart, 32 N. J. Eq. 148. 
I do not think that they stand in a better 
position. P~llsbYllry v. King ·on, 6 Stewart, 
33 N. J. Eq. 287-291. As grantees of Gard-
ner they are his representatives and suc-
ceed only to his rights.'' 

BUT NEITHER GARDNER NOR HIS GRAN'TEES, 
THE BROWNS, CAN A:TTACK THIS MORTGAGE 
FOR LACK OF CONSIDERATION. 

In the ~a•s,e. of Perkins v. Trinity Realty Co., 
69 N. J. Eq. 723, Vice Chancellor Garrison, writ-
ing the opinion of the Court, says (p. 724) : 

'' It will be found that the Court of Chan-
cery, in dealing with the question of the de-
fense of ·want of consideration, has held 
that 'a bond and mortgage * * * is 
good if it is shown that none ( eonsidera-
tion) was given. And neither courts of law 
or courts of equity will allow the consid-
eration to oe inquired into for the sake of 
dedaring the instrument void for want of 
consideration. ,;:, * '" '' Citing cases. 

''It cannot be doubted that even now a 
valid mortgage may be given where no val-
uable consideration exists. Otherwise the 
absolute control of the owner of his prop-
erty is taken away for he w6uld not be per-
mitted to give it a.way in his lifetime by 
deed and the mere faet that there was no 
consideration would not now render the 
mortgage invalid. A mortgage may be sus-
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tained as against all except creditors whose 
claim existed at the time of giving · it al-
though it was merely intended as a gift, 
and when executed and delivered it is· as 
valid as if based upon a full consideration 
and it is not open to the •objection that it 
is a voluntary executory agreement, but it 
may be enforced acco-rding to its terms as 
an executed conditional transfer of the es-
tate mortgaged.'' 

The case was unanimously affirmed on the 
opinion o.f the Vice Chancello ·r in this Oourt, 71 
N. J. Eq. 304. 

In the ,cas-e of Pillsbury v. King 'on, 33 N. J. 
Eq. 287, Mr. Justice Depue, writing the opinion 
of this , Court, ,says (p. 291) : 

''No rule of law is better settled than 
that ,a ,conveyance in fraud of creditors is 
good .as -between the parties to it.'' 

And it was held by Chancellor McGill in the 
c.ase of Brown v. Ca,r-p:en,ter that the Browns· a·s, 
grantees of Gardner are his representatives and 
succeed only to his rights. (f · d 7l. j {,. '/· )rJ-j-t· .lo} 
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POINT II. 

THE COURT BELOW FAILED TO GIVE 
CONSIDERATION TO THE TESTIMONY IN 
THE EJE0TMENT SUIT TRIED BEFORE THE 
HONORABLE JOHN P. KIRKP.A:TRICK, AT .THE 
MIDDLESEX COUNTY CIRCUIT' COUR'T IN 
WHICH DAVID A. BROWN AND GEORGE H. 
BROWN WERE PLAINT'.IFFS, AND WILLIAM V. 
CARPENTER, DEFENDANT. 

As already pointed out, the testimony taken in 
that case is subn1itted to thi s Court in the hook, 
"Supplen1ental to State of Case" and the opinion 
of the H,onorable J.ohn P. Kirkpatrick, County 
Judge of Middlesex, holden at the Circuit Court, 
is found on page 140, State of Caise, Exhibit D-9. 
The offer of that record is found on page 81, 
State of Case, line 25 &c. and it is, obvious, that 
the Vice Chancellor failed to give it the con-
sideration that was required for a proper dis-
position of the case. He later determined that a 
consideration of this testimony i·s not, in the 
Court's opinion, necessary to a decision of this 
ease (p. 102). 

We respe .ctfully submit that the defendants 
,closed their -ea·s.e relying upon this te·stimony taken 
at the Middlesex Circuit Court as a part of their 
proofs (p. 82, l. 11), and that the failure of the 
Court to s'Uhseqlrnntly rea.d and consri.de,r this tes-
timo-ny deprived the def.ense of the benefit ,of this. 
testin1ony in order to show there was no contra-
diction in Carpenter's testimony and that what_ 
conflict e·xis.ted in testimony was, --wholly on the 
Browns' part. 

I 
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We respectfully submit that a perusal of the 
testimo .ny as hereinahove pointed out (Point A 
facts), entirely disposes of any notion that there 
was1 a ·sharp conflict in the testin1ony that Garo-
ner gave there and the testimony that he gave in 
this case in the Court ·of Chancery and alis;o of 
the notion that no reliance can he placed upon 
what he •says. 

The Circuit Court placed 'a reliance upon what 
he said in .an action between these same parties. 
See conclusions of Judge Kirkpatrick (p. 140). 

As appears from the order refusing recon-
sideration of his conclusions, this additional tes--
timony as 1s:et forth in the '' Supplemental to State 
of Case'' -wa·s never ,considered by the Vice Cha.n-
cellor f.or the reason that the stenographer hav-
ing charge thereof was unable to• prepare it prior 
to the writing of the Vice Chance1lor's conclu-
sions (,s,ee p. 102). 

The rule is as follows: 
''Once testimony is admitted it must be 

c.onsidered by the Court and cannot be 
withdrawn even on Court's own motion 
over plaintiff's objection." 

Lewar •s• v. Weaver, 121 Ba. St. 26·8 (15 
Atl. Rep. 514). 

See 1also 38 Cyc. 1348 and cases , in notes. 

'' Where the evidence is in direct conflict 
the exclusions of compete ,nt evidence is a 
matter of much more concern than where 
the testimony on the point was substan-
tially one way.'' 

Chandla v. St. Louis Transit Co., 213 
M•o. 244, 112 S. W. Rep. 249·. 
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In the case of Missouri Am .erica,n Electrical 
Company v. Ha:milton BroW'n Shoe Com,pany, 165 
Fed. Rep. 283, the Court held it to be reversible 
error to refuse to hear testimony offered by the 
los,ing parties. 

And in the case of D'Arrigo v. Texas Produce 
Company, 31 S. vV. Rep. 713, the Court he1d that 
where the issues are close and if admitted might 
have influenced the judgment, such refusal is 
ground f.o,r reversal. 

It is elen1ental that where the Trial Court has 
failed o-r refused to conside·r evidence pro,perly 
before it the Appellate Court will reverse and 
not speculate as, to what wight have been the 
-effeet of such e·vidence if it. had been considered. 

Bird v. Veith, 7 B. C. 31. 
Mantel v. Hemphill, 28 B. C. 265, 53 

Dom., L. R. 37. Cited Corp. Jur., 
Vol. 46, p 118. 

POINT III. 

THE MATTERS AND THINGS IN ISSUE IN 
THIS CAUSE BE1TWEEN THE PARTIES WITH 
REGARD TO ;THE $3500 MORTGAGE WERE RES 
ADJUDICATA AND NOT SUBJECT' TO ANOTHER 
LITIGATION IN THE COURT OF CHANCERY. 

A. JUDGMENT OF LA w C'ouRT. 

The learned Vice Chancellor in his co,nclusions 
( p. 91, 1. 24 &c.), Sa.JS : 

'' The defendant's ·right to possession as· 
found in the :Middlesex Circuit Court heing 
based upon his possession 1as mortgagee un-

I 
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der the , $3500 mortgage the validity of 
which was not determined, the judgment in 
that suit was not res adjudicata . on the is-
sues here presented.'' 

Judge Kirkpatrick, in his opinion (p. 140, 1. 39, 
&e.), says: 

'' The 'circumstances surrounding the 
making of this mortgage are such as to 
raise a strong suspicion of fraud :and Mr. 
Gardner made an .at.tempt to have the 
Court of Chancery declare it void. ;This 
the Court refused to do and left the par-
ties to any remedy they might have at 
law." 

'' It will appear the mortgage in question 
is not a very substantial foundation on 
which to base a claim of title. N everthe-
less, whether strong or weak, it is the foun-
dation upon which Carpenter claimed to he 
entitled to possession. In this action in 
this court he is entitled to and is in pos-
session as mortgagee under his mortgage. 
Gardner could not dispute his right with-
out satisfying the mortgage and the plain-
tiff's present taking with notice have no 
rights superior to those of their grantor.'' 

If this is not res adjud :i.cata, we are at loss to 
understand what c:an be. Assuming that these 
parties had one of two remedies placed before 
them, namely, the action of ejectment to which 
they resorted, or resort to this proceeding: 

B. ELECTION OF RE.MEDY. 

They selected their forum whie:h was the Mid-
dlesex County Circuit Court; tried their case 
there and it was determined ,adversely to them. 
Having elected the common law eourt, they are 
bound by its decision and the judgment of that 



37 

court operates as an estoppel against their pro-
,ceeding for the same cause of action in any other 
time or in any other manner. 

In that old hut exeellent work, '' Encvyc:lopedia 
of Plead :ing' a;,n,d' Practice:," Vol. 7, page 364, the 
rule , is thus stated: 

"It is certainly the established law in 
each state that has spoken on the subject 
that the definite adoption o~cP or more 
inconsistent remedies by a party cognizant 
of the material facts is a conclusion and 
irrevocable bar to his resort to the alterna-
tive remedy." 

,See also Corp. J ur., Vol. 20, pp. 38-40. 

In the case of .ZlfcMicha,el vs. Barefoot, 85 N. J. 
Eq. 139, Chancellor Walker, writing the opinion 
of this court says, collecting the authorities in 
this state (p. 142) : 

"The complainants, by .applying to the 
law courts , first to the District Court for 
new trials of the suit there; secondly, to 
the Circuit Court to vacate the non-suit 
made an election of remedies and must 
abide the result." 

In Roarke vs. Roairke, 77 N. J. Eq. 181-184, it 
was held that in case an election be n1.ade in favor 
of an action at law proceeded to finality before 
application made to the C'ourt of Chancery, the 
complainant must be held to have elected to stand 
upon the legal remedy. 

If this , were not so, there woul~ be literally no 
end to litigation. 

We respectfully submit that the case of Huud 
vs. O''Neil, 44 N. J. L. 56'4, is not contrary to this 
contention. The Court there said (p. 566) : 
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'' A judgment in ejectment will not con-
clude the defeated party as to title or right 
of possession su,bse.quentliy accruing.'' 

The complainants in this case have no title or 
right su:bsequ,en.tly a:ccrui:ng '. They stand upon a 
deed made to them . by Gardner on November 9, 
189'7 (Exhibit D-8, p. 13fi·), the very title upon 
-which they relied in the ejectment suit. and the 
only title under which they claim. 

Campbell, Atlantic 1and Ventnor Land 
C'o. vs. Ventnor City, &c., 147: Atl. 
p. 405, in this court (not yet reported 
in N. J. reports). 

On page 407, Mr. Justice Kalisch, writing the 
opinion of this court in that case says: 

'' According to the record in the pres ·ent 
case nothing had accrued sinc.e the first 
trial which in the slightest changed the le-
gal aspe •ct of the case.'' 

We· respectfully tSuh:mit tha.t the judgment 
of the Middlesex Circuit Court as to the validity 
of this mortgage · in the aiction of ejectment 
brought by these complainants as plaintiff against 
this defendant was final and is res adjwdicata as 
to the iss:ue•s involved in this litigation. 



39 

POINT IV-LACHES. 

THE COMPLAINANTS WERE GUILTY OF SUCH 
LACHES ·TH~T THEY ARE PRECLUDED FROM 
PURSUING ANY REMEDY NOW. 

A. 

The deed of Charles H. Gardner and wife to 
David A. Brown and George H. Brown, the com-
plainants in this case, was dated November 9, 
18917 (p. 135·, Exhibit D-8), at that time Carpen-
ter was in possession of the property. The $3500 
mortgage given to him by Gardner himself was 
on record (Exhibit D-2, p. 107) just one year and 
ten months (p. 113, 1. 10) and the Browns there-
fore took the deed from Gardner with full no-
tiee of that mortgage. On. J ,a.nuary 3, 1898, they 
filed in the Court of Chancery in bill for relief 
against Carpenter (p. 19·9, 1. 30) and on N ovem-
ber 1, 1898, Chancellor :M::cGill sustained the de-
murrer to the bill (p. 203, 1. 32, &c.), and made 
his order sustaining that demurrer, January 14, 
18·991 

( p. 215). 
The Brovvns, the complainant ,s in this case, then 

waited ne.arly thirty years. :Meanwhile Carpen-
ter was in po,s,session, paying taxes, exercising all 
the act ,s .of O:\Yner,ship ( Sup. State of Case, p. 32, 
1. 30 to p. 33, 1. 40). 

On January 16, 1900, Robert Adolf Hirner filed 
his bill •of complaint in the Court of Chancery f.or 
the foreclosure of a mortgage known as the Perth 
Amboy Savings Institution mo-rtgage a:nd which 
-had been as,signed to him (Hirner) for the sum. 
of $1,600, dated April 10, 1893, and recorded in 
the Middlesex County Clerk' ·s, Office (p. 143 &c.). 
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To that fo-redosure proceeding the iS,e complain -
ant ,s were made parties defendant (p. 157, 1. 10 
&c.). They filed to it their answer (p. 158). They 
did not undertake to- protect thems ,elves in any 
way by the purchase ·of the Savings Ins ,titution 
mortgage s,o held by Rimer, but permitted that 
ca·s,e to go, to final decree on a. Master ',s: Report 
(p. 175) and permitted William V. Carpent ,er, 
who was in pos ,session of the premises to, pay 
that decree ( see p. 64, 1. 15· to p. 6-6, 1. 20). 

This i,s, nowhere denied and Carpenter paid that 
mortgage · for the , protection ·of him 1s1elf. Some-
how there seem·s to have been an omission to take 
an as-signment of the bond and mortgage and the 
de:eree a-s the cas,e may he for Carpenter .as might 
have been done, but it is undisputed in the case 
that the ,suit to which the · Browns were parties, 
he, Carpenter, being the per ·st0n in possession, 
was permitted to pay that decree without protest 
on their part and ·without any attempt on their 
part to pay it off or protect what they now claim 
was their interest. 

Afterw.ards in 1928 or 1929 they brought an ac-
tion of •ejectment against him. In that they failed 
as hereinabove pointed out, and on August 7, 192.9·, 
they filed Bill of Complaint in this cause · (p. 1). 
During all that time they made no tender of any 
payment to Carpenter; sought no remedy for an 
a·ccounting; made no effort to aseertain the prin-
cip:a.l or interes ,t due on the m.ortgage, but per-
n1itted him to exer ,ci·se all the aDts of ownership; 
to remain in pnsse sision under his mortgage and 
permitted the right or equity of redemption to 
become barred under the statute hereinahove 
cited. 

Compld. Stat. of N. J., VoL 3, p. 3170, 
Sec.. 18. 
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We think no citation of authorities is nece•sisary 
to show the grossest ·s•ort of laches. 

The leading case in New Jersey is Luitjen v. 
Lutjen, ·64 N. J. Eq. 773'. The eases are · collected 
on pages 782 and 783. 

As the result of them the rule i,s· thus •stated 
(p. 781, top) : 

"Lapse of time alone is deemed by the 
authorities to be a sufficient ground of es-
toppel in cases like the present, when the 
court cannot feel confident of its • ability 
to ascertain the truth now as well as it 
could when the subject for investigation 
was recent, 1and before the memories of 
those who had knowledge of the material 
facts have be co-me faded and weakened by 
time. To constitute estoppel of this de-
scription, it is not essential that a~y actual 
loss of testimony through death or other -
wise, or means of proof •or changed rela-
tions, to the prejudice , of the other party, 
should be proved to have occurred.'' 

In the case of Soper v. Sisco, 85 N. J. Eq. 165, 
1iir. Justice ·Trenchard, writing the ,opinion •of 
this Court (p. 174), says: 

"The general rule is well settled that he 
who, without adequate excuse, delays as-
serting his rights until the proofs respect-
ing the transaction, out of which he claims 
his rights a.rose, a.re so indeterminate and 
obscure that it is impossible for the court 
to s·ee whether what is -asserted to be jus-
tic.e to him is not injustice to his adversary, 
has no right to relief. Mccartin V. Trap-
h,a;qein,, 43 N. J. Eq. 324; affd. 45 N. J. Eq. · 
265 .. '' 
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We submit that the language above- quoted 
and approved hy this Court applies · with strik-
ing force to the case at hand. 

B. 

T·he compla.inants-respondents 1 having been put 
under notice by virtue ,of the Chancery suit in 
which the Browns sought to, cancel Carpenter':s 1 

mortgage, that Carpenter conside-red the mo-rt-
gage a valid and bona fide mortgage were guilty 
of laches in not diligently aseiertaining and pro-
te-sting their rights in connection the ,rewith. From 
the time of the conclusi ,on of the ; Chancery suit 
to set this mortgage a.side as fraudulent until 
the time • of ejec:tm,en;t -acit~on a year ago, the 
Browns took no steps to -a,scertain their rights 
or to protect the same. 

'-' As was said by V. C. Leaming in Craw,_ 
ford v. Lees) 9'3 Atl. Rep. 201, 84 N. J. 
Equity 324,'' kches may be equitably at-
tributed to delay in the ascertainment of 
one's rights when the duty and opportun-
ity of ascertainment exists to the same ex-
tent as for delay in the . assertion of such 
rights after their ascertainment. 'f Jc/J ~4, 

The character of the n1ortg-age having been in 
issue, la,c.hes ·will theref.ore n1ore re·ad.ily run. 

In the case of Brow'(nvng v. Browning, 91 W. 
Va. 19·6, 112 S. E. 314, the Court held that whe-re 
the mortgage character of the ins ,trun1ent i,s1 in 
issue, la.ch es will more readily def ea.t the right 
to rede ·em than in the case of an adn1itted mort-
gage. See also 42 Corpus Juris 386, where the 
rule is •so s,tated and an additional ·point stres ,sed 
that where the value - of the· property ha ,s ha.d a 
great increase in the interim that this has an im-
portant bearing on laches. 
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C. 
By virtue of Section 17,\toJJ 3 Compiled Statute-si 

of N. J., page 3169, the tim .e was limited fo,r the 
beginning of the ac:tion in this case to a period 
of twenty years from· .and after the expiration of 
the leia,se ·a11d said action not having been brought 
prior to the year 1923', is a;0cordingly barred. 

The Statute re.ads: 

'' That every real, possessory, ancestral, 
mixed or other action, for any lands, tene-
ments or hereditaments ·, shall be brought 
or instituted within twenty years next after 
the right or title thereto, or cause of such 
action shall accrue, •and not after; provided, 
always, that the time during which the per-
son who hath •or shall have such right or 
title, or cause of action, shall have been 
under the age of twenty-one years ·, or in-
sane, shall not be taken or computed as 
part of the said limited period of twenty 
years. (Rev. 1877, p. 597.)" 
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POINT V. 

' EVIDENCE IMPROPERLY ADMIT.TED. 

The Court ,admitted in evidence (p. 57, 1. 25, &c..) 
a paper ,of writing signed by the Browns and 
giving to Mr. Gardner a right to go over the prop-
erty (Exhibit C-1, p. 103, 1. 20 &c.). 

This was ffver the objection of ,counsel (p. 58, 
1. 20 &c.). 

W,e think it wa;s· not of great importance but it 
w1a,s, de-arly incompetent evidence. It appears 
from the conclusions · of Vice Chancellor (p. 91, 
1. 1 &c.) that he gave , ,some weight to it as w-e.11 as, 
to the right -of way that the- Bro;wns had execut ,ed 
to the Tidewater Pipe Company (E ·xhibit C-4, p. 
104). 

Carpenter was in no way bound by these instru-
ments , and by no po,s.sibility could they preclude 
any right ,s-that he had. These transactions • so, far 
as Oarpenter was concerned were res unter aTios 
a1ota. They could no way aJfe,ct Carpenter's 
rights, nor were they any evidence ,against him. 

We would not refer to the point if the Vice 
Chancellor had not made ,so, much of it and ap-
parently has •ed hfa, -condusions · and the decree, in 
part, upon these instruments. As far as the . ·Tide-
water Pipe Oompany's right of way wa,s, con-
cerned, it appeared that Carpenter had granted 
a right of way for which the Tidewater Pipe Com-
pany had paid him (p. 73, 1. 20 &c.). It is. €Vi-
dent, there.fore, that the · 'Title Seavcilier fo,r the-
Tidewater P1pe Company got agreements from 
the record holders · and from the owners , in pos-
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session which was certainly a proper precaution 
for .a company seeking a right ,o.f way acros is: lands, 
but the instruments were not conclusive or indeed 
relevant in this suit. 

The Vice Chancellor was of the opinion that the 
defendant claimed title in this ca·s,e by adverse 
pos 1s1e•ssion (,s-ee p. 90, 1. 39 &c.). We res1pectfully 
submit that that was not the claim of the defend-
ant. The· defendant claims1 a:S mortg.agee in pos-
·ses·sion under the statute hereinabove ·cited. 

FINAL. 

It is re•spectfully 1suhmitted that the decree of 
the · learned Vice Chancellor should ,be revers ·ed 
and the record renri tted to the Court of Chance•ry 
for a dismissal of the Bill with ieos-ts, in this · Court 
and in the Court below. 

FREDERIOK F'. RICHARDSON, 
S'TEPHEN V. R. STRONG, 

Solicitors for Defendant and Appellant. 

FRE ,EMAN WOODBRIDGE, 

Of Counsel. 
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BRIEF OF COMPLAINANTS-APPELLEES. 
BERNARD W. VOGEL, Solicitor for Complain- 20 

ants-Appellees. 

LEO S. LOWENKOPF and THOMAS L. HAN-
SON, of Counsel. 

STATEMENT OF FACT. 
( Italics, our s ) 

This was on a bill to redeem certain lands situate 
in the Township of Woodbridge, Middlesex County, 
from the lien of two mortgages and two certificates 
of tax sale alleged to be held by the appellant, Wil-
liam V. Carpenter. Said action was instituted by 
the appellees, David A. Brown and George H. 
Brown, who claim title to said lands in question b;; 
virtue of a certain deed executed unto them by 
Charles H. Gardner and Mary G. Gardner, his wife, 
which said deed was dated November 9, 1897, and 
recorded on the l0t~ day of November, 1897, in the 
office of the Clerk of the County of Middlesex in 

30 

40 
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2 

Book 296 of Deeds on page 210. 
At the time of said conveyance unto appellees 

there appeared of record against said lands two 
mortgages, the first being one executed by appellees' 
grantors unto the Perth Amboy Savings Institution, 
in the sum of Eight Hundred ($800.00) Dollars, 
dated April 10, 1893, and duly recorded in the office 
of the Clerk of the County of Middlesex; and which 
said mortgage was subsequently assigned to one 
Robert A. Hirner on the 10th day of October, 1899, 
and which assignment was also duly recorded; and 
the second mortgage being also executed by appel-
lees' grantors but unto the appellant, in the sum of 
Thirty five Hundred ($3,500.00) Dollars, and which 
said mortgage was dated December 19, 1894, and 
duly recorded. 

20 At the time of the conveyance of said lands unto 

30 
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appellees, the appellant was a tenant in possession 
of same by virtue of a written lease executed unto 
him in September of 1893, by appellees' grantors 
for the term of ten years. 

In August of 1899, said lands were sold for the 
non-payment of taxes by the Collector of the Town-
ship of Woodbridge, to "the Inhabitants of the . 
Township of Woodbridge in the County of Middle-
sex," for a term of thirty years, and which said tax 
certificate was recorded in Book 309 of Deeds on 
page 569. The said lands were again, in February 
of 1906, sold for the non-payment of taxes by the 
Collector of the Township of Woodbridge, to the 
"Township of Woodbridge in the County of Middle-
sex," in fee, and which said tax certificate was re-
corded in Book 189 of l\1ortgages on page 85. The 
two certificates evidencing these sales were as-
signed by the municipality to the appellant, on Feb-
ruary 1, 1912, and recorded on January 22, 1915, 
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in Book 15 of Releases on pages 382 and 383. These 
assignments were re-recorded on April 14, 1928; in 
Book 915 o'f Deeds on pages 75 and 77. 

In 1900 the Eight Hundred ($800.00) Dollar 
mortgage which had been assigned to Hirner was 
foreclosed and a final decree entered in said fore-
closure suit on April 2, 1900. No execution was 
issued upon that decree. On April 12, 1900, the 
appellant, who was also made a party defendant 
in the foreclosure suit, filed a bill in this court to re-
deem the premises from the lien of the mortgage 
which had been foreclosed and the decree in said 
suit, and pursuant to an order of this court ente1~ed 
in the 12th day of April, 1900, paid into this court 
the sum of One Thousand One Hundred Seventeen 
Dollars and Ninety Three ($1,117.93) Cents, and 
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on May 2, 1900, an order was entered in that cause 20 
directing the payment of said sum to Robert A. 
Hirner, the complainant in the foreclosure suit. No 
further proceedings were had in either the fore-
closure suit or the suit to redeem. The final decree 
in the foreclosure suit was not assigned and no sale 
of the premises ever had pursuant to that decree. 

Appellant in his answer to appellees' bill, by way 
of answer in lieu o'f plea, claims to have been in 
possession for a period of twenty years as mortga-
gee under the aforesaid mortgage and that appellees' 
right or equity of redemption is forever barred. 
However, at the tria~ _ of said cause in the Court of 
Chancery appellant specifically, in response to ques-
tions by the court, claimed title by virtue of -posses-
sion under the Thirty five Hundred ($3,500.00) 
Dollar mortgage, and the court in its conclusions 
states " * * * * * the defendant while on th e witness 
stand expressly disclaimed possession except as 
mortgagee und~r the Thirty-fi1)e }Jundred ($3,500.-

New Jersey State Library 

30 
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00) Dollar mortgage." (Italics, ours) (State of Case 
p. 93, 1. 32 to 1. 34) 

Appe llant further claims title to the premises in 
question by virtue of having been in possession of 
same for a period of twenty years as mortgagee 
under the Thirty five Hundred ($3,500.00) Dollar 
mortgage. Appellant by his own testimony (State 
of Case p. 60, 1. 36 to 1. 40) (Supp. to State of Case 
p. 69, 1. 33-34; p. 86, 1. 1 to 1. 12) admits that sa id 
mortgage was executed unto him by appellees' 
gr an tor as security for his lease and also as security 
for a past indebtedness of the said Gardner unto 
appellant as well as for future loans that might be 
made by appellant unto the said Gardner. As to 
the amount of said indebtedness, appellant was un-
certain and vague, in one instance it being set at 

20 Five Hundred ($500.00) Dollars (State of Case p. 
75 1. 8 to 1. 10) ; in another at Two Hundred ($200.-
00) Dollars (Supp. to State of Case p. 70 1. 5 to 1. 
12) ; and again in another at Four Hundred ($400.-
00) Dollars (Supp. to State of Case p. 65, 1 36) ; and 
still in another at Six Hundred Dollars or Seven 
Hundred Dollars (Supp. to State of Case p. 68, 1. 
29). Appellees' grantor, Gardner, a man of eighty-
three years, testified that said mortgage for Thirty-
five Hundred ($3,500.00) Dollars was given at the 
solicitations and request of the appellant as security 
for said lease (State of Case p. 20 1. 13 to 1. 37; p. 
21 top to 1. 10), and said Gardner further testified 
that the understanding between him and appellant 
was that upon the expiration of said ten year lease 
that appellant was to have said mortgage discharged 
of record (State of Case p. 18, 1. 36 to p. 19, 1. 10). 
Appellees also testified that upon the conveyance un-
to them by Gardner that they were inf or med by 

40 said Gardner that said Thirty five Hundred ($3,500.-
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00) Dollar mortgage was merely given as security 
for appellant's lease (State of Case p. 33, 1. 39 to p. 
34, 1. 8; p. 56, 1. 13 top. 57, 1. 7). 

The court found as a fact that "So far as the 
Thirty five Hundred ($3,500.00) Dollar mortgage 
is concerned the evidence is convincing that the de-
fendant has no rights thereunder. (Italics, ours). 
The mortgage was given in connection with the lease 
and it is said as security therefor, and also to se-
cure the def end ant Carpenter for loans to be made 
or liability to be incurred by him for the mortgagor. 
Carpenter claims that at the time the mortgage was 
given Gardner owed him about Five Hundred 
($500.00) Dollars and that thereafter he loaned him 
certain sums for payment of taxes. This is denied 
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by Gardner and I believe Gardner is speaking the 
truth. I was not at all impressed by the defendant's 20 
testimony and have no confidence in him as a wit-
ness. (State of Case p. 92, 1. 19 to 1. 32). My 
conclusion with reference to this mortgage is that 
Gardner's explanation of it is the correct one; that 
it was to have been surrendered and cancelled by 
Carpenter upon the e~cpiration of the lease; that no 
moneys were ever advanced thereon and that there 
is nothing due thereon to Carpenter." (State of Case 
p. 93, 1. 21 to 1. 27) 

In January of 1898, the appellees filed a bill in 
this court against the appellant seeking the cancel-
lation of the Thirty five Hundred ($3,500.00) Dol-

, 

lar mortgage on the ground that it was fraudulently 
obtained from appellees' grantor and that there was 
no consideration therefor. The appellant demurred 
to the bill of complaint and the demurrer was sus-
tained by the Chancellor on the ground that the bill 
of complaint was too vague and uncertain in it s 
charges to • set out a 1cause of action. Appellant in 

30 

40 
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his answer alleges that the issue as to the validity 
of said Thirty five Hundred ($3,500.00) Dollar 
mortgage is res adjudicata because of the decree in 
the above mentioned suit brought to cancel that 
mortgage. The files in that suit having been in-
troduced in evidence the court found as a fact that 
the question of the validity of said mortgage was 
not r es adjudicata in that suit at all ( State of Case 
p. 91, 1. 14 to 1. 25). The court in its conclusions 
held, "The defendant demurred to the bill of com-
plaint and the demurrer was sustained in an opinion 
by the Chancellor on the ground that the bill of 
Complaint was too indefini t e in its charges to set 
out a cause of action. It was suggested in the opin-
1.on that the mortgage may have been given in fraud 
of creditors but the decision was not based upon 

20 that ground ." (State of Case p. 88, 1. 15 to 1. 24). 
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The court fu r ther held, in referring the matter to a 
maste r to state an account between the paitie s, 
"the master will not consider, however, the Thirty 
five Hun dred ($3,500.00) Dollar mortgage in stat-
ing this account, as J find as a fact that th ere is not 
now and nev er was anything clue on that mortgage." 
( State of Case p. 94 1. 9 to 1. 13) . 

In July of 1899, a dispute arose between appellees ' 
and appellant with respect to appellant 's rights un-
der his lease and he was physically disposed, where-
upon appellant brought an action in ejectment in 
the Supreme Court against the appellees for the 
recovery of possession of said premises and in that 
suit the lease was established and appellant re-
stored to possession and he has continued in posses -

. . s10n ever since. 
In 1928 appellees brought an action in eiectment 

in the Middlesex County Circuit Court against the 
appellant. The cause was tried before the court 
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without a jury and judgment was for the appellant 
on the ground that he was in possession under the 
Thirty five Hundred ($3,500.00) Dollar mortgage; 
that the said mortgage had been declared invalid 
and that so long as the mortgage was in existence 
and possession claimed under it, the appellant was 
entitled to possession. The Circuit Court judge in-
dicated that the validity of the mortgage was ques-
tionable but held that in said action the court had no 
jurisdiction to determine that point. The Circuit 
Court judge in his conclusions stated that, "the 
circumstances surrounding the making of this mort-
gage are such as to raise a strong suspicion of 
fraud * * * * * " (State of Case p. 140, 1. 39 to p. 

10 

141, top line). The court also said "thus it w'ill ap-
pear the mortgage in question is not a very sub-
stantial foundation upon which to base a claim of 20 
title". (State of Case p. 141, 1. 11 to 1. 13). 

In regard to the assignments of the certificates 
of tax sale by the municipality of the Township of 
Woodbridge to the appellant, and by virtue of which 
assignment said appellant in his answer contends 
that the right of redemption of appellees is barred, 
the court found as a fact that "It being the obliga-
tion of defendant as lessee to pay the taxes he is 
not entitled to any credit either by reason of such 
payments or by reason of the assignments of the 
certificates of tax sale * * * * * It was his obliga-
tion to pay these taxes and his failure to do so, re-

-
sulting in the tax sale, cannot enure to his benefit. 
J-1 e obtained no rights as against the Complainants 
by reason of the assignment of these certificates of 
tax sale." (State of Case p. 94, 1. Z5 to 1. 35). 

These certificates of tax sale having been assigned 
by said municipality unto appellant and recorded as 
a release; the subsequ'ent re-recording on April 14th 

30 
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1928, as a deed raises a strong presumption that 
the duty having been upon the appellant to pay the 
taxes and said lands having been sold because of the 
non-payment of same that the said appellant released 
said lands from said lien by paying unto the Town-
ship of Woodbridge said taxes, and that subsequent-
ly and a few weeks before the institution of suit by 
the appellees in the ejectment suit, and after ne-
gotiations with the subleasee were entered into for 
the leasing of said lands, appellant had said instru-
ments re-recorded in the deed book in order to give 
him additional grounds for claiming said lands in 
the event his first two failed. 

The evidence disclosing, and it being admitted 
by the parties, that appellant went into possession 
of said lands as a tenant in September of 1893 under 
a written iease for a term of ten years, the court 
the :ceupon found as a fact that there never was any 
chang e in the cha ra cter of appellant's possession 
since he fir st entered into possession under the 
lease and that appellant 's possession sub sequent co 
the expiration of the lease was merely that of a 
hold-over tenant (State of Case p. 93, bottom) . 
The court further held that appellees were entitled 
to redeem said lands of said Eight Hundred ($800.-
00) Do liar mortgage, in addition to interest to date , 

30 and which sum so ascertained has been duly paid 
unto the solicitor of appellant in accordance with the 
terms of the decree entered in this cause. 

The appellees, in their brief, will meet and argue 
the respective points advanced by the appellant in 
the order in which th ey; a r e se t f or th i:n app e:la nt s 
brief, with the exception of Point I, under which 
appellees cont end that by virtue of the payment of 
the sum of mon ey decreed by the Court of Chanc ery 

40 to be paid by app ellees unto appellant , and the ac -
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ceptance thereof, that appellant has precluded and 
estopped himself from prosecuting this appeal. 

POINT 1. 

The final decree ad vised by the Court of Chancery 
provided, amongst other things, that * * * " upon 
the payment by the complainants 'unto the defend- 10 
ant of the sum of Thirty one Hundred Forty-Nine 
Dollars and Seventeen ($3,149.17) Cents, that, as to 
all of the said lands and premises hereinabove men-
tioned, so far as relates to any claim thereon, by or 
on behalf of said def endarit, William V. Carpenter, 
the title of the said complainants, David A. Brown 
and George H. Brown, in and to the same and every 
part thereof is hereby determined, advised, settled 
and declared to be good." (State of Case p. 100, 1. 
34 to p. 101, 1. 9). 20 

(a) " * * * * the general rule is that a party 
who enforces, or otherwise accepts the benefit 
of a judgment, order or decree cannot after-
ward maintain an appeal * * * to review the 
same * * * * * A party cannot avail himself of 
that portion of an indivisible judgment, order 
or decree which is favorable to him, and secure 
its fru#s, while prosecuting an appeal to re-
verse in the appellate court such portions as 30 
militate against him." 3 C. J. p. 679, Par. 552. 

(b) "As a rule a party cannot reserve the 
right of appeal 'while accepting payment or 
otherwise taking a benefit unde"i' the judg-
ment." 3 C. ;I. p. 681. 

( c) "It is a settled rule that where a party 
recovers a judgment or decree and accepts the 
benefits thereof voluntarily and knowing the 
facts, he . is es topped to afterwards reverse the 40 
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judgment or decree on error. The acceptance 
operates as and may be pleaded as a release 
of error." 2 Cyc. Pl. & Pr. 17 4, 175; 2 Cyc. 651; 
All. App. Pro. Par. 162. 

( d) "The language of the text in these books 
of authority is sustained by a great array of 
cases. From this rule springs the difference 
between the position of a party who pays a 
judgment against him and a party who accepts 
the payment of a sum awarded to him by the 
judgment. The former has his right of appeal 
because he receives no benefit from the judg-
ment, while he who accepts the fruits of the 
judgment is estopped from appealing." Ell. 
App. Pro. Par. 152. 

( e) "From this rule, that when he accepts 
the benefit awarded to him by the judgment 
or decree, flows the corollary that where the 
aw:1,rd of a benefit is coupled with the imposi-
tion of conditions to be performed by the per-
son benefited, and he accepts the benefits, he is 
precluded from afterward challenging the vali-
dity of the conditions by an appeal. A party 
cannot avail himself of that portion of the de-

3 o cree which is favorable to him and secure its 
fruits while prosecuting an appeal to reverse 
such portion as mitigates against him." Moore 
vs. Williams, 29 Ill. App. 597. 

40 

(f) "Where one has applied for and secured 
an order from the court of chancery purging 
him of contempt and discharging him from an 
attachment, said order being made upon cer-

tain conditions to be performed by the party 
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discharged, such party cannot, after accepting 
the benefit of the order, attach by appeal one or 
more of the conditions imposed." Krauss vs. 
Krauss, 74 Eq. 417. 

POINT 2. 

THE TESTIMONY GIVEN BY CARPENTER 
IN THE ACTION OF EJECTMENT WAS IN 
SHARP CONFLICT WITH HIS TESTIMONY 
GIVEN IN THIS CASE, AND THE LOWER 
COURT QUITE CORRECTLY FOUND THAT IT 
COULD PLACE NO RELIANCE WHATEVER 
UPON HIS TESTIMONY. 

Counsel for the appellant contends that the testi-
mony given by appellant in the action of ejectment 
and the testimony given by him in this case was not 
in conflict, but, on the contrary, was consistent, and 
in an attempt to convince this court of this asser-
tion refers to various excerpts of the testimony of 
Carpenter both in the ej ectment action and the 

10 

20 

chancery action. :rn 
Counsel has evidently not read the entire cross-

examination of Carpenter in the ejectment action, 
or is deliberately refraining from citing that part 
of the testimony which is absolutely. inconsistent 
with that given in the chancery action. 

In the chancery action the following questions 
and answers were given by appellant regarding the 
alleged indebtedness of Gardner to Carpenter :-

( State of Case, p. o/4, 1. 27 to 1. 34.) 
40 
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Q. Mr. Carpenter, will you state in particu-
lar just what you gave Mr. Gardner as con-
sideration for this $3,500.00 mortgage? 

A. I said cash, a horse and buggy and har-
ness. 

Q. How much cash? 
A. $500.00, I think $500.00. 
Q. Did you give that all at one time? 
A. No, sir. 
Q. Different times? 
A. Yes, sir. 

( P. 7 5, 1. 7 to 1. 9. ) 
Q. From that time until he gave you this 

mortgage you loaned him altogether $500.00? 
A. Yes, sir. 

(P. 75, 1. 25 to 1. 40.) 
20 Q. Now, before Judge Kirkpatrick, the 

30 

40 

hearing before Judge Kirkpatrick, didn't you 
say in response to a question from me as to 
what consideration did you receive for this 
mortgage, didn't you say that Gardner owed 
you $400 for manure that I furnished him? 

A. That was another item. 
Q. Well, isn't that the only thing you told 

me that time that Gardner owed you for? 
A. No, sir. 
Q. Didn't you say in response to a question 

from me that Gardner owed me $200 before 
the mortgage was signed? 

A. I don't recall that. 
Q. You don't recall that? 
A. No, sir. 

The following testimony was given by appellant 
in the ejectment suit (Supp. to State of Case, p. 65, 
1. 34 to 1. 37) :-

Q. At the time of this transfer in 1897, 
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did Gardner owe you any money? 
A. Yes, sir. 
Q. How much? 
A. Something like $400 on that lease / or 

manure and stuff. 

COMMENT:-
It will be born in mind that in 1897 the appellant 

had been in possession under his lease for a period 
of almost four years and that appellant was to get 
$1.50 a load for each and every load of manure put 
upon the lands by appellant. (Supp. to State of 
Case, p. 88, 1. 24 to 1. 25) . 

(Supp. to State of Case, p. 68, 1. 24 to 1. 39.) 
Q. And you say that Gardner owed you 

$400 at the time you got this mortgage? 
A. Yes, sir; and more, too. 
Q. Do you mean the $3,500 mortgage'! 
A. Yes. 
Q. How much did he owe you'! 
A. Six or Seven hundred dollars at that 

time; yes, sir. 
Q. And you took a $3,500 mortgage for a 

$600 or $700 check? 
A. That is-

10 

20 

Q. Is that right or not? 30 
A. That is for the $600 and the protection 

of my lease. 
Q. And the protection of your lease? 
A. Yes. 
Q. Then, as a matter of fact, at the time 

you took the $3,500 mortgage from Mr. Gard-
ner, he owed you $600. Is that correct? 

A. Yes, sir. 
{Supp. to State 6f Case, p. 69, l. 40 to 1. 41.) 

40 
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Q. How did he come to owe you $600? 
A. For moneys that he borrowed. 

(Supp.to State of Case, p. 70, 1. 5 to 1. 12.) 
Q. How much did he borrow? 
A. I say $600. 
Q. On your direct examination you say he 

borrowed $400. Now you say he borrowed 
$600. How much did he borrow? 

A. It was $400 on that lease, that manure 
bill. 

Q. $400 for manure that you furnished him 
and $200 that you loaned him? 

A. Yes. 

COMMENT:-
Here for the first time appellant admits that 

20 Gardner owed him $200. at the time the $3,500. 
mortgage was signed and that file remainder of the 
amount claimed by him accrued thereafter for 
manure. This was some o'f the testimony that was 
meant as in sharp conflict with the testimony in the 
chancery action. 

30 
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A further confliction in testimony appears in 
(State of Case, p. 79, 1. 8 to 1. 17.) 

Q. Didn't you state before Judge Kirkpat-
rick on cross-examination that, "I held as a 
tenant until I got my first tax title in 1912 ?" 

A. Under the mortgage. 
Q. Did you say that? 
A. I held it under the mortgage; yes, sir. 
Q. I am asking you this, didn't you say 

that you held as a tenant until, "I got my fir st 
tax tit le in 1912"? 

A. No, sir; I did not say that. 
What he did say, was this, (Supp. to State of 
Case, p. 84, 1. 28 to p. 85, 1. 10.) 
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Q. Now, then, the first time, then , that you 
claimed ownership of this land was when you 
bought this tax title; is that so? 

A. Yes, sir. 
Q. That was in 1912; is that so? 
A. Yes, sir. 
Q. And then you never-I want you to un-

derstand this question-then you never claimed 
to have owned this property until you bought 
this tax title in 1912; is that so or not? 

A. Yes, sir. I could not claim it until I 
bought it, could I? 

Q. I am asking you, Mr. Carpenter- in 1912 
was the first time you claimd to own that prop-
erty? 

A. Yes, sir. 
Q. Is that right? 
A.. Yes, sir. 
Q. You don't want to vary that statement 

in any way? 
A. Yes, sir. You heard me say, "Yes, sir." 
Q. I just want to be positive about it? 
A. Yes, sir. 

It is respectfully submitted that the above testi-
mony is dispositive of the contention of appellant 
that by the weight of testimony Carpenter was in 
possession under his mortgage and not otherwise. 

We respectfully submit that the learned Vice-
Chancellor who had the opportunity of observing 

-· 
the actions and manner of testifying of. the appel-
lant while on the witness stand did n·ot err when 
he stated that he had no confidence in him as a 
witness and could place no reliance whatever upon 
what he said. And we refer at this time to the 
comment by the court in the ejectment action dur-
ing the cross-examination of the appellant. 

10 

20 

30 

40 
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(P. 83, 1. 16 to 1. 20, Supp. to State of Case.) 
MR. LOWENKOPF: 
I want to show the attitude of .this man 

throughout the whole case. 

THE COURT: 
l think it is easily seen. 

And the further comment by that court in the 
conclusions filed and marked Exhibit D-9 on p. 140 
in the State of the Case, as follows:-

"The circumstances surrounding the making 
of this mortgage are such as to raise a strong 
suspicion of fraud ...... " "thus it will appear 
the mortgage in question is not a very sub-
stantial foundation upon which to base a claim 
of t itle" "there may be equitable questions 

20 presented by the bizarre facts developed in 

40 

this litigation .... " 

COMMENT:-
Not O~'lly was the learned Vice-Chancellor impell-

ed to comment upon the impression made by ap-
pellant's testimony (but the Circuit Court Judge also 
in his conclusions) and during the trial of the cause 
was evidently impressed in the same manner. 

Counsel takes too much for granted when he 
states on p. 6 o'f his brief that " neither is there 
any dispute that ..... Carpenter has remained in pos-
session of the premises, holding under the mort-
gage ..... " On the contrary, even appellant himself 
admits that he held possession under his lease and 
not otherwise, in one instance until the expiration 
of the lease in 1903, (State of the Case, p. 63, 1. 
28 to 1. 31). 

Q. thereby you continued to hold un-
c;ler your lease , did you not, after that? 
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A. Yes, sir. 
Q. Until your lease expired in 1903? 
A. Yes, sir. 
And at another time, until 1912, (Supp. to 

State of Case, p. 84, 1. 28 to 1. 32.) 
Q. Now, then, the first time you claimed 

ownership of this land was when you bought 
this tax title, is -that so? 

A. Yes, sir. 
Q. That was in 1912; is that so? 
A. Yes, sir. 

Another glaring contrast in testimony is to be no-
ted on (p. 76, 1. 34 to p. 77, 1. 29, State of the Case) 
Refering to the value of the lands in question. 

Q. Well, what was it worth at the time you 
entered into possession under your lease? 

10 

A. About six thousand dollars. 20 
Q. About six thousand dollars. Now, in 

an affidavit in a suit instituted by Brown 
against the Perth Amboy Speedway, Inc., did 
you say this : "The statement that in the year 
1903"-you probably meant 1893-"Charles 
H. Gardner named in the bill of complaint let 
and rented unto me said lands for the period 
of ten years is true?" Did you say that? 

A. From 1893 to 1903-' 
Q. Did you say that in the affidavit? 
A. Yes, sir. 
Q. Did you say this: "The property · was 

then of very little value, perhaps · not worth 
•. ' 

more than the amount of the mortgages here-
inafter stated?" 

A. No. 
The Court: Did you say that? You didn't say 
that? 
The Witness: I 1say I don't remember saying 

30 

40 
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that. 
The Court: What are you reading from, Mr. 
Hanson? 
Mr. Hanson : I am reading from a copy of an 
affidavit that was furnished to the solicitors 
for the complainants on the return day of the 
order to show cause. 
The Court : Does that purport to be a copy of 
an affidavit taken by this witness which was 
filed in the cause? 
Mr. Hanson : Yes, sir. 

POINT 3. 

THE POSSESSION OF WILLIAM D. CARP-
20 ENTER, DEFENDANT AND APPELLANT, WAS 

NOT AS MORTGAGEE BUT MERELY AS A 
HOLDOVER TENANT AND THE RIGHT OR 
EQUITY OF REDEMPTION WAS NOT BARRED. 

40 

The court found as a fact that the $3,500 mort-
gage, by virtue of possession under which appellant 
claims title, was given without any consideration 
whatsoever, that Carpenter had no rights thereun-
der and that Carpenter was not in possession as 
mortgagee either under the $800. or the $3,500. 
mortgage, but that he was a holdover tenant under 
the original lease. 

It is obvious that a person claiming title by virtue 
of possession under a mortgage cannot claim the 
benefits of any statute where the mortgage under 
which he claims was given without consideration 
or in fraud. 

Counsel cites several cases on p. 25 of his brief 
to substantiate his contention that if a mortgagee 
be in possession under his mortgage for a period of 
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twenty years after def a ult in payment by the mort-
gagor that the right or equity of redemption therein 
shall be forever barred. 

In the case of Bates vs. Conroe, 11 Eq. 137 
one of the cases so cited, the court also held that 
"if to protect his possession the tenant is com-
pelled to purchase outstanding mortgages upon 
the property, a court of equity will protect his 
equitable title and his posseS)Sion under it, 
until the mortgage money is re-paid." 

It is respectfully submitted that appellees have 
paid unto appellant the amount decreed by the Court 
of Chancery, in full satisfaction of the $800. mort-
gage which appellant paid in order to protect his 
possession as tenant in 1900. 

In the case of Chapin vs. Wright, 41 Eq. 438, 

10 

also cited by Appellant, while the court held: 20 
"Twenty years" possession of the premises by 

a mortgagee, under his mortgage, pursuant to 
the eighteenth section of the statute of limita-
tions, bars the mortgagor's equity of redemp-
tion, and the extinguishment of the mortgag-
or's equity effected by this statute, unlike the 
extinguishment effected by mere judicial ac-
tion, is not subject to be waived by an incau-
tious admission of the mortgagee." 

The court went further and qualified this state-
ment by saying : 

"But the mortgagee's acts in taking posses-
sion must be unequivocal, and therefore if he 
enters as a tenant of the mortgagor that re-
lation is presumed to continue unless rebutted, 
Ayres vs. Waite, 10 Cush. 72; Anderson vs. 
Lanterman, 27 Ohio St. 104; "see Shields vs. 
Lozear, 5 Vr. 496; Orde vs. Heming, 1 Vern. 
418; Sanders vs( Sanders, 44 L. T. (N. S.) 171 

30 

40 
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L. R. (19 Ch. Div.) 373; Clowes vs. Hughes, 
L. R. (5 Exch.) 160; Edwards vs. Wray, 12 
Fed. Rep. 42; Stedman vs. Gassett, 18 Vt. 346. 

The court in this case on page 443 and 444 further 
qualifies the former statement in the following 
language: 

"And as twenty years' adverse possession 
will bar a right of entry or an action of eject-
ment, courts of equity have, in analogy to the 
statute o'f limitations, adopted that as the per-
iod which shall be sufficient to bar an equity 
of redemption. This rule, however, is a mere 
judicial regulation-it is founded on the max-
im, interest reipublicae ut sit finis litium-
and, like other judicial rules, is subject to 
change by the power which created it, when-

20 ever that course may seem necessary for the 
furtherance of justice. The courts have ac-
cordingly annexed to this rule the following 
important qualification: if a mortgagee in pos-
session shall, after the equity of the mortgagor 
has become barred by lapse of time, admit, 
either by word or act, that his mortgage is still 
a subsisting lien, the bar previously existing 
will be considered to have been waived, and the 

30 

40 

equity of the mortgagor revi1,ed. 2 Jones on 
Mort. Par. 1163. And an admission having 
this effect will be considered to have been made 
if the mortgagee institutes proceedings , either 
by suit or otherwise, to foreclose his mortgage, 
the reason assigned being that such act is en-
tirely inconsistent with any pretension on his 
part that his possession had ripened into a 
title. 2 Jones on Mort. Par. 1170; Angell on 
Lim. Par. 458; Calkins vs. Isbell, 20 N. Y. 147. 
And it has also been held that an admission 
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entitled to like effect may be made by the mort-
gagee offering to purchase the mortgagor 's 
equity of redemption. Angell on Lim. Par . 
458. 

COMMENT :-
It is without dispute in the case that in 1899 and 

again in 1906 the lands in question were purchased 
by the Township of Woodbridge .for the taxes ac-
cruing in the years 1898 and 1903, respectively, and 
that in February of 1912 assignments of said tax 
deeds were taken by the appellant from the munici-
pality, and which assignments were recorded in the 
office of the Clerk of the County of Middlesex as 
releases. It is also without disp ute that th ese same 
assignments were subsequently and on the 14th day 

10 

of April, 1928, re-recorded as deeds in the Deed 20 
Book of Middlesex County. 

Was this re-recording of said assignments in 
' 1928, twenty five years after the expiration of the 

lease, the natural action of one claiming title? Does 
a person whose lands have been sold for the non-
payment of taxes and who subsequently redeems, 
ordinarily have that lien released or does he record 
such assignment as a deed? This rerecording was 
not the natural action of one who has claimed title 
for a period of twenty five years and can not be 
construed as an incautious admission as set forth 
in the syllabus prefacing the case of Chapin vs. 
lVright, but must be interpretated as " being entir ely 
inconsistent with any prcten~ion on his part tha t 
his possession had ripened into a titl e." 

In the case of Brown vs. B erry, appellant agai n 
overl ooks an important fact when he disregards th e 
statement of the court on page 235 as fallows : * * * 
ani Mr. Brown rema{n ed in poss f ssion, having ori -

30 

-10 



10 

22 

inally taken possession as mortgagee." In the 
present case appellant originally took possession as 
a tenant. 

In 35 C. J., p. 1252 Par. 616, the following inter-
esting concensus of a large number of the states 
appear as follows: 

"There are a number of decisions which hold 
that, where a person enters into possession by 
virtue of a lease, he cannot initiate an adverse 
possession without first surrendering the prem-
ises to the landlord. (Ala. Cal. Ga. Ill. Me. Pa.) 
Furthermore, when the lease has expired, the 
tenant may without surrender start in motion 
the statute by a disclaimer with notice to the 
landlord. (Conn. Fla. Miss. R. I. S. C. W. Va. 
Eng.) According to the great weight of author-

20 ity, however, an adverse possession may be in-
itiated by a tenant against his landlord by a 
disclaimer that the tenant holds under the 

80 
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lease, and the statute will begin to run from 
the time when the landlord has notice of the 
disclaimer. (U. S. Ala. Fla. Kan. Ky. Me. 
Mass. Mich. Miss. Okl. S. C. Tenn. Pa. Tex. 
Vt. Va. W. Va. Eng.) 

Counsel 'for appellant argues on page 31 of his 
brief that appellees cannot attack this mortgage 
for lack of consideration and cites the case of Perk-
ins vs. Trinity Realty Co., but in quoting an excerpt 
from that case fails to include what we respectfully 
contend is of the utmost importance, i. e. "but they 
will for the purpose of ascertaining what is due 
upon it." 

The court went further in this case and on page 
727 cited with approval the case of Baird vs. Baird, 
145 N. Y. 659, at p. 664 where it held." 

* * * * * the court will inquire into the con-
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sideration of a mortgage * * * * * , and that 
"it is the debt which gives the mortgage vitali-
ty as a charge upon the land, and generally 
where there is no debt or obligation there is 
no mortgage." The court also quoted with ap-
proval Jones on Mortgages (3d ed.), Par. 610: 
"A mortgage, like every other contract, must 
be founded upon a 1)aluable consideration." 

POINT 4. 

IT IS VERY EVIDENT FROM THE CONCLU-
SIONS FILED BY THE COURT BELOW THAT 
CONSIDERATION WAS GIVEN TO THE TESTI-
MONY IN THE EJECTMENT SUIT TRIED PRI-
OR TO THE CHANCERY ACTION. 

From the cross-examination of appellant as here-
tofore stressed and certain references to testimony 
given in the ejectment suit which are not positively 
denied by appellant, the court had before it for con-
sideration such references and from the demeanor 
and answers of appellant had the right to assume 
and find, as it did, that there was a sharp confliction 
in the testimony, and it consequently follows that 
the testimony given in the ejectment action was 
given due consideration. 

POINT 5. 

THE lVIATTERS AND THINGS IN ISSUE IN 
THIS CAUSE BETWEEN THE PARTIES WITH 
REGARD TO THE $3,500 MORTGAGE WERE 
NOT RES ADJUDICATA. 

10 
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A. Judgment of Law Court. 

The action in ej ectment brought in the Middle-
sex County Circuit Court was for possession of the 
Locus in Quo and in nowise attempted to dispose of 
any question of title. The court held that the appel-
lant was entitled to possession under the $3,500 
mortgage which was and still is open of record. 

The action instituted in the Court of Chancery 
was to redeem the lands of this mortgage and the 
other liens by virtue of which appellant claimed 
title. 

It cannot be disputed that the Court of Chancery 
is the proper court in which to bring an action io1.· 
redemption, and consequently the mere adjudication 
of possession was not dispositive of the rights of 

20 appellees to bring an action in chancery to redeem. 

30 
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B. Election of Remedy. 

There was no election of remedies as there we:;_·e 
two separate and distinct rights being sought; in 
the law court possession was sought, while in the 
Court of Chancery redemption was the relief being 
sought. 

Under this heading counsel for appellant on pages 
37 and 38 of his brief cites the case of Hunt vs. O'-
Neil, 44 N. J. L. 564, quoting the following in sub-
stantiation of his contention that there had been 
an election of remedies: "A judgment in ejectment 
will not conclude the defeated party as to title or 
right of possession subsequently accruing." 

But again counsel has overlooked what we re-
spectfully contend was the most important portion 
of the opinion of the court, which was the sentence 
immediately following the one quoted above. "J f 
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the clef enclant shall exercise his power of redemp-
tion, he will thereby acquire a new title, ancl may 
recover in ejectment, in virtue of that new title, 
without regarcl to the judgment in the present suit." 

POINT 6. 

APPELLEES WERE NOT GUILTY OF LACHES. 
It is without dispute in this case that appellant 

went into possession under a ten year lease and that 
he held, at least, unti1 1903 as a tenant. 

Appel1ees testified that they were the owners of 
several large tracts of land which they rented mere-
ly for the payment of taxes by the tenant. (Pg. 36 
and 37), that at the expiration of appellanf s lease 
they were willing to permit him to hold over as a 
tenant upon the payment by him of taxes, (Pg. 35, 
l. 30, to I. 38) ( Pg. 41, I. 35 to I. 40) (Pg. 49, I. 22 
to l. 30), that appellant by his actions acquiesced in 
this arrangement and by his payments of taxes and 
failure to demand interest or principal on either of 
the two mortgages or repayment of taxes paid by 
him, lulled appellees into that state of security where 
they believed that appellant was a tenant. No no-

10 
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tice wa.s ever given by appellant that he was holding 30 
under his mortgage and not as tenant; and there was 
absolutely no change in the conditions under which 
appellant held from 1897 to date. 

Appellees have all through these years proceeded 
upon the theory that they were the owners of the 
title and appellant was their tenant. In 1914 a 
right of way was granted by appellees unto the Tide-
water Pipe Company and in 1919 written permission 
was given to Gardner'to go upon said lands. These 

40 
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acts were entirely consistent with appellees con-
tention that they were the owners of said lands. 

It is respectfully urged that appellant could not 
sit back and by his apparent acquiescence of the 
existence of a landlord and tenant status invoke 
the statutes of limitations against the owner of the 
fee. 

Counsel for appellant argues under point B. on 
page 42 of his brief tffat appellees are guilty of 
laches because no steps were taken since the insti-
tution of the suit in Chancery in 1898, regarding 
this mortgage, until the present suit. A perusal 
of the papers filed in that action discloses no denial 
on the part of appellant that said mortgage was 
without consideration and the validity of said mort-
gage not being at issue, appellees had the right to at-

20 tack it upon the termination of the tenancy, which 
they did. 
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POINT 7. 

EVIDENCE NOT IMPROPERLY ADMITTED 

Counsel for appellant argues that the admission 
of the paper writing signed by appellees and giving 
to Gardner the right to go over the property was 
error. 

In the case of Lindsley vs. McGrath, 62 Eq. 4 78, 
the court held : 

"Where the issue was whether land occupied 
by husband and wife was that of the husband 
or of the wife, the wife being deceased, it 'was 
proper to admit evidence of declarations made 
by her to show that she claimed the title to the 
land." 
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In the case of N. Y. Mutual Life Ins. Co., vs. Hill-
man 45 U. S. 285, the court held: 

. . " A letter * * * * may be admitted as evi-
dence of * * * * * the existence of a particular 
intention on the part of the writer at the time 
of the writing." 

And in conclusion we cite the case of Minton vs. 
Sutton & Reilly, 100 Eq. 403, holding that: 

"Self-serving letters not purposely written 
are admissable in evidence on behalf of the 
writer to prove his intention." 

It is respectfully urged that from the above cita-
tions it wa.,s, not error on the part o'f the court to 
have admitted in evidence the paper writing in 
question. 

CONCLUSION. 

It is respectfully submitted that the decree of the 
learned Vice Chancellor is equitable to equity; and 
that the same should be affirmed with costs to be 
taxed in favor of these appellees. 

L 

BERNARD W. VOGEL, 
Solicitor for Appellees. 

LEO S. LOWENKOPF, and 
THOMAS L. HANSON, 

of Counsel with Appellees. 
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New Jersey Court of Errors and Appeals 

TESTIMONY. 

MIDDLESEX COUNTY CIRCUIT COURT 

April ·Term, 1929 

DAVID A. BROWN, and GEORGE H. 
BROWN, 

Plaintiffs, 
vs. In Ejectment 

w ILLIAM V. CARPENTER,. 

Defendant. 

Transcript of stenographer's notes of evidence 
in the above-entitled cause, taken before HoN. 
JoHN P. KIRKPATRICK, Judge, and a Jury, at the 
:Middlesex County Court-house, in the City of New 
Brunswick, New Jersey, on the eleventh day of 
April, 1929. 

Appearances: 

Bernard W. Vogel, Esq., 
Leo S. Lowenkopf, Esq., (Present) 

Atto rneys for the Plaintiffs. 

Theodore Strong, Esq., 
Fred F. Richardson, Esq., (Present) 

A ttorney: s for the Defendant. 

10 

(A jury was duly m.np.aneled and sworn.) 40 

(Adjourned until tomorrow, Friday, April 12, 
1929, at 10 :00 a. m.) 

I 
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H earing 1 of April 12, 1929 

MIDDLE.SEX COUNT 'Y CIRCUIT COURT 

April Term, 19291 

DA vrn A. BROWN, and GEORGE H. 
IC BROWN, 

Plaintiffs, 
vs. 

WILLIAM V. CARPENTER, 

Defendant. 

Transcript of stenographer's notes of evidence 
20 in the above-entitled cause, taken before HoN. 

30 

JOHN P. KIRKPATRICK, Judge, and a Jury, at the 
Middlesex County Court-house, in the city of New 
Brunswick, , New Jersey, on the twelfth day of 
April, A. D. 1929·. 

Appearances: 

Bernard W. Vogel, Esq., 
Leo S. Lowenkopf, Esq., (Present) 
Attorneys for the Plaintiffs. 

Theodore Strong, Esq., 
Fred F. Richardson, Esq., (Present) 

Attorneys for the Defendant. 

(,Mr. Lowenkopf made an opening statement to 
the jury on behalf of the Plaintiffs, after which 
l\{r. Richardson made an opening statement to the 
jury on behalf of the Defendant.) 

l\i[r. Lowenkopf: If your Honor please, I would 
4 O like, at this time, to ask that the first defense of 
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Charles H. Gardner-Direct 

the Defendant be stricken out. The defense which 
he enumerates as number one is that the deed was 
no good r,r fraudulent, and in order to sustain my 
request, I call your Honor's attention to a bill of 
particulars filed in this case. I call the Court's 
attention to the answer filed. F 'raud must be 10 
specially pleaded, and if not specially-

The Court: I know, but that does not mean the 
same thing as the statute of limitations or any 
other special legal defens ,e between the persons, 
but where a man sets up, as a matter of defense 
to an action that is based upon an instrument, 
that the instrument upon which the action is based 
is no good, it does not have to be especially 
pleaded. At -any rate, I do not think it is import- ~O 
ant at this time, nor do I think that that matter 
is proper at this time. The question is not prop-
erly raised at this time by you. You are antic-
ipating something that may never -happen. 

Mr. Lowenkopf: It . is going to save a lot of 
tim•e in the trial of the case. 

The Court: I don't know whether or not it is. 
Mr. Richardson may never offer any evidence 
coneerning the deed. I am not stopping you from 
making your objection. You may make your 30 
objection when the tim·e comes. 

OHARLE.S H. GARDNER, a witness produced 
on behalf of the Plaintiffs, being duly sworn 
according to law, on his oath, saith: 

Direct-examination by Mr. Lowenkopf: 
·Q. Mr. Gardner, where do you livef A. Wood-

bridge. 40 
Q. How old are you f A. Eighty-two. 
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Charles H. Gard;n.er-Di ·rect 

Q. How long have you lived in Woodbridge1 
A. All my lifetime. 

,Q. Are you acquainted with the old Van Sickle 
tract 1 A. Yes, he was my uncle. 

Q. How did you acquire title to that. tract t A. 
lC He deeded it to me. 

'Q. Who deeded it to yout A. My uncle, Louis 
Van Sickle. 

1Q. Do you know William V. Ca.rpenter1 A. I 
don't remember the dates. 

Q1• I said, do you know William V. Carpenter1 
A. Oh, yes, he married my niece ; he is my nephew 
by marriage. 

1Q.. Did you ever give him a lease on this Van 
20 Sickle tract1 A. Yes, I gave him a. lease for ten 

years. 
1Q. Do you remember what year it was 1 A. No, 

I don't remember the date. 
q:. You will have to talk a little louder, so, that 

the jury can hear you. A. I don't remember the 
dates; w·e have the dates, hut I don't remember 
them. 

Q'., But you did give a lease to Mr. Carpentert 
A. Yes, for ten years. 

80 Q·. Do you remember how long before you 
conveyed this property to the Browns that you 
gave this lease to Carpenter t A. Carpenter held 
this lease about four years, and then I sold the 
property to the Browns. 

,Q·. Did you convey this property to the 
Browns 1 A. I did. 

Q. -what was the consideration for that convey-
ancet 

1 o Mr. Richardson: I object. The deed is 
here and it ought to be offered. It is self 
explanatory. 
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Mr. Lowenkopf: I will offer this deed in 
evidence, a certified copy of the deed. 

By Mr. Lowenkopf: 
Q1

• Can you say that four years after the lease 
was entered into with Carpenter, you conveyed 10 
this tract of land to the Browns? A. I did. 

·Q'. Who are the Browns? What are their 
names? A. George H. Brown and David A. 
Brown. 

0 Q. Are they any relation to you? A. George 
H. Brown is my son-in-law. 

Mr. Richardson: No objection. 
(The paper referred to was received in 

evidence and marked "Plaintiff's · Exhibit 20 
1.' ') 

Mr. Lowenkopf: This is ,a deed from 
Charles H. Gardner and wife to David A. 
Brown and George H. Brown, dated 
November 9, 1897, and conveyed property 
in the township of Woodbridge, describing 
the property. 

T'he Court : Does it convey the property 
in question? 

Mr. Lowenkopf: Yes, and the considera- 30 
tion being $400, and the conveyance is 
made subject to a mortgage of $800, held 
by the Perth Amboy Savings Bank of 
Perth Amboy, N-ew Jersey. 

By Mr. Lowenkopf: 
·Q. When this property was conveyed to the 

Browns, were they told that there was also a 
lease on the property? A. Yes. 

1Q. Mr. Gardner, what were the terms on this ,o 
ten-year lease with Mr. Carpenter? A. I was to 

I 
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receive a certain share of the proceeds of the 
place. 

By the Court : 
Q. Was that a written lease 1 A. I was to 

ir receive a certain share of the proceeds of the 
place. I was t.o work at the farm. 

By Mr. Lowenkopf: 
,q. Was that lease signed 1 A. Yes. 
Q. Did you have a copy of it 1 A. Yes. 
Q. Have you looked for it 1 A. I give that 

lease to the Browns when I sold them the prop-
erty. 

Q.. You said something about a farm. A. It 
20 was for farming purposes, and I was to receive a 

certain amount of the proceeds from the farm. 
Q1• Mr. Gardner, during the four years that you 

owned the property, and Mr. Carpenter w·as your 
tenant, before conveying to the Browns, did you 
pay any taxes on this property1 A. No, Mr. Car-
penter paid the taxes. 

,Q. Did he ·ever ask you to reimburse him f o.r the 
taxes 1 A. No, not at the time-no, not for the 
taxes. 

30 Q. Is it your recollection that a consideration 
for the lease was the payment of taxes hy Car-
penter1 A. Well, I can't possibly remember that, 
but he paid the taxes. I don't remember now how 
the lease was drawn up, hut Mr. Carpenter paid 
the taxes, but I received two or three wagon loads 
of corn for my share in that four years. He never 
farmed the place any way properly. He just 
scratched it over. 
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·The Court : Have you got the deed from 
Mr. Gardner's U11cle to him 1 

Mr. Lowenkopf: No, sir, we don't have 
that. 

Mr. Richardson: We will admit that. 

CROSS-EXAMINATION by Mr. Richardson: 
iQ. Mr. Gardner, can you hear me all right1 A. 

You will have to speak louder; I am a little dea.f. 
1Q. What relation are you to David Brown 1 A. 

No relation. 
Q!, What relation are you to George Brown 1 

A. I ·am his father-in-law. 

10 

Q. This deed that you have just identified is 
made to David Brown and George Brown, is it ~,J 
not1 A. Yes. 

Q·. And it is dated in 1897, is that right1 A. I 
can't remember the date. It must he on record. I 
don't remember the date. 

Q1
• This lease that you had with Mr. Carpenter 

was made four years prior to that deed, was it 
not? A. Yes. 

1Q1• Assuming the date of that deed to be 1897, 
the date of this lease was 1893, wasn't it 1 A. I 
presume so; it was about four years before I sold ~O 
it. 

Q. The lease was for ten yea.rs? A. Yes. 
Q. And it expired in 19031 A. I presume so; 

the record must show it. 
Q. There was never any writt~n lease after that 

time, was there, after 19031 A. No. 
·Q. When you made this lease in 1893 to ~1:r. 

Carpenter, you were on friendly terms with hin1, 
weren't you? A. I was, yes. 

I 

40 
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1Q,. A.nd at the time you made that deed to Mr. 
Brown, you were not on friendly terms with Mr. 
Carpenter, were you 0? A.. Well, not partioularly 
so. 

Q. Were you or were you not on friendly terms 
10 with him 1 A.. No, I was not. Do you want me 

to tell you why 1 
Q:. No, I will ask you that later on. You may 

tell me when I ask you. A. A.11 right. 
Q .. You were not on friendly terms with Mr. 

Carpenterl A.. No. 
Q. Prior to giving that deed, you had given Mr. 

Carpenter a mortgage 1 A.. Yes. 
·Q\. For $·35001 A. Yes. Do you want me to 

u tell you why 1 
·Q1

• I will ,ask you later on. You will get an 
opportunity to tell everything later. You exe-
cuted a mortgage to Mr. Carpenter for $3500, did 
you not 1 A.. I did, yes. 

Q1
• That mortgage was made about the same 

time as the lease was made or shortly afterl A.. 
It was probably a year or so afterwards; I don't 
remember the date, hut it was while I w:as still on 
friendly terms with him. 

30 Q1
• How long a period did that mortgage have 

to run~ What was the term of it~ A.. I don't 
remember that. 

Q. Was it five years~ A. I couldn't tell you; I 
don't remember. 

,Q1• At the time you executed that deed to Mr. 
Brown, you owed Mr. Brown some money, did you 
not 1 A. Not that I was aware of. I received a 
bill from him after I deeded this property to him. 

40 I didn't know that I owed him anything. I didn't 
owe anybody anything at that time. 



9 

Dis<JU;.ssion 

Mr. Lowenkopf: I object to this line of 
questinning. I don't think it is proper 
cross-examination. .This witness was put 
on merely for the purpose of establishing 
the change of title, and I don't think any 
negotiations had- 10 

The Court: Y•es, but these questions go 
to the very execution of the deed itself. I 
cannot see why they are not proper, and 
I will admit it. 

Mr. Lowenkopf: Exception. 
The Court : We will recess at this time 

until 1 :45 p. m. 

(A recess was had until 1 :45 o'clock :.:0 
p. m.) 

Afternoon session 1 :45 p. m. 

The Court: Members of the Jury, the 
Court and counsel feel that this case is one 
which is likely to present a question of law 
and not a question of fact, and counsel have 
agreed to proceed with the trial of this 
case before the Court without a jury. You ~O 
will therefore ,be •excused until tomorrow 
morning, or Monday morning at ten 
o'clo-ck. 

( The jury retired.) 

40 

I 



10 

Charl0s H. Ga.rdner-Cross 

CHARLES H. GARDNER resumed the stand 
and testified further as follows : 

Cross-examination (continued) by Mr. Rich-
ardson: 

10 •Q. Mr. Gardner, you said that Mr. Carpenter 
was supposed to pay the taxes under the lease, 
did you t A. Well, I don't remember whether it 
was in the lease or not, hut he always paid the 
taxes. I had the lease. 

·Q. Is that your signature (indieating) t A. I 
believe it is. 

The Court: Do you want that letter 
marked for identification t 

20 Mr. Richardson: I think I will offer it 
and have it marked. 

Mr. Lowenkopf: No objection. 
(The paper referred to was received in 

evidence and marked "D 1efendant 's Ex-
hibit 1. ") 

'The Oourt: The- letter is offered in evi-
denee and consented to by counsel for the 
Plaintiffs that it be admitted at this time, 
as · an exhibit by and on behalf of the 
Defendant. 

By Mr. Richardson: 
Q·. Mr . . Gardner, you state in this letter, "I 

have just received notice from the tax collector in 
relation to my taxes, that if not paid by July 15, 
they will he advertised, which will increase the 
amount. Did I understand you to say that you 
would see Brans about them and settle them for 

4 0 met I will enclose the notice of taxes, and if you 
can do anything about them, you will accom-
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modate me very much. (Signed) C.H. Gardner. 
P. S. I will be down to see you tomorrow night 
and would like to have a talk with you. Wood-
bridge, New Jersey, July 13, 1897. '' 

T'he letter begins, '' Friend Will.'' 
Mr. Gardner, when you wrote this letter, 

doesn't that show that you were paying taxes at 
that time1 

Mr. Lowenkopf: I object to that. 
Mr. Richardson: ·This is cross-examina-

tion. 
The Court: I understand that it is. I 

think the letter will speak for itself. 

By Mr. Lowenkopf: 
Q!. Mr. Gardner, when you ex·ecuted that deed 

to Mr. Brown, the deed dated 1897, and offered in 
evidence, that was practically all the property 
that you had at that time, was that so 1 A. It was 
the Van Sickle Estate, that is, the property that 
I received from Van Sickle. 

10 

·Qi. No, that is not the question. T'hat conveyed 
practically all the property that you owned at 
that time, isn't that so1 A. It simply meant the ~U 
property that I received from Van Sickle. It was 
to be forty acres. 

Q'. Did you have any other property after you 
conveyed the Van Sickle Estate 1 A. Yes, I don't 
know whether my mother was dead at that time 
or not, hut I had a piece of. property at Port -
Reading from my mother. · 

,Q. How much was that property worth at the 
time that the deed was executed 1 A. According 40 

I 
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to Mr. Carpenter-I can tell you that according 
to Mr. Carpenter's witness, it was worth $5-,000. 

Q. And you owned it at the time1 A. I owned 
one-quarter interest in it. 

1Q. At the time you sold that to Brown 1 A. 
10 Yes. 

20 

30 

40 

Q·. Was your mother dead then or not 1 A. My 
mother was dead -at that time. 

1Q;. When did she die 1 A. W-ell, I don't lmow. 
It is thirty odd years ago. 

The Court: The witness says that he 
owned one-quarter interest in the property. 
Is that all that was conveyed to the Browns 
for that deed, the one-quarter interest in 
this property 1 

Mr. Richardson: It is a different prop-
erty. T'he property conveyed to the, 
Browns was the · Van Sickle E.st-ate, but 
what he is talking about is ,an entirely dif-
ferent property from his mother to him. 
T'hat is the property that was worth $5,000. 

The Court: I didn't know just what coun-
sel had in mind. I thought they were refer-
ring to the property in question. 

By Mr. Richardson: 
•Q:. Is the property that you are speaking of, 

that is, your one-quarter interest-did you after-
wards sell that to Dave Brown's father for $1361 

Mr. Lowenkopf: I object to this. This 
has no relevancy. 

The Court: I do not see the connection of 
it yet, but counsel probably has som.ething 
in mind. If it is immaterial, I cannot see 
how it hurts the Plaintiffs. 
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A. It was some time after I sold this to Brown 
that refers to this property that I inherited from 
my mother. 

Q. Did you sell it to Brown's fa.ther1 A. Yes. 
·Q. F'or how much 1 A. I don't remember the 

amount. 10 

Mr. Lowenkopf: I object to that. 
By Mr. Richardson: 
Q;_ Was that conveyance set aside as fraudu-

lent 1 
Mr. Lowenkopf: I object to that. 
The Court: Yes, I don't think that 1s 

material. 
Mr. Richardson: I may be mistaken :!O 

a.bout it, but I thought if this other ,convey-
ance, which was m.ade about the same time 
as our conveyance, was set aside in defraud 
of creditors, that it would be some evidence 
that this deed to Brown would be a similar 
conveyance. 

The Court: I will sustain the objection 
to that question. You may have your 
exception noted on the record. 

By Mr. Richardson: 
Q!. Mr. Gardner, you say that Mr. Carpenter, 

under this lease, was to furnish you certain 
crops 1 A. He was to deliver to me a certain por-
tion of the crops. 

Q1
• Did they do that 1 A. Oh, _.yes, two or three 

loads of corn. He never farmed the place; he ju~t · 
scratched it. He cut his hay probahly just before 

:.:u 

a frost. I suppose he used it for feeding. He 
put manure on the place. He gathered ashes :t O 
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from different people in town and charged me 
with the manure. He put dry corn stalks on the 
farm and never produced anything, in the four 
years, I never received hut three or four loads of 
corn. 

1 (~ ,Q. After 1903, did he ever deliver any produce 
to you at all 1 

Mr. Lowenkopf: I object to that. He did 
not own the property after that. 

Mr. Richardson: I will withdraw the 
question. 

!Q. T'he consideration in that deed is $400, is it 
not1 A. Yes. 

20 ,Q. What w·as the real value of that property 

30 

at that time 1 A. Well, I couldn't tell you. 

Mr. Lowenkopf: I object. 
The Court: I will permit the question. 

A. I don't know what it was worth. 

Mr. Lowenkopf: Exception. 
1Q:. Well, you owned it, didn't you 1 A. I did, 

yes. 
:Qi. Why didn't you know what it was worth~ 

A.Well, I don't know; it was deeded to me. I was 
in another business, and I leased it to him to 
farm, and I supposed that probably what I would 
receive from him would remunerate me for my 
interest in the place, but I never received any-
thing from him. He started in to defraud m:e the 
very minute he got it. I visited him ·at one time-
will you let me tell it1 

Q·. No. Don't you know that the real value of 
40 this farm was $10,000 at the time of this convey-
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ance 1 A. I don't know it, no ; I don't know wha 1 

the value was. 
!Q, One of the Browns was a relative of yours 

at the time of the conveyance, was he not 1 A. 
No. 

Q1• When was he a relation 1 A. I conveyed the 10 
ground to him before he married my daughter. 

Q. How long before 1 A. I couldn't tell you 
that. 

Q. Was it a. ye-a.r beforef A. I don't know 
whether or not it was. I don't remember the 
time, hut it was previous to his marriage to my 
daughter. 

Q1• He was going with her at that time, was 
he 1 A. I suppose so ; it is a good many years 0 
ago. 

Q. How long before 1 A. I couldn't tell you 
that. 

,Qi. Was it a year before 1 A. I don't know 
whether or not it was. I don't remember the 
time, but it was previous to his marriage to my 
daughter. 

Q:. H·e was going with her at that time, was he 1 
A. I suppose so; it is a good many years ago, 
and I can't remember those things. 2 U 

Q. You made that deed subject to a mortgage-
of $8001 A. Yes, and this lease. 

Q. You do not recite anything about Mr. Oar-
penter 's mortgage, in there, did you 1 A. He 
obtained that mortgage from me through fraud. 

Q·. Do you know1 A. No, I did not, because it -
was an illegal mortgage. That mortgage I never 
received a cent for. You may shake your head, 
young man, but I never received a cent fo,r that 1 O 
mortgage. 
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1Q1
• You have a clear recollection of that remain-

ing mo rt.gage, have you not 1 A. I know nothing 
about the Herner mortgage. That $800 was given 
to the Perth Amboy Savings Bank. 

·Q. Didn't you know that it was afterwards 
lf' assigned to Mr. Herner1 A. I didn't know it 

until I heard lately. I knew nothing about it. 
The property had passed out of my hands, and I 
knew nothing more about it. 

Q. Are you sure you knew nothing m.ore about 
that mortgage1 A. No, I knew nothing more 
about that mortgage. 

Q·. Then why did you say, in your affidavit, in 
the Court of Chancery, affidavit dated June 6, 

o 19,28, '' that the $800 mortgage mentioned in the 
affidavit of William V. Carpenter was a bona fide 
mortgage, and to my knowledge, and during the 
period I owned said land, said mortgage was 
never foreclosed, nor was there ever any final 
de-cree ever entered in foreclosure suit, on this 
mortgage.'' If you knew nothing about the mort-
gage, why did you say that in your affidavit 1 A. 
What is that affidavit? 

:q. 'The one you s~gned in the Court of Chan-
20 cery. A. I don't know anything about it; I don't 

remember about it at all. 
Q1

• You don't remember about what? A. What 
you are reading there. 

·Q. Is that your signature (indicating)? A. 
No, sir, that is not my signature. I never signed 
that pap er. 

Q·. Did you say in this affidavit that there was 
never any final decree ever entered in the fore-

4 O closure suit on said n1ortgage ·, referring to the 
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$800 mortgage f Did you or did you not say that 1 
A. No, I did not. 

Mr. Richardson: I want to offer this copy 
of the affidavit that was used in the Chan-
cery suit, made hy :Mr. Charles H. Gard- 10 ner and served upon us in that Chancery 
suit. It is pa.rt of the Chancery records. 
Is there any objection f 

Mr. Lowenkopf: There are objections. 
·The truth of the m.atter is that I ca.me into 
Chancery on a motion and served some 
papers on Mr. Strong, and the Court 
refused the application. I asked for the 
return of my papers, and Vice-Chancellor 

20 Berry said that as long as I had given them 
to l\!fr. Strong that he had them as a gift. 
The originals are not on file, and it is not 
a part of the records of the Court of Chan-
cery by any means. They were not used in 
the argument at all. 

The Court: The records whether or not 
they were used in the Court of Chancery, 
if for the purpose of discrediting the wit-
ness, if he has made an affidavit which is JO contrary to the testimony that he has given 
here now and they are properly identified, 
they become proper n1atters of evidence 
before this Court. However, as I under-
stand it, the document which Mr. Richard-
son has in his hand is merely a carbon copy _ 
of the original affidavit, and the Defendant 
denies that it is his signature, and without 
the original affidavit, I do not see how you 

40 can put it in. 

I 
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Mr. Richardson: I cannot, but I just 
wanted Mr. Lowenkopf to object to it, and 
I will prove it otherwise. 

By Mr. Richardson: 
1 (' Q1

• You had borrowed large sums of money 
from Mr. Carpenter during the tim ,e he was in 
possession of this property under the lease, had 
you not 1 A. No, not large amounts at all. 

20 

Mr. Lowenkopf: Objection. 
The Court: I will permit that question. 
Mr. Lowenkopf: Exception. 
(The stenographer read the last question 

as follows:) 
'' Question : You had borrowed large sums of 

money from Mr. Carpenter during the time he 
was in possession of this property under the 
lease, had you not 1'' A. No, not large amounts 
at ·all. The greatest amount probably was ,about 
$50. 

·Q·. At any one time 1 A. At any time, or no 
more than that at all times. 

·Q. Did you ever make any affidavit in the Chan-
cery suit before ·vice Chancellor Berry in connec-

30 tion with t:he injunction proceeding1 A. At what 
time do you mean 1 

Q. L:a_st June 1 A. No, I have never been in 
court in the case at all. 

Q. Did you make -any affidavit 1 Did you sign 
any affidavit 1 A. No, not that I am aware of. I 
never was in any Chancery Court in this case. I 
have never been questioned. 

1Q,. Did you start an affidavit, '' Charles H. 
40 Gardner, being duly sworn according to law, on 
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his oath deposes and says, 'I reside in the Town-
ship of Woodbridge, County of Middlesex, State 
of New Jersey, and am eighty years old. T'he 
Complainant, William V. Carpenter, is the hus-
band of my niece, which said niece is the daughter 
of my sister.''' Do you remember saying that 10 
in an affidavit f A. I don't remember it. 

1q. You don't remember saying that1 A. No, 
but it is the fact. His wife was my niece. 

Q1
• You don't remember signing an affidavit f 

A. No, I don't. I have never .been in court in 
this matter at all. ·This is my first appearance in 
court in this whole case. 

Q. Since 1'903 you have not been very friendly 
with Mr. Carpenter, have you f A. No, I don't ~O 
know the date, hut I could tell you the reason 
why. 

·Q. Never mind why. A. I had him indicted for 
assault and battery, and you would not think we 
would be very friendly -after that, would you 1 

Mr. Richardson: No, I should not think 
so. 

By Mr. Richardson: 
Q1

• How many acres were in this land 1 A. The 0 u 
deed that I received from my uncle called for 
forty acres. 

Q'. How much was property worth an acre 1 
How much was this property worth an acre at 
the tin1e you sold to the Browns f A. I don't 
know. -

·Q·. You haven't any idea 1 A. No. 
Q. D·o you recall a Board or ·a Commission 

assessing this property for tax purposes on or 40 
about the year 18981 A. No. 

I 
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Q·. You do not recall that 1 A. No. 
Q. Just why did you execute this deed to the 

Browns ? For what purpose? A. To s·ettle a 
debt that I owed them. 

·Q. You owed the Browns how much? A. I 
1 f' don't rem.ember the amount. It is some years 

ago. 
'Q. Was it a large or a small amount? A. Quite 

a large amount. 
Q, Would it he $10,000? A. No. 
Q1

• Would it be $5,000? A. No. 
Q,. Would it be $1,000? A. I don't know. 
Q. You haven't any idea? A. No, it wasn't as 

much as five. 
20 Q,. What kind of a debt was it? A. A store 

hill and borrowed money. 
Qi. H·o.w· much was the store hill? Have you 

any idea ? A. I don't remember. 
1Q. You don't know whether it ·was a large 

amount or a small amount? A. It was a large 
amount. 

1Q1
• What would you call a large amount? A. 

Well, that is a difference of opinion. I don't 
know. Some people-

30 Q. Did you get full value for this property at 
the time you sold it to the Browns? A. I was 
satisfied with it. This man here had a mortgage 
of $3500 that he procured from me, that I never 
received a cent for, and I supposed it was all 
gone. I had no money to go into court, and I 
could not pros ,eciute this man. I didn't want to go 
to court. I can't afford to. 

•Q. You did sign a mortgage, did you not? A. 
4 o Oh, yes, I signed the mortgage, $3500, but never 
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received a cent for it, to accommodate him. He 
s·aid it was necessary for me to give him that 
mortgage. I don't know why it was. I don't owe 
him anything. 

·Q. You knew, when you signed this mortgage, 
that it was for $3500, did you not~· A. Oh, yes; 10 
I knew it was for $3500. 

Qi. You signed that mortgage because you 
owed Carpenter some money, did you not~ A. 
No, I didn't; I never received a bill f ro-m him. I 
didn't owe him a cent, but he came to me and he 
said it was necessary for me to give him this 
mortgage to protect him in his lease. That is 
·all I know about it. 

Q·. And on the strength of that, you signed a 20 
mortgage for $3500~ A. Yes. 

Q1
• And your wife signed it ~ A. Yes. I had 

a boy who was very sick. He brought his lawyer 
there. I had a boy that I thought was dying, and 
I was willing to do anything at that time. I 
thought he was a friend of mine, but instead of 
that, it proved that he was just-

Q1. Are you in the habit of ex·ecuting $·8500 
mortgages- A. No, no. 

(J. (Continued)-even for friends of yours~ 30 
A. No, no. 

Q. You tried afte ·rward to get this mortgage set 
aside, did you not 1 A. No, I did not, no. I have 
never been in court on this case until today. This 
is my first appearance in court on this matter. I 
have never had any questions asked of me. 

1Q1• At about the time you signed that deed to· 
the Browns, you owed Mr. Carpenter some money 
on som•e notes, did you not~ A. Not at the time 40 
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I sold that. At the time I sold that property to 
Mr. Brown, he was so vexed about it that he went 
to an old aunt of mine that held some notes of 
mine, and he told her that I was a bankrupt, and 
if she would hand those notes over to him, he 

10 would get what he could for them, and he only 
held them two or three days hefo-re he put them 
in the lawyer's hands for collection. It was after 
I sold this property to the Browns, and he came 
up there then, and it was simply-ever since that, 
he and I have had no dealings ·with the exception 
of two years, he has done everything he possibly 
could to annoy me. He annoyed my wife, and he . 
has persecuted me in eve-ry way whatever. 

20 ·Q,. Are you all through now 1 A. Yes, I 

30 

. ; 

suppose so. 
·Q. He instituted suit on the se notes about that 

that tim.e, did he not ? Mr. Carpenter instituted 
suit on these notes and got a judgment about that 
time, didn't he 1 A. Afterwards, after I sold this 
property to them. That is the reason he went to 
my aunt and told her this. 

·Q. Did you ever pay that judgment? A. No. 
Mr. Lowenkopf: I object to that. 
Mr. Richardson: I wanted to show the 

relevancy, that this deed to the Browns 
practically bankrupted this man. 

· Mr. Hanson: May I ask what if it did 1 
He had the right to do so. Apparently, 
the deed has not been set aside . 

The Court: The witness has said that he 
never received anything for the mortgage 

40 
that he executed on the property. It may 
be true that things that transpired after 
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the mortgage was executed may not be 
evidential of the fact that he received any-
thing for the mortgage, but I think, if the 
whole picture comes out before the Court, 
that the court will be able to winnow the 
chaff from the wheat and determine what 10 
is and what is not relevant to the issue. 
That is one reason why we are trying the 
case without a jury, because I anticipated 
that there will be a lot coming in-a lot 
of chaff from both sides-and the Court 
pro ha hly can do a better j oh by proceedin g 
that way. 

By Mr. Lowenkopf : 
1Q'. That was because you could not pay it, was 20 

it not f A. That was one of th e reasons. 
-Q1• And you have not paid it to this day, have 

you f A. No, why should I pay a judgment when 
he owes me for $3500 for a mortgage I never 
received a cent for f 

The Court: Didn't you intimate here a 
moment ago that the validity of this mort-
gage had been the subject to attack by the 
Court of Chancery 1 3 O 

Mr. Richardson: That is true. We tried 
to set it aside, but the Court refused to set 
it aside. 

:Mr. Lowenkopf : We are willing to let the 
Court read the opinion of the decree. 

The Court: Why should we waste time 
on the mortgage, if . the Court of C'haneery · 
has some thirty years ago determined the 
mortgage 1· Let me see the opinion, if you 4 0 
have it there. 
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By Mr. Richardson: 
Q. ·The reas ,on that you could not pay it was 

because you sold all yqur property or gave it to 
the Br ;owns in that deed, isn't that so1 A. No, 
it is not. I will tell you why I would not pay that. 

lO He went to my aunt and lied to her to get thos ·e 
notes. Previous to this I had visited my aunt 
with my wife, and I knew that I owed her this 
money, and I offered to deed to her my interest 
in my mother's estate to settle those notes, but 
she told me never mind. Then this man, after I 
sold to Brown, this man goes to her and tells her 
that I am a bankrupt, and she turns those notes 
over to him for collection. He brought a witness 

20 in court that said that that property was worth 
$5,000. My interest in that property would have 
been over $1200, which would have paid his note 
and would have paid Brown. It was a scheme 
with this man here to rob me. That is all there 
is about it. 

Q·. Are you all through now 1 A. Yes, and after 
that he even assaulted me when I went to speak 
to him about this m•ortgage and about the- crops 

30 that I was receiving. He assaulted me, and I had 
him indicted and convicted in the court for assault 
and battery. 

40 

Q. You were engaged in some business, mining 
clay around Woodbridge about the time of this 
conveyance, weren't you 1 A. Yes, I was with the 
Valentines. 

Q. 'There were some suits about to be instituted 
against you, were there not 1 A. N,o. 

Q. There were not 1 A. No. 

Mr. Richardson: That is all. 
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RE-DIRECT EXAMINATION by Mr. Lowen-
kopf: 

Q. Mr. Gardner, do you remember in June of 
last year that Mr. Vogel called at your home and 
took you down, or brought up August F. Kreiner 
to take an affidavit that Mr. Vogel wanted to use IO 
in court 1 A. I signed an affidavit for Mr. Vogel. 

Q. That is right. Do you remember in that 
affidavit you said, o,r rather it was read to you, 
and you signed it, that the $800 mortgage , men-
tioned in the affidavit of William V. Carpenter 
was a bona fide mortgage 1 A. Yes. 

Q. '' But to my knowledge and during the per-
iod that I -owned said land, said mortgage was 
never foreclosed'' 1 A. Yes, that is right. 20 

Q. ''Nor was· there any final decree ever en-
tered in foreclosure suit on said mo,rtgage " 1 A. 
No. 

Q. "I paid the interest on said mortgag ·e up to 
the time that I sold said lands to George H. Brown 
and David Brown.'' A. I have never been called 
on-

Q. You signed an a,ffidavit for Mr. Vogel that 
was read to you, wasn't it f A. Yes. 

Q·. And that is all so, isn't it f A. Yes. 

RE-CROSS EXAMINATION by Mr. Richard-
son: 

Q. Th en why did you tell me that you had not 
said that in an affidavit f A. I understood you to 
say that that affidavit was given in court. I never 
signed any affidavit in court. That affidavit was 
signed in my hou se to Mr. Vogel. I never signed 

30 

an affidavit in court. 4 0 
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Q. Then you did say that there was never any 
final decree in that Herne-r foreclosure, didn't 
you 1 A. No, no, not at all. 

The Court: He said that to his knowledge 
there · was never any final decree. 

Mr. Richardson: And further than that, 
'' during the period that I owned said 
land-" 

The Court: I don't think; that. 1s very 
important one way or the other. 

By Mr. Lowenkopf: 
Q. This letter ·which was shown to you and 

which you admitted contained your signature-
20 A. Can I read it1 

Q. Yes, you may read it. A. ·That is my signa-
ture. 

Q. Do you recollect the circumstances under 
which this letter was written f A. No, I don't 
remember. It is some years ago. 

Q. Can you say with any degree of certainty 
whether the taxes ref erred to, in this letter were 
the taxes on the Port Reading property or taxes 
on the Van Sickle tractf A. No, I can't, but I 

3 0 presume that they were on the Van Sickle prop-
erty. I don't know. 

Q. You do not knowf A. No. 
Q1• Who is Bran s f A. He was the tax collect.or. 
Q. Do you know whether or not Mr. Carpenter 

paid these taxes that you spoke about f A. I don't 
know. 

Q. Did he ever come to you and ask you to 
refund any ta xes which he may have paid on the, 

4 '.) Van .Sickle tract f A. N-o, after I suld the prop-
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erty to the Browns, Mr. Carpenter sent me a bill 
then for two horses that I bought off him and a 
-buggy, and charged me $300 or $400 a year for 
manure and gave me credit for two or three loads 
of nubbins of -corn. 

Mr. Richardson: Why all this speech 7 I 
1 

O 
ask that that be stricken out. 

By Mr. Lowenkopf: 
Q. You are positive that you received no bill 

from him for taxes that he may have paid 7 A. 
No. 

By Mr. Richardson: 
Q. Mr. Carpenter had. nothing to do with the 

Port Reading property that he speaks of, did he 1. 20 

'The Court : He says he thinks the letter 
referred to the Van Sickle property. 

The Witness: 'This is the Van Sickle 
property that we are talking about, but af-
ter I so1d that to the Browns, he went to 
my aunt that held the notes against me and 
induced her to hand those notes to him. 
You may just as well know the whole of it. 
There is nothing I am trying to get out of. 30 
I want to prove to you that this man started 
in, even when I went down to• remonstrate 
with him, and he attacked me and struck 
me. 

By Mr. Lowenkopf: 
Q. How long after you had sold the Van Sickle · 

tract to the Browns did these lawsuits on the 
notes come. about 7 A: I couldn't tell you how 40 soon after 1t was, but 1t was shortly afterwards 
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he went to my aunt and induced her to hand him 
those notes. 

Mr. Richar,dson: Please don't tell us that 
again. 

10 Mr. Low€nkopf: That is all. 

GEORGE H. BROWN, one of the Plaintiffs, 
being duly sworn according to law, on his oath, 
saith: 

Direct-examination by Mr. Lo,wenkopf: 
Q. Mr. Brown, you are one of the Plaintiffs · in 

2 O this action 1 A. I am. 
Q. Where do you live, please 1 A. Woodbridge. 
Q . . How long have you lived in Woodbridge 1 

A. All my life. 
Q. How old are you 1 A. Sixty-one years old. 
Q'. Mr. Brown, on or about 1897 did you own 

any property in Middlesex County 1 A. Yes, we 
owned lots of property. 

Q. Will you kindly enumerate where and the 

3 0 number of acres, please 1 A. Well, . we owned 
about 120 acres in Port Reading, and about 80 
acres up here in Raritan Township on the salt 
meadows, and about twelve acres of sand hills, 
twelve acres of Bordentown lots, and we owned at 
that time about twenty acres of salt meadows. 

Q. Whereabouts 1 A. -Some were situated on 
the sunken marsh, and others on the W o;odbridge 
Creek. 

40 Q. Did you own any property adjoining the 
Van .Sickle tract 1 A. Yes, we owned the whole, 
front of it. 
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,Q. Have you listed that? A. No, I didn't list 
that. It was twenty-one- acres in that. 

Q. In front of it? A. In front of this piece o.f 
fo,rty acres on the property, the whole front on 
the road. 

Q,. Did you own any property in Bayway? A. 10 
No, not that I know of. 

Q. Did you own any at that time? A. No. 
Q. Was it formerly? A. We used to call the 

farm formerly East Rahway. It had four or five 
names. 

Q. How many acres did you have around there? 
A. That is the 120 acre farm. That is what we 
call Port Reading. It was called Rahway at that 
time, and whatever it may have been called- 20 

Q. When did you marry Mr. Gardner's · daugh-
ter? In what year? A. I couldn't tell you; it 
was about thirty some years ago. 

Q. Was it before or after you acquired this 
Van Sickle tract ? A. After. 

Q'. Was it much after? A. About two years, I 
would say. 

Q. You still ,own this twenty-one acres from the 
Van Sickle tract? A. No, we sold. 

3 0 Q. When did you sell it? A. I think we s'Old 
six acres to the Pennsylvania Railroad the time 
they were going to put a freight line through 
there. 

Q. When ? A. That must be about twelve or 
fifteen years ago. 

Q. What did you get per acref A. Well,. I 
couldn't tell you. It is so, long ago. I didn't have 
any of the dealings with them. 

I 

40 
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Q. Do you recollect the acquiring of the Van 
Sickle tract? A. Yes, I do. 

Q. Do you recollect what consideration was 
paid for it1 A. About $1,000 for the 21 acres. 

0 
Q. That was based on what price per acre, if 

1 it was? A. I don't know. It was sold, all 21 
acres, for about $1,000. My father bought it. 

Q. Your father bought it? A. Yes. 
Q·. For whom? A. He bought it from the heirs 

of the last Van Sickle. They were settling up the• 
estate, I believe. 

Q. This deed from Gardner to you and your 
brother Dave, this Van Sickle tract, you say you 
paid $1,000 fo•r that? A. More than that. I don't 

20 mean in acreage. It must have been about $1800, 

30 

I guess, for the grocery bill and everything else. 
Q. He owed you some iinoney on a grocery bill 1 

A. Oh, yes, he owed a big grocery bill, and I went 
to him and told him he would have to do some-
thing, . so we agreed to- give him so much money 
and settle the gro<3ery bill. 

Q. And he gave you a deed? A. Yes, he gave 
me a deed. 

Q. 'This 2:1 acres in front of this plot, did you 
sell that 1 A. Yes. 

Q. How much? A. I couldn't say. 
Q·. When? A. I sold to White and Hayes. 
Q. vVhen 1· A. About two or three years ago. 
Q. Do you remember how mueh yo-u got for the 

twenty-one acres 1 A. No, I don't; somewheres 
around $1,000 an acre, .something like that. 

Q. Two or three years ago? .fi. About two or 
three. 40 
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Q. What was land in that neighborho -od wo-rth 
per acre in 18971 A. It wasn't worth very much; 
you could no.t sell it. 

Q. Suppose you wanted to buy it 1 What would 
you have t-o pay for it1 A. Well, I don't know; 
they would take most anything you could get for 10 
property around there. The taxes was eating it 
up. 

Q. Does this property front on any highway1 
A. No. 

Q. In fact, it is in the rear 1 A. It is in the 
rear, and we owned the whole front of it. 

Q. Mr. Brown, when you and your brother 
bought this tract of land from Mr. Gardner, you 
took it subject to an $800 mortgage, is that so 1 20 
A. ·Yes. 

Q·. You took it subject to a lease held by William 
V. Carpenter1 A. Yes. 

Q. How n1any years lease was that 1 A. A ten-. 
year lease. 

Q. Do you know when it expired 1 A. No, I 
don't. 

Q·. Do you recoUect that at or about the expira-
tion of that lease you ever had any conversation 

~o with :Mr. Carpenter 1 A. I did. 
Q. What was the conversation about 1 A. I 

told him he eould continue on the place and farm 
it as long as he paid the taxes. 

Q·. He could continue on the place and farm it 
as long as he paid the taxes 1 A. Yes: 

Q. Did you have that conversation only on one 
occasion 1 A. 'Two or three occasions. 

Q. When was the last time in reference to the 

I 

41.J 
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expiration of the lease f A. Oh, it must have been 
twelve or fifteen years ago since I told him that. 

Q. Who was present at that time f A. I think 
my brother and I were together at that time. 

Q. Where did you meet Carpenter f A. Up on 
IO the farm. 

20 

30 

Q. But you met him there on ,every occasion f 
A. Yes, on several occasions I met him there. 

Q. During the balance of the term ,of the ten-
year lease, that is, during the time you got title 
to the expiration of the lease, did you ever pay 
any taxes on this landf A. No. 

Q. Who paid the taxes 1 A. I suppose Mr. Car-. 
penter did. 

Mr. Richardson: I object to that and 
move that it be stricken out. 

'The Court: It may be stricken out. Ask 
him if he knows whether or not the taxes 
were paid. 

By Mr. Lowenko,pf: 
Q. Do you know whether or not the taxes were 

paid 1 A. Yes, they were paid. 
Q·. And you did not pay them f A. No. 
Q. Did Carpenter ever come to you and ask you 

to pay the taxes f A. No, sir. 

Mr. Richardson: I object to that. 
The Court: His answer is no, sir. 
Mr. Richardson: He is leading this wit-

ness all the time. 
(Argument) , 

By Mr. Lowenkopf: 
40 Q. After you told Carpenter in the presence of 

your brother that he could stay on the land and 
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farm it, if he paid the taxes, what, if anything, did 
he say? A. He just laughed, that is all, and 
commenced to call me all kinds of names he could 
think of. 

By the Court: 10 
Q. I take it from that that he did not agree to, 

your proposition? A. He· didn't say yes or no. 
Q. You said he started to call you names and 

laughed. You don't mean that that was, in your 
opinion, evidential of agreement to the proposi-
tion, do you? A. Well, I don't know. He would 
not say yes or no when I asked him. He laughed, . 
that is all. 

By Mr. Lowenkopf: 20 
Q·. Did he continue in possession of the place 

after the expiration .of his lease? A. He did. 
Q. During the six years that you owned the 

property, during the unexpired portion of the ten-
year lease, did you ever pay any taxes? A. No, 
SU. 

Q. Were they paid? A. They must have been 
paid. 

Q. During that time did Carpenter come to you 
and demand that you pay those taxes? A. No•, 30 
SU. 

Q. Did he ever send you a bill to- A. No, 
SU. 

Q. ( Continued)-to recompense him fo•r taxes 1 
A. No, sir. 

Q·. During this six years, did you get any por-
tion of the crops that might have been raised on 
this tract of land? A. No, sir. 

40 
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Q. In other words, you were satisfied to leave 
the land as it was just so long as the taxes were 
paid 1 A. That is right. 

Q. After the expiration of this ten-year lease, 
did you, fr ,om that date, 1903, and up to the pres-

10 ent time or prior to the institution of suit, assert 
your ownership in that land 1 A. Yes . . 

Q. vVhat, if anything, did you do 1 A. We sold 
the pipe line and right-of-way to him. 

Q. When was that 1 A. I don't know, I can't 
remember the dates. 

Q. What pipe line was it 1 A. That was the 
Tidewater Oil Company. 

Q. Did you give them a right-of-way for the 
20 purpose of constructing two iron pipes for the 

transportation of petroleum through the land 
kno,wn as the Van Sickle tract ·f A. Yes, we gave 
them the right-of-way. 

30 

Q. By "we," whom do you mean 1 A. My 
brother and I. 

Q. Do you recollect whether or not that was in 
19141 A. Well, it was when the oil line went 
through. I can't say for a certainty. 

Q. Did you ever, at any other time, exercise 
any acts of ownership 1 A. Yes, a year ago last 
August he had a flying-they were going to have 
an airplane, and I went up and objected about it, 
and I had a talk with him, and he left the field. 
That was about a year ago last August, and I had 
my son and father-in-law with me at the time. 

By the Court: 
Q. What did you say to the man and what did 

4:) he say to you 1 A. I went up to the man and had 



35 

George H. Brown-Direct 

a talk with him, and when he understood the mat-
ter, he went off, he would not hire the field. That 
1s about the size of it, I guess. 

Mr. Lowenkopf: I off er this in evidence. 
(The paper referred to was received in 10 

evidence and marked ''Plaintiff's Exhibit 
2. ") 

Q. Since you acquired title of this land, or your 
brother, has :Mr. Carpenter at any time demanded 
interest of you on any mortgage which he might 
hold on that land 1 A. No, sir. 

Q. You knew that he had a mortgage on the 
property, did you no-t 1 A. Yes. 

Q. vVhen did you learn that for the first time 1 20 
A. I knew it after we• bought the property. 

Q. You say he never demanded any interest for 
this mortgage 1 A. No. 

Q. Do you know whether Carpenter actually 
farmed this land 1 A. Well, I don't think he 
famned it very good. He had not raised any crops 
of any kind. He sold some dirt off it and things 
like that and sand. He had some sand, and he sold 
some sand off it. 

30 
By the Court: 
Q. When 1 A. While he had it, after the lease 

was had. 

By Mr. Lowenkopf : 
Q. Did you have knowledge of the fact that he 

was taking sand from the property1 · A. I heard 
about it afterwards. 

Q. What did you do abo-ut it 1 A. It stopped 
then. I don't kno•w. He sold some and I stopped 4 0 
it. 

I 
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Q. Did you speak to Carpenter about taking 
sand from your land 1 A. I went up there once or 
twice to see him about it, but I couldn't find any-
body up there. 

Q. You knew where he lived t A. Yes. 
Q·. Did you go to his home 1 A. No. 
Q. You were not on friendly terms, with him, 

were you 1 A. No, I wouldn't go there and be put 
off his place. 

Q. Do you know whether your brother Dave 
ever went to see him about taking the sand from 
the land 1 A. I don't know. 

Q. Have you seen this property lately1 A. 
Yes, I have been on it not over a week a.go. 

20 Q. What is on there now1 A. A race track. 

80 

Q·. What kind r.of a race track1 A. A wooden 
race tradL I think it is a half-mile track. 

Q. For what purpose 1 A. For automobile rac-
ing, and I believe they are going to have dog 
races there and a lot of everything, prize fights 
and everythingr I understand, now. 

Q. There is a large grandstand on it also,1 A. 
Yes, it is covered around on one side with a grand-
stand. 

Q. Do you know who is operating . that race 
track1 A. No, I don't know. There has been so 
many there that I don't. know who exac:tly, who 
operates it. 

Q·. Did you, at any time, inform the speedway 
people that you were the ·owner of this property1 
A. Yes, sir, notified them just as _soon as w,e heard 
of the lease, "re notified them. , ' · · 

Q. What lease are you referring . to1 A. The 
40 one Mr. Carpenter gave. 
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Q. And as a result of your notifying then1, what 
hap,pened? A. They ·came and wanted to- see us. 

Q. What took place? 

Mr. Richardson: I object. He testified 
that he did something. 1 o 

Mr. Lowenkopf: I will withdraw the 
question. 

Q. Referring to this lease that you are speaking 
about, from whom did you learn about it? A. 
·The first I saw was in the · paper, the first I knew 
of it. 

Q. Do you kno•w the duration of this lease? A. 
I do not. 

Mr. Lowenkopf: Cross-examine. 

CROS.S-EXAMINA 'TION by Mr. Richardson: 
Q. At the time of this conveyance from Gard-

ner, you were on friendly terms with him, I 
presume? A. With whom? 

Q·. vVith Gardner. A. I was on friendly terms 
with Gardner and Carpenter both. 

20 

Q. At the time of this conveyance, I presume 
you ,vere on friendly terms with Gardner? A. 30 
Yes. 

The Court : He says he was on friendly 
terms with both of them. 

By Mr. Richardson : 
Q. Were you going with Gardner's daughter at 

that time? A. No, she was working for me as a 
bookkeeper. 

Q. How long before you married her was this 
deed signed? A. Somewheres around about two 40 
years. 
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Q. That was $400 expressed in the deed, wasn't 
it f A. I think there was $400. 

Q. H-ow much besides that was the considera-
tion f A. The grocery bill was about $1200 or 
$1400. 

Q. What objection was there to putting through 
the consideration in the deed 1 A. They never do. 

Q. vVho don't f A. In the deeds. One dollar 
and other valuable considerations, don't they 1 

Q. Yes, but this deed had ·$400 in it. A. Why 
should we mention the grocery bill 1 We had $400, 
and we turned the grocery bill in. 

Q. Why did you make it $400 instead of $400 
plus the grocery bill 1 A. I don't know. The law-

U yer who drew the deed up drew it up in that way. 
That is all I know about it. 

Q. Have you any record to-show just how much 
the grocery bill actually was 1 A. No, I have not. 
I have been out -of business thirty years pretty 
nearly. 

Q. This lease that Mr. Carpenter obtained was 
obtained by him in 1893, was it not 1 A. I suppose 
so, according to what his records say. I suppo -se 
I will have to go aceo-rding to them. 

8 O Q·. After Mr. Gardner conveyed this property 
to you, you started the suit to annul that mort-
gage, did you not 1 A. I think we did, but I never 
heard of the suit. 

Q. You only think you did 1 A. I knew the 
matter was gi.ven to Judge Vail ( 1), and that is 
the last I ever heard of . it. I never was in court 
or subpoenaed or nothing. The matter was given 
to Judge Vail ( 1) and that was the last I ever 

40 heard of it. 
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Q. And then you did hear of the ejectment suit, 
didn't you 1 A. I believe there . was, but I wasn't 
there at the time. I never went to the sale. 

Q'. Didn't you bring a suit in the Court of Chan-
·cery one year after you got this deed, and after 
losing that suit, you brought an ejectment suit in IO 
the Court of Common Pleas in Middlesex County 0? 
A. I don't remember. I know the matter was 
giv•en to Mr. Vail, and he attended to the whole 
thing. I never got a notice of any suit at all. 

Q·. At any rate, you sent men to Carpenter's 
property and put Carpenter off there during the 
time he had this lease, did you not 1 A. I think 
we did, yes. 

Q·. And you kept them off there, did you not 1 20 

A. Kept them off for a day or two until they took 
them d.own to the lock-up. 

Q. Then Carpenter went to Court and got 
possession of that property again, did he not f A. 
I don't know; I never went any further. Every-
thing ,vas turned over to Judge Vail, and that is 
the last I heard of it. 

Q. Don't you recall whether or not 1\1:r. Car-
penter got possession of that property after you 30 
put him off f A. I believe-I would not say, as 
this is only hearing-that the Court decided that 
the lease was good. That is where it was, that 
the lease would hold as it was until it expired. 
That is what I heard, and that is the only thing 
I heard. 

Q. Didn't you take this property from Gardner 
for two purposes, one to try to cancel that mort-
gage, and the other to get Mr. Carpenter off that 

--1 \) property, if you could 1 A. No, sir. 

I 
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Q. How long after you got the deed did you go 
around to put Mr. Carpenter off the property? A. 
I couldn't tell you, it is so long ago. 

Q. And right after the deed, you took the at-
titude that you wanted to get Carpenter dis-

t O possessed and off that property, did you not 1 A. 
Yes, why not1 We had the property. 

Q. And you wanted to get him off so bad that 
you went over there yourself and helped to put 
him off, did you not? A. No, sir. 

Q1
• You sent your men over there 1 A. Sent an 

officer over there. 
Q. You went ·over again at the end of this leas·e 

in 1923, did you not? A. Not that I know of, no. 
U Q. When did you talk to Carpenter? A. I 

talked to him just before-after the lease ,expired. 
Q. The lease expired in 1923. When did you 

talk to him ~ A. It must have been about the lat-
ter part of-just before the lease expired, within 
about a mo-nth or so after it expired. 

Q. You were anxious to get him off this prop-
erty all the time? A. We wanted the property 
ourselves. 

Q. And notwithstanding the fact that you went 
80 over there, you tell us· now that you went there-

for the purpose of renewing the lease? A. I went 
there to talk to him, and then we came to an agree-
mn t on it that he would stay there. We didn't 
want to pay the taxes on the property. 

Q. Didn't you just tell the Court that when you 
went there Mr. Carp ,enter cursed you and laughed 
at you? A. He did, yes, som·etimes. 

Q. Do you call that an agreement 1 A. No. 
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Q. You knew that Mr. Carpenter was in there 
under a claim of a mortgage, did you not 1 A. 
After he bought the place, yes,-no, before we 
bought the place we knew of that mortgage, but 
we didn't consider it any good. 

Q. Didn't you testify on your direct-examina- 10 
tion that you did not know of the existence of the 
Carpenter mortgage until after Mr. Gardner had 
been- A. No, I said the Carpenter lease. 

Q. But you knew about the mo-rtgage 1 A. I 
had heard of a mortgage, yes. 

Q. But you did not know anything about the 
lease 1 A. I said I had heard of the lease. No, 
we didn't exactly know anything about the lease 
until after we got it, and then we heard of the 20 
lease. 

Q,. Don't you remember Gardner saying that 
that deed was conveyed to you subject to, the mort-
gage and the lease 1 A. No, I don't remember 
whether he said it or not. 

Q. You and 1\1:r. David Brown considered 
yourselves to be the right owners of this prop-
erty, is that right1 A. Yes. 

Q. And you have permitted Mr. Carpenter to 
stay on that property from 1903 down to the pres- 30 
ent time without any action against him whatever, 
isn't that sof A. Because we had an understand-
ing. I thought he would pay the taxes for the use 
of the property. 

Q. You knew that the taxes on this ~ property 
were not paid on several occasions 1 · And you 
went down to the tax sales office, don't you know 
that 1 A. No, I don't. 

,I 

40 
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Q. Di<ln 't you ever get a notice of the intention 
of the town of vV oodbridge to sell this property 
for taxes 1 A. No, sir. 

Q. Didn't you get a notice fro.m Braus Drum-
mond of the intention of the 'Township of Wood-

10 bridge to sell certain land, recited as forty acres 
of land on the seventh day of October, 1899 at the 
hour of -two o'clock in the afternoon? A. No, sir. 

Q. You never got that notice1 A. No, sir, 
never go,t that notice. 

Q·. You never got any notice of any tax sale 1 
A. No, I never did. 

Q. Have you received in any other way a notice 
of a tax sale of this property being held on two 

~U different occasions1 A. No, sir. 
Q. And you never knew that taxes were in 

arrears at all 1 A. No, I never bothered looking. 
Q. And yet you were the owner of this prop-

erty1 A. Yes, the owner of the property. 
Q. During the period of 19·23 to 1929· you never 

inquired whether or not the taxes were paid 11 A. 
Yes, I may have asked the collector, and he said 
yes. 

Q. Did you ask the collector or not 1 A. Yes, 
30 I asked the collector, and he said they were paid. 

Q1
• When did you ask him 1 A. I don't know 

·when. 
Q. You did not take much interest 1 A. I took 

all the interest required in it. 
Q. In what way1 A. We looked after the prop-

erty, and as long as the taxes was paid, we didn't 
care. 

Q. Isn't Carpenter a bitter enemy of yours 
4 U since the time you threw him in the Court of Chan-



43 

George H. Brownr--Cross 

cery, and isn't it true that when you came over 
there, he cursed and swore at you and ordered you 
off the property? A. I didn't sue in any court 
of chancery; I know nothing about that. Mr. Vail 
had that matter, and I knew nothing more about 
that at all than a stranger. He took all the pa- lO 
pers. 

Q. You reme ,mber when you put Carpenter o.ff 
that property? A. Yes, a number of years ag,o. 

Q. And the feeling has been bitter ever since? 
A. No bitterer for him than for me. He is the 
one that started it. 

Q·. You left that man in possession of that prop-
erty all these years without taking any precaution 
to see ·whether or not the taxes were · paid? A. 20 
We found out that the taxes were , paid, and what 
did we care 1 vVe thought he paid them. 

Q1
• How much was the value of this }an.d at the 

time you purchased it? A. It wasn't worth very 
much; it was away in from the road and no front-
age. 

Q. v\That is your idea of not very much? A. 
Fifty or seventy-five dollars an acre, I suppose, at 
the most. 

30 Q. You think it was worth about two or three 
thousand dollars 1 A. Something along that line, 
it might be. 

Q. Did you know that it was assessed for $10,-
000 a year or two after you bought it? A. 
Assessed for $10,000? No, I never saw the assess-
ment tax bill. 

Q. You never tried to find ·out, did you? A. 
As long as· the taxes were paid, it didn't wo,rry 
me. 

I 

40 
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Q. You have never done one single thing, except 
to give this right-of-way to a pipe company, in all 
these years since 1903, have you 1 A. Yes, after 
the lease expired, we had i trouble with him there. 
When was the Court of Chancery case 1 

10 Q. That was before the lease , expired. .Since 
1903 you haven't done anything except to give 
that right-of-way 1 A. Yes, we gave the right-of-
way and told them that an air field could not come 
there. 

Q. You have ne,ver paid this · mortgage, have 
you 1 A. Which mortgage 1 

Q. ·The $3500 mortgage. A. No, sir. 
Q·. You knew Mr. Carpenter bought in this Her-

20 ner mortgage, did you not 1 

Mr. Lowenkopf: I object to that. 

A. Yes. 

'The Court: He is asked whether or not 
he kne,w it. 1There is no• dispute about the 
fact. The question is whether or not Mr. 
Brown had self knowledge of that fact. 

The Witness: I heard after it was bought 
30 1n. 

By Mr. Richards-on: 
Q. And you have never paid that off, have you 1 

A. No. 
Q. You knew that Mr. Carpenter had purchased 

this property in a tax sale, did you not 1 A. No, 
sir. 

Q. You never knew it 1 A. Never knew it. 
Q. You live in the Township of Woodbridge 

,o and have lived there all your life 1 A. Yes, sir. 
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Q. If an advertisement was inserted 1n the 
newspaper, advertising your property for sale, 
you would no doubt see it or your attention would 
be no doubt called to it, isn't that so 1 A. It might 
·have, but I would not bother looking at it. The 
paper didn't amount to much in Woodbridge at 10 
all at that time, and I never bought the paper at 
all, never bothered with it. 

Q. You never saw the paper 1 A. I never took 
any Woodbridge paper; I took the Amboy paper. 

Q. Y·ou never saw it in the Woodbridge paper 1 
A. No. 

Q. Nobody ever called your attention to• it1 A. 
N . o, SU. 

Q. Isn't it a fact that Mr. Gardner, by conve,y- 20 
ing this property to you, practically bankrupted 
hi1nself 1 A. I don't know. 

~1:r. Lowenkopf: I object to that. 
The Court: Objection sustained. 

By :Mr. Richardson: 
Q. You say you were to get some part of the 

crops under this lease 1 A. Yes, sir. 
Q'. Did you eve•r get it 1 A. No, sir. 
Q. Did you ever sue Mr. Carpenter for not giv- 30 

ing it to you 1 A. No, sir. 
Q. You never brought an action for an account-

ing of any kind, did you 1 A. No, sir. 
Q. Of course, Mr. Brown, if you really felt that 

Mr. Carpenter had owed you any money, feeling 
the way that you did, you would prohably sue him, 
would you not1 ·A. No, but I thought the fellow 
had all he could do to make the taxes ,out of the 
place. That is why we didn't do anything. 40 

I 
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Q. You said you never bothered about the 
taxes 1 You never knew anything about it 1 A. 
I told you they were paid. We would find out 
when they were paid. 
, Q. You could not tell whether or not he was 

lO operating the farm at a profit -or a loss 1 A. We 
could very well tell that from the way it waS' op-
erating. He would plant three OT four acres of 
corn, and it ·would grow· that high (indi ,cating), 
and the weeds would beat it up, and he would sow 
some wheat or something, and the weeds would 
beat that u:p, too. 

Q. And of course, that was the reason why you 
:renewed the lease 1 If he was such a poor oper-

20 ator of the farm, that is the reas 1on you wanted 
him to stay there all these years 1 A. If he, 
wanted to take the farm and pay the taxes, it 
didn't n1ake any difference to us who took it. 

Q. A nice valuable piece of property being 
worked by a poor farmer, and you wanted to 
renew the lease 1 A. It wasn't so valuable at that 
time. 

Q. In the last twenty years it has grown 1n 

30 
value, has it not1 A. Somewhat, yes. 

Q. Is your brother here today1 A. No, he is 
out. I don't know where he went. 

Q. He is half owner of this, isn't he 1 A. Yes. 
Q'. And he knew that this case was coming up,1 

A. I don't know whether or not he did. 
Q. You knew it , didn't you 1 A. Ten o'clock 

last night. 
Q. Didn't he know it yesterday afternoon 1 A. 

Not that I know of. I haven't seen him since 
40 
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about nine o'clock yesterday morning, the last I 
seen of him. 

Q. Did you attempt to get. word and ten him 
about this case f A. I did. He was in New York 
somewheres. I don't kno-w where he is at all. I 
had no way of getting hold of him. 

Q. You knew that this case was· listed for this 
term, and that it was number fiftyf A. No, I 
didn't know the number of the , case. 

Q. Haven't you talked with your brother the 
likelihood of this suit coming up most any day1 
A. No. 

Q. You valued this land as somewhere in the 
neighborhood of $80,000, didn't you 1 

Mr. Lowenkopf: I object. 
The Court: I will permit the que,stion. 

A. The value for the race track, and that is 
bought for that amount. 

The Court: The only question here is the 
value of the land itself. 

10 

20 

RE-DIRECT EXAMINkTION by Mr. Lowen-
kopf: 

80 Q. Mr. Richardson says that the value of this 
land ha s incre ,ased during the last twenty years. 
The taxes have increased, too, haven't they1 A. 
Yes, sir. 

Q. And they have been paid 1 A. Yes, sir. 
By the Court: 
Q. I-Iow much are the taxes f A. I don't know. 

1The Court: I am curious to know whethe ,r 
they increa sed it, if he did not know. 

I 
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By the Court : 
Q. You know that they increased generally1 A. 

I know they increased from my other property, 
ten or twenty points. 

10 By Mr. Lowenkopf: 
Q·. You have another pavcel of land adjacent to 

this, or you have had, you and your brother t A. 
Yes-no, that belonged to the estate, father's · e,s-
tate. 

Q. Is that vacant land also? A. That was va-
cant land, but White and Hayes took it. 

Q. How long ago was that? A. Two or three 
years ago, I guess they bought it. 

0 Q. Have you any ·other land that you now own, 
you and your brother, or individually! A. That 
brother Dave and I mvn individually 1 No, sir. 

Q,. Do you own any more property jointly? A. 
No, the rest is all the estate. 

Q. Did you have any particular use for this 
land during these years? A. N n, sir, no partic-
ular use. 

Q. What are you doing with the rest of the es-
tate ,! A. Why, we have got the farm. We sold 

30 the Raritan farm at one time. We got a farm 
down there, and there is a milk man on it. 

Q·. You have no definite program for your prop-
erty in the way of making· lots or developing? 
A. No, we haven't done anything yet, just le,aving 
it for farm property. 

Q. Do you have tenants on other property who 
pay taxes? A. They don't pay taxes. 120-acre 
farm, I got $480 a year and paid $700 taxes. 

4o Q. Do you know that White and Hayes have 
pro,perty adjacent to this property? A. Yes. 
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Q. Do you know that they are giving as low as 
$40 a lot for that 1 A. I don't know what they 
are getting. 

Q. You say that when you and your brother met 
Carpenter on one occasion just before the lease 
expired, or pe,rhaps · after the lease expired, you 1 O 
said on one occasion that he could stay in for the 
payment of taxes, and he laughed at you. Was 
that the first time you spoke to him or some sub-
sequent time 1 Was it before the e•xpiration of 
the lease or after 1 A. I couldn't tell you which it 
was. 

Q. But you did say that you spoke to him on 
more than one occasion 1 A. Yes, more than one 
occas10n. 

Q. I thought you had an agreement with him 
that he was to pay taxes and st ay on the land and 
farm it ~ A. What kind of an agreement do you 
mean 1 Verbal 1 

Q. Yes. A. Yes, kind of a verbal agreement. 
Q. What did you say, as nearly as you can rec-

ollect, you or your brother, the exact phraseol-
ogy 1 A. ,v ell, as far as· I can remember, I said, 

20 

'' Bill, you can keep on the farn1 as long as you 3 0 
pay the taxes.'' 

Q. What did he say 1 A. He laughed at me, 
that , is all. 

Q·. Did he laugh every time you spoke to him 
about th at 1 A. He, commenced to speak about he 
owned it, and this and that; a-nd that we could not 
do, anything. 

Q: Did he say he owned it1 A. Yes. 
Q. Did he say that every time 1 A. He said he 40 owned it. 

I 
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Q. Was ' that before the lease expired or after it 
expired f A. It was before and after the lease 
expired, both. 

Q. What did you say about that when he said 
he owned it f A. I told him he did not own it. I 
said then, '' I own it." 

Q. Did you or your brother ever get any notice 
from lvir. Carpenter that he was no longer a ten-
ant of yours and that he was the owner of that 
landf A. No, sir. 

Q. You said before that you never paid any 
inte ,rest to Carpenter on this ·$3500 m-ortgage f A. 
No, sir. 

Q. Did he ever come to you and demand it1 A. ~o No, sir. 
Q. You also testified that you heard that Car -

penter had purchased Herner 's mortgage, is that 
right ? A. I heard that, yes. 

Q·. Did Carpenter ever come to you and demand 
that you pay him that amount of that mortgage 
or any interest on it 1 A. No, sir. 

Q. How did you find out that Mr. Carpenter 
had not paid taxes for the last three or four 

30 years? A. I had Mr. Vogel look it up. 
Q. That was the first time that you learned that 

he waS' back in tax es ? A. Yes, that is the first I 
knew of it. 

By the Court : 
Q. When was that f A. After the race track got 

there, when we started this suit with the company. 
Q. That was ho·w long ago in years 1 A. It is 

only last Spring, or a ye,ar ago last January I 
4 o think they got their lease. 
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Q. I am asking you. A. I didn't know until I 
saw it in the papers, and it was April before we 
knew it. 

Q. When did you get knowledge that your taxes 
had not been p,aid f A. Right away after that, I 
got Vogel to look it up. 

Q. Why did you ge,t him to look it upf A. 
Because I wanted to find out whether or not they 
\Vere paid. 

10 

Q. Why was it that you became interested in 
the taxes at that time• to question whether or not 
the,y were paid f You had not paid any attention 
to them before that. What was there that drew 
your attention to-the question of the taxes spent f 
A. My brother-in-law is· the treasurer of the town- 20 
ship, and he said I better look afte-r those- taxes 
or they vvill sell them, and then I got Vo,gel to look 
it up. 

Q. There was no connection between your in-
terest in the taxes and the fact that the race , track 
people had leased the propertyf A. No, I thought 
the taxes was paid at the time, and my brother-
in-law told me they was not paid, and I got Vogel 
to look up what years was· not paid. 

Q. He did not tell you that until about a year 
ago f A. About a year ago this month, I think it 
was, when we first found out that the race track 
was coming there. 

Q. How long has your brother-in_:-law been 
treasurer of the township 1 A. About two ye·ars, 
I think. This is the second year. 

,I 

30 

40 
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RE-CROSS EXAMINATION by Mr. Richard-
son: 

Q. Isn't it a fact that after the Perth Amboy 
speedway lease became known to you that you 
informed the Perth Amboy speedway company 

1 O that if they went into , possession there you were 
going to sue f Isn't that a fact f A. No. 

l\1r. Lo,wenkopf: I object to that. 
The Court: Well, he has testified that he 

served _some sort of a notice on the people 
that have the speedway. I cannot see why 
it i_s not ~aterial to develop what the nature 
of that notice was. · 

~O By l\ilr;· Richards ·on: 
Q. Isn't it a · fact that the only reason you 

became interested was because of the fact that the 
Perth Amboy speed :way had leased that ground 1 
Isn't that the fact f Isn't that how you became 
interested f A. When I found out he was not 
going to farm it, we was going to look out for 
ourselves then. 

Q. Isn -'t it :a fae:t; that you b~cJ~,me interested 
because he leased it to the Perth Amboy speed-

30 wayf A. We became interested at the time he 
was g·oing to ·put the 'airplane field up there. 

Q. When was that1 A. OlJ.,, about two ye,ars 
ago this coining August. 

Q. Did you go and· look-up the taxes then 1 A. 
Yes, I tol9-1 th~ man just how the property stood. 

Q. Did you loo~-11:V t4~ ~--a:xe~ ~th~n t A. No, I 
didn't lo,ok up the taxes then. 

Q. You looked up the taxes for the fir.st time 
40 when the Perth A1nboy speedway lease became 

known, isn't that right f A. Yes. 
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Q. Did you know that Mr. Carpenter had pur-
chased the Herner mortgage? A. I don't know 
who purchased. 

Q. Do you know that Mr. Carpenter had pur-
chased the Perth Amboy Savings Institution 
mortgage? A. I heard it, but I don't know it for 10 
a certainty. 

Q. Did you know that the mortgage had been 
foreclosed, and that there • had been a final decree 
in it 1 A. No, sir, I understood there was not. 

Q. You signed an affidavit to the effect that 
$800 mortgage mentioned in the affidavit of 
Charles H. Gardner was never foreclosed and that 
the same never went to a final decree as the rec-
o,rds of this court will disclose. You signed that 2 0 
affidavit, did you not? A. That I said in the affi-
davit to that effe,ct 1 Yes, it had never been 
foreclosed, as far as I knew. 

Q. vVhen you went to negotiate the extension o.f 
this lease with Carpenter, and he told you, "Why 
I am the owner of this property," and you said, 
''No, you are not. \Ve are the o-wner,'' did you 
really come away from that conference with the 
conviction that that lease had been extended? A. 

30 Yes, I did. 
Q. You thought that there was an agreement, 

a meeting of the minds to extend this lease? A. 
Yes, just as much an agreement as any other, yes. 

l\.1r. Lowenkopf : If your Hop.or please, 
there is another matter here, and unless 
counsel is willing to stipulate, I shall have 
to take the stand myself about looking up 
the records of the County Clerk's office and 40 
finding this lease from William V. Car-
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penter to the race track people, and for the 
period of the years-

Mr. Richardson: We will admit that. 
Mr. Lowenkopf: May we have that on 

the reco-rd that on February 25·, 1928, there 
10 --was a lease executed from William V. Car-

penter to Wilburt J. Baires and Clell B. , 
Aunks, both of Pittsburg, in the County of 
Allegheny, in the Sate of Pennsylvania for 
a period of five years from January 1, 1928, 
with a yearly rental of $1200 payable quart-
erly, with a. purpose recital in the Tease 
th.at the land was to be used for an Auto-
mobile speedway and there is also a consent 

:... u in that lease to an assignment ,by the 
lessees to the Perth Amboy Speedway, In-
corporated, a corporation in the State of 
Delaware, which at that time had not yet 
been incorporated and was in contempla-
tion, and that this lease was recorded on 
April 16, 19·28, book 915 of D1eeds on page 
432. 

Mr. Richardson: We will admit all that. 
Mr. Lowenkopf: And that there is also 

3 O a five-year optional period in it of renewal. 

That is our case. 

('The Plaintiffs rested.) 

Mr. R,ichards ·on : If the Court please, I 
may be a little premature in my motion, but ; 
it seems to me that on the strength of their 
own witnesses, there ought to be a nonsuit 

01 U here. This last witness has testified that 
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Carpenter was in possession in 1903. The 
eveidence iS' that he stayed in po,ssession 
since that time without the slightest effort 
on the part of the Plaintiffs to dispossess 
him, and the only thing that was done in all 
that time was the fact that they did grant 10 
a right-of-way to, a pipe line. ·They like-
wise admit that there are two mortgages 
here unpaid. 

The Court: I don't think you need to go 
any further with this · arg11ment. I thfnk 
that I should like to hear the defense in 
this case. 

DEFE -NDANT '.S CASE. 

WILLIAM V. CARPENTER, the defendant, 
being duly sworn aecording to law, on his oath, 
saith: 

Direct-examination by Mr. Richardson: 
Q. Mr. Carpenter, you are the defendant in this 

suit~ A. Yes, sir. 
Q. Do you know Charles 1 Gardner 1 A. Ye-s, 

sir. 
Q. Did he execute a mortgage to you in the 

sum of $3,5001 A. Y e-s, sir ; he did. 
Q. On December 19, ·189·41 A. Yes, sir. 

Mr. Richardson: Is there any objection 
to a certified copy 1 

20 

30 

40 



10 

56 

William V. Carpente ,r-Direct 

By Mr. Richardson: 
Q. Has that mortgage ever been paid f A. No, 

sir. 
Q. Who is the holder of that mortgage now f 

A. I am. 
Q. You had a lease on this property from Mr. 

Gardner back in 1893, had : you not f A. Yes, sir. 
Q. For how longf A. Ten years. 
Q. And at the conclusion of that lease in 1903, 

did you renew it f A. No, sir. 
Q. How was it that you stayed in possession 

there f A. On my mortgage. 
Q. Was the iinortgage due at that timer A. 

Yes, sir. ~o Q. How long was the mortgage f What period 
of years f A. The mortgage was due on about 
1898. 

Q. So that after 1903 you stayed in possession, 
claiming under that mortgage, did you f A. Yes. 

Mr. Lowenkopf: I object to this as lead-
ing. That is the very essence of the case. 

By Mr. Richardson: 
Q. During the period of the lease, did you pay 

30 any taxes f A. Yes, sir. 
Q. Under what circumstances f A. For Mr. 

Gardner. 
Q. At his request f A. Yes, sir. 

Mr. Lowenkopf: I submit that that is 
all very leading, if your .Honor please. 

The Court: Yes, that is true. 

By Mr. Richardson: 
Q. Did he reimbur se you for thosef A. No, 

SH. 
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Q. What was done as· the result of the mo,ney 
that you advanced him 1 A. That went in on this 
here mortgage. 

Q. It was all part of the mortgage 1 A. Yes. 
Q·. You have been in possession how long 1 A. 

Since 1893. 10 

Mr. Lowenkopf: I object to the way 
that question is asked. 

Mr. Richardson: I will withdraw the 
questio.n. 

Q. Since 1903 who has been in poss ,ession of 
the property 1 A. I have. 

Mr. Lowenkopf: I object to that. I 
20 think the word '' po,ssession'' is a legal 

conclusion. I don't think the witness should 
t1estify as to possession. 

The Court: I presume that counsel's 
question means in the physical possession. 

Mr. Lowenkopf: Perhaps that would be 
better. 

By Mr. Richardson: 
Q. Who has occupi,ed these premises since 

19031 A. I have. 30 
Q. Have you ever given up the occupancy of 

that property since that time 1 A. No, sir. 
Q. What, if anything, have the Browns done 

to dispo ssess you from that property since 19031 
A. They took an ejectment suit out. 

Q. Since, 19031 A. No, .sir; nothing. 
Q. When did the Bro ,wns manifest their first 

interest in this propertyf 

Mr. Lowenkopf: I object to that. 

I 

40 
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By Mr. Richardson: 
Q. After 1903, when did the Browns manifest 

their first interest in this propertyf 

Mr. Lowenkopf: I object to that ques-
tion. 

'The Court: If he knows. I think the 
question is proper. I think it would be bet-
ter to ask him whether or not they had, 
so far as he knows. 

By Mr. Richardson: 
Q. Do you know whether or not the Browns 

have evineed or shown any interest in this prop-
erty since 1903'1 A. Why, they came down there 

O when I rented the ground out for an aviation 
field in 1927. Mr. Gardner can1e there first, and 
he said, '' Are you going to hav ,e, an aviation field 
here1" I says, "Yes, sir." 

Mr. Lowe·nkopf: I object to what Gard-
ner told him. Gardner has no interest in 
this matter. 

By Mr. Richardson: 
Q. Between 1903 and 19·27 did the Browns ever 

30 come to s1ee you about this property1 A. No, 
SH. 

Q. Do you hold any other mortgage on that 
property1 A. Yes, sir; an $800 mortgage. 

Q. Was that the so-called Herner mortgagef 
A. Yes. 

Q. How did you come to acquire that t A. 
They brought a foreclosure, and I bought it in. 

Q. Who broug~ht the fo,reclosur 1e1 A. ·The 
-1 U Browns-Herner. 
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Q. And you bought it in? A. Yes, sir. 
Q. By payment to whom? 

Mr. Lowenkopf: I obj,ect, unless they 
have the proof of it. 

Mr. Richardson : We will eonnect it up. 10 
By Mr. Richardson: 
Q. Whom did you pay for it? A. I paid the 

money in to the coUector of the Court of Chancery, 
L. A. Thompson. 

Q. He was the clerk of the Court? A. Yes. 
Q. Do you remember how much? A. $1,117.93. 
Q. When was that? A. April 11, 1900. 

Mr. Lowenkopf: I object to this as be-
20 ing a self-serving declaration. 

'The Court: Can you show the receipt 
by the cle.rk of the Co11rt of Chancery? 

:Mr. Richardson: Yes, sir. 

By Mr. Richardson: 
Q. vVho was your attorney at the time you 

paid him this m.oney? A. Mr. Strong. 
Q,. Allan H . .Strong? A. Allan H. Strong. 

Mr. Lowenkopf: For the purpose! of 3 0 
showing that certain moneys were paid in 
a eertain cause, we have no objection to 
this letter, but we do not want to admit 
that we 'had anything to do with it. We do 
not vvant to admit that that binds · us in any 
wa y. We will consent that the _money was 
paid there, but it is fo,r the purpose of 
subsequent legal argument. 

Mr. Richardson: We o:ffier in evidence 
the original mortgage from the Perth Am-

40 
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boy Savings Institution to Robert A. Her-
ner for 8-

The Court: That is the assignment, 
isn't it? 

Mr. Richardson: Yes, that is the assign-
10 ment. We offier first, George H. Gardner 

and wife to the Perth Amboy Savings In-
stitution a mortg ~age dated April 10, 1893, 
for $800, and the assignment to the Perth 
Amboy .Savings Institution to Robert A. 
Herner, $885,.33, October 10, 1899. 

( The papers r 1ef erred to were received 
in evidence and marked "Defendant's E·x-
hibits 2 and 3,'' respectively. 

U Mr. Richardson: We off er in evidence 

30 

·10 

the final decree in the foreclosure matter 
between Robert A. Herner and Charles H. 
Gardner. 

(The paper referred to was received in 
evidence and marked ''Defendant's Ex-
hibit 4. ") 

Mr. Richardson: We also offer in evi-
dence the letter showing payment into 
Court. 

( The paper rief erred to was received in 
evidence and marked '' D·ef endant '.s Ex-
hibit 5•.") 

The Court: Do you ha ve any receipt? 
Mr. Richardson: No. Those payments 

have been lost. 
Tlhe Court: The- receipt from A. H. 

Strong showing the receipt? 
Mr. Richardson: Yes. 
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'The Court: That letter sim·ply shows 
that there was $1,117.93 received and $1,-
1116 paid over to Herner. 

11:r. Richardson: In the case of Carpen-
ter against Herner. 

(Argument.) 

Mr. Richardson : I off er in evidence this 
letter. 

('The paper ref erred to was received in 
evidence and marked ''Defendant's Ex-
hibit 6. ") 

Mr. Lowenko,pf: I want to call the 
Court's attention to the heading, Robert 
Herner vs. Brown, et al. 

Mr. Richardson: As I understand the 
situation, there was a bill after that fore-
closure to redeem, and the money was· paid 
undie r that bill. 

Mr. Lowenkopf: So then this receipt is 
of no avail 1 

10 

20 

The Court: It shows the whole connec-
tion. We want to get all the facts in here. 
The mere title of a cas 1e, which might be . 30 
1n a letter, is not so important. The sub-
stance is what we are after. Get it all in, 
and the effect of it, we can g·et later on. 
'Th e witness · ought not to be penalized if 
th e money got .paid to the Court of Chan-
cery for something- different than what he 
expected to pay. Anyway, the r ·esult, as I 
understand it, from what has been said 
by counsel, is that it was this money that 

40 took care of the $800 Savings Bank mort-
gage, onie way or the other. 



10 

62 

William V. Carpenter-Direct 

Mr. Richardson: Settled with a decree. 
It did not res ·ult in an assignment. The 
Court-

The Court: I understand that, it did 
not result in a legal assig·nn1ent. 

By Mr. Richardson: 
Q. Was this property ever sold for ta~es 1 A. 

Yes, sir. 
Q. Who bought it in 1 A. The township bought 

it in first, and I bought it from the township. 
Q. Is · that the deed (indicating) 1 Is that your 

deed from the township1 A. Yes, sir. 

Mr. Richardson: I want to• offer that in 
o evidence. 

Mr. Low1enkopf: We object to the desig-
nation as a deed. 

Mr. Richardson: Call it whatever you 
want. It is a release of taxes for title 
which wiped out the deed from the collec-
tor of the T,ownship of Woodbridge. I 
offier them for what they are worth. 

(The paper referred to was received in 
evidence •and marked "Defendant's Ex-

30 hibit 7. ") 
Mr. Richards ·on: And the same pro-

cedure with another tax deed, February 8, 
1906. 

(The paper referred to was received in 
evidence and marked '' D'efendant's Ex-
hibit 8. ") 

Mr. Lowenkopf: No objection to, those. 
The Court : Are you sure this is the 

-1 J same property 1 
Mr. Richardson: Yes, sir. 
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The Court: It says in this · assignment 
from the Township Committee to Mr. Car-
.penter that forty acres owned by Mr. 
George H. Brown and adjoining Gardner 
-Gardner did not own any other property 
there, did he 1 This is the Gardner prop- 1 O 

t . 't 't °l er y,. 1sn 1 . 
1\!Ir. Richardson : Yes, this covers the 

Van Sickle property. I think Gardner 
owns some other .property adjacent 
thereto. 

T,he Court: I will ask couns·el for the 
plaintiff why they said this was only a re-
lease. 

(Argument.) 

By Mr. Richardson: 
Q. Mr. Carpenter, going back to the period 

right subsequent to the deed from the Gardner 
to the Bro :wns, what did the Browns do to dis-
possess, you from that property1 A. Why, they 
arrested my men. 

Q. Did you put them off1 A. Yes. 
Q. W•hat did· you do then 1 A. I brought an 

20 

ejectment suit and put them off. ~{0 
Q. vVere you successful in that suit1 A. Yes, 

SU. 

Mr. Lowenkopf: I object. I think the 
reco1·d will state for its ·elf. 

1\!Ir. Richardson: We have the records 
here, if you want them. 

By Mr. Richardson: 
Q. What else did they do besides putting you 

off the property and making an ejectment suit 1 4 O 

r/ 
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What other kind of action did they bring against 
you? Was there any other suit against you be-
sides the ejectment suit? What was done ahout 
this mortgage? A. 'They started suit to set aside 
that moTtgage. 

10 Q. And as a result of all this, you still stayed 
in poss·ession of the property, didn't you? A. 
Y,es, sir. 

Q. After 1903 did you make any arrangements 
with the Browns to renew that lease? A. No, 
SU. 

Q·. Did you grant a right-of-way to anybody 
around that time? Did you ever grant a right-
of-way to the Tidewater Oil Company for the 

20 pipe line? A. Yes, sir. 

:rn 

4 '.) 

Q. Did you know at that time that your lawyer 
went to Mr. Brown? A. No, sir. 

Q1
• Did you pay to the Township, of- Wood-

bridge the money as represented in these town-
ship certificates as recited in those certificates? 
A. Yes, sir. 

Q. The taxes for periods other than recited in 
tho -se certificates and subsequent to 1903, were 
paid by whom.? A. By me. 

Q. And why? A. By request •Of Mr. Gardner. 
Q. I mean subsequent to 1903, after 1903, that 

is. A. I paid all the taxes. I bought the• prop-
erty in for _ the taxes and paid them ever since. 

Q. ,iVhy? A. I got poss 1ession of them. 
Q. In order to protect your position? A. Yes, 

SU. 

Q. Is it admitted in evidence that this eject-
ment suit-
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Mr. Lowenkopf: vVe would like to have 
the proceedings in. 

'The Court: Who is the plaintiff in that 
suit1 

Mr. Richardson: William V. Carpenter. 
He brought the suit against Brown. 10 

The Court: What was the judgment 1 
Mr. Richardson: A verdict for posses-

sion, 1899. 
(Argument.) 
1\1:r. Richardson: I offer that in evi-

dence. 
(The paper referred to was received in 

evidence and marked ''Defendant's Ex-
hibit 9. ") , 20 

By l\1r. Lowenko ,pf: 
Q. At the time this property was conveyed to 

the Browns, what was the value of these forty 
acres 1 

The Court: In 1897. 

A. Around between $9,000 and $10,000. 
Q. How do you know that? A. Shortly after 

Mr. Los·hen, Mr. Boynton, and Smith were ap-
B O pointed a special committeie of assessment of the 

Board, and they ·assessed the value, and they 
made it $9,920, I think. 

Q. At the time of this transfer in 1897, did 
Gardner owe you any money? A. Yes, sir. 

Q. How 111uch 1 A. Somiething like $400 on that 
lease for manure and stuff. -

·Q!. And this property that he conveyed, did he 
have any property left after the conveyance? A. 
He had a one-fourth interest in the Gardner Es- 4 O 

I 
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tate in Port Reading and a one-sixteenth inter-
est in the Mary Van Sickle Estate. 

Q. What would he the value of those two in-
terests 1 Did they amount to much 1 A. Accord-
ing to Mr. Brown's testimony, he said $130, but 

10 he was allowed $136. 
Q. ·Then he was worth $136 at that time 1 A. 

Yes, sir. 
Q. For this conveyance 1 A. Yes, sir. 

CROSS-EXAMINATION by Mr. Hanson: 
Q. You say that Mr. Gardner had a one-fourth 

interest in some Port Reading property after 
this conveyance to the Browns 1 A. Yes. 

o Q. How many acres was that tract 1 A. About 
five acres in there. 

Q:. vVhat was it worth an acre 1 A. As I just 
said-

Q. Just answer the question. How much was 
it worth an acre 1 A. $5,000. 

Q. $5,000 an acre 1 A. No. 
·Q. You mean that altogether it was worth $5,-

0001 A. Yes, $1,000 an acre, a.bout. 
·Q. And Mr. Gardner had ,a one-fourth interest 

:J q in that, did he not 1 A. Yes. 
Q'. Well, one-fourth of $5,000 is $1,250, is it 

not1 A. Yes. 
Q. Didn't you say a minute ago that, in your 

opinion, Gardner was only worth $136 after-
A. 1: said Mr. Brown said that. He testified to 
that. 

Q,. But, in your opinion, he was worth a little 
more than that, wasn't he1 A. Yes. 

4 '.) IQ1
• And you say he had 1an interest in another 

piece of property 1 A. Yes, sir; a one-sixteenth 
interest. 
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Q. \¥here was that property situated~ A. 
Right adjoining this other property. 

1Q,. How many acres was in that~ A. His in-
terest in that was about four acres. 

Q. Ho-w' much was that worth an ,acre~ A. 
About the same thing. 10 

Q. About a thousand dollars~ A. Yes. 
,Qi. So that Mr. Gardner's interest in that would 

be about $2501 A. It would be a fourth of $1,-
000, or $250. That would be $1,450. 

Q1
• He had equity in property, after this con-

veyance to Brown, to the extent of $,1,5001 A. 
About that. 

Q. He was not bankrupt, then, was he~ A. No, 
SU. 20 

Q. He still owned enough n1oney to pay you 
your $4001 A. If I would ever get it. 

Q,. Did you ,attempt to get it from him~ A. 
Yes. 

Q. vVhy didn't you get it~ A. He transferred 
the property to Brown. 

Q. Did you attempt to set this other convey-
ance aside 1 A. I did. 

Q. Did you attempt to set the conveyance to 
this particular property aside~ A. I did set that 3 0 
aside. 

Q'. Do you mean this particular piece of prop-
erty that we are litigating over today~ A. Yes, 
these two interests, yes. 

Q. You set that conveyance aside 1 A. I did. 
Qi. \Vhen ·w,,as this done~ A. Shortly after the 

transfer. 
Q1• Do you know where the record of this pro-

ceeding is 1 A. I guess so. 4,) 
Q. Where1 A. In the Chancery in Newark, 

set it aside. 

I 
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Q'.. Who got the property then f A. I did. 
Q,. You are talking about a different property. 

I specifically said this particular property. What 
I am talking about, Mr. Carpenter, is this par-
ticular property that is in dispute today. That 

10 is where the rae:e track is. Did you ever set that 
sale aside f A. No. 

Q. Why didn't you do that f A. Because I had 
the mortgage on it, and I held onto the mortgage 
and took the property and I was in possession 
of it and kept it. 

Q. You had a mortgage for $3,500, did you not f 
A. Yes, and an $800 mortgage that brought in-

Q,. You did not have an $800 mortgage at that 
!... u time, did you f A. Shortly after. 

Q. Whenf A. 1899. 
Q,. That was two years after that, wasn't itf 

A. Yes, si . 
Q. And you say that Gardner owed you $400 

at the time you got this mortgage 1 A. Yes, sir ; 
and more, too. Do you mean the $3,500 mort-
gage 1 

Q. Yes. A. Yes. 
Q. How mu0h did he owe you 1 A. Six or seven 

0 0 hundred dollars at that time; yes, sir. 
Q. And you took a $3,500 mortgage for a $600 

or $700 check1 A. That is-
Q. Is that right or not 1 A. That is for the 

$600 and the protection of my lease. 
Q. And the protection of your lease 1 A. Yes. 
Q. Then, as a matter of fact, at the time you 

took the $3,500 mortgage from i1r. Gardner, he 
ovved you $600. Is that correct f A. Yes, sir. 

4 O Q. Why did you want $2,900 -additional security 
for the protection of your lease 1 A. Because 
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Mr. Gardner was borrowing various sums at this 
time. 

,Q. You had . your lease, did you not W A. Yes, 
Slr. 

Q1• And you had it in writingW A. Yes, sir. 
Q·. Didn't you think that that lease wa.s good lO 

enough to let you remain in possession during 
the term of it without this additional securityW 
A. Not if he was borrowing money, no. 

Q. How did you expect that lease to be worth 
so much moneyW A. I couldn't tell how much 
he was going to -borrow. 

Q. How did you expect that lease to be worth 
so much money to you that you wanted a mort-
gage of $3:,500 to protect yourself W A. Because 20 
I just told you, Mr. Gardner was borrowing 
money. He was to pay me $1.50 a load for each 
and every load of manure that went on that farm. 

1Q. That was to cover anything that you might 
sell hi1n during the term of that lease W Is that 
what you were doing to protect yourselfW A. 
Yes. 

Q. You did not record the lease, did you W A. 
N . o, SU. 

Q,. Why didn't you W A. I didn't think that 3 o 
was necessary. 

Q. Didn't you kno-w that that ·would protect 
you during the term of that lease W A. It would 
prote -ct 1ne against other people's claims. 

1Q'. You knew that, didn't youW A. Yes. 
Q. But nevertheless you wanted this mortgage 

from Gardner w· A. Yes. 
Q·. Is that right W A. That is right. 
Q. How did he come to owe -you $6001 A. For 40 

moneys that he borrowed. 

t 
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1Q,. How much money did be borrow 1 A. 
I say $600. 

1Q·. On your direct-examination you say he bor-
rowed $400. Now you say he borrowed $600. 
How much did he borrow f A. It was $400 on 

1 O that lease, that manure bill. 
Q. $400 for manure that you furnished him 

and $200 that you loaned him f A. Yes. 
Q. What did you mean when you said that 

taxes were added to the mortgage 1 A. Up to 
1897. 

·Q'. Up to when f A. Up to 1897, when the 
Browns bought it. 

Q. You took this mortgage in 1894. You had 
j not paid the taxes up to 1897, then 1 A. Well, I 

say I paid the taxes up till that time. 
·Q. I am asking you just what you meant when 

you said the taxes were added to the mortgage. 
vVhat taxes w·ere added to the mortgage f A. 
·The taxes up to 1897. 

Q. How could , you add taxes of 1897 when you 
took the mortgage in 1894 f A. That wasn't the 
amount up to that time. The taxes had been 
added to the mortgage up to 18917. When the 

:}O tin1e the mortgage was given, it was only the 
money that was paid up to that time. 

Q. What you mean is that at the time when 
the mortgage was executed, that :Mr. Gardner 
owed you $600, and that there ,accrued as a 
debt to you thereafter taxes t.hat you paid up to 
1897. Is that what you meanf A. Yes. 

Q·. Did you pay taxes after 1897 f A. Yes, sir; 
always paid the taxes excepting the last half of 

40 1896. 
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Q. Why did you pay taxes after 1897 after 
Browns bought the property1 A. After it was 
sold, I bought it in. 

Q. Why did you pay the taxes after 18971 A. 
It was sold for taxes and I bought it in. 

Q·. You did not pay them, but you bought them IO 
in at a tax sale, is that it? A. Yes, sir. 

Q. When did you start this ejectment suit that 
you speak about 1 A. After he arrested my men. 

Q. That was in 18991
, August, 1899, wasn't it 1 

A. In May. 
Q. l\1ay, 1899? A. Yes, sir; Dave Brown, Joe 

Allan Underhill from the Van Sickle farm, 
started May 13. They put a wire fence up across 
the entrance. 2 0 

Q. And that was in May, 18991 A. Yes. 
Q. And you were a ten 1ant at that time, weren't 

you 1 You had your lease at that time 1 A. Yes. 
Q .. Isn't that right? You were a tenant1 A. 

Yes. 
Q. And in this suit, that you started, you set 

up the fact that you had this lease, did you not 1 
A. I had the lease, hut they put my men off. 

Q. In this suit that you started in 189'91, this 
ejectment suit, you set up the daim that you had 30 
this ten-ye ,ar lease1 A. Yes. 

Q1
• Your lease would not expire until 19031 A. 

Yes, sir. 
Q,. That was right, wasn't it 1 A. Yes. 
Q. And therefore, inasmuch as you held this 

lease and was a tenant, they did not have the 
right to eject you until your lease was expired; 
that is correet, isn't it 1 A. Yes. 

Q. And in 1903, when your lease expired- A. 40 
I don't understand the question. 
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Q'. (Continued) -what, if anything, did you 
do 1 In 1903 when your lease expired 1 A. I just 
hung onto the property, kept possession of it. 

Q. And you were in possession at that time 1 
A. Yes, sir. 

10 Q. And you had been in possession under your 
lease for ten years 1 A. Yes. 

1Q. And you just stayed there 1 A. Yes, and I 
am still there. 

Q. Since 1903, just what have you done -with 
referenee to this property 1 A. I have worked it. 

·Q1• For what purposes 1 A. Farming, clay 
mining, sand. 

Q. When was the last tin1e you worked it for 
2 O farming 1 A. The summer before last. 

1Q. How many years during that period since 
1903 have you worked it for farming1 A. Every 
year. 

Q. When was the last time you worked it for 
clay mining1 A. I sold some clay to Mr. Bock, 
I think his name was. 

1Q1. How long ago was that1 A. I think it is 
in the neighborhood of maybe six or seven years 
ago. 

~~'J Q. What is his first name1 A. I don't know 
his name just to tell you now. He manufactured 
door knobs in Woodbridge. 

Q. How much day did you sell him 1 A. $35 
worth-$25. 

Q. Did you sell the clay to anyone else 1 A. No, 
SU. 

Q1• Hovv many loads was that 1 A. About 140. 
Q. 140 loads of clay1 A. About 140 tons. 

40 Q. 140 tons of clay for $351 A. Yes. 
Q. How many loads was that 1 A. It is accord-

ing to what Mr. Bock took out. I couldn't tell 
you, but he gave me the weight of it. 
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·Q. Who dug the clay? A. Mr. Bock. I sold 
it to him for $.25 a ton in the bank. 

·Q1
• Is Mr. Bock alive? A. No, sir; not now. 

Q1• How long did it take Mr. Bock to dig this 
day? A. He took it out in one season, if I am not 
mistaken. 10 

Q. What did he use it for? A. Making door 
knobs. 

Q. When was the la.st time you dug any sand 
out of this hank or property? A. Last summer. 

Q·. How much did you take then? A. Just a 
few ton or yards for myself. 

Q. For yourself? A. Yes. 
·Q1

• You did not sell it? A. No. 
Qi. You never sold any sand? A. Oh, yes. 2 1 
Q. When did you sell any1 A. Some seven or 

eight years ago I sold some to Dave Grossman, a 
manufacturer of cement blocks. 

Q1
• Is that the first time you ever took any sand 

out 1 A. No. 
Q. Have you ever had a building on the place? 

A. I had a barn on it; yes, sir. 
1Q. Just a barn? A. Just a barn. 
Q·. What did you raise la.st year 1 A. Last 

year 1 We raised a race track on there, a grand- 8 0 
stand for the speedway. 

Q. I thought you said that last summer you 
used it for fa.rming1 A. No, sir; I did not. I 
said the summer before last. 

Q. What did you raise then 1 A. I raised some 
corn and hay. 

Q1• You just go in and cut the hay? A. Yes, 
cut it and gather it. 

Q:. You have done that every summer1 A. 40 
Yes, sir. 

I 
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Q·. After you acquired the first tax deed or the 
first tax certificate from the township, did you 
continue to pay the taxes 1 A. Yes, sir. 

Q,. When did you start to pay taxes ,after the 
conveyanee to the Browns of this property1 A. 

l O I guess at the time of the sale. 
·Q1

• You say you did not pay taxes in 18971 A. 
I was referring to the tax sale. 

,Q1• The Browns bought this property in 1897, 
did they not 1 A. Yes. 

Q. And from that time on you stopped paying 
taxes 1 A. Stopped 1 No, I paid the taxes after 
that tax sale. I paid them up after that. 

Q. After the tax sale you started to pay taxes 
~J yourself, is that right1 A. Yes. 

Q·. Why didn't you pay the taxes in 19031 A. 
I had paid all the taxes. 

,Q. If you have paid all the taxes, why were the 
taxes sold by the township for the yea.r 19031 
vVhy were they sold if you had paid them 1 A. I 
told you they were paid at the tax sale when I 
bought them in at the tax sale. They had been 
sold to the ·Township of Woodbridge for taxes 
at one tin1e. 

:: 0 Q1• Why is it that in some of these years you 
paid the taxes yourself, and for other years you 
permitted the township to sell the property for 
taxes 1 A. I didn't pay them until after the town-
ship had sold it , and the township bought it in 
after the Brm;vns got it. 

Q. Do you mean to say that you never paid 
any taxes through the township except where the 
property has been sold for taxes 1 A. Not until 

•1 1 after they were sold by the township, and I 
bought it in from the township. 
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Q,. When was this committee appointed to as-
sess the property, which you mentioned a little 
while ago 1 A. I just can't give you the date. 

Q. Just recently, wasn't it1 A. Oh, no, some 
time hack. 

Q. Isn't it a fact that it was in 1917 that this lO 
commission was appointed to appraise the prop-
erties 1 A. Somewheres near that neighborhood. 

'Q. That is when they assessed it at $9,2001 
A. Yes, sir. 

The Court: What has that got to do 
with the value of the property in 1897, 
twenty years before 1 

By Mr. Hanson: 20 
Q1

• Isn't it a fact that when you went on that 
property in 1893 that you cut down a number of 
trees, about 200 in number, to square the indebt-
edness that Gardner owed you? A. No. 

Q·. Did you cut down any trees? A. I cleaned 
the place all up and made a place out of it. 

Q·. You cut dovn1 a number of trees, did you 
not? A. Sure, I cleaned up the place. 

Q1
• How many1 A. I couldn't tell you. 

Q1
• A couple of hundred 1 A. No. 8 0 

Q. You have not got it down on that little slip 
of paper that you pulled out a minute ago, have 
you? A. No, I have not; if I had, I would tell 
you about it. 

'Q. Do you recall the time that the Brow11s 
started suit to cancel this $3,500 mo rt-gage 1 A. 
Well, it is shortly after they had bought it. 

Q. You recall that, do you 1 A. Yes, sir. 
,Qr. And Allan Strong represented you 1 A. Yes, 4 o 

sir. 

I 
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Q. Are you familiar with the pleading raised 
by Mr. Strong at that time? ' A. No. 

,Q. Did you see the complaint? A. No, I don't 
think I did. 

Q. Were you in court when it was argued? A. 
l O No, because they only filed ,a hill. They filed the 

first hill, and the Chancellor, I understood, set 
it aside and gave them a chance to amend it, and 
they filed a second one, and he left them where 
he found them, he said, in the soup. 

1Q1. You remember pretty welH A. Yes, I re-
member about it. 

Q1• They also left your m.ortgage in the soup, 
didn't they? A. No-, I still have it. 

U Qi. Why didn't you get an assignment of this 
$800 mortgage? A. Get an assignment from 
whom? 

·Q. From Herner? A. Because he would not 
give it. 

Q1
• He would not give it to you 1 A. No. 

Q. But you had your attorney pay the money 
in the Court of C'hancery, did you not 1 A. Yes. 

Q1• To pay off the decree 1 A. Yes. 
Q·. Did you get any papers outside of the re-

:10 ceipt from l\tfr. Strong? A. Mr . . Strong got all 
the papers. . 

Q. That is all you have got? Just the re,ceipt 1 
A. That is all. 

Q1
• This n1.ortgage that Mr. Gardner g•ave you 

was for a period of five years, wasn't it t A. Yes. 
Q!. Did he ever pay you interest7 A. No, sir. 
Q. Did you ever ask him for interest? A. I 

don't know as I ever did. 
40 Q. At the expiration of five years, did you ask 

for your $3,5007 A. No, sir. 
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Q;. Why didn't you do it? A. I was in posses-
sion of the property. 

·Q·. You were in possession. under the lease, 
weren't you, in 1899? A. Yes, sir. 

Qi. Why didn't you ask for your money in 
189!9, inasmuch 1as you were only a tenant? A. 10 
Well, I didn't think it was necessary. 

Q. Why wasn't it necessary? A. Because I 
didn't think so. 

Q1• You had in mind at that time of trying to 
keep this $3,500 mortgage, so you could gain the 
property, did you not? A. Well, the mortgage 
was good enough for me·. 

·Q. Wasn't that your purpose in taking the $•3,-
500, so you could finally get this property? A. 2 0 
From the Browns? 

Q1
• F'rom anybody. A. Well, they would have 

to pay it until they got it. 
Q. ·They viTould. have to pay you $3,500 to cancel 

that mortgage? A. Before they got that prop-
erty, yes. 

Q. Although you had only let Gardner have 
$600? A. At that time, yes. 

Mr. Lowenkopf: If your Honor please, a 0 
I don't think the witness has answered the 
question. 

The Court: He says, "At that time, 
yes.'' 

Mr. Lowenkopf: I thought he referred 
to the $600. 

The Court: T'hat is the answer to the 
question, evidently. I don't know what he 
means by ''at that time,'' but I presume 
that he means ,at the tim .e the Browns got 40 

him. 
We will adjourn at this time until 10 :00 

o'clock A. M., Monday, April 15, 1929. 
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IN THE 

CIRCUIT ' COURT 

MIDDLESEX OouNTY-NEw BRUNSWICK, N. J. 
April Term, 19·29 

D:A vm A. BROWN and GEORGE H. 
BROWN, 

Plaintiffs, 
vs. No. 50. 

"\VILLIAM V. CARPENTER, 

Defendant. 

Before: HoN. JOHN P. l(IRKPATRICK. 

Appearances : 

BERNARD W. VoGEL, by LEo S. LowENKOPF, Esq., 
and THOMAS HANSON, Esq., Attorneys for Plain-
tiffs. 

THEODORE STRONG & SoN, by FRED F. RrcHARD-30 SON, Esq., Attorney for Defendant. 

( T'rial Continued.) 

WILLIAM V. CARPENTER, resumed the 
stand, and further testified as follows: 

CROSS-EXAMINATION by i1r. Richardson: 
1Q. I just want to clear up one or two points. 

4 J It was a quarter and a one-sixteenth interest that 
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Mr. Gardner had in his mother's estate-I under-
stood you to s'ay that she had purchased them sub-
sequently. A. Yes, sir. 

1Q. How much did you pay for those two in-
ter ests f A. $136 and costs. 

'Q. And when you say "costs,'' in what court lO 
was the costs imposed f A. Chancery Court. 

Q. Do you know how much those costs were f 

Mr. Lowenkopf: If your Honor please, 
I obje•ct to this because I don't. think it is 
material what happened to this other .por-
tion of land belonging to Gardner. 

The Court: I don't know what counsel 
has in mind, but I assume that while the 

20 materiality of the question does. not 1a.ppea.r 
to me yet, it will. But I will hear it, be-
cause if it is not materi al, it will have no 
bearing on the result. 

Mr. Lowenkopf: There are a lot of loose 
ends that have not been connected up and 
this is another one floating around the at-
mosphere. 

Q. Do you know how much the costs were, ap-
pr oximately 1 A. The total ,amounted to about BO 
two hundred and forty some odd dollars and 
for ty-eight cents. 

Q,. That is the price you paid for them f A. 
Yes. 

Q. Was that all the property that Mr. Gardner 
had at that time, do you know f A. Yes, sir ; I 
th ink it was. 

Q,. So that after he conveyed to Brown, the only 
property he had was what you purchased from u 
him 1 A. Yes, sir. 

I 
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Q. For $2148.761 A. Yes, sir. 

Mr. Richardson: ·That is all. 

RE-DIRECT EXAMINATION by Mr. Lowen-
10 kopf: 

·Q. Now, Mr. Carpenter, when you first went 
into possession of this Van Sickle tract, you went 
in as a tenant for ten years; is that right 1 A. 
Under a lease; yes, sir. 

Q1• Under a lease 1 A. Yes, sir. 
Q·. And that was a written lease 1 A. Yes, 

sir. 
Q. For ten years 1 A. For ten years. 
Q1

• And that was drawn in 18913,1 A. 18913. 
Q. Yes. Now, you stayed in possession of that 

land for ten years under that lease, did you not 1 
A. I did-

·Q. (Interrupting) Now, answer yes or no. You 
stayed in possession of that land for ten yea.rs 
under that lease, did you not 1 A. I was out of 
it for one year. 

The Court: Pardon 1 

:1 f) • 
Q·. You were out of it for one year 1 A. Yes, 

sir. 
Q·. What year was that1 A. '98. 1898. 
Q. 189'81 A. Yes, sir. 
Q. How was it that you came to be out of pos-

session for one year 1 A. Brown arrested my 
men and locked them up and put me off. 

Q. In other words, they evicted you from the 
premises 1 A. Yes, sir. 

Q·. And you got possession of it by virtue of 
1 '.) y . 

't a suit at 1'aw, did you not 1 A. es, sir. 
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1Q. And the Court held that you were entitled 
to possession under your lease until 1903, did it 
not? A. Yes, sir. 

Q·. And then you went hack into possession and 
stayed until 1903? A. Yes, sir. 

Q,. Under your lease1 A. Yes, sir. 10 
1Q·. Then, when your lease expired in 1893, did 

you give notice to the Browns that you were go-
ing to hold that under the lease? A. No, sir. 

'Q1• Did you give notice to the Browns that you 
were going to stay in possession, not under the· 
lease, but under some other right that you ,claimed 
to have? A. No, sir. 

Q1
• Now, Gardner sold this land to the Browns 

in 1897? A. Yes, sir. 20 
-Qi. You paid t1axes on these lands from 1893 

till 1897, did you not 1· A. Yes , sir. 
Q. You paid taxes on these lands from 1897 

to 1903, did you not? A. Yes, sir. 
Q·. Now, during those ten years . that you paid 

th e taxes, did you ever make a ·claim to Gardner 
to refund the taxes to you, or to the Browns to 
refund any taxes to you? A. No, I don't think 
I did. 

·Q1• Y.ou don't. think you did? A. No, sir. :J 0 
Q. In fact, you know that you did not; isn't 

that so? A. Well, I should say I did not. 
Q. You did not1 A. No. 
Q1

• Now, think about it. You did not.. Now, 
wa.sn.,t one of the terms of that written lease, one 
of the provisions of that written lease, that you 
pay the taxes as part of the rental ? A. No, sir. 

Q1• "No, sir"? A. No, sir. 
Q. Why did you pay the taxes, then? First, for .J 1) 

Gardner ? A. Mr. Gardner asked me. 

,, 
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Q. Mr. Gardner asked you to 1 A. ~Yes, sir. 
Qi. Why did you pay them for Brown 1 A. Be-

cause I bought the place in for taxes. 
Q. Oh, you bought the place in for taxes. When 

did you buy the place in for taxes 1 A. Why, the 
10 place was down to the township and I bought it 

from the township. 
Q. My question is : When did you buy this in 

for taxes 1 A. Just the year, I don't recall now, 
but the record shows that. 

Q. Pardon 1 A. At the time of that deed from 
the township. 

Q'. Well, now, if you paid the taxes during the 
seven years that the Browns owned this land, and 

20 you say that you paid them because you had pur-
chased it in for taxes, what year was it that you 
purchased it in for taxes 1 A. Well, those deeds 
will show what year that was. 

Q. Don't you remember 1 A. I could not just 
tell you the date. 

Q. Did you buy this in for taxes before the ex-
piration of that ten-year lease1 A. Yes, sir. 

Q.. Then, how could you pay taxes under a 
elaim of ownership, if you did not buy it in until 

3 0 after the expiration of the lease 1 A. I don't u:11-
derstand your question. 

Q1
• You say, Mr. Carpenter, that you paid taxes 

on this land because you had purchased the prop-
erty under a tax sale 1 A. Yes, sir. 

,Q. And then you say that you purchased this 
property under the tax sale after 19031 A. Yes, 
sir. I did not buy it under a tax sale before 1903. 

Q. Then you bought it after 19031 A. Yes, 
40 SU. 
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·Q·. That is right 1 A. Yes, sir. 
Q. So, how did you come to pay taxes before 

1903, if you did not acquire your tax title until 
after 19031 

Mr. Richardson: He has already an- 10 
s.wered that question. He said at the re-
quest of Gardner he paid them. 

Mr. Lowenkopf: If your Honor please-
The Court: ·That is argumentative any 

way, Mr. Lowenkopf. 
Mr. Lowenkopf: I want to show the at 

titude of this man throughout the wholb 
case. 

The Court: I think it is easily seen. 

iQi. Isn't it a fact, Mr. Carpenter, that you did 
not buy your first tax title in until 19121 A. 
Well, just the date-as I say, the deeds will show 
that. 

Q1
• That was the first time you bought in the 

tax title 1 A. Yes, sir. 
Q·. Then when you make the statement that you 

paid the taxes from 1893 to 190.3, you are not tell-
ing the truth 1 A. I am not, eh 1 

20 

Q·. Then, how did you-how do you account for 30 
the fact that the property was sold for taxes in 
1899, when you allege you were paying taxes for 
Bro:vvn 1 A. It was assessed to the Browns at 
that time, ·wasn't it.1 

1Q. Just answer my question. The property 
was sold in 1899 for non-payment of taxes 1 

The Court: ·That was the year he was 
out of possession, wasn't it 1 

Mr. Lowenkopf: 18981 

I 
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:The Court: It was sold for 1898 taxe s, 
as I remember it. 

Mr. Lowenkopf: Not necessarily. It 
does not show here. 

T'he Court: I thought the certificate 
10 said sold for 1898 taxes. I have the certifi-

cate here. T:hat is my recollection of it. 
I am not trying to shut you off. 

~') 

Mr. Lowenkopf: If that is so, I am glad 
to know myself. 

T'he Court: (Reading from certifi.cate) : 
That is the first tax sale. 

·Q. Mr. Carpenter, you just made a statement 
that you paid the taxes while the Browns-did 
you pay the taxes after the property had been 
conveyed to the Browns because of the fact that 
you owned under a tax title 1 Do you understand 
that -statement 1 A. Yes, sir. 

Q. Now, was it your contention during the lat-
ter years of that lease; that is, from 1897 to 
1903, that the land belonged to you 1 A. No, I 
did not say the land belonged to me at that time. 

Q.. Now, then, the first time, then, that you 
claimed ownership of this }and was when you 

() 
bought this tax title; is that so 1 A. Yes, sir. 

·Q. That was in 1912'; is that so 1 A. Yes, sir. 
-Q1

• And then you never-I want you to under-
stand this question-then you never claimed to 
have 0W11ed this property until you bought this 
tax title in 19-12; is that so or not 1 A. Yes, sir. 
I could not cliaim it until I bought it, could 11 

Q·. I am asking you, :Mr. Carpenter-in 1912 
was the first time you claimed to own that prop-

·10 erty1 A. Yes, sir. 
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Q. Is that right 1 A. Yes, sir. 
Q. You don't want to V'ary that statement in 

any way 1 A. Yes, sir. You heard me sa.y, '' Yes, 
sir.'' 

Q,. I just want to be positive about it 1 A. 
Yes, sir. 10 

Q1• Then, Mr. Carpenter, when yoU:r lease ex-
pired in 1903, you remained in possession as a 
tenant, did you not, until 19121 A. I stayed 
through my mortgage. 

Q. What 1 A. Under the mortgage. 
Q. What did you say before "mortgage"? 

The Court: He went into possession 
under his mortgage. 

Q. You went into possession under your mort-
gage 1 A. Yes, sir. 

Q. Well, you were in possession, were you not, 
under your lease 1 A. Yes, sir; but the lease had 
expired. 

Q,. :The lease had expired? A. Yes, sir; but I 
held on on my mortgage. 

Q. Did you really hold on under your mortgage, 

20 

or is that the advice that you have received sub-
sequently from counsel, that you held on under 3 0 
your mortgage1 A. Well, Mr. Strong at that 
time advised me to. 

Q. Which Strong was it 1 A. Allan H. 
Q. He advised you to hold on 1 A. Yes, sir. 
,Qi. Under your mortgage1 A. Under my mort-

gage. 
Q. Under which mortgage? A. The only mort-

gage I had-$3,500. 
Q1

• Then at the expiration of this lease in 1903, -11J 
you held on under your $3,500 mortgage? A. 
Yes, sir. 
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Q. And this was the mortgage which was given 
to you in consideration of $600, as you stated 
F 'ridayf A. Securing of my lease; yes, sir. 

Q. T'o secure your lease f A. Yes, sir. 
Q·. Now, what was it f Was it given to se-cure 

10 your lease or was it given to secure this $·600 
loan f A. The $600 and the lease. 

1Q. The $600 and the lease f Did you have the 
advice of counsel at that time, too f' A. Yes, sir. 

Q'. You have always had the advice of coun-
seH A. Yes, sir. 

Q·. It was you who brought the lawyer to ]\!Ir. 
Gardner's home when that $3,500 mortgage was 
executed, was it not.f A. I brought him there by 

~u the request of Mr. Gardner; yes, sir. 
Q. But you selected the lawyer. He was your 

lawyer, wasn't he f A. He just drew the paper 
up; yes, sir. 

Q. You went to him and asked him to draw a 
$3,500 mortgagef A. Whatf -

Q. What-you went to hin1 and asked him to 
draw a $3,500 mortgage f A. Yes, sir. 

Q·. To draw it f A. Yes, sir. 
Q. And he drew it f A. Yes, sir. 

3 0 Q1• And you took him to the Gardner home to 
have the mortgage executed, did you not f A. 
Yes, sir. Mr. Gardner asked me, for the con-
venience of his wife. 

·Q. And this mortgage you took to protect your 
lease f A. Yes, sir. 

Q. And also this $6001 A. Yes, sir. 
Q1• Didn't the liavvyer advise you that by rec-

ording your lease you had ample protection f A. 
40 That the lease was not recorded 1 
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Q,. No. Answer my question. Didn't the law-
yer advise you that by recording the lease you 
were obtaining ample securityf A. No, sir; he 
did not say that. 

Q·. Did you ask him f A. No, sir. 
Q1. Way back in 1897 you made up your mind 10 

you were going to get these lands some day, did 
you not f A. I had in mind that I was going to 
get them, hut I know there were some claims to 
be satisfied. 

Q. Different claims, were theyf A. That $3,-
500 mortgage-

Q. You wanted to get $3,500 out of that land 
for your $600 indebtedness; is that right f A. 
Sir f 20 

,Q,. You wanted to get $3,500 out of that land 
for the $600 that was coming to you, did you not f 
A. That lease had six years to go yet, didn't it f 

Q. Now, at the expiration of the lease, the ex-
pir ation of the ten-year lease, did you go to 
Br own and say, "See here, I have $600 coming 
under this mortgage. If you pay me $600, I will 
cancel that mo rt gage of record'' f A. No, sir. 

Q. You did not f A. No, sir. 
Q1

• Did you go to Brown and say, '' See here, 3 O 
my lease has expired and I am holding this land 
now hy virtue of my mortgage" f A. Sir f 

Q,. At the expiration of your lease in 1903 did 
you go to Brown and say, '' See here, my lease 
has expired and I am now holding this land by 
virt ue of that $3,500" 1 A. No, sir . . I told you 
that before. 

Q. How did you get this sum of $600 that you 
claim Gardner owed you 1 A. :There is $200 of -1 u 

I 
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that that he borrowed before t,he lease~no; he 
borrowed the first $50 to pay hack the $50 he bor-
rowed from somebody else. 

Q,. Is that included in this? · A. And then he 
borrowed $50 to pay 1892' taxes. 

10 Q:. Just a minute. Is . that all included in this 
$200 you are talking about? A. The 200 and the 
other. 

1Q. Let's get the other 400. A. And I said to 
him, '' How do you expect to go on this way? 
Borrow from one to pay one, and borrowing from 
me to pay these taxes, and then the next year's 
again? Why don't you put your property in 
such shape that you get some revenue from it?'' 

0 He said, "I would, hut nobody wants it." 
"Well," I said, "If you give me your lease for 
ten years, I will take it." I-Ie says, "On what 
terms?" I said, "For one-half of the product, 
and you pay me a dollar and a half a load for 
each and every load of manure.'' 

Q:. Go on. But where does this $400 more come 
in here? A. That came ·along after the year the 
lease started in, the 400. 

Q'. But before the mortgage was signed? A. 
30 ,¥hat? 

Q. But before the mortgage was signed? A. 
No. I don't kno,v. It was just about the $200 
when the mortgage was signed. 

1Q. Then Gardner owed you $200 when this $3,-
500 m.ortgage was signed? A. Yes, sir. 

Q. T'ell us where the other 400 came in. A. It 
followed after that. 

Q·. ,Vhat for? A. Money, horses, harness. 
4 l Q. Did you ever demand that the G-ardners pay 

this $3,500 mortgage 1 A. No. 
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Q. Did you ever demand interest from them 1 
A. No, sir. 

Q1
• In accordance with your agreement with 

Gardner, how much did you pay him under that 
lease 1 A. How muc•h did I pay him under that 
leas.e1 10 

·Q. Yes. A. Why, I don't remember what his 
share of the products was. I gave him credit on 
the amount of manure due me from him. 

Q. Did his share of the product equal or ex-
ceed the cost of the manure that you put on the 
land 1 A. Not for the first four years; no, sir. 

Q. And you did not do much farming, did you 1 
A. You could not. There was nothing but brush 
-the farm was overrun with brush and stuff, 20 
and it took about four years to clear it up. The 
first four years there was pr actically no return. 

1Q. You rented this piece of ground for farm-
ing purposes, did you not 1 A. Yes, sir; and that 
is ·why I ask ed for the ten years. 

Q. After the four years expired, the land be-
longed to the Browns, did it not 1 A. Yes, sir. 

Q. Did you make any return to them 1 A. 
1Vhat 1 

Q.. Did you make any return to them f A. 3 O 
A. No, sir; I did not. 

Q. But the farm was a paying proposition at 
tha t tim e, was it not f A. But they put ia dam 
up ther e and dammed the water off from a brook 
tha t flooded part of the farm, and as long as that 
dam was on there I did not pay any returns. 

Q. Did you raise any crops f A. Yes, sir. 
Q1

• You raised a lot of crops, did you not 1 A. 
Yes, sir. 40 



90 

Willia ,m V. Caripienter-Re-direat 

Q·. And you did not give them a.nything1 A. 
No, sir; not while the dam was on there. 

·Q. This piece of property was over forty acres, 
was it not 1· A. Forty acres. 

Q·. His dam only ran over or along on that 
1 O land about twenty-five feet, did it not 1 A. Well, 

it occupied part of it anyway. 
1Q1

• You never went into court to seek the re -
moval of this encroachment 1 A. No, sir; I was 
advised by Mr. Strong not to pay any more rent 
while that dam was there, was . still there. 

·Q. You were then the interested party, were 
you not 1 A. Sir 1 

·Q. You were then the interested party, were 
O you not 1 A. Yes, sir. 

30 

Q1
• Who built that dam 1 A. Why, George 

Brown and George Marbe. 
·Q. You testified on direct-examination, Mr. 

Carpenter, that you ,vere always in possession of 
this land. What do you mean by possession 1 A. 
Sir1 

Q. You testified that you were always in pos-
session of this land-

The Court: I don't think he did. 
Mr. Lowenkopf: You remember, if your 

Honor pleas e-
·The Court: He said he was in posses-

sion 1all but one year. 
Mr. Lowenkopf : Well, then, I modify 

my question that way. I did not take that 
into consideration. 

Q. You testified that you were in possession of 
4 :) this land with th e exception of one year during 

the leasehold period. What do you mean by pos-
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session 1 .A. What is the definition of posses-
• °l s1on. 
Q. I asked you, please. What do you mean by 

"possession"1 .A. I have it, I am in possession 
of it-I have the use of it. 

1Q·. You have the use of it 1 .A. Yes., sir. 10 
•Q. Isn't it a fact, Mr. Carpenter, that you were 

only out of possession of that land a day or two 
in the year of 19081 .A. No, sir. 

Q·. And that you really went back the day after 
you and your men were arrested by Brown 1 .A. 
No, sir. 

Q1
• Isn't that so 1 .A. No, sir. 

Q. You say you were off a whole year1 A. Yes, 
sir. The rest of that year, 1anyhow. 20 

,Q,. When did this arrest take place; what part 
of the year1 .A. In May. 

Q. In May1 .A. Yes, sir. 
Q. And you went back when 1 .A. The next 

year. 
Q .. Who made the hay on the property that 

year 1 A. Why, they put a fellow on there by the 
name of Peter Scully. 

1Q. Was he your agent or servant 1 A. What~ 
,Q,. Was he acting or working for you 1 A. No, 3 0 

sir. The Browns put him there. 
Q. You testified on direct-examination, Mr. 

Carpenter, that this property in 1897, when it was 
conveyed to the Browns was worth nine or ten 
thousand dollars 1 A. Yes, sir; in my estimation. 

Q. And you also testified that a Committee was 
appointed by the Township of Woodbridge and 
they assessed it 1at $10,0001 A. Well, I did not 
say what time, what date. -10 

I 
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'Q. No, you did not say what date1 A. No, 
SU. 

Q. The fact is that this Committee assessed 
this .property at $10,000 in 191171 A. vVell, the 
Con1mit.tee I referred to, then-

1 O ,Qi. Twenty-four years after this conveyance 1 
A. Twenty-fourf 

Q1
• 'That is right, sir. 1897. Or twenty years 1 

A. Yes, sir. 
Q. It is twenty years 1 A. That is right. :11hose 

things prove themselves. 
Q. When we know of them f A. What f 
Qr. ,Vhen we know of them 1 A. Yes, sir. 
Qr. What was this property worth in 1897, when 

::_ u it was conveyed to the Browns 1 A. In my es.ti-
ma tion, it was worth-

Q .. I don't hear you, sir. A. In m,y estimation, 
I should say it was worth anywhere from nine to 
ten thousand dollars. 

Q. In 18971 A. Yes, sir. 
Q. Isn't it a fact that this land at that time 

was not worth more than twenty-five dollars an 
1acre 1 A. 1\1:aybe that is according to Mr. 
Brown's-

O Q:. I am asking you, sir. A. No, sir. I tell 
you, mine was ten or nine thousand dollars. 

Q. This piece of land had no frontage on any 
road, did it 1 A. It has not got any yet. 

Q. It has not got any frontage on any road 
yet 1 A. Yes, sir. 

'Q. And it is a back lot f A. No. 
Q. And it depends upon a right-of-vvay for ears 

and cross to the main road 1 A. Yes, sir. 
40 Q1

• And you still maintain that the property 
was worth at that time nine or ten thousand dol-
lars 1 A. Yes, sir. 
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Q1• T'wenty-one acres in front of that piece of 
property, between that piece of property and the 
road, is there not f _ A. T'wenty-one f 

·Q:. Yes. A. I could not say. There is a piece 
of ground; I don't kno"\i\7 ·just the ~~mber of acres. 

·Q. ·Q1uite a. substantial piece of ground, at any IO 
rate f A. Yes, sir. I think Mr. Brown sold it for 
$18,000, or around that. 

Q·. You contend now, and you contended at that 
time that this conveyance from Gardner to Brown 
was fraudulent 1 A. Yes, sir. 

Q1
• Did you as a party in interest at that time 

bring any action to have this conveyance set aside 
on the ground of ft 1aud 1 A. No. 

Q. You did not f A. No. ~1r. Brown ordered 20 
me off-

Q,. Just a minute. I asked no question. You 
contend now and you -contended at that tim.e that 
this $3,500 mortgage which was executed to you 
and under which you claim title to that property 
today was a bona fide one 1 A. Yes, sir. 

Q·. And isn't it a fact, Mr. Carpenter, that when 
the Browns went into Chancery to have that 
mortgage cancelled that you or your attorneys 
came into court -and admitted that this mortgage 30 
was given in order to protect Mr. Gardner a~d 
the court held that this was a fraudulent mort-
gage f A. It did not sound much like it. 

Q·. It did not sound like it to you f A. No, sir. 
And the record does not show it at all. 

·Q. You •are satisfied that the court vindicated 
you at that time 1 A. Yes, sir. 

Q. You never attempted to foreclose this mort-
gage, did you f A. No, sir. 40 

I 
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Q1

• .Acting under the advice of counsel 1 .A. 
Well, I left it with my counsel. 

'Q1• Now, isn't it a £.act, M.r. Carpenter, that 
shortly before the expiration of this lease in 1903 
that the Browns met you and told you that you 

1 u could stay in possession if you paid taxes 1 A. 
No, sir. 

Q. You are positive about that 1 .A. Yes, sir. 
1Q. Did you ever meet the Browns and have 

any conversation whatsoever concerning this land 
at or about 19031 A. No, sir. 

·Q. You are positive about that1 A. Yes, sir; 
I am. 

Q. You sued Charley Gardner1 A. Charles 
20 Gardner. · 

Q,. Charles Gardner, rather, ·and got a judg-
ment for $400, did you not 1 A. $411.17. 

1Q·. And that was the amount that you figured 
into this $3,500 mortgage; is that right.1 A. Sir1 

•Q. And that was the amount that you figured 
in this mortgage as part of the $600 in the mort-
gage 1 A. No, sir. 

Q1• When was that judgment obtained 1 .A. 
That judgment was obtained on the sixth of J anu-

30 ary, 1898. 
Q·. 18981 A. Yes, sir. 
Q,. And who did you sue at that time1 Who 

did you get the judgment against 1 A. Charles 
H. Gardner. 

·Q. Now, Mr. Carpenter, you also stated under 
direct examination that you bought in this Hir-
ner mortgage for $8001 A. Yes, sir. 

,Qi. Now, isn't it a fact that this was a mortgage 
40 that had been 1assigned to Hirner by the Perth 
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Amboy Savings Institution and foreclosed by 
Hirner; is that right? A. Yes, sir. 

·Q-. You were made a party then 1· A. Yes, sir; 
on three separate counts. 

Q. Yes. You were made a party then and the 
foreclosure went to an official decree? A. Yes, 10 . 
SU. 

Q·. And then you, in the presence of your at-
torney, Allan Strong, made a tender to the attor-
ney for M1artin? And the amount of this decree, 
which they refU:sed to accept; isn't that so 1 A. 
I ma.de the tender to Mr. :Martin and he refused 
to accept it; yes, sir. 

Q. He refused to a·ccept your money 1 A.' 
Sir? 20 

Q. He refused to accept your money? A. 
Yes, sir; but he acknowledged that I made the 
tender. 

:Q,. So you never paid this money direct to 
either Thayer Martin, the attorney for Mr. Hir-
ner, or Mr. Hirner? A. I paid it into the Clerk 
of the Court of Chancery. 

Q .. But you did not put it in this foreclosure 
action, did you? A. It was after the decision. 

Q;. After the decree and the f oredosure had 3 0 
been entered? ' A. Yes, sir. 

Q,. Now, isn't it ,a fact that you had to start 
another suit before that money was paid either to 
Hirner or his attorney? A. Not that I know any-
thing about. 

Q. You don't know anything about if? A. No, 
sir. 

Q1• But that might be the fact? A. I left that 
all with my attorney, Mr. Strong. The record 40 
will show that. 

I 
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Q'. It is a fact, is it not, Mr. Carpenter, that 
you have already leased this , land to this Speed-
way proposition out there in Woodbridge 1 

The• Oourt: It is already admitted. 
10 Mr. Lowenkopf: I ju·st want to get some 

of the details in there. 

'Q. Now, we are tying it up. Do you remember, 
Mr. Carpenter, when the 'Tidewater Pipe Com-
pany got a right-of-way through that land in 
19141 A. From whom 1 

•Q'. From the Bro ,wns? A. No, sir. Never 
knew anything about it. 

Q .. D,o you know, as a matter of record, that 
20 there was such a right-of-way given f A. I don't 

know . 
. Q. You don't know? A. No, sir. 
,Q1• Well, if I were to tell you that _in October 2, 

1914, the Browns ga:ve a right-of-way to the Tide-
water Pipe Company, which is recorded in the 
County Clerk's. office here, what would you say 
about that-or, sold it to them ., rather? A. I 
think perhaps it is sold, if it is on the re-cord 
there. 

30 Q. You know anything about it? A. I think 

40 

it was sold. Did you ask me what I think about 
• tOJ 1 . 

Q. Yes. A. I suppose it was sold if it was on 
the record. 

Mr. Lowenkopf: That is. all. 
Mr. Richardson: That is all, Mr. Car-

penter. 
Mr. Lowenkopf: Just a question, please. 
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By Mr. Lowenkopf: 
1Q. When you first went on that property, you 

cut down a number of trees, did you not 1 A. I 
cut all of the bushes and trees and whatever was 
on there. 

Q1
• I am talking about trees-full-gro-\vn trees. 1 O 

A. There were some there ; yes, sir. 
Q·. How many cords of wood did you get out 

of those trees 1· A. I never measured it. 
Q. How many trees did you cut down 1 A. I 

don't know; I didn't count them. 
Q. Did you cut down 100 trees? A. I don't 

know; I didn't count them. 
Q. Was it 1001 A. I don't know. 
Q. Approximately how m1any, do you knowf A. 20 

I don't know. 
·Q. You remember everything else so certainly 

and clearly. D·on't you kno-w this? A. No. 
Q. You don't know this 1 A. No. 

The Court: What is the relevancy of 
this? 

Mr. Lowenkopf: About this indebted-
ness of Gardner. 

STEPHEN STRONG, called as a witness, on 
behalf of the defendant, being first duly sworn, 
testified as follows: 

Direc.t-exan1ination by Mr. Richardson: 
Q. Mr. Strong, you caused an examination to 

30 

be made of the records in the Chancery office in 
relation to the foredosure suit, the Hirner fore- 40 
closure suit? A. I did; yes, sir. 

I 
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·Q. You made that examination personally 1 A. 
Yes, sir. 

1Q1. What did you find after the final decree in 
the Hirner foreclosure; what was the other pro -
ceedings o.f record 1 A. The final decree in the 

10 Hirn er foreclosure-

20 

30 

Mr. Lowenkopf: J:ust a minute. I ob-
ject to that. I think the records speak for 
themselves. 

Mr. Richardson: We have the records 
here, if there is. any objection to the testi-
mony, and we will withdraw the witness. 
Do you object to the clearing up of that 
point1 

Mr. Lowenkopf: I object to anything 
except if it is a record of the Court. 

(Witness excused.) 

JOHN LEASEN, called as 1a. witness on behalf 
of the defendant, -being first duly sworn, testified 
as follows: 

Direct-exan 1ination by Mr. Richardson: 
Q·. Mr. Leasen, you live in this county1 A. I 

do. 
•Q. And Woodbridge 'fownship1 A. Yes, sir. 
Q1• And have lived there all your life 1 A. No, 

sir ; since 1867. 
Q. 1867. Do you know the lo-cation of the so-

called 'l an Sickel tract 1 A. I do. 
Q. Were you familiar in 189'7 with the value of 

40 property in that locality1 A. Well, I could give 
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you what I consider the valuation of the prop-
erty in 1900, from the time I was ,assessor until 
1907, I think it was, w.hen I started in there. :The 
change on those farm values may differ. 

Q·. Was it. approximately the same in 1897 as 
in 1900? A. Yes, sir; I should judge- it was. 10 

·Q. What, in your opinion, was the valuation, 
the property value of the Van Sickel farm ? A. 
The actual value? 

Q·. In 1900? A. The actual value 1· 

Mr. Lowenkopf: Just a minute. I don't 
think he is qualified as an expert, in the 
first place, and, in the second place, I don't 
think it is material. 

T'.he Court: I will permit him to an- 20 

s.wer. 
Mr. Lowenkopf: And, in the third 

place, if your Honor please-
The Court (Interposing): You asked 

Mr. Oarpenter what his opinion was as to 
the value. 

Mr. Lowenkopf: That was cross-exam-
ination he.cause he had given his informa-
tion on direct. 3 o 

·The Court: I will permit this witness 
to answer. The Court has his own idea 
about the whole situation, anyway, whieh 
may be more relied upon than the opinion 
of the witness, strange as that may seem. 

Q .. What value would you set on it? . A. About 
$150 an acre. 

Qr. There were forty acres in this tract, was 
there not? A. I don't re1nember what the tract 40 
was, Mr. Richardson. 
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Mr. Richardson: .That is all. 
Mr. Lowenkopf: No ques.tions. 
Mr. Richardson : We rest, your Honor. 

D·efendant rests. 

10 Mr. Lowenkopf: If your Honor please, 

20 

before going into rebuttal, I would like to 
make ,a motion for a direction, if your 
Honor thinks it will be all right.; otherwise, 
I will go ahead with my rebuttal. 

The Court: You better go ahead with 
your rebuttal because I am going to hear 
everything pro and con and backwards and 
forwards in this case. 

RE ·BUTT 'AL. 

DAVID A. BROWN, called a a witness on be-
half of the pliaintiffs, in rebuttal, being first duly 
sworn, testified as follows : 

Direct-examination by Mr. Lowenkopf: 
30 Q·. Mr. Brown, you are one of the plaintiffs in 

this action? A. I am. 
Q1. And you are the David A. Brown to whom 

Charles H. Gardner conveyed this Van Sickel 
tract in 1897 A. Yes, sir. 

Q·. At the time that this tract was conveyed to 
you, there was 1a tenant on that land, was there 
not? A. There was. 

'Q. And that was whon1? A. vVilliam V. Ca.r-
40 penter. 
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Q. Mr. Carpenter's lease expired when 1 

Mr. Richardson: I object to this ex-
amination, as it is not proper rebuttal. 

The Court: I .presume these questio11s 
are merely preliminary to whatever Mr. 1 o 
Lowenkopf has in mind in calling Mr. 
Brown, because 1all of these matters have 
been admitted, so far as. I understand it, 
by both sides. 

Mr. Richardson: Yes, sir. 
The Court: Supposing you get right 

down to the real milk in the coconut, so we 
can dispose of it. 

Q,. Mr. Brown, at or before the expiration of 20 
the lease which Mr. Carpenter held on this tract 
of land in 1'903, did you at any time have any 
-conversation with him in regard to the lease 1 
A. Yes, sir; we had some. 

,Q. When 1 Before or after the expiration.1 A. 
Well, after the expiration. After the expiration 
-after the lease had expired. 

·Q. And then what transpired 1 A. Well, he 
had that lease, and he was not paying us any-
thing, and we had plenty of farms, and as long 3 0 
as he wanted to pay the taxes, why, we• didn't 
care anything about it-. we let it run along, as 
. long as he paid the taxes. 

Tb.e Court: The question, Mr. BrmV11, 
was: What was your conver§ation with 
1\1:r. Carpenter 1 I am not sure from your 
answer whether that is intended to be your 
views or whether that is intended to be a 
conversation that you had with Mr. Car- 40 

penter. 

I 
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The Witness: My conversation with 
him was, as long as he paid the taxes, why, 
we would not bother with them. 

'Q. What did he say or do 1 A. He did not say 
10 anything. 

Qi. Did he stay in possession 1 A. He stayed . . 1n possession. 
Q1• Did he farm the land 1' A. He did. 
1Q. Did he at any time tell you, either alone or 

in the presence of your brother, that he was· no 
longer a tenant of yours but that he claimed the 
fee 1' A. No, sir; not to my knowledge. 

Mr. Richardson: I object to that; it is 
20 not proper rebuttal. 

The Court: I will permit it, I think. 
Question permitted. 

(Answer of witness read.) 

IQ. Mr. Brown, Mr. Carpenter claims to have 
purchased ,a, tax title, the one that had been sold 
by Drummond to the inhabitants of the Township 
of Woodbridge in 18991

, and which title Mr. Car-
penter purchased in 19'12. Were you ever given · 

30 notice of that tax sale1 A. No, sir. 
Q. Did you know Mr. Drummond 1 A. I did. 
Q. Did he ever send you any formal notice or 

notification in this- A. Never send any kind 
of notice at all, nor he never put it on the records 
of the Township of Woodbridge. He sells off 
here unknmvn to me; I did not know it was on. 

,Q. Mr. Brown, during the years 18'97 to 1900, 
you owned extensive farm lands in Woodbridge 

40 T'o'\\rnship1 A. I owned eonsiderahle; yes, sir. 
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Q. And this Van Sickel tract, in your estima-
tion, what was the value- of that in 18917, when 
you purchased it from Mr. Gardner f A. Why, I 
don't think it was worth-about $75, an acre-
something of that kind; and the year we sold all 
the front, the water front, for pretty near a half 1 O 
1a mile along the road, where all the front part of 
this place was, with only a ditch between, for-

Q. How much 1 A. I think there were nearly 
twenty acres, for $1,000. We bought it in at 
auct ion, after this-after Mr. Gardner owned it, 
we bought all that front, nearly twenty acres, ex-
tending twenty miles along the highway, water, 
gas and everything-$1,000 for twenty acres. 
Novv, the back pa.rt of that place could not have 20 
been worth so mu.ch. 

,Q. When did you sell this f A. What f 
Q. "\Vhen did you make this sale f 

Mr. Richardson: He said he bought the 
tract. 

The Witness: We bought that in from 
th e Van Sickel Estate, settling up the Van 
Sickel Estate. I could not tell you just 
how many acres there were. 3 o 

The Court: 21 acres, wasn't it1 
The Witness: I could not tell you ex-

actly. 
The Court: That is the figure that was 

mentioned. 
The Witness: We paid $1,.000.__ just ,a, 

matter of record. 
The Court: $50 an acre f 
The Witness: Yes, sir. But the hack 

40 was certainly not worth any more. What 

I 
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I speak of is a matter of record, pnce 
of-· 

The C'ourt: Anything further1 
Mr. Lowenkopf: I don't think there is. 

CROS.S-EXAMIN ATION by Mr. Richardson: 
Q·. Mr. Brown, who was present at this con-

versation that you allege you had with M.r. Car -
,penter after 19031 A. I don't lmow· 1as there 
was anybody. I met him casually and he had had 
the place and the lease had run out, and I said, 
"As long as you continue under the same plan , 
paying the taxes, go ahead,'' and so I supposed 
he accepted it because he said nothing and he 

20 went on to the. farm and we said nothing more. 

30 

Q·. He said nothing about accepting it 1 A. No, 
but he ·went right on, and as long as-

·Q. The other lease was in writing, was it not, 
Mr. Brown 1 A. I believe it was. 

Q. And after this, would you say the feeling 
between you and Carpenter was rather bitter and 
a little sacrimonious, in the discussions that you 
had every time you met 1 A. We had a talk every 
little while. 

1Qi. You were not the best of friends, were you 1 
A. Sometimes we were and sometimes we were 
not. It depended upon the nature and the time 
when we hit each other. Sometimes we were 
good friend s and laughed and talked. 

Q. N ot-wi.thstanding this friendlin ess that was 
between you, you were willing to acc-ept that 
agreement that you had with him~you said, 
''You can stay ther e if you pay the taxes,'' and 

40 he said nothing and walked off 1 A. Yes, sir. 
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Q. And it was the same as an agreement 1 A. 
The same 1as he had been doing. 

·Q. He had not been paying you anything un-
der this lease, had he 1 A. N·o, hut I supposed 
he had been paying the taxes; that was all' that 
was necessary. 

1Q1
• You supposed he had been 1 A. Yes, sir. 

10 

Q1
• Didn't you know 1 A. I could not tell you, 

according to this. He slid in through this man 
Drummond. You knov\7' him very well. He was 
indicted there. I think he was indicted for 
robbing the township for some twenty or thirty 
thousand dollars, and I didn't know anything 
about it-there was no records made in Wood-
bridge; they were careful to keep it out of the 20 
Woodbridge records, and there was nothing 
there. 

Q. Did you read the Woodbridge papers in 
18981 A. ·To tell you the truth, I have so much 
to do I seldom read them. I take them to help 
the town along, but I don't know that I bother 
reading them carefully. 

Q. Did you bother following up the land that 
you owned ·at that time for taxes 1 A. We always 
paid them. 

Q. But this tract you did not pay any attention 
to 1 A. No, sir; because we thought it was going 
along the same as it had under the old lease. 

Mr. Riehardson: That is all, I guess. 

RE •-DIRECT EXAMINATION by _Mr. Lowen-
kopf: 

30 

Q. Mr. Brown, all litigation that was had be-
40 tween you and Carpenter was between the years 

I 
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1897, when you took title, and the year 1900, is 
that not so 1 A. I could not tell you the dates. 
I think that is all. 

Q. And there was no litigation between you and 
Carpenter, or you and your brother, and Carpen-

IO ter, since 19001 A. No. 
,Q. And then possibly two or three years before 

the expiration of the lease there had been no liti-
gation between you and Carpenter1 A. No. 

Mr. Lowenkopf: That is all. 

The Court : I think the Court has got the facts 
pretty thoroughly in mind as they have been tes-
tified to on behalf of the plaintiff and also on 

20 behalf of the defendant. There seems to n1e to 
be very little dispute as to the fundamental and 
basic facts upon which the decision will have to 
rest. 

The only facts that I recollect here that there 
is any very sharply drawn issue on is the ques-
tion of whether or not after 1903 there was an 
extension .by mutual consent between the defend-
ant and the plaintiffs of the lease. That is the 
only issue of fact that I remember here that there 

30 is any very subst,antial dispute about, and if you 
analyze that situation, as I view it, there is no 
very substantial dispute about that, because, 
while it is true that both Mr. George Brown and 
:r..1:r. David Brown testified that they had a con-
versation with Mr. Carpenter with reference to 
the continuation of that lease, with the under-
standing that Mr. Carpenter was to pay the taxes 
upon the property, certainly Mr. George Brown's 

40 testimony would be-it ·would be hard to construe 
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it as evidencing consent on Nlr. Carpenter's part 
to that proposition. Mr. David Brown's testi-
mony is that Mr. C'arpenter ma.de no reply but 
continued in possession of the property. If there 
were no other side issues in this case, then Mr. 
Carpenter's continuation of th e possession of the lO 
prop erty would probably be considered as a con-
sent to the terms of the proposition ma.de to him 
by Mr. Brown, but in view of Mr. George Brown's 
testimony and in view of the facts generally sur-
rounding this case, I doubt if that would be-the 
mere fact that he stayed there-could be con-
sidered as a continuation or an acceptance of the 
prop osition as made to him by Mr. Brown. It 
appears to me that this case must turn upon the 20 
question of Mr. Carpenter's right or lack of right 
to posse ssion of the premises by virtue of the 
$3,500 mortgage and by virtu e of whatever legal 
claim, if any, he may hav e had in the Savings 
Bank mort gage, after havin g made the payment 
that he made to the Clerk in Chancery. ·There is 
no pr oof before this Court to show that the money 
ever left the Court of Chancery. The only thing 
is that there is some evidence before the Court 
that the money was paid by Mr. Carpenter to 30 
Mr. Allan Strong and by Mr. Strong paid over to 
Mr. Thon1pson, who was a.t that time Clerk in 
the Court of Chancery. 

Mr. Lowenkopf: There is no evidence before 
the Court in what action it was paid. _ 

The Court: Ther e is some evidence before the 
Court. You cannot say ther e is no evidence, be-
cause we have the letter of th e Clerk. 

Here is the letter fron1 the Clerk with refer- 40 
ence to that letter of the Clerk (reading). 

That is some evid ence. 
I 
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What I was going to suggest to counsel is that 
counsel submit to the Court briefs which will call 
the Court's attention to any question of fact 
which either counsel may consider as left open 
after this trial, with such arguments as you may 

10 want to submit in support of the testimony on 
either side, on the quest.ions of fact. I have ,a 
pretty definite idea about the questions of fact 
in the case, but I should be glad to have counsel's 
opinion, and then a brief upon the law. 

It appears to me that the legal points that you 
may find to be important in this case will be the 
defendant's right, so far as this 0ase is concerned, 
to possession under the $3,500 mortgage and un-

20 der the other mortgage, if any; and the other 
question which I am not sure may not be an equi-
able question rather than a legal question, 
whether the money paid by him, although it did 
actually bring about the assignment to him of 
the mortgage, that is, of the T'rust Company 
mortgage, whether that would not be considered 
as a debt which might be secured under the $3,-
500 mortgage. Do you get the point that I mean 1 

Mr. Lowenkopf: Yes, sir. 
3 0 The Court: I am not announcing that as my 

decision at all. I am just raising that question 
which is running around in my mind. And then 
the right of possession under it by virtue of the 
tax title is another question which I should like 
to have an expression of opinion on from coun-
sel. 

Mr. Lowenkopf: If your Honor is prepared, 
perhaps at this time we might narrow the scope 

40 of our briefs considerable. On reading over that 
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decree of Chancellor :McGill in reference to the 
$3,500 mortgage, I think we might narrow the 
scope considerably by that, and I am willing to 
argue on the merits of the application that the 
Court hold now that under the $3,500 mortgage 
he took nothing-it has been decreed once by a IO 
Court of Equity to be a fraudulent mortgage. 

The Court: T'he difficulty about that is, 11:r. 
Lowenkopf, that the Court of Chancery did 
not make any such conclusion. What the Court 
of Chanc.ery did was to say that "We will grant 
to these applicants no relief against the de-
fendant, because under the charge of their bill, 
under the allegations of their bill, it would ap-
pear that if the mortgage is fraudulent that 20 
they were as deeply in the mire as the def end-
ant was, and we will leave then1 all just where 
we found them.'' The legal eff'eet of that is-
I am speaking now about the legal effect; not 
the equitable effect-the legal e:ffec.t of that is 
to leave the situation just exactly the way it 
was, which leaves it with the mortgage open of 
record. That is my present. view of it. Don't 
think I am foreclosing you from any argument 
you wish to make on that aspect of the case, but 30 
I would like to have you include that in your 
briefs, because my present view-just looking at 
it off-hand, is just as I have expressed it. 

40 

,, 










