M
AN

COASTAL ZONE MANAGEMENT

7:7E-3.6

1. Mitigating measures are required for any develop-
ment which would result in: lowering dissolved oxygen
levels, releasing toxic chemicals, raising ambient water
temperature, impinging or suffocating fish, entrainment of
fish eggs, larvae or juveniles, causing siltation, or raising
turbidity levels during migration periods.

(d) Water’s edge development which incorporates migra-
tion access structures, such as functioning fish ladders, will
be conditionally acceptable, provided that the Department’s
Division of Fish and Wildlife approves the design of the
access structure. As of January, 1994, the Department’s
Division of Fish and Wildlife is evaluating anadromous fish
spawning areas for potential enhancement work. This may
include building of fish ladders, removal of obstructions,
stocking, and other means. A development proposal shall be
consistent with these Department efforts.

(e) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 NJ.R. 1797(b), 17 NJ.R. 1797(c), 18 N.J.R.

314(a).

(a)1 added text “Atlantic sturgeon (Acipenser oxyrhychus), Shortnose
sturgeon (Acipenser brevirostrum)” and (Anguilla rostrata).”; deleted
(b) and recodified rest of section.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 NLJ.R. 943(a), 26 NJ.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 NJ.R. 74(a), 35 N.J.R. 632(a).

In (d), substituted “the Department’s Division of Fish and Wildlife”
for “the NJDEP Division of Fish, Game and Wildlife” throughout and
deleted “currently” preceding “evaluating”

7:7E-3.6 Submerged vegetation habitat

(a) A submerged vegetation special area consists of water
areas supporting or documented as previously supporting
rooted, submerged vascular plants such as widgeon grass
(Ruppia maritima), sago pondweed (Potamogeton pectina-
tus), horned pondweed (Zannichellia palustris) and eelgrass
(Zostera marina). In New Jersey, submerged vegetation is
most prevalent in the shallow portions of the Navesink,
Shrewsbury, Manasquan and Metedeconk Rivers, and in
Barnegat, Manahawkin and Little Egg Harbor Bays. Other
submerged vegetation species in lesser quantities include,
but are not limited to, the following: water weed (Elodea
nuttalli), Eriocaulon parkeri, Liacopsis chinesis, Naja flexilis,
Nuphar variegatum, Potamogeton crispus, Potamogeton ep-
ihydrus, Potamogeton perfoliatus, Potamogeton pusillus,
Scirpus subterminalis and Vallisneria americana. Detailed
maps of the distribution of the above species for New
Jersey, and a method for delineation, are available from
Department in the New Jersey Submerged Aquatic Vegeta-
tion Distribution Atlas (Final Report), February, 1980, con-
ducted by Earth Satellite Corporation and also on “Eelgrass
Inventory” maps prepared by the Division of Fish and
Wildlife, Bureau of Shellfisheries, 1983. If the Department
is presented with clear and convincing evidence that a part
of its mapped habitat lacks the physical characteristics nec-
essary for supporting or continuing to support the docu-
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mented submerged vegetation species, such a site would be
excluded from the habitat definition.

(b) Development in submerged vegetation habitat is pro-
hibited except for the following:

1. Trenching for utility pipelines and submarine cables
in the public interest, provided there is no practicable or
feasible alternative alignment, the impact area is mini-
mized and that, following pipeline or cable installation,
the disturbed area is restored to its preconstruction con-
tours and conditions. This may include subsequent moni-
toring and replanting of the disturbed area if these species
have not recolonized the disturbed area within three
years. The use of directional drilling techniques for
utility installations is strongly encouraged, rather than the
use of trenching;

2. New dredging of navigation channels maintained by
the State or Federal government provided that there is no
practicable or feasible alternative to avoid the vegetation;
and that impacts to the habitat area (for example, dredg-
ing width, length and depth) are minimized to the maxi-
mum extent practicable. Mitigation will be required for
destruction of one acre or more which possess submerged
aquatic vegetation;

3. Maintenance dredging, as defined at N.J.A.C.
7:7E-4.6, of previously authorized, existing navigation
channels maintained by the State or Federal government
and associated disposal areas provided that there is no
practicable or feasible alternative to avoid the vegetation
and that impacts to the habitat area are minimized to the
maximum extent practicable;

4. New and maintenance dredging, as defined at
N.J.A.C. 7:7E-4.6 and 4.7, of previously authorized oper-
ating marinas and any necessary access channels to the
expanded portion of such marinas (this exception does
not include the boat basin of the expanded portion of the
marina) and existing launching facilities with 25 or more
dockage, storage or trailer parking units and their associ-
ated access channels, provided the proposed areas to be
dredged (such as channel length, depths and widths) are
minimized to the maximum extent practicable;

5. Maintenance dredging, as defined at N.J.A.C.
7:7E~4.6, to regain access to existing private docks, piers,
boat ramps and mooring piles not associated with marinas
that were previously dredged to an authorized channel
and/or mooring depth, width and length, provided there is
no practicable or feasible alternative on site that would
avoid dredging in submerged vegetation habitat;

6. Construction of a single noncommercial dock or
pier provided that:

i. There are no practicable or feasible alternatives
to avoid impacts to submerged vegetation habitat at the
site;

ii. The width of the structure will not exceed four
feet, except for that portion of the structure adjacent to
the mooring area, where the width and length may not
exceed six and 20 feet, respectively;
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iii. The pier shall have no more than two designated
slips. No boats may be moored at a non-designated
pier/dock area;

iv. No more than one pier shall be placed for every
building lot and each building lot shall have a forty foot
or greater frontage on the water. Where more than
one lot has been assembled for the purpose of building,
only one pier will be allowed;

v. No dredging shall be performed in conjunction
with the use of the dock or pier;

vi. A minimum water depth of four feet at mean
low water must be present in the area where the boats
will be moored; and

vii. There is no alternative mooring area at the site
that would have less impact on the submerged aquatic
vegetation; and

7. The extension of existing piers or floating docks
through submerged vegetation habitat to water at least
four feet deep at mean low water, for the purpose of
eliminating dredging or boating through submerged vege-
tation habitat, provided the width of the extended portion
of the pier does not exceed four feet (except for the
portion of the pier adjacent to the mooring area where
the width shall not exceed six feet), there will be no
increase in the number of boat moorings, and no dredging
will be performed in conjunction with the use of the
structure.

(c) Development in upland or water areas adjacent to
submerged vegetation habitat or in submerged vegetation
habitat which results in erosion or turbidity increases in the
waters supporting submerged vegetation or prop or hull
scour through use of the development is prohibited unless
mitigating measures are provided.

(d) Compensation for unavoidable, permanent significant
impacts to submerged vegetation habitats, when required,
shall consist of the establishment of self-sustaining habitat
for the appropriate species in accordance with scientifically-
documented transplanting methods. Monitoring and re-
planting shall be carried out biannually to demonstrate
persistence of the compensatory habitat for a minimum of
three years. The following must be documented for any
area proposed for seagrass habitat restoration: that the area
previously supported seagrass but no longer does; the spe-
cific cause(s) of seagrass elimination; and that the specific
condition(s) or action(s) responsible for elimination of seag-
rass has since ceased. Priority will be given to in-kind
restoration of seagrass habitat in as close proximity as
possible to the impacted site. No compensation credit will
be given for attempts to plant seagrass within unvegetated
interpatch areas of existing seagrass habitat or for attempts
to increase bottom coverage within existing seagrass beds
(defined as an area where seagrass rhizomes overlap, or
where seagrass shoots intermingle within less than one
square meter).
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(e) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R, 2542(b).

Green algae added to (a).

Am;;ded by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003,
See: 34 NJ.R. 74(a), 35 N.J.R. 632(a).

In (a), substituted “Department” for “DEP”; in (b), substituted
“Development” for “Regulated activities” in the introductory para-
graph, substituted “navigation channels maintained by the State or
Federal government” for “State and Federal navigation channels” and
amended the N.J.A.C. references throughout; in (c), substituted “De-
velopment” for “Regulated activities” and “or prop or hull scour
through use of the development is” for “are” following “submerged
vegetation”.

7:7E-3.7 Navigation channels

(a) Navigation channels are tidal water areas including
the Atlantic Ocean, inlets, bays, rivers and tidal guts with
sufficient depth to provide safe navigation. Navigation chan-
nels include all areas between the top of the channel slopes
on cither side. These navigation channels are often marked
with buoys or stakes. Major navigation channels are shown
on NOAA/National Ocean Service Charts.

(b) Standards relevant to navigation channels are as fol-
lows:

1. Development which would cause terrestrial soil and
shoreline erosion and siltation in navigation channels shall
utilize appropriate mitigation measures.

2. Development which would result in loss of naviga-
bility is prohibited.

3. Any construction which would extend into a naviga-
tion channel is prohibited.

4. The placement of structures within 50 feet of any
authorized navigation channel is discouraged, unless it can
be demonstrated that the proposed structure will not
hinder navigation.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Rewrote (a); in (b), deleted former 1 and recodified former 2
through S as 1 through 4.

T7T:7E-3.8 Canals

(a) Canals are navigation channels for boat traffic
through land areas which are created by cutting and dredg-
ing or other human construction technique sometimes en-
larging existing natural surface water channels. The Cape
May, Point Pleasant, and Delaware and Raritan Canals are
the principal examples in the New Jersey Coastal zone.
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7:7E-3.16

(2) Enhancement of degraded wetlands at an en-
hancement to loss ratio of 2:1 within the same water-
shed management area.

(i) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

(a) deleted old text and inserted new; old (b) deleted; (b)1 now (b) and
text “but may be ... N.J.A.C. 7:7E-4.4(1)” added; rest of section
recodified.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Mitigation ratio, sites and exemptions specified at (b)1.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Rewrote the section.
Amended by R.2004 d.43, effective January 20, 2004.
See: 35 N.J.R. 2801(a), 36 N.J.R. 442(a).
In (b), amended N.J.A.C. references.

Case Notes

Property owners who sought permission to construct a bulkhead on
property adjacent to bay failed to establish that water dependent use
existed which would justify the inevitable destruction of the intertidal
shallows. Muir v. NJ Dept. of Env Protection, 1999 WL 728289, N.J.
Adm., Aug 26, 1999, (No. ESA 02956-98S).

Application for permit to construct dock was properly denied given
adverse impact on shallow aquatic environment. Mangel v. Njdepe/
LUR, 95 N.J.A.R.2d (EPE) 133.

Bulkhead constructed in violation of regulations; removal ordered.
Walker v. New Jersey Department of Environmental Protection, 93
N.J.A.R.2d (EPE) 69.

7:7E-3.16 Dunes

(a) A dune is a wind or wave deposited or man-made for-
mation of sand (mound or ridge), that lies generally parallel
to, and landward of, the beach and the foot of the most inland
dune slope. “Dune” includes the foredune, secondary or terti-
ary dune ridges and mounds, and all landward dune ridges
and mounds, as well as man-made dunes, where they exist
(see Appendix, Figure 1, incorporated herein by reference).

1. Formation of sand immediately adjacent to beaches
that are stabilized by retaining structures, and/or snow
fences, planted vegetation, and other measures are consid-
ered to be dunes regardless of the degree of modification of
the dune by wind or wave action or disturbance by
development.

2. A small mound of loose, windblown sand found in a
street or on a part of a structure as a result of storm activity
is not considered to be a “dune.”

(b) Development is prohibited on dunes, except for devel-
opment that has no practicable or feasible alternative in an
area other than a dune, and that will not cause significant ad-
verse longterm impacts on the natural functioning of the
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beach and dune system, either individually or in combination
with other existing or proposed structures, land disturbances
or activities. In addition, the removal of vegetation from any
dune, and the excavation, bulldozing or alteration of dunes is
prohibited, unless these activities are a component of a
Department approved beach and dune management plan.
Examples of acceptable activities are:

1. Demolition and removal of paving and structures;

2. Limited, designated access ways for pedestrian and
authorized motor vehicles between public streets and the
beach that provide for minimum feasible interference with
the beach and dune system and are oriented so as to
provide the minimum feasible threat of breaching or over-
topping as a result of a storm surge or wave runup (see
N.J.A.C. 7:7TE-3A);

3. Limited stairs, walkways, pathways and boardwalks
to permit access across dunes to beaches, in accordance
with N.J.A.C. 7:7E-3A, provided they cause minimum
feasible interference with the beach and dune system;

4. The planting of native vegetation to stabilize dunes
in accordance with N.J.A.C. 7:7E-3A;

5. Sand fencing, either a brush type barricade or picket
type, to accumulate sand and aid in dune formation in ac-
cordance with N.J.A.C. 7:7E-3A;

6. Shore protection structures which meet the coastal
engineering rule at N.J.A.C. 7:7E7.11(e); and

7. Linear development which meets the Rule on Loca-
tion of Linear Development (N.J.A.C. 7:7E-6.1).

(c) The creation of dunes for the purpose of shore protec-
tion is strongly encouraged. According to the National Flood
Insurance Program (NFIP) Regulations established by the
Federal Emergency Management Agency (FEMA), primary
frontal dunes will not be considered as effective barriers to
base flood storm surges and associated wave action where the
cross-sectional area of the primary frontal dune, as measured
perpendicular to the shoreline and above the 100-year still-
water flood elevation and seaward of the dune crest, is equal
to or less than 1,100 square feet. This standard represents the
minimal dune volume to be considered effective in providing
protection from the 100-year storm surge and associated wave
action, and should represent a “design dune” goal.

(d) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 NJ.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
(b) deleted; new (b)-(f) added; (c) recodified to (h).

Repeal and New Rule, R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on filled water’s edge deleted.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Amended by R.2000 d.428, effective October 16, 2000.
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See: 32 N.J.R. 864(a), 32 N.J.R. 3784(b).

In (a), inserted “and mounds,” following “tertiary dune ridges” in the
introductory paragraph; and in (c), substituted “1,100” for “540” pre-
ceding “square feet” in the second sentence.

Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (a), inserted “and all landward dune ridges and mounds,” preceding
“as well as man-made dunes,” in the introductory paragraph; in (b)6,
substituted “coastal engineering rule at” for “use conditions of” pre-
ceding the N.J.A.C. reference.

Case Notes

In interpreting the regulatory definitions of a dune under N.J.A.C.
7:7E-3.16(a) and a primary frontal dune under N.J.A.C. 7:7-7.8(d)1ii,
the waterward and landward slopes of a primary frontal dune must
abruptly incline and decline respectively compared with the rest of the
subject property or with the other properties in the area immediately
adjacent to the subject property. Seigel v. N.J. Dep’t of Envtl. Prot., 395
N.J. Super. 604, 930 A.2d 461, 2007 N.J. Super. LEXIS 291 (App.Div.
2007).

Reviewing court interpreting the regulatory definitions of a dune
under N.J.A.C. 7:7E-3.16(a) and a primary frontal dune under N.J.A.C.
7:7-7.8(d)1ii held that the Department of Environmental Protection
(DEP) improperly denied a landowner’s application to build an ocean-
front home as the subject property was not a dune; the DEP’s in-
terpretation of the regulatory language also resulted in a fundamental
unfairness to petitioner, whose surrounding neighbors had constructed
similar homes on their adjacent properties. Seigel v. N.J. Dep’t of Envtl.
Prot., 395 N.J. Super. 604, 930 A.2d 461, 2007 N.J. Super. LEXIS 291
(App.Div. 2007).

7:7E-3.17 Overwash areas

(a) An overwash area is an area subject to accumulation of
sediment, usually sand, that is deposited landward of the
beach or dune by the rush of water over the crest of the beach
berm, a dune or a structure. An overwash area may, through
stabilization and vegetation, become a dune (see Appendix,

Figure 1).

1. The seaward limit of the overwash area is the
seaward toe of the former dune, or the landward limit of
the beach, in the absence of a dune.

2. The landward limit of the overwash area is the
inland limit of sediment transport.

3. Verifiable aerial photography and other appropriate
sources may be used to identify the extent of overwash.

(b) Development is prohibited on overwash areas, except
for development that has no prudent or feasible alternative in
an area other than an overwash area, and that will not cause
significant adverse long-term impacts on the natural function-
ing of the beach and dune system, either individually or in
combination with other existing or proposed structures, land
disturbances or activities. Examples of acceptable activities
are:

1. Creation of dunes or expansion of existing dunes in
accordance with N.J.A.C. 7:7E-3A;

2. Demolition and removal of paving and structures;

3. Limited, designated access ways for pedestrians and
authorized motor vehicles between public streets and the
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beach that provide for the minimum feasible interference
with the beach and dune system and are so oriented as to
provide the minimum feasible threat of breaching or over-
topping as a result of storm surge or wave runup;

4. Shore protection structures which meet the coastal
engineering rule at N.J.A.C. 7:7E-7.11(e);

5. Linear development which meets the Rule on Loca-
tion of Linear Development (N.J.A.C. 7:7E-6.1);

6. Removal of newly deposited overwash fans from
public roads and or developed lots; and

7. Construction of street-end beach accessways along
the oceanfront, provided they are oriented at an angle
against the predominant northeast storm approach, are
limited in width to no more than ten feet, and are defined/
stabilized with sand fencing. These standards should be
included in all beach and dune management plans for
oceanfront locations.

(c) A development may be permitted if, by creating a dune
with buffer zone or expanding an existing dune landward, the
classification of the site is changed so as to significantly
diminish the possibility of future overwash. In determining
overwash potential, the protective capacity of newly created
dunes will be evaluated in terms of the “design dune” goal
discussed in N.J.A.C. 7:7E-3.16(c).

(d) A single story, beach/tourism oriented commercial de-
velopment located within a commercial boardwalk area
existing on July 19, 1993 is conditionally acceptable provided
that it meets the following conditions:

1. The site is located within an area currently used and
zoned for beach related commercial use, and is landward of
the boardwalk;

2. The height of the building does not exceed 15 feet
measured from either the elevation of the existing ground
or the boardwalk (depending on the specific site condi-
tions) to the top of a flat roof or the mid-point of a sloped
roof;

3. The facility is open to the general public and sup-
ports beach/tourism related activities, that is, retail, amuse-
ment and food services. Lodging facilities are excluded;
and

4. The facility meets all the requirements of the Flood
Hazard Area Rule, N.J.A.C. 7:7E-3.25.

(e) Any development determined to be acceptable at (b)
through (d) above shall comply with the requirements for
impervious cover and vegetative cover that apply to the site
under N.J.A.C. 7:7E-5 and 5B.

(f) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 NUJ.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
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7:7E-3.20

Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
In (b), rewrote the introductory paragraph and added v in 3, and added
7.
Amended by R.2000 d.428, effective October 16, 2000.
See: 32 N.J.R. 864(a), 32 N.J.R. 3784(b).
In (b)4, inserted “or (f)” following “N.J.A.C. 7:7E-7.2(e)”.
Amended by R.2004 d.43, effective January 20, 2004.
See: 35 N.J.R. 2801(a), 36 N.J.R. 442(a).
In (b)3iv, added N.J.A.C. reference.
Amended by R.2007 d.340, effective November 5, 2007.
See: 38 N.J.R. 3950(a), 39 N.J.R. 4573(a).
In (b)3iv, deleted “flood proofing” preceding “requirements”.

7:7E-3.20 Barrier island corridor

(a) Barrier island corridors are the interior portions of
oceanfront barrier islands, spits and peninsulas. Along the
New Jersey Coast, headlands are located between Monmouth
Beach, Monmouth County and Pt. Pleasant Beach, Ocean
County.

1. The oceanfront barrier island corridor encompasses
that portion of barrier islands, spits and peninsulas (narrow
land areas surrounded by both bay and ocean waters and
connected to the mainland) that lies upland of wetlands,
beach and dune systems, filled water’s edges, and existing

Next Page is 7E-25

7E-24.1

lagoon edges. Barrier island corridor does not include the
headlands of northern Ocean County, Monmouth County,
and the southern tip of Cape May County, which are part of
the mainland.

(b) New or expanded development within the oceanfront
barrier island corridor is conditionally acceptable provided
that the development complies with the requirements for
impervious cover and vegetative cover that apply to the site
under N.J.A.C. 7:7E-5 and 5B.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
(b): Old text deleted and new text added; (b)1 through (c) recodified
to (c)-(e).
Repeal and New Rule, R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on beaches deleted.
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
Rewrote (b).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
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7:7E-3.21

Case Notes

Need to preserve undeveloped beach area administratively recognized
by former N.J.A.C. 7:7E-3.10. Lusardi v. Curtis Point Property Owners
Assn., 86 N.J. 217, 430 A.2d 881 (1981).

7:7E-3.21 Bay islands

(a) Bay islands are islands or filled areas surrounded by
tidal waters, wetlands, beaches or dunes, lying between the
mainland and barrier island. Such islands may be connected
to the mainland or barrier island by elevated or fill supported
roads (see Appendix, Figure 3, incorporated herein by refer-
ence). Existing lagoon edges (N.J.A.C. 7:7E-3.24) are not bay
islands.

1. In cases where a bay island is also a Filled Water’s
Edge (N.J.A.C. 7:7E-3.23), the more restrictive provisions
of the two rules shall apply.

2. For the purposes of this chapter, the areas listed
below are not considered bay islands. The impervious
cover limits for these areas are determined under the Spe-
cial Area rules at N.J.A.C. 7:7E-3 where applicable, and/or
under N.J.A.C. 7:7E-5B.

OCEAN COUNTY

Bonnett Island, Stafford Township
Chadwick Island, Dover Township

Channel Island, Mantoloking Borough
Osborne Island, Little Egg Harbor Township
Pelican Island, Dover/Berkeley Townships
West Point Island, Lavallette Borough

ATLANTIC COUNTY

Chelsea Heights, Atlantic City
Venice Heights, Atlantic City
Ventnor Heights, Ventnor City

CAPE MAY COUNTY

Princeton Harbor, Avalon Borough

Shawcrest/Hildreth Island, Lower and Middle
Townships. The areas mapped as Shawcrest/
Hildreth Island are identified in the Department’s
Geographic Information System (GIS) coverage,
titled “Shawcrest/Hildreth Island.” This coverage
is available as a download at the CAFRA layers
webpage: www.state.nj.us/dep/gis/cafralayers.
htm

West Wildwood, Wildwood City

West 17th Street, Ocean City

(b) On bay islands which abut either a paved public road
or a conveyance component of an offsite treatment, convey-
ance and disposal system with adequate capacity to convey,
treat and dispose of the sewage generated from the proposed
development, or which abut neither a paved public road nor
such a conveyance, non-water dependent development is pro-
hibited unless it meets the standards of (d) below and water
dependent development is discouraged. Water dependent de-
velopment is conditionally acceptable provided that:

7E-25

1. Impervious cover does not exceed three percent of
the bay island portion of the site (except pursuant to (d)
below);

2. For a bay island portion of a site that is forested as
determined at N.J.A.C. 7:7E-5.5, at least 30 percent of the
existing forest shall be preserved in accordance with
N.J.A.C. 7:7E-5.4(d), and the remainder shall be planted
with herb/shrub vegetation that is adapted to the substrate
and other environmental conditions of the site; and

3. For a bay island portion of a site that is unforested as
determined at N.J.A.C. 7:7E-5.5, at least five percent of the
bay island portion shall be planted with trees in accordance
with N.J.A.C. 7:7E-5.4(d) and (e), and the remainder shall
be planted with herb/shrub vegetation that is adapted to the
substrate and other environmental conditions of the site.

(c) On bay islands which abut a paved public road and
abut the conveyance component of an offsite treatment, con-
veyance and disposal system with adequate capacity to con-
vey, treat and dispose of the sewage generated from the
proposed development, development is conditionally accept-
able as follows:

1. Water dependent development is conditionally ac-
ceptable, provided that:

i.  Impervious cover does not exceed 30 percent of
the bay island portion of the site (except pursuant to (d)
below);

ii. For a bay island portion of a site that is forested
as determined at N.J.A.C. 7:7E-5.5, at least 30 percent of
the existing forest shall be preserved in accordance with
N.J.A.C. 7:7E-5.4(d), and the remainder shall be planted
with herb/shrub vegetation that is adapted to the
substrate and other environmental conditions of the site;
and

iii. For a bay island portion of a site that is un-
forested as determined at N.J.A.C. 7:7E-5.5, at least five
percent of the bay island portion shall be planted with
trees in accordance with N.J.A.C. 7:7E-5.4(d) and (e),
and the remainder shall be planted with herb/shrub vege-
tation that is adapted to the substrate and other en-
vironmental conditions of the site; and

2. Non-water dependent development is conditionally
acceptable provided that:

i.  Impervious cover does not exceed three percent
of the bay island portion of the site (except pursuant to
(d) below);

ii. For a bay island portion of a site that is forested
as determined at N.J.A.C. 7:7E-5.5, at least 30 percent of
the existing forest shall be preserved in accordance with
NJ.A.C. 7:7E-5.4(d), and the remainder shall be planted
with herb/shrub vegetation that is adapted to the
substrate and other environmental conditions of the site;
and
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iii. For a bay island portion of a site that is unfor-
ested as determined at N.J.A.C. 7:7E-5.5, at least five
percent of the bay island portion shall be planted with
trees in accordance with N.J.A.C. 7:7E-5.4(d) and (e),
and the remainder shall be planted with herb/shrub
vegetation that is adapted to the substrate and other
environmental conditions of the site.

3. Impervious cover shall not exceed three percent of
the bay island portion of the site unless the development is
entirely water dependent and meets (d)1 above, in which
case the impervious cover limit shall not exceed 30
percent.

(d) Redevelopment or modification within an existing de-
velopment on a bay island is conditionally acceptable pro-
vided that;

1. The construction of buildings and/or concrete as-
phalt pavement is located on the area covered by buildings
and/or asphalt or concrete pavement legally existing on the
site at the time the application is submitted to the Depart-
ment and does not exceed the existing development as to
any one of the following:

i.  Number of units; or
ii. Square footage of interior floor space; and

2. Trees shall be planted and/or preserved on at least
five percent of the bay island portion of the site in
accordance with N.J.A.C. 7:7E-5.4(d) and (e).

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

Added text to (a): “or man-made™; “as well as man-made dikes,”.
Repeal and New Rule, R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on dunes deleted.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
Rewrote the section.
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (a), substituted “island” for “islands” following “barrier” in the first
sentence.

Amended by R.2008 d.82, effective April 7, 2008.
See: 39 N.J.R. 725(a), 40 N.J.R. 1836(a).

In (a)2, inserted “Shawcrest/Hildreth Island, Lower and Middle
Townships. The areas mapped as Shawcrest/Hildreth Island are iden-
tified in the Department’s Geographic Information System (GIS)
coverage, titled ‘Shawcrest/Hildreth Island.” This coverage is available
as a download at the CAFRA layers webpage: www.state.nj.us/dep/
gis/cafralayers.htm”.

Case Notes

Department of Environmental Protection did not abuse its discretion
in considering only modifications in its review of developer’s applica-
tion for major-modification permit, and thus, appeal from grant of
application did not revive appellant’s expired right to challenge Depart-
ment’s prior waiver of island corridor preservation policy; modified
project generally fit within “footprint” of original proposal. In re
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CAFRA Permit No. 87-0959-5 Issued to Gateway Associates, 704 A.2d
1261, 152 N.J. 287 (N.J. 1997).

Regulation authorizing relaxation of application of rules when
necessary and in public interest allowed only waiver of procedural rules
for Coastal Area Facility Review Act development permits and did not
authorize Department of Environmental Protection to waive bay island
corridor preservation policy incorporated into separate chapter. In re
CAFRA Permit No. 87-0959-5 Issued to Gateway Associates, 290
N.J.Super. 498, 676 A.2d 161 (A.D.1996).

Requirements of Coastal Area Facilities Review Act for coastal area
development; waiver. SMB Associates (Anchoring Point) v. New Jersey
Dept. of Environmental Protection, 137 N.J. 58, 644 A.2d 558 (1994).

Public interest group; standing to challenge coastal area review
board’s decision to grant permit. SMB Associates (Anchoring Point) v.
New Jersey Dept. of Environmental Protection, 137 N.J. 58, 644 A.2d
558 (1994).

Absent regulations authorizing them to grant waivers, the Commis-
sioner of Department of Environmental Protection and the Coastal Area
Review Board had no authority to grant a waiver from compliance with
regulations. SMB Associates v. New Jersey Dept. of Environmental
Protection, 246 N.J.Super. 38, 624 A.2d 14 (A.D.1993) certification
granted 134 N.J. 562, 636 A.2d 520, affirmed 137 N.J. 58, 644 A.2d
558.

Property between two barrier islands was subject to classification and
more restrictive regulation as a bay island. Estate of Sims v. Department
of Environmental Protection, 95 N.J.A.R.2d (EPE) 6.

Bay island was dependent upon location coupled with geological
characteristics. Sims v. DEPE, 95 N.J.A.R.2d (EPE) 6.

7:7E-3.22 Beaches

(a) Beaches are gently sloping areas of sand or other un-
consolidated material, found on all tidal shorelines, including
ocean, bay and river shorelines (see Appendix, Figure 1), that
extend landward from the mean high water line to either:

1. A man-made feature generally parallel to the ocean,
inlet, or bay waters such as a retaining structure, seawall,
bulkhead, road or boardwalk, except the sandy areas that
extend fully under and landward of an elevated boardwalk
are considered beach areas; or

2. The seaward or bayward foot of dunes, whichever is
closest to the bay, inlet or ocean waters.

(b) Development is prohibited on beaches, except for de-
velopment that has no prudent or feasible alternative in an
area other than a beach, and that will not cause significant
adverse long-term impacts to the natural functioning of the
beach and dune system, either individually or in combination
with other existing or proposed structures, land disturbances
or activities. Examples of acceptable activities are:

1. Demolition and removal of paving and structures;

2. Dune creation and related sand fencing and planting
of vegetation for dune stabilization, in accordance with
N.J.A.C. T:7TE-3A;

3. The reconstruction of existing amusement and fish-
ing piers and boardwalks;

Next Page is 7E-26.1
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4. Temporary recreation structures for public safety 6. Linear development which meets the Rule on Loca-
such as first aid and lifeguard stations; tion of Linear Development (N.J.A.C. 7:7E-6.1);

5. Shore protection structures which meet the use
conditions of N.J.A.C. 7:7E-7.11(e);
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(h) The ultimate decision on the requirement for a cul-
tural resource survey will be made by the Department’s
Land Use Regulation Program, based on information re-
ceived in response to public comments or information pro-
vided by the New Jersey Historic Preservation Office re-
garding the presence of known historic and prehistoric
resources or the potential for their presence.

(i) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.L.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

(b) deleted; (f) added; rest of section recodified to reflect changes.
Amended by R.1990 d.413. effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 NJ.R. 2542(b).

Text on endangered or threatened wildlife or vegetation species
habitats recodified to 3.38; text on historic and archaeological re-
sources recodified from 3.34. with survey requirements added at (d).
Amended by R.1994 d.380, effectve July 18, 1994 (operative July 19,

1994).
See: 26 NJ.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (f), rewrote the introductory paragraph.

7:7E-3.37 Specimen trees

(a) Specimen trees are the largest known individual trees
of each species in New Jersey. The Department’s Division of
Parks and Forestry maintains a list of these trees (see “New
Jersey’s Biggest Trees,” published by the Department’s Divi-
sion of Parks and Forestry, Summer 1991 for a listing of
specimen trees). In addition, large trees approaching the
diameter of the known largest tree shall be considered
specimen trees. Individual trees with a circumference equal
to or greater than 85 percent of the circumference of the
record tree, as measured 4.5 feet above the ground surface,
for a particular species shall be considered a specimen tree.

(b) Development is prohibited that would significantly
reduce the amount of light reaching the crown, alter drain-
age patterns within the site, adversely affect the quality of
water reaching the site, cause erosion or deposition of
material in or directly adjacent to the site, or otherwise
injure the tree. The site of the tree extends to the outer
limit of the buffer area necessary to avoid adverse impacts,
or 50 feet from the tree, whichever is greater.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 NJ.R. 1797(c), 18 NJ.R.
314(a).
Changed dates from March~April 1981 to September-October 1984,
Amended by R.1990 d.413, effecuve August 20, 1990.
See: 22 NLI.R. 1188(a), 22 N.J.R. 2542(b).
Text on critical wildlife habitats recodified to 3.39; text on specimen
trees recodified from 3.35.
Amended by R.1994 d.380, effective july 18. 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
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See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
In (a), substituted “Division” for “Bureau” and “the Department’s”
for “DEP”.

7:7E-3.38 Endangered or threatened wildlife or plant
species habitats

(a) Endangered or threatened wildlife or plant species
habitats are areas known to be inhabited on a seasonal or
permanent basis by or to be critical at any stage in the life
cycle of any wildlife or plant identified as “endangered” or
“threatened” species on official Federal or State lists of
endangered or threatened species, or under active consider-
ation for State or Federal listing. The definition of endan-
gered or threatened wildlife or plant species habitats in-
cludes a sufficient buffer area to ensure continued survival
of the population of the species. Absence of such a buffer
area does not preclude an area from being endangered or
threatened wildlife or plant species habitat.

1. Areas mapped as endangered or threatened wildlife
species habitat on the Department’s Landscape Maps of
Habitat for Endangered, Threatened and Other Priority
Wildlife (known hereafter as Landscape Maps) are sub-
ject to the requirements of this section unless excluded in
accordance with (c)2 below. Buffer areas, which are part
of the endangered or threatened wildlife species habitat,
may extend beyond the mapped areas. The Department’s
Landscape Maps, with a listing of the endangered and
threatened species within a specific area, are available
from the Department’s Division of Fish and Wildlife,
Endangered and Nongame Species Program at the Divi-
sion’s web address, www.state.nj/us/dep/fgw/ensphome.

2. Information on the areas mapped as endangered or
threatened plant species habitat on the Department’s
Landscape Maps and the occurrence of endangered or
threatened plant species habitat is available from the
Department’s Office of Natural Lands Management, Nat-
ural Heritage Database at PO Box 404, Trenton, New
Jersey 08625-0404,

3. The required endangered or threatened wildlife or
plant species habitat buffer area shall be based upon the
home range and habitat requirements of the species and
the development’s anticipated impacts on the species
habitat.

(b) Development of endangered or threatened wildlife or
plant species habitat is prohibited unless it can be demon-
strated, through an Endangered or Threatened Wildlife or
Plant Species Impact Assessment as described at N.J.A.C.
7:7E-3C.2, that endangered or threatened wildlife or plant
species habitat would not directly or through secondary
impacts on the relevant site or in the surrounding area be
adversely affected.

(c) Applicants for development of sites that contain or

abut areas mapped as endangered or threatened wildlife
species habitat on the Landscape Maps shall either:
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1. Demonstrate compliance with this rule by conduct-
ing an Endangered or Threatened Wildlife Species Impact
Assessment in accordance with NJ.A.C, 7:7E-3C.2; or

2. Demonstrate that the proposed site is not endan-
gered or threatened wildlife species habitat and this rule
does not apply by conducting an Endangered or Threat-
ened Wildlife Species Habitat Evaluation in accordance
with NJ.A.C. 7.7E-3C3.

(d) If the Department becomes aware of an occurrence
of an endangered or threatened wildlife species on a site
that is not mapped as endangered or threatened wildlife
species habitat on the Department’s Landscape Maps, and
the Department determines that the habitat may be suitable
for that species, the Department shall notify the applicant
and the applicant shall demonstrate compliance with or
inapplicability of this rule in accordance with (c) above.

(e) If the Department becomes aware of an occurrence of
an endangered or threatened plant species on a site that is
not in the Natural Heritage Database, the Department will
notify the applicant and the applicant shall demonstrate
compliance with this rule in accordance with (b) above.

(f) The Department is responsible for the promulgation
of the official Endangered and Threatened Wildlife lists
pursuant to the Endangered and Non Game Species Con-
servation Act, NJS.A. 23:2A et seq. These lists include
wildlife species that are endangered and threatened in New
Jersey as well as wildlife species officially listed as endan-
gered or threatened pursvant to the Endangered Species
Act of 1973, 16 U.S.C. §§ 1531 et seq. Because the lists are
periodically revised by the Department in accordance with
N.IS.A. 23:2A-1 et seq., the lists are not published as part
of this rule. The lists are found at N.JJ.A.C. 7:254.13 and
7:25-4.17, the rules adopted pursuant to the Endangered
and Non Game Species Conservation Act. To obtain a copy
of the most current Endangered and Threatened Wildlife
lists, please contact the Department, Division of Fish and
Wildlife, Endangered and Nongame Species Program at the
Division’s web address, www.state.nj.us/dep/fgw/ ensphome, or
by writing to the Division at PO Box 400, Trenton, New
Jersey 08625-0400.

(g) The Department is responsible for promulgation of
the official Endangered Plant Species List pursuant to
N.JS.A. 13:1B15. The Endangered Plant Species List,
N.J.A.C. 7.5C-5.1, includes plant species determined by the
Department to be endangered in the State as well as plant
species officially listed as endangered or threatened or
under active consideration for Federal listing as Endangered
or Threatened. Because the Endangered Plant Species List
is periodically revised based on new information document-
ed by the Department, it is not published as part of this
rule. To obtain the most current Endangered Plant Species
List, please contact the Department, Division of Parks and
Forestry, Office of Natural Land Management, PO Box 404,
Trenton, NJ 08625-0404.

Supp. 2-17-04

7E-38

(h) For sites located within the Pinelands National Re-
serve and the Pinelands Protection Area, the plant species
listed in the Pinelands Comprehensive Management Plan
(NJ.AC. 7:50-6.24) are also considered endangered or
threatened plant species.

(i) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986,
See: 17 NJ.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.JL.R.

314(a).

Section substantially amended.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on public open space recodified to 3.40; text on endangered or
threatened wildlife or vegetation species habitats recodified from 3.36,
with loggerhead shrike added at (c) and American bittern, northern
goshawk, black rail and barred owl added at (d); reference to endan-
gered plant species list added at (e); (f) added.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.LR. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

Rewrote the section.

Public Notice: Notice of Revision and Updating of Freshwater Wet-
lands Technical Manual to Incorporate Version 2.0 of the Landscape

Maps.
See: 36 N.J.R. 1129(a).

7:7E-3.39 Critical wildlife habitats

(a) Critical wildlife habitats are specific areas known to
serve an essential role in maintaining wildlife, particularly in
wintering, breeding, and migrating.

1. Rookeries for colonial nesting birds, such as her-
ons, egrets, ibis, terns, gulls, and skimmers; stopovers for
migratory birds, such as the Cape May Point region; and
natural corridors for wildlife movement merit a special
management approach through designation as a Special
Area.

2. Ecotones, or edges between two types of habitats,
are a particularly valuable critical wildlife habitat. Many
critical wildlife habitats, such as salt marsh water fowl
wintering areas, and muskrat habitats, are singled out as
water or water’s edge areas.

3. Definitions and maps of critical wildlife habitats are
currently available only for colonial waterbird habitat in
the 1979 Aerial Colony Nesting Waterbird Survey for
New Jersey (NJDEP, Division of Fish and Wildlife). Until
additional maps are available, sites will be considered on
a case-by-case basis by the Division of Fish and Wildlife.

(b) Development that would directly or through second-
ary impacts on the relevant site or in the surrounding region
adversely affect critical wildlife habitats is discouraged, un-
less:

1. Minimal feasible interference with the habitat can
be demonstrated;
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2. There is no prudent or feasible alternative location
for the development; and

Next Page is 7E-39 7E-38.1

3. The proposal includes appropriate mitigation mea-
sures.
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(c) The Department will review proposals on a case-by-
case basis.

(d) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Substantially amended.
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on special hazard areas recodified to 3.41; text on critical wild-
life habitats recodified from 3.37.
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 NJ.R. 74(a), 35 N.J.R. 632(a).
In (a)3, deleted “, Game” following “Fish” throughout.

7:7E-3.40 Public open space

(a) Public open space constitutes land areas owned or
maintained by State, Federal, county and municipal agencies
or private groups (such as conservation organizations and
homeowner’s associations) and used for or dedicated to con-
servation of natural resources, public recreation, visual or
physical public access or, wildlife protection or management.
Public open space also includes, but is not limited to, State
Forests, State Parks, and State Fish and Wildlife Management
Areas, lands held by the New Jersey Natural Lands Trust
(N.J.S.A. 13:1B-15.119 et seq.), lands held by the New Jersey
Water Supply Authority (N.J.S.A. 58:1B-1 et seq.) and desig-
nated Natural Areas (N.J.S.A. 13:1B-15.12a et seq.) within
DEP-owned and managed lands.

(b) New or expanded public or private open space devel-
opment is encouraged at locations compatible or supportive
of adjacent and surrounding land uses.

(c) Development that adversely affects existing public
open space is discouraged.

(d) Development within existing public open space is con-
ditionally acceptable, provided that the development is con-
sistent with the character and purpose of public open space,
as described by the park master plan when such a plan exists.

(e) Development in Atlantic City is acceptable within
existing public open space provided the public open space is a
street right-of-way or the Boardwalk and the development
meets the standards of N.J.A.C. 7:7E-3.49(e) through (j).

(H Provision of barrier free access to public open space is
encouraged.

(g) All new development adjacent to public open space
will be required to provide an adequate buffer area and to
comply with the Buffers and Compatibility of Uses rule
(N.J.A.C. 7:7E-8.13). The buffer required will be dependent
upon adjacent land uses and potential conflicts between users
of public open space and the proposed adjacent land use.

(h) Rationale: See the OAL Note at the beginning of this
subchapter.
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Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Section recodified; new (e).
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on excluded Federal lands recodified to 3.42; text on public open
space recodified from 3.38.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
Inserted a new (e); and recodified former (e) through (g) as (f)
through (h).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
In (d), deleted “complies with the Rules on Coastal Zone Manage-
ment and” preceding “is consistent with”.

7:7E-3.41 Special hazard areas

(a) Special hazard areas include areas with a known actual
or potential hazard to public health, safety, and welfare, or to
public or private property, such as the navigable air space
around airports and seaplane landing areas, potential evac-
uation zones and areas where hazardous substances as defined
at N.J.S.A. 58:10-23.11bk are used or disposed, including
adjacent areas and areas of hazardous material contamination.

(b) Coastal development, especially residential and labor-
intensive economic development, within special hazard areas
is discouraged. All development within special hazard areas
must include appropriate mitigating measures to protect the
public health and safety.

(c) Approvals from the Department’s Division of Solid
and Hazardous Waste shall be obtained prior to the com-
mencement of any hazardous substance investigations or
cleanup activities at contaminated sites.

(d) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 NJ.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.

314(a).

Added text in (b), “and areas where ... including adjacent areas.”
Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on special urban areas recodified to 3.43; text on special hazard
areas recodified from 3.39, with reference to N.J.S.A. 58:10-23.11b-k
added at (a) and (c) added.

Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (c), substituted “Department’s Division of Solid and Hazardous
Waste shall” for “DEP’s Division of Hazardous Waste management
shall”.

7:7E-3.42 Excluded Federal lands

(a) Excluded Federal lands are those lands, the use of
which is, by law, subject solely to the discretion of or held in
trust by the Federal Government, its officers or agents. These
lands are excluded from the coastal zone as required by
Section 304 of the Federal Coastal Zone Management Act.
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1. The list of excluded Federal lands is found in the
New Jersey Coastal Management Program, Final Environ-
mental Impact Statement, August 1980, page 370.

(b) Federal actions on excluded Federal lands that affect
any land or water use, or natural resource of the coastal zone
shall be consistent with the Coastal Zone Management rules
to the maximum extent practicable. The effects on the land or
water use or natural resource maybe direct, indirect, cum-
ulative, secondary or reasonably foreseeable effects.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

Added text in (b), “They are listed ... at page 370.”

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on Pinelands National Reserve and Pinelands Protection Area
recodified to 3.44; text on excluded Federal lands recodified from 3.42.
Amended by R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 N.JR. 632(a).

Rewrote the section.

7:7E-3.43 Special urban areas

(a) Special urban areas are those municipalities defined in
urban aid legislation (N.J.S.A. 52:27D178) qualified to
receive State aid to enable them to maintain and upgrade
municipal services and offset local property taxes. Under
N.J.S.A. 52:27D-178 et seq., the Department of Community
Affairs (DCA) establishes a list of qualifying municipalities
each fiscal year. DCA’s list of qualifying municipalities may
be obtained on request from the Department’s Land Use
Regulation Program, PO Box 439, Trenton, New Jersey
08625-0439, (609) 292-0060.

(b) Development that will help to restore the economic and
social viability of special urban areas is encouraged. Develop-
ment that would adversely affect the economic well being of
these areas is discouraged, when an alternative which is more
beneficial to the special urban areas is feasible. Development
that would be of economic and social benefit and that serves
the needs of local residents and neighborhoods is encouraged.

(c) Housing, hotels, motels and mixed use development,
which is consistent with the lands and waters subject to public
trust rights rule, N.J.A.C. 7:7E-3.50, the public trust rights
rule, N.J.A.C. 7:7E-8.11, and the Hudson River Waterfront
Area rule, N.J.A.C. 7:7E-3.48, where applicable, are accept-
able only over large rivers where water dependent uses are
demonstrated to be infeasible. These uses are conditionally
acceptable on structurally sound existing pilings, or where at
least one of the following criteria is met:

1. Where piers have been removed as part of the harbor
clean up program, the equivalent pier area may be replaced
in either the same or other nearby location;
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2. Where structurally sound existing pilings have been
reconfigured, provided that the total area of water coverage
is not increased and that fisheries resources are not
adversely impacted; or

3. Where expansion of the existing total area water
coverage has occurred, provided that it can be shown that
extensions are functionally necessary for water dependent
uses. For example, additional piers and pilings would be
conditionally acceptable for a marina which is a water
dependent use.

(d) Housing, hotels, motels and mixed use development
are acceptable in filled water’s edge areas, provided that
development is consistent with the filled water’s edge rule at
N.J.A.C. 7:7E-3.23 and public access is provided in accord-
ance with the lands and waters subject to public trust rights
rule, N.J.A.C. 7:7E-3.50, and the public trust rights rule,
N.J.A.C. 7:7E-8.11.

(e) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

Section substantially recodified and amended.

Amended by R.1988 d.338, effective August 15, 1988.
See: 20 N.J.R. 139(a), 20 N.J.R. 2058(b).

Added text in (c) “and the Hudson River Waterfront Policy (7:7E-
3.46) where applicable”.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on Hackensack Meadowlands District recodified to 3.45; text on
special urban areas recodified from 3.41, with the addition of Com-
mercial Twp., Gloucester City, Kearny, Paulsboro, Pennsauken, Penns
Grove, Pleasantville, Salem and Woodbury.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

Rewrote (a); in (d), inserted “the public access to the waterfront rule
at” preceding “N.J.A.C. 7:7E-8.11”.

Amended by R.2007 d.374, effective December 17, 2007.
See: 38 N.J.R. 4570(a), 39 N.J.R. 5222(a).
Rewrote the introductory paragraph of (c); and rewrote (d).

7:7E-3.44 Pinelands National Reserve and Pinelands
Protection Area

(a) The Pinelands National Reserve includes those lands
and water areas defined in the National Parks and Recreation
Act of 1978, Section 502 (P.L. 95-625), an approximately
1,000,000 acre area ranging from Monmouth County in the
north, south to Cape May County and from Gloucester and
Camden County on the west to the barrier islands of Island
Beach State Park and Brigantine Island along the Atlantic
Ocean on the east (see Appendix, Figure 10, incorporated
herein by reference). The “Pinelands Area” is a slightly
smaller area within the Pinelands National Reserve. It was
designated for State regulation by the Pinelands Protection
Act of 1979 (N.J.S.A. 13:18-1 et seq.). The Pinelands
Commission adopted a Comprehensive Management Plan in
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Rewrote the section.

Amended by R.2007 d.340, effective November 5, 2007.
See: 38 N.J.R. 3950(a), 39 N.J.R. 4573(a).

In (e)8 and (f)8, deleted “elevation and flood proofing” preceding “re-
quirements” and substituted “Flood hazard areas rule at N.J.A.C. 7:7E-
3.25” for “National Flood Insurance Program regulations at 44 CFR
Chapter 17.

Amended by R.2007 d.374, effective December 17, 2007.
See: 38 N.J.R. 4570(a), 39 N.J.R. 5222(a).

In (b)2iii, substituted “lands and waters subject to public trust rights
rule, N.J.A.C. 7:7E-3.50, and the public trust rights rule, N.J.A.C. 7:7E-
8.11” for “Public Access to the Waterfront Rule (N.J.A.C. 7:7E-8.11),
including provisions of fishing access as appropriate”; in (b)3, sub-
stituted “, N.J.A.C. 7:7E-3.23, lands and waters subject to public trust
rights rule, N.J.A.C. 7:7E-3.50, and the public trust rights rule, N.J.A.C.
7:7E-8.11” for “(N.J.A.C. 7.7E-3.23) and the Public Access to
Waterfront Rule (N.J.A.C. 7:7E-8.11)”; added new (e)5; recodified
former (e)5 through (e)12 as (e)6 through (e)13; added new (f)5; and
recodified former (f)5 through (f)12 as ()6 through (f)13.

Case Notes

Reviewing court interpreting the regulatory definitions of a dune
under N.J.A.C. 7:7E-3.16(a) and a primary frontal dune under N.J.A.C.
7:7-7.8(d)1ii held that the Department of Environmental Protection
(DEP) improperly denied a landowner’s application to build an
oceanfront home as the subject property was not a dune; the DEP’s
interpretation of the regulatory language also resulted in a fundamental
unfairness to petitioner, whose surrounding neighbors had constructed
similar homes on their adjacent properties. Seigel v. N.J. Dep’t of Envtl.
Prot., 395 N.J. Super. 604, 930 A.2d 461, 2007 N.J. Super. LEXIS 291
(App.Div. 2007).

Construction permits issued without sufficient findings of fact were
invalid. Crema v. Dept. of Environmental Protection, 192 N.J.Super.
505, 471 A.2d 422 (App.Div.1984) certiorari denied 96 N.J. 306, 307,
475 A.2d 597 (1984).

Regulation noted as being responsive to both CAFRA directions and
to the fair share housing constitutional mandate of the Mount Laurel I
decision. Southern Burlington Cty. N.A.A.C.P. v. Mount Laurel Twp.,
92 N.J. 158, 456 A.2d 390, on remand 207 N.J.Super. 169, 504 A.2d 66
(1983).

Department of Environmental Protection to impose “fair share” hous-
ing conditions to provide for low and moderate income housing (citing
former N.J.A.C. 7:7E-8.6 and 7:7E-8.11). In re Egg Harbor Associates,
185 N.J.Super. 507, 449 A.2d 1324 (App.Div.1982) affirmed 94 N.J.
358,465 A.2d 1115 (1983).

Former rules for large scale residential development do not support
conditional approval of construction permit for large scale development
because of serious deficiencies in essential findings (citing former regu-
lations and former N.J.A.C. 7:7E-8.11). Crema v. Dept. of Environ-
mental Protection, 182 N.J.Super. 445, 442 A.2d 630 (App.Div.1982),
affirmed as modified 94 N.J. 286, 463 A.2d 910 (1983).

Activity fit within the “repair, replacement or renovation” exemption
from requirement for Waterfront Development Permit. N.J.S.A. 12:5-3.
Ward v. Department of Environmental Protection, 91 N.JJAR.2d 1
(EPE).

7:7E-7.3 Resort/recreational use

(a) Resort/recreation uses include the wide range of small
and large developments attracted to and often dependent upon
locations along the coast. These uses include hotels, motels,
marinas, boating facilities, campgrounds, amusement piers,
parks and recreational structures such as bathhouses, natural
areas, open space for active and passive recreation, and linear
paths for bicycling and jogging.
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(b) Standards relevant to recreation priority are as follows:

1. Each waterfront municipality should contain at least
one waterfront park on each body of water within the
municipality. Municipalities that do not currently provide,
or have active plans to provide, access to the water will not
be eligible for Green Acres or Shore Protection Bond
Funding.

2. Resort/recreation uses and commercial fisheries uses
shall have priority over all other uses in Monmouth, Ocean,
Atlantic, and Cape May counties with highest priority
reserved for those uses that serve a greater rather than a
lesser number of people, and those uses that provide facil-
ities for people of all ages and for people with physical
handicaps.

3. Rationale: See the OAL Note at the beginning of this
subchapter.

(c) Standards relevant to
developments are as follows:

recreation areas within

1. “Recreation areas” include a variety of types and
sizes of open space adequate to accommodate appropriate
recreational activities or facilities.

2. Appropriate recreation areas shall be incorporated in
the design of all residential, industrial and commercial
development to the maximum extent practicable, as neces-
sary to ensure that needed on-site recreation opportunities
will not be precluded by a lack of suitable open space. The
“maximum extent practicable” will be determined based on
guidelines of the Green Acres Program (N.J.S.A. 13:8A-1
et seq.) which consider the recreation resource supply and
demand, the natural characteristics of the site, and the
ability to identify a public agency or other organization
willing to manage, maintain and develop the open space as
a recreational resource. What is necessary will be
determined by consideration of recreation resource supply
and demand and municipal and county open space and
recreation master plans.

3. Rationale: See the OAL Note at the beginning of this
subchapter.

(d) Standards relevant to marinas are as follows:

1. Marina means any dock, pier, bulkhead, mooring or
similar structure or a collection of adjacent structures under
singular or related ownership providing permanent or semi-
permanent dockage to five or more vessels.

2. New marinas or expansion or renovation (including,
but not limited to, dredging, bulkhead construction and
reconstruction, and relocation of docks) of existing marinas
for recreational boating are conditionally acceptable if:

i.  The marina includes the development of an ap-
propriate mix of dry storage areas, public launching
facilities, berthing spaces, repair and maintenance facil-
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ities, and boating and hardware supply facilities, depend-
ing upon site conditions.

ii. The marina posts prominent signs indicating dis-
charges shall not be allowed within the basin and pro-
vides restrooms and marine septic disposal facilities for
wastewater disposal from boats. For marinas with dock-
age for 25 or more vessels or any on vessel with live-
aboard arrangement, adequate and conveniently located
pumpout stations shall be provided.

iii. Restrooms and at least one portable toilet empty-
ing receptacle shall be provided at a marina. The port-
able toilet emptying receptacle requirement may be sat-
isfied either by the installation of a receptacle device or
by the designation of either a pumpout or restroom facil-
ity for this use; and

(1) Discharge to a municipal or regional treatment
plant where practicable;

(2) Discharge to a subsurface sewerage disposal
system constructed in accordance with N.J.A.C. 7:9-2
and N.J.A.C. 7:7E-8.21; or

(3) Discharge to a holding tank with waste being
removed by a licensed septage hauler. A marina
employing this method shall maintain a record of
waste removal; and

iv. New marina facilities and expansions and reno-
vation of existing marinas shall provide public access in
accordance with the lands and waters subject to the
public trust rights rule, N.J.A.C. 7:7E-3.50, and the pub-
lic trust rights rule, N.J.A.C. 7:7E-8.11.

3. New marinas or boat launching facilities that provide
primarily for sail, oar or rental boating are encouraged.

4. Expansions of existing marinas shall be encouraged
by limiting non-water dependent land uses that preclude
support facilities for boating.

5. Publicly funded marinas shall be designed to be part
of multiple use parks, to the maximum extent practicable.

6. Recreational boating facilities are acceptable pro-
vided that they are designed and located in order to cause
minimum feasible interference with the commercial boat-
ing industry.

7. New marinas are encouraged to locate on filled
water’s edge sites, where minimal dredging is required.

8. Construction of new marinas within areas designated
by the Department as shellfish habitat is prohibited. Expan-
sions of existing marinas within shellfish habitat areas shall
comply with the standards of the Shellfish Habitat rule
(NJ.A.C. 7:7E-3.2) and Submerged Vegetation rule
(N.J.A.C. 7:7E-3.6).
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9. Marinas shall comply with the design standards set
forth in N.J.A.C. 7:7E-7.3A to the maximum extent prac-
ticable.

10. In addition to complying with all other applicable
portions of these rules, all new, expanded and renovated
boat mooring facilities with five or more slips which are
located on any portion of the Navesink River, Shrewsbury
River or Manasquan River (upstream of the Route 35
Bridge) or the St. George’s Thorofare shall meet the con-
ditions in (d)10i through iii below. Renovation shall in-
clude complete or partial alteration of any portion of a
structure, including construction, reconstruction of or relo-
cation of existing docks, piers, moorings and bulkheads
and dredging. The conditions are:

i. A pumpout facility shall be constructed and
maintained at those facilities at which boats over 24 feet
in length or those with on-board septic facilities (heads)
shall be docked. All other facilities shall construct and
maintain on site marine septic disposal facilities;

ii. No pressure treated lumber or other lumber
treated with any other substance shall be used in any
portion of the project. This restriction applies only to
bulkhead sheathing and planking, and dock planking,
and does not apply to pilings. In addition, this restriction
does not apply to any construction upland of the mean
high water line; and

iii. The applicant and/or property owner shall fi-
nance monthly sampling and testing of fecal coliform
levels per milliliter of water at five locations selected by
the Department in the water in which the project is
located. Testing shall be performed by a State-certified
laboratory and shall be conducted beginning in the first
month following the mooring of vessels and monthly
thereafter for two full seasons of operation (that is, May
1 through October 31). The monitoring shall occur on
the day of the month selected by the Department and no
advance notice of the sampling day shall be given to the
property-owner. Results of the monitoring shall be
provided to the Department and the property-owner in
writing by the laboratory within 10 calender days after
the date of sampling.

(1) The State-certified laboratory shall determine
the pre-construction median level of fecal coliform in
the water at each of the Department selected test sites
at the applicant’s expense, and advise the Department
and the applicant in writing of these results within 10
calender days after the date of sampling. If any post-
construction test at any single site yields fecal coli-
form levels which exceed the pre-construction reading
at that site by 100 percent, the property owner shall
allow Department personnel access to the property
during day-light hours to assess whether the operation
of the project is causing or contributing to the elevated
reading.



