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B I L L  O F  C O M P L A I N T .

( F i l e d  J u n e  3d , 19 16 .)

I n  C h a n c e r y  of  N e w  Je rs e y .
T o  the H o n o r a b le  E d w in  R o b e r t  W a lk e r , C han -

c e l lo r  o f  the State o f  N e w  J e r s e y :

T h e  co m p la in a n t, Po s t a l  T e l e g r a p h -Ca b l e  
C o m p a n y  of  N e w  J e r s e y , r e s p e c t fu lly  shows 
th a t :

1. — C o m p la in a n t  is a c o r p o r a t io n  d u ly  organ -
iz e d  and e x is t in g  u n d e r  the law s o f  the State o f 
N e w  J ersey , w ith  its p r in c ip a l  o ff ice  in  said  State 
at N o .  99  M o n t g o m e r y  S treet, J e rs e y  C ity .

2. — T h e  D e la w a r e , L a ck a w a n n a  &  W estern  
R a i lr o a d  C o m p a n y  is a c o r p o r a t io n  d u ly  organ -
iz e d  an d  e x is t in g  u n d e r  the law s o f  the C o m m o n -
w e a lth  o f  P e n n sy lv a n ia ; T h e  B o a r d  o f  C hosen 
F r e e h o ld e r s  o f  the C o u n ty  o f  P a ssa ic  is a body 
p o l i t ic  and c o r p o r a te  u n d e r  the la w s o f  the State 
o f  N e w  J e r s e y ; T h e  In h a b ita n ts  o f  the T o w n sh ip  
o f  A c q u a ck a n o n k , in  the C o u n ty  o f  P assaic, is a 
b o d y  p o l i t ic  and c o r p o r a te  u n d e r  the law s o f  the 
State o f  N e w  Jersey .

3. — C o m p la in a n t  is a te le g r a p h  co m p a n y , and 
has b een  f o r  m a n y  years, and s in ce  its orga n iza tion  
has co n t in u o u s ly  been  e n g a g e d  in the w o r k  o f  con -
s tru ction  and o p e r a t io n  o f  te le g r a p h  lines fo r  the 
ra p id  d issem in a tion  o f  in te llig e n ce , and has con -
stru cted  and a cq u ire d  a co n tin u o u s  system  o f  tel-
e g r a p h  lin es w h ic h  n o w  ex ten d  th ro u g h o u t  sev-
e ra l o f  the U n ite d  States, and in  its arrangem ent, 
and co n n e c t io n  w ith  o th e r  te le g r a p h  com panies, 
th r o u g h o u t  a ll o f  the states and te rr ito r ie s  o f  the 
U n ite d  States and in to  fo r e ig n  c o u n tr ie s ; that at 
p resen t its sa id  system  o f  te le g r a p h  lines operated  
and c o n tr o l le d  b y  it, as a fo re sa id , c o m p r ise  m any 
thou san ds o f  m ile s  o f  p o le s  and ca b les  and w ires; 
that u p o n  the sa id  system  o f  te le g r a p h  lines it has 
m a n y  th ou sa n d  o ffices  and transm its thousands o f
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m essages f o r  the p u b lic  and f o r  the G o v e r n m e n t  
o f the U n ited  States and f o r  fo r e ig n  c o u n tr ie s ; that 
said system  o f  lines has been  b u ilt  u p  so as to c o n -
nect w ith  and be  la r g e ly  o p e ra te d  fr o m  the c e n -
tral o ffice , and that the said  lines rad ia te  th e r e fr o m  
to all the im p o rta n t  c it ies  and c o m m e r c ia l  cen tres 
and to m a n y  tow n s and v il la g e s  in  the U n ite d  
States and N o r t h  A m e r ic a , and la n d  lines to a ll the 
im portant c o m m e r c ia l  cen tres o f  this c o u n try  and ^ q  
the con tin en t o f  E u r o p e , and th ro u g h  lin es th ere  
situated to a ll parts o f  the w o r ld ;  that a m o n g  the 
lines o f  te le g ra p h  fo r m in g  an im p o rta n t  p a rt o f  
said system , and co n n e c te d  w ith  its m a in  o ffice , as 
a foresaid , is a lin e  e x te n d in g  th ro u g h  the C o u n ty  
o f P assaic, in the sa id  State o f  N e w  J ersey , and 
through  the T o w n s h ip  o f  A c q u a ck a n o n k , in said  
county and state.

4. — T h a t  the said last m e n tio n e d  lin es  passin g  
through  the C o u n ty  o f  P assa ic  and the T o w n s h ip  
of A c q u a ck a n o n k  are b u ilt  a lo n g  and u p o n  the 
pu blic  h ig h w a y s  o f  the State o f  N e w  J ersey , 
am ong oth ers u p on  the p u b lic  h ig h w a y  k n ow n  and 
designated as R iv e r  R o a d , at D e la w a n n a , in said  
T o w n sh ip  o f  A c q u a ck a n o n k , C o u n ty  o f  P assa ic, 
at and near the in tersection  o f  said h ig h w a y  w ith  
the ra ilro a d  tracks o r  r ig h t o f  w a y  o f  T h e  D e la -
ware, L a ck a w a n n a  &  W e s te rn  R a i lr o a d  C o m p a n y , 
upon w h ic h  said  c o m p la in a n t  has a cq u ire d  the 
right and p r iv i le g e  o f  c o n s tru ct in g  and m a in ta in -
ing its said  lines and e re c t in g  its said ' p o le s  n eces- 30 
sary to the m a in ten a n ce  th e re o f.

5. — T h a t  b y  v ir tu e  o f  said  r ig h t  and p r iv ile g e s  
thereunto b e lo n g in g , said  c o m p la in a n t  co n stru cte d  
and has s in ce  m a in ta in ed  and is n o w  m a in ta in in g  
its th rou g h  lin e  o r  system  o f  te le g ra p h  in, across 
and u p on  said  p u b lic  h ig h w a y  in said  T o w n s h ip  
of A cq u a ck a n o n k , P assa ic  C o u n ty , N e w  J ersey , 
and e s p e c ia lly  at and n ear the in tersection  o f  sa id  
h ighw ay w ith  the ra ilro a d  tracks o r  r ig h t  o f  w a y  
of said T h e  D e la w a r e , L a ck a w a n n a  &  W e s te r n
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R a ilr o a d  C o m p a n y , at D e la w a n n a , a fo re sa id , and 
has co n s tru cte d  and e re cte d  sev era l p o le s  and 
stru n g  w ire s  and o th e r  n ecessary  a p p lia n ce s  there-
on , w h ic h  h a v e  f o r  a lo n g  tim e, to w it , f o r  a num -
b e r  o f  years last past, b een  m a in ta in e d  and used 
b y  sa id  c o m p la in a n t  in  its sa id  te le g r a p h  business 
as a th ro u g h  lin e  o r  system  fr o m  p o in ts  in  N e w  
J e rse y  to o th e r  states o f  the U n ite d  States, and 
fr o m  p o in ts  in  o th e r  states o f  the U n ite d  States to 
p o in ts  in  N e w  J ersey , and to p o in ts  in  o th e r  states 
o f  the U n ite d  States, and fr o m  p o in ts  in  the U nited  
States o v e r  sa id  lines, and th r o u g h  and b y  its con -
n ection s  w ith  v a r io u s  o th e r  te le g r a p h  com p an ies 
and lines, to fo r e ig n  cou n tr ies , and a ll the cou n -
tries o f  the w o r ld .

6 .— T h e  C o n g re ss  o f  the U n ite d  States passed 
an A c t ,  a p p r o v e d  J u ly  24th , 1866, e n tit led  “ A n  act 
to a id  in  the co n s tru ct io n  o f  te le g r a p h  lines and to 
secu re  to the g o v e rn m e n t  the use o f  the sam e for  
p osta l, m ilita r y  and o th e r  p u rp o se s ,”  and the first 
section  o f  sa id  act is as f o l lo w s :

“ T h a t  any te le g r a p h  c o m p a n y  n o w  organ -
iz e d , o r  w h ic h  m a y  h e re a fte r  b e  org a n ized , 
u n d e r  the law s o f  any state, sh a ll have the 
r ig h t  to con stru ct, m a in ta in  and op e ra te  tel-
e g r a p h  lin es th ro u g h  and o v e r  any portion  
o f  the p u b lic  d o m a in  o f  the .U n ited  States, 
o v e r  and a lo n g  any o f  the m ilita r y  o r  post 
roads o f  the U n ite d  States w h ic h  h ave  been 
o r  m a y 'h e r e a f t e r  b e  d e c la r e d  such  b y  law, 
and o v e r , u n d e r  o r  across the n avigab le  
stream s o r  w aters  o f  the U n ite d  S tates; but 
such  lines o f  te le g r a p h  sh a ll b e  so constructed  
and m a in ta in e d  as n ot to o b s tru ct  the navi-
g a tio n  o f  such  stream s and w aters , o r  to inter-
fe r e  w ith  the o r d in a r y  tra v e l on  such  m ili-
ta ry  o r  p ost ro a d s .”

T h e  se con d  section  o f  sa id  A c t  is as fo l lo w s : 
“ T h a t  te le g r a p h ic  c o m m u n ic a t io n  between 

the sev era l d ep a rtm en ts  o f  the G overn m en t
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and th e ir  o ffice rs  and agents, w il l ,  in th e ir  
transm ission  o v e r  the lines o f  any such  te le -
g ra p h  co m p a n y , h a ve  p r io r ity  o v e r  a ll o ff ie r  
business, and sh a ll be sent at rates to be  an -
n u a lly  fix ed  b y  the P o s tm a s te r -G e n e r a l.”

T h e  th ird  section  o f  sa id  A c t  is a s * fo llo w s :
“ T h a t  the r igh ts and p r iv ile g e s  h ereb y  

g ra n ted  sh a ll n ot be  tra n s fe rre d  b y  an y  c o m -
p a n y  a ct in g  u n d e r  this act to any o th e r  c o r -
p o ra tio n , a ssocia tion  o r  p e r s o n ; p r o v id e d , ^ 0  
h o w e v e r , that the U n ite d  States m ay , at any 
tim e a fte r  the e x p ira t io n  o f  five  years fr o m  
the da te  o f  the passage o f  this act, f o r  p o s -
tal, m ilita r y  o r  o th e r  p u rp oses , p u rch a se  ali 
the te le g r a p h  lines, p r o p e r ty  and e ffects  o f  
any and a ll o f  sa id  com p an ies ', at an a p p ra is  d 
v a lu e  to be  a scerta in ed  b y  five  co m p e te n t, d is -
in terested  persons, tw o  o f  w h o m  sh a ll be  se-
le c te d  b y  the P o s tm a ste r -G e n e ra l o f  the 
U n ited  States, tw o  b y  the c o m p a n y  in terested , g o  
and on e  b y  the fo u r  so p r e v io u s ly  se le c te d .”

T h e  fo u r th  section  o f  sa id  A c t  is as fo l lo w s :
“ T h a t  b e fo r e  any te le g ra p h  c o m p a n y  shall 

e x e rc ise  any o f  the p o w e rs  o r  p r iv ile g e s  c o n -
fe r re d  b y  this A c t ,  su ch  c o m p a n y  sh a ll file  
th e ir  w r itte n  a cce p ta n ce  w ith  the P ostm aster- 
G e n e ra l o f  the restr iction s  and o b lig a t io n s  re -
q u ire d  b y  this A c t . ”

7 “ C o m p la in a n t , c o m p ly in g  w ith  the p r o v is io n  
of said A c t  o f  C on g ress , has d u ly  file d  its w ritten  
acceptance w ith  the P o s tm a ste r -G e n e ra l o f  the ^ 
U nited States o f  the restr iction s  and o b lig a t io n s  o f  
the said A c t ,  and th e re u p o n  b e ca m e  and is en ti-
tled to a ll the righ ts  and p r iv ile g e s  c o n fe r r e d  b y  
said A c t  and b u rd e n e d  w ith  a ll the o b lig a t io n s  im -
posed th e r e b y ; and has, s in ce  the fi l in g  o f  its said 
acceptance, fu l ly  p e r fo r m e d , and at the presen t 
time is p e r fo r m in g , • a ll the o b lig a t io n s  and re -
quirem ents o f  sa id  A c t ,  and has c a r r ie d  u p o n  its 
lines o f  te le g ra p h  m essages f o r  the G o v e r n m e n t
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o f  the U n ite d  States and f o r  the severa l depart-
m ents th e r e o f, g iv in g  the sam e p r io r it y  o v e r  all 
o th e r  business, and at rates a n n u a lly  fix ed  by  the 
P o s tm a ste r -G e n e ra l, w h ic h  rates h a v e  been  m uch 
less than the o r d in a r y  rea son a b le  rates ch a rg e d  to 
and p a id  b y  in d iv id u a ls  and the p u b lic  fo r  the 
tran sm ission  o f  lik e  m essages and co m m u n ica -
t ion s?

8. — C o m p la in a n t , s in ce  its a cce p ta n ce  o f  the 
bu rd en s, restr iction s  and o b lig a t io n s  o f  the A c t  o f 
C o n g re ss  o f  J u ly  24th , 1866, a fo re sa id , has con -
stru cted  its lines a lo n g  and u p o n  the h ig h w a y s  o f 
the d iffe re n t  states o f  the U n ite d  States, and along 
and u p o n  the streets o f  d iffe re n t  m u n icip a lities  
th r o u g h o u t  the U n ite d  States u n d e r  c la im  o f  right 
d e r iv e d  fr o m  the a fo re sa id  g ra n t b y  C on gress , and 
the r ig h t  to use and o c c u p y  sa id  h ig h w a y s  o f  the 
d iffe re n t  states and m u n ic ip a lit ie s  as m ilita ry  and 
p ost roads o f  the U n ite d  States u n d e r  and b y  vir-

or j tue o f  sa id  g ra n t has m a n y  tim es b een  a ffirm ed by 
U state and fe d e ra l c o u r ts ; that m a n y  o f  the poles 

and w ire s  on  the lines o f  c o m p la in a n t  w h ic h  pass 
h tro u g h  sa id  T o w n s h ip  o f  A c q u a ck a n o n k , C ounty 
o f  P assa ic , are lo ca te d  on  such  p u b lic  post roads 
and h ig h w a y s , and that the p a rt o f  sa id  poles  and 
lines lo c a te d  at and near the in tersection  o f  said 
R iv e ^  R o a d  w ith  the track s o r  r ig h t  o f  w a y  o f  said 
T h e  D e la w a r e , L a ck a w a n n a  &  W e s te r n  R a ilroa d  
C o m p a n y , o f  D e la w a n n a , a fo re sa id , in said  T ow n -

0 sh ip  o f  A c q u a ck a n o n k , C o u n ty  o f  P assaic, are a 
co n tin u a tio n  o f  its lines so lo c a te d  u p o n  said post 
roads and h ig h w a y s  u n d e r  and b y  v ir tu e  o f  said 
A c t  o f  C on g ress , and u p o n  and o v e r  w h ic h  it trans-
m its m essages fo r  the ‘G o v e r n m e n t  o f  the U nited 
States in a c c o rd a n c e  w ith  its a g reem en t and ac-
ce p ta n ce  o f  the sam e.

9 . — T h e  C on g re ss  o f  the U n ite d  States passed an 
A c t ,  a p p r o v e d  M a r c h  1st, 1884, w h ic h  appears 
in V o l .  23 o f  the U n ite d  States Statutes at Large, 
at p a g e  3, d e fin in g  p ost roads as f o l lo w s :
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“ T h a t  a ll p u b lic  roads and h ig h w a y s  w h ile  
k ep t up  and m a in ta in e d  as such , are h e re b y  
d e c la re d  to be  p ost rou tes .”

10. — C o m p la in a n t  avers that said  T h e  D e la -
ware, L a ck a w a n n a  &  W e s te r n  R a i lr o a d  C o m p a n y ,
T h e  B o a rd  o f  C h o se n  F re e h o ld e r s  o f  the C o u n ty  
o f P assaic, and T h e  In h a b ita n ts  o f  the T o w n s h ip  
o f A c q u a ck a n o n k , in the C o u n ty  o f  P assa ic , o r  
some on e  o r  m o re , o r  a ll o f  them , are a b ou t to 
com m en ce , o r  h a ve  a lre a d y  c o m m e n c e d , w o r k  at -[q  
and near said  p o in t  o f  in tersection  o f  said  R iv e r  
R oad  w ith  the tracks o r  r ig h t  o f  w a y  o f  sa id  T h e  
D elaw are , L a ck a w a n n a  &  W e s te r n  R a i lr o a d  C o m -
pany, at D e la w a n n a , in the T o w n s h ip  o f  A c q u a c k -
anonk, C o u n ty  o f  P assa ic , to ch a n g e  the g ra d e  o f  
said h ig h w a y  and to d ep ress  the sam e so that it 
w ill run u n d ern ea th  said  ra ilro a d  stracks o r  r ig h t
of w a y  o f  sa id  ra ilro a d  co m p a n y , and are th rea t-
ening to, and w il l ,  unless restra in ed  b y  this H o n -
orable C o u rt , cu t  d o w n , re m o v e  and d e s tro y  the 2 0  
poles and lines o f  c o m p la in a n t  lo ca te d  u p o n  raid 
pu blic  road  o r  h ig h w a y , and e s p e c ia lly  at and near 
said p o in t  o f  in tersection  o f  sa id  p u b lic  road  o r  
h ighw ay w ith  the ra ilro a d  tracks o r  r ig h t  o f  w a y  
of said ra ilro a d  c o m p a n y ; and th e re b y  in ju re , d e -
stroy and in te r fe re  w ith  the business o f  c o m p la in -
ant in and u p o n  its th ro u g h  system  o f  te le g ra p h  
lines, o f  w h ic h  the said  lines u p o n  said  p u b lic  road 
or h ig h w a y  are a part, and th e re b y  cause it ir r e -
parable in ju ry ,

11. — In  ten d er  co n s id e ra t io n  w h e r e o f , and fo r -  , 
asmuch as c o m p la in a n t  is w ith o u t  ad equ a te  re m -
edy in the p rem ises  b y  the strict ru les o f  the c o m -
mon law , and w ith o u t  the a id  and in terv en tion  o f  
this H o n o r a b le  C o u rt , w h e re  m atters o f  this k ind 
are p a r t ic u la r ly  c o g n iz a b le  and re lie v a b le , to the 
end th e re fo re  that the said  d e fen d a n ts , T h e  D e la -
ware, L a ck a w a n n a  &  W e s te r n  R a i lr o a d  C o m p a n y ,
The B o a rd  o f  C h o se n  F re e h o ld e r s  o f  the C o u n ty  
of P assaic, and T h e  In h a b ita n ts  o f  the T o w n s h ip
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o f  A c q u a ck a n o n k , in the C o u n ty  o f  P assa ic, and 
ea ch  o f  th em , m ay , b u t w ith o u t  oa th , fu ll ,  true and 
p e r fe c t  a n d -d is tin c t  an sw er m a k e  to a ll and every 
o f  the m atters a fo re sa id , and that a p erm an en t in-
ju n c t io n  m a y  issue fr o m  and u n d e r  the seal o f  this 
H o n o r a b le  C o u r t  restra in in g  sa id  d e fen d a n ts, and 
ea ch  and e v e ry  o f  th em , fr o m  in any m an n er cut-
t in g  d o w n , e x ca v a tin g  a rou n d  and u n d e r  so as to 
in te r fe re  w ith  the s u p p o r t  o f ,  r e m o v in g  o r  de- 
s tro y in g  the p o le s  and lines o r  any o r  any part or 
p o r t io n  th e r e o f o f  c o m p la in a n t  lo c a te d  u p on  said 
p u b h c  road  o r  h ig h w a y , and e s p e c ia lly  at and 
near sa id  p o in t  o f  in tersection  o f  sa id  p u b lic  road 
o r  h ig h w a y  w ith  the ra ilro a d  tracks o r  righ t o f 
w a y  o f  sa id  T h e  D e la w a r e , L a ck a w a n n a  &  W est-
ern  R a ilr o a d  C o m p a n y , at an y  t im e  hereafter 
w h d e  sa id  in ju n ct io n  m a y  rem a in  in fo r c e , and re-
stra in in g  sa id  d e fen d a n ts , and ea ch  and every  o f 
them , fr o m  in any w a y  im p e d in g , b lo c k in g , injur- 

2 q  in g , d e s tro y in g  o r  in te r fe r in g  w ith  the business of 
c o m p la in a n t  in and u p o n  its th ro u g h  system  o f  tel- 
e g r a o h  lines a fo re sa id , w h ile  said  in ju n ctio n  may 
rem a in  irr fo r c e , and that m ea n tim e  and until the 
g ra n tin g  o f  such  in ju n ct io n  b y  this H o n o ra b le  
C o u rt , sa id  d e fen d a n ts , and each  o f  them , their re-
sp e c tiv e  agents, o fficers , e m p lo y e s , servants and 
co n tra cto rs , m a y  b e  restra in ed  b y  o r d e r  o r  in jun c-
tion  o f  this H o n o r a b le  C o u r t  fr o m  any and all 
a ction  w h a tso e v e r  te n d in g  to so cu tt in g  dow n , ex- 
r a v a tin g  a rou n d  and u n d er , r e m o v in g  o r  destrov- 

°  in g  sa id  p o le s  and lines o r  any p a rt  o r  portion 
th e re o f, and fr o m  in any w a y  w h a tso e v e r  im p ed -
ing, b lo c k in g , in ju r in g , d e s tro y in g  o r  in terferin g  
w ith  the business o f  c o m p la in a n t  as a foresa id , and 
that c o m p la in a n t  m a y  h a ve  such  o th e r  and fu r-
th er  r e l ie f  in the p rem ises  as the n atu re  o f  the c ir -
cu m stan ces  sh a ll req u ire , and to y o u r  H o n o r  shah 
d e e m  m eet.

M a y  it p lease  y o u r  H o n o r , the prem ises  consid-
ered , to g ra n t to c o m p la in a n t  n ot o n ly  the State’s
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w rit o f  in ju n ct io n , issu in g  o u t  o f  and u n d e r  the 
seal o f  this H o n o r a b le  C o u rt , to be  d ire c te d  to 
the said T h e  D e la w a r e , L a ck a w a n n a  &  W e ste rn  
R a ilroa d  C o m p a n y , T h e  B o a rd  o f  C h o se n  F r e e -
holders o f  the C o u n ty  o f  P assa ic , and T h e  I n h a b -
itants o f  the T o w n s h ip  o f  A c q u a ck a n o n k , in the 
C ounty o f  P assa ic, th e ir  re sp e ctiv e  agents, o fficers , 
em ployes, servants and con tra cto rs , restra in in g  
and e n jo in in g  th em , and ea ch  and e v e ry  o f  them , 
from  in an y  w a y  cu tt in g  d o w n , e x c a v a tin g  a rou n d  j q  
and u n der, r e m o v in g  o r  d e s tro y in g  sa id  p o le s  and 
lines, o r  any p a rt  o r  p o r t io n  th e re o f, o f  c o m p la in -
ant, at, u p o n  o r  n ea r sa id  p u b lic  roa d  o r  h ig h w a y , 
at and n ear said  p o in t  o f  in tersection  o f  sa id  R iv e r  
Road w ith  the ra ilro a d  track s o r  r ig h t  o f  w a y  o f  
said ra ilro a d  co m p a n y , at D e la w a n n a , a fo re sa id , 
and fro m  in an y  w a y  w h a tso e v e r  im p e d in g , b lo c k -
ing^ in ju r in g , d e s tro y in g  o r  in te r fe r in g  w ith  the 
business and usu al o c c u p a t io n  o f  c o m p la in a n t  in 
transm itting in te llig e n ce  b y  m eans o f  te le g ra p h  2 0  
messages, as a fo re sa id , and also  the S ta te ’ s w r it  o f  
subpoena issu in g  o u t  o f  and u n d e r  the seal o f  this 
H on ora b le  C o u r t , to be d ire c te d  to the sa id  d e -
fendants, T h e  D e la w a r e , L a ck a w a n n a  &  W e s te rn  
R ailroad  C o m p a n y , T h e  B o a rd  o f  C h o se n  F r e e -
holders o f  the C o u n ty  o f  P assa ic , and T h e  I n h a b -
itants o f  the T o w n s h ip  o f  A c q u a ck a n o n k , in the 
County o f  P assa ic , th ere in  and th e re b y  c o m m a n d -
ing them , and e a ch  o f  them , on  a ce rta in  d a y  and 
under a ce rta in  p e n a lty  th ere in  to b e  ex p ressed , to q n  
be and a p p e a r  b e fo r e  y o u r  H o n o r  and this H o n o r -  
able C ou rt , then  and th ere  to an sw er the p rem ises , 
and to stand to and a b id e  b y  and p e r fo r m  such  d e -
cree th erein  as to y o u r  H o n o r  sh a ll seem  m eet.

I2-— C o m p la in a n t , as in d u ty  b o u n d , w i l l  e v e r  
pray, etc.

V R E D E N B U R G H ,  W A L L  &  C A R E Y ,  
S o lic ito r s  fo r  C o m p la in a n t . 

J O H N  A . H A R T P E N C E ,
O f  C o u n se l w ith  C o m p la in a n t .
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A N S W E R  O F  D E F E N D A N T  R A I L R O A D  
C O M P A N Y .

( F i l e d  O c to b e r  16, 1916 .)

T h is  d e fe n d a n t, T h e  D e la w a r e , L a ck a w a n n a  & 
W e s te r n  R a i lr o a d ' C o m p a n y , answ ers the com -
p la in a n t ’ s b i l l  o f  c o m p la in t  as f o l lo w s :

1.— It  ad m its  the a lle g a tio n s  co n ta in e d  in P ar-
a g ra p h  “ 1”  o f  sa id  co m p la in t .

■iQ 2.— It  ad m its  the a lle g a tio n s  co n ta in e d  in P ar-
a g ra p h  “ 2”  o f  sa id  c o m p la in t  in so fa r  as they re-
fe r  to this d e fen d a n t.

3. — I t  h as n o  k n o w le d g e  o r  in fo r m a tio n  suffi-
c ie n t  to fo r m  a b e l ie f  as to the tru th  o f  the alle-
ga tion s  co n ta in e d  in P a r a g r a p h  “ 3”  and “ 4 ”  of 
sa id  co m p la in t , and in so fa r  as th ey  shall be 
d e e m e d  m a teria l, it d em a n d s  that com p la in an t 
d u ly  p r o v e  the sam e.

4 . — A n s w e r in g  P a r a g r a p h  “ 5”  o f  sa id  com - 
OQ p la in t, this d e fe n d a n t  ad m its  that the co m p la in -

ant has co n stru cte d  and m a in ta in ed , and is. now 
m a in ta in in g , a lin e  o r  system  o f  te le g ra p h  in, 
across and u p o n  said  R iv e r  R o a d  in sa id  T ow n sh ip  
o f  A c q u a ck a n o n k , and e s p e c ia lly  at and near the 
in tersection  o f  . sa id  h ig h w a y  w ith  the tracks or 
r ig h t  o f  w a y  o f  this d e fen d a n t, at D e la w a n n a , in 
sa id  to w n sh ip , and has co n stru cte d  and erected 
severa l p o le s  and stru n g  w ire s  and o th e r  neces-
sary  a p p lia n ce s  th ereon , w h ic h  h a ve  fo r  a long

~ tim e, to  w it , f o r  a n u m b e r  o f  years last past, been 
m a in ta in ed  and used  b y  sa id  co m p la in a n t  in its 
te le g ra p h  business. E x c e p t  as h e r e in b e fo r e  ad-
m itted , this d e fe n d a n t  has no k n o w le d g e  o r  in for-
m ation  su ffic ien t to fo r m  a b e l ie f  as to the truth o f 
the a lleg a tion s  co n ta in e d  in sa id  P a ra g ra p h  “ ç.”  
and in so fa r  as th ey  sh a ll b e  d e e m e d  m ateria l, it 
d em a n d s  that the c o m p la in a n t  d u ly  p ro v e  the 
sam e.

c;.— I t  ad m its  the a lle g a tio n s  co n ta in e d  in Par-
a g ra p h  “ 6 ”  o f  said  co m p la in t .
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6. I t  has n o  k n o w le d g e  o r  in fo r m a tio n  su ffi-
cient to fo r m  a b e l ie f  as to the tru th  o f  the a l le -
gations co n ta in e d  in P a ra g ra p h s  “ 7 ”  and “ 8 ”  o f  
said co m p la in t , and in  so fa r  as th ey  sh a ll be  
deem ed m a teria l, it d em a n d s  that c o m p la in a n t  
du ly p r o v e  the sam e.

7- I t  ad m its  the a lle g a tio n s  co n ta in e d  in P a r -
agraph “ 9 ”  o f  sa id  co m p la in t .

8*7 I t  ad m its  so m u ch  o f  P a r a g r a p h  “ 10”  as a l-
leges as f o l l o w s :  1 0

“ C o m p la in a n t  avers that sa id  T h e  D e lo -  
w are , L a ck a w a n n a  and W e s te r n  R a i lr o a d  
C o m p a n y , T h e  B o a rd  o f  C h o se n  F re e h o ld e r s  
o f  the C o u n ty  o f  P assa ic , and T h e  I n h a b i-
tants o f  the T o w n s h ip  o f  A c q u a ck a n o n k , in 
the C o u n ty  o f  P assa ic , o r  som e on e  o r  m o re , 
o r  a ll o f  th em , are a b ou t to c o m m e n c e , o r  
h ave  a lre a d y  c o m m e n c e d , w o r k  at and n ear 
said p o in t  o f  in tersection  o f  sa id  R iv e r  R o a d  
w ith  the tracks o r  r ig h t  o f  w a y  o f  sa id  T h e  2 0  
D e la w a r e , L a ck a w a n n a  &  W e s te rn  R a ilr o a d  
C o m p a n y , at D e la w a n n a , in the T o w n s h ip  o f  
A c q u a ck a n o n k , C o u n ty  o f  P assa ic , to ch a n g e  
the g ra d e  o f  sa id  h ig h w a y  and to d ep ress  the 
sam e so that it w i l l  run u n d ern ea th  sa id  r a il-
road  track s o r  r ig h t  o f  w a y  o f  said  ra ilro a d  
c o m p a n y .”

It den ies the re m a in in g  a lleg a tion s  in said  P a r -
agraph “ 10”  con ta in e d , e x c e p t  as h e r e in a fte r  a d -
mitted in this an sw er. 30

F u rth er  a n sw e rin g  said  c o m p la in t  this d e fe n d -
ant says :

9 — T h e  p u b lic  h ig h w a y  in the T o w n s h ip  o f  
A cqu ack an on k , C o u n ty  o f  P assa ic  and State o f  
N ew  Jersey , k n ow n  as R iv e r  R o a d , is u n d e r  the 
custody and co n tro l o f  the B oa rd  o f  C h osen  F r e e -
holders o f  the C o u n ty  o f  P assa ic , d e fe n d a n t  h e r e -
in, and is m a in ta in ed  at the exp en se  o f  the C o u n tv  
of Passaic.
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I O — O n  o r  a b ou t A u g u s t  26, i 9 i 5j un(ie r  au-
th o r ity  o f  an A c t  o f  the L e g is la tu re  o f  N e w  Jer-
sey, en tit led  “ A n  A c t  C o n c e r n in g  R a ilro a d s  (R e -
v is io n  o f  1 9 0 3 )» ”  ^ e  sam e b e in g  C h a p te r  257 of 
the L a w s  o f  1903, it en tered  in to  a ce rta in  contract 
in  w r it in g  w ith  d e fen d a n ts , B o a r d  o f  C h osen  F ree-
h o ld e rs  o f  the C o u n ty  o f  P assa ic  and T h e  T o w n -
sh ip  o f  A c q u a c k a n o n k , in  the C o u n ty  o f  Passaic, 
p r o v id in g , a m o n g  o th e r  th in gs, f o r  the elim ina- 

i n  tion  o f  the g ra d e  cro ss in g  o f  its ra ilro a d  tracks 
1U and the said  R iv e r  R o a d , at D e la w a n n a , in said 

T o w n s h ip , and the su bstitu tion  o f  an undergrade 
cro ss in g  in  lie u  th e r e o f, in  a c c o rd a n c e  w ith  a cer-
tain  p la n  th ere to  a n n exed . S a id  con tra ct  pro-
v id e s , in  part, as fo l lo w s :

“ T h e  g ra d e  o f  R iv e r  R o a d  sh a ll be de-
p ressed  so as to pass ben eath  the tracks o f  the 
r a ilro a d  and the track s o f  the ra ilro a d  shall 
b e  c a r r ie d  across sa id  road  a b o v e  the grade 
th e r e o f u p o n  a c o n cre te  b r id g e  w ith  tight 
floor , h a v in g  a m in im u m  c le a ra n ce  above the 
ro a d w a y  o f  th irteen  (1 3 )  feet, as show n upon
sa id  p la n .”  .

“ T h e  co u n ty  and the to w n sh ip  shall take
a ll n ecessary  a ction  to  p r o m p t ly  secure the 
re m o v a l o r  re lo ca t io n , as o c ca s io n  m ay re-
q u ire , o f  any gas o r  w a te r  p ip e s , o r  oth er sub-
s u r fa ce  co n d u its , o r  any te le g ra p h , telephone 
o r  o th e r  a er ia l lines, the re m o v a l o r  reloca-
tion  o f  w h ic h  sh a ll b e  n ecessitated  b y  the work 

3 0  to b e  d o n e  u n d e r  th is a g re e m e n t.”
“ T h e  co u n ty  and the tow n sh ip  shall 

p r o m p t ly  take a ll o ff ic ia l o r  o th e r  action  (in -
c lu d in g  the passage o f  o rd in a n ce s  and resolu-
t io n s ) n ecessary  to ca r ry  ou t o r  e ffectuate the 
p ro v is io n s  o f  th is ag reem en t, o r  to facilitate 
the d o in g  o f  the w o r k  h e re in  p r o v id e d  for. 

u — P u rsu a n t to the p ro v is io n s  o f  said contract 
sa id  B o a r d  o f  C h o se n  F r e e h o ld e r s  o f  the Countv 
o f  P assa ic , b y  re so lu tio n  d u ly  passed on  M arch
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1, 1916, c h a n g e d  the g ra d e  o f  sa id  R iv e r  R o a d  
and fix ed  and esta b lish ed  the sam e in a c c o rd a n c e  
w ith  the p r o fi le  th e r e o f sh ow n  u p o n  sa id  p lan , 
and on  A p r i l  18, 1916, the said  T o w n s h ip  o t  A c -  
qu ack an on k , b y  its T o w n s h ip  C o m m itte e , passed  
an o rd in a n ce  c h a n g in g  the g ra d e  o f  sa id  R iv e r  
R o a d  and fix in g  and e sta b lish in g  the sam e in a c -
co rd a n ce  w ith  the g ra d e  lin e  fix ed  and esta b lish ed  
by said  reso lu tio n  o f  d e fe n d a n t  B o a rd  o f  C h osen  
F re e h o ld e rs . - .q

12. — U n d e r  sa id  co n tra ct  this d e fen d a n ts  is o b -
liga ted  to d o  a ll w o r k  n ecessary  to d ep ress  said 
R iv e r  R o a d  so as to pass the sam e ben eath  the 
tracks o f  its ra ilro a d  and to a lter the sam e so that 
the g ra d e  lin e  o f  sa id  road  w il l  c o n fo r m  to that 
fixed and esta b lish ed  b y  said reso lu tion  and o r d i -
nance.

13. — A  p a rt o f  the n ecessary  w o r k  in v o lv e d  in 
the d e p re ss io n  o f  sa id  R iv e r  R o a d  and the ch a n g e
o f  its g r a d e  as a fo re sa id , in c lu d e s  the e x ca v a tio n  2 0  
from  w ith in  its s ide  lines o f  la rg e  qu an tities  o 7 
earth, r o ck  and o th e r  m atter, w h ic h  w o r k  this d e -
fendant c o m m e n c e d  to d o  severa l w eek s  p r io r  to 
the f i lin g  o f  the b i l l  o f  c o m p la in t  in this cau se  and 
has s in ce  co n t in u o u s ly  been  e n g a g e d  in d o in g .

14. — A t  and fo r  a lo n g  tim e  p r io r  to the fi l in g  
o f the b i l l  o f  c o m p la in t  in this cause the te le g ra p h  
poles and lines re fe r re d  to in the 10th p a ra g ra p h  
o f  said b i l l  o f  c o m p la in t  w e re  and h ad  been  l o -
cated and e re cte d  w ith in  the s id e  lines o f  said  o ft 
R iv e r  R o a d  and w ith in  the area w h ic h  this d e fe n d - 6  
ant is re q u ire d  to e x ca v a te  u n d e r  said  con tra ct, 
and the p re se n ce  o f  sa id  p o le s  and lines w ith in  the 
side lines o f  sa id  R iv e r  R o a d  and the area to be 
excavated  con stitu ted  an o b s tru ct io n  to and ren -
dered im p o s s ib le  the d o in g  o f  the w o r k  o f  e x c a -
vation  w h ic h  this d e fe n d a n t  w as and is re q u ire d
to d o  u n d e r  sa id  con tra ct.

IU — O n  o r  b e fo r e  M a y  26th , 1916, c o m o la in -  
ant w as n o tifie d  in w r it in g  b y  d e fen d a n ts , B o a rd
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o f  C h o se n  F r e e h o ld e r s  and sa id  T o w n s h ip  o f 
A c q u a ck a n o n k , o f  the passage  o f  sa id  resolution  
and o rd in a n ce , and that it w o u ld  be  n ecessary  for 
c o m p la in a n t  to r e m o v e  sa id  p o le s  and lines in or-
d e r  to p e r m it  sa id  w o r k  to be  d on e . I t  w as also 
n o tifie d  and d ir e c te d  in  w r it in g  b y  sa id  d e fe n d -
ants, on  o r  b e fo r e  sa id  26th  d a y  o f  M a y , 1916, to 
r e m o v e  sa id  p o le s  and lines, and in fo r m e d  that 
u p o n  its fa ilu r e  to c o m m e n c e  the w o r k  o f  such re- 
m o v a l on  o r  b e fo r e  the th ird  d a y  o f  J u n e , 1916, 
d e fen d a n ts , B o a r d  o f  C h o se n  F re e h o ld e r s  and the 
T o w n s h ip  o f  A c q u a ck a n o n k , w o u ld  p r o c e e d  to re-
m o v e  sa id  p o le s  and lines and c h a r g e  the expense 
th e r e o f to the co m p la in a n t. C o m p la in a n t  was 
fu r th e r  a d v ised  that sa id  p o le s  and lines m ig h t be 
restored  to p os it ion s  w ith  the lines o f  said R iver  
R o a d  as soon  as the status o f  the w o r k  o f  ch an gin g  
the g ra d e  th e r e o f  w o u ld  p e rm it.

16. — N o tw ith s ta n d in g  sa id  n o t ice  and d irec-
2 q  tions o f  d e fen d a n ts  B o a r d  o f  C h o se n  F reeh o ld ers

o f  the C o u n ty  o f  P a ssa ic  and the T o w n s h ip  o f 
A c q u a ck a n o n k , c o m p la in a n t, u p  to the tim e o f 
the f i lin g  o f  the b i l l  o f  c o m p la in t  h ere in , neg lected  
and re fu sed  and then  n e g le c te d  and re fu sed  to re-
m o v e  sa id  p o le s  and lines as d ire c te d .

17. — D e fe n d a n t  fu r th e r  says that subsequent to 
the f i l in g  o f  the b i l l  o f  c o m p la in t  in this cause cer-
tain  p r o c e e d in g s  w e r e  h a d  th ereon  and an order 
m a d e  b y  this C o u rt , d a ted  J u n e  19th, 1916, direct-

o n  in g  the co m p la in a n t, w ith in  16 days fr o m  the date 
th e re o f, to re lo ca te  and and re con stru ct  said tele-
g r a p h  p o le s  and lines in such  m a n n er  as w o u ld  not 
in te r fe re  w ith , o b s tru ct  o r  p re v e n t the d o in g  o f 
sa id  w o r k  o f  c h a n g in g  the g ra d e  o f  said R iver  
R o a d . D e fe n d a n t  beg s  lea v e  to r e fe r  to the record 
o f  said  p r o c e e d in g s  fo r  g re a te r  reg u la rity .

18. — T h e r e a fte r , and w ith in  the tim e lim ited  for 
so d o in g  in sa id  o r d e r  d a ted  J u n e  19th, 1916, com -
p la in a n t re m o v e d  sa id  p o le s  and lines fr o m  w ithin 
the s id e  lines o f  R iv e r  R o a d  and re lo ca te d  and re-
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constru cted  th em  u p o n  p r iv a te  p r o p e r ty  o u ts id e  
the lines o f  said  p u b lic  h ig h w a y , w h e re  th ey  are 
now  b e in g  o p e ra te d  b y  the co m p la in a n t.

D e fe n d a n t  p rays  that the c o m p la in t  be  d is -
missed.

W A L T E R  J. L A R R A B E E ,  
S o lic ito r  f o r  D e fe n d a n t , T h e  D e la w a r e , L a c k a -

w an n a  &  W e s te r n  R a ilr o a d  C o m p a n y .

A N S W E R .

(F i l e d  O c to b e r  16, 1916 .)

T h is  d e fe n d a n t, T h e  B o a rd  o f  C h o se n  F r e e h o ld -
ers o f  the C o u n ty  o f  P assa ic, answ ers the c o m -
plainant’ s b i l l  o f  c o m p la in t  as fo l lo w s :

1- ad m its  the a lleg a tion s  co n ta in e d  in P a r -
agraph “ 1”  o f  sa id  co m p la in t .

2- I t  ad m its  the a lleg a tion s  co n ta in e d  in P a r - 
agraph “ 2 ”  o f  sa id  c o m p la in t , in so fa r  as th ey  re- 
fer to this d e fen d a n t.

3- I t  has n o  k n o w le d g e  o r  in fo r m a tio n  su ffi-
cient to fo r m  a b e l ie f  as to the tru th  o f  the a l le -
gations co n ta in e d  in P a r a g r a p h s  “ 3 ”  and “ 4 ”  o f  
said c o m p la in t , and in so fa r  as th ey  sh a ll be 
deem ed m a teria l, it d em a n d s  that the co m p la in a n t  
duly p r o v e  the sam e.

4 -  A n s w e r in g  P a r a g r a p h  “ 5 ”  o f  sa id  c o m -
plaint, this d e fe n d a n t  ad m its  that the c o m p la in -
ant has co n stru cte d  and m a in ta in ed , and is n o w  ■ 
m aintaining, a lin e  o r  system  o f  te le g ra p h  in, 
across and u p o n  said  R iv e r  R o a d , in sa id  T o w n -
ship o f  A c q u a ck a n o n k , P assa ic  C o u n ty , N e w  Jer-
sey, and e s p e c ia lly  at and n ear the in tersection  o f  
said h ig h w a y  w ith  the track s o r  r ig h t  o f  w a y  o f  
the d e fen d a n t, T h e  D e la w a r e , L a ck a w a n n a  & 
W estern R a i lr o a d  C o m p a n y , at D e la w a n n a , in 
said tow n sh ip , and has co n stru cte d  and e re cte d  sev -
eral p o les  and stru n g  w ire s  and o th e r  n ecessarv
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a p p lia n ce s  th ereon , w h ic h  h a v e  f o r  a lo n g  time, 
to w it , f o r  a n u m b e r  o f  years last past, b een  m ain-
ta in ed  and u sed  b y  s^aid c o m p la in a n t  in  its tele-
g r a p h  business. E x c e p t  as h e r e in b e fo r e  adm itted, 
th is d e fe n d a n t  has no k n o w le d g e  o r  in form a tion  
su ffic ien t to fo r m  a b e l ie f  as to the tru th  o f  the al-
leg a tion s  co n ta in e d  in sa id  P a r a g r a p h  in
so^far as th ey  sh a ll b e  d e e m e d  m a teria l, it dem ands 
that the c o m p la in a n t  d u ly  p r o v e  the sam e.

5. — I t  ad m its  the a lle g a tio n s  co n ta in e d  in Par- 
U a g ra p h  “ 6 ”  o f  sa id  c o m p la in t .

6 . — I t  has n o  k n o w le d g e  o r  in fo r m a tio n  suffi-
c ie n t  to fo r m  a b e l ie f  as to the tru th  o f  the a llega -
tions co n ta in e d  in P a r a g r a p h  “ 7 ”  o f  sa id  co m -
p la in t, and in so fa r  as th ey  sh a ll .be d e e m e d  m a-
teria l it d em an d s that the c o m p la in a n t  d u ly  prove 
the sam e.

7 . — I t  has no k n o w le d g e  o r  in fo r m a tio n  suffi-
c ie n t  to fo r m  a b e l ie f  as to the tru th  o f  the allega-

orv tions co n ta in e d  in P a r a g r a p h  “ 8 ”  o f  said com - 
z u  p la in t  and in so fa r  as th ey  sh a ll b e  d e e m e d  m a-

teria l, it d em an d s that the c o m p la in a n t  d u ly  prove 
the sam e.

8 -— I t  ad m its  the a lle g a tio n s  co n ta in e d  in P ar-
a g ra p h  “ 9 ”  o f  sa id  c o m p la in t .

9 .— I t  ad m its  so m u ch  o f  P a r a g r a p h  “ 10”  as al-
leges  as fo l lo w s :

“ C o m p la in a n t  avers that sa id  T h e  D e la -
w a re , L a ck a w a n n a  &  W e s te r n  R a ilr o a d  C o m -
pany, T h e  B o a r d  o f  C h o se n  F re e h o ld e rs  o f 

^  the C o u n ty  o f  P assa ic , ar)d T h e  Inhabitants 
o f  the T o w n s h ip  o f  A c q u a ck a n o n k , in the 
C o u n tv  o f  P assa ic , o r  som e on e  o r  m ore, or 
a ll o f  th em , are a b ou t to c o m m e n ce , o r  have 
a lre a d y  c o m m e n c e d , w o r k  at and near said 
p o in t  o f  in tersection  o f  sa id  R iv e r  R o a d  with 
the tracks o r  r ig h t  o f  w a y  o f  sa id  T h e  D e la - 
w a re , L a ck a w a n n a  and W e s te r n  R ailroad  
C o m p a n y , at D e la w a n n a , in the T o w n s h ip  o f 
A c q u a ck a n o n k , C o u n ty  o f  P assa ic , to change
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the g r a d e  o f  sa id  h ig h w a y  and to d ep ress  the 
sam e so that it w i l l  run u n d ern ea th  sa id  r a il-
road  tracks o r  r ig h t  o f  w a y  o f  sa id  ra ilro a d  
c o m p a n y .”

It  den ies  the re m a in in g  a lle g a tio n s  in  sa id  P a r -
agraph “ 10”  co n ta in e d , e x c e p t  in  so fa r  as th ey  
are a d m itted  in the re m a in d e r  o f  this answ er.

10. — T h is  d e fe n d a n t  fu r th e r  a n sw e rin g  says 
that the p u b lic  h ig h w a y  in the T o w n s h ip  o f  
A cq u a ck a n on k , C o u n ty  o f  P assa ic  and State o f  1 0  
N ew  Jersey , k n o w n  as R iv e r  R o a d , is u n d e r  the 
custody and c o n tro l o f  this d e fe n d a n t  and is m a in -
tained at the ex p en se  o f  the C o u n ty  o f  P assa ic.

11. — T h is  d e fe n d a n t  fu r th e r  a n sw e rin g  says that 
on or  a b ou t A u g u s t  26, 1915, u n d e r  a u th o r ity  c o n -
ferred b y  section s 30  and 31 o f  an act en tit led  “ A n  
A ct C o n c e r n in g  R a ilr o a d s  (R e v is io n  o f  1 9 0 3 ) ,”  
the sam e b e in g  C h a p te r  257  o f  the L a w s  o f  ,1903, 
it entered  in to  an a g reem en t, in w r it in g , w ith  the 
defendant, T h e  D e la w a r e , L a ck a w a n n a  &  W e s t -  2 0  
ern R a i lr o a d  C o m p a n y , and the T o w n s h ip  o f  
A cq u a ck a n on k , in the C o u n ty  o f  P assa ic , p r o v id -
ing, a m o n g  o th e r  th in gs, f o r  the e lim in a t io n  o f  the 
grade cro ss in g  o f  sa id  r a ilro a d  track s and sa id  
R iver R o a d , at D e la w a n n a , in sa id  to w n sh ip , and
the substitu tion  o f  an u n d e rg ra d e  c ro ss in g  in lie u  
thereof, in a c c o rd a n c e  w ith  a ce rta in  p la n  th ere to  
annexed. S a id  a g re e m e n t p ro v id e s , in  part, as f o l -
lows : ,

“ T h e  g ra d e  o f  R iv e r  R o a d  sh a ll b e  d e - 3 q  
pressed  so as to pass ben eath  the track s o f  the 
ra ilro a d  and the tracks o f  ra ilro a d  sh a ll b e  
ca rr ie d  across sa id  roa d  a b o v e  the g ra d e  th e re -
o f  u p o n  a co n c re te  b r id g e  w ith  t ig h t  floor , 
h a v in g  a m in im u m  c le a ra n ce  a b o v e  the r o a d -
w a y  o f  th irteen  (1 3 )  feet, as sh ow n  u p o n  said 
p la n .”

“ T h e  c o u n ty  and the to w n sh ip  sh a ll *  *  *  
take a ll n ecessary  a ct io n  to p r o m p t ly  secu re  
the re m o v a l o r  re lo ca t io n , as o c ca s io n  m a y  re-
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■ q u ire , o f  any gas o r  w a te r  p ip e s , o.r o th e r  sub-
su r fa ce  con d u its , o r  any te le g ra p h , te leph one 
o r  o th e r  a er ia l lines, the re m o v a l o r  re location  
o f  w h ic h  sh a ll b e  n ecessita ted  b y  the w o rk  to 
b e  d o n e  u n d e r  this a g re e m e n t.”

“ T h e  co u n ty  and the to w n sh ip  shall 
p r o m p t ly  take a ll o ff ic ia l o r  o th e r  a ction  (in -
c lu d in g  the passage  o f  o rd in a n ce s  and resolu-
t ion s) n ecessary  to c a r ry  ou t o r  e ffectu a te  the 
p ro v is io n s  o f  this a g reem en t, o r  to facilitate 
the d o in g  o f  the w o r k  h e re in  p r o v id e d  fo r .”
* * *

x 2 .— T h is  d e fe n d a n t  fu r th e r  a n sw erin g  says 
that p u rsu an t to the p ro v is io n s  o f  sa id  agreem ent, 
this d e fe n d a n t, b y  reso lu tio n  d u ly  passed on 
M a r c h  i ,  1916, ch a n g e d  the g ra d e  o f  said  R iver 
R o a d  and fix ed  and esta b lish ed  the sam e in a ccord -
an ce  w ith  the p r o fi le  th e r e o f sh ow n  u p o n  the.p lan  
a n n exed  to sa id  a g reem en t, and on  A p r i l  18, 1916, 

on the sa id  T o w n s h ip  o f  A c q u a c k a n o n k  passed an or-
d in a n ce  c h a n g in g  the g ra d e  o f  sa id  R iv e r  R oad 
and fix in g  and e sta b lish in g  the sam e in a ccord an ce  
w ith  the g ra d e  lin e  fix e d  and esta b lish ed  b y  said
reso lu tio n  o f  this d e fen d a n t.

13. — T h is  d e fe n d a n t  fu r th e r  a n sw erin g  says 
that u n d e r  sa id  ag reem en t, the d e fen d a n t, T h e 
D e la w a r e , L a ck a w a n n a  &  W e s te r n  R a ilr o a d  C om -
pan y , is o b lig a te d  to d o  a ll w o r k  necessary  to de-
press sa id  R iv e r  R o a d  so as to pass the sam e be-

orj neath  the tracks o f  its r a ilro a d  and to alter the 
■ sam e so that the g ra d e  lin e  o f  sa id  roa d  w il l  con -

fo r m  to that fix e d  and esta b lish ed  b y  said  resolu-
tion  and o rd in a n ce .

14. — T h is  d e fe n d a n t  fu r th e r  an sw erin g  says 
that th ere  w e r e  lo c a te d  and e re cte d  w ith in  the said 
lines o f  sa id  R iv e r  R o a d  and w ith in  the area to be 
e x ca v a te d  u n d e r  sa id  a g reem en t, seven telegraph 
p o le s  and a p p u rten a n ces , u p o n  w h ic h  w e re  strung 
n u m erou s  w ires , w h ic h  p o les , ap p u rten an ces  and 
w ire s , as d e fe n d a n t  is in fo r m e d  and v e r ily  believes,
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are o w n e d , o p e r a te d  o r  c o n t r o l le d  b y  the c o m p la in -
ant and are  those m e n tio n e d  and r e fe r r e d  to in  
the 10th p a ra g ra p h  o f  the co m p la in a n t 's  b i l l , o f  
com p la in t.

15. — T h is  d e fe n d a n t  fu r th e r  a n sw e rin g  says 
that on  o r  b e fo r e  the 26th  d a y  o f  M a y , 1916, as 
this d e fe n d a n t  is in fo r m e d  and v e r i ly  b e lie v e s , sa id  
com p la in a n t w as n o t if ie d  in  w r it in g  b y  this d e -
fendant and b y  sa id  T o w n s h ip  o f  A c q u a c k a n o n k
o f the passage  o f  sa id  re so lu tio n  and o r d in a n c e  ’ 
and o f  the n ecessity  o f  r e m o v in g  sa id  p o le s , a p p u r -
tenances and w ire s  so as n o t to im p e d e  o r  in te r fe re  
w ith  the p ro s e cu tio n  o f  sa id  w o r k . I t  w as a lso 
notified and d ire c te d  in  w r it in g  b y  this d e fe n d a n t  
and said  T o w n s h ip  o f  A c q u a c k a n o n k  on  o r  b e fo r e  
said day , to r e m o v e  sa id  p o les , a p p u rten a n ces  and 
w ires, and in fo r m e d  that u p o n  its fa ilu r e  o r  re fu sa l 
to c o m m e n c e  the w o r k  o f  such  re m o v a l o n  o r  b e -
fore the 3d  d a y  o f  Ju n e , 1916, this d e fe n d a n t  and 
the d e fen d a n t, T o w n s h ip  o f  A c q u a ck a n o n k , w o u ld  o n  
p roceed  to r e m o v e  sa id  p o les , a p p u rten a n ces  and 
w ires and c h a r g e  the exp en se  th e r e o f to the c o m -
plainant. S a id  c o m p la in a n t  w as fu r th e r  a d v ised  
that said  p o les , a p p u rten a n ces  and w ire s  m ig h t  be  
-restored to p o s it ion s  w ith in  the lines o f  sa id  R iv e r  
R oad  as soon  as the status o f  sa id  w o r k  w o u ld  p e r -
mit.

16. — T h is  d e fe n d a n t  fu r th e r  a n sw e rin g  says 
that n o tw ith s ta n d in g  said  n o t ice  and d ire c t io n , the 
said c o m p la in a n t  P osta l T e le g r a p h -C a b le  C o m - o n  
pany, n e g le c te d  and re fu sed  to re m o v e  sa id  p o les , 
appurtenan ces and w ir e s  fr o m  w ith in  the lines o f  
said R iv e r  R o a d  and the area to be  e x ca v a te d  as 
a foresaid , and th e re b y  o b s tru cte d  and re n d e re d  im -
possib le the p e r fo r m a n c e  o f  sa id  w o r k  o f  e x c a v a -
tion and the w o r k  w h ic h  it w as n ecessary  to d o  to 
change the g ra d e  o f  sa id  R iv e r  R o a d  to c o n fo r m  to
the g ra d e  lin e  th e r e o f  fix ed  and esta b lish ed  b y  said 
resolution  and o rd in a n ce , and d e la y e d  and p r e -
vented the c o m p le t io n  o f  sa id  im p r o v e m e n t  and
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the restora tion  o f  sa id  R iv e r  R o a d  to p u b lic  travel.
iy .-^ -T h is  d e fe n d a n t  fu r th e r  a n sw erin g  says 

that the use o f  the sa id  R iv e r  R o a d  b y  the com -
p la in a n t is su b je c t  to the p r o p e r  and reasonable 
p o l ic e  reg u la tio n s  im p o s e d  o r  o r d e r e d  b y  this de-
fe n d a n t o r  b y  the d e fe n d a n t , the T o w n s h ip  of 
A c q u a ck a n o n k , and su b je ct  a lso to any other 
p r o p e r  and rea son a b le  re g u la tio n s  im p o se  d by 
e ith e r  o f  sa id  d e fe n d a n ts ; that the c h a n g e  o f  grade 

0  o f  the R iv e r  R o a d  u n d e r  sa id  a g re e m e n t as here- 
1U in a b o v e  m o re  p a r t ic u la r ly  set fo r th  w as a reason-

a b le  and p r o p e r  re g u la tio n , and that the request 
m a d e  o f  the c o m p la in a n t  to cau se  its p o les  and 
lin es to  c o n fo r m  to the n e w ly  esta b lish ed  grade 
w as a rea son a b le  and p r o p e r  requ est and should 
h a v e  b een  c o m p lie d  w ith  b y  the c o m p la in a n t ; that 
it w as th e  d u ty  o f  the c o m p la in a n t  to  h ave  co m -
p l ie d  w ith  the rea son a b le  re g u la tio n  o f  its use o f 
the R iv e r  R o a d  and w ith  the rea son a b le  request 

2 q  to  so r e -lo ca te  its p o le s  and lines as to c o n fo r m  to 
the n e w ly  esta b lish ed  g ra d e .

F R E D  W .  V A N  B L A R C O M ,  
S o l ic i t o r  and o f  C o u n se l f o r  D e fe n d a n t, T h e  

B o a r d  o f  C h o se n  F r e e h o ld e r s  o f  the C ounty 
o f  P assa ic .

A N S W E R .

( F i l e d  O c t o b e r  16, 1916 .)

T h e  an sw er o f  the d e fe n d a n t, T h e  T o w n s h ip  of 
A c q u a ck a n o n k , in the C o u n ty  o f  P assaic, im -
p le a d e d  as T h e  In h a b ita n ts  o f  the T o w n s h ip  o f 
A c q u a ck a n o n k , in the C o u n ty  o f  P assaic.

T h is  d e fe n d a n t  a n sw e rin g  the b i l l  o f  com plaint, 
s a y s :

1.— P a ra g ra p h s  1 and 2 are ad m itted , except 
that the t it le  o f  this d e fe n d a n t  is T h e  T o w n s h ip  o f
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A cq u a ck a n o n k , in  the C o u n ty  o f  P assa ic , and not 
as set fo r th  in  the se con d  p a ra g ra p h .

2. — T h is  d e fe n d a n t  has n o  k n o w le d g e  o r  in fo r -
m ation  su ffic ien t to fo r m  a b e l ie f  as to the state-
ments in  P a r a g r a p h  3, e x c e p t  that it ad m its  that 
the co m p la in a n t  has a te le g ra p h  lin e  th ro u g h  T h e  
T o w n sh ip  o f  A c q u a c k a n o n k  a fo re sa id .

3. — P a r a g r a p h  4  is, a d m itted , e x c e p t  that this 
defen dan t has n o  k n o w le d g e  o r  in fo r m a tio n  suffi-
cient to fo r m  a b e l ie f  as to any r ig h t  and p r iv i le g e  
acqu ired  b y  the c o m p la in a n t  o f  c o n s tru ct in g  and 
m ain ta in in g  its sa id  lines and e re c t in g  its said  p o le s  
as in P a r a g r a p h  4  m en tion ed .

4-— It  ad m its  that the c o m p la in a n t  h a d  c o n -
structed and e re cte d  severa l p o le s  and stru n g  w ire s  
and o th e r  n ecessary  a p p lia n ce s  th ereon  u p o n  said 
p u b lic  h ig h w a y  at and n ear the in tersection  o f  
said h ig h w a y  w ith  the ra ilro a d  tracks o r  r ig h t  o f  
way o f  the D e la w a r e , L a ck a w a n n a  &  W e ste rn  
R a ilroa d  C o m p a n y , at D e la w a n n a , as in  P a ra - o n  
graph 5 m e n tio n e d , b u t this d e fe n d a n t  has n o  ^ 
k n ow led ge  o r  in fo r m a tio n  su ffic ien t to fo r m  a b e -
lief as to the re m a in in g  statem ents in  P a r a g r a p h  5.

A — It  ad m its  that the C on g re ss  o f  the U n ite d  
States passed  the A c t  in  the sixth  p a ra g ra p h  m e n -
tioned.

6 —  T h is  d e fe n d a n t  has n o  k n o w le d g e  o r  in fo r -
m ation su ffic ien t to fo r m  a b e l ie f  as to the state-
ments in P a ra ra p g h s  7 and 8.

7- — It ad m its  that the C o n g re ss  o f  the U n ite d  
States passed the A c t  m e n tio n e d  in P a r a g r a p h  9.

8. I t  ad m its  that the g ra d e  o f  sa id  roa d  is to 
be dep ressed , b u t says that this is to be  d o n e  b y  v i r -
tue o f  an a g re e m e n t b e a r in g  date  A u g u s t  26th ,
*915» b e tw een  sa id  d e fen d a n ts  to se cu re  g re a te r  
safety to person s and p r o p e r ty  at the in tersection  
of said roa d  w ith  sa id  ra ilro a d  o f  T h e  D e la w a r e , 
L ackaw anna &  W e s te r n  R a i lr o a d  C o m p a n y , 
which in tersection  at the t im e  o f  f i l in g  the b i l l  o f  
com plaint w as a g ra d e  cross in g , b y  d e p re ss in g  said
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R iv e r  R o a d  so as to pass b en eath  the track s o f  said 
ra ilro a d .

q .— T h is  d e fe n d a n t  b y  the term s o f  the agree-
m en t a fo re s a id  w as b o u n d  to take a ll necessary  ac-
tion  to p r o m p t ly  secu re  the re m o v a l o r  relocation , 
as o c ca s io n  m ig h t  req u ire , o f  any gas o r  water 
p ip e s , o r  o th e r  su b -su r fa ce  co n d u its , o r  any tele-
g ra p h , te le p h o n e  o r  o th e r  a e r ia l lines, the rem oval 
o r  re lo ca t io n  o f  w h ic h  sh o u ld  b e  necessitated  by 

1 0  the w o r k  to be  d o n e  u n d e r  the a g reem en t afose- 
sa id  and w as fu r th e r  b o u n d  p r o p m t ly  to take all 
o ff ic ia l o r  o th e r  a ction  ( in c lu d in g  the passage of 
o rd in a n ce s  and re so lu tio n s ) n ecessary  to ca rry  out 
o r  e ffe ctu a te  its p ro v is io n s  o r  fa c i lita te  the doing 
o f  the w o r k  th ere in  p r o v id e d  fo r .

I O — In  c o n fo r m ity  to its o b l ig a t io n  aforesaid , 
th is d e fe n d a n t  on  A p r i l  18th, 1916, a d o p te d  an or-
d in a n ce  c h a n g in g  the g ra d e  o f  sa id  R iv e r  R oad 
and es ta b lish in g  the sam e in a c c o r d a n c e  w ith  the 

2 0  g ra d e  lin e  th e r e to fo r e  fix e d  and esta b lish ed  by  res-
o lu t io n  o f  the B o a r d  o f  F re e h o ld e r s  o f  the County 
o f  P assa ic .

n — U n d e r  the term s o f  this agreem en t, T h e 
D e la w a r e , L a ck a w a n n a  &  W e s te r n  R a ilr o a d  C om -
p a n y  b o u n d  itse lf to d o  a ll w o r k  n ecessary  to de 
press sa id  ro a d  so as to pass the sam e beneath  the 

• track s o f  its ra ilro a d  and m a k e  the g ra d e  con form  
to that fix ed  and esta b lish ed  b y  sa id  reso lu tion  and 
o rd in a n ce .

30 j 2 .— T h is  d e fe n d a n t  sh o r tly  a fte r  the passage of
sa id  ordinance^  ca u sed  a c o p y  th e r e o f  to be  sent to 
the co m p la in a n t, to g e th e r  w ith  a w ritten  notice, 
in stru ctin g  th em  that th e ir  p o les , appurtenances 
and w ire s  sh o u ld  b e  re m o v e d  to c o n fo r m  to the 
g ra d e  as esta b lish ed  b y  sa id  o rd in a n ce . Subse-
q u en tly , on  M a y  23d , 1916, a n oth er  c o p y  o f  said or-
d in a n ce  w as sent to the c o m p la in a n t  w ith  another 
w r itte n  n o tice , d ir e c t in g  th em  to m ake said 
ch an ges .
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13. — T h e  c o m p la in a n t  has seven  te le g r a p h  p o le s  
w ith a p p u rten a n ces  u p o n  w h ic h  w e r e  stru n g  
num erous w ire s  w ith in  the s id e  lines o f  sa id  ro a d  
and area, w h ic h  w i l l  be  re q u ire d  to b e  m o v e d  in 
order that the n ecessary  w o r k  m a y  be  d o n e  in the 
rem oval o f  la rg e  qu an tities  o f  earth , r o ck  and 
other m a te r ia l to m a k e  the g ra d e  to c o n fo r m  to the 
grade a fo re sa id .

14. — T h e  c o m p la in a n t  w as in fo r m e d  b y  this d e -
fendant that it m ig h t  re p la ce  said  p o les , a p p u rte - i n  
nances and w ire s  u p o n  the sa id  R iv e r  R o a d  a fte r
its g ra d e  h a d  been  m a d e  to c o n fo r m  to. sa id  o r d i -
nance.

15. — S u ch  ch a n g e  in said  h ig h w a y  is in a c c o r d -
ance w ith  the sta tu tory  d ire c t io n  a fo re sa id , and 
further im p oses  u p o n  c o m p la in a n t  o n ly  reason a b le  
p o lice  re g u la tio n  n ecessary  f o r  the p r o te c t io n  o f  
life and p ro p e r ty .

W I L L I A M  B. G O U R L E Y ,
S o lic ito r  o f  and o f  C o u n se l w ith  D e fe n d a n t . 2 0

O R D E R .

(F i l e d  J u n e  23d, 1916 .)

T h is  m atter  c o m in g  on  to be  h e a rd  in the p re s -
ence o f  cou n se l f o r  the re sp e ctiv e  parties , u p o n  an 
order en tered  h e re in  on  the 3d  d a y  o f  J u n e , 1916, 
that the d e fen d a n ts  sh o w  cause w h y  an in ju n ctio n  
should n ot b e  issued ou t o f  and u n d e r  the seal o f  
this C o u r t  in a c c o r d a n c e  w ith  the p ra y e r  o f  the 
bill o f  c o m p la in t , and h a v in g  c o n s id e re d  said  b ill  
of c o m p la in t  and thè a ffidavits  th ere to  an n exed , 
and also the a ffidavits  file d  b y  the re sp e ctiv e  d e -
fendants; and h a v in g  h e a rd  the a rgu m en ts  o f  c o u n -
sel fo r  the re sp e ctiv e  p a r t ie s ; and it a p p e a r in g  
from  said  a ffidavits  o f  the d e fen d a n ts  that the 
grade o f  R iv e r  R o a d  in the T o w n s h ip  o f  A c q u a c k -
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anonk , C o u n ty  o f  P assa ic  and State o f  N e w  Jer-
sey has b een  ch a n g e d  b y  re so lu tio n  >of defendant, 
B o a r d  o f  C h o se n  F r e e h o ld e r s  o f  the C ou n ty  of 
P assa ic , and b y  o r d in a n c e  o f  d e fe n d a n t, T o w n sh ip  
o f  A c q u a ck a n o n k , in the C o u n ty  o f  P assaic, duly 
passed , and that the w o r k  o f  c h a n g in g  the grade 
o f  sa id  h ig h w a y  ca n n ot b e  c a r r ie d  on  n or  prose-
cu ted  to c o m p le t io n  w h ile  the te le g r a p h  p oles  and 
w ire s  o f  the c o m p la in a n t  r e fe r r e d  to in said bill 

a  o f  c o m p la in t  and sa id  a ffidavits  rem a in  in their 
presen t lo c a t io n ; and it a lso a p p e a r in g  fr o m  state-
m ents o f  co u n se l f o r  the c o m p la in a n t  that the com - 
p la in a n t stands rea d y  to, r e m o v e  sa id  p o les  and 
w ire s  so as to p e r m it  sa id  w o r k  to b e  d on e , p rov id -
in g  the d e fen d a n ts , o r  any o f  th em , w i l l  pay  the 
en tire  cost  and ex p en se  o f  su ch  w o r k  as it is neces-
sary  to d o  to r e m o v e  sa id  p o le s  and w ires , prov id e  
f o r  th e ir  te m p o ra ry  m a in ten a n ce  ou ts id e  the lines 
o f  sa id  ro a d  and the area a ffe c te d  b y  said  change 

o n  in g ra d e  d u r in g  the p ro s e cu tio n  o f  sa id  w o rk , and 
the restora tion  o f  sa id  p o le s  and w ire s  to within 
the lines o f  sa id  h ig h w a y  u p o n  c o m p le t io n  o f  said 
ch a n g e  in g r a d e ; it is, on  the 19th d a y  o f  June>

I9i6, . , . -r, 1 rp ,
ORDERED, T h a t  the co m p la in a n t, P osta l le le -  

g r a p h -C a b le  C o m p a n y , w ith in  s ix teen  days from  
the date  o f  this o rd e r , r e lo ca te  o r  recon stru ct such 
o f  its te le g ra p h  p o le s  and lines as m a y  be  neces-
sary  to p e rm it  the d e fen d a n ts  to ca r ry  on  and com - 
n le te  the w o r k  o f  c h a n g in g  the g ra d e  o f  said R iver 

3 0  R o a d  in a c c o rd a n c e  w ith  the reso lu tion  o f■ defend" 
-ant, B o a r d  o f  C h o se n  F re e h o ld e r s , passed M arch  
1 st, i q i 6, and the o r d in a n c e  o f  sa id  defendant, 
T h e  T o w n s h ip  o f  A c q u a ck a n o n k , in the County 
o f  P assa ic , passed  A p r i l ’ 18th, 1916, and as 
sh ow n  u p o n  the p la n  o f  sa id  im p r o v e m e n t  annexed 
to the a ffid a v it o f  G e o r g e  W .  B o tb y l, C le r k  o f  said 
B o a r d  o f  C h osen  F re e h o ld e r s , f i le d  h ere in , in such 
m a n n er  as w i l l  n ot in te r fe re  w ith , obstru ct or  pre-
v en t the d o in g  o f  sa id  w o r k , the cost  and expense
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o f such  re lo ca t io n  o r  re co n stru ctio n  to b e  p a id , in  
the first instance, b y  co m p la in a n t, P osta l T e l e -
g ra p h -C a b le  C o m p a n y .

Fu r t h e r  O r d e r e d , T h a t  the w o r k  o f  re lo ca t in g  
or re co n stru ctin g  sa id  p o le s  and lin es b e  c o m -
m enced  b y  sa id  c o m p la in a n t  on  o r  b e fo r e  M o n d a y , 
June 26th, instant, and p ro se cu te d  d i l ig e n t ly  to 
co m p le tio n  and in such  m a n n er  as w i l l  n ot u n n e c -
essarily d e la y , in te r fe re  w ith  o r  o b s tru ct  the w o r k  
o f ch a n g in g  the g ra d e  o f  sa id  R iv e r  R o a d .

Fu r t h e r  O rder ed , T h a t  p e n d in g  such  r e lo c a -
tion o r  re co n stru ctio n , the restra in t in  sa id  o r d e r  
a llow ed  J u n e  3d , 1916, co n tin u e  w ith  lik e  e ffe c t  as 
therein set fo r th .

Fu r t h e r  O rd ered , T h a t  the q u estion , ’ ’w h ic h  
o f the pa rties  sh a ll b e  lia b le  f o r  the cost  and e x -
pense o f  such  r e lo c a t io n  o r  re co n stru ctio n  and the 
restoration o f  sa id  p o le s  and lines to w ith in  the 
lines o f  sa id  R iv e r  R o a d  u p o n  the c o m p le t io n  o f  
said im p ro v e m e n t, and the costs on  sa id  o r d e r  a l-
low ed Ju n e  3d , 1916, a b id e  the final d e c r e e  o f  this 
C ourt.”

E . R . W A L K E R ,
C .

R e sp e ctfu lly  a d v is e d :

10

20

V I V I A N  M . L E W I S ,  

On m otion  o f :
V . C .

W. J. L a r r a b e e ,
S o lic ito r  o f  D e fe n d a n t , D ., L . &  W .  R . R . C o .

Fr e d ' k  W . V a n  B l a r c o m ,
C ou n ty  C o u n se l, S o l ic it o r  o f  D e fe n d a n t , 

B o a rd  o f  C h o se n  F re e h o ld e rs .

W i l l i a m  B. G o u r l e y ,
S o lic it o r  o f  D e fe n d a n t , T o w n s h ip  o f  A c -  
q u a ck a n on k . >

r

«
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R E P L IC A T IO N S .

(Separate replication to each answer, duly filed 
by complainant, in usual form.)

10

S T IP U L A T IO N  O F  FA C TS.
\

(F iled March 2, 1918.)

I t  is  H e r e b y  St ip u l a t e d  a n d  A g r e e d  by and 
counsel for the respective parties that the above 
entitled cause be submitted on the, pleadings and 
the following statement of facts:

I — Complainant is a corporation duly organ-
ized and existing under the laws of the State of 
N ew Jersey. It has constructed and acquired a 
continuous system of telegraph lines extending 

on throughout several of the United States, and for 
Z many years past has been, and now is engaged, in 

connection with other telegraph companies in the 
transmission of intelligence by telegraph through-
out all of the states and territories of the United
States and foreign countries.

XX—  Defendant, The Delaware, Lackawanna & 
Western Railroad Company, is a corporation of 
the State of Pennsylvania, and lawfully engaged 
as a common carrier for hire in the operation of

Qn a railroad extending from the City of New York, 
30 in the State of N ew York, through the States of 

N ew Jersey, Pennsylvania and New York, to bui-
falo, in said last named state. ,

XXI—  Defendants, Board of Chosen Freehold-
ers of the County of Passaic, and the Township of 
Acquackanonk, in the County o f Passaic (now the 
City of C lifton ), are bodies politic and corporate 
under the laws of the State of N ew  Jersey.

XV.— The public highway in the Township ot 
Acquackanonk, County of Passaic and State 0!

t
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N e w  J ersey , is u n d e r  the "co n tro l o f  d e fe n d a n t, 
h oa rd  o f  C h o se n  F re e h o ld e r s  o f  the C o u n ty  o f  
Passaic, an d  is m a in ta in e d  b y  an d  at the ex p en se  
o f the C o u n ty  o f  P assa ic .

V . — A t  the t im e  o f  the fi l in g  o f  the c o m p la in t  
herein, an d  f o r  m a n y  years p r io r  th ereto , the r a il-
road tracks o f  d e fe n d a n t  r a ilr o a d  c o m p a n y  crossed  
said R iv e r  R o a d  at the g r a d e  th e r e o f  n ea r  sa id  d e -
fendant’ s r a ilro a d  station , k n o w n  as “ D e la w a n n a ,”
in said T o w n s h ip  o f  A c q u a ck a n o n k . q

V I .  — A m o n g  the lin es o f  te le g r a p h  fo r m in g  an 
im portant p a rt  o f  c o m p la in a n t 's  con tin u o u s  sys-
tem o f  lin es is a lin e , e x te n d in g  th r o u g h  the sa id  
T o w n sh ip  o f  A c q u a ck a n o n k , w h ic h  is b u ilt  u p o n  
and a lo n g  sa id  R iv e r  R o a d , and crosses w h ile  on  
said R iv e r  R o a d  the r a ilro a d  track s an d  r ig h t  o f  
way o f  d e fe n d a n t  r a ilr o a d  co m p a n y , w ith in  the 
same lines as sa id  R iv e r  R o a d  crosses the sam e.

V I I .  — F o r  o v e r  ten years c o m p la in a n t  has m a in -
tained its sa id  te le g r a p h  lin e  f o r  a c o n s id e r a b le  d is- q q  
tance on  said  R iv e r  R o a d . In  the im m e d ia te  v i -
cinity o f  the in tersection  o f  sa id  roa d  w ith  the 
right o f  w a y  and track s o f  d e fe n d a n t  r a ilro a d  c o m -
pany, th ere  are seven  p o le s  o f  sa id  te le g r a p h  lin e , 
and u p on  these, as w e l l  as u p o n  the re m a in d e r  o f  
said line , w e r e  stru n g  n u m erou s  w ire s  and o th e r  
appliances n ecessary  f o r  the tran sm ission  o f  m es -
sages in c o n n e c t io n  w ith  c o m p la in a n t ’ s th r o u g h  o r  
continuous system . A t  the t im e  o f  the f i l in g  o f  
said c o m p la in t  sa id  p o le s , w ire s  and a p p lia n ce s  
were b e in g , and f o r  m a n y .y ea rs  h a d  b een  used , b y  
com plainan t in  its te le g r a p h  business as a p a rt o f
its th rou gh  o r  con tin u o u s  system .

V I I I .  — S a id  seven te le g ra p h  p o le s  and the w ire s  
and a p p lia n ces  th ereon  w e r e  so e re cte d  and stru n g  
and are a lso m a in ta in e d  and o p e ra te d  b y  c o m p la in -
ant w ith in  the lines o f  sa id  R iv e r  R o a d  u n d e r  and 
by v irtu e  o f  the a u th o r ity  c o n fe r r e d  b y  the A c ts  
concern ing T e le g r a p h  and T e le p h o n e  C o m p a n ie s  
of N e w  J ersey , and an A c t  o f  C o n g re ss  a p p r o v e d
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J u ly  24th , 1866, e n tit le d  “ A n  A c t  to A i d  in the 
C o n s tru ct io n  o f  T e le g r a p h  L in e s  and to S ecu re  to 
the G o v e r n m e n t  the use o f  the sam e fo r  postal, 
m ilita r y  and o th e r  p u rp o s e s ,”  the first section  o f 
w h ic h  p r o v id e s  as f o l l o w s :

“ T h a t  any te le g r a p h  c o m p a n y  n o w  o rg a n -
iz e d  o r  w h ic h  m a y  h e r e a fte r  b e  o r g a n iz e d  un-
d e r  the la w s o f  any state sh a ll h a v e  the right 
to con stru ct, m a in ta in  and o p e ra te  te legra p h  

Q lines th ro u g h  and o v e r  any p o r t io n  o f  the pub- 
1  lie  d o m a in  o f  the U n ite d  States, o v e r  and

a lo n g  any o f  the m ilita r y  o r  p ost roads o f  the 
U n ite d  States w h ic h  h a v e  b een  o r  m a y  h ere -
a fte r  b e  d e c la r e d  su ch  b y  la w , and ov er , un-
d e r  o r  across the n a v ig a b le  stream s o r  waters 
o f  the U n ite d  S ta tes ; bu t su ch  lines o f  tele-
g r a p h  sh a ll b e  so co n s tru cte d  and m ain ta in ed  
as n ot to o b s tru ct  the n a v ig a tio n  o f  such 
stream s and w aters , o r  to in te r fe re  w ith  the 

o n  o r d in a r y  tra v e l on  su ch  m ilita r y  o r  post 
ro a d s .”  >

I X .  — S a id  R iv e r  R o a d  is a p ost roa d  w ith in  the 
m e a n in g  o f  sa id  A c t  o f  C on g ress .

X .  — C o m p la in a n t  has d u ly  a c c e p te d  and c o m -
p l ie d  w ith  the p ro v is io n s  o f  sa id  A c t  o f  C ongress.

X I .  — O n  o r  a b ou t A u g u s t  26th , 1915, d e fe n d -
ants en tered  in to  a co n tra ct  in  w r it in g , a c o p y  o f 
w h ic h  is a n n exed  h e re to  and m a d e  a p a rt h ereof, 
m a rk e d  “ E x h ib it  C ,”  p r o v id in g , a m o n g  other 
th in gs, f o r  the e lim in a t io n  o f  the sa id  g ra d e  cross-

^  in g  o f  R iv e r  R o a d  and .the tracks o f  sa id  ra ilroad 
and the su b stitu tion  o f  an u n d e r g r a d e  cross in g  in 
lie u  th e re o f, in a c c o r d a n c e  w ith  a certa in  plan, 
m a rk e d  “ E x h ib it  B ,”  a e p p y  o f  w h ic h  is hereto 
a n n ex ed  and m a d e  a p a rt h e r e o f .

X I I .  ^ P u r s u a n t  to the p ro v is io n s  o f  said con -
tract, d e fe n d a n t, B o a r d  o f  C h o se n  F re e h o ld e rs , by 
re so lu tio n  d u ly  passed  on  M a r c h  i$t, 1916, sub-
je c t  to  the a p p r o v a l o f  the A c q u a c k a n o n k  T o w n -
sh ip  C o m m itte e , ch a n g e d  the g r a d e  o f  said R iver
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R oa d  and fix ed  and esta b lish ed  the sam e in  a c c o r d -
ance w ith  the p r o fi le  th e r e o f  .show n u p o n  sa id  p lan .
On A p r i l  18th, 1916, the T o w n s h ip  C o m m itte e  o f  
defen dan t, T o w n s h ip  o f  A c q u a ck a n o n k , m a n i-
fested its a p p r o v a l o f  sa id  ch a n g e  o f  g r a d e  b y  the 
passage o f  an o rd in a n ce .

X I I I .  — S a id  co n tra ct  a lso  p r o v id e d  as fo l lo w s :  
“ T h e  c o u n ty  .and the to w n sh ip  sh a ll take ali

n ecessary  a ct io n  to p r o m p t ly  secu re  the re -
m o v a l o r  r e lo ca t io n , as o c ca s io n  m a y  req u ire , 1 q  
o f  any gas o r  w a te r  p ip e s , o r  o th e r  su b -su r fa ce  
con d u its , o r  any te le g ra p h , te le p h o n e  o r  o th e r  
aeria l lines, the re m o v a l o r  re lo ca t io n  p i 
w h ic h  sh a ll be  n ecessita ted  b y  the w o r k  to be 
d on e  u n d e r  this a g re e m e n t.”

X I V .  — D e fe n d a n t  r a ilro a d  c o m p a n y  w as o b l i -
gated b y  sa id  co n tra c t  t o -d o  a ll w o r k  n ecessary  to 
depress sa id  R iv e r  R o a d  and to a lter  the sam e so 
that the n ew  g ra d e  lin e  th e r e o f  w o u ld  c o n fo r m  to
the g ra d e  lin e  a g re e d  u p o n  and .fixed  and estab- 2 0  
fished as a fo re sa id .

X V .— A  n ecessary  p a rt  o f  the w o r k  in v o lv e d  
in ch a n g in g  the g ra d e  o f  sa id  R iv e r  R o a d  c o n -
sisted o f  the e x ca v a tio n  fr o m  w ith in  the lines o f  
said road  o f  la rg e  qu an tities  o f  earth , r o ck  and 
other m atter.

X V I .  — T h e  seven  te le g ra p h  p o le s  o f  c o m p la in -
ant re fe rre d  to in P a ra g ra p h s  “ V I I ”  and “ V I I I ”  
hereof, w e r e  e re cte d  and stood  w ith in  the area 
w here said  w o r k  o f  e x ca v a tio n  w as re q u ire d  to be 
done, the lo c a t io n  o f  the sam e w ith  r e fe r e n c e  to 
said ex ca v a tio n  w o r k  b e in g  sh ow n  u p o n  the cross- 
section m a p  m a rk e d  “ E x h ib it  A , ”  w h ic h  is an-
nexed h ere to  and m a d e  a p a rt h e r e o f. T h e  seven 
poles are n u m b e re d  fr o m  357  to 363 in c lu s iv e  on  
said E x h ib it  A .

X V I I .  — In  o r d e r  to p e r m it  sa id  p x ca v a tio n  
w ork  to be  c a r r ie d  on  and p ro s e cu te d  to c o m p le -
tion it w as n ecessary  to rem b v e  said  seven p o le s  to 
positions o u ts id e  the lines o f  sa id  R iv e r  R o a d .

r
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X V I I I .  — D e fe n d a n t  r a ilro a d  co m p a n y , at its 
o w n  exp en se , p r o v id e d  c o m p la in a n t  w ith  r igh t o f 
w a y  o u ts id e  the lin e s * o f sa id  roa d  fo r  the erec-
tion , m a in ten a n ce  an d  o p e r a t io n  o f  su ch  part o f 
sa id  te le g r a p h  lin e  as it w as n ecessary  to so re-
m o v e , d u r in g  su ch  t im e  as sa id  w o r k  o f  excavation  
w as b e in g  c a r r ie d  on .

X I X .  ___ I t  w as n ecessary  f o r  c o m p la in a n t  to con -
tin u o u s ly  an d  u n in te r ru p te d ly  m a in ta in  its tele-

1 0  g r a p h  se rv ice  o v e r  its sa id  lin e  e re cte d  a lo n g  and 
u p o n  sa id  R iv e r  R o a d  at and in  the v ic in ity  o f  its 
in te rse ctio n  w ith  sa id  ra ilro a d , f o r  the transm is-
sion  o f  te le g r a p h  m essages b e tw e e n  po in ts  outside 
o f  the State o f  N e w  J ersey , as w e l l  as betw een 
p o in ts  w ith in  sa id  state, d u r in g  the p ro se cu tio n  of 
sa id  w o r k  o f  e x ca v a tio n .

X X .  — C o m p la in a n t  w as d u ly  n o t if ie d  o f  said 
ch a n g e  in  the g ra d e  o f  R iv e r  R o a d  and o f  the 
n ecessity  o f  r e m o v in g  its sa id  te le g ra p h  poles,

2 0  w ire s  and a p p lia n ce s  so as to p e r m it  said  w o rk  of 
e x ca v a tio n  to be  d on e . C o m p la in a n t  w as also noti-
fied  that u p o n  c o m p le t io n , o f  sa id  e x ca v a tio n  w ork  
sa id  p o les , w ire s  and a p p lia n ce s  m ig h t  b e  restored 
to p o s it io n  w ith in  the lin es o f  sa id  road .

X X I .  — T h is  C o u r t , on  J u n e  19th, 1916, m ade 
an o r d e r  that, in  v ie w  o f  the u rg e n t  p u b lic  neces-
sity, sa id  seven  p o le s  w ith  th e ir  w ire s  and equ ip -
m en t sh o u ld , p e n d in g  fin a l h e a r in g , b e  sh ifted  to 
a n e w  te m p o ra ry  lo c a t io n  b y  the co m p la in a n t  and

3 0  la ter  m o v e d  b a c k  a g a in  a fte r  the g ra d e  crossing 
w o r k  w as c o m p le te d , and “ that the qu estion  w hich  
o f  the pa rties  sh a ll b e  lia b le  f o r  the cost and ex-
pen se o f  such  r e lo c a t io n  o r  re co n stru ctio n  and the 
restora tion  o f  sa id  p o le s  and lines to w ith in  the 
lines o f  sa id  R iv e r  R o a d , u p o n  the co m p le tio n  of 
sa id  im p ro v e m e n t , and the costs on  said o rd er  al-
lo w e d  J u n e  3d , 1916, a b id e  the fina l d e cre e  o f  this 
C o u r t ,”  to w h ic h  o r d e r  f o r  g re a te r  certa inty , ref-
e re n ce  is h e r e b y  m a d e .
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X X I I . — T h e  rea son a b le  cost  and ex p en se  in -
cu rred  and p a id  b y  c o m p la in a n t  in r e m o v in g  said  
poles, w ire s  and a p p lia n ce s , in e r e c t in g  sa id  te m -
p o ra ry  d e to u r  lin e , in  r e m o v in g  sa id  d e to u r  lin e  
and in  re sto r in g  its p o les , w ire s  and a p p lia n ce s  to
w ith in  the lines o f  R iv e r  R o a d  a fo re sa id , w as as 
f o l lo w s :

L a b o r . . . .........................................  $ 5 7 2 4 9
C a r fa r e  and m is c e l la n e o u s ..  73 73
F r e ig h t  and h a u l in g ............. .. 7 9  87
M a te r ia l  ....................................... .. 4 1 1  5 4

10

$ i , i 3 7  63 .
V R E D E N B U R G H ,  W A L L  &  C A R E Y ,  

S o lic ito r s  f o r  C o m p la in a n t.

W .  J . L A R R A B E E ,
S o lic ito r  f o r  D e fe n d a n t , T h e  D e la w a r e , L a c k a -

w an n a  &  W e s te r n  R a ilr o a d  C o m p a n y .

F R E D  W . V A N  B L A R C O M ,  
S o lic ito r  f o r  D e fe n d a n t , B o a rd  o f  C h o se n  F r e e -

h o ld e rs  o f  the C o u n ty  o f  P assa ic .

W I L L I A M  B. G O U R L E Y ,  
S o lic ito r  f o r  D e fe n d a n t , T o w n s h ip  o f  A c q u a c k -  

anonk , in  the C o u n ty  o f  P assa ic , n o w  the C ity  
o f  C lif t o n .

20

E X H I B I T  “ C .”

T h is  A g r e e m e n t , m a d e  this 26th  d a y  o f  A u g -
ust, 1915, b e tw een  T h e  Board  of  C h o s e n  F r e e -
h o l d e r s  of  t h e  Co u n t y  of  Pa s s a ic , a m u n ic ip a l 
co rp o ra tio n  o f  the State o f  N e w  J ersey , p a rty  o f  
the first part, h e r e in a fte r  c a lle d  the “ C o u n ty ,”  T h e  
To w n s h i p  of  A c q u a c k a n o n k  i n  t h e  C o u n t y  
OF PASSAIC, a lik e  c o r p o r a t io n , p a rty  o f  the se con d  
part, h e r e in a fte r  c a lle d  the “ T o w n s h ip ,”  and T h e  
De l a w a r e , L a c k a w a n n a  a n d  W e s t e r n  R a i l -

30
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ROAD COMPANY, a c o r p o r a t io n  o f  the State o f  P enn-
sy lva n ia , as L essee  o f  T h e  M o r r is  a n d  E sse x  
R a il r o a d  Co m p a n y , a c o r p o r a t io n  o f  the State o f 
N e w  J ersey , p a rty  o f  the th ird  part, h ere in a fter  
c a lle d  the “ R a i lr o a d  C o m p a n y .”

WHEREAS, the track s o f  the R a i lr o a d  C o m p a n y ’ s 
ra ilro a d  n o w  cross  at g ra d e  the p u b lic  h ig h w a y  or 
roa d  k n o w n  as “ R iv e r  R o a d ,”  at D e la w a n n a , in the 
T o w n s h ip  o f  A c q u a ck a n o n k , C o u n ty  o f  Passaic 

10 and State o f  N e w  J ersey , and the pa rties  hereto, 
f o r  the p u rp o se  o f  s e cu r in g  g re a te r  sa fety  to per-
sons and p r o p e r ty  and to fa c ilita te  the construction  
and m a in ten a n ce  o f  o th e r  than g ra d e  crossings, 
d e s ire  to e lim in a te  said c ro ss in g  at g ra d e  and’ to 
pass said  roa d  ben eath  the tracks o f  the ra ilroa d ; 
and

W HEREAS, b y  S ection s  30  and 31 o f  an act en-
tit led  “ A n  A c t  C o n c e r n in g  R a ilr o a d s  (R e v is io n  of 
1 9 0 3 ) ,”  and am en d m en ts  th e r e o f  and supplem ents 

20 th ereto , and o th e r  statutes o f  the State o f  N e w  Jer-
sey, the pa rties  h e re to  are a u th o r iz e d  to enter into 
con tra cts  to e ffe ctu a te  the p u rp o se s  a fo re s a id ;

NOW, THEREFORE, in co n s id e ra t io n  o f  the 
p rem ises  and o f  the sum  o f  O n e  D o l la r  ($ 1 .0 0 ) tp 
ea ch  o f  the pa rties  h e re to  b y  the o th ers  in hand, 
p a id , the r e ce ip t  -w h e r e o f  is h e r e b y  severally  
a c k n o w le d g e d , and o f  the coven a n ts  and agree-
m ents h e r e in a fte r  co n ta in e d , to b e  se v e ra lly  kept 
and p e r fo r m e d  b y  ea ch  o f  the parties , it is agreed 

30 as f o l lo w s :
FIRST: A tta c h e d  h e re to  and m a d e  a part o f  this 

ag reem en t, is a b lu e p r in t  p la n  en tit led  “ D . L . & 
W .  R . R ., B o o n to n  B ra n ch , P r o p o s e d  E lim in ation  
o f  G r a d e  C ro ss in g  at R iver . R o a d , D ela w a n n a , N .
J ., O ff . D iv . E n g ., H o b o k e n , N .  J ., S ca le  1 inch—  
50  feet, A p r i l  1, 1915, R e v is e d  J u n e  21, 1915,” 
sh o w in g  in d e ta il the w o r k  h e re in  p r o v id e d  for. 
S h o u ld  th ere  b e  an y  d is c re p a n c ie s  betw een  the 
w r itte n  p o rtio n s  o f  th is a g re e m e n t and the plan

/
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a foresa id  in d e s c r ib in g  the w o r k  in ten d ed  to be  
co v e re d  h ere in , the p la n  sh a ll p re v a il.

SECOND: T h e  g r a d e  o f  R iv e r  R o a d  sh a ll be  d e -
pressed so as to pass ben eath  the track s o f  the r a il-
road, and the track s o f  the ra ilro a d  sh a ll b e  c a r r ie d  
across sa id  roa d  a b o v e  the g ra d e  th e r e o f  u p o n  a 
con cre te  b r id g e  w ith  t ig h t  floor , h a v in g  a m in i-
m um  c le a ra n ce  a b o v e  the ro a d w a y  o f  th irteen  
(1 3 ) feet, as sh ow n  u p o n  sa id  p lan .

W i l l ia m  S treet sh a ll be  d ep ressed  so as to c o n - 1 0  
form  to the n e w  g ra d e  o f  R iv e r  R o a d  as sh ow n  
upon the p la n  h e re in a b o v e  r e fe r r e d  to.

T h e  cost  o f  a ll w o r k  d o n e  p u rsu an t to this a ction  
shall be  b o rn e  and p a id  fo r  b y  the R a i lr o a d  C o m - 
p.u-.y.

T h i r d : T h e  R a i lr o a d  C o m p a n y  sh a ll also, at 
its o w n  exp en se , e q u ip  sa id  b r id g e  w ith  su ita b le  
condu its f o r  e le c t r ic  lig h t  w ir in g  and fu rn ish  
p ro p e r  e le c t r ic  lig h t  fix tu res f o r  l ig h t in g  the p as-
sagew ay ben eath  the sam e, bu t the R a i lr o a d  C o m - 
pany sh a ll n ot be  l ia b le  h e re u n d e r  fu r th e r  than 
for  the cost  o f  o r ig in a l  in sta lla tion .

FOURTH: A n y  m a c a d a m iz in g  o r  o th e r  p a v ih g  
of R iv e r  R o a d  o r  W i l l ia m  S treet w h ic h  the C o u n ty  
or the T o w n s h ip  m a y  d e e m  n ecessary  o r  d e s ira b le , 
shall be  d o n e  b y  and at the ex p en se  o f  the C o u n ty  
or the T o w n s h ip , as o c ca s io n  sh a ll req u ire . T h é  
C ounty o r  the T o w n s h ip  sh a ll a lso  p r o v id e  and 
m aintain, at th e ir  o w n  exp en se , any and a ll s ide- 
walks, c u r b in g  and g u tte r in g , w h ic h  in th e ir  o r  
either o f  th e ir  ju d g m e n ts  sh o u ld  be  p r o v id e d  f o r  
either o f  sa id  h ig h w a y s .

U pon  c o m p le t io n  o f  the w o r k  to b e  d o n e  b y  the 
R a ilroa d  C o m p a n y  u n d e r  S e ct io n  Se c o n d  h e r e o f, 
the C o u n ty  sh a ll th e re a fte r  m a in ta in  and k e e p  said  
portion o f  R iv e r  R o a d  in re p a ir  at its o w n  exp en se , 
and the T o w n s h ip  sh a ll th e re a fte r  m a in ta in  and 
keep said  p o r t io n  o f  W i l l ia m  S treet in re p a ir  at 
its ow n  exp en se .
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T h e  ex p en se  o f  l ig h t in g  the p a ssa g ew a y  beneath 
sa id  b r id g e  sh a ll b e  b o r n e  and p a id  f o r  b y  the 
C o u n ty , and the C o u n ty  sh a ll a lso, at its o w n  ex-
pense, m a in ta in  and k e e p  in re p a ir  the conduits 
and fix tu res to b e  p r o v id e d  b y  the R a i lr o a d  C o m -
p a n y  u n d e r  the p ro v is io n s  o f  S e ct io n  THIRD here-

F lF T H : T h e  C o u n ty  and the T o w n s h ip  shall, at 
the requ est o f  the R a i lr o a d  C o m p a n y , take all 

1 o  n ecessary  a ct io n  to p r o m p t ly  secu re  the rem ov a l or 
1  r e lo ca t io n , as o c ca s io n  m a y  re q u ire , o f  any gas or 

w a te r  p ip e s  o r  o th e r  su b -su r fa ce  con d u its , o r  any 
te le g ra p h , te le p h o n e  o r  o th e r  a er ia l lines, the re-
m o v a l o r  re lo ca t io n  o f  w h ic h  sh a ll b e  necessitated 
b y  the w o r k  to b e  d o n e  u n d e r  th is ag reem en t.

SIXTH: T h e  C o u n ty  and the T o w n s h ip  shall 
p r o m p t ly  take a ll o ff ic ia l o r  o th e r  a ction  ( in c lu d -
in g  the passage  o f  o rd in a n ce s  and resolu tions) 
n ecessary  to c a r ry  ou t  o r  e ffe ctu a te  the provisions 

9 0  o f  th is ag reem en t, o r  to fa c i lita te  the d o in g  o f  the 
w o r k  h e re in  p r o v id e d  fo r , at su ch  tim es as thç 
R a i lr o a d  C o m p a n y  sh a ll request.

SEVENTH: T h e  R a i lr o a d  C o m p a n y  agrees that 
it w i l l  assum e and p a y  any and a ll dam ages to 
w h ic h  the ow n e rs  o f  lands a b u ttin g  on  W illia m  
S treet m a y  b e  la w fu l ly  en tit led  b y  reason o f  the 
ch a n g e  o f  g ra d e  o f  sa id  street, and the R a ilroa d  
C o m p a n y  also agrees that it w i l l  assum e and pay 
the cost o f  any lands taken  o r  a cq u ire d , b y  con- 

n d e m n a tio n  o r  p u rch a se , f o r  the s lop es  and em bank- 
3 0  m ents o f  sa id  street as d ep ressed  u n d e r  the pro-

v is ion s  o f  this ag reem en t.
T h e  R a i lr o a d  C o m p a n y  agrees that it w i l l  as-

sum e and p a y  any and a ll d a m a ges  to w h ich  the 
ow n e rs  o f  the lands and p rem ises  a b u ttin g  on  R iver 
R o a d , w h ic h  are d es ig n a ted  on  the sa id  plan as 
“ J oh a n n a  H ,  H a m m o n d ”  and “ O tto  and V eroika  
S e id e l,”  re sp e ct iv e ly , m a y  b e  la w fu l ly  entitled  by 
reason  o f  the c h a n g e  o f  g ra d e  o f  sa id  road , and the 
R a i lr o a d  C o m p a n y  also  agrees that it w i l l  assume
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and p a y  the cost o f  any o f  sa id  lands w h ic h  m a y  be 
taken o r  a cq u ire d , b y  c o n d e m n a tio n  o r  p u rch a se , 
fo r  the s lop es  and em ban k m en ts  o f  sa id  R iv e r  
R o a d  as d e p re sse d  u n d e r  the p r o y is io n s  o f  this 

• agreem ent.
EIGHTH. E x c e p t  as o th e rw ise  p r o v id e d  in S e c -

tion Se v e n t h  o f  this a g reem en t, the C o u n ty  sha ll, 
in the first instance, p a y  a ll d a m a ges  to w h ic h  any 
ow n ers o r  o ccu p a n ts  o f  lan ds m a y  be  la w fu l ly  en -
titled, o r  w h ic h  m a y  be la w fu l ly  a w a rd e d , on  a c - 0  
count o f  the ch a n g e  o f  the g r a d e  o f  R iv e r  R o a d , 
and also the cost  o f  any lands w h ic h  m a y  be taken 
or a cq u ire d , b y  co n d e m n a tio n  o r  p u rch a se , f o r  the 
slopes and em ban k m en ts  o f  sa id  ro a d  as d e p re sse d  
under the p ro v is io n s  o f  this ag reem en t. T h e  R a i l -
road C o m p a n y  sh a ll p a y  to the C o u n ty  f i fty  (5 0 )  
per cen tu m  o f  such  d a m a g es  and a lik e  p r o p o r t io n  
o f the cost  o f  any lands taken o r  a cq u ire d  f o r  the 
p u rp ose  a fo re sa id , p r o v id e d , h o w e v e r , that n o  
settlem ent o f  any such  d a m a ges  to be  sh ared  b y  the 
R a ilro a d  C o m p a n y  sh a ll be  m a d e  b y  the C ou n ty , 
nor sh a ll the C o u n ty  a cq u ire  b y  p u rch a se  o r  a g re e -
m ent any lands, the cost  o f  w h ic h  is to b e  sh a red  b y  
the R a i lr o a d  C o m p a n y  as a b o v e  p r o v id e d , w ith o u t  
the con sen t o f  the R a i lr o a d  C o m p a n y .

U nless the d a m a g es  a fo re sa id  can  b e  a g re e d  
upon be tw een  the C o u n ty , the R a i lr o a d  C o m p a n y  
and the ow n ers  o r  o ccu p a n ts  (as the case m a y  b e )  
o f the p r o p e r ty , th ey  sh a ll be  ascerta in ed , d e te r -
m ined and a w a rd e d  as p r o v id e d  b y  la w . I f  the 
C oun ty  sh a ll be  u n a b le  to a cq u ire  an y  lan ds n eces- ^  
sary f o r  the s lop es  and em ban k m en ts  o f  R iv e r  
R oad  b y  p u rch a se  o r  a g reem en t w ith  ow n ers , at a 
price  o r  cost  sa t is fa cto ry  to the C o u n ty  and the 
R a ilro a d  C o m p a n y , the C o u n ty  sh a ll, w h e n  re -
quested b y  the R a i lr o a d  C o m p a n y , p r o m p t ly  in sti-
tute p r o c e e d in g s  b y  em in en t d o m a in  o r  c o n d e m n a -
tion and a cq u ire  said  lands th ereu n d er . T h e  R a i l -
road C o m p a n y  m a y  a p p e a r  b y  its a ttorn eys in  all 
p roceed in g s  in stitu ted  to ascerta in , d e te rm in e  re-
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c o v e r  o r  a w a rd  such  d a m a ges , and in  a ll p r o c e e d -
in gs to a cq u ire  lands f o r  the p u rp o s e  a fo re sa id  by 
em in en t d o m a in  o r  co n d e m n a tio n .

N i n t h : T h e  R a i lr o a d  C o m p a n y  w a iv es  all 
c la im s  f o r  d a m a g es  to w h ic h  it m ig h t  o th e rw ise  be 
en tit led , b y  reason  o f  the ch a n g e  o f  g r a d e  o f  R iv e r  
R o a d  in  fr o n t  o f  lan ds o w n e d  b y  it and a ll rights 
to c o m p e n s a t io n  f o r  any o f  its lands to b e  taken for  
the p u rp o se s  o f  th is ag reem en t.

1 0  T  ENTH: T h e  C o u n ty  and the T o w n s h ip  hereby
g ra n t to the R a i lr o a d  C o m p a n y  p e rm iss io n  to con -
struct, m a in ta in  and o p e ra te  su ch  te m p o ra ry  tracks 
and stru ctu res u p o n , a lo n g  and across R iv e r  R oad  
and W i l l ia m  S treet, at g r a d e  o r  o th e rw ise , as may 
b e  n ecessary  o r  r e q u ire d  to fa c i l ita te  the p rosecu -
tion  o f  the w o r k  to b e  d o n e  u n d e r  this agreem ent. 
T h e  C o u n ty  and the T o w n s h ip  a lso  g ra n t p erm is-
sion  to the R a i lr o a d  C o m p a n y  to te m p o r a r ily  close 
u p  and o b s tru ct  the p o r t io n s  o f  R iv e r  R o a d  and 

2 q  W i l l ia m  S treet to b e  ch a n g e d  o r  a lte red  hereunder, 
d u r in g  the p r o s e cu tio n  o f  the w o r k , not, how ever, 
to e x c e e d  a p e r io d  o f  th ree  m o n th s ; p r o v id e d , h ow -
ever , that d u r in g  such  tim e, the R a i lr o a d  C om p a n y  
sh a ll, at its o w n  exp en se , p r o v id e  and m ain ta in  a 
te m p o r a r y  w a y  b e tw e e n  R iv e r  R o a d  and the p ro p -
erties on  W i l l ia m  Street, w h ic h  are sh ow n  upon 
sa id  p lan , f o r  the p u rp o s e  o f  a f fo r d in g  access to 
and egress fr o m  said  p ro p e r t ie s .

E l e v e n t h  : In  the even t that it sh a ll be  deem ed 
n ecessary  d u r in g  the p ro s e cu tio n  o f  the w o r k  to be 

^  d o n e  h e re u n d e r , to m a k e  ch a n g es  in  the p lan  o f  or 
in  the m a n n er  o f  d o in g  sa id  w o r k , it is hereby 
a g re e d  that the sam e sh a ll p r o c e e d  in a ccord an ce  
w ith  such  ch a n ges  w h e n  th ey  h a ve  been  approved  
in  w r it in g  b y  the R a i lr o a d  C o m p a n y  and by 
p r o p e r  o ff ic ia l a ction  on  the p a rt o f  the C ounty 
and T o w n s h ip . C e r t if ie d  c o p ie s  o f  the record  o f 
sa id  o ff ic ia l a ction  sh a ll b e  fu rn ish e d  to the R a il-
ro a d  C o m p a n y  as its a u th o r ity  to p r o c e e d  there-
u n d er .
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I n  W i t n e s s  W h e r e o f , T h e  C o u n ty  has cau sed  
this a g re e m e n t to be  s ig n ed  b y  its D ir e c t o r  and its 
co rp o ra te  seal to b e  h e re to  a ffixed , attested b y  its 
C lerk , p u rsu an t to a u th o r ity  o f  a reso lu tio n  passed 
the 4th  d a y  o f  A u g u s t , 1915, and the T o w n s h ip  
has cau sed  this a g re e m e n t to be  s ig n ed  b y  the 
C h a irm a n  o f  its T o w n s h ip  C o m m itte e  and its c o r -
porate seal to b e  h e re to  a ffixed , attested b y  its C le r k  
pursuant to a reso lu tio n  passed  the 20th  d a y  o f  
Ju ly, 1915, and the R a i lr o a d  C o m p a n y  has cau sed  10 
this a g re e m e n t to be s ig n ed  b y  its P re s id e n t  and its 
co rp o ra te  se^l to b e h e re to  a ffixed , attested b y  its 
S ecretary , the d a y  and y e a r  first a b o v e  w ritten .

T H E  B O A R D  O F  C H O S E N  F R E E H O L D -
E R S  O F  T H E  C O U N T Y  O F  P A S S A I C ,

B y  I S A A C  W O L L E N B E R G ,
D ir e c to r .

A ttest :
G eo . W . Bo t b y l ,

C le r k . 20
(SEAL)

T H E  T O W N S H I P  O F  A C Q U A C K A N O N K  
I N  T H E  C O U N T Y  O F  P A S S A I C ,

B y  G E O . F . S C H M I D T ,  
C h a irm a n , T o w n s h ip  C o m m itte e .

A ttest :
Edo  M . Y e r e a n c e ,

C le rk .
(SEAL) 3 0

T H E  D E L A W A R E ,  L A C K A W A N N A  A N D  
W E S T E R N  R A I L R O A D  C O M P A N Y ,

A s  L essee  o f  T h e  M o r r is  and E ssex  
R a i lr o a d  C o .

B y  W .  H . T R U E S D A L E ,
A ttest: P res id en t.

R. B. Sc o f ie l d ,
A sst. S ecre ta ry .

(SEAL)

\
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St a t e  of  N e w  Je r s e y  
Co u n t y  of  Pa s s a ic .

B e  I t  R e m e m b e r e d , that on  this T w en ty -firs t  
d a y  o f  J u ly , 1915, b e fo r e  m e, a N o t a r y  P u b lic  o f
N .  J ., p e rs o n a lly  ca m e  E d o  M . Y e a r a n ce , w h o  be-
in g  d u ly  sw orn , d id  d e p o se  and m a k e  p r o o f  to my 
sa tis fa ction  that h e  is the C le r k  o f  the T o w n sh ip  
o f  A c q u a c k a n o n k , on e  o f  the pa rties  to the fo re -
g o in g  a g re e m e n t ; that h e  w e ll  k n ow s the corp ora te  

10 seal o f  sa id  T o w n s h ip ;  that the seal a ffixed  to said 
a g re e m e n t is the p r o p e r  c o r p o r a te  seal o f  said 
T o w n s h ip ;  that the said  a g re e m e n t w as s ign ed  and 
the sa id  seal th ereto  a ffixed  b y  G e o r g e  F . S chm idt, 
w h o  w as at the date  th e r e o f C h a irm a n  o f  T o w n sh ip  
C o m m itte e  o f  sa id  T o w n s h ip , p u rsu an t to a resolu -
tion  in that b e h a lf  passed  b y  the T o w n s h ip  C o m -
m ittee  o f  the T o w n s h ip  o f  A c q u a c k a n o n k  on  the 
20th  d a y  o f  J u ly , 1 9 1 5 ; and that th e re u p o n  de-
p o n e n t s ig n ed  the sam e as a ttestin g  w itness.

S u b s cr ib e d  and sw orn  to b e fo r e  m e  the d ay  and 
y e a r  a fo re sa id .

(SEAL)

3 0  St a t e  of  N e w  Je r s e y , i  
C o u n t y  of  Pa s s a ic . /

B e  I t  R e m e m b e r e d , that on  this F o u r th  day o f 
A u g s u t , 1915, b e fo r e  m e, a M a s te r  in  C h a n ce ry  o f
N .  J ., p e rs o n a lly  ca m e  G e o r g e  W .  B o tb y l, w h o , be-
in g  d u ly  sw orn , d id  d e p o se  and m a k e  p r o o f  to my 
sa tis fa ction  that h e  is the C le r k  o f  the B oard  of 
C h o se n  F r e e h o ld e r s  o f  the C o u n ty  o f  P assaic, one 
o f  the p a rties  to the fo r e g o in g  a g re e m e n t; that he 
w e l l  k n ow s the c o r p o r a te  seal o f  sa id  B o a r d ; that

20 E D O  M . Y E A R A N C E ,  
T o w n s h ip  C lerk .

(SEAL)

A L E X A N D E R  M . S M I T H ,  
N o t a r y  P u b l ic ,  P a ssa ic  C o ., N . J.
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the seal a ffixed  to sa id  a g re e m e n t is the p r o p e r  
seal o f  sa id  B o a r d ; that the sa id  a g re e m e n t w as 
signed and the said  seal th ereto  a ffixed  b y  Isa a c  
W o lle n b e r g , w h o  w as at the date  th e r e o f  the D i -
rector  o f  sa id  B o a r d ; p u rsu an t to a reso lu tion  
passed A u g u s t  4, 1 9 1 5 ; and that d e p o n e n t  th e re -
upon s ig n ed  the sam e as attestin g  w itness.

G E O . W .  B O T B Y L .
S u b scr ib e d  and sw orn  to b e fo r e  m e  the d a y  and 

year a fo re sa id .
F R E D  W . V A N  B L A R C O M ,  1 0  

M a s te r  in  C h a n c e r y  o f  N e w  Jersey .

O P I N I O N .

( F i l e d  J u n e  13, 1918 .)

G R I F F I N ,  V . C .
T h is  cause is su b m itted  u p o n  the p le a d in g s  and 

a s tip u la tion  o f  facts, fr o m  w h ic h  it a p p ea rs  that 
the R iv e r  R o a d  in the T o w n s h ip  o f  A c q u a c k a n o n k  
in the C o u n ty  o f  P assa ic  is a’ p u b lic  h ig h w a y  w h ic h  
was crossed  b y  the D e la w a r e , L a ck a w a n n a  &  
W estern  R a i lr o a d  at g r a d e ; that said  R iv e r  R o a d  
is a post road  w ith in  the m e a n in g  o f  the A c t  o f  
C ongress, w ith in  the lines o f  w h ic h  the c o m p la in -
ant had  e re cte d  its te le g ra p h  p o le s  c a r r y in g  w ire s  
for the tran sm ission  o f  m essages. . T h e  R a ilr o a d  
C om p a n y  and the T o w n s h ip  and C o u n ty  a u th o r i- ^  
ties en tered  in to  an a g re e m e n t to ch a n g e  the g ra d e  
of the R iv e r  R o a d  to a b o lish  the g r a d e  cross in g , 
under L a w s  o f  1903, p. 661, secs. 30  and 31 C o m p .
Stat. 4.234 ( se c - 3 °  a m en d ed  P . L . 191^, p. 98, 1st 
sup. C o m p . Stat., p. 1 2 9 9 ). In  d o in g  the w o r k  it 
becam e n ecessary  to te m p o r a r ily  r e m o v e  the te le -
graph p o le s  and w ire s  o f  the c o m p la in a n t  to a 
point o u ts id e  the lines o f  h ig h w a y , a n tic ip a t in g  
w hich , the c o m p la in a n t  file d  its b i l l  to restra in  this
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d istu rb a n ce , and o b ta in e d  an o r d e r  to sh o w  cause, 
w ith  restraint, u p o n  the h e a r in g  o f  w h ic h  an order 
w as en tered  on  the 19th d a y  o f  J u n e , 1916, on  m o-
tion  o f  the s o lic ito rs  o f  a ll the parties , w h ic h , after 
p e r m itt in g  the w o r k  to b e  p r o c e e d e d  w ith , ordered  
as f o l l o w s :

“ F u r t h e r  O r d e r e d , that the question, 
w h ic h  o f  the pa rties  sh a ll be  l ia b le  fo r  the 
cost and ex p en se  o f  such  re lo ca t io n  o r  recon- 

1 0  stru ction  and the restora tion  o f  sa id  p o les  and 
lines to w ith in  the lines o f  sa id  R iv e r  R oad 
u p o n  the c o m p le t io n  o f  sa id  im provem en t, 
and the costs on  said  o r d e r  a l lo w e d  Ju n e  3rd, 
1916, a b id e  the final d e c re e  o f  this C o u r t .”

T h e  c o m p la in a n t  th e re a fte r  re m o v e d  its poles, 
w ire s , & c., o u ts id e  the lines o f  the road , and re-
stored  the sam e a fte r  the ch a n g e  o f  g ra d e  w as com -
p le te d , at an ex p en se  o f  $1 ,137 .63 .

T h e  q u estion  n o w  p resen ted  is w h ic h  o f  the 
2 0  pa rties  sh o u ld  b e a r  this expen se .

F irst, are the m u n ic ip a lit ie s  l ia b le ?
I f  the c o m p la in a n t  sou g h t to e n jo in  the m u n ici-

p a lit ie s  fr o m  c h a n g in g  the g ra d e  o f  the road be-
cau se  it w o u ld  in te r fe re  te m p o r a r ily  w ith  the 
m a in ten a n ce  o f  its p o le s  in  the lo c u s  in  q u o ,  or  if 
it sued  to r e c o v e r  the cost o f  c h a n g in g  the location 
o f  its p o le s  d u r in g  the im p r o v e m e n t  and restoring 
th em  to th e ir  fo r m e r  lo c a t io n  a fte r  its com p letion , 
it is q u ite  c le a r  it w o u ld  fa il  in b o th  instances, be- 
cause its easem ent is su b serv ien t to the rights o f  the 
p u b lic  in the h ig h w a y , fr o m  w h ic h  it fo l lo w s  that 
the cost  o f  a ll ch a n ges  o f  lo c a t io n  in the highw ay, 
m a d e  n ecessary  to the use o f  the d o m in a n t right of 
the p u b lic  in the h ig h w a y , m ust b e  p a id  b y  the 
ow n e rs  o f  w h a t  m ig h t  b e  te rm e d  the subordinate 
easem ent. J e rse y  C it y  vs. C ity  o f  H u d so n , 13 N.
J. E q ., p. 4 2 0 ; E r ie  R . R . C o . vs. P u b l ic  U tilities 
C o m m ’ rs, 89 N . J . L ., 57 a ffirm ed  90  id em ., 672-
673-

/
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S e co n d , is the R a i lr o a d  C o m p a n y  l ia b le ?
T h e  c o m p la in a n t  insists that even  th o u g h  the 

m u n ic ip a lit ie s  are n ot lia b le , the R a i lr o a d  C o m -
pany is. Its  v ie w  is that the c h a n g e  o f  g r a d e  w as 
m ade fo r  the so le  ben e fit  o f  the R a i lr o a d  C o m -
pany. W it h  this I d o  n ot agree , and d o  n ot d eem  
it n ecessary  to pass u p o n  w h a t  the s itu ation  w o u ld  
be i f  this co n te n tio n  w e r e  true. T h e  ch a n g e  o f  
grade  w as m a d e  w ith  le g is la t iv e  san ction , w h ic h  
a u th o r ize d  m u n ic ip a lit ie s  and the ra ilro a d  c o m - j q  
panies to en ter  in to  a g reem en ts  to a b o lish  g ra d e  
crossings— a th in g  c le a r ly  b e n e fic ia l to b o th — and 
fix in g  the p o r t io n  o f  the ex p en se  to be  b o rn e  b y  the 
m u n ic ip a lit ie s . T h is  is p r e c is e ly  w h a t  d e fen d a n ts  
did. In  the 6th  p a ra g ra p h  the m u n ic ip a lit ie s  
agreed  to take the n ecessary  o ff ic ia l, o r  o th e r  a c -
tion, etc., to c a r ry  ou t the p ro v is io n s  o f  the a g re e -
ment, etc.

In  the 51I1 p a ra g ra p h  the m u n ic ip a lit ie s  a g reed  
(a m o n g  e th e r  th in g s ) to secu re  the re m o v a l a o d  o n  
re loca tion  o f  the p o le s  in qu estion , w h e r e  ren d ered  
necessary to p e r fo r m  the w o r k  co n te m p la te d . T h is  
paragraph  w as e v id e n t ly  in serted  to b in d  the 
m u n ic ip a lities  to e x e rc ise  th e ir  righ ts  to c o m p e l 
the re m o v a l o r  re lo ca t io n  o f  the p o le s  d u r in g  the 
w ork, so that the sam e m ig h t  n ot be  im p e d e d . T h e  
R a ilroa d  C o m p a n y  assum ed n o  l ia b i l i t y  u n d e r  this 
paragraph .

T h e  c o m p la in a n t, as I  u n d ersta n d  it, m akes the 
point,, w h ic h  is c o m b a tte d  in d e fe n d a n ts ’ b r ie f ,  o n 
that, as the ra ilro a d  d id  the w o r k  (w h ic h  is t r u e ) ,  ^ 
cou p led  w ith  the assertion  that it w as f o r  the r a il-
road’ s so le  b en e fit  (w h ic h  I  h a ve  fo u n d  to be  u n -
true), a le g a l o r  e q u ita b le  r ig h t  arises in fa v o r  o f  
the co m p la in a n t  again st the R a i lr o a d  C o m p a n y  to 
reim bursem ent: I  d o  n ot d e e m  it n ecessary  to pass 
on this c o m p o u n d  co n te n tio n , i f  it is so u rg e d , b e -
cause the e lem en t o f  so le  b en e fit  to the R a i lr o a d  
C om p an y  is m is s in g ; and, as to the fa c t  that the 
R a ilroa d  C o m p a n y  d id  the w o r k , that fa c t  a lon e
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d oes  n ot re n d e r  the R a i lr o a d  C o m p a n y  lia b le , be-
cause, in  d o in g  it, it s tood  to w a rd  the m u n ic ip a lit ie s  
in  the re la tion  o f  c o n tra c to r  and e m p lo y e . C la rk  
vs. E liz a b e th , 61 N .  J . L a w , 56 5 -5 77 .

B e in g  o f  the o p in io n  that the d e fen d a n ts  are not 
lia b le  to re im b u rse  the co m p la in a n t, a d e cre e  w ill 
b e  a d v ised  d ism iss in g  the b ill .

F I N A L  D E C R E E .

( F i l e d  M a y  31, 1918 .)

T h e  c o m p la in a n t  h a v in g  file d  its b i l l  o f  co m -
p la in t  in the a b o x e  en tit led  case, w ith  affidavits 
th ere to  a n n exed , p r a y in g  that a p erm a n en t in ju n c-
tion  issue restra in in g  the d e fen d a n ts , th e ir  re-
sp e c tiv e  agents, o fficers , e m p lo y e s , servants and 

2 0  c o n tr a c to r s , 'a n d  ea ch  and e v e r y  o f  them , fr o m  in 
an y  w a y  cu tt in g  d o w n , e x c a v a tin g  a rou n d  and 
u n d e r  so as to in te r fe re  w ith  the s u p p o r t  o f, re-
m o v in g  o r  d e s tro y in g  the c o m p la in a n t ’ s telegraph  
p o le s  and lines, o r  any p a rt  th e re o f, lo ca te d  upon 
the p u b lic  h ig h w a y  k n ow n  as R iv e r  R o a d , in the 
C it y  o f  C l i f t o n  ( f o r m e r ly  the T o w n s h ip  o f 
A c q u a c k a n o n k ) , at and n ea r the p o in t  o f  the in-
te rsection  o f  sa id  h ig h w a y  w ith  the tracks and 
r ig h t  o f  w a y  o f  d e fe n d a n t, T h e  D e la w a r e , L acka- 

o q  w a n n a  and W e s te r n  R a i lr o a d  C o m p a n y ; and the 
C o u r t  h a v in g  a l lo w e d  an o r d e r  to sh o w  cause w hy 
an in ju n ct io n  sh o u ld  n ot issue in a c co rd a n ce  with 
the p r a y e r  o f  sa id  b i l l  o f  c o m p la in t , returnable 
J u n e  12th, 1916, w ith  ad in te r im  restraint, w hich 
o r d e r  w as d u ly  co n tin u e d  to J u n e  19th, 1916 ; and 
sa id  o r d e r  to sh o w  cau se  c o m in g  on  to b e  heard  on 
sa id  19th d a y  o f  Ju n e , in  the p resen ce  o f  counsel 
f o r  the re sp e ctiv e  parties , at w h ic h  tim e it ap-
p e a re d  that the d e fen d a n ts  w e r e  en g a g e d  in the 
w o r k  o f  d e p re ss in g  the g ra d e  o f  sa id  R iv e r  R oad
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so as to pass the sam e b en eath  the track s o f  the 
ra ilroa d  o f  the d e fe n d a n t  R a i lr o a d  C o m p a n y , and 
that sa id  w o r k  c o u ld  n o t b e  d o n e  n o r  p ro s e cu te d  
to c o m p le t io n  w h ile  sa id  te le g r a p h  p o le s  and lin es 
o f the c o m p la in a n t  re m a in e d  in th e ir  then  p resen t 
lo c a t io n ; and the C o u r t  on  sa id  19th d a y  o f  Ju n e , 
1916, h a v in g  m a d e  an o r d e r  that, in  v ie w  o f  the 
urgent p u b l ic  n ecessity , sa id  p o le s  and th e ir  w ire s  
and e q u ip m e n t sh o u ld , p e n d in g  fina l h e a r in g , be  
sh ifted  to a n e w  te m p o ra ry  lo c a t io n  b y  the c o m -
p la in ant and la ter  m o v e d  b a ck  a g a in  a fte r  the 
grade  cro ss in g  w o r k  w as c o m p le te d , the qu estion , 
w h ich  o f  the p a rties  sh a ll b e  l ia b le  f o r  the cost 
and exp en se  o f  su ch  re lo ca t io n  o r  re co n stru ctio n  
and the restora tion  o f  sa id  p o le s  and lines to w ith in  
the lines o f  sa id  R iv e r  R o a d  u p o n  the c o m p le t io n  
o f  said im p ro v e m e n t , and fo r  the costs on  the sa id  
o rd er  to sh o w  cause, to a b id e  the fin a l d e c r e e  o f  
this C o u r t ;  and the severa l d e fen d a n ts  h a v in g  file d  
their re sp e ctiv e  answ ers and issue h a v in g  b een  
jo in ed  th ereon  and the sa id  cau se  c o m in g  on  fo r  
final h e a r in g  on  J a n u a ry  30th , 1918, on  the p le a d -
ings and an a g re e d  s tip u la tio n  o f  fa cts, in  the p re s -
ence o f  J o h n  A .  H a r tp e n c e , E sq ., o f  V r e d e n b u r g h , 
W a ll  and C a re y , a p p e a r in g  fo r  the c o m p la in a n t ; 
W a lte r  J . L a r ra b e e , E sq ., a p p e a r in g  f o r  d e fe n d a n t  
R a ilro a d  C o m p a n y ; F r e d  W .  V a n  B la r c o m , E sq ., 
a p p ea rin g  f o r  d e fe n d a n t  B o a r d  o f  C h o se n  F r e e -
holders, and W i l l ia m  B . G o u r le y , E sq ., a p p e a r in g  
fo r  d e fen d a n t C ity  o f  C l i f t o n  ( f o r m e r ly  the T o w n -
ship o f  A c q u a c k a n o n k )  ; and the C o u r t  h a v in g  
heard the a rgu m en ts  o f  co u n se l and d u ly  c o n s id -
ered the sam e, to g e th e r  w ith  the said  p le a d in g s  and 
stipu lation  o f  fa cts, and b e in g  o f  the o p in io n  that 
com p la in an t is n ot en tit led  to r e lie f , it is n o w , on  
this 31st d a y  o f  M a y , 1918,

10

20

30
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ORDERED, that the bill of complaint be and the 
same is hereby dismissed, with costs.

R e s p e c t fu l ly  a d v ised ,

J O H N  G R I F F I N ,
V . C .

E . R . W A L K E R ,
C.

O n  m o t io n  o f

10 W . J. LARRABEE,
S o lic it o r  o f  D e fe n d a n t  T h e  D e la w a r e , L a ck a -

w a n n a  and W e s te r n  R a i lr o a d  C o m p a n y .

F r e d  W . V a n  B l a r c o m ,
S o lic it o r  o f  D e fe n d a n t  B o a r d  o f  C h o se n  F ree -

h o ld e rs  o f  the C o u n ty  o f  P assa ic .

W i l l i a m  B. G o u r l e y ,
S o l ic i t o r  o f  D e fe n d a n t  C ity  o f  C l i f t o n  ( fo r  

m e r ly  T o w n s h ip  o f  A c q u a c k a n o n k ) .

N O T I C E  O F  A P P E A L .

( F i l e d  J u ly  2 3 rd , 1918 .)

30
T h e  c o m p la in a n t  h e r e b y  a p p ea ls  fr o m  the whole 

and e v e ry  p a rt  o f  the fin a l d e c r e e  m a d e  in this 
C o u r t  in  ab ov e -sta ted  cau se  on  the 31st d a y  o f  M ay, 
1918, to the C o u r t  o f  E r r o r s  an d  A p p e a ls  in the 
last resort in  a ll causes.

D a te d  M a y  31st, 1918.
Y o u r s , & c.,

V R E D E N B U R G H * W A L L  & C A R E Y ,
Solicitors for Complainant.
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I   c o n c e i v e  t h e r e  i s g o o d  c a u s e  f o r  a p p e a l i n t h e 
a b o v e - s t a t e d  c a u s e.

J O H N  A . H A R T P E N C E ,

O f  C o u n s e l w i t h  C o m p l a i n a n t .

S e r v i c e  o f  w i t h i n  n o t i c e  a c k n o w l e d g e d  M a v  ? i  
1 9 1 8. ■ ■ ■ :..■ ■  J J ’

W . J . L a r r a b e e , 1 Q

S o l r . f o r  D e f e n d a n t  T h e  D e l a w a r e , L a c k a -

w a n n a  &  W e s t e r n  R a i l r o a d  C o m p a n y .

F r e d  W. V a n  Bl a r c o m>

S o l r . f o r  D e f e n d a n t  t h e B o a r d  o f  C h o s e n  

F r e e h o l d e r s  o f  t h e C o u n t y  o f  P a s s a i c.

W i l l i a m  B . G o u r l e y ,

S o l r  f . o r  D e f e n d a n t  T h e  C i t y  o f  C l i f t o n  ( f o r -

m e r l y  t h e T o w n s h i p  o f  A c q u a c k a n o n k  i n 

t h e C o u n t y  o f  P a s s a i c ) .
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D

A P P E A L S .

10

B etw een
P o s t a l  T e l e g r a ph  C a b l e  

C o m p a n y  of  N e w  Je r s e y ,
Complainant-Appellant,

and
T h e  D e l a w a r e , L a c k a -

w a n n a  & W e s t e r n  R a i l -
r o a d , and others,

Defendants-Respondents.

O n  A p p e a l  
fr o m  C hancery .

_____
P E T I T I O N  O F  A P P E A L .

( F i l e d  J u ly  24, 1918 .)

T o  the H o n o r a b le  the C o u r t  o f  E r ro r s  and A p - 
2 0  p ea ls  in  the last resort in  a ll ca u ses :

T h e  P e t it io n  o f  the POSTAL TELEGRAPH CABLE 
C o m p a n y  of  N e w  J e r s e y , the A p p e l la n t  in the 
a b o v e  stated  cause, r e s p e c t fu lly  show s that your 
p e t it io n e r  finds itse lf a g g r ie v e d  b y  a fina l decree 
m a d e  in the C o u r t  o f  C h a n c e r y  b y  h is H o n o r  E d -
w in  R o b e r t  W a lk e r ,  C h a n c e l lo r  o f  the State of 
N e w  J ersey , b e a r in g  date  the 31st d a y  o f  M a y , in 
the yea r  1918, in  a cause w h e re in  y o u r  petitioner, 
the P osta l T e le g r a p h  C a b le  C o m p a n y  o f  N e w  Jer- 
sey, w as co m p la in a n t, and T h e  D e la w a r e , L acka-
w a n n a  &  W e s te r n  R a i lr o a d  C o m p a n y , T h e  Board 
o f  C h o se n  F r e e h o ld e r s  o f  the C o u n ty  o f  Passaic, 
and T h e  T o w n s h ip  o f  A c q u a c k a n o n k  in the 
C o u n ty  o f  P a ssa ic  (n o w  the C ity  o f  C l i f t o n )  , were 
d e fen d a n ts , in  this resp ect, to w it , that the said 
final d e c r e e  o rd e rs  that the B il l  o f  C o m p la in t  in 
sa id  cause b e  d ism issed  w ith  co sts ;

A n d  y o u r  p e t it io n e r  h u m b ly  a p p e a ls  fro m  the 
sa id  d e c r e e  o f  the C h a n c e llo r , u p o n  the ground
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that the sam e is e rro n e o u s , f o r  that the sa id  d e cre e  
shou ld  h a v e  a d ju d g e d , o r d e r e d  and d e c r e e d  that 
the said  d e fen d a n ts , o r  som e on e  o r  m o re  o f  them , 
shou ld  p a y  to sa id  co m p la in a n t, y o u r  p e tit io n e r , 
the costs and expen ses w h ic h  said  c o m p la in a n t  h ad  
in cu rred  in r e m o v in g  its w ires , p o le s  and e q u ip -
m ent fr o m  R iv e r  R o a d , n ea r D e la w a n n a  C ro ss in g , 
in said C o u n ty  o f  P assa ic, to the te m p o ra ry  d e to u r  
p ro v id e d  d u r in g  the e lim in a t io n  o f  the g ra d e  
crossin g  o f  sa id  d e fe n d a n t, T h e  D e la w a r e , L a c k a - j q  
wanna &  W e s te r n  R a i lr o a d  C o m p a n y , at D e la -
wanna a fo re sa id , and the restora tion  o f  the sam e on  
said R iv e r  R o a d  u p o n  the c o m p le t io n  o f  sa id  g ra d e  
crossing e lim in a t io n ; and also p a y  the costs o f  this 
suit to sa id  c o m p la in a n t ;

A n d  the sa id  C h a n c e llo r  sh o u ld  h a ve  re fu sed  to • 
find the m atters set fo r th  in the recita ls  o f  sa id  final 
decree, and sh o u ld  h a ve  re fu se d  to d ism iss said  b ill  
o f c o m p la in t , and sh o u ld  h a ve  re fu sed  to a l lo w  
costs to sa id  d e fe n d a n ts , the p r o o fs  in the said of) 
cause, in y o u r  p e t it io n e r ’ s ju d g m e n t, s u p p o r t in g  
the b i l l  o f  c o m p la in t  and fu l ly  w a rra n tin g  the 
granting the p r a y e r  o f  sa id  b ill .

Y o u r  p e t it io n e r  th e r e fo r e  p rays that the said 
decree o f  the C h a n c e l lo r  m a v  be  reversed , set aside 
and fo r  n o th in g  h o ld e n , and that y o u r  p e tit io n e r  
mav h a ve  such  r e l ie f  in the p rem ises  as to this H o n -
orable C o u r t  sh a ll seem  m eet.

V R E D E N B U R G H ,  W A L L  &  C A R E Y ,
S o lic ito r s  f o r  C o m p la in a n t -A p p e lla n t . 30 

J O H N  A . H A R T P E N C E ,
O f  C o u n se l w ith  C o m p la in a fit -A p p e lla n t .
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S e rv ice  a c k n o w le d g e d  J u ly  25, 1918.

W . J. L a r r a b e e ,
S o lr . f o r  D e fe n d a n t  T h e  D e la w a r e , L a ck a -

w an n a  &  W e s te r n  R a i lr o a d  C o m p a n y .

F r e d  W. V a n  B l a r c o m .
S o lr . f o r  D e fe n d a n t  T h e  B o a rd  o f  Chosen 

F re e h o ld e r s  o f  the C o u n ty  o f  P assaic.

W i l l i a m  B. G o u r l e y ,
10 S o lr . f o r  D e fe n d a n t  T h e  C ity  o f 'C l i f t o n ,  ( f o r -

m e r ly  T h e  T o w n s h ip  o f  A c q u a ck a n o n k  in 
the C o u n ty  o f  P a s s a ic ) .

R U L E  F O R  H E A R I N G .

(F i l e d  O c t . 17, 1918 .)

I t  a p p e a r in g  that the a b o v e -n a m e d  com ola in an t- 
2 0  a p p e lla n t  d u ly  file d  in this C o u r t  in this cause, its 

p e tit io n  o f  a p p e a l w ith in  tw en ty  days a fte r  filing 
the n o t ice  o f  a p p e a l in C h a n ce ry , and that service 
o f  a c o p y  o f  the sa id  p e t it io n  o f  a p p e a l w as duly 
m a d e  u p o n  ea ch  o f  the resp on d en ts  w ith in  five days 
a fte r  the f i l in g  o f  the sa id  p e t it io n  o f  a p p e a l; and 
that n on e  o f  the sa id  resp on d en ts  has filed  its 
an sw er to sa id  p e tit io n  o f  a p p e a l, a lth ou gh  the 
t im e  lim ite d  th e r e fo r  b y  the rules o f  this C o u rt  has 
e x p ir e d  as to ea ch  o f  sa id  resp on d en ts.

3O I t  IS, th e r e fo r e , on  this seventeenth  d a y  o f  O c -
to b e r , n in eteen  h u n d re d  and e ig h teen , ORDERED, 
that the a b o v e -n a m e d  c o m p la in a n t-a p p e lla n t  here-
b y  h a ve  lea v e  to b r in g  on  the h e a r in g  o f  the said 
a p p e a l at the en su in g  term  o f  th is C o u rt , pursuant 
to the ru les and p r a c t ic e  o f  this C o u rt .
O n  m o tio n  o f

M A L C O L M  G . B U C H A N A N ,  
S o l ic it o r  f o r  and o f  C o u n se l w ith  C om p la in -

a n t-A p p e lla n t .
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o f  the State o f  N e w  J ersey , and h a v in g  d u ly  com -
p l ie d  w ith  the p ro v is io n s  o f  the A c t  o f  Congress, 
o f  J u ly  24, 1 8 6 6 ; o p e r a t in g  a th r o u g h  o r  inter-
state te le g r a p h  lin e  a lo n g  (in te r  a l ia ) ,  a portion 
o f  the p u b lic  h ig h w a y , k n ow n  as R iv e r  R o a d  in 
the T o w n s h ip  o f  A c q u a c k a n o n k  (n o w  the C ity  of 
C l i f t o n )  in P a ssa ic  C o u n ty , N e w  Jersey , where 
sa id  R iv e r  R o a d  w as cro sse d  b y  the tracks o r  right 
o f  w a y  o f  the d e fe n d a n t  D e la w a r e , L ackaw anna 
&  W e s te r n  R a i lr o a d  C o m p a n y , at g ra d e . Said 
R iv e r  R o a d  w as a P o s t  R o a d  u n d e r  the m eaning 
o f  sa id  act o f  C on g ress , and seven  o f  the poles of 
c o m p la in a n t ’ s th r o u g h  lin e  w e r e  lo ca te d  within 
the lines o f  sa id  R iv e r  R o a d . I t  w as necessary 
that te le g r a p h  c o m m u n ic a t io n  o v e r  said  line be 
m a in ta in e d  w ith o u t  in te rru p tio n . S a id  River 
R o a d  w as u n d e r  the c o n tro l o f  the defendant 
B o a r d  o f  F r e e h o ld e r s  o f  the C o u n ty  o f  Passaic.

T h e  R a i lr o a d  C o m p a n y , and the T o w n s h ip  and 
the C o u n ty  en tered  in to  an a g reem en t, pursuant 
to S ection s  30  and 31 o f  C h a p te r  257, P . L . o f  N. 
J . 1903 (p . 645, at 6 6 1 ) ,  and the am endm ent of 
1915 (P .  L . o f  N .  J . 1915, p . 9 8 ) ,  to chan ge the 
g r a d e  o f  R iv e r  R o a d  in  o r d e r  to a b o lish  the grade 
cross in g .

T h e  ch a n g e  o f  g r a d e  w as p r o v id e d  fo r  b y  reso-
lu tio n  and o r d in a n c e  o f  the F re e h o ld e r s  and the 
T o w n s h ip  C o m m itte e , re sp e ct iv e ly .

T o  a c c o m p lis h  th is ch a n g e  o f  g ra d e  it was 
n ecessary  t e m p o r a r ily  to r e m o v e  the said seven 
p o le s  o f  c o m p la in a n t ’ s lin e  fr o m  said  R iv e r  Road. 
B y  the term s o f  sa id  co n tra ct , the R a ilro a d  com -
p a n y  w as to d o  the w o r k  o f  a lte r in g  the grade of 
the h ig h w a y ; the C o u n ty  and T o w n s h ip  w ere to 
secu re  the re m o v a l o r  r e lo c a t io n  o f  the telegraph 
p o les .

C o m p la in a n t  file d  its b i l l  to e n jo in  such re-
m o v a l and o b ta in e d  an o r d e r  to sh o w  cause with 
in te r im  restraint, on  the h e a r in g  o f  w h ic h  an order 
w as m a d e  b y  the C o u r t  b e lo w , on  J u n e  19th, 1916

/
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(case, p . 2 3 ) in  o r d e r  that the p u b l i c  in terests in  
the a c c o m p lis h m e n t  o f  the im p r o v e m e n t  m ig h t  
not be  d e la y e d , that c o m p la in a n t  te m p o r a r ily  re -
m ove sa id  p o le s  to p e r m it  sa id  c h a n g e  o f  g ra d e , 
and then r e p la c e  th em , at its o w n  cost  in  the first 
instance, the q u estion  o f  w h e re  the b u rd e n  o f  su ch  
cost sh o u ld  u lt im a te ly  fa ll , to  a b id e  the fin a l d e -
cree.

T h e  cost oh  th e  re m o v a l and re p la ce m e n t  o f  the 
poles and w ire s  a m o u n te d  to  $1 137 .63 .

T h e  lea rn ed  V ic e  C h a n c e l lo r  d e c id e d  (o p in io n , 
case p. 3 9 ) ,  that the c h a n g e  o f  g ra d e  o f  sa id  h ig h -
way w as n ot f o r  the so le  b en e fit  o f  the ra ilro a d , 
but fo r  the b en e fit  o f  the p u b lic , the m u n ic ip a l i -
ties as w e l l ;  that the c o m p la in a n t ’ s r igh ts  in  the 
h ighw ay w e r e  su b je ct  to the r ig h t  o f  the m u n i-
cipalities to a lter  the g ra d e  o f  the h ig h w a y , and 
hence that the exp en se  o f  the te m p o r a r y  re m o v a l 
must be  b o rn e  b y  co m p la in a n t. F in a l d e c r e e  w as 
entered th e r e fo r e  d ism iss in g  the b i l l .  (C a s e  p . 42 -
44)-

G R O U N D S  O F  A P P E A L .
V

F rom  this d e c r e e  c o m p la in a n t  a p p ea ls , (C a s e  
p. 4 6 -7 ), on  the g r o u n d  that the p r a y e r  o f  c o m -
plainant’ s b i l l  sh o u ld  h a v e  been  g r a n te d ; that thé 
bill sh ou ld  n ot h a v e  b een  d ism is s e d ; that c o m -
plainant sh o u ld  n ot h a v e  been  d e c r e e d  to p a y  d e -
fendant’ s co sts ; that d e fen d a n ts , o r  som e  o f  them , 
should have been  d e c r e e d  to p a y  co m p la in a n t  the 
expense o f  the te m p o r a r y  re m o v a l, and also  its 
costs o f  suit.

A R G U M E N T .

T h e  questions in v o lv e d , the r igh ts  and lia b ilit ie s  
of the parties, are  o f  c o u rse  to b e  d e te rm in e d  as 
of the date o f  the f i l in g  o f  the b ill . T h e  r e l ie f  to 
be aw arded is d iffe re n t  fr o m  that p ra y e d  f o r  in
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the b i l l ,  b eca u se  o f  th e  ch a n g e d  state o f  facts re-
su ltin g  fr o m  the o r ig in a l  in te r im  restraint, the 
o r d e r  o f  J u n e  19th, 1916, (d ir e c t in g  com pla inan t 
to attend to the te m p o r a r y  re m o v a l, so as to per-
m it  the w o r k  to g o  on , and le t the b u rd en  o f  ex-
pen se b e  d e te rm in e d  on  fina l h e a r in g )  and the 
c o m p lia n c e  b y  c o m p la in a n t  w ith  that o rd er .

T h e  essentia l q u estion  is, th e r e fo r e , w h a t right, 
i f  any, d id  the ra ilr o a d  c o m p a n y  o r  the township 
o r  the co u n ty  h a v e  to r e m o v e  c o m p la in a n t ’ s poles, 
even  te m p o ra r ily , as th ey  th rea ten ed , and were 
a b ou t to d o . (C a s e  p. 13, 1. 10 ; p . 14, 1. 13, p. 18,
1. 2 5 ; p . 19, 1. 2 5 ; p. 2 2 ) ,

I. C o m p l a i n a n t  H ad  A n  A bs o l u t e  and  
Pa r a m o u n t  R i g h t  T o  M a i n t a i n  I t s  L in e  On  
R iv e r  R oad .

R iv e r  R o a d  w as a p ost r o a d ; co m p la in a n t had 
a c c e p te d  the p ro v is io n s  o f  the A c t  o f  C ongress, of 
J u ly  24th , 1866 , ( C h .  230, S ta t .  L .  2 2 1 ; R .  S. Sec-
tio n s  5 2 6 3 -3 2 6 8 ; 9 R e d. S ta t .  A n n . ,  2d  E d . ,  505- 
5 1 8 )  and h a d  co n s tru cte d  its lin e . B y  the terms 
o f  that A c t  (q u o te d  in the b i l l ,  C ase  p. 4 ) com -
p la in a n t w as g iv e n  b y  the F e d e r a l G ov ern m en t the 
r ig h t  to m a in ta in  and o p e ra te  its lin e  now  in 
q u estion  on  R iv e r  R o a d . T h is  o f  cou rse  comes 
w ith in  the p o w e r  o f  the F e d e r a l G overn m en t in 
the m atter  o f  in terstate c o m m e r c e .

C o m p la in a n t  also, as a te le g r a p h  com p an y  of 
this state, h a d  a s im ila r  r ig h t  to m ainta in  and 
o p e ra te  the th ro u g h  lin e  in  qu estion , under Sec-
tion  8 o f  the “ A c t  to in co r p o r a te  and regulate 
te le g ra p h  co m p a n ie s .”  ( 4  C o m p .  S ta t.  N .  J., p-

53h )-
T h e  c o m p la in a n t ’ s r igh ts  in  the post road are 

su p rem e , s u b je c t  o n ly  to rea son a b le  regulations. 
T h e  le a d in g  case m a y  b e  said  to be  the recent de-
c is io n  o f  the S u p re m e  C o u r t  o f  the U n ited  States 
in
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T o w n  o f  E s s e x  vs. T e l e g r a p h  C o . ,  239 U .

S .  313.
O th e r  cases su sta in in g  the r ig h t  o f  te le g r a p h  

com panies u n d e r  the act o f  1866, are
P e n s a c o la  T e l .  C o .  vs. W e s t .  U n .  T e l .  C o . ,  

96 U . S .  1.
W e s t .  U n . T e l .  Co., vs. M a s s - 1 2 5 U . S .  530.
W e s t .  U n .  T e l .  C o .  vs. R i c h m o n d ,  178 F e d .  

R e p .  3 1 0 ; aff. in  224  U . S .  160.
S t .  L o u i s  vs. W e s t  U n .  T e l .  C o . ,  63 F e d .  

R e p .  6 8 ;  aff. in  166 U . S .  288. . .

In the case  last a b o v e  c ite d  the C o u r t  s a id :
“ T h e  d e fe n d a n t  c o m p a n y  is in  the c ity , w ith  

the p o le s  and w ire s  on  the streets, u n d e r  the 
p a ra m ou n t a u th o r ity  o f  an act o f  the F e d e r a l 
C on gress . I t  co m e s  as a g o v e rn m e n ta l a g en cy , 
in p e r fo r m in g  an im p o r ta n t  fu n c t io n  in in te r -
state c o m m e r c e . I t  n e ith e r  asks, n o r  can  the 
c ity  d e m a n d  any p e r m it  o r  lice n se  to b e  and 
rem ain  o n  su ch  p u b lic  h ig h w a y . I t  has the 
righ t to d e m a n d  the use o f  p la in t i f f ’ s streets 
and a lleys, and the p la in t if f  m ust su b m it to 
such use, w ith  o r  w ith o u t  an o r d in a n c e .”

A nd in the R ic h m o n d  case, n ex t to the last a b o v e  
cited, the C o u r t  s a id :

“ T o  h o ld  that said  co m p a n ie s  m e n tio n e d  in 
said A c t  o f  C o n g re ss  are  re q u ire d  to o b ta in  
the con sen t o f  the state and m u n ic ip a lit ie s  
th rou gh  w h ic h  th ey  pass b e fo r e  th ey  are  en -
titled to so use the post roads o f  the U n ite d  
States is to a d m it  the p o w e r  o f  an a u th o r ity  
other than the U n ite d  States to c o n tr o l them , 
and in d ire c t ly , at least, to c o n c e d e  to such  
authority  the r ig h t  to reg u la te  in terstate c o m -
m erce .”

See also
C a r v e r  vs. S t a t e ,  11 G a . A p p :  22,
W e s t  U n .  T e l  C o .  vs. S u p e r i o r  C t . ,  15 

C a lif .  A p p .  679.
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B e e k m a n  vs. T h i r d  A v e .  R .  R .  C o . ,  i c ?  N .  
Y .  144, 158. ' . :

F a r m e r ,  e tc .,  vs. C o l u m b i a n  et C o . ,  72 O h.  
S t .  525 :

W r i g h t  vs. G l e n  T .  C o : ,  112 N.. Y .  A p p .  
D i v .  745.

W h e n  the p o le s  h a v e  been  e re cte d  and the lines 
es ta b lish ed  th ey  are p ro te c te d  fr o m  m olesta tion  by 
str in gen t law s. G e n e r a lly  it is a m isd em ea n or  to 
cu t d o w n  o r  d e s tro y  the p o le s  and lines. In  N ew  
J e rs e y  it is so p r o v id e d  b y  S ec. 104, o f  the Crim es 
A c t ,  2 C o m p .  S ta t .  p .  1778. S ee a lso, C o o k  on C o r -
p o r a t io n s  ( 6 t h  E d . )  p ,  3 5 7 4 ; ( y th  E d . )  p. 3895, 
w h e r e  the a u th orities  are c o lle c te d .

A n d  w h e r e  p o le s  and lines h a ve  been  established 
and m o n e y  has b een  e x p e n d e d  in esta b lish in g  such 
lines, the m u n ic ip a l  con sen t th ere to  cannot be 
w ith d ra w n .

T e l e p h o n e  C o .  vs. J e r s e y  C i t y ,  49 N .  J. 
L a w , 303 .

T h e  r ig h t  to the d e s ig n a tio n  o f  a route for  a 
th ro u g h  lin e  ca n n ot b e  w ith h e ld  b y  the m uni-
c ip a l it y  u p o n  a p p lic a t io n  th e r e fo r e , and it has been 
h e ld  that th ere  is n o  d is c re tio n  in the m unicipality , 
and m a n d a m u s w i l l  issue to c o m p e l  designation.

N .  Y .  &  N .  J . T e l  C o .  vs. B o u n d  B ro ok,  
66  N .  J . L a w ,  168.

A n d  in  T w p .  o f  S u m m i t  vs. N .  Y .  &  N .  J. T e l  
C o . ,  37 N .  J . E q . ,  123, 127, it w as h e ld  that

“ T h e  r ig h t  to the use o f  the streets has been 
e x p re ss ly  g ra n te d  b y  the leg is la tu re , and the 
p o w e r  to p r o h ib it  o r  in te rd ic t  this use so 
g ra n te d  ca n n ot be  in fe r r e d  fr o m  the declara-
tion  in  the p r o v is o  a n n exed  to th e  grant that 
the use sh a ll b e  su b je c t  to such  regulations 
and restr iction s  as m a y  b e  im p osed . The 
restr iction s  in ten d ed  in  su ch  a p rov iso  must 
b e  h e ld  to b e  restr iction s  in  the nature o f  regu-
la tion s, and n o t restr iction s  w h ic h  shall pro-
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h ib it  the use o r  im p o s e  n e w  co n d it io n s  to the 
p o w e r  to e x e rc ise  the fra n ch ise . A n  o r d i -
nance im p o s in g  a n e w  c o n d it io n  u p o n  w h ic h  
the te le p h o n e  c o m p a n y  m a y  use its fra n ch ise  
in o r  o v e r  the p u b l ic  streets g ra n te d  b y  the 
leg is la tu re , is an e n t ire ly  d iffe re n t  th in g  fr o m  
an o rd in a n ce  re g u la t in g  and re str ic tin g  the 
m an n er o f  e re c t io n  and use in  o r  o v e r  the 
streets.”

It w o u ld  f o l l o w  fr o m  these p r in c ip le s  that the 
right o f  the c o m p la in a n t  in  the p u b l ic  h ig h w a y  
is secure, su b je c t  o n ly  to rea son a b le  re g u la tio n s  in  
the exercise  o f  it. S u ch  re g u la tio n  d oes  n ot c o n -
tem plate c o m p u ls o r y  re m o v a l o f  the p o le s  and 
lines at the ex p en se  o f  the te le g r a p h  co m p a n y , 
either te m p o r a r ily  o r  p e rm a n e n tly . S u ch  a ction  
w ould not b e  a re g u la tio n  o f ,  bu t an in te r fe re n ce  
with, the r ig h t  o f  the co m p la in a n t, and in v io la -
tion o f  the p r o te c t io n  a f fo r d e d  it b y  b o th  the State 
and the F e d e r a l L a w ;  and w o u ld  in e ffe ct , d e n y  
com plainant the p r o te c t io n  o f  the F o u rte e n th  
A m endm ent o f  the C o n stitu tio n  o f  the U n ite d  
States, a b r id g in g  its p r iv ile g e s  and im m u n itie s  as 
a citizen  o f  the U n ite d  States, d e p r iv in g  it o f  its 
property w ith o u t  d u e  p ro ce ss  o f  la w , and d e n y in g  
it the equal p r o te c t io n  o f  the la w s ; and w o u ld  a lso  
deprive it o f  its p r o p e r ty  r igh ts  u n d e r  b o th  the 
State and the F e d e r a l C on stitu tion .

II . T h i s  R i g h t  of  C o m p l a i n a n t  W a s  a  
Pr o pe r t y  R i g h t , a n d  E n t i t l e d  to  t h e  Sa m e  
Co n s t i t u t io n a l  P r o t e c t io n  a s  O t h e r  P r o pe r t y  
and  Co n t r a c t s .

A  right o f  w a y  d u ly  g ra n te d  to o r  a cq u ire d  b y  
a telegraph co m p a n y , to con stru ct, o p e r a te  and 
maintain its te le g ra p h  lin e  in  a p u b l i c  h ig h w a y , 
is a vested easem ent and a p r o p e r ty  r ig h t, and en -
titled to all the co n stitu tio n a l p r o te c t io n  a ffo r d e d  
to other p r o p e r ty  and con tra cts .
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S o u t h e r n  B e l l  T e l e p h o n e  C o .  vs. M o b i l e , 
162 F e d .  523, at  532.

M o r r i s t o w n  vs. E a s t  T e n n .  T e l .  C o . ,  115 
F e d .  304, at 307. - \

A n  e le c t r ic  l ig h t  c o m p a n y  b y  suit in  the F ed -
era l C o u r t  m a y  e n jo in  a c ity  fr o m  S u m m arily  oust-
in g  it f r o m  the streets w h ic h  it is o c c u p y in g  under 
g ra n t fr o m  the c ity , d u e  p ro ce ss  o f  la w  b e in g  in-
v o lv e d .

A s h l a n d ,  etc . C o : vs. C i t y  o f  A s h l a n d ,  217 
F e d .  R e p .  158.

In  the case  o f  H u d s o n  R i v e r  T e l .  C o .  vs. C ity  
o f  N e w  Y o r k ,  2 1 0  N .  Y . ,  394, an a w a rd  o f  $9,250. 
to the te le p h o n e  c o m p a n y  f o r  the cost  o f  chang-
in g  its lin e  fr o m  on e  h ig h w a y  to a n oth er  to make 
w a y  f o r  a c ity  re se rv o ir , besid es  $1 0 ,5 00 . fo r  dam -
age d u e  to in ju r y  to its te le p h o n e  business, was 
a ffirm ed .

E v e n  th o u g h  the state itse lf va ca tes  a highw ay 
b y  u s in g  it w ith  o th e r  la n d  f o r  a re se rv o ir  in con-
n e c t io n  w ith  a State C a n a l, th e re b y  necessitating 
the re m o v a l o f  te le p h o n e  p o le s  and w ires  from 
the h ig h w a y , the c o m p a n y  o w n in g  the p o le  line is 
en tit led  to co m p e n sa tio n  in c lu d in g  the va lue of 
the easem ents and stru ctu res (less  w h a t  they sell 
f o r )  co n stitu tin g  the en tire  p r o p e r ty , bu t not the 
loss o f  business.

N .  Y .  T e l .  C o .  vs. S t a t e ,  169 N .  Y .  A p p .  

D i v .  310.
W h e r e  a s treet on  w h ic h  a te le p h o n e  line was 

lo ca te d  is v a ca te d  w ith o u t  m a k in g  the telephone 
c o m p a n y  a p a rty , the o w n e r  o f  the fee  cannot 
c o m p e l  the te le p h o n e  c o m p a n y  to rem ov e  its line 
w ith o u t  c o m p e n s a t io n .

L .  &  N .  R .  R .  C o .  vs. R u s s e l v i l l e  etc. Tel.
C o .  173 S .  W .  ( K y . )  1105.

A n  o r d in a n c e  o r d e r in g  a te le g ra p h  com p an y  to 
r e m o v e  its p o le s  fr o m  a s p e c ifie d  street, the pur-
p ose  b e in g  to b e a u t ify  the to w n , v io la tes  the con-
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tract o f  the o r ig in a l  o rd in a n ce  u n d e r  w h ic h  the 
com p a n y  e re cte d  its p o le s  on  such  street.

C i t y  o f  V  a n d  a l i a v s .  P o s t a l  T e l .  C o .  11? N .
E . ( I I I . )  65..

A  c ity  ca n n ot o r d e r  an e le c t r ic  l ig h t  c o m p a n y  
to sh ift  its lines on  the streets to m a k e  w a y  fo r  a 
city e le c t r ic  l ig h t in g  system  n ot o n ly  to l ig h t  the 
streets bu t to fu rn ish  lig h t  to the p u b lic^  in a sm u ch  
as in se llin g  lig h t  it acts in a p r o p r ie ta r y  and qu asi 
private ca p a c ity .

L o s  A n g e l e s , etc. C o .  vs. L o s  A n g e l e s , 241 
F e d .  R e p .  912.

III. N e i t h e r  t h e  Ra i l r o a d  C o m p a n y  N o r  
t h e  M u n i c i p a l i t y  H ad  A u t h o r i t y  to  C o m pe l  
t h e  Re mo v a l  o f .Co m p l a i n a n t 's  Po le s  W i t h -
out  Co m pe n s a t i o n .

T h at the ra ilr o a d  c o m p a n y  h a d  n o  su ch  p o w e r  
or au th ority  is e v id e n t  fr o m  the fo r e g o in g  p a rt  o f  
this b r ie f. W e  m a y  c o n c e d e  that the ra ilro a d  
com pany m ig h t, p erh a p s , u n d e r  its d e le g a te d  
right o f  em in en t d o m a in , h a v e  re q u ire d  the re -
moval o f  c o m p la in a n t ’ s p o les , b u t o f  cou rse , in 
such case it w o u ld  h a v e  been  re q u ire d  to c o m p e n -
sate com p la in a n t.

In the sam e w a y , i f  the m u n ic ip a lit ie s , o r  e ith e r  
of them, possessed  the r ig h t  o f  c o n d e m n a tio n  in  
this beh a lf, it  n ev erth e less  c o u ld  o n ly  h a v e  been  
exercised c o u p le d  w ith  co m p e n sa tio n  to c o m p la in -
ant.

It is c la im e d , h o w e v e r , b y  d e fe n d a n t, that the 
m unicipalities h a d  the r ig h t  and p o w e r  to c o m p e l 
such rem ova l, and w ith o u t  co m p e n sa tio n , u n d e r  
the p o lice  p o w e r  and the r igh ts  reserv ed  o v e r  
com plainant’ s lin e , in  the w a y  o f  rea son a b le  r e g u -
lation; that in the case at b a r  the m u n ic ip a lit ie s  
were on ly  e x e r c is in g  su ch  r igh ts  and the ra ilro a d  
com pany w as a c t in g  as the agen t o f  the m u n ic i -
palities in the e x e cu t io n  th e re o f.



B u t the fa cts  sh o w  that it w as n ot a case o f  ex-
e rc ise  o f  p o l ic e  p o w e r  o r  rea son a b le  regu lation .

I t  is n ot in tin ia ted  that c m p la in a n t ’ s lin e , o r  any 
p a rt  o f  it w as a h in d ra n ce  o r  o b s tru ct io n  to the 
p u b lic  tra v e l o r  d a n g e ro u s  to the p u b lic  in any 
w a y . T h e  d a n g e r  sou g h t to b e  c o r r e c te d  w as that 
o c ca s io n e d  b y  the r a ilro a d  c o m p a n y ’ s g ra d e  cross-
in g . T h e  te le g r a p h  c o m p a n y  w as in no w ise  res-
p o n s ib le  f o r  its c re a tio n  n o r  in  an yw ise  p a rtic i-
p a tin g  in  its m a in ten a n ce .

T h e r e  can  b e  n o  e q u ity  th e r e fo r e  in p en a liz in g  
the te le g r a p h  c o m p a n y  in o r d e r  to a id  in the 
c o r r e c t io n  o f  a d a n g e ro u s  S ituation  in w h ic h  it had 
n o  part, b u t w h ic h  w as the fa u lt  o f  the railroad 
c o m p a n y  and the m u n ic ip a lit ie s  tog e th e r .

I t  is true, that it has been  h e ld  that u n d er the 
p o l ic e  p o w e r  and rea son a b le  reg u la tio n , a tele 
g r a p h  c o m p a n y  m a y  b e  c o m p e lle d  to substitute 
u n d e r g r o u n d  co n d u its  in p la c e  o f  o v e rh e a d  pole 
lines, w h e re  the c ircu m sta n ce s  m a d e  such  a change 
re a so n a b ly  necessary .

B u t in  su ch  cases, o b v io u s ly , it is the correction  
o f  a c o n d it io n  d a n g e ro u s  o r  d e tr im e n ta l to the 
p u b lic  w e lfa r e , in  w h i c h  th e  te le g r a p h  com pany  
has b e e n  at le a st  a p a r t i c i p a t i n g  cause. T h e  tele-
g r a p h  co m p a n y , o r  c o m p a n ie s , h a v e  in the growth 
o f  th e ir  business, stru n g  so m a n y  w ire s  in the 
streets, as to resu lt, c o u p le d  w ith  the g ro w th  o f  the 
C ity , in  a co n g e s te d  c o n d it io n  d a n g erou s  or  ob -
s tru ctiv e  to the p u b lic  g o o d .

L ik e w is e , in  A m .  T e l .  &  T e l .  C o .  vs. M i l l c r e e k ,  
195 P a .  S t .  643, c ite d  b y  resp on d en ts, the telephone 
p o le s  w e r e  so lo c a te d  in the h ig h w a y  as to interfere 
w ith  the w o r k in g  o f  the h ig h w a y , and to obstruct 
the gu tters. S o  a lso  in  G a n z  vs. O h i o  &  T e l .  Co. 
140 F e d .  692, the p o le s  w e r e  lo c a te d  in the m iddle 
o f  thè h ig h w a y  and w e r e  a d a n g e ro u s  obstruction 
to p u b lic  tra ve l.

N o  su ch  s itu ation  exists in  the case at bar. The 
te le g r a p h  c o m p a n y  is a p u r e ly  in n ocen t bystander.
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T h e  ra ilro a d  c o m p a n y  and the m u n ic ip a lity , fo r  
the p u rp o se s  and b en efit  o f  on e  o r  the o th er , or 
both b u t  f o r  no p u r p o s e  or  b e n e f i t  o f  th e  t e le g r a p h  
c o m p a n y , a n d  f o r  no r e g u la t io n  o f  th e  t e le g r a p h  
co m p a n y  as s u c h , seek  to in te r fe re  w ith  and d a m -
age the la tte r ’ s vested  p r o p e r ty  r igh ts, w ith o u t  re -
im bu rsin g  c o m p la in a n t  th e re fo r .

N o r  is it o f  any m a te r ia lity  o r  fo r c e  to a rg u e  
that the re m o v a l sou g h t w as o n ly  te m p o r a r y  and 
o f o n ly  a c o m p a r a t iv e ly  sm a ll p a rt  o f  c o m p la in -
ant’s line .

T h e  q u estion  is on e  o f  b a s ic  p r in c ip le s  o f  r igh ts  
and lia b ilit ie s . I f  the d e fe n d a n t  m u n ic ip a lit ie s  
had the r ig h t  to re q u ire  the c o m p la in a n t  to re -
m ove at its o w n  exp en se , seven  p o les , it w o u ld  
have the sam e r ig h t  to re q u ire  it to r e m o v e  seven  
miles o r  seven ty  m iles  o f  p o le s  (a ssu m in g , o f  
course, that so le n g th ly  a roa d  a lte ra tion  w e r e  
reasonably n ecessary  f o r  the p u b lic  b e n e fit ) .  A n d  
so, also, i f  the c o m p la in a n t  h a d  to a cq u ire  a te m -
porary n e w  r ig h t  o f  w a y , instead  o f ,  as in  the p re s -
ent instance, b e in g  g iv e n  te m p o ra ry  a c c o m m o d a -
tion b y  the r a ilro a d  co m p a n y . A l l  this, be  it re -
m em bered, w ith o u t  on e  io ta  o f  fa u lt  o r  resp on s i-
bility on  its p a rt  fo r  the c o n d it io n  sou g h t to b e  im -
proved.

T h e  s itu ation  has not, h o w e v e r , b een  le f t  b y  the 
legislature to the re a lm  o f  abstract lo g ic .  T h e  
A ct o f  1877 (4. C o m p .  S t a t e ,  p .  4461, S e c .  j o ) .  
provides as f o l lo w s :

“70. D a ma g e s  F r o m A l t e r a t i o n s  of  
Gr a d e  R e c o v e r a b l e . A n  a ction  d o th  and 
shall lie  in  b e h a lf  o f  any p erson  o r  c o r p o r a -
tion o w n in g  any h ou se  o r  o th e r  b u ild in g  stand-
ing and e re cte d  u p o n  any street o r  h ig h w a y , 
the g ra d e  w h e r e o f  sh a ll be, o r  sh a ll h a ve  
been, a lte red  b y  v ir tu e  o f  the o rd in a n ce , reso -
lution , o r  o th e r  p r o c e e d in g  o f  the le g is la t iv e  
au th ority  o f  an y  c ity , b o r o u g h , tow n  c o r p o -
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rate, v i l la g e , o r  o th e r  m u n ic ip a l ity  in this 
state, to r e c o v e r  fr o m  such  c ity , b orou g h , 
tow n  c o rp o ra te , v i l la g e , o r  o th e r  m u n ic ip a lity , 
a ll d a m a ges  w h ic h  su ch  o w n e r  o r  oym ers  shall 
su ffer  b y  reason  o f  a lte r in g  any such  g ra d e ; 
p r o v id e d , that no such  action  sh a ll be  brou gh t 
a fte r  the e x p ira t io n  o f  tw e lv e  m on th s from  
the w o r k in g  o f  any su ch  g ra d e . (R e v .  1877, 
p. 1009, as a m e n d e d  P . L . 1905, p . 448, and 
P . L . 1906, p. 3 2 3 . ) ”

A n d  S e ct io n  73 p r o v id e s  as fo l lo w s :

“ 73. C o n s e n t  T o  A l t e r a t i o n  o f  Gr ade  
By  M a j o r i t y  of  L ot  O w n e r s , A n d  Pa y -
m e n t  o f  D a m a g e s , R e q u ir e d . T h e  grade 
o f  no street in  any c ity , to w n  o r  v i l la g e  w h ich  
has b een  b u ilt  on  sh a ll b e  a ltered , unless by 
the con sen t o f  the m a jo r ity  o f  ow n ers  in in-
terest o f  the lots fr o n t in g  on  the part p ro -
p o se d  to b e .a lte re d , n o r  w ith o u t  p a y in g  to the 
o w n ers  o f  su ch  b u ild in g s  the dam ages sus-
ta in ed  b y  the a lte ra tion  o f  su ch  g ra d e . (R ev . 
1877, p . 1009, as a m en d ed  P . L . 1905, p.
448).”

T h is  act w as a r e m e d ia l act and is to be in-
te rp re te d  l ib e r a l ly  ra th er than strictly .

L a m b e r t v i l l e  vs. C l e v e n g e r , 30  N .  J. L .  53,

at 54-
T h e  C o u r t  in  that case, a lso  says, “ T h e  ob -

je c t  o f  the act w as, in  a c c o rd a n c e  w ith  the 
settled  p o l ic y  o f  o u r  law s, to com p en sate  the 
o w n ers  o f  p r o p e r ty  fo r  in ju r ie s  o cca sion ed  by 
acts o f  the p u b lic  a u th oritie s  fo r  the benefit 
o f  o th e rs .”

T h is  case, and the la n g u a g e  a b o v e  quoted , is 
c ite d  w ith  a p p r o v a l b y  this C o u r t  in  C la r k  vs. 
E l i z a b e t h ,  ( n ^ N . J . L .  565, at 583.

I t  w o u ld  *eem  c le a r , even  u n d e r  a strict in-
te rp re ta t io n  o f  the statute, that co m p la in a n t ’s pole
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line, th o u g h  n ot a h ou se, w o u ld  c o m e  w ith in  the 
ca te g o ry  o f  a “ b u ild in g  sta n d in g  and e re cte d  u p o n ”  
the street o r  h ig h w a y . C e r ta in ly , th ere  can  be no 
d ou b t a b ou t it, in v ie w  o f  the fa c t  that the act is 
to be  l ib e r a l ly  con stru ed , and in v ie w  o f  the. w o r d -
in g  o f  the title  o f  the act, “ A n  act to d e fin e  the 
rights o f  pa rties  w h o se  p r o p e r ty  is d a m a g e d  o r  
taken f o r  o u b l ic  use in cases o f  the a lte ra tion  o f  
grades o f  streets o r  h ig h w a y s .”

T h a t  it is the settled  p u b lic  p o l ic y  o f  the state 
that d a m a ges  o c ca s io n e d  to in d iv id u a ls  b y  the c o n -
struction  o f  p u b lic  im p ro v e m e n ts  is sh ow n  
th rou g h ou t the en tire  state le g is la t io n , and p a r t ic u -
larly  in the m a tter  o f  street g ra d es  b y  the severa l 
am endm ents to the act c ite d , w h ic h  w as o r ig in a lly  
passed in 1858, (P .  L . 1858, p . 4 1 5 ) ,  a p p ly in g  to 
cities, tow ns and b o ro u g h s , and as la ter  am en d ed ,
(4  C o m p . Stat. 4 4 6 1 ) a p p lie s  to a ll m u n ic ip a lit ie s , 
also the severa l m u n ic ip a l  ch a rters  and acts re la -
tive thereto . C f .  C l a r k  vs. E l i z a b e t h  ( s u p r a )  at  
t t - 578-582.

P ro v is io n  is m a d e  b y  the A c t  ( 4  C o m p . Stat.
4462, S ec. 7 4 ) ,  f o r  the a scerta in m en t o f  the d a m -
ages in qu estion  and' th e ir  assessm ent, etc.

In  the case at bar, n ot o n ly  w as n o  p r o c e e d in g  
taken fo r  the ascerta in m en t, o r  assessm ent o f  the 
dam ages to c o m p la in a n t, bu t n on e  f o r  an y  p a y m en t 
o f dam ages to c o m p la in a n t  w h a tso e v e r , O n  the 
contrary, the m u n ic ip a lit ie s  n o tifie d  c o m p la in a n t  
to rem ove  its lin e  at its o w n  cost  and that in d e -
fault th e re o f, th ey  the m u n ic ip a lit ie s  w o u ld  re -
m ove it a n d  c h a r g e  th e  cost to c o m p la in a n t .  T h is  
they had no r ig h t  to d o , as sh ow n  a b o v e  ; and h en ce  
com p la in an t w as en tit led  to in ju n ct io n  restra in -
ing such th rea ten in g  p r o c e d u r e , as p ra y e d  f o r  in 
its b ill.

It is true, o f  cou rse , as a rg u e d  b y  d e fen d a n ts, 
that it is the p u b lic  p o l ic y  o f  the state to e lim in a te  ,  
grade crossin gs, as sh ow n  b y  the co u rse  o f  le g is la -
tion. B ut the tw o  p o l ic ie s  are in  n o  w ise  in co n -
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s i s t e n t, a n d  t h e r e  i s n o  i n d i c a t i o n  t h a t t h e  e l i m i n a -

t i o n  o f  g r a d e  c r o s s i n g s  f o r  t h e b e n e f i t o f  t h e p u b l i c  

i s t o b e  a c c o m p l i s h e d  a t t h e e x p e n s e , o r  t o t h e 

d e t r i m e n t  o r  d a m a g e  o f  i n d i v i d u a l s .

T h e r e  i s n o t h i n g  w h a t e v e r  i n  t h e  a c t u n d e r 

w h i c h  d e f e n d a n t s  w e r e  p r o c e e d i n g  i n  t h e c a s e a t 

b a r, ( P . L . 1 9 0 3, 6 6 1 , S e c. 3 0  &  3 1 ; P . L . 1 9 1 5, 

9 8 ) i n c o n t r a v e n t i o n  o f  t h e l e g i s l a t i o n  a b o v e  r e -

f e r r e d  t o, o r  t o i n d i c a t e  a n i n t e n t i o n  t h a t i n d i v i -

d u a l d a m a g e s  s h o u l d  n o t b e  p r o v i d e d  f o r  a n d  p a i d , 

a s t h e r e t o f o r e .

B u t e v e n  a s i d e  f r o m  t h e s t a t u t o r y  p r o v i s i o n s  

a b o v e  r e f e r r e d  t o, t h e m u n i c i p a l i t i e s  h a d  n o r i g h t 

t o t a k e t h e i r  t h r e a t e n e d  a c t i o n , w i t h o u t  c o m p e n -

s a t i o n  t o c o m p l a i n a n t.

T o  j u d g e  f r o m  t h e r e p o r t e d  d e c i s i o n s  u n d e r 

t h e s t a t u t e, t h e l a r g e s t c l a s s o f  p e r s o n s  a f f e c t e d  

t h e r e b y  w e r e  o w n e r s  o f  l a n d s a b u t t i n g  o n  t h e s t r e e t 

o r  h i g h w a y , t h e  g r a d e  o f  w h i c h  w a s t o b e  a l t e r e d . 

P r i o r  t o t h e  s t a t u t e t h e y  h a d  n o  r e m e d y  f o r  t h e 

d a m a g e  o c c a s i o n e d  t h e m . C l a r k  v s. E l i z a b e t h ,  6 1 

N .  J . L . ,  a t p .  5 7 8.

T h e  d a m a g e  s o o c c a s i o n e d  t h e m  w a s n o t d i r e c t 

b u t i n c i d e n t a l.

B u t t h e d a m a g e  t o b e  o c c a s i o n e d  t o c o m p l a i n a n t 

h e r e  w a s n o t i n c i d e n t a l, b u t d i r e c t , j u s t a s d i r e c t 

a s t h e  u p h e a v a l a n d  d i s t u r b a n c e  o f  a n a d j o i n i n g  

o w n e r’ s l a n d s a n d  b u i l d i n g s  b y  t h e c o n s t r u c t i o n  o f 

a r a i l r o a d  e m b a n k m e n t, i n C o s t i g a n  v s. P . R . R .  

5 4  N .  J . L . ,  2 3 4.  H e r e  c o m p l a i n a n t’ s p o l e s  w e r e 

t o b e  a c t u a l l y  t a k e n  u p  a n d  r e m o v e d  f r o m  t h e 

h i g h w a y , a n d  i t s w i r e s , o f  c o u r s e , a l o n g  w i t h  t h e m . 

T h a t  c o m p l a n i n a n t  m i g h t  h a v e  l e a v e  t o r e p l a c e 

t h e m , i s o f  n o  m o m e n t.  A s  t h e  C o u r t  s a i d  i n t h e 

C o s t i g a n  c a s e, s u p r a , ( a t p .  2 4 1 ) :

“ B e t w e e n  a n i n j u r y  t o p r o p e r t y , t h o u g h  i t 

b e  t e m p o r a r y , w h i c h  d i m i n i s h e s  i t s v a l u e  o r 

* u s e f u l n e s s, a n d  i t s t o t a l d e s t r u c t i o n  o r  c o m -

p l e t e  a p p r o p r i a t i o n , t h e  d i f f e r e n c e  i s o n l y  i n 

d e g r e e . ”

✓
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In  T r e n t o n  W a t e r  P o w e r  C o .  vs. R a f f ,  36 N . - J .  
L i ,  335, at p . 343, the C o u r t  s a id :

“ T h e  d e s tru ctio n  o f  p r iv a te  p r o p e r ty , e ith e r  
tota l o r  p a rtia l, o r  the d im in u t io n  o f  its v a lu e  - 
b y  an act o f  the g o v e rn m e n t, d ire c t ly , and not 
m e r e ly  in c id e n ta lly  a ffe c t in g  it, w h ic h  d e -
p r iv e s  the o w n e r  o f  the o r d in a r y  use o f  it, is 
a ta k in g  w ith in  the m e a n in g  o f  the co n s ti-
tu tion a l p ro v is io n , and the p o w e r  can  o n ly  be 
e x e rc ise d  u n d e r  the r ig h t  o f  em in en t d o m a in , 
s u b je c t  to the co n stitu tio n a l lim ita t io n  o f  m a k -
in g  just c o m p e n s a t io n .”

T h e  tw o  last c ite d  cases are c ite d  w ith  a p p r o v a l 
by  the C o u r t  in C l a r k  vs. E l i z a b e t h ,  61 N .  J . L . ,  
at 576. T h is  C o u r t  th ere  dea ls w ith  d a m a g es  to an 
abutting  o w n e r , o c ca s io n e d  b y  a ch a n g e  o f  g ra d e  
o f  street, u n d e r  co n tra ct  b e tw een  a ra ilro a d  c o m -
pany and a m u n ic ip a lity , v e r y  s im ila r  to the on e  
sub ju d ic e . I t  says (p . 5 7 5 ) :

“ B u t f o r  in ju r ie s  to p r iv a te  p r o p e r ty  n e ith e r  . 
the ch a r te r  o f  the c o m p a n y  n o r  S ec. 95 o f  the 
R o a d  A c t  w i l l  b e  a ju stifica tio n . T h e  c o n -
stitu tion  fo r b id s  the ta k in g  o f  p r iv a te  p r o p -
erty  fo r  p u b lic  use w ith o u t  co m p e n sa tio n . 
T h e  o n ly  e x c e p t io n  to this ru le  is that u n d e r  
certa in  c ir cu m sta n ce s ”  (p r e s u m a b ly  those o f  
in c id e n t a l  d a m a g e  to a b u ttin g  o w n ers  in  cases 
lik e  the on e  u n d e r  c o n s id e r a t io n ) “ and in the 
absence o f  l ia b i l it y  im p o s e d  b y  statute, m u n i-
c ip a l  c o rp o ra t io n s  m ig h t  take o r  in ju re  p r i -
vate p r o p e r ty  w ith o u t  an y  l ia b i l it y  to m ak e  
com p e n sa tio n . T h is  im m u n ity  d oes  n ot e x -
tend to p erson s o r  o th e r  coron ation s , a lth o u g h  
the la tte r -m a y  be  cre a te d  f o r  p u b l ic  p u rp o s e s ; 
and the d e s tru ctio n  o f  p r iv a te  p r o p e r ty , e ith er  
total o r  p a rtia l, o r  the d im in u t io n  o f  its v a lu e  
b y  the act o f  g o v e rn m e n t  d ir e c t ly  and n ot 
m e re ly  in c id e n ta lly  a ffe c t in g  it, w h ic h  d e -
p rives  the o w n e r  o f  the o r d in a r y  use o f  it, is



16

a ta k in g  w ith in  the co n stitu tio n a l p ro v is io n , 
and can  o n ly  be  e x e rc ise d  u n d e r  the r ig h t  o f  
em in en t d o m a in  on  just co m p e n sa tio n  m a d e .”

In  C e n t r a l  R .  R .  vs. B a y o n n e ,  31 N .  J . L . ,  428, 
at  431, the C o u r t  qu otes  w ith  a p p r o v a l th e  la n g u -
age o f  the M assach u setts  C o u r t  in M a s s .  C e n t r a l
R .  R .  vs. B o s t o n  C .  &  F .  R .  R . ,  12 1  M a s s . ,  124, 
as f o l l o w s :

“ A  ra ilro a d  c o r p o r a t io n , across w h o se  road 
a n oth er  ra ilro a d  o r  a h ig h w a y  is la id  out, has 
the lik e  r ig h t  o f  a ll in d iv id u a ls  o r  b o d ie s  p o l i -
tic  and c o rp o ra te , o w n in g  lands o r  easem ents, 
to r e c o v e r  d a m a g es  f o r  the in ju r y  occa s ion ed  
to its title  o r  r ig h t  in the la.nd o c c u p ie d  by 
its road , ta k in g  in to  co n s id e ra t io n  any fences 
o r  stru ctu res u p o n  the lan d , o r  ch a n ges  in its 
su r fa ce , a b so lu te ly  re q u ire d  b y  la w , or, in 
fa c t  n ecessary  to be  m a d e  b y  the co rp o ra tio n  
in ju re d , in o r d e r  to a c c o m m o d a te  its o w n  land 
to the n e w  c o n d it io n .”

T h e  te le g ra p h  c o m p a n y  has ju st as m u ch  o f  an 
easem ent in the street in the presen t case, as the 
ra ilro a d  c o m p a n y  in the case  last c ite d . C f .  the 
cases c ite d  s u p r a  h e re in  u n d e r  P o in t  I I .  See also 
the d e c is io n  o f  this C o u r t  in N i c o l l  vs. N .  Y .  T e l .  
C o . ,  62 N .  J . L . ,  733, h o ld in g  that a te le g ra p h  or 
te le p h o n e  lin e  im p oses  an a d d it io n a l servitude 
u p o n  the fe e  in the h ig h w a y , su ch  servitude 
n e ce ssa r ily  co n stitu tin g  an easem ent.

E ith e r  b y  the sta tu tory  p ro v is io n s , o r  aside 
th e r e fr o m , th e r e fo r e , c o m p la in a n t  w as entitled  to 
the in ju n ctio n .

IV . T h e  Ra i l r o a d  C o m p a n y  A n d  T h e  
C o u n t y  S h o u l d  Be  D ecree d  T o  Pa y  T h e  
A ppe l l a n t 's D a m a g e s .

T h e  d a m a g e  to a p p e lla n t  is ascerta in ed  and 
fix ed  at $1137 .63  (C a s e  p. 3 1 ) .  B y  reason o f  the 
ch a n g e d  co n d it io n s  s in ce  the fi l in g  o f  the b ill, the



17

a g reem en t be tw een  the p a rties  and the d e cre e  
th e re u p o n  en tered , (ca se  p. 2 3 -2 4 ) n o th in g  rem ains 
th e r e fo r e  bu t the d ir e c t io n  f o r  p a ym en t, and w h ic h  
o f  d e fen d a n ts  sh a ll pay.

B y  the co n tra ct  en tered  in to  a m o n g  d e fen d a n ts, 
it is p r o v id e d  that these d a m a g es  sha ll be  b o rn e  
by  the ra ilro a d  c o m p a n y  and the co u n ty  in  equ al 
shares (C a s e  p. 35, lines 5 .-25 ). C osts  sh o u ld , o f  
course , b e  a lso a w a rd e d . T h e  d e cre e  sh o u ld  be  
reversed  w ith  d ire c t io n s  to en ter  d e cre e  in a c -
co rd a n ce  w ith  the a b ove .

V. Su p p l e m e n t a l  A r g u m e n t .

T h e  p o in t  that is d e s ire d  to be  m a d e  and e m -
p h a sized  is th is : T h a t  n ot o n ly  is the in ju r y  o f  the 
co m p la in a n t ’ s p r o p e r ty  w ith o u t  co m p e n sa tio n , 
con tra ry  to the statute o f  this state (as sh ow n  in 
P o in t I I I .  a n t e ) ,  b u t it is a ta k in g  o f  c o m p la in a n t ’ s 
p ro p e rty  w ith o u t  co m p e n sa tio n , and an im p a ir -
m ent o f  the o b l ig a t io n  o f  c o m p la in a n t ’ s fra n ch ise  
contract, b o th  o f  w h ic h  are e x p re ss ly  p r o h ib ite d , 
even to a state itse lf, b y  A r t . X I V . ,  S ec. I , and 
A rt. I .  S ec. X .  P a r a g r a p h  1, r e sp e ct iv e ly , o f  the 
F ed era l C on stitu tion .

It is n ot th o u g h t  that, aside fr o m  the c la im  that 
the s ituation  u n d e r  c o n s id e r a t io n  is a ju s tifia b le  
exercise o f  the p o l ic e  p o w e r  o f  the State, it w o u ld  
seriously  be  co n te n d e d  that it w as n ot a case o f  
taking p r o p e r ty  and im p a ir in g  o f  con tra ct.

T h e  g ra n t o f  the fra n ch ise  to the te le g ra p h  
com p an y  constitu tes  a v a lid  and b in d in g  con tra ct, 
g iv in g  the te le g ra h  c o m p a n y  the r ig h t  to use the 
h ighw ay. T h a t  r ig h t  o f  user is p r o p e r ty , and its 
im pa irm en t o r  d im in u tio n , (w h e th e r  te m p o ra ry  
or perm an en t is a d if fe r e n c e  o n ly  in d e g re e , n ot 
in k in d ) , is a ta k in g  o f  p r o p e r ty , and an im p a ir -
ment o f  the c o n t r a c t . . S ee the cases h e r e in b e fo r e  
cited, and a l s o :

G r a n d  T r u n k  v ’s. S o u t h  B e n d ,  227 U . S . ,  

544-
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L o u i s v i l l e  vs. C u m b e r l a n d  T e l .  C o . ,  224  U .

S .  649. , "  ; ;  .
N o r t h e r n  O h i o  T r a c t i o n  C o .  vs. O h i o  ( U .  

S . S u p .  C t . )  62 L .  E d .  241, A d v .  O p in io n s .  
N .  Y .  T e l .  C o .  vs. N .  Y .  169 A p p .  D i v .  ( N .

Y . )  3 i o .  _ ' '  x** [
G r .  N o r t h e r n  R y .  vs. S t a t e ,  ( S u p .  Ct.  

W a s h i n g t o n )  173 P a c .  40.

T h e  w h o le  p u b lic  p o l ic y , b o th  co n stitu tion a l and 
statu tory , n ot o f  this state a lon e , b u t o f  a ll the 
states and o f  the F e d e r a l G o v e rn m e n t , is against 
the ta k in g  o r  d a m a g in g  o f  the p r o p e r ty  o f  an in -
d iv id u a l fo r  the ben e fit  o f  the p u b lic . T h e  state 
has the p o w e r , and sh o u ld  h ave , b o th  itse lf, d ire c t -
ly  and in d ir e c t ly  th r o u g h  m u n ic ip a lit ie s  o r  p u b lic  
se rv ice  c o rp o ra t io n s  as its agents to c o m p e l the 
righ ts  o f  in d iv id u a ls  to g iv e  w a y  to the ben efit o f  
the p u b lic , b u t f o r  the con seq u en t d a m a g e  to the 
in d iv id u a l, the p u b lic  m ust pay .

T h e  p r in c ip le  is v e r y  w e l l  set fo r th  in the 
f o l lo w in g  e x c e r p t  fr o m  N e v in s  vs. P e o r ia  41 111. 
5 0 2 ; 89 A m . D e c . 392, (q u o te d  in  G t .  N o r t h e r n  
R y  . vs. S t a t e ,  s u p r a . ) :

“ N e ith e r  state n o r  m u n ic ip a l  govern m en t 
can  take p r iv a te  p r o p e r ty  f o r  p u b lic  use w ith -
ou t d u e  co m p e n sa tio n , and th is b e n ig n  p ro -
v is io n  o f  o u r  C o n st itu t io n  is to b e  a p p lie d  by 
the C o u rts  w h e n e v e r  the p r o p e r ty  o f  the c iti-
zen  is in v a d e d , and w ith o u t  r e fe re n ce  to the 
d e g re e . *  *  * T h e  sam e la w  that
p ro te cts  m y  r ig h t  o f  p r o p e r ty  against invasion 
b y  p r iv a te  in d iv id u a ls  m ust p r o te c t  it from  
s im ila r  a g g re ss io n  on  the p a rt o f  m u n icip a l 
c o rp o ra t io n s . A  c ity  m a y  e lev a te  o r  depress 
its streets, as it th inks p r o p e r ;  bu t if , in so 
d o in g , it turns a stream  o f  m u d  a n d ' w ater 
u p o n  the g ro u n d s  and in to  the ce lla rs  o f  one 
o f  its c it iz e n s , o r  crea tes  in  h is n e ig h b o rh o o d  
a stagnant p o n d  that b r in g s  d isease u p on  his

y
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h o u s e h o ld , u p o n  w h a t  g r o u n d  o f  reason  can  
it be  insisted  that the c ity  sh o u ld  b e  e x cu sed  
fr o m  p a y in g  fo r  the in ju r ie s  it has d ir e c t ly  
w r o u g h t?  I t  is sa id  that the c ity  m u st g ra d e  
Streets and d ire c t  the flo w  o f  w aters  as best it 
can  f o r  the interests o f  the p u b lic . U n d o u b t -
e d ly ;  but, i f  the p u b lic  in terest requ ires  that 
the lo t  o f  an in d iv id u a l sh a ll be  re n d e re d  u n -
fit f o r  o c c u p a n c y , e ith e r  w h o l ly  o r  in part, 
in this p ro ce ss  o f  g r a d in g , o r  d ra in a g e , w h y  
sh o u ld  n ot the p u b lic  p a y  f o r  it to the exten t 
to w h ic h  it d e p r iv e s  the o w n e r  o f  its le g i t i -
m ate  u se?  W h y  d oes  n ot the co n stitu tio n a l 
p r o v is io n  a p p ly  as w e ll  to secu re  the p a y -
m en t f o r  p r o p e r ty  p a r t ia lly  taken f o r  the use 
o r  c o n v e n ie n c e  o f  a street as w h e n  w h o l ly  
taken and c o n v e r te d  in to  a s treet?  .S u r e ly  the 
q u estion  o f  the d e g r e e  to w h ic h  the p r o p e r ty  
is taken  can  m a k e  n o  d if fe r e n c e  in the a p p l i -
ca tio n  o f  the p r in c ip le .  T o  the exten t to 
w h ic h  the o w n e r  is d e p r iv e d  o f  its le g it im a te  
use, and in so fa r  as its v a lu e  is im p a ir e d , -to 
that ex ten t h e  sh o u ld  be  p a id .”

D e fen d a n ts , in  e ffe ct , p r a c t ic a l ly  c o n c e d e  a ll 
the fo r e g o in g , bu t say in re p ly , this case  d em a n d s  
no co m p e n sa tio n  b e ca u se  the te le g r a p h  c o m p a n y ’ s 
con ced ed  p r o p e r ty  and co n tra ct  r igh ts  are su b -
ject to rea son a b le  re g u la tio n  u n d e r  the p o l ic e  
pow er, and the p resen t s itu ation  is an in stan ce  o f  
such rea son a b le  re g u la tio n .

The answer is that it is not an instance of ex-
ercise of police power, but is, so far as the relation-
ship of the telegraph company to the matter is con-
cerned (and it is with that, and that only, that we 
must deal, in the consideration of the telegraph 
comany’s rights) a construction of a public im-
provement, for the benefit of the public, of the 
same character as would be the laying of a new 
highway, or another railroad, or a canal, across, 
River Road and appellant’s telegraph line.
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T h e  decis ion s '- as to w h a t  is, o r  is not, a v a lid  
p o l ic e  re g u la tio n  o f  a p u b lic  u t il ity  c o m p a n y  by 
a m u n ic ip a lity , are, o f  cou rse , n u m erou s  and co n -
flict in g . I t  w o u ld  be  useless, and p r o b a b ly  im -
p oss ib le  to a ttem p t to c o n s id e r  and r e c o n c ile  them  
all. I t  is c o n c e iv e d , h o w e v e r , that a lm ost all, if 
not a ll o f  them , w o u ld  b e  fo u n d  to h a r m o n iz e  w ith  
a ru le  w h ic h  m ig h t  b e  d e fin ed  as fo l lo w s :

T h a t  a rea son a b le  and v a lid  p o l ic e  regu la tion , 
is on e  d e s ig n e d  to (a n d  rea son a b le  and p r o p e r  fo r  
that p u r p o s e )  p r o te c t  the. p u b lic  in terest, in re-
g a rd  to a s itu ation  a r is in g  b e tw e e n  the p u b lic  (o r  
the m u n ic ip a l ity  as re p re se n tin g  the p u b l i c ) ,  and 
the p u b lic  u tility , fo r  the ex is ten ce  o f  w h ic h  situ-
ation  r e q u ir in g  such  re g u la tio n , the u t ility  c o m -
p a n y  m a y  fa ir ly  be  said  to  b e  resp on sib le .

S u ch , f o r  e x a m p le , w o u ld  b e  reg u la tion s  re-
q u ir in g  ra ilro a d s  to p r o v id e  gates o r  w a tch m e n  at 
cross in gs , o r  to stren gth en  a b r id g e  c a r ry in g  a 
h ig h w a y  o v e r  its tra ck s ; r e q u ir in g  on e  u tility  to 
sh ift  lo ca t io n s  in a h ig h w a y  so as to p e rm it  the ac-
c o m m o d a t io n  in sa id  h ig h w a y  o f  an oth er  u tility  
h a v in g  eq u a l c la im  to use the h ig h w a y ; requ irin g  
e le c t r ic  l ig h t  o r  p o w e r  co m p a n ie s  to sa fegu ard  
th e ir  w ires , to p a y  cost  o f  in sp e ct io n  o f  sa m e ; re-
q u ir in g  tra ctio n  co m p a n ie s  to f i ll  the ro a d w a y  be -
tw een  the rails to the g ra d e  o f  the h ig h w a y , to p ro -
v id e  p r o p e r  h e a d lig h ts , g o n g s  o r  w h istles  qn cars; 
r e q u ir in g  te le p h o n e  o r  te le g r a p h  co m p a n ie s  to 
m o v e  p o les  w h e re  such  p o le s  o b s tru cte d  traffic, 
even  th o u g h  w h e n  o r ig in a lly  p la c e d  th ey  w ere  not 
an o b s tru ct io n  to tra ffic , o r  to p la c e  w ire s  u n der-
g r o u n d  w h e re  co n g e s t io n  o f  w ire s  o r  traffic, or 
bo th , has o c c u r r e d ;  and so on.

O n  the co n tra ry , such  w o u ld  n o t  be  regulations 
r e q u ir in g  a te le g r a p h  c o m p a n y  to m o v e  its poles 
in o r d e r  that a street m a y  b e  b e a u t if ie d ; requ ir-
in g  ra ilro a d s  o r  street ra ilw a y s  to ca r ry  various 
state o r  m u n ic ip a l o ff ic ia ls  (e x c e p t  those having 
som e d u ty  in co n n e c t io n  th e r e w ith )  ; requ irin g
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street ra ilw a y s  to p a v e  the streets f o r  a n u m b e r  o f  
feet on  ea ch  sid e  o f  the tra ck s ; r e q u ir in g  p o le  
co m p a n ie s  to p a y  an nu al fees  fo r  ea ch  p o le  (in  
excess o f  any ex p en se  ca u sed  the c i t y ) ,  & c.

S o in the case at bar, the a ttem p t is to “ r e g u la te ”  
the te le g ra p h  c o m p a n y  as to a m atter  f o r  w h ic h  
it is in  n o  w ise  resp on s ib le . I t  is n ot even  a case 
o f  a lte r in g  a n a tu r a l  and d a n g e ro u s  g r a d e  o f  a 
street, f o r  the sa fe ty  o f  the p u b lic . I t  is m a k in g  a 
g rea ter  g ra d e  in the street than th e r e to fo r e  e x -
isted, and fo r  w h a t?  S im p ly  to a v o id  a d a n g e ro u s  
situation  w h ic h  exists s o le ly  b eca u se  o f  the ex is t-
ence o f  the ra ilro a d , and n ot at a ll o c ca s io n e d  by 
the ex isten ce , n u m b e r , s ize  o r  lo c a t io n  o f  c o m -
p la in a n t ’ s p o les .

N o tw ith s ta n d in g  the c o n c lu s io n  o f  the lea rn ed  
V ic e  C h a n c e llo r , the ch a n g e  w as b e in g  m a d e  re a lly  
fo r  the b en efit  o f  the ra ilro a d  co m p a n y . I f  the 
fa ilr o a d  w e r e  n ot th ere  n o  such  ch a n g e  w o u ld  be 
needed . I f  the r a ilro a d  w e r e  c o m in g  th ere  fo r  
the first tim e, the state c o u ld  h a v e  re q u ire d  it to 
con stru ct a . n o n -g r a d e  cross in g . In  so d o in g , it 
w o u ld  h a v e  h a d  to co m p e n sa te  co m p la in a n t. 
U n d er  the rea son a b le  re g u la tio n  p r in c ip le  a b o v e  
ad van ced , it w o u ld  c e r ta in ly  be  as lo g ic a l  and as 
just fo r  the state to re q u ire  the ra ilro a d  at its o w n  
expense, to ch a n g e  fr o m  a g ra d e  cro ss in g  to a 
tunnel cro ss in g , in  o r d e r  to p r o te c t  the p u b lic  fr o m  
dan ger o r  o b s tru cte d  tra ffic  on  the h ig h w a y , as to 
requ ire  a te le p h o n e  c o m p a n y  to re lo ca te  its p o le s  
fo r  a s im ila r  p u rp o se . T h a t  the state is w i l l in g  to 
take u p o n  itse lf  and a w a y  fr o m  the r a ilr o a d  c o m -
pany a p a rt o f  the ex p en se  oU so  d o in g  m a y  be  en -
tirely  p r o p e r , b u t n ot so the a ttem p t to sa d d le  the 
innocent te le g ra p h  c o m p a n y  w ith  a p a rt  th e re o f.

It is not, th e r e fo r e , a case w h e re  a g re a te r  p u b lic  
right m a y  o v e r r id e  a lesser. T h e  m u n ic ip a l ity  
was c h a n g in g  the g ra d e , n ot f o r  its o w n  need s o r  
the p u b lic  in terest p e r  se , bu t s im p ly  b eca u se  o f  
the s ituation  cre a te d  b y  th e T a ilr o a d , and the ra il-
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ro a d  c o m p a n y  has no g re a te r  p u b lic  r ig h t. T h e  
te le g r a p h  c o m p a n y  is just as m u c h  a qu asi p u b -
l ic  c o r p o r a t io n  as the ra ilro a d . Its  r ig h t  in the 
h ig h w a y  is just as h ig h  and as p u b lic  as that o f  the 
ra ilro a d .

C f .  N .  Y .  N .  H .  &  H .  R .  R .  vs. C o h a s s e tt  
C o .  216, M a s s .  291.

B u t i f  the s itu a tion  b e  c o n s id e r e d  b y  the state 
as on e  n ot ju s t ify in g  the r e q u ir in g  o f  the ra ilroad  
co m p a n y , as a re g u la tio n  o f  it, to  m a k e  the im -
p r o v e m e n t  at its o w n  exp en se , the o n ly  a lternative 
is that it is a n e w  p u b lic  im p ro v e m e n t , the cost o f 
w h ic h  sh o u ld  b e  p a id  f o r  b y  the r a ilro a d  com p an y , 
o r  the p u b lic , o r  b o th , ju st as i f  the r a ilro a d  w ere 
seek in g  fo r  the first t im e  to cross the h ig h w a y , or 
the state w e r e  la y in g  ou t a n e w  h ig h w a y  across 
R iv e r  R o a d .

In  this aspect, G r .  N o r t h e r n  R y .  vs. S t a te ,  173 
P a c .  40, and N .  Y .  T e l  C o .  vs. N .  Y . ,  169 A p p .  
D i v .  310, (c it e d  s u p r a ) ,  are v e r y  m u c h  in point. 
In  the fo r m e r  case, the State o f  W a s h in g to n  was 
co n s tru ct in g  a h ig h w a y , and in  the co u rse  th ereo f 
n e ce ssa r ily  o b s tru cte d  the r a ilr o a d ’ s tracks tem -
p o r a r i ly  w ith  earth , r o c k  and o th e r  m ateria ls . It 
w as h e ld  that such  d a m a g e  w as a “ ta k in g ”  b y  the 
state and the ra ilro a d  w as en tit led  to com p en sation  
th e r e fo r .

In  the la tter  case, the state in  the con stru ction  
o f  a b a r d g e  can a l, n e ce ssa r ily  re q u ire d  the re-
lo c a t io n  o f  the te le p h o n e  c o m p a n y ’ s lin e . I t  was 
h e ld  that this w as n ot a v a l id  re g u la tio n  o f  the 
te le p h o n e  c o m p a n y ’ s use o f  the h ig h w a y , but a 
ta k in g  f o r  w h ic h  co m p e n sa tio n  m u st be  paid .

R e s p e c t fu l ly  su b m itted ,

M A L C O L M  G . B U C H A N A N ,

O f  C o u n se l w ith  A p p e lla n t .
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B R IE F  FOR RESPONDENTS.

Statem ent.

This appeal brings up for review a final de-
cree of the Court o f Chancery dismissing the 
complainant’s bill for injunction.

Prior to the year 1916 the public highway in 
the Township of Acquackanonk (now the City of 
Clifton), in Passaic County, known as River 
Road, crossed the tracks of the defendant rail-
road company at grade.

The highway is under the custody and control 
of the defendant Board of Chosen Freeholders, 
and maintained at the expense o f Passaic County 
(case, p. 26, 1. 39, p. 27, 11. 1-10).

The defendants entered into a contract dated 
August 26, 1915, to eliminate the grade crossing 
by passing the road beneath the track level. The 
changed grade of River Road necessitated a cor-
responding change in the grade of William Street
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(an intersecting township highway) in order to 
meet the new level of River Road. (See Exhibit 
C, case, p. 31, etc.) The authority for the con-
tract is to be found in Sections 30-31 of the 
General Railroad Law ('Comp. St., p. 4234).

In order to carry out their contractual obliga-
tions, the Freeholders and the Township Com-
mittee passed a resolution and ordinance, re-
spectively, changing the grade line of the River 
Road to one agreed upon by the contracting par-
ties (case, p. 28, Stip. XII).

The Railroad Company, by the contract, was 
obligated to do the work of depression (case, 
p. 29, Stip. XIV), while the duty devolved upon 
the municipal authorities to procure the re-
moval or relocation, as occasion might require, 
of telegraph poles and the like, which interfered 
with the prosecution of the work (case, p. 29, 
Stip. XIII).

At the time of the commencement of the ex-
cavation one of the Telegraph Company’s 
through lines stood within the lines of River 
Road (case, p. 27, Stip. YI), having been main-
tained there for over ten years (case, p. 27, Stip. 
VII). Seven of the poles forming a part of this 
through telegraph line had to be removed in 
order that the work to be done by the Railroad 
Company could be carried on (case, p. 29, Stips. 
XYI, XVII). The Telegraph Company was duly 
notified of the change in the grade of the road, 
of the necessity of getting its poles out of the 
way for the time being, and advised that upon 
completion of the work the poles could be re-
stored to positions within the lines of the high-
way (case, p. 30, Stip. XX). Upon refusal of the 
Telegraph Company to comply with the defend-
ants’ request to remove its poles, the defendants 
were about to proceed with the excavation work,
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regardless of consequences to the Telegraph Com-
pany’s pole line, when the latter filed its bill in 
the court below, praying that an injunction issue 
to restrain such action.

An order to show cause was issued with in-
terim restraint, upon the return of which it de-
veloped that the plaintiff was ready to make 
such readjustment of its pole line as the occa-
sion required, providing the defendants would 
pay the bill. At the conclusion of the hearing 
on the rule Vice Chancellor Lewis advised an 
order directing the plaintiff to move its poles 
temporarily to positions outside the lines of the 
highway, leaving the question of liability for the 
cost of such removal and other expenses to abide 
final decree (case, pp. 23-25). When the work 
was completed and the telegraph poles restored 
to within the lines of the road the cause was 
brought on for final hearing before Vice Chan-
cellor Griffin, the only question at that time 
being who should pay the expense incurred by 
the Telegraph Company in complying with the 
order advised by Vice Chancellor Lewis. Vice 
Chancellor Griffin held that the defendants were 
not liable (case, p. 39) and advised a decree dis-
missing the bill (case, p. 42), from which the 
Telegraph Company appeals.

Argum ent.

In the court below the Telegraph Company 
endeavored to justify its refusal to make such 
changes in its pole line as the occasion re-
quired (unless defendants would pay the cost), 
on the ground that it occupied the highway 
under the New Jersey Telegraph Act (Comp. 
St. 5312) and the Act of Congress approved 
July 24th, 1866 (case, pp. 27-28, Stipulation 
VIII). On the other hand the defendants con-
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tended that the elimination of the grade cross-
ing was a proper exercise of the police power 
of the municipalities, as was also their demand 
that the Telegraph Company get its pole line 
out of the way for the time being, so that the 
work could proceed, and, further, that the right 
of the Telegraph Company to maintain its pole 
line in the highway, under either statute, was 
subject at all times to reasonable police regu-
lations; in short, that the Telegraph Company 
had acquired no vested right, as against the 
police powers of the municipalities, to perpetu-
ally maintain its poles in the particular loca-
tions where they stood at the time of the com-
mencement of the work.

I.

The righ t of the com plainant to maintain  
its pole line in  R iver Road was permissive 
only and subject to reasonable regulation.

As stated above, the authority of the Tele-
graph Company to maintain its poles and wires 
in River Road is to be found in the New Jersev 
Telegraph Act and the Federal statute of 1866. 
An examination of the statutes and the deci-
sions of the courts, however, shows that the 
complainant’s contention that it has “ an ab-
solute and paramount right to maintain its line” 
in the road (Brief, p. 4, etc.) is not well 
grounded.

The New Jersey Act (Sec. 8, C. S. 5314) by 
express terms makes the corporation, in the 
exercise of its rights in the highways of the 
state, subject to such police and other regula-
tions and restrictions as may be deemed for the 
best interests of the municipalities. There ap-

|
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pear to be no reported cases in New Jersey in 
which the precise question here involved has 
been considered. We do not dispute the sound-
ness of the doctrine that where municipal con-
sent has once been given and the poles and 
wires installed, such consent cannot be revoked 
and the company arbitrarily ousted from the 
street (Telephone Co. u. Jersey City, 49 N. J. L., 
303; Complainant’s brief, p. 6) ;  and we are in 
accord with decisions in Telephone Co. v. Bound 
Brook, 66 N. J. L. 168 and Summit v. Telephone 
Co., 57 N. J. E. 123 (Complainant’s brief, p. 6) 
to the effect that the municipal authorities may 
not arbitrarily refuse to designate a route for 
poles and wires or impose conditions not au-
thorized by statute; but we respectfully submit 
that such decisions are not now in point. It 
is one thing for the owners of telegraph poles 
to say to the municipality, “you cannot arbitrar-
ily oust or exclude us from the street,” and 
quite another to say “we will not make such 
adjustment in our facilities in the street as will 
permit you to carry out municipal improve-
ments unless you pay the bill.”

The notion that the complainant acquired 
some sort of a vested right to maintain its poles 
in River Road at the locations originally se-
lected, which was superior to the power of the 
local authorities to lower the grade of the high-
way, is directly opposed to the decision of the 
Court of Chancery in Jersey City v. City of 
Hudson, 13 N. J. E. 420. It was there held that 
a water company, authorized by legislative en-
actment to use the soil under public roads for 
the purpose of constructing its works, having 
laid its pipes across the street of a city, would 
be compelled to lower them so as to conform to 
a new grade of the street, established by munic-
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ipal authority. See, also, 28 Cyc. Municipal 
Corporations, page 886, par. IV.

In American T. & T. Go. v. Millcreek Town-
ship, 195 Pa. St. 643, the telephone company 
sought an injunction to restrain defendants from 
removing or interfering with its poles. In the 
judgment of the road commissioners the in-
creased travel on the highway and the con-
struction of street railway tracks thereon re-
quired the removal of the plaintiff’s poles to 
the property line on the side of the road. Plain-
tiff was notified to that effect. The Trial Court 
held that the road commissioners were justified 
in requiring the plaintiff to remove its poles and 
that such removal should be at the plaintiff’s 
expense. The bill was dismissed. On appeal, 
the decree was affirmed by the Pennsylvania 
Supreme Court, which held:

“ A telegraph or telephone company by 
erecting its lines of poles in a certain place 
in a highway with the express or implied 
assent of the road authorities, does not 
thereby acquire a vested right perpetually 
to maintain said lines of poles in that par-
ticular location; and in after years, if 
changed conditions render it necessary for 
the public good that such line of poles be 
moved to a different part of the highway, 
the road commissioners have the right in 
the proper exercise of their discretion to 
compel such removal.”

So far as the Federal statute is concerned the 
position of the complainant in the court below 
was no better than under tlie^iatute. The de-
cisions of the courts are practically uniform in 
holding that the Federal Act is permissive only, 
and except in the sense that the corporation 
cannot be arbitrarily excluded or ousted from
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the public highways nor subjected to unreason-
able burdens, it is not the source of positive 
rights.

In Western Union v. Mass., 125 U. S., 430, 31 
L. ed., 790, it was held that the Act of 1866 was 
permissive only and did not carry with it any 
exemption from the burdens of taxation.

The right of the municipality to make a 
reasonable rental charge for the use of streets 
was upheld in Western Union v. St. Louis, 148, 
U- S., 92, and in the case between the same 
parties reported in 63 Fed., 68 (73).

In Richmond v. So. Bell T. &. T. Co., 174 U. 
S., 761, 43 L. ed., 1162, while denying the ap-
plicability of the Act of 1866 to telephone coni’ 
panies, the Federal Supreme Court defined its 
scope and effect as follows:

“The Circuit Court of Appeals, while 
holding the plaintiff was entitled to avail 
itself of the provisions of the Act of 1866— 
a question to be presently considered, ad-
judged that the rights and privileges granted 
by the act were to be enjoyed in subordina-
tion to public use and private rights, and 
su b ject to any law ful ex ercise  o f  the p olice  
p ow er  belonging to the state or  to one o f  its 
m unicipalities. This was in accordance 
with what this Court had adjudged to be 
the scope and effect of the Act of 1866“ 
page 771 (1162). (Italics ours.)

The same rule was reiterated in Western 
Union v. Richmond, 224 U. S., 160, 56 L. ed, 710 
and the validity of a local ordinance sustained 
which conferred very broad regulatory powers 
upon municipal officers.

In Essex v. New England Tel. Co. 239 U. S., 
313, a decree was entered in the court below en-
joining the municipality from ousting the Tele-
graph Company from the highway. The judg-
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ment was affirmed on appeal, but modified by 
the insertion of the proviso:

“ that nothing herein shall be so construed 
as to prevent the Board of Selectmen of the 
Town of Essex from subjecting the location 
and operation of the company’s lines to 
reasonable regulation.”

The case of Ganz v. Ohio Postal Telegraph- 
Gable Co., 140 Fed., 692 is closely analogous to 
the case at bar. It there appears that the com-
missioners having jurisdiction of the road en-
deavored to have the telegraph company move 
its poles to one side in order to permit of the 
widening of the macadamized roadway. The 
telegraph company applied for an injunction to 
restrain the commissioners from enforcing their 
demands. A cross-bill was filed praying a man-
datory injunction requiring the telegraph com-
pany to move its line as directed by the com-
missioners. On appeal the judgment of the 
Trial Court granting the telegraph company’s 
prayer for an injunction was reversed and the 
case remanded with directions to dismiss the 
bill and grant the prayer of the cross-bill. The 
Federal Circuit Court of Appeals (Sixth Circuit) 
there held:

“ The right given to telegraph companies 
by Rev. St. Sec. 5263 (U. S. Comp. St. 1901, 
p. 3579), to use post roads for their lines, on 
compliance with certain conditions, is per-
missive only, and the statute was not in- 
tended to interfere with the proper control 
and regulation of highways by the states, 
counties, or municipalities which have them 
in charge.”

See, also, Cook on Corporations, 7th Ed. vol. 
4, p. 3934, Sec. 935 to the effect that telegraph 
companies which have accepted the provisions
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of the post road act of Congress must comply 
with reasonable regulations of municipalities; 
and 37 Cyc. p. 1622, par. A, where it is said 
(pp. 1623-4):

“The act is merely permissive, and the 
franchise or privilege granted must, like 
any other franchise, be exercised in subord-
ination to both public and private rights.”

II .

The requirem ent of the authorities hav-
ing jurisdiction of R iver Road was a rea-
sonable regulation.

The complainant (brief, p. 10) states that the 
facts show that the action of the local authorities 
was not a case of the exercise of the police power 
or reasonable regulation. With such conten-
tion we, of course, do not agree. There was no 
denial of the complainant’s right to occupy the 
highway with its poles, nor any attempt made 
to exclude them permanently (case, p. 30, Stip. 
XX). All that was required was that the com-
plainant get its lines out of the way for the 
time being, so that the work could be done 
(case, p. 29, Stip. XVII). But the complainant 
says, in effect, that because it contributed in no 
way by the presence of its poles to the necessity 
of changing the street grade, and was in no way 
responsible for the presence of the grade cross-
ing, there can be no equity in penalizing  it in order 
to aid in the correction of a dangerous situation 
in the creation of which it had no part (brief, p. 
10). The answer to such contention is that the 
Telegraph Company was not pen a lized  but sim-
ply required to perform its uncompensated duty 
to look after its own property, which occupied
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the road by permission only. The water com-
pany in Jersey City v. City of Hudson, supra, by 
the presence of its pipes in the street contributed 
in no way to the necessity of changing the grade 
of the latter, yet it was decreed that the water 
company should bear the expense of lowering 
its pipe line. So, too, in American Telegraph 
and Telephone Co. u. Millcreek Township, and 
Ganz v. Ohio, etc., Telegraph Co., supra, it did 
not appear that the presence of the telegraph 
poles had anything to do with the necessity for 
widening the paved roadways, but the cost of 
moving the poles to one side was nevertheless 
properly decreed to be borne by their owners.

The case at bar, in our opinion, is substan-
tially on all fours with the two cases last above 
referred to. In both of those cases the increased 
vehicular traffic on the highways and the presence 
of trolley tracks thereon (the latter placed sub-
sequent to the installation of the pole lines) were 
the factors which called for the widening of the 
paved roadways and the consequent shifting of 
the telegraph poles to one side. We are unable 
to perceive any distinction in principle between 
cases where the increased travel on the highway 
contributes to the necessity of increasing the 
width of the pavement and those cases where, 
as here, it is one of the causes which give rise 
to the situation requiring a change in the street 
grade.

Nor is there any merit in the complainant’s 
contention that the change in the grade of the 
road was, notwithstanding the conclusion of the 
learned Vice Chancellor to the contrary, really 
for the benefit of the railroad company (brief, 
p. 21), a situation, which, if true, might have some 
bearing on the question of the reasonableness of 
the local authorities’ requirements. The mimic-
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ipality and all persons using the road receive 
a direct benefit from the improvement and the 
Legislature of this State for more than twenty- 
two years has recognized the fact by authorizing 
the expenditure of public funds in furtherance of 
such projects. See P. L. 1896, p. 139; P. L. 1900, 
p. 312; P. L. 1901, p. 116; P. L. 1902, p. 47; also 
Section 31 of the General Railroad Law, 3 G. S., 
4234. The courts, too, have enforced contracts o f 
municipalities under which they agreed to con-
tribute large sums of money toward the cost of 
grade crossing eliminations (M. & E. R. R. Go. et 
al u. Newark, 76 N. J. L., 555).

But we are not wholly dependent upon the 
common law to justify our contention that it 
was the uncompensated duty of the complainant 
to adapt its facilities to the changed conditions 
at its own expense. The Fielder Act (P. L. 1913, 
Chap. 57), empowering the Public Utility Com-
mission to order the elimination of grade cross-
ings, expressly provides:

“4. Where the order of said board shall 
require changes in, or the removal of the 
property or constructions of any telegraph, 
telephone * * * or other company or
corporation, co-partnership or individual, 
they shall, at their ow n exp en se , move or 
change the grade or location of their prop-
erty or constructions in conformity with the 
order of said board. * ’ * *”  (Italics ours.)

We therefore submit that the complainant’s 
rights in the highway being only permissive ' 
(Point I, ante) and its legal obligation to remove 
its poles at its own expense clear, the require-
ments of the local authorities vested with juris-
diction over River Road were in every respect 
reasonable.
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m.
Com plainant was not entitled to compen-

sation.

Counsel for the complainant, on page 17 of 
his brief, argues that the action of the local 
authorities was a taking of the complainant s 
property without compensation and an impair-
ment of its franchises in violation of State and 
Federal constitutional provisions. He also con-
tends (brief, p. 11, etc.) that the complainant was 
entitled to damages on account of the change in 
the grade of the highway, under Section 70 of 
the Road Act (G. S., 4461).

The contention that there was a taking of 
property or an impairment of franchises is di-
rectly opposed to the decisions of the courts 
which we have heretofore cited under our first 
point. There certainly is no taking o f property 
nor impairment of franchises in requiring a cor-
poration to comply with a legal duty, and noth-
ing more was done in the case at bar.

Nor are we impressed with the argument of 
complainant’s counsel that the Telegraph Com-
pany should have been awarded damages under 
Section 70 of the Road Act on account of the 
change of grade. He construes the word “build-
ing,”  appearing in the statute, to mean “ telegraph 
pole” in order to bring the case within the act, 
although no authority is cited to sustain the defi-
nition. W e do not think the word can be so 
enlarged. As stated in Words and Phrases, p. 
889:

“In its broadest sense it can only mean an 
erection intended for the use or occupation 
as a habitation or for some purpose of trade, 
manufacture, ornament or use, constituting 
an edifice, such as a church, a house or 
shed.”
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Furthermore, thé decisions of our courts indi-
cate that it was the intention of the legislature 
to limit the application of the statute to the own-
ers 'of buildings fronting upon or abutting the 
street lines, as distinguished from a structure 
standing inside. Of a similar statute (P. L. 1889, 
p. 378, C. S., 710, Sec. 475), the Supreme Court in 
Railroad Co. v. Summit (77 N. J. L., 438, 72 Atl., 
83) said :

“We conceive that the legislative intent 
was to limit the damage to the building or 
buildings fron tin g  upon or possessing an 
entrance upon the street the grade of which 
was raised.” (Italics ours.)

It is respectfully contended for the respondents 
that there is not the slightest semblance of au-
thority for the strained construction of the Road 
Act contended for byi complainant’s counsel, and 
in view of the provisions of the Fielder Act ex-
pressly indicating a contrary legislative intent, 
the scope of the Road Act should not be en-
larged.

IV.
The decree o f the Court o f Chancery 

should be affirmed, w ith  costs.

Respectfully submitted,
WM. R. GOURLEY,
F. W. VAN BLARCOM, 
W. J. LARRABEE,

Of Counsel for Respondents, City of 
Clifton, Board of Chosen Free-
holders of the County of Passaic, 
and The Delaware, Lackawanna 
and Western Railroad Company, 
respectively.
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