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Notice.

NOTICE AND AFFIDAVITS.

New Jersey Supreme Court

In the matter of the application
of David Steinberg for a
writ of certiorari to review
the decision of the Board of
Adjustment of the Town of
Nutley.

Notice,

To J. Harry Hull, attorney for the Board of
Adjustment of the Town of Nutley.

SIR :

Prease Take Norice that on Saturday, March
26, 1927, at 10 o’clock in the forenoon, or as
soon thereafter as counsel may be heard, I shall
apply to the Homnorable William S. Gummere,
Chief Justice of the New Jersey Supreme Court
at the Court House in Newark, New Jersey, for
a writ of certiorari to review the decision of the
Board of Adjustment of the Town of Nutley in
affirming the decision of its Superintendent
of Buildings in refusing to issue a permit to
David Steinberg for the erection of an apartment
house containing stores on his lands at the south-
east corner of Prospect street and Vreeland
avenue, Nutley, New Jersey.
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Affidavit of David Steinberg.

Puease Take Furrtaer Notice that on such
application, affidavits, copies of which are here-
with served upon you, will be used on the argu-
ment. |

T —

. Respectfully,

ISADORE H. COLTON,
Attorney for Applicant.

Newark, N. J., March Dl 1927

NEW JERSEY SUPREME COURT.

In the matter of the application |
of David Steinberg for a writ
of certiorari directed to the
Board of Adjustment of the
‘Town of Nutley, in the County
of Kssex, New Jersey.

Affidavit. 4

STATE oF NEW JERSEY,
S8,
County or EssEx.

Davip StrinsEre, being duly sworn according
to law, upon his oath deposes and says:

1. He is, and at the times hereinafter men-
tioned, was the absolute owner in fee of the prop-
erty on the southeast corner of Vreeland avenue
and Prospect street, in the Town of Nutley,
County of Essex and State of New J ersey, more
particularly described as follows:

ALL that certain tract or parcel of land
and premises hereinafter particularly de-
scribed, situate, lying and being in the Town
of Nutley, in the County of Essex and State
of New Jersey:
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Affidavit of Dawvid Steinberg.

Brcinving at the corner formed by the
intersection of the easterly line of Prospect
street with the southerly line of Vreeland
avenue; thence running along the line of
Prospect street south 42 degrees 12 minutes
west 100 feet; thence south 34 degrees 49
minutes east 144.69 feet; thence north 46
degrees 5 minutes east 100 feet to the south-
erly line of Vreeland avenue; thence along
the said southerly line of Vreeland avenue
north 35 degrees 20 minutes west 151.36 feet
to the place of BrcINNING.

2. On or about the 17th day of January, 1927,
M. Arthur Wolf, a licensed and practicing archi-
tect and engineer, and the duly authorized agent
of David Steinberg, made application to H.
Inman Furlong, Superintendent of Buildings of
the Town of Nutley, for a permit to erect a
three-story brick apartment house containing

three stores on the Prospect street side, on the

lands of the deponent.

3. The said M. Arthur Wolf, agent of this
deponent, did submit the necessary applications,
specifications and plans for said building.

4. The plans submitted to the Superintendent
of Buildings of the Town of Nutley had been
previously approved by the New Jersey Board
of Tenement House Supervision, a State body
having jurisdiction of tenement houses.

5. At the time of the making of the applica-
tion by Mr. Wolf, he offered to pay the fees for

the permit.

6. H. Inman Furlong, the Superintendent of
Buildings of the Town of Nutley, refused to

grant the permit to this deponent on the sole and

only ground that the land owned by the deponent
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Affidavit of David Stewnberg.

house building, was, by the Zoning Ordinance of
the Town of Nutley, placed in the Residence A
District, which Ordinance limited the lands of
the deponent to the erection of only a one-family
house.

7. The Zoning Ordinance hereinbefore re-
ferred to is known as the Building Zone Ordi-
nance of the Town of Nutley, adopted May 16,
1922, with amendments and supplements thereto
adopted since.

8. The pertinent section of said Ordinance
relating to Residence A District is as follows:
#“Sec. 12, "Resipence ‘A’ Districr sk

Provisioxs.

(a) Within any Residence ‘A’ district
as indicated on the Building Zone map, no
building or premises shall be used for other
than one or more of the following ten speci-
fied purposes:

(1) One dwelling for one family or one
housekeeping unit only. Nothing in this
section shall prevent the keeping of boarders
or lodgers provided there is no advertising.

(2) The office or studio of a professional
person residing on the premises, provided
there 1s no display of advertising.

(3) Customary home occupations, such as
millinery, dressmaking or hairdressing; pro-
vided there is no display of goods visible
from the street and no advertising, provided
that the maximum number of persons en-
gaged does not exceed three, and provided
that not more than one-third the floor area
of one story is devoted to such use, and pro-
vided that such occupation shall not ke car-
ried on in an accessory building.

(4) Clubs, lodge rooms, social and com-
munity center buildings, except those a chief
activity of which is a commercial activity
usually conducted for gain; and steam rail-
way passenger stations.
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(9) Municipal recreation buildings, play-
grounds and parks; private or private club
boat houses; ornamental, cement or masonry
arches, gateways, pillars or walls.

(6) Schools, public buildings, not correc-
tional or eleemosynary nature, memorial
buildings, public libraries, public museums,
artists’ studios, art galleries for exhibition
only, and general hospitals for non-con-
tagious diseases, excepting those especially
for mental and nervous diseases.

(7) Churches and other places of wor-
ship, parish houses, Sunday School build-
ings.

(8) Real estate signs advertising the sale,
rental or lease of the premises or tract on
which they are located; provided that any
such sign which is within 100 feet of a resi-
dence, but not on the same parcel therewith,
shall set back at least 30 feet from the street
line.

(9) Farms, truck gardens, nurseries or
greenhouses, provided that there is no dis-
play of produects other than in growth, vis-
ible from any street, and no advertising,
and that any greenhouse heating plant is
distant at least ten feet from any parcel line.

(10) Accessory uses, customary with or
incident to any permitted use, and located
on the same parcel therewith. Kxcept as
otherwise provided in this ordinance, the
term ‘accessory uses’ shall not in a Resi-
dence district include any activity commonly
conducted for gain or any driveway or walk
giving access thereto, or any billboard, ad-
vertising sign or poster. (Garages or stables,
as hereinafter specified, are -classified as
permitted accessories, but a garage or stable

in a Residence district must be on the same

parcel with a residence. Any accessory
building shall be limited to one and one-half
stories or 18 feet in height and shall be
distant at least ten feet from any parcel line.
boundary line.”’
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Affidavit of Dawvid Steinberyg.
9. In refusing to issue the permit to deponent,
the said H. Inman Furlong, Superintendent of

Buildings of the Town of Nutley, wrote to this

follows:

e e

(Letter of Town of Nutley, New Jersey
Office of Superintendent of Buildings.)

““January 18, 1927,

Mr. David Steinberg,
840 South 11th St.,
Newark, N. J.

Dear Sir:

As the plans submitted by you for store
and apartments at the southeast corner of z
Prospect St. and Vreeland Ave. Nutley, b
N. J., do not comply with the Town Zoning
Ordinance restrictions for that locality I
cannot issue a permit for this building. }

Yours truly,
(Signed) H. Inman Furlong,

Superintendent of Buildings.’’

10. The Town of Nutley, by an amendment
to the aforesaid Zoning Ordinance, adopted De-
cember 9, 1924, created a Board of Adjustment,
as authorized by Chapter 146 of the Laws of
1924, and as a result thereof it became necessary
for deponent to appeal to said Board of Adjust-
ment from the Superintendent of Buildings of
the Town of Nutley.

11. Deponent did appeal and said appeal Was
heard by the Board of Adjustment of the Town
of Nutley on Wednesday, February 16, 1927.
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12. At the hearing of the appeal before the
Board of Adjustment, deponent’s counsel intro-
duced evidence concerning the erection of the
proposed building, and proving by witnesses
under oath, most of the facts hereinbefore set
forth, and in addition thereto, proving that the
building contemplated by the deponent would be
of the usual fireproof type. At said hearing, the

Town of Nutley did not present any testimony

whatsoever, nor did it have any witnesses to
testify to any facts, but said Town of Nutley,
represented by its attorney, cross examined the
deponent’s witnesses.

13, On February 24, 1927, the Board of Ad-
justment upheld the decision of H. Inman Fur-
long, Superintendent of Buildings of the Town
of Nutley, in refusing to issue the permit to
the deponent on the following grounds:

a. Violation of Zone Ordinance.

1. Plans show no set-back, which should
be 25 feet on one street and not less than
15 feet on the other (Sec. 6).

2. Proposed building is an apartment
house, which is not permitted in that loca-

tion (See. 12).

3. Plans for building shows three stores,
which also are prohibited in Residence A
districts (Sec. 12).

4. Court width as shown on plan is in-
sufficient for its length. It should be about
26 feet 6 inches (Sec. 2 and Sec. 10a).

b. The Building Code is violated by the fol-
lowing omissions in the application for a permit:

1. Lally columns not mentioned.
2. Plates not mentioned.
3. Rafters not mentioned.

4. Longest span of beams given as 16
feet, should be about 18 feet. |
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Affidavit of David Stewnberyg.

piiiThis 'spani ealle’ for 2 inch, x 12 ‘inch
beams instead of 2 inch x 10 inch as shown
on application.

6. Girders not mentioned.

7. Frame bearing partitions not men-
tioned.

_. 8. Spacing of frame bearing and masonry
10 partitions omitted.

9. Height of walls omitted.

| c. The Building Code is violated by the omis-
sions of the following on the plan submitted:

1. Dimensions of steel girders and col-
umns not given.

Girders omitted.

Steel lintels over windows omitted.
Steel over store windows omitted.
Wall thickness not shown on plans.
Roof construction details not shown.

o U 00 1

20
Further no specifications were filed with this

Board.

14. Upon receipt of this notice from the
Board of Adjustment, the deponent’s architect,
M. Arthur Wolf, corrected all the omissions in
the plans and specifications with consent of the
Superintendent of Buildings and cured all the
alleged defects, so that the only questions now
go 1nvolved in the proceedings are the alleged vio-
lations of the Zoning Ordinance, namely :

a. Violation of Zone Ordinance.

1. Plans show no set-back, which should
be 25 feet on one street and not less than
15 feet on the other (Sec. 6).

2. Proposed building is an apartment
house, which i1s not permitted in that loca-
tricts (Sec. 12).

3. Plans for building shows three stores,
which also are prohibited in Residence A dis-

40 triets (See. 127,
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4. Court width as shown on plan is in-
sufficient for its length. It should be about
26 feet 6 inches (Sec. 23 and Sec. 10a).

- 15. Ground a—4, dealing with the width of
the court was never considered by the Superin-
tendent of Buildings when examining the plans
originally, as is borne out by the letter sent by
him to the deponent, wherein he stated his re-
fusal to give the permit, on the sole ground of
the violation of the Zoning Ordinance, insofar
as deponent was endeavoring to erect a building
other than a one-family house in a Residence A
District.

16. The requirements of the Zoning Ordinance
is an unreasonable one, and is clearly arbitrary
in its application, and 1s tantamount to the pro-
hibition of apartment houses in the municipality.

17. At the hearing before the Board of Ad-
justment, there was no evidence adduced about
the size of courts or the reasonableness or re-

quirements of the Zoning Ordinance in relation

thereto, and the finding of the Board of Adjust-
ment is without the support of any evidence.

18. The plot of land owned by the deponent
is 100 feet in width on Prospect street with a
depth of 150 feet on Vreeland avenue. ~

Prospect street is an unusually wide street.
The building contemplated by the plans and
specifications would be a modern, fireproof
structure, complying with all the requirements
of the Building Code of the Town of Nutley
and of the building requirements of the Board
of Tenement House Supervision.

19. Attached to the Zoning Ordinance of the
Town of Nutley is a building zone map, setting
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Affidavit of David Stewnbery.

forth the different districts. Apartment houses
are permitted in Residence ‘‘C’’ Distriets.

An examination of the building zone map of
the Town of Nutley disclosed that in the entire
Town of Nutley there are only four very small
sections where apartment houses are permitted.

This fact was brought out in the testimony

~ given at the hearing before the Board of Adjust-

ment.

The total street frontage in the entire Town
of Nutley on which apartment houses are per-
mitted to be erected by the Zoning Ordinance
of the Town of Nutley does not exceed 1,500
feet. In other words, the Zoning Ordinance
and building map in connection therewith, cover-
ing the entire Town of Nutley, only allows the
erection of apartment houses in four sections of
the Town of Nutley and the total frontage on
which apartment houses may be erected does not
exceed 1,500 feet.

20. The Zoning Ordinance of the Town of
Nutley was supposedly passed solely and pri-
marily for the purpose of promoting the health,
safety and public welfare of the people, which
statement 1s expressed in the title of the Ordi-
nance, a copy of which is as follows:

‘‘ ORDINANCE.

An ordinance to regulate and restrict the
location of trades and industries and the
location of buildings designed for specified
uses in designated areas, to regulate and
limit the height and bulk of buildings here-
after erected, and to regulate and determine
the areas of yards, courts and other open
spaces, so as to promote the public health,
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safety and Welfare, including provision for
adequate light, air and convenience of access,

to the end that such regulations may pro- .

mote the most desirable use of land and may
tend to conserve the value of buildings and
enhance the value of land throughout the
municipality and for these purposes to divide
the municipality into districts, and to estab-
lish penalties for the violation of these reg-
ulations, restrictions, determinations and
limitations.’’

21. It is common knowledge and an accepted

fact that the erection of an apartment house
does not in any way injure the health, safety or
public welfare, and the inhabitants of the com-
munity in which i1t is sought to be erected. That
such buildings are recognized as a proper form
of residence in these modern times.

22. The Building Zone Ordinance of the Town
of Nutley, insofar as it tends to prevent the
erection of an apartment house containing stores
by the deponent on his lands hereinabove de-
scribed, is an unreasonable regulation and said
Ordinance, to that extent, is void and unconsti-
tutional.

23. 1t deprives the deponent from the use of
his property without compensation -and is an
infringement of deponent’s right of private prop-
erty, as guaranteed to him by the Constitutions
of the State of New Jersey and of the United
States of Amerieca.

24. The erection of an apartment house build-
ing containing stores therein, on lands owned by

the deponent, will not endanger the public health,
safety and welfare of the general publie, and is

a reasonable use of deponent’s land and when
erected will be no invasion of any of the rights
of the people of the Town of Nutley, nor will
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Affidavit of Dawvid Stewnbery.

it in any way be injurious to the health, safety
and general welfare of the inhabitants of said
town.

25. The decision of the Superintendent of
Buildings of the Town of Nutley, in refusing to
issue a permit to deponent, is arbitrary, unrea-
sonable and unlawful. The decision of the Board
of Adjustment of the Town of Nutley in affirm-
ing the decision of the Superintendent of Build-
ings, is void and illegal, for the reason that said
Board could only approve of the Superintend-
ent’s decision if there were legal evidence before
it from which said Board could determine that
the building contemplated to be erected by de-
ponent would endanger the public health, safety
and general welfare. No such evidence was pro-
duced by the Town of Nutley or any of its
agents, the Board of Adjustment merely endeav-
oring to prevent the erection of this building,
affirmed the decision of the Superintendent of
Buildings by upholding its own Zoning Ordi-
nance, without going into the question of the
reasonableness or unreasonableness of the Zon-
ing Ordinance, insofar as it applies to the lands
of this deponent.

96. The decision of the Board of Adjustment
is illegal and unlawful, in that it is not based on
any legal evidence warranting its findings.

27. That the Zoning Ordinance of the Town
of Nutley in permitting apartment houses 1in
only four sections having a total frontage of
not more than 1,500 feet, is not a regulation
of apartment houses in said town, but is, in fact
and for all practical purposes, an exclusion and
prohibition of apartment houses, and, therefore,
unreasonable generally insofar as apartment
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houses are concerned, and clearly unreasonable
expressly insofar as deponent’s lands are con-
cerned.

28. The Board of Adjustment refused to issue
the permit to this deponent merely because of
its desire to maintain this neighborhood as a
one-family house district and not because the
erection of the building contemplated by the de-
ponent would in anywise affect the health, safety
and general welfare of the public, and its deci-
sion in affirming the decision of the Superin-
tendent of Buildings of the Town of Nutley
should be set aside.

DAVID STEINBERG.

Sworn to and subseribed before me
this 1lth day of March, 1927.

Isapore H. CortoN,

M. C. C. Of N. J.;
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NEW JERSEY SUPREME COURT.

In the matter of the application
of David Steinberg for a writ
of certiorari directed to the
Board of Adjustment of the
Town of Nutley, in the County
of Kssex, New Jersey.

Affidavit.

STATE oF NEW JERSEY,
SS.
CouNTYy oF HiSSEX.

M. ArtHUR WoOLF, of full age, being duly sworn
according to law, upon his oath deposes and
says:

1. That I am a licensed and practicing archi-
tect and engineer of the City of Newark, County
of KEssex and State of New Jersey, and was the
architect employed by Mr. David Steinberg to
make the plans and specifications for his building
on the southeast corner of Vreeland avenue and
Prospect street, in the Town of Nutley, County
of KEssex and State of New Jersey.

2. I did prepare plans and specifications for
a three-story brick apartment house of the latest
fireproof construction, and did make an applica-
tion with H. Inman Furlong, Superintendent of
Buildings of the Town of Nutley, for a permit
for said apartment house, giving him two copies
of the plans and specifications and tendering
him the legal fee. This application was made
by me around January 16, 1927,
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3. H. Inman Furlong, Superintendent of

Buildings of the Town of Nutley, refused the
application on the sole and only ground that
the building contemplated to be erected by David
Steinberg would violate the Zoning Ordinance of
the Town of Nutley, because Mr. Steinberg’s
lands were located in the Residence A District,
in which only one-family houses can be erected.

4. On Wednesday, February 16, 1927, 1 ap-
peared as a witness for Mr. David Steinberg,
before the Board of Adjustment of the Town of

Nutley, and gave testimony as to the nature of
the building.

5. At no time did the Superintendent of
Buildings. of the Town of Nutley, nor did said
Board of Adjustment of the Town of Nutley
question my plans and specifications. A short
time thereafter I was informed by Mr. Colton,
attorney for Mr. Steinberg, that the Board of
Adjustment raised certain questions as to al-
leged defects in the application for the permit
and in the plans.

With permission of the Superintendent of
Buildings, the alleged defects in the application
and 1in the plans were corrected by me, and I

have been informed that they are now acceptable
to the officials of the Town of Nutley.

6. The only question now raised as to the
plans and specifications filed by me is the width
of the court, as shown on the plans.

7. When the plans were examined by the

Superintendent of Buildings, he having had them

in his possession for about two days, and when
the permit was refused by him, he never raised
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~at the time of the hearing before the Board of

Adjustment of the Town of Nutley, that question
was never raised, nor was testimony taken in
reference thereto, nor was my attention called
thereto.

8. The plans submitted by me were first given
to the New Jersey State Board of Tenement
House Supervision, which is an agency created
by statute, having full and complete charge of
the construction and maintenance of tenement
houses throughout the State of New Jersey,
whose duty it is to approve of plans before they
are presented to municipalities for its approval.

9. The said State Board of Tenement House
Supervision would not have approved of the plans
if there were any question of insufficient light
and air going into the apartments shown on the
plans. These plans were approved by the State
Board of Tenement House Supervision.

10. Section 10 of the Zoning Ordinance of the
Town of Nutley, hereinbefore referred to, deals
with the question of the width of the courts. The
requirements of section 10 are unreasonable, in
that 1t differentiates between widths of courts
between residential and business districts.

That the requirements of section 10 of the
Zoning Ordinance of the Town of Nutley were
not intended for the public safety, health and
welfare of the Town of Nutley, but that said
section was merely passed to prohibit the erec-
tion of apartment houses in Residence A Dis-
tricts.

11. That the dimensions required in said ordi-
nance are unreasonable and excessive, the result
of which being the deprivation of the use of a
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lot of land by the property owner, without any
real benefit to the tenants of the building.

12. The following 1s a true copy of section 10
of the Zoning Ordinance of the Town of Nutley:

‘‘Sec. 10. CoURTSs,

(a) In any district, except as hereinafter 4
specified, the minimum width of an outer
court shall be four, six, eight and ten feet
at the first, second, third and fourth stories
respectively. The minimum corresponding
widths of the inner courts shall be six, nine,
twelve and fourteen feet respectively. If
the length of ony court at any level exceeds
twice the required width, the width shall be
increased 3 inches for each of such excess
length, if in a Residence district and 1%
inches if in a Business district.

(b) In any Business district, where any
part of a building is used for offices, studios,
residence or workshops, which are not ade-
quately lighted and ventilated by windows
or other openings giving directly on a street
or on a required rear yard, an outer court
is required along one side line. Such court
shall extend backward to the rear yard or
rear line from a point nor over 45 feet or
two rooms in depth back from the street line
and upward from the reference level de-
fined in Sec. 8 (¢), and shall conform to the
provisions of Sec. 10 (a) above. 30

13. 1 further state that ‘the wourtyard, as
shown on the plans and specifications filed by me
in this matter, is amply sufficient for the light
and air of the tenants to be benefited thereby
and 1s in accordance with regulated standards

of architecture.
M. ARTHUR WOLF.

Sworn to and subscribed before me . |
this 21st day of March, 1927, 40

Isapore H. CovrtTON,
M. ¢ €. of N. J
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Writ of Certiorari.

WRIT OF CERTIORARI.

NEW JERSEY SUPREME COURT.

DAviD STEINBERG,
10 Prosecutor,

vS.
Writ of

f ; G 1 T E ° °
BoArRp OF ADJUSTMENT OF TH Certiorari.

Townx or NutrLeEy, County of
Essex and State of New Jer-

sey,
Respondent.
The State of New Jersey to the
2() Board of Adjustment of the Town of
(L. s.) Nutley, EKssex County, New Jersey,

GREETING :

We being willing for certain rea-
sons to be certified of a certain decision of the
Board of Adjustment of the Town of Nutley,
rendered by it on or about the 24th day of Feb-
ruary, 1927, whereby it refused to issue a permit
to the prosecutor, David Steinberg, for the erec-
toin of an apartment house containing stores
on premises owned by the prosecutor at the
southeast corner of Vreeland avenue and Pros-
pect street, in the Town of Nutley, Essex County,
in accordance with certain plans and specifica-
tions filed with said application,

We Commanp You, the Board of Adjustment
- of the Town of Nutley, that you do send the
records of the application for a permit made

" by David Steinberg for the erection of an apart-
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Writ of Certiorare.

ment house containing stores at the southeast
corner of Vreeland avenue and Prospect street,
in the Town of Nutley, New Jersey, and the
decision rendered by you, the Board of Adjust-
ment, together with all the evidence and records
and all things touching and concerning the same,
as fully and entirely before you that remain, to
our Justices of our Supreme Court of Judicature
at Trenton, on the first Tuesday of May, 1927,
you certify and send, together with this writ,
that therein may be done what of right and ac-
cording to the laws of this State should be done.

Wirness, WiLLiam S. GumMERE, Ksquire, Chief
Justice of our Supreme Court at Trenton, this
30th day of March, in the year of our Lord 1927.

EDWARD J. KELLEHER,
Clerk.

Isapore H. CovrToN,
Attorney for Prosecutor.

A true copy of original.

Kpwarp J., KELLEHER,

Clerk.

This writ is allowed. Let it be sealed.
WM. S. GUMMERE,

.
March 26, 1927.

Service of the original writ herein is hereby
acknowledged this 1st day of April, 1927.

J. HARRY HULL,
Attorney for Respondent.
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Return to Writ.
RETURN TO WRIT.
Filed April 13, 1927

To the Justices of the Supreme Court of. the
State of New Jersey:

In obedience to the command of this writ, the
Board of Adjustment of the Town of Nutley, in
the County of KEssex, therein named, do hereby
certify and send to you, the Honorable Justices
of the Supreme Court, the records of the appli-
cation for the permit made by David Steinberg
for the erection of an apartment house contain-
ing stores at the southeast cormer of Vreeland
avenue and Prospect street, in the Town of
Nutley, together with the minutes taken at the
hearing by said Board on the 16th day of Feb-
ruary, 1927, and the minutes of an adjourned
meeting held on the 23rd day of February, 1927,
together with the decision rendered by the said
Board, which decision is dated February 24,
1927, together with all the matters and things
touching and concerning the same as fully and
entirely as they remained in the possession and
under control of the Board of Adjustment of
the Town of Nutley, in the County of Essex, as
by the schedule hereto annexed appears.

In Wirness WHEREOF, the said Board of Ad-
Justment in the Town of Nutley has caused its
seal to be hereunto affixed and these presents to
be signed by its secretary this 11th day of April,
1927

(sear) THE BOARD OF ADJUSTMENT

OF THE TOWN OF NUTLEY.
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Testimony.

BOARD OF ADJUSTMENT OF THE TOWN
OF NUTLEY.

In the matter of the application
of David Steinberg for a per-
mit for the erection of an
apartment house and stores
at the southeast corner of
Vreeland avenue and Pros-
pect street, Nutley, N. J.

10

Testimony taken before Messrs. Nils O. Lind-
strom, chairman; William J. Housby, David
Hallidy and William T. L. Armstrong and Henry
Louden, comprising the Board of Adjustment
of the Town of Nutley, N. J., at the Town Hall, 5

20
Nutley, N. J., on Wednesday, February 16, 1927,
at 7:00 o’clock A. M., .in the presence of .J.
Harry Hull, town attorney, and Isadore H. Col-
ton, counsel for the applicant.
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M. Arthur Wolf, direct.

Mr. Hull: I understand that Mr. Colton has
an appeal from Mr. Furlong’s decision in regard
to a permit for the erection of an apartment

" house at the corner of Vreeland avenue’ and

Prospect street that has been denied by Mr.
Furlong and I think he is here to present his
appeal.

M. ARTHUR WOLF, sworn in behalf of the
applicant.

Direct examination by Mr. Colton.

Q What is your business? A Civil engineer
and architect. _

Q Are you a licensed architect? A Yes, sir;
also a licensed engineer.

Q And where is your place of business? A
854 Broad street, Newark, New Jersey.

QQ Do you represent Mr. Steinberg, the appli-
eant? A 1 do.

Q And at his request did you prepare a set
of plans and specifications for the erection of an

apartment house containing stores? A Yes, sir,
il

Q On the property of Prospect street, corner

of Vreeland avenue, Nutley, New Jersey? A I

did.
Q@ And 1s that property located at the south-
east corner of those streets? A 1t is.

Q And after the preparation of the plans
and specifications for an apartment house, con-
taining stores therein, did you have them ap-
proved by any State department? A T did.

Q What State department? A The Tene-
ment House Commission.

QQ The plans that you have in your hand now,
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M. Arthur Wolf, direct.

are they the same as presented to Mr. Furlong?
A They are.

Q They have the approval of the Tenement
House Board stamped thereon? A They have.

QQ How many families had you prepared the
plans for? A Twenty-seven.

Q@ And how many stores? A Three stores.

Q On what street will the stores face? A
Prospect street.

Q And what is the nature of the construction
of the building, brick or frame? A A three-
story brick apartment.

Q What is the size of the building? A 94
by 116, approximately.

Q What action did the Superintendent of
Buildings, Mr. H. Inman Furlong, take when
these plans and specifications were presented?
A Mr. Furlong did not take any direct action
himself, but he referred this matter to Commis-
sioner Symonds.

Mr. Hull: Were you there when he did it?

Q@ When handing him the plans did you also
hand him the specifications? A 1 did.

Q@ And the application? A Yes, sir.

Q@ Did you get this letter? A 1 did not get
this letter. |

Mr. Hull: Do you want us to admit that
that letter was sent?

Mr. Colton: Yes, and I offer it in evi-
dence.

(The same 1s received and marked KEx-
hibit A 1, and reads as follows:)
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M. Arthur Wolf, dwrect.

(Letterhead of Town of Nutley, New Jer-

sey, Office of Superintendent of Buildings.)

‘¢ January . 18,1927.

Mr. David Steinberg,
840 South 11th St.
10 Newark, N. J.

Dear Sir:

As the plans submitted by you for store
and apartments at the southeast corner of
Prospect St. and Vreeland Ave., Nutley,
N. J., do not comply with the Town Zoning
Ordinance restrictions for that locality I
cannot issue a permit for this building.

Yours truly,

20 (Signed) H. Inman Furlong,
Superintendent of Buildings.”’

Q What was the ground of refusal of the
permit in this case?

Mr. Hull: I beg your pardon, but doesn’t
that state it?

Q Is this building fireproof according to the
latest standards of fireproofing of apartment
houses? A It is.

30

Mr. Hull: I object to that question. Just
ask him if it is fireproof, not whether it is
according to the latest standards.

Q In your opinion, as an engineer and archi-
tect, is this building, as contemplated by the
plans, a fireproof one? A It is.

40
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M. Arthur Wolf, cross.

Q Look at the plans. How many feet will
the building be away from the easterly boundary
of the land? A Five and a half feet.

QQ Along Vreeland avenue? A Thirty-four
feet two inches. |

Q In other words, you will have a space of
thirty-four feet two inches from the easterly
boundary of Mr., Steinberg’s land to the east-
erly boundary or the rear of the property in
question? A That’s right.

Q@ And the southerly boundary of the lot,
from the southerly boundary of the property, is
a distance of what? A Five feet six inches.

Cross examination by Mr. Hull.

Q@ What 1s the distance between the wall and
the Vreeland avenue sidewalk, did you say thirty-
four and one-half feet; did I understand that
correctly? A No, sir; that is the rear line, that
is the rear of the property, the yard.

Q In other words, the yard is thirty-four and
one-half feet? A Thirty-four feet two inches.

QQ What is the distance between the set-back
line, which the ordinance provides for, and your
wall as proposed? A There is no set-back.

Q In other words, you draw it right out
to the building line? A Yes, sir.

QQ And that 1s the same way on Prospect
street? A Yes, sir.

Q@ And you say this is a fireproof building?
A Tt is as far as the Tenement House Commis-
sion 1s concerned for that. type of building.

Q@ I am not asking you anything about as

far as the Tenement House Commission is con-
cerned; is that a fireproof building? A It is a
fireproof building; yes, sir. |
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Isadore H. Colton, direct.

Q For twenty-seven families? A For twenty-
seven families.

Q@ And three stores? A Three stores.

QQ Three stores on Prospect street? A Three
stores on Prospect street.

Q@ What are the dimensions of the lot? A
100 by 150.

QQ And the building is 94 by 116? A Yes, sir.

ISADORE H. COLTON, sworn in behalf of
the applicant.

By Mr, Hull.

Q Does Mr. Steinberg own the property? A
Yes, sir. -

QQ How long has he owned 1t? A He had it
In a corporation name when he originally bought
1t and that took place on—the title closed to it
on the 20th of September, 1926.

Q And he took title to it himself from his
corporation when? A A week or so before the
plans were filed here.

Q And they were filed here on January 17th?
A They were filed on that date; he owned it
a short time before. 1 have examined the title
to the premises in question and there are no
restrictions of record providing against the erec-
tion of an apartment house with stores.
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H. Inman Furlong, direct.

H. INMAN FURLONG, sworn in behalf of the
applicant.

Direct  examination by Mr. Colton.

Q Mr. Furlong, you are the Building In-
spector of the Town of Nutley? A No, sir.

Q@ What position do you hold? A Superin-
tendent of Buildings.

Q@ And as such, the plans and specifications
for an apartment containing stores therein were
filed with you for the purpose of obtaining a per-
mit? A Well, they were presented, they were
not filed. .

@ 1 mean they were handed 16 you? A
Well, they were handed to me and I had to re-
fuse to pass them owing to the zoning law.

Q@ And that refusal was expressed in this
letter which is marked Kxhibit A. 1, is that
right? © A Fhat’s right.

Q And that is your signature on the letter
Ay A Nes S,

Q@ Now, are you acquainted with the zoning
map of the Town of Nutley? A Yes, sir.

QQ Can you tell me, from an examination of
1t, how many parcels of land in the Township

of Nutley, according to this map are there,
upon which apartment houses may be erected?

Mr. Hull: I object to that as immaterial
and irrelevant and it has nothing whatever
to do with this present application.

A Well, I would have to count them.

Q@ Will you please examine the map? A
The only ones that are shown on this map are
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H. Inman Furlong, direct.

those that are stippled, the cross hatching
through here are all for business or apartment
houses.

Q Residence C district in accordance with the
zoning ordinance of the Town of Nutley, is that
a district in which apartment houses are per-
mitted? A YES, Sir. |

Q And on the official map, the zoning map of
the Town of Nutley, appearing on the reverse
side of the zoning ordinance, is a key to sym-
bols? A Yes, sir. |

Q And the lateral lines designate residence
districts, is that right? A Yes, sir.

Q Therefore, from an examination of this
map you could tell us just on what street apart-
ment houses may be erected? A Yes, sir.

Q@ Now, will you kindly examine the map
and tell us what section of the Town of Nutley
permits the building of apartment houses? A
I can answer that in a general way, that these
places according to the symbols are the only
ones where they are permitted.

Q Won’t you glance through the map and
tell us which ones they are? A 1 don’t see
why I have to do that, when it is all described
there.

Q Isn’t it a fact that there are only four
sections in the entire Town of Nutley in which
apartment houses may be erected? A Well,
the map shows that if it is so.

QQ How many apartment houses have you in
the Town of Nutley today, Mr. Furlong? A
An apartment house means anything that is to .
be passed by the Tenement House Department?

QQ How many apartment houses are more

than ten families have you in the Town of
Nutley?
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H. Inman Furlong, direct.

Mr. Hull: I object to this whole line of
questioning as immaterial and incompetent
and as having no bearing whatever on this

~ particular application.

Witness: Oh, I would have to look up
the records downstairs. I cannot give an
1dea how many apartment houses there are
‘that come wunder the head of apartment
houses by having to be passed by the Tene-
ment House Department, but I would have
to go downstairs to look up the record and
see the plans and count how many families
there are, I have no record of them men-
tally.

Q According to this map there is a plot of

ground about a hundred feet long on Washing-
ton avenue near Italia street which is in the
apartment house zone. Is there an apartment
house on that land today? A Not to my knowl-
edge.
- Q There 1s a stretch of land about 200 feet
long on Passaic avenue right near Park avenue
wherein there is a provision for an apartment
house; 1s that built upon? A You mean in
between Central and Park avenue?

Q It is on Passaic avenue right near Center
about a block in from Center, between Center
and Park? A No, sir, there is one on the cor-
“ner of Passaic and Center and there is another
one right opposite that on Center.

Q@ And is there an apartment house on
Franklin avenue in Nutley? A Oh, yes, plenty
of them.

Q Now, isn’t it a fact, from the examination

of the building zone map, Mr. Furlong, that
there are only four small sections in the Town
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H. Inman Furlong, dwrect.

of Nutley on which an apartment house may be
erected in the Town of Nutley? A Well, where
would you consider those four sections?

Q There is one on Washington avenue near
Italia street; the second is on Franklin avenue
near St. Paul Place, and the third is on Chestnut
street near Passaic avenue, and the fourth is
on Passaic avenue near Park avenue. A And
here is another one, and there is another one,
and there is another one (indicating).

QQ I am now referring to the part of the map
where these lateral lines appear. A Well,
now, here is Franklin avenue.

Q But you say that provides for business?
A Well, that means apartment houses, too;
you can not stop an apartment house on a busi-
ness street.

Q But as far as strictly apartment house
designations, residence C. A Here 1is Chest-
nut and Passaic avenue, there are two, and here
is another one over here, Kingsland Road and
Passaic avenue.

Q You are now showing the business sections
under the map. I refer to residence C. districts.
How many residence C. districts are there on the
zoning map of Nutley? A Well, you are not
going to include the fact that they can build
an apartment in a business district?

Q All right, how many residence C. districts
appear on the map? A Very few.

@ Only—an actual count shows about four,
is that right? A That eliminates about eight
of the others.

Mr. Colton: I offer the map in evidence,
it being the official map for zoning of the
Town of Nutley, with circles surrounding
the residence C. districts.
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H. Inman Furlong, cross.

(The same is received and marked Exhibit
N2

Cross examination by Mr. Hull.

Q There are apartment houses in the busi-
ness districts, are there not? A Oh, yes, there
are, because naturally they build stores and
over them they build apartments.

Q Mr. Wolf has stated that these plans show
that this apartment house is a fireproof con-
struction. Would you consider that fireproof
construction? A Semi-fireproof, I would say.

Q The question is are they of fireproof con-
struction? A No, sir.

Q@ Have you examined these plans that Mr.
Wolf has filed today? A 1 have in a general
way, but I cannot examine them completely be-
cause the application are not with them.

Q@ There are no applications with them? A
No,i 8.

Q@ You have examined the application which
Mr. Colton has just handed you, have you not?
A What is that?

Q Mr. Colton handed you an application, has
e motd A VN o8, eIy

Q@ And in what respect are the plans and
specifications or the application incomplete—

Mr.» Colton 1 " objeet. “to that' on ithe
ground that the permit in this particular
case is refused by the Building Superin-
tendent on the ground that the erection of

the building would violate the zoning ordi-

nance in the Town of Nutley, and that was
the sole ground of objection.
(Question withdrawn).
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Minutes of Meeting of Board of Adjustment.

Re-direct examination by Mr. Colton.

Q Speaking about fireproof buildings, the
type of construction as planned for this build-
ing and as specified is the usual type of con-
struetion for apartment houses, is it not?

Mr. Hull: I object, it is immaterial.
The question I asked was whether it was
fireproof construction contradicting the
previous witness who said it was.

A Yes, sir.

Tar ArPELLANT RESTS.

‘Mr. Hull: T am going to ask the Board
to take these plans and consider them and
give you an answer one week from today.

The Chairman: Are we to consider this
as an original application or is it to be sub-
mitted to us as a re-application?

Mr. Hull: No, sir, this is an appeal from
Mr. Furlong’s decision in rejecting the ap-
plication for an apartment house, in refus-
ing to give the permit. You simply review
his decision.

MINUTES OF THE ADJOURNED MEETING OF THE

Boarp or ApsustmenNnT Hreip AT 92 ProspPrcT

SerEET,  Nurtpy, BesrUuiry 23, a9 8 P M,

Minutes of adjourned meeting of the Board
of Adjustment of the Town of Nutley held at the
home of the chairman, Mr. Lindstrom, 92 Pros-
pect Street, Nutley, New Jersey, at 8 o’clock
P. M., Wednesday, February 23, all the mem-
bers of the Board being present, Mr. Lindstrom
presiding.
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Minutes of Meeting of Board of Adjustment.

Mr. Luck, the Town Engineer, presented a re-
port showing the violations of the zoning ordi-
nance, omissions on the application for a permit
required by the building ordinance and omis-
sions on the plans required by this latter ordi-
nance. A discussion followed the presentation
of the report of Mr. Luck and upon motion of
Mr. Armstrong, seconded by Mr. Housby, it
was resolved that upon the testimony taken at
the hearing on Wednesday, February 16, and
the report submitted by the Town Engineer, the
decision of Mr. Inman Furlong in refusing to
grant a permit to Mr. Steinberg be up-held. The
motion was unanimously adopted. The report
of Mr. Luck was directed to be filed with the

papers.

Upon motion made by Mr. Armstrong and
seconded by Mr. Housby, it was resolved that
the Secretary of the Board be directed to send
a letter to the claimant, Mr. David Steinberg,
at his address in Newark, 840 South 11th Street,
and a copy of the letter to his attorney, Mr.
Isadore H. Colton, informing him of the de-
cision of the Board and giving him the reasons
therefor.

There being no further business the meeting

was adjourned.

DAVID HALLIDY,
Secretary.
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Report of Town Engineer,

RerorT oF THE TowN ExNcINEER MADE TO THE
Boarp or ApsustMENT AT ITs ADJOURNED MEET-

iIN¢ HELp FeBrUARY 23, 1927, AND PURSUANT TO
THE AcTioN oF THE Boarp Herp ox WEDNESDAY,

FEBrUARY 16, 1927.

I submit herewith the violations on applica-
tion for building submitted by David Steinberg
of 840 South 11th St., Newark, N. J. for apart-
ment house to be erected on the Southeast cor-
ner of Prospect St. and Vreeland Ave., which
1s in the Residence A district and calls for one
family houses only.

(a) Violation of Zone Ordinance.

(1) Plans show no setback, which should
be 25 feet on one street and not less than
15 feet on the other. (Section 6).

(2) Proposed building is an apartment
~ house, which 1s not permitted in that loca-
tion. (Section 12).

(3) Plang i for  building: shows « three
stores, which also are prohibited in Resi-
dence A districts. (Section 12).

(4) Court width as shown on plan is
insufficient for its length. It should be
about 26" 6”. (Section 2j and Section 10a).

(b) Omissions on application for permit.
(1) Lally columns not mentioned.

(2) Plates not mentioned.

(3) Rafters not mentioned.

(4) Longest span of beams given as 16
feet, should be about 18 feet.

(0) This span ecalls for 2”x12” beams
instead of 2”x10” as shown on application.

(6) Girders not mentioned.
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Decision of Board of Adjustment.

(7) Frame bearing partitions not men-

tioned.
(8) Spacing of frame bearing and
masonry partitions omitted.
(9) Height of walls omitted.
(¢) Omissions on Plans.
(1) Dimensions of steel girders and col-
umns not given.
- (2) Girders omitted.
(3) Steel lintels over windows omitted.
(4) Steel over store windows omitted.
(5) Wall thickness not shown on plans.
(6) Roof construction details not shown.

The Tenement House Department of New
Jersey stamps each set of plans as follows:
“This approval does not supersede any
local requirement supplementary to ' the
Tenement House Law.

Board of Tenement House Supervision.’’

Dxcision oF THE BoArRD SUSTAINING THE DE-
CISION OF THE SUPERINTENDENT OF BUILDINGS IN
Rerusing To GraNT THE PrErMIT REQUESTED BY

THE RELATOR.
February 24, 1927.

Mr. David Steinberg,
840 S. 11th. Street,
- Newark, New Jersey.

My Dear Sir:

I am directed by the Board of Adjustment
of the Town of Nutley to notify you that the
decision of H. Inman Furlong in refusing to
grant a permit for the erection of an apartment
house on the southeast corner of Prospect
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Decision of Board of Adjustment.

Street and Vreeland Avenue, Nutley, has been
sustained. @ The Board’s reason for refusing
to reverse Mr. Furlong’s decision is based upon
the following grounds:

(a) Violation of Zone Ordinance.

10 (1) Plans show no setback, which should
be 25 feet on one street and not less than

15 feet on the other. (Section 6).

(2) Proposed building 1s an apartment
house, which is not permitted in that loca-
tion. (Section 12).

(3) Plans for building shows three
stores, which also are prohibited in Resi-
dence A distriets. (Section 12).

(4) Court width as shown on plan is in-

20 sufficient for 1its length. It should be
about 26’ 6”. (Section 2j and Section 10a).
(b) The Building Code is violated by
the following omissions in the application
for a permit:

(1) Lally columns not mentioned.
(2) Plates not mentioned.
(3) Rafters not mentioned.

(4) Longest span of beams given as 16
feet should be about 18 feet.

(5) This span calls for 2”x12” beams
instead of 27”x10” as shown on application.

30

(6) Girders not mentioned.

(7) Frame bearing partitions not men-
tioned. |

(8) Spacing - of, frame bearing ‘and
masonry partitions omitted.

(9) Height of walls omitted.

40
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Decision of Board of Adjustment.

(¢) The Building Code is violated by
the omissions of the following on the
plans submitted.

(1) Dimensions of steel girders and col-
umns not given.

(2) Girders omitted.

(3) Steel lintels over windows omitted.
(4) Steel over store windows omitted.
(5) Wall thickness not shown on plans.
(6) Roof construction details not shown.

Further no specifications were filed with
this board.

Very truly you'rs, |
DAVID HALLIDY,

Secretary of the Board of Adjustment of the
Town of Nutley.
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Stipulation on Additional Facts.
STIPULATION ON ADDITIONAL FACTS.

NEW JERSEY SUPREME COURT.

DAvID STEINBERG,
Prosecutor,

08> Own Certiorari.

BoArD OF ADJUSTMENT OF THE Stipulafiqn
Towx or NutLEYy, County of [ 07 Additional
'Essex and State of New Jer- Facts.

sey,
Respondent.

It is hereby stipulated by and between the
attorneys for the respective parties hereto and
agreed between them, that the following should
be considered as facts in this cause:

1. That all the objections of the Board of
Adjustment of the Town of Nutley raised by it
in reference to the plans themselves, and the
application for a permit, were remedied and cor-
rected by the prosecutor with the consent of the
Superintendent of Buildings of the Town of
Nutley and of the Board of Adjustment of the
Town of Nutley, and for the purpose of the
record in this case, should be disregarded com-
pletely.

2. The respondent did not waive its objec-
tions to the width of the court as shown in the
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Stipulation on Additional Facts.

decision of the Board of Adjustment, the prose-
cutor refusing to modify the plans in respect to
the dimensions of the court.

ISADORE H. COLTON,
Attorney for Prosecutor.

10
J. HARRY" HTL
Attorney for Respondent.
Dated: Newark, N. J., April 12, 1927,
20
30

40
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Prosecutor’s Reasons for Reversal.

PROSECUTOR’S REASONS FOR REVERSAL.
Filed April 13, 1927.

- NEW JERSEY SUPREME COURT:

DAviD STEINBERG,
Prosecutor,

V8. On Certiorars.

o

BoAarp orF ADJUSTMENT OF THE Prosecutor’s

Town oF NutrLeEy, County of Reasons for
Essex and State of New Jer- Reversal.

sey,.
Respondent.

1. That H. Inman  Furlong, Superintendent
of Buildings of the Town of Nutley, was with-
out legal authority in refusing to issue a permit
to the prosecutor for the erection of stores and
apartments on the property of the prosecutor on
the southeast corner of Vreeland avenue and
Prospect street, in the Town of Nutley, County
of Essex and State of New Jersey.

2. As the Superintendent of Buildings in re-
fusing to issue the permit to the prosecutor
based his refusal merely on the fact that the
erection of the prosecutor’s proposed building
as to location, would be a violation of the Zoning
Ordinance of the Town of Nutley, as is evidenced
by a letter from said Superintendent of Build-
ings to the prosecutor, the Board of Adjustment
of the Town of Nutley was without legal au-
thority in affirming the Superintendent’s deci-
sion, based on grounds other than those stated
by the Superintendent of Buildings.
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Prosecutor’s Reasons for Reversal.

3. Section 6 of the Zoning Ordinance of the
Town of Nutley, requiring that the proposed

building be set back on both sides of the street

1s unreasonable, void and, therefore, unconstitu-
tional, in that it is taking away the property of
the prosecutor without due compensation and in
violation of the Constitutions of the State of

New Jersey and of the United States of America.
4. Section 12 of the Zoning Ordinance of the

Town of Nutley, which tends to prevent the
prosecutor from erecting an apartment house
on his lands, is unreasonable and void, as being
in violation of the constitutional rights of prop-
erty guaranteed to the prosecutor by the Con-
stitutions of the State of New Jersey and of the
United States of America, and is also unreason-
able and void, and, consequently, unconstitu-
tional, wherein it tends to prevent the prosecutor
from erecting stores in said building.

5. Section 10a of the Zoning Ordinance of
the Town of Nutley, wherein it requires a greater
- width for the courtyard, as set forth in the plans
of the prosecutor, is unreasonable and arbitrary,
and consequently, insofar as the prosecutor is
concerned, void and unconstitutional, in that it
deprives the prosecutor of the property rights
guaranteed to him under the Constitutions of
the State of New Jersey and of the United
States of America.

6. There was no evidence whatsoever taken

before the Board of Adjustment, as to whether
or not the prosecutor’s erection of an apartment
house containing stores therein, without a set-
back, in accordance with the plans filed by him,
would injure the public health, safety or welfare
of the inhabitants of the Town of Nutley
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Prosecutor’s Reasons for Reversal.

7. The action of the Board of Adjustment of
the Town of Nutley, in sustaining the decision of
the Superintendent of Buildings in refusing to
issue a permit to the prosecutor, is arbitrary, un-
just, unreasonable, illegal and is not based on
any legal evidence whatsoever, but is the result

of the desire of the Board of Adjustment of the

Town of Nutley to prevent the erection of the

prosecutor’s building, regardless of the facts
and regardless of the reasonableness or unrea-
sonableness of the sections of the Ordinance
sought to be invoked by them.

8. The decision of the Board of Adjustment,
insofar as it prevents the prosecutor from erect-
ing the building called for by his plans and
specifications, is a violation of the property
rights of the prosecutor, as guaranteed to him
by the Constitutions of the State of New Jersey
and of the United States of America.

9. Those sections of the Zoning Ordinance of
the Town of Nutley, on which the Board of
Adjustment based its decision to refuse to issue
a permit to the prosecutor, are unreasonable and
void, insofar as they tend to prevent the erection
by the prosecutor of the building called for by
his plans and specifications filed.

10. The requirements of section 6 of the Zon-
ing Ordinance of the Town of Nutley, relative to
set-backs, and of section 12 relative to apart-
ment houses in Residence A Districts, and of
the same section relative to the erection of stores
in Residence A Districts, and of section 10a rela-
tive to the width of a courtyard, bear no rela-
tion to public health, safety or the general wel-

fare of the public, in the particular ecircum-
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Prosecutor’s Reasons for Reversal.

stances in reference to this prosecutor’s permit,
and as to him are, therefore, unreasonable, un-
Just, illegal and wvoid.

11. The adjourned meeting of the Board of
Adjustment of the Town of Nutley, held at #92
Prospect street, Nutley, New Jersey, on Febru-
ary 23, 1927, at 8 P. M., was void, insofar as
any of the rights of the prosecutor are con-
cerned, for the reason that the prosecutor was
never informed that another meeting would be
held, where the question of his appeal would be
considered, and, therefore, any testimony pre-
sented to the Board of Adjustment at that meet-
ing cannot be binding on the prosecutor, nor
can 1t be used by the Board of Adjustment as a
basis to support its findings.

12. As the reasons assigns by the Board of

Adjustment of the Town of Nutley for refusing
to 1ssue a permit to the prosecutor are based on
the report of the Town Engineer, presented to
the Board of Adjustment at the meeting held
on February 23, 1927, and as that meeting and
all proceedings held thereat were of no legal
effect as against the prosecutor, therefore, those
findings by the Board of Adjustment are un-
supported by any legally admitted evidence, and
are void. '

ISADORE H. COLTON,
Attorney for Prosecutor.

April 12 1927
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Opwmion of Supreme Court.
OPINION OF SUPREME COURT.
Filed June 19, 1928.

NEW JERSEY SUPREME COURT.
No. 241, May Term, 1927. .

DAviD STEINBERG,
Prosecutor,

VS.

BOARD OF ADJUSTMENT OF THE
TowN oF NUTLEY,
Respondent.

Argued May 3, 1927 decided May 1, 1928.

On writ of certiorari.

Before Justices Trenchard, Kalisch and-

Katzenbach.
For the prosecutor, Isadore H. Colton, Esq.
For the respondent, J. Harry Hull, Esq.

Per Curiam.

This is a zoning case. It is before this court

on a writ of certiorari to review the decision of

the Board of Adjustment of the Town of Nutley.
The prosecutor is the owner of a tract of land in
Nutley zoned for one-family dwellings. He de- -

sires to ereet a modern fireproof apartment house

containing three stores therein upon this tract
of land. .The prosecutor had prepared a set of

10

20

30 -

plans and  specifications by a licensed architect. =

These plans ‘were submitted to the New Jersey
Board of Tenement House Supervision. « The

plans. were examined by that Board and ‘in all 40 '
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respects approved. The prosecutor thereupon
made an application to the Superintendent of
Buildings of the Town of Nutley for a permit for
the erection of this apartment house, filing with
him the plans and specifications. These plans
and specifications complied with the building code
of the Town of Nutley. The superintendent re-
fused to issue the permit to the prosecutor for
the reason that he desired to erect an apartment
house building upon lands zoned for one-family
residences. It was true in fact that the lands of
the prosecutor were so zoned. The Superinten-
dent of Buildings refused the permit. Thereupon
the prosecutor appealed to the Board of Adjust-
ment of the Town of Nutley. A date was set for
a hearing. Upon this date the prosecutor ap-
peared with his architect. The testimony offered
by the prosecutor was to the effect mentioned,
namely, the preparation of the plans, the sub-
mission thereof, and the refusal of the Superin-
tendent of Buildings to grant the permit. The
Board subsequently upheld the decision of the
Superintendent of Buildings. The prosecutor
then applied for and obtained the present writ.

The constitutional amendment respecting zon-
ing which was approved and ratified on Septem-
ber 20, 1927, and took effect October 18, 1927, and
the statute of April 3, 1928, known as Chapter
274 of the Laws of 1928, have been reviewed in
a recent decision of this Court in the case of
Koplin, relator, vs. Village of South Orange, et
pl., filed May 14, 1928. In the present case we
consider that in the proceedings before the Board

of Adjustment there was no testimony to the

effect that the provisions of the ordinance are
unreasonable. The presumption is that they are

40 reasonable, Burg vs. Ackerman, 135 Atl. Rep. 672.
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There is also a presumption that the action of
the Board of Adjustment was right. Silvester vs.
Princeton, 5 Adv. Rep. 1801. This court will
not disturb the action of the Board of Adjust-
ment unless its action is shown by evidence to be
wrong. Oxford Construction Co. vs. Orange, 137
Atl. Rep. H545.

The decision of the Board of Adjustment of
the Town of Nutley is accordingly affirmed. The
writ of certiorari will be dismissed without costs,
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Rule for Judgment.
RULE FOR JUDGMENT.

NEW JERSEY SUPREME COURT.

DAVID STEINBERG,
Prosecutor,

VS. On

Certiorari.
BoArp oF . ADJUSTMENT OF THE )

Towx .or NutLEY, County of Ru.le for
Essex and State of New Jer- Judgment.

Sey, |
Respondent.

The Court having heard the argument of
counsel and inspected the proceedings of the

removed by the writ in this cause, and duly con-
sidered the reasons filed:

It is Orperep, that the said proceedings be
affirmed and the writ of certiorari be dismissed.

Dated August 1, 1928.
Entered August 6, 1928.
On motion of

J. HARRY HULL,
Attorney for Respondent.

A true copy.
Frep L. Broobpcoob,
Clerk.
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NOTICE AND GROUNDS OF APPEAL.
Filed July 26, 1928.

NEW JERSEY SUPREME COURT.

DAviD STEINBERG,
Prosecutor, On

vs. Certiorars.

BoARD OF ADJUSTMENT oF THE ) XNVolice of
Tow~x or NutLEY, County of Appeal and
Essex and State of New Jer- Grounds of
sey, Appeal.

Respondent.

To William F. Gorman, Ksq., attorney for re-
spondent, or to whom 1t may concern:

SIR:

PreAsE TAke Nortick, that the prosecutor in the
above-entitled cause appeals to the Court of
Errors and Appeals in the last resort in all
causes in New Jersey from the whole of the
judgment entered in this cause, on the following
ground, to wit:

(1) Because the New Jersey Supreme Court
erred in giving judgment to the respondent in-
stead of the prosecutor by dismissing the writ of
certiorari previously allowed in the case, in that:

(a) The Zoning Ordinance of the Town of
Nutley, insofar as it tends to prohibit the erec-
tion of a building containing stores and apart-
ments on the lands of the prosecutor on the south-
east corner of Vreeland avenue and Prospect
street, in the Town of Nutley, New Jersey, where
there are no facts indicating that such stores and
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apartment house would be detrimental to the

‘health, safety and welfare of the general public,

is unreasonable as to the prosecutor, and con-
sequently, void.

(b) The decision of the Board of Adjustment
of the Town of Nutley in sustaining the Superin-
tendent of Buildings of the Town of Nutley in his
refusal to issue a permit to the prosecutor, is
void, in that there was no legal evidence before
the Board on which it could properly base its
decision.

(¢) The so-called Zoning Act of 1928, known
as Chapter 274 of the Laws of 1928, is not retro-
active, and, consequently, cannot affect the prose-
cutor or his pre-existing legal rights.

(d) The evidence before the Board of Adjust-
ment was sufficient to show the unreasonableness
of the Zoning Ordinance of the Town of Nutley.

(e) The return to the writ filed by the re-

spondent is insufficient in law and in fact.
(f) The decision of the Superintendent of

Buildings of the Town of Nutley in refusing to

issue a permit to the prosecutor, as applied for,
and the decision of the Board of Adjustment of
the Town of Nutley in affirming the decision
of the Superintendent of Buildings are both un-
lawful, in that they deprive the prosecutor of
the property rights guaranteed to him by the
Constitution of the State of New Jersey and of
the United States of America.
Respectfully yours,

ISADORE H. COLTON,
Attorney for Prosecutor.

Service of a true copy of the within notice, etc.,
1s hereby acknowledged this 13th day of Au-
gust, 1928,

WILLIAM F. GORMAN,

Attorney for Respondent.
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New Jersey Court of Errors and Appeals

DaAvip STEINBERG,
Prosecutor-Appellant, On

o Certiorar.

BoArRD oF ADJUSTMENT OF THE On Appeal

Town oF NurLey, County of from

Kssex and State of New Jer- Supreme
sey, Court.

Respondent-Appellee.

BRIEF .OF PROSECUTOR-APPELLANT.

Facts.

The prosecutor-appellant is the owner in fee
simple of a tract of land located on the south-
east corner of Prospect street and Vreeland
avenue 1n the Town of Nutley, County of Kssex
and State of New Jersey, said land having a
frontage of 100 feet on Prospect street and a
depth of 150 feet on Vreeland avenue.

The prosecutor, desiring to ereect a modern,
fireproof apartment house containing three stores
and several apartments, caused a set of plans
and specifications to be prepared by M. Arthur
Wolf, a licensed and practising architect of the
State of New Jersey. The building was to be of
brick, three stories in height.

The plans were subsequently filed with the
New Jersey Board of Tenement House Super-
vision, which is a State Board having state-wide
control of the construction of tenement houses.
The Board examined the plans and approved
them in all respects. Immediately thereafter the
prosecutor-appellant made application to the
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Superintendent of Buildings of the Town of
Nutley for a permit for this apartment house,
filing with him the plans and specifications.
These plans and specifications complied in all
respects with the Building Code of the Town of
Nutley. The superintendent thereupon refused
to issue the permit to the prosecutor-appellant,
citing as his reason therefor that the appellant
was attempting to erect an apartment house
building on lands restricted to one-family resi-
dences by the Zoning Ordinance of the Town
of Nutley.

This was the only ground for the I‘BJOCthll of
the permlt ' :

Upon the refusal of the superintendent to issue
the permit the prosecutor-appellant appealed to
the Board of Adjustment of the Town of Nutley.
A date was set for a hearing at which time the
prosecutor-appellant appeared with his architect.
The architect testified as to the nature of the
building sought to be erected. The Superintend-
ent of Buildings was put on the stand. He
admitted sending a letter to the prosecutor-appel-
lant wherein he stated that the sole reason for
refusing the permit was the attempted erection
of an apartment house in a district limited to
one-family houses by the Zoning Ordinance of the
Town of Nutley (see State of Case, p. 24). The
Town of Nutley introduced no evidence whatso-
ever and no question was raised at said hearing
ing as to any other violations of the Zoning
Ordinance.

Subsequently the Board of Adjustment affirmed
the decision of the Superintendent of Buildings.

- The prosecutor-appellant then applied for a
‘x\ rit of certiorari and i1t was allowed by our
Chief Justice.

MRl N R AR, i
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The Supreme Court thereafter sustained the
decision of the Board of Adjustment of the
Town of Nutley, basing its adjudication primarily
on the theory that a Zoning Amendment had
been approved by the people of this State, that
the legislature had enacted a new Zoning Adct,
that this latter act (Chapter 274 of the Publio
Laws of 1928), was retroactive in its nature and
that it affected the prosecutor-appellant; and
secondarily on the theory that the prosecutor-
appellant had not overcome the presumption in
favor of the reasonableness of the ordinance.

LAW,
POINT 1.

The Zoning Act of 1928, chapter 274 of Public
Laws of 1928, is not retroactive.

It 1s important to note the chronological order
of the various steps taken In appellant’s case.
The application for a permit was made on Jan- .
uary 17, 1927. On January 18, 1927, the applica-
tion was denled by the Superintendent of Build-
ings. On February 24, 1927, the Board of Adjust-
ment upheld the Superintendent of Buildings in
his refusal to issue a permit to the prosecutor.
On March 26, 1927, a writ of certiorari was al-
lowed to the prosecutor by the Chief Justice.
On May 3, 1927, the argument on the writ of
certiorari was heard before the Supreme Court.
On September 20, 1927, the proposed amendment
to the Constitution was submitted to the voters
and approved by them. On October 18, 1927,
this amendment to the Constitution went into
effcet. On April 3, 1928, Chapter 274 of the
Laws of 1928, known as the Zoning Act of 1928,
was enacted. ‘
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The law has always abhorred retroactive legis-
lation and the tendency of the Courts of this
State has been adverse to declaring an act retro-
active unless the act itself specifically provided
therefor or unless the act admitted of no other
construction.

“‘In the absence of any words expressing
a contrary intention, a statute will be con-
strued to operate prospectively. Crucible
Steel Co. v. Polack Tyre Co., 92 1.. 221; 104
Atl. 324. A statute will not be construed as

retroactive unless its nature precludes any
other reasonable interpretation. Spencer v.
Middlesex County Tax Board, 95 L. 5; 111
Atl. 640. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>