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Morris and Es se x  Ra il r o a d  j

Company, I
vs ( On P ostea, &c.

OfER and Te r mine r  o f  Mo r - k Judgm ent on Indictm ent.

Ris Co unt y. * 1  /  .

A . Mills , Attorney.
As yet of the term o f Novem ber, A . D , eighteen hundred and  

sixtxy-seven.
W itness M . B E A S L E Y ,  E sq ., Chief Justice.

Ch a s . P. Smit h , Clerk.

New Je r se y , Mo r r is  Co unt y , s s :

Be it remembered that heretofore, to-wit, on the third 
%  of October, A. D. eighteen hundred and sixty-seven,
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the State of New Jersey sent its writ of certiorari to the 
Judges of the Court of Oyer and Terminer [and General 
Jail Delivery in and for the said County of Morris, in the 
words following, to-wit:—

New  J er sey , s s  .*

The State of New Jesey, to the Justices and Judges of 
the Court of Oyer and Terminer, and Gene-
ral Jail Delivery in and for the County of 
Morris. GREETING:

>
We being willing for certain causes, that a certain in-

dictment in which the Morris and Essex Rail-road Com-
pany in the said indictment named before you is indicted 
for a nuisance in the township of Roxbury in the County 
of Morris, as is said, shall be determined before us and 
not elsewhere. We command you that the said indict- 

20 ment aforesaid, and all things touching the same, by what-
soever name the said the Morris and Essex Rail-road Com-
pany may be called in the same, before our Judges of our 
Supreme Court, at our next Supreme Court to be holden at 
Trenton, on the first Tuesday of November next, under 
your seal you send together with this writ, that we may 
thereupon further cause to be done what of right and ac-
cording to the laws of this State ought to be done.

q q  Witness, Mercer Beasley, Esquire, Chief Justice of our 
said Supreme Court aforesaid, at Trenton, aforesaid, this 
third day of October, eighteen hundred and sixty-seven.

VANATTA & De MOTT, A tty's.
Ch a s . P. Smit h , Clerk

Which Said writ was afterwards, according to the com-
mand thereof, returned to our said Supreme Court, at 
Trenton, before the Justices thereof * with a certain schodnl? 

¿A thereto annexed.
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Which said schedu le  is  in  the  w o rds fo llow ing , t o - w it :

St at e o p Ne w  Je r se y  )
Mo r r is Cou n ty . j

To wit, be it  rem em bered at the  C o u r t  o f O y e r  and  T e r -
miner and G enera l J a i l  D e liv e ry  h e ld  at the  C o u r t  H o u se  
in and for the sa id  C o u n ty  o f M o r r is  on the  f irs t  T u e sd ay  
of May in  the year o f o u r L o r d  one thousand  e igh t h u n -
dred and sixty-seven be fore  the H o n o ra b le  Y a n c le v e  D a l-  
rimple one of the Ju s t ic e s  o f the Sup rem e  C o u r t  o f J u d i-
cature of the S ta te  of N ew  Je rse y , and  S am u e l O . B r ia n  t,
John W. H ancock  and L o u is  B . C obb , E sq u ire s , Ju d g e s  o f 
the Inferior C ou rt o f C om m on  P le a s  in  and  fo r  the  sa id  
County of M o rr is  a cco rd ing  to  the  fo rm  o f the sta tu te  in  
that case made and p rov id ed , and  b y  the  oa th  o f W il l ia m
H. Anderson, Jam es H o lm es , Jo h n  F .  V oo rhees, D a v id  S. 
DeCamp, W ill ia m  B a r t le y , C y ru s  H .  R ig h te r , R ic h a rd  
Speer, Ichabod Sea ring , - R ic h a rd  S tephens, J o h n  B a te s , 
Hiram Hulse, George R ic h a rd s , J o h n  S t ile s , J r . , J o h n  W . 20 
Jackson, Jerom e L .  S tou t, M a h lo n  H . D ic k e rso n , E d w a rd  
Holland, Stephen N . W a rd , R o b e rt  N . C o rn ish , good  and  
lawful men of the sa id  C o u n ty  o f M o r r is  d u ly  sum m oned, 
and then and there sw orn and  cha rged  to enqu ire  fo r the 
State of New Je rse y  in  and  fo r  the b o d y  o f the  sa id  C o u n ty  
of Morris it  is  p resented in  m anne r and fo rm  fo llow ing ,

• that is to say,

j Mo r r is  Oye r  a n d  Te r min e r  
| a n d  Gen er al  Jai l  D e l iv e r y . 30

M a y  Te rm , 1867.
Mor r is Coun t y , s s  :

The Grand Inquest fo r th e  S ta te  o f N ew  Je rse y  and  fo r 
the body of the C o u n ty  o f M o r r is  upon  th e ir  o a th  p resen t 
that heretofore, to -w it, on  the  f irs t  d a y  o f O c to b e r  in  the  
year of our L o rd  one thou sand  e ig h t  h un d red  and  s ix ty -  
six and from thence h ith e rto  a t the  tow n sh ip  o f R o x b u ry  in  
the said County o f M o r r is  and  w ith in  the  ju r is d ic t io n  o f A0



th is  C o u r t  th e  M o r r is  and  E sse x  R a il- ro a d  Company, a cor-
p o ra t io n  e x is t in g  tender and  b y  v ir tu e  o f the laws of this 
S ta te , were the  owneps and  o ccupan ts  o f a certa in  Rail-road 
s itu a te  in  the  sa id  tow n sh ip  o f R o x b u ry  o f great length 
and  w id th , to?w it, o f the  leng th  o f ten  m iles and of the 
w id th  o f one h un d red  feet, w h ich  R a il- ro a d  lie s adjacent 
and near to  $ iveps to -w it  f ifty  houses, f if ty  barns, fifty sheds 
and  f ifty  o th e r b u ild in g s  and a lso  ad jacen t and near to 
d ive rs, to -w it  f if ty  f ie ld s  o f g ra in , and  f if ty  fie ld s of grass, 

IQ w h ich  fie ld s  o f g ra in  and  g rass are  enc losed w ith  wooden 
fences, and  a lso  ad jacent to  d ivers, to -w it ten thousand 
aores o f w ood land , and ten thousand  acres o f sprout land, 
w h ich  houses, ba rn s , sheds, b u ild in g s , fie lds, wood land and 
sp rou t la n d  were and  s t i l l  are the p ro p e rty  o f divers citi-
zens o f th is  S ta te  and  th a t the  sa id  the  M o r r is  and Essex 
R a il- ro a d  C o m p an y  on the  d a y  and  yea r la s t aforesaid, and 
on d ive rs  o the r days and  tim es between th a t day and the 
d a y  o f the ta k in g  o f th is  in q u is it io n  in  and upon said rail-
ro a d  u n la w fu lly  and  in ju r io u s ly  d id  p lace  and put divers, 

20 to -w it tw en ty  lo com otive  eng ines d r ive n  b y  fire  and steam 
and u n la w fu lly  and  in ju r io u s ly  d id  on the  same days and 
t im es a fo re sa id  cause the  sa id  lo com otive  engines to pass 
and re -pass over and upon  the  sa id  R a il- ro a d  and by, along 
and  nea r to  the sa id  houses, barns, sheds, bu ild ings, fields, 
wood la n d  and  sp rou t la n d  and w h ile  so passing and re-
pa ss ing  on the  seve ra l d a y s  and  tim es un law fu lly  and in-
ju r io u s ly  d id  cause the  sa id  lo com otive  eng ines to emit and 
th row  ou t d iv e rs  p ieces o f so lid  f ire  o f g rea t leng th  and width 
and  th ic kn e ss  to -w it, o f the  leng th  o f th ree  inches and of 

3Q the w id th  o f th ree  in ches, and  o f the  th ickness of three 
in ches, and  u n la w fu lly  and  in ju r io u s ly  d id  cause the said 
locom otive  eng ines to  eject and  th row  the  sa id  pieces of 
so lid  f ire  to a g rea t d istance , to -w it to  the  d istance of fifty 
feet from  the  sa id  R a il- ro a d  and d id  cause the same to fall 

. in  and  upon  the  sa id  f ie ld s, fences, wood la n d  and sprout 
la n d  and  near to  the sa id  houses, ba rns , sheds and other 
b u ild in g s , b y  reason  o f w h ich  sa id  seve ra l premises, the 
sa id  fences caugh t f ire  and  were bu rn ed  and the leaves and 
b ru sh  and  o th e r com b ustib le  m a te r ia ls  in  and upon the 

40 s aid  w ood la n d  and  sp rou t land , a lso  caugh t fire and the
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wood and sp rou ts g row ing  thereon, were g re a t ly  in ju red  
and damaged, and the  sa id  houses, barns, sheds and  bu ild-i 
ings, and fie lds o f g ra in  and  grass, were g re a t ly  endan-
gered to the great dam age and  com m on nu isan ce  o f a ll 
the citizens af th js S ta te , there in h a b it in g  and  re s id in g  and 
particularly of the sa id  c it iz e n s  o f th is  S tate, ow ners of 
the said houses, barns, sheds, b u ild in g s , fie ld s, w ood land  
and sprout land, oon tra ry  to the fo rm  o f the sta tu te  in  such 
case made and p ro v id ed  and  aga in s t the  peace o f the  gov-
ernment and dignity o f the  same,

St at e o p Ne w  Je rs e y , )
Mo r r is Co t jnt y, s s  : j

I, W illiam  M c C a r ty , C le rk  o f the C o u r t  o f O y e r  and  
Terminer and G ene ra l J a i l  D e liv e ry  o f the C o u n ty  o f M o r -
ris, do hereby send to  th e  Sup rem e  C o u r t  o f th e  S ta te  o f 
New Jersey, the o r ig in a l re cogn izance  taken  in  the fo re -
going cause, and a lso a tru e  co p y  o f the in d ic tm e n t in  sa id  
cause and a ll p roceed ings had  thereon , as the  sam e re-

JL C. PITNEY,
prosecutor o f f le a s  t M orris County,

The foregoing in d ic tm en t is  endorsed  as fo llow s ;

Mo r r is  Oye r  an d  Ter m in e r  :
M a y  T e n n  1867.

The Mo r r is  a n d  E ss e x  Rail -

road Co mpa ny .

The  S t a t e

vs

Indictm ent f o r  N uisance.

H , C. P itn e y , 

Prosecutor o f  the Pleas,

20

W. H. ANDERSON,
A True BUI. Fo rem an . 3Q
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mains of file in my office, as by the command of the writ 
hereto annexed.

I n  te s tim ony , w hereof, I  have hereunto sot 
m y  hand  and  the sea l o f the  sa id  Court, this 
f irs t  day  o f O c tobe r, A . D . e ighteen hundred 
and sixty-seven .

W u  M c Ca r t y , Clerk.

A n d  the sa id , the  M o r r is  and  E sse x  R a il- ro a d  Company, 
10 b y  V a n a tta  and D e M o tt , th e ir  A tto rn e y s , com e in to  Court 

here, and h a v in g  hea rd  the  sam e in d ic tm en t read, say that 
they are no t g u ilty  o f the  sa id  p rem ises in  the sa id  indict-
m en t above specified , and  cha rged  upon  them , and of this 
the  sa id  the  M o r r is  and E s s e x  R a il- ro a d  Com pany put
them selves upon the co un try  &c. and --------------------------------
E sq u ire , w ho p rosecu tes fo r the sa id  S ta te  in  th is  behalf, 
does the l ik e —

There fo re  le t a ju ry  the reupon  com e be fore  the chief jus-
t ice  o r som e o the r ju s t ic e  o f the Sup rem e C o u rt of the 

20 S ta te  o f N ew  Je rse y , at a C ir c u it  C o u r t  to  be holden at 
M o rr is to w n  in  and  fo r  the  C o u n ty  o f M o r r is , on the first 
T u e sd ay  in  O c tob e r in  the  yea r o f ou r L o r d  eighteen hun-
d red  and  s ix ty -n in e , b y  w hom  &c., and  the  same day is 
g iven  to  the pa rt ie s  a fo resa id  there &c. A n d  now at this 
day  to -w it the tw e lfth  day  o f June , A . D . e ighteen hundred 
and seventy-tw o, be fore  ou r sa id  Sup rem e C o u rt  at Tren-
ton, the  p la in t if f  b y  its  A tto rn e y  a fo resa id  and  the said jus-
t ic e  be fore whom  &c., h a v in g  sent h ith e r  h is  record bad 
before h im  in  these w ords to-w it.

30 A n d  a fte rw ards th a t  is  to say  on the firs t  Tuesday of 
O c tob e r in  the  yea r o f ou r L o r d  e igh teen  hundred and 
s ix ty -n in e , at a C ir c u it  C o u r t  h e ld  in  M o rr is to w n  in and 
fo r  the  C o u n ty  o f M o r r is ,  be fore  the  H o n o rab le  Joseph
D . B e d le  one o f the ju s tice s  o f the Sup rem e  .Court of judi-
ca tu re  o f the  S ta te  o f N ew  Je rse y , a c co rd in g  to the form 
o f the  sta tu te  in  such  case m ade and  p ro v id ed  come as well 
the  sa id  the  M o r r is  and  E sse x  R a ilr o a d  Com pany , by their 
A tto rn e y s  Y a n a t ta  &  D e M o tt ,  as the  S ta te  b y  A lfre d  Mills, 
the  P ro se cu to r  o f the  P le a s  o f sa id  C o u n ty  o f M o rr is , and the 

4 0  ju ro rs  o f th a t ju ry  in  the  m a tte r a fo resa id  be ing  summoned
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according to the fo rm  o f the  sta tu te  in  su ch  case m ade and 
provided also come, w ho to  speak the t ru th  o f the m atte r 
within contained, be in g  chosen, t r ie d  and sw orn say  upon  
their oath that the sa id  de fendants, the  M o r r is  and E ssex  
Rail-road Com pany are g u ilty  in  m anner and form , as they  
are charged in  the sa id  in d ic tm en t.

Therefore i t  is  conside red  tha t the  sa id  the M o r r is  and
Essex R a il-road  do p ay  a fine o f--------------------------------------
together w ith  the costs o f p rosecu tion . A n d  tha t the sa id  
defendant do stand com m itted  u n t il the sa id  fine and costs ¿0 
of prosecution are pa id .

Judgment s igned  Ju n e  tw e lfth , A . D . e ighteen h un d red  
and seventy-two. N unc p r o  time, N ovem ber second, A . D . 
eighteen hundred and  s ix ty -n in e .

I, Charles P . Sm ith , c le rk  o f the Sup rem e C o u r t  o f the 
State of New  Je rsey , do  c e r t ify  the  fo rego ing  to  be  a true  
copy of the judgm ent in  th e  above sta ted cause as the  same

M . B ea sl e y , C hief Justice.

remains of record in  m y  office. 20

In  testim ony, whereof, Iwhereof, I  have hereto  set m y 
o f sa id  C o u rt  at T ren to n  th iss e a l , i  hand and sea l o f sa id  C o u rt 

' tw en tie th  day  o f J u ly  A . D .o f J u ly  A . D . 1872.

Ch ar l es  P . Smit h , Clerk.

30

40
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Mo r r is  Co u n t y  Circ u it .
O ctobe r T e rm , 1869.

The  S t a t e

20

The  Mo r r is  &  E ss e x  
B ail  Ko a d  Co mpa n y .

B e fo re  h is  H o n o r  J . D . Bedle.
Mills  a n d  P i tn ey

F or the State.
Va n a t t a  a n d  P a r k e r

Contra.
30

T h e  C ounse l fo r the  S ta te  opened the p rosecu tion  and 
ca lle d  and exam ined  the fo llo w in g  w itnesses, v iz  :

Joseph S m ith , w ho be ing  sw orn s a y s : I  liv e d  at Shippen- 
po rt, in  K o x b u ry  tow nsh ip , M o r r is  C oun ty , in  March 
1867, at a d is tance  o f 50 ya rd s  from  the M . & E . Rail-
ro ad  ; I  w orked  fo r M r . H e n ry  T ice . In  M a rch  1867,1 
saw  eng ines pass a long  the R a ilro a d  and  the  fire  strike up 
b e h in d  them , I  saw  i t  fa ll  r ig h t  a long  the  road  on both

40 sides, I  saw  sp rou ts  b u rn in g  and  the  fenoe burning;

Indictment 

f o r  nuisance.
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I saw this on M r. B ig g s ’ , M r . S eg u r ’s and  M r .  K in g ’s land*
I saw the fire  f ly , I  saw  i t  com e from  the  eng ines, I  can -

not tell where i t  came out, i t  came ou t from  b e h in d  it. I  
helped to pu t ou t the  fire  on J o h n  B ro w n ’s. I  saw  i t  
sometimes on M r. B ig g s ’ . I t  w as in  1866 o r 1867. M o s t  
of the fire was in  the S p r in g  o f 1867. H .  T ic e  w as w ith  
me once on the coa l bank . T h e  f ire  w as on M r .  K in g ’s, 
Sheriff K in g ’s, i t  w as ru n n in g  th ro u g h  h is  t im b e r  and  
fences, there was cons ide rab le  bu rned , qu ite  a lo t  o f h is  
land, there was no g rea t am oun t o f fence bu rned . I  to o k  j q  
my little boy. M r .  S ta n b e rry  and  M r .  B ig g s ’ son  cam e 
there. I  cannot te ll how  we were p u t t in g  i t  out.

The fire run  a ll oyer the m ountain  the re  was a good  dea l 
burned. I t  was a f ire  a lm ost every  day , i t  endangered 
things, the fire  flew  from  the  lo com otives  in  m otion . I  w as 
afraid of its  b u rn in g  ou r d w e llin g  house. I  w ou ld  see fire  
fly from the locom otives dow n nea r ou r house. I t  endan -
gered Mr. T ice ’s house and  ba rn , w h ich  is  p re t ty  c lose  to  
the Bail-road, i t  is  25 to  30 feet from  the  B a il- ro a d . I  
saw the fire go over M r .  T ic e ’s house, v e ry  frequen tly , the  20 
pieces of fire  were as la rg e  as a h ic k o ry  n u t frequen tly .
I can not te ll how  often.

Mr. Segur’s barn  w as 40 to  50 y a rd s  from  the  B a il- ro a d .
I should th in k  the fire  w as w ith in  25 o r 30 feet o f the  ba rn .

The looomotives were g o in g  u p  g rade w hen th e y  th rew  
the fire, they were h a rd ly  ever com ing  dow n, I  th in k  never.
I went and saw the fire  ru n n in g  th ro u g h  the  leaves, I  saw  
it frequently. I  saw  p ieces o f co a l red -ho t, i t  w as stove 
coal, they were red-ho t w hen th ey  l i t  in  th e  ya rd .

I don’t know that I  ever saw  a n y th in g  se t f ire  to  in  M r . 30 
Tice’s yard. I  d id  a t the  b a ck  o f the  house. W h e n  i t  was 
a day it  w ou ld  be th row n  so eve ry  day* T h e  ro ad  is  
an up grade.

I think I  have pu t ou t fire  on M r .  B ig g s ’ la n d ; I  saw  fire  
near Mr. K in g ’s saw m ill. I t  w as in  the  S p r in g  o f the  ye a r 
1867. 1 supposed i t  cam e from  the  locom otives , the  lo co -
motive went th rough  and  the  f ire  s tru ck  up  beh in d , 150 
to 200 yards off. I  w as on the  coa l b an k  and M r .  T ic e  
Said “ go.” The fire  go t nea r the  m ill.  I  can ’ t sa y  how  
close it was. 40
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I  don ’ t  know  as a n y th in g  p a r t ic u la r  bu rn ed  bu t fences 
and  sp rou ts. I  p re t ty  fre q u e n tly  saw  the  fire  when the 
lo com o tive s  w ent up , i t  was com m on ly  in  the  after part of 
th e  day . T h e  average s ize  o f the  p ie ces o f fire was a 
h ic k o ry  nut. I  th in k  I  cam e the re  in  M a y  1866 and stayed 
t i l l  the e le c tion  o f 1867.

And  B eing  Cr o s s -Ex a min e d  says i

10 1 l iv e d  in  M r . S eg u r ’s house, n ea r the  forge, it  was on
the  N o r th  s ide  o f the  R a il- ro a d , r ig h t  as you  go west. The 
house is  150 ya rd s , m ore o r less, tow a rd  the Rail-road. 
M r .  T ic e ’s w as close.to  the  R a il- ro a d . B a rn s  between; our 
houses a re  40 to  50 y a rd s  apa rt. M r .  T ic e ’s house is not 
v e ry  o ld . I  saw  the  fire  u su a lly  in  d ry  weather, not much 
in  sum m er. I  saw  no  fire  com e from  the  eng ines and set 
f ire  to  a n y th in g  excep t in  d ry  w eather. I  w as working iu 
the forge ; i t  is  from  f if ty  to  s ix ty  y a rd s  from  the railroad 
tra ck . W e  u sed  ch a rcoa l in  th e  forge ; we had  two fires 

20 there. T h e  house w as th ir t y  feet from  the  forge, and Mr. 
T ic e ’ s as fa r  aga in  as m ine.

I  w ou ld  see the  coa l f ly  o v e r ; i t  w ou ld  be in  the evening, 
np t in  the  day tim e . W e  w o u ld  see them  f ly  out, and then 
go and  exam ine the  fire. I  exam ined  tw o o r th re e ; I  saw 
one p iece  o f f ire  f ly  over the  house. T h e  ra ilro a d  is on an 
em bankm en t— e igh t o r ten  feet pe rhaps. I  cou ld  not tell 
how  m any tim es I  p u t  i t  o u t ; I  co u ld  no t te ll  the engines 
th a t th rew  the  fire, o r  the  nam es, o r  the  eng ineers driving 
them  ; m ost g en e ra lly  th ey  w ere coa l t ra in s— fre ight trains 

80  — no t passenger tra in s . T h e  f ire  w as th row n  by  heavy 
t ra in s  w h ich  w ent u p  grade t h e re ; m ore than  once I  have 
p u t o u t f ire  on  M r .  R ig g s ’ la n d ; w hen the engines went up 
every  day  there  was fire . M r .  R ig g s ’ is  on  the south side 
o f the  r o a d ; I  have seen f ire  h a lf  a dozen t im es or more on 
M r .  K in g ’s la n d ; i t  was in  1867, in  the  fa ll, I  t h in k ; I  ft® 
no t ce rta in . I  re co lle c t none in  M a y ,  Ju n e  or Ju ly  of

i8 6 7 . . _  .
I  saw  coa l th row n  in  the  even ing , ju s t  a t night, aite 

d a rk  ; I  have  seen lo com otive s a t n ig h t  w h ich  d idn ’t throw 
40 fire . I  never knew  a f ire  in  w oods w ith o u t a ra ilroad  loco* 

m o tive  b e in g  by .
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Mine and M r. T ic e ’s house are  b o th  on  the  sam e s id e  o f 
the ra ilroad; there is  a coa l b an k  w here we kep t ou r ch a r-

coal.

And , being  r e -e x a m i n e d , sa ys  :

I recollect Jo sep h  S ta n sb e rry  w as there  the  sam e day  
I saw the m ill com e nea r c a tch in g  f i r e ; y o u n g  R ig g s  and  
Joseph S tansberry  c a m e ; we com m enced on d iffe re n t ends 
to put the fire  out, and  m e t ; we w ent the re  to  p u t o u t the  
fire.

I suppose the fire  cam e from  the sm o ke s ta c k ; I  co u ld n ’t  
say; I  th in k  th ey  cam e o u t o f the  to p  o f sm o k e s ta c k ; I  
always supposed so from  w ha t we saw  at th e  t im e ; I  th in k  
so from the appearance, and  see ing i t  f ly  as th ey  w ent b y ; 
I saw coa ls; they  ra ised  and  f e l l ; I  saw  them  rise , go and  
fall; most com m on ly  i t  w as on fire  t i l l  the  th in g  a ligh ted .

And , be in g  r e -cro ss -e x a m i n e d , s ays  :

I think there was a sm a ll b reeze on  the  day  the  f ire  was 
on the saw m ill p re m is e s ; I  d id  no t see coa ls  f ly  th a t  d a y  ; 
I saw fire sta rt as ide  the  eng ine, b e h in d  it , on the s ide  o f  
the track.

And the S ta te  a lso  ca lle d  Judson Search, who, b e in g  
sworn, sa y s :

I lived  in  the w in te r o f 1866, and  the  s p r in g  o f 1867, in  
Shippenport, in  R o x b u ry  tow n sh ip  ; I  w o rked  fo r  H e n ry  
Tice. I  lived  in  M r .  S eg u r ’s house, pe rh aps tw en ty -five  
yards from the ra ilro ad . I  saw  the  f ire  in  O c tobe r, 1867, 
and in the sp ring  o f 1867— the  e a r ly  pa rt. I  saw  i t  in  M r .  
Riggs’ once, and in  M r .  S eg u r ’s a t ano ther t im e ; I  do  no t 
know when I  saw  i t  in  M r .  S eg u r ’s ; in  1867— M a y  o r  Ju n e , 
1867. In  the e a r ly  p a r t  o f s p r in g  I  saw  fire  oppos ite  M r .  
Tice’s house; I  th in k  la s t  o f M a y o r  f irs t  o f June . M r , 
Riggs came to m e ; Jo sep h  S ta n sb e rry  w as there.

I saw fire before I  saw  i t  a t M r .  T ic e ’s— in  the  sp r in g  
°f the year, in  1866 o r 1867; i t  w as in  C h a r le s  F .
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M a ry o t t ’s, and  ran  to  S eg u r ’s l o t ; i t  w as so supposed ; this 
w as p. m . ; I  saw  i t  in  M a ry o t t ’s lo t, and  a t s ix  o’clock I 
w ent to  Segu r ’s lo t, and  he lped  to  p u t th e  f ire  ou t the re ; I 
saw  the  sp rou ts  b u rn in g , p e rh ap s w ith in  tw enty-five feet of 
the  ra ilro a d  ; I  can  say  one acre  on C h a r le s  F .  M aryott’s 
bu rned , and  one acre  o f M r .  S e g u r ’s.

I .w a s  in  S h ip p enp o rt, oppos ite  m y  house,when M r. Eiggs 
cam e to  me, and  w anted to  p u t the  fire  o u t ; several trains 
h ad  passed u p ; th is  w as abou t 2 o ’c lo ck , and  at 1 o’clock 

IQ tra in s  w ent u p ; the  fire  on  M r .  S eg u r ’s la n d  was perhaps 
a qu a rte r  o f a m ile  from  the  b u ild in g s . W e  smothered the 
f ire  o u t ; we w h ipped  i t  ou t w ith  b ru sh  ; I  saw  fire come 
over M r .  H e n ry  T ic e ’ s house in to  the  y a rd , s ince the May 
o r J u n e  spoken  of.

An d  b e i n g  cros s -e x a m i n e d , s ay s  ;

I  saw  the f ire  in  M r .  M a r y o t t ’s la n d  a t th ree or four 
p. m. I t  w as a qu a rte r  o f a m ile  from  me on the right side 

20 o f the  ra ilro a d  as y o u  go from  here.

A n d  the  S ta te  a lso  ca lled  Albert B . B iggs, who, being 
affirm ed, s a y s :

I  re s id e  a t D ra k e v ille , B o x b u r y ; I  ow n la n d  along the 
l in e  o f the  M o r r is  and  E sse x  ra ilro a d — abou t fou r hundred 
a c re s ; i t  is  w ood land  m ostly . I  speak  o f w hat lies along 
the  ra ilro a d  ; the re  were fire s in  the  la tte r  p a rt  of 1866 and 
sp r in g  o f 1867; the  fire s  began  w hen the  ra ilro a d  company 

30  began  to  ru n  coa l t ra in s  w ith  co a l-b u rn in g  eng ines; in the 
fa ll  o f 1866 th ey  b u rn ed  over, pe rhaps, tw en ty  or thirty 
acres o f m y  la n d ; snow  cam e on, and  the re  was no more 
b u rn in g  t i l l  F e b r u a r y ; then  th ey  began to  bu rn  again, and 
I  to o k  m en, and  set them  on the  l in e  o f ra ilro ad , to bum 
som e f if ty  feet from  the  t ra c k  fo r  one mile. I  took Mah- 
lo n  K .  S la ck , P e te r  P .  B ab co ck , Jo sep h  Stansberry and 
o th e rs ; I  d on ’ t  rem em ber w h o ; I  d id  th is  to save my tim-
b e r ;  I  h a d  i t  done in  F e b ru a ry  o r  M a rch , 1867, on the 
sou th  s ide  o f the  ra ilro a d , fo r  som e th ing  over a mile.

40 A f te r  th a t Was done there were fire s  a long  where we ha



ié
burned; the fire  was th row n  c le a r over the  bu rn ed  space, 
and it burned perhaps a hund red  acres o f w ood land  at th a t 
time ; this was in  F e b ru a ry  and  M a rch , 1867 ; on  one s ide  *
I had a strip of la n d  o f tw en ty  aores ; tw e lve  o r fifteen rod s  
wide was burned on rue, w h ich  I  d id  no t m yse lf b u rn .
This was in  M a rch , and  som e in  A p r i l  too. A lto g e th e r  I  
had one hundred and f if ty  acres b u rn ed  from  O ctober, 1866, 
to May, 1867, w h ich  d id  g rea t in ju ry  to  the  w ood, and  
burned up ra ils  in  fence ; a lso  sap wood ; these fire s were 
every dry day. I  had  m y  men there  n e a r ly  tw o m on ths to  jn  
prevent the fires and  p u t them  ou t ; I  saw  no  fire s o r ig i-
nate ; saw none set ; I  have  seen the  eng ines go up  w h ile  
I stood at the depot, and  have seen the  f ire  s ta rt  u p  im m e-
diately after the eng ine have  passed. T h is  w as above the 
depot, towards H a cke tts to w n  ; i t  is  u p  g rade  in  the  cu t ; 
the engines were coa l-b u rn e rs  ; w oods bu rned , I  do  no t 
remember how  often ; I  rem em ber one d is t in c t ly  ; once 
sixty acres th is  s ide  o f the  depo t ; I  d id  no t see them  
originate.

I have owned la n d  a long  the ra ilro a d  tw en ty  y e a rs ;  20 
about fourteen yea rs ago the  com pany  se t f ire  to  m y  w oods 
with a wood engine, w h ich  was ou t o f order, as th e y  sa id.
I have not suffered u n t i l  the  la st. T h e  ra ilro a d  s ta t io n  at 
Drakesville was bu rn ed  som e t im e  abou t the  sam e t im e  in  
1867, and the fa ll o f th a t year.

I used to see coa l-b u rne rs  ru n n in g  a t n ig h t  ; I  saw  the  
fire—a continua l s tre a k  o f f ire  g o in g  o u t o f the  p ip e  ; I  
have frequently seen it. T h e  f ire  w il l  go up  ten  o r fifteen 
feet high, and then  go o ff w ith  the  w in d  ; th e  o n ly  ho le  I  
knew for the fire  to  get ou t w as o u t o f the top. I  can ’t sa y  30 
for how long I  Lave  seen i t  ; I  have  seen i t  n ig h t ly  fo r  the  
last three years.

I don’ t know at how  m any  p la ce s f ire s  o r ig in a ted . I  go t 
men to put out the fire s ; M r .  B a b co c k  a lso  cam e dow n to  
help.

Some of these fires were pe rhaps th ir t y  to  fo r ty  feet from  
buildings ; there is  a sto rehouse  and  d w e llin g  liv e d  in  b y
H. Tice ; th is  came w ith in  fo rty  feet o f the fire  ; the re  were 
buildings a ll round.

very litt le  of Segu r’s w oods were bu rn ed  ; he ow ned h a lf  40
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an acre  o r s o ; the re  w as a b a rn  the re  w h ich  M r. Segur 
b u ilt  fo r m e ; i t  w as b u il t  on  m y  la n d ; the re  is  a forge a little 
fu rth e r u p ; M r . K in g ’s saw m ill is  a qu a rte r  o f a mile fur-
th e r w e s t ; som e o f these fire s w ere next, and nearly up to 
i t ; M r . K in g ’s w oods were b u rn e d ; the re  was a building—a 
dw e llin g -hou se— bu rn ed  be low , w h ich  was sa id  to be caused 
b y  the  ra ilro a d . I  canno t f ix  the t im e ; i t  was in  Roxbury 
tow nsh ip . B u r t ’s b u ild in g s  w ere endangered by  the fire; 
they  were abou t e igh t rods from  the  road , 

j o  T h e re  were b u ild in g s  in  S tanhope— a ll nea r the railroad;
M r . Jo sep h  H ea to n  ha s a b a rn  nea r the  ra ilro ad . I  know 
n o th in g  o f these  b u ild in g s  o f m y  ow n know ledge.

An d , b e i n g  cr oss -e x a m in e d , s ays  :

W h e n  I  bu rn ed  m y  la n d  the g round  was pretty  much 
covered  w ith  le a v e s ; we ra ke d  them  fo rw a rd  and burned 
them  ; the  w in d  a fte rw ards w ou ld  d r iv e  the leaves back, but 
n o t v e ry  m u c h ; I  have  b ro u g h t an ac tion  against, the com- 

20 p an y  fo r  the  in ju r y  done.

^ A n d  the  S ta te  a lso  ca lle d  P eter P . Babcock, who, being 
d u ly  sw orn, s a y s :

I  l iv e  in  S u s se x ; in  the fa ll o f 1866 I  liv e d  a t Drakesville, 
and  I  w as w o rk in g  fo r  M r .  R ig g s ; I  le ft  la s t  August in 
1867; I  liv e d  r ig h t  in  fro n t o f M r .  R ig g s ’ house—about 
one m ile  from  the  ra ilro a d  ; I  w as em p loyed  in  the spring 
and  w in te r  o f 1867, d raw in g  w ood fo r  M r .  R ig g s , above Ship- 

30 penport, in  R o x b u ry  to w n s h ip ; seve ra l fire s occurred while 
I  was there. O n e  d ay  I  w as d raw in g  som e ra ils, and a 
passenger t ra in  cam e up  a t 2.30, and  f ire d  the leaves in 
e ig h t  o r  ten  d iffe ren t p la c e s ; th a t w as ju s t  a t the corner of 
P o r t  M o r r is  s w it c h ; these fire s w ere on the  south side of 
the ra ilro a d — fifty  o r  s ix ty  feet— som e fu rth e r, o r a hundred 
fe e t ; leaves were set f ire  to, and  a lso  d ry  ra ils . Mahlon K. 
S la c k  was w ith  me.

I  rem em ber ano the r t im e ; i t  m ig h t be a week or so 
after. I  w as d raw ing  w ood abou t the  deep cut, and 

40  a t ra in  cam e up  and set f ire  to  the  le a v e s ; there was
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some man w ith  me, d r iv in g  the o th e r team  ; i t  w as fired  in  
two or three d ifferent p la ces ; i t  ca tched, I  suppose, tw en ty  
feet from the top o f the  b a n k ; the  cu t is  t h ir t y  o r  fo rty  feet 
deep. The tra in  was a passenger tra in  w ith  a coa l-b u rn e r 
engine; it  was go ing  up. . I  saw  coa ls  f ly  ou t from  the 
smokestack ; they  wrero qu ite  a good s ize  ; som e were l ik e  
a small peanut, o r l ik e  the end o f one ’s f in ge r ; the coa ls  
were red-hot; I  saw them  bo th  be fore  and a fte r th e y  la n d e d ; 
they burned over five  acres there o f y o u n g  sp rou ts, &c.,' 
belonging to M r . B ig g s . ¿0

In April, 1867, there  Came dow n w ord  th a t there  was a 
fire on R ig g s ’ l o t ; I  and  Jo h n  B ig g s , R o b e r t  Rogers ' and 
Joseph S tansburrough w ent u p  ; found  the  fire  in  R ig g s ’ 
lot; lot had been bu rn ed  o v e r ; p e rh ap s 'one  h un d red  acres 
had been burned.

In April, 1867, there was a f i r e ; the re  were no  b u ild in g s  
near; M r. D a v is ’ house w as c lose to  the  ra ilro a d , b u t the 
fire didn’t go w ith in  a qu a rte r o f a m ile  o f i t ; do n o t re co l-
lect whether I  h e lped  to  b u rn  s t r ip  o f R ig g s ’ la n d  a long  
railroad; they tr ie d  to  bu rn  it ,  b u t the leaves d id  no t a l l  20 
burn up ; they w ou ld  leave so m e ; i t  w ou ld  ca tch  fire  aga in , 
and spread again.

I often saw’ coa ls f ly  ou t when th ey  w ou ld  be g o in g  up  
grade; they came ou t o f the  sm okestack , and  flew  o ff on 
the ground each wra y ; I  saw  them  a fte r th e y  a lig h te d  ; I  
never saw any la rge r th an  a peanut, and  the end o f one ’s 
finger; those w h ich  set leaves on firo  were th ir t y  feet from  
the cut. Tha t is  the  o n ly  p la ce  round  the cu rve  w here I  
saw them set afire ; from  the  saw m ill p re t ty  nea r the  cut, 
all the way up to the sw itch  ; th is  and  the cu t are the  o n ly  30 
places I  saw take fire  ; i t  is  q u ite  a steep grade go in g  up.
I judge the eng ine -d rive rs were p u tt in g  on steam  when the 
engines threw the fire, b y  the m o tion s they  m ade— b y  th e ir  
running— the ir go ing faste r ; there  was som e l it t le  m ore o f 
a noise. I  used to  see them  at n ig h t ; I  saw  them  throw7 
fire a long d istance ; the  eng ines were coa l-bu rners. T h e  
coals were of the s ize  o f a peanu t o r the  end o f one ’s 
finger.

The fire in  H e n ry  B a k e r ’s w oods was in  the sp r in g  o f 
*867; saw it  there tw ice  pea r house  th a t w as b u rn e d ; often ^



w hen I  came from  M ilt o n  I  passed  und e r the ra ilroad, near 
th e  house  o f S e a r in g ’s th a t w as b u rn e d ; have frequently 
seen them  th ro w  f ire  one hun d red  feet from  the railroad, 
from  sm oke sta ck— p ieces as la rg e  as the  end o f a finger, 
o r  s ize  o f peanu t w ith  sh e ll on.

A n d , b e i n g  cro ss -e x a m i n e d , says  :

I  w as ta k in g  w ood to  the  M o r r is  and  E sse x  railroad; 
10 I  th in k  the  eng ine  w as a coa l-b u rne r, to  th a t passenger 

tra in .

A n d  the  S ta te  a lso  ca lle d  Mahlon K . S lack, who, being 
sw orn , s a y s :

I  saw  f ire s  a lon g  the  M o r r is  and  E s s e x  ra ilro a d  in  Feb-
ru a ry  1867; I  saw  f ire  in  tw e lve  p r  th ir te en  d iffe ren t places 
on M r .  B ig g s ’ land , a long  the  ra ilro a d  tra ck , ten or fifteen 
y a rd s  aw ay  ; i t  w as up  tow ards P o r t  M o r r is  put, just this 

20 s ide . T h re e  t ra in s  w en t u p — coa l t ra in s  ; one had ore on; 
i t  is  an  up  g rade  ; th e y  were coa l-bu rne rs. I  saw the 
fire s r ig h t  a fte r the  t ra in s  p a s s e d ; I  fo und  the scales of 
the co a l h o t ; a t one o f the  p o in ts  w here the fire  started 
th e y  th rew  a p ie ce  m ay  be as b ig  as a qua rte r o f a dollar. 
W e  p u t ou t f ire ;  were one and  a h a lf  o r  tw o hours in put-
t in g  i t  o u t ; i t  bu rn ed  over an acre  o r  two. I  never saw it 
b u rn  an y  o the r t im e ; I  have  seen f ire  th row n  from the 
sm okestacks a t n ig h t; as b ig  as a pea— sm a ll sparks which 
w ent as the  w in d  b le w ; have seen them  re d  t i l l  they struck ; 

30 qu ite  o ften saw  th is .

An d , b e i n g  c ro ss -e x a m i n e d , sa ts  ;

I t  was m ost g en e ra lly  a t n ig h t  th a t the  engines threw 
the  f i r e ; M r .  B a b c o c k  w as the re  a t the  fire  nea r the curve 
a t P o r t  M o r r is ,  on  M r .  W in s e y ’s la n d . T h e  p iece of coals 
I  spoke o f as b ig  as a q u a rte r d o lla r  was no t a quarter of an 
in c h  t h ic k ; co a l-b u rn in g  eng ines th rew  ou t b igger sp a rk s, 
th is  p ie ce  o f co a l th a t  I  saw  w as in  the  m id d le  o f the space 

40 th a t  was bu rned  ; i t  w as tw en ty -five  o r  th ir ty  paces o f f W



the track; I  was a t th a t spo t be fo re  i t  bu rn ed  as b ig  as it 
peck measure.

I am son of A lb e r t  E .  E ig g s , l iv e d  in  E o x b u ry  tow nsh ip  
winter of 1866,1867, and  sp r in g  o f 1867; I  saw  seve ra l 
fires; whenever a f ire  o ccu rred  I  w en t and  p u t i t  o u t— fo r 
three or four m onths ; then  I  le t  i t  b u r n ; in  1867 I  saw  a 
train go up, and im m e d ia te ly  a fte r a f ire  b ro ke  o u t ; i t  had  
burned four feet square when I  f ir s t  saw  it .  W h e n  I  go t i t  
out it was as b ig  as th is  room  ; th is  f ire  w as from  a qua rte r 
to half a m ile above P o r t  M o r r is .  T h e y  were fre ig h t tra in s , j q  
two that went up , one afte r the  o th e r ; the  fire  bu rn ed  
leaves and b ru sh— d ry  w ood t im b e r s ix  to  e igh t iu ch e s  
through.

I saw fires a num ber o f tim es, b u t do no t rem em ber d is -
tinctly but o n e ; I  canno t sa y  how  m an y  tim es I  w as up  
there to put fires o u t ; I  w as up  there  a lm ost eve ry  day  ; 
About last of M a rc h  o r  f ir s t  o f A p r i l ,  1 8 6 7 ,1 w as u p  at 
Thomas L . K in g ’s la n d ; the re  w as a f ire  th e re ; th e y  had  
begun to put i t  out, and  got dow n tow ards the  m ill,  and  m et 
Joseph Sm ith  and o th e rs  d o in g  the  sam e t h in g ; the  fire  20 
got to w ith in fifteen o r tw en ty  feet o f the  s a w m il l; I  have 
seen fire come from  the eng ines.

And the State a lso  ca lled  H enry Tice, who, be ing  sworn, 
says:

I live forty feet o ff from  the M o r r is  and  E s s e x  ra ilro ad , 
in Mr. Segur’s house at S h ip p e n p o r t : I  have l iv e d  there 
nearly four years ; I  w ent there  in  A p r i l ,  1866, and con -
tinued there since. T h e re  is  a ba rn , and  o th e r b u ild in g s—  30  
forge, Ac.— of w h ich  I  have c h a rg e ; m y  w ife  and  fou r c h ild -
ren lived with me. T h e re  are  th ree  o th e r houses» the re—  
Joseph Sm ith ’s, M r . M c N a ir ’s and  M r . M o rg a n ’s ; th e y  a ll 
bad families.

I saw fire th row n from  lo c o m o t iv e s ; m y  house w as in  
danger; the fire  was th row n  c le a r ove r the  house in to  the 
J^rd; so I  to ld  m y fa m ily  to  w atch. I  p u t a f ire  ou t nea r 
tbe house— w ith in  tw en ty  feet o f the  house— p ro b a b ly  on 
tbe line of the road, nea r the  h o u s e ; i t  was w ith in  f ifty  
yards of the barn. Leaves and  g rass were b u rn in g ; i t  was dQ



fire .
T h e  coa l w as hear the  s ize  o f a qu a rte r  o f a do llar; it 

# as h a rd  c o a l; th e y  were h o t coa ls . I  saw  them  blowing 
otft o f the  lo com o tive  g o in g  u p  grade ; i t  w as a coal-burner; 
in  a m iinute o r tw o  I  saw  the  fire . M r .  S ick le s  helped, 
and  I  p u t  the f ire  ou t on la n d  o f M r .  K in g ,  <fcc.; there was 
con s ide rab le  dam age.

T h e  f ire  rose  th ir t y  o r  fo r ty  feet above the smokestack. 
M r .  Segu r’ s house is  tw o  h u n d red  o r  th ree  hundred yards 
from  o u r p lace . I  have seen fire  fa ll in g  nea r the barn—as 
nea r as tw en ty  fe e t ; the  w in d  w as b lo w in g ; i t  was a very 
d ry  d a y ; w hen I  saw  the  f ire  f irs t  i t  w as tw en ty  or thirty 
feet o ff the  ra ilro ad . I  saw  fires there , th a t winter and 
sp r ing , a num be r o f t im e s ; I  d id  n o t see the  wood-burners 
th ro w  f ire  a t th a t t im e ;  o n ly  coa l-bu rne rs. The trains 
were g o in g  to  H a cke tts to w n  ; th e y  d id  no t th row  fire when 
g o in g  dow n.

I  saw  fire s b e fo re ; I  d id  n o t know  w here they came 
f r o m ; f ire s  were co n s id e ra b ly  m ore frequen t after coal- 
b u rn e rs  w ere p u t on.

I  have  seen the  co a l f ly in g  from  the  smokestack, and 
la n d  on M r .  S eg u r ’s, T h o m as L .  K in g ’s, H e n ry  Sickles’, 
B ro w n ’s and  R ig g s ’ la n d  ; I  p u t  ou t fire s on Kings, 
B ro w n ’s and  S ic k le s ’ ; a fte r the  coa ls  fe ll I  saw the fire. 
T h e  coa ls  were th row n  in to  m y  y a rd ;  m y  house is thirty 
feet h ig h  from  b a s e ; I  have seen coa ls  th row n thirty or 
fo rty  feet above sm o ke s ta c k ; I  canno t t e ll  how  often they 
were th row n  ove r m y  h o u s e ; seve ra l t im es. I  saw fire 
th row n  nea r th e  o th e r dw e llin g -hou ses there, and the barn 
in  p a r t ic u la r , and  I  p u t  i t  o u t ; I  p u t ou t the fire within 
tw en ty  feet o f b a rn  fre q u e n tly  d u r in g  1866 and  1867; have 
seen M r .  K in g ’s w oods on fire  a g rea t m any  times. A t the 
t im e  M r . K in g ’s s a w m ill was in  danger, saw  the fire burn-
ing . Jo e  spoke abou t p u tt in g  i t  o u t ; I  set h im  to put out 
the f i r e ; i t  w as tw en ty  feet from  s a w m il l; i t  was a very 

} d ry , b lo w in g  day. A  l it t le  stream  ra n  between the fire
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and saw m ill; I  saw the lo co m o tiv e  pass th roug h  ; i t  waft a 
coal-burner; the fire  w as th row n  from  the  coa l-b u rne rs  
when going up grade.

And, being cr oss-exami ned, sa¥§ :

My house was f ifty  y a rd s  o ff the  ra ilro a d  t r a c k ; the  b a rn  
is fifteen feet nearer the  ra ilw a y . I  saw  p ieces o f coa l 
smaller than a qu a rte r o f a d o l la r ; I  th in k  I  saw  none 
larger. The fu rthest o f the  o th e r th ree  houses w as no t 
over three hundred feet from  th e  ra ilro a d , and  the  nearest 
of the three w ith in  f if ty  y a rd s  o f the ra ilro ad .

And the State a lso  cu lled  H enry Schauntz, who, b e in g  
sworn, says:

I live at Sou th  S tanhope , 75 feet o ff the  ra ilro a d  ; I  b u ilt  
the house in  1863; m y  fa m ily  con s is ted  o f se lf, w ife  and  
three children.

Before coa l-burners were used we were no t tro u b le d  w ith  
fires ; in the fa ll o f 1866 we w ere tro u b le d  so we d id  n o t go 
to bed un til the coa l tra in s  w ent th ro u g h  ; th e y  th rew  coa l 
so as to f ill the gu tters, and  s topped  the  w ater from  ru n -
ning. I  saw them  in  p ie ces from  as la rge  as a pea  to  as 
large as a h ic k o ry  n u t ; i t  con tinued , and  w as fo r  abou t 
two or three m on th s; X cou ld  n o t te ll. I  saw  coa ls  fa ll  on  m y  
neighbor’s house—-M r. S c r ip tu re ’s ; i t  w as a t n ig h t— n ea r ly  
every n igh t; the grade go in g  east w as so heavy . I  co u ld  see 
them very o ften ; the  grade h a s  been changed  s in ce  abou t 
one year ago ; i t  is  le ss  now' th an  i t  w a s ; s tra ig h t sm oke- 30 
stacks threw them  as h ig h  as one hun d red  o r  one h un d red  
and fifty feet out o f the  stacks. I  have seen the  coa ls  fa ll  
as far as seventy-five o r  e ig h ty  feet from  the  p la ce  th e y  
came out, over m y y a rd  and  garden ; o th e r s ta cks  th rew  the 
coals ten or twelve feet h ig h  on ly . W e  kep t on w atch  t i l l  
the heavy tra in s w ent th ro u g h ; we d id  i t  eve ry  n ig h t  fo r 
two or three m o n th s ; m y  ne ig h bo rs  w atched. M r .  S c r ip -
ture and M r. H eaton  a lso  w a tc h e d ; S c r ip tu re ’s house  is  
one hundred feet from  the  r a i lr o a d ; H e a to n ’s is  seven ty  o r 
seventy-five feet off. W e  never had  an y  f i r e s ; the  g round  4Q
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is  b u rn ed — the sod  and  grass ; the re  are no  woods there; 
i t  is  c lea red  land . T h e re  w as a w atch  nea r the station, to 
p ro te c t from  fires b y  n ig h t, and  I  guess a lso  in  the day-
tim e.

And bei ng cr oss-exami ned, says :

I  th in k  s tra ig h t sm okestacks five  o r s ix  feet high, and 
o the r sm okestacks fo u r o r five  feet h igh. M r . Scripture 

j q  and M r .  H e a to n  h a d  barns.

A n d  the  S ta te  a lso  ca lled  Jedediah B . Bassinger, who, 
b e in g  sworn, s a y s :

I  was fo rm e r ly  supe r in tenden t o f the  M o r r is  and Essex 
r a i l r o a d ; I  le ft the  com pany  in  the  fa ll  o f 1866— in Sep-
tem ber. I  th in k  the  com pany  had  no coa l-burners until 
a fte r I  le f t ; som e had  been o rd e re d ; I  w as away a month 
o r two, and  w hen I  cam e back , th a t fa ll, th e y  were in use. 

2q  T h e  g rade o f the lin e , w est from  D ove r, is  undu la ting  near 
B a k e r ’s M i l l ; there  is  an a scend ing  g rade  o f fifty  feet to 
the  m i le ; i t  is  con tinuou s fo r  five  m ile s  to  Shippenport, 
w h ich  is  the s u m m it ; th en  there  is  th ree quarters of a mile 
le ve l ; a s ligh t, con tin uou s  cu rve  n e a r ly  a ll the way; 
from  the re  w est a s lig h t, descend ing  grade, sixteen feet, to 
S tanhope— pe rhaps a m ile . A fte r  le a v in g  Stanhope, there 
is  a con tinuou s dow n grade o f f ifty  feet to  the m ile, to Wa-
te rloo , fo r  th ree  m ile s ; thence g rades v a ry — fifty  feet, forty 
feet and  th ir t y  feet to  the  m ile , r ise . Locom otives run 

j j q  th roug h  from  N e w a rk  to  H aeke tts to w n  ; we used to change 
eng ines a t H acke ttstow ’n, on accoun t o f difference of guage; 
i t  changes from  fou r feet ten  in ches to  fo u r feet eight inches 
and  a h a lf ;  the  guage was changed in  J u ly ,  1866. There 
is  som e m ore pow er requ ired  to  get t ra in s  round a curve 
th an  in  a s tra ig h t  lin e .

And, bei ng cr oss-exami ned, says :

Som e coa l-b u rne rs  h ad  been ordered  before I  left the 
4Q road  ; th e y  were o rde red  a t P a te rson , o f the Danfort
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jj M — -— -  W o rk s— s ix  heavy  and  fo u r p u sh in g
engines— ten altogether,

Question. W hy  d id  you  o rde r the  coa l-b u rn e rs  ?

(This question was ob jected to  b y  the counse l fo r  the 
State at th is  tim e , because the  ev idence, i f  com pe-
tent, was m atte r o f defense, and  the  question  was 
overruled b y  the  court. A  b i l l  o f excep tion s is  
prayed b y  the de fendan ts ’ counse l, and  is  a llow ed

I located the road  from  D o v e r  to  H a cke tts to w n  ; the 
nature of the coun try  th roug h  w h ich  I  h ad  to  b u ild  the 
road necessitated the grade spoken o f ; so I  thought.

And the S tate  a lso  ca lled  Job B u rt, who, b e in g  sworn, 
says :

Ibrsé fe
Ilive  at D ra ke sv ille  sta tion , th ree  h un d red  y a rd s  from  

the station-house ; I  have liv e d  there  e igh teen  yea rs  ; I  
have a house, ba rn  and  b la c k sm ith ’s shop, one hund red  
yards from the tra c k  ; I  am  seven ty -e igh t y ea rs  o ld , and  
have a fam ily. Be tw een the  b u ild in g s  and  the  tra c k  there  
is a strip of t im be r be long ing  to  me ; there  is  a ro ck  cu t o f 
thirty-two feet back  o f m y  house and  ba rn , abou t ten cha in s  
long, pe ipend icu lar depth .

I think there were fire s on the  la n d  in  1866, w hen the 
coal-burners com m enced ; the  f irs t  fire s o f a n y  consequence 
was burning the depot in  F e b ru a ry , 1867, and  in  the  sp r in g  
of 1867 there were fires there ; one fire  b u rn ed  over fifteen  
or sixteen acres o f sp ro u ts— young  tim ber. T h e re  were 
five different lo ts  ; m yse lf and  fa m ily  p u t i t  ou t ; i t  came 
within three rods o f the  b u ild in g s . T h e  f ire s  o ccu rred  bo th  
night and day ; i t  cam e from  the  ban ks o f the  ra ilro a d  cu t ; 
we would put out the fire s in  one p lace , and  i t  w o u ld  ca tch  
in another place ; we a lw ays w atched  w hen a t ra in  w as go in g  
np, at night p a r t icu la r ly , fo r  fea r o f fire .
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I  cou ld  see the  eng ine  h a lf  a m ile  o f f ; the  fire  came from 
the sm okestacks, and  from  sca tte r in g  a t bo ttom  ; there is a 
r is e  o f ten  o r tw e lve  feet. I  never saw  sp a rk s  get farther 
th an  the  base o f the  bank, and  som e on  the  top of the 
bank , w hen i t  bu rn ed  m y  fence ; I  never saw  the fire rise 
above the top  o f the  c u t ; X once p ic k ed  u p  a piece of fire. 
O n  Tow n-m ee ting  day , 1867, we h ad  the  w o rst fire, and the 
d a y  a fte r I  saw  sm oke r is in g , and  w ent dow n to put it  out, 
and  sta rted  to go hom e, dow n  to  the base o f the b an k ; the 

j a  b a n k  w as tw en ty -five  feet above me, and  a tra in  went by, 
and  a p iece  o f coa l cam e o u t as b ig  as th ree  fingers long. 
I  p u t  ou t the f i r e ; i t  w as red -h o t w hen i t  fe ll. X picked it 
up , and  c a rr ie d  i t  to  the  h o u s e ; I  saw  i t  s t r ik e  the ground; 
I  th o u g h t i t  oame from  the  f ir e - b o x ; I  saw  i t  when it  fe ll; 
i t  d id n ’ t bounce  ; i t  fe ll d o w n ; i t  d id  no t r o l l  down. Take 
the  g rade from  where i t  fe ll, i t  m ust have  been a hundred 
fe e t ; the  ban k  w as tw en ty -five  feet h ig h  ; i t  fe ll w ithin six 
feet o f m e ; the  f ire  s ta rted  a lm ost in s ta n t ly  after it fell. 
I  do  n o t know  from  w ha t p a r t  o f the  eng ine  i t  came. The 

20 f irs t  I  knew , I  saw  i t  f a l l ; I  w a tched  the  fires to  save my 
b u ild in g s ; th e y  are  a l l  abou t the  sam e d istance  from the 
the  tra ck . Seve ra l t im es the  fire  ra n  up  w ith in  two or 
th ree  rod s  o f m y  b u ild in g s— m y house, g rana ry , shop and 
ba rn . I  w as a fra id  the  f ire  w o u ld  ge t in to  m y buildings. 
I  w ou ld  have m y  fa m ily  a l l  out, wom en an d  a ll— my wife 
and  fo u r ch ild re n  j seve ra l t im e s the  fire s got into my 
ra ils .

An d , being  c r o s s -ex amined , sa y s  ;
30

I  w as a t the base o f the  b an k  and  the  p iece of coa l 

la nded  pe rh ap s  4 o r  5 y a rd s  from  the  base. I  should sup-
pose the  b a n k  is  25 feet h ig h  a n d  then  the  slope would 
m ake i t  75 o r 80 feet.

An d , be in g  re -ex amined , s a y s  :

I  was pe rhaps a ro d  from  the  base.

40  A n d  the  S ta te  a lso  ca lle d  B enjam in Schuman, who, being 

sw orn, s a y s :
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I live at Sou th  S tanhope , I  have liv e d  there  7 o r 8 years,
I live 100 feet from  the ra ilro a d  on the  o the r s ide  o f the 
wagon road ; I  was em p loyed  ca rt in g  from  the fu rnace  ; I  
remember when coa l bu rn e rs  in tro du ce d  ; I  saw  a t d iffe r-
ent times coal f ly  from  eng ines in to  the  grass, and  saw  th a t 
catch f ire ; it  was 40 feet o ff the  houses— M r. Schanee ’s,
Mr. Scrip ture ’s and m y  ow n ; the coa l s tru ck  abou t 20 feet 
from the track  ; I  w atched  it , I  w as a fra id  i t  w ou ld  get to  
the barn; I  w ent eve ry  n ig h t w hen i t  w as d ry , so th a t  
there was any danger o f fire , I  w atched  t i l l  10 o r  11 P .  M . j o  
some nights when I  supposed  a l l the  t ra in s  w ere u p  ; I  
used the barn fo r m y h o r s e ; the  p ieces o f coa l were o f the  
size of a h icko ry  nu t, dow n to  a chestnu t and  sm a lle r s i z e ; 
they were hot— red, th ey  changed q u ic k ly  on the  g round  ; I  
put no fires out. I  saw  fire s ca tch  a long  the  ra ilro a d , 
within 10 feet o f S c r ip tu re ’s b a rn  ; I  w'ent to  these p ieces 
of coal and found them  ly in g  on the grounds.

And the S ta te  a lso  ca lled  Michael Walsh, who, be in g  
sworn, s a y s : 20

I lived 350 y a rd s  from  the  S tanhope  s ta tio n  o f the  r a i l -
road; I  moved to  th a t house  2d  N o ve m be r 1866— saw  d u r-
ing that fa ll and w in te r and  the  nex t sp r in g  fire s  a long  the  
railroad, bu rn ing  g rass and  leaves dow7n  b y  M r . S chanee ’s, 
and again above M r . S c r ip tu re ’s ba rn , 20 feet from  i t  I  
think; I  saw coa ls fa ll in  S ch a n tz ’s garden, the  coa ls  
came from the eng ines, coa l b u rn e rs  ; i t  was at n ig h t. I  
should th ink it  was w ith in  10 feet o f the house ; the  coa l 
burners were go ing  up  g ra d e ; the  coa ls  cam e ou t o f the 30 
smoke stack, they  rose 15 o r 20 fe e t ; I  saw  them  t i l l  they  
came down r ig h t  b y  h is  house, som e o f the  coa ls  w ere 
Smaller some la rger.

I have seen fire  d rop  a long  the ra ilro a d  and  set f ire  to 
hes; In sp ring— M a y — I  saw  som e a long  the ra ilro a d  ; In  
February 1867 ,1 saw  f ire  th row n  on the  ro o f o f the depot, 
it was about 2 o ’c lo ck  ; they  wrere as la rg e  as a h ic k o ry  
iwt—perhaps la rger. T h e  coa l on the t ra ck  cam e from  the 
bottom range, I  suppose.

40
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An d , b e in g  c r o s s -e x a mMe d , s a y s  :

W h e n  I  saw  the  fire  s t r ik e  the  depot, I  was at the fur-
nace, 200 o r 250 y a rd s  o f f ; I  saw  i t  bounce  off.

A n d  the  S ta te  a lso  ca lle d  John S . Wills, who, being 
sw orn , s a y s :

I  l iv e  one m ile  w est o f S tanhope , in  R o x b u ry  township, 
j q  abou t I  m ile  from  ra ilro a d  s ta t io n — sh o rt ly  after the coal 

bu rn e rs  were p u t on.
A s  soon as g rass &c. go t d ry , the  fire s  began along the 

ra ilro a d  tra ck . T h e re  were seve ra l l it t le  fire s between that 
t im e  and  the 14 th  D ecem ber, a long  the  ra ilro a d  track on 
G e n ’l. C oope r ’s lands, J o h n  W i l l ’ s, S am ue l H u b e rt ’s and 
W ill ia m  B a ts o n ’s ; som etim es the  fire  bu rn ed  woodland 
and  sp rou ts , and  som etim es fie ld s  w ith  stubb le. On the 
even ing  o f the n ig h t  o f 14th D ecem ber, 1866, about 11:30 
as I  le ft  S tanhope , I  saw  the  coa l t ra in s  go ing  east, one or 

20 tw o— as I  cam e nea re r I  co u ld  see ano the r tra in , and they 
ru n  th ro w ing  ou t a stream  o f w ha t I  te rm  fire-works, red 
ho t co a l from  10 to  30 feet above the  sm oke stack. The 
coa ls  w ere abou t the  s ize  o f a chestnu t, and I  th ink  some 
were o f the  s ize  o f w a lnu ts. I  w as then  less than f  of a 
m ile  aw ay, w hen I  passed  over a l it t le  h ill,  I  cou ld  see what 
the  fire  w as do ing , i t  had  caugh t b o th  s ides of the track 
and  was b u rn in g  ra p id ly . I  w ent to  fa th e r ’s house and 
ca lled  h im  up  and he and  h is  young  m an, went with me 
ou t to the  fire , we p u t i t  out. F a th e r  and  h is  h ired man 

36 w ent w ith  me. T h e  fire  w as 10 y a rd s  from  a hay stack 
and  i t  was b u rn in g ; th a t  w as betw een the  house and the 
road. W e  got b a ck  abou t 1 A . M .

A g a in , in  sp r in g  in  the  la tte r  p a r t  o f M a rc h  o r 1st April 
there were a good m any  fires a long  the t ra ck  on Gen 
C oope r ’s fa rm  and  elsewhere. O ne  tim e  on G en ’l  Cooper s 
la n d  the  fire  ra n  300 ya rd s  from  ra ilro a d  tra ck  in  the night 
^ a n o th e r  t im e  i t  ran  150 ya rd s. T h is  was in  March.

I  saw  fire  f ly  50 feet from  the  t ra ck  I th in k  ; I  examined 
som e o f them , I  p ic ked  them  up, I  h ad  p u t out fire on one 

40 s ide  and  crossed the  tra ck , and  was lo o k in g  at a tra in  pass.
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it threw a lo t o f c in de rs— p ieces o f coa l, I  p u t  ou t the  f ire  
and looked at the coa l w hen co ld , th e y  w ere o f the  s ize  o f 
a chestnut up to  a good s ized  h ic k o ry  nu t— pe rh aps a l it t le  
larger. I  saw a \  dozen coa ls  m ore  too. I  though t th e y  
came out of the sm oke s ta ck  m ay  be  30 o r  40 feet. T h e  
bank is 6 o r 7 feet above the  ra ilro a d  w h ich  is  in  a out.

An d , b e i n g  c r o s s -e x a m i n e d , s a y s  :

I recollect d is t in c t ly  a h a y  s ta ck  s ta n d in g  the re  fo r  tw o JO 
years, I  would n o t s a y  i t  w as longer.

And the S ta te  a lso  c a lle d  R ich ard  Young, who, be ing  
sworn, sa y s :

I live in  R o xb u ry , a t S u cca su nna  P la in s — am C o n s ta b le :
In 1866 or 1867 coa l b u rn e rs  were p u t on. I  saw  fire s  a 
number of tim es, dow n at D ra k e s v ille  betw een "W hite C u t  
and D rakesv ille  s ta t io n  on C o rw in ’s land , T h e re  w as a 
good deal o f g round  b u rn ed  and  o f fence and  w o o d la n d ; 20 
I have seen eng ines th row  f ire  v e ry  frequen tly , th e y  were 
coal burners, and have seen the  f ire  red, 30 feet from  the  
track. W hen the coa ls  go ou t re d  hot, th e y  shew  la rg e r  
than they a c tu a lly  are. W a s  ca lle d  u p  tw ice  at n ig h t to  go 
with load to pu t ou t fire s on  G o rm a n ’s and  G o ld sm ith  C o r -
win’s land near D ra k e s v ille  sta tion . T h e  f ire  ra n  ove r a 
good deal of g round , 3 o r  4 acres o f w o o d la n d ; I  saw  f ire  
thrown out at S h ip p en p o rt on  S ic k le s ’ la nd , 1 saw  the  b laze j 
I ran and stam ped i t  o u t ; i t  w as abou t 8 o ’c lo c k  a t n igh t.

30
And the State a lso  ca lle d  George PP, Scripture^ who, be -

ing sworn, s a y s :

I lived in  R o xb u ry , abou t 75 feet from  the  ra ilro a d  track , 
west of the depot, near S h an z  and  S c h u b a rs ; I  no t iced  the 
coal burners fo r I  was w o rk in g  on repa irs . T h e  com pany  
nsed them p r in c ip a lly  on coa l tra in s  and  fre ig h t  t ra in s  J 1 
think not on passenger t ra in s  a t th a t  t im e  j I  w o rked  be-
tween D rakesv ille  and  S tanhope  as a tra ckm an  ; coa ls  flew  
from coal burners on m y  p ro p e rty  j I  have  seen them  th row



im a i l  p ieces o f c o a l a num be r o f t im es ; I  was in  bed som& 
t im e s ; th e  coa ls  cam e ou t o f  th e  sm oke s ta ck  and l it  in my 
ya rd , som e s tru c k  a ga in s t the  w indow , th e y  w ou ld  be alive 
—¿red— hot, as a  genera l t h in g ; th e y  set f ire  to nothing; 
the  re  w as n o th in g  in  m y  y a rd  then  to  se t f ire  to. I f  they 
h a d  fa lle n  in to  com b ustib le  m a tte r th e y  w ou ld  probably 
have  been  se t on  f i r e ; som e o f the  coa ls  were o f the size 
o f a  pea  to  th a t  o f a chestnu t, I  saw  th is  frequently be-
tween th e  1st o f M a y  1867 and  the  t im e  in  1866 when coal 

10 b u rn e rs  w ere p u t on  the  r o a d ; I  co u ld  n o t say  i f  any fell on 
the  top  o f th e  h o u s e ; th e y  w o u ld  r is e  1 0 ,1 5  or 20 feet 
from  the  sm oke s ta ck— m ay  be  som e h ig he r. They  would 
fre q u e n tly  th ro w  fire  a lo n g  the  t ra c k  aga in s t leaves, &c., 
c lo se  to  th e  t ra c k  v e ry  o f te n ; th e y  w o u ld  do i t  going up 
g rade  o f  course. W h e n  th ey  were g o in g  dow n grade, they 
w ou ld  be  u s in g  no  steam , and  w o u ld  th ro w  no th ing . There 
is  m ore  no ise  b y  steam  w o rks  the  h a rd e r the  engine is la-
bo r ing , th e  m ore f ire  she is  ap t to  th ro w  w hen g o in g ; when 
th ey  have to  use steam  to  c a rry  heavy  t ra in s , they  have to 

20 expe l f i r e ; th e y  can  p u t  on a l ig h te r  d ra ft  and  the engine 
w il l  n o t expe l fire .

A n d  the  S ta te  a lso  ca lle d  John H . B ritta in  > who, being 
sw orn , s a y s :

I  liv e d  the  fa ll  o f 1866, and  fo llo w in g  w in te r, at Stanhope; 
1 saw  no  f ire s  in  w in te r ; in  the  sp r in g , in  A p r i l,  saw fires. 
I n  th a t  w in te r  I  s tood  on the  ra ilro a d  b r idge , r ig h t  over the 
p ip e  o f the  lo c o m o t iv e ; I  saw  the  coa l com e out of the 

80  p ip e ; i t  w o u ld  th um p  aga in s t the  b ridge . I  saw coal, at 
n ig h t , l ig h t  on  the  b r id g e  and s tr ik e  i t ; I  p u t fire out on 
the  ra ilro a d  b ridge .

G oa ls  th row n  from  lo com otive  w ere o f d iffe ren t sizes—of 
s ize  o f w a lnu t, and  sm a lle r;  fre q u e n tly  w ent u p  on bridge 
and  saw  th is . I  p ic k e d  u p  p ieces o f c o a l; some were as big 
as a w a ln u t— ‘Some sm a lle r. T h e re  w as qu ite  a curiosity 
th e re ; in  w in te r  th e y  th rew  coa ls  tw en ty -five  to  th irty  feet. 
I n  A p r i l  the re  were f ire s  e ve ry  d a y  b y  coa l thrown from 
the  p ipe . I  saw  th e m ; fre q u e n tly  f ire d  o u r land ; fired 

40 fences. I  saw  fire also on th e  o th e r side of the railroad-'; 
on Wells’ land,
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These fires q u  ou r la n d  w ere fire d  from  coa ls  from  the  
pipes of the lo co m o tiv e s ; saw  them  a t n ig h t ; w as iq  the  
habit of going over to  w a tch  the  co a l tra in s , O ne  d a y  i t  
ran over ha lf o f o u r la n d ; i t  ra n  r ig h t  u p  b y  the  b a m , and  
would have bu rned the  b a rn  i f  we h ad  no t p u t  i t  out. T h e  
fire went up to the stream  w ith in  tw o  feet o f th e  b a m ; th is  
was in the forenoon.

And the S tate  a lso  ca lle d  John W ills, who, b e in g  sw orn , 
says: IQ

I live in  R o xb u ry , a t S tanhope , one m ile  w e s t ; I  have  
seen engines th row  fire  frequen tly . T h e  ra ilro a d  goes r ig h t  
through m y la n d ; the  eng ines w ere c o a l-b u rn e rs ; I  never 
knew wood-burner eng ines to  f ire  the  ro ad  b u t  o n c e ; th a t  
was one very d ry  t im e  in  sp ring . Y o u  canno t see t lje  
sparks in  the d a y t im e ; y o u  can see them  in  th e  n ig h t ; 
when the tra in  is  go ing  a long  y o u  can  see the  fire  sp r in g  up  
all over j one ve ry  w in d y  n ig h t  i t  passed  a sta ck  o f h a y  th ir t y  
or forty yards. 2Q

Pieces w ould go from  tw en ty  to  f if ty  feet on  s n o w , a fte r 
they put on coa l-burners th ey  th rew  fire  on  each s id e  o f the  
railroad, on m y  land , m y  son ’s and  G en . C o o p e r ’s. T h e y  
burned one thousand o r fifteen  hun d red  r a ils  o f m ine  be fore  
May, 1867; the sparks , in  w in te r, w ent from  tw en ty  to  f if ty  
feet from the ra ilro ad , and  fe ll in  snow  on la n d s  o f se lf, son, 
Cooper, the Law rence  farm , &c.

An d , b e i n g  c r o s s -e x a m i n e d , s a y s  :

30
There have been m ore f ire s  s in ce  the  com pany  used 

coal-burners; the w ood-bu rners f ire d  the  f ie ld s  be fo re  the  
coal-burners were used. T h e  coa ls  from  the  s ta ck  com e 
down ho t; they re ta in  th e ir  hea t lon ge r th an  those  from  
wood-burners; spa rks from  w ood -bu rne rs go o u t n e a r ly  as 
soon as they f a l l ; coa l ta ke s  lo n g e r to  c o o l; th a t  is  the  
trouble. There was a f ire  from  a w oodhouse  abou t the  
s&ne time— a lit t le  before.

An d , b e in g  r e -e x a m in e d , s a y s  ; 4 0
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I  do n o t know  as I  eve? saw  a sp a rk  from  a wood-burner 
fa ll  a l iv e ; ooal fa lls  q u ic k e s t ; I  am  n o t eng ineer enough to 
gay th a t  the  m a in  cause o f the  fire s  is  u s in g  coal.

A n d  the  S ta te  a lso  ca lled  John W , Clouse, who, being 
sw orn , s a y s :

I n  the  fa ll  o f 1866, and  the  w in te r and  sp r in g  following, 
I  .w o rke d  fo r  A . R .  R ig g s  in  R o x b u ry  j I  liv e d  at Port 
M o r r i s ; I  saw  fire s  in  th a t  sp r in g , from  M a rch  to May 

^  1st, 1967 ; I  saw  them  set on  f ire  b y  eng ines— they were 
eng ines go ing  east and  west— on sou th  and  no rth  side of 
the  ra ilro a d , on  M r .  R ig g s ’ la nd , on Sm a lle y  s land, on 
land s  o f I ro n  C om pany , and  la n d  o f h e irs  of Reuben 
K in g .  I  saw  the  f ire s  ca tch  from  coa l-b u rne rs— one engine 
in  p a r t ic u la r , a c o a l-b u rn e r ; I  saw  f ire  M r .  R igg s land 
th ree  t im es betw een M a rc h  and  M a y , 1867; i t  burned over 
n e a r ly  a m ile  each w ay, S eve ra l t im e s  I  oarried water, 
ra ke d  leaves, and scraped  g round , to  p u t ou t the f ire ; coals 

on fe ll t h ir t y  feet off.
*  I  p ic k e d  u p  a c o a l; here i t  is  ; I  have seen la rger pieces 

th an  th is , and  from  th a t dow n to  the  s ize  o f chesnuts and 
g ra in s  o f c o r n ; th e y  were co a l tra in s . T h is  p iece of coal 
fe ll, in  the  sp r in g  o f 1867, from  eng ine  N o . 56 ; I  suppose 
the  la rg e s t in  1867 w as as la rg e  as a w a ln u t w ith  the bark 
off.

A n d  the  S ta te  a lso  ca lled  R ankins B row n , who, being 
sw orn , says

I  l iv e  a t P o r t  M o r r is ,  one h un d red  y a rd s  o ff the railroad, 
tw o yea rs  ago  la s t  s p r in g  I  he lped  to  p u t ou t a fire on Mr. 
R ig g s ’ tw ic e ; i t  w as on w ood la n d  near where I  lived ; 1 
began  near th e  r a i l r o a d ; I  saw  the  eng ines— coal-burners 
— th row  the  f i r e ; i t  w as an u p  grade. Som e engines w 
th row  fire , and  som e w il l  n o t ; I  m ean coa l-burners I  ve 
seen pass th a t  w a y ; I  have  frequen tly  seen coals thrown 
from  e n g in e s ; I  have  seen them  o f the  s ize  of a hie ory 
nu t, and  a l l dow n from  th a t  size.

40
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An d , b e in g  c r o s s -e x a m in e d , s a y s  ;

I cannot te ll, b y  th e  num be r o r  nam e, the  eng ines th a t 
threw the fire ; I  have n o ticed  som e c ircum stan ce s—

And the State a lso ca lle d  Charles H ecum , w ho, b e in g  
sworn, says : . .. J u

I live at Sh ippenpo rt, B o x b u ry  tow aish ip .; in  the  e a r ly  
spring of 1867 I  saw  the  fire  on T h om as L .. K in g ’s , la n d  i q  
from the coa l-burners ; the  fire  go t e igh t o r  ten  feet from  
the sawmill b u ild in g . M y  house  and  b u ild in g s  were en-
dangered-—m y house, stab le  and  store,

And the S ta te  a lso  ca lle d  H orace H orton , who, b e in g  
sworn, s a y s ;

In March, 1 8 6 7 ,1 w o rked  a t S h ip p e n p o rt;  one day  I  
came down to D ra k e s v ille  s ta t io n ; I  s tood  o ff 50 y a rd s  from  
the track, and a coa l t ra in  cam e b y  me, and  ap iece  o f co a l 20 
from the engine— a coa l-b u rn e r— s tru ck  me on the  f o o t ; i t  
was as b ig  as a b la c k  w a ln u t w ith  th e  sh e ll o f f ; i t  w as hot.
The train was the fou r p. m. coa l t ra in  g o in g  up  g rade  ; I  
saw fire thrown, m ost every day , fo rty  to f if t y  feet f ro ip  the 
railroad, from  the s ize  o f a w h ite  w a ln u t down, in  the  d a y -
time.

And the S tate  a lso  ca lle d  Sam uel B , H erbert, who, be ing  
sworn, sa y s :

30
I live in  R o xb u ry  tow nsh ip , one m ile  east o f W a te r lo o ;

I saw fires con stan tly— eve ry  d a y— b u rn in g  fences, m y  
young timber, &c. A  stream  o f w a te r s topped  the  f i r e ; i t  
burned two o r th ree acres. I  saw  w here the  f ire  sta rted  
from—near the ra ilro a d  t r a c k ; I  have  seen i t  s ta rt d ire c t ly  
after the tra ins passed— coa l t ra in s  and  fre ig h t t r a in s ; th e y  
were the sm all s tra ig h t co a l-b u rn e rs  ; I  saw  som e p ieces a 
good deal lik e  an o ld -fash ioned  gun -flin t. T h e  b u rn in g  con -
tinued to M a y  1st, 1867; saw  the  b u rn in g  on  la n d s  o f 
William Batson, J o h n  W il ls ,  P e te r  Sm ith , G en . C oope r and  40  
William Red— m ostly  t im b e r  lands.



$amuel Iforman;

I  l iv e  in  R o x b u ry , in  S h ip p e n p o r t j  in  sp r in g  of 1867 I 
saw , eve ry  t im e  tra in  cam e up, b u rn in g  on d iffe ren t persons’ 
la n d — m y  land , T h o m as L .  K in g ’s, J o h n  B ro w n ’s, Segur’s, 
and  R ig g s ’ . T ra in s  w ou ld  go up , and  in  a  few minutes I 
w ou ld  see fire  b la ze  up.

A n d  the  S ta te  a lso  ca lle d  Michael Bennett, who being 
IQ sw orn , sa jy s ;

Xu 1866 and  1867 I  w o rked  on  the  t ra c k  o f the Morris 
and  E s s e x  r a i l r o a d ; x saw  f i r e s ; X h ad  to  pu t them out 
often. I  never saw  them  set on  f i r e ; I  saw  them  on John 
W i l l s ’ land , and  from  the re  on  to  S tanhope  j saw it on 
W i l l s ’ land , 15 y a rd s  from  ra ilro ad , w here i t  had  caught; I 
he lped  o ften  to  p u t ou t these fires.

A n d  the  S ta te  also ca lle d  Theodore Young, who, being 
20 sw orn , says j

I  l iv e d  in  R o x b u ry  in  I860  and  1867; I  saw  fires in  1866 
and  1867; in  M a rc h  o r A p r i l ,  1 8 07 ,1 a ss is ted  in  putting out 
tw o f\res on  M r .  B ig g s ’ la n d  and  m y  own. M y  land is a 
q u a rte r o f a m ile  from  th e  s ta t io n ; i t  w as se t fire  to and 
bu rn ed  ove r in  the  fa ll o f 1866, and  then  aga in  in  the spring 
o f 1867; abou t fo rty  acres w ere bu rn t. T h e  fire  on m y land 
o r ig in a ted  a t cu t— the  h ighe st p o in t— and  sw ept each way 
in  shape o f a tr ia ng le , a nd  then  caugh t on  the  other side, 

s o  r  saw  ano the r f ire  on  M r .  R ig g s ’ l a n d ; I  lo o ked  down the 
tra c k  w here  the  ro ad  is  p e rfe c t ly  s t ra ig h t  fo r  three miles, 
and  saw  a lin e  o f f ire  e x tend in g  fo r  the  w ho le  distance, 
ex tend in g  from  the  ra ilro a d — no t v e ry  fa r  from  the rail-
road.

A n d  the  S ta te  a lso  ca lle d  Thom as L . K in g , who, being 
sw orn , s a y s :

1 l iv e  a t R o x b u r y ; I  ow n la n d s  a lon g  the  M o r r is  and Essex 
40  R .  R .  F ir e s  w ere frequen t from  O c to b e r to  M a y , 1067; how
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April 1st to M a y  1st, sca rce ly  a d a y  o r an  h o u r  in  the day  
passed that i f  you  loo ked  ou t y o u  d id  no t see bu rn ing . I  
Could see two o r th ree m ile s  a lon g  the  l in e ; m y  res idence  
is about a quarter o f a m ile  from  the  tra ck . D u r in g  th a t 
time they burned a l l th rough , som e s ix  m ile s, from  P o r t  
Oram to S tan h o pe ; from  S tanhope  w est sca rce ly  an y th in g  
escaped. I  frequen tly  saw  f ire  th row n  from  the  eng ines 
and saw the c o a ls ; th e y  w ere from  the  s ize  o f a pea to  a 
black walnut. T ra in s  w ou ld  pass th rough , and  r ig h t  a fte r 
the smoke of the fire s w o u ld  r is e  ; som e w ere p u t  ou t 10 
without go ing fa r ;  aga in , fires w o u ld  get started , and  a 
considerable land  be bu rn ed  over, p ro b a b ly  tw en ty  o r  
thirty acres— lan d s  o f M a ry o t t ,  A . D . S a lm on , M r .  Y o u n g  
and others.

An d , b e in g  c r o s s -e x a m in e d , s a y s  :

I did not say  every ro d  was bu rn ed  fo r s ix  m iles, b u t 
there was very l it t le  indeed , fo r a l l  the  d is tance , w h ich  has 
not been; i t  was low  land , «fee. 20

The State rests.

The defendants, b y  th e ir  counse l, m oved the  co u rt to 
direct the ju ry , on the  case made, to  rende r a v e rd ic t  o f 
acquittal.

Which motion the co u rt re fused to  g ran t.

A b ill of exceptions is  p ra yed  b y  de fendan ts ’ counse l, and  30
is allowed and sealed acco rd ing ly .

J .  D . B E D L E ,  
Jus. S u p . Ct.

Defendants, by their counsel, called and examined 40



¿fanes Votiicj Whd, be in g  sw orn, says t

I  l iv e  a t P a t e r s o n ; I  am  a m anufactu red  b f lofcombtiv§ 
engines; O u r  w o rks m ade ten  eng ines fo r  the M orris  and 
E s s e x  ra ilro a d  com pany  j s ix  b f the  eng ines were eighteen 
b y  tw en ty -fou r inches* e igh teen  in ch e s  d iam e te r by  twenty- 
four-inbhes*strdke c y lin d e r  \ th e  d r iv in g  wheels were four 
feet and  a h a l f ; the o th e r fou r eng ines were eighteen by 
tW en ty-tw o-in ches c y lin d e r, and  fo rty -tw o  inches wheel.

f h  These w ere ta n k  eng ines fo r  sw itch ing , pu sh ing , &c.
T h e  s ix  were the  la rg e s t c la ss  o f eng ines b u ilt ;  we build 

heav ie r eng ines b u t  n o t m ore  p o w e r fu l; th e y  were for four 
feet e ig h t in ches roads, and  as h eavy  as we ever build

them . ,
W e  have  h ad  o u r  e s tab lishm en t s ix teen  y e a r s ; we have 

m ade s ix ty - fiv e  eng ines a y e a r on an average. There are 
th ree  d iffe ren t k in d s  o f sm o ke s ta c k s ; th e y  had  three with 
the  peach -baske t sm okestack , tw o w ith  s im ila r  stacks and 
ca s t- iro n  g ra tes ove r the  to p ; one h ad  a f la r in g  top, similar 

20 to  a w ood -bu rn ing  sm okestack, and  h ad  a w ire-cloth all

over. .
T h e  p la te  p rodu ced  show s tw o  of the  k in d s— the peacn 

basket, and  the  sam e w ith  peach  b a ske t o u t; the first three 
were s im ila r  to  le ft-h an d  d r a f t ; the  o th e r two to that with 
the  peach  b a ske t out, and  g ra t in g  ove r th e  top.

W e  h ad  d ire c tio n s  to  m ake these as good as possib le- 
to  m ake  the  be st sp a rk -ca tch e rs  po ss ib le . I  knew  of no 
b e tte r m eans o f a rre s t in g  sp a rk s  th an  w as furnished for 

30  these  engines.
T h e  f ir s t  m ach ine , th e  O range, w as de live red  Septemn 

7th, 1866, and  the  la s t  one N ovem be r 15th, 1866, a p o *  
These  a rre ste rs  were on  and  in  o rde r w hen we deliverea 
th e m ; we h ad  b u il t  coa l-b u rne rs  fo r  o th e r companies in e 
s t a te ; th e  f irs t  co a l-b u rn e r we b u il t  w as fo r  the Delaware 
and  L a ck a w a n n a  ra ilro a d , ten  o r tw e lve yea rs  ago, and we 
con tin ued  to  b u ild  them  a fte rw ards. F o r  the  E r ie  railroa 
w e b u il t  a num be r in  1864; we b u il t  som e e ig h t years ago, 
we b u il t  fo r  the  C e n tra l r a i l r o a d ; we b u il t  fou r for t 

40 T h e y  were coa l-b um e rs , and  tw o  I  do  n o t knew; a W
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iriajority tverS c o a l-b u rn e rs ; co a l-b u rn e rs  w ere u sed  five! •
years ago by  the N ew  Je rse y  ra ilro a d , and  the  Cam den  and 
Amboy had some too.

A n d , BEING CROSS-EXAMINED, SAYS : .

We use water pow er in  o u r w o rks  ; we used s ta t io n a ry  
engines; it  is  no t u sua l fo r  s ta t io n a ry  eng ines to  th row  
coal out of stacks. I n  p ro d u c in g  pow er fo r  s ta t io n a ry  
steam engines we adv ise  th a t the  fu rnace  and  b o ile rs  j q  
should be very la rg e ; i f  the  f ire  b o x  be sm a lle r i t  re qu ire s  
greater rap id ity  o f com b ustio n  to  crea te  power. I n  o rd i-
nary use coa l p roduces le ss sp a rk s  th an  w ood ; in tense  
draft necessary to create hea t sends coa l ou t o f s ta c k s ; bu t 
we have to p rov ide  sp a rk -a rre s te rs  to  p reven t tha t.

I had exam ined, and  endeavored to  f in d  the  be st sp a rk - 
arresters before th is . I f  I  h ad  a c ro ss-b a rred  g ra t in g  th a t  
could not be b roken  no  p ie ce  co u ld  ge t o u t la rg e r  th an  one 
quarter or one e igh th  o f an  in ch , o r  w hateve r the  s ize  o f the 
opening i s ; the exhaust steam  is  w hat c a rr ie s  u p  the  c o a ls ; 20 
the exhaust steam  is  le t  in to  the sm okestack  to  cause 
draft. There is  no  g rate  on the  f la r in g -to p p ed  s ta ck  t o  
prevent a piece fou r in che s  in  d iam e te r from  pass ing  o u t o f 
top, if it  makes the c ir c u i t ; i f  the  cu rre n t is  s tron g  enough 
a coal two inches lo n g  co u ld  get th roug h  the  g ra te  o f the  
flat gratestack i f  o n ly  a qu a rte r  o f an  in c h  th ic k . O n  the  
left-hand side a p iece  a qu a rte r  o f an  in c h  m ay  ge t th rough  • i 
the exhaust steam  d r ive s  i t  u p  ; i f  the  m eshes w ere m ade 
one eighth of an in ch , the re  w o u ld  be  no  d ra ft. F a c ts  
prove this, because i t  f i l ls  u p  w ith  ashes and  d u s t ; the  $0  
opening is seventeen in ches a t th e  top  o f stack. T h e  p ro -
tection against the escape o f sp a rk s  is  the  cu rves th e y  have 
to take to get through.

The other one h av in g  no  c ro ss bar, an ob ject an  in c h  long  
could get through i f  n a rrow  enough  ; the  sm okestack  w ith
no <ione in had no th in g  to  p reven t sp a rk s  go ing  out, excep t 
tee grating.

The peach basket h ad  w ire -c lo th , and  a cone o f cast 
lron; an object m ay r ise  pa s t the  cone, and  s t r ik e  the  peach
asket. The firs t were the  peach  baske t, the  second the
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d a t in g  top  s ta ck  ; th ree  h ad  peach  ba ske ts  ; two had grab 
ing , peach  ba ske t aw ay, and  c o n e ; one h ad  flaring  top, 
W hich h ad  w ire -c lo th .

M e shes  in  w o o d -b u rn in g  eng ine  have  been pu t in  four to 
flu in c h ; a q u a rte r o f an in c h  w ou ld  n o t do  fo r anthracite J 
th ree  to  an  in c h  m ig h t do, b u t  n o t a  Very  good d ra ft; I 
clo n o t th in k  i f  top  en la rged  i t  w o u ld  d o . I f  o il the flaring 
to p  the re  w as a ne tw o rk  i t  w ou ld  keep  the  eoa ls from going 
out;

jr t  ih e f e  is  n o  g rea t d iffe rence  in  co a l eng ines, so as to 
p reven t th ro w in g  f i r e ; the re  is  a  d if fe re n c e ; engines arc 
bound  to  get o u t o f o rder. E x h a u s t  steam  is  sharper at 
one t im e  than  ano th e r; i t  cu ts  the f ire  q u ic k e r ;  sometimes 
i t  cu ts  th e  w ire -c lo th  out. T h e re  are  coa l-bu rne rs that uso 
w o o d -b u rn in g  s ta cks  ; these  never. I  have  seen wood- 
b u rn in g  s ta cks  in ju r e d ; none o f these  cam e back to be 
r e p a ir e d ; the  g ra te  w as p u t  on  w ith  b o lts  and  nuts. The 
a c tu a l s ize  o f the  open ings o f the  m esh in  the  peach baskets 
w as five  s ix teen ths , be tw een one fo u rth  and  one third of

2d  an  in ch  sq u a re ; th e  a c tu a l s ize  o f th e  open ing, where the 
w ire s  a re  th ree  to  an  in ch , is  be tw een one fou rth  and five 
s ix teen th s o f an  in ch  square. . I  have  seen two engines 
g o in g  a lo n g  a t  the  sam e tim e , and  one th ro w  fire , and the 
o th e r n o t ; th a t  is  because one is  ou t o f o rder.

T h e re  is  a d iffe rence as to  th e  m a k in g  o f smokestacks— 
abou t send ing  o u t f ire— and  there  is  a  difference in the 
m ake o f eng ines— as to  th e ir  l ia b i l i t y  to  ge t out of order. 
W h e n  the  va lves  o f eng ines get ou t o f o rde r they throw 
m o re  fire  ; som etim es th e y  th row  co a l and  cu t wire-cloth;

3(J I  have  know n  th is  to  be so w ith  w ood -b u rn in g  stacks on 
co a l-b u rn in g  engines.

A n d , b e i n g  r e -e x a m i n e d , s a y s  r

I  had  the  ch a rge  o f the  m o tive  pow er o f the Delaware 
and  L a ck a w a n n a  ra ilro a d  as m aste r-m echan ic  ; I  think I 
w ent the re  in  1863, and  stayed  tw o yea rs  and  a half. The 
m aste r-m echan ic  h ad  cha rge  o f a l l  ears and! locomotives— 
lo com otives e spec ia lly .

4$  K We don’t use the largest boilers locomotives, because



35

it would take too much to carry it along; coal-burners arc 
larger; we made these eight feet long and thirty-seven inches 
wide, ninety-six by thirty-seven inches ; wood-burners were 
sixty-two by thirty-seven inches. We use exhaust steam on 
wood-burners ; it is not practicable to work a locomotive 
without an exhaust ; it is not practicable to have such a 
guard as to cut off the draft. We aim at two things—as 
much protection against sparks as possible, with requisite 
power.

We thought these arrangements on the engines furnished 
to the Morris and J^ssex railroad the very best which could ™ 
be had, so as to prevent throwing fire.

Sec on d  Cbo ss -ex a m in a ti o n  :

In freight-engines the fire passed from fire-box to smoke-
stack through two-inch flues; these inside flues are one and 
three quarters and one sixteenth or one and thirteen six-
teenths inches; the distance between the fire-box and 
the smokestack |s thirteen feet—=eleven feet of flues. The 
Delaware, Lackawanna and Western railroad company have 
taken screens out of the straight stack, and use it without; 
they have no spark-arresters, There are other coal-burners 
besides anthracite—the bituminous; some are used on the 
Erie road ; they use both kinds there j they use bituminous 
altogether on the Pennsylvania Central, and anthracite 
wholly on the Delaware, Lackawanna and Western road.
They do not construct engines the same way; I  do not 
know which is most liable to throw fire; the bituminous
d o i t - 30

The anthracite have very much larger fire-boxes; on our
engines the wire-cloth is liable to get out of order ; intense 
heat and the sparks would eventually wear it through.
I have seen it done with coal and wood-burners ; I  should 
think the liability to be broken is greater in anthracite coal- 
burners than in bituminous or wood-burners. If I  saw 
stacks throw pieces as large as a hickory nut or chestnut I  
should not think it was in order; if it went up in the air 
twenty or thirty feet it must have come out of the stack ; 
of these three smokestacks I  suppose the peach basket was ¿q



the least liable to throw fire; the flaring top is considered 
a very secure stack; the apertures, five sixteenths to an 
inch are said to be made with thicker wires. If the basket 
was enlarged, &o., there would be more liability to throw 
fire, and the draft not so good.

On the Delaware, Lackawanna and Western railroad they 
use smokestacks with no grate on the top ; on the New Jer. 
sey transportation company it is used altogether,

I  learned the trade in the establishment, and gave atten- 
jO tion, and experimented'; after all my experiments I think 

this the best way. The Delaware, Lackawanna and West-
ern railroad company dispensed with spark-arresters, to get 
more steam, &c.; their road terminates at New Hampton 
Junction.

An d  b e i n g  r e -cro ss -e x a m i n e d , s ay s  2

In the month of May, 1867, I was at Danforth Works; I 
made an affidavit for Mr. Yanatta; I  don’t remember any 

gO repairs in changing at that time, at our shop; there may 
have been at the Morris and Essex shop. The bonnet 
screen is around the top of the smokestack, and separated 
with hinge—-removable. I  do not remember any bonnet 
screen for coal-burnets; we have now spark-catchers with 
what is called the cabbage-top stack; there is a large wire 
screen through the largest part, over a cone; it has been 
used two years—not, probably, longer. My first knowledge 
of it was about two years ago; it was made at Rogers’ shop, 
above us ; I  think the first one was made there. Another 

30 kind of smokestack has a basket of wire entering down-
wards, against which sparks struck after striking the cone, 
some think these very good, and others dislike them. I do 
not know how these are for stopping fire ; never saw them 
tried; I  had not time to go and see them tried. I know of 
four or five kinds of spark-arresters already described.

And defendants also called Thomas L. Davis, who, being 
sworn, says:

' 40 I  reside in Lancaster, P a .; I  am superintendent of the
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Lancaster Locomotive Works; I  have been engaged fifteen 
years in the business; I  was employed at the Jersey City 
Looomotive Works in 1866—from 1859 to 1867} there were 
two hundred and odd loaomotives* made while I was 
there. • ■■ ■ - ' *

They found five looomotives for the Mtirris and Esse^ 
rajlroad in 1866—in the months of November and Decem-
ber. They were anthracite coal-burners—eighteen-inch 
cylinder, twenty-four-inches stroke, four feet and a half 
wheel. They were as large as I  ever built; they were 
freight engines; they were of first-class construction ; that 
was the order. They had the Straight stack, with grate on 
the top, with bars a quarter of an inch apart; it was twenty- 
eight inches in diameter, with bars supported in each cor-
ner, fastened to the top of the stack with five or six bolts.
They were not so made as to be unscrewed or swung to one 
side while the engines were in use; there was no way of 
taking it off, except unscrewing the nuts. I  had orders 
from the master-mechanic as to the spark-arresters. We 
used our best judgment to get the best kind of screen ; I  qq 
knew no better practicable screen at that time; the same 
screen is used for other roads—the Erie, the A. and Great 
Western, and Oil Creek railroads ; the stack was used on 
the New Jersey railroad and Transportation company. I  
do not know that any other was used then ; we had used 
other screens before we found this, and we thought this the 
best for burning anthracite coal and arresting sparks; these 
screens were on when the engines were delivered, and in 
good condition.

A 30and , being  cr o ss -e x a m i n e d , says  :

I know of different arrangements—two or three; one the 
cabbage-head, another the peach-basket. We had made 
the cabbage-head at that time; I  heard Mr. Cook’s descrip-
tion of i t ; it corresponded with what I  knew of one; I  had 
known it several years, and had made them, but not for 
anthracite coal. I  had gone out at night, and seen how 
much fire it would throw; it threw as much as the other— 
the straight stack. I  also know one or two different forms 40
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of the straight stack \ all these are not provided with grates 
on the top ; these two were the only ones X had experience 
with as coal-burners. I  tried the cabbage-head on the 
Great Western and» the Erie railroads; the cabbage-head 
is still in use.

I  an) now making bituminous coal-burners; we made a 
good many pabbage-head stacks in Jersey City, but not 
for anthrapite pqakburning; spark-arresters are necessary 
in bituminous coal-burners, I  do not think there is much 
difference between them and anthracite coal-burners in 
throwing fire; for soft coal we use a different kind of 
arrangement.

These grates have only one crossbar in the centre ; they 
would allow a piece of fire to go through which was a 
quarter of an inch thick, and the length possibly. The 
stack I found for the Morris and Essex railroad was more 
expensive than that for cabbage-heads; the top of oup 
stack cost half as much again as the other. The names of 
the engines we supplied were ; the Franklin, Greenwich, 

20 Union, Singack, Mansfield,

And defendants also called John Jledden—

I live in Hudson Gity; I  am superintendent of the motive 
power of the New Jersey railroad company; I  have acted 
in that capacity about nine years; I  have used coal-burnerg 
on that road ever since about 1856. They have used coal* 
burners on that road ever since about 1856, and have used 
anthracite coal since 1861; the engines of the company 

30 number forty; three fourths of those in use are coal-burners. 
That is the motive power of the line; the engines have a 
straight pipe with cast-iron screen on the top. Mr. Davis 
description of the smokestack is substantially the same, 
they were got from us.

We have used cabbage-heads; they are not in use now, 
we could not do our business with them; we could no 
deliver trains promptly with that kind of smokstack, an 
the flaring pipe threw too much fire on each side of e 
road. .

40 The straight stack throws the sparks up; the flaring



8§

gt&cks tiiro\V them off on att angle \ there is no more prac-
tical means than these grates to arrest sparks; nothing but 
but small pieces can pass—nothing larger than a pencil.
Wo did not use the peach-basket sdreoflS j Mre spent a great 
deal of money trying experiments; we think our grate the 
best.

And, be in g  cr o ss -e x a m i n e d , say s  :

The heaviest grade on onr road is about fo r ty -tw o  feet— 
average twenty-seven to thirty feet; it is forty-two feet for 
three miles and a half. There are eleven iniles and three 
quarters of rising from Rahway to New Brunswick; there 
aro sharp curves; we carry passengers and freight. The 
flaring top is the old-fashioned, large pipe; the internal 
construction is about the same as Cook described; it throws 
the fire beyond the line of road a good deal; we abandoned 
them on that account. It has sometimes wire-cloth, and 
sometimes perforated iron plate-holes one-eighth to three 
sixteenths of an inch in diameter; that is sufficient to give gQ 
draft. I do not suppose it is more durable than wire-cloth, 
hat it is easier to ge t; wire-cloth will bend, and not break; 
it is very difficult to break.
Anything that would pass through the tubes, i. e. the 

flues, would pass out of top of the flaring pipe; it would 
not go out the same shape, but it might; I have known 
pieces to go out, of same size and shape that they went 
through the flue apparently. Anthracite coal is the best 
and cleanest fuel to be used. I  speak of the flaring top 
with no covering on it, one without obstruction or covering, go 
Any piece that can get through the flue can go out of top ; 
the draft is strong enough to take it.

Our engines will not throw anything larger than a com-
mon pencil; we have three crossbars. If you have not the 
steam contracted there is no speed; we do not allow any-
one to touch them; they need renewal every sixty days;
We keep duplicates on hand ; renew in a few minutes. 
Something depends on the nature of the business; if we 
are employed on heavy work they require renewal sooner ; 
they require Renewal on simple work,
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I  know Of ottér antìir&tiite burners ; soine use the same 
tàth us ; some do not ; I  know of no others except those 
described here to-day, that is* attached to smokepipes. 
Some put perforated plate in front of the tubes from the 
fire-box, and use that in lieu Of the cover for pipe ; this is 
id the smoke-box, placed vertically, right in front of thè 
tube Or flue. That works very Well, but is not so mùch in 
favor as the straight pipe with grate On the top ; they use it 
in various places ; in New Jersey and Pennsylvania I have 
seen them. If the spark-arrester was above too it would 
choke.

We have never had the peach-basket arrangement ; we 
have used the cabbage-head, and abandoned it because it 
was dirty ; it threw too much dirt on the passenger train. 
They try that on the New York and New Haven railroad ; 
it is not equal, for stopping fire, to the straight pipe and 
grate ; the cabbage-head is more likely to set fire to adjoin-
ing fields ; sparks do not go so high from it ; the netting 
is generally about the same size with the grating. I have 

on never seen a locomotive that did not throw fire ; they fre-
quently set fire to things along the line. I  do not know 
of any railroad which does not set fire to things along the 
line ; best wood-burning engine will set fire to things on 
the road.

I  have been connected with railroad these twenty-seven 
years, and there have always been fires ; fifteen years ago, 
during the dry season, it was a daily occurrence. Speak-
ing of fires, I  mean grass ; I  never saw woods set on fire ; 
I  do not know of an instance of woods being set afire on 

3Q the line of the New Jersey road. We have no engines 
quite so large as the Morris and Essex road engines ; ours 
are passenger engines ; we use coal engines with pàssengei 
trains. I  have seen ties burned occasionally ; wé do not 
allow fires to be raked out on the line ; we require them to 
be raked in the ash-pit ; we have ash-pits provided ; it is 
not necessary to rake them on the line.

And defendants also called Luke F. Tronson, who, being 
sworn, says : .

40



a41

I and master-mechanic of the Morris and Essex railroad j 
I went to the company in 1840, and have been in their ser-
vice since—twenty-nine years; I  see to the locomotives—■ 
that they are kept in order—and the machinery generally.
I have control so far as the engines are concerned; I  direct 
the manner of using the engines \ the orders proceed 
from me. A coal-burner was first used in October, 1866 ; 
between that and the first of May, 1867, we got sixteen j 
we used four as pushers; one was kept at Hoboken, one 
at Newark, and two at Philipsburg, until they moved their 
station to Chatham, which was in 1867—the latter part— 
or the forepart of 1868. One of these came from Pennsyl-
vania; the Varona and the Cook engine called Orange 
were the first and second we got; the Pennsylvania engine 
was made by Edward Norris at Lancaster, Pennsylvania; 
it was not built for our company, but it was new; it was 
steamed and came down to us, but I  examined it before I  
accepted it. That had a straight stack with a grate on the 
top; the spaces were three-eighths or one fourth or half 
an inch at the bottom; the space through which coal had 20  
to pass was three eighths of an inch. The size of that 
engine was seventeen by twenty-two stroke; it was a well 
made engine—-not so highly finished, and more likely to 
break down. As to escape* it was equal to the ordinary 
fun—¡about the same thing as those furnished by the NeW 
Jersey Locomotive Works.

I had had no experience with coal-burners before the fall 
of 1866; I made the first trip with it from Philipsburg 
to Newark, to see how it worked; the engine was loswicd.
We took a lot of cars; it worked very well; I  saw* ho fire, 3() 
and felt none on the engine; it may have thrown i t ; it was 
in daytime—a shiny day. I  afterwards altered the stack— 
next spring—in May or June probably. I  think I  was pre-
paring cone for the change, previous to the bringing of the 
chancery suit; I  had the cone ready to put in ; I  took it to 
Jersey City, and showed it to the chancellor.

I found out that it threw some fire; the grates got broken 
sometimes; we substituted another screen,to make it effec- 
nal to prevent fire. I  enquired of the builders, and Mr* 
tforrk} fcfl(l me that it would not throw fire; at the time it 4($
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was put in use I  supposed it was a good machine. I think 
I  found it out in about two months—that it commenced to 
break the grates. I  got it some time in midwinter; it may 
have been November or December; the engine was laid 
up about two weeks. I  put other grates in, and then, 
finding it again, I  laid it up until I  got it altered; I  did not 
continue it in use until I  got it fixed.

We have men to inspect these engines every day; some-
times they are inspected every three or four or five days— 

IQ sometimes longer. I  did not inspect; they are to inspect 
daily; my orders are, that as soon as anything gives way 
to hold on until it is repaired. These are the directions I 
gave at that time; my directions to the men were, to report 
at the end they run to, and not to clear fires until they are 
Standing still; we have ash«pits at various places; I always 
Cautioned them to use the engines cautiously; we gave no 
directions as to power; they had to get their trains over 
the grade, and I  could hot regulate their power. I employ 
men, and aim at getting careful men; I  question them and 

20 require certificates. I  received orders from Mr. Vander- 
pool to spare no means or money in experimenting to pre-
vent throwing fire; I  obeyed his orders.

Six freight engines were got at Paterson.' I  Was at the 
shop while they were being built once a week; I  gave direc-
tions to put on the very best possible devices with reference 
to preventing fires; Danforth Works are a first-class engine! 
there are no better engines made; the devices put on were 
not according to my judgment. I  had never used coal- 
burners, and they had.

30 Three engines had the peach-basket stack—such as Mr. 
Cook described; two had the straight stack with grate over 
the top; one had the flaring stack.

Engines were never used without screens, to my knowl-
edge or consent; I  never heard of i t ; I  first heard of com-
plaints of their throwing fire in the latter part of November 
or the beginning of December, 1866 ; then Mr. Bassenger 
sent me a letter complaining of their throwing fire. I then 
went and examined all the stacks I  could find; I  found a 
peach-basket with a hole in i t ; I  took a  piece of wire-clot 

40 and patched i t ; I  reported immediately to Mr. Vanderpool,
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aad then he gave me orders, as mentioned. I  could find 
nothing broken about the stacks, except this one; that was 
repaired and sent out on the road. A short time afterwards 
I found, in the flaring stack, a piece of wire at the top, about 
the size of my fist, gone; I  replaced that. Then one at 
Philipsburg that had given o u t; I  learned of that by tele« 
graph, and it was repaired. Then I  went to work and got 
up a cone such as you have there, and put that on a num-
ber of stacks. I  put these on from the middle of April to 
the middle of May; at the time of fixing these I  knew of 
no better device than these.

I never saw a locomotive engine which did not throw fire 
when in use. If a piece of coal falls thirty or forty feet it 
does not necessarily follow that it came from the smoke-
stack.

I changed the fire-arresters on some of the engines; I 
did not change the flaring stacks; those are on the pushers. 
I changed the stacks on nine of the freight engines—three 
peach-baskets and six with grates in, including the Norris 
engine. I  did not change the others; we had not much 
trouble with them; we could not improve them ; it was the 
large stack, like this. I  think there were three of them ; 
they came from Danforth "Works at Paterson. I  never 
knowingly permitted one of the stacks to go out without 
being in order; this alteration answered a very good pur-
pose as long as it would last.

TO

go

And, being  c r oss-ex a min ed , sa ys :

Power is fuel, and there must be proportion between the qq  
fire-box, boiler, stroke, &c. ; pressure on the square inch is 
the point; in order to increase practical power you increase 
pressure of steam, and to do that you increase the amount 
of fuel, or the rapidity with which it burns ; so, not having 
the amount of fuel, you make a draft for thé increase of 
rapidity of combustion. To get the same load up a higher 
grade, you must make more, or more rapid combustion.
You might divide the load when the grade increases. If 
fire is thrown it is by means of extraordinary combustion, 
an engine may be overworked ; by overworking I  mean 
Putting more on than an engine ought to pull.
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The amount of fit® thrown depends greatly on the amount 
of work the engine is put to ; you cannot run an engine 
without throwing fire, Our locomotives carry two hundred 
and fifty tons at once, and drag it with half a ton burning 
at onoe. If your load was one hundred and twenty-five 
tons you would not throw very much less; it would make a 
difference as to size of lumps thrown, and in the amount of 
coals thrown ; a locomotive, by itself, could not go up a 
grade without throwing small sparks of fire. The power 
of an engine depends at last on boiler and fire-bo^; if you 
want to increase the power of an engine you must enlarge 
those.

I  do not think I  went to examine the New Jersey Central 
engines before we put on coal-burners; I  did examine the 
Delaware and Lackawanna engines-—two or three of them. 
I  do not take machinists’ word without judging for myself; 
I  did not hear that Stearns said, in the chancery case, that 
their locomotives were provided with a smoke-arch, and a 
spark-arrester besides. I  have been in their shops, and 
paid no particular attention to spark-arresters.

The Delaware and Lackawanna engines had no arresters.
The middle of January was the first I  heard of trouble par-
ticularly ; before that time I  had heard from my engineers 
and others of their throwing fires, and had put in new 
grates. I  have not looked at Mr. Bassinger’s letter to see 
the date; I  have not presumed it. I  put the first extra 
grate, I  think, along the latter part or middle of November. 
The engineers told me they set fire along the road; that 
was the way I  heard. I  told them to be careful of their 

-Q ash-pans; the engineers did not tell me that they had hard 
work to get up the grades at all times. I  do not recollect 
that they told me they had hard work on account of trains. 
Mr. Bassinger called to see me a week or ten days after 
writing. I  do not think I  went to New Jersey Central to 
make enquiries; I  did to the New Jersey, and to the Erie. 
I  put new grates on finding some bars were broken out, 
think I  put in six or eight new ones from the time we com 
menced running until spring. .

Single bars were broken out from the middle of Novem 
40 ber until next spring—middle of May; the wire-cloth was
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broken. I  thought it was from the wear of the poal op iW  
coal striking 5 it might be twice j it mipht be three or four 
times. I did not accuse the engineers of pupchipg the 
holes; I might before examining the clptji, and could not 
gee the bar was the wrong way; this looked to me, frojn 
the under side, as if it was filed, showing evidently wear,
I learned, about the middle of January, of great destruc-
tion along the railroad by fire; I  learned, when the dry 
weather oame op—in the spring—that it was very bad.
We stopped the engines which threw the fire most; we did j q  
not lay up the six grate engines, nor stop carrying coal; 
we kept coal trains going, as we had before. Varona wag 
taken off March 20th to the first of April; she was laid up,
I think, until she was changed.

I have sometimes run out a locomotive imperfectly 
arranged; single bars were broken by the coal striking 
them; I did not suspect the engineer’s breaking them on 
purpose. Yarona first broke down as to grate; I  cannot 
tell when. X repaired h er; that was a ll; she was laid up 
from some time in March to the tenth or fifteenth of April, gp 
I had put a bonnet on before.

I used to see these engines—sometimes not for two or 
three days—at the machine shop at Newark, and they went 
to Hoboken. I  went to Hoboken almost every day; it 
might be a week or ten days that X would not see a parti-
cular engine.

If a piece of coal so big as a hiokory nut went out of the 
stack there was, I  think, a grate off the stack. As to flar-
ing stacks, if the piece of coal is driven up and, before it 
falls, the next exhaust comes along, that drives it out. I  30 
have replaced one of the wire chimneys in flaring stack ; it 
was cut out. I  took out the peach-baskets; I  found holes 
in the sides. The gratings do not get red-hot at all. If 
the engine threw fire of the size of hickory nuts, the stack 
was not in perfect order.

Tire could fly out of the ash-pan oyer the fence; a spoke 
of the driving wheel strikes it, and throws it. Coals will 
drop at the corner of the furnace, and if the driving wheel 
happens to strike it, it would throw it.

We fixed ash-pans with flange; the ash-pans of the New ¡̂0
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Jersey railroad are the same as ours; cannot say why the 
coals are thrown but on our road, and not on the New Jer-
sey road. I  can give the engineer instructions, but I can’t 
be sure as to conduct; there was complaint as to the con-
duct of the engineers in regard to ash-pans, and I called 
them up, and I  denied i t ; I  think Major Bassinger’s grounds 
w@r§ burned by that. Ool. Berthoud was superintendent, 
I  believe, at this time, and remained so until the Delaware, 
Lackawanna and Western railroad company took the road. 

- I  bargained with the engineers ; I  had to do with running 
v trains, so far as engineers were concerned. I  suppose thg 

superintendent had the road in charge. Complaints came 
to me from my own men, that such a stack was throwing 
fire. Col. Berthoud sometimes informed me; Mr. Bassm- 
ger a]sp wrote me.

It would make a difference as to throwing fire, what the 
condition of the fire was in the fire; a green fire, just made 
would more readily be broken into pieces and thrown, If 
the lire were pretty well burned down—the coal thoroughly 

gQ fused—-it gets into the ash-pan, and I  do not think much 
would go out of smokestack. If a piece like that produced 
(egg shape) got out cff the stack, it came out of the flaring 
stack; it could not get out of a peach-basket, unless the 
wire was out of order; this is clinker pretty much. The 
piece now produced (diamond shape) might find its way 
through the Varona stack (diamond shape); the other, not 
without breaking.

Mr. Yanderpool was president, I  think.
To throw coal size of black walnut would require conside- 

3 Q rable draft; the draft on locomotives, up grades of twenty 
or thirty feet, would throw such cpal. If the engine was 
working at all it would be very apt to raise it.

If two locomotives were going up grade, and one threw 
large pieces, and the others not, I  would say that one spark- 
arrester would be out of order. If both had arresters I 
should judge it would be the difference of them; my orders 
to the engineers were not that they should not waste their 
fire; I  never gave such order, because they cannot waste 
it. They are not to abandon effort to get up.

40 The car-dispatchers generally determine the amount of
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load—how, I  do not know. This side of Chatham they 
generally bring about thirty to forty loaded. coal cars 
in the train. I  cannot say when they began to break 
up the train at Chatham; it was the latter part of 1867 
or forepart of 1868.

A large exhaust pipe will not be so likely to throw fire 
as a small one, because the force of exhaust will not be as 
great. In our engines the exhaust-pipes are from two 
inches and three quarters to three inches and a half ; the 
stack is generally six feet high.

I do not remember borrowing an engine that winter j I 
do not know engines from the Miners’ railroad have run on 
the Morris and Essex; Mount Hope did not then. Coal 
cars net five tons, and they put on five—in all ten tons ; 
the Morris and Essex road have to compete with the New 
Jersey Central railroad; I  know that the grades are heavier 
than on Central.

I recollect no such conversation as that they tasked our 
engines too much to compete with the Central, but I  may 
have had such; I  learned from the engineers that they had gq 
great difficulty in getting up grades generally in wet 
weather; I  spoke with the officers of company about using 
helpers to go up grades.

I think we should have thrown as much fire with two en-
gines as one. If the stacks were in good condition there 
would be no injury either way. I  think we have the flaring 
stacks still on the road, up at Philipsburg unless altered, of 
which lam not aware. My devices worked well for a season, 
but the same difficulty occurred; you could not depend upon 
them. On a long trip they would start well and come back gq 
with holes in them; and looking down in the cone you 
could hardly see.

Very often I  have been tripped by things looking well 
and not being so.

Sometimes we would take the bonnet out for some pur-
pose and find the difficulty in them. We are not in the 
habit of taking them out to see if worn, when using them.
When at my end of the road they were frequently heated. 
Generally were hot when I  examined them. Coal engines 
are fired up at Easton; they are kept fired up till return- ¿q
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ed, and then laid over oné day, and examined &c., for rë- 
pairs. My train dispatcher at Easton had a right to take 
out and repair the bonnets, and sometimes did.

William Osborne is the name of1 the examiner at Eas-
ton. The bonnet top is, like the stack there.

And being interrupted by the Court, says :

The advantage of usingu coal is; it is cheaper. I don’t 
jQ know of any other advantage.

A n d , BEING RE-EXAMINED, SAYS :

Wood is getting to be pretty scarce. Loads going West, 
or forty or fifty empty earsy I  think complaints are made 
as to going both ways,

I  have no reason why I did not go to the New Jersey 
Central before I  ordered the engines. I t didn’t occur to 
me as to. going to the Central.. ¡ - 

20 . I  thought the flaring stacks-were safest ; the flying out is 
not likely, it is improbable,—it is a question of possibility.

Vanderpool was either President or acting President.
If the stack was in order it would emit small coal whether 

much to do or little to do.
All our engines—wood and all, were in use, and in ope-

ration.
We had no power on the: road that we could use while 

experimenting. Other engines were at work with gravel, 
&c., and the grades were the same.

80 I  don’t think there was sufficient wood to get for the de* 
mand of the road.

I  complained to the engineers for running over speed. 
I  found fault and threatened to discharge them. They said 
they ran fast to make up time which they lost by waiting ; 
I  told the engineers notwithstanding to go slow ; not to 
make such time. .>

• / • i ■■ • '
Secon d Cr oss-examina t io n :

40 It is a wooded country between Dover and Haekettstown.
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There was a single track; we sent out heavy loaded trains 
going west—ore trains.

And defendants re-called James Cook, who, says :

I have been examing books. The Orange has a flaring 
top; so the Millburn and Dover. Rockaway has straight 
pipe and grate. Warren and Chatham peach basket tops.

And defendants also called Leonard Crossman, who, being 
sworn, says:

I reside in lillizabethport; I  am master mechanic of the 
Central Railroad; have been so fifteen years. I  have run 
locomotives twenty-one years—previously

Coal-burners are used on the Central Railroad; one hun-
dred and four anthracite, eight wood and one soft coal- 
burner, one hundred and thirteen in all. We have used 
anthracite fifteen years. At the outset we used no guards.
We had the straight pipe without screens. After naing the 20  
straight pipe four years we began the screens—-probably 
six year. - *
First we put in a plate perforated in the front of the flues 

or smoke arch; we continued that but a little while; we 
tried it in four or five. Then we changed the stack alto-
gether, and used the flaring stack, similar to the picture 
produced, except that the netting ran clear down to the top 
of the cone, and the cones were larger. I t was fourteen 
inch pipe, twenty inch cone. We have used the cabbage- 
beads and the peach basket. We discarded the peach 30  
basket; we used it six or eight months. We have used 
cabbage heads and put the wire-cloth in a different place— 
about eighteen months ago. This last plan we have 
adopted. I don’t think it is much of an improvement over 
®e stack as regards throwing fire; it is no improve-
ment. It is easy to tell which is the best means of guard- 
mg the throwing of fire. We have spent a great deal of 
bme and money trying devices.

We use coal on our road because we cannot get wood.
operate our road would take four thousand to five thou- 4Q
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sand cords of wood a month. We cannot get the wood 
along the line of road to drive our locomotives. We carry 
from two hundred and fifty to three hundred and fifty tons 
of coal, in a train. The first fifteen miles of road from 
Philipsburg is twenty-seven feet per mile grade. The hea-
viest grade on road is thirty-seven feet, from Plainfield to 
Scotch Plains going east. Going west the heaviest grade 
is forty-five feet. We carry west fifty to one hundred and 
twenty-five empty cars.

*0 I  never saw a locomotive which would not throw fire in 
use. I  never saw a spark arrester which would prevent the 
emission of fire.

And, being cr oss-exami ned, says :

Our engines throw fire; we use £ inch wire. They don't 
throw larger pieces very often—not when in order. My 
experience is that wire-cloth wears out and we have to re-
pair. We don’t use iron gratings, only one, and that for a 

20 short time; we didn’t have very good success with it, it 
had * inch openings, and one cross-bar. That, on expe-
rience, threw fire. I t threw fire each side the road more, 
and a good deal more than the ones in use. That was ten 
or twelve years ago—just beginning.

We think our engines do not throw very hard; forty-five 
coal trains are going daily one way, and some freight trains 
and passenger trains besides; our stock trains (cattle) are 
generally the heaviest drag; coal trains are the next heav-
iest. The curves are not very hard on our road; it is rather 

H' distinguished for being straight; we have double and sin-
gle coal cars; one hundred and twenty-five single cars, 
we speak of—

There is another short grade atN —— Branch, thirty fee 
for one mile; there are no helpers used; it is all farm lan 
pretty much—very little wood land; it is right on the lin®
of road. 5 ‘ iLasiii

There were some houses set fire to ; I  do not know
whether the engines did i t ; we set fire to a good dea. on 
the line of the road; since using them we have set firs 

<5‘' to grass and across fences. I* have not seen any pieces o 
fire as large as hickory nu ts; I  have heard of them.



51

Witness criticises flarer, and says

I do not call it a perfectly safe arrangement—not so safe 
as it would be if the wire came down tb cone; if the engine 
is making quick motions, and the exhaust comes in quick 
puffs, the coal would be ¡likely to be carried out of the top 
of the flaring stack, such as is shown on diagram; I  do not 
tliink iron grating a safe arrangement.

The foreman of each round house attends to the close 
examination of the netting every time locomotive comes in ^0 
he looks down the smokestack. When the engine is taken 
in for general repairs—once a year, and once in a year and 
a half—we examine everything.

In our present engines, the coal strikes the cone first ; 
cabbage-head style nettings wear out quicker than flaring 
top; we have had them six months without breaking. The 
peach-basket did not last but a very little time. We allow 
loaded trains ten miles an hour—unloaded twelve; to go 
faster throws more fire.

If there were two engines instead of. one there would be 20 
about the same fire as if one, but it would not be likely to 
be so large pieces of coal. If you have perforated plate 
in smoke-arch and netting on top of stack you double the 
chances of stopping the sparks.
Perforated plate or wire screen in smoke-arch we have 

given up, except in two or three of our machines; in one of 
them we have quarter-inch netting. I  do not know why 
this is not practicable; we do not see much difference as to 
fire thrown with these engines.

Our exhaust-pipes are from two inches and a half to four 30 
inches and a half—single four and a half; we make our 
exhaust as large as we can, to keep up the steam, There 
is a difficulty in running coal-burners so as to stop fire; 
they will set some fire the best we can do.

And, being r e-examined, says :

We do not throw much fire along our line, as we think;
48 to burning on our road, there has been plenty charged.
The track behind is burned over on both sides of the road, 40
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and also houses in Elizabethport. Single car weighs two 
tons and a half—double car five tons.

And defendants recalled James Cook, who, being sworn, 
says:

We have made the netting go lower in the bonnets, but 
think there is no particular reason for it. I  do not think 
coal does get out of th a t; I  think no appreciable amount. 

IQ In our judgment they are just as good one way as the 
other. I t would not injure draft to bring wire down to 
cone.

And , being cboss-exami ned, says :

I  have run engines temporarily as master-mechanic—not 
as a regular engine-driver. This was copied from the way 
it was done when I  was superintendent; there were no sug-
gestions whatever made to me in regard to the matter. I 

20 merely made it so because I  had drawings that day.

The defendants rest.

And the State re-called J. B. Bassinger, who, says:

The grade at Stanhope cut was temporized and after- 
30 wards at Shippenport temporized. I t was not all taken 

down; the grade at Stanhope was left a little over fifty 
feet. The was no place between Waterloo and Stanhope 
where it was higher grade. There was a little summit in 
Stanhope cut; I  noticed the firing. The engines were or-
dered and in a state of forwardness. I  called no attention 
of officers; I  didn’t see any difficulty in the Paterson en-
gines. There were several other engines that threw fire 
very badly this was in October or at any rate in Novem-
ber ; I  noticed the Jersey City engine, and wrote a note to 

40 Mr. Tronson. I  think I  notified him in October. I  noticed 
the running of the engines.
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I did not notice the Jersey City engines when they came 
on the road—not as such. I  did not recognize them, or 
know where they came from. I  recognized the large pipe 
Paterson engines, as those I  ordered ; about the same time 
I noticed two with straight pipes. In November, I  think,
I noticed these straight .pipe engines. I  noticed more of 
the like soon after—directly after—in a few weeks. I  did 
not notice the working of these engines particularly with 
regard to the throwing fire.

Q. What did you observe in regard to their throwing fire j q  
when they first came on the road or shortly after, if any-
thing ?

This question was objected to by defendants counsel, but 
it was allowed by the court. A bill of exceptions is prayed 
by defendants counsel and is allowed' and sealed accord-
ingly*

J. D. BEDLE, 
Jus. Sup. Ct,

A. I noticed nothing but the result of burning along the 
line. I thought the straight stack burned more than the 
others, though the other did too. It was difficult to fix it 
at night. It was not general with engines to throw fire 
badly—it was exceptional, and as far as I  could see in the 
daytime, it was the straight pipe. I  communicated this to 
Mr. Tronson. I  heard him sworn ; it is the thing he men-
tioned. I first wrote him, and then saw him and asked 
him if he had received my letter, and whether he was fixing 
these engines, and he said he was—he was doing all he could 
to them. He and I  talked about it. There had always 
been difficulty—spark arresters is an old subject, I  had 
talked about it years before.

If the spark arrester is in order, there is no practical dan-
ger from wood burning engines; I  met Judge Robeson, a 
director, and talked with him about i t ; he had given it his 
attention, and everybody was excited about it. This was 
during the fall and winter of 1866 and 1867; I  also spoke 
l°Hr. Yanderpool about it. I  never said anything to Col. 
Berthoud about it».

30

40
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I  did not learn anything as to thejreason, except I was 
told that the engines were made as good as could be made, 
and the fault was in the manner of working them—the 
fault in the men—difficulty to get proper men to run the 
engines. They had when I  left the Morris & Essex Railroad 
as superintendent, twenty-eight or thirty wood burning 
engines—powerful engines some of them ; fifteen to eighteen 
inch cylinders, four feet drivers.^.|They were coal engines, 
the first six drivers we had ordered; they were heavy, good 

jo  draft engines. We had bought wood before that, generally 
along the line of the road. We had no difficulty in pro-
viding abundance of wood along the line of the road. We 
had been drawing coal from E before I  left the road. 
We had no difficulty in procuring abundance of wood aloDg 
the line of the road. We had been drawing coal from 
Easton, before I  left 4he road; a year or ten months. 
There were to coal trains every day. We changed engines 
at Hackettstown and through then to New York.

Q. Did you notice the working of the coal engines all 
20 winter and in spring, .as to the throwing-: offire on the line of 

the/oad between Denville and New York ?
Defendants counsel objected to this question as not re-

butting and as not relating to the place charged in this in-
dictment. The court allowed the question and the defen-
dants by their counsel prayed an exception to that ruling 
of the court and that their exception might be be sealed 
and it is sealed accordingly.

J. D. BEDLE,
gQ Jus. Sup. Ct.

A. Only in neighborhood of Denville, in Rockaway and 
Hanover townships. I  did not elsewhere.

Q. What was your judgment as a railroad man as to the 
necessity of throwing fire to that extent.

Objected to and over-ruled,

Q. Did you notice the throwing of fire any where near 
¿q  . your house by the’engines ; what did you notice ? Objec-
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tion by defendants. Question allowed by the court; E x -
ception prayed by the defendants and sealed by the court.

J. D. BEDLE, 
Jus. Sup. Ct.

I noticed their throwing fire near my house by the en-
gines. They threw fire into the trees and set hedge and 
things on fire. - (The court overruled this) as to firing trees 
and hedges. 10

Q. Please state the extent and frequency of throwing fire 
daring the winter at and near your premises.

Objected to by defendant. Question allowed, the court 
saying that the question must be answered only as to the 
emission. Exception prayed by the defendants and it is 
allowed and sealed by the court.

J. D. BEDLE,
Jus. Sup. Ct.

A. I saw occasionally an engine emitting sparks from 
the pipe. I could not say what was the size, or whether I 
saw them in the air or riot; occasionally the emission was 
large.

And, b e i n g  c r o s s -e x a m i n e d , s a y s  :

Mr. Tronson manifested great anxiety to remedy it ; so oq 
did the president of the road. The engines, so far as I 
ordered them, were suitable for the business. I  was 
engineer during twenty-five years ; during that time there 
were fires more or less every dry season ; coal-burners were 
ordered, because it was deemed of importance to meet the 
coming business in the coal trade ; we believed coal-burners 
would be cheaper. Delaware and Lackawanna company,
|n 1869. I had been at company to order the locomotives ;
E was thought best to get coal-burners ; other companies 
had them, and we believed it was cheaper and better. We 40
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had not motive power enough then on hand to do this 
coal business.

Question. You have said there was plenty of wood for 
the then exigencies of the road. Was it or not necessary, 
in view of the business expected and prepared for, to com-
mence the use of coal as a source of motive power ?

Answer. Yes, s ir; we deemed it important; the price of 
wood, together with the increased business, made it import- 

20 ant, we thought, to provide for coal engines. There was 
another road—the Central—and, in order to carry coal as 
profitably as they, we used coal. I  had no fears of wood 
running out, but it would cost more than coal; with all the 
locomotives the company then purchased, they had not 
enough to do their business.

And the State also called John Green, who, being sworn, 
says:

I  am a locomotive-driver on the Ogden Mine railroad; 
20 there is wood all the way along the road; I  have been 

driving engines on the road from April 1st, 1867; we burn, 
anthracite coal. Our grades are short—some one hundred 
feet to the mile—others fifty, sixty-four up to ninety; there 
is somedow grade—three or four feet. Three miles of the 
whole road are level, three sixty-four feet, and three hund-
red or four hundred yards.

We transport iron ore; we have one hard place of curve 
and grade, on one part of the road as it goes to canal; 
extending about one mile and a half—grade sixteen or 

30 eighteen feet.
We have a spark-arrester; we throw fire; we have never 

set fire to anything, except once when the screen was bro-
ken. The mesh eis of the screen are five-sixteenths of an 
inch, whole screen forty-two inches in diameter, made by 
McKenzie, of Easton.

And b e i n g  c r o s s -e x a m i n e d , s a y s  :

We have carried four hundred tons in a train—cars an 
40 all ; we use only one engine at a time; there are woods on 

both sides of us.
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And the State also called Henry M. Dairy mph, who, being 
sworn, says :

I was formerly employed by the -Morris and Essex rail-
road company; I  remember the coal-burners being brought 
on the road. I  noticed them throw fire when they passed 
through Morristown, up grade.

To the admission of this evidence the defendants prayed 
an exception, and that it might be sealed, and it is sealed. ^

1 live near the depot; they seemed to throw fire. The 
first month we went into the business we employed watch-

I have frequently seen them throw coals as large as 
black walnuts, and they would fall on lumber, and set things 20 
on fire; this was in the spring of 1867—every day. The 
same trains would pass along with other engineers, an 
there would be no fire; others would run along, and throw
heaps; used to old'engines.

It was an every-day occurrence in the spring and summer 
of 1867, and during the winter of 1866 and 1867, before I  left

I could not answer as to the different engines; some 
engineers would throw more fire from same engine than 
others; fire came from the smokestack. We could see the 30 
fire come from the engine; the coals would fly like hail 
stones, going east, up the grade towards Newark. I  could 
not say there was any difference as to the style of the

An d , b e i n g  c r o s s -e x a m i n e d , s a y s  ;

Ileft the employ of the Morris and Essex railroad com-
pany about the first of April, 1867; they began burning on 
*the first; of March. We were unloading lumber all along 40

J. D. BE] 
Jus.

the road.

engines.
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(luring that month of March; we would follow the train 
three hundred yards, from the station to my lumber yard. 
I  left the depot at half past ten at night; it was ten o’clock 
to 12 o’clock generally before I  left. Freight trains were 
drawn by coal-burners; one left Dover at half-past sis 
o’clock, and got here about eight; I  first noticed this throw-
ing of coal from engines when the coal-burners first came 
on the road, irt 1866.

10 And the State also called John G. Mace, who, being 
sworn, says :

I  reside at Dover, at the rolling mill; I noticed engines 
on the Morris and Essex railroad throwing fire in 1866 
and 1867; in April, 1867,1 was sent on purpose, on the cut 
at end of bridge at Dover, so watch them—to see. I 
noticed trains going west; I  saw them throwing fire ; I 
stood right over them; I  was sent there ninth, tenth and 
eleventh, thirteenth and eighteenth of April, 1867; was there 

20 very often ; it occurred almost every train of coal-burners. 
One piece of coal went out, fully three quarters of an inch 
in length; it flew forty-five feet from the track, on Mr. Mc- 
Farlan’s land. I  was in McFarlan’s employ; the straight 
stack threw most fire; one engine with a straight stack 
threw more than* the others.

I  could not tell why that threw more; I could tell that 
one; it set fire in several places on one occasion; that 
engine passed every other day or so. I do not know that 
this oiie threw larger fire than the others; I  noticed a hole 

60 in the screen of one—quite a large hole; it was full two 
inches or more; it was going west. I  picked up this coal; 
it is three quarters of an inch. Previously to picking it up 
1 had noticed the passing of locomotives.

A N D , BEING CROSS-EXAMINED, SAYS :

The one which threw the most fire was not the one which 
had the hole in i t ; I  saw the hole in the screen when the 
machine was in motion; was directly over it on bridge; it 

¿0 was going a good gait; they generally go fast.
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And the State also called George Richards, who being 
sworn, says:

Stockholders hold a great deal of land along the Ogden 
Mine railroad; there has been some little fire along the 
line of the road; never heard any fault found; we put on 
spark-arresters.

And, being cr oss-examined, says :•

The only engineer that threw the fire was Green ; he 
came in 1867. I  do not know that he is extraordinarily 
careful; the whole responsibility of running the one engine 
is in him.

And the State also called William Totten,- who, being 
sworn, says:

I live in Morristown, and lived there in 1867; I  was 
employed by Major Dalrymple, and Frank Howell, was 
weighmaster and sawyer.
I was watchman of lumber yard and sawmill. About first 

of April, 1867, coal-burners threw out lots of coal all afire 
among the lumlber, from the size of a hazel nut up to a 
small hen’s egg; the general size was that of a black wal-
nut ; some were quite flat, some long—different shapes. 
They fell fifty yards sometimes.

The smallest ones went out, and the larger ones retained 
the fire; this was every night during the month of April. 
From three to five coal-burners went along every night;' 
sometimes every engine would do it, and sometimes not 
more than one in the course of the whole night—one or 
wo in the course of the night. They threw fire towards 
9ov. Randolph’s pretty thick.

And, being cr oss-exami ned, says :

% business is a laborer—at work for different people.

the State also called Albert R. Riggs, who, being 
Sworn, says; ' "  * * "*

10

20

30

40
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I  had interview with officers of the Morris and Essex 
railroad soon after the fires commenced, and through the 
winter and spring. I  spoke to Colonel Berthoud, the 
superintendent; I  complained of their burning the land 
over. He said he did not know that he could help it; that 
they had burned on the Delaware and
Lackawanna railroad, all along, and his farm, one mile and 
a half off; so I  understood him.

I  told him, further, they would have to pay damages; 
10 he said there was not anybody along the road, sued for 

damages. He once said he would be glad to settle with 
me, but could not do it. I  spoke to him that winter and 
spring frequently.

I  spoke likewise to Mr. Yanderpool and Mr. Yan Wago-
ner about the time the depot in our place was burned 
down; I  think it was in February. I do not remember 
what I  said to Colonel Berthoud, but I  called his attention 
to it, and told him they were damaging me largely. I said 
nothing more to Mr. Yanderpool than to Colonel Berthoud 

20 —that they were burning me over, and there must be some 
means taken to prevent it. It was talked about between 
us that they were burning and damaging other people along 
the road.

Colonel Berthoud lived then either at Washington or 
Morristown. Colonel Berthoud was in the habit of going 
to Easton, back and forth, quite frequently; I  do not know 
how often I  saw Mr. Yanderpool about this, during the 
Winter and spring, frequently,

30 An d , bein g  c r o s s -e xam ine d , s a y s  ;

I  think it likely that Colonel Berthoud told me they 
were taking every pains they could to prevent the 
trouble. Once he took me out to show me the
screens. I  think he did tell me they tried to get 
the best men, and make them as careful as possible, 
believe they did try to get the best men ; they were bo 
anxious, and so expressed themselves, to prevent this eV1 
to every possible extent.
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And , be in g  b e -exam ined , s a y s  :

They did not propose to stop running the trains.

The ease was closed.

The counsel of the defendants requested the Court to 
charge the jury acccording to the following propositions : J[0

1st. The Morris & Essex Company being authorized 
to use locomotives, had a lawful right to adopt an-
thracite coal as fuel for them and to use coal burning en-
gines, as well as those constructed for using wood.

2d. If after resolving to use coal burners, they sought to 
obtain the best machinery, and in order thereto resort-
ed to manufacturers of high reputation and ordered ma-
chines of the best character, as for other purposes, so also 20 
for that of preventing the communication of fire from their 
chimneys, they did all, at that stage of affairs which was re-
quired of them by the law in that regard, and they are not 
responsible for such injury as may have arisen from the 
mistake or want of judgment or information of the manu-
facturers.

3d. If, after receiving the engines from the manufactur-
ers, they used ordinary care and diligence to obtain for 
them skilful and prudent drivers, and committed them to ,3Q 
their charge, with directions for care in their management, 
they did their full duty in that respect.

4. If, in actually receiving the engines, they received no-
tice of their throwing fire to a greater extent than common, 
they are nevertheless entitled to continue to use them, and 
free from blame for so doing, provided that they took pains 
to keep them in good condition, enforced care and prudence 
in their drivers and endeavored earnestly and in good 
faith through competent agents to discover the cause why 40 
so much fire was thrown.
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5. If subsequently, the company or its agents endeavored 
to amend the means used for preventing the communica- 
tion of fire, and in good faith made use of such amend-
ments and inventions, they discharged their duty to the 
public, and are free from criminal responsibility. The 
evidence in this cause shows no such case as to call upon 
them to abandon their coal business, either finally or tem-
porarily.

.10 6. If the spark arresters originally used or subsequently
amended are constructed with regard to the adoption of all 
practicable means for preventing the communication of fire 
and in such manner as reasonably to attain that end, ac-
cording to the state of the art at that time, the statute is 
obeyed and the oompany are entitled to use the machines, 
notwithstanding they do not actually attain the end in view 
and notwithstanding there may be then or afterwards a 
better plan than that adopted, which the company did not 
then know, do not believe in and adopt. Whether inven-

20 tions bona fide put in use, do prevent the communication of 
fire or not, is not of legal consequence. The company 
are not ensurers of safety in this particular.

7. If the injuries given in evidence would not have oc-
curred, but for the negligence of engine drivers, or might 
have been avoided by their care, and if the company labored 
to secure such care and did not expressly or impliedly, au-
thorize such negligence the corporation is not criminally 
responsible; They cannot be held guilty of an offence if

30 they honestly endeavored to prevent it.

8. It was the duty of the corporation having received 
intelligence or otherwise having cause to suspect careless-
ness of management on the part of their drivers to en-
deavor to discover the truth and by reprehension and 
watchfulness to prevent it in future ; doing this, they can-
not be held to authorize the negligence of their agents or 
be criminally responsible therefor.

i0  9. This is not a public nuisance although it may injure a 
great many persons.



The Court declined to charge the foregoing propositions, 
farther than is done in and by the charge hereinafter set forth 
to which refusal and to the said charge as it relates to said 
propositions and as it differs therefrom the defendants by 
their counsel excepted and prayed that their exception 
might be sealed and it is sealed accordingly.

The court charged the jury as follows :

The indictment is for a public nuisance from October 1,
1866, to the first Tuesday of May, 1867, in the township of 
Roxbury, and the subject-matter is limited to that time.
It is an indictment against a corporation, not against indi-
viduals, and for which no person can be imprisoned. The 
question is, whether the defendants, as a corporation, can 
be convicted. The form of the indictment has been dis- 0 - 
posed of by the Supreme Court. We take it as we have it 20 
here, and any difficulties about it can be determined here-

The acts constituting the nuisance complained of are, in 
general terms, the unlawful and injurious ejection and 
browing of pieces of fire from the engines upon the prem-

ises of different owners adjoining and near to the railroad, 
an near other property of different owners, and injuring 
and endangering the same, and thereby the state says the 
defendants are guilty of a public nuisance.

ou must deal with the case only so far as the emission 
fern the smokestacks is concerned.
Before speaking of the duties of the company to the 
iic, and the measure of offence that would make a pub- 

c nuisanco, it is well to get the location of the property 
i E » *  ?ffected’ and its character. The railroad runs 

7 / Ury townshiP about eight or ten miles; a
g® Part of i t  t t i v t a n k  o  ______ l ___ • i n

J. D. BEDLE, 
Jus. Sup. Ct. I  SEAL.
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the grade of the road is very steep—Mr. Bassenger says, 
about fifty feet to the mile, for about five miles from BakerV
Mill;

(The evidence of J. B. Bassenger was here referred to as
to curves, grades, &c.)

There are different owners or occupiers of lands, houses 
and premises on or near the railroad, and among them. 

i A Biggs, Segur, King, Search, Babcock, Tice, Schwartz, Burt, 
W  Schuman, Wills, Cooper, Scripture, Brown, Eecum and

Hubert. . . ,
That extent of property, with that variety of owners, is

property that may be affected by such injury and danger 
as are here complained of, so as to become a pnblic nui-
sance. Here is a sufficient public that may be affected 
by the injury and danger complained of, to make a public
nuisance.

The scope of an injury, or the danger of an injury, may 
be sometimes difficult to define, in order to a public nui-
sance, but in this case the court charge you that, the scope 
and character of the'Herritory through which the road 
passes in that township, and the variety of ownerships and 
interests along and near it, are sufficient to constitute pub-
lic rights that may be so affected by the injury or danger 
complained of, as to amount to a public ™lsaDC®, 
railroad running through a section like that owes 
public there a certain common duty—the public along 
line. Now then, what is the duty of the company to the 

30 public, and what are its rights against the public.

1st. Its  B i g h t s .—The company is incorporated for public 
purposes, and has a right to use steam-engnaes on Hh; r , 
with all their necessary attendants and risks, 
tore has authorized that right. This case does no 
on the doctrine of a man so using his own land «  not£  
injure the land of another But, although their right to ̂  
steam-engines is authorized, it is accompanied 
on the part of the company.

40

20
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M. Í t s  Ë ü t i é s .— Those duties aro, in general, to exercísé 

reasonable skill, care and judgment, in the tise of the dan-
gerous agent that they have, so as not to communicate fire 
to the lands adjacent or near to the railroad. If, in the 
exercise of that care, skill and judgment* fire is communi-
cated, they are excusable ; but, if they fail in such exercise 
they may commit a nuisance.

The court refers to the act of 1865 (Nixon’s Dig., 794).
/ : y ' “ io

It is not necessary to say how far that is declaratory of 
the common law ; but' the court charges that the company 
are bound, in the management and use of this dangerous 
element (fire), to exercise all reasonable care, skill and judg-
ment, by all reasonably practicable means, to prevent the 
communication of fire, from their locomotives, to the lands 
and premises adjacent j and the public, for the public good, 
must submit to the necessary consequences of the use of 
engines used with that kind of care, skill and judgment.
The precise quality of skill, care and judgment is relative, 20 
depending on circumstances, the character of the country, 
grades, &c. If reasonable care and skill can prevent the 
communication of fire, it is the duty of the company to 
exercise it. In what then does this reasonable care, skill 
and judgment so far as practicable consist ?

L In procuring proper engines, with proper construction 
with reference to the work to be done, and the protection 
of the adjoining property.

30
2. In procuring proper engineers to run their locomotives, 

and these very engineers must themselves be in the exercise 
of reasonable care, skill and judgment, and the company 
are responsible for their carelessness and want of skill in 
the use of the locomotives. The company cannot get out 
of it by saying, we did our best to get good engineers.
They must get good engineers, and are responsible for their 
want of reasonable care, skill and judgmènt.

3. In seeing that the engines and machinery are in pro- 40
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per 0v<ier, and must reasonably do the^ best to keep them 
so ; and if it is, in your judgment, reasonably necessary, 
in order to keep holes from being in the netting of the 
engines, to overlook them every day, they must do it. 
Whatever means are reasonably practicable, consistent 
with the running of the road, in order to save the neigh-
bors’ lands and property from injury, the company must 
exercise.

X0 They have no business unreasonably to overwork their 
engines at their neighbors’ expense, nor to put improper 
engines there, nor to overload their trains in going up 
grades, at their neighbors’ expense. The company must 
do no unnecessary injury to others. The rule is simple; 
whatever means are reasonably practicable, in the enjoy-
ment of their corporate rights, to save their neighbors’ land 
from injury, they must adopt and use. If they find they 
have improper locomotives, or that endanger their neigh-
bors’ land, they must take them off. If, when they under- 

20 take to use coal-burners, they find that they cannot be used 
without doing more damage than wood-burners, they must 
take them off, unless ifr-is reasonably impracticable to get 
wood, and go back to wood until there is more skill in the 
use of coal. .

Major Bassenger says there is no question but what 
the company could have furnished wood, but it would have 
cost more—no fears of wood running out for engines for 
years to come—and that we never had any difficulty, with 
precaution, in providing an abundance of wood along the 

30 line of the road. The simple fact of putting the coal- 
burners on is not a want of reasonable care; but if the 
company found that they did more damage than wood- 
burners, they were bound to take them off or make them 
equally safe.

Now, on this question of negligence, you have a right to 
judge of it by the circumstances and character of the acts. 
You can say from the general scope of the case, though not 
able to put your finger upon the particular carelessness, 
whether all the acts proved could have occurred in the 

¿0 way, and with the frequency they did, without a wont of 
reasonable care and skill. The faqts are with you.
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If you find the company has been derelict in this care, 
skill and judgment, then there is another feature of the 
case which is necessary in order to convict. If you find 
that, by reason of the neglects of the company under the 
rules laid down, the discharge of fire from the smokestacks 
of the locomotives, on lands adjacent to the railroad, were 
so frequent, habitual and continual, as to generally injure 
the property of persons along the line of the road in that 
township, or generally to endanger that property over and 
above what would result from the exercise of reasonable 
care, skill and judgment, that would make the defendants 
guilty of a public nuisance—otherwise not. The discharges 
of fire must have been by the neglect of the company in 
order to convict.

To so muoh of the charge aforesaid as said that in this 
case the court oharge you that the scope and character of 
the territory through whioh the road passes in that town-
ship, and the variety of ownerships and interests along and 
near it, are sufficient to constitute public rights that may 
be so affected by the injury or danger complained of, as to 
amount to a public nuisance ; a railroad running through 
a section like that owes to the public there a certain 
common duty—-to the public along that line,” defendants 
excepted and prayed that their exception might be sealed, 
and it is sealed accordingly.

To so much of said charge as is in these words, “ In pro-
curing proper engineers to run their locomotives, and these 
Yery engineers must themselves be in the exercise of rea-
sonable care, skill and judgment, and the company are 
responsible for their carelessness and want of skill in the 
use of the locomotjyes, poippuuy cannot get out of it

10

20

30

40
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by'saÿing, we did our best to get good engineers. They 
must get good engineers, and are responsible for their want 
of reasonable care, skill and judgment,” the defendants 
excepted, and prayed that their exception might be sealed 
and it is sealed accordingly.

J. D. BEDLE, j ) 
Jus, S u p . C t. ( L> 8‘ j
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N e w  J e r s e y  C o u r t  o f  E r r o r s  a n d  A p p e a l s ,

Th e  M o r r i s  a n d  E s s e x  R a i l r o a d  
C o m p a n y

vs,

T h e  S t a t e  o f  N e w  J e r s e y .

20
Assignment of Errors,

Afterwards, to-wit at the term of June in the year of our 
Lord eighteen hundred and seventy-two, before the Court 
of Errors and Appeals, came the said the Morris, and Essex 
railroad company, by Jacob Yanatta, their attorney, and qq 
say;

1. That in the record and proceedings aforesaid, and also 
nr giving the judgment aforesaid, there is manifest error in 
this, for that by the record and proceedings aforesaid it 
appears that the judgment aforesaid, upon the indictment, 
plea and proceedings aforesaid, is given for the State of 
New Jersey, and against the said the Morris and Essex 
railroad company, when, according to the law of this state, 
the said judgment ought to have been given for the said ¿q



|he Morris and Essex railroad company, and against the 
j§taj;e of New Jersey; therefore in this there is manifest 
error.

g. There is also error in this, for that it does not appear 
hy the said indictment, contained in the record aforesaid, 
that the said the Morris and Essex railroad company had 
done any act for the doing of which, or omitted to do any 
apt, the not doing of which constituted a public nuisance

j q  or injury, for whioh an indictment wonld or will lie; there-
fore, in this there is manifest error-

3. There is alsq error in this, for that the said indictment 
is indefinite and uncertain, and does not apprise or inform 
the said the Morris and Essex railroad company, with suph 
reasonable or sufficient certainty, of the names, numbers 
or'other description of the locomotive engines referred to 
in the said indictment, as to enable the said company to 
know whioh of their said engines were meant or referred to

2Q, in and by the said indictment, nor whether the alleged 
faults of the said locomotive engines, whereof complaint is 
made in and by the said indictment, were faults or defects 
in the construction thereof, or in the plans or construction 
of the means and devices connected with said locomotive 
engines, to prevent the communication of fire therefrom, or in 
the use, by the servants of said company, of the said loco-
motive engines, so as to enable said company to defend 
themselves against the charges contained in said indict-
ment. . Therefore, in this there is manifest error.

so / .
4. There is also error in this, for that the said indictment 

is indefinite and uncertain, and does not apprise or inform 
the said the Morris and Essex railroad company, with such 
reasonable or sufficient certainty, of the location of the 
location of the wood land, sprout land and fences, 
which, in and by the said indictment, are alleged to have 
been injured; nor of the location of the houses, barns, sh 
and buildings, and fields of grain and grass, which, in 
by the said indictment, are alleged to have been grea J

40 endangered, as to enable the said company to traverse an
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defend said allegations of injury and danger. Therefore, 
in this there is manifest error.

5. There is also error in this, for that it is not averred 
in or by the said indictment, that the said the Morris and 
Essex railroad company were guilty of any negligence 
whatsoever in respect of the said locomotive engines, in the 
said indictment mentioned, nor in respect of the use of 
the said locomotive engines on or along the said railroad. 
Therefore, in this there is manifest error.

6. There is also error in this, for that it is not charged or ^  
averred in or by the said indictment, that the said the 
Morris and Essex railroad company, in respect of the said 
locomotive engines in the said indictment mentioned, did
not take and use all practicable means to prevent the 
communication of fire from the said locomotive engines in 
passing along or being upon the said railroad, to any prop-
erty of whatever description, of any owner or occupant of 
any land adjacent or near to said railroad.

20It There is also error in this, for that it appears by the 
first one of the said bills of exceptions, that the said justice 
of the Supreme Court before whom the said trial was had} 
when the evidence for the prosecution was rested, refused, 
when requested by said the Morris and Essex railroad 
company to direct the jury, on the case then made, to 
render a verdict of acquittal, when, according to the law of 
this state, the said justice should have directed the said 
jury, upon the case then made, to render a verdict of not 
guilty. Therefore, in this refusal there is manifest error. gQ

8. There is also error in this, for that it appears by tho 
second, third, fourth, fifth and sixth ones of the said bills, 
of exceptions, that the said justice of the Supreme Court, 
before whom the said trial was had, notwithstanding the 
objection of the said the Morris and Essex railroad com-
ply, admitted evidence, offered by the prosecutor, which 
was not relevant or material to the issue then being tried, 
did not relate to the place in question, and was not rebut- 
lD8 to the evidence which had been offered by the said the ¿q
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Morris atid Essex railroad company in their defence, when, 
according to the law of this state, the said evidence ought 
to have been rejected and excluded. Therefore, in this 
there is manifest error.

9. There is also error in this, for that it appears by the 
seventh one of the said bills of exception, together with the 
charge of the said justice to the jury, that the said justice 
of the Supreme Court, before whom the said trial was had,

j a  refused, when requested by the Morris and Essex railroad 
company, to charge the said jury that the said company, 
being authorized to use locomotives, had a lawful right to 
adopt anthracite coal as fuel for said engines, and to use 
coal-burning engines as well as those constructed for using 
wood, when? according to the law of this state, the said 
justice should have so charged. Therefore, in this there is 
manifest error.

10. There is also error in this, for that it appears by the 
20 seventh one of the said bills of exceptions, together with

the said charge of the said justice to said jury, that the 
said justice before wham the said trial was had, although 
requested so to do by the said railroad company, refused 
to charge the said jury that if the said company, after 
resolving to use coal-burners, sought to obtain the best 
machinery, and, in order thereto, resorted to manufacturers 
of high reputation, and ordered machines of the best char-
acter, as for other purposes so also for that of preventing 
the communication of fire from their engine chimneys, they 

30 did all, at that stage of affairs, which was required of them 
by the law in that regard, and that they are not responsible 
for such injury as may have arisen from the mistakes, or 
want of judgment or information of the manufacturers, 
when, according to the law of this state the said justice 
should have so charged. Therefore, in this there is mani-
fest error.

11. There is also error in this, for that it appears by the 
seventh one of the said bills of exceptions, together with the

40 said charge of the said justice to said jury, that the sai
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justice, before whom the said trial was had, although 
requested so to do by the said the Morris and Essex rail-
road company, refused to charge the said, jury that if the 
said company, after receiving the said locomotive engines 
from the manufacturers thereof, used ordinary care and 
diligence to obtain for them skillful and prudent drivers, 
and committed them to their charge, with directions for 
care in their management, they did their full cluty in that 
respect, when, according to the law of this state, the said 
justice should have so charged. Therefore, in this there is jo 
manifest error.

12. There is also error in this, for that it appears by the 
seventh one of the said bills of exceptions, together with 
the said charge of the said justice, that the said justice, 
refused, when requested by the Morris and Essex railroad 
company, to charge that if said company, in Actually 
receiving the said engines, received notice of their throwing 
fire to a greater extent than common, the said company 
were, neverthelesss, entitled to continue to use them, and 20  
were free from blame for so doing, provided they took pains
to keep them in good condition, enforced care and prudence 
in their drivers, and endeavored earnestly and in good faith, 
through competent agents, to discover the cause why so 
much fire was thrown, and if subsequently the said com-
pany, or its agents, endeavored to amend the means used 
for preventing the communication of fire, and in good faith 
made use of such amendments and inventions, they dis= 
charged their duty to the public, and are free from criminal 
responsibility, and that the evidence in this case shows no $$ 
such case as to call upon the said company to abandon 
their coal business, either finally or temporarily, when, 
according to the law of this state, the said justice should 
have so charged. Therefore, in this there is manifest 
error.

13. There is also error in this, for that it appears 
by the seventh one of the said bills of exception, together 
With the said charge of the said justice, that the said 
justice, when requested by the said railroad company 40
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Refused to charge the said jury that if the spark-arresters 
originally used, or subsequently amended, are constructed 
with regard to the adoption of all practicable means for 
preventing the communication of fire, and in such manner 
as reasonably to attain that end, aéèording' to the state of 
the art at that time, the statute' is obeyed, and the com-
pany are entitled to use machines, notwithstanding they do 
not actually attain the end in view, and notwithstanding 
there may be then, or afterwards, a better plan than that 

10  ̂adopted, which the company did not then know, do not 
believe in ahd adopt. Whether inventions, bona fide put in 
use, do prevent the communication of fire, or not, is not of 
legal consequence. The company are not insurers of safety 
in this particular, when, according to the law of this stale, 
the said justice should have so charged, therefore, in this 
there is manifest error.

14. There is also error in this, for that it appears by the 
seventh one of the said bills of exception taken in con-

20 nec.tion with the said charge of the said justice to the said 
jury, that the said justice when requested so to do by the 
said the Morris & Essex Bailroad Company, refused to 
charge the said jury that if the injuries given in evidence 
could not have occurred, but for the negligence of engine 
drivers, or might have been avoided by their care, if the 
company labored to secure such care and did not expressly 
or impliedly authorize such negligence, the corporation is 
not criminally responsible. They cannot be held guilty of 
an offence if they honestly endeavor to prevent it, when, 

30 according to the law of this State the said justice should so 
have charged the said jury, therefore, in this, there is man* 
ifest error.

15. There is àiso erroï in this, for that it appears 
by the seventh one of the said bills of exception taken 
in connection with the said charge of the said justice to the 
said jury, that the said justice when requested by the Mor-
ris & Essex Bailroad Company so to do, refused to charge 
the said jury that it was thé duty of the corporation, havi

40 ing received intelligence, or otherwise having cause to sus-
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peet carelessness of management on the part of their drivers 
to endeavor to discover truth and by reprehension and 
watchfulness to prevent it in future; doing this, they can 
not be held to authorize the negligence of their agents, or 
be criminally responsible therefor, when, according to the 
law of this State the said justice should have so charged 
{be said jury. Therefore, in this, there is manifest error.

10. There is error also in this for that it appears by the 
seventh one of the said bills of exceptions taken in con- 
nection with the said charge of the said justice to said jury, 
that said justice, when requested so to do by the said the 
Morris & Essex Eailroad Company, refused to charge the 
said jury that this is not a public nuisance although it may 
injure a great many persons, when according to the law of 
this State the said justice should have so ph^rged the said 
ipry. Therefore, in this, there is manifest error,

17. There is error also in this for that it appears by the 
eighth one of the said bills of exceptions taken in connec- gQ 
tion with said charge of said justice that the said justice
did oharge the said jury that “ in this case the court charge 
you that the scope and character of the territory through 
which the road passes in that township and the variety of 
ownerships and interests along and near it, are sufficient to 
constitute public rights that may be so affected by the in-
jury, or danger complained of as to amount to a public 
nuisance—a railroad running through a section like that 
owes to the public there a certain common duty—the pub-
lic along that line ”—when the matter so charged was and 30 
is contrary to the law of this State, therefore, in this, there 
is manifest error.

18. There is error also in this for that it appears by the 
ninth one of the said bills of exceptions that the said jus-
tice did charge the said jury that “ in procuring proper en-
gineers to run their locomotives and these very engineers 
must themselves be in the exercise of reasonable care, skill 
ftnd judgment, and the company are responsible for their 
carelessness and want of skill in the use of the locomotives. 40
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The company can not get out of it by saying we flid oui 
best to get good engineers. They muse get good engineers 
p,nd are responsible for their want of reasonable care, skill 
find judgment,” when according' to the law of this State, 
the matter so charged was and is erroneous in law, and in. 
jurious to the said the Morris and Essex Railroad Com. 
pany, therefore, in this, there was manifest error.

And the said the Morris and Essex Railroad Company 
*jk prays that the judgment aforesaid, for the errors aforesaid 

and for other errors being and appearing in the said record 
and proceedings may be reversed, annulled and held utter? 
by for nothing and that the State of New Jersey may re-
join to those errors.

JACOB YANATTA,
Attorney of the ]\forris and IJssex Railroad Company

20
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N e w  J e r s e y  C o u r t  o f  E r r o r s  a n d  A r r e a r s ,

Th e  M o r r i s  a n d  E s s e x  R a i l r o a d  
C o m p a n y

V8,

T h e  S t a t e  o f  N e w  J e r s e y . ,

Joinder in E rror.
gO

And hereupon the said The State of New Jersey, by Ah 
fred Mills, the Prosecutor of the Pleas, comes and says that 
there is no error either in the record or proceedings afore* 
said, or in giving the judgment aforesaid j and prays that the 
Court here may proceed to examine as well the record and 
proceedings aforesaid, as the matters aforesaid assigned for 
error, and that the judgment aforesaid, in manner aforesaid qq  
given may in all things be affirmed.

A L F R E D  M I L L S ,
Prosecutor of the Pleas.

40


