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Sum m ons 1

Th e  St a t e  of  N e w  Jerse y, t o M A R G A R E T  D A L Y .
Y o u  are sum m oned to answ er 
the annexed com plaint o f  
A n n ie  M . C o n aw ay in an action 

[ S E A L ]  at law  in the Suprem e C ou rt,
w herein the said A n n ie  M . 
C o n aw a y dem ands o f  you  the 
possession o f  an equal, undi-

vided o n e-fou rth  part o f  a tract o f  land, w ith  appurte- 1 0  
nances, situate in the C ity  o f  A tla n tic  C ity , in the C ou n ty  
o f  A tlan tic  and State o f  N ew  Jersey, m ore p articu larly  
described in the said com plaint.

A n d  take notice, unless you  file you r answ er to said 
com plaint w ith  the C lerk  o f  the Suprem e C ou rt, at 
Trenton, w ith in  tw en ty  days a fte r  service upon you  o f  
this w rit, and o f  the annexed com plaint, ju d gm en t w ill 
be entered against you  and you  w ill be turned out o f  the 
possession o f  said land. 2 0

W it ne s s , W il l ia m S. Gumme r e , Esq ., C h ie f Justice 
o f the Suprem e C ou rt at T ren to n , the tw enty-nin th  day 
o f F eb ru ary , nineteen hundred and tw enty-eight.

Rober t  J. Ta it  Pa u l ,
A ttorney .

Edwar d  J. Ke l l e h e r ,
Clerk.

3 0



2 In  E jectm en t— Com plaint

N E W  J E R S E Y  S U P R E M E  C O U R T  

A t l a nt ic  Co unt y

In E j e c t me nt . 
C O M P L A I N T .

T h e plantiff, A n n ie  M . C on aw ay, resid in g in the C ity  
o f  N ew  Y o r k  and State o f  N ew  Y o rk , dem ands o f the 
defendant, M arg aret D aly, herein, the possession o f an 
equal on e-fou rth  part o f  a tract o f  land or prem ises, with 

¿ 0  appurtenances, situate in the C ity  o f  A tlan tic  C ity , in 
the C ou n ty  o f  A tlan tic  and State o f  N ew  Jersey, more 
particularly described as fo llo w s :

B E G I N N I N G  at a point in the N o rth erly  line o f 
B altic A ven u e, w here the W esterly  curb line o f K en -
tu cky A ven u e intersects the sam e; thence running 
W estw a rd ly  a lon g  the N o rth erly  line o f  Baltic 
A ven u e, seven ty-six  (7 6 )  feet to the E asterly  corner 
o f  a lot conveyed by the said Schaffer to  one W in d e r ; 

3 0  thence N o rth w a rd ly  at righ t angles to B altic A venue, 
e igh ty  (80 ) feet to a point; thence E astw a rd ly  along 
a line parallel w ith  B altic A ven u e, seven ty-six  (7 6 ) 
feet to  the curb line in K en tu ck y  A v e n u e ; thence 
S o u th w ard ly  alon g the same, e ig h ty  (8 0 ) feet to 
the point o f  beginning.

A n d  the p laintiff says that her righ t to the possession

A nn ie  M. Co na w a y ,

P la in tiff,

10

Margar et  Da l y ,

Defendant.



In  E jectm en t— Com plaint 3

o f the sam e accrued on the third  day o f  January, 1906, 
and that her r ig h t o f  possession has continued thereon 
down to date and the defendant w ro n g fu lly  deprives the 
plaintiff o f  her possession th ereof, the plaintiff h avin g  
been a m inor under the age o f  tw enty-one years at the 
time her rig h t o f  possession accrued thereto, to her dam -
ages in the sum  o f  ten thousand dollars ($10,000.00), 
and also fo r  the sum o f  ten thousand dollars ($10,000.00) 
fo r mesne profits and dam ages.

Rober t  J. Ta it  Pa u l ,
A ttorn ey  f o r  the P la in tiff.

20

3 0



4 Answ er

N E W  J E R S E Y  S U P R E M E  C O U R T  

A t l a nt ic  Co unt y

A nn ie  M. Co na w a y , \

1 0  Plaintiff-, I

vs. )

Marg ar et  Da l y , \

Defendant. /

In  E j e c t me nt . 
A N S W E R .

T h e answ er o f  M arg aret D aly , o f  the C ity  o f  A tlan tic 
C ity , C ou n ty  o f  A tlan tic  and State o f  N ew  Jersey, iv  
the com plaint o f  plaintiff, A n n ie  M . C o n a w a y :

T h is  defendant, a n sw erin g  p la in tiff’s com plaint, says 
that she denies all o f  the allegations o f  the plaintiff’s 
com plaint.

B y  w a y  o f  defense, this defendant s a y s :

F ir st  De f e ns e :

She is the ow ner o f  the prem ises described in the 
p la in tiff’s com plaint, b y  v irtu e  o f  a good and sufficient 
conveyance*in the law  th erefo r m ade to  her b y  the Phila- 
delphia B rew in g  C om pany on July 18, 1907, w hich  deed 

^  is recorded in the C le rk ’s o ffice  o f A tlan tic  C ounty, N ew  
Jersey, in B o o k  862 o f  Deeds, page 452.

Secon d  De f e ns e :

P la in tiff is barred fro m  h av in g  and m aintain in g the 
above suit again st her b y  reason o f  the fact that this 
defendant and her predecessors in title have had open,



Answ er

notorious and continued possession of the premises de-
scribed in plaintiff’s complaint for more than twenty 
years last past and by reason of the provisions of Section 
17 of an Act of the Legislature of the State of New 
Jersey, entitled, “An Act for the Limitation of Actions” 
(Compiled Statutes of New Jersey, Volume 3, beginning 
at page 3162), together with the supplements thereto and 
amendments thereof.

T h ir d  De f e n s e : 10

Plaintiff is barred from having and maintaining her 
said suit because the defendant and her predecessors in 
title have had more than thirty years actual possession of 
the lands and premises described in the plaintiff’s com-
plaint, uninterruptedly continued for that length of time, 
which possession was obtained by a fair bona fide pur-
chase of such lands and premises of persons in actual 
possession thereof and supposed to have legal right and 
title thereto and by reason of the provisions of Section 20 
29 of an Act of the Legislature of the State of New 
Jersey, entitled, “An Act for the Limitation of Suits 
Respecting Titles to Land,” as found in Volume 3, Com-
piled Statutes of New Jersey, at page 3172, and the sup-
plements thereto and amendments thereof.

Fo ur t h  De f e n s e :

This defendant and her predecessors in title and to, 
whose rights she has succeeded for the said lands and 
premises erected and made all of the improvements now 
and heretofore upon the lands described in the complaint 
and the plaintiff has no interest in said buildings or said 
lands or any right of possession thereof or any part 
thereof.

30



6 Answer

F i f t h  De f e n s e :

A proceeding in partition is now pending and unde-
termined in the Court of Chancery, in New Jersey, in 
which proceeding the said Annie Conaway is complainant 
and Margaret Daly is defendant and no order has been 
made by the Court of Chancery, permitting the institution 
and maintenance of this ejectment proceeding.

10 Six t h  De f e n s e :

Plaintiff is barred from having and maintaining her 
said suit because the defendant and her predecessors in 
title have had more than thirty years actual possession of 
the lands and premises described in plaintiff’s complaint, 
uninterruptedly continued by defendant and her predeces-
sors in title by occupancy and lawful conveyances and by 
reason of the provisions of Section 1 of an Act entitled, 

_ “An Act to Amend an Act entitled ‘An Act for the Limi- 
tation of Suits Respecting Titles to Land’ (Revision of 
1877, page 598),” approved March 11, 1922, as found 
in Pamphlet Laws of 1922, page 315.

N o t ic e  :

30

Defendant hereby gives notice to the plaintiff that upon 
the trial of this cause, she w|ill move to dismiss the sum-
mons and strike out the complaint upon the following 
grounds:

1. That the summons does not describe the premises 
possession of which is demanded as required by law.

2. That the plaintiff’s suit is for possession of an un-
divided one-fourth part of premises described in the com-
plaint, which description is vague, indefinite and uncer-



Answ er 7

tain and is not sufficiently specific upon which to base a 
suit in ejectment.

Babc o c k  & Ch a mpio n ,
A ttorn eys  f o r  Defendant.

10

20



Reply8

NEW JERSEY SUPREME COURT 
A t l a n t ic  Co u n t y

A n n ie  M. Co n a w a y , \
Pla in tiff, J a ,\ A c t io n  a t  L a w .

vs. \ I n  E j e c t me n t .

10 M ar g ar e t  Da l y , \ REPLY.
D efen d a n t. ]

The Plaintiff, Annie M. Conaway, by way of reply 
says that:

1. Plaintiff denies the allegations of paragraph of the 
First Defense.

2. Plaintiff denies the allegations of paragraph of the 
2Q Second Defense.

3. Plaintiff denies the allegations of paragraph of the 
Third Defense.

4. Plaintiff denies the allegations of paragraph of the 
Fourth Defense.

Ro be rt  J. T a it  Pa u l ,
A ttorn ey  f o r  the P la in tiff.

30



Testim ony— L ou is  A . Repetto— D irec t '0

N E W  J E R S E Y  S U P R E M E  C O U R T  
A t l a n t ic  Co u n t y

A n n ie  M. Co n a w a y ,
Plaintiff,

vs.

Mar g ar e t  Da l y ,
Defendant.

A c t io n  a t  L a w . 10

A ppe ar anc e s  :

Robe rt  J. T. Pa u l , Esq ., for the plaintiff.
Babc o c k  and  Ch a mpio n , Esq s., for the defendant.

---------- 20
The above entitled case was tried November SO, 1928, 

before H o no r ab l e  W i l l ia m  F r a n k  So o y, Judge, and a 
jury.

Mr . P a u l  opened the p la in tiff’s case to the jury.
Mr . Babc o c k  opened the defendant’s case to the jury.

T E S T I M O N Y
O f)

Louis A. R e pe t t o , called as a witness on behalf of OKJ 

the plaintiff, being sworn, was examined and testified as 
follows:

D ir e c t  Ex a m in a t io n .
By Mr . P a u l :

Q . M r. R epetto, w hat is yo u r profession ?



10 L ou is  A . Repetto— D irec t

A . M em ber o f  the N ew  Jersey B ar, residing in A tla n -
tic C ity.

Q . D o  you  hold any office o f  public trust in the County 
o f  A tlan tic?

A . I do.
Q . W h a t office is that?
A . P ro secu tor o f  the P leas, A tlan tic  C ounty.
Q . H o w  old are you, s ir?

’ A . I am  s ix t y ; past s ix ty  years old.
10 Q . H a ve  you  in yo u r lifetim e ever know n the fam ily 

o f  John G. and E m m a L . S ch a efer?
A . I did.
Q . D id  you  kn ow  them  at the tim e that their daughter 

A n n a  M . S ch aefer w as liv in g  at their hom e?
Mr . Ba b c o c k : I object to  that. T h a t pre-supposes 

there w as such a relative.
Mr . P a u l  : I will withdraw the question.
O . H o w  m any children w ere there in the Schaefer 

fam ily  so fa r  as you  kn o w ?
20  Mr . Ba b c o c k : I object. I f  this w itness is offered 

fo r  the purpose o f  pedigree that is not the w a y  to prove 
it.

T h e  Co u r t  : I think this w itness has a righ t to  testify , 
how ever, o f  his ow n know ledge as to children o f  the 
S ch a efers; has he not?

Mr . Ba bc o c k  : H o w  could he kn ow  the relationship 
o f  one person to  another, except b y  hearsay or b y  reputa-
tion, unless he w as present wjhen th ey  w ere bo rn ? T h at 
is the reason I say  that is not the w a y  to  prove it. T he

3 0  C ou rt o f  E rro rs  and A ppeals has laid dow n the w a y  for 
that kind o f  p ro o f being offered.

T h e  Co u r t : I w ill perm it it and allow  yo u  an ex- 
ceptain, M r. Babcock.

M r . B a bc o c k  : E xception.
Mr . P a u l : I f  yo u r H o n o r please, this w itness is 

o fferin g  testim ony as to personal know ledge o f  a certain 
fact. H e can te s tify  as to the existence o f  a certain



Louis A. Re petto— Cross 11

fam ily nam ed Sch aefer and he can te s tify  to the fact 
that there w ere so m any in that fam ily  con sistin g  o f  a 
father and m other and so forth . I think it is apparent to 
your H o n o r that even a relative w ou ld  be in the same 
position as this w itness w ou ld  be as to h avin g  know ledge. 
Y o u  have no— in you r ow n  fam ily  you have no k n o w l-
edge as to the physical b irth  o f  a child to  a large extent, 
and yet you  kn ow  that he is a m em ber o f  yo u r fam ily  ; 
and certain ly the testim ony in this case is ju st the same. 
H e is te s tify in g  to his ow n know ledge, not as to  w hat 
someone has told him , but as to the fam ily  as it w as 
held out to  him , as to his association w ith  them , and cer-
tainly there is noth ing sounder or better than that testi-
m ony w ould be because it is first hand inform ation. A  
declaration o f  itself w ould  be a second-handed in fo rm a -
tion, w hich is w hat the C ou rt o f  E rro rs  refers  to.

Q . (R epeated  by the stenographer.) H o w  m any 
children w ere there in the Sch aefer fam ily  so fa r  as you  
know  ?.

A . F ou r.
Q . A n d  w hat w ere their nam es?
M r . Ba bc o c k  : I  ask  an ex ce p tio n  to  all this.
T h e  Co u r t : Y e s.
M r . B a bc o c k  : M a y  I ask  th is q u estio n  as to  h o w  he  

k n o w s ?

Cr o ss -e x a m in a t io n . • • :-
B y  Mr . B a bc o c k  :

Q . Is you r know ledge based on w hat you  have been 
inform ed?

A . N o, s ir ;  by personal contact w ith  the fam ily.
Q . A n d  w hat they have told y o u ?
A . W h a t do you  m ean by told m e? M em bers o f  the 

fam ily  ?
Q . Y o u  w ere not present w hen the various m em bers 

o f  the fam ily  w ere b o rn ; w ere yo u ?



12 Louis A. Repetto— Cross

A ; I w as not.
Q . A n d  you  got you r in fo rm atio n  from  som eone?
A . O n ly  b y  association w ith  the fa m ily ; that is all.
Q . T h a t is, you  have no personal know ledge about it?
A . N o , because they w ere all— *
Q . N ever m ind about the because. Y o u  have not, you 

say?
A . N o.
T h e  Co u r t : Y o u r  know ledge is based on yo u r per- 

1 0  sonal association w ith  the entire fa m ily ?
T h e  W i t n e s s : Y e s , sir-— not w ith  the entire fam ily; 

w ith the daughter and W illia m  J. Sch aefer and a fte r-
w ards I m et G eorge Sch aefer and M rs. M o o re; C ather-
ine M oore. I m et the tw o latter a fte r  the death o f  the 
father John G. S c h a e fe r ; but the tw o prior ones—

T h e  Co u r t : W ell, the daughter is M argaret. Y o u  
say 1 he daughter and M rs. M oore.

T h e  W i t n e s s : M rs. M oore w as a daughter, too.
T h e  Co u r t : W h o  w as the other p a rty?

20 T h e  W i t n e s s : The other was Mrs. Conaway.
T h e  Co u r t  : A n d  you  knew  them  prior to the death 

o f  the m other and the fath er?
T h e  W i t n e s s : O h, y es; that is, M rs. C o n aw a y and 

W illia m  J. Sch aefer I knew  prior to the death o f  the 
m other and the father.

Mr . Ba b c o c k : No w  we renew our objection that the 
testimony is incompetent and improper and it also amounts 
to hearsay.

T h e  Co u r t  : I am rather in doubt about the testimony 
3 0  as it stands now.

Mr . Ba b c o c k : Y o u r  H on or rem em bers w e have to 
be technical in a case o f  this kind. I don’t w ant to be 
captious but the case requires it.

Mr . P a u l  : I will withdraw that question.
Q . M r. R epetto, w ere you  acquainted w ith  M r. John G. 

Sch aefer and E m m a L . Schaefer, his w ife ?
A . Y e s .
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Q . H o w  lo n g  have y o u  know n them ?
A . I ju d g e  since 1882 or 18 8 3; som ew heres alon g 

th ere ; probably 1882.
Q . A n d  w hat w as the extent o f  y o u r  know ledge o f  

them  ?
A . I w as associated w ith  John G. Sch aefer relig io u sly , 

p o litically  and socially, and in fire com pany m atters.
Q . A n d  h ow  lo n g  did that association continue?
A . U n til he w ent to C a lifo rn ia . I don’t rem em ber 

w h at date. 10
Q . O f  you r ow n know ledge do you  kn ow  w hether or 

n o t there w as a daughter in the Sch aefer fam ily  by the 
nam e o f  A n n a  M arie?

A . Y e s .
Mr . Ba bc o c k  : I object on the same ground and move 

the answer be stricken.
T h e  Co u r t  : I w jll let that answ er stand. H e says he 

does kn ow  w hether there w as or w as not.
Q . D o  y o u  know  w hether or not the daughter A n n ie  

M a rie  Sch aefer m arried? 2 0
A . Y e s .
Q . W h o m  did she m arry?
A . H a rry  C on aw ay.
M r . B a bc o c k  : I o b ject, i f  y o u r  H o n o r  please.
T h e  Co u r t  : Y o u  object to  the testim ony as to w hom  

she m arried?
M r . B a b c o c k : Y e s .
T h e  Co u r t  : I w ill perm it you  to cross-exam ine and 

find out w hat his know ledge is on that subject.
Mr . B a bc o c k  : T h ere is no testim ony so fa r  that 2 0  

there ever w;as any such daughter. H e says he only 
know s w hether or not there w as one. N o w , i f  he w ere 
asked the other questions then o f  course w e w ou ld  object 
and w e w ould be right up against the same th in g  w e w ere 
before.

T h e  Co u r t : T h ere is no testim ony yet. A ll  he says 
is that he know s w hether there w as or w as not a daugh-



14r Louis A. Repetto—Re-direct

ter b y  the nam e o f  A n n a  M a rie .
M r . Pa u l  : I will withdraw the pending question.
Q . (R epeated  b y  the sten ographer.) O f  yo u r ow n  

know ledge do y o u  kn ow  w hether or not there w as a  
daughter in the S ch aefer fam ily  by the nam e o f  A n n a  
M arie  ?

A . (R epeated  by th e stenographer.) Y e s .
T h e  Co u r t : T h is  case deals entirely w ith  declara-

tions. (R e fe rr in g  to case in the C o u rt o f  E rro rs  and 
10 A ppeals cited by M r. B ab cock .) It does not deal w ith  

the question as to w hether or not a person can te s tify  as 
to m arital relations, fo r  instance, that m a y  have existed 
or as to  fam ily  relations that m ay have existed, fro m  
their ow n  know ledge independently o f  declarations m ade 
by either the parent or the child. T h is  deals entirely w ith  
the question o f  how  fa r  they can te s tify  as to declara-
tions m ade by either a parent or a child, etc., in order to  
show  that relationship.

N o w , then, is there an yth in g that yo u  kn ow  o f  that 
2 0  holds that a person w ho has been associated w ith  a fam -

ily  fro m  1882 or w henever it w as, relig iously, politically, 
socially and as a firem an, cannot te s tify  as to  his obser-
vation  o f  the fam ily  relation?

M r . Babc o c k  : In the case of an adopted child it 
may be spoken of as a child. A person observing the 
association, even as a fireman and in all these other capaci-
ties, might even believe, and honestly believe, that that 
adopted child was a real child; but that would be a very 
dangerous course to permit in court to prove relationship: 

3 0  and as far as marriage is concerned, as I recall the cases, 
our courts have held that you cannot prove marriage in 
that way.

T h e  Co u r t : W e ll, y o u  can  b y  repute.
M r . Ba b c o c k : I do not th in k  so. Y o u  cannot in 

divorce cases, anyhow .
T h e  Co u r t : A ssu m in g  that back in 1889 there w ere 

no records o f  birth  at all, no B ureau o f  V ita l Statistics,
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and assuming also that the family was not very religious 
and did not have a family Bible, how would you prove 
the parentage of a child?

M r . Babc o c k  : By those who know, or by declarations 
which come within the decision of the Court of Errors 
and Appeals.

T h e  Co u r t : N o w , if there were no declarations at 
all that wpuld bring it within that rule, how are you 
going to prove it except by a person who has associated 
with the family and has observed the relationship exist- 10  
ing between them; the father calling her “Daughter,” or 
whatever it may have been? What other possible mode 
of proof is there?

M r . Ba b c o c k : It is possible you may be in such a 
situation where you could not make the proof. That hap-
pens in many kinds of cases. But, as I understand the 
rule, it is that hearsay testimony is admissible to prove 
parentage, but only in the manner which that case points 
out; or, if you don’t have that, then you must prove it by 
someone who knows. 2 0

T h e  Co u r t : Well, this is a good time to adjourn 
until tomorrow at ten o’clock.

(Recess to ten o’clock the following morning.)

P L A IN T IF F ’S TESTIM O N Y.

Louis R e pe t t o , already sworn.
B y  M r . Pa u l : 3 0

Q. Did you have anything to do with the handling of 
the estate of John G. Schaffer?

A. Yes.
M r . Pa u l  : I would like at this time to offer in evi-

dence, certified copy of petition for Letters of Adminis-
tration in the matter of the estate of John G. Schaffer,
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under the seal of the Clerk of the Surrogate’s Court
M r . Babc o c k  : Do you mean for admission ?
T h e  Co u r t : For what purpose is it offered?
Mr . Pa u l : T o  show a declaration in writing by Mr. 

Schaffer as to the estate of John G. Schaffer and also 
to show the death of Mr. Schaffer. I  am referring to 
Wm. J. Schaffer’s declaration, the son of John G. Schaf-
fer, sworn to, and therefore admissible as evidence, being 
a certified copy under the hand and seal of the Clerk of 

10 that Court, of the petition of William J. Schaffer, a son 
of John G. Schaffer,—

T h e  Co u r t : — and Emma L. Schaffer?
Mr . Pa u l  : Yes.
T h e  Co u r t : Why is not that admissible?
M r . Babc o c k  : It is only part of the record. The 

fact is, I believe, that Mr. John G. Schaffer made a wilf 
and this sort of proceeding goes to the naming of persons 
who are beneficiaries under that will.

He left a will and he is a beneficiary under the will. Is 
2 0  that correct?

M r . Pa u l  : I think that is correct.
T h e  Co ur t  : I understand that this paper is a petition 

for probate and that in that petition he sets out the 
various relatives of the deceased, and among them is a 
daughter by the name of Emma or Mamie.

M r . Pa u l  : The petition for probate sets up among 
other things the name of Anna Conaway, a granddaugh-
ter. The petition is sworn to by William J. Schaffer, a

Q0 S°n* ’ ......................................T h e  Co ur t  : I think it admissible. I will admit it.
(Exception allowed to defendant.)

M r . Pa u l :

Q. Were you personally acquainted with* William J. 
Schaffer, the executor of this estate?

A. I was.
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Q . Is W illia m  J. Schaffer now  liv in g ?
A . H e is not.
Q . W h en  did he die?
A . I don’t ju st recall; probably s ix  or seven years ago.

T h e date, I don’t kn ow  that.
Q . A t  any tim e did or did not W illia m  J. Schaffer 

m ake any statem ents to you  concerning the relationship 
o f  A n n a  C on aw ay, the p laintiff in this suit, to John G. 
Schaffer, and E m m a L . Schaffer and to h im self?

A . Y e s . 1 0
Q . D o  you  recall the specific tim e w hen som e o f  these 

declarations w ere m ade, or about w hat tim e?
A . A t  the tim e o f  the settlem ent o f  the estate o f  John 

G. Schaffer.
Q . W h a t w ere those declarations?
A . T h a t A n n a  C o n aw a y w as the daughter— or niece o f 

W illiam  J. Schaffer.
Q . A t  that tim e w ere there an y other persons inter-

ested in this settlem ent?
A .  T h e r e  w ere. 2 0
Q . W h o  w ere th ey?
A . A  brother b y  the nam e o f  G eorge S c h a ffe r ; and a 

sister o f  W illia m  J. S ch affer b y  the nam e o f  C aroline 
M oore and A n n a  C on aw ay, a daughter o f  a deceased 
daughter.

Q . A n d  W illia m  J. Schaffer w as also interested?
A . W illia m  J. Schaffer, yes.
Q . W e re  there any statem ents by W illia m  J. Schaffer 

as to the relationship o f  G eorge Schaffer, W illia m  J. 
Schaffer and C arolin e M o o re?  . 2 0

A . Y e s .
Q . W h a t w ere th ey?
A . T h a t G eorge Schaffer w as his brother and C aroline 

M oore w as his sister.
Q . D id  you  kn ow  personally the m other o f  A n n a  C o n -

a w ay  w ho w as present at that conference?
Mr . Babc o c k  : I don’t know what he means by that.
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A . N o , M rs. C o n aw a y w as dead at that time.
(Q u estion  w ith d raw n .)
Q . W ere  you  at any tim e acquainted w ith  the m other 

o f  A n n a  C o n aw a y ?
A . I w as.
Q . W h a t w as her nam e before  her m arriag e? I f  you  

kn o w ?
A . I don’t ju st recall her first name. H er last name 

w as Schaffer.
1 0  Q . H a ve  yo u  ever seen her in the fam ily  hom e o f  John 

G. and E m m a L . S ch affer?
A . N o, I did not.
Q . D id  you  ever see her in their com pany?
A . O f  her father and m other?
Q . Y e s.
A . O h  yes, in St. N icholas Church.
Q . D id  you  know  the father and m other o f  A n n a 

C on aw ay, the plaintiff in this suit?
A . Y e s , I did.

2 0  Q . (M r. H a rry  C o n aw a y is asked to stand in C ourt 
and is requested to com e close to the w itn ess.)

T h e  W it n e s s : C all him close.
Q . I ask yo u  i f  you  recogn ize this gentlem an as the 

father o f  A n n a  C o n aw a y ?
A . Y e s , I do. T h a t is H a rry  C on aw ay.
Q . T h a t gentlem an you  say is the fath er o f  A n n a 

C o n aw ay ?
A . Y e s .
Q . Y o u  stated that M r. W illia m  J. Schaffer repre-

3 0  s e n te d .A n n a  C o n a w a y  as his n iece?
(O b jected  to as leading.)
T h e  Co ur t  : It  is leading.
Mr . Pa u l  ; That is preliminary to the question.
By M r . Pa u l :

. Q . D id  he m ake any statem ent as to w ho his father 
and m other w ere?

A . W illia m  J. S ch affer?
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Q . Y e s .
A . Y e s.
Q . W h a t w ere those declarations as to w ho w ere his 

father and m other?
A . T h a t John G. Schaffer w as W illia m  J. S ch a ffer ’s 

father.
Q . W h o  w as his m other?
A . E m m a L . Schaffer, the w ife  o f  John G. Schaffer.

Cr o ss-e x a m in a t io n . 10
By M r . Ba b c o c k :

Q . A s  I understand you r testim ony, you  w ere quite 
friendly w ith  John G. S ch a ffer?

A . Y e s .
Q . Y o u r  acquaintance extended over a num ber o f 

years ?
A . Y e s.
Q . A n d  as fa r  as a person w ould kn ow  another fam -

ily socially you  knew  his fa m ily ?  2 0
A . Y e s..
Q . Y o u  also  knew  W illia m  J. S ch a ffer?
A . Y e s .
Q . H a d  it been you r b elief a lw ays that W illia m  J. 

Schaffer w as the son o f  John G. S ch a ffer?
A . N ever had any doubt about it.
Q . W h en  you  got this in fo rm atio n  about the relation-

ship you  say  it w as in connection w ith  settlem ent o f  the 
estate o f  John G. S ch a ffer?

A . A s  fa r  as A n n a  C o n aw a y w as concerned. 2 0
Q . Y o u  te s tify  also as to  W illia m  J. S ch affer being 

the son o f  John G. Schaffer,— he told y o u  that at the 
same tim e?

A . I had know n that b efore  that time.
Q . Y o u  say it w as in connection w ith  settlem ent o f  

the estate o f  John G. Schaffer that W illia m  J. Schaffer 
made the recited declarations to  yo u ?
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A . N o, I knew  that.
Q . I m ean these declarations you  speak o f.
T h e  Co ur t  : T h e  w itness has been asked w hether 

these declarations w ere m ade in connection w ith  the estate 
o f  John G. Schaffer, the settlem ent o f  that estate.

T h e  W i t n e s s : It w as at the tim e o f  the settlement 
o f  the estate o f  John G. Schaffer that W illia m  J. S c h a f-
fer said that he w as the son o f  John G. Schaffer.

Q . Y o u  say you  asked M r. W illia m  J. Schaffer i f  he
1 0  w as the son o f  John G. S ch a ffer?

A . I didn’t at that tim e. T h ere  w as no reason fo r 
askin g him  at that time.

Q . W h a t w as the occasion fo r  his statin g  that? Y o u  
had know n it and knew  them  so lo n g ; but h ow  did it 
happen that W illia m  J. Schaffer stated to you  at that 
tim e that he w as the son o f  John G. S ch affer ?

A . I suppose at that tim e, particularly, law yer like, I 
w anted to  be sure and I said, “ L e t us g o  over the situa-
tio n .”

2 0  Q . Y o u  w anted to be sure that he w as the son o f  John 
G. Schaffer, in askin g  about it ?

A . Y e s , he had to sw ear to the petition.
Q . Y o u  say you  also asked about A n n a  C o n aw a y the 

com plainant in this case. W a s  she a participant under 
the estate o f  John G. S ch a ffer?

A . I don’t recall that. I don’t recall the contents o f 
the w ill.

Q . Y o u  kn ow  she participated in the estate, don’t you, 
under the w ill?

3 0  A . N o, not under the w ill. She participated in her 
grand m other’s estate.

Q . D id n ’t she participate in her g ra n d fa th er ’s estate 
under his w ill?

A . I don’t know . I don’t recall. I haven ’t the will 
b efore  me.

T h e  Co u r t : T h e  w itness says he doesn’t recall the 
w ill contents.
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Q . W a s  there ever a subsequent conference at you r 
office betw een C aroline M oore, W illia m  J. Schaffer and 
A n n a  C on aw ay, in  w hich the question o f  relationship had 
arisen ?

A . T h ere  w ere a  num ber o f  conferences at the office 
in  reference to settling up the John G. Schaffer estate 
and disposing o f  the interest o f  A n n a  C o n w a y  in her 
g ran d m oth er’s estate.

Q . A n d  it w as fro m  those statem ents m ade at these 
va rio u s conferences that y o u r  testim ony is g iven  here 1 0  
to d a y  ?

A . Y e s.
Mr . Pa u l : I  w ould  like to o ffer in evidence, death 

certificate o f  M rs. A n n a  C on w ay, sho w in g her death on 
June 1 1 , 1887, under the seal o f  the B ureau o f  V ita l 
Statistics.

M r . Ba b c o c k : W h ere?
M r . Pa u l : T ren to n .
Th e  Co u r t : W h a t tim e, w hat date is that?
Mr . Pa u l : Ju n e 1 1 ,  1887. 2 0
M r . Bab coc k  : A  certified copy,—
M r . Pa u l  : — under the seal o f  the B ureau  o f  V ita l 

Statistics.

(O ffe r  m arked P X 2  and adm itted.)

Mr . Pa u l  : I also o ffer in evidence, record o f  B ureau 
o f  V ita l'S ta tis t ic s  in the m atter o f  the birth  o f  (b lan k ) 
C on w ay, June 4, 1887, under the seal o f  that Bureau.

M r . Bab co ck  : O bjected  to.
Th e  Co ur t : O ne m om ent. W h a t is its purpose? 3 9
M r . P a u l : T h e  cases in ou r S ta te  h o ld  th a t 'w h e r e  

there is a n y  q u estio n  as to  the b irth  o f  persons, te stim o n y  
m a y  be o ffere d ,—

Th e  Co u r t : I w ill perm it its being offered subject 
to  its being connected up w ith  the birth  o f  A n n a  C onw ay!

(E x cep tio n  to defendant.)
M r . Pa u l  : I would like also to offer in evidence, the
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record o f  the D epartm ent o f  H ealth  o f  A tlan tic  C ity  as to  
the birth, o f  B ab y  C o n w a y , June 14 , 1887.

T h e  Co u r t : Do you  intend to fo llo w  tfrat up b y  
sho w in g that she is the d au gh ter o f  A n n a  C o n w a y ?

M r . Pa u l : Y es; that she is the daughter of Anna 
Conway.

M r , Ba b c o c k : O bjected  to. 'C ertified  copies are ad-
m issible only w here the record itself is evidential.

T h e  Co u r t : I f  there is any doubt as to the pro- 
1 0  vision  o f  the S tatu te it can be held o ver until the Statu te  

is consulted.
M r . Pa u l  : I have the Statute, here.
M r . Ba b c o c k : A s fa r  as the T ren to n  record is con-

cerned, that is adm issible subject to  bein g  connected up 
w ith  this.

T h e  Co u r t : B oth  records w ill have to be connected 
up.

M r . Ba b c o c k : T h e  first certificate offered is one 
sho w in g the death o f the m other o f  this com plainant. 

2 0  T h a t is now  in. T h e  n ext w as a certificate sh o w in g  the 
birth  o f  som ebody by the nam e o f  (b lan k ) C on w ay.

T h e  Co u r t : T h a t is adm itted subject to his connect-
ing it up w ith  the com plainaint in this case.

Y o u  have y o u r exceptions to both adm issions.
(P 3  adm itted.)
M r . Pa u l : I also offer in evidence at this time'a 

series of certified copies of deeds as to line of title and, 
with the Court’s permission, I will draw a chart on the 
blackboard showing the titles.

30 Mr . Bab co ck  : C om m encing w hen ?
Mr .. Pa u l  : C om m encin g w ith  the gran t in 1 8 8 8 .
T h e  Co u r t : T h a t  is p erm itted.
(C ou n sel fo r  p lain tiff draw s chart on black-board.)
M r . Pa u l  : I o ffer in evidence, first, deed from  A l-  

m eda L ech ard  to E m m a L . Schaffer,, dated M ay  26, 1888, 
and recorded in the office o f  the C ou n ty  C lerk  in B oo k  
13 1 , page 224. T h is  deed covers the tract in question.
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I t  extends 1 1 6  feet a lon g B altic A ven u e and 293 feet 
:a!ong K en tu ck y  A v en u e. It covers a  tract w hich  m ight 
be outlined by the larger lines.

I o ffer in evidence, that deed,
(D eed  m arked P 4 . A d m itte d ,)
Mr . P a u l  : I o ffer in evidence, deed fro m  E m m a L . 

S ch a ffer and John G. Schaffer, her husband, to C aroline 
M oore.

It begins on the w esterly  side o f  K en tu ck y  A ven u e—  
that part m arked b y  the point UX ” — w hich is 80 feet 1 0  
fro m  B altic  A ven u e. T h en  it goes back 80 feet and then 
goes, covers the balance o f  the tract, to the top o f  the 
b lackboard illustration.

I w ill repeat.
T h a t deed covers this portion o f  the property in ques-

tion, leavin g  still the low er 80 feet in E m m a L . Schaffer.
(D eed  adm itted, m arked D 5 .)
I also o ffer in evidence, D eed E m m a L . Schaffer and 

John G. Schaffer, her husband, to W illia m  J. Schaffer.
T h is  covers the property on the northw est line o f  B al- 2 0  

tic  A ven u e— the description is an old description— but 
th is deed covers this portion o f  the property in question. 
T h a t  is the piece o f  property wei are now  discussing.

(D eed  m arked P6. A d m itted .)
It w as subsequently returned to E m m a L . Schaffer by 

deed from  W illia m  J. Schaffer, D ecem ber 12, 1889.
S o  that the deed w as m erely an exchange o f  property 

back and forth  and does not affect the title.
(D eed  m arked P 7 . A d m itted .)
I also o ffer in evidence D eed, E m m a L . S ch affer to 3 0  

P h illip  W a tso n , w hich  covers the portion o f  land covered 
or indicated by the dotted line.

T h e  Co ur t  : 80 x 80?
M r . Pa u l : N o , 80 x 17, I see by the dotted lines.
T h is  deed is dated June 1st, 1892.
(D eed  m arked P8. A d m itted .)
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I also o ffer in evidence, deed fro m  Sm ith  E . Johnston, 
Sh eriff, to E m m a L . S ch affer, recitin g  a foreclosure in a. 
C ou rt o f  C han cery proceeding, again st P h illip  W a tso n , 
co n veyin g  this piece o f  property 80 x  17  back to  E m m a 
L . Schaffer.

(D eed  m arked P 9 . A d m itte d .)
I also o ffer in evidence, deed from  G eorge W . S ch a ffer  

and E lizabeth  Schaffer, his w ife , W illia m  J. S ch affer and 
Catherine, his w ife , and C aroline M oore, w id ow , recitin g  

1 0  them  as heirs at law  o f  E m m a L . Schaffer, now  deceased, 
o f  A tla n tic  C ity , co verin g  quite a num ber o f  properties.

T h e  prem ises in question described therein, described 
as tract N o. 6, bein g the property on the W esterly  line 
o f  K en tu ck y  A ven u e, 80 feet— I have the w ro n g  prop-
erty. T ra c t N o. 6, rather, begins at the N o rth erly  line o f  
B altic  A ven u e and K en tu ck y  A v e n u e ; then runs w esterly  
alon g the north side o f  B altic A ven u e, 67 feet, to the 
easterly corner o f  land conveyed b y  S ch affer to  W in tler 
— this portion here (in d ica tin g ). T h en ce N o rth  at righ t 

2 0  angles to  B altic  A ven u e 80 feet. T h a t deed recited th at 
E m m a L . Schaffer died seized o f  this particu lar piece o f  
property 57 feet on B altic  A ven u e by 87 feet on K en tu ck y  
A ven u e, w hich  is the piece o f  p roperty  in question in th is 
suit.

(D eed  m arked P 10 . A d m itte d .)
M r . P a u l : I find I have m ade a m istake in readin g 

the description. It is 76 feet, and the sidew alk com ing 
o ff m akes it 67.

M r . Babc o c k  : It begins fro m  the centre o f  the street. 
¿ 0  T h e  Co u r t : T h a t is the tract in dispute?

M r . Ba b c o c k : Y e s . 80 x  — I b eg  you r pard on ; it 
begins at the curb line and not the centre o f  the street,—

M r . Pa u l  : — with 5 feet of sidewalk, making a total 
of 76 feet.

T h e  Co u r t : In others w ord s, 76 x  10 , really.
M r . Ba b c o c k : Y e s .
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M r . Pa u l  : I neglected to call you r attentipn, m ay the 
C ou rt please, to the date o f  the last deed, w hich  w as 
Decem ber 29, 1898, recorded in B oo k  272 o f  D eeds, page 
483.

W i l l ia m  T . L e a k , sworn.
By M r . Pa u l :

Q . W h a t is you r business?
A . R eal estate. 1 0
Q . H o w  long have yo u  been engaged in that business?
A . Since 1892.
Q . In the course o f  business did you  ever do an y w o rk  

in the w a y  o f  collection o f  rents, etc., fo r  E m m a L . 
Schaffer ?

A . Y e s.
Q . A r e  you  fam iliar in the course o f  that business 

w ith  the property at K en tu ck y  and B altic  A ven u es, A tla n -
tic C ity ?

A . Y e s . 20
Q . W h en  did you first becom e fam iliar w ith  that so 

far as you r business relations w ith  M rs. E m m a L . S c h a f-
fer w as concerned?

A . I th ink around 1894 or 1895.
Q . W h a t w o rk  did y o u  do fo r  M rs. S ch affer in con-

nection w ith  that property?
A . Collected som e rents fo r  her there.
Q . H o w  lon g did you  collect rents fo r  that property?
A . I think I collected rents fo r  her up to  the tim e o f  

her death, fro m  1894 or 1895 on up to her death.
Q . W e re  you  collecting rents fo r  her up to the tim e 

o f  her death?
A . Y e s .
Q . A fte r  the tim e o f  her death did you  collect rents 

continue to collect rents fo r  any other person?
A . I collected som e fo r  M r. Schaffer fo r  a short tim e 

afterw ard .
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Q . W h ich  M r. Schaffer did you  collect rents fo r?
A . John G. Schaffer.
Q . T h a t is the husband o f  E m m a L . S ch a ffer?
A . M rs. S ch a ffer ’s husband, yes.
Q . W h a t type o f  houses w ere they on this property? 
A . Sm all houses, single houses, w ith  about five or six 

room s.
Q . D id  you  collect rents fo r  them  all ?
A . A ll  but about one or tw o, I think one.

1 0  Q . W h ere  w as that one?
A . I don’t recall. I think in the m iddle som ewhere.
Q . In the m iddle o f  the block?
A . O n  B altic  A ven u e, som ewhere.
Q . In the m iddle o f  the block som ew here?
A . Y e s.
O . D id  you  collect rents fo r  all the rest?
A . Y e s .
Q . D o  you  recall the tran sfer o f  property to M r. 

W a tso n ?
2 0  A . I rem em ber she did tran sfer a corner property there 

to M r. W atson .
Q . D o  yo u  kn ow  w hat happened there?
A . She had some difficulty and took it back.
Q . D id  she continue to  rent that piece o f  property?
A . Y e s .
Q . D id  y o u  have charge o f  any other w o rk  concerning 

the properties, m akin g  repairs or an yth in g  o f  the sort? 
A . N oth in g, only som e m inor repairs.
Q . Som e m inor repairs?

3 0  A . Y es.
Q . Y o u  m ade those fo r  M r. S ch affer?
A . Y e s , in the w a y  o f  plum bing or som ething like 

th a t; carpenter w ork, m ay be.
Q . L ittle  odd jobs, to  get it in shape?
A . Y e s.
M r : Babc o c k  : W ill you let me have the deeds, please.
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C r o s s - e x a m i n a t i o n .

By M r . Ba b c o c k :

Q . A t  that tim e y o u  w ere in the office o f  J. H . M ason ?
A . Y e s.
Q . D id  you  actually go  the rounds and m ake the rent 

collections y o u rse lf and keep account o f  them  in the 
office ?

A. No, I went around and collected them myself.
Q . T o  the best o f  you r recollection you  began to col- 1 0  

lect rents fo r  M r. Schaffer fo r  this property, in 18 94?
A . Som ew here about that time. I w ou ld n ’t be posi-

tive as to the exact date. O f  course, I haven ’t the rec-
ords now..

Q . T h a t is you r best recollection about it?
A. Yes.
Q . H a d  you  attended to other real estate m atters in 

the collection o f  rents?
A. Yes, and some others, I believe.
Q . T h e y  had q u ite a lo t o f  p r o p e r ty ?  2 0
A . Y e s.
Q . T h a t is, M r. and M rs. S chaffer, John G. Schaffer 

and E m m a L . Schaffer,— they operated togeth er?
A. Yes.
Q . Y o u  collected rents here and there, w herever they 

owned property, fo r  them ?
A. I didn’t collect all the rents.
Q. Not all, but some of them?
A . Y e s . *
Q . D o  you  particu larly  rem em ber the property that 3 0  

stood on the corner o f  B altic and K en tu ck y  A ven ues, or 
are you  speaking only in a general w a y  as to collecting 
the rents ?

A . I rem em ber that property, too.
Q. Do you think you collected rents on that property 

too?
A. Yes.
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Q . Y o u  said there w as one property that w as excluded. 
M ig h t not that be the property, the little old house that 
stood on the corner ?

A . N o, I think it w as the property fu rth er down. I 
think she said she sold the property.

Q . D o  yo u  rem em ber the property w hich  at that time 
stood on the corner, a ve ry  dilapidated bu ild ing?

A . Y e s.
Q . It w as hard ly  tenantable at all ?

1 0  A . I know  it w as in bad shape.
Q . Isn ’t it you r recollection that until M r. R oth  became 

interested in the property it w as em pty?
A . N o.
Q . Y o u  rem em ber that M r. R oth  w ent into that prop-

erty?
A . Y e s .
Q . D o  you rem em ber the fact o f  him  g o in g  in there?
A . I don’t recall the exact time.
Q . Y o u  recall that he tvent there?

2 0  A . I rem em ber she said she sold it under an agreem ent 
o f  some kind.

Q . She said she sold it under agreem ent to  M r. R oth ?
A . Y e s , som ething like that.
Q . H o w  lo n g  w as that before  she died?
A. I don’t remember now.
Q . D o  y o u  think it w as as m uch as a year b efore  she 

died ?
A . I don’t know . It has been so lo n g  ago. It has

been too long, o n  °
Q . It w as a lon g w hile b efore  she died?
A . Q u ite som e time.
Q . D o  you  recall in w hat m onth it w as?
A . I don’t recall that.
Q . Y o u  don’t recall up to w hat tim e yo u  actually col-

lected the rent, i f  you  did collect the rent, on the corner?
A . N o, I don’t recall.
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Q . Isn ’t it a fact that a fte r  she sold it under an agree-
m ent to M r. R oth , i f  she did do that, that y o u  discon-
tinued collecting the rent at that tim e?

A . I w ou ld n ’t be particu lar,— I w ouldn ’t say that is 
correct.

Q . In other w ords y o u  w ou ld n ’t be sure about it ?
A . N o t positive.
Q. O f  course, it has been a long tim e?

'A .  T h a t is right.
Q . Y o u  didn’t know  y o u  w ould be called upon in this 10 

case?
A . N o. .

By M r . P a u l :

Q . A fte r  M rs. E m m a L . S ch a ffer’s death did you  con-
tinue to collect the rents o f  these properties?

A . Y e s , I collected som e rents a fte r  her death.
Q . D id  you  collect the rent from  the corner property 

at that tim e, do y o u  rem em ber ? - 2 0
A . I w ou ld n ’t say as to that particularly, but from  

others I did, I am  positive.
Q . Y o u  collected rent fro m  others?
A . Y e s.
Q . In  that same v ic in ity?
A . Y e s .
Q . B u t as to the corner property you  are in doubt?
A . I w ou ld n ’t say p o sitively  about that.
Q . H o w  b ig  w as the corner lot, do you  rem em ber?
A . I don’t rem em ber the exact size; ju st a sm all lot.
Q . A  sm all lot, on the corner?
A . Y e s , and a sm all house, five or s ix  room s.
Q . A n d  others alon g side o f  it?
A . Y e s .
Q . D id  you  collect rents fro m  those?
A . Y e s.
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Q, And the property that Mr, Roth occupied, what 
was that?

A . T h a t w as a corner.
Q . A  little house on the co rn er?
A. Yes, a small house.
Q. Is that the sam e house that P h illip  W a tso n  occu-

pied ?
. A . Y e s .

Q . T h a t is the sam e p iece?
1 0  A. Yes.

Q . T h e  deeds w hich  w ere offered in evidence here b y  
M r. P au l show  a conveyance fro m  A lm ed a L ech ard  to  
E m m a L . S ch a ffer in 188 8; then show s a deed in 18 8 1 
fro m  E m m a L . S ch affer to L . J. M oore and deed dated in 
1889 to  John G. Schaffer. D id  yo u  collect rents d u rin g  
that year fo r  John G. S ch a ffer?

A . In  188 9?
M r . Pa u l  : T h a t is objected to as not bein g correct.
Q . 188 9?

2 0  A . T h a t is not correct.
T h e  Co u r t : T h a t conveyance w as fro m  w hom  to 

w hom ?
M r . Ba b c o c k : F ro m  C aro lin e M o o re  to W illia m  J. 

Schaffer, 1889,
M r . Pa u l  : T h a t deed w as not in evidence.
W it ne s s  : That was before I was in the real estate 

business,
M r . Babc o c k  : That has not been offered in evidence.
M r . Pa u l : N o .

3 0  M r . Pa u l  : The deed of Caroline Moore is repre-
sented by the top piece of that tract.

T h e  Co u r t : T h e  top portion o f  the 80 feet on B altic 
Avenue.

B y  M r . Babc o c k  :

Q . Y o u  said you knew  this property w hen a person
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b y  the nam e o f  W a tso n  had som ething to do w ith  it ?
A . Y e s , I rem em ber W a tso n  w hen he had som ething 

to  do w ith  i t  In fact, she sold it to  him.
M r . Ba b c o c k : I am sure this deed has been offered 

in  ev id e n ce: E m m a L . Schaffer and husband to P h illip  
W a tso n , in 1892. T h a t has been offered in evidence?

M r . Pa u l : Y e s.
B y  M r . Babc o c k  : A n d  accordin g to another deed in 

evidence, E m m a L , S ch affer did not get the property back 
until 1895, so that d u rin g  this period she did not have 10 
th e property. In v iew  o f  that situation w ou ld  you  say 
th at yo u  w ere collecting rents fo r  her in 18 94?

M r . P a u l  : O b jected  to,
A . Y e s , fo r  all these other properties it m ay have 

been.
T h e  Co u r t : O ne m inute.
M r . P a u l  : T h e  form  o f  the question is objected to.
M r . Babc o c k  : H e says he is g iv in g  his best recol-

lection, o f  1884.
T h e  Co u r t : T h e  w itness said 1894 and 1895, w as 2 0  

his best recollection w hen he first started to collect rents 
and he fu rth er testified that he rem em bers that M rs. 
Schaffer conveyed to W atso n , or rather that he rem em bers 
that W a tso n  entered into possession and that a fterw a rd s 
it got into M rs. S ch a ffer ’s possession again  and that he 
collected the rents again.

M r . Babc o c k  : It didn’t happen to be 1884, but 1895.
T h e  Co ur t  : I  understand you r question to  state that 

in 1895 the property w as conveyed back to M rs. S c h a f-
fer. 3 0

M r . Ba b c o c k : Y e s.
T h e  Co u r t : A n d  that in 1892 W a tso n  g o t posses-

sion o f  it. T h a t w ou ld  be three years intervening.
B y  M r . P a u l :
Q . D u rin g  that tim e you  did not collect rents fo r  M rs. 

Schaffer, did y o u ?
A . N o t p rior to 1895. I don’t suppose I did.
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Q. T h en  1894 w ou ld be incorrect?
A . I said 1894 or 1895.
B y  M r . Bab c o c k  :
Q . H a v in g  y o u r  m em ory refresh ed b y  conveyances, 

w ould  you  say you  w ere collecting rents fo r  M rs. S c h a f-
fer in 1894 ?

A . P ro b ab ly  1895 I began collecting fo r  that particu-
lar p ro p e rty ; but others there I m ay have collected before 
th a t ; in fact, I am  sure I did, because, h a v in g  other prop- 

1 0  erties they turned this property o ver to  m e a fte r  gettin g  
possession o f  it.

Q . T h e  rents you  collected a fte r  M rs. S ch a ffer’s 
death you say  w ere g iven  to John G. S ch affer?

A . Y e s .

A n n ie  M . Co n a w a y , sw orn.
B y  M r . Pa u l  :

2 0  Q . W h ere do you  live?
A . In  Jam aica, N ew  Y o rk .
Q . W h a t is the nam e o f  you r fath er?
A . H a rry  C. C on w ay.
Q . In the course o f  y o u r lifetim e w ere you  ever ac-

quainted w ith  W illia m  J. S ch a ffer?
A . Y e s , I w as.
Q . D id  he ever m ake any declarations to you or state-

ments as to y o u r relationship i f  any to h im ?
A . Su re did, as his niece.

> Q . H e said you  w ere his niece?
A . Y e s.
Q . D id  you  at any tim e visit him  ?
A . I did, several tim es in A tlan tic  C ity .
Q . W h ere w as he liv in g  at that tim e?
A . I visited  him  a  couple o f  tim es w hen he w as on 

A tlan tic  A v e n u e ; had a store there. T h en  he m oved to 
P acific A ven u e around N ew  Y o r k  A ven ue.
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Q , D id  he at any tim e in statem ents to you  re fer  to 
his father, John G. S ch affer?

• A . Y e s , w hen I w as a little g irl he sent fo r  me to com e 
to m y aun t’s. I visited  at m y uncle’s s to re ; then I w ent 
to v isit him  on some sm all street. I don’t kn ow  where.
M y cousin took me.

Q . In  w hat w a y  w ere y o u  presented to  John G. S c h a f-
fer?  *

A . A s  his granddaughter, A n n a  C on aw ay.
Q . D id  you  visit him , you  say, tw ice? ' 10
A . T w ice  that I rem em ber.
Q . D o  you  rem em ber E m m a L . S ch a ffer?
A . V e r y  indistinctly. I m ay have seen her w hen a 

little g irl, but I don’t rem em ber.
Q . D o  you  rem em ber the tim e o f  the death o f  E m m a 

L . S ch a ffer?
A . Y e s , I w as about 10 years old.
Q . D id  you  attend her fu n eral?
A . Y e s , w e w ent to the fun eral in Philadelphia.
Q . Who went with you to the funeral? 20
A . M y  father.
Q . D id  you  at that tim e m eet any o f  the other m em -

bers o f  the fa m ily ?
A . C a rry , and G eorge, and W illia m  G. Schaffer.
Q . In  w h at w a y  w ere you  greeted b y  them  ?
A . Just as A n n a.
Q . Subsequently, did you, w hen you  becam e o f  age, 

come dow n to  A tlan tic  C ity  to v isit y o u r uncle?
A . I did.
Q . A t  that tim e did you  see M r. R epetto, the gentle- v*-' 

man w ho w as on the stand this m orn in g?
A . I did.
Q . A t  his office did you  meet any o f  the other m em -

bers ?
A . Y e s , I m et W illia m  Schaffer, G eorge S ch affer and 

C a rry  M oore.
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Q . A t  that tim e w as there any discussion concerning 
the relationship?

A . Y e s , on account o f  the w ill.
Q . D id  you hear M r. W illia m  G. Schaffer go  over the 

fam ily  h istory  o f  M r. S ch affer w ith  M r. R epetto  at that 
tim e?

A . I don’t rem em ber. I rem em ber there w as som e con-
versation  but ju st w hat w as said I don’t recall.

Q . Y o u  don’t recall?
* 10 A. No.

Q . W h en  did you  first learn that you  had an y interest 
in the property at the corner o f  K en tu ck y  A ven u e and 
B altic A ven u e ?

M r . Babc o c k  : O b jected  to. T h ere  is no evidence 
here that she has any interest.

T h e  Co u r t : W h a t difference does it m ake w hen she 
first learned it?

M r . Pa u l  : I am  g o in g  to  o ffer subsequently corre-
spondence between M rs. D a ly  and a representative o f 

2 0  M r. H e p b u rn ; and leading up to that the particular point 
I w ant to  establish depends on the connecting up o f  that 
story.

T h e  Co ur t  : Isn ’t the sole question that w e are to 
decide here, the title to this particular piece o f  property 
and w hether she had an interest in it?

D oes it m ake an y difference w hen she learned it ?
M r . Pa u l  : We are dealing with the question of ad-

verse interest and therefore inasmuch as there is an 
adverse interest there must be some claim against that 

30 interest to make it adverse.
T h e  Co u r t : I see your point. I will permit the 

question.
Q . (L a s t  question repeated to w itness as fo llo w s) :
“ W h en  did you  first learn that you  had any interest in 

the property at the corner o f  K en tu ck y  and Baltic 
A ven u es ?”
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A . I should ju d g e  about fo u r or five years ago.
Q . A t  that tim e did you  appoint anyone to  look into 

it fo r  y o u ?
A . M r. H epburn.
Q . H a s  he conducted w hatever negotiations have been 

conducted ?
A . H e has.
O . H a ve  you  at any tim e g iven  a deed fo r  any interest 

w hich you  m ay have in the property at B altic and K e n -
tucky A ven u es, A tlan tic  C ity , being described on the 1 0  
blackboard as being 80 feet x  67 feet: w ith in  the prop-
erty  line?

A . N o, I haven ’t, to  m y know ledge.
M r . Babc o c k  : W h a t is that ?
W it ne s s  : I haven’t, to my knowledge.

B y  M r . Pa u l  :

Q . D o  you  kn ow  the nam e o f  you r m other?
A . A n n ie  M . C on w ay. ^0
Q . D o  you  kn ow  the tim e o f  her death?
A . Y e s ;  I w as born June 4, 1887, and I believe she . 

died 7 days a fterw ard .
Q . H a v e  you  ever heard you r uncle m ake any declara-

tions as to  the nam e o f  you r m other’s father and m other?
A . O h, yes.
Q . W h a t did he state w ere their nam es ?
A . A s  m y grand-m other and m y grand-m other.
Q . W h o  w ere th ey?
A . John G. Schaffer and E m m a L . Schaffer. ^
Q . Y o u  attended the fun eral o f  you r grand-m other?
A . Y e s .
Q . A n d  you  subsequently personally visited  yo u r 

gran d -fath er ?
A . Y e s .
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Cr o ss-e x a min a t io n .
B y  Mr . Babc o c k  :

Q . Y o u r  first visit to yo u r uncle, you  say, w as when 
you  w ere 16  years o ld?

A . T h a t w as first.
Q . Y o u r  next v isit to  A tlan tic  C ity  w as w hen you  went 

to M r. R epetto ’s office?
A . It w a s ; w hen I .was 2 1  years o f  age.

10 Q . W h en  you  w ere 21 years o f  age?
A . Y e s.
Q . A n d  that you  say w as am ong other th ings in con-

nection w ith  the w ill?
A . It  w as.
Q . D id  you  refer to the w ill o f  John G. S ch a ffer?  Is 

that the w ill you  are speaking o f?
A . I don’t kn ow  w hich  w ill it was.
Q . Y o u  don’t kn ow  w hat w ill it w as?
A . I—

20 Q . W a it  a m inute. Y o u  m ean that you  don’t know  
w hat w ill it w as ?

A . C an I tell it in m y ow n w a y  ?
Q . N o. Y o u r  counsel w ill advise you  as to that.
A . I w ent dow n there,—
Q . Just answ er the question. T h en  you  do not know  

w hether or not the w ill to  w hich  you  re fer  w as the w ill o f 
John G. S ch a ffer?

A . I think it w as John G. S ch a ffer ’s last w ill. It was 
the only will.

3 0  Q . Isn ’t it a fact that you  participated as beneficiary 
under the w ill o f  John G. S ch affer?

A . I w asn ’t m entioned in the w ill.
Q . Y o u  w ere not m entioned in the w ill?
A . I w asn ’t m entioned in the w ill.
Q . Y o u  also said that you  didn’t sign a deed fo r  this 

property, to you r know ledge?
A . I did.
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Q . D o  you  m ean b y  that that you  signed several deeds 
iiltd  don’t know  w hether or not they included this prop-
e r ty  ?

A . W h en  I w ent dow n there I didn’t kn ow  w h at w as 
in  the papers I signed.

Q . Y o u  say yo u  signed a lo t o f  deeds?
A . I* signed papers.
Q . In M r. R epetto ’s office ?
A . I signed papers,
Q . Y o u  say yo u  don’t kn ow  w hether or not you  signed 10 

a  deed fo r  this property, that y o u  don’t kn ow  w h at it 
w as all about?

A . I do.
Q . M r. R epetto w as the law yer fo r  the fam ily  there 

a t that tim e ?
A . Y e s .
Q . O f  course you  h ad  great confidence in w hat he said ?
A . I could have read  the papers but I d idn ’t read

them * . , OAQ . Y o u  thought they w ere all righ t to sign, w hatever 
w as there?

A . Y e s .
T h e  Co u r t : There is no'contention that she signed a 

deed fo r  this piece o f  property.
M r . Babc o c k  : ’ She said she didn’t kn ow  w hether or 

not she did. I think this is proper cross-exam ination.
B y  M r . Babc o c k  :
Q . Som e o f  the papers you  signed w ere deeds?
A . I suppose so. I really  don’t kn ow  w hat I signed.
Q . W a s n ’t it you r understanding that they w ere deeds ?
A . I w as told to sign these papers that belonged to 

each one o f  the children. A t  that tim e I didn’t know  
an yth in g  about law , only I signed them.

Q . Isn ’t it a fact that yo u  w ere co n veyin g  to each o f 
the other - children, G eorge and W illia m  Schafifer and 
C aro lin e M oore, I th ink,—
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M r . Pa u l  : O b jected  to.
T h e  Co ur t  : I do  not see that it m akes any difference, 

in v iew  o f  the fact that there is no claim  on the part o f  
the defendant that this title, w hatever it w as, this pre-
tended title I better say, w as ever conveyed to the de-
fendant. A n d  there is no place in the pleading’s where 
it is contended that she conveyed w hat she had. •

M r . Babc o c k  : She denies she ow ns it now. She 
m ust depend on the strength o f  title.

T h e  Co ur t  : Y o u  do not intend to  show  any convey-
ance from  this la d y ?

M r . Ba b c o c k : I f  she said she m ade one.
M r . P a u l  : T h e  question is objected to.
(O b jectio n  sustained, the question bein g indefinite.)

B y  M r . Babc o c k  :

Q . D id  yo u  at that tim e sign  an y deeds to W illia m  J. 
Schaffer, G eorge Schaffer and C aroline M oo re?

20 M r . Pa u l : Objected to as irrelevant and immaterial.
T h e  Co u r t : T h e  objection  is sustained unless it is 

yo u r purpose to show  that she signed a deed fo r  the prop-
erty  in question to M r. S ch affer or C aroline M oore or 
som ebody else.

M r . Ba b c o c k : W e  think it is proper cross-exam ina-
tion to  ask her w hether or not she did that.

T h e  Co u r t : T h e  objection  is sustained, in v iew  o f  
the fact that she said she never m ade a deed fo r  this 
property.

30
B y  M r . Ba b c o c k : ,

Q . Isn ’t it a fact that at that tim e yo u  signed papers—
A . — I signed papers, yes. .
Q . — disposing o f  any interest you  had in yo u r grand-

m other’s estate?
M r . Pa u l  : O bjected  to.
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T h e  Co u r t : I w ill perm it her to answ er the question 
i f  she know s o f  an y interest she had in her grand-m other’s 
estate.
t A . Y e s , I signed papers fo r  that reason.

B y  M r . P a u l  :

Q . W h en , i f  y o u  rem em ber, approxim ately, w as the 
tim e o f  this m eeting at M r. R epetto ’s office.

M r . Babc o c k  : It has been answered. She said w hen 10 
she became 21 years o f  age.

T h e  Co ur t  : I will permit the question.
Q . (L a s t  question read to  w itn ess) : W h en  if  yo u  re-

m em ber approxim ately  w as the tim e o f  this m eeting at 
M r. R epetto ’s office ? W h a t year w as it, do y o u  rem em -
ber ?

A . I don’t know . I w ou ld  have to count back. I am  
4 1 now. I w as 21 then. It m ust have been about 21

years ago. o
Q . A b o u t 190 7 som etim e? 2 0
A . Som etim e around there, yes.
M r . Ch a mpio n  : T h ere  is som ething w ro n g  in the 

com putation. She says she is 4 1  now , and that w as w hen 
she w as 21 years o f  age. T h a t w ou ld  be 20 years ago.

B y  M r . P a u l  :

Q . 1908 probably?
A . P robably.J * • OAQ . Y o u  have testified that these papers w ere a s ign in g  u u  

aw ay  o f  you r interest in y o u r grand -m other’s estate. D o  
you  know  that o f  yo u r ow n know ledge or w ere yo u  told 
that?

A . I w as told that.
Q . Y o u  do not kn ow  w hat they really were, in fact?
A . N o, I didn’t read them. I didn’t kn ow  an yth in g  

about it.
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M r . Ba b c o c k : I m o v e  th a t th a t be stricken  out, th a t  
te stim o n y  th a t w a s n o t o f  the w itn e ss ’ o w n  k n o w le d g e . ‘

T h e  Co ur t  : I will let it stand.

By M r . P a u l  :

Q. So that when you were answering Mr. Babcock 
you were not telling him what you knew but 'what some-
body told you? :f o “

10 (Objected to.)
A. No.
M r . Ba b c o c k : Objected to as leading. I asked the 

witness a perfectly fair question, within the rules, and 
she said what she did; but to coax another answer out of 
her I think is unfair.

T h e  Co u r t : I don’t think it is unfair. I think that 
in view of the fact of what was testified to as having 
occurred at Mr. Repetto’s office, it would be perfectly 
proper for the plaintiff to have this witness explain her 

20 answer to you. While it may be said that this question 
is somewhat leading.

Q. (Last question read to witness) : So that when 
you were answering Mr. Babcock you were not telling 
him what you knew but what somebody told you ?

M r . Ba b c o c k : T h a t  is p u ttin g  te stim o n y  in her  
m ou th .

T h e  Co u r t : I think that is leading.
M r . P a u l : I w ill re fra m e  the q u estion .

3 0  B y  M r . P a u l :

Q. When you stated to Mr. Babcock that you were 
signing the interest of your— signing away your interest 
in your grand-mother’s estate, were you or not testifying 
from what someone told you who requested your signa-
ture on the paper?
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A . I w as te s tify in g  fro m  w hat m y uncle W ill told 
me.

Q ..W a s  yo u r uncle W ill one o f  the parties w ho re-
quested yo u r signature on the paper?

A . H e was.
Q . Y o u  had no know ledge beyond w hat he said to 

yo u ? •*r't
1 1 A . N o, I have no know ledgé beyond that.

t-S-/ m
H a r r y  C. Co n w a y , sw orn. ' . '
B y  M r . Pa u l : *v "

Q . W h e re  do you  liv e?
A . Philadelphia, P a. 'D o yo u  w ant m y address?
Q . N o , that w ill be enough. D o  y o u  kn ow  the lady 

w ho preceded you  on the stand?
’ A . T h a t  is m y daughter, A n n a  M arie  C on w ay.

Q . W h a t is the ñam e o f  you r w ife /  you r d au gh ter’s 
m other ? 2 0

A . H er m aiden nam e? "  '
Q . Y e s , b efo re  her m arriag e?
A . H attie  M . Schaffer.
Q . W h en  w as yo u r daughter born to  y o u rse lf and 

your w ife ?  W h en  w as ^our daughter A n n a  born ?
A . D o  yo u  m ean her present nam e ?

B y  T h e  Co ur t  : ■

Q . W h en  w as she bo rn ? 2 0
A . She w as born in A tla n tic  Qty^ N ew  Jersey.
B y  M r . Pa u l  :
Q . W h a t w as the date o f  her b irth ?
A . June 4, 1884.
Q . A r e  you  sure o f  that date ? M ig h t it possibly be,—
M r . Bab c o c k  : O b jected  to.
(O b jectio n  sustained.) "
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B y  M r ,  P a u l  :

Q . W h en  did her m other die?
A . June 11th .
Q . W h a t yea r?
A . 1884, I think. I think she died a w eek a fte r  the 

baby w as born.
Q . A r e  >you positive that she w as born in the year 

1884?
10 A . O n  the 4th o f  June?
i f  Q . A re  you  sure o i  the y e a r?

A . I  am pretty" sure o f  it. '
Q . I show  you  copy o f  the certificate o f  death issued 

by the B ureau o f  V ita l Statistics of* the State o f  N ew  
Jersey, as to the death o f  A n n a  C on w ay, and ask you 
i f  the person therein nam ed w as yo u r w ife ?

M r . Babc o c k  : O b jection  is m ade to the w itness re- 
fre sh in g ; his recollection fro m  any m em oranda he did 
not m ake him self.

2 0  T h e  Co ur t  : I w ill perm it the w itness to  look at this 
exh ib it w hich  is in evidence.

B y  M r . P a u l :

Q . Is that the certificate o f  death o f  you r w ife ?
(P a p e r  show n w itn ess.) ••• <
A . Y e s.
Q . D id  you  notice the date in that certificate?
A . W h en  that w as issued ?

30 Q . D id  you notice the date, the year o f  you r w ife ’s 
death, in that certificate? -

A . Y e s .
Q . W h en  w as that?
A . June 11th .
Q . W h a t y ea r?
A . 1887. •
Q . H a v in g  seen this statem ent, does that refresh  your
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m e m o r y a s t o t h e c o r r e ct d at e o f t h e d e at h o f y o u r 

w if e ? ' ■  | $ ‘ 1 1. * ''
A . T h a t is c o r r e ct, y e s, J u n e 1 1, 1 8 8 7.

B y T h e  Co u r t :

Q. W h y di d y o u s a y 1 8 8 4, b ef o r e ?
A . I m u st h a v e m a d e a mi st a k e. i. I s u r el y m a d e a m i s-

t a k e, a n d I a m s u r e, p o siti v e t h at t h at is t h e ri g h t d at e.
T h e  Co u r t : I t h o u g ht s o. *  - 1 0

B y M r . P a u l :

Q. W h a t t h e n w a s t h e c o r r e ct d at e o f t h e birt h o f 
y o u r d a u g ht e r A n n a ?

A . W h a t is t h at ?  .  . .  , ,
Q. W h a t is t h e c o r r e ct d at e o f t h e birt h o f y o u r 

d a u g ht e r A n n a ?
A . J u n e 4t h.
Q. W h a t y e a r ? 2 0
A . 1 8 8 4.
B y T h e  Co u r t  :

Q. W a s y o u r d a u g ht e r b o r n t h r e e y e a r s b ef o r e h e r 
m ot h e r di e d ?

A . I m i g h t s a y J u n e 4, 1 8 8 7.

B y M r . P a u l :

Q. S o t h at y o u r wif e di e d a n d y o u r d a u g ht er w a s  ' 
b or n i n.t h e s a m e y e ar. I s t h at c o r r e ct ? 3 0

A . M y w if e di e d ?
Q. Y e s. ,
A . Y e s, t h e s a m e y e a r.
Q. H o w  l o n g b ef o r e y o u r w if e di e d w a s y o u r d a u g h -

t e r b o r n ?

v A. I b eli e v e w h e n m y w if e di e d m y d a u g ht e r w a s o n e 
w e e k ol d.
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*i. ( Q. Di d- y o u k n o w y o u r wif e’ s f at h er a n d m ot h er ?
A . V e r y w ell, y e s.
Q. W h a t w a s t h e n a m e o f y o u r w if e’ s f at h e r ?
A . J o h n G. S c h aff e r.
Q. W h a t w a s t h e n a m e o f y o u r w if e’ s m ot h e r ?
A . E m m a; I b eli e v e h e r mi d dl e i niti al w a s L., E m m a 

L. S c h aff e r. I b eli e v e't h at is ri g ht.
Q. I s h o w y o u a c e rtifi c at e is s u e d b y t h e St at e o f N e w 

J ef s d y a s t o t h e birt h o f a d a u g ht e r o f y o u r w if e, wit h 
<1 0 t h e n a m e l eft bl a n k.

( P a p e r s h o w n w it n e s s.)
A . Y e s.
Q. W h a t w a s t h e n a m e o f t h at d a u g ht e r w hi c h w a s 

bor Sti J u n e * 4, 1 8 8 7 ?
A . A n ni e M a ri e C o n w a y.  ;
Q. S h e is t h e y o u n g l a d y w h o w a s 1 h e r e t hi s m o r n -

i n g ? ■  1  1 :  ’  ;  1
A . Y e s, t h at w a s sitti n g ri g h t h e r e i n t hi s c h air.
( N o c r o s s - e x a m i n ati o n.)

' 2 0 _ _ _ _ _ _

C y r i l  H e p b u r n , s w or n.

B y 1 M r . P a u l :  ‘

Q. W h a t i s y o u r b u si n e s s ? •

A . R e al E st at e.
Q. W h e r e a r e y o u e n g a g e d i n b u si n e s s ?
A . I n P hil a d el p hi a.
Q. Ifi t h e y e a r 1 9 2 3 o r t h e r e a b o ut s di d y o u b e c o m e 

' ¿ O f a m ili a r wit h t h e titl e t o p r e mi s e s K e n t u c k y a n d B alti c 
A v e n u e s, A tl a n ti c Cit y, N. J., i n q u e sti o n h e r e ?

A . Y e s, I h a d l o o k e d t h e titl e o v e r, —
M r . Ba b c o c k  : W ait a m o m e nt.  T h e a n s w e r is y e s.

B y M r . P a u l  :

Q. W e r e y o u a p p oi nt e d b y A n n a M. C o n w a y t o n e g o-
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iia te  fo r  her interest in this property?
A . Y e s.
Q . A b o u t w hat tim e,— do you  rem em ber?
A . T h e  latter part o f  1923.
Q . D id  yo u  search the records in the dounty o f  A tla n -

tic  C ou n ty  C le rk ’s O ffice concerning this title?
A . I did.
Q . In  y o u r  search o f  this title did yo u  find a record o f  

a n y  conveyance out o f  A n n a  M . C o n w a y ?
A . I did not.
Q . In 1923 did you  com m unicate w ith  the defendant 

in  this case concerning the respective interest o f  M iss 
C o n w a y  ?

M r . B a b c o c k  : C b jected  to as im m aterial and irrele-
va n t and incom petent.

M r . P a u l  : T h is  is as to the challenge o f  title.
T h e  C o u r t  : In  others w ord s, this is the first tim e you  

n o tify  them  that y o u  lay  claim  to the title?
M r . P a u l  : Y e s .
T h e  Co u r t  : I will permit it. I do not assume that 2 0  

you object to it because he has not connected his inquiry 
or information with the defendant?

Mr . B a b c o c k  : I object to it because I think it has 
no materiality in the case.

Mr . P a u l  : I served notice on the defense to produce 
the correspondence in this case.

Mr . B a b c o c k  : W e  have o n e ; not the others.
M r . P a u l  : F ro m  H epburn to D aly. D o  you  have 

the le tte r 'o f  O ctober 18 ?  -
M r . Ba bc o c k  : N o.
Mr . P a u l  : T h en  I w ill have to produce a copy.

By Mr . P a u l :

Q . D o  yo u  rem em ber com m unicating w ith  M rs. D aly, 
the defendant in this case?

A . I w rote her a letter.



Cyril Hepburn■—Direct4<r

Q . I show  you  this letter and ask you  i f  that isr an  
office copy o f  a letter you  sent to  M rs, D a ly  ?

(P a p e r  show n w itn e ss ,)
A . Y e s , I believe it is ,
Q . W a s  that letter ever returned to  y o u r  office a fter 

it had been sent ou t, as fa r  as y o u  kn ow  ?
A . N o, I called on M rs. D a ly  and she said she had 

received it.
Mr . P a u l  r I offer in evidence this letter at this:

1 0  time.
Mr . Ba bc o c k  : O bjected  to. It  has no evidential 

force m  this case. It is m erely  notice that som ebody 
claim s som ething.

T h e  Co u r t  r I w ill perm it it.
(E x cep tio n  allow ed to d efen d a n t.)
(O ffe r  adm itted, m arked P l l . )

B y  Mr . P a u l :

20 Q . D id  you  subsequently address a second com m uni-
cation to  M rs. D aly , O ctober 24, 1927, o f  w hich  this is  
a copy?

(P a p e r  show n w itn e ss.)
A . Y e s .
Mr . P a u l  : I offer this m evidence at this time.
Mr . B a b c o c k : O bjected  to.
T h e  Co u r t : It is adm itted.
(O ffe r  m arked P 1 2  adm itted.)

30 B y  Mr . P a u l  :
Q . In response to these tw o letters did you  receive a  

letter fro m  T h om as P . T w ib ill, in reference to y o u r 
dem and fo r  her interest in this property?

(O b jected  to .)
A . I did.
Mr . Ba b c o c k : I don’t kn ow  w ho this T w ib ill is.
T h e  Co u r t : I don’t either. The witness stated he
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received a letter in response to  .Ms letter to M rs. D aly, but 
in  the letter to M r. T w ib ill there is n oth in g to show  w ho 
h e was. H e  sim p ly  concludes it is  in response to his 
letter. I don’t know ,

Mr . P a u l : I w ant to show  it  to  the ju ry . I f  it Is 
inadm issible I don’t w ant it on the record.

T h e  Co u r t : .1 will permit i t
M r . Ba bc o c k  : I o b ject to it because there is no ev i-

dence at all that th is m an  had any rig h t to  speak fo r  M rs. 
D a ly . H e  w a sn ’t our agent. * 10

T h e  Co u r t : T h e  letter on its face appears to  be in 
answ er to tw o  dem ands m ade b y  p lain tiff fo r  conveyance 
o f  her interest, and, it  seems to me, is adm issible.

I natu rally  assum e that there is no question but that 
w h atever dem and w as m ade or w ou ld  have been made, 
w ou ld  h a v e  been refu sed .

M r . B a bc o c k  : T h a t letter’s dem and w as refused.
M r . P a u l : T h is  letter is dated N ovem ber 1st.
(R ead s letter in evidence. M arked  P 1 3 . A d m itted .)

20
By M r . P a u l :

Q . Subsequently did you  com m unicate or personally 
get in touch w ith  M r. B ab cock?

A . I did.
Q . A b o u t w hat tim e w as that, i f  you  rem em ber?
A . E ith er in O ctober or N ovem ber the same year. I 

called On M r. B abcock at the request o f  M rs. D aly.
Q . A t  the request o f  M rs. D a ly ?
A . Y e s . 30
Q . A t  that tim e did you  have any conversation w ith  

him  concerning you r client’s interest?
A . I did. I in fo rm ed  him  and g ave him  a list o f  the 

Schaffers and h ow  A n n a  C o n w ay  w as related to the 
Schaffers.

Q . T h a t w as about w hat tim e, w ou ld  you  say?
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A . I w ould  say it w as about the first part o f  N o v em -
ber, 1923.

Q . Subsequently, did you  as M iss C o n w a y s  represen-
tative, engage counsel to b rin g  proceedings to  challenge 
this title?

A . N o t until a fte r  I received a letter fro m  a m an b y  
the nam e o f  T w ib ill. H e also represented M rs. D a le y  
and he didn’t recogn ize any claim .

Q . D o  you  know  w hether o r  not proceedings w ere sub- 
1 0  sequently starfed prior to  this ?

T h e  Co u r t : Y e s , th ey  were.
M r . Ba bc o c k  : T h is  suit speaks fo r  itse lf.

B y  M r . P a u l  :

Q . P r io r  to this suit in question. Just answ er the 
question.

T h e  Co u r t : O ne m om ent. T h e re  is an objection  
m ade to the inquiry as to p rior suit.

2 0  T h e  purpose o f  y o u r  o ffer is to  prove w h at?
Mr . P a u l  : I have a composite copy of a suit in chan-

cery which was before the partition of this land, which 
was referred to the law court.

T h e  Co u r t  : I w ill perm it you  to show  that suit w as 
started in a C ou rt in C h an cery at a certain time.

M r . P a u l  : C an  w e stipulate fo r  ourselves that suit 
in the C ou rt in C h an cery w as started?

M r . B a bc o c k  : I don’t care an yth in g  about the fo r -
m alities o f  the offer. I don’t w ant to go  into the C ou rt 

3 0  in C han cery suit. I don’t w ant it to be discussed b efo re  
the ju ry .

T h e  Co u r t : T h ere  is no question but that they are 
hostile.

M r . Ba b c o c k : T h e  pleadings show  it.
M r . P a u l  : I only  desire to be cautious and take ad- 

\an tage o f  every  possible p roo f. It is fo r  me to  m ake
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this offer to show that there was a challenge in a very 
distinct and formal way at a certain time.

T h e  Co ur t  : I think I will over-rule it at this time 
and if it becomes necessary in a later stage of the case 
I will give you another opportunity to make an offer.

C r o s s - e x a m i n a t i o n .

By M r . Ba b c o c k :

Q . H a v e  y o u  any financial interest in this tran saction? 10
A . F in an cial interest in this tran saction?
Q . Y e s .
A . In obtaining,—
Q . Just answ er yes, or no. C an  you  answ er .that yes, 

or no?
A . Y e s ;  I have.
Q . H a ve  yo u  a financial interest?
A . I have.
Q . Y o u  are a real estate agent in P hilad elphia?
A . I have been in the real estate business in Pennsyl- 20  

vania fo r  about 10 years.
Q . H a v e  you  been in the habit o f  m akin g  searches in 

real estate in A tla n tic  C o u n ty?
A . I haven ’t been in the practice o f  m akin g  searches 

in A tlan tic  C ou nty.
Q . H a ve  you  been in the habit o f  m akin g  searches in 

real estate in A tla n tic  C ity ?
A . I have only been in the practice o f  m akin g  searches 

in Philadelphia. . .
Q . H a v e  you  m ade searches in P hiladelphia o ver the ^  

entire period o f  ten years that you  have been in the real 
estate business?

A . I w ou ld  say fo r  the last fifteen  years.

By M r . P a u l :

Q . W h atever financial interest you  have in this case
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does it affect you r testim ony, w h atever? D oes or does 
not the question that you  have a financial interest in this 
ca^e affect the truthfulness o f  you r testim ony?

M r . Ba b c o c k : O bjected  to.
T h e  Co u r t : I think that is a question fo r  the ju ry  

to pass on.

B y  M r . Pa u l  :
10

Q . H a ve  you in any w a y  had you r ow n search checked 
fo r  accuracy regard in g  these particular properties in 
question ?

M r . Ba b c o c k : O bjected  to.
T h e  Co u r t : H e m ay say, yes or no, but he cannot 

te s tify  as to w hat the checking shows.
A . Y e s.
Q. A fte r  h av in g  had yo u r search checked w ill you 

testify  that there has been any conveyance o f  the C on w ay 
20  interest in this property?

M r . Babc o c k  : O bjected  to.
T h e  Co ur t  : I don’t see that that m akes any d iffer-

ence. H e has testified that as a result o f  his search there 
w as no conveyance. T h at, is as fa r  as he can te s tify  to.

M r . Ch a mpio n  : I have an offer to make at side bar.
(S id eb a r o ffer as fo llo w s) :
M r . Ch a mpio n  : We move for non-suit on the ground 

th?t the plaintiff has not made out a prima facie case.
It seems to me that there are several things that are 

3 0  incumbent upon plaintiff to prove.
F irst, that E m m a L . Schaffer had title to this prop-

erty  and possession, at the tim e o f  her death.
T h ere  m ust be some testim ony sho w in g that she had 

title to this property. A n d  there m ay be some testim ony 
raisin g  the’ question to the ju r y  as to w hether or not she 
had possession.

T h ere  m ust be also som e testim ony fro m  w hich  the
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C ou rt can in fer  there has been ouster o f  the co-tenant, 
and upon that point w e desire to u rge as ground fo r  m o-
tion fo r  non-suit that one co-parcener cannot m aintain • 
suit in ejectm ent against his co-tenant.

In addition to that, it seems to me there m ust be p ro o f 
that E m m a L . Schaffer died intestate.

T h e p laintiff m ust n egatively  p ro o f that there w as a 
will and there is no p ro o f in the case sho w in g  that E m m a 
L . Schaffer did not leave a last w ill and testam ent. T h ere 
is no p ro o f that I recall, that she died intestate.

T h e  Co u r t : T h ere  is p ro o f that this plaintiff w as 
not m entioned in one w ill.

Mr . Ba b c o c k : Not mentioned in the will of her 
grand-father; and there is testimony that the will was 
offered for probate and she was mentioned in the petition 
for probate as one of his heirs.

T h e  Co u r t : That is right.
M r . Babc o c k  : T h e  situation it seems to me is the

fatal defect in the plaintiff’s case and which at this time. r . . on
is the p la in tiff’s ow n  te s t im o n y w h e r e  she testifies that ^  
in M r. R epetto ’s office she signed papers releasing all o f  
her interest in her grand -m other’s estate, and it seems to 
me that there should be a non-suit on that particular phase 
o f  the case.

M r . Pa u l  : I asked the C ou rt about the date o f  death 
o f  E m m a L . S ch affer and I had a copy o f  the petition 
fo r probate and that is w hat I had in m ind o fferin g  in 
evidence. It slipped m y m ind. It show s that E m m a L . 
Schaffer died intestate. B efo re  an sw erin g the argum ent 
o f  counsel I ask that the m atter be d eferred  until that ^0 
p roo f be offered. It  w as an oversigh t on m y part.

T h e  Co u r t : T h ere  is no disposition on the part o f  
the C ou rt to keep fro m  the record, that w hich  has been 
om itted m erely by o versight, and I assum e there w ould 
be no objection  to that.

Mr . Babc o c k  : I assume not.
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T h e  Co u r t : I w ill perm it that to be put in a fte r  the 
ju r y  returns qnd it m ay be considered as being put in for 

• the purpose o f  this argum ent, so that that show s that 
E m m a L. Schaffer died intestate.

M r . Pa u l  : A s  to the point o f  intestacy o f  E m m a L. 
Schaffer, I think that is covered b y  p ro o f o f  deed offered 
in evidence, reciting  the fact that she died intestate. T h at 
is the last deed offered in evidence, P X 1 0 .

T h e  n ext proposition is as to the testim ony o f  A n n a  M . 
10 C o n w ay  and the s ign in g  o f  papers. T h e  C ou rt w ill no 

doubt recall that she testified not from  her ow n know ledge 
but from  w hat som eone told her, that papers w ere signed, 
that she w as requested to sign  them, but she didn’t say 
they w ere deeds, she says they w ere papers. A n d  search 
can be m ade o f  the records to show  that there has been no 
conveyance by A n n a  M . C on w ay, o f  this property, and 
her testim ony w ill show  that. I f  m y m em ory serves me 
righ t she testifies that she m ade no conveyance o f  her 
interest in this property.

20 C erta in ly  there is a question here fo r  the ju ry , on a 
question o f  fact, as to w hich  evidence they w ill believe, 
or accept, as w ell as the testim ony w hich  M r. Babcock 
elicited b y  question w hich  w as a fterw a rd s show n to be 
not o f  her ow n know ledge but w hat som eone had told her, 
and, as fa r  as she knew , she executed no release o f  her 
interest in this property. T h a t w as her undoubted testi-
m ony.

A n d  as to p o ssessio n : I assum e w e have show n pas- 
 ̂ session, to  take us to the ju r y  on the question o f  title. 

A n d  so fa r  as w e know , w e have also proved possession 
up to the tim e w hen John G. S ch affer w ent into posses-
sion. W e  have show n paper title, w hich  com plies w ith 
the requirem ents o f  the cases in our State, and sufficiently 
supported in our ow n case to  perm it us to g o  to the 
ju ry .

M r . Ch a mpio n  : May I add a word or two as to the 
question of the testimony of the plaintiff as it refers to her
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interest. T h is  is corroborated in this case by the testi-
m on y o f  M r. R epetto, w ho, in h is testim ony said that 
there w ere several conferences in his office w ith  respect 
to  the disposition o f  A n n a  M . C o n w a y ’s interest in the 
estate o f  her grand-m other. T h a t w as his testim ony.

T h e  Co ur t  : R espectin g her interest, but no testi-
m ony in h is part that her interest w as tran sferred  to 
anybody.

Mr . Ch a mpio n  : I take it, it couldn’t mean anything 
else.

Mr . Bab c o c k  : W ith  respect to  this particular prop-
erty  it had already been conveyed b y  the heirs o f  John G. 
Schaffer and in settlem ent w ith  the heirs on the part o f 
A n n a  C o n w a y  she w ou ld n ’t g ive  her deed because they 
had passed their title ; but she m ade disposition o f  her 
interest or share in her grand-m other's estate and, i f  she 
did that, it w as fo r  the benefit o f  the holders o f  the

10

title.
T h e  Co ur t  : T h e  only effective settlem ent she could 

m ake as to title w ould  be to g iv e  a quit claim  deed o f  
her interest, outstan din g o f  record, at that tim e, as the 
daughter o f  the child o f  the Schaffers.

Mr . Babco ck  : T h a t is true so fa r  as vestitu re o f  title 
is concerned. B u t i f  she com es into court and says she 
has practically  no interest in this property,—

T h e  Co ur t  : B u t she didn’t say that. I do not think 
that that is the purport o f  her testim ony. A n d  I do not 
think, in v iew  o f  other testim ony in the case, that, when 
she answ ered the question on direct exam ination, 
she then and there in effect said, “ I have no interest in 
this th in g  at a ll.”  I do not think that that w ou ld  be a 
proper interpretation o f  the testim ony, at all.

In v iew  o f  the testim ony and the search o f  the record 
I w ould  not be ju stified  in g ra n tin g  a non-suit. I think 
that that is one o f  those statem ents m ade b y  a w itness 
w ithout fu ll kn ow ledge o f  the purport o f  the question;

20

3 0
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and, in view of this witnesŝ  other answers, not a full 
knowledge of the facts that existed,

I therefore refuse the motion on each ground and 
allow an exception on each ground to the defendant.

Recess to 1.30 P. M.

10  After recess, 1.30 P . M.

M r . Pa u l  X a t th is  tim e o ffe r  in  evidence, petition 
fo r  probate in the estate o f  E m m a L, Schaffer, being a  
certified copy o f  the record o f  the S u rro g a te d  Court.

T h e  Co u r t : M erely  fo r  the purpose o f  sho w in g  the 
date o f  the death o f  E m m a L, S ch affer ?

M r . Pa u l : Yes,
T h e  Co u r t : And intestacy?
Mr . Pa u l  : Yes.

2 0  M r , Bab c o c k  : C  Ejected to  as being inadm issible, 
irrelevan t and im m aterial.

T h e  Co u r t : T h e y  are adm itted fo r  the purpose o f  
p ro v in g  intestacy and the date o f  death.

E xcep tio n  is allow ed to  defendant.
(Offer marked P14 and admitted.)
M r . Pa u l  : That is our case.
(Plaintiff rests.)

3 0
M r . Ch a mpio n  : M a y  it be considered now , since sub-

sequent p ro o f has been put in by the plaintiff, that our 
m otion fo r  non-suit m ay be offered at this tim e?

T h e  Co ur t  ; I think the record shows that your mo1- 
tion was to be made as if it was introduced in evidence, 
but you may also now renew your motion.

T h e  m otion is o verruled  and an  exception granted.
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M r . Ch a mpio n s  I desire to m ake furth er objection  
th a t the p r o o f  a s  now  constituted does not show  that 
E m m a  L . S ch affer died w ithou t a w i l l  

(E x cep tio n  to defen dan t.)

D E F E N D A N T ’ S T E S T I M O N Y

Jo se ph  L . R o t h , sw orn. 1 0
By M r . Ba b c o c k ;

Q . H o w  old are yo u ?
A .  Seventy.
*Q. H o w  long h av e  yo u  lived  in A tlan tic  C ity ?
A . F o r  the last fo rty  some years.
Q . Speak louder. H o w  lo n g?
A . F o rty  years or m ore. I don’t know .
O . W h a t is you r p ro fessio n ?
A . F un eral director. 2 0
Q . D id  you  kn ow  E m m a L . S ch affer and John G. 

S ch affer ?
A . Yes'.
O . T h e  paper w hich has been offered in evidence re-

cites the death o f  E m m a L . S ch affer as o f  N ovem ber 14, 
18 97. D o  yo u  recall the death o f  E m m a L . S ch a ffer; I 
d o n ’t m ean the date, but the fact o f  her death.

A . Y e s , I rem em ber w hen she died.
Q. Prior to the date of her death did you have any 

business with John G. Schaffer and Emma L. Schaffer 30 
concerning the property in question in this suit, being 
property at the northwest corner of Baltic and Kentucky 
Avenues ?

A . Y e s.
Q . H o w  lo n g  before  M rs. E m m a L . S ch a ffer ’s death 

w as this business done between you> as near as yon 
can recall?
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10

20

3 0

A . Som ew here around a year or ten m onths; som e-
th in g  like that.

Q . W a s  there an agreem ent o f  sale between you  and 
M r. and M rs. Schaffer fo r  that property?

A . Y e s .
Q . W a s  it a w ritten  agreem ent?
A . Y e s.
Q . H a v e  you  that paper n o w ?
A . N o, sir.
Q . H a ve  you  tried to find it?
A . I haven ’t got it. It m ust have been le ft  w ith  M r. 

B okket.
Q . W h o  w as M r. B o k k et?
A . H e w as m y law yer, w h o  represented me and S c h a f-

fers, too.
Q . B y  S chaffers do you  m ean E m m a L . Schaffer and 

John G. S ch a ffer?
A . Y e s.
Q . Is M r. B okket liv in g ?
A . H e is dead.
Q . H o w  m uch w ere you  to pay fo r  the property ?
M r . Pa u l : O bjected  to as im m aterial and irrele-

vant.
T h e  Co u r t : What difference does it make?
M r . Ba b c o c k : It shows whether or not he was a 

bona fide purchaser.
T h e  Co u r t : D o esn ’t it show  the receipt of the con-

sideration ?
Mr ..B a b c o c k : Y e s ;  o f  course, that goes into our 30 

years.
M r . Ch a mpio n  : W e  are in possession.
M r . Babc o c k  : W e  are in possession under agreem ent 

and w e expect to show  it.
T h e  Co u r t : T h e  question is, W h a t did he pay fo r  

the property. A fte r  all is said and done, it really doesn’t 
m ake any difference w hat the agreem ent said, but w hat 
did he pay fo r  the property is the question.
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By M r . Ch a mpio n  :

Q. What did you pay for that property?
M r . Pa u l  : I understand counsel has the deed.
T h e  Co u r t : It could recite “one dollar.”
M r . Babc o c k  : I have the deed here.
A. $5800.
Q. Upon making this agreement with the Schaffers 

what did you do with respect to this property in question ?
A. I went in and improved it. 10
Q. When you say you went in, what do you mean? 

What did you do?
A. What I got,—
Q. What did you do with respect to possession of the 

property ?
A. I took immediate possession.
Q. Was that as to the piece, just the piece on the 

corner or more than that?
A. More than that; the whole thing.
Q. What was on the immediate corner, this piece of 2 0  

land in question here, 80 x 76?
A. There was a little old shack, empty. It wasn’t fit 

to live in.
Q. Was it occupied by a tenant at that time?
A. No, it wasn’t fit to occupy. There was water there.
Q. There was water there?
A. Yes.
Q. What was the condition of the lot?
M r . Pa u l : Objected to as immaterial.
M r . Ba b c o c k : It shows the character of possession, 30 

whether he was really in possession or not.
Th e  Co ur t  : I do not suppose there is any dispute 

that he was in possession.
M r . Babc o c k  : If they will admit that this man was in 

possession there from the date he made the agreement I 
can cut our testimony short.

Mr . P a u l  : The deed was in 1889.
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T h e  Co u r t : Y o u are entitled to show possession but 
I do not see that the character of it is in dispute here.

M r . Babc o c k  : U nless he w as actually liv in g  there, 
the au th o rity  he exercised o ver the property goes also to 
the character o f  possession, as to the qu ality  o f  posses-
sion.

T h e  Co u r t : I will admit it.

B y  M r . Babc o c k  :
10

Q . D id  you  do an yth in g  to the lot?
A . Y e s.
Q . D id  you  do an yth in g  to  the b u ild in g?.
A . Y e s.
Q . W h a t did you  do, tell us briefly.
A . F illed  up the land first; m ade sidew alks, then 

patched it up and tried  to  m ake it good so I can rent it 
fo r  about $10.00 a m onth.

Q . D id  you  rent out yo u r properties ?
2 0  A . Y e s.

Q . A n d  collected the rents from  the tim e you  made 
out the agreem ent?

A . M yse lf.
Q . W e re  there any paym ents m ade b y  you  on account 

o f  the purchase price?
A . Y e s.
Q . H o w , w ith  respect to  that agreem ent, w ere you to 

pay the purchase price?
M r . Pa u l : O bjected  to. It speaks fo r  itself.

3 0  M r . Babc o c k  : W e  can ’t find it.
T h e  Co ur t  : H e says the agreem ent is lost. I do not 

see that it m akes any difference how  he paid it.
M r . .Babc o c k  : H e collected the rents and paid instal-

m ents as he w ent along.
T h e  Co ur t  : H e collected the rents and finally got a 

deed.
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M r . Ba bc o c k  : I want to show he made payments on 
account of principal in between.

T h e  Co u r t  : I do not see how that makes any differ-
ence.

By M r . B a bc o c k  :

Q. It was some time when you received a deed for the 
property ?

A. Yes. 10
Q. I show you what purports to be a deed from John 

G. Schaffer and wife to you, and ask you if  that is the 
deed which you received.

(Paper shown witness.)
A. Yes.
M r . Ba b c o c k ; I offer this deed in evidence.
T h e  Co u r t : What is the date of the deed?
M r . B a bc o c k  ; I will give you that.
I offer in evidence deed made by John G. Schaffer and 

Emma L., his wife, to Joseph L. Roth, bearing date 20 
November 29th, 1899, and recorded December 4, 1899, 
in Deed Book 240, Page 122, etc. Deed covering the 
land in question together with adjoining lands on Ken-
tucky Avenue.

(Marked and admitted as DX2.)
I would like to have offered in evidence and marked 

ahead of the previous offer: A  certified copy of deed 
from George W. Schaffer to John G. Schaffer, dated 
December 29, 1898.

(Offered, marked and admitted as DX1.) 30
Q. A t the time you bought the property were there any 

mortgages against it?
M r . P a u l  : Objected to as immaterial and irrelevant 

as to what there was against it.
T h e  Co u r t : What difference does it make?
M r . B a bc o c k  : Under the 30 years Statute they must 

be bona fide purchasers and purchasers in good faith;
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and the fact that he actually paid consideration is an evi-
dence of good faith and bona fides.

T h e  Co u r t : The deeds shows he paid it.
M r . B a bc o c k  : The deed shows what the considera-

tion was and that these mortgages were against it at the 
time he purchased it.

T h e  Co u r t : The deed shows he bought, purchased 
the property for the consideration named therein and 
expressed. He has already testified he paid that con- 

10 sideration,— $5800, and that he afterwards sold the prop-
erty to Thomas Daly.

M r . Ba bc o c k  : It doesn’t appear.
T h e  Co u r t : Objection sustained.
M r . Ba b c o c k : The mortgages show they were made 

some time prior by Emma L. Schaffer, and that when he 
got the property, in paying the mortgages he paid obliga-
tions which were obligations o f Emma L. Schaffer.

T h e  Co u r t : I do not think that makes any differ-
ence.

20 M r . Ba b c o c k : I f  your Honor doesn’t think so, that 
is all right.

By M r . B a bc o c k  :
Q. I show you deed from Joseph Roth to Thomas 

Daly, dated January 23, 1902, and ask you if  that deed 
was made by you to Thomas Daly?

( Paper shown witness.)
A. Yes.
M r . B a bc o c k  : I offer in evidence, deed Joseph L. 

Roth and wife to Thomas Daly, dated January 23, 1902, 
30 and recorded January 25, 1902, in Deed Book 2(58, page 

145.
(Admitted and marked DX3.)

By M r . Ba bc o c k  :

Q. Was Mr. Daly in possession of the property before 
you made the deed to him?
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A . Yes.
Q. Can you recall about bow long that was?
A. It was, it has been so long ago, I don’t know for 

sure, but I guess three or three and a half years.
Q. Three and a half years?
A. Something like that, I think.
Q. Was or was not he there under agreement to buy 

the land from you?.
A. Yes.
Q. He was under agreement? 1 0
A. Yes.
Q. And from the time you dealt with Mr. Daly and 

made a deed to him you had nothing to do with the 
property ?

A. No, sir.

Cr o ss -e x a m in a t io n .
By M r . P a u l  :

Q. Where did settlement between you and Mr. Schaf- 20 
fer take place?

A. Mr. Bokket’s office.
Q. Was the balance o f the consideration paid at that 

time ?
A. Yes, and everything. He took the mortgage.
Q. He took the mortgage back at that time?
A. Yes.
Q. Whatever adjustment there was as to the amount 

due on your agreement o f sale was settled at that time,—  
is that correct? v*'

A. Yes.
Q. Who signed the agreement of sale to you?
A. Mr. and Mrs. Schaffer.
Q. That is, the Mrs. Schaffer mentioned in this deed?
M r . Ba bc o c k  : The deed speaks for itself.
T h e  Co u r t  : I presume it must.
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Mr . P a u l  : I would like to have the witness' testi-
mony;

By Mr . Paul  r

Q. You said you had an agreement with: Mr. and Mrs. 
Schaffer?

A. Yes.
Q. That is the same Mr. and Mrs:. Schaffer mentioned 

10 in this deed? Is that correct?
A. I guess so,
Q. That is true?
A. I think so\ I don’t remember some twenty years: 

ago.
Q. To the best of your knowledge and belief, the per-

sons who signed this deed were the ones with whom you 
had the agreement, is that right?

A. Yes.
Q. How long after you got this deed did you enter 

20 into an agreement with Mr. Daly ?
A. Yes.
Q. How long after you got this deed?
A. I don’t remember how long after that.
Q. In other words, you had possession of the prop-

erty for some time after you got this deed, and before you 
sold it to Mr. Daly?

A. Yes.
Q. For how long,— did you say?
A. That is something I can’t remember.

30 Q. You can remember for Mr. Babcock. I am asking 
you a question. Why can’t you remember mine?

A. I f  I remember I would answer you too. It is a 
long time and I never thought I would have to remember 
of things. I can’t recall it.

Q. You are nevertheless certain o f this fact, are you 
not, that you entered into an agreement with Daly after 
you got your deed from Mr. Schaffer ? Is that correct ?
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A . I don’t know, I don’t remember,
Q, Then you don’t remember when Mr. Daly entered 

into possession?
A. I do not. 1 do not
Q. You didn’t enter into an agreement with Mr. Daly 

before you had tithe yourself?
A . No, sir,
Q. So that you had title yourself?
A. Yes.
Q. Before you entered into an agreement with Mr. ID 

Daly?
A. Yes.
Q. You answered to Mr, Babcock that you gave Mr, 

Daly a deed after you had been in possession some three 
years ?

A. Yes.
Q. You don’t know the exact length of time?
A. No, sir,
Q. That was just a guess?
A. No, just about that. I can recall, 20
Q. But this fact you recall,—
A. — I don’t know for sure.
Q. But this fact, I take it, you know to be certain, that 

Mr. Daly did not enter into an agreement o f sale with 
you until after you had gotten title from Mr. Schaffer?

A. Sure.
Q. That is correct?
A . Yes.
Q. That is positive?
A . Yes. 30

By Mr . Ba bc o c k  :

Q. Do you know the name o f Mrs. Schaffer that is in 
the deed to you? Do you recall what it is?

A. I don’t know. It is too long a time,
Q. Did you know Emma L. Schaffer?
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A. I got all their names at that time.
Q. You testified that you remember when she died?
A. Yes.
Q. That you first came in contact with her about 10 

months or a year before she died?
Mr . Ba bc o c k  : Objected to as not being proper cross- 

examination.
Q. — before Emma L. Schaffer died?
A. Yes.

10  Mr . Ba bc o c k  : Objected to.
T h e  Co u r t  : I do not see that it makes any difference; 

he says, yes.
Q. When you entered into possession under that agree-

ment with the persons who gave you that deed, did you 
make certain payments to them?

M r . Ba b c o c k : That is just what I wanted to show 
and he objected to it.

T h e -Cour t  : That is what I understood you to object 
to, what Mr. Babcock offered to prove.

20 Mr . P a u l  : Upon direct examination, to show whether 
he recognized a proper title. That is not to show tender 
o f consideration, but possession.
. T h e  Co u r t : If you want it, the other side has the 
right to enlarge on it, of course.

M r . Ba bc o c k  : But if he makes him his witness I 
have the right to cross-examine..

Mr . P a u l  : I withdraw the question.

Mr s . Ma r g a r e t  Da l y ,, sworn.
Mr . Ba bc o c k  : I offer in evidence, deed from Smith

E. Johnston, Sheriff, to the Philadelphia Brewing Com-
pany for the property in question, dated July 2, 1907, 
and recorded July 6, 1907, in book 362 of deeds, page 
242.

(Offered without objection.)
(Admitted and marked D4.)
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M r . Ba bc o c k  : I also offer in evidence, deed made . 
by Philadelphia Brewing Company to Margaret Daly, 
dated July 15, 1907, covering the property in question 
with adjoining lands and recorded August 13, 1907, in 
Deed Book 362, page 452.

M r . P a u l  : No objections.
(Admitted and marked D5.)

By M r . Ba bc o c k  :
10

Q. What relation were you to Thomas Daly, mentioned 
in this title?

A. His wife.
Q. When were you married to him?
A. 1900.
Q. Where was Thomas Daly living at the time of his 

marriage to you?
A. W e occupied the corner o f Kentucky and Baltic 

Avenues.
Q. In what month of the year were you married? 20
A. In February.
Q. Were you engaged to him any length of time be-

fore your marriage ?
A. Between four and five years.
Q. I suppose in those days, as now, engaged people 

saw each other quite frequently?
A.. Yes.
Q. Where was he residing prior to the time o f your 

marriage to him?
A. Kentucky and Baltic Avenues. 30
Q. Do you know how long he was in that property 

before your marriage?
A. Three years.
Q. Did you assist him financially in buying the prop-

erty?
A. In every way.
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Q. You assisted him financially?
A. Yes.
Q. Did you put in your earnings and savings?
A. Yes.
Q. Do you know who collected the rents for the prop-

erty while he was occupying it for those three years 
prior to your marriage?

A. I don’t know.
Q. Upon your marriage where did you take up your 

10 residence ?
A. I was in Philadelphia but I used to come up town 

and stop at the Kilcoyne. I lived on the corner of Ken-
tucky and Baltic Avenues from 1900 until today.

Q. Do you live there today?
A. I am living there today; never moved.
Q. When did Thomas Daly die?
A. August 3, 1906.
Q. Were you living there with your family then?
A. Yes.
Q. Consisting of what?
A. Two boys,— two babies; one was two years of age 

and one was three years of age.
Q. When Thomas Daly bought the property what was 

on the corner?
A. Just an old shack of a house.
Q. Did he do anything to it?
A. He did some repairs to it.
Q. Did he afterwards put a new building on it?
A. Yes, he afterwards put a new building on it.
Q. Brick or frame?
A. A  brick building.
Q. Small or large?
A. A  large building.
Q. To what extent does it cover the lot 70 x 86?
A. I  judge 70 feet on Kentucky Avenue and I guess 

35 feet on Baltic Avenue.

20

30
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Q. You don’t know the exact dimensions?
A. No.
Q. What is the character o f the building?
A. Brick building.
Q. What is it?
A. It is a hotel.
Q. Do you remember the time when Mr. Daly got the 

deed for the property?
A. Yes.
Q. From that time on do you remember who collected 10 

the rents for all the property described in that deed ?
A. A fter he got his own deed?
Q. Yes.
A. Himself, I guess.
Q. Who received the moneys, who got the money from 

the rent o f the property?
A. Mr. Daly.
Q. W ho’ paid the taxes?
A. Mr. Daly.
Q. A t the time Mr. Daly died, in 1906,— was that the 20 

date you gave?—
A. Yes.
Q. — was there a mortgage on the property?
A. Yes.
Q. Without going into details about the mortgage, 

who held it?
A. The building and loan.
Q. Was there any mortgage held by the Philadelphia 

Brewing Company?
A. I think it had. 30
Q. Do you know whether or not that mortgage was 

ever foreclosed?
(Objected to as immaterial as to the mortgages on 

the property.)
T h e  Co u r t  : I do not think it makes any difference 

as to what mortgages were on the property. There was
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a deed from the Sheriff. That deed is in evidence.
M r . B a bc o c k  : That will speak for itself.
Q. Do you remember a foreclosure proceeding?
A. Yes.
Q. Do you remember later getting a deed from the 

Philadelphia Brewing Company?
A. Yes.
Q. Did* you tell anybody that you had your title in-

sured by any title insurance company?
10 M r . P a u l  : Objected to.

A. No, I did not.
T h e  Co u r t  : I do not remember any testimony where 

she said she told anybody she had title insurance.
Mr . B a bc o c k  : I believe she said she had the title 

insured.
T h e  Co u r t : It doesn’t make any difference whether 

the title was insured or not, it seems to me.
Mr . B a b c o c k : It doesn’t, as a matter o f law, but I 

wanted to give it to the jury.
20 T h e  Co u r t : A s to that I will say to the jury that 

we do not care anything about insurance of title; that it 
does not make any difference as to title insurance.

(Objection sustained.)

By Mr . Ba bc o c k  :

Q. Have you any title insurance?
Mr . P a u l : Objected to.
T h e  Co u r t : It makes no difference whether it was

30 insured or not and I will instruct the jury that it makes 
no difference whether there was insurance or not, and 
not to consider it in their deliberations in arriving at a 
verdict. And that applies to any testimony of Mrs. Daly 
along this line where there is an inference to be drawn.
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B y M r . Ba bc o c k ;

Q. Since Mr. Daly went into that property, you say . 
three years before he got his deed, down to the present 
time, have any persons occupied it other than Mr, Daly, 
or you and your family?

A . Never.

Cr oss-ex amina ti on ,
By M r . P a u l ;

Q. Your husband obtained a deed in 1902, to this 
property. Did you ever see an agreement between Mr, 
Both and Mr. Daly?

A. No, because that was made in the lawyer’s office.
Q. Were you present at the settlement in 1902?
A. Yes.
Q. A t whose office was it made?
A. I forget. It has been so long ago, I forget it.
Q. Was it made in Mr. Babcock’s office? 20
M r . P a u l  : I think the deed was here.
By M r . P a u l ;
Q. Have you the deed here? (Addressing defense 

counsel.)
Q. Were you present at the settlement?

W i t n e s s :

A. Yes.
Q. Was the balance o f the purchase price paid to Mr. 30 

Roth at that time?
A. I guess it was.
Q. As far as you know?
A . As far as I know.
Q. The balance o f the consideration was paid at the 

time the deed was given?
A. Yes.
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Q. Then you don’t know at what time Mr. Daly got 
possession from Mr. Roth,, do you?

A. 1902.
Q. He got possession in 190£?
A. He got the deed m 1902 but got possession three 

years ahead.
Q. How do you fix the time?
A. Well, he was living in that corner three years be-

fore we were married.
10 Q. How do you fixe the time, what method have you, 

of saying three*years?
A. I know he was living there three years getting his 

deed.
Q. He was three years getting his deed?
A. Before he got his deed.
Q. Do you know from whom Mr. Daly bought the 

property, under the agreement?
A. Joseph Roth.
Q. Did Mr. Roth have the deed to the property at the

20 time that he got it?
A. Yes.
Q. Mr. Roth had his deed?
A. Yes.
M r . Ba b c o c k : The-very things objected to when I  

offered them are brought out by counsel as to payment 
o f consideration. In fact, the consideration was paid, 
partly in cash and partly in mortgages. The Missus is 
indefinite in her testimony about it. I f  I  refresh her 
memory by showing her mortgages, she can recollect it.

30 *Th e  Co u r t : It doesn’t make any difference.
M r . B a bc o c k  : Only that I would like to have our 

position understood.
T h e  Co u r t : The deeds show it was paid. It is un-

important in what form. It was valuable consideration.
M r . P a u l : I am not raising any question about it.
(Defense rests.)
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T h e  Co u r t : Any rebuttal?
M r . P a u l : No .
I would like to make a motion for direction, at side 

bar.
T h e  Co u r t : All right
(Following motion at side bar.)
Mr . P a u l  : I make a motion for direction of verdict 

upon the following grounds:
(1 ) That there is no denial of the relationship o f the. 

complainant to the Schaffer family, and there is likewise 10 
no denial of the title being in Mrs. Schaffer at the time 
o f  her death. There was likewise no denial o f the fact 
o f  possession at the time of Mrs. Schaffer’s death in
1897.

As to the question of possession for thirty years, under 
agreement by one under section two of the Act, that is 
not applicable because thirty years have not expired since 
the date o f the deed, Schaffer to Roth, December 29,
1898. So therefore the thirty years have not run where-
by our title could be challenged under Section 2 o f the 20 
Act. And under Section 1 o f the Act it is submitted 
that there is no possession running for a period o f thirty 
years which does not recognize the superior title o f the 
Schaffer family.

Taking up the Daly title. Assuming the Daly title 
began in 1902, that is the date of the deed, 1902, they at 
that time recognized a superior title o f Roth by taking 
a deed from him, and paying for the balance o f the con-
sideration. So that therefore they recognized a superior 
title. 20

Now as to Roth. His testimony was to the effect that 
Mr. Daly did not take possession of the property until he 
had received a deed from John G. Schaffer. Now, John 
G Schaffer was, therefore, recognized at the time of the 
deed to Roth as a superior title. Roth, by taking title 
from John G. Schaffer showed he was taking title Sub
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ject to  a superior title  and that superior title w as in John 
G. Schaffer. P resu m ab ly, it w as in fact in  the heirs o f  
E m m a L .  Schaffer. John G. Schaffer held a life  estate, 
being- a curtesy estate and th ree-fou rths o f  the fee. C e r-
tain ly, so fa r  as Joseph R oth  is concerned, there is n o  
adverse hold ing to  the interest o f  the com plainant b y  
reason o f  the facts o f  his reco gn izin g  a p rio r  estate.

( A t  this point, citation o f  case b efo re  D on ges, / .)
M r . Pa u l  : In  R oth 5s testim ony I w as sure to m ake 

1 0  it p erfectly  plain that he w ent to  the settlem ent, paid the 
purchase price and got his deed.

T h e  Co u r t : T h e  recogn ition o f  prior title in th e 
Judge D on ges case w as a  recogn ition  o f  ow nership th at 
w as know n to either plaintiff or d e fe n d a n t; one that w as 
kn o w n ; one that w as notorious. In  the case cited there 
w as no deed.

M r . Pa u l  : In  R o th ’s testim ony I  w as sure to m ake
T h e  Co u r t : She claim ed there w as a g if t  but not-

w ithstand ing her claim  o f  g if t  she repeatedly said to the 
2 0  donor, “ I w ant you  to g ive  m e a deed,”  thereby reco gn iz-

in g  an outstanding title bein g  in him.
M r . Pa u l : Joseph R oth  w ent further. H e said, “ I 

w ill only  be too glad  to  g iv e  you  a deed. B ut pay y o u r  
m oney fo r  it.”

T h e  Co u r t : H e gave m oney fo r  a title w hich  he 
thought w as in Schaffer in its entirety, and did not rec-
ognize title as being in anybod y else at all except S c h a f-
fer.

M r . Pa u l  : H e goes further. H e testifies he got the 
30 agreem ent b efore  M rs. S ch a ffer ’s death, E m m a L . S c h a f-

fe r ’s death. H is  testim ony on that fact is v e ry  certain.
T h e  Co u r t : T h a t he took a deed b efore  her death?
M r . Pa u l  : T h a t he took a deed in the lifetim e o f  

M rs. E m m a L . Schaffer. I asked him  i f  the sam e parties 
gave him  a deed and he said he thou ght so.

He took possession o f  it ten m onths b efore  the tim e 
<.f her death.
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T a k in g  that testim ony, w hat it says, he recognized this 
prior title and w ent into the settlem ent and paid the bal-
ance due under that agreem ent o f  sale. C erta in ly  in pay-
ing the balance under that agreem ent o f  sale he recog- • 
nized the prior estate o f  E m m a L . Schaffer. H e couldn’t 
help but do it.

T h e  Co u r t : H o w  do y o u  say he recogn ized the 
prior estate o f  A n n a ?

M r . Pa u l  : O f  A n n a ?  H e took an agreem ent, entered 
into possession ten m onths prior to the tim e o f  the death 1 0  
o f E m m a L . Schaffer and then he w ent in, and a year 
a fte r  that tim e, I guess it w as, or longer than that, he 
made settlem ent and took a deed under that agreem ent 
o f  sale. E m m a L . S ch affer had died. H e w as in pos-
session.

T h e  Co u r t : B efo re  she died.
M r . P a u l  : B e fo r e ; w ith  an agreem ent o f  sale be-

tw een John G. S ch affer and E m m a T . Schaffer. H e 
recognized that title but couldn’t hold adversely to it.

M r . Babc o c k  : T h e  th irty  years A c t  does not require 2 0  
adverse possession.

M r . Pa u l : This act requires that possession must.be 
adverse.

T h e  Co u r t : The rule is, “Where possession is sepa-
rated from the title,” etc. (Court reads citation.)

T h a t is yo u r m otion ? •
M r . P a u l  : Y e s .
M r . Ch a mpio n  : I f  it appeared in this case that there 

had been any act on the part o f  the defendant that 
am ounted to recognition o f  plaintiff, then there m igh t be 2 0  
som ething to m y frien d ’s m otion.

T h e  Co ur t  : T o  hold adversely you  have to  hold hos- 
tilely, openly and notoriously.

I believe it is M r. P a u l’s claim  that w hen you  purchased 
you r property under an agreem ent fro m  E m m a L . and 
John G. Schaffer, that you  recognized their title and, in
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reco gn izin g  it, could not possibly be held to  hold ad-
versely.

M r . Ch a m pio n : W e  could not hold adversely  to 
E m m a L . S c h a ffe r ; but, so fa r  as those heirs are con-
cerned w e w ere in this p o sitio n : w e had a deed from  
John G. Schaffer and three heirs, w hich  purported on its 
face, to convey the entire property o f  all the heirs o f 
E m m a L . Schaffer, deceased; and w e supposed that under 
that, w hich consum m ated the relations o f  these parties, 

1 0  that w e had title to the entire tract.
T h e  testim ony is uncontradicted in the case that R oth  

m ade an agreem ent w ith  M r. and M rs. S ch affer to pur-
chase the property, and entered into possession. H e took 
possession and he and his successors in title have held 
possession fo r  over th irty  years, to  the present time.

T h e  Co u r t : I f  he recogn ized the title that he was 
getting, that is, that he agreed to buy and did buy, and 
the title w as in E m m a L . Schaffer, w hat are you  goin g  
to do w ith  the general rule w here possession o f  land is 

2 0  separated from  the title?
M r . Ch a mpio n  : A d v erse  possession w as held by 

R oth  w hen he w ent into possession, tearin g  dow n the 
building, or rather repairin g  it, and then M rs. D a ly  com -
in g  alon g and putting a new  building on it.

T h e  Co u r t : I f  you recognize a superior title then 
you cannot be held to be holding adversely, even if you 
do show these acts.

M r . Ch a mpio n  : In reco gn izin g  the title o f  E m m a L . 
Schaffer w e do not recognize A n n a  M . C on w ay, the 

3 0  com plainant.
T h e  Co ur t  : B ut w here title is show n to be as in this 

case, in E m m a L . S ch affer and in John G. Schaffer, then 
the general rule is that the possession o f  the land is in 
subordination to the title o f  the true ow ners w ho at the 
tim e undoubtedly were, under the p roo fs in this case, 
the child, at that tim e, A n n a  C o n w a y ; and also the heirs 
o f  E m m a L . Schaffer.
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M r . Ch a mpio n  : That is not the case here.
T o  hold adversely to  E m m a L . Schaffer w ou ld  be one 

th in g  and to hold adversely to A n n a  C o n w ay  w ould be 
another thing. T h e y  are entirely tw o  different entities 
and because we do not hold against one does not say we 
can ’t hold against the other.

T h e  Co u r t : I f  you  m ade a m istake in gettin g  your 
title; i f  you  got you r title fro m  E m m a L . S ch affer and 
did not get it fro m  John G. S ch affer w ould  yo u  not be in 
the same position you  are n o w ? v 1 0

. M r . Ch a mpio n  : I don’t think so.
T h e  Co ur t  : Y o u w ou ld recogn ize the title that is 

outstan din g w hen you  w ould purchase, in such event?
M r . Ch a mpio n  : N o, w e don’t, because at that tim e 

E m m a L. S ch affer w as not dead, she w as living.
T h e  Co u r t : T h a t w as w hen you  entered into an 

agreem ent and you  recognized a superior title?
M r . Ch a mpio n  : W e  w ere in possession under the 

agreem ent o f  purchase, up until the tim e,—
T h e  Co u r t : — that you  g o t y o u r deed. 2 0
M r . Ch a mpio n  : T h ere  w as a conveyance b y  John G. 

Schaffer, w hich, under the facts and evidence, is entirely 
separate and distinct fro m  the agreem ent o f  sale, because 
E m m a L . Schaffer never consum m ated that agreem ent.
I f  she had there w ould  not have been this suit. T h e re -
fo re  w e didn’t take a deed from  her and th erefore  do not 
recogn ize her title.

T h e  Co u r t : It w as outstanding. T h e  chain w as 
there.

M r . Babc o c k  : T h a t m ay be. W e  did not take deed 2 0  
fro m  her. T h erefo re , how  did w e recogn ize it?

T h e  Co u r t : W h en  the p ro o fs  show  that title w as in 
tw o  people and you  took a deed from  one only, the pre-
sum ption o f  law  is as stated b y  D on ges, J that y o u r pos-
session is subordinate to a superior title.

M r . Ch a mpio n  : T h a t is not our case. T itle  w as not 
in tw o  people— only in E m m a L . Schaffer.
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T h e  Co u r t : N o .
M r . Ch a mpio n  : John G. Schaffer had only the right 

o f  curtesy w hich  w as vested upon the death o f  E m m a L. 
Schaffer.

T h e  Co u r t : U pon  the date o f  the conveyance title 
w as in John G. Schaffer and E m m a L . S ch a ffer; in John, 
by virtu e o f  deed fro m  G eorge, W illia m , C arolin e M oore, 
et al., at the tim e you  took yo u r deed. In addition to 
that, the title w as in A n n a. W h en  you  took title you 

1 0  already had possession and you r possession w as adm itted 
to be, in law , a possession subject to the param ount title 
o f  those w ho owned. Y o u  purchased and continued in 
possession and you r possession is adm itted to be subject 
to the param ount title, and you r param ount title, as the 
p~oof show s, is in E m m a L . and John G. Schaffer, at the 
tim e o f  the conveyance.

M r . Babc o c k  : T itle  w as vested in E m m a L . S c h a f-
fer up until the tim e o f  her d e a th ; not at the tim e o f  her 
death. It couldn’t be. It passed to her heirs. W e  are 

2 0  not passing title o f  E m m a L . Schaffer, but from  the 
heirs, and w e have a deed fro m  three o f  those heirs.

T h e  Co ur t  : Y o u  recogn ize title as being in the heirs 
o f  E m m a L . Schaffer.

M r . Babc o c k  : E m m a L . Schaffer.
T h e  Co u r t : Y o u r  deed to  John G. S ch affer is by 

all the heirs except A n n a ?
M r . Ch a mpio n  : T h a t is right.
T h e  Co ur t  : Y o u  recogn ize the title but you  say, “We 

are satisfied to  take title as conveyed b y  three heirs in- 
3 0  stead o f  fo u r .”

Y o u  took you r title fro m  John G. Schaffer but got your 
deed from  three heirs. I f  you  recogn ize the title o f 
John G. S ch affer you  also at the same tim e m ust recog-
nize the record title.

M r . Ch a m pio n : W e  recogn ize the record title but 
w e can hold adversely  against som ebody w ho didn’t ob-
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je c t ;  and there is a presum ption that w e have overcom e 
at by the evidence in th is case.

T h e  Co u r t : H o w ?
M r . Ch a mpio n  : W e  w ent into possession o f  the 

p roperty  and held again st everyb o d y fo r  o ver th irty  years. 
T h a t  is uncontradicted. H o w  could it be m ore adverse 
th an  to show  that a  new  bu ild in g w as put on there, built 
a  new  hotel, and paid the ta xes?

T h e  Co u r t : I f  you  recognize title as being in A n n a  
then you  cannot be o ccu pyin g adversely  but you  are occu- 1 0  
p y in g  subject to her superior right.

M r . Ch a mpio n  : I h aven ’t read this case. C an I see 
it?

T h e  Co u r t : You may.
M r . Ch a mpio n  : T h e  facts in this case are altogether 

different. A s  I understand, in this case there w as a v e r-
bal g ift , not b y  w ritin g , not b y  solem n deed, but w as a 
g i f t  o f  property.

T h e  Co ur t  : A n d  the g if t  w as void. She had posses-
sion by a vo id  g ift . Y o u  have possession b y  deed w hich  20 
does not convey to  yo u  A n n a ’s t i t le ; th erefore  A n n a ’s title 
is outstanding in her the sam e as title w as outstan din g in 
this case cited w here it is claim ed adverse possession was 
had.

M r . Ch a mpio n  : We are in possession under deed 
which purports to convey to us the enitre tract.

T h e  Co u r t : B u t which does not.
M r . Ch a mpio n  : We believe this is a question here 

to be -submitted to the jury.
It does not seem to  us that this is purely a m atter fo r  3 0  

the C ou rt to decide.'
T h e  Co u r t : T h e  testim ony is undenied that A n n a  

w as the daughter and, as the daughter, w as entitled to a 
one-fou rth  interest; that title w as in the m other and that 
possession did not go  out o f  the m other up to the tim e 
o f  her death, w henever it w as. I believe, h ow ever, that 
she died June 14 , 1887.



78 Motion for Direction

M r . Ch a mpio n : I w ould  like  to  read to you r H o n o r 
the language o f  the Statute. T h ere  are tw o  Statutes and 
I do not kn ow  w hich  one Judge D on ges refers  to here. 
I believe it is stated in the case cited that title  is claim ed 
under the A c t  o f  1832. T h ere  is another Statute upon 
w hich  w e rely, w hich  is  entirely different. It seems to m e 
that the Statute w hich  Judge D on ges refers  to creates an 
entirely different situation fro m  that created under the 
th irty  years Statute. (C ou n sel reads fro m  Statu te.)

1 0  T h e  other Statute is entirely different and has much 
broader language, favorable to the defendant in this case.

Th e  Co u r t : That is as to what?
M r . Ch a mpio n  : A s  to  the th irty  years actual pos-

session. I subm it that this other Statute has no reference 
to the question w hether possession has been hostile, ad-
verse or otherw ise. (C ou n sel reads fro m  Statu te.)

T h ere  is no doubt that these people w ere entitled to 
have possession at the tim e the agreem ent w as m ade 
and at the tim e the deed was m ade, and w e are w ith in  the 

2 0  term s o f  this Statute.
Th e  Cour t  : She had possession up to  the tim e o f  the 

death, up to the tim e o f  the three years b efo re  the deed to 
R o th ?

M r . Ch a mpio n : T en  m onths b efore  her death.
T h e  Co u r t : W h ich  w ould have been January 1st, 

1897.
M r . Ch a mpio n  : S o  that at the tim e o f  the death o f  

E m m a L . Schaffer p lain tiff w as not in possession o f  this 
property. (C ou n sel reads fro m  Statu te.)

3 0  T h e  p laintiff did not begin  any action five years a fter 
a ttain in g her m ajo rity , to b rin g  suit to  recover this land.

T h e  Co u r t : F o r  the reasons stated I w ill gran t the 
m otion fo r  direction o f  verdict and allow  defendant an 
exception.

(V e rd ic t  b y  direction, fo r  p la in tiff.)
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T h e  Co u r t : L e t it be noted on the record that M r. 
B abcock n ow  says there is a ju r y  question as to w hether 
o r  not p lain tiff is o f  the age she says she is, or is o f  the 
age that the b irth  record and the other docum entary e v i-
dence placed in the record b y  plaintiff, tend to show  she 
is.

In addition to that the question is raised as to  w hether 
p la in tiff’s relationship w ith  E m m a L . Schaffer is as p lain-
t if f ’s p ro o f tends to show  it is.

¡¡t
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NEW JERSEY COURT OF ERRORS A N B  
APPEALS

It is hereby stipulated and agreed betw een B abcock and 
Cham pion, A tto rn e ys  fo r  the appellant, and R ob ert J. T a it  
P au l, E sq ., A tto rn e y  fo r  the respondent, that fo r  the 
purpose o f  p rin tin g  the State o f  the Case, all deeds o f -
fered in evidence need not be printed in full. E ach  deed 
offered in said cause as an exhibit, i f  not printed in full,, 
shall be printed in substantially, the fo llo w in g  fo r m :

F ro m  A lm ed a L e C h a rd  and Joseph LeChard,, 
her husband

E m m a L . Schaffer 
D ated  M a y  26, 1888.
C on sid eration : $1800.00
Prem ises co n v e y e d : ( D escription  in deed to
be copied in fu ll.)
W a r r a n ty : Special
E x e c u tio n : duly executed and acknow ledged 
b y  said gran to rs and recorded in the C lerk ’s 
office o f  A tlan tic  C ounty, M a y  29, 1889, in 
deed book 1 3 1 , page 224.

10

A n n i e  M. C q-NAW ŷ *
P la in tiff-R es  pondent y

M a r g a r e t  D a l y ,
Defendant-Appellant.

O n - A p p e a l  f r o m5 
S u pr e m e  C o u r t . 
STIPULATION.

E X H I B I T  P 4  D E E D

to
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(C ertificate  annexed o f  W illia m  A . B la irr 
C ou n ty  C lerk  o f  A tla n tic  C o u n ty , c e rtify in g  to 
deed as being a correct co p y .)

I t  is  fu rth er h ereby stipulated and agreed that in the 
printing o f  certified copies o f  petitions, it w ill be s u f-
ficient to note fo llo w in g  the copy o f  th e instrum ent, the 
certification th ereof, as in the preceding form  o f  deed.

Bab co ck  & Ch a mpio n ,
A tto rn eys  f o r  Appellant. 10

Rober t  J. Tal t  Pa u l ,
A tto rn ey  f o r  Respondent.

D ated A p ril 4, 1929.

E X H I B I T  P I .

A TLA N TIC C O U N T Y  SU RRO G A TE’S COURT 20

In the m atter o f  the estate o f  
Jo h n  G. Sc h a f e r ,

deceased,
w ho died testate

Pe t it io n f or  Proba te  
a nd  L et t er s 

Te s t a me nt a r y .

T o  E m anuel C . Shaner, E squ ire,
S u rrogate  o f  the C ou n ty  o f  A tlan tic, in the State o f  
N ew  J ersey:

T h e petition o f  W illia m  J. S ch a fer  respectfu lly  show s 
that he is the executor nam ed in the last w ill and testa-
ment o f  John G. S ch a fer  dated the 19 th  day o f  D ecem -
ber nineteen hundred and five; that said John G. S ch a fer  
departed this l ife  testate at Pasedena, in the C o u n ty  o f
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L o s  A n g eles  and State o f  C a lifo rn ia  w hile tem porarily 
so jo u rn in g  there on the T h ird  day o f  Janu ary nineteen 
hundred and six , at the hour o f  10 A . M ., m ore than ten 
days before  the date o f  this petition, leavin g  him  su rv iv-
in g  as his heirs at law  and n ext o f  kin, the fo llo w in g  
nam ed persons, to  w i t :

N A M E  K I N
A lice  S ch a fer  W id o w ,

1 0  G eorge W . S ch a fer  Son,
C arolin e J. M oore D au ghter 
W illia m  J. S ch a fer  Son,
A n n ie  C o n w ay  G randaughter

P . O . A D D R E S S  
Pasadena, Cal. 
Philadelphia, P a. 
Philadelphia, P a. 
A tla n tic  C ity , N . J. 
Philadelphia, P a.

T h a t the testator w as possessed o f  personal property o f  
the value o f  $ 1155.0 0

T h a t the testator w as possessed o f  real estate o f  the 
value o f  $80,000.00

Y o u r  petitioner th erefore  respectfu lly  applies fo r  pro- 
2 0  bate o f  the said last w ill and testam ent and fo r  letters 

testam entary thereon.

D ated A p ril 30th A . D . 1906
W illia m  J. S ch afer

3 0
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S T A T E  O F  N E W  J E R S E Y  {
C O U N T Y  O F  A T L A N T I C  j SS

W illia m  J. S ch a fer  nam ed in the above application 
being duly sw orn  accordin g to law , did depose and say 
that the m atters and things set forth  in the fo reg o in g  
application are true to the best o f  his know ledge and 
belief.

S w o rn  and subscribed before  me j 

this 30th day o f  A p ril /
1906. \ W illia m  J. S ch a fer

E m anuel C . Shaner, l 
S u rrogate  J

(C ertificate annexed o f  A lb ert C . A bb ott, S u rrogate  
o f  A tlan tic  C ou n ty, c e rtify in g  to correctness o f  above 
petition, etc.)

E X H I B I T  P 2.

STATE OF N EW  JERSEY

C E R T I F I C A T E  O F  D E A T H

1. F u ll nam e o f  deceased— M rs. A n n a  C on aw ay.

2. A g e — 25 years. C o lo r— W h ite.

3. M arried.

4. B irthplace— P h ila ., Pa.
»

5. L a st place o f  residence— 23 S. S u r f  Place, A tlan tic
C ity , N . J.

10

20

3 0
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6. H o w  lo n g  resident in this State— 10  years.

7. P lace o f  death— 23 S. S u r f  Place, A tla n tic  C ity , N . J.

8. F a th e r ’s nam e— John C . S ch aefer. C o u n try  o f  birth
— G erm any*

9. M o th er’s nam e— E m m a L . S ch afer. C o u n try  o f
birth— Pennsylvania.

1°
10. I hereby c e rtify  that I attended M rs. A n n a  C on a-

w a y  d u rin g  the last illness, and that she died on 
the 1 1  day o f  June 1887, and that the cause o f 
death w as Pu erperal Septicem ia preceded b y  peri-
m etritis.

L e n gth  o f  sickness— O n e w eek.

P h ilip  M arvel, M . D .,
Medical Attendant.

2 0  Residence— A tla n tic  C ity , N . J.

N am e and residence o f  U n d ertaker— Jos. S . Cham pion. 
P lace o f  burial— P h ila ., P a .

(C ertificate  annexed, o f  H en ry  B . C ostill, M edical 
Superintendent V ita l S tatistics o f  N e w  Jersey, ce rtify in g  
to correctness o f  copy o f  above certificate.)

30
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E X H I B I T  P3.

85

DEPARTMENT OF HEALTH  OF THE

S T A T E  O F  N E W  J E R S E Y

BUREAU OF VITAL STATISTICS

I , H E N R Y  B . C O S T I L L , M edical Superintendent o f  
the B ureau  o f  V ita l Statistics o f  the State o f  N ew  Jersey, _ 
do  hereby C e r t ify  that the fo llo w in g  is a true and correct 
tran script o f  a reco rd  o f  B irth  in m y office.

Color— W h ite .
D ate o f  B irth — June 4, 1887.
S ex — Fem ale.
P lace o f  B irth — 23 S. S u r f  Place, A tla n tic  C ity , N . J. 
N am e o f  F ath er— H a rry  C on aw ay.
M aiden  N am e o f  M other— A n n a  Schaefer. „ q

C ou n try  o f  F a th e r ’s B irth — U . S.
A g e — 28.
O ccupati on— B a k e r.
C ou n try  o f  M oth er’s B irth — U . S.
A g e — 25.
N um ber o f  C hildren  in all b y  this m arriage— 1.
H o w  m any o f  them  liv in g — 1.

N am e and P . O . A d d ress o f  M edical A ttend an t, in his
ow n h an d w ritin g  w ith  date— P h ilip  M arvel, M .D ., q q
C or. N . C aro lin a  & P acific A v es ., A tlan tic  C ity , 
N . J.

I N  T E S T I M O N Y  W H E R E O F , I have hereunto set

F ull N am e o f  C hild  ( i f  g iv e n )— C on aw ay,

jersey
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m y hand and affixed the O fficial Seal o f  said B ureau, at 
T ren ton , this tw en ty-sixth  day o f  M a y  A . D . 1926.

( S E A L )

H E N R Y  B . C O S T I L L ,  M . D ., 
M ed ica l Superintendent.

A tte st :
D A V I D  S. S O U T H ,

10 State Registrar.

20

30
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C I T Y  O F  A T L A N T I C  C I T Y

87

DEPARTMENT OF HEALTH

I, A L F R E D  T . G L E N N , R eg istra r o f  V ita l Statistics 
o f  A tlan tic  C ity , do hereby C e rtify , T h a t the fo llo w in g  
is a T ru e  and C orrect T ran scrip t fro m  the R eco rd  o f  
B irths in m y office.
D ate o f  B irth — June 4th, 1887.
Place o f  B irth — A tlan tic  C ity . 10
N am e o f  C hild— B ab y C on aw ay.
S e x  o f  C hild— Fem ale.
N am e o f  P arents— H a rry  and A n n a  C on aw ay.
O ccupation o f  F ath er— Baker.
Residence o f  P arents— 23 S u r f  Place.
Certificate S ign ed by P h ilip  M arvel, M . D .

IN  T E S T I M O N Y  W H E R E O F , I have herew ith  set 
m y hand and affixed the O fficial seal o f  the said D ep art-
ment o f  A tlan tic  C ity , this T w e n ty -fifth  day o f  M ay,
A . D ., 1926. 2 0

A L F R E D  T . G L E N N ,
R egistra r o f  V ita l Statistics.

A ttest :
S A M U E L  L . S A L A S I N ,  M . D .,

H ea lth  Officer.

3 0
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E X H I B I T  P 4 .

D eed fro m  A lm a  L e C h a rd  and Joseph L e C h a rd , h er 
husband, to  E m m a L . S ch a fe r , dated M a y  £6, 1888.

.C o n sid eratio n : $1800.00.
Prem ises co n v e y e d :
A ll  that certain tract or lot o f  land situate in A tla n tic  

C ity , A tla n tic  C ou n ty, State o f  N ew  Jersey, bounded 
as fo llo w s :

10-

B E G I N N I N G  at a point in the northw est line o f  B a l-
tic A ven u e distant one hundred and sixteen  feet seven 
inches from  a stone bearing" south tw en ty  three degrees 
and one h a lf east said stone is m arked A . L .  1840 J. L . 
1849 W . M . 1852 and D . L . C . 1853 and runs thence 
fro m  said point ( 1 )  north tw en ty  three degrees and one 
h a lf w est tw o  hundred and th irty  nine feet to  a line o f  
one D an iel M o rr is ;  (2 )  in his line n orth  seven ty s ix  and 
one h a lf degrees east one hundred and s ix  feet and five 

2 0  tenths to the line o f  said w alk  on K en tu ck y  A ven u e i f  
extend ed ; (3 )  in range o f  the line o f  cu rv in g  on the 
southw est side o f  said A ven u e south tw enty-one degrees 
and one fou rth  east tw o hundred and tw en ty  five feet to  
the N o rth w est line o f  B altic  A v e n u e ; (4 )  in a line o f  
B altic A ven u e south s ix ty  eigh t and one h a lf degrees 
w est ninety s ix  feet to the beginning. C on tain in g  all 
w ith in  said bounds. It being the same tract o f  land the 
said A lm ed a  L e C h a rd  purchased o f  D an iel L . C ollins 
b y  deed dated Septem ber 4th, 1882 and^ recorded in the 

3 0  C lerk ’s office at M a y ’s L an d in g, in book 89 o f  deeds, fo lio  
570 etc. T h e  description g iven  in this deed being an exact 
copy o f  the hereinabove m entioned deed C ollins to 
L eC h ard .

W a r r a n ty : Special.

E x e c u tio n : duly executed and acknow ledged by said 
gran tors and recorded in the C le rk ’s office o f  A tlan tic
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C ounty, M a y  29, 1889 in deed book 13 1 , page 224.

(C ertificate  annexed o f  W illia m  A . B lair, C ou n ty  
C lerk o f  A tla n tic  C ou n ty, ce rtify in g  to  deed as being a 
correct cop y.)

E X H I B I T  P 5 .

D eed fro m  E m m a L . Schaffer and John G. S ch afer, 
her husband, to C aroline M oore, dated July  29, 1889,

C o n sid era tio n : $7000.00.
Prem ises c o n v e y e d :
A ll that certain tract or lot o f  land situate in A tlan tic  

C ity , C ou n ty  o f  A tlan tic  and State o f  N ew  Jersey, 
bounded and described as fo llo w s :

B E G I N N I N G  on the w esterly  side o f  K en tu ck y  
A ven ue, e ig h ty  feet north o f  B altic A ven u e and runs 
thence ( 1 )  N o rth w a rd ly  and parallel w ith  K en tu ck y  
A ven u e one hundred and seventy feet to a peg and runs 
thence (2 )  w estw ard ly  and parallel w ith  B altic A ven u e 
eigh ty  feet to a peg  and runs thence (3 )  S o u th w ard ly  
and parallel w ith  K en tu ck y  A ven u e one hundred and sev-
enty feet to  a peg and runs thence (4 )  E a stw a rd ly  and 
parallel w ith  B altic A ven u e eigh ty  feet, to the place o f 
beginning.

W a r r a n ty : General.
E x e c u tio n : duly executed and acknow ledged b y  said 

grantors and recorded in the C lerk ’s office o f  A tlan tic  
C ounty, A u g u st 20, 1889, in deed book 13 3 , page 219.

(C ertificate  annexed o f  W illia m  A . B la ir, C ou n ty  
C lerk o f  A tla n tic  C ounty, c e rtify in g  to deed as being a 
correct cop y.)

10

20

30



00 P la in tiff 's  E xh ib its

E X H I B I T  P6.

D eed fro m  E m m a L . Schaffer and John G. S ch a fer 
to W illia m  J. S ch afer, dated D ecem ber 10, 1889.

C o n sid era tio n : $4800.00.

Prem ises co n v e y e d :

A ll  that certain tract or parcel o f  land and prem ises, 
- ~ h erein after particu larly  described, situate, ly in g  and being 

in the C ity  o f  A tla n tic  C ity , in the C ou n ty  o f  A tlan tic  
and State o f  N ew  Jersey.

B egin n in g  at a point in the N orth w est line o f  B altic 
A ven u e, distant one hundred and sixteen feet seven 
inches from  a stone bearing South  tw enty-three degrees 
and one h a lf E ast said stone is m arked A . L . 1840, J. L . 
1849, W . M . 1852, and D . L . C . 1853 and ru n s; thence 
from  said point ( 1 )  N o rth  tw en ty  three degrees and one 
h a lf W est tw o hundred and th irty  nine feet to  a line o f 

20 one D aniel M o rris  (2 )  in his line N o rth  seven ty-six  and 
one h a lf degrees E ast, one hundred and s ix  feet and five 
tenths to  the line o f  side w alk  on K en tu ck y  A ven u e if  
extend ed ; ( 3 )  in range o f  the line o f  cu rbin g on the 
Southw est side o f  said avenue South  T w e n ty  one de- 

* grees and one fou rth  east, tw o hundred and tw en ty five 
feet to the northw est line o f  B altic  A v e n u e ; (4 )  in a 
line o f  B altic A ven u e South  s ix ty  eight and one h alf 
degrees W est ninety s ix  feet to the beginn ing, contain-
1 g  all w ith in  said bounds exceptin g a lot h ereo f ore con- 

30 v.eyed by the said E m m a L . S ch a fer  and her husband
to M a ry  E . W in d er and another lot h ereto fo re conveyed 
by the said E m m a L . S ch a fer  and her husband to C a ro -
line M oore (w ith  these tw o exceptions it is the same 
property that A lm ed a  W . L ech ard  and her husband by 
deed dated M a y  26, 1888, recorded in the C lerk ’ s office 
o f  A tlan tic  C ou n ty  to w it in B oo k  1 3 1  o f  deeds, folio
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224 &c granted and conveyed to the said E m m a L . 
Schafer.

W a r r a n ty : General.

E x e c u tio n : duly executed and acknow ledged b y  said 
grantors and recorded in the C le rk ’s office o f  A tlan tic  
C ounty, D ecem ber 17 , 1889, in book 13 5  o f  deeds, page 
220.

(C ertificate  annexed o f  W illia m  A . B la ir, C ou n ty  
C lerk  o f  A tla n tic  C ounty, c e rtify in g  to deed as being a 
correct co p y.)
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E X H I B I T  P 7 .

D eed fro m  W illia m  J. Schaffer and C atharine, his 
w ife , to E m m a L . S ch a fer, dated D ecem ber 12 , 1889.

C o n sid era tio n : $3000.00.
Prem ises c o n v e y e d :
A ll  that certain tract or parcel o f  land and premises, 

h erein after particu larly  described, situate, ly in g  and being 
in the C ity  o f  A tlan tic  C ity  in the C ou n ty  o f  A tlan tic  

1 0  and State o f  N ew  J ersey:
B egin n in g  at a point in the N o rth w est line o f  Baltic 

A ven u e distant one hundred and sixteen feet seven inches 
from  a stone bearing south tw en ty  three degrees and one 
h a lf E ast said stone is m arked, A . L . 1840, J. L . 1849 
W . M . 1852 and D . L . C . 1853 and runs, thence from  
said point ( 1 )  N o rth  tw enty-three degrees and one h alf 
W est tw o  hundred and th irty  nine feet to a line o f  one 
D aniel M o rris  (2 )  in his line N o rth  seventy s ix  and one 
h a lf degrees E a st one hundred and s ix  feet and five 

2 0  tenths to, the line o f  side w alk  on K en tu ck y  A ven u e if  
extended, (3 )  in ran ge o f  the line o f  cu rbin g on the 
southw est side o f  said A ven u e South  tw en ty  one degrees 
and one fou rth  E ast tw o  hundred and tw en ty  five feet, 
to  the N o rth w est line o f  B altic  A v e n u e ; (4 )  in a line o f 
B altic A ven u e South  s ix ty  eigh t and one h a lf degrees 
W e st ninety s ix  feet to  the beginning. C on tain in g  all 
w ith  said bounds exceptin g a lot h ereto fo re .conveyed by 
the said E m m a L . S ch a fer, and her husband to M a ry  E . 
W in d er, and another lot h ereto fo re conveyed b y  the said 

3 0  E m m a L . S ch afer, and her husband to C arolin e M oore. 
(B e in g  the sam e prem ises w hich  E m m a L . S ch a fer  and 
John S ch a fer  her husband b y deed b earin g date Decem ber 
10th, 1889, and intended to be recorded granted and con-
veyed to the said W illia m  J. S ch afer.
• W a rra n t: General.

E x e c u tio n : duly executed and acknow ledged by said



Pla in tiff’s  E xh ib its 03

grantors and recorded in the C le rk ’s office o f  A tlan tic
o

C ou nty, M a y  5, 18 9 1, in d eed 'book 15 3 , page 18 1 .
(C ertificate  annexed o f  W illia m  A . B la ir, C ou n ty  

C lerk  o f  A tla n tic  C ou nty, ce rtify in g  to deed as being a 
correct co p y.)

E X H I B I T  P8.

D eed fro m  E m m a L. S ch a fer  and John G. S ch a fer, 10 
her husband to P h illip  W atso n , dated Ju ly  1 , 1892.

C o n sid e ra tio n : $1500.
Prem ises conveyed :
A ll that city  lot or tract o f  land and prem ises situate 

in the city  and county o f  A tlan tic, State o f  N ew  Jersey, 
bounded and described as fo llo w s:

B E G I N N I N G  at the northw est corner o f  B altic  and 
K en tu cky  A ven u es and runs thence ( 1 )  n orthw ardly  
alon g and in the w esterly  line o f  K en tu ck y  A ven u e eigh ty  
(80 ) feet; thence ( 2 )  w estw ardly, parallel w ith  B altic 20 
A ven u e seventeen feet; thence (3 )  southw ardly, parallel 
w ith  K en tu ck y  A ven u e e igh ty  (80 ) feet to the northerly  
line o f  B altic  A v e n u e ; thence (4 )  eastw ardly, alon g and 
in the said N o rth erly  line o f  B altic A ven u e seventeen 
( 1 7 )  feet to  the place o f  beginning. B ein g  a part o f  the 
same prem ises that A m an d a L e C h a rd  and husband con-
veyed  in fee to E m m a L . S ch a fer  b y  deed dated M a y  
26th, 1888 and o f  record in the C le rk ’s office o f  A tlan tic  
C ou n ty  at M a y ’s L a n d in g , N ew  Jersey in book N o. 1 3 1  
o f  deeds, fo lio  224 &c.

W a r r a n ty : General.
E x e c u tio n : duly executed and acknow ledged b y  said 

grantors and recorded in the C lerk ’s office o f  A tlan tic  
C ou n ty  Ju ly  6, 1892 in deed book 164, page 190.

(C ertificate  annexed o f  W illia m  A . B la ir, C ou n ty  
C lerk  o f  A tla n tic  C ounty, c e rtify in g  to deed as bein g a 
correct co p y.)
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E X H I B I T  P9.

D eed  fro m  Sm ith  E . Johnson, S h eriff o f  the C o u n ty  
o f  A tla n tic  to E m m a L . S ch a fer, dated M arch  30, 1895.

C o n sid era tio n : $125.00.
Prem ises co n v e y e d :
A ll  that certain tract or parcel o f  land situated in the 

c ity  o f  A tla n tic  C ity , C ou n ty  o f  A tla n tic  and State o f  
N ew  Jersey.

10 B E G I N N I N G  at the northw est corner o f  B altic  and 
K en tu ck y  A v e n u e  and runs thence ( 1 )  n orthw ardly, a lon g  
and in the w esterly  line o f  K en tu ck y  A ven u e e igh ty  (8 0 ) 
feet; thence (2 )  W e st w a r dly parallel w ith  B altic A ven u e 
seventeen ( 1 7 )  feet; thence ( 3 )  sou thw ardly, parallel 
w ith  K en tu ck y  A ven u e e igh ty  (8 0 ) feet to the northerly  
line o f  B altic A v e n u e ; thence (4 )  eastw ardly, a lon g  and 
in the said northerly  line o f  B altic  A v e n u e  seventeen feet 
( 1 7  ) to the place o f  beginning.

W a rra n ty : S h e riff ’s deed.
2 0  E x e c u tio n : duly executed and acknow ledged by said 

Sm ith  E . Johnson, S h eriff and recorded in the C lerk ’s 
office o f  A tla n tic  C ou nty, M a y  22, 1895 in deed book 
190, page 444,

(C ertificate  annexed o f  W illia m  A . B lair, C ou n ty  
C lerk  o f  A tla n tic  C ounty, c e rtify in g  to deed as being a 
correct cop y.)

3 0
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E X H I B I T  P1(X

m

( U .  S .)
I Stam p)
($10.50)

G eo rge W . S ch a fer, et u x, et al )
to l  D E E D .

John G. S ch a fer. j
10

T h is  Indenture m ade the tw en ty  ninth day o f  D ecem ber 
in the year o f  our L o r d  one thousand eigh t hundred and 
ninety eight,

Betw een G eorge W . S ch a fer  and E lizabeth  his w ife , 
W illia m  J. S ch a fer  and C atharine, h is  w ife , and C a ro -
line M oore (w id o w ) heirs at la w  o f  E m m a L . S ch a fer 
n o w  deceased late o f  A tla n tic  C ity , in the C ou n ty  o f  
A tlan tic , State o f  N e w  Jersey, o f  the first part, and John 
G. S ch a fer, o f  said A tlan tic  C ity , in the C ou n ty  o f  2 0  
A tlan tic , State o f  N ew  Jersey, o f  the second part,

W itn esseth , that the said p arty  o f  the first part, fo r  and in 
consideration o f  the sum  o f  O ne dollar (an d  other good 
consideration) la w fu l m oney o f  the U n ited  States o f  
A m erica , well and tru ly  paid by the said party  o f  the 
second part, to the said party  o f  the first part, at and 
b efore  the ensealing and delivery o f  these presents,- the 
receipt w h ereo f is hereby acknow ledged have granted, 
bargained, sold, aliened, en feoffed , released, conveyed, and 3 0  
confirm ed, and b y  these presents, do grant, bargain, sell, 
alien, en feo ff, release, convey and confirm , unto the party  
o f  the second his heirs and assigns, all those certain 
tracts, pieces parcels or lots o f  land and prem ises situate, 
in A tlan tic  C ity , in the C ou n ty  o f  A tlan tic  and State o f  
N ew  Jersey, bounded and described, respectively as fo l-
low s :
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( 1 )  B eg in n in g  at a point on the N o rth w est side o f  a  
tw en ty  feet w ide street or alley know n form erly  as St. 
N icholas Street now  M em iorial A ven u e, one hundred and 
tw en ty  five feet S outh w esterly  o f  the line o f  Tennessee 
A ven u e and one hundred and seventy feet N orth w esterly  
o f  the line o f  P acific A ven u e, thence running, Southw est-
erly  alon g the said side o f  said St. N icholas Street o r 
M em iorial A ven u e, tw en ty five feet and exten d in g in 
length or depth N orth w esterly  one hundred feet K eep in g

1 0  the said w idth  o f  tw en ty  five feet between parallel lines 
at righ t angles to said M em orial A ven u e, containin g 
tw en ty five hundred square feet, B ein g  part o f  the same 
prem ises w hich  W illia m  J. S ch a fer  and w ife  b y  deed 

. dated D ecem ber 12 , 1889 recorded in the C lerks Office o f  
A tlan tic  C ou n ty  in book 163  o f  deeds fo lio  324 & c.r 
granted and conveyed to said E m m a L . S c h a fe r  w ho died 
seized intestate leavin g  her su rv iv in g  the above named 
gran tors her sole heirs at law .

2 0  ( 2 ) B eg in n in g  at a point tw en ty  five feet w estw a rd ^  on 
P acific  A ven u e, fro m  a point in the Southw est corner o f  
K en tu ck y  and P acific  A ven u es, and runs ( 1 )  W estw ard - 
ly  in the southerly line o f  P acific A ven u e, th irty  five feet 
to M arth a G ravatts  corner, thence (2 )  S o u th w ard ly  and 
parallel w ith  K en tu ck y  A ven u e, one hundred feet thence
(3 )  E a stw a rd ly  parallel w ith  P acific A ven u e th irty  five 
feet thence (4 )  N o rth w a rd ly  parallel w ith  K en tu cky 
A ven u e, one hundred feet to the southerly line o f  Pacific 
A ven u e at the place o f  beginn ing B ein g  the same prem i- 
ses w hich G eorge W . Sheppard and w ife , b y  deed dated 
Ju ly  17 , 1896 and recorded in the C le rk ’s Office aforesaid , 
in book 205 o f  deeds, fo lio  279 &c granted and conveyed 
to said E m m a L . S ch a fer, now  deceased w ho died seized 
th ereo f as aforesaid .

(3 )  B eg in n in g  in the w esterly  line o f  G eo rgia  A ven ue, 
tw o hundred and seventy five feet N o rth w a rd ly  from  the
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N o rth erly  line o f  A tlan tic  A ven u e, and runs thence (.1) 
W estw ard ly  and parallel w ith  A tlan tic  A ven u e, one hun-
dred and seventy five feet to a peg, thence (2 )  N o rth -
w ard ly  and parallel w ith  G eorgia  A ven u e, tw en ty  five 
feet to a peg, thence (3 )  eastw ardly, and parallel w ith  
A tlan tic  A ven u e one hundred and seventy five feet to the 
W esterly  line o f  G eo rg ia  A ven u e, thence (4 )  Southerly  
in the w esterly  line o f  G eo rgia  A ven u e tw en ty five feet 
to the place o f  beginning. B ein g  the same prem ises w hich 
W illiam  J. S ch a fer  and w ife , by deed dated D ecem ber 12, 10  
1889 recorded in said C lerks Office in B oo k  163 o f  deeds 
fo lio  331 &c., granted and conveyed to  the said E m m a L . 
S ch a fer w ho died seized as aforesaid .

(4 )  B egin n in g  at a point in the southerly line o f  A tlan tic  
A ven u e fo rty  tw o  (4 2 ) feet east o f  the easterly line o f 
N ew  Jersey A ven u e, and run ning thence ( 1 s t )  E a stw a rd -
ly  alon g said S o u th erly  line o f  A tlan tic  A ven u e, tw enty 
feet, thence (2 n d ) S o u th w ard ly  and parallel w ith  N ew  
Jersey A ven u e, O ne hundred feet, thence (3 )  W estw ard ly  2 0  
and parallel w ith  said A tlan tic  A ven u e, tw en ty  (2 0 ) feet 
thence (4 )  N o rth w a rd ly  and parallel w ith  said N ew  Jer-
sey A v en u e  O ne hundred (10 0 ) feet to the place o f  
beginning, being the sam e prem ises w hich  M artha 
M athilde M etzger, E x e cu tr ix , et al by deed dated June
20, 1890 recorded in the C lerks Office a fo resaid  in book 
140 o f  deeds fo lio  394 &c,, granted and conveyed, to said 
E m m a L . S ch a fer, w ho died, seized as aforesaid ,

(5 )  B eg in n in g  at a point in the N o rth erly  line o f  A tlan - 3 0  
tic A ven u e, th irty  nine (3 9 ) feet and s ix  inches, w est o f  
the w esterly  line o f  N ew  Jersey A ven u e, and runs thence 
( 1 s t)  N o rth erly  and parallel w ith  N ew  Jersey A ven u e, 
eigh ty  (80 ) feet thence (2 n d ) W esterly  and parallel w ith  
A tlan tic  A ven u e, seventeen ( 1 7 )  feet s ix  inches, thence 
(3 )  S o u th w a rd ly  and parallel w ith  N ew  Jersey A ven u e, 
eigh ty  (8 0 ) feet to the N o rth erly  line o f  A tla n tic  A ven u e
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thence (4 )  E a stw a rd ly  in said line N o rth erly  line o f 
A tlan tic  A ven u e, seventeen ( 1 7 )  feet s ix  inches, to  the 
place o f  beginn ing B ein g  the same prem ises w hich  F ran k  
A . Souder and w ife , by deed dated N ovem ber 24, 1890 
recorded in said C lerks office in book 146 o f  deeds, folio  
283 &c., granted and conveyed to said E m m a L . S ch afer 
w ho died seized as a fo resa id  (6 )  B eginning, at a point 
in the N o rth erly  line o f  B altic  A v e n u e  w here the w est-
erly  curb line o f  K en tu ck y  A ven u e, intersects w ith  the 

1 0  sam e thence run ning w esterly  alon g the N o rth  side o f 
B altic  A ven u e seventy s ix  feet to the easterly corner o f  a 
lot conveyed by said S ch a fer  to one W in d er, thence 
N o rth erly  at r ig h t angles to B altic  A ven u e, e igh ty  feet, 
thence easterly a lon g  a line parallel w ith  B altic A ven ue 
seventy s ix  feet to  said curb line in K en tu ck y  A ven ue 
thence S o u th erly  alon g the same e igh ty  feet to the point 
o f  beginning.

( 7 )  B eg in n in g  at a point in the W esterly  curb line o f 
20 K en tu ck y  A ven u e eigh ty  feet N orth erly  o f  the N orth erly  

line o f  B altic A ven u e thence running, N o rth erly  along 
said curb line f ifty  seven feet, to G roffs, line or corner 
thence run ning w esterly  a lon g  a line parallel w ith  Baltic 
A ven u e, about one hundred and s ix  feet to the line de-

s c r ib e d  as the first course in a certain deed m ade b y  said 
W illia m  J. S ch a fer  and w ife , to said E m m a L . S ch afer 
recorded in book 15 3  o f  deeds, fo lio  18 1  &c., thence 
Southeasterly  in said line abount one hundred and six ty  
feet to a point in the N o rth erly  line o f  B altic A ven ue, 

«3“  thence N o rth erly  at righ t angles to B altic A ven u e, eighty 
feet thence easterly alon g a line parallel w ith  Baltic 
A ven u e, n inety s ix  feet to the place o f  beginning.

(N o . 6 and 7 B ein g  part o f  the same prem ises which 
W illia m  J. S ch a fer  and w ife , by deed dated D ecem ber 12, 
1889 recorded in said C le rk ’s Office in B o o k  15 3  o f  deeds 
fo lio  18 1  &c., granted and conveyed to the said E m m a L.
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S ch a fer  w h o  died as a fo resaid  the intention o f  this con-
veyance being to  convey to said John G. S ch a fer, all o f  
the prem ises o f  w hich she died seized tfft said E m m a L . 
S ch afer, h avin g  also had a conveyance m ade to her o f 
a part o f  N o. 6 by Sm ith  E . Johnson sheriff, by deed 
dated M arch  30, 1895 recorded in book 190 o f  deeds 
fo lio  444 & c.,)

T o g eth er w ith  all and singular the buildings, im prove-
ments, w oods, w ays, rights, liberties, privileges, heredita- j q  
ments and appurtenances, to  the sam e belon gin g or in 
any w ise appertaining and the reversion and reversions 
rem ainder and rem ainders, rents issues, and profits 
thereof, and o f  every  part and parcel thereof,

A n d  also all the estate, right, title, interest, property, 
possession, claim  and dem and w hatsoever, both in law 
and equ ity  o f  the said party  o f  the first part, o f  in and 
to the prem ises w ith  the appurtenances,

T o  H a ve  and T o  H old  the said prem ises w ith  all and 20  
singular the appurtenances unto the said party  o f  the 
second part, his heirs, and assigns, to the only proper use, 
benefit and beh o of o f  the said party  o f  . the second part, 
his heirs, and assigns, forever,

A n d  the said party  o f  the first part, fo r  them selves, their 
heirs E xecu to rs, and adm inistrators do by these presents 
covenant g ran t and agree, to and w ith  the said party  o f  
the second part, his heirs, and assigns, that they the said 
party  o f  the first part their heirs, all and singular the here-
ditam ents and prem ises herein above described and 3 0  
granted or m entioned and intended to be so, w ith  the 
appurtenances, unto the said party  o f  the second part his •  
heirs, and assigns, against them  p arty o f  the said first 
part their heirs, and against all and every  other person 
or persons w hom soever, la w fu lly  cla im in g or to claim  
the sam e or any part th ereo f under th rou gh  b y  or from
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them , Shall and W ill  w arran t and forever, defend.

In W itn ess  W h g reo f, the said party  o f  the first part, have 
hereunto set their hands and seals, D ated  the day and 
y ea r first above w ritten.

S ign ed, Sealed and D e liv -
ered in the presence o f  

C harles A . B»aake.

Geo. W . S ch a fer  (S e a l)
L iz z ie  S ch a fer  (S e a l)
W illia m  J. S ch a fer  (S e a l)
C atharine S ch a fer  (S e a l)
C aroline M oo re (S e a l)

20
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S ta te  o f  N ew  Jersey,
A tla n tic  C ounty,

Be It Rem em bered that on this tw en ty  ninth day o f  
D ecem ber, in the year o f  our L o rd  one thousand eight 
hun dred and ninety eight b efore  me the subscriber a 
M aster in C han cery o f  N ew  Jersey, personally appeared 
W illia m  J. S ch a fer  and Catharine his w ife , G eorge W . 
S c h a fe r  and L iz z ie  his w ife , and C arolin e M oore, 
(w id o w ) w ho, I am  satisfied are the grantors m entioned 1 0  
in the above deed or conveyance, and I h av in g  first m ade 
k n o w n  to them  the contents th ereo f they acknow ledged 
th at they signed, sealed and delivered the sam e as their 
vo lu n ta ry  act and deed. A n d  the said C atharine S ch a fer 
and L iz z ie  S ch afer, being o f  fu ll age on a private exa m i-
nation apart fro m  their said husbands, b efore  me 
acknow ledged that they signed, sealed and delivered the 
sam e as their vo lu n tary  act and deed, freely  w ith ou t any 
fear, threats or com pulsion o f  their said husbands A ll 
o f  w hich  is hereby certified. 2 0

C harles A . Baake,
A . M . C . C . o f  N . J.

R e c ’d., & R ecorded D ecem ber 3 1, 1898
L e w is  P . Scott,

C lk.
D eed B oo k  227 page 483 &c.,

(C ertificate  annexed o f  W illia m  A . B lair, C ou n ty  C lerk  
o f  A tla n tic  C ounty, c e rtify in g  to deed as being a correct 3 0  
co p y.)
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E X H I B I T  P l l .

O ctober 18, 1928 .
M rs. M arg aret D aley ,
16 0 1 B altic  A ven u e,
A tlan tic  C ity , N . J.
D ear M a d a m :
I w ish  to n o tify  you  that I represent A n n ie  M . C o n aw a y, 
grand daughter o f  E m m a  L . S ch a fer, deceased, who' 

1 0  m akes claim  fo r  her interest and an accoun ting o f  same 
fo r  o n e-fou rth  share in prem ises located at the N orth w est 
corner o f  B altic and K en tu ck y  A ven u es thence extend-
ing-

( 1 )  W estw a rd ly  alon g said N o rth  line o f  B altic A ve. 
67 feet thence

( 2 )  N o rth w a rd ly  parallel w ith  K en tu ck y  A ven u e 80 
feet, thence

(3 )  E a stw a rd ly  parallel w ith  B altic  A ven u e 67 feet 
to the W est line o f  K en tu ck y  A ven u e, thence

2 0  (4 )  S o u th w ard ly  alon g said W e st line o f  ^Kentucky
A ven u e 80 feet to the N o rth  line o f  B altic  A ven u e and 
the place o f  beginning.
w hich  I am  in form ed  is now  occupied b y  you.
K in d ly  advise me the nam e o f  yo u r attorney or T itle  C o. 
w ith  w hom  you  w ish  me to properly present this claim .

3 0
C E H /J .

V e r y  tru ly  yours,
C y ril H epburn.
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E X H I B I T  P 12 .

108

O ctober 24, 1923.
M rs. M arg aret D aley,
N . W . C or. B altic & K en tu ck y  A ves.
A tla n tic  C ity , N . J.
D ear M ad am :
I  w ish  to n o tify  you  that I represent A n n ie  M . C on aw ay, 
gran d  daughter o f  E m m a L . S ch a fer, deceased, w ho 
m akes a claim  fo r  her interest and an accounting o f  sam e 1 0  
fo r  on e-fou rth  share in prem ises located at A tlan tic  C ity ,
N . J. as fo llo w s :—

B egin n in g  at a point in the W esterly  C u rb  line o f 
K en tu ck y  A v e . 80 feet, N o rth erly  o f  the N o rth erly  
line o f  B altic  A v e ., thence run ning N o rth  a lon g  said 
curb line 57 ft. to G ro ff ’s line or corner ( 1 )  run ning 
W e st alon g parallel line w ith  B altic  10 6 ' to O ld  
D iv isio n  L in e  in 15 3 -1 8 1  D eed B oo k  (2 )  South  
E a stw a rd ly  in said line 160 ft. to  a point in B altic  20  
A v e .
( 3 )  at righ t angles to B altic N o rth  80 ft.
(4 )  E ast 96 ft. as described in D eed B o o k  227-483 
at M ays L an d in g, N . J.
w hich  I am  in form ed is now  occupied by you.

I w ill call on M r. B abock on S atu rd ay  O ctober 27, in 
order to properly present the claim  on this property and 
the one I notified yo u  o f  on O ctober 19 , 1923. M y  
th ou ght w as to g ive  such in fo rm atio n  as is necessary .to 30  
understand the claim  o f  M iss C o n aw a y and to allow  s u f-
ficient tim e to m ake a search to  prove the correctness.
I rem ain.

C y ril H epburn.
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E X H I B I T  P 1 3 .

P hila. N o v . 1 , 19 2 3
Cyril H epburn, E sq.
D ear S i r ;

Mrs. D aley  o f  A tlan tic  C ity , N . J. has a title policy o f  
A tla n tic  C ity  T itle  C om pany insuring" title to  her property, 
16 0 1 B altic A v e . She th erefore  does not recogn ize an y  
claim  that you  m ake to her. I am  h er attorney.

10  Believe me,
Y o u rs  tru ly,
H . P . T w ib ill
1202 L ib e rty  B ld g . P h ila .

E X H I B I T  P 1 4 .

20

30

To J. S. Risley
S u rro g ate  o f  the C ou n ty  o f  A tlan tic, N ew

Jersey.
In the m atter o f  the adm inistration o f  

the G oods, Chattels, and C redits o f  E m m a P E T I T I O N . 
L . S c a fe r  D ec’d.

T h e  petition o f  John G. S c h a fe r  respectfu lly  showeth 
that E m m a L . S ch a fer  o f  A tla n tic  C ity  N . J. departed 
this life  intestate at P assadena C al. in the C ou n ty  o f  L o s  
A n geles and State o f  Cal. on the fourteenth  day o f  N o -
vem ber A . D . 1897. T h a t the said E m m a L . S ch a fer 
deceased, le ft  her su rv iv in g  the fo llo w in g  nam ed heirs 
and n ext o f  kin, to w it :

KIN
G eorge S ch a fer  Son
C aroline M oore • D au ghter
W illia m  J. S ch a fer  Son

P . O . A D D R E S S . 
P hila. Pa.

u  H

A tlan tic  C ity

T h e  said intestate w as possessed o f  goods, chattels, rights
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and credits to the value o f  $125. as near as can be ascer-
tained.

T h e re fo re  the said John G. S ch a fer  respectfu lly  applies 
fo r  letters o f  adm inistration upon the goods, chattels, 
rights and credits o f  w hich  said E m m a L . S ch a fer died 
possessed.
D ated D ecem ber 14th  A . D . 1897

John G. S ch a fer

ATLANTIC  COUNTY, SS.
10

John G. S ch a fer  nam ed in the above appli-
cation, being duly sw orn  accordin g to law  did depose and 
say that the m atters and things set fo rth  in the above 
application are true to the best o f  his know ledge and 
belief.
S w o rn  and subscribed b efore  me at M ays 
L a n d in g  the fourteenth  day o f  D ecem ber 
1897. 2 0

J. S. R isley  S u rro g ate  John G. S ch a fer

(C ertificate  annexed o f  W illia m  A . B lair, C ou n ty  
C lerk  o f  A tla n tic  C ou nty, c e rtify in g  to  correctness o f 
above petition, etc.)

3 0
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E X H I B I T  D 2.

T H I S  I N D E N T U R E  m ade the T w en ty-n in th  day o f 
N ovem ber in the year o f  our L o rd  one thousand eight 
hundred and ninety nine.

Betw een John G. S ch a fer  o f  A tlan tic  C ity  in the 
C ou n ty  o f  A tlan tic  and State o f  N ew  Jersey, and M ary 
A ., his w ife , o f  the first part, and Joseph L . R oth  o f  the 

1 0  same place, o f  the second part,

W itnesseth , that the said p arty  o f  the first part, for 
and in consideration o f  the sum o f  F iv e  thousand eight 
hundred dollars la w fu l m oney o f  the U n ited  States o f 
A m erica, w ell and tru ly  paid b y  the said p arty  o f  the 
second part, to the said p arty  o f  the first part, at and 
before  the ensealing and d elivery  o f  these presents, the 
receipt w h ereo f is hereby acknow ledged, have granted, 
bargained, sold, aliened, enfeoffed , released, conveyed, 

2 0  and confirm ed, and by these presents do grant, bargain, 
sell, alien, en feo ff, release, convey, and confirm  unto the 
p arty  o f  the second part, his H eirs and assigns, all those 
certain lots, tracts, or parcels o f  land and prem ises, situ-
ate, ly in g  and being in  the C ity  o f  A tla n tic  C ity , in the 
C ou n ty  o f  A tlan tic  and State o f  N ew  Jersey, bounded 
and described, respectively, as fo llo w s, to w i t :

1st B egin n in g  at a point in the northerly  line o f  Baltic 
A ven u e w here the w esterly  curb line o f  K en tu ck y  avenue 

3 0  intersects w ith  the same, thence run ning w esterly  along 
the north side o f  B altic  A ven u e seventy s ix  feet to the 
easterly corner o f  a lot conveyed by said S ch a fer  to one 
W in d er, thence northerly  at rig h t angle to B altic A venue 
e igh ty  feet, thence E asterly  alon g a line parallel with 
B altic A ven u e seventy s ix  feet to said curb line in K en -
tu cky A v e n u e ; thence southerly a lon g  the same eighty 
feet to the point o f  beginning.
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2nd B egin n in g  at a point in the w esterly curb line o f 
K en tu cky  avenue e igh ty  feet northerly  o f  the northerly 
line o f  B altic avenue, thence run ning northerly along said 
curb line fifty-seven  feet to G roffs  line, or corn er; thence 
running w esterly  alon g a line parallel w ith  B altic avenue 
about one hundred and s ix  feet to the* line described as 
the first course in a certain deed m ade by said W m . J. 
S ch a fer and w ife  to said E m m a L . S ch a fer, recorded in 
B ook 15 3  o f  deeds, fo lio  18 1  & c; thence southeasterly in 
said line about one hundred and s ix ty  feet to a point in 10  
the northerly  line o f  B altic avenue thence northerly at 
right angle to B altic avenue eigh ty  feet; thence E asterly  
along a line parallel w ith  B altic  avenue n in ety-six  feet to 
the place o f  beginning.

B ein g  part o f  prem ises w hich G eorge W . S ch a fer and 
w ife  and others, heirs o f  law  o f  E m m a L . S ch a fer  de-
ceased, b y  deed dated D ecem ber 28th, 1898, and recorded 
in the C lerks Office o f  A tlan tic  C ou nty, in B oo k  N o. 227 
fo lio  483 &c. granted and conveyed to the said John G. 2 0  
Schafer.

T o g eth er w ith  all and singular, the buildings, im prove-
ments, w oods, w ays, rights, liberties, privileges, heredita-
ments and appurtenances, to the same belonging, or in 
any w ise appertaining, and the reversion and reversions, 
rem ainder and rem ainders, rents, issues and profits 
thereof, and o f  every  part and parcel th e r e o f : A n d  also, 
all the estate, right, title, interest, property possession, 
claim  and dem and w hatsoever, both in law  and equity, o f  2 0  
the said party  o f  the first part, o f, in and to the prem ises, 
w ith  the appurtenances,

T o  have and to hold the said prem ises, w ith  all and 
singular the appurtenances, unto the said p arty  o f  the 
second part, his H eirs and A ssig n s, to the only proper
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use, benefit and. b eh o of o f  the said p arty  o f  the second 
part, his H eirs and A ssig n s, forever.

A n d  the said John G. S ch a fer, fo r  h im self, his H eirs, 
E xecu tors  and A d m in istrators, do by these presents cove-
nant, gran t and agree to and w ith  the said p arty  o f  the 
second part, his H eirs and A ssig n s, that he the said John 
G. S ch a fer, his H eirs, all and singular the hereditam ents 
and prem ises herein above described and granted, or 

1 0  m entioned and intended to  be so, w ith  the appurtenances 
unto the said party  o f  the second part, his H eirs and 
A ssig n s, against him  the said S ch a fer, his H eirs, and 
against all and every  other person or persons, w hom so-
ever la w fu lly  claim in g or to claim  the same or any part 
th ereof, under, through, b y  or fro m  him  the said John G. 
S ch a fer  S H A L L  and W I L L  W A R R A N T  and forever 
D E F E N D .

In w itness w h ereof, the said party  o f  the first part 
2 0  have hereunto set their hands and seals. D ated  the day 

and year first above w ritten.
Signed, Sealed and D elivered  

in the Presence o f :
C harles A . Baake.

John G. S ch a fer  (S ea l) 
M a ry  A . S ch a fer  (S ea l)

3 0  S T A T E  O F  N E W  J E R S E Y ,  )
A T L A N T I C  C O U N T Y .  i  ss ‘

B e it Rem em bered, T h a t on this T w en ty-n in th  day o f 
N ovem ber in the year o f  our L o rd  one thousand eight 
hundred and ninety-nine b efore  me the subscriber, a 
m aster in C h an cery o f  N e w  Jersey, personally appeared 
John G. S ch a fer  and M a ry  A . his w ife  w ho, I am satis-
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fied, are the grantors m entioned in the above deed or 
conveyance, and I h av in g  first m ade know n to then the 
contents thereo f, they acknow ledged that they signed, 
sealed and delivered the same as their vo lu n tary  act and 
deed; and the said M a ry  A . S ch a fer being o f  full age, on 
a  private exam ination  apart from  her said husband before  
me acknow ledged that she signed, sealed and delivered 
the same as her vo lu n tary  act and deed, freely, w ithout 
any fear, threats o r com pulsion o f  her said husband. A ll  
o f  w hich  is hereby certified. 10

C H A R L E S  A . B A A K E ,
M . C. C .

E X H I B I T  D 3.

D eed from  Joseph L . R oth, and E sth er R oth, his w ife , 
to T h om as D aly , dated Janu ary 23, 1902.

C o n sid era tio n : $15,000. 2 q
Prem ises c o n v e y e d :

A ll those certain c ity  lots or tracts o f  land and prem ises 
situate in the C ity  o f  A tlan tic  C ity , C ou n ty  o f  A tlan tic  
and State o f  N ew  Jersey, bounded and described as fo l-
low s :

L o t. N o. 1. B egin n in g  at a point in the N orth erly  line 
o f  B altic  A ven u e w here the W esterly  curb line o f  K e n -
tu cky A ven u e intersects w ith  the sam e; thence running 3 0  
W esterly  alon g the N orth  side o f B altic A ven u e seventy- 
s ix  feet to the E asterly  corner o f  a lot conveyed by said 
S ch a fer to one W in d e r; thence N orth erly  at righ t angles 
to B altic A ven u e, e igh ty  feet; thence E asterly  alon g a 
line parallel w ith  B altic A ven u e seventy s ix  feet to said 
curb line in K en tu ck y  A v e n u e ; thence S outherly  alon g
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the same e igh ty  feet to the place o f  beginning:

L o t N o. 2. B egin n in g  at a point in the W este r ly  cu rb  
line o f  K en tu ck y  A ven u e e ig h ty  feet N o rth erly  o f  the 
N o rth erly  line o f  B altic  A v e n u e ; thence run n in g  N o rth -
erly  a lon g  said curb line fifty-seven  feet to  G roffs  line,, 
or corn er; thence run ning W esterly  a lon g  a line parallel 
w ith  B altic A ven u e about one hundred and s ix  feet to the 
line described as the first course on a certain deed m ade 

1 0  by said W m . J. S ch a fer  and w ife  to  said E m m a L . 
S ch a fer, recorded in book 153  o f  deeds, fo lio  18 1  See; 
thence Southeasterly  in said line about one hundred and 
s ix ty  feet to a point in the N o rth erly  line o f  B altic  
A v e n u e ; thence N o rth erly  at righ t angles to  B altic  A ven u e  
e ig h ty  feet; thence E asterly  a lon g  a line parallel w ith 
B altic A ven u e  n in ety-six  feet to  the place o f  beginning.

W a r r a n ty : G eneral.

2 0  E x e c u tio n : duly executed and acknow ledged by said 
gran to rs and recorded in the C lerk ’s office o f  A tlan tic  
C ou nty, Janu ary 25, 1902 in deed book 268 o f  deeds, 
fo lio  145.

E X H I B I T  D 4 ,

D eed from  Sm ith  E . Johnson, S h eriff o f  the A tlan tic  
3 0  C ou nty, dated July  2, 19 0 7, to  P hiladelphia B rew in g  

Com pany.

C o n sid era tio n : $16,200.00.
Prem ises c o n v e y e d :

A ll that certain tract or parcel o f  land and prem ises 
h erein after particu larly  described, situate in A tlan tic  C ity ,
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an the C ou n ty  o f  A tla n tic  and State o f  N e w  Jersey, 
hounded and described as fo llo w s :

L o t N o. 1 :  B egin n in g  at a point in the N orth erly  line 
o f  B altic A ven u e, w here the W esterly  curb line o f  K e n -
tu c k y  A ven u e intersects w ith  the sam e; thence running 
w esterly  alon g the north side .of B altic A ven u e seventy- 
s ix  feet to the E asterly  corner o f  a lot conveyed b y  said 
S c h a fe r  to  one W in d e r; thence N orth erly  at righ t angles 
to  B altic A ven u e eig h ty  fe e t ; thence E asterly  alon g a line 10 
parallel w ith  B altic A ven u e seven ty-six  feet to said curb 
line in K en tu ck y  A v e n u e ; thence S outh erly  a lo n g  the 
sam e e igh ty  feet to the place o f  beginning.

L o t N o. 2 : B eg in n in g  at a point in the W esterly  curb 
line o f  K en tu ck y  A ven u e eigh ty  feet N orth erly  o f  the 
N o rth erly  line o f  B altic A v e n u e ; thence running N o rth -
erly  a lon g  said curb line fifty-seven  feet to G ro ff ’s line, 
o r corn er; thence run ning W esterly  alon g a line parallel 
w ith  B altic  A ven u e, about one hundred and s ix  feet to 2 0  
the line described as the first course in a certain deed 
m ade b y  said W m . J. S ch a fer and w ife  to said E m m a L . 
Schafer, recorded in B o o k  15 3  o f  Deeds, fo lio  18 1 , etc. ; 
thence Southeasterly  in said line, about one hundred and 
s ix ty  feet to  a point in the N o rth erly  line o f  B altic 
A v e n u e ; thence N o rth erly  at righ t angles to B altic A ven u e 
e ig h ty  f e e t ; thence E asterly  alon g a line parallel w ith  
B altic  A ven u e, n in ety-six  feet to the place o f  beginning.

Warranty: Sheriff’s deed. 30

E x e c u tio n : duly executed and acknow ledged by said 
g ran to r and recorded in the C lerk ’s office o f  A tlan tic  
C ou n ty, Ju ly  6, 1807, in book 362 o f  deeds, page 242, etc.
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E X H I B I T  D 5 .

D eed from  Philadelphia B rew in g  C om pany t6 M a r-
garet D aly , dated Ju ly  15 , 1907.

C on sid eration : $ 19 ,5 14 .12 .
Prem ises co n v e y e d :

A ll those certain tracts or parcels o f  land and premises, 
2Q herein after p articu larly  described, situate in the C ity  o f  

A tla n tic  C ity , in the C ou n ty  o f  A tla n tic  and State o f  
N ew  J e r s e y :

L o t N o. 1. B eg in n in g  at a point in the northerly  line 
o f  B altic A ven u e w here the w esterly  curb line o f  K e n -
tu cky A ven u e intersects w ith  the sam e; thence running 
w esterly  alon g the north side o f  B altic A ven u e seventy- 
s ix  feet to the easterly corner o f  a lot conveyed by said 
S ch a fer  to  one W in d e r; thence n o rth e rly .a t rig h t angles 

20  to B altic A ven u e e igh ty  f e e t ; thence easterly alon g a line 
parallel w ith  B altic A ven u e seven ty-six  feet to said curb 
line in K en tu ck y  A v e n u e ; thence southerly a lon g  the same 
e igh ty  feet to  the place o f  beginning.

L o t N o. 2. B egin n in g  at a point in the w esterly  curb 
line o f  K en tu ck y  A ven u e e igh ty  feet northerly  o f  the 
northerly line o f  B altic  A v e n u e ; thence run ning northerly 
alon g said curb line fifty-seven  feet to g ro ff ’s line or 
co rn e r; thence run ning w esterly  alon g a line parallel w ith 

3Q B altic  A ven u e about one hundred and s ix  feet to  the line 
described as the first course in a certain deed m ade by 
said W m . J. S ch a fer  and w ife  to  said E m m a L . Schafer, 
recorded in B o o k  15 3  o f  Deeds, fo lio  18 1 , & c .; thence 
southeasterly in said- line about one hundred and s ix ty  
feet to a point in the northerly  line o f  B altic A v en u e; 
thence northerly  at rig h t angles to B altic  A ven u e eigh ty
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feet; thence easterly alon g a line parallel w ith  B altic 
A yen u e n in ety-six  feet to the place o f  beginning.

W a rra n ty : Special.

E x e c u tio n : D u ly  executed and acknow ledged by said 
gran tor and recorded in the C lerk ’s office o f  A tlan tic  
C ounty, A u g u st 13 , 1907, in deed book 362, page 452, 
etc.

20

3 0



1 1 4 Postea

N E W  J E R S E Y  S U P R E M E  C O U R T  

A t l a n t ic  Co u n t y

A n n ie  M . Co n a w a y ,
Plaintiff,

10  VS.

Mar g ar e t  Da l y ,
Defendant.

T h is  case w as tried  before  Judge W . F ra n k  Sooy, 
w ith  a* ju ry , at the A tla n tic  C ircu it, on N ovem ber nine-
teenth, 1928, and said tria l continued over until N o v em -
ber tw enty-first, 1928, and the ju r y  h a v in g  heard and 
considered the m atters duly presented b efore  them , did' 

_q  say  b y  direction o f  the C o u rt that M arg aret D a ly  is 
g u ilty  o f  the trespass and ejectm ent laid to her charge in 
the m anner and form  as the said A n n ie  M . C on aw ay 
hath com plained again st her and that the p laintiff, A n n ie 
M . C on aw ay, do recover against the defendant, M argaret 
D aly, possession o f  the prem ises afo resaid , as recited in 
the Com plaint duly filed in the above entitled cause.

W. F. So oy ,
C. C. J.

A c t io n  a t  L a w . 
I n  E j e c t me n t . 

P O S T E A .

3 0 f t .  *
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N E W  J E R S E Y  S U P R E M E  C O U R T  

A t l a n t ic  Co u n t y

A c t io n  a t  L a w . 
N O T I C E  O F  10  

A P P E A L .

Attorney for Plaintiff.

T A K E  N O T I C E  that the defendant, M arg aret D aly, 
hereby appeals fro m  the ju d gm en t entered in the above 
stated cause in fa v o r  o f  the plaintiff and against the 20 
defendant, a d ju d g in g  defendant g u ilty  o f  trespass and 
ejectm ent as charged in the Com plaint filed in said cause, 
and fo r  possession o f  the prem ises referred  to in said 
Com plaint, to  the C ou rt o f  E rro rs  and A ppeals o f  the 
State o f  N e w  Jersey upon the fo llo w in g  g ro u n d s :

1. Because the trial court permitted the witness, Louis
A. Repetto, over objection, to answer the question “How 
many children were there in the Schaefer family so far * 
as you know?” 3 0

2. Because the trial court, over objection, adm itted, in 
evidence certified copy o f  petition fo r  letters o f  adm inis-
tration  in the m atter o f  the estate o f  John G. Schaffer, 
deceased.

3. Because the trial court refu sed  to gran t the m otion

A n n ie  M . Co n a w a y , \
Plaintiff, I

vs. \

M ar g ar e t  Da l y , \
Defendant. I

To Robert  J. T a it  Pa u l , Esq .',
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o f  .counsel fo r  the defendant to non-suit the plaintiff at 
the close o f  the p la in tiff’s case.

4. Because the trial court adm itted in evidence, over 
objection, petition fo r  probate filed in the estate o f  Em m a 
L . Schaffer, deceased.

5. Because the trial court, upon m otion o f  counsel for 
the plaintiff, over objection, directed the ju r y  to find a

1 0  verdict in fa v o r  o f  the p laintiff and against the defendant.

6. Because under the evidence and the law , the trial 
court should have subm itted the case to  the ju r y  fo r  its 
decision o f  the facts. *

7. Because under the evidence and the law , the trial 
court should have directed the ju r y  to find a verdict in 
fa v o r  o f  the defendant o f  no cause f o r  action.

2 0  8. T h e  ju d gm en t entered should be set aside and re-
versed because under the evidence it w as undisputed that 
the defendant and her predecessors in title, had had open, 
notorious, hostile and continued adverse possession o f  the 
prem ises in question fo r  upw ards o f  th irty  years, prior 
to the institution o f  p la in tiff’s suit.

Bab c o c k  & Ch a mpio n ,
A ttorneys f o r  Defendant.

30

vft



NEW  J E R S E Y  C O U R T  O F ERR O R S 

A N D  A P P E A L S

T h is  is an appeal from  a ju d gm en t entered in ejectm ent 
in fa v o r  o f  the p laintiff and again st the defendant, a d ju d g in g  
the defendant g u ilty  o f  trespass and ejectm ent as charged 
in the com plaint.

T h e defendant is the ow n er o f  prem ises situate at the 
corner o f  K en tu ck y  and B altic  A ven u es in A tla n tic  C ity , 
N ew  Jersey, con sistin g  o f  a tract o f  land seven ty-six  feet 
on B altic A ven u e b y  e igh ty  feet in depth, upon w hich  is 
presently erected a large brick hotel, exten d in g about th irty- 
five feet on B altic  A ven u e b y  seventy feet in depth.

T h e  prem ises in question, w ith  other lands, 'were owned 
by E m m a L . S ch a fer  under deed to  her, fro m  A lm a

A n n ie  M. Co n a w a y ,

Plaintiff-R esponden t,
vs. ) On A ppe a l  Fr om 

Supr e me  Co ur t .
Mar g ar e t  Da l y ,

Defendant-Appellant.

Brief for A ppellant

F A C T S .
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L eC h a rd , dated M a y  26, 1888. T h e  said E m m a L . Schafer 
died seized o f  said lands on N ovem ber 14 , 1897. Subse-
quent to her death and on D ecem ber 29, 1898, G eorge W . 
S ch a fer  and w ife , W illia m  J. S ch a fer  and w ife , and Caroline 
M oore, w id ow , heirs at law  o f  E m m a L . S ch a fer, conveyed 
the lands and prem ises, w ith  other lands to John G. Schafer, 
w ho w as the husband o f  E m m a L . S ch afer, deceased, which 
deed w as executed by the said gran tors as “ heirs at law  o f 
E m m a L . S ch a fer  now  deceased,”  and the purpose in which 
w as stated to be “ the intention o f  this conveyance being to 
convey to the said John G. S ch a fer, all o f  the prem ises o f 
w hich she (E m m a  L . S c h a fe r)  died seized.”

P r io r  to her death, E m m a L . S ch a fer  and John G. 
S ch a fer, her husband, agreed in w ritin g , w ith  Joseph L. 
R oth  (p. 56) to sell to him  the prem ises in question fo r  the 
sum o f  $5800.00. T h e  agreem ent w as not produced at the 
trial below , said R oth  te s tify in g  that he h a d -le ft the same 
w ith  his attorney, now  deceased, and that it w as lost. U nder 
the term s o f  said contract, said R oth  took im m ediate pos-
session o f  and exercised control o ver the property. A t  the 
tim e he took possession, there w as situate upon the property 
in about the same location as that o f  the present hotel build-
ing, a sm all shack w hich  w as not fit to live in. T h ere  was 
considerable w ater upon the land and it w as otherw ise in bad 
condition. Im m ediately upon tak in g  possession, said Roth 
filled in the land, laid side-w alks and fixed up the building, 
so that he could rent the property (p. 5 8 ). H e rented said 
property and collected the rents therefrom . T h e  deed from  
G eorge W . S ch afer, et u x, et als to John G. S ch a fer, above 
re ferred  to, is E x h ib it D . 1 and w ill be fou nd on page 95, 
being also p la in tiff’s E x h ib it P . 10. O n  N ovem ber 29, 1899, 
the said John G. S ch a fer, by deed conveyed the said prem -
ises to said R oth , w hich deed is E x h ib it D . 2 and is found 
at page 106! B y  sundry conveyances the title to said prop-
erty  passed successively to the respective grantees, designated
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in E xh ib its  D . 3 at page 109, D . 4, page 110 , and D . 5 at 
page 1 1 2 ;  the last-m entioned deed being fro m  the P hilad el-
phia B rew in g  C om pany to M arg aret D aly , the defendant 
below, bearin g date Ju ly  15 , 1907, the consideration in w hich 
conveyance w as $ 19 ,5 14 .12 . T h e  defendant below  w as the 
w ife  o f  T h om as D aly , grantee, referred  to in E x h ib it D . 3 
from  said Joseph L . R o th  and has lived in the said prem ises 
from  1900, continuously up until the present time.

P la in tiff, A n n ie  M . C on aw ay, claim s an equal one-fou rth  
part in the prem ises in question, a lleg in g  that she is entitled 
to said o n e-fou rth  interest, as the daughter o f  A n n ie  C on a-
w ay, deceased, w h o  w as a daughter o f  E m m a L . S ch a fer, 
deceased, above referred  to ; that E m m a L . S ch a fer  died 
intestate, leavin g  su rv iv in g  her, John G. S ch afer, her hus-
band, G eorge S ch a fer, a son, C aroline M oore, a daughter, 
W illiam  J. S ch a fer, a son and the p laintiff, a grand-daughter.

T h e com plaint (p. 3 ) dem ands $10,000.00, dam ages fo r  
mesne profits. A t  the trial, no claim  w as m ade fo r  mesne 
profits. A t  the close o f  p la in tiff’s case, a m otion w as made 
fo r non-suit (p. 50) w hich  w as denied b y  the C ou rt and 
exception noted fo r  defendant. A t  the close o f  the entire 
case, m otion w as m ade fo r  direction fo r  the p laintiff (p. 7 1 )  
and w as granted b y  the C o u rt (p. 78 ) to  w hich  direction, 
exception w as noted. T h e  P ostea  w ill be fou nd at page 1 1 4  
and the notice and grounds o f  appeal at page 1 1 5 .

AR G U M E N T.

Grounds No. 1 and No. 2 are abandoned and will not be 
argued.

3. T h e  th ird  grou n d  is “ because the tria l court refused 
to g ran t the m otion o f  Counsel fo r  the defendant to  non-
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suit the p lain tiff at the close o f  the p la in tiff’s case. T h e 
m otion fo r  non-suit appears upon page 50. T h e  grounds 
upon w hich the m otion w as based w e r e :

( a )  T h a t one co-parcener cannot m aintain a suit in 
ejectm ent against his co-tenant.

(b )  T h a t there is no p ro o f in the case that E m m a L . 
S ch a fer  died intestate.

(c )  T h a t the p lain tiff testified that she had signed papers 
disposing o f  her interest in her grand -m other’s estate 
(E m m a  L . S c h a fe r) .

T h e sub-divisions w ill be argued in their o r d e r :

(a )  T h a t one co-parcener cannot m aintain a suit in 
ejectm ent against his co-tenant.

( b ) T h a t there is no p ro o f in the case that E m m a L . 
S ch a fer  died intestate.

( c )  T h a t the p lain tiff testified that she had signed papers 
disposing o f  her interest in her grand -m other’s estate 
(E m m a  L . S c h a fe r) .

(a )  T h a t one co-parcener cannot m aintain a suit in 
ejectm ent against his co-tenant.

T h e  plaintiff claim s as an heir o f  E m m a L . Schafer, 
deceased. I f  her claim  that she is such heir be true and 
that she has an undivided o n e-fou rth  interest in the premises 
in question, she is a co-tenant w ith  the defendant. It is sug-
gested that the ju d gm en t fo r  plaintiff in ejectm ent could not 
be literally  executed fo r  the reason that the S h eriff under an 
execution directed to him  could not determ ine w hich  part o f
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the - said prem ises should be allotted to p la in tiff under he“ 
ju d g m e n t

W e  have been unable to find any decisions in this C ou rt 
bearin g upon this question. T h ere  is, how ever, a reported 
case decided in the Suprem e C ou rt in 1845, nam ely, Den. v. 
Bord ine, 20 L a w , p. 395, in w hich case the C ou rt at page 400 
sa id :

O ne jo in t tenant or tenant in com m on m ay m ain-
tain ejectm ent against his com panion, on p ro o f o f  
actual ouster, or o f  facts from  w hich ouster m ay be 
inferred. In  this case there can be no difficulty on this 
point, the case sho w in g the defendant in possession 
h old in g adversely  under a deed fo r  the w hole prem ises, 
and d en yin g the title o f  his co-tenants But it w ould 
seem to be confessed by the consent rule. T h e  practice 
is, i f  there has been no actual ouster, fo r the defendant 
to  apply to the court fo r  a special rule to confess lease, 
entry, and also ouster o f  the nom inal p laintiff, i f  an 
actual ouster o f  the p la in tiff’s lessor, by the defendant, 
should be proved on the trial, and not otherw ise.
2 R oscoe on R eal A ctio n s, 574, 29 L a w  L ib . 16 1,
3 B u rr. 18 9 7 .”

In the case b efore  the C ou rt the p ro o f does not show  any 
actual ouster. T h e  p lain tiff never was in possession o f  the 
prem ises in w hich  she- claim s an interest or any portion 
th ereof so that she could not have been actually ousted 
therefrom . T h e  question is therefore presented as to w hether 
the facts o f  the case ju stified  the inference o f  an ouster o f  
the p laintiff. T h e  practice suggested by the cited language 
was not fo llo w ed  in this case.

(b )  T h a t there is no p ro o f in the case that E m m a L . 
S ch a fer died intestate.
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In order fo r  the p laintiff to  be entitled to recover as against 
the defendant as an heir o f  E m m a L . S ch afer, deceased, it 
w as incum bent upon her to prove that E m m a L . Schafer 
w as dead and that she died intestate. T h e  C o u rt granted 
perm ission to counsel fo r  the respondent to re-open his case 
and introduce in evidence a certified copy o f  the petition o f 
probate in the m atter o f  the estate o f  E m m a L . Schafer, 
deceased, w hich  w as offered fo r  the purpose o f  show ing the 
date o f  the death o f  E m m a L . S ch a fer  and her intestacy, 
(p. 54 .) T h e  said petition is E x h ib it P . 14  in the case and 
is fou nd on page 104. It is suggested that the m ere written 
statem ent o f  John G. S ch a fer  is not sufficient to  prove the 
intestacy o f  said E m m a L . S ch a fer, deceased. T h e  defend-
ant is entitled to have the best evidence available as to her 
intestacy and it is respectfu lly  subm itted that the order made 
by the S u rrogate  o f  the C ou n ty  o f  A tla n tic  Upon said peti-
tion, i f  such an order w ere m ade, w ou ld  be the best evidence 
and w ou ld be an adju dication  by a C o u rt o f  com petent ju ris-
diction that she did die intestate. T h e  sw orn  statem ent o f 
the said John G. S ch a fer  m ight be sufficient upon a collateral 
m atter but is not the kind o f  p ro o f required to  establish such 
a m aterial and im portant part o f  the p ro o f in plaintiff’s 
suit. T h ere  is no testim ony in the case relatin g  to  the ques-
tion o f  the intestacy o f  said E m m a L . S ch a fer  other than 
said petition. F urtherm ore, the said petition om its entirely 
as an heir the nam e o f  the plaintiff.

( c )  T h a t the p la in tiff testified that she had signed papers 
disposing o f  her interest in her grand -m other’s estate, 
(E m m a  L . S c h a fe r) .

T h e  p lain tiff testified, upon direct exam ination  at line 8 on 
page 3 5 :

“ Q . H a ve  you  at an y tim e g iven  a deed fo r  any 
interest w hich you  m ay have in the property at Baltic
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an d  K e n tu ck y  A ven u es, Atlantic^ C ity , being described 
on the blackboard as bein g 80 feet x  67 feet; w ithin 
the property line?

“ A . N o , I h av en ’t, to  m y  k n o w led g e.”

A t  line 10  on p a ge  37, she testified upon cross exam in -
ation  ;

“ Q . Y o u  say  you  don’t kn ow  w hether or not you  
signed a deed fo r  this property, that y o u  don’t know  
w hat it w a s  all about ?

‘A .  I do.”

A g a in  on line 32 on p age 38, she testified upon cross 
ex a m in a tio n :

“ Q . Is n ’t it a fact that at that tim e y o u  signed 
papers—

“ A .— I signed papers, yes.

“ Q .— disposing o f  any interest y o u  had in you r 
gran d m oth er’s estate?

“M r . Pa u l  ; O b jected  to.

“ T h e  Co ur t  ; I w ill perm it her to answ er the ques-
tion  i f  she know s o f  an y interest she had in her gran d -
m o ther’s estate.

‘A .  Y e s , I signed papers fo r  that reason.”

A g a in  at line 30 on page 39, she testified upon fe-direct 
ex a m in a tio n :
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“ Q . Y o u  haye testified that these papers w ere a  
signing' a w ay  o f  y o u r interest in yo u r grand-m other’s 
estate. D o  you  know  that o f  you r o w n  know ledge o r 
w ere y o u  told that ?

“ A . I  w as told th a t."
T h e  w itness, L o u is  A . R epetto, w h o  w as called in beh alf 

o f  the plaintiff, corroborated the testim ony o f  the p laintiff 
that she had disposed o f  h er interest in her grand-m other’s 
estate, in that he testified under cross exam ination  at line 1 
on page 2 1 :

“Q. * W a s  there ever a subsequent conference at you r 
office between C aroline M oore, W illia m  J. S ch affer and 
A n n a  C on aw ay, in w h ich  the question o f  relationship 
had arisen ?

“ A .  T h ere  w ere a num ber o f  conferences at the 
office in reference to settlin g  up the John G. Schaffer 
estate and disposing o f  the interest o f  A n n a  C o n aw ay 
in her grand-rnother’s estate.”

It seems too clear fo r  argum ent that i f  the p lain tiff had 
disposed o f  her interest in her grand -m other’s estate, w ho 
w as the said E m m a L . S ch a fer, deceased, that she had no 
stan ding to prosecute the suit in ejectm ent.

4. Because the trial court adm itted in evidence, over 
objection, petition fo r  probate filed in the estate o f  Em m a 
L . S ch afer, deceased.

T h e above grou nd has been fu lly  discussed in the a rg u -
ment o f  subdivision (b )  o f  the m otion o f  non-suit.

5. Because the trial court, upon m otion o f  counsel for 
the plaintiff, o ver objection, directed the ju r y  to find a ver-
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diet in fa v o r  o f  the plaintiff and against the defendant.

6. Because under the evidence and the law, the trial 
court should have submitted the case to the jury for its deci-
sion o f the facts.

T h e  tw o above grounds w ill be argued together.

U n d er the evidence in the case it is subm itted that the 
tria l Judge erred in directing  the ju r y  to find a verdict fo r  
the p lain tiff again st the defendant. T h e  case should have 
been subm itted to the ju r y  fo r  its determ ination o f  the facts.

T h ere w as conflicting evidence upon the question as to 
w hether p lain tiff w as an heir o f  E m m a L . S ch afer. E x h ib it
P . 14, w hich  w as the certified copy o f  petition fo r  letters o f  
adm in istration upon the estate o f  said E m m a L . S ch afer, 
deceased, w h ich  petition is found upon page 104, is the sw orn 
statem ent o f  John G. S ch a fer, w ho w as the husband o f  said 
E m m a L , S ch a fer. H e alleges in the petition, at line 28 :

, “ That the said Emma L. Schafer deceased, left her 
surviving the following named heirs and next o f kin, 
to wit:

George Schafer Son Phila. Pa.
Caroline Moore Daughter “ “
William J. Schafer Son ' Atlantic City”

It w ill be observed that the name o f  the plaintiff below 
is om itted fro m  said petition as an heir. T h is  is contra-
d ictory  to her testim ony and surely raises a ju r y  question. 
H er testim ony, above fu lly  quoted in the argum ent o f  sub-
division  ( c )  o f  the m otion fo r  non-suit, that she had dis-
posed o f  all o f  her interest in her grand-m other’s estate, the
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said E m m a L , S ch afer, raises an issue o f  fact fo r  the de-
term ination o f  the ju ry .

T h ere w as also a question fo r  the ju r y  to  determ ine 
w hether at the tim e o f  her death on N ovem ber 14 , 18 9 7 
(E x h ib it  P . 14 , p. 10 4 ) the said E m m a L . S c h a fe r  had pos-
session o f  the prem ises in question. T h e  p ro o f is uncon-
tradicted that the decedent, E m m a L . S ch a fer, sold the prop-
erty  to d efen dan t’s w itness, R oth , under an agreem ent o f  
sale w hich  w as in w ritin g  fo r  the sum  o f  $5800.00 (pp. 55r 
56 and 5 7 ) , under the term s o f  w hich he w as entitled to and 
took im m ediate possession, w hich  agreem ent w as m ade about 
a year or ten m onths prior to  the death o f  M rs. E m m a L . 
S ch a fer  (line 1 , p. 5 6 ). T h e  w itness, R oth, im m ediately 
filled in the land, laid sidew alks, fixed up an old, dilapidated 
bu ild ing on the lot (p. 5 8 ), rented the property and collected 
the rents. R o th ’s testim ony is uncontradicted and is also 
corroborated by the testim ony o f  W illia m  T . L eek , a w it-
ness produced in beh alf o f  p la in tiff w ho testified on cross 
exam ination  (line 20, p. 28) that the decedent, E m m a L , 
S ch a fer, had sold the property under an agreem ent to 
M r. R oth. T h e  rig h t o f  possession, therefore, o f  said prem -
ises had been tran sferred  by said E m m a L . S ch a fer  to the 
said R oth  prior to her death and she could not have m ain-
tained ejectm ent against M r. R oth  so lon g as he w as not in 
d efau lt under his contract to purchase. Counsel fo r  the 
appellant endeavored to show  that M r. R oth  had m ade all 
o f  the required paym ents and w as not in defau lt, but his 
o ffer w as overruled by the tria l court (lin e 3, p. 5 9 ) . T h e 
w itness, R oth, how ever, testified that he m ade paym ents 
upon account o f  the purchase price (lin e 25, p. 5 8 ). T h e 
posesssion o f  said R oth  w as that o f  a vendee in possession. 
It is obvious that any rig h t claim ed b y the p lain tiff m ust o f  
necessity rest upon the possession o f  E m m a L . Schafer, 
deceased, as such possession existed  at the tim e o f  the death 
o f  E m m a L . S ch afer. It is urged that the C o u rt in view
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o f  the uncontradicted evidence upon the question o f  posses-
sion should have directed a verdict in fa v o r  o f  the defendant 
below or should have subm itted the question o f  possession 
fo r  the determ ination o f  the ju ry .

7. Because under the evidence and the law , the trial court 
should have directed the ju r y  to  find a verdict in fa v o r  o f 
the defendant o f  no cause fo r  action.

8. T h e  ju d gm en t entered should be set aside and re-
versed because under the evidence it w as undisputed that the 
defendant and her predecessors in title, had had open, noto-
rious, hostile and continued adverse possession o f  the prem -
ises in question fo r  upw ards o f  th irty  years, prior to the 
institution o f  p la in tiff’s suit.

U n d er the evidence and as above argued, Joseph L . R oth  
w as a vendee in possession o f  the prem ises in question not 
in d efau lt at the tim e o f  the death o f  E m m a L . Schafer. It 
further appears that the purchase w as, subsequent to the 
death o f  E m m a L . S ch a fer, consum m ated b y  the paym ent 
o f  the balance due from  R oth  and the delivery o f  a deed 
from  all o f  the heirs w ith  the exception that the p laintiff did 
not jo in  therein. It is uncontradicted that the title to the 
prem ises, in question, subsequent to the deed to R oth, 
devolved by sundry conveyances to  the defendant below. 
T h e agreem ent, m ade between decedent, E m m a L . Schafer, 
and R oth , fu rth er enures to her benefit in determ ining the 
right o f  p lain tiff to  m aintain her ejectm ent suit. T h e  
alleged claim  o f  p lain tiff m ust relate in point o f  tim e to the 
death o f  E m m a L . S ch a fer  and she should not succeed in 
her action o f  ejectm ent unless the said E m m a L . S ch a fer 
could have so succeeded. A t  the tim e o f  the death o f  E m m a 
L . S ch a fer  it w as clearly the legal righ t o f  Joseph L . R oth  
to  require a deed either from  her heirs or from  her executor 
or adm in istrator under an order o f  the O rphan s’ C ourt.
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U n d er the decisions o f  this State, M r. R oth , upon the m ak-
in g  o f  said agreem ent o f  sale, held the equitable title to  the 
prem ises in question. P la in tiff  should not th erefore  be per-
m itted to  prosecute her said suit in ejectm ent against the 
defendant below  and the C o u rt should have directed a ver-
dict in fa v o r  o f  the defendant.

In  V o l. 19  o f  C orpus Juris at page 1084, the general rule 
in ju risd iction s w here distinction is m aintained between 
actions at law  and suits in equity, i s : “ possession b y  defend-
ant under a contract to  purchase, so lo n g  as he is not in 
defau lt is a good defense at la w .”  T h e  tex t is supported by 
a F ed eral case, cases in F lo rid a, Illinois, M ississippi, Ohio 
and O regon . (S e e  note 76 on bottom  10 84.)

A s  b efore  stated the said E m m a L . S ch a fer  died N ovem -
ber 14 , 1897. A  deed w as m ade on D ecem ber 29, 1898, 
fro m  G eorge W . S ch a fer  and w ife , W illia m  J. S ch a fer and 
w ife , and C aroline M oore, w id ow , heirs at law  o f  E m m a L. 
S ch a fer  to John G. S ch a fer, w hich  is E x h ib it  P . 10 at 
page 95. Subsequently and on N ovem ber 29, 1899, the said 
John G. S ch a fer  and w ife  conveyed a portion o f  the prem-
ises described in deed, E x h ib it P . 10, to Joseph L . Roth, 
and subsequent conveyances w ere m ade until as aforesaid 
the property w as deeded to the defendant below. S aid  Roth 
testified that he took im m ediate possession o f  the premises 
upon m akin g  the agreem ent to purachse w ith  the decedent 
(p. 5 7 ) ,  and that the agreem ent w as m ade about a year or 
ten m onths prior to M rs.. S c h a fe r ’s death (p. 5 6 ) . Calcu-
la tin g  the ten m onths’ period prior to the death o f  Mrs. 
S ch a fer  w hich  w as N ovem ber 14 , 18 97, the commencement 
o f  M r. R o th ’s possession w ou ld be in Janu ary o f  1897, 
since w hich  tim e the said R oth  and his successors in title 
held possession o f  the said property and im proved it so that 
at the tim e o f  the institution o f  this suit the property had a 
large brick  hotel upon it and is w orth  a great deal o f  money.
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T h e suit w as instituted F eb ru a ry  29, 1928, so that from  the 
m onth o f  Janu ary, 1897, to the m onth o f  F ebru ary, 1928, 
there had elapsed a period o f  th irty-one years and one m onth 
during all o f  w hich tim e the said R oth  and his successors 
in title had undisputed, open, notorious and hostile posses-
sion o f  the property.

A t  the tria l the p lain tiff below  contended that the posses-
sion o f  said R oth  could not be hostile because he had 
accepted a deed fro m  John G. S ch a fer (lin e 35, p. 7 1 )  and 
th erefore recogn ized a superior title in S ch a fer  w hich v iew  
was concurred in b y  the trial court. It is urged, how ever, 
that such argum ent is fallacious fo r  the reason that the title 
w hich M r. R oth  w as entitled to have under his agreem ent 
to purchase w as that vested in E m m a L . S ch a fer  and in him , 
the said John G. S ch a fer, and it is subm itted that the accept-
ance b y  M r. R o th  o f  a deed fro m  John G. S ch a fer, w ho 
had acquired title under a deed from  the heirs-at-law  o f  
E m m a L . S ch a fer  w hich purported on its face to  convey all 
o f  the interest o f  the heirs-at-law  o f  said E m m a L . S ch afer, 
deceased, in the property therein described, could not in law  
am ount to a recogn ition  o f  the prior title o f  E m m a L . 
Schafer, deceased, or o f  the p lain tiff below  so as to  bar the 
right o f  the said R oth  and his successors in title fro m  claim -
ing adversely  as against the plaintiff below.

T h e said R o th  im m ediately upon acqu iring possession o f  
said property treated it as his property, filled in the land, laid 
sidew alks, im proved the building, and subsequently the old 
building w as torn dow n and a new  m odern brick hotel 
erected, so that it is clear that there has been, since the 
acquirem ent o f  M r. R o th ’s possession, adverse possession as 
against the w orld , in R oth  and his successors, in title fo r  
over th irty-one years.

Section 28 o f  the A c t  entitled ,“ A n  A c t  fo r  the lim itation
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o f  A ctio n s,”  C . S. o f  N . V o l. 3, p. 3 172 , provided that 
s ix ty  years actual possession created absolute title. Said 
section w as am ended in 1922 (P . L . 1922, p. 3 1 5 ;  V o l. 1, 
C u m u lative Supplem ent to C. S. o f  N . J., p. 18 1 6 )  so that 
it n o w  reads as fo llo w s :

“ 119 -2 8 . T im e lim itation bar to action. 1 . T h irty  
y e a rs ’ actual possession o f  any lands, tenements, or 
other real estate, exceptin g w oodlands or uncultivated 
tracts and that s ix ty  y ea rs ’ actual possession o f  any 
w oodlands or uncultivated tracts, uninterruptedly con-
tinued b y  occupancy, descent, conveyance or otherwise, 
in w h atever w a y  or m anner such possession m ight have 
com m enced, or have been continued, shall vest a full 
and com plete rig h t and title in every  actual possessor 
or occupier o f  such lands, tenem ents, or other real 
estate, and shall be a good and sufficient bar to all claims 
that m ay be m ade, or actions com m enced by any person 
or persons w hatsoever, fo r  the reco very  o f  any such 
lands, tenem ents, or other real estate. (R e v . 1877, 
p, 598, [C . S. p. 3 17 2 ] as am ended b y  L . 1922, C. 188, 
p! 3 1 5 .)

(In consisten t law s rep ea led ).”

T h e  evidence in the case brin gs the possession o f  Roth 
and his successors in title squarely w ith in  the term s o f said 
A ct. S a id  A c t  m akes no exception w hatever and provides 
that th irty  years actual possession shall be a good and suffi-
cient bar to all claim s that m ay be m ade or actions com -
m enced, fo r  the reco very  o f  any lands, etc. I f  said Statute 
had contem plated that the possession to  com e w ithin  its 
operation m ust be hostile and adverse, it w ou ld  have so 
stated. In  the case o f  P ick n ey  and B rew in  vs. B u rrage and 
Stephens, reported in 3 1 L a w  at page 2 1, decided in the 
Suprem e C ou rt, it w as held that w ith  respect to section 2 of
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the A c t o f  17 8 7 , fo r  the lim itation o f  suits, r e s e c t in g  title 
to lands, w hich  is sim ilar to  the present section 2 o f  the A c t  
above cited, h ereafter referred  to, that said second section 
did not begin to run against a reversioner or rem ainderm an 
until a fte r  the estate fo r  life  is term inated and Counsel fo r  
the p laintiff below  m ade the point that since John G. S ch a fer  
died Jan u ary 3, 1906, the p la in tiff’s righ t o f  re-entry did 
not accrue until that tim e. H is  position in this respect is 
how ever, untenable, because the evidence clearly show s that 
the deed above referred  to  from  the heirs to  John G. S ch a fer 
and the deed fro m  S ch a fer  to R oth  purported to  con vey the 
entire interest o f  E m m a L . S ch a fer, deceased, and it is sub-
m itted that said conveyances am ounted to  an actual disseisin 
or ouster o f  p laintiff b y  said John G. S c h a fe r  and i f  she 
had a rig h t o f  re-entry she had the rig h t to  assert it upon 
the conveyance to  R oth , w hich  w as as to her, a hostile act. 
M oreover, the language o f  the first section is so broad and 
com prehensive that it operates in cases o f  reversioners and 
rem ainderm en.

P ickney vs. B u rr  age, supra at p. 24.

In B lackston e’s Com m entaries, 3 Com . 196, M r. B lack- 
stone holds that “ the possession o f  lands in fee sim ple, unin-
terruptedly fo r  three score years is at present a sufficient title 
against all the w o rld  and cannot be impeached b y  any dor-
m ant claim  w h atever.”  E ven  i f  the C ou rt should construe 
said first section to  require adverse and hostile possession, 
it is subm itted that the defendant below  and her predeces-
sors in title have had such adverse possession fo r  o ver the 
required period. T h e  title o f  A n n ie  C on aw ay, the p laintiff, 
w as never recognized. T h e  conveyances b y  the heirs to  
S ch a fer and b y  S ch a fer  to R oth  w ere both adverse to her. 
T h e  possession o f  R oth  prior to the death o f  E m m a L . 
S ch afer, w as certain ly  adverse, as to p lain tiff below , fro m
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the death o f  E m m a L . S ch a fer, from  w hich tim e to the date 
o f  b rin g in g  the suit, m ore than th irty  years had elapsed. 
U n d er the theory o f  Counsel fo r  the p laintiff below, where 
there is a conveyance pu rporting to  convey the entire inter-
ests in a tract o f  land but w hich, m ay, in fact, om it some 
interest therein, adverse possession as to the interest omitted, 
could never be acquired by the grantee because he had rec-
ognized  the superior title o f  the holders o f  all said interests 
and i f  he be correct, the tw en ty  years provision  in the Statute 
o f  L im itation s w ould  be o f  no force and effect.

T h e  second section o f  said A c t  concerning lim itations is 
as fo llo w s :

“ 29. T h ir ty  y ea rs ’ possession.— Section 2. That 
th irty  y ea rs ’ actual possession o f  any lands, tenements 
or other real estate uninterruptedly continued as afore-
said, w herever such possession com m enced, or is 
founded upon a proprietary righ t duly laid thereon, 
and recorded in the su rveyo r-gen eral’s office o f  the divi-
sion in w hich  such location w as m ade or in the secre-
ta ry ’s office, agreeably to law , or w herever such pos-
session w as obtained b y  a* fa ir  bona fide purchase of 
such lands, tenem ents or other real estate, o f  any per-
son or persons w hatever, in possession, and supposed to 
have a legal rig h t and title thereto, or o f  the agent or 
agents o f  such person or persons, shall be a good and 
sufficient bar to all prior locations, rights, titles, con-
veyances, or claim s w hatever, not fo llow ed by actual 
possession as afo resaid , and shall vest an absolute righ': 
and title in the actual possessor and occupier o f  all such 
lands, tenem ents, or other real estate; provided always, 
that i f  any person or persons, h av in g  a righ t or title to 
lands, tenem ents, or other real estate, shall, at the time 
o f  the said rig h t or title first descended or accrued, be 
w ith in  the age o f  tw enty-one years, fem e covert, non
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com pos, im prisoned, or w ithout the U n ited  States o f  
A m erica , then such person or persons, and his and their 
heirs, m ay, not w ithstand ing the a fo resaid  tim es are 
expired, be entitled to  his or their action fo r  the same, 
so as such person or persons, or his or their heirs, com -
mence or sue forth  his or their action w ith in  five years 
a fte r  his or their full age, discoverture, com ing o f  sound 
m ind, enlargem ent out o f  prison, or com ing w ithin  any 
o f  the U n ited  States, and at no tim e a fte r ;  and pro-
vided also, that any citizen or citizens o f  this or any 
other o f  the U n ited  States, and his or their heirs, hav- 
in g  rig h t or title to any lands, tenements, or other real 
estate w ith in  this State, m ay, notw ithstanding the a fo re -
said tim es are expired, com m ence his or their action 
fo r  such lands, tenem ents or other real estate, at any 
tim e w ith in  five years next a fte r  the passing o f  this 
act, and not a fterw a rd s.”

C. S. o f N . Vol. 3, p. 3172.

The evidence clearly shows the possession o f Roth, which, 
for the purposes of this case, should be considered as the 
possession of the defendant below, was obtained by a fair 
bona fide purchase of the lands in question, the person then 
in possession and supposed to have a legal right and title 
thereto, which possession was held as above stated, for over 
thirty years. The plaintiff below became twenty-one years 
of age, according to her testimony, June 4, 1908, and under 
the provisions o f said section 2, she was required to bring 
her suit in ejectment within five years after attaining her 
majority, which she failed to do.

It is, therefore, respectfully submitted that the trial court 
erred in directing a verdict in favor of the plaintiff against 
the defendant; that it was his clear duty, under the evidence
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in the case and the law , to have directed a verdict in favor 
o f  the defendant below  or have subm itted the case to the 
ju r y  upon the points hereinabove referred  to, and that the 
ju d gm en t in fa v o r  o f  p lain tiff should be reversed and ju d g-
m ent entered fo r  the defendent below  fo r  no cause fo r  action.

R esp ectfu lly  subm itted,
BABCOCK & CHAMPION,

Attorneys fo r  Appellant.




