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PROBATE COURTS IN A UNIFIED JUDICIAL SYSTEM

The present system for the trisl of probete disputes in New Jersey has

been described as "mothered by the scclesiastical sowrts, grandsired by obsolete

1
oconcessions to the church and the landed gentry."  Simes and Basys, in their

recent definitive study of the vrganizstion of the probate courts in Ame;iea,z

refer to New Jersey as one of s number of stetes where remments of the Emglish

ecclesiastical practice of the 17th sud 18th Centuriez still persist,

"Its intricacies cem only be apprecisted by a detailed descriptiom.
Three courts have probate jurisdietion: ths swrrogate’s court, the
orphans? court and the preropgative court. There is ome prerogative
court for the euntire state pregided over by s chancellor sitting as
ordinery or surrogete~general.” There is oga surrogate in each county
snd ©iso one orphans' court in sach county.” The surrogate is both the
Judge end clerk of his own court;b he is also olerk of the orphans?
oourt.” The prercgutive court has jurisdiction throughout the state
to probate wills, grant letters and to hear and finally determine dis-
putes thet urise thereon.8 The surrogate of each county alse hes power
to probate wills and grant letters except when doubt appears on the face
6w will or & omvest 18 Tiled agalnst a will or a dispute or contest
arisss as to the existence of a wlll or the right to 1etters. }8 any
of these cuszes the matter is transfersble to the orphans® court.
geneiral the orphens® courts have no original jurisdiction to probate
wills or graut letters. Their sole jurlsdiction to do so arises on
far frow the surrogate in case the matter is disputed or contested.

Thens® courts also have pngr to grant esllowances to widows and
chilldren peading a will contest to determine heirshlip of an intestate
where real sstete is involved,™ to approve compromises of will contests
or oiaims of the esstate against a third person, 4 to order the sale of
real estate o the payment of dabt8915 determing rights of beneficiaries
wade:r & will wr of the next of kin In an estate,”® and detesrmine ocontro-

1.

2.

4.
5.
6.
7.
8.
9.
10.
11.
12,
13.
14,
15,
16.

"Probute Law under s Unified Court System," New Jersey lLaw Journal, May 8, 1947T;
T0 N.J.L.J. 149

Simes, L.M., and Basye, P.E., "The Organization of the Probate Court in Anorioa,'
42 Bi.n.law Hew . 965-1008 (Part I) and 43 Mich. Law Rev. 113«154 (Part II)

New Jerssy Counstitution, Art. VI, See, IV, Par, 2

ReSe 2:7=12

R.S. 2:7-1

R.S. 2:31=4 and 18

RaSo 237'4!

ReS, 3:1-1

ReSe 3:2«22 aud 3:7«5,1



2
wversies respecting sllowances of aeeountsol7 In short, the jurisdictiom
of the surrogots ie limited to the prcbats of wills and issuance of letters
in nonedversary proceedings. The remainder of the administration is had inm
the orphens’ sourt., The probate of a will mey be_either before the surrogate
of the proper county or in the prerogative oourt ¢18 Thus, if a proceeding is
initisted before the local surrogate, the services of the orphans! ocourt
will sertainly be requirsd; but 1f e proceeding is initiated in the pre-
rogative aourt in the first inmstance that court has powsr to conduct- the
entire procoeding.”1d
Thua , {a Wew Jovrsey comtentious probate matters are wow handled by three
ocourts of origin:l jurisdistion. The work of the Prerogative Court, with state-wide
Jurisdiotion and hd4sdsd by the Chsnoellor as Ordlnary or Surrogate-Gemeral, is
hendled by him snd ten Vise«~Ordinaries, who are also VicewChanosllors of the
Court of Chancery. Another and larger pliece of the work 1s attended to by the
Orphans! Courts, with county-wide jurisdiotion; thers are 33 Orphans' Court
Judges who, sitting as 3judges in other courts (Common Pleas, Quarter Sessions,
eto.) exercise geumerzl civil and criminal jurisdiction. And a smsll plece is
the concern of the surrogate's courts, each with countyewide jurisdiction;
there i3, as noted, = surrogate in each of the 21 counties. Proceedings in
the Orphans® Courts are reviswable in the Prerogative Court, and proceedings
in the Prerogative Court, both original and appsllate, are reviewable in the
Court of Errors and Appeals,
It has been estimated that the Vice«Ordinaries and Common Pleas
(Orphanst Court) Judgés devote less than ten per cent of their time to probate
matters, and thet the Orphans! Courts refer &0 te TS5 per cent of comtentious
probate business Lo Masters to report, or to ad hooc Advisory Masters. This
situation has been strongly oritisized, the most recent comment appearing in
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"Could sny system of courts be worss than that under which
judicial business is turmed c¢ver by the bench to the bar for hsaring,
with the judicial services of ths bar pald fer ¢n a fee basis? The
Court of Errors amd Appeals has put it too mildly: 'The practice of
referring Orphans' Court matiers to u master should mot be éncouraged.'"

The coriticisms directed againwt the present system are substan-
tially as follows:

1. Judges exercising probate Jurisdiction devote so little
time to those matters that, no matter how ocumpetent, they ocennot
schiseve the desired expert kmowledge necessary fer effisiency
and dispatch of business. This ciroumstence is said t¢ underlie
the practice of reference to masters, with the resultant expense
to estates und litigsnts.

2. Matters originating in the Orphans' Court are subject to
successive appeals to two higher tribumals.

3. Probate eourts do not possess jurisdioction to determine
all matters whish arise in the administration of estates, a notable
example being a lack of jurisdietiom to construs a will., Frequently,
therefore, indepeniznt proceedings must be brought in the Court of
Chancery.

4, The overlaps of Chancery and probate jurisdiction as te the
settlement of sccounts, distribution of estates, proceedings for
discovery and relief, procesdings to secure the edvice and direction
of the oourt, and proceedings for the comstruotion of wills give
rise to fruitlees litigation ss to whether the court has jurisdioctiem
to entertain the sause.

Both the revised Comstitution proposed by the Commissionm on Revision

of the New Jorsey Constitutiom in its 1942 Roport21 and the draft submitted to

the electorate by the 168th Legislature in 194422 proposed & unified court system
for New Jersey, with a Superior Court of original general jurisdiotiom through-
out the State in sll cases, immedietely below the Suprems Court and composed of

two sections, a law section exercising oivil, oriminel and matrimonial

2). Pp. 46-47; Art. V, and pertioularly Sec. III, Pars. 1 and 2

22, Art. V, and particularly Sec. III, Pars. 2 and 3
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Jurisdiction, and sa equity end probete sectlion "to sxercise the other
jurisdiotion of the scurt." Faoh section of the Saperier Court was to
have such parts ss might be provided by rules of the Supreme Court, Im
the section of thelr mameeraph entitled "Standsrds for an Ideal Probate

Court,” Simss and Besys spoke of the 1544 propesal as an "example of a

: . 23
solentifiz and comprerscsive iegialetive approsch Lo probate reforme..”

Alfred Co Clapn, sutbor of the treatise "Wills and Administration
in New Jersey," spesking befors ths Jolnt legislative Committee whish cone-
2
sidered thé Report of the 1942 Commission just referred to, sald: 4

"Were one to devise a system for the adjudication of pro-
bate dlsputes, could aught be more obvious than to turn the
business over to specializt fulltime judges sitting in the
Probste Part of a Probate and Equity Sectlon of a court "have
ing originel Jurisdiotion threoughowt the State in all cases.”
Such Pert could determinms ns wull the counstruction of wills,
inter vivgs trusts and devisss, as pass upon caveats, settle
asoounts smd distribute sstates, Becsuse there would not be
enough business for such a specialist in each county, one Jjus=-
tice would be assigned to severzl counties with a wweekly, or
in the smaller counties a less frequent, motion day in each
county, the jJustive 4raveling to the litigents and not viee
versa. Tow, thers should ne only one appeal as of right ine
stead of two or three; snd tihst Yo & evurt en bsnc=ewith a
further review only if allowed by the bamc or the highest court
or if there be & dissent in the banc or if a conmstitutionsal
question be ralssd. Agsin the c¢lerical work and non-conten-
tious business of the Probste Part should be handled by a
specialist, the preseni Surrogate; snd thers should be a
single head for all the courts of the Stats, a Chief Justice,
with the fullest sdwinistrative powers. Thus there would be
offered the specizlizstion making up the genius of the New
York urropstes with thelr Jurisdiction, taken from the
Chancellor, over the construstion «? wills and, taken from
the law courts, over lamd =& well =% rersonalty; but esdded
thereto, flexibility sror ilwprovenment anl administration.™

If the objestlions to the prezent system noted above are to be met,
end the preseut difficulviecs: ana defislencies of New Jerssy probate adminise

tration ellminated, the probate sourt should have such jurisdioction as will

23. Op. 6it. 43 Mich. Law Rev. 153, footnote

24. Record of Proceedings before the Joint Leglslative Committee... to Ascertain
the Seutimeud of the People...for Change in the New Jersey Comstitutiem,
1942, p. 300. And ses 70 N.J.L.J. 149
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enable it te handle and complately dispoze of matters srising in connection
with wills snd ths sdminlstratise of estates. In a unified court, like the
one recommoended im 1942 emd 1944 and propossd by authoritiea on probate
practice, probate mstters would be handled by a divisicn possessing equitable
Jurisdiction, witk a probete part im suoh a division to deal exclusively with
probate matters, .

Such integrstion would further pamiit the grouping of probate matters
with kindred matters, to be handled by the part of the court specializing in
problems common to all such matters. Testementary trusts are now within the
Jurisdiction of both the probate courts and the Court of Chancery. Inter vivos
trusts, however, are within the exolusive Jjurisdietion of Chancery. Both
kinds of trusts present substantially the same judiciel preblems and secord-
ingly may well be handled in & single part of a unified courtes So also the
sdministration of estates of infants and inocompetents == a jurisdiotion now
shared by the probate courts and Chencery -~ sould properly be allocated to
the same pn;rt, subjeot to the disposition of the non-contentious aspects of
such matters leocally befere ths surrogete or clerk, as in the case of other
non-sontentious probate matters to be mentioned shortly. It may also be
desireble to empower the probate part of the unified court to declare con-
structive trusts incidentally to the exercise of probate jurisdiction, a
power now exercissble only by Chancery.

The Orphans' Courts presently have jurisdiotion of some essentially
non-related matters, such as sdoption and assignment for the benefit of ored-
itors. The disposition of jurisdiction over such matters would appear to de
appropriately left to legislative action or rule of courte

In any comsideration of probate matters, a distinction must generally

be made betwesn non-sontentious and contentious matters, With respect to none



¢
oontentious matters -~ the probete of wills, issuance of letters o¢f admin-
istration, the settlement of estates where neither doubtful questions or
controversy are involved ~= the need for a simplified, inexpensive practice
is apparent. To this eand, the present surrogates ocould serve as clerks of
the probate part of the unified sourt, with the necessary judicial power
vested in them to deal with snd dispose of non-contsntious matters in the
respective counties. The right would be reserved to interested parties to
appear before & Superior Court Justice assigned to the probate part in any
1litigated matter, including the right within a limited time to open up a
surrogatets common probate dscree. The surrogate himself, er the parties,
should be authorized to certify or lay before the Justice any non-ocomtentious
matter presenting difficulties,

Details for handling non-oontentious matters should mot, of course,
be written into a constitution. It would be more appropriate and practical
to leave this aspect of probate practice to legislative action or rule of
court, to the end thet changing needs may in the future be met quiokly.

It is diffioult to categorize probate systems of other jurisdiotiom?s
Historical factors and local considerations, largely geographic, are evident,
In general, however, the trend of legal thinking is toward the unifiocation of
the probate courts, enlargesment of their powers to permit complete disposition
of an entire matter in a single proceeding before a single judge, specializa=
tion by probate judges where probate business is suffioiently large to ocoupy
the time of one or more judges, and a single appeal. In some instances, this

system is established in basic law, and in others it rests upon statute.

25, See Simes and Basye, op. cit.
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