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• 
PimBATE COURTS IN A IDU:FIED JUDICIA:L SYSTEM 
~~·~~-~~~$.:W~tt!WnQ·~ :a•·~~ ....... 

The present aysta:m, fr:Yt' thllf1 tri.1&1 of pro'be.te dbputea in 'Bew Jersey baa 

been described as "mothel·ed by th~ etH)leai.tustioe.l t!lourte, grandaired by obsolete 

l 
ooncession.s to the church and tht' landed. gentry 111" S'bnes and Basye• in their 

2 
recent definitive Gtudy of the ~::irgs.niution of the probate courts in Ame~oa, 

refer to New Jersey a..s one of a nUllilber of atates wner·e rellruUlta of the English 

eeoleaiastioal practice of the rrth and 18th Centurie~ still persiat., 

"Its intricacies can only bff appreciated by a detailed description. 
Three courts ha.ve probate jurisdiction: tl!Ji ilurrogate' a court, the 
orph~ns 1 oou1't and the prer-ogative court., There ii one prero.gative 
court for the entire state pre!ided over by a ohancollor 11tting a1 

ordi.nary (U .. surroge.te .... general .; ·rhere b one surrogate in each oount7' 
s:: 

and H lso one <.trphe.ns' court in each county." The avrogate is both the 
judget e:nd cle:rk of his own court16 he is also clerk of the orphans' 
oouJ"i~. 1 The prerogative court has jurisdict i.on throughout the at ate 
to p,t·obate wi 111., grant letters and to hear and finally determine dis­
pute,;s th.at arise thereon.a The surrogate ot ea.ch county allo ha.a power 
tt'.l Jn .. o'be.te wi Us and grant letters except whetl doubt appears on the face 
t;,Y' w! 11 or a caveat 18 tiled against a will or a dispute or contest 
aritius :as to the existence o.f a will or the right to letters. 9 I8 e:ay 
ot these oaee~ the matter is transferable to the orphans' court. In 
general the orphans' courts have no original jurisdiction to probate 
wllla or gra:nt letters. Their sole jurisdiction to do so arises on 11 
t1·e.i11lif<er fr01tl the surrogate in case the matter is disputed or contested. 
lff~i""";,;,~T~1~.n.6 • :c.«mrts also ha:ve ~r to grant allowances to llidowa and 
oh:Uurtrn p&'W.H n.g a will contest~ to determine heirship ot an intestate 
where real ~Stl'\te is involved, 1 to approve coapromiaes ot will contests 
or o lehns ot the estate against a third person,l• to order the aale ot 
na.l estffh'1, .,." the payment of debts, 15 determi:nt rights of beneficiaries 
und.~,;:" a wll1 ~;.r- of the next of kin in an estate,16 and determine oontro-
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versies respeettng allowances of aeo(n.mta\)17 In short, the jurisdiotion 
of' the surrogate b l:lmited to the probate or wills and issuance of letters 
in nonadversar1 proceedings~ Th• remainder of the administration is had in 
the orphan~' !'lour"t. Tn. probate of a will may be either before the surrogate 
ot the proper county· or in the prerogative oourt.18 Thus, 1f a proceeding 1• 
initiated b•t"ore the looal surrogate, th~ aervieea of' the orphans' court 
will oertalnly be required1 but lf a proceeding 1rs initiated in the pre­
rogati n court in ·the tir1t instaJWe that oourt has power to conduot- the 
entire p:t"'{~ae~i.ng~!!!tl9 

'New ~forsey contentious probate matters are ttcm handled by three 

oourta of origix~::.~ 1 jur~t~d.1<llti.on~ The work ot the Prerogative Court, with state-wide 

jurisdiction and h6adod by the Chanaellor u Ordinary .or Surrogate-General, is 

handled by him. and ten Vioe...Ordinaries, who a.re also Vioe-Chanoellors of the 

Court of Chancery. Another and larger p1eoe of the work is attended to by the 

Orphans' Courts, with county-wide jurisdiotion; there are 33 Orphans' Court 

Judges who, sitting as judges 1n other courts (Common Pleas, Quarter Sesa ions, 

sto.) exeroi.se general oivi.l and criminal jurisdiction. And a small pieoe ii 

the oonoern of the surrogate's courts, each with county-wide jurisdiction; 

there ia, as noted, s. surrogate in ea.oh of the 21 counties. Prooaedings in 

the Orphans' Courts are reviewable in the Prerogative Court, and proceedings 

in the Prerogative Court, both original and appellate, are reviewable in the 

Court ot Errors and Appeals. 

It baa been estimated that the Vice..Ordinaries and Common Pleas 

(Orphans' Court) Judgita devote less than ten per oent of their time to probate 

matters, md that the Orphans' Courts refer 60 ·to 15 per oent ot oontentious 

probate business ·ho Masters to rep.ort, or to ~ ~ Advisory Masters. This 

situation has been strongly oritiched, the moat recent comment appearing in 

20 
the New Jersey Law Journal for May 8, 1947: 

17. R.S. 3sl-2 
18. R.S. 312-3 
19. Simes and Basye, op. _c~~., pp. 982-3 
20. 70 N.J.L.J. 149 



•could ~· ayat.-m of ccurt;.w be worse than that under which 
judicial businesa is turned cv\ti'lr 'by' the bench to the bar tor hearing. 
with the judici.al aervicea of thia brar paid. fer on a tee baeia ! The 
Court ot Errors and Appeala ha1 ?it it too :m.ildly: 'The practioe ot 
referring Orphan,a' Court .atten to ., •aster should act be eoouraged. 1 • 

t1ally as tollowa: 

l. Judges exercising probate jurbd.icticm devote •o little 
tiae to those matters that , no :matter how cmpetent , they oannot 
aohieve the dea1re4 expert knowled~ D11oe11ary tor ettioien.GJ' 
and dispatch ot business. Thia cirou.stan.ce 1a said to \Ulderlie 
the practice ot reference to m.aatera, with the resultant •xpenae 
to estates and litigants. 

2. Mattera originating in the Orphan.a' Court are au'bjeot to 
successive appeals to two higher tr1bunal1. 

Se Probate courts do not poueu juriadiotion to 4eterah.e 
a.11 matters which a.rise in the admbd1tration ot eatatee, a notable 
exam.ple being a lack ot juri1diotion to oonatru• a will. Frequentl7, 
the ref ore, ill.depen.J:i:)nt proceedings m.uet be brought 1n the Court ot 
Chancery. 

4. The over.laps of Chancery and probate juri1diction a.a to th• 
settlement or accounts, distribution of eatatea, prooeedinga for 
diaoovery am relief, prooeeClinga to aecure the advice and direction 
ot the oourt 1 and proceedings for the construoti-on or wills gin 
riae to truitlen litigation as to 'whether the oourt has juriadioti• 
to entertain the cause. 

Both the revised Constitution proposed by the Commission on ienaion 

~ the Bew Jersey Constitution in its 1942 Report21 
and the dra.t't eubmitted to 

the eleotora.te by the 168th Legislature in 194422 propoaed a a.itied eovt ayat• 

tor 'In Jersey, with a Superior Court of original general jvild.1.otion through­

out the State in all oases, immediately below the Supreme Court and ocmpoaed ot 

two aections, a law section exerciling civil, oriainal and •trimonial 

---------------------------------- V.ff~-.....-.-:: 

21. Pp. 46•47J Art. V, and partioularl7 Seo. III, Para.land 2 

22. Art. V, and particularly Seo. III, Pars. 2 and S 



jurisdiction, 

;jviadiotion of th.~ ESi~h Hotion of the Superior Court was to 

haTe euoh parts u might b~ pr~.r'J'!dad ·by rules of the Suprem.e Court. In 

in !lew Jersey," 1pee1d.n.g br.d:'or·*' \'.;ha Joint l.3gisla.tive Committee whioh con-

24 
aidered th• Report cf the 1942 CQlf\mi1sion juat referred to, said: 

"Were one to d.ev!se a system for the adjudication of pr·o­
'bate disputes 1 could aught "be more obvious than to turn the 
buaheas over to specidi3t !ulltime judges sitting in the 
Probate Part of a Probatl(;:i nrid Equity Section of a court "hav­
hg original jurisd:J,.otic:r;. th~'."onghcmt ·the State in all cues.• 
Suoh P•.rt could determixM!li as ~ll the construction of wills, 
ilrter vivoa trusta and ii~"lii!ifHil 11 a~ pe.sis upon oaveats t< settle 
aooounta and diatribute estates. Because there would not be 
enough b\\aiD.eas tor such a apeoialist in eaeh county, one jua­
t1oe would be assigned to 1ev$r&l counties with a wwekly, or 
in the asaller counties a leu frequent, motion day in eaeh 
oounty., the justice i;ranling to the litigants and not vioe 
ver1a. •roo, tberie •hovi,J,,:~ itf~ t~:nly one appeal as or right in­
stead of t'Wo or three; end th.at to a oourt •n bano--with a 
:turther review only if allowed by the bee or the highest court 
or 1f there be a· diuent ~.~>. ·t:hs ban•~ or if a constitutional 
question be raised,,, Again the eleriee.l work and non-oont•n• 
tious buaineu of the Prob&tt'~ Part should be ha:ndled by a 
specialist, the pre~~nt Surrogate; e.nd ther-& ohould be a. 
single head for all the oourta of the State, a Chiet Justice, 
with the tulle st adminiat:r•at :bre powers. Thus there would be 
offered the speeiaU it at ion making up the genius of the l"ew 
Yr..t·'k :'.:\~,: .. r·c~~t.tu ~.t.h th~if' jurbdietion, taken from the 
Chancellor. over th~ conatrueticn -~!' wtl1s and, taken troa 
the law courts, over land u w~ll :t:'~ f..'\SraonaltyJ but added 
thereto• flexibility .t'<:,~;- imp:rov·~ni1en;~ &JJ.il ~dm.1.nistration." 

It th~ obje~tion~ to .Pr~sen:t system noted above are to be aet, 

tration elim.inated, the probate oourt should have auoh jurisdiction aa will 

23. Op. olt. '3 Mich. Law Rev. 153 ! footnote 

2-i. Record of Prooeedi.ug1 before the Joint lAgislative Committee ••• to Aaoertain 
tho S•uti:mant of' ·tl:i.u People ••• tor Change 1n the liew Jersey Constitution, 
19'2, P• 300. A.ad 1ee 70 BGJ.L.J$ 149 
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eu.ble it to lumdle ed cOlllpleteq di11poae of' m.at·ters arising in connection 

with will• and the acbd.n:l.8'tration of estates li In a unified court 1 like the 

one reoormaen.de4 i:a 1942 t.nd 1944 and proposed ·bf authorities on probate 

praotice, probate r.u.ttera would be handled by a division possessing equitable 

juriadiotion, with a probate pa:rt in. lilluoh a dbi.aion to deal exolusivel7 with 

probate :matters. 

Suoh integration would turther permit the groupi,ng of probate m.atter• 

with ldndred matters, to be handled by the pa.rt or the court specializing in 

problems common to all aueh matters. Teatm.n.entary trusts are now within the 

juriadiotion ot both the probate courts and the Court ot Chancery. Inter TiTol 

tnna, howenr, are within the exoluaive jurisdiction or Chs.noery. Both 

lcin.d• et trust• present 1ubatantially the 1a.m.e judicial probl91&8 and aocor4-

1ag17 9.1' wll be handled in a single part of a unified oourt • So also the 

ed•5•5 atratio et eatatea of intants and inc011petents - a jurisdiotion now 

abared. 'bJ' the probate oourt1 aJMl Che.noery - oould properly be allocated to 

the laM pa.rt, aubjeot to the diaposition ot the non-oontentious aspecta ot 

1uoh matters looall'7 before the 1urrogate or clerk, as 1n the case ot other 

aon-ocmtentioua probate matters to be •entioned shortly. It may also be 

cleairable to .. power the probdte pa.rt or the unified court to dee la.re oon­

atruotin trusts incidentally to the exercise ot probate juriadiotion, a 

power now exercisable only by Che.noery. 

The Orphans' Courts presently have jurisdiction or some essentially 

non-related matters,, such as adoption and assignment for the benefit of cred­

itors. The diapoaition of juriadiction over such matters would &ppear to be 

appropriately left to legislative action or rule or court. 

In.~ oonaideration of probate matters, a distinction must generall7 

H m.de l>etween non-oontentioua BJld. contentious matters. With respect to non-



oontentious :matters -- the probate ot ·trills., 111uan.oe ot letter• ot adlain­

iatration, the settlement of eatates where neither doubtful questions or 

controversy are involved -- the n.eed tor a eimpU.tied, in.expend ve praotioe 

is appe.rent. To this end, the present surrogates could aerve aa olerka et 

the probate part of the unified court , with the n.eoeaaary j•dioial power 

vested in them. to deal with and dispose of non-contentious aattera ill the 

respective counties. The right would be reserved to interested parties to 

appear before a Superior Court Justice aa1igned to the probate part in ~ 

litigated matter, including the right within a lWted time to open 11.p a 

surrogate's common probate decree. The surrogate hi:maelf, or the parties, 

ahould be authorized to certity or lay before the Justice uy non-oontentioua 

aatter presenting ditticultiea. 

Details tor handling non-contentious matters 1houlcl not , ot oour••, 

be written into a constitution. It would be more appropriate and praotioal 

to leave this aspect of probate practice to legislative action or rule ot 

court , to the end that changing needs may in the future be met quiokl)'. 

It is difficult to categorize probate systems ot other juriadiotiona!6 

Historical factors and local considerations, largely geographic, are evident. 

In general, however, the trend of legal thinking ia toward the a.ifioation ot 

the probate courts, enlargement ot their powers to permit complete disposition 

ot an entire matter in a single proceeding before a single judge, epeoiali1a­

tion by probate judges where probate buainese is suff'ioiently large to ocouw 

the tiae of one or aore judges, and a single appeal. In. some inltanoea, this 

.,..tea is established in baaio law, and in others it reata upon atatute. 

25. See Simes and Basye, op. cit. 
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