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Complaint. 

COMPLAINT. 

Essex County Court of Common Pleas 

NICHOLAS CARAMBAS, 

Plaintiff, 
vs. Complaint . 

ARMIN BERGIDA, 

Defendant. 

Plaintiff, residing · in the City of Newark, 
County of Essex and State of New J ers,ey com-
plaining of the defendant, says that: ' 

FIRST COUNT. 

1. On or about July 28, 1924, plaintiff was 
the owner and operator of a certain automobile. 

2. On said date, the defendant was the owner 
and operator of a certain automobil e. 

3. On said date, while the plaintiff's auto-
mobile was on Bloomfield avenue, a public street 
or highway in the City of Newark, County of 
Essex and State of New Jersey, and standing 
still, the automobile of the s-aid defendant was, 
by the defendant, his servants or agents, so 
carelessly, negligently and improperly driven 
out of -North Sixth street, another public s,treet 
or highway in the said City of Newark, County 
and State aforesaid, and into Bloomfield avenue, 
so as to collide with the automobile in which 
the plaintiff was, whereby the plaintiff's auto-
mobile was damaged and the plaintiff re.ceived 
severe injuries. 
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Complaint. 

4. Whereby and by means of the premises, 
the said plaintiff became and was sick, sore, 
la1ne and disordered and so remained and con-
tinued for a long space of time, to wit, from 
thence hitherto, and suffered and underwent and 
in the future will suffer and undergo great 

10 physical pain, nervous shock and mental anguish, 
and lost and was deprived of and in the future 
will lose and be deprived of divers great gains, 
profits and advantages which he might and 
otherwise would have acquired, and was hin-
dered and prevented and in the future will be 
hindered and prevented from transacting and 
attending to his necessary and lawful affairs by 
him during all that tin1e to be performed and 
transacted, and was forced and in the future 
will be forced and obliged to lay out and expend 

20 divers large sums of money endeavoring to be 
cured and relieved of his wounds, bruises and 
injuries received as aforesaid. 

Plaintiff demands of the defendant, as dam-
ages, the sum of seventy-five thousand ($75,000) 
dollars ,. 

SECOND COUNT. 

30 1. Plaintiff repeats paragraphs 1, 2 and 3 of 
the first count and makes them a part of this 
count. 

40 

2. By means whereof, the said plaintiff's au-
ton1obile was greatly damaged a.nd the said 
plaintiff was obliged to expend large sums of 
money in and about repairing said automobile, 
and lost and was deprived of the us,e of the said 
automobile and in the future will lose and be 
deprived of the said automobile for a long space 
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Complaint. 

of time, and said automobile . was greatly re-
d need in damage. 

Plain tiff dema d f d n s or amages to his said 
automobile the ,sum of fifteen hundred ($1500) 
dollars. 

KALISCII & KALISCH, 10 
Attorneys of Plaintiff. 

20 
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Answer. 

ANSWER. 

ESSEX COUNTY COURT OF COMMON 
PLEAS. 

NICHOLAS CARAMBAS, 

vs. 

ARMIN BERGIDA, 

Plaintiff, 

Defendant. 

Action at 
Law. 
Answer. 

The answer of Armin Bergida, the defendant 
above named, residing in the City of Newark, 
County of Essex and State of N-ew Jersey, to 
the complaint heretofore filed against him in the 

20 above-entitled action says that: 

FIRST DEFENSE TO FIRST COUNT. 

I-Ie has no knowledge of the allegation con-
tained in paragraph 1 and leaves the plaintiff to 
make proof thereof. 

He denies paragraph 2 as alleged. He admits 
that on or about July 28, 1924, he was the owner 
of an automobile and denies the other allegations 

30 contained therein. 
He denies paragr-aiphs 3 and 4. 

SECOND DEFEN'SE TO FIRST COUNT. 

He denies that he was guilty of the negli-
gence charged against him in the said complaint. 

THIRD DEFENSE TO FIRST COUNT. 

He denies that he was guilty of any negligence 
40 whatsoever. 

5 
Answer . 

FOURTH DEFENSE TO FIRST COUNT. 

The plaintiff was guilty of contributory negli-
gence in that at the time and place in question 
he was operating his automobile in an easterly 
direction on Bloomfield avenue, in a caroles.s and 
reckless manner, without any regard to the pres-
ence of this defendant's automobile then · and 10 
there being operated in a lawful manner north 
on 6th street, without giving any notice of its 
approach, without yielding the right of way to 
the said deferrdant's automobile, and otherwi se, 
carelessly, as the result of which the said plain-
tiff' s automobile collided with the said defend-
ant's automobile, and the said plaintiff sustained 
the injuries complained of in the first count. 

FIRST DEFENSE TO SECOND COUNT . 

IIe repeats h,is answers to paragraphs 1, 2 and 
3 of the first count in answer to paragraph 1 of 
thi s count. 

SECOND AND THIRD DEFENSES TO 
SECOND COUNT. 

20 

He denies paragraph 2 and repeats · the second 
and th_ird defenses to the first count and makes 
them the second and third defenses to this count. 30 

FOURTH DEFENSE TO SECOND COUNT. 

The plaintiff Nicholas Carambas was guilty of 
contributory negligence in that at the time and 
place in question he was operating his auto-
mobile in an easterly direction on Bloomfield 
avenue, in a careless and reckless · manner, with-
out any regard to the presence of this defend-
ant's automobile then and there being operated 
in a lawful manner north on 6th street, without 40 
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Reply. 

giving any notice ·of its approach, without yield-
ing the right ,of way to the said defendant's 
automobile and otherwise carelessly, as the re-
sult of which the sa1id !plaintiff's automobile col-
lided with the said defendant's automobile and 
sustained the damages complained of in the 

10 second count. 

20 

McCARTER & ENGLISH, 
Attorneys of Defendant. 

REPLY. 

ESSEX COUNTY COURT OF COM:tvION 
PLEAS. 

NICHOLAS CARAMBAS, 

Plain .tiff, 

vs. Reply. 

ARMIN BERGIDA, 

Defendant. 

Plaintiff replying to the answer filed by the 
30 defendant in the above-entitled cause says that: 

40 

1. He denies all the new matter set forth in 
the answer filed by the defendant. 

KALISCH & KALISCH, 
Attorneys of Plaintiff. 

7 
Judgment. 

JUDGMENT. 

ESSEX COUNTY COJ\f!YION FILEAS COURT. 

NICHOLAS CARAMBAS, 

Plaintiff, 
vs. 

AitMIN BERGIDO amend to, and 
A. BERGIDO, INc., a corpora-
tion, 

Def enda,nt. 

Action at 
La.w. 

On Verdict 
I by IJurry. 

Judgment for 
Defe -ndants. 

Costs, $66.49. 

Mc:Carter & English, att 'ys of defendants. 

This action was tried before Judge Newton H. 
Porter with a jury at the Essex County Common 
Pleas Oourt on February 25, 1926. 

The cause having been heard and suhmitted 
to the jury they returned their verdict as fol-
lows: 

They found in favor of the defendants Armin 
Bergido amend to, and A. Bergido, Inc.: a cor-
poration, against the plaintiff, Nicholas Car-
amba1s. 

10 

20 

vVHEREUPON, it is adjudged that the complaint 
of the plaintiff be dismissed and the defendant 30 
recover of the plaintiff costs which are taxed at 
the sum of Sixty-six Dollars and forty-nine 
( $66.49) cents. 

Judgment entered and signed February 25, 
1926. 

40 
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ESSEX COUNTY COURT OF COMMON 
PLEAS. 

Tuesday, February 23, 1926. 

10 NICHOLAS CARAM.BAS, 

vs. 
ARMIN BERGIDA, INC. 

Action at 
Law. 

Before Hon. Newton H. Porter, Judge. 

For the plaintiff appear Kalis-ch & Kalisch 
(by Harry I{alisch). 

For the defendant appear 1\fcCarter & English 
20 (by Augustus . 0. Studer, Jr.). 

(During e~amination of' talesmen 11:r. Kalisch 
asked the first talesman whether he was a stock-
holder in any casualty insurance company; Mr. 
Studer objected. The Court sustained the ob-
jection and 1\1:r. I(alisich was granted an excep-
tion. Mr. Kalisch again asked, '' Do you know 
1\1:r. Studerf" Mr. Studer objected, quoting 
from 127 Atl. 667, Chief' Justice Gummere, on 

30 the ground that it has been held improper by the 
Supreme Court. After argument the objection 
was sustained and Ivir. Kalisch was granted an 
exception.) 

( A jury is called and sworn.) 

The Court: I understood from the questions 
you asked that the defendant was a corpora-
tion. 

Mr. Studer: Yes, sir. I have so advised Mr. 
Kalisch. 40 

9 

Nicholas Carambas, direct. 

Ivir. l{alisch: ,Ve have agreed upon the own-
ership and operation of the truck which we claim 
caused this accident as being in the defendants. 

Mr. Studer: That is true. 
The Court : ~I.1he papers will be amended to 

read, '' A. Bergida, Inc., a corporation.'' 
1Ir. Studer: Yes, sir. 
1Ir. I(alisch opens for the plaintiff. 
Ivir. Studer opens for the defendant. 
Mr. Studer: I have a map which we might 

put up if Ivlr. I{alisch is satisfied. It is drawn 
to scale. 

Mr. l(alisch: It is satisfactory to n1e. 

NIOI-IOLAS CARAl\1:BAS, the plaintiff, sworn 
in his own behalf. 

Direct examination by Mr. l{alisch. 

Q l\Ir. Oarambas, where do you live? A I 
used to live 304 Plane street, but I move to New 
York City for treatment and I live in New York 
City, 444 vVest 56th street. 

Q Where did you live on July 28, 1924? A 
Before the accident f 

Q Yes: A I used to live in Boonton, 707 was 
my store and 717 my horrie, Main street. 

Q vVhat business were . you in f A 1\1:arket 
business. 

Q Just tell us what that required you to do. 
What did you do in conducting that business? 
A I buy down the market and I went to Boon-
ton to sell that in my store. 

Q Did you go down to the market yourself1 
A Every night except Saturday night, because 
Sunday clos-ed. 

10 
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10 
Nicholas Cararnbas, direct. 

Q vVhat kind of a car did you drive°? A 
Dodge three-quarter-ton delivery car. 

Q1 You are a married man1 A Yes, sir. 
Q How long had you been in this business f 

·A Two months and nine days. 
Q And before that tirne, what business were 

1 o you in 1 A I was in the Horn & Hardart Auto-
mat Company. 

20 

30 

40 

Q What work did you do there f 

Objected to as too remote .. 
The Court: What is the purpose of it 1 
Mr. Kalisch: To show the man's earning 

capacity. 
The Court : Ask him that. 
Objection withdrawn. 

Q. "\Vere you working for wages 1 A I was 
working for wages. I was down the commissary 
office. 

Q I mean in the Automat Company. A I 
was working by wages. 

Q What were your ·wages per week1 A I 
was work by month. 

Q What were your wages per month 1 A 
$245. 

Q How long did you work there 1 A I 
worked two years. 

Q You did not get that when you first started 
there f A $200. 

Q And then they increased it until you got 
$2451 A And two per cent., vacation every 
summer with my expenses and wages. 

Q This two per cent. was a sort of bonus at 
the end of the year f . A At the end of every 
year; yes, sir. 

Q What did that amount to1 A About $75. 

11 
Nicholas Carambas, direct. 

. : 1 

Q At the end of the year 1 A And the sec-
ond year, three and a half per cent. 

Q How much did that amount to°? A The 
second year ___.I wasn't a correct two vears 
twenty-four months; I was only about t~enty~ 
two months-. 

· Q You say you went into this produce busi- 10 
ness in Boonton two months before the accident°? 
A Two months and nine days. 

Q What were your average earnings in that 
business after your expense was taken out· your 
net average earnings per weekf A I u~ed to 
clear $150. 

Q That is. during the two months you were 
theref A Ye :ls, sir. 

By the Court. 

Q $1150 a month f A A week. 

By Mr. Kalisch. 

Q You say you left Boonton on the night of 
July 28, 1924, to come to Newark f A Yes, sir. 

Q Who was with you in the delivery wagon 
or the truck°? A There was two young fellows. 
I took them from Boonton; they couldn't get a 
bus to come down to Newark and the.y p-lease 
asked me to take them down, and I took them 
down. They sit in the front. 

Q Who drove the ca~f A I drove the car. 
Q You had been driving a car how long°? A 

At that time it ·was a couple of weeks that I 
took the license, but I drove the truck in the 
army and a transport truck. 

Q You drove a truck in the army f A In 
1915 I drove a truck and in 1912 in the vV orld 
War and the Balkan War. 

20-

30 

40 



12 
Nicholas Carambas, direct. 

Q Tell us what happened when you got down 
in the vicinity of 6th street and Bloomfield ave-
nue. A I came down to Bloon1field avenue and . 
go down straight to Center 1\1arket, and before I 
reached the corner-

Q 1What corner? A Sixth street and Bloom-
10 field avenue. I hear big noise-twenty-five feet, 

something like that; I blow my horn. I make 
very slow the gas; about ten feet I see the 
noise yet and I stop. That time I stop big 
truck hits me. I couldn't see the truck. He 
hits me left side. 

Q What side of Bloomfield avenue were you 
on? A On the right-hand side. 

Q Your right-hand side going down? A Be-
tween the street car tracks and the curb, but 

20 near the curb. 
Q Af,ter this car ran into you on the left 

side, what did you do? A Hits me; he n1akes 
my car all smashed. 

1\fr. Studer: I move to strike that out. 
The Court: I will let it stand. He ought 

to know. He -was there. 

30 Q And then what happened to you? A "\Vell, 
that wheel where I travel squeeze me between 
the seat and the wheel; I was all squeezed. I 
was, an my body, ribs, here (indicating), my leg,. 
my head hurt-

Q vVhen you got down to North 6th street, 
did you hear and signal of any kind? Any horn 
blown 1 A Not nothing. 

Q Did you notice whether or not there were 
any lights on the truck that struck you 1 A I 

40 couldn't ,see it, only the time it hits me. 

13 
Nicholas Cara·mbas, direct. 

Q Did you have your lights burning1 A 
Yes, sir. 

Q How did you get off your car? A They 
took me off; the fellows-somebody else help 
me to; I don't know who. 

Q What 'became of you then when they to-ok 
you off the, truck? A I saw a colored fello-\v com- 10 
ing near 111e; I couldn't do anything because 
bleeding my head; I was all bleeding my arm, 
my head; I couldn't talk. I hollered, '' Take me 
to the hospital.'' I saw the colored fellow he 
come near me and I ask-

Objected to. 
Objection sustained. 

Q "\Vhat did you do? .A_ I tried to speak 20 with him, but I couldn't; I was too much bleed-
ing. I got dizzy; I couldn't do anything; I 
couldn't take numbers, nothing. I don't know 
who took n1y license. 

Q What happened? A They took me, the 
officers, the police; they took me in the ambu-
lance. 

Q \Vhere were you taken? A To the City 
IIospital. 

Q Do you remember what doctor saw you 
when you got to the City Hospital? A I don't 
remember. 

Q Do you remember how long you were in 
the City Hospital? A Over ten days, some-
thing like that: 

Q Over ten days? A Something like that. 
Q vVhere did you go from the Newark City 

Hospital? A I wasn't satisfied and I tried to 
go out and the doctor forbid me to go. I told 
them I wanted to go-

30 

40 
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Nicholas Carambas, direct. 

Objected to. 
Objection sustained. 
The Witness: She make me sign to go. 

Q Then where did you go? A Before I 
left the hospital I told the doctor-

10 Q Just what you did. A Dr. Jesserun, 
after I left the hospital, on High street. 

Q He examined you? A Yes, ·sir. 
Q Did he treat you at all or did he prescribe 

anything for you? A Yes, sir, he examined 
me. 

Q Did he treat you? Did he give you medi-
cine or didn't he give you medicine? A He 
saw my body and I went to the hospital again. 

Q What hospital? A The City Hospital; 
2 o and they changed my bandages. 

Q Did you say New Y·ork or Newark? A 
Here, City Hospital, Newark. 

Q You went back? A Yes, three times. 
Q How long did you stay? A Just to 

change my bandages. 
Q How long did you do that? A For three 

times. I went- once a week down the extra room. 
Q VVhen did you first notice anything the 

trouble with your eyes 7 A The last day I 
30 was ready to go out from the City Hospital I 

complained about my eyes to the doctor. 
Q That was the last time you were in the 

City Hospital? A The last Monday they took 
me out of bed and put me in the chair to sit 
down. 

Q Before that time had you had any difficulty 
with your eyes? A Nothing at all. · 

Q Did you ever have any trouble? A Noth -
ing at all. I used to do write work-no glasses 

40 or nothing. 

15 
Nicholas C a.ramba .s d · t , irec ... 

Q We_re you in the army? A Commissary. 
Q Whieh army? A In the Horn and Hardart 

Automat Company. 
Q You_ were in the Greek army, weren't you? 

A Yes, sir, five times. 
Q When 1 A 1900-two years. 
Q In the war? A No, not the war. Every 10 

Greek have to go two years; and in 1904, 1908, 
1912 in the war. 

Q What war? A Balkan war. I was in 
America and I ·went from America, I went in 
1915. I been ba,ck again in America and I went 
a~ain in the war, in the European war on the 
side of the allies. 

Q During all that time did you have any diffi-
culty with your eyes? A Nothing. 

Q . You say that the last day you were in the 
hospital, _the Newark City Ho spital, you had 
trouble with your eyesight ? A Yes, sir . 

Q At _the present time can you see at all ? A 
Now? 

Q Now. A Nothing at all. 
_Q Ho1-v long after you first noticed trouble 

with your eyes in the hospital did you become 

20 

totally blind? A Every day more wor se. 
Q How long after you firs t noticed it did you 

become tot_ally blind? Do you understand what 30 
I mean 1 A Yes. After I came out of New 
York Hospital after an operation. 

_Q How long after you first noticed trouble 
w~th y~ur eyes? A I think five months, some-
thing hke that. 

Q Then you became totally blind? A Yes 
real blind. ' 

. Q After you stopped going to the Newark 
City Ho,spi 'tal did you go anywhere else for treat-
ment ? A For my eyes, or for examination al 

40 
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Nicholas Caramba .s, direct. 

Q For examination. A Dr. Niekas, 34th 
street, next to the Manhattan Opera House, he 
examined me several times. 

Q Do you know for what1 A Several times 
I went to him. 

Q Did you have any trouble about anything 
10 else 1 A Only this, the last day I was to come 

out of the City Hospital I see like a nut here 
(indicating) and I showed it to the doctor and he 
said it is nothing-

20 

Objected to. 
Objection ,sustained and answer stricken 

out. 

Q You showed a swelling to the doctor. A 
Yes, sir. Small nut. · 

Q Did it bother you at all 1 A He said, 
" That is no thing"-

Q I don't want to know that. Did it affect 
you 1 A Oh, yes; every day it be-comes bigger 
and became like big gra pef rui t in my belly. 

Q Then you went to a doctor in New York1 
A Yes, he told me to go to a doctor in New 
York. 

30 Objected to. 
Objection sustained, and answer stricken 

out. 

Q You ' saw this doctor in New York and what 
did you do as a result of seeing him 1 A He 
sent me in the hospital in New York for an 
operation. 

Q What hospital f A In New York City. 
Q "\.Vhereabouts f A 16th street between 

40 Fifth and Sixth avenues. 

17 
Ni cholas Carambas, direct. 

Q Where was the operation? What part of 
your body was operated on? A The right side, 
for a rupture. 

Q Where this swelling was 1 A Yes, sir. 
. Q How long were you there 1 A Two weeks 
-fifteen days. 

By the Court. 

Q ,vhen was it you were there? A The 
month of November I get in the hospital. 

Q Was it November, 1924 you were 1n this 
hospital for the rupture? A Yes, sir. 

Q November, 1924? A Yes, sir. 

By Mr. Kalisch. 

Q You said, I believe, you noticed this swell-

10 

ing the last day you were in the Newark City 20 
Hospital. 

The Court: That 1s what he said about 
his eyes. 

By Mr. Kalisch. 

· Q When did you first notice that little swell-
ing 1 A In the City Hospital - both my eyes, 
too. 30 

Q Did you ever notice any swelling there 
before you got to the City HospitaU A Noth-
ing, I was examined all the time in the place 
where I was working ·. 

Q What place 1 A The Horn & Hardart 
Automat Company; I was examined by the City 
doctor. 

Q So as to permit you to work there f 

Objected to. 
Objection sustained. 40 

I I 



18 
Nicholas Caramba.s, direct. 

Q At the time of the operation you say you 
were in the hospital two weeks or fifteen days? 
A Yes, sir. 

Q After that where did you got A I go 
home in Boonton. 

Q What had become of your business mean-
10 while? Who was taking care of it? A At that 

time I was in the City Hospital the people tend 
to my business that works for me. I had 
people that used to w,ork for me. They tend 
to my business while I was in the hospital. 

Q When you went back after leaving the 
hospital in New York were they still there? A 
No, they closed the place and left the key to my 
wife. 

Q What has become of the business since? A 
2 0 I was there; the place was closed for a week and 

a half. i1y wife opened the place with my 
brother and we sell out the place. My health 
used to grow every day more worse. 

By the Court. 

Q When was this week and a half that this 
place was closed? A The last time I came out 
to Boonton-I think I went out seven o'clock 

30 every night to Boonton, they closed the place and 
give the key to my wife. 

Q That was a week and a half after you came 
ba,ck from the hospital 1 A From the City 
Hospital. 

Q Long before you went to the New York 
hospitaU A Yes, sir . 

By Mr. Kalisch. 

Q Y·ou were the owner of this business , 
40 were you not? A Yes, sir. 

• 

19 
Nicholas Carambas, direct. 

Q What ahout the D,odge truck? Were you 
the owner of that? A Yes, sir. 

Q When did you buy that? H'ow long before 
the accident? A I buy it included with the 
business-business truck. 

Q How much did you pay for it? 

Objected to on the ground that it is im-
material; the measure of damages is what it 
was worth before and after, and not what 
he paid for it. 

(Argument.) 
Objection overruled. 
Defendant's counsel prays an exception 

to this ruling of the Court. 
Exception noted as ground of appeal. 

By Mr. l(alisch. 
Q What did you pay for the business and the 

truck? A $3,000. 
Q You bought it altogether ? A Ye-s, sir, 

altogether, included. 
Q When you sold out the business did the 

truck go with it? A No. 
Q "\Vhat did you get for the business when 

you sold it out? 

Objected to. 
(Question withdrawn.) 

Q Since this aecident, have you been able to 
attend to this business in Boonton? A No, no 
more. 

Q Have you that business now ? A No. 
Q Where is the Dodge truck that you had? 

10 

20 

30 

What became of it ? A I don't know; the police 40 
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20 

20 

Nichol'as Carambas, direct. 

took it to the police garage and after I got out 
of the hospital I asked for information what 
became of the truck. I said-

Objected to. 
Objection sustained. 

Q Just tell us what became of the truck. A 
I sold it as junk. 

Q vVhat did you get for it? 

Objected to. 
Objection overruled. 
Defendant's counsel prays . an exception 

to this ruling of the Court. 
Exception noted as ground of appeal. 
The Witness: $85 for some materials of 

the truck; $30 for the body. It was uon 
body. I sold separate the body. 

By the Court. 

Q $85 and $30 is that all f A Yes, sir; be-
cause I couldn't pay garage and storage. 

By Mr. Kalisch. 

3 0 Q You say that your wife took charge of 

40 

the business with your brother-in-law~ A My 
brother. 

Q When did they take charge of that busi-
ness 1 A Only they stayed until I sold the 
place. 

Q You were in the City Hospital. Who had 
charge of it when you were in the hospital? A 
The people that works for me by wages, not 
my wife. 

21 
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Q They conducted it until you came out of 
the City Hospital? A Yes, sir. 

Q Then you went back to Boonton t A Yes, 
sir. 

Q What did you -do about the business? 
What arrangement did you make 1 Did you do 
any work? A No, sir, no work at all; I wasn't 10 
able to work. 

Q Who did it? A My wife opened with 
my brother and tried to sell the place. 

Q Where were these men that had taken care 
of the placeJ A They run away, and I com-
plained to the Police Department-

Q Your wife and your brother took care of 
the business until you sold it? A Not I sold 
it. 

Q How long did they take care of your busi- 20 

ness 1 A Until the first of November. 
Q From August until the first of November? 

A Yes, sir. 
Q Did you have any net income from that 

business while they were taking care of it 1 A 
I didn't pay any income. 

Q Did you have any income? Did you make 
any money out of it while they were taking care 
of it? A I couldn't make nothing at all. 30 

Q What was your purpose in going on with 
the business? 

Objected to. 
Objection sustained. 

Q You finally sold the business, didn't you t 
A Yes, sir. 

Q Did you get any money for it? A I 
didn't get any part from the business. The 4o 
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man that took the pla•ce paid my bills and I 
didn't get a penny. I was short $28. 

Q The man who bought the business just 
cancelled your debts 1 A Yes, sir. 

Q The business had debts 1 A Yes. 
Q How much were the debts 1 A In Center 

10 l\farket $900, the commission houses-and I 
owed to him $300 what took the business. 

Q So that you gave him the business for 
that? 

Objected to as leading. 
The Court: He has already testified that 

they took the business and paid the debts 
and he paid him $28. 

Q Did you have any hospital° bills 1 . A Yes, 
20 sir; New York Hospital and Newark City. 

30 

Q How much1 

Mr. Studer: I object. There is better 
proof than his hearsay as to what he owes 
the hospital. 

Mr. Kalisch: He paid it. 
The Court: Find out whether he paid in 

cash. 

By Mr. Kalisch. 

Q Did you get bills 1 A Yes, sir. 
Q From the Newark Hospital 1 A Yes, . sir. 
Q Do you remember what you paid 1 What 

were those hills 1 A I can't tell you how much; 
I don't remember now. 

The Court thereupon took a recess from 
40 1 to 2 P. M. 
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AFTER RECESS. 

NICHOLAS CARAMBAS resumes the stand. 

Cross examination by Mr. Studer. 

Q Mr. Caramhas, when did you ,come to Am-
erica? A 1906. 

Q Are you hard of hearing? A What did 
you say1 

Q Are you hard of hearing 1 A I can't 
understand that. I didn't get that question. 

Q Are you a little deaf? A On that side; 
I don't know what is the matter. 

Q You have a little trouble hearing1 A I 
never had, but I can't feel very good that side. 

Q You are hard of hearing in your left ear, 
is that right f A Just a little. 

Q Did you come right to Boonton in 19061 
A No, to New York City. 

Q When did you go to Boonton 1 A To 
Boonton, J\1:ay, 1919. Before I bought the busi-
ness. 

Q What was the business that you bought! A 
Market business. 

Q Did you have a farm 1 A No, I went down 
to commission houses in Center J\1:arket and I 
bought the stock. 

Q You just bought the right to go to the 
commission market 1 A Yes, sir. Every night. 

Q Did you have any customers that you 
bought for 1 A There is commission houses 
where I buy the stuffs. 

. Q What was it you bought, just the rights to 
go to the market and buy stuff! A Yes, sir, 
and I bring it in the store and I sell it. 

Q What did you buy! A Fruits, vegetables, 
macaroni, oil, and groceries. 

10 
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"1 ' i : 

Q You ran that business for :wo ~onths and 
nine days you say and then this accident hap-
pened f A Yes, sir. 

Q Whom did you buy this business from 1 A 
From Patsy D. Cressenso. 

Q And you bought with the business one 
10 truckf A One truck, yes, sir. 

Q How old was that truckf 1\.. It is 1922 
Dodge. 

Q How far had it gone when you bought. it f 
A What did you sayf I can't get the question . 
. Q How many miles had it been driven when 
you bought itf A Every night, two months 
except Saturday night because on Saturday he 
close the piace for Sunday. 

Q Before you bought it, do you know how 
20 many miles it had been driven 1 A I can't tell . you, sir. 

Q How long had you been driving that car t 
A About pretty near two months I had the 
license. 

Q You had the li,cense two months f A Yes, 
something like that. 

Q You say that you came down from Bo·on-
ton on Bloomfield avenue, is that right f A Yes, 
s1r. 

3 0 Q Had you been over there many times be-
fore f A Every night. 

Q Did you know that N-orth 6th street was on 
your right-hand side f A Yes, sir, I know. 

Q Y,ou said that you heard a big noise. A 
Yes, sir. 

Q Had you heard that before you reached the 
corner of North 6th street, twenty-five feet 1 A 
Yes, sir. 

Q That is what you said, isn't itf A Yes, 
40 SH. 
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•/ .. -; •. ' , f 

Q D•oes that mean that you were twenty-five 
feet west of 6th street when you first heard the 
noise! 

Mr. Kalisch : I don't think he knows the 
cardinal points of the compass. 

The Court: That is for him to say. 
The vVitness: I can't tell you north or 

south. 

Q Toward Boont •on f A From Boonton side, 
yes, su . 

Q You were twenty-five feet away from the 
corner on the Boonton side of 6th street when 
you first heard the noise f A Yes, sir. 

Q How fast were you going f A About 
twelve miles the hour-s 1omething like that. 

Q How fast f A Twelve miles. 
Q No faster1 A No, sir . 
Q You say you then made slow the gas 

when you heard the noise 1 A Yes, sir. 
Q Where was the noise, on the right or on 

the left 1 A On the right. 
Q Where was the noise, on the right or on 

the left f A On the right. 
Q What was the noise f A It was a truck. 
Q Y1ou say you went on and ten feet you 

stopped 1 A Yes, sir. 
Q Does that mean that you were fifteen feet 

from the corner on the Boonton side when you 
came to a stand -stilU A Yes, sir. 

Q You are sure of that f A I stopped ten 
feet. 

Q 
Q 
Q 
Q 

You stopped your car f A Yes, sir. 
Could you see the truck f A No, sir. 
Could you hear it f A Still more noise. 
Coming from your right 1 A Yes. 
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Q Did you remain in that position until you 
were hit 1 A Yes, only I saw the truck that 
time hit me. 

Mr. Studer: I move that that be stricken 
out as not responsive. 

Stricken out. 

Q Did you say where you stopped, fifteen 
feet on the Boonton side, until you were hit 1 A 
Ten feet. 

Q Ten feet f A Y e·s. 
Q But you stayed right there 1 A I stopped 

right there. 
Q And you were there when you were hit, is 

that right f A Yes, sir. 
Q What part of' your truck was hitf A The 

left side. 
Q What part of the other truck hit you f A 

The front. 
Q The very front of the truck 1 A Yes, sir. 
Q And were you between the car rails and 

the curb on the right side of the street when you 
were hit 1 A Yes, sir. 

Q Which were you nearer, the curb or the 
car rails f A From the curb. 

Q How near the curb were you 1 A Prett y 
near two or three feet somewhere. 

Q Two feet 1 A Yes, sir. 
Q Two feet from the curb, is that right 1 A 

Yes, I was the curb, more near the curb, not 
from car tracks; from tracks I was a littl e 
further. 

Q Were you two feet from the curb when 
you were hit 1 A Something like that. 

Q How much like that 1 A I couldn't tell 
exactly. 
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Q About how much f A Well, pretty near 
-near, not close-hut I was near there on that 
side. 

Q Was it dark or lightf A No, it was 
plenty light there. 

Q 1V, as it daylight or dark f A Dark, it 
was three o 'dock in the morning ·. 

Q W.hat time did you leave Boonton f A I 
left one o'clock. 

Q What time did this happen 1 A Three 
o'dock-three o'clock I am · sure it was. 

Q How far was it from Boonton to the place 
where you were hit 1 A Maybe fourteen or fif-
teen miles. 

Q Fifteen miles f A I think so. 
Q And you drove at the rate of twelve or 

four teen miles an hour f A Yes. 
Q And it took you two hours to get from 

Boonton to the place where you were hit f A 
It was between two-thirty and three; I told be-
tween two-thirty, three o'clock, I told you. 

Q And you got out of your trm3k, did you 
not1 A No. 

Q Did you stay in your truck f A I was in 
my truck. 

Q After the coUision f A Some fellows 
took me out from truck. 

Q · You stood in the street 7 A I stand on 
the street my face, my arm bleeding. 

Q You were taken to the City I-IospitaH A 
Yes. 

Q How were you taken to the hospital f A 
In the ambulance. 

Q How long did you stay there f A About 
t en days. 

Q As long· as that ? A Yes , that is all. 
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Q It was August fifth you left the hospital, 
wasn't it1 A Maybe, I don't remember the 
day exactly. . 

Q You are not sure 1 A I don't remember 
the day. 

Q You went from the hospital to your place 

10 in Boonton 1 A To my place in Boonton, yes, 
sir. 

20 

30 

Q How long did you stay there 1 A In 
Boonton 1 

Q Yes. A I stopped longer in Boonton. 
Q Did you stay in Boonton until November 1 

A Until December. 
Q December 1 A. Yes, sir. 
Q Was it in December that you went to the 

New York Hospital~ A Nio, it was only No-
vember. 

Q Then you went to New York in November, 
is that right~ A Yes, sir. 

Q To the New York Hospital 1 A New 
York Hospital, yes, sir. 

Q What did you do in Boonton from Au-
gust up to November~ A Nothing, I didn't 
touch any work at all; I wasn't able to. 

Q Y·ou say you went to see some doctor 
near the Metropolitan Opera House. 

l\1r. I{:alisch: The Manhattan Oper a 
House. 

Q You went to see some doctor near the 
Manhattan or the 11:etropolitan Opera House in 
New York1 A Yes, Dr. Newton Niekas. 

Q Did you go to him for the pain in 
your side? A He examined it. 

Q Did you see him before going to the New 
York Hospital 1 A After the City Hospital I 

40 saw Dr. J esserun. 
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Q Did you see the doctor in New York 
near the Opera House, Dr. Niekas, before you 
went to the New York Hospital or after~ A 
Before. 

Q You say you saw Dr. Jesserun~ A Yes, 
sir. 

Q Did you sec him before the doctor in New 
York~ A After I left the hospital. 

Q In Newark or New York~ A Newark, 
here. 

Q vVhen did you see Dr. J esserun 1 A After 
the hospital. 

Q How much after 1 A The same day I left 
the hospital I went to his house. 

Q The same day you left the Newark City 
Hospital? A Yes, sir. 

Q On or about August 5, 1924 A Yes, sir. 
Q Dr. J esserun has a sister who is a lawyer1 

A Yes, sir-

Objected to as not proper cross examina-
tion. , 

The Court: It may be relevant. 

Q Is that right1 A No, no sister a lawyer. 
Q Is she not his sister? A No. 

Objected to. 

Q You have a lawyer, Miss J esserun, in this 
case ~ 

Objected to on the ground that the record 
shows it is not so, and that the suit was 
brought by I{alisch & Kalisch. 

Objection overruled. 
Plaintiff's counsel prays an exception to 

10 

20 

30 

this ruling of the Court. 40 
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Exception noted as ground of appeal. 
The Witness: Yes, I have a lawyer, Miss 

Jesserun. 
Q You have . told us of hoth doctors, the doc-

tor in the Newark City Hospital, Dr. Niekas and 
Dr. J esserun, A Yes, sir. 

10 Q You also went to see Dr. Knapp in New 
· York-Dr. Arnold Knapp. You haven't told us 

about him, have you1 A Yes, sir-

Objected to. 
Objection overruled. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 
The vVitness: I went to Dr. Knapp. 

20 
By the Court. 

Q No, have you testified today here in court 
about Dr. Knapp1 A I cannot understand. 

Q Is this the first time you are telling us 
today about Dr. Knapp7 A No, sir. 

Q I mean this morning. A No, not this 
morning. 

30 By JJl/r. Studer. 
Q You did go to Dr. Knapp for your eyes1 A 

Yes, sir. 
Q That was January, 19251 A Yes, sir. 
Q How l,ong did he treat you 1 A For five 

months-£ our ,or five months, I can't tell you 
exactly today; I don't remember. 

By the Court. 
Q It was four or five months, is that it¥ A 

40 That is right. 
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By Mr. Studer. 

Q How long were you in the Greek army¥ A 
I was the first time two years, 1900. 

Q To 19021 A Yes, sir. After 1904 I was 
for three months. 

Q You were obliged to serve in the Greek 
army because you were a Greek 1 A Yes, sir, 
I was not a citizen then. 

Q You mean a citizen of the United States f 
A Yes, sir. 

Q How many times did you serve in the Greek 
army1 A 1900, 1904, 1908 throe months again; 
1912 in the Balkan War, seventeen months; in 
1915 for thirteen months . 

Q Isn't it a fact that you were kicked by a 
horse when you were in the Greek army¥ A 
I was by a horse kicked. 

Q Where :did the horse kick you 1 A Right 
here (indicating). 

By the Court. 

Q Indicating what 1 A The left side, right 
here (indicating). 

By Mr. Studer. 

10 

20 

Q The left hip 1 A Yes, the bone ; the left 3 0 
hip right here in the bone (indicating). 

Q Going back to the accident. A The horse 
kicked-

Q No, the automobile. You say you didn't see 
the other car until it hit you 1 A Yes, sir. 

Q Were you talking to the man in the front1 
A After they took me out. 

Q Not before1 A· No, sir. 
Q All were sitting on the front seat 1 A 

Yes, sir. 40 
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Q You were on the left side, the extreme left 1 
A Yes, sir. 

Q These two men were on your right 7 A 
Yes, sir. 

Q You had two men on the back 1 A Two 
men inside-closed body; the back was open. 

10 Q flow near you were these other two men t 
A I meet on the road. 

Q Were these two men on the road or in the 
car with you 7 A The two men in the front I 
took from Boonton and the other two I took in 
the road and they please me take them. 

Q At the time of the accident how near were 
they to you in your -car 7 A In the back near 
the tail-board. 

Q Did you have a cab on your trucld A I 
2 o had, sure. 

Q Yes f A Yes, sir. 
Q Ho-,v far did that extend on the left and 

right sides 7 A 1Yiyself? 
Q The cab. A How far is it 7 
Q Did it have sides f A It had a left side. 
Q It had a rig·ht side, too 7 A Yes, sir. 
Q And a top? A Yes, sir. 
Q How far in front did the top come 7 A 

Right in the front they cover me. 
30 Q It covered you 7 A Yes. 

Q You said that your wife opened the plac e 
with your brother? A Yes, sir. 

Q What kind of place 7 A The market busi -
,J 

ness. 
Q She carried on the market business didn't ' she 7 A Yes, sir. 
Q Did you keep any books 7 A Yes, sir, I 

had books. 
Q Did you have books 7 A I haven't now the 

40 books. 
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Q Did you have them then 7 A Yes. 
Q Who kept those books 7 A Only I couldn't 

do no business after November, $5 a day, some-
thing like that. 

Mr. Studer: I move that that be stricken 
out as not responsive. 

Stricken out. 

Q Who kept those books 7 A My brother 
marked down. 

Q While you were running the business or 
while he was running the business f A He was 
running the business with my wife. 

Q While you were running the business you 
kept the books 7 A She kept the cash; there 
was no business at all; the place busted. 

Q But while you ran the business you said 
you earned $150 a week? A Before the acci-
dent. 

Q Is that true 7 A Yes, sir, before the acci-
dent. 

Q Did you keep any books to show that ? A 
I have books. 

Q Have you those books here ? A I haven't 
the books here. 

Q To whom did you sell the business 7 A 
J ,ohn I(oralis, California Market man; he had 
two places and my three. 

Q In November, 1924, when you went to the 
New York Hospital, you went for a rupture, 
didn' t you 7 A Yes, sir. 

Q And that is all they treat ed you for in the 
New York Hospital 7 A And my eyes, too. 

Q And they sent you from there to an eye 
specialist, Dr. Knapp? A Yes, sir . 
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. Q In connection with your work, before July 
28, 1924, when this automobile a-ecident happened, 
you used to lift barrels of garden truck, didn't 
you? 

Q Is that right? A Yes, I used to work-
Q You used to work all day long 1 A Not 

10 heavy stuff, not all day long; I used to work in 
the store. I have a driver; driver takes stuffs 
down and make delivery to. 

Q You -had a driver? A Yes. Only used to 
make the delivery because I de-livered stuffs all 
:over. 

Q You went to market 1 A Myself, yes. · 
Q You would help pick it up in the truck and 

take it off1 A Commission houses would load 
the truck. 

20 Q They didn't go home with you to Boonton 
and unload it? A I go to Boonton myself; I 
had driver there and I had three or four fellows 
work for me. 

Q You didn't have any driver the day this 
accident happened? A No. 

Q How long were you in the hospital in New 
York? A Fifteen days, two weeks. 

Q When did you come out of the New York 
Hospital f A December. 

30 Q What date, do you know? A I don't re-
member the day, sir. 

Q Were you able to see or not when you came 
out of the New York Hospital? A I could see 
the big things; I couldn't see the small things at 
all. 

Q When you came out of the New York Hos-
pital? A From the City Hospita •l, I lost my 
sight. 

Q When was it you could ·see only the large 
40 things 1 A From the City Hospital, Newark. 

, 
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Q When you came out of the New York Hos-
pital could you see anything at all? A I was 
more worse. 

Q When you went to see Dr. Arnold Knapp, 
could you see anything at all? A Dr. Knapp, 
I saw him in January. 

Q You were able to see him? A I couldn't 
recognize very good. 

Q Were you able to recognize large objects 
when you went to Dr. Knapp to be treated t A 
Yes. 

Q Do you remember that some police came 
after the accident f A Police came after the 
accident. Took me in the hospital. 

Q When the police came were your truck and 
the other truck at the same place they were when 
you say the other truck hit you? A Yes, sir. 

Q And you didn't see the other truck at all 
until it hit you t A I didn't saw the truck no ' ' sir. 

Q Did the other truck hit you with its radia-
tor? A Radiator, yes, sir. 

Q The front part of the other truck t A The 
front part, left side. 

Re-direct examination by Mr. Kalisch. 

Q You say that the front part of the truck 
struck your car. Which side of the other truck 
struck your truck? A The left side. 

Q You understand what I mean? A I can't 
understand. That means which side hits me? 

Q Which side of the other truck struck you? 
A The left side of the other truck. 

Q And that hit you on your left side? A 
The left side, yes, sir. 

Q You have said that the policemen came 
after the accident and took you to the hospital or 
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had someone take you to the hospital f A The 
police. 

Q H•ow soon after the accident did the police 
get there f A Maybe five minutes, two minutes, 
I don't know how long. 

Q When you were taken to the hospital-
10 when you were taken off the truck, what position 

was your truck in 1 Where was it in reference 
to the railway tracks~ A The big truck hits 
me and pushed my car to the raHroad tracks, 
the street car tracks. 

20 

Q The big truck hit you and pushed you 
where 1 A To the tracks. He tried to run 
away-

Mr. Studer: I move to strike that out. 
Stricken out. 

Re-cross examination by Mr. Studer. 

Q You say that the other truck when it hit 
you pushed you in the same direction toward 
the railroad tracks f A Yes, sir. 

Q Did it back your car! Did it push your 
car backf A Pulled that Way (indicating). 

Q Pulled it to your left f A Yes, pulled it 
3 0 to my left. 

Q With the front of the other truckf A 
The front of the other truck, yes, sir. 

Q How far did it pull you f A Near the 
tracks; right near the tracks. 

Q How near the tracks f A Near the track s ; 
after I got dizzy, too much bleeding, they took 
me to the hospital-

Q Do you remember that some time in No-
vember last year I examined you before trial in 

40 11:r. Kalisch's office when Mr. Isidor Kalisch 
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and Miss Lucille J esserun were there for you 1 
A Not November. 

Q N ove-mber 4, 1925, wasn't it~ A No, 
about two m·onths ago in 11:r. I{a'liseh 's office. 

Q I was there f A I was examined. 
Q Don't you remember I asked you some 

questions f Do you remember hearing my voice 10 
before f A I don't re0ognize it. 

Q Do you remember someone asked you ques-
tions in Mr. Kalis,ch's offi,ce, assuming it was I, 
I asked you some questions, do you remember 
thatf A I remember very well somebody ask-
ing me there. 

Q Do you remember this question (page 17) 
'' And then you brought your car to a stop, 1s 
that right f" Is that right f A Yes, sir. 

Q You said that~ A Yes, sir. 20 
Q And I said, '' Then the other car hit you 

with the radiator f'' Do you remember that f A 
Yes, sir. 

Q And you said, "The front, yes, sir." And 
I said, '' The radiator of the other car hit you f '' 
And you said, ''Yes, the front, the radiator.'' 
And I said, "You are sure of that, aren't you f" 
And you said, "Yes." A I don't remember that 
question. 

Q And then I said, ""\Vas the other car com- 30 
ing up Bloomfield avenue f" And you said, "He 
tried to go through Bloomfield avenue, up.'' A 
I don't remember. 

Q And I said, '' And he struck you with the 
very front of his cart" And you said, "Yes, 
sir." A I don't remember that question . 

Q And I said, '' Against the front ·of your 
car 1'' And you said, ''Yes, sir.'' Do you re-
member all thatf A I don't remember that 
questions. 40 
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Q You don't remember any of that f A That 
you said before, I remember, but this other 
truck hit me in front of my radiator I don't re-
member that questions. 

Q Is that th~ truth or notf A I can't re-
member. 

10 Q Do you remember where he hit you1 A I 

20 

remember where hits me in the left side. 

By the Court. 

Q Was it the radiator of his car that hit your 
car on the left side 1 A It hits me on the front. 
His left side, the end of his radiator, not all the 
radiator, the left side hits me in the left side. 

By lit[ r. Studer. 

Q Isn't it true you said, "The front, yes, sir," 
when I asked you, "The radiator of the other 
car hit you1" A The front, I don't remember. 

Q Didn't you say that f 

Objected to. 
Objection overruled. 

Q Do you deny that you told me the front 
30 radiator of the other car hit you f A I remem -

ber now my car was-his left side of radiator 
hits my car left side with his radiator; his ra-
diator left side hits my car to left side from 
radiator and up. 

40 

Q I said, '' The radiator of the other car 
hit f" And you said, "Yes, the front, the radi-
ator." And I said, "You are sure of that, 
aren't you f'' And you said, ''Yes.'' Do you 
deny that you said that 1 A Not the front of 
my car, the left side. 
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Q Do you deny that you said what I just read 
to you~ A I don't remember ; I say now he hits 
me with his radiator to left side of my car, my 
radiator. 

Q In N ovem her, 1925, do you deny that you 
said that that is not what happened f Is that sot 
A I told you I don't remember at that time what 10 
I said. 

Q If you did say so, do you say now that 
isn't sof 

Objected to. 
Objection overruled. 
The Witness: I say I don't remember; I 

didn't say I didn't say that; I don't remem-
ber. 

Q But you are certain, are you, that when you 
were hit, no -matter what part of the other car 
.hit you, you were ten feet on the Boonton side, 
of 6th street, within two or three feet from the 
right-hand curb f A Right near the curb. 

Q And ten feet toward Boonton 1 A Ten 
feet. 

Q You are sure of that 1 A Yes, I am sure. 
Q Is there a building on the right-hand side 

20 

of the street corner Bloomfield avenue and North 30 
6th street 1 A Both sides has buildings. 

40 
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STEVE BARKOS, sworn in behalf of the plain-. 
tiff, testifies as follows: 

Direct examina.tion by Mr. Kalisch. 

Q Where do you live, Mr. Barkos f A Tren-
ton. 

10 
Q Trenton, New J erseyf A Yes. 
Q Where did you live on the 28th 

19241 A New York. 
of July, 

Q Do you know the plaintiff, i1r. Ca.rambas f 
A Yes. 

Q You knew him on that datef A Yes. 
Q Were you with him on the truck when this 

accident occurred f A Yes. 
Q Where did you get on the truckf A Boon-

2 0 ton, Main street. 
Q To go to wheref A To Newark. 
Q Where did you stay on the truck f A 

Front part. 
Q On the front seat f A On the front seat , 

right Carambas. 
Q Next to Caramba.s f A No, we was there 

in the right. 
Q You were ·on the right-hand side -of the 

truck going down Bloomfield avenue t A Yes, 
3 O on the right-hand. 

Q Was there anyone else on that truck f A 
Yes, two fellows in the hack; there was two 
more fellows in the body in the truck; two mor e 
fellows. 

Q In the backf A Yes, Carambas put him 
on; he stopped and take them in first, in New-
ark. 

Q Where did he pick them up f A I don't 
know exactly because I don't know the direc-

40 tions. 
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Q I-low did he happen to take them on the 
truck f A They pleased him; they signaled him 
and he stopped and take them. 

Q Where did they sit f A Inside. 
Q Do you know wheref A I can't -tell you 

exactly, but inside. 
Q Was there anything on the truck f A Just 

the barrels and empty boxes. 
Q Were they up high f A All full, all the 

way up ; big barrels. 
Q Tell us what you know of the accident as 

you saw it f A I saw the accident was the 
time that we were driving down the right side of 
Bloomfield avenue, as soon as we come near 
North 6th we all hear the noise and driver cuts 
his gas and slow down his speed, · but we all hear 
the noise-

By the Court. 

Q You can't testify ;what somebody else 
heard f A I only heard the noise and simply 
hear the noise, we going down and the car was 
slowly down-always slowly down-near the 
corner the ear was brought near stop, mostly 
stop, but wasn't •stop; the time the accident 
happen it was a little furthe-r away from the 
corner; at the time the accident happened I can' t 
say exaictly how far it was but it was-I don't 
know how many feet from the corner the time the 
two truck hit together. 

Q Just point out in the room how far from 
North 6th street you were when the two cars hit 
together. A I don't know exa ctly. 

Q Indicate it from where you are sitting. A 
Where we are sitting when the accident. 

10 
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By the Court. 
Q You mean when the accident happened 1 A 

Yes. 

By Mr. Kalisch. 

10 Q From where f A From the corner of 
North 6th to the rails. 

20 

Q You say you were the distance from where 
you are to where I am from North 6th street 
when the two trucks came together 1 How far 
was your truck or the car you were in, Caram-
bas' car, from the corner of N·orth 6th street 
when the other truck and y,our truck came to-
gether 1 D.o you understand that question 1 A 
I said I can't exactly be0ause, too, I says from 
here to you, they sit. 

Q How many feet is that 1 A The tape says 
eight feet. 

Q Did you see this truck that struck the 
truck that you were in at any time before the 
accident1 A No, just the accident happens. 
We all was upset. The only tliing I remember-
I was so excited myself that time. 

By the Court. 

30 Q Hs is asking when you first saw the other 
truck. A That was only time I saw the truck, 
at the accident. 

By Mr. Kalisch. 

Q vVhen the accident was about to take place ? 
A I was about to open my mouth to say, 
"Stop," or something; I wasn't finish when the 
accident happen. 

Q What part of your truck was hit1 A The 
40 left part. 
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Q vVhat part of the other truck struck your 
truck 1 A Left; left front part. 

Q What happened to yiour car after it was 
struck 1 A All the front left was smashed and 
all the front glass was smashed and the body was 
broke, too. 

Q What about the left front wheel 1 A The 
left front light was smashed, but the light keep 
still lighting. 

Q Where was your car after the accident 1 
"\Vhat part of the street was it on 1- A After 
the accident-the same time the accident happens 
the truck where they struck together pulled us 
and pulled us nearer to the railroad track and 
turned us a little to the left. 

By the Court. 
Q You mean he pushed you 1 A Yes, he 

turned us a · 1i ttle to the left, the big truck, be-
cause the time we hit the big truck had so much 
speed. He can't stop until he-and since he goes 
he pull us and since he go I can't explain ex-
actly-he tried to run away with the truck. 

Mr. Studer: I move to strike that out. 
Stricken out. 

By Mr. Kalisch. 

Q What did he do 1 A See, the time he 
pull us, the two truck was stick together; he 
was turned up. He tried to turn his right side 
a way and the two trucks was sticking together 
and he can't do it. 

By the Court. 

10 
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30 

Q Do what 1 A Run away. 40 
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Q Did he try to get off the truck 1 A Yes. 
Q Is that what you mean ,vhen he tried to 

get away; because he wanted to get off the truck 1 
A Yes. 

Q That is why you say he tried to run away1 
A Yes. 

Q You wanted to get off, toot A Yes, he 
come off easier. 

Q He wanted to back off1 A No, he wanted 
to get away with his truck. 

Q After you came in collision you were 
jam ,med together and then did he back off1 A 
He pulled us and then he stopped because he 
can't get away; they were stuck togethe •r. 

Q And he tried to get the two trucks apart 1 
A Yes. 

Q Is that what you mean 1 A Yes. 

By Mr. Kalisch. 
Q Then what did you do1 A I jumped out 

at the same time the accident happened be-
cause I was on the right side, there was nothin g 
to stop me to jump out. 

Q Where did y,ou go 1 _A I looked for the 
driver but ,he was stuck together between the 
drive wheel and the chair and the other fellow, 

30 to,o. 
Q The man next to you 1 A Yes, and vve help 

him out. 
Q You weren't hurt t A I weren't hurt at 

all. 
Q Did you get him off the truck 1 A Yes. 
Q How did you get him off 1 A The other 

fellow was pull out the wheel. 
Q What wheel f A The steer wheel. 
Q Whiat was the matter with the steeri ng 

40 wheel 1 A It was all the ways in his stoma ch ; 
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it was squeeze with the chair together and an-
other fellow was pull up the steering wheel and 
I pull the driver out; and sin ce I pull him out 
·he was trying to cry or something-see-and 
th en the officer came with the patrol wagon and 
he took him to the hospital. I don't know what 
happens after. 

Q What w,a,s his condition when you took him 
off his cart A He was in very bad condition, 
bleeding all over, his hands and his face and all 
over his clothes was full blood. 

Q Just before the two cars came together, 
did you hear any horn or whistle or any other 
signaH A N-othing at all. 

Q Did you see any lights, on the front of the 
other truck f A I remember the time when I saw 
the truck and tried to see the truck; I didn't see 
any lights on the truck when I start to say 1s a 
t ruck coming; I didn't see no lights. 

Q On the other truck t A No. 
Q Just before these cars came together, what 

part of the road, that is, what part of Bloomfield 
avenue, was your truck going on, which side 1 
Right side. 

Q And how near or how f1ar from th e curb or 
fr om the trolley rail 1 A About two or three 
feet from the rail-from the curb, I me•an. 

Q What part of the roadway were both cars 
on aft er the accident 7 A I believe it was tho 
hur t of us car was pretity near on the railroad. 

Q You mean our car 7 A Yes , he was so 
speed, the oth e-r c;ar, that he pull us and pu sh us. 

Q Where did he push you 1 A N e,ar est to 
the tra ck. 

Q Where was the truck that struck you after 
the aooident when it stopped 1 A They stopped 
together but it was a lit tle far-at the time the 
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-0ffi,cer came they wa:s pretty near the same road 
to go, but the offi.cers get them ; this officer was 
hollering-

Q You say they were , pretty nea _r together 
after the accident1 A Yes. 

Q Which way w,as your truck -or your car 
10 turned just after the accident 1 A Left. 

Q To the left of what 1 A Le.ft of Bloomfield 
avenue. 

Q Going toward Newark 1 A Yes. 
Q Left -side going toward Newark¥ A Yes. 
Q H 1ow far from the corner of 6th street were 

the cars right after the accident 1 A About five 
or six feet, I can't tell exactly, only the place 
where they hurt; they must pull them baek. 

20 Cross examination by Mr. Studer. 

Q Where do you live-1 A Trenton. 
Q On what street~ A 13 North Warren 

street. 
Q Are you ·a Greek 1 A Yes. 
Q How long have you known Caram bas~ A 

How long did I know Caramba ,s f 
Q Yes. A I beg your pardon; five years. 
Q. Did you just meet him by chance on Main 

30 street, Boonton, that night 1 A N-o, I knew be-
fore. 

Q Did you jus 1t happen to meet his truck on 
Main street that night in Boonton f A Yes, that 
happen. 

Q Did you have an appointment to meet him 
there 1 A I was there in the car ; I got in the 
car in B'Oonton. 

Q Did you get in ;the car at his pl,aee of busi-
ness 1 A No, I got in his car to get down to 

40 Newark. 
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Q You knew he was going to Newark 1 A 
Yes. 

Q And you wanted him to give you a ride to 
Newark1 A Yes. 

Q What time of day did you leave Boonton 1 
A July, 1924. 

Q Was there any clock time1 A I can't ex- 10 
actly s1ay; I know e-very day they le1ave Boonton, 
all the cars, to come to market, two o'clock, half-
pa-st two ; one o'clock is the early car. 

Q What time was it you left 1 A I can't 
say exactly; it wasn't necessary to know the 
time. 

Q Assuming it was necessary, have you any 
idea when you left Boonton 1 A No. 

Q It might have been two o'clock1 A It 
might be. 20 

Q It might have been half-past two~ A Yes. 
Q It was nearer two or two-thirty than half-

past one 1 A It was earlier than two-thirty. 
Q Where were · you going 1 A To Newark. 
Q Were you in the trucking business 1 A 

No. 
Q Were you in the green goods busine ,ss 1 A 

No. 
Q Going to market 1 A No. 3 O 
Q Going to work1 A Yes. 
Q What was your business 1 A In Newark. 
Q What · did you work at 1 A In a res 1tau-

rant. 
Q Waiter or cook~ A Cook. 
Q What time were you due at work 1 A I 

wasn't going to work; I was able to st,art work 
next day. 

Q You were going to go to work 1 A The 
next day, the twenty-ninth; my vacation was last. 40 
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Q You were not working at the time the acci-
dent happened? A No, I was a week vacation. 

Q You sat on the right side? A Yes. 
Q Who sat between you and Car ,ambas? A 

Another fell ow; I don't know his name even; the 
:fir:s,t time I seen him. 

10 Q Did he get on the truck ,vhen you got on 
the truck? A The same time? 

Q At the same place f A The same place. 
Q Was he also Caram bas' friend 7 A The 

other fellowf 
Q Yes. A I don't know ; I can't tell. 
Q But you and he got on together? A Yes. 
Q At Main street, Bo-onton 7 A Yes. 
Q About two or one-thirty on the day of th e 

accident? A I can't tell the time; I got up 
twelve o 'clo,ck. I have an .appointment at some 

20 lunch ·with Nick; when he go1t with his truck we 
go. 

Q Can you operia.te a Dodge? A No. 
Q Do you drive an automobile7 A No. 
Q Do you know how fast that -car -was going 

as it approached North 6th street? A I driv e 
many times with Caran1bas' car; every time I 
drive with him he was never going fast. 

Q Confine your :self to that particular time . 
30 How f•ast was it going1 A I ,can't tell exact ly, 

because it was very .slow, because at the tim e I 
hear the noise he stop very slow; he was pret ty 
ne-ar stop at the time when the accident. 

Q He wasn't stopped at the time o.f · the acci-
dent 1 A I cannot tell you that. 

Q You opened your mouth to say, '' Stop 7 '' 
A I opened my mouth to say is a truck. 

Q Did you open your mouth to say "Stop." 
A I opened my mouth to s,ay the truck at the 
time the t.ruck was coming up the curb. I only 

40 
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pa,~sed here three or four times but I remember 
it wa'S curb in here because the time we also 
came-

Q Where was this truck when you first saw it 7 
The truck you say ran into Carambas' car on 
the left 1 A Right in North 6th street. 

Q The other truck was ? A Yes. 
Q Wa s that within eight feet away from you7 

A I beg your pardon 7 
Q What were the eight feet you refer to that 

you measured a few minutes ago7 A Yes. 
Q What did that indicate 7 A We was eight 

feet from the corner at the time the truck tried 
to turn up-at the time we-

Q What did you see, confine yourself to what 
you said and what you -saw. Where was the 
other truck when you say you were eight feet 
from the corner 7 A Yes. 

Q Yes, what 7 A I don't see the time I was 
eight feet from the corner. 

Q What did you see eight feet from the cor-
ner ? A I s,aw the truck the time the accident 
happened. 

Q Did you see the truck then at all when 
the aecident occurred ? A I seen the truck but 
it was so very close until I can't see no more. 

Q Did you see it at all before it collided ,vith 
your truck? A Yes. 

Q H-ow far away 7 A It might have been a 
foot-half a foot. 

Q One foot from you was the first time you 
saw itf A Yes. 

Q Here is a map (indicating). Bloomfield 
avenue is here and this is the way you were com-
ing down toward Newark. This is North 6th 
street fro~ the- south to the north and this is the 
way the other truck came and the way you came. 
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Do you recognize the general situation from that 
map? Does that mean anything to you 1 A Yes. 

Q Take the pointer and show me where your 
truck was when the 0 1ther truck hit you? A I 
can't even siay that. 

Q Will you try to say itf 

Objected to. 
The Court : He says he can't say. 
Mr. Studer: I would like to have the 

photograph marked for identification. 
The Court : Mark the map. 
(The map is marked Exhibit D. 1 for 

identification.) 
(The photograph i1s marked Exhibit D. 2 

20 for identification.) 

By Mr. Studer. 

Q I show you a photograph m1arked Exhibit 
D. 2 for identification. That shows Bloomfield 
avenue looking West toward Boonton in which 
~irection ~ou came. It shows a pole 1' am point-
ing to which was on the left side and you were 
c?ming dovn1 at North 6th street. Do you recog-

30 n1ze that? Does that refresh your memory? A 
This is Bloomfield avenue? 

Q These (indicating the car track ·s), are the 
ca1:' t:ia•cks_ on Bloomfield avenue. The way I am 
po1nfang 1s that direction in which you were 
going. This is North 6th street out of which 
the , other truck came. A We were going thiis 
way (indicating). 

Q Do you recognize the picture? A We were 
going this way. 

40 Q Do you recognize that at alU A No. 
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Mr. Studer: I ask that this photograph 
be marked for identificat 1ion. 

(The photograph is marked Exh ibi t D. 3 
for identification.) 

Q This is a photograph looking east toward 
Newark on Bloomfield avenue and to your right 10 
here 1s North 6th street. Do you recognize that 1 
A This is the railroad tracks? 

Q The trolley tracks. A This is Bloomfi eld 
avenue? 

Q Both t ra ,cks are in Bloomfield avenue. You 
don't understand that either? A No. 

Q Had your car reached North 6th street-
A Yes-

Q Ye·s what? At the time it wa1s struck? A 
At the time us car reach ed North 6th street. 

Q. At the ti me it was struck? A No. 
Q It had no•t reached North 6th street at the 

time it was ,struck, is that your answer ? The car 
in which you were driving, driven by Carambas, 
had it reached North 6th street at the time it was 
struck? A Not yet. 

Q Was it on the Boonton side of Bloomfield 
avenue from North 6th street? A The right 
side of Bloomfield avenue. 

20 

Q How far to-\v-ard Boonton from North 6th 30 
street was it when it wa•s struck? A About ten 
feet. 

Q Ten feet? A Yes. 
Q Two or three feet from the curb, you said? 

A Yes. 
Q Do you know how wide Bloomfield avenue 

is at that point 1 A Yes, I know Bloomfield 
avenue well. 

Q How wide is it 1 A How longf 
Q How wide1 A I can't say exactly . 40 
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Q I 1s it any wider than North 6th street 1 A 
Wider~ I can't answer that question. 

Q About all that you are sure of is that you 
were about two feet from the curb, some eight to 
ten feet in from North 6th street~ A I can't 
say exactly. 

Q Was Carambas' truck moving or not mov-
ing when you say the other truck hit you~ A 
:Yes. 

Q Yes whatf '\Vas it movingf A It ,vas not 
moving because at the time we were going down 
we hear the noise-Carambas-we slowed down 
-at the time the aecident happened we mostly 
stopped. 

Q That means you were moving~ A I was so 
scared I don't know if I was moving or stopping 
or what-

Q You aren't sure what happened 1 A At the 
time the accident happened we was far from the 
corner when we got hit. 

Q You say the other truck pushed you and 
pulled you f A Yes. 

Q What do you mean f A At the time the 
9ther truck tried to turn. 

Q Which way1 Toward Boontonf A Right 
side toward Bloomfield, toward Boonton, yes. 

30 He hit us and at the same time push us and turn 
so right his way. 

40 

Q Pushed you first in and then out f A Yes. 

Mr. Kalisch: I want to offer the hospital 
records in evidence. 

Mr. Studer: I object. I do not think that 
is evidence at all. The hospital records do 
not prove anything. 

Mr. Kalisch: This is the record that 
shows the man's condition at the time he 
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was in the hospital and this is a public in-
stitution, and upon tha t ground these records 
have always be,en accepted by Judge Dungan 
and Judge Adams. 

The Court: Aren't they secondary evi-
dence 1 I understand a hospital record is 
not of itself evidence. It can be used by a 10 
witness to refresh hi•s recollection. 

Mr. Kaliseh: I ·want to make the offe,r 
and get myself on record. 

The Court: It is excluded as not being the 
best evidence. 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Ex ,ception noted as ground of appeal. 
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ESSEX COUNTY COURT OF QUARTER 
SESSIONS. 

SECOND DAY. 

Wednesday, February 24, 1926. 

NICHOLAS CARAMBAS, 

Plaintiff, 

vs. 
ARMIN BERGIDA, 

Defendant. 

Trial continued pursuant to adjournment. 

20 Appearances as before stated. 

ALOIS J. 11:UELLER, sworn in behalf of the 
plaintiff. 

Direct examination by Mr. Kaliisoh. 

Q vVhat is your business, Mr. Mueller 7 A 
Automobile mechanic. 

Q How long have you been in that business? 
3 O A Sixteen years. 

Q Do you remember seeing a Dodge delivery 
wagon, owned by the plaintifft A Why, yes, I 
did. 

Q Where did you see it 7 A Why, I didn't 
see it until it was brought into our garage, I 
believe, the latter part of August, 1924. 

Q By whom 7 A By our wrecking car. 
Q Did you see the plaintiff? A Yes; he was 

there, before, and made arrangements to bring 
40 the car into our place. 
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Q (By the Court.) The latter part of 1924, 
did you say 7 A Yes. 

Q (By Mr. Kalisch.) Did you examine the 
cart A Not personally. That is, our foreman 
generally makes all those estimates or examina-
tions himself, and at that time I used to have to 
go with him to see that there was nothing over- 10 
looked and see that everything that was included 
was remembered. 

Q You went over it with your foremanf A 
Yes, sir. 

Q What condition did you find it in 7 A In 
very bad condition-

Mr. Studer: I obje<>-t. It is too remote, 
under the cases. 

The Court: w ·hat do you say abou t that 7 
Can you •show the condition of the car in 
the meantime 7 

Q Where did you say you saw this car 7 A 
I didn't see the car until it was towed in to our 
garage by our wrecker, and our wrecking car got 
the car, I believe, from the Black & Whit e taxi-
cab garage, which is now known as the Benne 1tt 

20 

garage, it is a police garage. 30 

Mr. Kalisch: We cannot account for 
every second that it was there, bu t the pre-
sumption is that it would remain in the 
police garage until it was taken away. The 
evidence now is that it was taken to the 
police garage. 

The Court: I will allow it, and grant you 
· an eX!ception. I will allow it subject to being 
proper ly connected up. 40 
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Q What month did you say you saw this car 
brought inf A August, 1924. 

The Court: I understood him to say the 
latter part of 1924, because I asked him my-
self. He said the latter part of 1924. I 

lO have it on my notes in that way. If it was 
the latter part of August, all right. 

20 

Q What did you find the condition of this car 
to be f A I found the condition to be a very 
bad condition. 

Q Talk so the jury can hear you. A I found 
that the car was in very bad condition. That 
would mean, in our business-we get all kinds of 
wred\1s. T-his was, I thought, an exceptionally 
bad, a very bad wreck. In fact, I told-

Q Never mind what you told anybody. What 
did you consider it 1 A I considered the car as 
junk. 

Q Do you mean worthless f Is that what you 
meian by junk 1 A Yes. 

The Court: No, that is not what he meant. 

Q What do you consider it worth in the con-
30 dition you saw itf A The only thing I could 

consider was what we could salvage on it; in 
other words, sell parts for what we could get for 
them. 

Q What did you consider it was worth f A 
I thought · first probably I could get $100 for it 
from a junk man. 

Q Did you notice what parts of the car were 
damaged 1 A To the be,st of my knowledge, I 
think it was the left 1side. By that I mean the 

40 front axle on the left side was bent into the inner 
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frame of chassis of the car; the left mudguard, 
if I remember correctly, was very badly 
smashed; the right side of the mudguard was 
also smashed, whi,ch, to the best of my knowledge 
"T'as probably due-

Mr. Studer: I object to what it was prob- 10 
ably due to. 

The Court: No, we don't want that. 
The Witness: I found the right mud-

guard wa,s also damaged; both wheels were 
smashed; the left one smashed entirely, th e 
tire and rim, tire all cut, nothing left at all. 
The right wheel was broken at the hub. In 
other words, the tire and rim were still there 
when it was brought to our place. The top 
of the car was very badly smashed. 2 o 

Q On which side 1 A On the left side mostly. 
Q What a·bout the radiator 1 A The radi-

ator on the left side was very bad; in fact, the 
radiator as well as the core was a comple te total 
loiss but it seemed as though the radiator's ' . stanchion on the right side seemed to be intact; 
by that I me-an it seemed as if the left side took 
,most of the blow there. The face of the cowl 
as well as the doors was badly smashed ; the left 3 0 
door was off about five inches I would say; but 
in between the channel, the right door was off; 
looked bad, but not as bad- it seemed as if it 
was done around this way-

11:r. Studer: I object. 
The Court: Strike that out, what it 

seemed, unless he eould demonstrate it. 
Mr. I{alisch : I cannot get in the motion 

of his hands. 4 0 
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The Witness: The steering wheel and 
•steering post, and post assembly wa,s all 
pitched down. There was a li ttle bracket 
that comes down to hold this assembly into 
place, and that was completely smashed; the 
wheel lay down. 

Q Which ,v'heel? A The steering wheel, the 
driver's wheel. 

Q That was on the left side? A Yeis. 
Q (By the Court.) Did you sell it? A Yes. 
Q What did you get for it? A We got, to 

the be,st of my knowledge, I think it was $85. I 
sold it to a man up in Orange who had a job 
in the shop with a good transmission. By th.at 
I mean because he was getting his rear end trans-

2 o m1ss1on. The rear wa·s very bad-I spoke to 
him-

Q We don't care about that. What did you 
get for it? A $85. 

Q In total? Didn't you sell ·some parts 
separate? A No, sir . 

Q The total sum you got was $85? A Y e,s, . 
Slf. 

Q That is all? A No, I believe the top 
3 o and the body was .sold separate. 

Q That is what I am trying to find out. Did 
you sell them separate? A No, sir; just what · 
was left. 

Q Who sold it separate? A I believe l\!Ir. 
Carambas had a customer for it himself. 

Q You got $85? A Yes. 
Q The other part was sold separately by 

someone else 1 A Yes. 
Q What model was it? A 1922, Dodge 

40 Brothers three-quarter ton commer ,cial. 
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Nicholas Carambas, re-direct-re -cross. 

Q You say the ,radiator was a complete total 
loss f A Yes, sir. 

Cross examination waived. 

NICHOLAS CARAMBAS, recalled 1n his own 
behalf. 

Re-direct exaniina.tion by Mr. Kalisch. 

Q Mr. Caramba 1s, did you give us the date of 
your marriage ? Do you remember when you 
were married f A I was married in 1906. 

Q You were only married once ? A Only 
once. 

Q. And have you had any children f A I 
have a lit tle daughter. 

Q What ? A I have a little daughter, right 
here (indicating). 

Q This child here (indicating) ? A This is 
my daughter. 

Q How old is she? A She is, next May, the 
24th of May, six years old. 

Q You have had no other children? A No. 

R e-cross examina.tion by Mr . Studer. 

Q You say you were married in 1906? A 
Yes, sir. 

Q You were married in Greece ? A In 
Greece. 

Q Were you then in the army ? A Yes, I 
was in the army in 1915. 

Q Were you in the Greek army in 1910? A 
1915 to 1916, I was discharged from the army. 
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Frank F. Evans, direct. 

Q I think you don't understand me. Were 
you in the Greek army in 1906, when you were 
married 1 A Yes, I was in the army. 

By Mr. Kalisch. 

Q How many years have you been married? 
10 A 1906-I am ten year ,s, over, now, · in America. 

20 

Q When were you married, then, in 1906 or 
1916? A 1906 or 1916 yes-I beg your pardon. 
My age proves that. 

Q You say it is 1916? A Yes, sir; 1916, this 
is the year. 

PLAINTIFF RESTS. 

FRANK F. EV ANS,. sworn in behalf of the de-
fendant. 

Direct examination by Mr. Studer. 

Q Did you, at my request, sometime in the 
past, take some pfotures of North 6th street and 
Bloomfield avenue, Newark or thereabouts? A 
Yes, sir. 

3 0 Q Do you know when you took the pictures 1 
A November tenth. 

Q 19251 A 1925. 
Q I show you Exhibit D. 3 for identification 

and ask you what that represents. A A view 
looking down Bloomfield avenue. 

Q You mean east 1 A Yes, that is prac-
tically east. I did cross North 6th street. 

Q Is North 6th street on the right side of 
that photograph or left side 1 A It goes right 

40 across. 
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Frank F. Evans, direct. 

Mr. Studer: I offer it in evidence. 
Mr. Kalisch : I would like to examine him 

on it. 

By Mr. Kalis ch. 
Q Do you know whether the towns in that 

vicinity have c.hanged from the time-from Au-
gust, 1924, to the time you took this pi cture 1 A 
No, sir; they have not, to the be,st of my knowl-
edge. I have traveled over that route a good 
many times. 

Q Have any new buildings been erec ted there, 
that you know of 1 A No, sir. 

Q Are you positive of that 1 A Yes, sir. 

(Photograph marked Exhibit D. 3.) 

10 

20 
By Mr. Studer. 

Q Now, I show .you D. 2 for identification and 
ask you if you took that photograph and wha t it 
represents. A Yes, I took it. This represent s 
a view looking north and I should say west on 
Bloomfield avenue, just before you cross North 
6th street. 

Q When you say west, is that in the di-
rection- A Towards Bloomfield, yes, and the 3 o 
road doe-s not travel exactly east and west. 

Mr. Studer: I offer this, 11:r. Kalisch, do 
you want to ask any questions f 

By Mr. Kalisch.. 
Q Y·ou say this was looking towards Newark f 

A No sir· toward Blo-omfield, in the opposi te 
' ' direction. 

Q This one here (indicating) that you have 
just located, you say that is looking toward 4o 
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Frank F. Evans, direct. 

Bloomfield f A Yes, sir; North 6th street is 
that (indicating) corner and that (indicating) 
corner-Newark is back of you. 

Q Are you sure about that? A Absolutely. 
Q What is it from here (indicating)? A 

T.J1is is looking towards Newark. That is the 
10 pumping station and water tower. 

20 

Q The first one looking towards Newark? A 
T-owards Newark, yes, sir. 

Q And this is looking down- A Toward 
Bloomfield. 

Q Was this taken at the same time f A Ab-
solutely the same. That is, within a few minutes 
of each other. 

(Photograph marked Exhibit D. 2.) 

By Mr. Studer. 

Q I now show you a photograph which is not 
yet marked for identification and ask you what 
that represents and did you take it i A Yes, 
sir; I took it. That is looking north on North 
6th street, just before we cross Bloomfield ave-
nue. 

Q Was this taken at the same time the others 
30 were? A Absolutely the ,same time. 

Mr. Studer: I offer it. 

By Mr. Kalisch. 

Q This (indicating) is- North 6th street, you 
say f A North 6th street. 

Q Looking north? A Looking north. New-
ark is on your right and Bloomfield on your left. 
This tower which you s,ee is right here-that 1s 

40 on the curb. 
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Frank F. Evans, direct. 

Q Where that Ii ttle round curve is 1 A Yes, 
and on the end of the picture, yes. 

(Photograph marked Exhibit D. 4.) 

Q I show you another photogra ,ph and ask 
you if you took it and what that picture rep-
resents. A Ye·s, sir; I took this picture. 

Q It represents what f A I t represents 
North 6th street, looking south, just before you 
cross Bloomfield avenue. 

Mr. Studer: I offer the photograph. 
The Court: Do you want to examine him 

on it1 
Mr. I{alis-ch: All right. 

10 

(Photograph marked Exhibit D. 5.) 2 o 

Q Now, I show you another photograph of a 
truck and ask you if you took that picture and 
·where you took that picture and what it is of-

Mr. Kalisch: One moment. I want to 
cross examine him on that. 

Mr. Studer: I am going to connect it up. 

A This is a Mack truck. 30 

By Mr. Kal isch. 

Q Well, generally describe it . A Taken by 
myself. We took it down at the warehouse in 
Newark. 

Q (By Mr. Studer.) All right. A It shows 
the left front side of the truck with the head and 
left front structure -

Q · This was taken the same day you took the 
other pictures l A No, sir; that was taken prob- 40 
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Frank F. Evans, direct. 

ably, I think, the twenty-sixth before we took the 
intersection of the street. 

Q Two days before you took the pictures to 
which you have just testified 1 A Yes, sir. 

Mr. Studer: I ask that it be marked for 
identification. ' 

The Court: You can ask on cross ex-
amination anything you want to with respect 
to it. 

Mr. Kalisch: My objection would go more 
toward its introduction in evidence. 

Mr. Studer: We have in mind-I propose 
to connect it, and therefore I ask. that it be 
marked for identification. 

(Marked D. 6 for identification.) 

Q I 1show you another photograph of part 
of that truck and ask you if you took that, and 
when you took it, and what it represents. A It 
is a photograph of the same truck which is in 
the other picture and .shows the left front side, 
the close-up view. 

Q When was that taken 1 A At the same 
time as the other photograph was taken. 

Mr. Studer: I ask that it be marked for 
identification. 

Q (By Mr. I(alisch.) Do you know when that 
was taken-the month 1 A Yes, about N ovem-
ber eighth. 

Q What year 1 A 1925. 
Q November eighth 1 A The 8th, 1925. 

(Photograph marked D. 7 for identifica-
tion.) 
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Frank F. Evans, cross. 

Cross examination by Mr. Kalis ,0h. 

Q How did you happen to go up there to 
take these pictures 1 A Of the stre et or truck 1 

Q Of the street. A At the instruction of 
Mr. Studer. 

Q And the truck 1 A The same thing. 
Q Did you have anyone with you 1 A No·, . sir. 
Q Did you do it all alone 1 A Well, I will 

say that I did have someone with me, because I 
come around to this place in an automobile, and 
I took it out and my wife was with me in the 
car and she ~ould be a witness to the automobile, 

' if necessary. 

Mr. Studer: I would like to offer a certifi-
cate of the motor vehicle inspector of thi,s 
State showing the issuance of a license to 
the plaintiff in this case. 

Mr. Kalisch: No objection to that. 
The Court: Let it be received. Is it an 

application for a driver's license 1 
Mr. Studer: An application and certifi- · 

cate of the date of the issuance of the license. 
(Marked Exhibit D. 8.) 
The Court: vVhy not read it to the jury 

now1 
(J\1:r. Studer reads Exhibit D. 8 to the 

jury.) 
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J anies Burl, direct. 

JAMES BURL, sworn in behalf of the defend-
ant. 

Direct examination by 11:r. Studer. 

Q Now, I want you to keep your voice up so 

10 all these gentlemen can hear you, Burl. How old 
are you 1 A Thirty-two the 1,st of July, 1926. 

Q On July 28, 1924, did you work for the 
Bergida Company 1 A I did. 

Q What work did you do for it1 What capac-
ity 1 A I was chauffeur for them. 

Q How long had you driven a ear before 
July 28, 19241 A In the · neighborhood of be-
tween nine and ten years. 

Q What kind of a car were you driving on 
the early morning of July 28, 1924, for the 

2 0 Bergida Company 1 A A Mack seven and one-
half ton truck. 

Q How long a truck is that1 · A In the 
neighborhood of twenty-one feet over all. 

Q (By the Court.) How many feet 1 

Mr. Studer: Twenty-one feet. 

Q (By Mr. Studer.) Was there a load on the 
truck that morning1 A There was. 

3 O Q Where were you going 1 A I was going 
up to the country, to Andover and Newton. 

Q Was there anyone on the truck with you? 
A My helper. · 

Q What was your helper's name1 A Wil-
liam Meadows. 

Q Was there any other truck following your 
truck, which was also a Bergida truck 1 A 
There was. 

Q Was that going in the same direction that 
40 yours was going in! A It was. 
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James Burl, direct. 

Q In the course of that early morning did 
you go over N-orth 6th street, Newark 1 A I 
did. 

Q Do you remember approaching Bloomfield 
avenue that morning, before there was an acc1-
dent f A I do. 

Q In whic:h you were in an a•ccident 1 A Yes. 
Q What side of North 6th street were you 

going on as you approached Bloomfield avenue 1 
. A The right side. 

Mr. Studer: If your Honor please, I 
understand Mr. I{alisch does not make any-
well, I don't know whether he does or not-
but I would like to use that, I would like to 
·have the use of the map until Mr. Bradley 
comes, who made the map. 

Mr. Kalisch: There is no objection to 
using it. Of course, I expect that 11:r. Brad-
ley will be here. 

Mr. Studer: That is, the man who made 
the map 1 

Mr. I{alisch: Yes. 
Mr. Studer: Yes. 

Q I direct your attention to this map. I am 
now pointing out Bloomfield avenue-I am now 
pointing out North 6th street. Does the map in-
dicate anything to you 1 A It does. 

Q Now, take the pointer and show me on 
which side of North 6th street you were driving 
the truck as you approached Bloomfield avenue 
that morning1 A I came out of Nor th 6th street 
on the right side here, and come up North 6th 
street-
. Q Now, just a minute. There is a street on 

this map marked "First avenue"1 A Yes. 
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James Burl, direct. 

Q Do you recall that street? A I do. 
Q Did you ever approach that street? A I 

did. 
Q Did you have any kind of a warning signal 

on your trucld A I had a Buel whistle on that 
truck. 

10 Q Do you remember whether or not you gave 
any signal f A I did, before reaching the corner 
of First avenue. · 

Q About how fast were you going as you ap-
proached First avenuef A Coming at the rate 
of about twelve miles an hour. On reaching the 
corner, I slowed down to six-six to eight miles 
an hour. 

Q Then did you pass First avenue? A 
Passed First avenue. 

Q And continued over North 6th street from 
2° First avenue? A Yes. 

Q Did you have any lights on your car f A 
I 

Had two front and one rear. 
Q Were they lighted? A They were all 

lighted. 
Q Then, approaching Bloomfield avenue, did 

you give any signal? A Continued giving a 
·signal from the corner of First avenue to the 
corner of Bloomfield avenue and North 6th 

30 street. 
Q Had you ever been over that course before? 

A Continuously. 
Q As you entered Bloomfield avenue or there-

after, did anything happen to your truck? A 
This morning? 

Q Yes. A I had an accident that morning. 
Q With Caram bas' truck? A Y e,s. 
Q Where did your truck and his truck come 

into collision? A On the right-hand rail of the 

40 trolley tracks going towards Newark. 
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James Burl, direct. 

Q Had you turned into Bloomfield avenue? 

1\1:r. Kalisch: I object. I think that is 
positively leading. He can ask him what 
he did. I don't think he ought to suggest 
what he did. 

The Court: I do not see tha t that is very 
leading. 

1\1:r. I(alisch : Ile said, '' Did you turn 
into Bloomfield avenue.'' 

Tho Court: I ·will allow it . I do not 
think it is leading. I will grant you an 
exception if you wish . 

Mr. Kalisch. I will have to pre ,ss it . 
Plaintiff's counse l prays an exception to 

this ruling of the Court. 
Exception note d as ground of appeal. 

Q ( Question read.) A Yes. 
Q How much of the turn had you made at the 

time of the collision ? A In correct figures I 
couldn't say wha t angle I was at, but I had begun 
to turn at the time of the collision. I had 
turned and my wheels were going over the west-
bound tracks of the Public Service Railway 
Company, going towards Bloomfield, going west; 
my whee l,s were turned and were laying direc tly 
on the furthest rail at the time of the accident. 

Q How far after the impact did your car go? 
A Three feet, no further. 

Q No further ? A No. 
Q Had you seen the other truck coming before 

the collision? A I did. 
Q Where was it when you first saw it ? A 

When I first saw it, I was heading out of 6th 
street, before making my preparations for turn -
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James Burl, direct. 

ing west on Bloomfield avenue, and it was 
twenty -five feet, twenty-five or thirty feet from 
the corner of North 6th street and Bloomfield 
avenue, in t'he eastbound car tracks. 

Q And had you blown? A I had blown. 
Q What did you do when you saw him 1 A 

10 What did I do when I saw him? Why, I slowed 
down just figuring-I didn't know whether he 
was going to pull to the right of me, because I 
knew he was coming at a rate of speed that some-
thing was bound to happen. I slowed down, 
after seeing he was not going to stop. I started 
up again. At the time I had just gained the 
middle track, or the rail, and he had rolled into 
me, and I rolled about three feet after the impaet 
and stopped. 

20 Q Did you run into his truck with any part of 
the front of your truck? A I did not. 

Q Was his truck ,stopped at the time of the 
impact? A It was not. 

Q What part of your truck did he run into f 
A He ran into the left front mudguard, in the 
rear part of it, carrying off the tool box, a:pd my 
rolling the three feet brought him near the 
middle of my truck, about a foot from my rear 

30 wheels. 
Q Were the two trucks together when you 

came to a stop and got out? A They were not. 
Q Where was his car with reference to your 

car when you got out, w·hen you had stopped? A 
After I had stopped, the impact of him coming 
against my ear bounded him back about two feet 
from my truck, and from where I had stopped, 
also bringing him about a half a foot or a foot-
of the left front wheel, from the eastbound car 

40 track toward the westbound car track, about a 
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James Burl, cross. 

foot, after I was out of the truck, after the im-
pact. 

Q Did any part of your truck pull any part of 
his truck? A It did not. · 

Q Was there any horn sounded by him ? A 
Not that I heard. 

Q What do you say as to the speed of his 10 
truck at the time of the collision 1 A Be-
tween thirty and thirty-five miles an hour. 

Q Did you get out after the acciden t? A I 
did. 

Q Do you reme -mber that the police came 1 A 
They did. 

Q Now, who was on the truck behind your 
truck, which you say was also one of the Ber-
gida Company's trucks 1 A Mr. Bergida, my 
employer, and the driver. 20 

Cross examinat ion by Mr. Kalisch. 

Q Did you ever see this map before, Mr. Burl ? 
A I have not. 

Q The first time you saw it was today 1 A 
Yes, sir. 

Q Are you positive about that 1 A No-yes-
terday when it was put up. 

Q Where did you see it 1 A Here, right 30 
there (indicating). 

Q Of course you have spoken about this acci-
dent, haven't you1 A I have what 1 

Q You have talked about this accident, 
haven't you1 A No- I have and I have not. 

Q What do you mean by that? A I talked 
about it at the time that it happened, but since 
then I have not. 

Q You were subpoenaed to eome here 1 A I 
was. 40 
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J arnes Burl, cross. 

Q Did you come directly here to the Court 
House 7 Did you go elsewhere first 7 A Did 
I come directly to the Court House after re-
ceiving the subpoena 7 

Q No. When you started out for the Oourt 
House did you go anywhere else before you came 

1 o to the Court House 7 A When 7 

20 

30 

Q Yesterday, or any time after you got the 
.subpoena. A Any time after I received the sub-
poena, naturally I did, because I received the 
,subpoena two or three days ago. 

Q Where did you go 7 A I went about my 
business. 

Q Whose office did you go to 7 

Q 
did. 

Q 
talk 

Mr. Studer: I object. 
The Court: Objection sustained. Ask 

him where he went. 
Mr. Studer: Ask him if he went to my 

office. 

Did you go to Mr. Studer's office7 A I 

Wh 10 did you see there 1 What did you 
about there 7 

Mr. Studer: I ,object. 
The Court: Objection sustained. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 
The Court: You may ask him who he 

talked to. 

Q Who did you talk to 7 A I didn't talk 
40 to anyone but the office girl. 
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James Burl, cross. 

Q What did you go there for 7 A I went 
there to meet Mr. Kehoe. 

Q Who is he1 

J\1:r. Studer: I object. 
The Witness: I don't know who he is. 

Q How did you know Mr. Keho e was to be 
there 1 

J\1:r. Studer: I object to that as immate ria l 
and irrelevant. 

Q Who told you to go there 1 

Mr. Studer: I object. 

10 

The Court: Objection sustained. What 
difference does it make 1 You have a right 2 0 
to ask him who he ta lked to. 

Mr. Kalisch : I am trying to find that 
out. This is cross examination. I have 
some latitude; it ought to be allowed. 

The Court: I am going to give you some 
latitude, but I want to get through with the 
case; I don' t want to ha ve things get in 
that are absolutely immaterial and irre le -
vant. 

Q Did you go to Mr. Studer 's office concern-
ing this case 7 A I did not; not directly. 

Q What do you mean by "not dir ectly," did 
you go indirec tly 1 A I did. 

Q Well, now, in what way1 Explain your 
answer. I don't understand what you mean. A 
Well, if I know what you mean-ask me. 

Q You said you went there, not directly but 
indirectly. A I was given a subpoena, and not 

30 

40 



10 

20 

30 

74 
James Burl, cross. 

knowing what it was for, or exactly what it was 
about I went to see about it, what it wa·s for. ' Q Y 6u knew that it was for this accident 1 A 
I did not, not directly. 

Q I-low long were you there~ A About seven 
minutes. 

Q You didn't see Mr. Studer, did you1 A I 
did not. 

Q Did you see anyone else there that you 
spoke to about thri.s accident f A I did. 

Mr. Studer: I object. 
The Court: I will allow it. 

Q Who did you speak to about it 1 A Mr. 
Kehoe. 

Mr. Studer: I object. 
The Court: Objection overruled. He has 

already answered. 

Q Who is Mr. Kehoe 1 

Mr. Studer: I object to that as im-
material, who the man is. 

The Court: I will allow it and grant you 
an exception. 

Q (By the Court.) Do you know who Mr. 
I{ehoe is~ A I don't. 

The Court: He doesn't know. 

Q Now, Mr. Bur l, you drove from North 6th 
street, is that corre•ct? A Yes. 

Q All the way over from what street 1 A 
40 All the way over from Orange street. 
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James Burl, cross. 

Q And your speed at that time was abou t-
while you were driving on North 6th street, was 
about twelve miles an hour the whole way over 1 
A Between twelve and fourteen miles an hour. 

Q Where did you first see Mr. Carambas' 
car1 vVhere were you when you first saw it 1 A 
I had begun to make my turn out of North 6th 
street, turned west on Bloomfield avenue-

Q One moment, now. Where did you start to 
make your turn 1 A From the right -hand side 
of North 6th street, turning into Bloomfield 
avenue. 

Q Is that when you first saw Carambas 1 A 
Yes, when I first saw him. 

Q Can you understand this picture marked 
Exhibit D. 51 A I do. 

Q Do you know the direction toward Newark f 
A · I do. 

Q Just point it out-and the tower would be 
on your right-hand side, going toward N ewark 1 
A Yes. 

Q Can you point out on the picture where you 
were when you first saw Caram ba-s, in his car 1 
A I was about three feet or two feet and a half 
from this corner, here, turning into Bloomfield 
avenue. 

Q Do you mean before you got to the corner f 
A From this corner here, going into Bloomfield 
avenue, I was about three feet from this corner 
here, the corner of this curb. 

Q Had you passed the corner here f 

Mr. Studer: He indicates the southeast 
corner. 

The Court: Indicating the southeast 
corner where the tower is-what do you call 
. t 6l 1 . 

Mr. I{alisch: The wa.ter tower. 
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James Burl, cross. 

Q Had you g·ot to the corner or had you 
passed the corner? A I had pas ,sed the corner. 

Q You were three feet past it? A Yes. 
Q When you got to the corner did you look 

up Bloomfield avenue? A I did. 
Q And you looked down Bloomfield avenuei 

10 A Positively, yes. 
Q You didn't see the car when you looked up 

Bloomfield avenue, then? A I did. 
Q But that was when you got to the corner? 

A Sure, after passing the corner. 
Q But I am now asking you whether you saw 

it, whether you ·were looking up Bloomfield ave-
nue before you got to the corner. A How can 
I, when the building is here to keep me from it. 

Q We ll, does it? Look at it and see (hand-
ing photograph to witness) whether it does. A 

20 It does. 
Q You mean, then, you have to get three feet 

beyond the corner before you can see up Bloom-
field avenue f A You have got to get to the 
corner here before you can look up Bloomfield 
avenue. 

Q Not beyond the corner, though f A No, 
not beyond, going ,south. 

Q Then you looked up Bloomfield avenue. 
30 Where did you see this car? How far from the 

corner of 6th street? A Twenty-five feet from 
the corner, that is 6th street here. 

40 

Mr. Studer: Indicating the southwest 
corner. 

The Court: Right. 

Q How fast was it going then f A It was 
going at the rate of between thirty and thirty-
five miles an hour. 
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James Burl, cross. 

Q You were going at what speed when you 
saw him t A Between six and eight miles an 
hour, turning the corner. 

Q How far from the place where you came to-
gether with his car was he, that 1s, the plain-
tiff, at the time you saw him? A How far 
was hei 

Q From the place where you collided f A 
From the place where I collided f 

Q When you saw him f A Well-
Q Do you understand that? A I do not. 
Q Well, point out where your car and his 

car came together. A Not being able to give 
you the exact location, I will say here (indicat-
ing). 

Q Well, you can give me the exac t location. 
You· were there. A I was there-but still the 
map, and the exact outlay of the street is kind 
of-

Q (By the Court.) Gould you do it better on 
the map, Mr. Burl? A I could, sir. 

Q Point it out on the map, then. A (No 
response.) 

Q (By Mr. Kalisch.) Point it out on the 
map. 

The Court: Stand on that chair, if you 
need to, and take a pencil and mark where 
the cars were. 

Q (Continuing.) Do you unders tand the ques-
tion? When you first saw Carambas' car, now, 
where was it f 

1\!Ir. Studer: No, you want him to point it 
out on the map. 
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James Burl, cross. 

Q Point the colHsion out. Point out where 
you collided, on the map. A (Witness indi-
cates.) 

Q No, :rio. Point out where you collided. 

Mr. Studer: Show where you went, 1n 
the street, when you came together. 

The Court: The front part of your truck. 

A The front part of my truck was here (in-
dicating). 

The Court: Mark an X there. 
(Witness marks on the map.) 
The Court: Is that an X that the jury can 

see when they go into the jury room? It 
liooks pretty light, now. 

Q (By 11:r. Studer.) Here, get up. Le t him 
do it. You go ahead and do it, wherever it was 
that you came together. Make it big. A That 
is the front part of my truck. 

Q (By Mr. Kalis ,ch.) Now, then, how far 
away from that point that you have just in-
dicated, 1'Ir. Burl, was Carambas' car when you 
first saw it? A At the time? 

Q When you first ,saw it, when you saw it 
you said you looked up Bloomfield avenue and 
you saw his car coming down toward Newark. A 
Yes. 

Q How far was it when you first saw it from 
this point that you have just indicated? A 
From the point where I have just indicated it 
was twenty-five feet. 

Q That is when you first saw it? A That is 
when I first saw it. 

Q Now, you are sure of that? A Sure. 
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Q Where were you when you first saw it? A 
Where was I when I first saw it? 

Q How far from the point that you have in-
dicated? A Going back toward this corner, 
which you call the southwest corner, it was still 
three feet from th is corner there when I first 
saw it. 

Q You mean south or north of Bloomfield 
avenue? A South of Bloomfield avenue. 

Q You were three feet south of Bloomfield 
avenue when you first saw it? A Three feet 
from this mark here, going west, turning west off 
'Of North 6th street into Bloomfield avenue. 

Q Then it is north ? Which was it, north or 
south? A Which was what? 

_Q Were you north or south of the corner of 
North 6th street and Bloomfield avenue when you 
first saw this car? A I was three feet north 
of it. 

Q Then you were 1n Blnomfield avenue ? A 
Turning into Bloomfield avenue. 

Q · Where was the head of the truck? A The 
front of the truck? 

Q The head of the truck was three feet into 
Bloomfield avenue when you first saw it? A 
Yes, going maybe a few feet into Bloomfield 
avenue. 

Q Now, how far was it from this place here 
where you say th~ collision took · place ? A How 
far? 

Q Yes, you can measure it up, I suppose, with 
the ruler. 

The Court: Well, let him tell what it is, 
what he thinks it was. 
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A I will not be able to tell you in exact feet, 
but I would judge-in fact, you had better ask 
me that question again. I don't understand it. 

Q (By the Court.) How far were you from 
the point of the collision when you first saw the 
car 1 A From the point of the collision when I 

10 first saw the car1 

20 

30 

Q Yes. A I rolled about five feet. 
Q (By Mr. Kalisch.) Well, do you mean to 

say that when you first saw the car you were at 
a point ·only five feet from where you were 
,struck1 Did you travel fifteen feet from the 
point where you first saw the car until you 
were struck 1 A Between five and eight feet, the 
distance from the corner to the car tracks, be-
ca use I was rolling very slow and he was going 
at a very rapid rate of speed. 

Q You think that that is about five to eight 
feetf A Yes. 

Q Point to some object in the roo~ that you 
think is about as far as from the time you first 
saw him until the time you were struck1 A 
From here to the first bench. 

(The distance indicated by the witness 1s 
measured by a court officer.) 

By the Court. 

Q What part of the bench 1 A Take the 
back of the bench. 

Q From where you are sitting1 A No, 
from here (indicating the rail in front of the 
witness stand). 

The Court: How far is it 1 
Mr. Kalisch: That is 96 and 51 equals 

40 141 inches. 
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The Court : Twelve feet, less three inches. 
JYir. Kalisch: Yes, twelve feet . 

Q (By Mr. Kali sch.) During the time that 
you went f rom the point where you first saw 
him you did not increa1:le your speed 1 You 
slowed down, didn't you 1 A Slowed down. 

Q Yes. Now, what was your speed then? 
Did it become slower1 A It became slower. 

Q How slow 1 A Well, I should say between 
three and four miles an hour. 

Q Then you were going at a speed that you 
could stop within how many feet? A I was 
going at a speed that I could stop within a space 
of three or four feet. 

Q Now, I believe you said on your direct ex-
amination that you saw his car coming down, 
and you suspected that there would be some sort 
of a eollision, something might happen. When 
did you first get that in your mind 1 ,Vhen you 
saw him coming down Bloomfield avenue the 
first time? A Yes, twe nty-five or thirty feet 
from me, from the west corner, from North 6th 
street to the corner. 

Q A little louder. A From the up per corner, 
from twenty -five to thirty feet . 

Q Where was he then 1 In what part of the 
road 1 A He was in the e•astbound car track. 

Q Going toward Newark 1 A Going toward 
Newark. 

Q You weren't then on the eastbound car 
track? A I was just beginning to pull in. 

Q You were just coming out of this street ? A 
Yes, three feet from the corner there where the 
water tower is, turning west into Bloomfield 
avenue. 
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Q How far from the tr~ck would you say that 
street is? A I don't know-

Q No, how far from the track were you when 
you were three feet from the corner of Sixth 
street? A I couldn't say. 

Q Can you point out some object in the room 
10 that would indicate the distance? A From the 

car tra.ck? 

20 

Q From three feet north of North 6th street 
to the car tracks. That is the point you say you 
first saw him? A Yes. i 

Q From that point, what is the distance- to 
the car track that you say he was on? A I 
don't know. 

Q Can you point out some object that you say 
will represent the distance? A I cannot do it. 

Q Why not? A Because it has been a O'ood 
. . b 

while since I have been up there and it has kind 
of slipped my memory._ I might say it is three 
or four feet, or two feet, and yet still be off, not 
being able to bring it back to my memory; I 
wouldn't be able to say. 

Q You say you were three feet north of 
North 6th street and Bloomfield avenue when 
you first ·saw him f A Yes. 

30 Q You cannot tell how much further it is to 
the car tracks? A The car traekf 

Q Yes. A I haven't the lea ,st idea how wide 
Bloomfield avenue is. 

Q Can you not point out some object in the 
court room that would indicate that distance, 
from three feet north of North 6th street to the 
car tracks, just the same as you did before? A 
(No response.) 

Q You don't remember? A No. 
40 Q You have no idea? A No idea about what! 
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Q About the distance. A I have an idea 
about distance, yes. 

l\,fr. Studer: Well, give it to him your-
.self. 

The Court: That is what we want, your 
idea, Mr. Burl. 

Q Have you got any? A Yes. 

The Court: Well, how far is it ? 

Q If you know. Don' t guess. A I would 
say about nine feet. 

Q Now, you are laughing about this. I don't 
know whether this case-

Mr. Studer: I object. I don't think that 
was proper. I don't think that is fair. I-Ie 
said nine fee t . 

Mr. I{alisch : All right. 

Q You are sure that it is nine feet? A No, 
I am not sure. 

Q Would you say it would be more? A I 
wouldn't say it would be· more; I wouldn't say 
it would be less. 

Q That is your gue·ss? A Yes. 
Q What was it that you saw, when you saw 

this car for the first time ? That there was going 
to be a collision ? A The rate of speed he was 
going, and I had already shifted down to my 
third gear in turning the corner-

Q He kept coming? A He kept . coming, and 
I didn't know whether he was going to keep com-
ing, or whether he was going to stop. 

Q Why didn't you stop? A I had already 
had the right of way, because I had turned out 
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and was making my tur:ri into Bloomfield avenue, 
and he was twenty -five feet from the corner, giv-
ing him perfect time to stop. 

Q You thought that if there was going to be 
a collision there was to be one, and you had a big 
truck, and it didn't make much difference to you 1 

10 A I didn't do any thinking at all about it. 
Q But you could have stopped in four feet, 

you ,said? A Which I did, after the collision. 
Q You have just testified that when you saw 

this car on Bloomfield avenue, twenty-five feet 
away, and coming thirty miles an hour, that you 
thought then that there was going to be a col-
lision, and you were within nine feet, you have 
estimated, from the track, upon which he was 
driving, and you have said that you could have 

2 0 stopped within four feet, and you were going so 
slow, about eight miles an hour. Now, why did 
you go the balance of the nine feet, when you 
knew there would be a collision if you continued 
on? 

30 

40 

1'fr. Studer: I object. 
The Court : I didn't understand him to 

say that he knew there was going to be a 
collision. 

Mr. Kalisch: He said that that is ,vhat he 
thought would happen if this man was going 
thirty miles an hour and he continued to 
come, and at that time when he saw him he ' was coming down Bloomfield avenue, and he 
was nine feet from the track and this man 
was on the track, and he could stop his car 
within three or four feet . 

Mr. Studer: He further said he went on 
because he had his nose in the street, and 
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he had the right of way; now he is arguing 
the case, and I object to it. 

The Court: Objection sustained. If it i,s 
to be a hypothetical question you ha ve got 
to have more facts in it. This man did not 
say he expected a collision. H e said he was 
afraid of a collision and expected the man 1 o 
was going to stop, and, having the right of 
way, he didn't expect tho man was going to 
run in to him. 

1\1:r. Kalisch: I didn't hea r him say any 
such thing. My recolle ,ction is that the man 
was going at such a rate of speed, and he 
continued to go-

The Court: I think he ,said he feared a 
collision, but did not expect it, but if I am 
wrong, the jury will remember what he did 20 
say. 

Q You gave a signal on North 9th tre t 
when you reached First avenue , didn't you, A 
North 6th street. 

Q Or, North 6th street. A Yes. 
Q What did you do that for1 A It i" cu t -

mary, after you go up ],irst avenue, that i nl-
most an intersecting stre ·et, because it come ut 30 
into North 6th street and cro·sses it, and we 0 ·ive 
a signal bolo-,v First avenue, and you might as 
well keep on giving your signal until you get to 
Bloomfield, because there is not much distance 
between First avenue and Bloomfield avenue. 

Q You do it at all the crossings 1 A No, 
Slf. 

Mr. Studer: I object. 
The Court: I will allow it to stand. 40 
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Q Why did you do it just at these two streets 1 
What other ,streets did you do it at 1 A All in-
tersecting streets. 

Q _At · all intersecting s,treets you give a 
signal 1 A Yes. 

Q Then the car behind you gave a signal, 
10 too 1 

20 

Mr. Studer: I object. 

A I don't know anything about what the car 
behind me did. 

Mr. Kalisch: It is important, what signals 
this man heard. 

The Court: Objection sustained. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted a,s ground of appeal. 

Q Where do you work now, Mr. Burl? A 
In the trucking busines·s now. 

Q By yourself 1 A Yes. 
Q How long have you been in that business? 

A Two months. 
Q How long did you remain in the Bergida 

30 corporation after the accident1 A I don't 
exactly know whether it was two months or three 
months; something in the nature, now, of three 
or four months, something like that. 

40 

Q How long have you been there 1 A I 
have been there in the neighborhood of-before 
the accident f 

Q Yes. A Around six months, something 
like that, six or seven months. 

Q And did you go right in the trucking busi-
ness after you left Bergidas? A I did not. 
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Q Did you chauffeur for s1omehody1 A I 
did. 

Q Had numerous jobs before you went into 
the trucking business 1 A Since when 1 

Q Since you left Bergida. A No, only one. 
Q How long were you in that 1 A Over a 

year. 10 

lYir. Stu<ler: I think it is very far-fetched, 
your Honor. 

The Court: It is very far -fetched. 
Mr. I{alisch: Well, I do not argue the 

matter. 
Mr. Studeir: I will object to the question. 
The Court: I will let it stand, proceed. 

Q Was there any arc light on North 6th 
street and Bloomfield avenue1 A I think I do 
remember an arc light. 

Q Was it lit 1 A I think it wa·s. . . 
Q What time of the morning was 1t that this 

accident took place 1 A Between two and three 
o 'clo.ck. 

Q After the aocident occurred, what did you 
do 1 A After the accident occurred, I got down 
to see who was injured or what had happened, 
after he got out. He got out of the car himself 
and came down, and came around to the front of 
his car. 

Q Who got out 1 A Mr. Carambas. 
Q Was anyone with him 1 A Yes. 
Q Did you see him get out of the car or after 

he got out 1 A I saw him get out of the car. 
Q Did anyone help him out 1 A No. 
Q Did anyone get the steering wheel away 

from him 1 A No. 
Q Did you see whether they did ? A I did. 
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Q Was the man covered-were there any 
blood stains around · about his body, face or 
clothes 1 A Yes. 

Q Wbat h~ppened to him afterwards 1 A I 
took his license number. 

Q No. Not what you did. vVhat happened 
10 to him 1 A What ha,ppened to him 1 

Q Y e,s. Where did he go 1 A Where did he 
go1 

Q Yes. You must have seen what happened 
to him, what occurred to him. 

The Court: (Addressing the witness.) Do 
not repeat the questions. 

Q Did you see a police officer come 1 A I 
20 did. 

Q Did you see the ambulance come 1 A No. 
Q Do you know whether or not he was taken 

away in the ambulance 1 A Did I know whether 
he was taken a way in the ambulance there 1 

Q (By the Court.) Well, was he 1 A He was 
supposed to be; I don't know. 

Q (By Mr. Kalisch.) You were there! A 
I was up by where the a•ccident happened. The 
officers were clearing the way, the street, so it 

30 wouldn't block the traffic, and I followed up 
above the corner and waited. 

Q Did you get off the truck 1 A Yes. 
Q You say you saw the man get out of his 

car! A Yes. 
Q Then didn't you see the ambulance come1 

A Not ·when he came - when he left, I don't 
know when he left. I got his license numhe ·r and 
everything, and I pulled my truck up to the 
-corner an~ Mr. Bergida, my boss, and the officers 

40 were stra1ghtening things out there. 
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Q Did you give your licens e number t A 
Yes. 

Q Who did you give it to1 A Gave it to 
him. 

Q Then, where did you go, afterwards 1 Did 
you continue to drive your car and leave the 
scene of the accident, or what became of you f A 
After the accident f 

Q Yes. A After the accident I pulled up to 
about ten feet from where the accident happened, 
on the side of the street, and came back. 

Q What side of the street 1 A On the right 
side of Bloomfield avenue, going west. 

Q Were there any people gathered aro und 
there f A I remember the officers; I remember 
my helper and I remember 1\!Ir. Bcrgida and the 
driver, and I remember two or three people that 
were in the car with Mr. Carambas, also, after 
I came back. 

Q Was there anyione else besides that, I· 
me,an, any people that came to the scene of the 
accident before you lef t f A I don't remember. 

Q Was anyone in the car with you 1 A In 
my car f 

Q Yes, in your car. A Yes. 
Q How many! A One. 
Q What is his name f A William J\!l:eadows. 
Q When did you get your license! 

The Court: What license f 

Q (Continuing.) Tha t you say you showed 
Carambas or to the police officer, or whoever you 
showed it to. A I got my first license-

Q (By the Court.) No, he don't mean that 
one. He means the one you showed. A That is 
a duplicate. I am thinking, because I had lost 
my license up in New Y-ork state . 
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Q (By Mr. Kalis-ch.) When did you lose it f 
A I don't exactly know. 

Q When did you get itt A When did I get 
what7 

Q (By the Court.) The original. A Around 
the first of the year, whether January or Febru-

lO ary I don't know exactly; but no later than 
February. 

Q A New J e1rsey license 1 A New Jersey 
license. 

By Mr. Kalisch. 

Q You say you got it in January or Febru-
ary 1 A Yes. 

Q That is, the driver's license1 A A 
20 driver's license, yes. 

30 

Q Were you down to police headquarters 
after thatt 

Mr. Studer: I object to that as imma-
terial. 

Mr. Kalisch: What became of the man 
that was involved in the accident? 

The Court: What is the materialiity of 
·t GJ I . 

Mr. Kalisch: I want to show all of the cir-
cumstances surrounding this. 

T·he Court: We are not very much in-
tere.sted in what happened afterwards, are 
we 7 I don't know that it is material. I will 
allow it. 

(Exception to the defendant.) 

Q (By the Court.) Did you go to the Police 
4 0 station afterwards 1 A I did not. 

' 
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William Meadows, direct. 

Q (By Mr. Kalisch.) Are y,ou quite sure 
about that, that you didn't go to the police 
station after this accident 1 A I have answered 
you. I have told you I did not. 

Q You can answer me again. (No response.) 

The Court: Aren't you sure about it 1 1 o 

Q Are you sure about it 1 A Yes. 
Q Was that the first license that ~ou got, 

driver's license, in January, 19241 A No, sir. 
Q H.ad you had one before 1 A I had had a 

previous license. 
Q How manyf 

Mr. Studer: I object to that as imma-
terial. 20 

The Court: It might be material. He 
said on dire.ct examination that he had been 
driving nine or ten years. I will allow it. 

A You mean a New Jersey license 1 
Q Any kind. A My first license was in West 

Virginia. My New Jersey licenses began in 
1914. 

Q And you h.ave had one every year sincef A 
Every year. 

WILLIAM MEADOWS, sworn in beha lf of the 
defendant. 

Direct examination by Mr. Studer. 

Q You want to talk loud so we can all hear 

30 

you. A Y e,s. 40 
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I 

Q Did you work for the Bergida Company on 
July 28, 19241 A Yes, sir. 

Q Did you work for Bergida in July, 19241 A 
Yes, I did. 

Q What did you do for him then 1 A I was 
helper on the truck. 

Q You were helper on Burl's truck on the 
morning of this accident 1 A Yes, I was. 

Q Do you remember going over Nor th 6th 
street that morning~ A Yes. 

Q Yes1 A Sure. 
Q Were there any lights on your truckt A 

Yes, there were. 
Q How manyt A Two. 
Q Any tail light? A Yes; we had a tail 

light and all, three lights in all. 
Q Do you remember going to Bloomfield 

avenue? A Yes, I do. 
Q Were you on North 6th street? A Yes, 

we were. 
Q Do you remember coming to First avenue 

on North 6th street 1 A Yes. 
Q Which side of North 6th street was your 

truck on as you came t o First avenue? A On 
the right-hand side. 

Q Do you know whether or not there was 
any whistle or horn on your truck? A Yes, 
there was. 

Q What was it1 A Sure, it was a whistle. 
I just disremember what kind it was-the name. 

Q I don't care about the name. What kind 
of a noise did it make? Did it make a noise? A 
Yes, sure, it did. 

Q Did it whistle? A Sure, it did. 
Q Did he whistle as he came to First street or 

First avenue 1 A Y,es, sir; ,started in to whistle 
40 before he came into First avenue. 
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William Meadows, direct. • 

Q Do you remember, as he approached Bloom-
field avenue, as he went into First avenue on 
North 6th street, hearing him blow the whistle 1 
A Yes, he blew the whistle. 

Nir. Kalisch: I object. 

Q D:o you remember whether or no,t he blew 
his horn as he approached Bloomfield avenue, as 
he came out of North 6th street ? A Yes, I do. 

Q Do you remem ber a collision? A Yes. 
Q Do you remember where the collision took 

place 1 A Yes. 
Q Do you remember where in Bloomfield ave-

nue with reference to the car tracks was your 

10 

-car when the collision took place 1 Do you re-
member that there were car tracks in Bloomfield 20 
avenue? A Yes, I do. 

Q Do you remember whether or not your 
truck had gotten to the car track f 

Mr. Kalis ch : I object. I t is leading. 
The question was put to him whether he re-
membered where it took place. 

The Court: I will allow that . 
30 

Q Where, with reference to the car tracks in 
the street was your car rut the time of the col-
lision? A Yes, I remember. 

Q Where was it ? A Why, the front wheel 
was to the-I expect I could explain it much 
better-

By the Court. 

Q Why, the fron t wheel was where ? A Into 
the last track. 40 
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Q The last track 1 You mean the last track 
that you came to or the :first track th.at you came 
to from North 6th streeit 1 A The last one, at 
the time of the collision. 

Q The last rail, do you mean ? A Yes. 
Q How many rails are there there? A Four. 

By Mr. Studer. 

Q What part of the truck ,on which you were 
riding was in collision with. what part of the 
other truck 1 A I don't get you. I beg your 
pardon, sir. 

Q What part of your truck and what part of 
the other truck came together? A That other 
truck hit the front ,step near the middle of the 
cha,s.sis. 

The Court: On what side 1 

Q On which side 1 A On the left side. 
Q (By the Court.) On your left? A Yes. 

Cross examination by Mr. Kalisch. 

Q Did you see Caram bas' machine before the 
accident 1 A Yes, I did. 

Q Where were you when you saw it 1 A 
3o Well, we were into the car track when I seen it. 

Q Which car track 1 A The :first car track. 
Q The first rail or the :first track? A The 

first rail. 
Q That is when you first saw it 1 A Ye,s. 
Q Where was it then? A It seemed to me 

as if it was :fifteen or twenty feet away. 
Q Do you remember looking up Bloomfield 

avenue before that time? A Yes. 
Q Where were you when you first looked up 

40 Bloomfield avenue 1 A When I first started to 
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look up Bloomfield avenue was just as I was en-
tering onto Bloomfield avenue. 

Q How far from the place of the collision was 
the car then, Carambas' car1 A About twenty-
five feet. 

Q Are you sure of that ? A Yes. 
Q And that was when you were jus it entering 

into Bloomfield avenue from North 6th street 1 A 
Yes. 

Q How fast was that car going1 A I don't 
know just exactly how fast it was going. 

Q Was it going fast1 A It was going pre tty 
fast. 

Q How fast was it going 1 A I guess it was 
going about twenty-five or thirty mile,s; it 
seemed to me as if it was. 

·Q How fast were you going when you were 
coming out from North 6th street into Bloom-
field avenue 1 A About six or eigh t miles an 
hour. 

Q He was going about six times as fast as you 
were going 1 A Yes. 

Q And you saw hi~ about twenty-five feet 
away then from the place of collision 1 A Yes. 

Q What side of the truck were you sitting 
on 1 A The right side,. 

Q And t·he driver of the truck was on the 
left 1 Was it a left-hand drive 1 A Yes. 

Q Were you talking to the driver at all 1 A 
No, I was not. 

Q Was he talking to you 1 A No. 
Q Just sat looking out and didn't do any 

talking from the time you left, say, First avenue, 
and got into Bloomfield avenue 1 No words 
passed between you 1 A We didn't talk. He 
didn't never talk to me very much at any time. 
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Q He didn't do much talking? Now, when 
you say you were on this first track-I think you 
said. A Yes. 

Q You saw the car how many feet away? A 
I gues -s it was about twenty-five feet away when 
I saw him first. 

10 Q Did that car slow down as it came into 
Bloomfield avenue? A Yes, it did. 

Q What was your speed be.fore you started 
to slow down, as you came into Blno-mfield ave-
nue? A I guess it was about eight miles an 
hour. 

Q He slowed down still more when he came 
into Bloomfield avenue? A Yes. 

Q To what speed, about? A I don't know 
exactly, I guess it was going-it was about six 

20 miles an hour when he was making his turn. 
Q And he continued to do that until the time 

of the collision? A Yes, he was slowing down 
the car from the time-

Q So he was probably going less than six 
miles an hour at the time of the collision? A 
Oh, he was near -stopped at the time. 

Q Near stopped f A Yes, about two miles an 
hour, something like that. 

30 Q Do you drive a car f A Yes. 
Q And you were simply a helper there, 

though? A Yes, that is what I was, a helper. 
Q How long had you been employed with the 

Bergida concern? A I had been employed with 
them twelve months, then. 

Q Did you make these trips with Burl ? A 
Yes, I did. 

Q Every day? A Yes. 
Q Are you a friend of his , out side of being 

40 employed in the same place? A No, I was not. 

• 
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Q Are you working for Bergida now t A 
No, I doesn't work for Bergida. 

Q Who do you work for now t A I work 
for 11:r. Burl 

Q A driver ? A Yes. 
Q How long have you worked for him ? A 

I worked for him a'bout four months now. 
Q Now, after the collision, what did you do, 

get off your truck or stay on the t ru ck ? A I 
had gotten down off the truck. 

Q Did you see the injured man, the plain-
tiff here ? A Yes, I did. 

Q Did you see them taking him away? A 
No, I didn't see· them taking him away. 

Q Where did you go ? A I had to get the 
tools; they were sea ttered around there; and I 
was picking up the tools, wrenches and one thing 
and another. 

Q Whose tool s 1 A Ours. 
_Q How did they get-wh ere were they kept, 

these tools ? A It was a tool box on the step of 
the truck. 

Q On the step ? A Yes. 
Q Is that- A I t ·is right down on the run-

ning board. 
Q By the front st ep ? A Yes. 
Q Was that damaged ? A I t was torn off. 
Q What else was torn off ? A That was all. 
Q Wa ·s the wheel in any way marked ? A 

No. 
Q Wa ,s the step ? A Yes. 
Q· Wa s tha t damaged, too ? A Yes, it was 

kind of bent. 
Q Where, in the front or back ? A In the 

back, right at the end of it. 
Q Was the hood in any way damaged ? A 

No. 
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Q · And any marks on it1 A No. 
Q You collected ·these tools, together and put 

them back in the truck 1 A I put them in the 
truck. 

Q Then what did you do? A I got on the 
truck, after Mr. Burl had pulled about ten feet 

10 up the street. 
Q You got up on the truck? A Yes. 
Q Did you see the ambulance come? A No, 

I didn't. 
Q Can you tell me where the truck was im-

mediately after the collision? 

Mr. Studer: Which truck? • 

Q ( Corrtinuing.) Your truck, the one you 
2o were on? A No, I don't know exactly how you 

mean. At what time? 
Q Right after the collision. You say that 

your truck had almost stopped. That is what 
you testified to, that your truck had almost 
stopped at the time of the colli1sion. Now, where 
had it stopped with reference to the tra ,cks? A 
Well, it didn't roll over two or ,three feet after 
the eollision. 

Q Then he didn't eome to a stop until after 
30 the collision? A No. 

Q That is correct, is it? A Yes. 
Q Now, where did it come to a stop? A It 

came to a stop, I guess the front wheel was 1n 
the- last track. 

Q The front wheel was in the last tra ·ck? A 
Yes. 

Q Well, which one, the lef t or right wheel? A 
The right. 

Q Your right wheel was in the-on the last 
40 rail? A Yes, turned northwest. 
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Q How far was it nor th of North 6th street? 
A I don't know exactly how far; I disremember. 

Q I don't mean north, I mean west. I mean 
toward Bloomfield avenue, or toward Boonton. 
How far? A You mean how far was it away, 
the truck? 

Q How far was your truck, after the col- 10 
lision, west of N orth

1 

6th street? A I wasn't 
so far. 

Q How many feet? A I couldn't tell you. 
Q (By the Court.) Tell us, if you can, how 

far your car was, west of North 6th street after 
the collision? A I couldn't explain, I disre ,mem-
ber; it was quite a while ago and I cannot re-
member. 

Q Well, try to think. You say your car 
was moved ten feet after the collision, over to 20 
the right-hand side of Bloo.mfield avenue? A 
Yes. 

Q Where was that ? Was that above N-orth 
6th street ? A Yes, it was. 
· Q How much above ? A Ten feet. 

Q Does that · give you any idea where your 
truck was when the collision occurred, where it 
stopped after the collision ? A I guess it was 
·something like three or f.our . feet. 3 0 

Q Three or four fee t what? A From 6th 
street, at the time of the collision. 

Q Above 6th street or below it ? A Above it. 
Q How far is it from that rail there (indicat-

jng) to that corner where that man is sitting ? 
That corner there (indicating), would you say ? 
A Twenty feet. 

Q From this tack. Do you see that tack (in-
dicating)? A Yes. 

Q From that tack to that mark ? 40 
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l\!Ir. Studer: Which corneri 
The Court: Right where this man is; 

right there where he is putting his hand. 

A About twenty-one or twenty-two feet. 
Q It i,s twenty-four feet six inches. 

Mr. Studer: That is not bad. 
Mr. l{alisch : That is not bad. 

Q Meadows, after the accident, did you see 
how Mr. Caram bas got out of his truck f A 
Yes, I did. 

Q How did he get out 1 A He got out him-
self. 

Q Was he helped f A No, I didn't see any-
, body help him at all. 

Q Were you there ,vhen they took him 1 A 
Yes, I was. 

Q Was he bleeding 1 A He had scratches, 
or something on hi 1s face. 

Q Was there blood there 1 A Yes, there 
Wa ·S. 

30 CLIFFORD L. LANDMESSER, sworn in behalf 
of the defendant. 

Direct examination by Mr. Studer. 

Q Are you a surveyorf A Yes, sir. 
Q How long have you been a ,surveyorf A 

Twenty years. 
Q ,vhere do you workf A City of Newark. 
Q Did you, at my request, make a map show-

ing North 6th street to Bloomfield avenue, some-
40 time heretofore 1 A I did. 
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Clifford L. La ndmesser, direct. 

Q When was it you made it f A November 
6, 1925. 

Q Who did you make it with 1 A Mr. 
Bradner, my partner. 

Q You did make the measurements togetherf 
A I did. . 
· Q Did you make that map1 A I did. 

Q Go to the map-or if you can do it from 
your seat without going to the map- how wide 
was North 6th street at the time you made the 
map 1 A North 6th street from curb to curb1 

Q How wide is Bloomfie ld avenue, on the 
westerly side of North 6th streeti A Thirty-
nine and seven -tenths fee t from curb to curb . 

Q How wide is Bloomfield avenue at the east-
erly .side of North 6th street 1 A Thirty-nine 
and seven-tenths feet. 

Q What is the distance from the continuation 
of the building line on the southerly side of 
North 6th street, at the southeast corner of the 
southerly rail to the eastbound car tracks 1 I 
mean, from the inter•s.ection of th e two building 
lines to the southerly rail of the eas tbound car 
tracks 1 A I ·will have to scale it. 

Q Well, scale it. A Twenty-six fee t . 

10 

20 

Q How wide are the four t rolley tracks from 30 
the southerly to the northerly rail? A Four-
teen feet and six-ten ths. 

Q llow wide is the sidewalk on the southerly 
side, from the building line to the curb line, on 
the west side of North 6th •street and Bloomfield 
avenue f A Thirteen and four-tenths feet. 

Q How wide is the sidewalk on the easterly 
side of North 6th street-or, I 1nean, on the west-
erly ,side of North 6th street~ A Twelve feet 
and eight-tenths. 40 
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Q What is the distance from the building 
line of the curb on the westerly side of North 6th 
street 1 A Approximately twelve feet. There is 
no building there. 

Q What is there there? A There is a water 
tower in t•he center. 

10 Q What is the width of the sidewalk on the 
southerly side of Bloomfield avenue, below North 
6th street 1 A Thirteen feet, two and a half 
inche ,s. 

Q Are there buildings there 1 A No. 
Q, Is there a building on the southwest cor-

ner of North 6th street and Bloomfield avenue f 
A There is. 

-Q What is the distance from the southerly 
rail of the eastbound car track on Bloomfield 

20 avenue west of 6th street? A Twelve feet 
four inche·s or twelve feet and four -tenths. 

Q Is this map drawn to a scale? A Yes. 
Q Then it is possible, from any part of the 

map, to figure the distance of any other? A 
Yes. 

Q Did you make any note of the grade of the 
street? A On Blo·omfield avenue only. 6th 
•street is practically flat. 

30 Q How much of a grade is there on Bloom-
field avenue 1 A On Bloomfield avenue there is 
a descending grade of fully ten and a half inches 
in a hundred feet. 

Q That is, down hill from Newark to Bloom-
field 1 A Yes. 

Cross examination by Mr. Kalisch. 

Q Is there any grade on North 6th street? A 
4 0 Very slight. 
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Q In which direction ? A Run ning toward 
Bloomfield avenue. 

Mr. Studer: I offer the map and now it 
becomes P. 1. 

(lYiap marked Exhibi t P. 1.) 

LOUIS FRAYLER, ,sworn in behalf of th e de-
fendant. 

Dire ct examination by Mr. Studer. 

Q Can you talk loud 1 A Fairl y loud. 
Q What is your busi ness 1 A Chauffeu r . 
Q For ·whom? A A. Bergida, Inc. 
Q Did you work for th e compan y, in that 

capacity on Jul y 28, 1924? A I did. 
Q Were you driving a truck on North 6th 

street on that morning ? A Yes . 
Q Was there a truck belonging t o Bergida on 

North 6th street, driven by Bur H A Ther e 
was. 

Q vVas that truck behind you or ahe ad of 
you 1 A Ahead of me. 

Q Wha t kind of a truck did you drive ? A 
A Mack truck. 

Q Wlio was in the truck ? A Mr. Bergida 
was sitting alongside of me as a helper. 

Q Where did you start from ? A From 
·Sherman avenue and Peddie stree t , the ware-
house. 

Q Were you going nor th, over North 6th 
street? A I wa,s. 

Q How far 'behind the truck ahead of you, 
were you ? A About ten or twelve feet. 
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Louis Frayler, direct. 

Q As you approached First street or First 
avenue? A How far behind me? 

Q How behind were you? A About ten or 
twelve feet; in the neighborhood of that. 

Q Was your truck the same kind of a trueik 
as Burl was driving? A It was. 

Q That was what kind? A A Bull-dog Mack, 
seven and a half ton. 

Q Was it light or dark just before this acci-
dent occurred? A It was a clear night; it was 
around half-past two in the morning, between two 
and three; a clear night; the stars were out. 

Q Had you started from where you had 
started, at the same time as the Burl truck? A 
Yes. 

Q Whereabouts were you going~ A Sussex 
and IIamburg. 

20 Q Were you all bound on the same expedi-
tion? A We were. 

Q (By the Court.) With a heavy load 1 A 
Yes. 

Q Both trucks had? A Yes. 
Q (By Mr. Studer.) As you came to the in-

tersection of North 6th street and First avenue, 
do you know whether or not the truck that Burl 
was operating blew any whistle or sounded any 

30 horn? A I do. 

40 

Q What do you know about it. A I knew he 
sounded a warning whistle as he approached 
First avenue. 

Q As he was approaching Bloomfield avenue, 
what side of North 6th street was he driving 
on? A The right side. 

Q Was there a curb line there? A There 
was. 

Q I-low near the curb was he 1 A About five 
feet. 
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Q Do you know whether or not he blew any 
whistle • as he approached 1 A He did. He had 
blown his whi·stle from the time he had cro•ssed 
First avenue. 

Q Did yqu see a collision between his truck 
and ano ther truck, a Dodge truck, which was 
operated .by this man Carambas? A I did. 

Q Where did that collision ta ke place? A 
Directly on the rails. 

Q Which direction was Burl's truck headed 
when the collision occurred ? A Direc tly across 
North 6th street. 

Q The head of it was in what direction? 
North and south or ea·st and west~ A It was 
passing across Bloomfield avenue; I believe it 
is north. 

Q In which direc tion was Caram bas' truck 
headed at the time of the impac t? A The di-
rection of towards Newark, coming from Boon-
ton. 

Q Which part of the trucks came together? 
A The fron t end of Carambas' truck hi t the 
step on Burl's truck, between th e step and the 
sprocket. 

Q Where was Caram bas' truck when you first 
saw it ~ A About in the neighborhood of ten or 
fifteen feet from the corner. 

·Q ,Vnich corner? A It was my left-hand 
corner, the ·way I was driving, on n1y left-hand 
side. 

Q Where ' was Burl's truck then? A It was 
out on Bloomfield avenue and North 6th street. 

Q, I-Low near the southerly rail of the east-
bound track was Burl ',s truck, and where was 
this other truck ? A When I first saw him his 
front ,vheel was about to go on the first rail. I 
don't know whether it was ea·st or what it is. 
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Q That w'Ould be the southerly rail of the 
eastbound tracks. I think that is agreed. Was 
there any horn or whistle sounded by Carambas 
or signal,' as he appr ·oached? A There was not. 

Q Do you know whether there were lights on 
Burl's truck? A There were. 

10 Q Did the front part of Burl's truck collide 
with any part of Carambas' truck~ A It did 
not. 
· Q Wbat part of Carambas' truck collided 
with Burl's truck~ A It appe ,ared to me, from 
where I was, that it wa,s the front end. 

Q The front end of who-se truck t A Caram-
bas ', that collided, from the direction I was sit-
ting in. I was sitting at an angle. 

Q Diid you observe the speed -of Carambas' 
20 truck just before t1he impact 1 A I did. 

Q And when you first saw it, did you first 
observe its speed 1 A Yes. 

Q What speed did you observe, when you fir,st 
saw it? A About twenty-five or thirty miles an 
hour. 

Q Did he increase or decrease his speed? A 
He did neither. 

Q Did he alter his course? A He did not. 
Q Where was he when you first saw him? A 

30 On the -car rails. 

Cross examination by Mr. I{a.lisch. 

Q How long is this Mack truck that you were 
driving, frnm t1he head to the rearr A About 
twenty-two feet, or twenty-three feet, it is a 
little larger than the other one. 

Q· How wide i,s it? A About eight feet, I 
imagine, in the neighborhood of that. 

40 Q A left-hand drive 1 A Yes·. 
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Q Were there any other cars on this trip up 
to Sussex county f A There were four of us. 

Q What1 A There was four, but two had 
already pre ,ceded us in the direction of Bloom-
field, about, · well, I will say, twenty or :fifteen 
minutes a1head of us, something like that. 

Q But there were only two together at the 
time of this accident? A Yes, sir. 

Q And you followed this truck of Burl's 1 A 
Yes, sir. 

Q Did you keep directl y in back of him 0
/ A 

I did. 
Q You did11 't try to get ahead of him at all 0? 

A No. 
Q Or to one side of him ~ A No, sir. 
Q You were directly in back of him ? A Yes, 

sir. 
· Q You were directly in back of him up to the 

time of the accident, I mean, of course? A Yes, 
sir. 

Q Did you blow a whistle, too, as you ap-
proached First street? A I did. 

Q He blew the first whistle t A Yes. 
Q Then y,ou blew a whistle as you approached 

First street and Bloomfield avenue ? A Yes; to 
me it is an intermittent blast, because it i,s a com-
pres ·sion whistle. 

Q1 Did you do that at all intersections ? A We 
did. 

Q Every intersection that you came to 0/ A 
We did; we sound ,a signal, either of the whistle 
or the klaxon. 

Q Was there a top to this Mack trucld A 
To which part of it? 

Q Well to- A The body or the cabf 
Q To the hotly? A No top to the body, no, . 

SU. 

10 

20 

30 

40 



108 
Loitis Frayler, cross. 

Q Was there anything on the truck 1 A Yes, 
there was groceries on the truck. 

Q And what was it in, barrels or boxes 1 A 
N•o, it is in side racks; it is a rack body with a 
canvas top. 

Q That is what I me,an. A I thought you 
10 meant whether it was a closed-in body. 

Q Nio. There was a canvas top to the body f 
A Yes. 

Q Then, in front of the truck where the 
driver sits, what is there there 1 A There is a 
cab there. 

Q That is stationed pretty high, is it, the 
,seat? A The seat is high, yes. . 

Q And the sea:t of the truck is-what is there 
between the seat of the truck and the floor of 

20 the truck in the front where the driver sits? A 
Why, there is a separate cab altogether dif-
ferent from the body of the truck, the cab is 
mounted separate. The body is build in back 
of the cab. 

Q Was the truck pretty well filled up 1 What 
were you going up to Sussex County for? A 
We were carting groceries for the A. & P. 

Q Pretty good load ? A About seven or 
3 0 seven and a half tons. 

Q Were they barrels or boxes or both? A 
No ; they were the ordinary run of groceries, the 
way they made up. · 

Q Ordinary boxes? A Some was bags; 
they don't handle no barrels ; some was bags. 

Q Bags? A Yes. 
Q How were they placed in the truck? A 

All set in tiers. 
Q Did they run to the top or half way? A 

4o No, they don't go-I wouldn't say to the top; 
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they were; I should say, about three-quarters of 
the way up. 

Q Your truck was the same way? A Yes. 
Q Where did you get this truck? A Which 

truck? 
Q ':rhe truck you were driving? I believe you 

said you were driving one of the trucks. A 
Sherman avenue and Peddie street. 

Q Is that the garage where they keep these 
trucks? A That is the garage, yes, sir. 

Q Had Burl's truck-had that started out, 
or were they ready to start out when you got on 
that truck ? A No; they were waiting for me. 

Q Where did you come from ? A From 
home. 

Q When you went in the garage did you see 
Burl's truck in there? A Yes, I did. 

Q When you went into the garage did you 
see Burl's truck in there ? A Yes, I did. 

Q In there ? A No, it was waiting outside 
f.or me. 

Q Outside on the curb 1 A Well, outside, the 
space that they have there when we stand in 
front of the warehouse . 

Q Then you got on your truck 1 A Yes, sir. 
Q And started out of the g,arage, and went 

along in back of them all the ,vay over to Bloom-
field avenue ? A I did. 

Q The truck had already be·en loaded ? A 
Yes, sir. 

Q Y•our speed was ten or twelve miles an hour 
all the way up to Bloomfield avenue? A In 
the neighborhood of that. Sometimes slower. 

Q N·ow, you say that thjs impact took place 
on the trolley tr ·a•cks? A It did. 

Q You saw it? A I did. 
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Q Did you see just what part of the truck 
ahead of you and what part of Caram has' car 
came together? A Yes. 

Q You saw it, when it happened? A Yes. 
Q You are positive about that? A Yes, sir. 
Q "'\Vhere did you first see Cara .mhas' car? A 

10 When I was behind their truck, as it started out 
on Bloo~field ,avenue and there is a s·ort of-
goes on a sort of an angle, and as I got to 
where the building was, ·on my left, I looked up 
Bloomfield avenue, and there is a telegraph pole 
there, and I believe between that and the house ' 

20 

that building, rather, I looked up Bloomfield 
avenue, and that is where I first saw Ca~ambas' 
truck. 

Q Where 
6th street 1 
would say-

was that 1 How far ahove N ortli 
A From where I was sitting, I 

Q Not from where you were sitting. A Tlie 
place where I saw him, then. 

Q No, no. I-low far was it from the place of 
the collision at the time you saw him? A 
From the place of the collision? 

Q Yes. A Around thirty-two or thirty --
three feet. 

Q How far into Bloomfield avenue were you 
30 then 1 A I wasn't into Bloomfield avenue at all. 

Q You were at the corner '? A I was not at 
the corner. 

Q Isn't there a building there at the Jeft-liand 
·side of the corner 1 A There is, but if you are 
·on this side of Bloomfield . avenue, about ten 
feet, you can observe by looking around the 
•corner and see anything coming down, if it 
is out in the car rails. 

Q I-low m1any feet in, do you say 0? A Ju 
40 the neighborhood of about ten feet, I imagine. 
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Q How far up can you look, when you are 
ten feet in on North 6th street ? How far in 
Bloomfie1d avenue can you loold A Say about 
twenty-five feet from the corner. 

Q But you weren't at the corner 1 A No, 
sir; from the corner on my left, I can observe 
about twenty-five feet up Bloomfield avenu e, in 
the position the car rails are located. 

Q But you have jus t said that when you saw 
the car you had not yet got to the corner ? A 
I had not yet got to the corner, but you asked 
me how far I was from the corner. 

Q I know that, but before that you said Lliut 
wheu you saw Caram bas' car you were not yet to 
the corner, that you were thirty-two feet from the 
point of the collision. A Right. 

Q But you say now the distance tha t you 
could see up Bloomfield avenue from tlie corner 
was twenty-five feet ? A But the impac t was 
not on the corner. 

Q I didn't say that it was, Lut I want you to 
explain how it was that you could ~ee thirty-two 
feet up Bloomfield avenue when you were not at 
the corner. You now say that you could see 
a·bout twen ty-five feet up Bloomfield avenue when 
you were not at ·the corner ? A About th at, I 
say. I wouldn't say exactly. 

Q Well, which was it 1 A I wouldn't say 
exactly. I wouldn't say that it was twent y-five 
or thirty-five, but I say about; I am not judging 
the distance, .so far as that goes; I am jus t giving 
you my opinion, of what I say it was. 

Q Well, now, when you were ten feet h1 North 
6th street you can see about thirty-two feet, ac-
cording to what you have already said ? A 
Something in that neighborhood , not direc tly on 
the curb line of Bloomfield avenue, but in the 
position that the trolley rails are located. 
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Q When you got to the corner where was 
Caram bas' ,oor1 A I didn't get to the corner, 
the cqlHsion was just about when I was about 
three feet, I will say, this side of the corner. 

Q Y-ou were three feet in North 6th street? 
A In N orbh 6th street. 

10 Q And you followed Burl's truck? A Yes. 
Q When he got to the corner, did his truck 

turn •or did it go st 1raight? A It didn't appear 
to me as if it turned at all. 

Q Didn't he turn at all-didn't make any 
turn . into Bloomfield avenue? A There is no 
ne,ce,ssi ty to make ,a turn. 

Q I am not asking what is necessary, I am 
just asking what you saw. A I am just trying 
to explain to you. 

20 Q Don't tell me what is necessary. A It 
came out of North 6th street. 

Q Did he continue on into Bloomfield ave-
nue? A Yes. 

Q How far over did he get before the col-
lision? A He got about the second trolley 
rail. 

Q With the front w1heels ? A Yes. 
Q He had not yet made ra turn 7 A No ; his 

wheels had not made a turn ; they were inclined 
3 0 at a small angle ; I wouldn't 1say that a turn was 

made; just an angle there, because there is a 
wide swing that you can make. 

Q Did you see the wheels 7 A What do you 
mean? 

Q From where you sa.t 7 A Yes, I could see 
the front wheels from where I sat. 

Q You could see tihem? A Y e-s. 
Q Were you looking at it? A I wasn't 

looking at the front wheels, I was looking at the 
40 truck. · 
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Q You say tha 1t the f r·ont wheels had made a 
small turn at the corner, an angle w:as made, 
and you say you could see that. A From ob-
serving, as I drove along, whether the man was 
going to turn in. 

Q You were not directly in back of him 7 A 
Not directly, or I couldn' t see what the man was 
going t o do. 

Q Didn 't you say tha t you followed r ight in 
back of him, and you didn't turn to the lef t and 
didn't try to get along side of him, tha t you rode 
in back of him 7 A Yes, I did. 

Q Is that correc t 7 A That is corre ct, from 
the position I sat in I could see out on the side of 
him. 

Q Could you see the front wheels of th is 
truck that waJS ahead o.f you? A Yes, sir. 

Q Did y,ou have to look out to th e side t o 
,see them, in that position 7 A I always drive in 
that posit ion. 

Q That is the way you drive 7 A Yes. 
Q You always drive that way ? A Yes, sir. 
Q Lean out of the side of the car ? A I 

don't have to lean out. 
Q I mean, look out of the side of th e car ? A 

Yes. 
Q With your body that way ? A No, not 

with my body this way; I am r esting up aga inst 
the side of the cab. 

Q Of course you cannot see through his car ? 
A No, I cannot ,see throug:h his car, but I can 
see alongside of his car. 

Q Now, you say this ear of Caramhas' was 
going a:hout thirty miles an hour ? A Some-
where in the neighho-rhood of that. 

Q When you firs t saw it ? A Yes. 
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Louis Frayler, cross. 

Q D·o you say it eontinued to go that fast? A 
It appeared to me-

Q What did ·you say, whether the car ahead 
of you, Burl's ear, continued to go at the speed 
it was going? A It slowed down a little bit. 
I couldn't just say why it ,slowed down. 

Q Where did it ·start to slow down? · A 
Right about at near the corner was where it ap-
peared to me it would be. 

Q Which corner? A T·he corner of North 
6th street and Bloomfield avenue. 

Q You mean this eorner here (indicating)? 
A Yes, about that. 

Mr. Kalisch : What do you call that f 
The Court: The southwest. 

Q Just as he got to the southwest corner? A 
He had started out there to slow down. 

Q Did you go a-cross Bloomfield avenue, 
straight acr ,oss? A Yes. 

Q Straight, this way (indicating)? A No. 
Q Well, tell us which way he was going? A 

At sort of ian angle, like about in the street 
there ; he was started over like th-at (indicating). 

Q With wihat part of his ear? A At the time 
of the impaet? 

Q Yes. A His front wheels was about on 
this (indicating) rail. 

Q Which rail? A This rail here. 
Q That i,s the last rail, we will call it? A 

Yes. 
Q· Where was the tail-end of his car? A T<he 

tail"'end was, I will say, somewhere in the neigh-
borhood of over there (indicating); · I don't kno-\v 

40 just how far it 1s. 
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Q You say it is over the southerly rail? · A 
Yes. 

Q Do you work for the Bergida Company 
yet? A I do. 

Q What sort of -a brake did you have · on 
there? You have an emergency of course? A 
Yes. 

Mr. Studer: I object to what he had. 
The Court: Objection sustained. 

Q D,o you know whether this first car had an 
emergency brake on or not? A I do. 

Q And a foot brake? A He did. 
Q Now, then, did you see any arc-light? A 

I did. 
. Q Was it lighted up? A It was. 

Q Did you get out of your car after this hap-
pened? A I did. 

Q Did you see this man Caramba.s? A I did. 
Q Where did you see him? A He was get-

ting out of the Dodge eommercial car. 
Q Was anyone with him? A At t·he time he 

was get.ting out of the car? 
Q Yes. A No, there was two men on the 

street that had preceded him out of t1he car. 
Q Did you go up to him at all? A Yes. 
Q What was his -condition? A He was bleed-

ing; I don't know whether it was his head or 
face, but he was holding his hand up over his 
face in that (indicating) position; he was covered 
with blood there. You couldn't just see what it 
was. 

Q Who did you see standing around there be-
sides Mr. Carambas, and the two people that 
were standing there when you got off . the car? 

10 
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A There were two other young men, I believe, 40 
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there, had got out of the back of the car or some-
thing. They came over from t,hat directi,on, as 
though they came from the car, and there was 
one other man there. I believe they said he 
worked for the telephone company. 

Mr. Studer: I objeet. 

Q Did you see the police officer? A There 
was three of them. 

Q Three of them when you got there, or after-
wards? A Afterwards. 

Q Hiow long afterwards? A I would say 
two or three minutes, so,mething like that. 

Q Did he move the car? A I don't recall. 
Q Were they moved before the police got 

20 there? A They were not. 
Q They were in the same position they were 

at the time of the accident when the policemen 
were there? A Yes, sir; they were, yes. 

ARMIN BERGIDA, sworn in behalf of the de-
fendant. 

30 Direct exaniination by Mr. Studer. 

Q You live in Newark? A Brooklyn. 
Q Are you the president of the A. Bergida 

Corporation, which is the defendant in this case 1 
A Yes, sir. 

Q Did you own a Mack truck on July 28, 
1924? A Y e·s. 

Q Were you riding in a Mack truck car, which 
was driving behind a Mack truck, which was 

40 driven by your chauffeur Burl? A Yes. 
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Q Were you on North 6th street with that 
car? A Yes. 

Q Was Burl just behind you, on that truck on 
w;hich you were driving? A Yes. 

Q How far behind the truck ·on which you 
were driving was the one that Burl was driving, 
as you approached North 6th street? A About 
twenty or twenty-two or twenty-five feet; I 
couldn't say. 

Q Then you were behind him? A Yes, be-
hind him. 

Q Do you remember whether there was any 
horn •on that truck? A There was a whistle. 

Q Was there a whistle on the truck Bur 1 
was driving? A Yes. 

Q Did you hear any whistle from the truck 
driven by Burl as he approached North 6th street 
· and Bloomfield avenue? A Yes. 

Q Did you hear any whistle from Burl's truck 
as you approaehed Bloomfield avenue and North 
6th street? A I did. 

Q Did you see an accident? A I saw an 
accident when the two trucks came together. 

Q How long · before Carambas' truck collided 
with your truck did you see Caram bas' truck? A 
Well, I saw him about-I couldn't say exactly; 
between thirty and thirty-five feet, on Bloom-
field a venue. 

Q Where were you when you saw him? A I 
was behind the O'ther truck, about ten or twelve 
feet, some fifteen feet, something like that. 

Q Where was your truck at the time of the 
collision with reference to the four trolley rails? 
A Well, I was maybe, ahout ten feet. 

Q No, when I say your truck, I confuse you. 
I mean Burl's truck. Where was Burl's truek 
with reference to the four trolley rails at the 

10 
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time of the collision t A When we eame there, 
when the collision was together, the front wheels 
was on the east side of Bloomfield avenue, on 
the track, a_nd the rear was on this (indicating) 
side of the track. 

Q That is, the southerly side f A Yes. 
1 o When you are coming out £ rom North 6th street 

the first track was the rear wheel, and the other 
,side was the front wheel there. 

Q Did you get down out of your truck after 
the collision f A Yes, we stopped and went 
down. 

Q What part of Carambas' truck collided 
with what part of the • truck Burl was drivingf 
A After the radiator had gone by the step has 
to go by. 

2 0 Q Of which truck 1 A On my truck. He 
drove-he hit that step. 

Q With ·what part of his car f A With the 
front, the front of his car hit Burl's sprocket. 

Q T,ha t W'as the end of the car 1 A That is 
the rear end, the sprocket is on the front; he just 
hit in the middle. 

Q He hit on the left side1 'A On the left 
side. 

30 Q Did you wait until the police carnet A 

40 

Yes, :sir. 
Q Did you see Carambas after the accident 1 

A I ·saw him on the street. 
Q Was he bleedingf A Yes, sir. 
Q Have you that truck yet which Burl was 

then drivingf A Yes, ,sir. 
Q Do you know whether at that time that 

truck had a governor on it f A Yes. 
Q To what speed was it governed f A Fif-

teen. 
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Q Was it working that day, do you know 1 A 
Always did. 

Q Have you that truck yet-I think you said 
you had. A Yes, sir. 

Q Have H1ere been any repairs made to that 
truck1 A No, :sir. 

Q From the time of the accident until some 
time in November, when some photographs were 
made of itf A No, sir. 

Q Are you familiar with the fact- that two 
photographs were taken of that truckf A Yes, 
s1r. 

Q You know there were 1 A Yes, sir. 
Q I show you a photograph which has been 

m1arked D. 7 for identifica;tion and ask you if that 
is a photograph of your truck, and when I say 
your truck I mean the truck Burl was driving at 
·the time ,of the accident. A Yes, sir; that 1s 
one of my trucks. 

Q Is that the truck Burl was drivingf A 
Yes, sir. 

Q Does the way that truck is represented in 
the photograph-no-does that truck look, in that 
pihotograph, as it looked af ter the aecident on 
July 28, 1924 f A Yes, sir. 

Mr. Studer: I offer the picture. 

Cross exam.ina.tion, by Mr. Kalisch. 

Q Who took the photographs 1 A The photo-
graph man. 

Q Were you there f A Yes, sir. 
Q Where was it taken f A Right at Sher-

man avenue. 
Q Sherman avenue f A Yes, sir. 
Q When was it taken f A Some time in No-

vember. 
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Q Who wa:s the man who took it? A I 
couldn't tell you. 

Q W,as there more than one truck there? A 
No, sir. · 

Q Was there more than one picture taken? 
A I guess two of them. 

10 Q Two trucks? A N,o; two pictures. 
Q Wm.at, of the same truck? A Of the same 

truck. 
Q Who pointed out the truck? A Nobody 

pointed out the truck. 
Q Who was there to point out which truck? 

A Oh, the man came down and asked for Ber-
gida. 

Q Were you ,there? A Yes, sir ; in the ware-
house. We was waiting to load up, and I came 

20 over with. the truck, and he took the pictures 
then. 

30 

40 

Q How many trucks were there there when 
this picture was taken? A Only one truck. 

Q Well, this driver that is, Burl, said there 
were four Mack trucks. A Where? 

Q On July 28, 1924, two of ·which had pro-
ceeded him up to Sussex County. A That 1s 
true. 

Q Were they there then? A No, sir. 
Q Only this truck? A Only one truck, be-

ca use he was asked to speak for that truck, how 
the accident happened. 

Q Where were the other trucks? 

Mr. Studer: I object. 
The Court: I will allow it. 
Defendant's counsel prays an exception 

to this ruling of the Court. 
Exception noted as ground of appeal. 
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A If you want to know where that truck is, 
you can find sometimes twenty trucks there. 

Q Don't argue. A I am not arguing. 
Q (By the Court.) Were trucks there dur-

ing the time the photographer came to take this 
picture? A That truck was there. 

Q Were there any other trucks there? A 1 o 
In the warehouse, not out in the street. 

Q They were in the warehouse? A In the 
warehouse. 

Q (By Mr. Kalisch.) Was this truck in the 
warehouse? A Yes. 

Q Who drove it out? 

l\.'Ir. Studer: I o'bject to that as unma-
teri ,al. 

The Court: I will allow it. 

Q Who drove it out? A The chauffeur. 

Mr. Studer: I object. 
The Court: Objection overruled. 
Defendant's counsel prays an e:x:ception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q What chauffeur? A I think Clark is his 
name. 

Q Who went in with him to get the truck? A 
Myself. 

Q You went in? A Yes. 
Q You told him to take out this truck to have 

a picture taken? A I didn't tell him that. 
Q You told him to take the truck out. A 

After he was loaded, wihen the photographer was 
waiting ,outside, we went out and he took the 
picture. 

(Photograph marked Exhibit D. 7.) 
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By Mr. Stu,der. 

Q I show you the photograph ·marked D. 6 
£or identification and ask you if that i,s a picture 
of the same truck which was involved in this 
aocident on July 28, 1924 f A Yes. 

Q Was this picture taken at the ,same time a,s 
l O the other picture, regarding which we have just 

had testimonyt A · At the same time. 

By Mr. Kalisch. 

Q Are all these Mack trucks the same looking 
kind •Of trucks 1 

The Court: What are you exam1n1ng on 
nowt 

Mr. Kalisch: A·s to t,he admis ,sion of the 
20 pictures. 

A Now, there is a difference, but not very much. 
Now, what I have got, I have got four speeds. 
There is on the old ones, three speeds; but there 
is not much difference. If you give me the 
picture I will show you what there is t•o it. On 
the radiator I don't think-you got the radiator, 
didn't you 1 Now, here (indicating) you see, this 

30 radiator here (indicating). 
Q Yes. A Now, on the old ones, they haven't 

got these radiators, you only got like a -cross iron, 
that is all. 

Q How many of the old ones-
Q (By Mr. Studer.) Have you got any old 

ones t A No, sir. 
Q- ( By Mr. K,alisch.) How many are there 

like this t A I couldn't tell you. I just know 
what I own. 

Q That is what I asked you. How many did 
4 O you own t A Trucks lilrn this 1 Three. 
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Q You had three at the time this' picture was 
taken 1 A I had three, yes, hut only this one 
was out. 

(Photograph marked Exhibit D. 6.) 

The Court thereupon took a recess from 
1 to 2 P. M. 

AFTER RECESS. 

ARMIN BERGIDA, resumes the stand in be-
half of the defendant. 

Cross examination (continued) by Mr. Kalis ,ch. 

10 

· Q Mr. Bergida, I show you a picture marked 20 

Exhibit D. 7 and ask you to tell me what this 
white appearance of the step there is. What is 
thatt A That I couldn't tell you, what it is. 
If you want me, I shall answer you. 

Q Well, explain it, that is all. A A tool box 
come:s to this end. · 

Q From wh.eret A From about there (in-
dicating). 

Q You say, '' from here,'' the • jury doesn't 3 O 
know what that means. A I couldn't just ex-
actly ,measure the tool box. 

Q I don't want you to do that. You say 
that tool box was on the ·step 1 A Yes. 

Q You don't know just where 1 A Yes, I do. 
Q Point out where. A The end of this tool 

box comes to here (indicating). 
Q The end ,of the tool box co·mes to the end 

of the step1 40 
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Mr. Studer: Pointing to the right end of 
the step as you look out from the front. 

1'Ir. K:alis-ch: Of the left-hand side of the 
truckf 

Mr. Studer: Yes. 

10 Q Where does the tool box begin t A About 
around here (indicating). 

Mr. Kalis.ch: Pointing to the middle of 
the step. 

The Witness: No, not the middle of the 
-step. 

Q Vv ell, near the middle? A Well, I cannot 
say just exactly what it is. 

20 Q! Near the middle of the step? A Near 
the middle of the step. 

Q Now, Mr. Bcrgida, I believe you testified 
that you were in the second truck? A Yes. 

Q And that when the collision took place the 
truck that you were on was on the corner of 
6tib. street and Bloomfield avenue? A Which 
truck1 

Q The truck that you were on. A It was not 
on Bloomfield avenue, it was on North 6th street. 

30 Q How far in 1 A Well, I wouldn't say ex-
actly; maybe two, maybe fifteen, maybe ten feet; 
I couldn't ·say exactly how mueh. 

Q Then you s1ay you . saw the truck ahead 
of you, that is the one that Burl was operating-
you saw that truck go into Bloomfield avenue? 
A Yes. 

Q From 6th street? A Yes. 
Q Where was the truck when the collision 

took place? The front of the truck? A On 
40 the other side. There are four tracks. 
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Q Yes. A Pa ·st tihe third traek. 
Q There are only two tracks. There are four 

rails? A There are four rails. 
Q The two tracks 1 A It is past the third 

rail. 
Q How far past had it got 1 A It couldn't 

be a lot, because there is only about three feet 10 
or three and a half feet between the rails. Maybe 
one foot, maybe two feet, I couldn't tell you that. 

Q Which rail was the truck on, or was it be-
tween the rails? A The front wheels? 

Q Yes. A It was between the rails. 
Q Where was the front truck, that is, Burl's 

truck, with reference to North 6th street, when 
the ,collision took place 1 A It didn't move until 
the collision took place. At the same place where 
·the track was. 

Q I know that, but where was it with refer-
ence to N ortih 6th street? A The rear end was 
on this side of the track. 

Q Which ,sidet A Toward Newark. 
Q You mean the tracks that go to Newark? 

A Yes. 
Q It was on the tracks that go to Newark? A 

Yes. 
Q And the front wheels were on the tracks 

that go to Bloomfield 1 A To Bloomfield. 
Q And how far above North 6th street or 

below N,orth 6th street was it? A What 1 
Q The truck. A It couldn't be below or 

further up. 
Q Where was it? A It was right in the 

middle of the rails. 
Q But I mean with reference to North 6th 

,street, where was it? A I couldn't tell you 
that. 
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Q Oh, don't you know whether the front of 
the truck was above North 6th street or at North 
6tih street? A Well, North 6th street runs up 
the other side of the tracks also. 

Q Well? A So long as I can explain, that 
the fr ·ont wheels was there, rolling over, that is 

10 all there is to it. 

Mr. Kalisch: All right. 

By the Court. 

Q No, he i,s asking you. North 6th street 
erosses Bloomfield avenue, doesn't it? A Yes. 

Q He is asking you whether, after the truck 
ihad crossed North 6th street, whether it was on 
Bloomfield avenue, above or below North 6th 

20 ;street. 

30 

Mr. Kalis ,ch: I don't believe he under-
stands. 

The Court: That is what you asked. 
Mr. Kaliseh: Yes, that is what I wiant to 

know-at the time of the impact. 

Q (Continuing) Do you understand that 
map? A I don't think so. If you ask me once 
more, I guess I can-I will explain this on the 
map. 

By Mr. Kalisch. 

Q I say, where was the truck that was ahead 
of you 7 That is, the truck that was in the col-
lision? A Y e•s. 

Q· Where was that truck with reference to 
North 6th street 7 Was it above or below North 
6th street, or about at the intersection. Now, 

40 
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do you understand that question 7 If you don't 
I will use the map. A Now, the truck was going 
on North 6th street. Tihe rear end was, the wheel 
was on this side (indicating) . 

Q That don't mean anything-'' This side.'' 
A Well, that is what it is. I couldn't explain 
any different. 

Q See if you cannot understand this map. A 
All right, I will see. Maybe I may. 

Q This (indicating) is Bloomfield avenue 
where you see these tracks 7 A Yes. 

Q To this way is Bloomfield and Boonton 7 A 
Yes. 

Q This (indicating) way is toward Newarkf 
A Yes. 

Q Now, that truck, the truck ahead of you, 
. was first in North 6th street 7 A Yes. 

Q And came toward Bloomfield avenue 7 A 
Yes. 

Q N.ow, point out where that truck was when 
the collision took place, the truck ahead of you. 
A About around here (indicating). 

Q (By the Court.) Where were the front 
wheels 7 A Right here (indicating). 

20 

Q (By Mr. Kalisch.) So that it was right op-
posite this (indicating) corner, that would be 7 A 30 ' . Tihe right-hand corner. 

Q The right-hand corner. So that he went 
straight across here (indioating) 7 A Yes. 

Q He didn't turn up? A Not-he went 
straight up. 

Q Was his wheel turningf Was it right up 
toward the curb 7 A When we came over 7 

Mr. Studer: I object. He has not said it 
was up toward the curb. 40 
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T1ie Court: He asked him if it was 
straight or wa,s it up toward the ·curb. 

The Witness: When I came there, and 
the collision was, and I oame out of our 
truck, the wheel was turned to the left. 

10 Q That is, the front wheel 7 A Yes. 
Q And the front wheel was on the track run-

ning · toward Newark 7 A N'O, no. 
Q I mean, toward Bloomfield- A Yes. 
Q And it was turned up toward Bloomfield 7 

A Yes. 
Q And the rear of your truck was not yet on 

this track, the trolley t rack that runs to Newark ? 
Wasn't yet on there f A No ; it was between 
the two tracks. 

Q Well, I mean part of your truck W'a,s not -
2 O A Right around here (indicating). I showed 

you that truck before. 
·Q That is, the rear end of the truck 7 A The 

rear end of the truck. 
Q It had not yet gotten on the Newark-bound 

trackf A No. 
Q Where did you first see Caram bas' car 7 A 

I saw him on Bloomfield avenue. 
Q I know, but where were you when you first 

30 saw it 7 A I was .around about from twenty to 
twenty-five feet, maybe more, maybe less, on 
North 6th street, from Bloomfield avenue. 

Q Twenty -five feet in N,orth 6th street from 
Bloomfield avenue f A Yes. 

Q Where did you see it f A On Bloomfield 
avenue. 

Q How far from North 6th street 7 A That 
is what I just said. 

Q How far from North 6th street f A I just 

40 told you that. 
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Q N.o, you told me where you were. A Yes. 
Q I asked you wher e Carambas' car was 

when you first saw it ? A Maybe it was twenty -
five; ma ybe th ir ty; maybe les·s or more; I 
couldn't say that exactly. 

B y the Court . 
Q1 Where 7 A On Bloomfield avenue. 
Q From where you weref A No, from the 

truck, bu t my t ru ck was coming in- I mean, not 
mine but Gene Burl's. 

Q And it was coming pretty fast, you say f 
A Whose1 

Q Caram bas' car f A I couldn't say exactly 
what it was coming; more than twenty-five, any-
way. 

Q1 You were coming how f as,t f A Not more 
than maybe six or may be seven, something like 
that. 

Q You were sitti ng next to th is man Fra.yler 
-is that his name f A Yes. 

Q On the right -hand side f A Yes. 

RAYMOND L. MABUS, sworn in behalf of the 
defendant. 

Direct examination by Mr. Stude r. 

Q Are you a police officer of the City of New-
ark 1 A Yes, sir. . 

Q Were you a police officer of the City of 
Newark on Jul y 28, 1924 f A Yes, sir._ 

Q, Were you then at tached to the Fifth Pre-
cinct of this city f A Yes, sir. 

Q Were you on dut y that morning, ear ly in 
the mor ning ? A Yes, sir. 
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Q Did you, early in the morning of that day, 
learn of a collision between the two trucks at the 
intersection of North 6th street and Bloomfield 
avenue; in Newark 1 A I don't quite get tha t 
question. 

Q: Did you, early on the morning of that day, 
10 learn of a collision betw·een two trucks a.t the in -

tersection of North 6th street and Bloomfield ave-
nue, Newark 1 A Yes, sir. 

Q1 Where were you when you heard of the 
collision? A At Bloomfield avenue and North 
8th street. 

Q Is North 8th street and Bloomfield avenue 
in a direction west of the place where this hap-
pened or east of the place where this happened f 
A West of the place where it happened. 

Q1 T·hat is, torward Bloomfield 1 A Yes. 
2 0 Q, Did you hear a crash, or hear a noise f 

30 

What attracted your attention f A I heard a 
terrible crash. 

Q What did you do after hearin g the crash f 
A Ran toward where I saw two parties meet 
in the middle of the street. 

Q, And when you arrived was there a Mack 
truck there f 

Mr. Kalisch: I object to that as lea ding. 
Let him describe wha:t he saw. 

Q Wh en you arrived there, was a Mack tr uck 
there1 

~1:r. Kalisch: I object. 
The Court: I will allow it. 

Q (By the Court.) As you 1said, you ran 
toward the place where you saw two cars to-

40 getherf A Where two cars were in the middl e 
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of the street. I t could be seen from North 8th 
street. 

Q Didn't you testify that you saw them come 
together 1 A No, sir. 

Q1 (By Mr . Studer.) When you got there, 
whait trucks were together 1 A There was a 
Mack truc k and a small deliver y Dodge truck. 10 

Q In which direction was the Mack truck 
headed 1 A I t was head ed on, coming towards 
the car tracks, heading north. 

Q flow far out into Blo omfield avenue was 
the front of that Mack truck 1 A The fron t 
wheel was on the extreme left, the lef t car track 
- th e extremely ri ght car track-that means the 
fur thest car track out. 

Q That is, leading towar9-- A Bloomfield. 
Q Where was the rear of the Mack truck1 A 20 

· On the extreme south side of the street. In other 
words, just the other side of the first car track 
tha t he hit. 

Q Where was the Dodge, three -quarter ton 
delivery t ruck 1 A About the center of the Mack 
truck. 

Q1 Did you see Carambas there when you ar -
rived 1 A I did. 

Q Was he in his truck or on the street when 
you arrived 1 A He was on the stree t . 3 0 

Q1 When you arrived, about how long was it 
from the tim e you had first heard the crash 1 A 
Approxima 1tely three minutes. 

Q You ran down 1 A Yes, sir. 
Q Did the ambulance come 1 A No, sir . 
Q What did comef A The police patrol. 
Q Was Car :ambas taken to the hospital f A 

Yes, sir. . 
Q In what was he taken to the hospitaU A 

In the police auto patrol. 40 
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Cross examination by Mr. Kalisch. 

Q Did you examine the Dodge ear? A I 
looked it over. 

Q Did you look over the Mack truck? A 
I didn't what you would .call thoroughly look it 

10 over. I barely looked · it over. 
Q Did you see any tools lying around the 

street? A There were some tools. 
Q Did you see any tool box on the street? A 

There was a tool box on the ,street. 
Q Where was it, on the street? How near 

or how far from the tr.acks? A Well, it was, 
what I would call about a foot away, between 
the step and the rear wheel, underneath the 
truck. 

20 Q Underneath the Mack truck? A Under-
neath the Mack truck. 

Q Further away, between what, did you say? 
A The step and the rear wheel. 

Q That is, the tool box? A The tool box. 
Q Did you examine the step of the Mack 

truck? A It wa.s slightly cracked, what you 
might say a little splintered. 

Q· Whereabouts? A On the rear end of the 
30 step. 

Q: On the front step? A Well, there is only 
one step that I know and that is on the left side 
of the truck. 

Q Who was there when you got there? A 
T,here were quite a number of people there when 
I arrived. 

Q How many, about? A Approximately ten 
or twelve people. 

Q Did you take any names? A I took the 

40 names of both drivers and both helpers. 
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Q Took the names o.f any of those people? A 
I did, as much as I could; I took a:bout five or 
six names. 

Q Do you remember who they were? A I 
couldn't remember. 

Mr. Studer: I object. It is immaterial 
whether he does or not. 

The Court: I will let it .stand. He has 
answered it. 

Q Did you write those names down? A Yes. 
Q And turned them in, did you? A I turned 

them in to the fellow in charge of the police 
patrol. 

Q They were there when you got there ? A 
Who? 

Mr. Studer: '\Vho is "they" ? 

Q These people whose names you took. A 
Yes. 

Q How far is it from 6th to 8th street, where 
you were at the time you heard the crash? A 
Approximately five or six hundred feet. 

Q You heard the crash and ran down? A 
Yes. 

Q Were there any other officers there ? A 
Yes. 

Q Who were there? A There was Officer 
Holsworth and Officer l\!IcNish. 

Q 1~hey were there when you· got there? A 
No, sir; they came down with me. 

Q Was Lieutenant Durkin there, too? A No, 
sir. 

Q Didn't he come down there afterwards? A 
No, sir. 
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Q Wasn't there at alU A 
Q Who moved the trucks 1 

,sever ,al other people helped 
Dodge back to the curb. 

No, sir. 
A Why, I, with 
move the small 

Q Which curb 1 A To the righ t-hand cur b 
or south-·west corner of N·or th 6th street an d 

10 Bloomfield avenue. 

20 

Q You moved it to the curb 1 A Yes, sir. 
Q How did you do that 1 Did you pus h the 

car 1 A We had to push it. It was pretty heav y 
shoving. 

Q How did you do that ? First push it away? 
A Some got on what you call the dr iver' s sea t 
and some got on the rear. 

Q How did you mov e the Mack tru ck 1 A 
Well, the 1\1:ack truck got moved first. · 

Q You simply operated it 1 A Yes. 
Q Where did you go with tha t truck 1 A 

We pulled on the right-hand side of the north-
west corner of North 6th ,street and Bloomfield 
avenue. 

Q In which dir ection wa s the Mack t ru ck 
pointed when you got ther e 1 A It was pointed 
north, on North 6th stree t . 

Q Which way were the wheels turned 1 A 
30 The wheels were slightly turn ed on Blo omfield 

avenue. 
Q In what dire .ct ion ? A Toward Bloomfield. 
Q Where was th e re ar end of the car, the 

tru ck 1 A The rear end of th e truck was on 
the eas tbound track, what you would call the 
right track of the eastbound. 

Q Th at is the rear wheeH A Th e re ar 
wheel. 

Q I-low far does the end of the truck extend 
·beyond the rear whe els ? A Probably six feet. 

40 
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Q Six feet m·ore ? A (No response .) 

Mr . Studer : I did not ask one question . 

R e-direct examination by Mr . Studer . 

Q Did you observe whether or not there were 
any lights on the Mack truck when you arrived ? 
A Ther e was . 

Q Were they lighted ? A Yes. 
Q Where were they? A Two on the front, 

one on the rear. 

R e-cross examina.tion by lvir. l{:alisch . 
' Q You got there about three minutes after 

the accident happened 1 A Yes. 

10 

Q Was the driv er down off his seat of the 20 
· Mack truck when you got there 1 A Yes, sir. 

Q (By the Court.) You can run five hun-
dred fee t in less than three minutes, can you 
no t f A Well, at the time we stopped a second 
in order t o find out the lo,cation where the noise 
came from. 

Q (By Mr . I{alisch .) Couldn't you see it as 
you looked down Bloom field avenue . 

Q (By the Cour t .) Did you see this car 
30 pass before the accident ? Did you see it mov-

ing f A Well, I probab ly did see it moving, 
1but didn't pay particular atten tion to it . 

Q Do you remem ·ber that car passing you 
while you stood on Bloomfield avenue at North 
8th street, before the accident ? A We wasn't 
standing at Bloomfield avenue and Nor th 8th 
str eet. 

Q Well, wherever you were, you did not ob-
serve it, did you, before the crash ? A I didn't 
observe the speed of the car . 40 
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Q (By Mr. Kalisch.) Were there many cars 
going down Bloomfield avenue at that time of 
the night ? A Well, taxi ,s and so fort h. They 
come down qui te regularly. 

Q You don' t remember that parti cular car ? 
A No. 

10 Q (By Mr. Studer.) Was it a clear nigh t? A 

20 

A very clear night. 
Q Was it starlight or dark? A I t was what 

you call a bright moonlight night. 
Q (By Mr. Kalisch.) Do you remember hear-

ing any whistles of the truck? A Well, you 
hear so many you wouldn't know whethe r-

Qi -it ·was theirs or son1eone else's ? A That 
is the idea. 

ANTHONY HOLSWORTH, sworn in behalf of 
the defendant. 

Dir ect examination by Mr. Studer. 

Q Are you a police officer of the- City of 
Newark ? A Yes, sir. 

Q Wer e you a police officer ·of the City of 
30 Newark on July 28, 1924? A Yes, sir. 

Q On that day, were you attached to the 
Fifth Precinct ? A Yes, sir. 

Q Where were you on duty around two -thirty 
or three o 'dock? A I was standing at the cor-
ner of Roseville and Bloomfield avenue, the con-
tinuation of 8th •street-Roseville avenue. 

Q Did you learn of a collision between two 
trucks at the inter :section of North 6th street 
and Bloomfield avenue that morning ? A From 

40 the noise that I heard at that corner. 
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Q You heard a noise? A An impact and 
glass breaking . 

Q Af te r you heard the noise, what did you 
do ? A Immediate ly has tened down to the said 
corner where I thought I heard a noise . 

Q Wh en you arrived the re, did you find two 
tru cks ? A Two trucks. 10 

Q What were the two trucks you found? A 
There was a very large truck, the name of which 
I didn't know un til I heard it here, and the 
Dodge delivery . 

Q In which direc tion was the large truck fac -
ing when you arrived? A I t was facing north 
on North 6th stree t. 

Q Wh ere was the front of that truck when 
you arrived ? A The front of the truck, the 
.radiator, was just past, beyond the furthest 20 
track. 

Q Was that the northerly rail of the west -
bound track ? A Yes, the northerly rail. 

Q Where were the re ar wheels of that truck? 
A I didn't observe the wheels. 

Q Where was the end of that truck ? A 
Why, a little bit past the first tra ck. That is 
considera 'ble more than the front. 

Q By the first track do you mean the south- 30 
erly rai l of the eastbound tracks? A Yes. 

Q Was your brother officer, Officer Mabus, 
there? A Yes, sir. 

Q Wh ere was the Dodge truck with reference 
to the big truck when you arrived ? A The 
Dodge truck seemed to be, or it was, straddling 
the south track. 

Q Where with re ference to the big truck was 
the Dodge truck? A I t remained in the center 
of the hig truck. 40 
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.Anthony Holsworth, cross. 

Q Did you see any tools scattered about f A 
I did not. 

Q Did you see a man, Carambas, who was 
driving 1the Dodge truck f A Yes. 

Q Where was he, on the truck or in the 
street f A On the street. 

1 o Q Was he bleeding? A At the face. 

Cross ex amina.tion by Mr. Kalisch. 

Q vVhen you say straddlin g the southbound 
track, just what do you mean ? A I mean one 
wheel on the other side of the south bound tra ck ' -and the left wheel was between the two ,sou th-
bound tracks. 

Q I don't get you. A What I mean, the 
right wheel of the Dodge wa s beyond or off to 

20 the right of the south track. 
Q That is, the tra ck goin g to Newark f A 

Yes. 
Q And the lef t wheel- A W as over n ear 

the other . track but not touching it ; it was jus t 
what I would siay about a foo t . 

Q Th:a t is, between the two rails of the nor th-
bound track f A Yes. 

Q Y,ou understand what I mean ? A Yes. 

30 Q That is where the left-h and wheel of the 
Dodge was when you got th er e f A Yes, sir. 

Q You say the fron t wheels of the Ma ck 
truck wer.e a lit tle over the fa rth est tr ack f A 
I didn't say the wheels. 

Q Oh, I mean the radiator ? A The rad iato r. 
Q That is what I said. A Yes. 
Q The radiator was a littl e over the fa rthes t 

track f A Yes, sir. 
Q About how far over ? A W ell, I should 

judg ·e two or thr ee feet; I am not sur e ahout 
40 that. 
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Q About two or three feet? A Abou t two or 
thr ee feet . 

Q And which way were the front wheels of 
the Mack truck? A I didn 't notice the wheels 
at all. 

Q Oh, you didn't notice the wheels? A No. 
10 

By the Court . 

'Q: You say the Dodge t ruck headed in what 
direct ion? A I n a -wester ly direction. 

Q W esterly ? A I mea n easterly dire ction, 
going down. 

Q Towar d Newarkf A Toward Newark, 
yes. 

Q I t was at r igh t angles, then, to the Mack 
tr uck, wa s it 1 A A little bit, yes, sir. 

Q I t wasn't heade d the same ·as the Mack 
2 

O 
t r uck, was it? A No, it was going as though it 
was going t o continue on N·orth 6th street, on the 
othe r side of Bloomfield avenue . 

Q And the Dodge truck was headed tow ard 
the side of the Mack truck, is that rig ht f A 
Yes, sir . 

Q Was there any other officer there besides 
Officer Mabus and you r selff A I am sure there 
was a nothe r officer there but I couldn't positively 30 
tell . 

Q W ere there any other people there besides 
the other officer and the people who were in the 
accident 1 A Yes, there was a few. 

Q Were the re any other names taken? 

1.fr. Studer : I ohject . 
The Court : It is imma terial. I will al -

lo-w him to testify if he wishes, I mean if 
1\1:r. l{aliseh wishes to bring that out . 40 



140 
Anthony Holsworth, cross. 

Q Were there any? A Yes, a few people. 
Outsiders, you mean? 

Mr. Kalisch: Yes; that is all. 

By Mr. Stude r. 
1 o Q Were there any street lights or a:r.c-lights 

in Bloomfield avenue or North 6th street at that 
time and place, do you recall? A Yes ; there 
is an arc-light on the northwest corner of Bloom-
field avenue and North 6th street. 

By the Court. 

Q· Was it lighted ? A Yes. 
Q What kind of a night was it? A A elear 

night. 
20 Q Did you observe ··whether there were any 

lights on the rear truck, the Mack truck, when 
you arrived? A Yes, sir. 

Q Were they lighted ? A Yes, sir. 
Q How many were there? A Two in front 

and one in the rear. 
Q (By Mr. Kalisch.) Did you notice the 

front of the Mack truck? A The front? 
Q Yes. A Not the front half of it, but from 

the side. 
30 Q Did you look at the step? A No, sir; I did 

40 

not. 
Qi You didn't take no,tice of that? A No ob-

servations. 

DEFENDANT RESTS. 

Adjourned to Thursday, February 25, 1926, 
at 10 A. M. 
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ESSEX COUNTY COURT OF COMMON 
PLEAS. 

Thursday, Fe bruary 25, 1926. 

THIRD DAY. 

NICHOLAS CARA!MBAS, 
Pla .intijf, 

vs . 

ARMIN BERG IDA, 
Defendant . 

Mr . Kalis-ch: It is agreed that the Mack truck 
involved in this accident was owned and operated 
·by the defenda nt, Armin Be-rgida, and A. Ber-
gida, Inc. 

D EF ENDANT R EST S. 

Mr . Studer sums up for the defendan t. 

Mr. Kalisch sums up for the plain tiff . 
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Charge to Jury. 

COUR'T'S CHARGE. 

The Court charges the jury as follows: 

PORTER, J. 
Gentlemen of the Jury: . You have been em-

panelled to try a ,case between Nicholas Caram-
10 bas, on the one hand, and A. Bergida, Incorpo-

rated, on the other. This is a question, as coun-
sel has said, very largely of fact, and the func-
tion of the jury is to find the facts. It is the 
function of the Court to explain the law in-
volved, and you will take from the Court as a 
.correct definition of the law what the Court lays 
down to be the law. But you will decide the 
issue of facts raised in this case wholly from 
the testimony that has been adduced before you. 

20 It is your function to sift the wheat from the 
chaff, the truth from the untruth. You are to 
weigh the testimony and find wherein the truth 
lies from the testimony ·of the witnesses and the 
attendant circumstances. 

Counsel in the case have both very thoroughl y 
and ably summed up tho facts . Suffice it to say, 
by the Court, that the plaintiff comes here and 
,says that he was driving his motor truck, a 
Dodge car, east on Bloomfield avenue, at approx-

3 0 ima tely _ thre e o'clock on the morning of July 
28, 1924, as I recall the date, on the right-hand 
side of the road, at a proper r ate of speed; that 
as he approached the intersection of Bloomfield 
avenue at North 6th street, he heard a noise 
but saw nothing; that he slowed down, and 
when he arrived at the int ersection of the street 
he had come to a stop, and that he was then 
run into by the truck of the defendant, driven 
by an agen t of the defendant; that he suffered 

40 certain personal injuri es ; that his truck was 
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demolished, that he went to the City Hospital, 
where he was kept some ten or eleven days, and 
then left and received other medical treatment · ' that later on he submit ted to an operation for a 
hern ia and received treatment for eye tro uble; 
that he was not suff er ing fro m hernia before 
the accident; tha t the hernia was the result of 
the injuries he received in the accident; that he 
had not suffered from impaired vision bef ore 
the accident, and that since the accident he has 
gradually lost his eye.sight, so tha t he is now 
sto ne-blind; and he .says that the loss of his eye-
sight is the proximate result of this collision, or 
that it was acceler ated by reas ,on of the injuries 
that he sustained, one of the two . 

Now, the defendant comes in and answers 
this comiplaint by saying, first, that he was not 

· negligent in the operat ion of his truck, but that 
he did all that he was able to do; . and he was 
operating his car at a slow rate of speed; that 
he gave the proper signal as he approached the 
int ersect ion of Bloomfi eld avenue and North 
6th stree t; that he did not turn before he reached 
the middle of the street. The plaintiff contends 
that he made what is known as a short turn, 
that he turn ed before he came to the cente r of 
th e inter ,secting streets . H e says that he came 
right straight into Bloom field avenue from North 
6'th st reet, and he did not begin to turn un til he 
had passe d the intersection of the street, and 
that the n, with his ca r in the same dir-e,ction in 
which he had been going, he was run into, about 
the center of his car, by the pla in tiff's car. It is 
true that the defe ndant's fro nt wheels were 
turned, to make the turn, but, as I und ers tand 
the test imon y, his contention is that he had not 
yet tur ned , that he had jus t begun to turn . He 
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,says, moreover, that not only was he not re-
sponsible because he did not negligently drive 
his car, but that on the other hand the plaintiff 
was himself negligent, and that his negligence 
contributed to the accident, and was in fact the 
cause of the a,0cident; that he saw him- I mean 

10 to say that the witnesses for the defendan t, the 
driver of the Mack truck and the other witnesses 
that were there, said that they saw this plain-
tiff's truck .some twenty-five feet or so up Bloom-
field avenue as they arrived at the corner, and 
that, having the right of way, proceeded, feeling 
that he would not continue in his course; that 
he did not discontinue his speed or his course, 
but in fact collided into them, into the side of 
the Mack truck, and that, therefore, it was his 
fault, his negligence, and not the negligence of 

20 the defendant at all that caused this accident. 

30 

40 

The defendant says, further than that, 
through his witnes ,ses, that aside from the ques-
tion of who was at fault, this man's blindness 
was not the result of injuries that he rec eived 
in that accident at all; tha t the man was suffer-
ing from the disease known as syphilis, and that 
locomotor ataxia is a symptom of one of the 
final stages of it; that he is now suffering f rom 
atrophy of the optic nerve, and that tha t is also 
a symptom of that d isea se, also the resu lt of 
syphilis, and is not the result of the injuries 
he received in this accident; and in connection 
with the plain tiff's contention that there was a 
fracture at the base of the skull which ca uses 
paralysis or atrophy of the optic nerve and loss 
of sight, they say that the examination of th e 
pictures, X-ray films, that were taken at the 
City Ho-s~ital, at the time the man wa·s the re, 
do not bear out that contention, that a fracture 
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is not discernable on the films, although it is also 
stated by the doctor that the man may have 
had a fracture of the skull and yet it might not 
be discernable on the pictures. 

Now, that, in brief, without analyzing the tes -
timony, is, as I understand it, the po,sition of 

. the respective parties in this suit . 1 o 
Of course, the theory of the plaintiff's case is 

that there was negligence on the par t of the de-
fendant and no contribu tory negligence on his 
part . 

I am asked by counsel to charge you certain 
things. The plaintiff requests me to charge, first, 
that '' The 1\1:ot or Vehicle Act of this S.ta te pro -
vides that 'every automo bile shall carry, during 
the period from thirty minutes after sunset to 20 
thirty minutes before sunrise, and whenever fog 
renders it impos ,sible to see a long dis tance, at 
least two lighted lamps showing whit e or yellow-
tinted lights visible at least 250 feet in the direc-
tion toward which ,said au tomobile is proceeding,' 
and I charge you that a violation of this law 
may be considered with all the other circum -
stances in the case in determining the defend-
ant's negligence." I so charge you . 

2. "The traffic law of this State prov ides, 'A 
vehicle turning into another road to the left 
shall, before turning, pass when possib le to the 
right of and beyond the inters ection of the two 
roads,' and I charg e you that a viola tion of this 
law may be considered together with all the 
other circ umstances in the case in determining 
the defendan t 's negligen ce.'' I so charge . 

30 

3. '' If you find th at this accident was caus ed 
solely through the negligen ce of the defendan t, 40 
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then the plaintiff 1s entitled to a verdict." I 
so charge. 

4. "The defendant has set up a defense of 
.contributory negligence, and upon the defendant 
therefore, rests the burden of establishing this 
affirmative defense.'' 

1 O . I so charge. In that connection I might say, 
1f I have not already said it, and I don't think 
I have, that the theory of the plaintiff is that he 
was exercising what he had a right to exercise, 
that is to say he was where he had a right to be, 
and that it was through the negligence of the de-
fendant that he was hurt. Now, th e burd en of 
proof is on him to show you by the prepo nder-
ance of the evidence the truth of that posi tion, 
so that when the defendant oomes in and says 

20 the plaintiff contributed to this negligence by his 
act, ·as I have charged you, now the burden is on 
him, at that time, to prove by the weight of the 
testimony, the faet of . tha t 0ontribut ory negli-
gence. 

5. "If you find that the · plaintiff was placed 
in a dangerous position through the careless ness 
of the defendant, then the mere fa ·ct th at the 
plaintiff did not exercise the best judgme nt in 

30 extricating himself from this dan gerous posi tion 7 

would not relieve the def endant from the r esult 
of such negligence or carel essn ess.', . I so charge 
you. 

40 

6. If you find that the plain ti ff is enti t led to 
a. verdict, he is enti t led to reco ver damag es for 
all injuri es and all disabili ties, also for all pain 
and suffering at tending th em, pa-st, presen t and 
future which were caused by this accident.'' I so 
charge you. 
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7. " I f you find th at the plaint iff is entitled to 
a verdi ct un der the rul e,s of law which I lay down 
bef ore you, the n you may consider whether the 
blindness at th e time it set in was in any way 
connected with the accident, and if this accident 
accelera ted a condition pr esent in the pla intiff 
whi ch res ulted in the blindness, then the plain -
t iff is enti tled in addition to damages for any 
oth er inj uri es or losses occasioned by the acci-
dent, to such damages as would fairly compensate 
him for such accelerated condition . '' I so charge 
you. In other words , if you should find as a fact 
that th is man's blindness may be due to syphi lis 
an d that he was going to be blind in another 
yea r, but that by reason of this accident he be-
came blind in six months, he is entitled to com-
pens ation for that blindness, for tha t six months' 
period. 

8. " If the plainti ff is entitled to re cover you 
may al so allow him for any property damage 
whi ch wa s caused by this accident, and in fixing 
the amoun t for the automob ile damage, I charge 
you th at the measure of damages is the difference 
in the va lue of a car from the time just before 
the . accident and directly after . " I so charge 
you. 

9. The plaint iff if enti ,tled to a verdict is en-
title d to such · reasonable sums as he has been 
obl iged to expend for medical t reatment and for 
an y losse s in busine ss which rea sonably resulted 
fro m the accident . '' I so charge you. 

10. ' ' I t is for the jury who see and hear the 
witnesses to determine what credit should be 
given to ea.ch. The 1nere fa ct that those called 
by one side outnumbered those called by- the 
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·other, does not standing alone control the jury 
in reaching a verdict.'' I so charge you. 

11. "Witnesses are not counted. Credit-
ability is not necessarily on the ,side of num -
bers.'' I so charge. 

10 N•ow, on behalf of the defendant I am asked to 
charge you as follows : 

1. '' T.he Traffic Act of this State provides: 
'On all public roads, streets, highways or turn-
pikes, the followjng rules and regula tions shall 
be in force: 

(1) Ev _ery driver of a vehicle approaching 
the intersection of a street or public road shall 
grant the right of way at such intersection to 

20 any vehicle approaching -from his right.' " I so 
charge you. 

2. '' In order for the plaintiff to recover the 
burden of proof is upon him to prove by the 
greater weight of the evidence that the injuri es 
sustained by him were the prqxima te result of 
the negligent operation of the defendant's auto-
mo·bile.'' I so charge you. 

3. "If you find that the plaintiff '·s eye con-
30 dition was not the proximate result of injuri es 

sustained by him in the collision in quest ion, he 
cannot recover for that eye conditio n.'' I so 
charge you, and as I have already charged you, 
that the acceleration, if you find an acceleration 
of the eye condition, was the proximate cause, he 
may recover for that accelerated period in -which 
the blindness occurred. 

4. "If you find that the plainti ff alone -was 
negligent then your verdict must be in favor of 

40 the defendant ." I so charge you. 
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5. "Even though you should find that the de-
fendant was negl igent, if you should also find 
that by his own negligence the plaintiff, in any 
degree, contributed to the collision in question 
your verdict mus t be in favor of the defen dant." 
I so charge you . 

What is negligence f An omission to do some-
thing which a reasonable man, guided by those 
considerations which ordinar ily regula te the con-
duct of human affairs, woul d do, or the doing 
something which a pruden t and reasonab le man 
wou ld not do. The failure to observe, for the 
protection ,of the interests of ano ther pers on, 
tha ,t degree of care, pre caution and vigilance 
which • the circumstances jus tly deman d, whereby 
such other person suffers injury. Such an omis-
sion by a reasona ble perso n to use that degree of 
car e, diligence and skill which it was his legal 
duty to use for the protection of another person 
from injur y as, in a na tural and continuous 
·sequence, causes unintended injury to the latte r. 
'11he failure to do what a reasonable and pruden t 
person would ordinarily have done under the 
circumstances of the situa tion, or the doing what 
,such a person under the · existing circumstances 
would not have done . 

Now, with respect to contri butory negligence, 
if the evid ence shows that the plainti ff himself 
was guilty of negligence contr ibuting to th e in-
jury, there can be no recov ery, as I have alread y 
stated . The dis tinction, however, mus t be draw n 
between condition and cause s. The question 
mus t always be considered whether the act of 
the plain tiff had a natural ten dency t o expose 
him directly to th e danger which r esulted in the 
inju ry complained of. If it ha d not, the plain-
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tiff's negligence is not considered in law as con-
tributing to the injury. One who sees or could 
have seen if he had looked, and had the faculties 
to understand the danger to which he is exposed, 
is charged with a knowledge of them; and his 
failure to act on the knowledge as a prudent and 

10 cautious man would act under like ciflcumstances, 
is negligence which, notwithstanding the negli-
gence of the defendant, will defeat a recover y. 

Gentlemen, you will take with you the exhibi t s 
in the case and you will find, as I said at the 
outset, the question of fact. Has the plaintiff by 
the weight of the testimony established the fact 
that he suffered injury by reason of no fault of 
his own, no contributing neglig ·ence, but solely 
by the negligence of the defendant and if so ' ' 

20_ what is the measure of his damages 1 If you 
find that he ha.s established, by the weight of the 
testimony, that fact, then he is entitled, as I have 
already said, to compensation for his pain and 
suffering, for the loss of proper ty that he has 
•Sustained, to the pain or suffering that he will 
in the future sustain, and if you find that the 
blindness that he now suffers from is the proxi-
m~te result of that, the cause of that injur y, you 
will take that into consideration in fixing the 

30 damages. 
Now, what is the proximate cause 1 That 

which, in a natural and continuous sequen ce, un -
broken by any new cause, produces an event and 

. ' without which the event would not have oc-
eurred. The proximate cause is th at whi ch is 
nearest in the order of responsible causation. 

If, on the other hand, he should find that the 
plaintiff has not sustained the burden of proof 
by the pre.ponderance, the weight of the evid ence 

40 but that the defendant has, by the weight of th~ 
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evidence, shown cont ribut ory neglige nce on the 
part of the pla in tiff, then of course , your ver dict 
must be for th e defenda nt . 

You may now r et ire and consider the case . 

T HE J URY R ETIRE S. 

Mr. Kalis ch : I have no ex·ceptions . 10 
Mr. Stude r : I re spectf ully pr ay an except ion 

to your Hon or's cha rging of the plaintiff's sixth 
and sevent h r equest s. Also I respectfully pray 
an exception t o wha t your H onor said following 
the plai nti ff 's sevent h r equest, with reference to 
the matt er of acce1eration, I think it was . I 
also r esp ectfu lly pray an exception to the state -
ment made in th e beginning as to the plaint iff's 
content ion, where you said, "I believe that when 
he arri ved at the intersec ti on of the st reet s the 20 
collision occur red,'' my idea being that he said 
when he was ten feet west of the inter section the 
collisio n occur red, not at the intersec tion . I also 
pray an exception to your Hono r 's modification 
of my third r equest , as r equested . 

Ex cept ion not ed as grou nd of appeal. 
~1:r. Kalis ch : Ther e is one req uest that I did 

want to take, and that is your H onor's referenc e 
to def endant 's cas e, in which you said tha t their 30 
contention was , and the proof was, that they had 
cro s·sed Bloomfield avenue and then made a turn, 
whe rea s the e·vidence of th e driver him self is tha t 
he did not, tha t he tu rned fr om the right side of 
Nor th 6th str eet, mad e his turn into Bloomfield 
avenue. Th at is the evidence of the driver . 

Th e Court : Very well . Now, there is one 
th ing tha t I did not charge, though , that I usually 
do, an d tha t is that they mus t be guided by their 
own recoll ect ion. I am not sure that I did 40 
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charge them that. I do not quite recall charging 
them on that one point. 

Mr. Studer: I do not see any need of it. 
The Court: I usually te ll them that they must 

not pay too much attention to what you lawyers 
say to them or what I state to them. 

10 l\!Ir. Kalisch : I do not like to have them 

20 

brought in again; but there was this reference, 
and of course, it was unin tentional, by the Court, 
about cros-sing Bloomfield avenue, whereas the 
driver says not. 

The Court : I will bring them back if you both 
say so. 

Mr. Studer: I say no. 
The Court : Then they will not come back. 

(After some time the jury returns and is ad-
dressed as follows) : 

The Court: Gentlemen of the jury, I have a 
note from you in these words, '' If a person 
operating a car is supposed to see an object ap-
proaching him, notwiths tanding who has the 
right of way, and an accident occurred, will the 
fact that he does not see the o'bject be contribut-
ing negligence 1'' I cannot answer that except 

30 by again defining what contributory negligence 
is, and I can merely define once more to you 
contributory negligenc e. You must, from the 
evidence, find the fact. 

If the evidence shows that the plaintiff himself 
was guilty of negligenc e contributing to the in-
jur .y, there can be no recovery. The distinc tion 

' however, must be drawn between condition and 
causes. The question must always be considered 
whether the act of the plaintiff had a natural 

40 tendency to expose him directly to the danger 
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which resulted in the injury complained of. If it 
had not, the plaintiff's negligence is not con-
sidered in law as contributing to the injur y. One 
who sees or could have seen if he had looked, and 
has the faculties to unders tan d the dangers to 
which he is exposed, is charged with a knowl-
edge of them; and his failure to act on the knowl-
edge a·s a prudent and cautious man would act 
under like circumstances, is negligen ce, which, 
notwithstanding the negligen ce of the defendant, 
will defeat a recovery. 

You may again retire. If I have not answered 
your question satisfactorily, let me know and I 
will try again. 

The jury retires again. 

lYir. Kalisch: I will take an exception to your 
Honor's charging what you did charge in answer 
to the jury's request for further ins tructions . 

Exception noted as ground of appeal. 
NEWTON I-L PORTER, 

(SEAL) J. 
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Notice of Appeal. 

NOTICE OF APPEAL. 

ESSEX COUNTY COURT OF COMMON 
PLEAS. 

NICHOLAS CARAM0BAS, 
10 Plaintiff, Action at 

La .w. 

20 

30 

vs. 
ARMIN BERGIDA, et als., 

Defendants. 

Notice of 
App eal. 

To McCarter & Engli sh, attorneys of defend-
ant. 

Sirs: 
TAKE NOTICE that the plaintiff, Nicholas Ca-

rambas, appeals to the New Jersey Supreme 
Court, from the whole of the judgment enter ed 
in this cause in favor of the defendants and 
against the plaintiff. 

KALISCH & KALISCH, 
Attorneys of Plaintiff. 

Dated, April 7, 1926. 

Service of a copy of the within Notice of Ap-
peal is hereby acknowl edged thi s 8th da y of 
.April, 1926. 

MeCARTER & ENGLISH, 
Attys. of Defendant. 
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GROUNDS OF APPEAL. 

NEW JER SEY SUPR EME COURT. 

NICHOLAS CARAMBAS, 
Plaintiff, 

vs . R easons. 

ARMIN BERGIDA, 
Defendant. 

The plai nt iff ass igns the foll owing grounds of 
appea l from the Essex County Cour t of Common 
Pl ea s: 

1. The Cour t erroneou sly charg ed the jury as 

10 

follo ws: io 
' ' If the evidence shows that the plaintiff him-

self was gui lty of negligence contributing to the 
injur y, there can be no r ecovery. The dist inc-
tio n, however , mu st be drawn between condit ion 
an d causes. The que st ion mus t always be con-
•sidere d whether the act of the plaintiff had a 
na tura l t endency to expose him directly to the 
danger which resu lt ed in the inj ury complained 
of. I f it had not, the plaintiff's negligence is not 30 
cons ider ed in law as contributi ng ,to the injury . 
One who sees or could have seen if he had 
looked , and has th e facultie s to understa nd 
th e dangers to which he is exposed, is charged 
with a knowledge of them; and his failure to 
act on th e knowledge as a prudent and cautious 
man would act under like circum stances, is negli-
gence, whi ch, notwithstanding the negligence of 
th e defendan t, will defeat a recovery . '' 

KALIS CH & KALI SCH, 
Attorney s of Plaintiff . 

40 
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Service of a copy of the within Reasons is 
hereby acknowledged this 9th day of April, 1926. 

McCARTER & ENGLISH, 
Attys. of Defenda nt. 

157 

Opinion of Supreme Coiirt. 

OPINION OF SUPREME COURT. 

Fi led 1\1:arch 23, 1927. 

NEW JERSEY SUPREME COURT. 

No. 99, October Term, 1926. 

NICHOLAS CARAM
0

BAS, 
Plaint iff -Appellant, 

vs. 
ARI\UN BERGIDA, lNc ., a cor -

poration, 
Defendant-R espondent . 

Submitted October 15, 1926; decided March 
, 1927. 

On appeal from Essex County Common Pleas 
Court . 

For appellant I{al isch & Kalisch. 
For respondent 1\1cCarter & English. 

Before Jus tices Kalisch, Katz enbach and Lloyd. 

The opinion of the Court was delivered by 
LLOYD, J. 

This is an appeal by the plaintiff Nicholas 
Carambas from a judgm ent in favor of defendant 
rendered in the Essex Court of Common Pleas. 

The single complaint is to the instr uction given 
by the Court to the jury several hours after it 
retired, upon a question from the jury as fol-
lows : 

10 

20 

30 

'' If a person operating a car is supposed 
to see an obje ct approaching him, notwith-
standing who has the righ t of way and an 
accident occurred, will the fact that he does 40 
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not see the object be contributing negli-
gence~'' 

The response of the Court was : 
"If the evidence shows that the plaintiff 

himself was guilty of neg lig ence contributing 
to the injury, there can be no i-ecovery. The 
distinction, , however, must be drawn be-
tween condition and causes. The question 
must always be considered whether the act 
of the plaintiff had a natural tendency to 
expose him directly to the danger which 
resulted in the injury -complained of. If it 
had not, the plaintiff's negligence is not con-
sidered in law as contributing to the injury." 

rro this the Court added that 
· '' One· who . sees or could have seen if he had 

looked, and has the faculties to understand 
the dangers to which he is exposed, is 
charged with a knowledge of them; and his 
failure to act on the knowledge as a prudent 
and cautious man vyould act und er like cir-
cumstances, is neglig ence which would defea t , 
recovery.'' 

The criticism is directed to the last sentence 
and is that it assumes an obligation on the plain-
tiff to -look and to observe the dangers to which 
he is exposed. The accuracy or ina ccuracy of 
this charge it seems to us depends much upon the 
conditions which were confronting the plaintiff 
in the Court below. He was driving a three-
quarter ton truck east on Bloomfield avenue in 
Newark on the night of July 28, 1924. He was 
on his way to Center Market and as he was at-
tempting to cross Sixth street he was struck by 
the truck of the defendant going north on Six th 
street and from plaintiff's right. 
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He testified that when he was twenty -five feet 
awa y from the corner he . heard the noise of the 
truck; that he himself was going about twelve 
mil es an hour; tha t the noise was on his right 
side; that he went on ten feet and stopped at 
fifteen feet short of the corner; that he could 
not see the truck; that he remained in that 
position until he was struck; that there was 
plenty of light at the corner although it was 
three o'clock in the morning. It appears that 
the plaintiff was deaf in one ear but there 
was no evidence that his eyesight was impaired . 

In effect the language of the judge was tha t if 
the plaintiff could have seen if he had looked, 
and had the faculties to understand the dangers 
to which he was exposed, he _was charged with 

· a knowledge of the m and his fai ~ur~ to use rea-
sonable care under such circumstances would de-
feat recovery. I t seems to us under the cir-
cums tances this ·was not a misdirectio n to the 
jury. The plain tiff was approaching a cro ssing 
where he would expect to meet vehicles holding a 
righ t ~f way over him. He heard the ·noise of 
the approaching car. · There was light enough to 
see. Public crossings are always places of dangeL 
While the usual method of charging a jury is 
an instruction that the faculti es must be used, in 
this case it was not hin g mor e th an a req uire ment 
that the plaintiff, as he approached this danger-
ous place, should use at least one of the faculties 
with which he was provided. 

This portion of the charge was taken from 
Bouvier's Dictio nary (1897 Ed .. p. 481) and has 
san ction in our own courts. The sam e ru le is as 
we think substantially stated by Mr. J ustice 
I{al isch speaking in a somewhat similar case for 
the Court of Errors and Appeals in Pool v. 
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Brown, 89 N. J. L. 314, wherein he says: "The 
driver of the automobile was under a legal duty 
to use reasonable care to avoid colliding with 
other vehicles or persons in the public highway. 
His duty was to be on the alert, to observe per-
sons who were in the street, or about to cross 

10 the street, and to use reasonable care to avoid 
colliding with them. He was under a duty to 
have his automobile under proper control. He 
was under an obligation to take notice of the 
conditions existing in the public street and to 
propel his car in a manner suitable to those con-
ditions.'' So here it was the duty of the plain-
tiff to be on the alert, to observe other vehicles 
that were in the street or were about to cross it 
and to use reasonable care to avoid colliding 

20 with them. This is substantially what the trial 
judge told the jury. 

It will be observed further that the instruction 
to the jury complained of is but part of a more 
comprehensive reply involving a number of legal 
propositions. It is doubtful therefore if the ex-
ception is available to the appellant in view of 
the fact that the exception comprises more than 
a single legal proposition, and therefore the 
judge's attention was not properly drawn to the 

30 particular phase of the instruction of which 
complaint is now made. That the exception was 
not directed to his phase of the instruction might 
also well have been assumed by the trial judg.e 
in view of the fact that the reply of the Court 
upon the inquiry of the jury was precisely the 
same instruction that had been previously given 
to the jury and as to which counsel for the 
plaintiff had already stated that he had no ex-
ception. 

40 The judgment will be affirmed. 
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NOTICE OF APPEAL. 

ESSEX COUNTY COURT OF COMMON 
. PLEAS. 

NICHOLAS CARAMBAS, 
Plaintiff, 

v.s. 

ARMIN BERGIDA, 
Defendant. 

Action at 
Law. 
Notice of 
Appeal. 

To McCarter & English, attorneys of defendant. 

SIRS: 
TAKE NoTICE that the plaintiff, Nicholas Caram-

10 

bas, appeals to the New Jersey Court of Errors 20 
and Appeals, from the whole of the judgment 
entered in this cause in favor of the defendant 
and against the plaintiff. 

KALISCH & KALISCH, 
Attorneys of Plaintiff. 

Dated March 17, 1926. 
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Gro unds of App eal. 

GROUNDS OF APPEAL. 

New Jersey Court of Errors and A.ppeals 

NICHOLAS CARAMBAS, 
10 Plaintiff, 

vs. Reasons. 

ARMIN BERGIDA, 
Defendant. 

The plaintiff assigns the following grounds of 
appeal from the Essex County Court of Common 
Pleas: · 

1. The Court erroneously charged the jury 
20 as follows: 

"If the evidence shows that the plaintiff 
himself was guilty of negligence contributing 
to the injury, there can be· no recovery. The 
distinction, however, must be drawn between 
condition and causes. The question must 
always be considered whether the act of the 
plaintiff had a natural tendency to expose 
him directly to the danger which resulted in 
the injury complained of. If it had not, the 

30 plaintiff's negligence is not considered in 
law as contributing to the injury. One who 
sees or could have seen if he had looked, 
and has the faculties to understand the 
dangers to which he is exposed, is charged 
with a knowledge of them; and his failure to 
act on the knowledge as a prudent and cau-
tious man would act under like circumstances, 
is negligence, which, notwithstanding the 
negligence of the defendant, will defeat a re-

'40 covery.'' 
KALISCH & KALISCH, 

Attorneys of Plaintiff. 

Arthur W. Cro!ls, Law Printer, 55-57 Lafaye tte Street, Newa.rk, N. J. 

New Jersey Court of Errors and Appeals 

NICHOLAS CARAMBAS, 

Plai ntiff -A ppellant, 

vs. 
ARMIN BERGIDA, INc., a corp., 

Def endant-App ellee . 

Action 
at Law. 
On Appeal 
from the 
Supr eme 
Court. 

BRIEF OF PLAINTIFF-APPELLANT. 

State of Facts. 
This is an appeal from the New Jersey Su-

preme Court affirming the judgment of the Court 
of Common Pleas. (See p. 157, state of case.) 
The sui t arose out of an accident that occurred on 
July 2, 1924, in which the plaintiff sustained 
injuries of a serious and permanen t nature. On 
the above da te plaintiff, who was in the produce 
business in Boonton, N. J., was driving along 
Bloomfield avenue toward Newark, at nighttime, 
and when he reached the corner of Six th street 
and Bloomfie ld avenue, Newark, he heard a noise 
from his right and stopped his car within fifteen 
feet short of the corner and there remained until 
he was struck. Without any warning, defend-
ant's truck came out of Sixth street on plaintiff's 
right-hand side, turned left on Bloomfield avenue 
without first going to the intersection as required 
by the motor vehicle act and ran into plaintiff's 
car, severely injuring plaintiff. The collision 
took place on plain ti ff's right-hand side of Bloom-
field avenue. As a resul t of the accident, plain-
tiff lost the sight of both eyes, besides sustaining 
a hernia and other lesser injuries. 
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The defendant asserts that the blindness was 
the result of syphilis, which plaintiff ,contracted 
twenty-five years before the accident. This, of 
course, was denied by the plaintiff and his 
medical witnesses. 

The case was tried in the Common Pleas Court 
of Essex County before a jury, Judge Porter pre-
siding. Af ter the Court's charge, the jury re-
tired hut returned for additional instruction s 
after which they again retired and shortl y there-
after brought in a verdict for the defendant. 
Exception was taken by the plaintiff to the ad-
ditional instructions and that excep tion is the 
basis of this appeal. 

Plaintiff assigns one reason for reversal: 

I. 
The Court erroneously charged the jury as fol-

lows: 

. "If the evid.ence shows that the plaintiff 
himself was guilt y of negligence c-ontributin g 
to the injury, there can be no r ecover y. Th e 
distinction, however, must be dra wn between 
condition and cause s. The question must 
always be considered whether the act of the 
p!aint~ff had a natural tenden cy to expose 
him directly to the danger whi ch result ed in 
th e injury compl ained of. If it had not the 
pl aintiff's negligence is not consid er ed in 
law as contributing to the injur y : One who 
sees or could have seen if he had looked and 
has th_e f acult_ies to un derstand the da~gers 
to which he is expose d, is charged with a 
knowledge of them; and his failure to act on 
th e know ledge as a prudent and cautious 
man W'Ould act under like circums tances is 
n_egligence, .which, notwi thsta nding th e ~eg-
lig ence of th e defend ant, will def eat a. re-
covery ." 

3 

The for egoing inst ru ction was not only error, 
but was mislead ing and highly prejudici al ; Urn 
harm ful par t of it was the following : 

" One who sees or could have seen if he 
had looked, and has the faculties to under -
st and the dangers to which he is exposed, is 
charged with a kno,vledge of them; and his 
fa ilure to act on th e knowledge as a prudent 
an d cau tious man would act under like cir -
cums tances, is negligence, which, notwith -
st andin g the negligence of the defendant, 
will defeat a rec overy ." 

In ord er t o bring out in relief the error com-
pl ained of I will r estate the charge and insert 
th erein in parenthes is a clause which would have 
rendere d the charge proper : 

" One who sees or could have seen if he 
ha d looked ( and whose duty it was at the 
time and under sur rounding circums tances to 
have looked), and has the faculties to under -
sta nd the dange r s to which he is exposed, is 
char ged with a knowledge of them; and his 
fa ilu re to act on the knowledge as a prudent 
an d caut ious man would act under like cir-
cumstances, is negligence, which, notwith -
sta ndin g the neg ligence of the defendan t, will 
defea t a recovery ." 

The plaintiff-appe llant ma intains that he 
should not have been cha rged with knowledge of 
a dang er from the mere physical fac t tha t he 
could have seen it if he had looked, unless it was 
his du ty at the time and under the circumstances 
to have looked in the direc tion from whence the 
dange r came; and whether it was his duty at the 
ti1ne and under the circun1stances to look in that 
directi on, was a jury question . Th e Court, how-
ever, did not leave that que stion to the ju ry but 
gave them binding instructions that if plaint iff 
could have seen if he had looked, that that alone 
was sufficient to charge him with knowledge of 
the da nger; so th at if the jury had found that 
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plaintiff at the time and under the circumstances 
was not careless in failing to look in the direc t ion 
from whence the danger came at a time when he 
could have seen it, nevertheless, under the Court's 
charge, · the jury was required to impute to the 
plaintiff knowledge of the danger frorn the mere 
physical fact that plaintiff could have seen it if 
he had looked. 

In the case of I-I ou,.ston v. Trap hagen, 47 N. J. 
L., beginning on page 24, the Court says : 

'' The second objection is equally witho ut 
force. Plaintiff, at the time of the fall was 
approaching a druggist's window just' over 
this unguarded opening. Att racted by the 
contents of the window, he did not observe 
the opening in the pavement and stepped 
into it. B ,ut su ch conduct ~-as no t neces -
sarily negZ,igent. Wh ether so or not dep end-
ed on the circumstances.'' 

In the case of Brown v. Rail road Co., 68 N. J. 
L., p. 681, the Court has this to say upon the 
question of contributory negligence. 

"When he says that at that time he could 
see n~ trolley car in sight, he conclusively 
established that he did not then make the 
observation which duty re qui red of him, etc ." 

That case was brought to the Court of Errors 
and Appeals on a writ of error and it was there 
decided that there should have been a non-suit 

' but the principle contended for by the plaintiff 
in. the case sub ju,dice is there recognized and a p-
phed when the Court says that he did not then 
make the observation which duty required of hi1n. 

In the case of Mahnken v. Fre eholders of Mon-
mouth, 62 N. J. L., p. 408, the Court say: 

'' It cannot be said that the plaintiff act-
ually saw the opening in question or even 
~new of the existence of any of these open-
ings, for her uncontradicted evidence is that 
she did not. And on the qu.estion of whether 
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she is to be held liable for imputed know l-
edge on the stibj ect, on the gr ound tha t she 
must have seen them if she had looked, the 
further principle of laio is pertinent that it 
is not negZ,igence per se f or a tra veler on 
fo ot or U1pon a veh icle to lift his eyes from, 
the pa th he is tra veling where there are 
other obj ects that may attract his attention ." 

From the evidence in the case the jur y woulcl 
have been justified in finding that th e defendan t 
was on his wrong side of Bloomfield avenue, 
when his truck collided with the plaintiff's auto-
1nobile which was on its rig ht side of Bloom-
field avenue. Ou page 12, beginning on line 16, 
pla in tiff testified: 

'' Q What side of Bloomfield avenue, were 
you on 1 A On the right -hand side . 

Q Your right-ha nd side going down ~ A 
Be tween the street car tracks and the curb, 
but near the curb ." 

and at the bottom of the same page he says as 
follows: 

'' Q Did you notice whether or not there 
were any lights on the tru ck that stru ck you ~ 
A I couldn't see it, only the time it hits me." 

and again plaintiff tes tified on page 26, beginning 
at 1. 26: 

'' Q And were you between the car rai ls 
and the curb on the righ t side of the stre et 
when you were hit 7 A Yes, sir." 

And on page 68, 1. 35, James Burl, the chau f-
feur of defe ndan t 's tr uck, says: 

'' Q Where did your truck an d Jiis truck 
come in to collision 7 A On the ng lit.-liand 
r ail of the trolley tracks going toward s New-
ark.'' 

and on page 75 this same witness on cross ex-
amination, beginning at 1. 8, testified as, follow s: 

'' Q Where did you first see Mr . Caram-
bas' car 1 Where were you when you firs t 

• 
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saw it 1 A I had begun to make my turn out 
of North 6th street, tu rn ed west on Blo om-
field avenue-

Q One momen t, now Wher e did you 
start to make your turn ~ A Fron1 the 
right-hand side of Nor th 6th stre et, tur ning 
into Bloomfield av enu e." 

From thi s pi ece of eviden ce it is app ar en t th at 
the defend ant started to make his left tur n in to 
Bloomfield avenue, withou t fir st going to tl1c 
intersection as requir ed by th e Motor Vehicle 
Act of New Jer sey, and from all of the for e-

.. going evidence i t appears th at th e defen dan t wa s 
on his wrong side of the str eet when the collision 
took place, and that it did not tak e pl ace in the 
intersection of Bloomfield avenue and 6th street , 
but a shor t distan ce ab ove 6th str eet. 

Under those circum st ance s the j ury were ju sti-
fied in finding th at th e plain ti ff was no t negligent 
in not looking in a direc tion where he ha d no 
reason to expec t dang er and was not req ui r:ed to 
anticipate that an ybody would violate th e Mot or 
Vehi cle Act and <lri ve on the wr ong side of the 
road or mak e a left turn wit hou t fir st going to 
the intersec tion of the road. 

In the case of F ox v. Great A tl . cf; P ac. 11ea Co., 
87 Atl. Rep. , the Court on page 341, says.: 

"Th e plain tiff wa s un der no legal du ty to 
anticip at e any action on the part of the 
chau ffeur that would imperil her safety . Sh e 
had an equal righ t in th e st r eet. She was 
un der no duty to look behind her or to antici-
p ate, wit hoid having received any warning, 
tha t the 'Vehicle UJas intending to pass her on 
tha t side of the street, as it appar ently d,id. 
W hether or not , therefore, the plaintiff ex -
ercis ed reasona ble care for her own safety in 
crossing th e street, und er the circumstances, 
as developed by the evidence, was clea.rly a 
jur y quest ion, and therefore the motions to 
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non -suit and direct a verdict were properly 
denied .'' 

In the case of P ool v. Br own, 89 N. J L. on 
page 318, which is a case cited by Justice Lloyd in 
the Supre 1ne Court decision of the case sub jud ., 
the Court says as follows : 

"Nor was the appellant bound to anticipate 
that a veh icle would approach him on the left 
side of the road which was the wrong side for 
veh ieles to he going on, going south." 

F rom the testimony cited above, it appears, 
not alone fro m the plaintiff's testimony, but 
fro m the testimony of defendant 's chauffeur, that 
the collision took place on plaintiff's rig ht -hand 
side of the road, justifying the inference th at de-
fendant's truck approac hed plaintiff on defend -
ant's left -hand side of the road, which was the 
wrong side . 

It is our contention, therefore, that the Court 
erre d in instr ucting the jury to impute knowl-
edge of a danger which under all the cir cum-
stances plaintiff was not bound to anticipate or 
look for . 

The whole question was whether the plain tiff 
was contributori ly negligen t . The Court, how-
ever, did not permit the jury to determine that 
quest ion. See S earles v. Pitblic Ser vice Ry . Co., 
126 Atl. Rep ., p . 465; and in 29 Cyc., p . 519, ap-
pears the following : . 

"Knowledge on the pa rt of the :person in-
jure d of the defective or danger will _be pr~; 
sumed wher e it wa.s his duty to know i t, etc 

That the Court's additional instruction, which 
is the basis of this appeal, was fatal to the 
pla intiff's case is obvious when we c~n~ider t_he 
circumstances. under which the addit10nal in-
struction was reques ted . On page 152 of case, 
beg inning at line 20, appea rs the following : 
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(After some time the jury returns and 1s ad-
dressed as follows): 

"The Court: Gentl emen of th e jur y , I 
have a note from you in the se words, 'If a 
person operating a car is supposed to see an 
object approaching him, notwi thsta nding who 
has the right of way, and an acciden t oc-
curred, will the fact tha t he does not see the 
obj ect be contribu t ing negli gence1' " 

This re quest for further instruc tions would 
indicate that the jur y in th eir delibera t ion s had 
reached the question of cont ributory negligen ce; 
and wrong instru ction on that question wa s fa tal 
to the plaintiff's case. The case turned upon the 
ques t ion of contributory negligence alone. It 
was that very question tha t the jur y wished to 
be enlightened upon. We maint ain th at because 
of the Court's mis -dir ection, th e jur y br ought in 
a verdict for the defendant. ~rhey wer e not per-
mi tted to determine wheth er the pl aintiff was 
guilty of contributor y ne gligence , in failing to 
look in the dir ection from whence the da nge r 
finally came. 

A plain readin g of th e j ury 's re qu est for fur-
ther instructions would indicat e that the jury 
had the correct idea of what th e dete rmi ning 
question should be, for their language is '' I f a 
person oper ating a car is supposed to see an ob-
ject, etc." That ques tion should hav e been an-
swer ed in the affirmative bu t th e Cour t mi s-lead 
and wrongfull y instructed the jury by stati ng 
that the jury bad only to find the ph ysical fact 
wheth er the plaintiff could ha ve seen and not 
wheth er he was suppo sed to see. Thi s, we main-
tain wa s fat al to the plainti ff 's case. 
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Supreme Court D.ecision Discussed. 

It is t o be remembered that th is case diJ uot 
r each th e Sup r eme Court on a rule to show 
cau se, but upo n au exception taken to the trial 
judge's charge . 'J'lie objection was to a statement 
of law ma de by the trial judge on the subject of 
contr ibu tory negligence . I t seems that the Su-
pre me Cour t decision missed the point raise d. 
I t pr oceeds to state in a general way what the 
duty of a t rave ler on the public highway, upon 
r eaching an in l.crscd ion, is, for it says : 

"The plaintiff was approaching a cross -
ing wher e he would expe ct to meet vehicles 
holding a right of way over him. He heard 
the noise of the approaching car; there was 
ligh t enou gh to see; public crossings are al-
ways place s of danger . Whil e the usual 
method of chargi ng the jury is an instruction 
that the faculties must be used, in this case 
it was nothing more than the requireme1;1t 
that the plai ntiff, when he approa ched tlns 
dange r ous pla ce, should us•e at least one of 
the facult ies wi th which he was pro vided . '' 

The opinion the n goes on to quote from the 
case of Poo l v. B rown, 89 N. J. L ., p . 314, in which 
the Court in that case said as follows : 

" The driver of the automobi le was under 
a leg al du ty to use reasonable care to avo~d 
colli ding with other vehicles or pers ons 1n 
the pu blic highway . His duty was to ?e 
on the alert, to observe persons who were 1n 
the street or about to cross the street, and to 
use r easd nable care to avoid colliding with 
the m. I-Ie was under a duty to have his auto -
mobile under proper control. He was 1;11:,der 
an obligat ion to take notice of the conditions 
exist ing in the publ ic street and to propel 
his car in a manner suitable to those con-
ditio ns." 
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The Supren1e Court op1rnon, sub ju d., fur ther 
says: 

"So here it was the duty of the plaintiff 
to be on the alert to observe other vehicles 
that were in the street or were about to cross 
it and to use reasonable care to avoid col-
liding with them. This is substantially what 
the trial judge told the jury.'' 

While the statement of general principles in 
that case and in the opinion in the Supreme Court 
is unobjectionable, still it does not meet the ob-
jection made to the charge in the case at bar. 
rrhe trial court in the case sub jud ., par ti cularized 
by telling the jury under what circumstances a 
plaintiff would be charged with knowledge of a 
danger and in doing that, he gave them wrong in-
struction as we have endeavored to show above. 
It is to be remembered that the collision in this 
case did not occur at the in tersection but accord- -
ing to the evidence referred to above, about fif-
teen feet above the intersec tion and that fur ther 
it took place on defendant's wrong side of Bloom-
field avenue. Under those circumstances, the 
jury should have been permitted to say whe thel' 
plaintiff had failed in his duty to observe the 
approaching vehicle, or to put it in other words, 
whether he had exercised reasonable care for his 
own safety under the circumstan ces that he was 
then confronted with. That, howeve r , as we 
have already said, the jury was not permit ted to 
do. 

It is~ therefore, resp ectfully subm it ted that the 
judgment in the above caus e be set aside. 

HARRY E ::ALISCH, 

I{ALISOH & I{ALIS CI-I, 
Attorneys of Plain t iff 

On the Brief. 

Arthur W. Cross , Law P rin ter, 55- .,7 L afaye t t e Str eet , Newark , N. J . 

New Jersey Court of Errors and Appeals 

NI CHOLAS OAR AM BAS , 

Plaint iff -A p pella nt , 

vs . 

ARMIN BERGIDA, INc., a corpora -
ti on, 

Def endant -Appe llee . 

A ction 
at L aw. 

On A ppeal 
fr om th e 
S upreme 
Court. 

BRIEF OF DEFENDANTS-APPELLEES. 

rrhis case was trie d befo re the H onorable New-
ton H. P or te r, Jud ge of the Esse x Com1non 
Pleas, with a ju ry, on Fe bruary 23rd, 24th and 
25th, 1926, and resu lted in a verdict in favo r of 
the defendan ts. The title of the acti on, as above 
st at ed, na mes only one defenda nt, but , by agr ee-
ment, the nan1e of A. Bergi da, Inc., was added 
( 141) and the ju dgment was entered in favor of 
both defenda nts (7 ) . 

An appea l ·was taken by the plainti ff-app ellan t 
to the Supr e1ne Cour t and the Essex Common 
P leas was affirn1ed by the Supreme Court in an 
opinio n filed by it on March 23rd, 1927 (157-
160), whereu pon thi s appea l was taken from th e 
Suprem e Court to this Cour t . 

One r eas on alone was as signed by the plai nt iff-
appella nt both in th e Supr e1ne Cour t and in t?is 
Court, as a gr ound of appeal and it has to do w_1th 
a par t of the Tri al Cour t 's charge on the quest :on 
of contributory negligence . The language which 
the plain tiff-appellan t takes exceptio n to appe~rs 
twice in the Cour t' s charge to the jury . During 
Ju dge P or ter's orig inal charge to the ju ry , the 
langua ge unde r dis cussion ap pears on pages 149 
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and 150 of the State of the Case, and when first 
given was not excepted to, as the Supreme Court 
pointed out in its opini9n ( 160). After the jury 
had been deliberating for several hours, a note 
was sent to Judge Porter asking for further in-
structions, the language of the jury's request 
being set forth at length at page 152 of the 
record. In reply, Judge Porter said at page 152: 

'' I cannot answer that except by again de-
fining what contributory negligence is, and 
I can merely define once more to you con-
tributory negligence. · -Y-ott •must, fro1n the 
evidence, find the fact. 

If the evidence shows that the plaintiff 
hin1self vvas guilty of negligence contributing 
to the injury, there can be no recovery. The 
distinction, however, must be drawn between 
condition and causes. The question 111ust 
always be considered whether the act of the 
P!aint~ff had a natural tendency to expose 
him directly to the danger which resulted in 
the injury complained of. If it had not the 
plaintiff's negligence is no t considered in 
law as contributing to the injury. One who 
sees or could have seen if he had looked and 
has the faculties to understand the da~ o·ers 
to which he is exposed, is charged with a 
knowledge of them; and his failure to act 
on the knowledge as a prudent and cautious 
1nan would act under like circumstances is 
negligence, which, notwithstandino- the ~eo•_ 
1. f O b 1gence o the defendant, ,vill defeat a r e-
covery.'' 

The so-called state of fa cts contained in the 
plaintiff's brief regarding ·what occurred, is not 
accurate. The defendants' witnesses, and some 
of those produced by the plaintiff contradict the 
plaintiff's story as to where and how the colli-
sion occurr ed, but the record speaks for itself, so 
here it is only necessar y to say that the plaintiff-
appellant's brief does not set forth the facts with 
anything like accuracy. 
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In justice to the defendants, however, it is only 
fair to say here th at the medical evidence was 
overwheln1ing to the effect that the plaintiff's 
blindness was the result of syphilis and not of 
the accident and it is also to be borne in mind 
that none of the 1nedical testimony is included 
in the state of the case, although the defendants -
appellees objected to its omission. The sole ma t-
ter before the Court is th e correctness or incor-
rectness of ,Judge Port er's charge as a matter 
of law. 

The Court Properly Charged the Jury. 

The particular language used by Judge Porter 
and assigned as error was take n word for word 
fro1n Bouvier's Law Dictionar y, (Rawle 's Third 
Revision) page 2317, where the text reads : 

u Contr ibu tory Ne gligence . If th e eviden ce 
shows that the plaintiff himself was guil ty 
of negligence contributing to the injury, 
there can be no recovery; Beach, Contrib. 
Neg. 14. The distinction, however, must be 
drawn betw een condition and causes, be-
tween ca.1,1,sa. ca1,1;sans and causa sine q1,ia non. 
The question must always be considere d 
whether the act of the plaintiff had a na tura l 
tendency to expose hin1 directly to _the dan-
ger whi eh resulted in the injury complaine d 
of. If it had not, the plaintiff's negligence 
is not considered in law as contributing to 
the injury. One who sees or could have seen 
if he had looked, and has the fa culti es to 
understand the dangers to which he is ex-
posed, is charged with a knowledge of them; 
and his failure to act on the knowledge as a 
prudent and cautious man would act under 
bke circumstances, is negligence which, not-
withstanding the negligence of the defend-
ant, will defe at a recovery; Glascock v. R. 
C a., 73 Cal. ]3 7, 14 Pac . 518." 
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In New Jersey Express Co. v. Ni chols, 33 N. 
J. L. 434, Errors and Appeals, 1867, Depue, J., 
said, with reference to contributory negligence: 

'' It is also assumed by the exception, and 
was · arg·ued here, that if the plaintiff, by his 
own conduct, contributed to the injury con1-
plained of, he cannot recover. This state-
ment of the principle is incorrect. In many 
cases where the plaintiff's conduct was, to 
some extent contributory to his injury, he 
has been allowed to recover. In fact , it 
would be difficult to conceive of any case jn 
which the conduct of the party injured 1night 

· not, in some sense, be said to have contrib-
uted to his injuries. To conclude hin1 from 
maintaining his action , his cond uct n1ust 
have been negligent, and his negligence mus t 
have contributed to the injur y in such a way 
that if he had not been negli gent, he would 
have received no injury from the negligence 
of the defendant. This is substan tially the 
rule laid down in the cases cited above, and 
in Runyon v. Th e C. R. R. Co., 1 Dutcher 
566; T elf er v. Th e No rth ern R. R. Co., 1 
Vroon1 188. 

But if the plaintiff's negligence is estab-
lished, the comparative degrees of the neg-
ligence of the parties is in1materiaI, for the 
reason that it v,1ould be in1possibl e to say 
that, without such faul t on his part, the oc-
currence would have happened. The injury 
must be attributable to the defendant's neg-
ligence, and to that alone; if occasioned, in 
any degree by the plaintiff's own neglig ence, 
he is without redress.'' 

In JJ,f eng er v. Laur , 55 N. J. L. 205, Supreme 
Court, 1893, Depue, J., said : 

"In this state the est ablish ed rule is, tha t 
if the plain tiff's negli gence contribu ted to 
the injury, so that if he had not been negli-
gent he would hav e rec eived no inj ury from 
the defendant's neglig ence-t he plain tiff 's 
negligence being proxiinatel y a cause of the 
injury-he is without redr ess , un] ess the 

def enda nt 's act was a willful tre spass or 
amoun ted to an inte nt ional wro ng, and in 
such a case the compara tive degree of the 
negligen ce of the pa r ties wjll not be con-
sidered. 1'7 ew J ersey E xpress Co. v. Nichol s, 
4 , rro01n 435; P ennsyl vani a R. R. Co. v. 
R ig ht er, 13 I d . 180." 

In Osb,un v. DeYo ,ung, 99 N. J. L. 204, Errors 
and Ap peals, 1923, K alisch, J ., said at page 209 : 

'' for it js firm ly settle d that it is only wher e 
th e pl aint iff's act is a negl igent one and 
pr oxiina te ly cont r ibutes to the defendan t 's 
neglig ence that caused the plain tiff's injury 
tha t the la tter is · debarred of a recovery . 
The lea ding cases in this state which illus -
tra te this doct rj ne are : Ne w J ersey E :r-
p ress Co . v. Nich ols, 33 N. J . L. 434; Neiu 
Y ork L ake Erie and Wes tern Ra ilroad Co. 

' v. B all, 53 I d. 283 ; M enger v. La1,1r, 55 Id. 
205. " 

Jud ge Po rte r 's charge to the ju ry res pecting 
contri butor y negligence was not confined to the 
langua ge obj ected to. At page 146, he used the 
followi ng language, part of which was a direct 
reques t subn1itted to him by the plaintiff -appel-
lant: 

·' 4. ' The def endant has set up a defense 
of contr ibutory negligence, and upon the de-
fendan t th ere fore, r est s the burden of e tab -
lishing the affirmative defen se.' . . 

I so charg e. In that connect10n I m1gllt 
say, if I have not alre ady said it, and I ~01~'~ 
th ink I have, that the theory of the plan~hff 
is th at he was exerci sing what he had a ngh t 
to exer cise that is to sav he was ,,·here he 

' J • ha d a ri gh t to be, and that 1t was through the 
negligence of the defe ndant tha t he was hur t. 
Now the bur den of proof is on him to show 
you 'by the p reponde r ance of the evidence 
the tru th of th at pos ibon , so that whe1} t~rn 
defe nd ant con1es in and says the plaintiff 
cont r ibuted to thi s negligence by his act, as 
I l1t1vo cJiar o·od. v ou uow t }JC l.mrdon it:J 0 11 

b .J ' 
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him, at that time, to prove by the weigh t of 
. the testimony, the fact of tha t contributory 
negligence.'' 

At page 149, he said in the languag e of the 
defendants' request: 

"5. ' Even though you shou ld find that the 
defendant was negligent, if you should also 
find that by his own negligen ce th e plaj nt iff, 
in an y degree, contribu ted to the collision in 
question your verdict must be in fav or of the 
defendant.' I so charge you. " 

The cases are clear that the charg e of the 
Court n1ust be r ead and consider ed as a wh ole. 
H eckle v. P ord JYI. otor Compa ny, Error s and Ap-
peals, 1925, 3 A. R. 631; S tate v. Martin, 4 A. R. 
312; A1~th o1,i.y v. Publ ic Tra nsi t C01npany, 3 :.Misc. 
1204. On that subjec t the Court of Er r ors and 
Appeals by Trenchard, J., in Ka rgma n v. Carlo, 
85 N. J. L. 632, at page 638., said: 

'' With respect t o other ins tru ctions, sa jd 
to be erroneous in law and as to assun1p tions 
of n1atters of fa ct , and to which obje ct ions 
wer e made at the t rial, it is sufficient to say 
that w~ have examined them in the ligh t o± 
the entue charge, and find no er r or in then1, 
when properl y tested. So lon g as the law is 
stated corre ctly and in tellig entl y, the ulti -
n1ate test of th e soundn ess of in st ru ction s 
is not what the ingenui ty of coun sel can at 
leisure, ·work out the instru ctions to n1~an 
but how and in wha t sens e, und er th e evi~ 
dence before then1 and the cir cum st anc es of 
the trial, would ordin ary men and jur or s 
understand the ins tructions as a whole. ' ' 

Referrin g ba ck to th e lan guage of Ju dge 
Porter's • charge which has been qu estion ed by the 
plaintiff-appellan t , it will be observed th at afte r 
sa ying th ere could be no re cover y if the pl ain-
tiff hin1self was negligent, the Court sa jd a dis-
tinc t ion n1ust be dra wn behvee n condi t ion and 
caus es . That tha t is the la w is definit ely settle d 
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by num erou s cas es, am ong which are : Griffee v . 
Delaware R ive r Ferry Co., 91 N. J . L . 280, Er -
r ors and Appeals, 1917; Wherry v. Pirhlic Service 
R ailway Co., 1 Misc . 539, Supreme Court, 1923; 
Menger v. L aitr, 55 N. J . L. 205, supra . 

In J.l!f enger v. La ur, supra, Depu e, J., said at 
page 216 : 

' ' I n the t rial of cases of this kind, where 
it appears that both part ies were in fault , 
the prin1ary consideration is, ,\'l1cther the 
fa ulty act of the plaint iff was so remote from 
the injur y as not to be regarded in a lega l 
sense as a cause of the acciden t, or whether 
the inj ury was proxima tely due to the plajn-
tiff 's negligence as well as to the negligence 
of th e defendant . lf the fa ulty act of the 
plaint iff si1nply presents the condition under 
whic h the injury was re ceived, and was not 
in a legal sense a contributory cause there-
of, then the sole question will be whether, 
unde r the circumstances and in the situation 
in ,d 1ich the inj ury was re ceived, it was due 
to the defendant's neglige nce. But if the 
plaintiff's neg ligence proxirna tely, that is, 
direc tly, collhibuted to the injury, it will 
disen title hin1 to a recovery, unless thr de-
fendant's wrongful act ·was willful or 
amounted to an intentional wrong. '' 

Si1nnar language was used in the Griffee case 
a11cl the , vherry case, cited aboYe. 

On page 3 of his brief the plain tiff -appell ant 
r es tates the charge as he says it should lurve 
been delivered by inserb ng '' and whose duty it 
was in the exer cise of reaso11able cnre to ha,Te 
looked. '' I t is difficult, if not in1possible, to con-
eoive of a si tuation where an operator of an 
au t0111obile on a pub lic hig hwa y at th re e o 'clock 
i11 tho 1norning, is not un der a duty to look. 
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In Pool v. Brown, 89 N. J. L. 314, Errors and 
Appeals, 1916, l{alisch, J., said at page 316: 

"The driver of the automobile was under 
a legal duty to use reasonable care to avojd 
colliding with other vehicles or persons in 
the public highway. His duty was to be on 
the alert, to observe persons who were in 
the street, or about to cross the street, and 
to use reasonable car e to avoid colliding· 
·with then1." 

In the case at hand, the plaintiff was driving 
toward the east and the defendant's t ruck came 
fro1n the south, going north, so that as betw een 
the two, the defendants had the right of way 
under the rrraffic Act. 

In Erwi n v. Traud, 90 N. J. L. 289, Errors and 
Appeals, 1916, a collision between two automo-
biles at a street intersection was involved. The 
driver of the car coming from the right and who, 
ns betweeu the two, had the right of way under 
an Ordinance of tl1e City of Newark, failed to 
look to his left. White, J., said at page 290: 

"It was a case where the driver as the 
Jury fro1n the evidence may have fo~nd, did 
not look to his left at all. This, we think, as 
a reasonably careful man he should have 
done where, as here, ther e was full uno b-
s tructed opportunity for him to have done 
so." 

As we have said above, the defendan ts' tru ck . ' 
111 the case at hand, had the right of way and , 
therefore, it would seem both because of that 
fact, and his general obligation to ac t as a rea -
sonably prudent person would have acted under 
similar circumstances, that ther e was a double 
dnty upon the plaintiff to have looked. See also, 
Connolly v. Pitbl ic S ervice Rail way Co., 94 N .• J. 
L. 157, and cases ther ein cit ed. 
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Thre e cases ar e re f erred to in the plaint iff's 
bri ef as au thori ty for hi s propos ition that the 
Court er red by no t telling the jury the re was a 
du ty upon the pla int iff to look. In I-I ouston v. 
T rarJhagen , 47 N. J . L. 23, referred to by the 
pl ainti ff in his brief, the plaintiff, a six-year -old 
child, fell down a flight of stone steps leading 
f rom a publi c st r eet into the cellar of a house, at 
a ti nie when he was approaching a druggist's 
window a1Hl in looking at the contents of the 
windo w, did not observe the opening in the pave-
men t. Fo llowing the part of the opinion quoted 
in the pla iu tiff 's br ief, on page 24, Magee, J ., 
sa id : 

' ' I thi11k the motion to non-suit 011 this 
gr ound ,,·as prope r ly denied, and that it was 
correct io pern1it the jury to say whether 
plain ti ff was neg ligent in walking upon a 
pu blic sidewalk, and, in the absence of any 
110tice of danger , in reliance 011 the public 
way being prese r ved safe for passers, per-
mi tti ng his attent ion to be drawn from the 
S}Jot 0 11 ·which he was about to step, to sur-
r onn din g objects . A verdict finding no negli -
gence in such conduct ought not to be dis-
tu rbe d on th at ground . Ditran t v. Palme·r, 
supra ." 

I n Bro icn v. R ailroad Co., 68 N. J. L . 618, the 
co1npl ete d sente nce of :Magee, J ., only part of 
which wa s quo ted in the plaillti ff 's brief reads 
a s foUows : 

" , Vheu he says that, at that time, he 
could see no t ro lley car i1i sight, he conclu-
siv ely estab lishes that he <lid not then make 
the ~bserv at ion which duty required of him, 
hecau se, if he ha d done so, he would un-
doubt edly have discovered the appr oaching 
car, and have been able to avoid the 
eollis ion . '' 

I n 111 ahnk en v. F'reeholder s of 111 onmovlh, 6:2 
N. .J. L 404, also cited as authority in the 
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plaintiff's brief, the facts were that the plain tiff 
,vas riding a bicycle over a public drawbridge 
in the daytime, that as she approached the draw, 
she found it open with a carriage in front of her 
waiting to cross and another coming behind her 
and concluding to disn1ount, she wheeled to her 
left to a timber guard dividing the wagonways, 
the guard being one foot square and alighted on 
it. In doing so she stepped on the timber guard 
with one foot, and in her effort to step upon 
the floor of the bridge with her other foot she 
stepped into an opening alongside the timber 
guard and was injured. She did not see the 
opening, but n1ight have seen it if she had looked 
at the floor ·when she alighted. There was a 
non-suit and the Court of Errors reversed the 
Court below. I-Iendrickson, J., at page 409: 

'' There are several circumstances to be 
conside!ed in the present case in reaching a 
conclusion upon the question of whether the 
plaintiff was negligent in failing to soc tho 
place of danger. 

'l1hore was the presumption of law tha t 
the bridge was in a safe condition. There 
was a carriage in front of the plaintiff and 
one coming behind her, as she was about 
to dismount, which might justly require a 
~hare of her attei:tion. Upon the ·principl e 
Just referred to, it seems clear that these 
are matter~ to be submitted to the jury, and 
to be considered by them, upon a ques t ion 
of contributory negligence.'' 

In P ennsylvan .ia Ra ilroad Co. v. R ighte1·, 4~ 
N. J. L. 180, ]iJrrors and Appeals, 1880, a man 
driving a horse and wagon was struck by a rail -
road train. Reed, J., said at page 187: 

'' I a1n un.able to see any reason why, if he 
had used his eyes with any degree of care, 
~ie ~ould not have seen the approachiug train 
111 tune to arrest the progress of his carriao·e 
and avoid the collision. It ·was his du ty to 
approach the track with caution, an<l to have 

11 

his horses at such a gait and under such 
contro l as would allow him to arrest their 
mov emen ts at once . Dean y himself does not 
say th at he looked at that point . Th ere is, 
however, the test imony of th ree witnesse s, 
who say th at they saw him look. But such 
testimony cannot aid the plain ti ffs where 
it is clear tha t , if he looked with care, he 
1nust have seen the t rain. I f a trave ler, 
says Dr . ~ Tharton, by looking along the 
roa d, could hav e seen an app roa ching tr ain 
in time to escape, it would he pre sumed, jn 
case of collision, that he djd not look, or, 
looking, did not heed what he saw. VVhart. 
on Neg., Sec. 382. '' 

lVIis-sta ternent s appear in the plain tiff' s brief 
on pages 7 and 8. A reading of the record will 
sh ow tha t · no in fe ren ce, as sugges ted on p1g1~ 7 of 
the plain tiff' s brie f, can be drawn to the effect 
that the defendan ts' truck "approa ched plain-
tiff on defendants' loft -hand side of the road, 
whi ch was the wrong side ." The defenda nts' 
tru ck can1e fr om the plaintiff's r ight and as be-
tween the two, it had the r ight of way. 

I t is al so incorr ect for the plaintiff to say, 
on page 7 of his hrief, '' The Court, however , 
did no t permit th e jury to determine that ques-
tion " -of contr ibu tory negligen ce. The part of 
the charge objected to was on that very ques t ion. 

On page 8 of his brief, the plaintiff Rgain mis -
stat es by saying: 

"\ Ve maintain that because of th e Court's 
1nis-d ire ction, the jur y brough t in a ve!·dict 
for the defenda nt . They were not permit ted 
to determine whether the plai ntiff was guilty 
of contributory neglig ence, in fa iling to look 
in the directi on fr on1 whence the danger 
:finally came .' ' 

Fron1 the cha rg e, the ju ry wore permit ted to 
de te rmin e that quPstion ; in fact, H was left to 
then 1 for tlicdr cldennination . 
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Page 10 of the brief is also incorrect where it 
says: 

"It is to be remembered that the collision 
in this case did not occur at the intersection, 
but · according to the evidence ref erred to 
above, about fifteen feet above the inter-
section and that further it took place on 
defendant's wrong side. of Bloomfield ave-
nue.'' 

It is not so to be remembered at all, for that 
was only the plaintiff's own story and it was 
contradicted by the defendants' witnesses, as 
the record will show, who said the plaintiff's car 
struck their truck on its left side. 

We believe the appeal is without merit and 
that the judgment appealed from should be 
affirmed. 
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McCARTER & ENGLISII, 
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AUGUSTUS C. STUDER, JR., 

Of Counsel. 




