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Notice and Groun ds of App eal. 

NOTICE AND GROUNDS OF APPEAL. 

Filed January 14, 1927. 

New Jersey Supreme Court 
HENRY A. KRUSEN ' 

Plaint iff, 

a.nd 

HIGHLAND PARK LUMBER COM-

PANY, 

D efenda nt . 

A ction 
at L aw . 

Notice of 
Appeal. 

TAKE NoTICE that the defendant, Highland 
Park Lumber Company, hereby appeals to the 
Court of Errors and Appeals of the State of 
New Jersey from the whole of the judgn 1ent en-
tered in said cause on th e following grounds: 

1. That it was harmf ul error to deny and 
refuse defe ndant's offer of evidence to prove the 
following facts: 

(A) That the lumber orde red by defendant 
from ,V. M. Crombie Co. Inc., plain ti ff's as-
signor, in July, 1920, when it arrived in Augus t, 
1920, was foun ·d, and by the seller's duly 
authorized agent, the plain tiff, admitted to be, 
defective, and that by reason thereof the defend-
ant refused to accept the same; 

(B) That the defendant there upon agreed 
with vV. M:. Crombie Co. Inc ., thro ugh its duly 
authorized agent, the plaintiff, that the defend-
ant would us e such portion, if any, of said lum-
ber as the defendant could use, and that the 
W. 1\1. Crombie Co. Inc. would remove that 

10 

I l 

20 

30 

40 



- - - -~ -- -- - -

- ~--

10 

4 

Judgment Record-Complaint. 

JUDGMENT RECORD. 

NEW JERSEY SUPREME COURT. 

HENRY A. !(RUSEN J11,dgment ' Plaintiff, Record. 
vs. Action 

HIGHLAND PARK LUMBER CoM- at Law. 
PANY, On Postea. Defendant. 

Judgment of non-suit against defendant and 
in favor of plaintiff on counter-claim and verdict. 

George D. Hendrickson, attorney. 

20 Highland Park Lumber Company, the defend-
ant in this cause, was summoned to answer unto 
Henry A. Krusen, the plaintiff therein, in an 
action at law upon the following complaint: 

( Summons issued August 9, 1925.) 
Plaintiff, Henry A. Krusen, residing at 19 

South :Maple avenue, in the City of East Orange, 
in the County of Essex and the State of New 
Jersey, says that: 

30 (1) On or about January 3, 1925, W. ~L 
Crombie & Co. Inc. and the defendant entered 
into an agreement reduced to writing, copy of 
which is hereto annexed marked Schedule · A, and 
made a part hereof whereby W. M. Crombie & 
Co. Inc. agreed to sell to defendant two ( 2) cars 
of White Fir #4 Boards D2S at a certain price 
and upon certain terms and conditions all shown 
on said Schedule A. 

(2) That afterwards W. M. Crombie & Co. 
40 Inc. shipped and delivered to defendant car MC 

5 
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'#64124 containing 31443 feet, of said lumber of 
the value of $1171.25 and car St. P. $84408 con-
taining 28239 feet, of said lumber of the value 
of $1051.90. That Highland Park Lumber Co. 
accepted said shipment in full performance of 
said contract. 

( 3) That no part of said sum has been paid 
except (1) defendant is entitled to a credit of 
$491.56 freight paid by it on shipment contained 
in car #64124 leaving a balance due and unpaid 
on said shipment of $679.69, and a credit of 
$432.39 freight paid by it on shipment contained 
in car #84408 leaving a balance due and unpaid 
on said shipn1ent of $619.15; a total balance due 
and unpaid of $1299.20. 

( 4) On June 5th, 1925 W. M. Crombie & Co. 
Inc. duly assigned the amount due it from High-
land Park Lumber Co., a corporation to wit, 
$1299.20 to this plaintiff of all of which the de-
fendant had notice. 

Plaintiff demands, as damages $1299.20 with 
interest thereon from January 23rd, 1925. 

George D. Hendrickson, 
Atty. of Pltff. 
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The following is a copy of the contract re-
duced to writing mentioned in the above com-
plaint. 

SCIIEDULE A. 
W. M. CROMBIE & CO. INC. 

Lumber Merchants 
101 Park Ave., New York City 

Crombie Order No. 10337 
Contract No. 
Your Order No. 7313 

Shipment Desired 
New York Jan. 3, 1924. To be made immediately 

Consigned to you 
Messrs. Highland Park Lumber at New Brunswick, N. J. 

Co. New Brunswick, N. J. Via Pa. Ry. 
ACKNOWLEDGMENT OF ORDER-If not correct in every 

detail, advise us at ,once or we cannot be responsible for 
any errors or omissions. 

WHITE FIR 
Two (2) Cars 4/4x4 & W dr. #4 Boards D2S $37.25 Del 

This acceptance is subject to sale of stock 
called for, previous to receipt of this order by 

20 the mill, and is contingent upon strikes, acci-
dents, delays of carriers and other circumstances 
beyond our control. 

30 

40 

TERMS: Freight Net. Balance 2ro. 10 days 
from date of arrival or 60 day note. 
Any claims for shortage or quality must be 
made within 5 days from arrival or they cannot 
be recognized. 

Yours very truly, 
W. M. CROMBIE & CO. INC. 

(Filed November 30, 1925.) 

Endorsed: 

Defendant consents to the filing of within 
amended complaint. 

Dated Nov. 24/25. 

Edw. W. Hicks, 
At ty. of Deft. 

7 
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Defendant having its principal office and pla ce 
of business in the Borough of Highland Park, 
County of Middlesex and State of New Jersey, 
says that : 

1. It admits the first paragraph of an1ended 
complaint . 

2. It admits the second paragraph of am ende d 
complaint. 

3. It denies third paragraph in amended com-
plaint except as admitted in following stat e-
ment: 

The cre dits for freight are correctly set forth 
in said third paragraph and said W. M. Cr ombie 
& Co. Inc. is entitled to credit as against de-
fendant for the balance of $1299.20 in said para-
graph n1entioned, but neither said sum nor any 
part there of is due from defenda nt to plain tiff 
because said W. lVL Cron1bie & Co. Inc. at said 
time was inde bted to defendan t as more par ticu-
larly set for th in the counter-claim annexed to 
this an1ended answer in a sum in excess of said 
$1299.20. 

4. It denies four th para gr aph of an1ended 
complaint except so far as adn1itted in the fol-
lowing statement: 

On June 12th, 1925 it receiv:ed a let ter fro m 
presen t attorney of plaintiff to the effect tha t he 
represented Mr. H arry A. Crus in and tha t lette r 
was to advise defendant that Crusin was th e 
assigne e and owner of an account of W. 1\!I. 
Crombie & Co. agail'lst defenda nt amountin g to 
$1299.20. 

As to any assignment by Crombie & Co. t o 
plaintiff of any alleged inde:btedness of defend-
ant, it has not any knowledge or inform atio n 
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Jiidgment Record-Answer and Counter-claim. 

thereo.f sufficient to form a belief and puts the 
plaintiff upon his proof. 

It denies that 1at the time said assignment is 
alleged to have been made it was indebted to 
W. M. Crombie & Co. in the : sum of $1,299.20, 
or in any other sum. 

5. By way of counter-claim against the plain-
tiff, the defendant says that: 

FIRST COUNT OF COUNTER-CLAIM 
1. Before notice of any as:signment by W. M. 

Crombie & Co. Inc., to plaintiff and on or a.bout 
July 20th, 1920 said W. M. Cron1bie & Co. Inc. 
shipped to defendant a ,carload of white pine at 
an agreed price of $110.00 per thousand feet, 
delivered to defendant and warranted same to be 

20 of good quality, of the sizes ordered and of a 
quality and kind known in the trade and in 
previous transactions ·between said W. M. 
Crombie & Co. Inc. and said defendant as 
Good Shorts. 

2. Car shipped in accordance with paragraph 
one of this count arrived at the place of business 
of defendant on or about August 30, 1920 and 
·without any acceptance thereof by defendant, 
said vV. M:. Crombie & Co. Inc., by its agent 

~O made a partial examination of the shipment, 
stated that it was not of the quality contem-
plated or as warranted and agreed with defend-
ant, that if latter would pay for same at the 
rate of $100.00 per thousand de.livered as afore-
said, unload said car, store contents and aicc.ept 
,so much thereof as co·mplied with t,he terms of 
said sale and warranty, said W. M. Crombie & 
Co. Inc. would remove the balance and pay de-
fendant at the rate of $100.00 per thousand feet 

40 for said balance. 

9 
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3. Relying on said promise and agreement, 
de.fendant paid ,said W. M. Crombie cf Co. Inc., 
for -contents of said car, 21,362 feet at the rate 
of $100.00 per thousand by paying freight :charges 
of $168.87, giving its triade acceptance for $1967.-
33 and paying amount of said acceptanJCe on its 
due date, to wit, on December 20th, 1920 to the 
bank to whi,ch said W. M. Crombie & Co. Inc., 
had transferred same. The amount of said 
shipm 1e•nt which complied with the terms of sale 
and which was used or ;sold by defendant was 
8851 5/6/ feet amounting at $·100.00 per thou-
sand to $885.18 and leaving due to defendant 
from said W. M. Crombie & Co. Inc., $1251.02. 

4. Defendant notified said W. M. Crombie & 
Co. Inc., prior to notice of ,said alleged assig11-
ment of the a·mount used and a·mount held for 
it by defendant and said W. M. Crombie & Co., 
Inc., requested defendant to continue to store said 
balance for said Crombie Co. pending re-ceipt 
of shipping instructions wh:uch it promised to 
furnish and promised to pay defendant said sum 
of $1251.02. 

5. From time to time thereafter said W. M. 
Crombie & Co. Inc., informed defendant that 
said balance was to be shipped and promised 
definite shipping instructions, but failed to fur-
nish san1e and has not paid said sum of $1251.02 
or any part thereof. 

6. Said balance of merchandise is still being 
stored for said Crombie & Co. by defendant at 
~ts yard in said Borough of Highland Park and 
1n addition to said $1251.02 there is due defend-
ant the reasonable c,harges for such storage 
amounting to $233.82. 
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SECOND COUNT OF COUNTER-CLAIM 
1. Defendant repeats the ;statements in para-

graph one of first count of counter-el:aim. 
2. The goods were not as warranted, but 

differed therefrom and were infe-rior thereto in 
that, to comply with the terms of sale and 

10 warranty, said lumber should have • been in piece ,s 
of not less than six feet in length, not less. than 
six inches in width, and of bright clear ,stock of 
full dimensions with square cuts and well manu-
factured, whereas, said lumber was in pieces of 
less. than six feet in length ·and as short as four 
feet in length and less than six inches in width 
and as narrow as four inches in width and were 
bl3;ck and weather-beaten, showed bla:ek sap 
stains, were not well manufactured and were cut 

20 from the outside of logs with hark along the 
edges and defendant within a reasona .ble time 
after it knew or ought to have known of such 
breach gave notice of same to settle. 

3. 12,510 1/6th feet of said shipm :ent were 
worthle,ss because of the difference and defects 
set forth in paragraph 3, and defendant sus-
tained damage thereby in the amount of $1251.02 
and there also beca·me due to it the additional 
sum of $233.82 for storage as above set forth in 

30 pa~agraph ,six of first count of counter-claim, 
making a total due to it from said W. M. Crom•bi·e 
& Oo. Inc., of $1484.84. 

THIRD COUNT OF COUNTER-CLAIM 
1. Defendant repeats statement in paragraph 

one of first count of counter-claim. 
2. Th:e goods were not as warranted, but 

were inferior thereto a.s set forth in paragraph 2 
of second count of this counter-claim and be-

4 o ca use of same, defendant ref used to accept ship-

11 
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ment, rescinded the contract for sale of same, 
offered to return goods to the seller in as sub-
stantially good condition as, they were · when 
transferred to defendant and notified seller with-
in a reasonable time of defeDJdant 's election to 
rescind. 

3. Seller accepted such resdssion, direeted 
defendant to store goods for seller, to use any 
of same that could be sold or used and defend-
ant having paid for all of said goods, seller 
promised to return to defendant such sum as 
represented unused portion of shipment. • 

4. The amount so paid by defendant was 
$2136.20, the , amount of goods used or sold was 
$885.18, the, balance due from said W. M. Crom-
bie & Co. Inc., to defendant was $1251.02 plus 
charges for storage as set forth in paragraph 
six of first count of counter-claim $233.82 mak-
ing a total of $1484.84. Neither said amount nor 
any part thereof has been paid by said W. l\lL 
Crombie & C'o. Inc., to defendant. 

FOURTH COUNT OF COUNTER-CLAIM 
1. Before notice of any assignment by W. M. 

Crombie & Co. Inc. to plaintiff, said W. M. Crom-
bie & Co. Inc., was indebted to defendant in the 
sum of $338.00 for storage of certain other 
lum·ber, the contents of three railroad cars as 
follows: 

Car #10630 0 . .S. L. from December 1, 
1920, to Deeember 31st, 1921 ....... 13 months 

Car #215311 N. Y. C. from November 
1, 1920 to ~{ay 31st, 1922 ........... 17 " 

Car #9531 N. Y. c(/; St. L. from No-
ven1ber 1, J 920 to August 31, 19:22 .. 22 

Total number of months ....... 52 
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2. Said W. M. Crombie & Co. Inc., requested 
defendant to store the contents of said three cars 
and agreed to pay defendant what said storag e 
wa,s reasonably worth. 

3. Said storage was reasonably worth the sum 
of $6.50 per month for contents of each car, 

10 amounting in all for said 52 month s to $338.00. 
4. Said W. M. Crombie & Co. In c., has not 

paid said sum or any part thereof to the damage 
of defendant $338.00. 

FIFTH COUNT OF COUNTER-CLAIM 
1. Defendant repeats statements in paragraph 

one of first count of counter-claim. 
2. Said W. M. Crombie & Co. Inc., agreed 

with defendant that portion of said carload was 

20 not a,s warranted and that defendant should 
accept, use and pay for only so mu ch thereof as 
complied with tihe terms of warran ty and sale 
and that such pa yment should be made at the 
rate of $100.00 per thousand feet. 

3. In · paying for the accepted por tion of said 
carload ,defendant on or about December 20th, 
1920 by error overpaid said W. M. Crombi e & 
Co. In c., to the extent of $1251.02 and ther eupo n 
said excess payment became due and pa yab le by 

30 said W. M. Crombie & Co. Inc., to said defend-
ant. 

4. Said W. M. Crombie & Co. Inc., although 
demand has been made upon it by said defend -
ant, has failed and refused to pay defendan t 
said sum of $1251.02 or any par t there of to the 
damage of the def 'endant $1251.02. 

SIXTH COUNT OF COUNTER-CLAIM 
1. Plain tiff, at the time of transactions men-

40 tioned in paragraphs one to five inclusive of 

13 
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first cou nt of counte r-cla im ·was employed by 
said W. M. Crombie & Co. I nc., as a salesman 
and received from said company a salary as 
su0h and also commission s on ord er s secured by 
him and accepted by said Crombie Co. 

2. Plaintiff pers 'ona lly inspeeted the shipment 
mentioned in paragraph one, of fir st count of 
counter -claim, stated to defendan t that a n1istake 
had been mad e in re la tion to kind and quality 
and promised defendant that if defendant would 
pay ,said Crombie Co. at the ra t e of $100.00 per 
thousand fee t for same, would store the entire 
carload and use and sell any of it th.at was found 
to ·~omply with the ter ms of sale and would con-
tinue to give plaintiff orders for shipmen ts of 
other carload s of timber he would personally, if 
said Crombie Co. fai}ed to do so, attend to the 
shipment of the unso ld and unused por tion and 
the re-payment to defendant of th e amount paid 
by it in excess of the amount so sold or used. 

3. Relying on said promise of plaintiff, de-
fendant paid said W . M. Crombie & Co. In c., as 
in this counter-claim above set forth and con-
tinued to give said plaintiff orders for carloads 
of timbe r for a long tim e thereafteT . Said ,V. 
1vl. Cromb ie & Co. I nc., failed to make payment 
for said 'balance of ti mber and said plaintiff 
has faile d to kee1p an d perform his promise and 
agreement to personally attend to the re-sh ip-
ment of said timber and to pay to defendant 
the amou nt due it for ,unsold and unused portion 
to the damage of defendant $1251.02. 

DEFEN DANT COUNTER CLAIMS 
1. $1484.84 on the first, second and third 

counts of this counter-claim with intm·est on 
$1251.02 thereof from December 20th 1920 the 

' ' due da te of trade acceptance above mentione d. 
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2. $338.00 on fourth count of counter-claim 
with interest thereon from August 31,st, 1922. 

3. $1251.02 on the fifth and sixth counts of 
counter-claim with interest thereon from Decem-
ber 20th, 1920. 

BURNETT & MURRAY, 
Attorneys for Defendant. 

(Filed December 14, 1925) 

Endorsed: 
The filing of answer and counter-claim as 

within time is consented to. 

GEORGE D. HENDRICKSON, 
Attorney of Plaintiff. 

20 ANSWER TO FIRST COUNT OF COUNTER-
CLAIJJf 

1. Plaintiff denies paragraph #1 of the fir st 
count of defendant's ,counter-claim and alleges 
that on July 20th, 1920 vV. M. Crom:bie & Co. 
Inc., a0cepte d an order for the delivery of one 
car of good shorts, which was reduced to writing, 
upon certain terms and conditions and at a cer-
tain price ,, all shovn1 by the acknowledgment of 

3 O order, true copy of which is hereto annexed and 
made a part hereo.f, and thereupon shipped and 
delivered such merchandise of a value of $2349-
.82 in car NNW # 27297. 

2. Plaintiff denies paragraph #2 of the first 
count of defendant's counter-claim and alleges 
that after the merchandise was so delivered to 
Hig1hland Park Lumber Company, it ,sold and 
delivered same to Cronk Mfg. Company, a cor-
poration of the State of New Jersey. That th:ere-

40 after defendant requested a reduction in price 
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from vV. M. Crombie & Co. Inc. , defendant 
claiming it was not as good as contemp lated and 
asked for a reduc ti on of $10.00 per thousand 
off the agreed price which was allowed and there -
upon defenda nt gave its trade acceptance or 
promissory note, after deducting said allowance 
and the , amoun t of freight prepaid by defendant, 
in the sum of $1967 .33 which tra de aciceptance 
was on or about October 13th, 1920 accepted by 
W. M. Crombie & Co. In c., in pay ment of the 
moneys due it unde r the compromise so pre-
viously effected; afterward and on or a·bout 
October 26th, 1920 Highland Park Lumb er Com-
pany paid to W. M. Crombie & Co. Inc., tihe 
further sum of $7.22 in terest for over time-
tak en; and that afterwards Hig hla.nd Park Lum-
ber Company paid in full, said pro mis sory note ., 
on its due date. , 

3. Plaintiff denies paragraph #3 of the first 
count of defenda nt's counter-claim ex-cerpt it ad-
mits tha t defendan t paid W. M. Crombie & Co. 
In c. the sum of $1967.33 on Decem:ber 20th, 1920, 
the amount due W. ~L Crombie & Co. Inc. from 
defendant after cred iting the amount of freight 
charges prepaid by defendant and the $10.00 per 
thousan d reduction in price as above set forth . 

4. P laintiff denies paragraphs #4, 5 and 6 of 
the first count of defendan t 's counter-claim . 

ANSTiVER TO SECOND COUNT OF DEFEND-
ANTJS COUNTER-CLAIM 

1. Plaintiff denies paragraph #1 of the sec-
ond count of def e11dant 's counter -claim and al-
leges the same facts as alleged in plaintiff's 
answer to the first count of defendant's counter-
claim. 
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2. Plaintiff denies the allegations 1n para-
graph #2 of the second count of defendant's 
counter -claim but admits , that defendant found 
fault with the lumber and aHe1ges that said com-
plaint was compromised by the allowance of 
$10.00 per thousand off of the contract price as 

lO hereinbefore alleged. 
3. Plaintiff denies paragraph # 3 of the sec-

ond count of defendant's counter -claim. 

ANSWER TO THIRD COUNT OF DEFEND-
ANT'S COUNTER-CLAIM 

1. Plaintiff denies paragraph #1 of the third 
count of defendant's counter-claim and alleges 
the same facts as he alleges in his ans 1vve1r to the 
first count of defendant's counter-claim. 

2. Plaintiff denies paragraph #2, of the third 
2 0 count of defendant's counter -claim and alleges 

that defendant compromised his objection to the 
merchandise delivered and thereafter paid the 
moneys due from it to W. NL Crom 'bie & Co. Inc. 
under such compromise as hereinhef ore alleged. 

30 

3. Plaintiff deni:e1s paragraph #3 of the third 
count of defendant's counter-claim. 

4. Plaintiff denies para.graph #4 of the third 
count of defendant's counter-claim. 

REPLY TO FOURTH COUNT OF DEFEND-
ANT'S COUNTER-CLAIM 

1. Plaintiff denies every allegation contained 
in the fourth ,count of defendant's counter-claim. 

REPLY TO FIFTH COUNT OF DEFEND-
ANT'S COUNTER-CLAIM 

1. Plaintiff denies paragra!)h # 1 of the fifth 
count of defendant's counter-claim and alleges 
the same facts as it alleges in his answe:r to the 

40 first count of defendant's counter-cilaim. 

17 
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2. P laintiff denies par aigraphs 2, 3 and 4 of 
the fifth count of defendant's counter-daim. 

REPLY TO SIXTH COUNT OF DEF EN D-
ANT'S COUNTER-CLAIM 

1. Plaintiff denies the first paragraph of the 
sixth count of defendant's counter -claim except 
he admits that he was a salesman employed by 
W. M. Crombie & Co. Inc. 

2. Plaintiff denies pa~agraph #2 of the1 sixth 
count of defendan t's counter-elaim but admits 
that he personally inspected said shipment and 
a1leig·es that in compromise of defendant's com-
plaint against said shi1pment he offered to de-
fendan t that W. M. Crombie & Co. In c. would 
reduce the agreed price r, $10.00 per thousand 
and thereupon defendant accepted such offer 
and made settlemen t with W. M. Crombie & Co. 
Inc. 1n accorda nce therewith as hereinbe fore 
alleged. 

3. Plaintiff denies paragraph #3 o.f the sixth 
count of defendant's counter-.claim. 

FIRST SEPARATE DEF ENSE TO THE 
FIRST, SECOND, FIFTH AND SIXTH 
COUNTE R -CLA IM 

1. On or about July 20til1, 1920 W. 11:. Crom-
bie & Co. Inc. entered into an agreement reduced 
to writing and show11 by Exhibit A hereto an-
nexed and mad e a part hereof and a.f terwards 
shipped and delivered to defendant one carload 
of White Pine kn own as good shorts and there -
upon there became due from defendant to W. NL 
Crombie & Co. In~. the sum of $2349.82 less 
freight amounting to $168.87 to be deducted, 
same having been paid by defendant, leaving 
the sum of $2108.95 due from defendant to plain -

10 
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tiff, whi0h the defendant then and there disputed 
and refused to pay heieause it .claimed that the 
goods delivered were not as good as it expected. 

2. That thereupon W. M. Crombie- & Co. Inc. 
and defendant agreed to a compromise of said 
defendant's 'Claim and that in compromise there-
of the defendant should pay and W. M. Crombie 
& •Co. Inc. should accept $1967.33 plus interest 
for over time taken in 1naking settlement in ac-
cordance with the temns and provisions of said 
agreement in satisfaction thereof. 

3. That t1her ,eafter defendant did so pay and 
W. M. Crombie & Co. Inc. so accepted said sum 
of money and thereiby the said eilaim was satisfied 
and compromised. 

Wherefore plaintiff demands judgment that 
20 the first, second, third, fifth and sixth counts of 

defendant's counter-claim herein he dismiss ,ed 
with the costs and disbursements in this action. 

FIRST SEP.AR.ATE DEFENSE TO THE 
FOURTH COUNT OF DEFEND.ANT 'S 
COUNTER-CL.AIM 

1. At the time or times men tioned in defend-
ant's fourth count of ,counter-claim defendan t 
was indebted to W. M. Crombie & Co. Inc. and 

30 W. M. Crombie & Oo. Inc. gratuitousl y extended 
credit to defendant at defendant's request. 

2. Tha t during such ti1ne defend ant gratu it -
ously offered vV. M. Crombi e & Co. Inc. per -
mission to store its lumber on defendant 's 
premises at or near New Brunswick, N. J. with-
out cost or charg ·es. 

3. W. M. Crombie & Co. Inc. accepted said 
offer and the only lumber stored by it on de-
fendant '•s premises were so stored under such 

40 accepted offer. 
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Wherefore the plai nt iff deman ds judgme nt 
tha t th e fourt h count of def enda nt's ,counter -
claim be dismis sed with the costs and disbur se-
men ts in this action. 

TlfIRD SEP .AR .ATE DEFE NS E TO THE 
FIRST, SE COND, THIRD , FO URTI -I .AND 
SIXTH COUNT S OF COUNTER CLAI M 

1. That aft er the tra nsact ions herein set for th 
and will full knowledge of ma t ters and th ings 
rerlating thereto defendant made no d ema nd f rom 
W. M. Crombie & Co. or this de fenda nt for more 
than one year the reafter for th e re-p ayment to 
def end ant of the moneys pai d by it to W . M. 
Cromibi,e, & Co. In c. or for th e paym ent of any 
moneys for the st orage of lum ber. 

GEOR GE D. HE NDRI CI{SO N, 
Attorney fo r P lai ntiff . 

W . M. CROMBI E & COMPAN Y, 
IN C. 

L umber Mer ch an t s 
101 P a rk Ave. , Ne w Yor k Cit y 

Ne w Yor k Jul y 20, 1920 
Me ssrs. Highland P ar k Lumb er 

Co. New Bruns wic k , N. J. 

Gen tl emen:-

Cr omb ie Or der No. 6103 
Oont ract No. 
Your Orde r No. 5054 

Shipmen t Desired 
T o be m ade Car en r ou te 

Consig ne d to you 
At New ·Brun sw ick , N. J. 

Via P enna RR 

ACKNO W LEDG MENT OF ORDER- If n ot corre ct in every 
deta il, advise us at once or we ca n not be re spo n si ble for 
any errors or om iss ions. 

One ( 1) car Good Shor ts 5/ 4-6/ 4 and 8/ 4 
P ri ce per M fee t 

$110.00 Deld. 

PRI CES delivered pre .sent 
rat e of fr,e,igiht, Any in-
·crease i:i:i fr eight ra te 
and also War 'l1ax to be 
pai d by you. 

Th is Aecepta nce is subject to sale of stock called 
for , prev i_ous to rece ip t of this or der by H1e mill, 

10 
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and is contingent upon strikes, accidents, delays 
or carriers, and other ci~cumstances beyond our 
control. 
TERMS Freight net-Balance 2% 10 days from 
date of arrival or 60 days note. 
Any claims for shortage or quality mus t be made 

10 within 5 days from arrival or they cannot be 
recognized . 

20 

30 

40 

W. M. CROMBIE & CO. INC. 
By 

(Filed January 13, 1926) 

Endorsed: 

The filing of the, within answer to amended 
counter-claim is consented to this 7th day of 
January, 1926. 

EDW. W. HICKS, 
Attorney of Defendant. 

1. Defendant denies paragraph 1 of answer 
to first count of counter-daim, except so much 
thereof as sets fort 1h an aeceptance of an order 
for delivery of one car of good shorts. 

2. Defendant denies second paragraph of 
answer to said first count except so much there-
of as sets forth payments by defendant to W. M. 
Crombie & Co. Inc. 

3. Defendant makes the same reply to first 
paragraph of answer to second count of counter-
claim as above set forth. in reply to paragraph 1 
of answer to first count. 

4. Defendant denies so much of second para -
graph of answer to second count of counter-
claim as sets forth that complainant was com-

21 
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promised by an allowance of $10.00 per thousand 
off of the contract price. 

5. Defendant makes the same reply to firs t 
paragraph of answer to third count of count er-
claim as above set forth in reply to para graph 1 
of answer to first count. 

6. Defendant denies paragraph 2 of answer 10 
to third count of counter -claim. 

7. Defendant makes the sam·e1 reply to first 
paragraph of answer to fifth count of :counter-
claim which answer is designa ted in plain tiff's 
pleading as ''reply'' as is a.bove set forth in 
reply to paragraph 1 of ans,wer to first count of 
coun ter-daim. 

8. _ Defendant denies second paragra ph of 
answer to sixth count of counter-claim designated 
in plaintiff's pleading as a "reply" exc,e,pt so ,20 
much of said ,paragraph as admits that plaintiff 
personally inspe cted said shipment. 

9. Defendant denies paragraphs 1, 2 and 3 
of '' first separa te defense'' to the first , second, 
fifth and sixth counter-claims, except so much 
thereof as sets forth a writing de,signa ted as 
exhibit A. 

10. Defendan t denies paragraphs 1, 2 and 3 
of "first separate defense" to the four th count .30 
of the defendant's counter-claim. 

11. Defendan t -denies para.graph 1 of '' th ird 
separate defense'' to the first, s·e1cond, th ird, 
fourth and sixth counts of counter -claim. 

BURNETT & l\1URRAY, 
· Attorneys of Def~nda nt . 

(Filed Jauuary 27, 1926) 

40 
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Endorsed: 

Fi ling as within time is consented to this 
January 26, 1926. 

GEORGE D. HENDRICKSON, 
Attorney of' Plaintiff. 

This case wa.s tried before Judge William A. 
Smith (to whom the same wa.s- ref'erred for 
trial) with a jury, at the Essex Circuit, on 
January 3rd, 1927. 

Afte,r the - opening of counsel for the plaintiff 
and for the defendant on its counter-claim and in 
answer to plaintiff's opening and on the evi-
dence submitted, the Court directed a non-suit 
on defendant's counter-claim and directed a. ver-

20 diet in favor of the plaintiff and against the 
defendant for Fourteen hundred fifty-five dol-
lars and twenty cents ($1455.20). 

The jury then returned a general verdict 
against the defendant and in favor of the plain-
tiff for Fourteen hundred :fifty-five dollars and 
twenty cents ($1,455.20). 

Wher ·eupon it is adjudged that the defendant's 
30 -counter-claim be dismissed and that the plaintiff 

Henry A. I{rusen, do recover of the said de-
$1455.20 fendant, Highland Park Lumber Com-

48.35 pany, on the complaint, the sum of 

40 

one thousand four hundred fifty-five 
$1503.55 dollars and twenty cents damages, to-
gether with his costs, which have been tax ·eid at 
the sum of forty-eight dollars and thirty-five 
cents, making in the whole tfhe sum o.f one 
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thousand five hundred and three dollars and 
fifty-five cents. 

Judgment entered January 12, 1927. 

WM. S. GUMMERE, 
C. J. 

I, EDWARD J. KELLEHER, Clerk of the Supreme 
Court of the S tate of New Jersey, do cert ify 
that the f or·egoing is a true copy of the judg-
ment entered in the wbove sta te d ca use as the 
same remains of record in my office. 

In tes timony where of I have set 
(SEAL) my hand and the seal of said Court 

at Trenton, this nineteenth day of 
January A. D. nineteen hundred and twenty -
seven. 

EDWARD J. KELLEHER, 
Clerk. 
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Siibstitution of Attorney. 

SUBSTITUTION OF AT'TORNEY. 

NEW JERSEY SUPREME COURT. 

HENRY A. KRUSEN' 
Plaintiff, 

and 

HIGHLAND PARK LUMBER COM-

PANY, (a corporation), 
Defendant. 

Action 
at Law. 

Substitution . 
of Attorneys. 

It is stipulated and agreed that Messrs. Burnett 
& Murray be and herrehy are substitu ted as at-
torneys of the defendant in the above-entitled 
cause. 

EDWARD W. HICKS, 
Attorney of Record of Defendant. 

BURNET ·T & MURRAY, 
Substituted Attorneys of Defendant. 

Dated, January 4, 1927. 
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NEW JERSEY SUPRE ME COURT. 

ESSEX CIRCUIT. 

Monday, Janua ry 3, 1927. 

HENRY A. KRUSE N' 

vs. 
HIGHLAND PARK L uMRER Co . 

Actio n 
at Law. 

Before Hon. Will ian1 A. Smith, J., and a 
Jur y . 

For th e plaintiff appear .s. George D. Hendrick-
son. 

For th e defend ant appears Edward H. Hicks 
(by Norbury C. Mur ra y) . 

( A jury is called and sworn.) 

Mr. Hendrickso n opens for the plain tiff as 
follows: 

This suit was instituted by Mr. Kru sen, the 
as.signee of the Cro mbie Lum ber Company in 
New York City, who are wholesa le lumbe ,r mer -
chants, against the def endant, Highla nd Park 
Lum ber Compa ny, for the recove ry of the val ue 
of ·certai n lumb er de liv ered by Crom bie & Com-
pany to th e Highland Park Lumber Company 
of the va lue of $1,299.20 under a contract of 
sale reduced to writ ing in ·which tihe terms of 
-credit fix it so that interest would run from Jan -
uary 23, 1925. Th e1re is a recoupment filed by 
the defendant on ano th er item concern ing which, 
of course, his attorn!3y will speak. I may speak 
when he gets throug h so that you can grasp 
wfha t we are trying in th is case. 
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Mr. Murray opens for the defendant as fol-
lows: 

As counsel has just stated to you, the Highland 
Park Lumber Company, which appears as de-
fendant in this case, purchased from the Crombie 
Company, lumber to the extent of $1,299.20. The 

10 lumber which was thus purclhased was all right 
in every particular. Wei did not pay for it and 
we have not paid for it for the reason that we 
have an offsetting claim against the W. M. 
Crombie Company. As counsel said, the plaintiff 
is Mr. Krusen, who appears here as assignee, or 
purchaser, from the Crombie Company with his 
claim against us for $1,299.20. Whether he has 
purichased that claim or not; or the circumstances, 
we do not know, and we put the plaintiff to his 

20 
proof in that respect. 

That brings us then to our off setting claim and 
I will explain it at this time so the proofs will 
be clear to you. In the first place, the W. M. 
Cro1nbie Company is a New York concern and 
has no place of business in New Jersey. The 
Highland Park Lumber Company has a place of 
business in Highland Park, just outside of New 
Brunswick, in l\fiddlesex County. The Highland 
Park Lumber Company is closely affiliated with 

30 two other concerns: 'fhe Highland Park Build-
ing Company and the Cronk Manufacturing 
Company. The I-Iighland Park Building Co111-
pany devotes itself to the building of hous es 
and the Cronk Manufacturing C01npany has a 
sash and door mill or factory at which it con-
verts all )umber in to sash and door s. The de-
fendant in this suit does the purchasing for both 
concerns. rrhe syste111 is that when the building 
company needs lumber it is purchased in the 

40 nan1e of the defendant in this suit and ·when it 
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arrives it is turned over to th e building co111-
pany. In order to keep track of what the build-
ing company uses, the lumber company charges 
the building company with the ma terial so de-
livered. When the sash and door company de-
sires lumber for its purposes the Highland Park 
Lumber Company likewise does the purchasing 
for that concern and it is charge d on the books 
of the lumber company with so much material 
received. These three concerns are owned by 
substantially the san1e people and operate ex-
actly the same as one concern with two depart-
ments, a mill department and a house construc -
tion department. 

The salesman of the Crombie Lumb er Com-
pany came out to the IIighland Park Construc-
tion Company and represented to them that his 
firn1, the Cromb ie Company, handled a class of 
lun1ber particularly suitable for the n1ill work 
done by the Cronk Manufacturing Company. He 
called that lumber '' good shorts.'' H e repl'e-
sented that all of it was clear, good stuff; that 
none of it was less than six feet long-

Mr. Hendrickson: I don't want to interrupt 
counsel, but as the pleadi ngs admit a contract 
I think he must confine his remal'ks to the con-
tract and that does not adn1it of len gths or 
widths. 

The Court: I can't pass on it now. 

(l\fr. Murra y resun1es opening.) 

I want to mak e it clear to the jury . They repre-
sented further that this lumber was cut evenly 
on the edges so that the mill company could, 
without a particular an1ount of n1anufac turing 
cut it off into len gths for the making of sash 
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and doors-; that it was not full of sap; that is, it 
was free and clear of sap. They bought several 
cars of these shorts and they turned out to be 
satisfactory. 

Then along can1e a car in 1920 which was any-
thing but what they represented it would be. It 

10 failed in all the particulars as to its representa-
tions. As soon as the car arrived we notified 
the plaintiff that it was not up to warranty. 
They told us. to unload and they sent out Mr . 
Krusen, the plaintiff here, who was their agent, 
to look it over, and he admitted it was not what 
it ought to be. They came to the agreement that 
the price, instead of $110 for a tho·usand feet, 
would be reduced to $100 a thousand feet for any 
stuff that the Cronk Company could use, and to 
keep track of what they used and the Crombie 

20 Company would take off their hands what they 
could not use. 

When that arrangement was made, or shortly 
thereafter, the Lumber Company gave the Crom.-
bie Company a trade acceptance for the amount · 
of the entire lumber based on the price of $100 
a thousand feet. The two concerns were 
friendly, as they had been for many years, and 
the Lumber Company, through Mr. Krusen, kept 

30 promising to take the stuff away. Finally, after 
two or three years, they did not move it. The 
two concerns had stopped doing business and 
we wanted our money back. 

The Crombie Company delivered two cars of 
stuff that I mentioned and they refused to re-
turn our money. The defective car contained 
21,360 lineal feet at $100 a thousand, or $2,136, 
less 851 feet which we used, so that we should 
have been paid $885.10. $2,136 is what we 

40 actually paid and we sue then1 for the difference. 
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Their claim against us is $1,299.20 and our 
claim is $'1,251 and interest . In addition to that, 
we claim storage charge for storing this lumber 
from 1920 down to the present time. 
: The Court : You gave a trade acceptance for 
the full amount after the dispute arose? 

Mr. 1\1:urray: rrhat was given with the specific 10 
agreen1ent, notwithstanding the payment, that 
they would take the stuff off our hands. 

The Court: Is that your contention, Mr. Hen-
drickson f 

Mr. Hendrickson: Yes. 
The Court: There is nothing on the face of 

the trade acceptance to that effect. It seems to 
me foolish to go through the trial in view of 
that . 

Mr. Murray: If your I-Ionor please, at the 12 0 
very most, the fact that we gave our trade ac-
ceptance would possibly indicate that that was 
a final settlement. As a n1atter of law it does 
not so indicate . The mere fact, if your Honor 
please, that I sell you goods which are defective 
and you pay me in the meantin1e with the ex-
press understanding that I take then1 off your 
hands-

The Court : You changed the price of then1 ,3 o 
and then you agreed to pa y the balance by trade 
acceptance. That is your agreement. 

Mr. Murray: We agreed to pay the balance 
subject to an adjustinent . 

The Court : If you can put the record in such 
form that you can appeal th e case, you may do 
so. 

Nir. :Murray: Supplemental to the defendant's 
opening, the defendant now offers to prove that 
lumber was purchased by the defendant con1- 40 
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pany from W. M. Crornbie Lumber Company in 
1920 under a term called "good shorts," which, 
by previous description by the seller to the pur-
cha.ser, specified that it should be clear white 
material and evenly manufactured, of lengths 
not less than six feet and of widths not less 

10 than four inches; that when the material arrived 
it was at once discovered that it was discolored 
and was not clear white material; that it was 
different from the representation 111 material 
particulars; that the selling company's repre-
sentative inspected the lumber, which was un-
loaded at its request, and agreed it was not up 
to representations, whereupon an oral agree-
ment was n1ade between the seller and the pur-
chaser to the effect that the price should be re-
duced from $110 per thousand feet to $100 per 

20 thousand feet as to such portion, if any, as the 
lumber company could use; that the selling com-
pany agreed to remove that portion of the de-
fective lumber which the purchasing concern 
could not use; that it was also then and there 
verbally agreed that a trade acceptance of the 
purchasing company should be given for the 
entire amount, based on the price of $100 per 
thousand feet; that when it was determined how 

30 much, if any, of the defective lumber could be 
used, a credit ·would be given by the seller to the 
purchaser on account of the tentative purcha se 
price, which was paid. In short, that the giving 
in payment of the trade acceptance was a mere 
temporary arrangement until the amount which 
the purchaser could ascertain it could use should 
be determined and at that time the selling con-
cern would pay back or give credit for, to the 
buying company, the unusable amount of the de-
fective lumber at the rat e of $100 per thousand 

40 feet. 
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The trade acceptance was subsequently pa id. 
These companies- were at that time doing an 
extensive business with each other and were 
on very friendl y terms ; the bus iness between 
them was conducted more or less loosely, as 
measured by the highest standards of business 
practice. 

The Court: The t rade acceptance stipula ted, 
I suppose, is the one attached to the answer to 
the counte r-claim 1 

Mr. Hendrickson: Why not put into the case 
the various papers and mark them 1 

The Court: Introduce in evidence your as -
signment. 

Mr. Hendrickson: I ·want the defendant to 
produce the origina l acknowledgment of the 
order. 

Nir. Murray: It is admitted, is it not , that at 
the time of the purchase of this lumber for which 
the Highland Park Lumber Company makes 
claim, that Nir. I{rusen was the authoriz ed rep-
resentative of the Cro1nbie Lumber Company ~ 

Mr. Hendrickson: To what extent 1 
Mr. Mur ra y : For the purpose of n1aking th is 

agreement we propose to prove 
:Mr. Hendrickson: We will adm it l\!fr. Krus en 

was the salesman who n1ade the sale of this lun1-
ber an d that a complaint against the lumber 
was n1ade and tha t he went the re and that he 
then reduced the price to $100 a thousand. vVe 
will adn1i t that. 

Nir. 1\1:urray: I stand read y and hereby offer 
to prove that at the time of the purchase by the 
defendan t of the lumber for which it makes 
claim, that Mr. I-Crusen, the present plaintiff, 
had actual or apparen t authority fro111 the Cron1-

10 

1 I 

20 

30 . 

40 



32 

Testimony. 

bie Lumber Company, the seller, to enter into 
the agreement which I have here offered to 
prove. 

The Court: Put in the assignment. 
Mr. Hendrickson: First I want the original 

acknowledgment of order on the 5-4, 6-4 and 8-4 
10 good shorts. 

Mr. Murray: We haven't the original. 
Mr. Hendrickson: Here is our office copy. 
Mr. JVIurray: That's all right. 
(The same is received in evidence and marked 

Exhibit P. 1.) 
Mr. Hendrickson: I offer the assignment from 

the W. M. Crombie Company to Henry A. Kru-
sen in evidence. 

20 (The same is received in evidence and marked 
Exhibit P. 2.) 

PLAINTIFF RESTS. 

The Court: You have made your offer to 
prove according to your opening and I overrul e 
that. 

Defendant's counsel prays an exception to this 
ruling of the Court. 

30 Exception noted as ground of appeal. 
Mr. Hendrickson : I off er the trade acceptance 

for $1,967.33. 
( The same is received in evidence and marked 

Exhibit P. 3.) 
Mr. Hendrickson: I wish the defendant to 

produce letters from W. M. Crombie & Company 
dated September 20, 1920 ; October 8, 1920, and 
September 27, 1920. 

11r. Murray: I haven't the letter of Septem-
40 ber 20th. 
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1fr. Hendrickson: I-lave you the letter of 
October 8th 1 

Mr. Murray: I have. 
Mr . Hendrickson: September 27th 1 
JVIr. JVIurra y : I hav~ . 
Mr. Hendrickson: Septem ber 29th instead of 10 

September 20th, it should be. 
Mr. Murra y : I have September 29th. 
Mr. Hendrickson : I off er in evidence letter of 

September 25, 1920, from the Highland Park 
Lu?1be~ Compan y to W. M. Crombie & Company, 
which 1s the letter accompa nying the · trade ac-
ceptance. 

JVIr. Murra y : I object to their admission on 
the groun d that they are ir relevant, iinmaterial 
and incompetent. 2 0 

Objec tion overruled. 
Defendant's counsel prays an exception to th is 

ruling of the Court. 
Excep tion noted as ground of appeal. 
(The same is received in evidence and n1arked 

Exhibit P. 4.) 
11r. I-Iendrickson: I offer in evidence letter 

of September 27, 1920, from W . M. Crombie & C 30 ompany to the High land Park Lumber Con1-
pany . 

( The same is received in evidence and marked 
Exh ibit P. 5.) 

Mr. He ndrick son: I offer in evidence lette r 
of Sep tem ber 29, 1920, fron1 vV. M:. Cromb ie & 
Company to the Highland Park Lumber Com-
pany. 

(The san1e is received in evide nce and marked 
Exhibit P. 6.) 40 
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:Mr. Murray: I object to these on the same 
grounds. 

Same ruling. 
Mr. Hendrickson: I offer in evidence letter 

of October 8, 1920, W. M. Crombie Company to 
Highland Park Lumber Company. 

10 ( The same is received in evidence and marked 
Exhibit P. 7.) 

The Court: You do not object to the letters 
on the ground that they were not sent¥ 

Mr. Murray: No. 
Mr. Hendrickson: I off er in evidence letter 

from Highland Park Lumber Company to W. M. 
Crombie & Company dated October 1, 1920. 

(The same is received in evidence and marke d 

20 
Exhibit P. 8.) 

Mr. Hendrickson: I offer in evidence lett er 
from the Highland Park Lumber Company to 
W. M. Crombie & Company dated October 12, 
1920. 

( The same is received in evidence and mark ed 
Exhibit P. 9.) 

Mr. Hendrickson: The interest figur es to 
$156. 

30 Mr. Murray: 1\1:ay I •correct an error I mad e~ 
The warranty should be that the stuff should be 
not less than four inches wide, and not two 

40 

jnches as I stated. 
Mr. I-Iendrickson: I would like to be permit-

ted to put on the record the trade meaning of 
''shorts.'' I think there is a millman on the 
jury. Or else I should like to mak e a statement 
as- to what '' good shorts'' consist of . 

Mr. ::Murray: I have already put that on. 
The Court: Does it make any difference 1 

35 
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Mr. Hendrickson: No, if it appears that the 
statement is what the salesman said. 

The Court: I will direct a verd ict in favor of 
the plain tiff and aga inst the defenda nt in the 
sun1 of $1,455.20. 

Defendant's counsel prays an exception to this 
ruling of the Court. 10 

Exception noted as ground of appeal. 

SMITH, J. 
Gentlemen of the tT ury: At the direction of 

the Court, you will return a verdict in favor of 
the plaintiff and against the defendan t in the 
sum of $1,455.20. 
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EXHIBIT P. 1. 

W . M. CROMBIE & COMPANY, 
INC. 

Lumber Merchants 
101 Park Ave., New York City 

New York July 20, 1920 
Messrs. Highland Park Lumber 

Crombie Order No. 6103 
Contract No. 
Your Order No. 5054 

Shipment Desired 
To be made Car en route 

Consigned to you 
10 Co. New Brunswick, N. J. At New iJ3Tunswick, N. J . 

Via Penna RR 

20 

30 

40 

Gentlemen:-
W,e are booking your valued order for the following: If this 

order is not correct in every detail , advise us immediately 
or we cannot be held responsible for any errors or 
omissions. 

One (1) car Good Shorts 5/4•6/4 and 8/4 

PRICES delivered present 
rate of freight. .Any in-
cr,ease in freight rate 
and also War Tax to be 
paid by you. 

$110.00 deld. 

This .Aeceptance is subje ,ct to ,sale of stock called 
for, previous to receipt of this order by the mill, 
and is contingent upon strikes, aociidents, delay s 
of carriers, and other circumstances beyond our 
control. 
TERMS Freight net-Balance 2 % 10 days from 
date of arrival or 60 days note. 
.Any claims for shortage or quality must be 
made within 10 days from arrival or they cann ot 
be recognized. · 
Yours very truly, 

W. M. CROMBIE & CO. INC . 
By 
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EXHIBIT P. 2. 

If the Weight is Increased Appreciably, Refuse Acceptance 
and Advise Us Promptly . Claims for Shortage or Corrections 

Must be Made Within Ten Days After Receipt of Goods. 

W. M. CROMBIE & CO. 
INCORPORATED 

LUMBER MERCHANTS 10 
101 Park Avenue, New York 

Consigned to New Brunswi ck, N. J. Jan . 10, 1924 
Pa. Ry. Delivery 

Sold to Highland Park Lumber Co. 
New Brunswick, N. J . 

Terms Frt. net bal 2% 10 days arrival. 
Rate Weight Your Order WMC Order 

Pieces 
7313 10337 

Thick Wide Length Feet 

CORRECTED INVOICE 

WHITE FIR. 

Car Number 
MC #64124 
Price 

4/4x4 & wdr . #4 Boards. D2S. 31443 37.25 $ 1171.25 

COPY 
If the Weight is Increased Appreciably, Refuse Acceptance 
and Advise Us Promptly. Claims for Shortage or Corrections 

Must be Made Within Ten Days After Receipt of Goods . 

W. M. CROMBIE & GO. 
INCORPORATED 

LUMBER MERCHANTS . 
101 Park A venue, New York 

Consigned to New Brunswick, N. J . . Jan . 22, 1924 
Pa . Ry . Delivery 

Sold to Highland Park Lumber Co. 
New Brunswick, N. J . 

Terms Frt. net bal 2% 10 days arrival. 
Rate Weight Your Order WMC Order Car Number 

49700# 7313 10337 

Pieces Thick Wide Length 

WHITE FIR. 

Feet 

4/4x4 & wdr . # 4 Boards . D2S . 28239 

COPY 

St. P. #84408 
Price 

37.25 $ 1051.90 

20 

30 

40 
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KNOW ALL MEN BY THESE PRESENTS, 
THAT WE, W. M. CRO~1:BIE & CO., INCOR-
PORATED a New York corporation, of 101 
Park Aven~e, New York City in consideration of 
other valuable considerations and One ($1.00) 
Dollar, lawful money of the United States, to us 

10 paid before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowl-
edged, have sold, assigned, transferred and set 
over, and by these presents do sell, assign, trans-
fer and set over unto HENRY A. KRUSEN of 
19 South Maple Avenue, East Orange, New Jer-
sey, his executors, administrators and assigns, to 
his and their own proper use and benefit, any 
and all sums of money now due or to grow due 
upon the annexed accounts, or upon the sales of 
merchandise therein mentioned, 

20 AND we do hereby give the said Henry A. 
Krusen his executors, administrators and as-
signs, the full power and authority for his a~d 
their own use and benefit, but at his and their 
own ,cost, to ask, demand, collect, receive, con1-
pound, and give acquittance for the same ~r any 
part thereof, and in his name or otherwise to 
prosecute and withdraw any suits or proceeds 
at law or in equity therefor. 

30 IN WITNESS WHEREOF, we have caused 
these presents . to be duly executed this 5th day of 
June, 1925. 

vV. ~1. CROMBIE & CO., INCORPORATED 
(SEAL) By A C Crombie President. 

In presence of 

Thos Adre Secy 

40 
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STATE OF NEW YORK } ss· 
COUNTY OF NEW YORK • 

On this 5th day of June, 1925, before me came 
ARTHUR C. CROMBIE, to be known, who, be-
ing by me duly sworn, did depose and say that 
he resides in Bronxville, Westchester County, 
New York; that he is the president of 1W. M. 
CROMBIE & CO., INCORPORATED, the cor-
poration described in and which executed the 
foregoing instrument; that he knows the seal of 
said corporation; that the seal affixed to said 
instrument is such corporate seal; that it was so 
affixed by order of the Board of Directors of 
said corporation, and that he signed his name 
thereto by like order. 

JOSEPH J. FUREY, 
Notary Public Bronx Co. 66. 

Cert N Y Co 457. 

vV. M. CROMBIE & CO., 
INCORPORATED 

to 

HENRY A. KRUSEN 

ASSIGNMENT OF ACCOUNT 

Dated June 1925 

10 

1 I 

20 

30 

40 



40 

Exhibit P. 3. 

EXHIBIT P. 3. 

No. 292 New Brunswick, N. J., Aug 26 1920. 
To Highland Park Lumber Co., 

New Brunswick, N. J. 
On December 18, 1920. Pay to the order of W. 1\L 
Crombie & Co. 

lO Nineteen hundred and sixty-seven and 33/ 100 

20 

Dollars $1967 .33 ' . The obligation of the acceptor hereof arises 
out of the purchase of goods from the drawer. 
The drawee may accept this bill payable at any 
bank banker or trust company in the United 

' States which he may designate. 
Accepted September 23 1920. 

·vv. M. CROMBIE & co. 
Incorporated 
Geo E Sawyer Treas 

Payable at New Brunswick Trust Co. 
Highland Park Lumber Co. 

H P Segoine P. L. Van Nuis 
President Treasurer 

Trade Acceptance 
Revenue stamps-Dated 9-23-20 
(Stamped) Crombie W. M. Crombie & Com-

SO pany Pay to the order of The Plainfield Trust 
Company Plainfield, N. J. W. M. Crombie & Co., 

40 

Inc. 
(Stamped) Pay to the ord~r of Any Bank, 

Banker or Trust Co. The Plainfield Trust Com-
pany Plainfield, New Jersey De Witt Hubbell , 
Secretary 55-194 55-194 

(Perforated) Paid 12 21 20 N B T C 
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EXHIBIT P. 4. 

HIGHLAND PARK LUMBER COJ\1PANY 
Builders' Supplies 

Sept. 25/ 20 
·W. M. Crombie & Co., 

New York City. 

Gentlemen: 
We are enclosing trade acceptances and freight 

bills in payment for cars St. Paul 37,201, N. & 
W. 27,297, Wabash 64,939. 

Interest adjustment will be made within a few 
days. 

Very truly yours, 

P. L. VAN NUIS. 
PLVN / A 

(Stamped) Sep. 27 1920 

EXHIBIT P. 5. 

W. M. CROMBIE & CO. 
In cor pora ted 

Lumber J\1erchants 
101 Park Avenue-New York 

~Sept. 27, 1920. 
Messrs. Highland Park Lumber Co. 
New Bru nsw ick, N. J. 

Gentlemen: -
Our quotations are made subject to prior sale , 

or change of 1narket . All orders are accepted 
subject to delay or cancellation. by us · in whole 
or part on accoun t of · strikes, accidents, delays 
of carriers, or other causes beyond our control. 

10 
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vV e are in receipt this morning of your favor 
of the 25th inst. enclosing the following Trad e 
Acceptances, together with the following freigh t 
bills, but with the exception of invoice, July 9th, 
car #64939, we cannot adjust them. We know 
there is an allowance on invoice, May 28th, car 

10 #27297, but do not seem to find any data that 
gives us the necessary information as to what 
this allowance was. 

20 

30 

40 

Will you therefore let us know how these 
~rade Acceptances fit in and would also call 
your attention to the fact that we have not re-
ceived the freight bill on car #37201 with the 
exception of a bill for $114.00, covering demur-
rage and penalty charges. 

Trade Acceptance #291- $964.85 
" " #292- 1967.33 
" " #293- 773.20 

Expense bill car #27297 to #565572- 232.46 
" " " #37201 14.00 
' ' " " #64939 384.85 

If you will make out a statement giving us the 
necessary information regarding, invoices, May 
28th and July 6th, we will appreciate it. 

Yours very truly, 

W. 11. Crombie & Co., Inc. 
Wm M Crombie 

WMC/HR. President. 
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EXHIBIT P. 6. 

,V. M. CROMBIE & CO. 
Incorporated 

Lumber Merchants 
101 Park Avenue-New York 

September 29, 1920 
Messrs. Highland Park Lumber Co., 
New Brunswick, N. J. 

Gentlemen: 
Our quotations are made subject to prior sale 

or ~hange of marke t . All ord ers are accepted 
subJect to delay or cancellation by us in whole or 
part_ on account of strikes, accidents, delays of 
earners, or other causes beyond our control. 
,, V\T e are anxiously awaiting reply to our lett er 
o~ Se?tember 27th. The information which you 
will give us we need in order to make the com-
plete final set tlements with our mill connections 

' so do not delay in giving us the statement asked 
for and oblige. 

Yours very truly, 

vV. M. CROMBIE & CO. INC. 
Wm M Crombie 

Preside nt . 

10 
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EXHIBIT P. 7. 

'\V. M. CROMBIE & CO. INC. 
Selling Agents for 

E. H. Lemay-Montreal 
Wholesale Lumber 

10 101 Park Avenue-New York October 8, 1920 

Messrs. Highland Park Lumber Co., 
New Brunswick, N. J. 
Gentlemen: · 

Our quotations are made subject to prior sal e 
or change of market. All orders are accept ed 
subject to delay or can cellation by us in whole or 
part on account of strikes, accidents, dela ys of 
carriers, or other causes beyond our control. 

We must again call your attention to our let ter 20 of Septemb er 27th. The last we heard from you 
was Octob er 1st to the effect that your Mr. Van 
N uis would be able to attend to th is on Mond ay 
of this week. The delay is causing us quite a 
little inconvenience. 

Yours very trul y, 

1V. l\L CROMBIE & CO. INC. 
Wm M Crombie 

WMC 1 Presiden t . 30 -ss 

40 

P. S. Since writin g we find tha t we ha ve a 
letter from th e Cronk Manu fact urin g Co. dated 
October 2nd with refer ence to our r emittin g you 
a credi t memorandum for 727' on car 27297, 
trans£ erred to 565572, invoi ce of May 28th. As 
we cannot seem to in ter pr et your settlem ent of 
th e 25th of Sep temb er prop erl y, we will ha ve to 
await your further advi ce. 
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EXHIBIT P. 8. 

HIGHLAND PARK LUMB ER CO:J\1P ANY 
Builders ' Supplies 

(Sta mped) Oct 2 19·20 

Oct . 1/ 20 
:J\fessrs. Wm. Crombie & Co., 

New York City . 
Gentlemen : 

vVe acknowledg e r eceip t of your lette r s of 
Sept. 27th and 29th . Mr. Va n Nuis ha s been out 
of town fo r the past week but will be in the office 
on Monday morning when he will give your 
matte r p r omp t att entio n. 

Very t rul y yours, 

TH E HI GHLA ND PA RI{ LU:J\1BER CO. 
HRS / A H P Sego ine . 

EXHIBIT P. 9. 

H I GHLAN D PA RK LUMBE R COMPANY 
Bui lders' Supp lies 

(S ta mped ) Oct 13 1920 

Oct . 12/ 20 
W. lYL Cr ombi e & Co., 

New York Citv. ., 

Gentlemen : 
We have your let ter of the 8th referr ing to 

Your letter of Sept . 27th and our rep ly there to. 
The wri te r has gove over your account with the 
following r esults: Our tra de acceptance #2 93 

10 

1 \ 
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in the amount of $773.20 together with paid 
freight bill in the amount of $384.85 is in full 
payment of your invoice of July 9, car, Wabash 
'#64939, $1158.05, Trade Acceptance #291 in the 
amount of $964.85 is in settlement of your in-
voice of Ju!y 6, car St. Paul 37,201. In checking 

10 -over settlement, we find that we have over paid 
this invoice to the amount of $100.00. The total 
of your paid invoices was $1197 .97. Our trade 
acceptances, as stated above, amount to $964.85 
leaving a balance covered by freight charge of 
$213.00. There were two freight bills against 
this car, one of $14.00 and one of $299.12 making 
a total of $313.12. We will deduct this over pay-
ment of $100.00 in our next settlement. The paid 
freight bill, we find that we failed to include with 
our letter of Sept. 25 and are enclosing it here-

20 with. Trade acceptance #292 in the amount of 
$1967.33 is in settlement of your invoice ·of May 
28, 1920, car N & vV 27,297. The total of your 
invoice is $2349.82. 

Mr. I{rusen, on a recent visit to inspect the 
lumber in this car, made us an allowance of 
$10.00 per thousand feet. As the car contained 
21,362 sq. ft. the allowance was $213.62 making 
the net of your invoice $2136.20. Deducting paid 

30 freight bills, total $168.87 leaves $1967 .33 the 
amount of our trade acceptance; 

We trust that this information will enable you 
to properly credit our remittances and regret 
the delay in supplying you with this information 
due to the writer's absence from the office. 

Very truly yours, 

HIGHLAND P ARI{ LUMBER CO. 

P. L. Van Nuis. 
40 PLVN/A 

.A.rtbur W. Croaa, Law Printer, 66-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

HENRY A. KRUSEN, 

HIGHLAND 

PANY, 

Pl a.inti ff-Respondent, 

vs. 

PARK LUMBER CoM- \ 

Defendant-Appellant. J 

.Sat below: Smith, C. C. J. 

Action 
at Law. 

On Appeal 
from 
Supreme 
Court. 

BRIEF OF HIGHLAND PARK LUMBER 
· COMPANY. 

This matter comes before this Court on appeal 
by the Defendant from a judgment of non-suit 
·entered against it on its counter-claim. (State of 
Case, p. 4.) 

Facts. 
The facts which the defendant offered to prove 

and . on which the non-suit of defendant was 
granted ( State of Case, pp. 25-35), summarized 
are: The plaintiff's assignor sold to the defend- , 
ant certain lumber then in transit which on . ' arrival was rejected by the defendant on the 
ground that it did not conform to the description 
or to the warranties made by plaintiff's assignor 
concerning it; the plaint~ff 's assignor by the 
;plaintiff as its agent and defendant then in-
spected it and verbally agreed that the price of 
the whole should be reduced from $110.00 to 
$100.00 per thousand feet thereof; that it would 
be tentatively paid for at the reduced rate by 
means of the defendant's Trade Acceptance · 
that defendant should then proceed to use such 
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if any portions as were suscep tible of use by its 
mill and that the plaintiff's assignor would take 
back the unusable portions thereof and credit 
the defendant therefor at the reduced rate. · The 
Trade Acceptance was given and paid accord-
inly. Of the total of 21,362 feet, 8,8515/6 feet 
proved to be usable and were . used by the defend-
ant for which the defendant was liable for Eight 
IIundred Eighty-five Dollars, Eighteen Cents 
($885.18) of the Two Thousand, One Hundre d 
~l.1hirty-six Dollars, Twenty -Cents ($2,136 .20) 
paid by defendant for the whole and the defend-
ant was entitled to a credit or repayment of the 
balance of One Thousand Two Hundred Fifty-
one Dollars, Two Cents (:$1,251.0 2). The plain-
tiff's assignor unqualifiedly refused to credit 
defendant or to pay to it any part of such sum. 
The plaintiff's assignee brought suit for One 
Thousand, Two Hundred Ninent y-nine Dollar s, 
Twenty Cents ($1,299.20) due fron1 defendan t to 
plaintiff 's assignor on the purchase of an en-
tirel y different lot of lumb er. The defendant 
counter-claimed for the One Thousand Two .I-Iun-
dred Fifty-one Dollars, Two Cents ($1,251.02). 
The transaction on which defend ant's counter-
claim was based was personally handl ed by the 
plaintiff as the agent of his assignor, Crombie 
Lun1ber Co. (State of Case, p. 28.) 

Ruling of the Trial Court. 
At the conclusion of defendant's opening, in 

which the foregoing facts in amplified form were 
stated, the Trial Court stated ('State of Case p. 
29): 

'' There is nothing on the face of the Trade 
Acceptance to that effect.'' ( The Court was 
referring to the facts so stated on defend-
ant's opening.) " It seems to me foolish to 
go thro ugh the trial in view of that.'' ''You, 

3 

(mea nin g the defe ndant,) changed the price 
of then1, (meaning the lun11ber) and then you 
agreed to pay the balance by Trade Accep t-
ance- that is your Agreement . '' 

Defendant's counse l in repl y : 
" vVe agreed to pay the balance subj ect to 

an adjustn 1ent . '' 
Court: 

'' If you can put the re cord in su<:h form 
that you can appeal the case, you 1nay do 
so. '' 

The defendant then offered to prove th e facts 
stated in it s opening (State of Case, pp . 29-31) 
which offer was over rul ed (S tate of Case, p . 32) 
and exception was noted as gro un d of app eal 
( State of Case, p. 32) and a verd ict ,vas dir ected 
in behalf of the plaintiff; to which ruling an 
exception was taken by the defendant and noted; 
as a grou nd of appeal. ( State of Case, p . 35. ) 

POINTS. 

The reasons underlying or the basis for, the• 
ru ling of the Tria l Cour t ar e not entirely clear. 
The r easons or basis for the ru lings as we un der-
stand the n1 are either: 

1. That the fac t s sough t to be pr oved by the 
defendant consti tuted an unqualified accep tance 
of the lumber and as such ope rated und er the 
uniform Sale of Goods Act ( Comp . St ., p. 4645, 
etc .) to bar any ri ght of r ecovery by th e defen d-
an t ; or 

2. That the verbal agre em.ent sought to be 
proved by the def e:q.dant, if prov ed, ,,,ould ope-
rate to vary, alter or add to a written agr eement 
in viola tion of the "Parol e Evid ence " Rule. 

, 1 
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ARGUMENT. 

As to the first point : 

Under seetions 69 and 70 of the '' Sale of 
Goods'' Act ( Comp. St., pp. 4663-4) even if there 
is an unqua.Zified acceptance of the goods, the 
defendant's right of recovery against the seller, 
survives. In the case at bar, the acceptance was 
qwalified by the express agreement sought to be 
Jlroved. Further, the provisions of said Act 
apply only in the absence of an agreement to the 
contrary by the parties. Section 71 ( Comp. St., 
p. 4664) : 

'' Where any right, duty or liability would 
arise under a contract to sell or a sale by 
implication at law; it may be negatived or 
varied by express agreement or by the course 
of dealing between the parties, or by custom, 
if the custom be such as to bind both parties 
to the contract of sale." 

The agreement sough t to be proved by the 
defendant, therefore, wholly nega tived or ex-
cluded the qperation and effect of the '' Sale of 
Goods'' Act. '' 

_ As to the second point : 

At the outset, we call attention to the fac ts: 
(a) that the defendant is neither seeking to 
enforce nor to avoid payment of the Trade 
Acceptance ( the only written instrument in the 
transaction) and hence, is not seeking to alter, 
vary or ad to ITS tenns; (b) that defendant 
seeks to recover on a verba l agreement, of which 
performance by the defendant consisted in part 
of its giving and paying the Trade Acceptauce; 
( c) that the Trade Acceptance was deliv ered pur-
suant to and hen ce subseq uen t to (and not con-
ten1poran eously with) the niaking of the agree -
n1ent; (d) the r:Prad e Acce11tance (the only ,,Ti t -

5 

ten instrument involved in the transaction ) had 
been paid and there by wiped out of lega l exist -
ence long before the tjm e for performance by 
plaintiff's assignor arose. 

The first requi site for the operation of the 
'' Parole Evidence'' Rule, is that the agTeement 
must be "Complete on its face"; Na umb erg v. 
Young, 44 N. J. L. 331, at p. 340. 

In the case at bar, the Trade Acceptance was 
a promise to pay money, merely one step in the 
perforn1a nce of the ·agreement in question. It 
did not purp ort to he anything but that; it did 
not att e1npt to define the pur pose for or tern 1s on 
which it was to be given or pai d, nor the rights , 
of the part ies in respect to the acceptance or the 
r~t~rn of the lumber; nor did it make any pro-
v1s10n for the acceptance or return of the lumber 
nor the giving of credit, nor the mak ing of repay~ 
ment therefor. At n1ost, it in1ported or implied 
a_n !ndcb t.edness fron: the d~fendant to th e plai n-
11ff s assignor . It did not imply that there was 
no indebtedness or obligation f rom plain tiff 's 
assignor to the defendant . 

The fa cts at bar, are the legal equivalent of the 
following : 

A, for the accommodation of B, giv-es to B, A's . 
~rade Acceptance; B, then verball y agreeing that 
if A ~ay it, he, B, will reimburse A. The accept-
~nce 1s endorsed and discoun ted by B. A pays 
it at n1aturity and sues B for the money thus pa id 
thereon . B, under the ruling of th e Trial Court 
·would escape paymen t by reas on of the '' Parole 
E 'd '' l 'V1 ence ru e as the conten1poraneous ver bal 
agreement of B to r ein1burse A would vary, alte r 
or add to the tern1s of the Trade A.cceptan ce. 

1 I 
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To state the proposition is to demonstrate its 
unsoundness. vVilson v. Hende e, 74 N. J. L. 640, 
at page 645 (E. and A. 1906). 

vVe deem it pertinent at this point, to call 
attention to the fact that by virtue of section 19, 
Comp. St. p. 4056, assignment of choses in acti on 
are made subject to '' All set-offs, discounts and 
def ens es not only against the plaintiff but against 
the assignor before notice of such assignment 
shall be given to the defendant"; that the set-off 
or defense arose in the year 1920 and the assign-
ment was not made until June 5th, 1925. ( State 
of Case, p. 38.) 

We respe,ctfully submit that the judgment of 
non-suit against the defendant should be revers ed 
and that the cause be remitted to the Trial Court 
for retrial in respect to the defendant's counter-
claim and that proceedings on the plaintiff 's 
judg.ment ibe stayed pending the trial of defen d-
ant's counter-claim. 

Respectfully submitted, 

BURNETT & MURRAY, 
Attorneys of D·efendant-Appellant. 

New Jersey Court of Errors and Appeals 

HENRY A. KRUS EN' 

Plain tiff -Respond ent, 

vs . 

HIGHLAND PARK LUMBER COM -

PANY, 

Def end ant-Appellant. 

Acti on at Law. 
On Appea l from 
Supreme Court. 

BRIEF OF HENRY A. KRUSEN 

I. 

Defendant's opening discloses a complete 
accord and satisfaction. 

There was no cause of action shown and 
non-suit for defendant was properly directed. 

II. 

On Sepitember 25th, 1920, defendan t del ivered 
to W. M. -Crombie & Co. from whom it had pur-
chased lumber, it ,s trade accep tance No. 393 dated 
.August 2·6ih, 1920, fo r $1,967.33, paya ible De-
cember 18th, 19'20, at New Brui1swick. 

On September 27th, 1920, W. M. Crombie & Co. 
wrote Highland Park Lum ber Company, "We 
know there is an allowance on invoice, May 28th, 
car 27297 but we do no t seem to find any data 
that gives us the necess~r y info rma tion as to 
wha t this allowaiice was. Will you therefore let 
us know how these t:rad e acceptances fit in 1 '' 
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On October 12th, \V. M. Crombie & Co. re-
ceived from Highland Park Lumber leitte r which 
reads: 

Trade accep tan ce ~393 in the amount of 
$1,9·67 .33 i•s in settle ,ment of your invoice of 
May 28th , 19·20, car N~W27297. T'he total of 
your invoice is $2,349.82. 

Mr. I{rusen, on a reeent vi-sit to inspect 
the lumlber in this car, made us an allowance 
of $10.00 per thous ,and feet. As the car con-
taine ,d 21,362 sq. ft. the allowance was 
$213:62, m-aking the net of your invoice 
$2,13,6.20. Dedu cting paid freig ht bills, to -
tal $168.87, leaves $1,967.33, · the amount of 
our trade acceptance. 

We trust tha t this information will enable 
you to properl y credit •our remi tt ance and 
regre t the dela y in supplying you with this 
information due to the writer's absence from 
the office. 

III 
Defendan t admits in its pleadin gs it gave its 

trade acceptance and after-wards paid to W. NL 
Crombie & Co. the further sum of $7 .20 int erest 
for over time taken (which means tha t settle ment 
by Highland Park Lumber Compan y was not 
made within the time fixed by the contract) 
(Cruse p. 36, Exhibit P-1) and which show s the 
terms to be "\balance to be 27'0 10 days from date 
of arrival or 60 day note.'' 

IV 

On page 29 of the case, the court asks : You 
gave a trade acceptance f,or the full amount after 
the dispute arose~ Defendant's attor ney an-
swered and the cour t address ing plaintiff's at-
torney said "Is that your contention, Mr. Hen-
drickson~" Answer, "Yes," and the court ad-

dress ing defendant's a,ttorney said, '' There is 
nothing on the fac t_ of the trade accep tance of 
that effect. I t seems to me foolish to go th rough 
the tr ial in view of that. '' 

V 

There is nothing in this case which deals with 
the interpretatio n or varia tjon -of implied obli-
gations which arise under a .,9gntrac t to sell or 
,sale by implica tion of law. ~'71 of the Sales 
Act has no bearing on the situation in this case . 

VI. 

This trade acceptance cannot be termed an 
accommodation. Th e defendant tendered it in 
settle ment and then explained the rea"Son why 
the trade ac1ceptance was for a less sum than the 
invoice value of the lumber delivered and then 
over thr ee mon th s af terwards voluntarily paid 
this trade acceptance. 

VII. 

There was a complete accord and satisfaction. 

It is re,spectf u1ly su!bmitted that there was no 
reversible error committed by the trial judge and 
that the verdict of the Essex County Circuit 
Cou_rt should be affirmed ' with co.sits. 

GEORGE D. HENDRICKSON' 

Attorney of Plaintiff -Respondent. 

I I 






