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New Jersey Court o f Errors and Appeals.

Between
Ro be r t  W . P r yo r , Receiver, 

etc.,
Complainant and Appellee,

AND

All an  J. G ray ,
Defendant and Appellant.

_______________________ _ ' /

The complainant, Robert W. Pryor, who is the Re-
ceiver of the E. C. Faitoute Hardware Co., filed a bill 
in the Court of Chancery asking that the said Allan 
J. Gray should answer make to the allegations set 
forth in said bill, and that a certain chattel mortgage 
made by the said E. C. Faitoute Hardware Co. to the 
said Allan J. Gray might be declared fraudulent and 
void and null and void, and that the said Allan J. Gray 
should account for money received from the sale of 
certain property covered by said chattel mortgage up 
to December 17th, 1904.

Page 7 of Book.

To this bill the defendant demurred.
Page 23 of Book.

( Which demurrer was sustained and the complainant 
filed an amended bill.

Page 4, &c., of Book.

Brief of Defendant 
and Appellant.
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To this amended bill the defendant demurred.
Page 8, &c., of Book.

Which demurrer was overruled.
Page 11 of Book.

In an opinion filed by Vice-Chancellor G r a y .
Page 14, &c., of Book.

The E. C. Faitoute Hardware Co., on the eighteenth 
day of July, 1904, executed a chattel mortgage to 
Allan J. Gray for five thousand dollars, which chattel 
mortgage, as alleged in the bill of complaint asking for 
the appointment of a Receiver, was placed on record 
in the Essex County Register’s office on the same date. 
This chattel mortgage was executed by the proper 
officers of the E. C. Faitoute Hardware Company, and 
was proved, as the defendant claims, according to the 
statute of the State of New Jersey, applying to the 
proof or acknowledgment of mortgages, and was duly 
recorded in the Essex County Register’s office in Book 
151 of Chattel Mortgages, page 208.

Printed Book, page 5 , line 12, &c.

The complainant does not set forth a copy of the 
chattel mortgage in his bill of complaint, nor does he 
annex a copy thereof to said bill, but he acknowledges 
in said bill that said chattel mortgage was recorded as 
aforesaid, but claims that it was illegally recorded, and 
alleges that it was not acknowledged or proved by a 
subscribing witness.

Printed Book, page 5 , lines 18, 19 and 20.

The facts then set forth in the amended bill are that 
a chattel mortgage was given ; that it was forthwith re-
corded in the Register’s office of the County of Essex, 
as re.quired by law, but the claim is made that it was 
illegally recorded because the said E. C. Faitoute 
Hardware Co. “  did not acknowledge the said mort
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gage, Dor was said mortgage proven by the subscribing 
witness.”  The bill of complaint does not show in what 
way the mortgage was acknowledged or proved, and we 
must rely upon the wording of said bill to draw the 
conclusion that the mortgage was not proved by the 
subscribing witness. It therefore was proved by some 
other person other than the subscribing witness.

The other defects in the bill are set forth in the de-
murrer filed to the bill.

Printed Book, page 8.

The main reasons therein set forth are, in connection 
with the one above set forth, that the said complainant 
does not show that even though the said chattel mort-
gage is void as against subsequent creditors, &c., the 
money is necessary to pay the creditors of the E. 0 . 
Faitoute Hardware Co. In other words, there is no 
denial of the validity of the mortgage as between the 
mortgagor and mortgagee, and if there is sufficient 
funds in the hands of the Receiver of the E. C. Faitoute 
Hardware Co. to pay the debts of said company, the 
mortgage will not be set aside even though invalid.

Printed Book, page 9 , reasons 4 and 5.

I .

Acknowledging that the allegations of the bill are 
true; that the chattel mortgage given by the E. C. 
Faitoute Hardware Co. to Allan J. Gray was not ac-
knowledged or proved by the subscribing witness, but 
was proved b y  other than the subscribing witness, and 
was recorded immediately as required by law, is 
the chattel mortgage void, or has the chattel mortgagee 

• Coniplied with the statute.
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The Conveyancing Act of 1898, Section 21 (P. L. 
1898, page 677), provides :

“  All deeds or instruments of the nature or descrip-
tion following * * * may be acknowledged or
proved and then recorded in the office o f  the clerk o f  the 
court o f  common pleas, &c. (Register’s office) * * * 
and all other instruments that may have been hereto-
fore or may be hereafter directed by any statute to be 
acknowledged or proved and recorded ;  and also in the 
offi ce of the clerk, &c,, in which the goods, chattels and 
personal property lie, &c. * * * chattel mortgages,
assignments, &c.”

It will be seen that there is nothing in said section 
which requires a chattel mortgage to be acknowledged 
or proved by the subscribing witness— the said section 
merely requires that a chattel mortgage shall be ac-
knowledged or proved, and does not specify by whom 
proved or in what manner it shall be proved—the in-
ference being that it may be proved by any person 
having the necessary or requisite knowledge to make 
said proof.

There is nothing in the Conveyancing Act which 
calls for a proof to be made by the subscribing witness. 
The Conveyancing Act does provide that no deed or 
instrument, &c., spoken of in the said 21st section shall 
be recorded unless first acknowledged or proved.

Sec t ion 52— Co nveyanc ing  Ac t —P. L. 1898—page 
690. This section provides that it must be “ first ac-
knowledged or proved and certified in the manner here-
inbefore directed, except as herein stated.” The only 
manner hereinbefore directed is that the same should 
be acknowledged or proved.

Section 53 of said act provides that when said instru-
ment is duly executed, acknowledged or proved an 
shall be duly recorded, such record shall be notice to al 
subsequent judgment creditors, &c., of the execution o 
said instrument and the contents thereof.

Section 54 of said act provides that every such m 
strument, until duly recorded, shall be void and of no
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effect, &c., except against subsequent judgment cred-
itors, purchasers and mortgagees,

The aforesaid Conveyancing Act repeals all subse-
quent acts relating to conveyances.

P. L. 1898, page 711, &c.

We therefore see that there is nothing in the Con-
veyancing Act which requires an instrument to be 
proved by the subscribing witness, but that the same 
must be acknowledged or proved before it can be 
placed on record. I f  it is acknowledged or proved 
and 'placed on record, it is good, valid and effectual 
as against subsequent purchasers, creditors, dec. 
The amended bill in this case merely alleges that 
the chattel mortgage was not proved by the subscribing 
witness. It states the facts to be that the chattel 
mortgage was executed and does not claim that the 
execution was wrong ; that it covered the property at 
numbers 97-99 Market street, and was given for a good 
and valid consideration. It does not claim that the 
mortgage was illegal or fraudulent or without con-
sideration. It acknowledges that the mortgage was 
for five thousand dollars, and that it was recorded in 
the Register’s office of the County of Essex, and that 
the said Allan J. Gray took possession of the property 
covered by the said mortgage on the sixth day of D e-
cember, 1904. In other words, the bill acknowledges 
that all of the requirements of the statute were com-
plied with ; that there was a good and valid chattel 
mortgage for a good and valid consideration ; that the 
same was properly executed and that it was proved 
and placed on record, so that it became notice to every 
one from the thirteenth day of July, 1904. The R e-
ceiver now tries to have the mortgage declared void, 
and the recording of the same set aside on the ground 
that it was not proved by the subscribing witness, 
although acknowledging that it was proved and re-
corded as required by statute. This case is not 

e some of the cases reported in the
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Reports, for the reason that the Conveyancing 
Act (Gen. St., Vol. 1 , page 853) has been 
changed by the Conveyancing Act of 1898. The old 
Conveyancing Act of 1874 provided in Section 4 that 
any deed or conveyance, &c., if acknowledged or proved 
“ by one or more of the subscribing witnesses to it," 
the same so acknowledged or proved and certified shall 
be received in evidence in any Court of this State as if 
the same was then and there produced and proved. 
It will be seen that the Legislature in passing the Act 
of 1898 has omitted the words “  by one or more of the 
subscribing witnesses.”

Section 55 of the Conveyancing Act of ls 98 takes 
the place of Section 4 of the Conveyancing Act of 
1874.

Section 13 of the Conveyancing Act of 1874 (Gen. 
St., page 855) provided that all instruments should be 
first acknowledged or proved and certified “ in the 
manner herein directed,” which is to say, the manner 
set forth in Section 4 of said act. As I have said be-
fore, it is obvious that this act in these sections have 
been repealed, and the Law of 1898 does not provide 
for the proving of documents by subscribing witness. 
The contention of the demurrant, therefore, is that the 
complainant does not show any grounds in his bill of 
complaint for the setting aside of the said chattel 
mortgage and having the same declared fraudulent and 
void.

II.

The complainant does not allege in his bill that this 
five thousand dollars, for which the said chattel moit- 
gage was given, was not and is not due from the E. C. 
Faitoute Hardware Co., the mortgagor, to Allan 
Gray, the mortgagee. It is, therefore, obvious that the
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said Allan J. Gray is a creditor of the E. C. Faitoute 
Hardware Co. to the extent of five thousand dollars. 
If the chattel mortgage is void, it would merely trans-
form the said Gray from a preferred to a general 
creditor. There is nothing in the bill to show that 
there are not sufficient funds in the hands of the Re-
ceiver or sufficient assets to pay all of the debts of the 
said corporation. If such is the case, then there 
would be no object in setting aside the said chattel 
mortgage, for if there are enough assets, exclusive of 
the property covered by the chattel mortgage, to pay 
all the liabilities of the corporation, no one is injured 
by the chattel mortgage. The bill shows that the 
property covered by the chattel mortgage was sold 
for three thousand nine hundred and thirty-five 
dollars, and that the lien of the mortgage wras trans-
ferred to that money. That would reduce the claim of 
Gray against the Receiver to a little less than fifteen 
hundred dollars, he being credited with the amount 
the property brought at sale. The bill goes on to 
show that claims amounting to seventeen thousand 
four hundred and eleven dollars have been filed, 
but does not show what the assets of the said com-
pany are.

III.

The learned Vice-Chancellor has failed to consider 
certain grounds of demur, because they might have 
een filed against the original bill. Vice-Chancellor 
me r y  sustained the demurrer to the original bill with-

out filing an opinion, and, as a matter of fact, sustained 
e said demurrer because the complainant had alleged 

ln origiual bill of complaint that the chattel mort-
gage was illegally proved,” that being a conclusion 

aw, and, stating facts that no defendant could an-
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swer, the bill was dismissed. The demurrant now also 
claims that he cannot answer the present bill as to the 
acknowledgment or proof for the same reason. 
It will be seen in the demurrer filed to the original 
bill, that the reasons filed therein, if they had been 
considered by the Vice-Chancellor who sustained the 
demurrer to the original bill, would have been suffi-
cient to have based the fourth and fifth grounds of 
demur set forth in the demurrer to the amended bill 
It, therefore, seems that the Vice-Chancellor erred in 
not considering the fourth and fifth grounds of demur 
filed to the amended bill.

Respectfully submitted,
M a l c o l m  M a c L e a r ,

Of Counsel with Defendant and Appellant.

[31084]



Between

Robert W. Pryor, Receiver 
of E. C. Faitonte Hardware 
Company l

Complainant and Appellee j 
and

Allan J. Gray
Defendant and Appellant

BRIEF OF FRANK BENJAMIN, COUNSEL 
FOR APPELLEE

1. The bill of complainant sets forth a good 
cause of action as to the monies collected from 
the sale of the goods between the sixth day of 
December to the seventeenth day of December. 
Therefore the first, second and third grounds for 
demurrer should be overruled; because if  a.de-
murrer is general to. the whole bill, and there 
is any part, either as to the relief or the dis-
covery, to which the defendant ought to put in 
an answer, the demurrer being entire must be 
overruled.

Daniel Chancery Pleading and Practice, vol- 
ume 1, page 599, 5th. ed.; page 584, 1st. ed.

2. The bill of complaint shows that, the de-
fendant not only claims a lien but that he has 
a lien on the money derived from the sale of 
of the chattels provided the title of his mortgage 
is valid. The agreement between the solicitor for 
the complainant and the solicitor for the defendant



expressly contracts that the defendant shall have 
a lien.

Pom eroy’s Equity Jurisprudence, vol. 3, p. 233, 
sec. 1235.

3. I f  the mortgage is invalid as to creditors 
of the E. C. Faitonte Hardware Company, it is 
invalid as to the receiver.

Graham Button Co. v. Spielman 5Dick. 120; af-
firmed 5 Dick., 796; Roe v. Neding 8 Dick., 368.

4. The bill of complaint shows that the E. C. 
Faitonte Hardware Company was a defendant 
in a suit brought by Russel& Erwin Mfg. Company 
to have it decreed insolvent and a. receiver ap-
pointed, and that a decree of insolvency was 
entered and a receiver appointed. As this is ad-
mitted by the demurrer it appears that Russell 
& Erwin Mfg. Company have an interest.

5. The mere appointment of the receiver, gives 
him power to attack the validity of the chattel 
mortgage. There can be no defense that the re-
ceiver has sufficient assets or that there are no 
other creditors than the defendant. I f  such de-
fenses were admitted, it would be to decide issues 
in a collateral suit that only belong to the re-
ceivership and the proceedings in which he was 
appointed. Such a course might affect the rights 
of creditors without their having an opportun-
ity to be heard. I f  there are sufficient assets to 
pay all claims, or all the claims are paid except-
ing the defendants, his remedy is by a proceed-
ing to close up the receivership.

6. I f  a defendant could plead that there are no 
creditors, the question of the validity of a claim 
would be decided in a suit to which the creditor 
was not a party; and the decision would affect



the am ount he would receive on his claim. The 
general power of a receiver should not be at-
tacked in a collateral suit.

Alderson on Receivers, p. 777, sect. 572 and 
cases cited.

7. The fourth and fifth grounds of demurrer 
could have been alleged against the original bill, 
but were not; the defendant therefore waived his 
right.

Bean v. Ayres, 69 Maine 128.

FRAN K  BENJAMIN, 
Counsel for Appellee.





T h e  question involved in  the fourth ground o f de-
murrer is one affecting the proper adjustm ent o f  the  
m utual rights o f  the creditors, stockholders and debt-
ors o f  the insolvent corporation. I f  it be necessary to  
allege in  the b ill o f  com plaint that certain cla im s  
exist as to w hich  the chattel m ortgage w ould be void  
according to the statute, the m ortgagee has a righ t to  
contest this a llegation. T h is  form  o f  procedure 
w ould affect the rights o f  a creditor in  an action to 
w hich he is not a party ; and the issue w ould involve  
the validity o f  the w hole or part o f  his claim . U nder  
the practice governing the adm inistration o f  receiv-
erships, every creditor has a righ t to be heard upon  
the question o f the validity  o f  his claim . N or can  
the receiver as a trustee represent h im  in this regard.

Sm ith  vs. G aines, 39 N . J. E q ., 549,550. E n cyc. 
PI. &  Pr., vol. 22, page 177 , section 4.

N or do I  think that the receiver’s allow ance or dis-
allow ance o f  a claim  should be conclusive as a ju d g -
ment. In  re M utual Fire Ins. C o., 46 A tl. R e p . 273* 
T here are reasous against adopting such a view  other 
than those given  in this case. A n  appeal m ay have  
been taken from  the decision o f  the receiver w hich  
m ay be pending at the tim e the receiver brings his 
suit to test the valid ity  o f  a chattel m ortgage. A  re-
versal o f  the decision o f  the receiver m ig h t require the 
re-opening o f  the receiver’s suit. A n oth er serious 
objection is that the m ortgagee w ould  in  no case be 
bound by a proceeding between a creditor and the re-
ceiver.

T h e  proper w ay seem s to be to regard the receiver 
as a creditor o f the insolvent corporation.

R e W ilc o x  etc. Co., 39 A tl. R ep . 163.
A n d  he does not represent a class or portion o f the 

creditors.
Enc. o f Pleading and Practice, vol. 17 , p. 814.
T h e  adjustm ent o f  the several rights o f  creditors 

and o f those w ho claim  liens on the funds in the 
hands o f the receiver antagonistic to a class o f cred-



itors, m ay be arrived at in  the proceedings in volvin g  
the adm inistration o f the corporate assets, when all 
parties interested m ay be heard. T h e  decree in  the  
present suit m ay be so drawn as to leave the final 
question o f the adjustm ent open. I f  the chattel m ort-
gage is valid  as to any class o f  creditors, the decrre 
m ay be so worded ; and no creditor w ill be thereby  
precluded from  show ing that he does not b elon g  to 
that class. B ut i f  the pleading filed b y  the receiver 
m ust show  a class o f  creditors then existin g  as to 
w hom  the chattel m ortgage is invalid, a decree m ade  
at an early stage o f  the receivership m ig h t preclude a 
large num ber o f  creditors w hose claim s, subsequently  
established, m igh t be param ount to the m ortgage.

I f  the b ill o f  the receiver need not allege the claim s  
o f  the creditors, the fifth ground o f  dem urrer is also 
w ithout any force.

E ncyc. PI. &  Pr., vol. 17 , page 826. N o te . A l -
leging N ecessity  to C ollect Assets.

“ A  com plaint in  an actiou b y  the receiver for a cor-
poration to recover assets need not allege facts show -
in g  that the assets sued for are necessary to pay debts, 
as is frequently required in suits against stockholders 
to recover their statutory lia b ility .”

T h e  d cree o f insolvency cannot be attacked in a 
collateral suit, and it establishes the lack o f assets to 
pay debs. N or can an accounting be had in any suit 
other than that in w hich  the receiver was appointed.

N ational Bank vs. Sprague 6, C . E . ,  Gr. 530-538
T h e  fact that the defendant tcok possession o f the 

m ortgaged chattels under his m ortgage did not give  

validity to it as against the receiver.
W illiam son  vs. N . J. S . R . R . C o ., 2 stew  311 .

F R A N K  B E N J A M IN ,  

Counsel fo r  Complainant and Appellee.
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Un Cbancerç of View Jersey

Between

Ro be r t  W . Pr yo r , Receiver of 
the E. C. Faitoute Hardware 
Company,

Complainant, Notice of' 
Appeal.

and

A l l a n  J. G r a y ,
Defendant.

The defendant hereby appeals from the order 
made on the twenty-eighth day of December, nine-
teen hundred and five, in the above stated cause, 
over-ruling with costs the demurrer filed to the bill 
of complaint filed in the aforesaid case, to the Court 
of Errors and Appeals, in the last resort in all 
: cases.

Dated January 3d, 1906.
MALCOLM Mac LEAR, 

Solicitor for Defendant.

I can see there is good cause for appeal in the 
above stated cause.

MALCOLM Mac LEAR, 
Counsel for Defendant and Appellant.



Petition of Appeal.
To the Honorable The Court of Errors and Appeals, 

in the last resort in all causes:

The petition of Allan J. Gray, the appellant in 
the above stated cause, respectfully shows that your 
petitioner finds himself aggrieved by an order made 
in the Court of Chancery by his Honor, William J. 
Magie, Chancellor of New Jersey, bearing date the 
twenty-eighth day of December, nineteen hundred 
and five, wherein Robert W. Pryor, Receiver of the 
E. C. Faitoute Hardware Company was complain-
ant and the said Allan J- Gray was defendant, 
in tliis respect, to wit, that the demurrer filed to 
the bill of complaint filed in the aforesaid cause 
by the said Robert W. Pryor, Receiver as afore-
said, should he over-ruled with costs, and that the 

^  said defendant should answer the said complainant’s 
bill of complaint within twenty days from the date 
thereof, and in failing so to do, the said complain- 
ant’s bill shall be taken as confessed against him.

And your petitioner humbly appeals from that 
part of the order of the Chancellor which orders as 
aforesaid, upon the ground that the same is errone-
ous, in that it ordered and decreed that the said 
demurrer was improper and should be over-ruled 

30 with costs, and that the defendant should answer 
the complainant’s bill of complaint within twenty 
days, and that in failing so to do the complainant’s 
bill should be taken as confessed against the said 
defendant.

Your petitioner, therefore, prays that the said 
order of the said Chancellor may be in the particu-
lars aforesaid, reversed, set aside and for nothing 
holden, and that your petitioner may have such re- 

4 0  lief in the premises as to this Honorable Court shall 
seem meet.
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  A P -
P E A L S .

Between

Ro b e r t  W . P r y o r , R eceiver o f  
the E . C. F a itou te  H a rd w a re  

Co.,
Com plainant and  R espondent, 

and

10
Answer to Petition 

of Appeal.

A l l a n  J . G r a y , 
D efendant and A p p e lla n t.

The answer o f the above-nam ed respondent to the 2 0  

petition of appeal o f the above-nam ed appellan t.
This respondent not acknow dedging a ll or a n y  o f  

the m atters which in  sa id  petition  o f appeal are con-
tained to  be true for  answ er thereto, nevertheless, 
says and adm its, th at an order w a s  on the tw enty- 
eighth day o f D ecem ber, nineteen hundred and five, 
made,and entered in the C ou rt o f C hancery, in  th e  
cause for that purpose m entioned in  th e said  pe-
tition, as is therein s ta te d ; b u t a s  to the substan ce q q  
and form thereof, this respon dent p rays to refer  
thereto when the sam e shall be produced. A n d  th is  
respondent is advised and believesi that the said  
order is agreeable to equity and  he p ra ys th at the  
same may be affirm ed w ith  costs to  be adjud ged  to  
this respondent.

40
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I N  C H A N C E R Y  O F  N E W  J E R S E Y .

Between

10

Ro be r t  W . Pryor , Receiver of 
the E. C. Faitoute Hardware 
Co.,

C om p lain an t,

and

Am ended  
B ill, etc.

A l l a n  J. Gr a y ,
D efen d an t.

T o  W il lia m  J. M agee, C h an cellor o f  the State of
New Jersey:

20 J
Y o u r  orator R ob ert W . P ry o r  o f the City of 

N ew ark , N e w  Jersey, b y  leave o f the Court files 
th is h is am ended b ill and h um b ly  complaining  
show s unto you r H o n o r  th at on the tenth day of 
D ecem ber, 19 0 4 , su it w a s com m enced in the Court 
o f C hancery o f  N ew  J ersey b y  R u ssell & Erwin 
M fg . C o., aga in st the E . C . F a itou te  H ardw are Co., 
a corporation  organized and  ex istin g  under the laws 

3Q o f the S ta te  o f  N ew  Jersey , fo r  the appointment 
o f a  R eceiver o f  said  corporation  upon the grounds 
o f its  in so lv e n cy ; th at on the fifteenth day of 
D ecem ber, 1904 , a  decree w as entered in said suit 
w hereby said  corporation  w as decreed insolvent 
and you r orator w a s appoin ted  Receiver thereof, 
and  d u ly  qualified as such R eceiver by taking the 
oath  o f the R eceiver and  filin g  the sam e and a bond 
for  the fa ith fu l p erform an ce o f h is duties.

Y o u r  orator fu rth er show s u nto  your H onor that 
on the th irteenth  d ay  o f J u ly , 1904 , the said E. C. 
F aitou te  H a rd w a re  C o., executed a chattel mortgage 
on a ll its  stock in trade and  fixtures in Nos. 97 and



5

99 Market Street, N ew ark , N e w  Jersey, and  on its  
horses and w agon s and after-acq uired  stock to  be 
placed in said store, a ll o f w hich wrere reason ably  
worth the sum  o f E leven  thousand d ollars  
( f l l ,0 0 0 .0 0 )  to the said  defendant A lla n  J . G ray  
to secure the sum  o f F iv e  thousand d o lla rs  ($ 5 ,- 
000.00) ;  and th at from  the d ate  o f said  m ortgage  
said E . C. F a itou te  H a rd w a re  C o., rem ained in  
possession o f said goods and  ch attels u p  to  D ecem -
ber sixth, 1904 , and  sold  the sam e in  the ord inary  

course of business.
Your orator further show s unto you r H o n o r  th at  

said mortgage w as ille g a lly  recorded in  the E sse x  
County R egister’s Office in B ook  151  o f C h attel 
Mortgages, pages 20 8 , etc., in  th at the m ortgagor, 
the said E . C. F a itou te  H a rd w a re  C o., d id  not 
acknowledge the said m ortgage, n or w as said  
mortgage proven by  the su bscribin g w itness.

Your orator fu rth er show s th at on the sixth  day  
of December, 1904 , said  A lla n  J . G ra y  took p osses-
sion of all the said m ortgaged  chattels, u nder said  
mortgage and proceeded to sell the sam e a t retail 
in continuation of the business o f said  E . C. 
Faitoute H ardw are C o., at N o s. 97  and  99  M arket  
Street, New ark, N . J . and  continued to  sell the sam e  
in the conduct o f said business u p  to D ecem ber  
seventeenth, 1904  a t noon.

Your orator further show s u n to  you r H o n o r th at  
on the seventeenth day o f D ecem ber, 1 9 0 4  a t noon  
your orator, as said R eceiver took possession  o f a ll 
of said m ortgaged chattels under an agreem ent w ith  
Malcolm M acLear, solicitor fo r  said  A lla n  J . G ra y  
whereby it w as agreed th at you r orator should  
have possession o f a ll o f  said  chattels and  th at  
said A llan  J. G ray  w ould  consent th a t the sam e  
should be sold free and clear o f said  m ortgage  
and that the lien thereof i f  o f any v a lid ity  should  
attach to the m oneys received from  their s a le ; th at
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said  consent w as given on the tenth  day o f January, 
1 9 0 5  and th at accordin g to an  order o f the Court 
o f C hancery dated J an u ary  tw en ty-fou rth , 1905, 
a ll said  goods and ch attels w ere sold  a t public 
auction  to  said  A lla n  J . G ra y  free from  his lien 
o f said  m ortgage fo r  the sum  o f T hree thousand 
nine hundred and th irty-five d o lla rs  ($3,935.00), 

^  ten per cent, o f w hich  sum  w as p aid  in cash and 
n in ety  per cent, secured by a  bond duly  approved 
by th is C o u rt w ith  condition  th at i f  said mortgage 
should  be declared illega l and said  A lla n  J. Gray 
should  p ay  the sum  o f T hree th ou sand five hundred 
and forty -on e d o lla rs  and fifty  cents ($3 ,541 .50) 
w ith  la w fu l in terest thereon and p erform  such order 
o f the C ou rt in  relation  to  the said  purchase money, 
th at the said  bond should  be void , otherwise to 
rem ain  in fu ll force and virtue.

Y o u r  orator fu rth er show s th a t said defendant 
A lla n  J . G ra y  c la im s a  lien  upon said purchase 
m oney and upon the m oney due under said bond; 
and th at he h as in h is possession  a large sum  which 
he collected from  the sale o f the goods and chattels 
as aforesaid  fro m  D ecem ber sixth , 1904 , to Decem-

ber seventeenth a t noon.
Y o u r  orator fu rth er show s u n to  you r H onor that 

cla im s again st said  E . C . F a ito u te  H ardw are Co., 
•"*0 have been d u ly  proven and filed w ith  your orator 

as D eceiver am o u n tin g  to seventeen thousand four 
¿hundred and eleven d o lla rs  and seven cents 

($ 1 7 ,4 1 1 .0 7 )  h a lf o f w hich  arose before July thir-

teenth and h a lf subsequent to th at date.
A n d  you r orator fu rth er show s th at the proceeds 

from  the sale o f said  goods and  chattels are all the 
assets in  h is possession  to  p ay  th e said  claim s.

In  consideration  o f the prem ises and to the end 
4 0  th at the said  A lla n  J . G ra y  m ay, fu ll and true and 

perfect answ er m ake to  a ll and sin gular the matters 
aforesaid  w ithou t oath, answ er under oath bein»,
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hereby expressly  w a iv e d ; and th at said m ortgage  
be decreed fra u d u len t and  void as to  y o u r said  
orator and the lien th ereof n u ll and v o id ; a n d  th at  
said A llan  J . G ra y  m ay  accou n t to  you r orator for  
all moneys received upon the sale o f said  ch attels  
up to Decem ber 17  at n o o n ; and th at you r orator  
may have such other and fu rth er re lie f in  the p re-
mises as the nature o f the case m ay require and as  
may be agreeable to  equity  and good conscience. ^  

May it please your H o n or the prem ises consid -
ered to grant unto your orator the S ta te ’s w rit o f  
subpcena issuing out o f and under the seal o f th is  
Honorable C ourt, to  be directed to the said  A lla n  
J. Gray therein and thereby com m andin g him  to  
appear before your H o n or, accord in g to  law  and  
the course of th is C ou rt, a t a  certain  day an d  u n -
der a certain penalty  therein to  be expressed then  
and there to  answ er the prem ises and  to sta n d  to  ^0 

and abide and perform  such decree as to  you r H o n or  
shall seem meet.

And your orator w ill ever pray, etc.

F R A N K  B E N J A M I N ,
S olic ito r  and o f Counsel 

w ith  C om p lain an t.

30
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I N  C H A N C E E Y  O F  N E W  J E E S E Y .

10

B etw een

E o be r t  W . Pry or , E eceiver o f  
the E . 0 .  F a itou te  H a rd w a re  
C om pany,

C om p la in an t, O n  B ill. 
 ̂Demurrer.

and

A l l a n  J. Gr a y ,
D efen d an t.

T he dem urrer o f A lla n  J . G ra y , the defendant in 
2o the aforesaid  action  to the b ill o f com plaint of 

E ob ert W . P r y o r ,' E eceiver o f the E . C. Faitoirte 
H a rd w a re  C om pany.

T h is  defendant, by protestation , n ot confessing 
all or an y  o f the m atters and th in gs in the com-
p la in a n t’s  b il.1 of com p laint contained to be true 
in such m anner and form  a s  the sam e are therein 
set forth  and alleged, dem urs thereto and for cause 
o f dem ur show s th at :

3 0  (1 )  T h at th e said com p lain an t does not show
an y fa cts  in  said  b ill o f com p laint, w hich gives the 
Court, ju risd iction  over the subject m atter. The 
b ill o f com p la in t show ing th at the goods and chat-
tels m entioned therein  have been sold, free and 
clear o f said m ortgage  and there are no facts al-
leged w hich show  th at the said  defendant claims 
any lien by v irtu e o f said m ortgage upon either 
the goods and ch attels or the m oney for which they 

4 0  were sold.

( 2 )  T h a t the said b ill o f com plaint shows that
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the said property covered by said  chattel m ortgage  
had been transferred  to said  defend ant and taken  
possession of by him  in  p aym en t o f an existin g  
debt w ithout any frau d , before the app oin tm ent o f  
the said com plainant, as Receiver o f the E . C. 
Faitoute H a rd w a re  C om p any, and  th a t the a d -
judication as to the insolvency o f the sa id  C o m -
pany; and that, therefore, the sa id  R eceiver is not ^  
entitled to the said property  or an y  control there  
over.

(3 ) T hat said b ill o f com p la in t does n ot show  
that the said defendant c la im s any lien  upon the  
money received fo r  the sale o f the good s covered by  
said m ortgage or upon the m oneys d u e under said  
bond, by virtue o f the said chattel m ortgage, nor  
does it set forth any fa cts  w hich show  th at the said  
defendant has filed any claim  w ith  said  R eceiver, 20  
claiming m oney due him  under said m ortgage  or 
claiming any lien on said  m oneys paid  or due by  
virtue of said chattel m ortgage.

(4 ) That said b ill o f com p la in t does not sh ow  
that there are any m oneys due by said E . C . F a i-
toute. H ardw are C om p an y  to others than said  de-
fendant, or th at any p ersons are interested in  the  
estate of the E . C. F a ito u te  H a rd w a re  C om pany  
excepting said defendant.

(5 ) T hat said b ill o f com p lain t does n ot show  
that there is not sufficient m oney to  pay a ll o f the  
debts of the said E . C. F aitou te  H a rd w a re  C om -
pany.

W herefore, and for divers other good cause o f  
demur appearing in the said  b ill, th is  defendant  
doth demur thereto and h u m b ly  p rays the ju d gm en t ^  
of this H onorable C ourt w hether he shofild be com -
pelled to m ake any further or other answ er to the
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said  b ill, and p ra ys to be hence dism issed  with his 
costs and charges in  th is b eh alf m ost w rongfully  
sustained.

S ta te  o f  N e w  Jersey , )
C ou n ty  o f E ssex , $ SS* ’

A lla n  J . G ra y , o f fu ll age, being d u ly  sworn, ac-
cording to  law , on h is oath s a y s : T h a t the fore-
g o in g  dem urrer is n ot interposed fo r  delay, but in 
good fa ith  for the causes therein set forth.

I  ce rtify  th at I  have read the com plainant's 
b ill in the above-stated cause, and that the above 
d em urrer is  w ell founded  in  poin t o f law .

M A L C O L M  M a c L E A R , 
S olic itor  and  o f C ounsel fo r  Defendant.

A L L A N  J. G R A Y .

20

M A L C O L M  M a c L E A R , 
S olic ito r  o f and C ou nsel for Defendant.

HO

4 0
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I N  C H A N C E R Y  O F  N E W  J E R S E Y ,

Between

Ro ber t  W . Pryor , R eceiver o f  
E. C. F aitou te  H a rd w a re  C o m -
pany,

C om p la in an t, 1 0rder overruling 10 
Demnrrer.

and

A l l e n  J. Gr a y ,
D efen d an t.

This cause com ing on to be heard a t the regular  
term of this C ou rt in  the presence o f F ra n k  B en - go  
jamin, o f counsel, w ith  com p la in an t and M alco lm  
MacLear, o f counsel, w ith  defendant, an d  the C h an -
cellor having heard the a rg u m en ts o f  th e  counsel 
of the respective p arties on the dem urrer filed in  
the above stated ca u se : I t  is  on th is 28th  d ay  of 
December, nineteen hundred  an d  five, on m otion  
of Frank B en jam in , counsel w ith  com p lainan t, 
ordered th at the said dem urrer be overruled  w ith  
costs and that the d efen d an t an sw er the com p lain -
ant’s bill w ith in  tw enty d ay s a n d  th a t i f  h e  fa il so 
to do, the com plainan t’ s b ill be taken as confessed  
against him. ; ;

40
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I N  C H A N C E R Y  O F  N E W  J E R S E Y

Betw een

R o b e r t  W . P r y o r , R eceiver o f  
E . C. F a ito u te  H a rd w a re  C om -
pany,

C om p la in an t,

and

A l l a n  J. G r a y ,
D efen d an t.

T h e b ill o f com p lain t in th is cause as amended 
alleges th a t th e  com p la in an t w a s on D ecem ber 16th, 

2 0  1904 , appoin ted  R eceiver o f th e defendant, a corpo-
ration  o f th e S ta te  o f N e w  Jersey , because of its 
insolvency, and th at he has d u ly  qualified as such 
R eceiver. T h a t on  J u ly  13th , 1904 , the defendant 
corporation  executed to  th e defendant a  chattel 
m ortgage  on its  stock in  trade, fixtures and other 
personal p rop erty  in  N ew ark , N ew  Jersey, reason-
ab ly  w orth  | 11 ,000 to  secure the paym ent of the 
sum  o f F iv e  thousand d ollars.

39 T h a t the m ortgaged  ch attels rem ained in the pos-
session o f the d efen d an t C om p an y  u ntil December 
6th , 1904 . T h a t the sa id  chattel m ortgage was il-
leg a lly  recorded in  E sse x  C ou n ty  R egister’s office, 
because it w as neither acknow ledged by the defend-
a n t m ortgagor, n or w a s the execution  thereof proven 
by the su bscribin g  w itness.

T h e  b ill fu rth er a lleges that on the sixth day of 
D ecem ber, the defend ant G ra y  took possession of 

4 q  the m ortgaged  chattels, and proceeded to sell the 
sam e at retail, and continued  to do so until Decem-
ber 17th , 1904 , w hen the com p lainan t, as Receiver, 
o f th e in solven t corporation , took possession of the 
m ortgaged  chattels under a  stip u lation  with the de-

On Bill, &c.

D em ur re r  to 
Amended Bill.

Memorandum.



13

fendant’s solicitor, w hereby it  w a s agreed that th e  
said Receiver should  have possession o f th e chat-
tels ; that they should  be sold  clear o f  the m ortgage, 
and that the. lien thereof, i f  o f any v a lid ity , should  
attach to the m oneys received fro m  th e sale. T h a t  
all of the said ch attels w ere under an order o f th is  
Court sold a t public auction  to  the d efen d an t fo r  
the sum of $ 3 ,9 3 5 .0 0 , p art o f w hich w a s  p aid  in  
cash, and p art secured to  be paid  by the com p la in -
ant’s bond conditioned that i f  the m ortgage  should  
be declared illegal, and  th e  defend ant should  pay  
the sum of $ 3 ,5 4 1 .5 0  w ith  in terest thereon, and p er-
form the order o f the C o u rt in  relation  to the p u r-
chase money, the bond should  be void.

The bill further alleges th at the defendant claim s  
a lien on the purchase m oney and on the m oney due  
under said bond, an d  th a t he h as in  h is possession a  
large sum of m oney collected  from  the sa le  o f the 
said m ortgaged ch attels betw een D ecem ber 6th, 
and Decem ber 17th , 1904 .

That claim s a gain st the in solvent C om p an y  h a>e  
been filed w ith the com p lainan t, a s  R eceiver, to the  
amount of $1 7 ,4 1 1 .0 7 , and th at the proceeds from  
the sale of the m ortgaged  ch attels are a ll the assets  
of the insolvent C om p any in  possession  o f the R e-
ceiver.

The com plainant p rays th at the m ortgage  m ay be 
decreed fraudulent and void  as to  h im , and the  
lien thereof null a n d  v o id ; th a t the defend ant m ay  
account to the com p lain an t for m oneys received  
from the sale o f chattels up to D ecem ber 17th , a t  
noon, and for further relief, &c.

The only defendant is the chattel mortgagee who 
demurs to the whole amended bill, and sets forth 
five several causes of demurrer which will be here-
after stated,

M r . M A L C O L M  M a c L E A R ,
F o r  D em u rran t.

M r . F R A N K  B E N J A M I N ,
F o r  C om p lain ant.

10

20

30

40



14 I

Gr e y , Y . C . :

T he first cause o f dem urrer challenges the bill, 
because it does hot show  an y  fa cts  w hich give this 
C o u rt ju risd iction , and p articu la rly  the demur- 
ra n t in sists  th at the b ill show s th at the mortgaged 
ch attels have been sold  clear o f the m ortgage, and 
no fa cts  are alleged  w hich show  th at the defendant 

10  c la im s an y  lien  by v irtu e o f the m ortgage on either 
the m ortgaged  ch attels or the m oney proceeds of 
their sale, &c.

A  sufficient ground o f equitable jurisdiction is 
stated  in  the a llegation s th at th e defendant, under 
a  void chattel m ortgage  obtained from  the insol-
vent corporation , has by ta k in g  possession and sale 
o f th at C om p an y ’s  ch attels w ro n gfu lly , realized un-
know n su m s o f m oney, for w hich the b ill prays he 

20  m ay  be decreed to account to the R eceiver of that 
C om pany.

T h e b ill, tak in g  it  as  a w hole, is also sufficiently 
definite in  its  statem en ts o f fact to show that it 
charges th at the d efend ant w ro n gfu lly  claim s un-
der h is void  chattel m ortgage to have been entitled 
to  sell the insolvent C o m p a n y ’s chattels, and keep 
the proceeds. T h a t th e m oneys in dispute were 
realized  under an  order o f this C ourt upon an 

gO agreem ent o f the d efendant that the mortgaged 
ch attels should  be sold  clear o f the disputed chattel 
m ortgage  and th a t the lien thereof, if  it had any 
v alid ity , should  attach to th e m oneys proceeding 
from  th at sa le .

T he averm en ts o f the am ended b ill inform  the de-
fen d an t th at the su bject regarding which he is 
called  upon to respond, is  h is claim  to a lien, by 
virtu e o f his chattel m ortgage  upon the goods of the 
insolvent C om p an y, and  upon the fund  raised by the 
sale o f the ch attel m ortgaged  goods, which chattel 
m ortgage the com p la in an t charges is void, because 
not la w fu lly  recorded. T h is  notifies the defendant
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of the purpose o f the su it, w hich th e C o u rt o f A p -
peals has held is a ll th at is  required in  b ills  in  
equity (M u tu a l L ife  In s. Co. vs. S turges, 6 S tew ., 
337). The first ground o f d em urrer is  overruled.

The second groun d  o f dem urrer avers th at the  
com plainant’s attack  on the chattel m ortgage  is 
inefficient, because, on the fa ce  o f  the b ill, it a p -
pears th at the d efen d an t had, in fact, taken p os-
session of the m ortgaged  property  before the com -
plainant w as appointed  R eceiver fo r  the insolvent 

Company, m ortgagor.
The statute, in  d ealin g  w ith  the sort o f p osses-

sion, which m ay v alid ate  an unrecorded chattel 
mortgage, declared th at it  m u st be im m ediate. The  
complainant’s contention  is, th at the entry o f the  
defendant’s chattel m ortgage in the m ortgage book  
without either certificate o f its  acknow ledgm ent  
or proof of its execution w as, in  law , not a  record-
ing. The pleadings show  that the chattel m o rt-
gage was m ade on the thirteenth day o f J u ly , 1904 , 
and that possession o f the m ortgaged  goods w as  
taken under it  on the S ixth  d ay  o f D ecem ber, 1904 , 
nearly six m onths a fter  its  execution.

In Roe vs. M eding, 8 D ick ., 36 8 , th e C ou rt of 
Appeals declared th at th e  requirem ent o f the S tate  
regarding chattel m ortgages, is for im m ed iate  re-
cording or im m ediate tak in g  possession , for the ob-
vious reason th at one or the other is  necessary to 
give notice to possible creditors o f the m ortgagor o f  
the m ortgagee’s interest in  the goods. In  th a t case  
the delay in recording w as less than three m onths, 
yet it was held to  in valid ate  th e chattel m ortgage. 
The Receiver is  not lim ited  in  ch allen gin g  the de-
fendant’s w rongful acts to those done a fter  his a p -
pointment. T he second ground of dem urrer is over-
ruled.

The third ground o f dem urrer contends th at the 
hill of com plaint does n ot show  th at the defendant
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cla im s an y  lien on the m oneys received from  the sale 
o f the m ortgaged  chattels, by v irtu e of the mort-
g a g e ; and does not show  th at the defendant has 
filed any claim  w ith  the R eceiver for m oneys due 
under the chattel m ortgage, or due by virtue 
thereof.

T h is  is su b stan tia lly  answ ered in  the above dis- 
^  cussion o f the first ground o f dem urrer. Upon the 

w hole case as exhibited  by the said b ill o f com-
p la in t, it' obviously  appears th a t the complainant, 
as R eceiver, &c., a lleges that the defendant, by vir-
tue o f h is void chattel m ortgage, and  o f the stipu-
la tion  w ith  the Receiver, c la im s a lien upon the 
proceeds o f the sa le  o f th e m ortgaged  goods. This 
groun d  o f dem urrer, therefore, should  be overruled.

T h e fou rth  groun d  o f  dem urrer is, that the 
am ended b ill o f com p laint does n ot show  that there

20 are any m oneys d u e by the insolvent Com pany to 
persons other than the d efendant, or that persons 
other than the defendant are interested, in the es-
tate  o f  the in solvent C om pany.

T he fifth  ground o f d em urrer is, th at the amended 
b ill o f com p laint does not show  th at there are not 
sufficient m oneys to  p ay  a ll the debts of the in- 
solvent C om pany.

B o th  these grounds o f dem urrer, challenging the 
am ended b ill (an d , indeed, m ost o f the others), 
m igh t have been assigned a gain st the original bill 
o f com p laint, before it w as am ended. The defend-
an t dem urred to  th at b ill, and did n ot then see fit 
to present these criticism s as groun ds o f demurrer. 
H e  thereby w aived an y  rig h t o f objection for that 
cause to  the sam e extent as  if  he had pleaded over 
(B e a n  vs. A y e rs , 69  M ain e, 1 2 8 ) . H e  m ay not re-
serve ex istin g  groun ds o f dem urrer to  an original 

4 0  b ill, and b y  p resentin g those defects successively 
again st am endm ents, unreasonably  protract litiga-1 ■ 

tion  and u n ju stly  enhance the costs, l b .

T he dem urrer sh ou ld  be overruled, with costs.
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In Chancery of New Jersey

Between \
ROBERT W. PRYOR, Receiver of I 

E. C. Faitoute Hardware Co., /
Complainant, l 10

and

ALLAN  J. GRAY,
Defendant

To William J. Magie, Chancellor of the State of New 
Jersey:

Your orator, Robert W. Pryor, of the City of Newark,
N. J., humbly complaining, shows unto your honor, that 20 
on the 16th day of December, 1904, he was appointed re-
ceiver of the E. C. Faitoute Hardware Company, an in-
solvent corporation, by your honorable court and duly 
qualified as such by filing a bond and taking receiver’s 
oath; that on the 13th day of July, 1904, the said E. C. 
Faitoute Hardware Company executed a chattel mortgage 
on all its stock in trade, and fixtures in Nos. 97- and 99 
Market street, Newark, New Jersey, and on its horses 
and wagons, and upon after acquired stock placed in said 
store, all of which were reasonably worth the sum of 30 
$11,000.00, to the said defendant, Allan J. Gray, to secure 
the sum of $5,000 ; that from the date of said mortgage 
said E. C. Faitoute Hardware Company remained in pos-
session of said chattels up to December 6, 1904, and sold 
the same in the ordinary course of business ; that said 
mortgage was illegally recorded in the Essex County 
Register’s Office, in Book 151 of Chattel Mortgages, 
pages 208, etc., in that the mortgage was neither acknowl-
edged or proven according to the statute in. such case 
made and provided; that on the 6th day of December, 40



%
18

1904, said defendant, Allan J. Gray, took possession over 
said mortgage of all the said mortgaged chattels and pro-
ceeded to sell the same at retail in continuation of the 
business of said E. C. Faitoute Hardware Company, at 
Nos. 97 and 99 Market street, Newark, N. J., and con-
tinued to sell in the conduct of said business up to Decem-
ber 17, at noon.

Your orator further shows, unto your Honor, that on 
the 17th day of December, 1904, at noon, your orator 

10 took possession of all of said mortgaged chattels under 
an agreement with Malcolm MacEear, solicitor for said 
Allan J. Gray, whereby it was agreed that your orator 
should have possession of all of said chattels and that said 
Allan J. Gray would consent that the same should be sold 
free and clear of said mortgage and that the lien thereof 
if of any validity should attach to the moneys received 
from their sale ; that said consent was given on the 10th 
day of January, 1905, and that according to an order of 
the Court of Chancery, dated January 24th, 1905, all said 

20 goods were sold at public auction to said Allan J. Gray, 
free from the lien of said mortgage, for the sum of 
$3)935 i ten Per cent, of which sum was paid in cash and 
ninety per cent, secured by a bond duly approved by this 
court, with condition that if said mortgage should be de-
clared illegal and said Allan J. Gray should pay the sum 
of $3,541.50 with lawful interest therein and perform 
such order of the court in relation to the said purchase 
money, that the said bond should be void, otherwise to 
remain in full force and virtue.

30 In consideraton of the premises and to the end that the 
said Allan J. Gray may full and true and perfect answer 
make to all and singular the matters aforesaid without oath, 
answer under oath being hereby expressly waived; and 
that said mortgage be decreed fraudulent and void as to 
your said orator and the lien thereof null and void ; and 
that said Allan J. Gray may account to your orator for 
all moneys received upon the sale of said chattels up to 
December 17th, at noon; and that your orator may have 
such other and further relief in the premises as the nature 

40 of the case may require and as may be agreeable to
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equity and good conscience.
May it please your Honor, the premises considered, to 

grant unto your orator the State’s writ of subpoena, issu-
ing out of and under the seal of this honorable court, to 
be directed to the said Allan J. Gray therein, and thereby 
commanding him to appear before your honor, according 
to law and the course of this court, at a certain day and 
under a certain penalty therein to be expressed, then and 
there to answer the premises and to stand to and abide 
and perform such decree as to your honor shall seem 10 
meet.

And your orator will ever pray, etc.
FRAN K BENJAMIN,

Sol’r and of Counsel with Compl’ t.
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IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between
r Jj sse l l  & Er w in  M'fg . Co ., 

C om p lain an t,

and

E. C. Fì\?ou te  H a r d w a r e  Co ., 
D efen d an t.

^O n B ill, etc.

To his H onor, m V illiam  J . M agie , C h ancellor o f the  
State o f N \ v  J e r s e y :

Com plaining, l i o w s  u nto  you r H o n or, your  
orator, R ussell & Mr win M a n u fa ctu rin g  C o., a  cor-
poration of the S tm e  o f C onnecticut, a  ju d gm en t- 
creditor o f the E . \ F a i t o u t e  H a rd w a re  C o., for  
and on behalf o f theim Klves and a ll other creditors  
of said Com pany w ho s§n ll com e in  and contribute  
to the expense o f  th is  s m t ; th at on the 7 th  day o f  
October, 1903 , the c e r t i * a t e  o f in corporation  o f  
the defendant E . C . F a i t r ^ e  H a rd w a re  C o., w as  
filed at Trenton, in  the offtlp o f th e Secretary  of 
State, under and by v irtu e oj 
of 1896, and thereby the im  
said certificate w ere created a 
porate, in fact and in  law , by t! 
of the E . C. F a itou te  H ard w are

the C orp oration  A c t  
^rporators nam ed in  

jdy p olitic  and cor-
narne and sty le  

)o., for  the pur-
pose of buying and sellin g  hardw are and carrying  
on the business incident thereto, anchfor such p u r-
pose the said C om p any w as a u th orize\  to  raise by  
subscription as capita l stock, $ 4 0 ,0 0 (V ^ a n d  said  
Company w as also  authorized to use, holcL possess  
and enjoy such real estate as should  be necessary  
and expedient for the uses o f  such corporation , and  
to possess the pow ers and be subject to  the general
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restriction s set forth  in  an  act entitled , “ A n  A c t  
C on cerning C orporations, R evision  o f 1 8 9 6 .”

A n d  you r orator fu rth er sh ow s th a t a fter the fil-
in g  o\ said certificate o f in corporation , books of 
s u b s c r ic ió n  to the the capita l stock o f the said  
C o m p a n \  w ere d u ly  opened and the w hole am ount 
o f said  cap ita l stock w as subscribed for.

A n d  y o u rV ra to r  fu rth er show s th a t a fter  the or- 
gan ization  p \  said  C om p an y, it opened a  store at 
N o . 97  M a rk éfV h reet, N ew ark , N e w  Jersey , for the 
sale  o f h a rd w a iY  and has ever since continued to 
cond u ct businessYthere u p  to D ecem ber 7th , 1904, 
when the possession  o f a ll its  stock and  fixtures 
w ere handed over C  A lla n  J . G ra y , w ho holds a 
chattel m ortgage, dáVed J u ly  18 , 19 0 4 , upon said  
stock, fo r  the sum  o »  F iv e  th ou sand  d ollars ($5,- 

000) ,  w hich  w a s ’ dul^Viplaced upon record in the 
2 0  E sse x  C ou n ty  R e g is te r \ o ff ic e , J u ly  14 , 1 9 0 4 ; and 

said  m ortgagee has advaptised to  sell a ll o f said  
stock and fixtu res on W e iu e s d a y , the fourteenth  of 
D ecem ber, in stan t, u n d eA  and by v irtu e  o f said  
m ortgage. \

A n d  your orator further show s unto  your H onor  
th a t on the seventh day o f D ecem ber, in st., its  a t-
torney, F ra n k  B en ja m in , presented a t  said  N o . 97 
M a rk et S treet, N ew ark , N ew  V e r  spy, a  protested  

HO n ote  for  T w o hundred and tw en ttasevW  dollars and  
fo rty -six  cents ($ 2 2 7 .4 6 ) , p a y a b le V e ^ te m b e r  14th, 
19 0 4 , to  the order o f G ilb ert & Bennfett M fg . Co. to 
M a tth ia s L u d low , A ss is ta n t  TreasureiL and  to B u r-
ton L . H a re , P residen t o f  sa id  defendVit, for  pay-
m ent, and said  attorney  w as in form ed  b V th e m  that 
the d efen d an t could  not p ay  it fo r  it h a d V o  money  
and th at a ll its  stock had been taken  p o s s e s io n  of 

by A lla n  J :  G ra y , the m ortgagee. \
4 0  Y o u r  orator fu rth er show s u nto  you r H o n o Y  that 

on D ecem ber n inth , in st., a  ju d gm en t by d efault, for 
F o u r  hundred and tw en ty -tw o  d o lla rs  ($ 4 2 2 .6 0 )
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was entered in  the E sse x  C ou n ty  C ircu it C ou rt  

aghm st said defendant.
A m i you r orator fu rth er show s u n to  your H o n or  

that V recovered a  d efau lt ju d gm en t in  th e F irs t  
D istr ic H  C ou rt o f N ew ark , N e w  Jersey , on the  
eighth d * o f  D ecem ber, in stan t, a ga in st said  E . C . 
F aitoute IL ird w are  C o., for  th e sum  o f O ne h u n -
dred and \ ig h ty -n in e  d olla rs  and tw enty-seven ^  

cents ($ 1 8 9 .\ j7 ) ; and  M a tth ia s L u d lo w , the A s -
sistant T reasu rer o f sa id  defendant, in form ed  the  
attorney for  ym ir orator th at the/ sa id  E . C . F a i-
toute H a r d w a r e ^ o . ow ned noth in g, and h ad  no  
money w h erew ith lto  p ay  you r orator’s said  ju d g -

ment. %
Y ou r orator s h o w ^ m t o  y o u r H o n or, th a t he does  

not know  and h as n i t  the m eans o f k now ing  the  
true character and v » a e  o f th e assets o f said  de- 
fendant, excep ting  th a V h e  believes them  to be o f  
great value, consistin g I f  a  general lin e  o f h ard -
ware ; and th at you r o r a t lr  and other creditors w ill 
be greatly  prejudiced  by \ h e  sa le  o f said  stock by  

virtue o f said  chattel m o r t a g e .
And your orator furtherVhows and charge the 

fact to be that said Company\e insolvent; and has 
not the funds to carry on the (Vdinary business of 
said corporation; and that it h^Vbeen carrying on 
said business at a great pecuniarmoss to the stock-  ̂
holders arid creditors of said con\any; and that, 
owing to the possession of all the st<*k of said Com-
pany being taken by the said mortgage, the business 
of said corporation cannot be conducted so as to 
enable the said corporation to pay its Vast debts 
or carry on its operations with safety fo\its cred-
itors; and that it has suspended its ordini^rf busi-
ness, and that the further prosecution by t «  said 
Company of its said business would necessarily 40 
tend to the sacrifice, injury and depreciation oV;he 
rights of its stockholders and creditors. /
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I n  consideration  w hereof and for as m uch as 
you  J O r a to r  is  w ithou t adequate rem edy w ithout 
the assistan ce o f th is  H o n ora b le  C o u r t :

T o  the end therefore, th at the said C om p an y  m ay  
fu ll, trueVtnd p erfect an sw er m ake to a ll  and  singu-
la r  the m atters an d  th in gs hereinbefore s ta te d ; and  
th at it  m a V s e t  fo rth  and  discover th e goods and  

^  ch attels, r ig lk s  and  credits, m oneys and effects and  
real estate o fV v e ry  kind and description  belonging  
to  said co rp o ra tio n ; and th at your orator and other 
creditors and  stock hold ers o f  the said  C om pany  
m ay be p aid  w h a m s  ju s tly  due th e m ; and that the 
C om p an y  m a y  be enjoined from  exercisin g  any of 
its  fran chises a n d  fr\m  receiving an y  debts due to 
it, and from  p a y in g  Y n d  tra n sferin g  a n y  of its 
m oney 'and effects a n l  from  con tin u in g  its  said  
b u sin e ss ; and that it  im y  be decreed to be insol- 

^  v e n t ; an d  th at a  R eceh X r m ay be appointed , ac-
cording to  th e form  o f th eV tatu te  in such case m ade  
and p ro v id e d ; and th at yoY r orator m ay  have such 
oth er and fu rth er re lie f in  V ie  prem ises as the na-
tu re o f th e  case m ay requireX and as m ay  be agree-
able to  equity  and good conscience.

May it please your Honor, l ie  premises consid-
ered to grant unto your orator flte State’s writ of 
injunction, issuing out of and raider the seal of 

80 this Honorable Court, directed tcVthe said E. C. 
Faitoute Hardware Co., its officers Vnd agents en-
joining and restraining them and e»ch of them 
from exercising any of the privileges\r franchises 
granted by the act incorporating saioOCompany, 
and from collecting or receiving any denjts due to 
said corporation, and from paying out, selYng and 
assigning or transferring any of the estate, ltoonev, 
funds, lands, tenements or effects of said corpora,- 

40 tion; and also an injunction enjoining and restrain-
ing said Allan J. Gray, his agents or attorneys fi%n 
selling or disposing of the said goods and chattels^
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u ld e r  and b y  v irtu e  o f h is  said  m ortgage u n til the 
fuM her order o f this C o u r t ; a n d  a lso  the S ta te ’s 
w riw yf subpoena,, likew ise issu in g  o u t o f and under  
the sekl of th is H o n ora b le  C o u rt to be directed to  
the saim, th e E . C . F a ito u te  H a rd w a re  C o., therein  
and th e ^ b y  com m an d in g  the said  corporation  to  
appear berW reyour H o n or accordin g to  law  and  the  
course o f tlms C o u rt a t  a. certain day and u nder a  
certain p enalty  therein to  be expressed, then and  
there to answ Yr th e prem ises and to  stand  and  to 
abide and perrarm  such decree a s  to you r H on or  
shall seem m e e t.\

A n d  you r o r a to l w ill ever pray, etc.
\  F R A N K  B E N J A M I N ,  

S olic itor  an c^yf C ou nsel w ith  C om p la in an t.

Bill of Oomplaint.
State o f N e w  Jersey, ) \
County o f E ssex , f \

F ran k  B en ja m in , being otoly sw orn , according  
to law  on h is  oath s a y s : T h a tw e  is  the so lic itor  for  
the com p lainan t R u ssell & E r v in  M fg . C o ., and that  
he has read the b ill o f com plainreind  know s the con-
tents thereof, and the sam e is  truk except a s  to  m a t-
ters stated  therein  upon  inform atron and b elief and  
as to these m atters he believes it tA b e  true.

A n d  this deponent fu rth er sa ys th at on D ecem ber  
8th, in st., he recovered fo r  said  com p lainan t a ju d g -
ment by d efa u lt on a protested  checlyVpr $ 1 8 9 .9 6 , 
against said defendant, in the F irs t  D is V ic t  C ou rt  
of N ew ark  and w hich  is  still unpaid . \

A n d  th is deponent fu rth er says th at t h ^ e f e n d -  
ant the E . C . F a ito u te  H a rd w a re  Co. is a ^corpora-
tion, and th at its  certificate o f incorporatioA ^w as  
filed in the office o f the S ecretary o f S tate , o n V ie  
7th day o f O ctober, 1903 , fo r  th e purchase and sM e  
of hardw are w ith  the p rin cip al office at N o . IJY
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M ark et S treet, N ew ark , N . J . ; th at i t  had a  capital 
stock o f $ 4 0 ,0 0 0 , and the C om p an y  com m enced busi- 
nessXwith $ 4 0 ,0 0 0 ; that the assets of said corpora-
tion  c o W s t s  o f hardw are w hich  is its  stock in  trade, 
a t  N o . \ r  M arket Street, N ew ark  and book ac-
counts, tflb true valu e o f w hich assets this deponent 
is unable te s t a t e .

A n d  th is deponent, fu ith e r  sa ys that a ll the hard-
w are in  sa id V to re  in clu d in g  fixtures and after ac-
quired p ro p er(V w ere on  the 13th  d ay  of J u ly , 1904, 
m ortgaged  to i\V an J. G ra y , fo r  $ 5 ,0 0 0  w ith inter-
est at 6 % ;  th a t \ n  the 7th  day o f D ecem ber, inst., 
said  A lla n  J . G ra e  by h is agen t M atth ias Ludlow  
took possession o f sa id  stock-hardw are and fixtures 

under the pow er of \ i s  m ortgage  a n d  entered into 
the possession  o f sa i\  prem ises b y  virtue thereof
and  now  holds. possession and has declared his 

20 \
intention  to  sell a ll saick stock, h ardw are and fix-
tures on the 14th  o f DecVm ber in stan t, to satisfy  
h is said  m ortgage, o f  a \  o f  wiiich facts this 
deponent has personal knovradge.

A n d  th is deponent fu rth er says th at on Decem ber 
7th  in sta n t he presented fo r  p a y m e n t a  protested  
note m ade by  said  d e fe n d a n \ fo r  $ 2 2 7 .4 6  to  the 
order o f  G ilb ert & B en n ett M m  Co. to  M atthias  
L u d low , assistan t treasurer andl B u rto n  L . H are  

h o  president o f  said defendant, and they said th at the 
d efend ant w as unable to  p ay  it, because th e-C om -
p an y had no m oney and  a ll its  stoyk and fixtures 
were in the possession o f A lla n  J . Y lr a y  the said 
m ortgagee, and th at the d efen d an t had suspended  

business. \
T h is  deponent fu rth er says th at he has examined  

the record o f  the E sse x  C ou n ty  C ircuit C o v t  and  
finds th a t on D ecem ber 9th  in st., a  ju d gm en t by  

4 0  d efa u lt fo r  $ 4 2 2 .0 0  w a s entered again st saidN le- 

fendant.
A n d  th is deponent fu rth er says th at there is a
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laT^re num ber o f c la im s again st said  defendant, 
a n d \ b a t said defendant is unable to  continue its  
businesV an d p ay  its  debts in  the ordinpay course  
of tra d e \a n d  that it  has s u s p e n d e d la s  ord inary  

business. /
f i ^ é n k  b e n j a m i n . 

Subscribed and ¡W orn  to  v /  
before m e th is 1^ *  day > 10
of Decem ber, 1 9 0 4 ^ ^  )

V w m . I t f .  B row n ,
M a ster in  C hancery,

O f N ew  J e rse y .

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

The dem urrer o f A lla n  J . G r a y , the defendant  
in the aforesaid  action , to  the b ill o f com p la in t  
of Robert W . P ryor, R eceiver o f the E . C . F aitou te  
H ardw are C om pany.

This defendant b y  p rotestation  in confessing a ll 
or any o f the m atters and th in gs in  th e  com p lain -
ant’s b ill o f com p la in t contained to  be tru e in  such  
manner and form  as the sam e are therein  set forth  
and alleged, dem urs thereto and for  cause o f dem ur  
shows th a t : . , , r '  j 'j 1

Between 20

Ro ber t  W . P r y o r , R eceiver o f  
the E . C. F a itou te  H ard w are  
Co.,

A l l a n  J. Gr a y , 30
D efen d an t.
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(1 )  T he said  b ill o f com p la in t does n ot show the 
n atu re and extent o f the in terest o f  the com plainant 
in the aforesaid  su it, from  w hich th e C ourt can 
determ ine th at the com p lain an t h as an y  interest 
therein.

( 2 )  T h a t the said b ill o f com p la in t does not 
state  a n y  fa cts  w hich show  th at the chattel mort-

10 gage, m entioned in  said  b ill o f com plaint, was 
ille g a lly  recorded u nd er the la w s o f the State of 
N e w  Jersey, regu latin g  the recording o f such 
instrum ents.

(3 )  T h a t the sa id  b ill o f com p la in t does not 
state  such facts in  relation  to  the averm ent, that 
the said  chattel m ortgage, m entioned in  said bill 
o f com p laint, wTas ille g a lly  recorded, th at this de-
fen dan t h as clear in form ation  a s  to w h at he is

20 called  upon to answ er.

( 4 )  T h e  said  b ill o f com p lain t asks that the 
said  ch attel m ortgage, therein m entioned, m ay be 
declared frau d u len t and void  w hen the said  com -
p la in an t does not a llege any fa cts  in said  b ill which 
constitute  or show  frau d .

( 5 )  T h a t said  com p la in an t does n ot show  any 
fa cts  in said  b ill o f  com p la in t w hich  give the Court

30 ju risd iction  over the su bject m atter. T h e  bill of 
com p lain t sh ow ing  th at the goods and chattels 
m entioned therein have been sold  free and clear 
o f the said  m ortgage, and there are no fa cts  alleged  
w hich show  th at the said  defend ant c la im s a n y  lien  
by v irtu e o f said  m ortgage upon  either the goods 
and ch attels or the m oney fo r  w hich th ey were sold.

(6 )  T h a t said  b ill o f  com p la in t im properly  

com bines tw o d istin ct subjects.
4 0  ' „

W h e re fo r , and  fo r  d ivers other good causes or
d em ur app earin g  in  the said  b ill, th is  defendant
doth  dem ur thereto and  h u m b ly  p ra ys the judg-
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ment o f th is honorable C ou rt, w hether he should  
be com pelled to  m ake a n y  fu rth er or other answ er  
to the said b ill, and phays to  be hence dism issed, 
with his costs and charges in th is b eh alf m ost  
w rongfully sustained.

M A L C O L M  M a c L E A R ,  
S olicitor and  o f Counsel for  D efen d an t.

10
State o f N ew  Jersey, ,

County of E ssex , )

A llan  J . G ray , o f fu ll age, being d u ly  sw orn  
according to  law , on his oath  saith , th at the fore-
going dem urrer is  not interposed fo r  delay, bu t  
in good faith  for the causes therein set forth .

A L L A N  J. G R A Y .

Sworn and subscribed before m e ) 

this day of M arch , 1905 . ) 20

I certify th at I  have read th e com p la in an t’s 
bill in the above stated  cause, and th at the above  
demurrer is w ell founded in p oin t o f law .

M A L C O L M  M a c L E A R ,  
S olicitor o f and Counsel for  D efen d an t.

[8828]
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