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BILL OFF COMPLAINT.
IN CHANCERY OF NEW JERSEY.

I'o his Honor Edwin Robert Walker, Chancellor of
the State of New Jersey:

Complaining, shows unto your Honor, your ora-
(rix, llla S. Seull, of the City of Ocean City, County
ol Cape May and State of New Jersey, was the wife
of Joseph 1. Scull, deceased, late of said City of
Ocecan City, who died on or about the sixth day of
April, A. D. 1918, leaving a last will and testament,
which was duly proved and probated in said county,
and letters testamentary granted thereon, a copy of
which said will and letters is hereto attached and
made a part hereof.

And your oratrix further shows unto your Honor
that the said Harriet R. Seull, mother of said Jo-
seph L. Scull, deceased, to whom, along with your
oratrix, was devised and bequeathed, the residuary
estate mentioned in paragraph eleven of said will,
did also die on or about the second day of May,
A. D. 1921, leaving a will whereby she devised her
interest in said property to her daughter, Rae Scull
Rosecransg, of the City of Atlantiec City, County of
Atlantic and State of New Jersey, in manner fol-
lowing, to wit:

“1 give, devise and bequeath unto my said
daughter, Rae Scull Rosecrans, all the real es-
tate or interest in the same, of which I may die
seized, which is located and situated in the City
of Ocean City, County of Cape May and State
of New Jersey; also all the shares of stock of
the Ocean City Title & Trust Company that I
may own at the time of my death.”’
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And your oratrix further shows unto your Honor
that said Rae Scull Rosecrans, 1s a married woman,
and that her hushand’s name is Paul C. Rosecrans,
and that he may claim a curtesy or other interest in
said property.

And your oratrix further shows unto your Honor
that the following real estate so devised by said
eleventh section of the said will of Joseph 1. Scull
remains the joint property of your oratrix and the
said Rae Scull Rosecrans, and consists of the fol-
lowing, to wit:

1. Lot 432, Section F' on the plan of lots of the
Ocean City Association.

Beginning at a point in the Southeasterly side of
West Avenue 220 feet Northeast of its intersection
with the Northeast side of 26th Street and running
Northeasterly in said side line of West Avenue 30
feet and of that width or frontage extending South-
easterly between parallel lines at right angles to
said West Avenue 90 feet in length or depth to a 15
feet wide alley.

2. Lots 130, 131 and 132, Section D plan of Ocean
City Association.

Beginning at a point in the southeasterly side of
Simpson Avenue 370 feet Southwest of its intersec-
tion with the Southwest side line of 14th Street and
extending Southwesterly in said side line of Simp-
son Avenue 130 feet and of that width or frontage
extending Southeastwardly between parallel lines at
right angles to said Simpson Avenue 115 feet to a
15 feet wide alley, one of said side lines being in the
Northeasterly side of 15th Street.

3. Lot No. 7, block No. 1201 on the official tax map
of the City of Ocean City.
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Beginning at a point in the Northwest side of
Ocean Avenue 300 feet Southwest of its intersection
with the Southwesterly line of 12th Street and ex-
tending Southwesterly along said side line of Ocean
Avenue 50 feet and of that width or frontage ex-
tending Southeastwardly between parallel lines at
right angles to said Ocean Avenue to the Riparian
Commissioners Kixterior line.

4. Lot 177, Section A on the plan of the Ocean
(1ty Association.

Beginning at a point in the Northwesterly side of
West Avenue 250 feet Southwest of its intersection
with the Southwest side line of 7th Street and ex-
tending Southwesterly in said side line of West
Avenue 30 feet and of that width or frontage ex-
tending Northwesterly between parallel lines at
right angles to said West Avenue 100 feet in length
or depth to a 15 feet wide alley.

0. Lot No. 66, and part of lot No. 65, Section C
on plan of the Ocean City Association.

Beginning at a point in the Northwest side of
Simpson Avenue 187.4 feet Southwest of its inter-
section with the Southwest of 9th Street and extend-
mmg Southwest along the said side of Simpson Ave-
nue o7.4 feet and of that width or frontage between
two lines Northwestwardly 115 feet in length or
depth to a 15 feet wide alley, the Northeasterly side
line of said lot being parallel to 9th Street and the
rear frontage on said alley being 56.2 feet.

6. Lot No. 1, block 910, on the official tax map of
Ocean City.

Beginning at a point being the intersection of the
Southwest side of 9th Street with the Northwest side
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of Pleasure Avenue and extending Northwestwardly
along said side line of 9th Street 51.25 feet and of
that width or frontage extending Southwestwardly
along said side of Pleasure Avenue 100 feet in length
or depth.

7. Lot No. 214, block 910, on the official tax map
of Ocean City.

Beginning at a point in the Northwesterly side
ol Pleasure Avenue 100 feet Southwest of its inter-
section of the Southwest side of 9th Street and ex-
tending Southwestwardly on Pleasure Avenue 65.71
feet and of that width or frontage extending North-
westwardly between lines parallel with said 9th
Street 10214 feet in length or depth.

8. Lot No. 7, block 910, on the official tax map of
Ocean City.

Beginning at a point in the Southeast of Palen
Avenue 75 feet Southwest from its interseetion with
the Southwest side of 9th Street and extending
Southwest along said side line of Palen Avenue 30.73
feet and of that width or frontage Southeastwardly
between lines parallel with said side line of 9th
Street 102.5 feet in length or depth.

9. An equal one-half part of lots 2 and 3, block
911, on the official tax map of Ocean City.

Beginning at a point in the Northwest line of
Palen Avenue 25 feet Southwest of its intersection
with the Southwest side of 9th Street and extending
Southwest along said side of Palen Avenue 103.21
feet and of that width or frontage between lines par-
allel with said line of 9th Street Northwesterly to
the exterior line of Beach Thoroughtare.
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10. A part of lots 25 and 26 in Section C on the
plan of the Ocean City Association.

Beginning at a point in the Southwesterly side of
[1th Street 35.52 feet Southeast from the South-
casterly line of Bay Avenue and containing South-
casterly of said point in said side line of 11th Street
[5.38 feet and of that width or frontage between
lines parallel to the said Southeasterly line of Bay
Avenue 90 feet in length or depth; also a strip of
ground or alley along the Southwesterly side of lot
26, not heretofore conveyed.

11. Lot No. 152A in block 1107 on the official tax
map of Ocean City.

Beginning at a point in the Southeasterly side of
Simpson Avenue 290 feet Southwest of the South-
west side of 11th Street and extending Southwest-
erly along said side of Simpson Avenue 30 feet and
of that width or frontage between lines parallel with
the said 11th Street Southeasterly 115 feet in length
or depth to a 15 feet wide alley.

12. Lots 153B and 154A in block 1107 on the offi-
cial tax map of Ocean City.

Beginning at a point in the Southeasterly side of
Simpson Avenue 350 feet Southwest of the South-
west side of 11th Street and extending Southwest-
wardly along said side of Simpson Avenue 30 feet
and of that width or frontage between lines parallel
with said 11th Street Southeasterly 115 feet in
length or depth to a 15 feet wide alley.

13. Parts of lots 155 and 156 in Section C on plan
of the Ocean City Association.

Jeginning at a point in the Northeast side of 12th
Street 65 feet Southeast from its intersection with
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the Southeast side of Simpson Avenue and extend-
ing Southeasterly along said side of 12th Street 25
feet and of that width or frontage between lines par-
allel to said Simpson Avenue 90 feet in length or
depth; Also a strip of ground or alley along the
Northeasterly side of lot 155, five feet in width not
heretofore conveyed.

And your oratrix further shows unto your Honor
that her said deceased husband was, at the time of
his death, seized in fee simple of a one-half interest
in lots 436 and 438, Section A on the plan of lots of
the Ocean City Association together with buildings
thereon, known as the Scull-Cresse Building; that
after the death of one Lewis M. Cresse, said Joseph
[. Seull and your oratrix did purchase from the de-
visee of the said Cresse, the remaining one-half in-
terest in said lots and buildings, as tenants by the
entirety.

And your oratrix further shows unto your Honor
that upon said two lots, is erected a large three-story
brick building, containing three stores on said As-
bury Avenue with apartments on the upper floors,
which building is known as the Scull-Cresse build-
ing and is also known as numbers 835, 837 and 839
Asbury Avenue, but that at or about the time of the
making of said will by said testator the one-third
part of said building now known as number 839 As-
bury Avenue was in the course of construction and
that no street number had been placed thereon.

And your oratrix further shows unto your Honor
that the said Rae Scull Rosecrans claims an interest
in the one-half part of number 839 Asbury Avenue,
a part of said building, and the Southwest 19 feet
of lot 438 Section A on the aforesaid plan, upon
which said part of the building is located, but that
your oratrix well knew the intention of her said hus-
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band to give and devise the whole of said building,
and the whole of said lots 436 and 438 in Section A
to your oratrix by the fifth paragraph of his said
will.

And your oratrix further shows unto your Honor
that she is desirous that a partition or division of
the said lands and premises should be made among
your oratrix and the defendants who are seized
thereof and entitled thereto, according to their sev-
eral and respective rights, estates and interest there-
in, or, in case there be any part thereof that cannot
be so divided among them without great prejudice
to their respective interests, then that the same may
be sold, and the proceeds thereof divided among
yvour oratrix and said defendants as they are entitled
thereto according to their respective rights and in-
terests.

But your oratrix is advised that no valid parti-
tion, division or sale of the said premises can be
effected without the aid and interposition of some
competent court; and that this Honorable Court has
full and ecomplete jurisdiction in the premises.

In consideration whereof, and to the end that the
said Rae Scull Rosecrans and Paul C. Rosecrans
may, upon their several and respective oaths and
affirmations, full, true, direct and perfect answer
make to all and singular the charges and matters
aforesaid, as fully and particularly as if the same
were here again repeated, and they thereunto par-
ticularly interrogated; and that a fair partition and
division of the above-described premises may be
made, according to the course and practice of this
court, if the same be practicable and consistent with
the rights of all the parties interested therein,
among your oratrix and other persons entitled to
shares of the said premises, according to their re-

10
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spective rights and interests therein; and that the
liens, if any, on the undivided estate or interest of
any of the parties hereto be decreed to be a charge
only on the share assigned to such party, such share
to be first charged with its just proportion of the
costs of these proceedings in preference to any such
lien; and in case such partition and division in fact
of any part of the said premises shall be found to be
impracticable, or if it should appear that the same
cannot be made without great prejudice to the own-
ers of the said premises, then that said tract of land
and premises may be decreed by this honorable
Court to be sold including the right of curtesy of the
defendant, Paul €. Rosecrans, and the proceeds
thereof, after paying the costs and charges of this
suit, divided among your oratrix and the several
parties interested therein, according to their respeec-
tive rights, shares and interests; and that the por-
tion of the moneys arising from said sale of the es-
tate, share or interest of any party against whom
there are existing any liens or encumbrances held by
any creditor of such party, who is a party defen-

dant to this suit, be brought into this court by the
master or commissioner, as the case may be, who
shall make sale of said premises, after dedueting
the costs, charges and expenses to which it shall be
liable, to the end that the Chancellor may make such
order thereof as the circumstances of the case may
require.

And that this Honorable Court may construe the
said fifth section of the said will of Joseph I. Scull
as to the building known as number 839 Asbury Ave-
nue and being a part of the Scull-Cresse Building
and located on a part of the same lot with number
837 Asbury Avenue mentioned therein, in the light
of the intent of said testator and determine whether
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or not the fee simple of the said building and the
‘part of said lot whercon the same is situate 1s the
absolute property of your oratrix, or if the said de-
fendants have any interest therein by virtue of the
said eleventh or residuary clause of the testator’s
said will; and that if the said defendants have such
interest therein, that then the same be included in
the properties mentioned above and in like man-
ner as hereinabove requested, to be partitioned or
sold; and that if it be deereed to be the sole and 1()
absolute property of your oratrix that the same be
excluded therefrom.

And that your oratrix may have such other and
[urther relief as the nature of the circumstances of
the case may require, and as shall be agreeable to
equity.

May it please your Honor to grant unto your ora-
trix the State’s writ of subpoena to be directed to
the said Rae Scull Rosecrans and Paul C. Rose-
crans commanding them, and each of them at a cer- 9
tain day, and under a certain penalty therein to be
expressed, personally to be and appear before your
Honor in this Honorable Court, then and there to
answer the premises, and to stand to and abide and
perform such deeree therein as to your Honor shall
seem meet.

And your oratrix will ever pray, &e.
Krra S. ScuLy,
Complainant.
3y GroraE R. GREuIs,
Solicitor for and of Counsel
with Complaimant.
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State oF NEw JERSEY, |

55
County oF CapE May,

FKrra S. Scurw, of full age, being first duly sworn
on her oath according to law, says that she is a resi-
dent of Ocean City in the County of Cape May and
State of New Jersey, and is the complainant in the
attached bill in chancery; that Joseph 1. Scull, de-
ceased, was lately her hushand, and that she is the
person named in his said will as a legatee and de-
visee.

Deponent further says that Harriet R. Scull was
the mother of said Joseph I. Scull, that said Har-
riet R. Scull is now deceased, and that the copy of
will of said Joseph 1. Scull hereto attached is ac-
curate and quotation from will of said Harriet R.
Scull is accurate to the best of deponent’s knowledge
and belief ; that Rae Scull Rosecrans is the daughter
and devisee of said Harriet and a sister of the late
Joseph 1. Scull, and as such devisee is joint owner
with this deponent in properties in Ocean City re-
maining in said residuary estate and fully deseribed
in said bill of complaint.

Deponent further says that she is the owner abso-
lutely and in fee simple, of a one-half interest in lot
438, Section A or the southwest 19 feet thereof, to-
gether with a part of the Scull-Cresse Building, a
brick store and apartments, located on a portion of
said lot, as survivor of her said husband, Joseph L.
Scull, the said having been heretofore conveyed to
them as tenants by the entirety; that this deponent
claims the remaining half interest therein, by virtue
of the will of her deceased husband, and that the
said Rae Scull Rosecrans and Paul C. Rosecrans,

?

her husband dispute said claim to the extent of an
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undivided one-quarter interest therein based upon
the allegation that said half interest is a part of
the residuary devise in said decedent’s will.

Deponent further says that she is not properly
able to manage or handle her interests while the
same remain undivided and jointly owned with the
said Rae Scull Rosecrans and Paul C. Rosecrans,
her husband, and that this deponent desires a parti-
tion and division of said properties. That the mat-
ters and things alleged in said bill of complaint are
true.

Erra S. ScuLL.

Subscribed and sworn to before me this 27th day
of April, A. D. 1925.
KEwing T. Corson,

(Neal) Notary Public of N. J.

EKXHIBIT A.

TO Harry S. Douglass,
SURROGATE OF THE COUNTY OF
'APE MAY, N. J.

lilla S. Seull, of Ocean City, New Jersey, and The
Ocean City Title and Trust Company, a corporation
of the State of New Jersey, respectfully represent
that they are the executors named in the. last will
and testament of Joseph 1. Scull, late of Ocean City,
N. J., deceased, dated the 26th day of January, A. D.
1917, that said Joseph I. Scull departed this life at
Ocean City, New Jersey, on the sixth day of April,
A. D. 1918, leaving him surviving as his heirs at law
and next of kin the following named persons:
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Name Kin Residence
[illa S. Scull, widow, Ocean City, New Jersey.
Harriet R. Scull, mother, May’s Landing, N. J.
Rae Scull, sister, May’s Landing, N. J.
Andrew R. Scull, brother, Ocean City, New Jersey.
Harry (. Scull, brother, Atlantic City, New Jersey.

That said testator died seized of real and personal
property.

Therefore the said Klla S. Scull and Ocean City
Title and Trust Company respectfully apply for the
probate of said last will and testament, and for let-
ters testamentary thereon.

Dated April 18th 1918.

. Ella S. Scull.

Ocean City Title & Trust Co.,
By Leslie S. Ludlam, Trust Officer.

CAPE MAY COUNTY, SS.
Leslie S. Ludlam, Trust Officer of the Ocean City
Title and Trust Company, one of the executors
named in the above application, and Ella S. Seull,
the other executor therein named, being duly sworn
on their oath say that the matters and things set
forth in the above application are true, to the best
of their knowledge and belief; that he, the said Les-
lie S. Liudlam, is the Trust Officer of said Company,
and 1s 1ts duly authorized agent in this behalf.

Ella S. Scull.

Leslie S. Ludlam.

Sworn and subseribed the 18th
day of April, A. D. 1918, before me
Harry S. Douglass,

Surrogate.
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WILL OF JOSEPH 1. SCULL.

[, Joseph I. Scull, being of sound and disposing
mind and memory, do hereby make, publish and de-
clare the following as and for my last will and testa-
ment, hereby revoking all former wills, testaments
and codicils heretofore made by me.

FIRST. 1 direct that all my just debts and fu-
neral expenses be paid as soon as possible after my
decease.

SIECOND. I do hereby declare that the house and
premises located at number 732 Wesley Avenue, in
the City of Ocean City, together with all the con-
tents therein, is the property of my wife, Ella S.
Scull, and forms no part of my estate, either real
or personal.

THIRD. 1 give, devise and bequeath to my be-
loved wife, Ella S. Scull, the proceeds of the insur-
ance policy of which she is the beneficiary.

FOURTH. I give, devise and bequeath to my
mother, Harriet R. Scull, the proceeds of the policy
of insurance of which she is the beneficiary, to enjoy
the income thereof for and during the term of her
natural life, and at her death the principal thereof
[ give, devise and bequeath to my sister Rae Scull,
and 1t 1s my will, and I do hereby direct, that in the
event that my said mother should predecease me,
then and in such event the proceeds of said insur-
ance policy of which she is the beneficiary, to go to
my said sister, Rae Scull, absolutely.

FIFTH. 1 give, devise and bequeath unto my
wife, Klla S. Scull, the properties located and known
as number 755, 757, 824 and 826 Asbury Avenue;
and also all my interest in the Scull-Cresse Build-
ing known as number 835 and 837 Asbury Avenue,
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and the lands upon which said buildings are erected,
all situate in the City of Ocean City, N. J., absolutely
and in fee simple.

SIXTH. I give and bequeath unto my wife, Klla
S. Secull, twenty-six shares of the capital stock of the
First National Bank of Ocean City, N. J. also fif-
teen shares of the capital stock of the Ocean City
Title and Trust Company.

SEVENTH. I give, and bequeath unto my
brother, Andrew R. Scull, ten shares of the Capital
stock of the First National Bank of Oecean City,
NG T

EKIGHTH. I give and bequeath unto my wife,
Ella S. Scull, sixty per cent (60%) interest in, and
unto my brother, Andrew R. Scull, forty per cent
(40% ) interest in my real estate business, together
with all office fixtures, book accounts and capital
therein employed.

NINTH. 1 give, devise and bequeath unto my
brother, Andrew R. Scull, lots 161 and 163, Section
A, Ocean City, N. J., together with whatever interest
[ may have in the building thereon erected; also all
my interest in the Klberon Hotel situate at the West
corner of Central Avenue and Kighth Street, Ocean
City, N. J., and in those parts of lots 593 and 595,
Section A, on which it is located.

TENTH. I give and bequeath the sum of Two
hundred Dollars to the Ocean City Title and Trust
Company, of Ocean City, N. J., to be invested and
the income therefrom paid to the Trustees of the
Union Cemetery of May’s Landing, N. J., for the
maintenance and care of the lots owned by my
mother or myself in said Cemetery. If for any rea-
son the Trust Company should desire to relinquish
this trust, it is hereby directed to pay over said Two
Hundred dollars and acerued earnings to said Trus-
tees and they are directed to invest said fund in

<
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good securities and to apply the income as herein-
before directed.

FKLEVENTH. All the balance and remainder of
my estate, both real and personal, or mixed, where-
soever situate, I give, devise and bequeath unto my
wife, llla S. Scull, and my mother, Harriet R. Scull,
share and share alike; but if my mother should be
deceased at the time of my death her share is to go
to my brothers and sisters living at the time of my
death, share and share alike.

TWELFTH. I hereby authorized my executors
to sell and convey any and all of my real estate and
give good and sufficient deed for the same (without
any liability on the part of the purchaser or pur-
chasers to see to the application or non-application
of the purchase money) as it may seem best to them.

THIRTEENTH. I exonerate my executors from
giving any bond, filing any inventory, and from all
other legal formalities except proving and recording
this will.

FOURTEENTH. I nominate and appoint my
wife, Ella S. Scull, and the Ocean City Title and
Trust Company as executors of this my last will
and testament.

In Witness Whereof, I, the said Joseph I. Scull,
have hereunto set my hand this twenty-sixth day of
January A. D. nineteen hundred and seventeen.

~ Joseph 1. Scull.

Signed, acknowledged and declared by the said
Joseph I. Scull as and for his last will and testa-
ment in the presence of us (both being present at
the same time) who, at his request, in his presence
and in the presence of each other, have hereunto sub-
scribed our names as witnesses.

Hiram S. Mowrer
Klizabeth B. Pioch
Dcean City, N. J.

30
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(Cape May County, SS.

Hiram S. Mowrer and Klizabeth B. Pioch, the wit-
nesses to the within and annexed Will, being duly
sworn, did depose and say that they saw Joseph L
Scull, the testator therein named, sign and seal the
same, and heard him pronounce, publish and declare
the annexed and within writing to be hig last Will
and Testament, and that at the doing thereof, the
said testator was of sound and disposing mind and
memory, as far as these deponents, the subscribing
witnesses, know, and as they verily believe, and that
they, the said subscribing witnesses, were both pres-
ent at the same time, and signed their names as wit-
nesses to the said Will, at the request of and in the
presence of the testator and in the presence of each
other.

Hiram S. Mowrer
[lizabeth B. Pioch.
Sworn and subseribed the 18th
day of April, A. D. 1918, before
me, Harry 8. Douglass
Surrogate.

(Cape May County, SS.

Leslie S. Ludlam, being duly sworn, according to
law, upon his oath, deposes and says, that he is the
Trust Officer of the Ocean City Title and Trust Com-
pany, one of the executors in the annexed Will
named ; that the said Ocean City Title and Trust
(‘fompany is a corporation of the State of New Jer-
sey, and is duly authorized by the laws of said State
to act as such executor; that as such Trust Officer
he is duly authorized as agent of the said Company
{o act in this behalf; that the annexed writing con-
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tains the true last Will and Testament of Joseph
[. Scull, the testator therein named, so far as he
knows, and as he verily believes ; that the said Ocean
(ity Title and Trust Company will, as such execu-
tor, well and truly perform the same by paying first
the debts of said testator, and then the legacies
therein specified, so far as the goods, chattels and
credits of the said testator will thereunto extend;
and that it will make and exhibit into the Preroga-
tive office at Trenton, or into the Surrogate’s Office
of the County of Cape May, a true and perfect in-
ventory of all and singular the goods, chattels and
credits of the said deceased that have or shall come
to its knowledge or possession or to the possession
of any other person or persons for its use, and that
it will render a just and true account when there-
unto lawfully required. :
Leslie S. Ludlam.
Sworn and subseribed the 18th

day of April, A. D. 1918, before

me, Harry S. Douglass

Surrogate.

(Cape May County, SS.

[Nlla S. Scull, one of the executors in the within
testament named, being duly sworn, did depose and
say that the within instrument contains the true
last Will and Testament of Joseph I. Scull, the tes-
tator therein named, so far as she knows, and as
she verily believes, and that she will well and truly
perform the same by paying first the debts of the
said deceased, and then the legaciés in the said tes-
tament specified, as far as the goods, chattels and
credits of the said deceased can thereunto extend,

30
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and that she will make and exhibit into the Preroga-
tive Office at Trenton, or into the Surrogate’s Office
of the County of Cape May, a true and perfect in-
ventory of all and singular the goods, chattels and
credits of the said deceased and have or shall come
to her knowledge or possession or to the possession
of any other person or persons for her use, and ren-
der a just and true account when thereunto lawfully
required.

Klla S. Scull

Sworn and subseribed the 18th
day of April, A. D. 1918, before me,
Harry S. Douglass.
Surrogate.

CAPE MAY COUNTY SURROGATE’S OFFICE.
In the matter of the alleged Will of
Joseph 1. Scull
deceased.
Order for Probate.

Application having been made by Ella S. Scull
and the Ocean City Title and Trust Company, ex-
ecutors, for the probate of the last Will and Testa-
ment of Joseph 1. Scull, deceased, and Letters Tes-
tamentary thereon, and the Surrogate having in-
quired into the circumstances and taken proof, and
being satisfied to the genuineness of the Will Pro-
duced, the validity of its execution and the compe-
tency of the testator and the probate of the said Will
not having been contested and it appearing that the
testator died moye than ten days ago, it is, on this
18th day of April A. D. 1918, adjudged that the in-
strument offered for probate in this matter is the
last Will and Testament of Joseph 1. Scull deceased
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and the same 1s hereby admitted to probate, and
it 13 ordered that Letters Testamentary be issued
thereon to Itlla S. Scull and the Ocean City Title -
and Trust Company the Kxecutors named in said
Will, who may qualify thereunder.
Harry S. Douglass.
Surrogate.

———

STATE OF NEW JERSEY, | 9S
CAPE MAY COUNTY, 3
I, HARRY S. DOUGLASS, Surrogate of the
County of Cape May, do herby certify the annexed
to be a true copy of the last Will and Testament of
JOSEPH I. SCULL, late of the County of Cape
May, and that Klla S. Scull and the Ocean City Title
and Trust Company, the Kxecutors therein named,
proved the same before me, and are duly authorized
to take upon themselves the administration of the
estate of the testator agreeably to said Will.
WITNIESS my hand and seal of office this
eighteenth day of April in the year of
(SIKALL) our Lord one thousand nine hundred and
eighteen.
Harry S. Douglass,
Surrogate.

CAPE MAY COUNTY SURROGATE’S OFFICE.

STATE OF NEW JERSEY, | 9Y

COUNTY OF CAPE MAY, ™™
I, HARRY S. DOUGLASS, Surrogate,
for the Probate of Wills and Granting
Letters of Administration in and for the
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said County of Cape May, in the State of
New Jersey, Do Hereby certify that the
foregoing writings are true copies of the
last Will and Testament of Joseph I.
Scull, late of the County of Cape May, in

(SEAL.) the State of New Jersey, deceased, to-
gether with the affidavits and other pro-
ceedings had in this office for the probate
thereof, now of record in Book L. of
Wills, page 384, &c., in my office; also a
copy of the letters Testamentary issued
to the KExecutor; and further, that the
said Will appears to be duly proved ac-
cording to the laws of the State of New
Jersey, and is of force; and that the at-
testation is in due form according to law.
WITNESS my hand and seal of office this

eighteenth day of April, in the year of our Lord one

thousand nine hundred and eighteen.

20 Harry S. Douglass.
Surrogate.
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ANSWER.
(Filed June 6, 1925.)

IN CHANCERY OF NEW JERSEY.

Between
Krvra S. ScuLL,
Complainant,
and
Rar ScurL RoOSECRANS,
et ale:

On Bill, &e.

Answer.

Defendants.

The defendant, Rae Scull Rosecrans, answering
the bill of complaint of the complainant, Ella S.
Scull, says:

I. She admits the first paragraph of the bill of
complaint except that she denies that the copy of
the will of Joseph I. Scull, attached to the bill of
complaint, is a true and correct copy.

2. She admits the second paragraph of the bill
complaint.

3. She admits the third paragraph of the bill
complaint.

4. She admits that she and the complainant are
tenants in common of certain real estate in the
County of Cape May, attempted to be described in
the bill of complaint but denies the aceuracy of the
descriptions of the said property in the bill of com-
plaint contained.

20
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5. She avers that under and by the proper con-
struetion of the will of Joseph 1. Scull, deceased, and
by the will of her mother, Harriet R. Secull, she is
entitled to an undivided one-fourth interest in the
premises and property deseribed in the bill of com-
plaint as lots 436-438 on Section A on the plan of
lots of the Ocean City Association together with the
buildings thereon. She denies that it ever was the
intention of Joseph I. Scull to devise to the com-
plainant the whole of the premises deseribed in the
bill of complaint as lots 436-438, Section A on the
plant of lots of the Ocean City Association together
with the buildings thereon, or that the will of Joseph
[. Scull does so devise the said lots and the build-
ings thereon, to the complainant.

6. Iixcept as to the property and premises re-
ferred to in the next preceding paragraph hereof,
she avers that she and the complainant are tenants
in common, each owning an equal and undivided one-
half.

7. She avers that certain of the said property can
be physically partitioned and certain of it cannot be
so physically partitioned without great prejudice.

8. For several years last past, she has paid the
taxes on all of the said property, and claims a lien
on all of the said property including the undivided
share of the complainant therein, for so much of the
said taxes so paid as exceeds her just and equitable
portion thereof.

McCarTER & ENGLISH,
Solicitors of Defendant,
Rae Scull Rosecrans.
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REPLICATION.

(Filed June 17, 1925.)

IN CHANCERY OF NEW JERSEY.

Between
KLra S. ScuLr,
Complainant,
and
Rar ScurL RoSECRANS,
et al.,

On Bill, &e.
Replication.

Defendants.

The complainant joins issue on the answer of the
defendant, Rae Scull Rosecrans.
Grorar R. GRrEIs,
Solicitor of Complainant.




Testimony

TESTIMONY.

IN CHANCERY OF NEW JERSEY.

Between
M A S BoUtL,
Complainant,
and
RAarx Scurn RoskECRANS,
et al.,

On Bill for Partition.
Final Hearing.

Defendants.

Atlantie City, New Jersey,
May 4th, 1928.

TESTIMONY

Before Hox. RoBerT H. InGeErsoLL, Vice-Chancellor.

30

APPEARANCES :
For the complainant, Mussrs. Core & CoLE.
For the defendant, Grorce McCarTER, Ksq., of
McCarter & ExNcGLISH.




Discussion

(Mr. Cole opens for the complainant.)

(Mr. McCarter opens for the defendants.)

Mr. MeClarter: Now, there is one other feature
that has just been called to my attention this morn-
ing, and as the result of which I would like to make
an amendment to the answer. The will in question
contains in the fifth clause: ‘I give, devise and
bequeath unto my wife Klla S. Scull”’—¢‘“also all
my interest in the Scull Cresse Building known as
No. 835 and 837 Asbury Avenue and the land upon
which said buildings are erected or situate, in the
City of Ocean City, New Jersey, absolutely and in
fee simple.””—— Then there are various other spe-
cific bequests and.- devices, and comes then the
eleventh clause: ‘“All the balance and remainder of
my estate, both real, personal and mixed, whereso-
ever situate, I give, devise and bequeath unto my
wife, -Klla S. Scull, and my mother’’—and so forth.

Now, the defendant, Mrs. Rosecrans, claims as
the devisee of the mother, Harriet R. Scull. Now,
at the time of the testator’s decease, there was a
substantial block of shares in a building and loan
association standing registered in his name, which
were not specifically bequeathed by the will and
which Mrs. Scull, the mother, who was then alive,
who survived the testator, claimed went to her 30
under the residuary clause, and the widow, Klla S.
Scull, claimed it went to her. How she based the
claim I do not know, except as same attempted to
give, not completed by transfer. At any rate, rather
than bring the matter into court, the family ad-
justed, as we say now, all disputes under the will

10
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by giving to Mrs. Ella S. Scull, the complainant,
those building and loan shares, and Mrs. Ella S.
Scull, the complainant, has acquiesced from that
day until the filing of this bill in the undivided in-
terest of first Harriet R. Scull, and then her de-
visee, of the portion of the Scull-Cresse Building,
so called, as is now in dispute, and I would like to
amend my answer to set up, in effect, accord and
satisfaction, and laches in the acquiescence by Har-
riet R. Scull of the interests in the building and
loan going to Mrs. Ella S. Scull, laches in now seek-
ing to adopt or enforce a construction of the will
of the testator contrary to that which has been
practically carried into effect since his death. That
was only called to my attention this morning. That
explains my personal delay in not making applica-
tion before.

So far as Mrs. Rosecrans, herself, is concerned,
while she was aware of the facts, she did not, per-
haps, realize its significance or bearing on this mat-
ter, although she casually mentioned it, and I then
said, “Why didn’t you tell me this before? I think
it is a matter which should be before the court.”

T ask leave to amend the bill to bring that in. I
am not at the moment prepared to state the number
of shares of the building and loan or get the actual
name of the company. Mrs. Rosecrans, probably,
I think, can help me out on that.

Mr. Clole: Please, your Honor, I had not intended
to convey to Mr. MeCarter any idea that this case
should be simply a question of construction of the
will. What I intended to convey to him was I
didn’t suppose he was disputing the question of
the ownership of the land or that he could not be
partitioned equitably, and I was trying by that to
limit this case to the simple question of a construc-
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tion of the will. He seems to have taken the view,
which, of course, he is all wrong, in the interpreta-
tion he put on my letter, if it bears that interpreta-
tion it was not intended. As I say, I thought the
whole question is what does this will mean? Now,
while we think it is not possible to have this land
actually partitioned, I do not want to be debarred
of the right to show it can be.

On the question of this amendment, certainly that
onght not to be allowed at this date. Of course,
there is no such thing as laches. The best he could
set up is there had been a bargain whereby we have
in some way released our rights in that land, or
estopped from asserting it, but now it is a little
late, after three or four years, of filing this bill, and
the bill sets forth the claim, now to claim in a way
we haven’t any interest because of some estoppel,
and I, therefore, object to the amendment being al-
lowed.

The Court: I will permit the amendment with
this condition, upon each side, and that is after the

hearing today if either side requires a continuation
because of the surprise on the part of Judge Cole
or because of the desire to put in other testimony
on the part of Mr. MeCarter, I will give you a very
short day for that purpose.

Mr. Cole: 1 think then, your Honor please, he
ought to, of course, put the amendment down in
writing so that 1 will know exactly what to do, but
in the meanwhile we will put in what proof we have
on the main question.
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Raver L. Gorr, sworn.
Direct examination.
By Mr. Cole:

Q. Mr. Goff, where do you live?

A. Ocean City, New Jersey.

Q. How long have you lived there?

A. Thirty years.

Q. What is your business or profession?

A. Civil engineer.

Q. Did you know Mr. Scull, Joseph 1. Scull, in his
lifetime ?

A. Very well.

Q. Do you know the building in Asbhury Avenue,
Ocean City, known as the Scull-Cresse Building?

A. Yes, sir, I staked it out.

Q. Were you there during the course of construc-
tion?

A. I lived within about 150 feet of it during its
construetion.

Q. I show you a photograph and ask you if you
can tell me what that represents?

A. That is what is known as the Scull-Cresse
Building on the easterly side of Asbury Avenue.

Q. If you know, tell us, as to your best recollec-
tion, as to when the work was begun on what I will

30 sall the original or first building?

A. T can’t give you the exact date, but it was, [
should say, at least two years prior to the comple-
tion of the entire building.

Q. Now, then, coming to what you refer to as the
entire building, when was the entire building com-

pleted?
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A. T can’t give the exact date, but it was some-
time, the best of my recollection, in 1916, 1 think in
time for the summer of 1916.

Q. Can you say, if so, tell us, how much time
intervened between the completion of what I call
the original structure and the building as it now is.

A. I cannot give that to you closer than about two
vears, I would imagine, without being definite.

Q. Does this building as it now stands carry a
number of numbers?

A. There are two numbers on it at the present
time, number 835 and 835-A.

Q. Is there any number 837 on this building any
where?

A. There is not. g

(). Has there evier been, so far as you know?

A. Not to my recollection. There are six doors,
but there is only two numbers.

(Photograph offered, received in evidence and
marked Kxhibit C1.)

Cross-examination.
By Mr. McCarter:

Q. Which way do the numbers run on Asbury
Avenue, from left to right?

A. To the right.

Q. To the right of the picture?

A. Yes.

Q. So that there is no number upon the part or
parts in any way of the building further to the
right than 835-A?

A. No.

Q. And that is in the left-hand part of the struc-
ture originally build, is it not?
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A. It is in the —

Q. Using the left as we look at it, of course?

A. Yes.

Q. Now, can you indicate on this photograph, Fx-
hibit (1, what was originally the line to the right,
as we look at it, of the structure as originally built?

A. The division line which is to the right of the
word ‘‘Cream’’ on the sign.

Q. That is very clear, I think, without making
any mark. And the part to thel right of the sign
““Cream,’’ you say, was built some time in the sum-
mer of 1916, completed?

A. Completed, yes.

Q. And when was the part first built completed?

A. Well, my information is uncertain about that.
If T could get back to my books, I could find the
chargel for staking it out, which was my job.

Q. The line between the old structure and the
addition, if we may call it that, is also indicated by
a certain different coloring in the limestone cornice
over the first story, isn’t it?

A. Very slight difference in color.

By the Court:

Q. Was the first building completed in its en-
tirety?

A. No. This wall, the south wall of the first part
of the building, was in an incompleted state for
quite a long time, a year or more. It was not fin-
ished. It was not a finished building at all. It
was built of tile, hollow tile, and the raw edge of
the tile was left entirely open to be joined to on the
completion, and was joined to when the right-hand
end of the building was completed.
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By Mr. Cole:

(. The same wall was used when the 19 feet ad-
dition was added?

A. Yes, that was the division wall between the
two, and the hollow tile were all there and piled up
on the lot for the completion of the building.

By the Court:

Q. I notice apparently, there now exists three
separate sections?

A. That is true.

(). ‘Are they separate and distinet or are there
communications, doors, on the upper part of the
building, on the second and third story?

A. I cannot answer as to whether there is a com-
municating door through there now. 1 do know
that this store has been sold off and the middle
store has been sold off since the making of the will,
by Mrs. Scull and Mrs. Cresse, who were the owners
of the building after the death of Mr. Cresse and
Mr. Scull. These two stores have been sold.

Q. Then the original part of the building, for
this purpose call it so, is not now owned by either
of the parties in this suit or by the estate?

A. No.

By Mr. McCarter:

Q. The side to the right is the southerly side?

A. Southwesterly side. ‘

Q. And the southerly wall of the original struecture
which you said was incomplete, was a party wall,
was it not?

A. No, it was just a part of the entire building,
the whole building was planned here and the ma-
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terial brought here and piled up on the ground but
was finished as far as that wall with the exception
of the outside, the outside was left to be joined to,
the material was right there, that is all the brick
and tile.

The Court: When you staked the original strue-
ture, did you stake out the three sections?

A. Staked out the three sections and fixed this
line here.

(). By that you mean the extremely southerly
line?

A. Yes, I completed two 30-foot lots, 60 feet.

By Mr. Cole:

Q. That has been on two 30-foot lots?

A. Yes;

(). Is the frontage covered by the building ?

A. Tt is here to the line of the south end, but a
very small distance away from the line, ‘a small
alley left on the north side, both buildings have left
a little open space.

Mgs. ELLa S. ScuLL, sworn.
Direct examination.

By Mr Cole:

(). Mrs. Scull, you are the widow of Joseph Scull?

A. Yes, sir.

Q). Are you familiar with this building known as
the Cresse-Scull Building?
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A. Yes, sir.

(). Were you living in Ocean City during its con-
struction?

A. Yes, sir.

(). When, about, was it that you sold that part of
the building that lies to the north, I suppose it is,
or left of this picture, and which does not include
the 19 feet in question?

A. Why, I have no recollection of the exact date
but I think it was soon after Mr. Scull’s death.

Q. Since he died?

A. Sinece he died, yes.

Q. At one time Mr. Cresse had a half interest in
this, did he not?

A. T believe he did.

Q. The whole of it?

A. Yes.

Q. That is the whole lot?

A. Yes.

(). By the way, how many lots were there?

A. Two lots.

Q). What was their width?

A. Thirty feet each.

Q. Were you there when this 19 feet addition was
put on, were you in Ocean City?

A. Yes, sir.

Q. Tell us by your best recollection when the
original work was begun?

A T have no date. I left that entirely with Mr.
Scull.

Q. Now, can you tell us when the 19 feet was
completed ? '

A. As nearly as I can tell you, I think it was in
1916.

(). Now tell us whether that was before or after
the date of the will?

A. Before the date of the will.
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Q How long before?

A Why, fully a year.

Q. Do you recall, and if so tell us, how much
time was there intervening between the building of
the original structure and the adding of the 19 feet?

Al Well, it was to be one operation, but Mr.
Cresse died in the meantime, and Mrs. Cresse did
not care to finish the building, so Mr. Scull bought
the materials and the portion of the lot from her,
and completed the building. There wasn’t much
time in between, I don’t think.

Q. Now, I understand that since the filing of this
bill there have been certain properties sold off;
is that correct?

A. Yes.

Q. T} understand also that the properties that
have been sold off and that are out of this case now
are these—tell me if T am correct about it—this
under description No. 3 in the bill, as lot number 7,
block number 1201, on the official tax map of Ocean
Jity, beginning at a point in the northwest side of
Ocean Avenue, 300 feet southwest of its intersection
with the southwesterly line of 12th Street, and ex-
tending southwesterly along the side line of Ocean
Avenue fifty feet, and of that width or frontage ex-
tending southeasterly between parallel lines at
richt angles to said Ocean Avenue to the Riparian
Commissioner’s line?

A. T sold my one-half undivided interest to it.

Q Under number 4 is lot 177, section A on the
plan of the Ocean City Association which begins at
a point in the northwesterly side of West Avenue
250 feet southwest of its intersection with the south-
west line of 7th Street, and so on.

A. That is sold.

Q. Then under number 5 is lot number 66, and
part of lot 65, Section C, on the plan of Ocean City,
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beginning at a point in the northwest side of Simp-
son Avenue 187.4 feet southwest of its intersection
with the southwest of 9th Street and extending,
and so forth.

A. That is sold.

() Now, I call your attention to description under
number 1 of the bill; which is lot 432, Section F, on
the plan of Ocean City, and begins at a point in the
southeasterly side of West Avenue 220 feet north-
cast of its intersection with the northeast side of
26th Street, and running northeasterly in said line
of West Avenue 30 feet and of that width or front-
age extending southeasterly between parallel lines
at right angles to said West Avenue 30 feet in
length or depth, and I ask you whether in your
opinion that lot should be divided between you and
Mrs. Rosecrans according to your interest as one-
half without affecting its value, or if you would
cach get an equal interest?

Mr. McCarter: Now, I object, on the ground the
witness is not qualified to testify.

The Court: 1 will permit it.

A. 1 should not think a single lot could be divided.

(). Now, we have under number 2, lots 130 and
131, and 132, Section D, beginning at a point in the
southeasterly side of Simpson Avenue 370 feet
southwest of its intersection with the southwest side
of 14th Street, and extending southwesterly from
said line of Simpson Avenue 130 feet and of that
width or frontage and extending southeasterly be-
tween parallel lines at right angles to Simpson Ave-
nue 115 feet. What have you to say as to whether
that piece of land could be divided?

A T should think that could be.
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Q. You should think that could be?

A. I should think that could be.

Q. Number 6 is lot number 1, block 910, that be-
gins at a point in the intersection of the southwest
side of 9th Street with the northwest side of Plea-
sure Avenue extending northeasterly along said side
of 9th Street 51.39 feet, of that width or frontage
100 feet, what have you to say as to whether that
could be divided between you and the party, each
have a half interest?

A. T should think that could be.

Q. You should think that could be?

A. What is the width?

Q. 51.25 feet by 100 feet.

A. T think that is the bay front. I should think
that could be divided.

(). Beginning at a point being the intersection of
the southwest side of 9th Street with the northwest
side of Pleasure Avenue, extending northwestwardly
along said line of 9th Street 51.25 feet, and of that
width or frontage extending southwestwardly along
said side of Pleasure Avenue 100 feet in length or
depth. Is that a bay front lot?

A. T don’t know.

(). Having read that description to you mow in
full, do you think it could be partitioned practically?

A. If it is a bay front lot T know a number of
lots that have been sold 25 feet front lots.

Q. Now, then, we have another one under deserip-
tion number 7, lot 214 in block 910, beginning at a
point in the northwesterly side of Pleasure Ave-
nue 100 feet southwest of its intersection with the
southwest side of 9th Street, and extending south-
westwardly on Pleasure Avenue 65.70 feet and of
that width or frontage extending northwestwardly
between lines parallel with said 9th Street 10214 feet
in length or depth. What as to that?
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A. Well, if that is the adjoining lot that you
asked me about preceding, I wouldn’t say it could
be divided.

Q. I think it is from the description. Now, we
have number 8, lot 7 in block 910, beginning at a
point in the southeast side of Paylan Avenue 75
feet southwest of its intersection with the south-
west side of 9th Street, and extending southwest
along said side line of Paylan Avenue 30.73 feet, and
of that width or frontage southeasterly between
parallel lines 102.5 feet in length or depth.

A. That is a single lot again. I shouldn’t think
that could be divided. '

Q. Nnmber 9 is an equal one-half part of lots
2 and 3, block 911, beginning at a point in the north-
west line of Paylan Avenue 25 feet southwest of its
intersection with the southwest side of 9th Street
and extending southwest along side of Paylan Ave-
nue 103.20 feet and of that width or frontage be-
tween parallel lines parallel with said line of 9th
Street northwesterly to the exterior line of Beach
Thorofare. That is a bay front lot.

A. What did you say?

Q. That is 103.20 feet and runs to the

A. Judge, Mr. Andrew Scull and my husband
owned that together and since then we have given
Mr. Andrew Scull a deed for his part of it so
that we own the 51 and a fraction feet of it.

Q. When you say ‘‘we’’ you mean you and Mrs.
Rosecrans?

A. Yies.

Q. In other words, you are dividing that lot up
into H1-feet lots?

A. That is as I remember.

Q It would be which 51 feet you own?

A T think Mr. Andrew Scull took the one nearest
9th Street that he had been paying the taxes on.
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Q. The one nearest 9th Street?

A. Yes.

Q@ And can that lot be divided as to what remains
of the 103 feet?

A. Well, I would think it could.

Q. You think it can?

A. Yes.

Q. You say you think it could or could not?

A. T would think it could.

10 Q. Now number 10 is a part of lots 25 and 26
in Section B, beginning at a point in the south-
westerly side of 11th Street 35.32 feet southeast
from the southerly line of Bay Avenue and contain-
ing southeasterly of said point in said of 11th
Street 15.38, of that width or frontage between lines
parallel with said southeasterly line of Bay Ave-
nue 90 feet in length or depth. What have you to
say as to whether that could be partitioned?

A. That is just a little brick house in a row of

2() houses.

Q. A house on that?

A. That has a house on that.

(). Could that be partitioned?

A. T wouldn’t think so.

Q. Number 11 is lot 152% in block 1107, begin-
ning at a point in the southeasterly side of Simpson
Avenue 290 feet southwest of the southwest side
of 11th Street, extending southwesterly along said
side of Simpson Avenue 30 feet 115 feet in length

3(0 or depth, could you partition that?

A. There are two in there, in that same block,
that could be divided, you have read the deseription
of one. There are two lots in that same block, I
think, of 30 feet frontage and they could be divided.

(). That is, you mean the two single lots 30 feet
each?
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A. Yes, they are not adjoining, I think there is
a house or something in between.

Q. Number 19—p01 haps this is the othe1——lot be-
cginning at a point in the southwesterly side of
Simpson Avenue 350 feet southwest of the south-
west side of 11th Street and extending southwesterly
along said side of Simpson Avenue 30 feet and of
that width or frontage between parallel lines par-
allel with 11th Street 115 feet. Those lots the same
value, you think?

A. Yes.

Q Now, the last, rather, the 13th, part of lots 155
and 156, beginning at a point in the northeast side
of 12th Street 65 feet southwest from its inter-
section with the southeast side of Simpson Avenue,
and extending southeasterly along said side of 12th
Street, 25 feet and of that width or frontage of
90 feet, you think that could be partitioned, or actu-
ally divided?

A. I should think so.

Q. 25-foot lot?

A. No, I guess it couldn’t be.

Q. Is there any building on that?

A. No, I don’t think so.

Q. Now, I think I overlooked this property, Mrs.
Scull, that is on the corner at

A. 9th and Pleasure Avenue.

(. That is the one I have in mind.

A. That is 50 feet on 9th Street and then runs
back 100 feet, and then we have something like 60
feet adjoining that on Pleasure Avenue, that makes
one large tract of land which, if I said could .be
divided, I do not think it could be.

Q. And why do you think that couldn’t be?

A. Well, T think the frontage on 9th Street is so
much more valuable than it would be on Pleasure

Avenue.
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Q. Let me go back and see where this deseription
goes. I think you did say that it could be.

The Court: Isn’t this the combination of num-
ber 6 and number 7?

Mr. Cole: Yes, here it is. I think that is cor-
rect.

Q. Mrs. Scull, it came under 6 and 7, and the
description is beginning at a point being the inter-
section of the southwesterly side of 9th Street with
the northwest side of Pleasure Avenue, and ex-
tending northwesterwardly along said side line of
9th Street 55.29 and of that width or frontage ex-
tending southwesterly along said side of Pleasure
Avenue 100 feet.

A. Judge, that is the corner of 9th and Pleasure
Avenue and I guess I got that confused with the
bay front lot, and that could not be divided.

(. Then is this an adjoining lot, beginning at the
side of Pleasure Avenue 100 feet southwest of its
intersection with the southwest side of 9th Street
and extending 65.75 feet, of that width or frontage
10214 feet?

A. Yes, sir. [That adjoins the corner lot.

Q. That is a part of the corner lot or adjoins it?

A. It adjoins it.

Q Could you partition that lot among you two
by having an equitable interest in each, taking the
corner lot for a moment?

A. Oh, the 67 feet, you mean?

Q. 65.70 feet by 102147

A. Well, I suppose it could be.

Q. You think that it could be done without dam-
aging in any way the corner lot?

A. T have always felt it would be to our advan-
tage to sell it as one piece.
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(ross-examination.

By Mr. McCarter:

Q. Which of these two tracks, Mrs. Scull, that
vou have desecribed is the one that is about to be
rented for $900 or some negotiations for renting
for $900?

A. That is the corner of 9th and Pleasure Ave-
nue.

() Just what are those negotiations? How far
have they gone?

A. I haven’t taken any part in them. I have
had offers before and it has always been blocked, so
[ have taken no part in this negotiation.

). Well, what do you know about the negotia-
tions?

A. Mrs. Rosecrans told me to call Mr. Ewing. 1
didn’t call him. He called me and I told him to
refer it to her.

(). But you do know, as a matter of fact, that
the sum of $900 per year has been offered by a
prospective tenant of that tract?

A T know that we have had offers before and
they never could be carried through.

Q. T don’t-care about that. Do you not know, as a
matter of fact, that an offer of $900 per year for
this tract has now been made by a prospective ten-
ant?

A T know it has been suggested to us, but I don’t
know that it is going to be carried through because
we have had many other offers.

QQ And why have they not been carried through?

A. What is that?

Q. Why have those many other offers not been
carried through?
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A. Because the joint owner would not have worked
with me.

Q. Because Mrs. Rosecrans did not deem them
sufficient, is that what you mean?

A. 1T don’t know what her reason was, because we
couldn’t carry it far enough.

Q. She didn’t agree to do it; is that the fact?

A. Well, she would agree and then not do it.

Q. Is your hesitancy about this $900 per year
offer based on the thought that perhaps you may
not agree to that when it comes to the point to, or
is it due to what you consider inadequacy of the
price?

A. T told Mr. Ewing when Mrs. Rosecrans was
ready to sign the papers to come to me, that I would
agree to anything that she agreed to.

Q. Don’t you think $900 per year is a good rent
for this particular property?

A. T would if I got it, but we have never gotten
it.

). Now, do these different lots vary much in
value ?

A. What is that?

Q. There are thirteen different lots or tracts that
you have been asked about, which you have told us
some you thought could be divided and some you
thought could not, I am asking you do they vary
much in value as between themselves?

A. Well, T don’t consider that I am much of a
judge of real estate. I would say that there are a
few of the lots that are in right desirable locations.

(). Now, I note that, using the deseription perhaps
oiven in the bill of complaint, that the first parcel
containg one lot; the second, three lots; sixth, one
lot; seventh, one lot; eight, one lot; ninth, one lot
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The Court: Now, develops it is an equal one-half
part of two lots.

»

Mr. McCarter: Testified, however, that one of
these lots had been partitioned as between them
and Andrew Scull.

The Court: Yes, that is correct.

Q. Ten, 11, 12 and 13, each one lot, making a
total of 11 lots. Do you see any reason why an
equitable and fair distribution as between you and
Mrs. Rosecrans could not be made of those eleven
lots, giving some wholly to you and some wholly to
her without attempting to divide up each individual
lot?

A. Well, I don’t see why a division could not be
made.

Q. In other words, you don’t see why there
couldn’t be a partition of the whole holdings as dis-
tinguished from a partition of each lot?

A. Well, T don’t know how that would be done,
but I say a division could be made.

Q. Now, getting back to the building, Mrs. Secull,
you say you were familiar with its construction?
You .were, were you not? You knew when it was
built? Wasn’t it built, you knew the one part was
built before the other, didn’t you?

A. Yes.

Q. You were, of course, familiar with your late
husband’s will?

A. Surely.

Q. Tt is a faet, is it not, that ever since his death
vou have acknowledged that Mrs. Harriet Scull,
your mother-in-law, in her lifetime had an interest
in the 19 feet and that after her death until the
filing of this bill of complaint you at all times
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acknowledged that Mrs. Rosecrans had an interest
in this 19 feet?

Mr. Cole: T object, makes no difference. 1 think
it 1s a question of the construction of this will.

The Court: 1 will permit it.
(Question repeated.)

A. In my own mind, I never acknowledged it. 1
always thought it was a mistake.

Q. Did you not permit them to receive the por-
tion of the rents?

A. I took no charge of the rents. I had nothing
to do with them. 1 had to adhere to what the Trust
Company told me. They made other mistakes. They
gave me a mortgage at one time, gave part of it in
to the residue, but they turned it back to me.

Q. Who is Mr. Ewing T. Corson?

A. He has charge, he bought Mr. Scull’s busi-
ness, he has charge of the affairs now.

(). He has had charge of the renting of the dis-
puted 19 feet of the building shown in Kxhibit CI,
has he not?

A. He has.

() And you know, as a matter of fact, don’t you,
Mrs. Scull, that ever since your late husband’s death,
he has been sending statements to not only you but
to your late mother-in-law in her lifetime and to
Mrs. Rosecrans in hers?

AL do!

Q. You know that part of the rents such as they
have been, have been paid to two persons in her
lifetime, and Mrs. Rosecrans in hers?

A. 1 do.

Q You also know that their proportionate share
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of the expenses of the building were charged to
them, to them, I mean Mrs. Harriet R. Scull and
Mrs. Rosecrans?

A. Certainly. .

Q. I show you statement dated January 27th, on
what appears to be the letterhead of Ewing T. Cor-
son, and ask you if that is not a typical statement
such as you received?

A. Certainly.

Q. Ever since your husband’s death, that is a
typical statement of the rents of this building which
Mr. Clorson submitted to you? |

A. The same.-

(Statement marked D1 for identification.)

Q. I show you statement, Exhibit D1, for identifi-
cation, refers to number 839 Asbury Avenue, does it
not?

A Yes, but there is no number 839 on it.

Q. No, but it refers to it, does it not?

A. Yes.

Q. And you understood this statement to refer
to the 19 feet in dispute, did you not?

A. T did.
By Mr. Cole:

Q. Mrs. Scull, when did Mr. Scull die?

A. April 6th, 1918.

Q. Did you seek an opinion or advice concerning
that part of this will which refers to the Cresse-
Scull Building, or were you given an opinion by
any one as to your rights under that will?

A. T was given the opinion by the Trust Officers,
and they told me if I wasn’t satisfied, to seek other
opinion, but really, Judge, I didn’t know what they




46 Mrs. Ella S. Scull—Re-durect

meant for me to do, but they told me if T were nct
satisfied, to get some one else’s opinion.

(). How did it happen that you got the opinion or
advice of the Trust Company?

A. Why, they were executors.

Q. They were the executors under this will?

A. With me, yes.

Q. And they gave what opinion to you?

A. Why, they told me that Mr. Scull already
owned a half interest in it, and he bought this half
lot from Mrs. Cresse to finish the building, and be-
cause he didn’t get me a separate deed for the half
of lot that he purchased from Mrs. Cresse, that
threw the interest of this building into the residue.

Q. And at the time they gave you that advice, did
you suppose that was correct?

A. No, I was never satisfied with it, after I read
Mr. Scull’s will and knew that he had one deed
made out tenants by the entirety, and I knew the
meaning of that, I never was satisfied with it in my
own mind.

Mr. Cole: May it please your Honor, as I said a

moment ago, I did not suppose there would be any
question here as to the practical side of this in
dividing this property, but, of course, Mrs. Scull is
not a woman of experience, as she has already said,
she is not acquainted with real estate. In view of
the position counsel now takes that they are con-
testing the right to sell the land about which there
is no dispute as to title, and there should be an
amendment of it setting up some estoppel, T would
like a privilege to remedy the proof by experienced
men to show that a partition here is not practical
from any aspect, so whatever day your Honor gives
us to hear the question of estoppel, I would like to
put that proof in.
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The Court: I will give you that opportunity.

Mr. Cole: We close with that right to put in proof
on that question.

DEFENDANT’S TESTIMONY.
Axprew R. ScurLn, sworn.

Direct examination.

By Mr. McCarter:

Q. Mr. Scull, are you a brother of the deceased,
testator in this case?

A. Yes.

(. Also a brother of Mrs. Rosecrans, my client?

A. Yes.

(). Did you have anything to do with the build-
ing of the building shown in Kxhibit ('1?

A. T built 1t.

(). Now, I understand that it was not, as shown
in that pieture, all built at the same time, is that
correct?

A. No.

Q. How was it built, tell us that, please?

A. Well, the 835 and 7 was built first. That was
what was known as the Scull-Cresse Building.

(). When was that built?

A. That was around ’12, finished in ’13 and ’14.
[t was about the middle of the year.

Q. Now, when was the other part, the 19 feet in
dispute, built?

A. That was about—that was finished at or about
April or May in ’16.

20

30
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Q. Now, I show you what looks like a plan and
ask you if you can tell me what this is a plan of?

A. That is a plan of the second floor of 839, which
was always termed as the new building.

Q. New building?

A. Yes.

Q). Is that the plan by which it was constructed
by you?

A. Yes, absolutely.

). Now, which end of the plan shows the frontage
on Asbury Avenue!?

A. This.

Q. Will you put an ‘X’ there, please?

A. (Witness complies.)

Q. Where, with relation to this plan, is the other
part or old building?

A. [The old building is in here. (Indicating.)

Q. Where my pencil is now?

A. Yes.

Q). Suppose I mark a circle there, does that indi-
cate where the old building was?

A. Yes.

Q). Now, were you able to find a first-floor plan of
this?

A. We have the first-floor plan there, but it wasn’

Mr Cole: Pardon me, sir, not the ‘‘but.”

The Court: You have the first-floor plan there,
he says?

A. Yes, I have a first-floor plan there.

Q). TIs the first-floor plan you have a plan exactly
in the form in which the building is built?

A. As far as the outside dimensions, but the in-
side is different.
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(2nd and 3rd story plan offered, received in evi-
dence and marked Ixhibit D2.)

(). I show you another plan similar to the one just
offered and ask you what that represents?

A. That represents the third floor.

(). Will you please mark an ‘“X’’ where the As-
bury Avenue front is?

(Witness complies.)

(). Circle where the old building is.

(Witness complies.)

(Third-story plan received in evidence and marked
Fixhibit D3.)

(). Then, turning to the next exhibits, Mr. Scull,
[ ask you, Mr. Scull, what the dates on the plans
just put in evidence refer to?

A. I think April 5th.

Q. I didn’t ask you to tell me what they are, but
what do they mean, the date the plan was made, or
what?

A. Yes, they were made and the plans were exe-
cuted right away.

Q. Was the construction of the building com-
menced promptly after the completion of those
plans?

A. Yes.

Q. About when in 1916, then, will you say that
that building was completed, if the plans were drawn
in April?

A. Well, T think it was all finished, T couldn’t
eive just the exact date, but T would say around in
the last of June or first of July.

30
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Q. Now, I show you, Mr. Scull, another plan—
you have the ground floor of this, haven’t you?

A. 1 think so.

Q. Will you just leave the stand a moment and
find 1t?

(Witness produces plan.)

A. This is the dimensions of it here.

Q. Referring to the two plans, exhibits which are
in evidence, Mr. Scull, can you tell me whether or
not the first-floor plan of the building was like in
that, there was no opening or communication be-
tween ?

A. Absolutely not, separate building entirely.

Q. That was the way they were constructed?

A. Yes.

Q. So far as the wall between the 19 feet in dis-
pute and the other part indicated by the circle here,
is there any difference between the third- and second-
floor plans, on the one hand, and the first-floor plan
on the other?

A. No.

Q. I call your attention to the wall between the
19 feet in dispute and the old building for the first,
say, fifteen feet 4 inches back from Asbury Ave-
nue, and ask you to tell me whetheri or not that is
what is known as a party wall?

A. Party wall. This is the distance, about nine-
teen feet from the old building, party wall here.

Q. Back of the place where the walls diverge in
this plan, were there separate and distinet walls
entirely over the two buildings?

A. Absolutely, yes.

(). Now you have referred to this as number 839.
Where did you get that number? How did the build-
ing in your mind get that number?
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A. Well, it is numbered so many feet in the block
and that is—1I really don’t know.

(). Let me ask you this. During the construction
of the building was this referred to as 839?

A. Referred to that as the new building.

Q. Was the old building referred to as 835 and
837, or how was i1t referred to?

A. The other building was always referred to as
the Scull-Cresse Building.

(). This was referred to as the new building?

A. New building.

(ross-examination.

By Mr. Cole:

(). Who referred to it as the new building?

A. Well, my brother and myself, most anybody
that had any, came in contact with it, that is in re-
gard to anything to do with it.

Q. Any such number as 839 on that building?

A. Beg pardon?

(). Is there any such number as 839 on that build-
ing?

A. I don’t know whether that number is on there,
but

Q. I didn’t ask you that, sir. Is there any
number 839 on the building?

A. T really couldn’t say, but I think there is.

Q. Where do you think it is?

A. T think it is over the door.

Q. 839? What makes you think that?

A. Tt kind of strikes me I noticed it going in the
gas office.

Q. When did you see it there?

A. Well, T think T have seen it on the gas bill,
this last -

30
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Q. I didn’t ask you about the gas bill, I asked——-

A. That is the only way I have of getting it.

Q. You are interested in having your sister win
this suit, aren’t you?

A. Well, T am sure I don’t want to do anything
detrimental to the other one, either.

Q. Now, do you now say there is a number 839
on that building anywhere?

A. Well, T wouldn’t say positive that there is, to
be positive.

Q. Is there a number 837 anywhere?

A. Well, T am not familiar with the numbers
there. I never bothered with them.

Q. Don’t you know that the only number that
appears on the building is 835 and 835-A?

A. Well, that 835-A is something new to me. I
never knew that until this morning.

Q. This original building was built on two 30-
feet lots, wasn’t it?

A. T think it was, yes.

Q. So there is nineteen feet left of the original
60 feet that was not covered by what you call the
old building?

A. No.

Q. When you built what is now referred to by you
as 839 or the new building, you used the wall of the
old building, didn’t you?

A. A portion.

Q. Well, did you build any new wall for what you
call the new building running parallel?

A. Tt is all new wall except 19 feet.

Q. That is what I say. But is there any new wall
for the north side of the new building except the
one that was there in the old building?

A. T didn’t quite catch that.

Q. The old building, of course, had a wall on what
I will call the southerly side?
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A. Yes.

(). That 1s still there, isn’t it?

A. Yes.

(). When you put the new building by the side of
the old, was that old wall used?

A. Why, only a very small part of it.

(). Was some of it used?

A. There was a little wall there and there was 19
feet used as a party wall.

(3. Now, is there any means of communication on {()
cither the second or third floor between the apart-
ments of 835 and 837 which you speak of, or are
they separate?

A. They open together at the head of the stairs,

Q. But only there?

A Yes

(). In other words, you part up at the head of the
stairs at 835 and 837, is that right?

A. Yes.

Q. Which door do you go in on that photograph 5
that takes you to that? Will you mark in lead pen-
cil the door which you used, the old building?

A. Tt is there. (Indicating.)

The Court: That marked 835-A 2

(. The one marked 835-A?

A. Yes.

(). Did you have a contract in writing for the
old building?

A. No.

Q. For whom did you build the old building?

A. T built the old building for my brother and
Mr. Cresse.

(). For whom did you build the new building?

A. Joseph 1. Scull.
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Q. In the meanwhile Mr. Cresse had died?

A. Yes.

Q. And your brother took up the addition of the
19 feet after Mr. Cresse died?

A. Yes.

Q. Did you know or had you heard Mr. Cresse or
his widow had in the meanwhile parted with his in-
terest in this nineteen feet?

A. Yes,

Q. How long did your brother live after the 19
feet addition was completed?

A. 1T would say he lived around two years.

Q. In the case you added, did you have the con-
tract in writing with your brother?

A. No. We never had a contract.

Q. Have you the floor plan of the old building?

A. 'Of the old building? T don’t know as I have
got that old plan here.

Q. You have produced a number of plans here.
Where did you get them?

A. I had an architect who drew them.

Q. T mean when you brought them here where did
you get them from?

A. From my files.

Q. Did you hunt for a floor plan of the old build-
ing?

A. No, I didn’t look for that.

Q. You didn’t hunt for it, did you?

A. No, I didn’t hunt for that, for the Scuil-Cresse
Building.

30 Q. Will you hunt for the floor plan of the old
building and produce it here at the next hearing if
you can find it?

A. Yes.

Q. Did you have plans and specifications for the
old building?

A. Yes, there was
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You did have them? Are they here?

No.

Have you hunted for those?

No.

Will you hunt for those and produce them at
the next hearing?

A. Well, if T have got them.

(). Of course, if you haven’t you can’t produce
them, but will you hunt for them and if you find
them, will you produce them?

A. Why certainly, only be too glad to, sir. I
haven’t got them here.

Q. If you haven’t got them, we can’t help that,
you .weren’t asked to produce them today, were
you?

A. No.

Q. You were not asked to hunt for them, were
you?

A. T wasn’t ask to hunt for them.

(. You just produced these voluntarily?

A. Yes,

Q. How did you come to do that?

.

o~
& PR

A. My brother called me up and told me about
this and he asked me if T had them.

Mr. Cole: Mr. McCarter, I notice in your answer
that you deny the copy of Mr. Scull, the copy of
which is not a correct copy of the will.

Mr. MceCarter: Just a pure formal denial, and 1
anderstand it is correct. Have you got the certi-
fied copy? ;

Mr. Cole: No, I thought I had. That is out of
the way? 1

Mr. McCarter: That is out of the way. That will
be conceded to be a correct copy.
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Mgs. Rea Scurnn RoseEcraxNs, sworn.
Direct examination.
3y Mr. McCarter:

Q. Mrs. Rosecrans, you are one of the defen-
10 dants in this case?

As i am;

Q. And the sister of Joseph I. Scull whose will
is now under eonstruction before the Court?

A. I am. |

Q. I show you Exhibit D1 for identification and
ask you from whom you received that.

A. From Ewing T. Corson, of Ocean City.

Q. Did you receive other similar statements?

A. Yes, sir.

Q. When did you first receive such statement?

A. After my mother’s will was settled.

Q. Do you know whether your mother in her life-

received similar statements ——

A. She did.

Q. —from Mr. Corson?

A. She did.

Q. And have you continued to receive such state-
ments from Mr. Corson down to the present?

A. BEach month. Last one I received was April
20th, 1928.

Q. Is that Exhibit D1 for identification all re-
spects typical to the others?

A. Yes, this happens to be 1927, but they are just
about the same.

Q. Showing rents received from the various ten-
ants and the disbursements paid out by Mr. Corson?

A. Yes.
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(). Was Mr. Corson what we might call the rent-
ing agenti of that building?

A. He was.

Q. Did you seleet him or did you find him in
charge when your mother died?

A. Found him in charge.

Q. Did you acquiesce in that situation?

A. Yes, continued the same as it did while she
lived.

Q. T notice that on Exhibit D1 for indentification
he referred to the property as 938 Asbury Avenue.
Was it so referred to on other rent statements for
that building?

Mr. Cole: Objected to.
A. Always.

Mr. Cole: My objection goes to the whole, what
a real estate man may have put on the bill can’t
ald us in construing this will.

The Clourt: I admitted it before, that is, ad-
mitted the testimony concerning this paper before
because it might be material as to the question of
laches in this matter, but I can’t see the relevancy
otherwise than that. TIf these parties had agreed
that this will should be construed in a certain way
so far as this suit is concerned, it could not be done,
they can’t make an agreement, but the Court would
certainly reserve the right to construe the will re-
gardless of what the parties thought or even if
counsel thought.

Mr. McCarter: There is no question of that, as
to the legal meaning of words, but here we are con-
fronted with the practical fitting in there of some
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deeds of land into the language in the will. He says
the Scull-Cresse Building, then he says number 835
and 837.

The Court: That is his construction of it, of
course, and it may be that if he was here the tes-
timony would be admissible, but what some real
estate man has done in communications with parties
to the suit at present, I can’t see the admissibility.

Mr. McCarter: Well, it certainly goes to show
that the 19 feet in dispute was deseribed by a sepa-
rate number other than 835 and 837.

The Court: If he is produced I would admit his
testimony concerning it, but how the complainant
zan produce letters from an ordinary real estate
agent, no matter if it was the real estate agent of
the other party as well

Mr. Cole: Of course, the present proof practically
undisputed is there is no number 839.

The Court: If objection is made at the present
time to this testimony, I will sustain the objection.

Mr. McCarter: 1 offer in evidence KExhibit DI
for identification.

(Exhibit D1 for identification admitted in evi-
dence and marked IKxhibit D1.)

Q. I show you a group of similar statements on
the letterhead of Kwing T. Corson and ask you to
pick out from those, Mrs. Rosecrans, statements
that refer to the property in question. I notice there
are some in there that refer to other properties.
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(Witness complies.)

Mr. MecCarter: I offer in evidence as one ex-
hibit 26 separate sheets just identified by the wit-
ness as referring to the property in question.

Mr. Cole: Of course, your Honor, I object to
them. T don’t see how anything these agents did
can ——

The Court: What is the purpose of the offer,
Mr. McCarter?

Mr. McCarter: The purpose of the offer, your
Honor please, is to show that a portion of the prop-
erty in dispute was by the renting agent, whose tes-
timony 1is, has been in charge ever since the testa-
tor’s death and was in charge to the knowledge of
the complainant as well as of the defendant, des-
cribed as 839 Ashury Avenue and disclosed the fact
that the defendant, Mrs. Rosecrans, was interested
and entitled to a share in the rents thereof.

The Court: Is there anything to show that she
was? The only paper offered in evidence does not
intimate at all that she has any interest in it ex-
cept as it says Scull estate.

Mr. Cole: Of course, may it please your Honor,
you are right in that phase, but after all my objec-
tion goes to this: If it be true that this 19 feet
is not covered by the devise to Mrs. Scull, then Mrs.
Rosecrans has an interest. We are agreed about
that, but my objection is this, that suppose, even
Mrs. Scull herself in reading the will, should have
sald, ““Yes, I think Mrs. Rosecrans is entitled to
it,”” suppose she had gone on and collected the rent
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fifty years, and turned out she was not entitled to
it, she has not been hurt, has simply been getting
money didn’t belong to her, so I can’t see what in-
terpretation somebody else puts on a will, it is not
like parties construing their own contract, there, of
course, the courts will say we will do what you said
it meant, but this isn’t Mrs. Scull’s will, it is her
husband’s will. On the question of estoppel whether
they made some kind of an agreement whereby she,
Mrs. Roseerans, is giving up hers, and we are seek-
ing to undo that, that will be another question. I
can’t meet that until I see what the proof may be.

Mr. McCarter: In order to dispose of the ques-
tion before your Honor, I will put a further ques-
tion as to some of them before offering them in evi-
dence.

Q. T note that- one of these receipts has at the
head, ‘““Ella S. Scull and Rae Scull Rosecrans.”
They are you and the complainant, are they not?

A. Yes.

Q. I notice that some of them show a balance paid
R. S. R. and balance paid K. S. S. Did you receive
the sum as stated balance paid to R. S. R.?

A did:

The Court: I will sustain the objection.

(Papers marked Exhibits D4 to 11 for identifica-
tion.)

The Court: Ixhibit D1 was admitted in evidence
because of the fact that Mrs. Scull had testified that
that was one of the series of like statements which
had been made and which she had received and was
therefore admitted by me in evidence tending to
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show that she knew that this particular portion of
the building was designated as 839 Asbury Avenue,
and that the agent had considered certain rents as
helonging to the Scull estate. Kxhibit D1 showed no
indication of any division of the proceeds between
anyone, and therefore other exhibits showing other
material facts that have not been connected with the
complainant in any way, I have overruled.

(No cross-examination.)

Mgrs. Eirna S. Scur, recalled.
["further cross-examination.
3y Mr. McCarter:

(). Mrs. Scull, I show you KExhibit D4 for identi-
fication and ask you if you received a similar state-
ment from Mr. Corson?

A. T have no doubt, but what I received one just
like 1it.

Q). And you received others in which your name
and Mrs. Rosecrans’ name appeared?

A. I have.

Q. And others in which the balance paid to her
and paid you were indicated, is that correct?

A. It is. :

The Court: Admitted for the purpose of show-
ing Mrs. Scull had knowledge of the contents.

Mr. Cole: I object for the same reason.
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The Court: Admitted for the purpose of show-
ing that Mrs. Scull had knowledge of those facts
to which I have previously referred.

(Exhibits for identification D4 to 11 received in
evidence and marked IExhibits D4 to D11 inclusive.)

Mr. Cole: I want to offer in evidence what I over-
looked, and that is a certified copy of deed dated
October 31, 1914, from Cecelia Cresse, widow, and

jecelia Cresse, executrix, of the estate of Lewis M.

Cresse, deceased, to Joseph I. Scull and Ella S.
Scull, his wife, as tenants by the entirety, for the
19 feet of land in question.

(Certified copy received in evidence and marked
Kixhibit C2.)

Mr. Cole: I want to offer in evidence from the
Ordinance Book of Ocean Ciity, at page 50, an ordin-
ance entitled: ‘‘An ordinance regulating the num-
bering of houses and other buildings in Ocean City,”’
adopted June 30, 1902, and the pertinent part is:
““The official or starting point of number on all
streets or highways running parallel to the Atlantic
Ocean shall be First Street and running from thence
southerly, allowing two numbers for each lot as laid
out on the map or plan of Ocean City, and one hun-
dred numbers for each square or block, and begin-
ning with an even hundred at the beginning of each
square or block.”’

(Further testimony adjourned until May 10, 1928,
at 2 o’clock P. M.)
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Atlantie City, N. J., May 10, 1928.

(Trial of cause resumed at 2 o’clock, P. M.
b

Fwing T. Corson, sworn.

Direct examination.

By Mr. Cole:

Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

How old are you?
Thirty-three.

Where do you live?
Ocean City.

What is your business?
Real estate and insurance.
In Ocean City?

Yes, sir.

How long have you been in that business?
Kight years.

Mr. McCarter: We will admit Mr. Corson’s
qualifications.

Q.

Did you receive from me a deseription of cer-

tain lots in Ocean City?’

Al
Q.

I did. 30
Are you acquainted with the properties?

AT am.

Q.

I wish you would take up in the order they

are on the paper in your hand which I believe is ¢
paper I sent you?

A
e

It 1s.
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Q. First, give me your opinion of the value of each
item and call it off.

A. Ttem number 1 is lot 432, section F. This is a
lot between 26th and 27th on the southeasterly side
of West Avenue. It is unfilled ground and worth,
in my estimation, very little. I would say some-
wheres in the neighborhood of $150 to $200. Item
number 2 includes three lots on the corner of 15th
and Simpson Avenue, and I would estimate that the
corner lot is worth about $750 and the two inside
lots about $500 each. The next item which I was
asked to appraise was lot number 1, block 910. This
is the lot on the entrance to Ocean City, automobile
entrance, and the corner of Pleasure Avenue, about
51 feet, and I would estimate that property to he
worth about $15,000. In my estimate of that, I
would say that our office had an offer on this lot
for $20,000 during the boom. However, I do not
think it is worth over fifteen at the present time.
The next item is a lot on Simpson Avenue directly
in the rear of the before-mentioned lot, a lot of 65
and some odd tenths frontage. If this lot —

Q. Is that a part of 7?

A. That is part of 7.

Q. Lot number 215, lot number 9107

A. Yes.

Q. You are now testifying about?

A. Yes. This lot, if it were sold with the corner,
would bring more than if it were sold by itself. |
would say the lot might be worth $5,000 if sold with
the corner, and probably $4,000 if by itself.

Q. When you speak of the corner

A. T am speaking of the corner, the lot number 1,
block 910, in other words, the lot would have more
value, the 9th Street frontage is of value for auto-
mobile use entirely, and if the lot adjoining it on
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the avenue off of 9th Street could be used with it, it
would have more value than if sold by itself.

Q. Now, the next.

A. The next one is number 8, on your sheet, it is
lot number 7, block 910, is a small 30-foot lot on
Paylan Avenue. That lot I would presume is worth
about $70 a foot or $2,100. The next item is a half
of lots 2 and 3. I would say that the frontage—
that is bay front property, and I think it is worth
about $125 a front foot. Now, a half of that, of
course, would be $62.50.

(Q. The next?

A. The next item is a part of lots 25 and 26, Sec-
tion C. This has a frontage of about 15 feet. It is
a brick house, in a brick row. 1 would say the prop-
erty is worth about $3,500. The next item is lot
152-A, in block 1107. It is a 30-foot lot on Simpson
Avenue, worth about twenty-five hundred. The next
item is the lot adjoining it, which I also appraised
at $2,500. The next item is number 13 on the sheet
and part of 155 and part of 156, Section C. This is
a 25-foot lot on 12th Street, about 80 or 90 feet
deep, and I appraised that lot at $1,250.

(). Now, have you considered whether, from the
standpoint of dollars, you could divide these tracts,
about which you have testified, so that each of two
people, having equal interest, could get the same
amount in dollars, is that feasible?

A. Well, you certainly could not divide each in-
dividual lot because a number of these lots, in fact,
the majority of them are single lots ranging in
frontage from 30 to 65 feet, I think is the largest,
and any of those lots if cut in half would be worth
less than half of the original lot. I would say that
the only way that the lot could be divided, in other
words, there is one lot here valued at $15,000, which
is practically worth the balance, the only way that
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would be to give one person enough lots to counter-
act the value of the one valuable lot, and, personally,
I cannot see how you could very successfully divide
these lots.

&. Now, will you tell us whether there are any
of these lots which are unimproved that can be
divided in half and their value retained, I mean the
value as an entire lot?

A. There are four—you mean without the build-
ings?

Q. Yes.

A. Well, to start with, the first item was a small
lot of 30 feet which is even unfilled, as well as un-
improved, and certainly a 15-foot lot down there
would have no value, you couldn’t put a house on
it, and the same is true with a number of the other
lots, they are 30 feet in front or 40 feet in front,
and you couldn’t build on a 15 or 20-foot, so if a lot
were cut in half it certainly would have no value.
As 1 say, the only way they could be divided would
be by giving different parcels to one side or the
other, the lots themselves, and they would be im-
possible to divide them without seriously destroying
their value.

Cross-examination.
By Mr. McCarter:

Q. Mr. Corson, do you think it would be possible
to make a fair distribution so far as value is con-
cerned between the two parties by assigning some
one or more of the lots to one and the rest to the
other?

A. T would say that could be done from that very
thing, in other words, the second item, with three
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lots, two of those lots that are exactly the same
worth, $500 apiece, I would think that could be di-
vided, and I would certainly think further on 1
stated two lots on Simpson Avenue at $2,500 apiece,
alongside of each other, which certainly could be
divided, but I don’t know how you would go about
finding enough lots to make up for the one on 9th
Street, you couldn’t cut 9th Street in half without
seriously hurting it.

Q. Would it be possible to allow one party the
property on 9th Street which you have appraised at
approximately $15,000 and then give enough of the
rest to the other party to make up the equivalent
in value? Could that fairly be done?

A. I see no reason why it couldn’t be done if each
party were satisfied. In other words, what 1 mean,
some people might feel, the one party might feel if
they got 9th Street they would have the best or the
worst of the deal.

Q. In your opinion as a real estate man, do you
think a fair division could be made, regardless of
what the parties receiving one share or the other
might themselves think, could an essentially fair
and equitable division of those lots be made among
the two parties by giving one of them the $15,000
lot and assigning to the other sufficient of the rest
of the property or a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>