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Grounds of Appeal.

(Served Jan. 15, 1923.)
(Filed Jan. 15, 1923.)

NEW JERSEY COURT OF ERRORS AND 
APPEALS

Eagl e Pipe  & Suppl y Co mpany, 
Plaintiff-Respondent,

vs.

Bo r dent o wn St eel  & Tube  Cor -
po r at io n,

Defendant-Appellant.

Take notice, that the following- are the grounds of 
appeal from the wdiole o f the judgment entered in this 
cause in the Supreme Court, namely:

1. Because the Court directed a verdict as matter 
o f law in favor of the plaintiff, Eagle Pipe & Supply 
Company and against the defendant, Bordentown 
Steel & Tube Corporation, in the sum o f $12,299.87, 
with costs, which instructions were erroneous and ex-
ception was taken thereto;

2. Because the Court refused to admit in evidence 
a certain arbitration agreement made between the 
Eagle Pipe & Supply Company, Pittsburgh Steel Tube 
Corporation, Isaac Lavine and Bordentown Steel & 
Tube Corporation, offered by the defendant, which 
said ruling was erroneous and exception was taken 
thereto.

Dated, January 15, 1923.
SCAM M ELL & BESORE, 

Attorneys o f Defendant-Appellant.
To Katzenbach & Hunt, Esqs.,

Attorneys of the Plaintiff-Respondent.

Action at Law. 
On Appeal 
from the 
Supreme Court. 
Grounds 
o f Appeal. *
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Summons.

(Filed May 24, 1921.)

The  St at e  of  Ne w Jer sey t o Bor - 
de nt o wn  St eel  & Tube  Cor por a-
t io n :

10 (L. S .) You are summoned to answer the
annexed complaint o f the Eagle Pipe & 
Supply Company in an action at law in 

the Supreme Court. And take notice that unless you 
file your answer to said complaint with the Clerk 
o f the Supreme Court, at Trenton, within twenty days 
after the service upon you o f this writ and the an-
nexed complaint, the plaintiff may proceed in the 
suit and judgment may be entered against you.

20 Witness, William S. Gummere, Chief Justice o f the 
Supreme Court, at Trenton, this fourteenth day o f 
May, nineteen hundred and twenty-one.

ENOCH L. JOHNSON,
Clerk.

Katzenbach & Hunt,
Attorneys.

30

40
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Complaint.

(Filed May 24, 1921.)

N E W  JERSEY SUPREM E COURT, 

Bur l ing t o n Co unt y.

Eagl e  Pipe  & Suppl y Co mpany,
Plaintiff,

vs.

Bo r dent o wn St eel  & Tube  Cor -
po r at io n,

Defendant.

Plaintiff, which is a corporation organized and ex- ?q  
isting under and by virtue o f the laws o f the State 
o f New York and having its principal office and 
place o f business at the Borough o f Manhattan in the 
City, County and State o f New York, says that:

Fir st  Co u n t :

1. It sues for the amount o f a promissory note for 
$3,552.50, made by the defendant, Bordentown Steel 
& Tube Corporation, to Isaac Levin, a copy o f which 
note is hereto annexed.

2. Before the maturity o f said note, the payee 
thereof endorsed and delivered the same to plaintiff 
for value.

3. On the day said note fell due it was presented 
for payment at the place where it was payable, but 
was not paid.

40
. 4. Plaintiff is the owner and holder o f said note.
It has not been paid.

i o

Action at Law. 
Complaint.
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Complaint 

Second Co u n t :

1. It sues for the amount o f a promissory note for 
$3,552.50, made by the defendant, Bordentown Steel 
& Tube Corporation, to Isaac Levin, a copy o f which 
note is hereto annexed.

10
2. Before the maturity o f said note, the payee 

thereof endorsed and delivered the same to plaintiff 
for value.

3. On the day said note fell due it was presented 
f.or payment at the place where it was payable, but 
was not paid.

4. Plaintiff is the owner and holder of said note. 
2q  It has not been paid.

Thir d Co u n t :

1. It sues for the amount o f a promissory note 
for $4,060.00, made by the defendant, Bordentown 
Steel & Tube Corporation, to Isaac Levin, a copy of 
which note is hereto annexed.

2. Before the maturity o f said note, the payee 
30 thereof endorsed and delivered the same to plaintiff

for value.

3. On the day said note fell due it was presented 
for payment at the place where it was payable, but 
was not paid.

4. Plaintiff is the owner and holder of said note. 
It has not been paid.

Plaintiff demands as damages on the first count 
^  $3,552.50, being the face of the said note, plus protest
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Complaint

fees of $1.50, with interest on said sums from Feb-
ruary 28, 1921; on the second count, $3,552.50, being 
the face of the said note, plus protest fees o f $1.50, 
with interest on said sums from February 28, 1921; 
on the third count, $4,060.00, being the face of the 
said note, plus protest fees of $1.50, with interest on 
said sums from March 15, 1921; and also plaintiff’s 
costs o f suit in this action.

K ATZEN BACH  & HUNT,
Attorneys for Plaintiff.

The following is a copy o f the note referred to in 
the first count o f  the foregoing complaint: .

$3552.50/100 Trenton, N. J., Nov. 28, 1920

Three month after date we promise to pay to the 
order o f Isaac Levin

Pay $3552 and 50 cts.
at Mechanics National Bank of Trenton, N. J.
Value received 
No. 167

BO RDEN TOW N  STEEL & TUBE CORP. 30
V. P. Jac kso n ,

Treasurer.

(Written across face of note): “ Payment Stopped’’ 

(Endorsements) : Isaac Levin

40
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Complaint

The following is a copy o f the note referred to in 
the second count o f the foregoing complaint:

$3552.50/100 Trenton, N. J., Nov. 28, 1920

Three months after date we promise to pay to the 
10 order o f Isaac Levin

Pay $3552 and 50 cts.
at Mechanics National Bank o f Trenton, N. J.
Value reecived 
No. 168

BORDEN TOW N  STEEL & TUBE CORP.
V. P. Ja c k s o n ,

T reasurer.

(Written across face of note) : “ Payment Stopped” 

(Endorsements): Isaac Levin

The following is a copy o f the note referred to in 
the third count o f the foregoing complaint:

30

40

$4060.00/100 Trenton, N. J., Dec. 15, 1920

Three months after date we promise to pay to the 
order o f  Isaac Levin
Four thousand and Sixty--------------------------------Dollars
at Mechanics National Bank o f Trenton, New Jersey
Value Received
No. 169 Due 3/15/21

BORDEN TOW N  STEEL & TUBE CORP.
V. P. Ja c k s o n , 

Treasurer.

(Written across face o f note): “ Payment stopped” 

(Endorsement) : Isaac Levin
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Amended Answer.

(Filed Oct. 28, 1922).

N E W  JERSEY SUPREM E COURT.

E a g l e  P i p e  & S u p p l y  C o m p a n y ,
Plaintiff,

vs.

B o r d e n t o w n  S t e e l  &  T u b e  C o r -

p o r a t i o n ,
Defendant.

Action at Law. 
) Amended 

Answer.

10

Defendant, a corporation o f the State o f New 
York, says that:

A n s w e r  t o  F i r s t  C o u n t :
20

1. It admits the making o f the note described in 
Paragraph 1, but denies the validity thereof.

2. It denies the allegations o f Paragraph 2.

3. It admits the allegations o f Paragraph 3.

4. It denies the allegations o f Paragraph 4, ex-
cept the allegation that said note “ has not been paid,”  30 
which is admitted.

F i r s t  D e f e n s e  t o  t h e  F i r s t  C o u n t :

5. Plaintiff is not the owner or holder of said note, 
for value.

-10



Amended Answer

Se c o n d  D e f e n s e  to  t h e  F ir s t  Co u n t :

6. Said note was given without any consideration 
therefor and there is nothing due thereon.

7. Plaintiff became the holder of said note, with 
10 notice thereof.

T h ir d  D e f e n s e  to  t h e  F ir s t  Co u n t :

8. Said note was made and delivered by the de-
fendant corporation by way of renewal of certain 
other notes made to the order of Isaac Lavine, in the 
name of the defendant corporation, and delivered to 
the said Isaac Lavine, by Henry S. White (who, at

20 the time of the making and delivery thereof, was the 
President of the defendant corporation), without au-
thority so to do and in pursuance of the corrupt, col-
lusive and fraudulent agreement hereinafter de-
scribed, in part payment for certain pretended pur-
chases of material made by the said Henry S. White, 
in the name of the defendant corporation, from the 
said Isaac Lavine and the plaintiff.

2Q pretended purchases were made pursuant
to a corrupt, collusive and fraudulent agreement made 
between the said Henry S. White and the said Isaac 
Lavine, without the knowledge of the defendant cor-
poration, and for the purpose of defrauding the de-
fendant corporation, to the profit of the said Isaac 
Lavine, the said Henry S. White and the plaintiff cor-
poration, by which the said Henry S. White, pretend-
ing to act on behalf of the defendant corporation, 
but actually acting for his personal profit and that 
of the said Isaac Lavine and of the plaintiff corpora-
tion, and without authority from the defendant
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Amended Answer

corporation so to do and in direct violation o f his 
duty to the defendant corporation and its stockholders 
as President thereof, did agree with the said Isaac 
Lavine to order, in the name o f the defendant cor-
poration from the said Isaac Lavine and the plaintiff 
corporation, certain large quantities of seamless steel 
tubing, o f such quality and character that the same 
could profitably be redrawn by the defendant cor-
poration into marketable and saleable steel tubing for 
sale by the defendant corporation in its business of 
manufacturing and selling steel tubing, at prices equal 
to the market prices o f materials o f such character 
and quality; and to pretend to accept, on behalf o f 
the defendant corporation, in ostensible fulfillment of 
said orders, equal quantities of materials to be fur-
nished by the said Isaac Lavine and the plaintiff cor-
poration, o f character and quality known to the said 
Henry S. White, the said Isaac Lavine and the said 
plaintiff corporation to be so inferior to the character 
and quality o f the materials to be designated in said 
orders, as to be useless to the defendant corporation 
in its said business and as to have a value far less 
than the price at which said orders were to be given 
and to be valueless except as scrap material; and to 
cause the defendant corporation to pay for such in-
ferior material, at the prices at which said orders were 
to be given, said prices being far in excess of the value 
of the materials actually intended to be furnished.

10. In pursuance of said corrupt, collusive and 
fraudulent agreement, the said Henry S. White, pre-
tending to act for the defendant corporation, but in 
reality acting for his personal profit and that of the 
said Isaac Lavine and the plaintiff corporation, and 
without authority so to do, did order from the said

10

20

30

40
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Amended Answer

Isaac Lavine and the plaintiff corporation the follow-
ing amounts o f seamless steel tubing, o f such quality 
and character that the same could profitably be re-
drawn by the defendant corporation into marketable 
and saleable steel tubing, for sale by the defendant 
corporation, at the following prices, for delivery to 
the defendant corporation on the following dates:

1920 Lbs. Per Ton.

Mar. 8 47,000 $125.00 $2,937.50
“  13 86,800 125.00 5,425.00

Apr. 28 46,500 125.00 2,906.25
“  28 60,200 125.00 3,762.50

June 5 56,500 125.00 3,531.35
“  14 72,300 125.00 4,518.75
“  24 42,800 125.00 2,675.00
“  28 38,935 125.00 2,433.44

July 1 72,300 125.00 4,518.75

Total 523,335 $32,708.44

and pursuant to said corrupt, collusive and fraudulent 
agreement, the said Isaac Lavine pretended to accept 
said orders for himself and for the plaintiff corpora-
tion, and caused to be delivered to the defendant cor-
poration, upon said dates, equal quantities of scrap 
steel tubing and scrap pipe, being o f such inferior 
quality as to be useless to be put through the pro-
cesses o f manufacture by the defendant corporation 
and to have no value except for remelting, being full 
o f seams, cut in short lengths, rusted and pitted, 
burned, scaly, full o f water sediment and so cut by 
alligator shears as to render it useless for redrawing, 
the market value whereof did not exceed $16.75 for
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Amended Answer

each 2,200 lbs., aggregating in value the sum of 
$3,944.64, o f all o f which the said Henry S. White,
Isaac Lavine and the plaintiff corporation had full 
knowledge.

11. Pursuant to said corrupt, collusive and fraudu-
lent agreement, the said Henry S. White, pretending |q  
to act on behalf o f defendant corporation, but ac-
tually acting for his own benefit and for the benefit 
o f the said Isaac Lavine and o f the plaintiff corpora-
tion, to the knowledge o f the said Isaac Lavine and 
the plaintiff corporation, did pretend to. accept said 
materials and did promise, on behalf o f the defendant 
corporation, to make payment therefor, at the prices 
named in said orders, being in excess o f  the true mar-
ket value thereof to the amount o f $28,763.80 and 
did cause the defendant corporation to make payment 
to the said Isaac Lavine, from time to time, o f the 
aggregate sum of $8,855.94, in cash, and did execute 
and deliver to the said Isaac Lavine, notes o f the de-
fendant corporation to the aggregate principal sum o f 
$23,852.50, in payment therefor, o f which notes the 
note described in the First Count of the Complaint is 
a renewal, in part.

12. Pursuant to said corrupt, collusive and fraudu- 30 
lent agreement, the said Henry S. White did pretend
to cause said materials to be put through its pro-
cesses o f manufacture by the defendant corporation, 
notwithstanding that the said Henry S. White well 
knew that said materials were unfit to be used in the 
manufacture of seamless steel tubing, whereby the 
defendant corporation was subjected to great loss and 
expense.

13. The said Isaac Lavine and the said plaintiff ™  
corporation had notice, at the time said orders were
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Amended Answer

given and said materials shipped, o f the use to which 
the same were intended to be put by the defendant 
corporation and o f the processes o f manufacture em-
ployed by the defendant corporation and that ma-
terials o f the quality delivered to the defendant cor- 
poration were useless and valueless to it and that the 
same were pretended to be accepted by the said Henry
S. White, for the defendant corporation, with knowl-
edge that the same could not be used by the defend-
ant corporation, and wholly for the purpose o f carry-
ing out said corrupt, collusive and fraudulent agree-
ment.

14. Said Isaac Lavine was and has been the 
President and a director of the plaintiff corporation,

20 the person in charge o f its business transactions and 
the owner of all o f its capital stock except such shares 
as were necessary to qualify its other directors and 
officers, at all times from the time o f  the making of 
said corrupt, collusive and fraudulent agreement, and 
the taking o f said notes thereby, until the present 
time.

15. The plaintiff corporation had notice o f said 
corrupt, collusive and fraudulent agreement and be-

30 came the holder o f said note and o f the notes of which 
it is a renewal, with full knowledge thereof and o f 
the fraud practiced by the said Isaac Lavine and the 
said Henry S. White, as aforesaid.

16. Said original and renewal notes were given by 
the defendant corporation prior to the discovery o f 
the said corrupt, collusive and fraudulent agreement 
and o f the fraud practiced upon it by the said Isaac 
Lavine and the said Henry S. White, as aforesaid.40
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Amended Answer

17. By reason o f the foregoing the said note is 
wholly void and was given without any consideration 
therefor and the defendant corporation is in no wise 
liable thereon.

F o u r t h  D e f e n s e  t o  t h e  F i r s t  C o u n t :
10

18. The plaintiff corporation is not the holder or 
owner o f the said note, but the same is held and 
owned by the said Isaac Lavine, or by the plaintiff, 
as his agent.

19. Said note was given without consideration and 
there is nothing due thereon by reason of the fraud 
practiced by the said Isaac Lavine upon the defendant 
corporation, set out in the Third Defense to this ?0 
Count, the allegations whereof are hereby repeated.

F i f t h  D e f e n s e  t o  F i r s t  C o u n t :

20. Said note was made and delivered by the de-
fendant corporation in renewal of certain other notes 
given by the defendant corporation to Isaac Lavine, 
in part payment for materials ordered by the defend-
ant corporation from said Lavine and the plaintiff 
corporation, as set forth in Paragraph 10 o f this 
Answer.

21. The defendant corporation never received the 
said materials so ordered, but the said Lavine and the 
plaintiff corporation did ship to the defendant cor-
poration materials o f inferior character and quality, 
as set forth in said Paragraph 10 o f this Answer.

22. The character and quality o f  the materials so ^  
shipped was fraudulently concealed by the said
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Lavine, the plaintiff corporation and Henry S. White, 
the President of the defendant corporation, until after 
all o f said notes were given.

23. The consideration o f said notes has wholly 
failed by reason o f the foregoing and there is nothing

10 due thereon.

24. Plaintiff corporation had notice o f the failure 
o f Consideration o f said note, as aforesaid, at the time 
it became the holder o f said original and renewal 
notes.

A n s w e r  t o  S e c o n d  C o u n t :

20

30

40

25. The allegations of Paragraph 1 are repeated.

26. The allegations o f  Paragraph 2 are repeated.

27. The allegations o f Paragraph 3 are repeated.

28. The allegations o f Paragraph 4 are repeated.

F i r s t  D e f e n s e  t o  t h e  S e c o n d  C o u n t :
O  w '

29. The allegations of Paragraph 5 are repeated. 

S e c o n d  D e f e n s e  t o  t h e  S e c o n d  C o u n t :

30. The allegations of Paragraph 6 are repeated.

31. The allegations o f Paragraph 7 are repeated.

T h i r d  D e f e n s e  t o  t h e  S e c o n d  C o u n t :

32. The allegations o f Paragraph 8 are repeated.

33. The allegations o f Paragraph 9 are repeated.
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34. The allegations o f Paragraph 10 are repeated.

35. The allegations o f Paragraph 11 are repeated.

36. The allegations o f Paragraph 12 are repeated.

37. The allegations o f Paragraph 13 are repeated.

38. The allegations o f  Paragraph 14 are repeated. 10

39. The allegations o f Paragraph 15 are repeated.

40. The allegations o f Paragraph 16 are repeated.

41. The allegations o f Paragraph 17 are repeated.

F o u r t h  D e f e n s e  t o  t h e  S e c o n d  C o u n t :

42. The allegations of Paragraph 18 are repeated. 2n

43. The allegations of Paragraph 19 are repeated.

F ^ t h  D e f e n s e  t o  t h e  S e c o n d  C o u n t :

44. The allegations of Paragraph 20 are repeated.

45. The allegations o f Paragraph 21 are repeated.

46. The allegations o f Paragraph 22 are repeated.

47. The allegations o f Paragraph 23 are repeated. 30

48. The allegations of Paragraph 24 are repeated.

A n s w e r  t o  T h i r d  C o u n t :

49. The allegations o f Paragraph 1 are repeated.

50. The allegations o f Paragraph 2 are repeated.

51. The allegations o f Paragraph 3 are repeated,

52. The allegations o f Paragraph 4 are repeated.
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F i r s t  D e f e n s e  t o  t h e  T h i r d  C o u n t :

53. The allegations o f Paragraph 5 are repeated. 

S e c o n d  D e f e n s e  t o  t h e  T h i r d  C o u n t :

10 54. The allegations of Paragraph 6 are repeated.

55. The allegations o f Paragraph 7 are repeated.

T h i r d  D e f e n s e  t o  t h e  T h i r d  C o u n t :

56. The allegations o f Paragraph 8 are repeated.

57. The allegations o f Paragraph 9 are repeated.

20 58. The allegations o f Paragraph 10 are repeated.

59. The allegations of Paragraph 11 are repeated.

60. The allegations o f Paragraph 12 are repeated.

61. The allegations of Paragraph 13 are repeated.

62. The allegations o f Paragraph 14 are repeated.

63. The allegations o f Paragraph 15 are repeated.

64. The allegations of Paragraph 16 are repeated.

65. The allegations of Paragraph 17 are repeated.

F o u r t h  D e f e n s e  t o  t h e  T h i r d  C o u n t :

66. The allegations of Paragraph 18 are repeated.

67. The allegations o f Paragraph 19 are repeated.

40
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F i f t h  D e f e n s e  t o  t h e  T h i r d  C o u n t :

68. The allegations o f Paragraph 20 are repeated.

69. The allegations o f Paragraph 21 are repeated.

70. The allegations o f Paragraph 22 are repeated.

71. The allegations o f Paragraph 23 are repeated.

72. The allegations o f Paragraph 24 are repeated.

SCAM M ELL & BESORE, 
Attorneys o f Defendant.

Endorsement

N E W  JERSEY SUPREM E COURT. 20

E a g l e  P i p e  & S u p p l y  C o m p a n y ,

Plaintiff,
vs.

B o r d e n t o w n  S t e e l  & T u b e  C o r -

p o r a t i o n ,

Defendant.

Action at Law. 1
AU

AM EN DED AN SW ER.

S c a m m e l l  & B e s o r e , Attys. 
o f  Defendant,

Mechanics Bank Bldg.,
Trenton, N. J.

W e hereby consent to the filing o f the within An-
swer out of time, as within time.

K ATZEN BACH  & HU NT, 40 
Attorneys o f Plaintiff.
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Postea.

(Filed November 21, 1922.)

The foregoing cause was tried before Judge Ralph 
W . E. Donges and a jury, at the Burlington County 
Circuit on November 14th and 15th, 1922, and the 
jury, by direction of the Judge, returned a judgment 

^  in the foregoing case in favor o f the plaintiff and 
against the defendant in the sum o f $12,299.87, and 
costs.

R A LP H  W . E. DONGES,
Judge.

20
Rule for Judgment. 

(Filed Nov. 21, 1922.)

It is ordered that judgment be and hereby is en-
tered in favor o f plaintiff and against the defendant 
for the sum o f twelve thousand two hundred ninety- 
nine dollars and eighty-seven cents, besides costs to be 
taxed nisi.

Entered November 21, 1922. On motion of 
30 K ATZEN BACH  & HU NT,

Attys.

40
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Judgment.

(Entered Nov. 21, 1922.)

Whereupon it is adjudged that the plaintiff Eagle 
Pipe & Supply Company do recover o f the said de-
fendant Bordentown Steel & Tube Corporation the 
sum o f Twelve Thousand, two hundred and ninety- 
nine dollars and eighty-seven cents damages and its ^  
costs which have been taxed at the sum of 
making in the whole the sum of

Judgment entered November 21, 1922.
W M . S. GUMMERE,

C. J.
Damages $12,299.87 
Costs

_________________________ -  20

Notice of Appeal.

(Served Nov. 24, 1922.)
(Filed Nov. 28, 1922.)

To Katzenbach & Hunt, Esqs.,
Attorneys for Plaintiff:

Take Notice, that the defendant appeals from the ° U 
whole o f the judgment entered in this cause to the 
Court o f Errors and Appeals and Last Resort in all 
Causes.

SCAM M ELL & BESORE,
. Attorneys o f Defendant-Appellant.

Dated, November 23, 1922.

40



20

Order Extending Time to File Grounds of
Appeal.

(Filed Dec. 26, 1922.)

Application being made by the defendant, by its 
attorneys, Scammell & Besore, Esquires, for an or-
der extending the time to file the recognizance re- 

 ̂ quired by law to be filed to stay execution on appeal 
o f the above-named cause, and extending the time for 
serving and filing the grounds o f appeal in the above- 
named cause, each for a period o f thirty days from 
the date o f  this order, and due notice o f said ap-
plication having been given to Katzenbach & Hunt, 
Esquires, attorneys o f the plaintiff in this cause and 
good cause being shown,

It is, on this twenty-sixth day o f December A.
D., Nineteen hundred and twenty-two, on motion of 
Scammell & Besore, Esquires, attorneys o f the de-
fendant, and in the presence o f Katzenbach & Hunt, 
Esquires, attorneys o f the plaintiff, Ordered, that the 
time for filing the recognizance on appeal in this 
cause, required by law to stay execution upon the 
judgment entered herein, be and the same is hereby 
extended for a period of ten days from the date of 
this order and in the meantime execution on the judg- 
ment entered herein be and the same is hereby stayed 
for said period.

And it is Further Ordered that the time for serv-
ing and filing the grounds o f appeal in the above- 
named cause be and the same is hereby extended for 
a period of twenty days from the date o f this order.

SAM U EL KALISH , 
Justice o f the Supreme Court.

40
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Grounds of Appeal.
(Served Jan. 15, 1923.)
(Filed Jan. 15, 1923.)

N E W  JERSEY COURT OF ERRORS AN D  
APPEALS.

P i t t s b u r g h  S t e e l  T u b e  C o r -

Take Notice, that the following are the grounds of 
appeal from the whole o f the judgment entered in 
this cause in the Supreme Court, namely.

1. Because the court directed a verdict as a matter 
of law in favor of the plaintiff, Pittsburgh Steel Tube 
Corporation and against the defendant,- Bordentown 
Steel & Tube Corporation, in the sum of $7,836.81, 
with costs, which instructions were erroneous and 
exception was taken thereto ;

302. Because the court refused to admit in evidence 
a certain arbitration agreement made between the 
Pittsburgh Steel Tube Corporation, Eagle Pipe & 
Supply Company, Isaac Lavine and Bordentown 
Steel & Tube Corporation, offered by the defendant, 
which said ruling was erroneous and exception was 
taken thereto.

Dated, January 15, 1923.
SCAM M ELL & BESORE, ,

Attorneys o f Defendant-Appellant.

To Katzenbach & Hunt, Esqs.,
Attorneys of the Plaintiff-Respondent.

B o r d e n t o w n  S t e e l  & T u b e  C o r -

p o r a t i o n ,

Plaintiff-Respondent,

PORATION,

Defendant-Appellant.

vs.

»Action at Law. 
On Appeal 
from the 

'Supreme Court. 
Grounds 

lof Appeal.

10
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Summons.

(Filed May 24, 1921.)

T h e  S t a t e  o f  N e w  Je r s e y  to B o r -  
d e n t o w n  S t e e l  & T u b e  C o r p o r a -

t i o n :

10 (L. S.) You are summoned to answer the an-
nexed complaint o f the Pittsburgh Steel 
Tube Company in an action at law in 
the Supreme Court. And take notice 

that unless you file your answer to said complaint 
with the Clerk o f the Supreme Court, at Trenton, 
within twenty days after the service upon you o f this 
writ and the annexed complaint, the plaintiff may 
proceed in the suit and judgment may be entered 

20 against you.

Witness, William S. Gummere, Chief Justice o f 
the Supreme Court, at Trenton, this fourteenth day 
o f May, nineteen hundred and twenty-one.

ENOCH L. JOHNSON,
Clerk.

Katzenbach & Hunt,
Attorneys.

30

40



23

Complaint.

(Filed May 24, 1921.)

N EW  JERSEY SUPREM E COURT, 

B u r l i n g t o n  C o u n t y .

P i t t s b u r g h  S t e e l  T u b e  C o r -  \

PORATION, I

Plaintiff, I Action at Law. 
vs- \ Complaint.

B o r d e n t o w n  S t e e l  & T u b e  C o r -  V

PORATION, I

Defendant. /

Plaintiff, which is a corporation organized and ex-
isting under and by virtue o f the laws o f the State 
o f Pennsylvania and having its principal office and 
place o f business at the City o f Beaver in the State 
o f Pennsylvania, says that:

1. It sues for the amount o f a promissory note for 
$7,105.00, made by the defendant, Bordentown Steel 
& Tube Corporation, to Isaac Levin, a copy o f which 
note is hereto annexed.

2. Before the maturity o f said note, the payee 
thereof endorsed and delivered the same to plaintiff 
for value.

3. On the day said note fell due it was presented 
for payment at the place where it was payable, but 
was not paid.

4. Plaintiff is the owner and holder o f said note. 
It has not been paid.

10

20
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Complaint

Plaintiff demands as damages $7,105.00, being the 
face o f the said note, plus protest fees o f $1.50, with 
interest on said sums from March 28, 1921, and also 
plaintiff’s costs o f suit in this action.

K ATZEN BACH  & HUNT,
10 Attorneys for Plaintiff.

The following is a copy o f the note referred to in 
the foregoing complaint:

Com’l Paper 
net amount

2Q $7105.00 703395 Trenton, N. J., Dec. 28, 1920.

interest
71.05

Three months after date we promise to pay to 
the order o f Isaac Levin
Seven Thousand one hundred and five---------- Dollars
at Mechanics National Bank o f Trenton, New Jersey 
Value received

30 No. 177 Due 3/28/21 
59710

BORDEN TOW N  STEEL & TUBE CORP.
V. P. J a c k s o n

Treasurer.

(Endorsements) : Isaac Levin

40
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Amended Answer.

(Filed Oct. 28, 1922.)

N EW  JERSEY SUPREM E COURT.

Action at 
Law. 

Amended 
Answer.

Defendant, a corporation o f the State o f New York, 
says that ?0

A n s w e r  t o  F i r s t  C o u n t .

1. It admits the making o f the note described in 
Paragraph 1, but denies the validity thereof.

2. It denies the allegations o f Paragraph 2.

3. It admits the allegations o f Paragraph 3.

4. It denies the allegations o f Paragraph 4, ex- 30 
cept the allegation that said note “ has not been paid,” 
which is admitted.

F i r s t  D e f e n s e  t o  t h e  F i r s t  C o u n t .

5. Plaintiff is not the owner or holder o f said note, 
for value.

P i t t s b u r g h  S t e e l  T u b e  C o m -

p a n y ,

Plaintiff,
vs.

B o r d e n t o w n  S t e e l  & T u b e  C o r -

p o r a t i o n ,

Defendant.

40
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A m ended A nszver

S e c o n d  D e f e n s e  t o  t h e  F i r s t  C o u n t .

6. $aid note was given without any considera-
tion therefor and there is nothing due thereon.

7. Plaintiff became the holder o f said note, with 
10 notice thereof.

T h i r d  D e f e n s e  t o  t h e  F i r s t  C o u n t .

8. Said note was made and delivered by the de-
fendant corporation by way o f renewal o f certain 
other notes made to the order of Isaac Lavine, in 
the name o f the defendant corporation, and delivered 
to the said Isaac Lavine, by Henry S. White (who,

on at the time o f the making and delivery thereof, was 
the President o f the defendant corporation), with-
out authority so to do and in pursuance o f the cor-
rupt, collusive and fraudulent agreement hereinafter 
described, in part payment for certain pretended pur-
chases o f material made by the said Henry S. White, 
in the name o f the defendant corporation, from the 
said Isaac Lavine and the Eagle Pipe Supply Com-
pany, Inc.

30 9. Said pretended purchases were made pursuant
to a corrupt, collusive and fraudulent agreement made 
between the said Henry S. White and the said Isaac 
Lavine, without the knowledge o f the defendant cor-
poration, and for the purpose o f defrauding the de-
fendant corporation, to the profit o f the said Isaac 
Lavine, the said Henry S. White and the Eagle Pipe 
Supply Company, Inc., by which the said Henry S. 
White, pretending to act on behalf o f the defendant 

40 corporation, but actually acting for his personal profit 
and that o f the said Isaac Lavine and o f the Eagle
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Amended Answer

Pipe Supply Company, Inc., and without authority 
from the defendant corporation so to do and in direct 
violation of his duty to the defendant corporation and 
its stockholders as President thereof, did agree with 
the said Isaac Lavine to order, in the name o f the 
defendant corporation from the said Isaac Lavine 
and the Eagle Pipe Supply Company, Inc., certain 
large quantities of seamless steel tubing, o f such qual-
ity and character that the same could profitably be 
redrawn by the defendant corporation into market-
able and saleable steel tubing for sale by the defend-
ant corporation in its business o f manufacturing and 
selling steel tubing, at prices equal to the market prices 
o f materials o f such character and quality; and to 
pretend to accept, on behalf o f the defendant cor-
poration in ostensible fulfilment of said orders, equal 
quantities o f materials to be furnished by the said 
Isaac Lavine and the Eagle Pipe Supply Company, 
Inc., o f  character and quality known to the said 
Henry S. White, the said Isaac Lavine and the said 
Eagle Pipe Supply Company, Inc., to be so inferior 
to the character and quality o f the materials to be 
designated in said orders, as to be useless to the de-
fendant corporation in its said business and as to have 
a value far less than the price at which said orders 
were to be given and to be valueless except as scrap 
material; and to cause the defendant corporation to 
pay for such inferior material, at the prices at which 
said orders were to be given, said prices being far 
in excess of the value o f the materials actually in-
tended to be furnished.

10. In pursuance o f said corrupt, collusive and 
fraudulent agreement, the said Henry S. White, pre-
tended to act for the defendant corporation, but in

10

20

30

40
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Amended Answer

reality acting for his personal profit and that o f the 
said Isaac Lavine and the Eagle Pipe Supply Com-
pany, Inc., and without authority so to do, did order 
from the said Isaac Lavine and the Eagle Pipe Sup-
ply Company, Inc., the following amounts o f seam- 
less steel tubing, o f such quality and character that 
the same could profitably be redrawn by the defend-
ant corporation into marketable and saleable steel 
tubing, for sale by the defendant corporation, at the 
following prices, for delivery to the defendant cor-
poration on the following dates :

1920. L. B. S. Per Ton.

Mar. 8 47,000 $125.00 $2,937.50
Mar. 13 86,800 125.00 5,425.00
Apr. 28 46,500 125.00 2,906.25

U 28 60,200 125.00 3,762.50
June 5 56,500 125.00 3,531.25

U 14 72,300 125.00’ 4,518.75
• a 24 42,800 125.00 2,675.00
a 28 38,935 125.00 2,433.44

July 1 72,300 125.00 4,518.75

Total 523,335 $32,708.44

and pursuant to said corrupt, collusive and fraudulent 
agreement, the said Isaac Lavine pretended to accept 
said orders for himself and for the Eagle Pipe Sup-
ply Company, Inc., and caused to be delivered to the 
defendant corporation, upon said dates, equal quan-
tities o f scrap steel tubing and scrap pipe, being of 
such inferior quality as to be useless to be put through 

4Q the processes of manufacture by the defendant cor-
poration and to have no value except for remelting,
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Amended Answer

being full o f seams, cut in short lengths, rusted and 
pitted, burned, scaly, full o f water sediment and so cut 
by alligator shears as to render it useless for redraw-
ing, the market value whereof did not exceed $16.75 
for each .2,200 lbs., aggregating in value the sum of 
$3,944.64, o f all o f which the said Henry S. White,
Isaac Lavine and the Eagle Pipe Supply Company,
Inc., had full knowledge.

11. Pursuant to said corrupt, collusive and fraudu-
lent agreement, the said Henry S. White, pretending 
to act on behalf o f defendant corporation, but ac-
tually acting for his own benefit and for the benefit 
o f the said Isaac Lavine and o f the Eagle Pipe Sup-
ply Company, Inc., to the knowledge o f the said Isaac 
Lavine and the Eagle Pipe Supply Company, Inc., 20 
did pretend to accept said materials and did promise, 
on behalf o f the defendant corporation, to make pay-
ment therefor, at the prices named in said orders, be-
ing in excess of the true market value thereof to the 
amount of $28,763.80 and did cause the defendant cor-
poration to make payment to the said Isaac Lavine, 
from time to time, o f the aggregate sum of $8,855.94, 
in cash, and did execute and deliver to the said Isaac 
Lavine, notes of the defendant corporation to the ag- 3Q 
gregate principal sum of $23,852.50, in payment 
therefor, o f which notes the note described in the 
First Count of the Complaint is a renewal, in part.

12. Pursuant to said corrupt, collusive and fraud-
ulent agreement, the said Henry S. White did pre-
tend to cause said materials to be put through its 
processes of manufacture by the defendant corpora-
tion, notwithstanding that the said Henry S. White 
well knew that said materials were unfit to be used 
in the manufacture of seamless steel tubing, where-
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Amended Answer

by the defendant corporation was subjected to great 
loss and expense.

13. The said Isaac Lavine and the said Eagle Pipe 
Supply Company, Inc., had notice, at the time said 
orders were given and said materials shippéd, o f the

10 use to which the same were intended to be put by the 
defendant corporation and o f the processes o f manu-
facture employed by the defendant corporation and 
that materials o f the quality delivered to the defend-
ant corporation were useless and valueless to it and 
that the same were pretended to be accepted by the 
said Henry S. White, for the defendant corporation, 
with knowledge that the same could not be used by 
the defendant corporation, and wholly for the pur-

20 pose o f carrying out said corrupt, collusive and fraud-
ulent agreement.

14. Said Isaac Lavine was and has been the Presi-
dent and a director of the plaintiff corporation, the 
person in charge o f its business transactions and the 
owner o f all o f its capital stock except such shares 
as were necessary to qualify its other directors and 
officers, at all times from the time o f the making o f 
said corrupt, collusive and fraudulent agreement, and 
the taking o f said notes thereby, until the present 
time.

15. The plaintiff, corporation had notice of said 
corrupt, collusive and fraudulent agreement and be-
came the holder o f said note and o f the notes o f which 
it is a renewal, with full knowledge thereof and o f 
the fraud practiced by the said Isaac Lavine and the 
said Henry S. White, as aforesaid.

40 16. Said original and renewal notes were given
by the defendant corporation prior to the discovery
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Amended Answer

o f the said corrupt, collusive and fraudulent agree-
ment and of the fraud practiced upon it by the said 
Isaac Lavine and the said Henry S. White, as afore-
said.

17. By reason o f the foregoing the said note is 
wholly void and was given without any consideration jq  
therefor and the defendant corporation is in no wise 
liable thereon.

F o u r t h  D e f e n s e  t o  t h e  F i r s t  C o u n t .

18. The plaintiff corporation is not the holder or
owner of the said note, but the same is held and owned 
by the said Isaac Lavine, or by the plaintiff, as his 
agent. > ? igQ

19. Said note was given without consideration 
and there is nothing due thereon by reason o f the 
fraud practiced by the said Isaac Lavine upon the 
defendant corporation, set out in the Third Defense 
to this Count, the allegations whereof are hereby 
repeated.

F i f t h  D e f e n s e  t o  F i r s t  C o u n t .
30

20. Said note was made and delivered by the de-
fendant corporation in renewal of certain other notes 
given by the defendant corporation to Isaac Lavine, 
in part payment for materials ordered by the defend-
ant corporation from said Lavine and the Eagle Pipe 
Supply Company, Inc., as set forth in Paragraph 10 o f 
this Answer.

21. The defendant corporation never received the 
said materials so ordered, but the said Lavine and the
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Amended Answer

Eagle Pipe Supply Company, Inc., did ship to the 
defendant corporation materials o f inferior character 
and quality, as set forth in said Paragraph 10 o f this 
Answer.

22. The character and quality o f the materials 
10 so shipped was fraudulently concealed by the said

Lavine, the Eagle Pipe Supply Company, Inc., and 
Henry S. White, the President o f the defendant cor-
poration, until after all o f said notes were given.

23. The consideration o f said notes has wholly 
failed by reason o f the foregoing and there is nothing 
due thereon.

24. Plaintiff corporation had notice o f the failure 
20 o f consideration o f said note, as aforesaid, at the

time it became the holder o f said original and renewal 
notes.

SCAM M ELL & BESORE, 
Attorneys o f Defendant.

30
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Amended Answer 

Endorsement

N EW  JERSEY SUPREM E COURT.

P i t t s b u r g h  S t e e l  T u b e  Com -
p a n y ,

Plaintiff,
vs.

B o r d e n t o w n  S t e e l  & T u b e  C o r -

p o r a t i o n ,

Defendant.

Action at Law.

Amended Answer.

Scammell & Besore, Attys. 
o f Defendant,

Mechanics Bank Bldg.,
Trenton, N. J.

W e hereby consent to the filing of the within An-
swer out o f time, as within time.

K ATZEN BACH  & H U N T, 
Attorneys o f Plaintiff.

10
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Postea.

(Filed November 21, 1922.)

The foregoing cause was tried before Judge Ralph 
W. E. Donges and a jury, at the Burlington County 
Circuit on November 14th and 15th, 1922, and the 
jury, by direction of the Judge, returned a judg- 

^  ment in the foregoing case in favor of the plaintiff 
and against the defendant in the sum of $7,836.81, 
and costs.

RALPH W. E. DONGES,
Judge.

20

30

Bii'tij. q }«i{ . uii it ¡jit ’
... Rule for Judgment*

(Filed Nov! 21, 1922.)
It is ordered that judgment be and hereby is en-

tered in favor of plaintiff and against the defendant 
for the sum of seven thousand eight hundred thirty- 
six dollars and eighty-one cents besides costs to be 
taxed nisi.

Entered Nov. 21, 1922. On motion of
KATZENBACH & HUNT,

Attys.

40
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Judgment.

(Entered Nov. 21, 1922.)

NEW JERSEY SUPREME COURT.

Pit t s b u r g h  St e e l  T u b e  Co m-
p a n y ,

Plaintiff,
vs.

Bo r d e n t o w n  St e e l  & T u b e  Co r -
p o r a t io n ,

Defendant.

10

Whereupon it is adjudged that the plaintiff Pitts-
burgh Steel Tube1 Company1 ‘do ¿et'bver of the said 
defendant Bordentown Steel & Tube Corporation the 
sum of Seven Thousand', eight Hundred and thirty- 
six dollars and eighty-one cents damages and its costs 
which have been taxed at the sum of

making in the whole the
sum of

20

Judgment entered November 21, 1922.
WM. S. GUMMERE,

C. J. 30

Damages $7836.81 
Costs $----------------

40
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Notice of Appeal.

(Served Nov. 24, 1922.)

(Filed Nov. 28, 1922.)

To Katzenbach & Hunt, Esqs.,
Attorneys for Plaintiff: m

Take Notice, that the defendant appeals from the 
whole of the judgment entered in this cause to the 
Court of Errors and Appeals and Last Resort in all 
Causes.

SCAMMELL & BESORE,
Attorneys for Defendant-Appellant.

Dated, November 23, 1922. ,1

20
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Order Extending Time to File Grounds of
Appeal.

(Filed Dec. 26th, 1922.)

N E W  JERSEY SUPREM E COURT.

Application being made by the defendant, by its 
attorneys, Scammell & Besore, Esquires, for an or-
der extending the time to file the recognizance re-
quired by law to be filed to stay execution on appeal 
o f the above named cause, and extending the time for 
serving and filing the grounds o f appeal in the above 
named cause, each for a period o f thirty days from 
the date o f this order, and due notice o f said applica-
tion having been given to Katzenbach & Hunt, Es-
quires, attorneys of the plaintiff in this cause and good 
cause being shown, ™

It Is, on this twenty-sixth day o f December, A.
D., Nineteen hundred and twenty-two, on motion of 
Scammell & Besore, Esquires, attorneys o f the de-
fendant, and in the presence o f Katzenbach & Hunt, 
Esquires, attorneys o f the plaintiff, Ordered, that the 
time for filing the recognizance on appeal in this cause, 
required by law to stay execution upon the judgment 
entered herein, be and the same is hereby extended 39 
for a period o f ten days from the date of this order 
and in the meantime execution on the judgment en-
tered herein be and the same is hereby stayed for said 
period.

And It Is Further Ordered that the time for serv-
ing and filing the grounds o f appeal in the above 
named cause be and the same is hereby extended for 
a period of twenty days from the. date o f this or-
der. -K)

SAM U EL KALISCH,
Justice o f the Supreme Court.
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Testimony.

NEW  JERSEY SUPREM E COURT, 

Bur l ing t o n Co unt y.

10

20

Eagl e  Pipe  & Suppl y Co .,
Plaintiff,

vs.

Bo r dent o wn St eel  and  Tube  
Cor por at ion,

Defendant.

Pit t sbur g h  St eel  Tube  Co m-
pa ny ,

Plaintiff,
vs.

Bo r dent o wn St eel  & Tube  Cor -
po r at io n,

Defendant.

(.Action at 
Law»

Actions fit: 
Law.

r i f

¡1

Before Dönges, J., and a jury.

November 15, 1922.

30 Appearances r

For the Plaintiff: Messrs. Katzenbach and Hunt, 
and Mr. Slade, o f New York.

For the Defendant: Messrs. Scammell and Besore.

Mr. Katzenbach opens the case for the plaintiffs. 
Mr. Besore opens the case for the defendant.

40



Plaintiffs' Witness, Isaac Levin, Direct 

The Case for the Plaintiff.

Mr. Katzenbach: I am going to make a statement 
to the Court, Mr. Besore. As I understand the 
pleadings in these three cases, the Bordentown Steel 
and Tube Corporation admit the signing and delivery 
of each o f these notes. Is that true?

Mr. Besore: Yes.
Mr. Katzenbach: They admit that in each case. 

They admit they have not paid any o f these notes?
Mr. Besore: That is true.
The Court: Is it stipulated that the plaintiffs are 

the present holders o f the notes?
Mr. Katzenbach: That, I think, is the only thing 

not admitted.
Mr. Besore: W e don’t admit anything more than 

the notes are in their hands.

ISAAC LEVIN, sworn.

By Mr. Katzenbach:

O. Mr. Levin, where do you live? A . Mount Ver-
non, New York.

Q. Have you any connection with the Eagle Pipe 
and Supply Company ? A. I have.

. Q. Do you hold office in that company? A. Yes, 
sir.

Q. What is the office you hold ? A. President.
Q. As president o f the Eagle Pipe and Supply 

Company, have you knowledge o f the business o f the 
company? A. Yes, sir; I do.

Q. I show you three promissory notes, admitted to 
be signed by the Bordentown Steel- and Tube Cor-
poration, V. P. Jackson, treasurer, one dated No-
vember 28, 1920, in the sum o f $3,552.50; the sec-



40

Plaintiffs’ Witness, Isaac Levin, Direct

10

20

30

ond dated November 28, 1920, in the sum of 
$3,552.50, payable three months after date; the third 
dated December 15, 1920, in the sum of $4,060; each 
o f these notes being made to you as payee, and I ask 
you if you ever seen these notes before? A. Yes, 
sir; I did.

Q. Were those notes delivered to you? A. Yes, 
sir.

Q. By whom? A. By Bordentown Steel and Tube 
Corporation.

Q. Each payable three months after date. Mr. 
Levin, I show you an endorsement upon the back of 
each o f these notes, purporting to be made by you. 
Will you tell me, as a matter o f fact, whether or not 
that is your endorsement, in each instance? A. Yes, 
sir.

Q. And after you had endorsed these three notes, 
what did you do with them? A. I delivered to the 
Eagle Pipe Supply Company.

Q. O f which you are the president? A. Yes, sir.
Q. Is the Eagle Pipe and Supply Company still 

the holder o f these notes? A. Yes, sir.
Q. And they have not been paid? A. No, sir
Q. Or anything on account thereof? A. No, sir.

Mr. Katzenbach: I offer the notes.
Said notes marked respectively Exhibits PI, 

P2 and P3.
Mr. Katzenbach: It is admitted the Eagle 

Pipe and Supply Company is a corporation 
o f the State o f New York?

Mr. Besore: I think so.

Q. Mr. Levin, do you know the Pittsburgh Steel 
40 Tube Company? A. Yes, sir; I do.

Q. Is that a corporation? A. Yes, sir.
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Plaintiffs' Witness, Isaac Levin, Direct

Q. Do you know of what state? A. Pennsyl-
vania.

Q. Are you an officer o f that corporation? A. 
Yes, sir; I was.

Q. Are you now ? A. I don’t hold the same office 
I did before.

Q. What office do you hold? A. Treasurer.
Q. And as treasurer of the Pittsburgh Steel Tube 

Company, have you knowledge o f the business o f that 
company? A. Yes, sir.

Q. I show you a note dated December 28, 1920, 
payable three months after date, to the order o f Isaac 
Levin, in the sum o f $7,105, signed by the Borden- 
town Steel and Tube Corporation, V. P. Jackson, 
treasurer, and ask you if you have ever seen that 
note before? A. Yes, sir; I did.

Q. I show you an endorsement on the back and 
ask you if  that is your signature and ask you if you 
endorsed that note? A. That is my signature. I 
turned it over to the Pittsburgh Steel Tube Company.

Q. From whom did you receive the note? A. 
From the Bordentown Steel and Tube Corporation.

Q. Is the Pittsburgh Steel Tube Company still the 
holder of that note? A. Yes, sir.

Q. It has not been paid or any part o f it? A. Not 
any part.

Mr. Ratzenbach: I offer that note.
Said note marked Exhibit P4.

Q. Mr. Levin, before we offer the note that I last 
showed you, which is now marked Exhibit P4, it is 
payable to the order o f Isaac Levin, is it not? A. 
Yes, sir; endorsed by me.

Q. Mr. Levin, I show you a note dated January 
15, 1921, in the sum of $5,582.50, payable three

10
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Plaintiffs’ Witness, Isaac Levin, Direct

months after date, to the order o f Isaac Levin, signed 
by the Bordentown Steel and Tube Corporation, V.
P. Jackson, treasurer, and ask you if you have ever 
seen that note before? A. Yes, sir; this note haß 
been transferred to McDowell & Company, for mer-
chandise.

Q. Was that note ever delivered to you? A. Yes, 
sir.

Q. By whom? A. Bordentown Steel and Tube 
Corporation.

Q. I show you an endorsement, purporting to be
an endorsement o f Isaac Levin, and ask you if that
is your endorsement? A. Yes, sir; that is mine.

Q. Then you have said this note was delivered by
you, after being endorsed, to the—  A. McDowell on and Company, for merchandise bought.

Q. Were the endorsements— were or were not the 
endorsements upon each o f these notes, which have 
been made by you, and the delivery thereof, to the 
Eagle Pipe and Supply Company, and the Pitts-
burgh Steel Tube Company and McDowell & Com-
pany, made before or after the maturity o f the notes? 
That is, did you endorse these notes practically up-
on the receipt from the Bordentown Steel and Tube 

^  Corporation, and deliver them to the various people, 
or did you wait until the maturity o f the notes? A. 
No, upon receipt o f  the notes.

The Court: I understood you to say you endorsed 
them and delivered them^to the plaintiffs before ma-
turity o f the notes?

The Witness: Before maturity o f the notes.

40
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CROSS-EXAMINATION by Mr. Besore:

O. These various treasurer’s notes, held by the 
Eagle Pipe and Supply Company, as you say, by the 
Pittsburgh Steel Tube Company, as you say, that 
was all submitted to arbitration?

Mr. Katzenbach: Objection. Not cross- 
examination.

The Court: I don’t think this witness was 
asked anything except concerning the signa-
tures and delivery.

Mr. Besore: I propose to show— he has tes-
tified that the Eagle Pipe and Supply Company 
is the holder—

Mr. Katzenbach: I object, sir, to any mat-
ter of any arbitration, which is not pleaded in 
this case, being injected into it. This is a mat-
ter brought before this Court. W e are not in 
a matter of arbitration.

Mr. Besore: I am simply laying a founda-
tion to show—

The Court: I think that the purpose is to 
show that the testimony o f the witness that 
plaintiffs are the holders o f the notes is not 
true. You have opened the door to that by 
having the witness testify there was a delivery 
and they are the holders of the notes.

Mr. Katzenbach: It being denied in the 
pleadings, it is necessary to be established. I 
do object to the injection o f any arbitration.

The Court: I suppose that any question that 
would properly throw light upon the question 
o f whether or not the plaintiffs are the real 
holders of the notes would be competent.

Mr. Besore: I will withdraw the question.
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Q. These notes which you say are held by the 
Eagle Pipe and Supply Company and the Pittsburgh 
Steel Tube Company, were produced in an arbitration 
in New York, were they not? A. Why, I believe they 
were.

Q. They were produced by you? A. Not by me; 
no.

Q. Was the McDowell note produced by you? A. 
No, sir; never produced.

Q. Now, after the arbitration, you applied to the 
Court to have the award set aside, did you not ? A. I 
did not. The Eagle Pipe and Supply Company did.

Q. Did you file a petition asking for the setting 
aside o f the award?

Mr. Katzenbach: I object.
The’ Court: Suppose he did?
Mr. Besore: He is president o f this corpora-

tion and is here. H e says the corporation is 
the holder. I want to confront him with the 
affidavit he made in the controversy in New 
York, in which he said who was the holder o f 
these notes.

The Court: I suppose that would be compe-
tent. The objection is overruled.

(Question repeated.)

A. I did.
Q. I hold in my hand, Mr. Levin, a copy o f the ar-

bitration proceedings and the motion made to set it 
aside, with the Court’s decision, certified under the 
seal o f the County Clerk of New York, duly exempli-
fied under the acts o f Congress, which contains your! 
affidavit, and I ask you whether you did not, in this 
affidavit, say this: “ That thereafter, Isaac Levin paid

r
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all o f said notes to the Pittsburgh Steel and Tube 
Company and to the Eagle Pipe and Supply Company, 
and that said Isaac Levin became the owner o f said 
notes, amounting to eighteen thousand odd dollars.” 
Did you say so ? A. I don’t know.

Q. You don’t know? A. Unless I read it.
Q. All right, I will show it to you.

(Examining counsel hands paper to the wit-
ness.)

A. (Witness reads.) Whatever this was in the 
affidavit, that was in regard to counsel, I swore to it.

Q. W ho was your counsel ? A. Mr. Slade.
Q. Mr. Slade here (indicating)? A. Yes, sir.
Q. What was said in this affidavit was true, isn’t 

it? A. I should say it was.
O. You did pay those notes, didn’t you? A. I don’t 

know about I paid the notes.
Q. What you said in this affidavit was true? A. I 

presume it was.
Q. You know whether what you said was true or 

not? A. I don’t know exactly everything.
Q. Did you read the affidavit before you signed it? 

A. It was a year ago.
Q. Did you read the affidavit before you signed it? 

A. I did, yes.
Q. And you swore to it ? A. Yes, sir.
Q. And it is true, what you said? A. I f I swore 

to it, it is true.
Q. The affidavit was made Mairch 30, 1922, wasn’t 

it? A. Yes, sir; that’s my signature.
Q. Now, the Pittsburgh corporation filed a schedule 

o f its assets in the United States District Court for 
the Eastern District o f Pennsylvania, after these suits 
were brought ? A. I don’t know about that.
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Q. It had a bankruptcy receiver appointed? A. 
No, sir.

Q*. It had? A. No, sir.
Q. It never had? A. Temporary receiver in bank-

ruptcy—-not a bankruptcy. It filed no schedule of its 
assets.

Mr. Katzenbach: I object to this line of 
cross-examination as being irrelevant and im-
proper.

Mr. Besore: I want to find out whether these 
notes were scheduled.

The Court: The witness says he has no 
knowledge of it, as I recall. That seems to 
dispose of the question.

20
Q. Do I understand you to say you do not know 

that the Pittsburgh Steel Tube Company was in bank-
ruptcy? A. Not in bankruptcy.

Q. There was no petition filed against them in bank-
ruptcy ? A. Why, the receiver, but there was a com-
position.

Q. There was a temporary receiver? A. Just tem-
porary.

3Q Q. There was a petition filed? A. I don’t know 
anything about it.

Q. There was a schedule of assets filed? A. I do 
not know about this schedule.

Q. Who filed it, if it was filed by that company. 
A. I couldn’t tell you along there.

RE-DIRECT EXAMINATION:

40 Mr. Katzenbach: It is somewhat out of the
usual order, but may I ask Mr. Slade be per-
mitted to re-examine this witness?
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Mr. Slade : May I suggest this to your 
Honor? I haven’t seen these affidavits. May I 
have a few minutes’ recess so I may read these 
affidavits over?

(A  recess for five minutes was then taken.)

By Mr. Slade: 10
Q. Mr. Levin, I understood you to testify that you 

were once president of the Pittsburgh Steel Tube Com-
pany? Don’t shake your head. A. Yes, sir.

Q. Did you know where the Pittsburgh Steel Tube 
Company carried its bank account? A. Beaver Trust 
Company.

Mr. Besore: I object. Immaterial.
The Court: I presume the situation is this, 20 

until it is changed, that the Pittsburgh Com-
pany is the holder o f the note.

Mr. Slade: Yes.
The Court: Under our statute, that is pre-

sumptive evidence of its right to sue. Until 
that is challenged, I presume that wouldn’t 

, be material. He asked the witness, but I sup-
pose that was to test the witness’s credibility. 
Now, I take it, that doesn’t change the law, and 30 
if the case stopped now, I would suggest the 
plaintiffs be entitled to judgment.

Mr. Besore: I don’t understand that is your 
Honor’s ruling. My understanding o f the situ-
ation is, Mr. Levin testified that the Pittsburgh 
Steel Tube Company was the holder o f the 
note, the Eagle Pipe and Supply Company was 
the holder, in general terms. Now, then, on 

. my question as to his affidavit, he admitted h£ ^  
had made a statement that he, himself, had

*4
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taken up the notes and paid for them, and 
admitted that statement was true. His state-
ment is, he is the holder o f the note.

The Court: ¡No, there may be two contra-
dictory statements, but it is for the jury.

Mr. Katzenbach: The plaintiffs rest in each 
o f the cases.

The Case for the Defendant.

VAN CE PARK ER JACKSON sworn:

By Mr. Besore:
20

Q. Where do you live ? A. Trenton.
Q. Where are you employed? A. Bordentown 

Steel and Tube Corporation.
Q. The defendant? A. Yes, sir.

• Q. What position do you occupy? A. Secretary 
and treasurer o f the company.

Q. How long-? A. I have been with the company 
since its organization, since— secretary from Febru-

30 a,ry, 1918, to October, 1920, and then was elected 
treasurer and held both offices since.

Q. You mean from the time it has been known as 
the Bordentown Steel and Tube Corporation? A. W e 
were incorporated in February, 1918, and I went with 
the company at the time o f the corporation.

Q. As secretary and treasurer or as secretary, what 
were your duties ? A. Office manager and accountant.

. iQ. And as treasurer what were your duties? A.
40 Since then, I have had charge o f all o f the work as 

secretary and in addition the financial part o f the 
business.
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Q. W ho had been treasurer before you? A. Henry
S. White.

Q. You are familiar with the notes sued upon? A.
I am.

Q. You signed them? A. I did.
Q. Do you know what they were given for ? A. . _ 

They were renewals o f other notes outstanding, .re- ' 
newed as they came due.

Q. Are you familiar with the transactions from 
which those original notes arose? What were they?
A. They were given—

Mr. Slade: May I ask that be answered yes or no?
The Witness: Yes.

Q. What were those original notes given for ?

Mir. Slade: Objection. Irrelevant, incompe-
tent, wouldn’t be binding on these plaintiffs, as 
to what the transactions were between the orig-
inal parties. The notes, if your Honor will re-
call, were made to Isaac Levin individually, en-
dorsed by him to the respective corporations. 
Whatever he did is immaterial.

The Court: That would be true in the pres-
ent posture o f proof, until shown that the pres- 30 
ent holders were not the holders in due course, 
if delivered. Now, I take it, from the defend-
ant s outline, the defendant will endeavor to 
show that none o f these plaintiffs, or at least 
two o f them, are not holders in due course for 
value, Therefore, any defense that would be 
good against Levin, the payee, would be good 
against the plaintiffs, who are merely, perhaps, 
holders of the legal title. In that situation, o f
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course, any defense that would be good against 
Levin would be entertained.

Mr. Slade: If they had laid the proper foun-
dation. They haven’t connected, as yet, any 
proper elements.

The Court: It will be taken subject to the 
defendant showing that the present holders 
were not the owners.

Mr. Slade: And my associate suggests it is 
not in the regular order and would be preju-
dicial.

The Court (after argument) : I take it that 
is the state o f the law and I •‘will permit the 
question.

gA ' ' ; ' " •<' Exception ndted for plaintiffs.
(Question repeated.) ;

A. They were in payment o f the account, or mer-
chandise, an account which we had with Isaac Levin, 
settlements at various times.

Q. Were the original notes given for specific in-
voices? A. Not in all cases.

Q. They have been renewed for a number o f times ? 
A. Great many times.

30 Q. And the last renewal was— could you trace it 
to any particular transactions ? A. It would be almost 
impossible.

Q. Do these notes represent a balance o f an open 
account? A, In some cases.

Q. Do they at the present time represent a balance 
o f an account? A. I should say yes.

Q. Is there any question you owe any more than 
these notes on these various transactions? A. There 
is not. There is no case.40
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Q. I am speaking about the Levin transaction. A. 
This closes the transaction.

The Court: These notes are given to pay in full 
any known claims Levin might have against your 
company, down to the time these notes were given?

The Witness: Yes, sir.

Q. Now Mr. Jackson, I show you what purports to 
be an invoice made by the Eagle Pipe Supply Company 
to the Bordentown Steel and Tube Corporation, under 
date o f April 28, 1920, and ask you if you have seen 
that paper ? A. I have.

Q. Where did it come from? A, It ;<?ame from 
Isaac Levin. ■ i;;:»..

Q. W ho received ;it?- A , The Bprdentown Steel 
and Tube Corporation. , , ,,ii «

Q. Is it produced in your custody now? A, It is, 
yes, from our files.

Q. What does it represent ? A. It represents an in-
voice for—

Mr. Slade: I object to the competency of it.
The Court: It speaks for itself.

Q. I don’t want the details. A. Invoice for a pur-
chase o f a car o f tubing.

Q. There are a number o f notations on the invoice? 
A. Some are in my writing, some o f a clerk in the 
office.

Mr. Besore: I offer the invoice.
Mr. Slade: Objected to, irrelevant and in- 

. competent, the witness having already testified 
he would be unable to testify to any particular 
part o f a transaction.

10
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Said paper marked Exhibit D1 for identifi-
cation.

Q. I show you another paper which purports to be 
an invoice, dated March 8, 1920, and ask you what 
that is ? A. The same as the previous one, an invoice. 

10 Q. The same invoice, you mean? A. No, the same 
character. It is another invoice for tube material.

The Court: They are all in the same general 
class ?

Mr. Besore: I think so. W e will submit 
them to Mr. Jackson.

Q. Invoice, Eagle Pipe Supply Company, March 13, 
1920; invoice, Eagle Pipe Supply Company, Inc., 

20 crossed out, and Isaac Levin written under, to Borden- 
town Steel and Tube Company, dated July 1, 1920; 
invoice, Eagle Pipe Supply Company, Inc., to Borden- 
town Steel and Tube Corporation, dated April 28, 
1920; invoice, Isaac Levin to Bordentown Steel and. 
Tube Corporation, dated June 28, 1920; invoice, Isaac 
Levin to Bordentown Steel and Tube Company, dated 
June 14, 1920; invoice, Eagle Pipe Supply Company, 
Inc., printed, and Isaac Levin written in ink, to Bor- 

30 dentown Steel and Tube Company, dated June 5, 
1920; invoice, Eagle Pipe Supply Company, Inc., 
printed, and Isaac Levin written in pencil, to Borden-
town Steel and Tube Company, dated June 24, 1920.
I show you all these invoices and ask you what they 
are? A. They are all invoices for merchandise pur-
chased.

Q. W ho received them? A. Received by the Bor-
dentown an<̂  Tube Corporation, entered on our 
books and taken from our files.
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Mr. Resore: I offer all those invoices.
Said invoices marked Exhibits D2 to D9~in- 

clusive, respectively.

Q. Do you know whether or not the materials were 
furnished the Rordentown Steel and Tube Corporation 
at the times these invoices were received? A. It was, JO 
yes.

Q. The materials were furnished? A. The ma-
terial was.

Q. Do you know from whom these materials were 
ordered? A. From Levin.

Q. Ry whom ? A. Henry S. White, president.
Q. Do you remember the circumstances sunround-

ing the receipt o f any o f these invoices? A. Yes, sir.
Q. What were they ? ?0

Mr. Slade: Objection.
The Court: I suppose the defense, in part, is 

failure o f consideration, and if admissible at 
all, is against the plaintiffs. I suppose we have 
got to take it and rest upon the proof to show 
whether or not that is a valid defense. I sup-
pose, subject to a motion to strike out, we will 
have to take the testimony.

Mr. Slade: The circumstances under which ^  
they would be delivered, or were delivered, 
would be immaterial and irrelevant and incom-
petent.

The Court: I don’t know—
Mr. Slade: As to what occurred at the Ror-

dentown Steel and Tube Corporation wouldn’t 
be binding.

(Question repeated.) ;Y
Mr. Resore: I will reframe my question.  ̂

Strike out the question.
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Q. Can you state the transactions which resulted in 
the receipt o f these invoices, what happened?

Mr. Slade: There are two questions there. 
The Court: I suppose the witness should 

state the transaction, Mr. Besore.
Mr. Besore: I thought I would save a lot o f 

time by asking the circumstances;

Q. Do you know how you happened to get the in-
voices? A. I do.

Q. Will you tell us how?

Mr. Slade: Objection.
The Court: I think I will take it, subject to 

a motion to strike out, and deal with the testi- 
20 mony as the purposes may require.

Exception noted for plaintiffs.

A. They were brought to our office, usually by Mr. 
Levin, and then they were turned over to the general 
office for credit to his account.

Q. W ho turned them over? A. Either Mr. Levin 
or Mr. White.

Q. Was the Bordentown Steel and Tube Corpora- 
2q  tion in the habit o f keeping printed or any sort o f a 

purchase order blank?

Mr. Slade: Objection.
The Court: I suppose it is whether they did 

in this transaction. I suppose the objection is, 
“ their habit.”

Mr. Slade: Isn’t binding on us at all.
The Court: The precise question,, I think,

will not be allowed.
40

Q. Were any purchase orders written about these 
purchases? A. I can’t—
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Mr. Slade : I object to that question, the one 
right now propounded.

The Court : I will permit it.
Exception noted for plaintiffs.

A. In only rare instances.
Q. Did you know o f any instance? A. I don’t 10 

know o f  any.
Q. In the case o f other purchases, were written pur-

chase orders issued? A. They were.
Q. What sort o f a system had you for that?

Mr. Slade : Objection. 
Objection overruled.
Exception noted for plaintiffs.

A. W e had a serial number in form orders issued 
and kept there in the office and a copy sent to the per-
son from whom the material was purchased.

Q. W ho was the order signed by? A. As a rule, 
I signed them.

Q. What became o f copies? A. W e kept a copy 
in our office files. Three copies; one in the office rec-
ords, one in the receiving department and one from 
the person from whom purchased.

Q. What became o f the office copy? A. Filed in 
our office.

'Q. For what purpose? A. As a matter o f record 
o f purchases, to check invoices and prices and so forth.

Q. And why sent to the shipping room? 'A . So the 
receiving clerk could check the material.

Q. What had you to do, then, with the buying of 
materials, if anything, in the Borderitown Steel and 
Tube Corporation? A. I bought the small supplies 
used every day in otir business.

20

30
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Q. W ho bought material for use in manufacture? 
A. Henry S. White.

Q. W ho was he? A. President o f the Bordentown 
Steel and Tube Corporation.

Q. W ho had charge o f the mill ? A. During the—  
well, Henry S. White was in direct charge. W e had 
a superintendent under him. The president was in 
sole charge o f the mill.

Q. Did you have anything to do with the mill ? A. 
Nothing whatever at all.

Q. W ho was superintendent? A. During the first 
year, a man by the name o f Imhofif, and after him, 
Mr. Martin White.

Q. W ho was superintendent at the time o f the in- 
20 voices? A. Martin White.

Q. Were you present at any o f the directors’ meet-
ings, in which the question o f purchase o f materials 
by the Bordentown Steel and Tube Corporation, from 
Isaac Levin, was discussed?

Mr. Slade: Objection as leading, suggestive, 
improper and incompetent.

The Court: How is that material?
Mr. Besore: Our defense is that Henry 

White bought that material without authority.
The Court: Unless there was some action, 

it couldn’t be binding, and the fact is, I take it, 
whether or not the purchases were actually 
made, not whether or not there may have been 
some discussion.

Mr. Besore: I take it, it is absolutely essen-
tial for the board to adopt a resolution. His 
powers to purchase anything are those purely 
which the board permit him to use.

30
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The Court: Assuming, as I take it, that the 
Board o f Directors did authorize White to 
make purchases, I understand that was within 
the scope of his authority. Then, whatever the 
directors delegated to White, would be purely 
advisory, that they didn’t think he ought to buy 
ftrom A, B or C. In the absence of some offi-
cial order that he was to purchase or not pur-
chase from certain sources, he would be acting 
within the scope of his authority if he did in 
fact purchase and the corporation got the bene-
fit o f it, then the mere discussion o f directors, 
couldn’t possibly affect the vendor, unless Levin 
was there, and I don’t think it would even then 
be competent.

Mr. Besore: My point is not that we are 
resting solely on lack o f authority, but the fact 
that White knew he was not to buy from 
Levin.

Objection sustained.
Exception noted for defendant.

10

20

Q. Who were the directors when you first became 
secretary ?

Mr. Slade: Objection, immaterial, irrelevant 
and incompetent.

Objection overruled.
Exception noted for plaintiffs.

30

A. Julius Blum, Isaac Levin, H. S. White and 
Henry C. Kensing.

Q. Were you present at any meeting o f the board 
at whch Mr. Levin was present and at which the dis-
cussion occurred as to the advisability o f purchasing 
materials from Isaac Levin?
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Mr. Slade: Objection. The question is it-
self suggestive. I withdraw it.

A. I can’t answer that question yes or no, Mr. Be- 
sore, as to Mr. Levin being present.

Qt You don’t know whether Mr. Levin was pres- 
10 ent or not? A. I can’t state positively.

Q. Now, were you present at any meeting o f the 
board, at which Mr. Levin was present, at which the 
character and quality o f materials furnished by Levin 
was discussed? A. I was.

Q. When was that? A. It was in the first year o f  
our organization.

Q. You don’t know the date? A. I can’t fix the 
date definitely.

20 Q. What was the discussion upon that ?

Mr. Slade: I object to that. The witness 
testified that they organized this sometime in 
1918.

The Court: That they incorporated then.
Mr. Slade: Yes. The witness here was con-

nected with an institution prior to that time 
and he became secretary, but there is no testi- 
mony here that Mr. Levin was a director o f the 
Bordentown Steel and Tube Corporation, the 
present defendant.

The Court: I understood the witness to say 
he was and that he was present at the time that 
the witness is interrogated about.

Mr. Slade: The witness’s testimony now is 
they took up a discussion as to the character 
and quality of material purchased, but it doesn’t 
show the discussion took place subsequent to 
1918.

40
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The Court: Y ou might fix the time.
Mr. Besore: Strike out the question.

Q. Had the Bordentown Steel and Tube Corpora-
tion purchased any materials from Levin, when you 
became secretary ? A. I became secretary when the 
Bordentown Steel and Tube Corporation was organ-
ized.

Q. Were there some materials on hand? A. There 
was nothing else on hand but material purchased from 
Levin.

Q. Were you then present at any Board o f Direc-
tors’ meeting, at which the character o f materials pur-
chased by Levin—

The Court : You said “ purchased by.”

Q. From Levin, at which Levin himself was pres-
ent? A. I was.

The Court: When was it ?
The Witness: During 1918, the first year o f our 

organization.

Q. What was the discussion?

Mr. Slade: Objection. I care not what the 
discussion was. What we want is the sub-
stance, and how would that be binding upon the 
present plaintiffs?

The Court: It wouldn’t, unless Levin is in 
fact either the owner or the plaintiffs were par-
ties to a fraud. That couldn’t be binding upon 
them. The question is to get at the facts, with-
out first admitting the defense, and then deter-
mining whether it is pleaded.

Mr. Slade: This witness has testified that he

10
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could not now recall a conversation or discus-
sion when Mr. Levin was present, after 1918, 
after the organization o f this company.

The Court: No, I think not.
Objection overruled.

jq  Exception noted for plaintiffs.

By the Court:

Q. What was said, in the language used, so far as 
you can now recall such language? A. The president, 
Mr. White, objected to the material we had on hand.

Q. That is a characterization. A,. He said the ma-
terial was rotten and we couldn’t use it and gave it as 
a reason for not getting out production for our manu- 

2q  factured products. The directors were urging him to 
get out more material during war time. Our order 
book was crowded. W e were not living up to outf 
promises; and Mr. White’s reason for not being able 
to do it was the class o f material he had to work 
from ; he had no good material and he couldn’t make 
progress o f manufacture with this material.

By Mr. Besore:

30 Q. Did he say where that came from? A. It was 
taken from the Bordentown Steel and Tube Company, 
the Bordentown Steel and Tube Corporation took it 
over, and it came from Isaac Levin.

Q. What happened then, after he said he couldn’t 
make good steel tubing, what did the directors do? 
A. They told him not to buy that class o f material; to 
buy better material.

Q. In that connection, nothing was said about not 
4Q buying from Levin? A. They told him not to buy 

Isaac Levin’s material.
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Q. Now, Mr. Jackson, when did the purchases of 
material from Levin begin? A. In March, 1920, I 
think, was the first shipment received.

Q. How long did Levin continue to be a director? 
A. Levin wa.s not a director at that time.

Q. How long did he continue to be a director after 
you were elected secretary? A. From the organiza-
tion until May, 1919,-1 think.

Q. What happened to him then? A. Mr. White 
sold the stock owned by Levin to a corporation in Chi-
cago, and in that meeting, at the time o f the stock 
transfer, Mr. Levin resigned and a new director was 
elected.

Q. Was any material purchased from Levin at that 
time A. I don’t recall any from the time o f Levin’s 
resignation, until March, 1920.

Q. Was Levin there at all? A. I never saw him.
Q. Until when? A. Early in 1920, in February.
Q. Did you observe any instance as to the state o f 

feeling between Levin and White during that period ?

Mfr. Slade: Objection.
Objection sustained.

Q. Were Levin and White friendly during that 
time ?

Mr. Slade: Objection; immaterial.
Objection sustained.

Q. Was there any controversy between White and 
Levin during that period

Mr. Slade: Objection.
Objection sustained.

Q. Was there a lawsuit between them? A. There
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Mr. Slade: Objection. May I ask that the 
answer be stricken out ?

The Court: The answer may be stricken out. 
I sustain the objection.

Mr. Besore: I can prove it by the record. 
The Court: The objection is sustained.

Q. Did you pay Levin any money from the Borden- 
town Steel and Tube Corporation?

20

30

40

I object to that.
On what ground?
Immaterial, irrelevant and in-

Mr. Slade:
The Court:
Mr. Slade: 

competent.
The Court: Suppose at the time these notes 

were given, he didn’t owe them anything? 
Suppose the defendant corporation didn’t owe 
anything to Levin?

Mr. Besore: I don’t intend to show that. 
I intend to show the money was attached in 
Mr. Jackson’s hands. It is a very important 
thing to us, for we are going to show Levin 
made a settlement with White, for a certain 
amount o f money, and then afterwards volun-
tarily paid him more money which White 
claimed, in excess o f the amount.

The Court: You mean White was getting 
a commission from Levin for merchandise 
purchased ?
• Mr. B'esore: No. White sold Levin stock 
and he claimed a commission on that and the 
proceeds were deposited in escrow and that at-
tachment suit was something like $3,000 and 
settled for $2,000, and then two or three 
months after that Levin paid an additional

1
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$1,000, at the time White was buying the ma-
terials. I will withdraw the question.

Q. Was some money deposited in your hands as the 
result o f the sale of that stock o f Mr. Levin’s?

Mr. Slade: I object to that, if your Honor 
please.

The Court: It all relates. I presume, to the 
question— it goes back finally to the question 
o f whether or not Levin is the real plaintiff 
here, and assuming that he is, you are endeav-
oring to show that between White and Levin 
there was an immoral if not a criminal con-
spiracy to defraud the defendant company, but 
I can’t see how the fact there might or might 
not have been controversies and questions be-
tween Levin and White, can affect the case, 
because after all it is not the state o f mind, it 
is the acts that affect the defendant company. 
They might have hated each other and yet have 
a common purpose. Their acts are the things 
that show. I don’t think it is admissible.

Mr. Besore: I don’t want to press it. What 
we want to show is—

The Court: Obviously, there was a time
when Levin and White were not friendly and 
thereafter they became friendly and it was be-
cause they had a common purpose to defraud 
this defendant company, but I think that is to 
be shown by their acts.

The noon recess was then taken.

10

20

30

40



64

Defendant’s Witness, Vance Parker Jackson, Cross

Afternoon session.

V A N C E  PA RK ER  JACKSON, recalled for cross- 
, examination.

B y M r. Slade:

Q. Mr. Jackson, if I didn’t understand you cor-
rectly, kindly correct me, won’t you? I understand 
you to say you usually had blank orders, order blanks, 
upon which you used to give your orders for merchan-
dise? A. I did.

Q, And you also testified that in Levin’s case that 
was not done? A. I didn’t say that; no.

Q. I misunderstood you ? A. My answer will show 
I said in every instance it was not.

20 Q, But as merchandise arrived, when it came from 
Levin, your employees would check up the weights 
and the amount and the value o f it and it would be 
entered in your books? A. Yes.

Q. And every carload sent by either the Eagle Pipe 
Supply Company or Levin was, in the ordinary course 
o f events, entered in your books ? A. I did.

Q. That is correct ? A. It is.
Q. And books that you keep in your office are sub-

30 ject, are they not, to’ the inspection o f  the board of 
directors and your treasurer ? A. They are.

Q. And also the president? A. They are.
Q. Mr. White was president, Mr. H. S. White, 

senior? A. Yes.
Q. You were the secretary? A. I was.
Q. And during the time that these purchases were 

made, you were also the secretary and treasurer? A. 
No, I was not.

40 Q. When the purchase was first made there, Mr.
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Levin, from the Bordentown Steel and Tube people, 
you were the secretary? A. I was.

Q. And during the same period, you were also sec-
retary and treasurer? A. I was not.

Q. When did you become treasurer? A. On the 
day Mr. H. S. White severed his connection with the 
company.

Ql You knew the various merchandise bought? A. 
I did.

O. When the board o f directors met, the condition«v '
of the company was taken up, wasn’t it? A. It was.

Q. And the financial condition of the company? 
A. It was.

Q|. And the character of the merchandise bought 
and sold? A. It was.

Q. And in the ordinary course o f events, when you 
were at board o f directors’ meetings, the books were 
discussed in a general way, as to what merchandise 
was bought, from whom— the character of the mer-
chandise bought and the character of the merchandise 
sold to your various customers?

10

20

Mr. Besore: Objection.
(Question withdrawn.)

Q. Now, you said that there was at some time a 30 
discussion in which Mr. White or somebody was ad-
monished not to purchase any more merchandise from 
Mr. Levin? A. I did.

Q. Didn’t you say first what was said was the 
class of merchandise bought should not be purchased 
any more? A. I think I said both o f those.

Q. At that time you were a very small concern, 
were you not? A. That depends upon how you judge 
it. 0̂
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Q. Now, then, wasn’t there something said at the 
time that in view o f the character o f merchandise be-
ing then purchased, it would be better to get a higher 
grade, a higher class o f merchandise, so you could 
produce a higher class o f goods? A. It was.

Q. Now, it is nothing unusual, in your line o f busi- 
 ̂ ness, to give an order over the telephone? A. No.

Q. And orders are given over the telephone? A. 
Sometimes.

Q. Subsequently, that order is confirmed by either 
the merchandise being sent, by an invoice, or order? 
A. Yes.

Q. The last renewal o f the notes were signed by 
you as treasurer, is that correct ? A. It is.

Q. You knew at the time o f the so-called claim, 
20 there was an order given us to purchase merchandise 

from Mr. Levin? A. I did.
Q. And you renewed those notes and partly paid? 

A. I did.
Q. And signed them as treasurer of your company? 

A. I did.
Q. You also knew what was on the books, o f the 

character, sizes and dimensions o f the merchandise 
that were delivered and for which payment was given 

30 by notes executed by you for the balance? Yes or 
no, please. A. No.

Q. You were secretary? A. I was.
Q„ Also treasurer? A. I was not at the time of 

the renewals.
Q. At the time you executed these notes, you were 

treasurer? A. I was.
Q. So you were interested as financial agent as well 

as treasurer, as well as secretary? A. I was.
4Q Q. Were you a member of the board? A. No.
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Q. Are you now a member of the board o f di-
rectors? A. No, I am not.

Q1. As secretary of the company, the books were 
under your charge, were they not? A. They were.

Q. That’s correct, isn’t it? A. It is.
Q. And you from time to time prepared the finan-

cial condition o f the company for its officers and also 
prepared the other conditions o f the company for its 
officers? A. I did not. That was done by certified 
accountants.

Q. Under your supervision? A. To a certain ex-
tent, yes.

Q. Didn’t you know what were in the books? A. 
Certainly.

Q. You didn’t know those books recorded the pur-
chases o f merchandise from Isaac Levin? Yes or no, 
please. A. Yes.

R E -D IR E C T  E X A M I N A T I O N  by M r. Besore:

Q. Mr. Jackson, who checked up the materials, for 
quality, when they came in? A. H. S. White. In-
voices were O K ’d by him. I had the accounting end, 
nothing to do with material.

Q. W ho made reports to the board o f directors as 
to the condition of the company and character o f stuff 
turned in? A. The president, Mr. White.

Q. When was the character o f this merchandise 
first taken up by the board? A. Early in our organiza-
tion, the first year.

Q. When was the character o f merchandise we are 
talking about first taken up before the board o f di-
rectors? A. In the summer of 1920.

Q. How did it happen to be taken up? A. Well, »
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brought it to the attention o f the directors myself, the 
character o f material we had at that time.

Q. Why didn’t you bring it to their attention 
earlier ?

Mr. Slade: Objection. The question sug- 
10 gests the mental operation o f the witness.

The Court: Whether or not there was anv 
reason in fact why it had not been done, he 
may testify to.

A. My duties were solely in the office. I had noth-
ing to do with the receipt or quality o f material re-
ceived and I was employed by H. S. White, reported 
to him only and not to the directors.

2q  Q- What caused you to take it up with the board 
o f directors then ?

Mr. Slade: Objection.
Mr. Besore: I think that is another fact. 
The Court: He may testify to any occur-

rence or any fact; but what might have been 
the reason in his mind, I don’t think that would 
be competent.

A. The material was so bad, I didn’t think thev
30 ought to go on.

Q. How did you know that ? A. Through the com-
plaint o f our superintendent and the class o f material 
being returned by our customers. W e were getting 
complaints every hour—

Mr. Slade: I move that be stricken out.
The Court: Strike it out.

Q. When did the superintendent complain ?
40



69

Defendant’s Witness, Vance P. Jackson, Re-cross

Mr. Slade: Objection; purely hearsay.
The Court: I suppose this was all suggested 

by your cross-examination as to this witness’s 
knowledge of certain conditions and your in-
quiry as to why he didn’t bring it to the atten-
tion of his superiors.

Mr. Slade: I didn’t ask him any question on 
that. My examination was directed to the pur-
chase of the merchandise and the books.

Mr. Besore: And inspection o f material.
The Court: Your question now goes much 

farther. You are now taking up the question 
of what he did with respect to advising the de-
fendant as to the quality o f material.

Mr. Besore: I suggest the cross-examina-
tion was, he was the man to do it.

The Court: No. I think that came up 
through an inquiry as to his having signed the 
notes with the knowledge the notes were re-
newals, with the knowledge o f the conditions.

Q. Why did you sign these renewal notes?

Mr. Slade: Objection.
Objection overruled.

A. There was an apparent indebtedness. W e had 
no proof o f fraud at that time and the notes were 
coming due and we thought we had to take care of 
them; we thought we were stung for it.

RE-CROSS EXAMINATION by Mr. Slade:

Q. Mr. Jackson, you said at the time you executed 
the renewals, you had no proof o f any fraud. Is that 
correct? A. I did.
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Q. You also said that the superintendent who ex-
amined this merchandise had made complaints? A. 
I did.

Q. So that he made the complaints at the time the 
merchandise was delivered and inspected. Is that cor- 
rect? A. Yes.

Q. These notes were executed long after these com-
plaints were made by your superintendent and after he 
had inspected the merchandise? A. I did.

Q. You also said that you didn’t think you owed 
any duty to your employer to tell him of the rotten ma-
terial, as you expressed it, being delivered. Is that 
correct? A. It is not.

Q. Didn’t you say that? Maybe I misunderstood 
you. Did I understand you to say it wasn’t your duty 
to report? A. I said I only reported to the president 
at times. I made no reports to the board o f directors.

Q. At no time? A. At that time.

RE-DIRECT EXAM INATION by Mr. Besore:

Q. To whom were these complaints made by the 
superintendent? A. T o  the president, H. S. White.

Q. In your presence ? A. I heard them a number 
o f times.

RE-CROSS EXAM INATION by Mr. Slade:

Q. When did Mr. H. S. White resign? A. Twenty- 
first o f October, 1920, I think.

Q. Now, I want you to see these notes. I with-
draw that question. You just, in response to coun-
sel, said something about— may I ask the last question 

^  and answer be repeated?
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(Question and answer repeated.)

Q. The president, Mr. H. S. White, resigned in Oc-
tober, did he? A. Yes.

Q. 19-—what year? A. 1920.
Q. Will you please look at these notes and see 

whether these notes were signed by you after the res-
ignation o f Mr. H. S. White (examining counsel 
hands notes to the witness) ? A. I have already ad-
mitted that.

Q. And these notes were executed by you when the 
person who is now president of the company became 
president? A. They were.

JULIUS BLUM, sworn.

By Mr. Besore:

Q. Where do you live? A. At Ardsley-on-the- 
Hudson, New York.

Q. You are connected with the Bordentown Steel 
and Tube Corporation? A. I am.

Q1. In what capacity? A. I am a stockholder and 
one of the directors.

Q. How long have you been a director ? A. I have 
been a director in the present Bordentown Steel and 
Tube Corporation and in its predecessor, the Key-
stone, ever since the company existed.

Q. How many stockholders are there in that cor-
poration ?

Mr. Slade: Objection, immaterial, irrele-
vant and incompetent.

Objection overruled.
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Mr. Besore: Never mind, if he doesn’t know.

Q. Who are the other directors? A. Mr. A. D. 
Dorman, Mr. A1 Roesch, of Chicago, Mr. Fred Beagle, 
of Beaver Falls, Pennsylvania, Mr. Harry E. White, 
of Chicago, and myself.

IQ Q. Have you been in touch with the business af-
fairs of this company? A. Tolerably so.

Q. When did you discover that these materials rep-
resented by the invoices identified here had been pur-
chased by the company?

Mr. Slade: I object. Immaterial and irrele-
vant, as to how he found out, what he ascer-
tained.

Objection overruled.
20

A. I found it out during August and September, 
1920.

Q. Prior to that time, had you known that pur-
chases had been made from Isaac Levin by the Bor- 
dentown Steel and Tube Corporation?

Mr. Slade: I object to that, if your Honor 
please.

Objection overruled.

A. How long? There were purchases made, yes.
Q. When did you first learn these purchases had 

been made? A. Purchases at issue in this action, I 
learned of in August, 1920.

Q. Had you known purchases were being made 
when they were being made ? A. I learned it then for 
the first time.

Ql You had your knowledge at the times the in- 
voices were coming in? A. I did not.

Q. Did you make an investigation after you found 
out these materials were purchased? A. I did.
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Q. As a result o f that investigation, did you have 
any conference with Isaac Levin? A. I did.

Q. Where did you have that conference? A. I had 
several conferences with him. The one that I re-
member, where these matters were discussed, was at 
his house, in Mount Vernon, New York. That was 
several days prior to October 21, 1920, the date of the ^ 
resignation of Mr. H. S. White, on a Sunday evening.

Q. What happened? A. I went to Levin’s house, 
at Mount Vernon.

Mr. Slade: In order to preserve the record,
I make an objection to what conference he had, 
that would not be binding upon either one of 
these plaintiffs, and it would be immaterial, 
irrelevant and incompetent, and would be a ?0 
statement by Isaac Levin when presumably 
Isaac Levin had parted with the title to all o f 
these notes.

The Court: In view o f the defense proposed,
I will admit it.

Exception noted for plaintiffs.

A. I met Mr. Levin, by appointment over the tele-
phone, at his house in Mount Vernon, and my wife 
was with me, and Mr. Levin and I went outside ; we 30 
walked outside in the garden, and I told him of sus-
picions I had with his dealings with H. S. White, that 
they were improper. I asked him whether he had 
paid him any money and he absolutely denied that he 
had done so. I had pretty definite suspicions then—

The Court: Just tell what took place.

Mr. Slade: I ask that be stricken out.
The Court: That may be stricken out. 40
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The Witness : I pressed him for an answer—

Mr. Slade: I ask that be stricken out.

The Court: Don’t give your conclusions■ but tell 
what was said.

The Witness: I asked Levin whether he had paid 
■ H. S. White any rnoneys, but he denied it. I asked 

him repeatedly and told him that I thought the deal-
ings were very suspicious and he denied that again, 
and— pardon me, Mr. Katzenbach, may I ask that you 
don’t interrupt me?

Mr. Katzenbach: Go right ahead.
The Witness: I asked him point-blank whether

he had bribed H. S. White, and he denied it. I asked 
him whether he had paid him any moneys whatsoever 

20 and he denied that. I was most insistent. He gave 
me his word o f honor he had not paid any money to
H. S. White. That is about all that happened.

Q. All at that conference? A. That is practically 
all.

Q. When did H. S. White resign? A. Several 
days later. Pardon me for answering the last questidn 
again. I told H. S. White, I told Isaac Levin that the 
board o f directors were going to hold a meeting in a 

30 few days and I asked him to please tell me the truth 
about it. I said it was most important for us to know 
what to do and he absolutely denied paying any 
money.

Q. How did H. S. White happen to resign?

Mr. Slade: Objection, irrelevant, immate-
rial and incompetent.

The Court: Unless you bring it home to 
the knowledge o f the plaintiffs, how is it ma-
terial ?

40
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Mr. Besore: You mean the plaintiffs in
this case?

The Court: Yes.
Mr. Besore: I take it, in proving this fraud, 

we don’t have to prove everything happened in
Mr. Levin’s presence. in

The Court: It must be related somehow to 
the subject-matter o f the suit, the mere fact 
that White resigned.

Mr. Besore: I am trying to prove why he 
resigned, that’s all.

The Court : He may have resigned because 
of charges the board o f directors made against 
him. Unless it is shown Levin knew of it and 
didn’t deny it, or he had some part in it, that 
can’t possibly be competent.

Mr. Besore: If we don’t show a connection, 
none of our testimony will ever get to the 
jury.

The Court: That is true. The fact that he 
resigned, if it is related to the subject-matter 
o f the suit, then, o f course, it might be compe-
tent, otherwise not.

Q. What investigation had you made, prior to your 
conference with Isaac Levin, with reference to this 
material?

Mr. Slade: I object to that.
The Court: That can’t be telling any more 

than his conclusions.
Mr. Besore: I am asking what he did.

Q. I want to know what you did, not what you 
thought. What did you do? A. I visited the mill, I 
looked at the material then on the floor of the mill and
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in process o f manufacture. I found the most inferior 
class—

Mr. Slade: Objection to his opinion.
The Court: No, just what you did.'

IQ The Witness: I questioned the superintendent, Mar-
tin White, why he—

Mr. Slade: Objection.

The Court: Don’t tell what he said, but your in-
quiry was directed to why he used this material?

The Witness: I said, what is—

Mr. Slade: Objection to what you said.

The Witness: I don’t quite understand how to an-
20 swer the question.

The Court: Tell what you did.
The Witness: I went to the floor o f the mill, looked 

at the material which was there, made inquiries as to 
what was being done with the material there. Mv in-
quiries were—

Mr. Slade: Objection.

The Witness: With Martin White.
30 The Court: Don’t tell your conversations with him.

The Witness: I found that Martin White was 
supervising the manufacture o f steel tubing from 
very short ends, from tubing badly-pitted, badly rusted, 
from tubing evidently cut out from old steam boilers, 
showing the marks o f fire, o f water sediment such as 
you find in old boiler tubes and such similar.

Q. Did you ask H. S. White anything about it ? A. 
Not—

40
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Mr. Slade: Answer that yes or no, please.
The Court: Did you or didn’t you?

A. Not on the floor o f the mill but right after that. 
H. S. White was not present. He was laid up after 
that with a sore foot and I visited him at his boarding 
house at B'ordentown, New Jersey.

Q. Did you acquaint him with the result o f your in-
vestigation? A. I did.

Q. Did you ask him—

Mr. Slade: Objection.
The Court: I suppose if there was a con-

spiracy between Levin and White, it would be 
competent.

Mr. Slade: The conspiracy must be estab-
lished by independent evidence o f the con-
spiracy itself first, as a preliminary fact, be-
fore they can proceed to show the result o f 
that conspiracy.

The Court: Perhaps a conspiracy is shown 
to exist only by what the parties said and did.

Mr. Slade: He is now getting down to give 
us a conversation between him and White.

The Court: I think I shall permit the testi-
mony. This conversation took place before 
White severed his relationship.

Mr. Slade: And after the conspiracy had 
been formed, after they gave us the notes.
' The Court: I think I shall permit this tes-

timony.
Exception noted for plaintiffs.

A. I asked H. S. White point-blank whether he had 
received any money from Levin. I told him what 
I found on the floor of the mill, that the material was
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o f the most inferior quality, that he himself had stated 
at many times that material o f this class was improper 
material for the manufacture o f our tubing. I asked 
him to explain how that happened, how we happened 
to have this material on hand and his answer was that 

JQ was the best he could get. I asked him why he had 
purchased this material from Levin and in such large 
quantities, knowing, as I told him before, on various 
occasions, knowing the policy o f the company to man-
ufacture tubing only from first-class material, the 
policy which he himself had insisted upon from the 
very inception of the company.

The Court: Is this what you told him?
The Witness: Yes. In fact, he had only accepted 

employment from the company, in 1917 or 1918, when 
Levin was to furnish all the raw material which the 
Bordentown Company, then called the Keystone, was 
to be furnished by Levin, and H. S. White insisted 
then this contract should be surrendered, as otherwise 
he would not accept employment as president and gen-
eral manager. This agreement was then surrendered 
at his request, when the new corporation was formed, 
and the discussion was—

30 Mr. Slade : Objection.

The Court: This is the conversation you had with 
H. S. White?

The Witness: W e had a long conversation. I re-
minded him o f the condition that he himself had in-
sisted on having first-class material only ; that he had 
always explained thé lack o f production o f material 
by reason of having this inferior material on his 
hands. That was his alibi for not raising production 

40 o f the mill. I asked him to explain why and he did 
not give me an explanation. I asked him right out
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in unmistakable language, I accused him of having 
accepted a bribe, that a man of his experience in th<. 
steel business, being a member of the standardization 
committee of the automotive industry, a man con-
nected with the National Tube Company, part of the 
United States Steel Corporation, that he should buy 
material o f  this nature for the Bordentown Steel and ^ 
Tube Corporation. He wouldn’t say much in reply.
He didn’t say much. He shook his shoulders and said 
it was the best he could get and he. didn’t give me the 
explanation.

Q. Was this before or after the conference with 
Levin, as to which you have just testified? A. That 
was before the conference with Levin.

Q. How long after that was the conference with 
Levin? A. Several weeks, perhaps five weeks.

Q. And how long after the conference with Levin 
did H: S. White resign? A. After the conference at 
Mount Vernon, Levin—

The Court: White.
The Witness: White resigned, at a directors’ meet-

ing, October 21r  1920.

Q. How long after that conference with Levin ?
A. Only a short time, before, !  think,'either Sunday 30 
before, or a holiday’

Qf. Did you have any further conference with Levin 
in relation to this material? A. I did. 
r Q. When was the next?1 A. There were several 
conferences. The next one of importance I remember 
was in February o f 1921, at the McAlpin Hotel, New 
York City.

Q. W ho was present there? A. Mr.' H. E. White 
and mvself, together with Mr. Levin. Ô
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Q. Was Harry White connected with the Borden- 
town Steel and Tube Corporation then? A. He was 
then new president o f the Bordentown Steel and Tube 
Corporation, after the resignation o f Henry S. White.

Q1. What was said at that conference ? A. At that 
conference, Levin was again questioned.

Q. Give the substance o f the conversation, if you 
remember it. A. I again told Levin that I had defi-
nite reasons to suspect he had paid White money and 
Levin first denied it. I told him that I had definite in-
formation that he had and finally, I might say, for 
bluff—

Mr. Slade: Objection.

The Court: Just tell what was said.
20 The Witness: I told him that I had definite in-

formation and finally Levin did admit he had paid 
money to White. I said, “ How much?”  He said, 
“ $1,200.”  I said, “ Why didn’t you tell me before?” 
He said he didn’t want to say it while the man was in 
his employ, he didn’t want to hurt him. I said, “ Le-
vin, you have been identified with this company be-
fore, you were one o f the men who formed the com-
pany with me, an officer, stockholder and director with 

’ 0 rne. I don’t think you have treated me fairly.”  Well, 
he didn’t want to say it while White was in our em-
ploy. I said, “ What did you pay him for?” He said 
that White had sold the stock in the Bordentown Steel 
and Tube Corporation and I had sold Isaac Levin’s 
stock for him to this group o f Chicago people, and he 
had given White $500 in May, 1919, a few days, or at 
the time this stock sale was made, and that White con-
strued this voluntary payment on his part as a part 

40 payment o f a five per cent commission on the stock o f 
this company for which Levin got something like
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sixty-two or four thousand dollars and that he had at-
tached the money on deposit in the Bordentown Steel 
and Tube Corporation for Levin, in Burlington 
County, and had brought a suit against him for the 
stock— a suit against him for this commission of 
$3,000; that he defended that suit and denied he had 
made any agreement with White, that he had merely 
given him this $500 as a voluntary gift and that he 
had settled with H. S. White through a legal agree-
ment, whereby, in addition to the $500, he had paid 
$1,500 additional, making in all $2,000, whereas 
White demanded $3,000, and that when he started 
again— correct that, please— when he started to do 
business again with H. S. White, in February, 1920, 
or March, 1920, that H. S. White insisted that this

?Q
thousand dollars he had taken off be paid to him and 
he said he did pay him that thousand dollars or twelve 
hundred dollars. I pressed him some more and told 
him I had information that he had made other pay-
ments and Levin finally admitted he had paid him 
more, perhaps $4,000. I said, “ What was it for?”
He said, “ H. S. White was instrumental in getting for 
me a government contract for some material and I 
made a profit o f $10,000 on that transaction, so I 
paid him about $4,000 for his share of the profit on ^0 
the transaction.”  I said, “ Is that so? Would you 
be willing to show it to me?” He, no, he wouldn’t.
I pressed him to give me some details. I said, “ I 
don’t want to take your word for it. You told me 
an untruth when you were with me in November, 
in Mount Vernon. How shall I believe you this 
time?” He said there was nothing to show. I said. 
“ You mean to say you make a transaction involving 
$10,000 and you are a business man?” He said that
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was a personal transaction, that was a vest pocket 
transaction. I got no further with him.

Q. When did you have your next conversation ? A. 
The next conversation took place on March 15, 1921.

Q. Where was that? A. At the office o f Isaac Le-
vin, or the Pipe Supply Company.

■ Q. What occurred there? A. Preceding to this 
conversation, the Bordentown Steel and Tube Corpor-
ation, after this conversation with Levin at the Mc- 
Alpin Hotel, communicated with attorneys and it was 
decided—

Mr. Slade: Objection.
Objection sustained.

The Witness: We stopped payment on the notes. 
20 This again led to several conferences with Levin and 

Levin finally agreed—

Mr. Slade: Objection.

The Court: Tell what was said.
The Witness: Levin told me I was all wrong, that 

there was nothing improper with his relations with 
White. I told him that it looked suspicious to me and 
that it was an old story that a man who gave money 

30 for something and couldn’t justify payment would say 
something else. Levin told me I was all wrong. I 
said, “ Levin, I will be the very first one to shake 
you by the hand and apologize to you, but you have to 
show me.”  He said, “ All right, come to my office 
and I will show you the whole thing.” I said I would 
like to wait until Harry White came on from Chi-
cago. Harry White came on from Chicago and he 
and I, on March 15, 1921, went to Levin’s office and 

40 Levin there at this conference, Levin showed me orig-
inal checks, cancelled vouchers returned from his two
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banks, on several payments. He permitted me to take 
pencil notes of these checks, he also permitted me to 
take notes of the materials he had bought against 
these sales he had made to us, and he admitted— he 
went over practically the same ground as testified to 
before at the McAlpin. I again insisted upon being 
shown this vest pocket transaction, in fact, I was more 
insistent at that conference than the first one—

Mr. Slade: Objection. Strike it out.
The Court: Tell what was said.

The Witness: I asked him to show me this data of 
this government deal, also show me his transaction 
with H. S. White, how he settled this commission 
lawsuit he had, show me the cancelled checks. -  He 
said he couldn’t find them. All he could find werfe 
four checks and these checks he showed me. There 
was one check for $500, drawn to bearer. If you will 
permit me to look at the statement—

The Court: Is that the memoranda you made at 
the time?

The Witness: This is the memorandum. There 
was a check dated June 29, 1920, for $500, made to 
bearer and cashed through the Mechanics National 
Bank at Trenton, the check being drawn on the Irving 
National o f New York, signed by Isaac Levin per-
sonally. There was a check o f July 3, 1920, for $500, 
on the Irving National, signed by Isaac Levin, to the 
order of bearer, cashed through Brock’s garage at 
Trenton. There was a check of November 5, 1920, 
for $200, drawn on the Columbia Bank, New York, 
to the order of H. S. White, endorsed by P. Slater, at 
the First National Bank in Beaver. Another check 
o f November 26, 1920, drawn on the Columbia Bank,

10
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to the order o f H. S. White, for $100, endorsed by. 
Alice L. White.

O. The two first checks you refer to, did they bear 
any endorsement? A. Yes, they were cashed and en-
dorsed by H. S. White.

Q. Do you know who Alice White is? A. I un- 
10 derstand Mr. H. S. White’s wife.

Q. What else happened at this conference? A. 
I questioned Levin about the other payments and he 
said he couldn’t find his vouchers, but he admitted—

Mr. Slade: Objection.

The Court: Tell what he said.
The Witness: He said he could not find his vouch-

ers, but he said there was a possibility o f $4,000 more 
• — no, not $4,000 more, $4,000 in all, that he paid

H. S. White, partly for that commission which he 
had— for which he had settled but for which he 
hadn’t paid in full and partly for that commission on 
the so-called government deal. I told him also at that 
conference that the price at which that material was 
sold was exorbitant, was unjustifiable, and he said I 
was very much mistaken. W e accused him, we had 
accused him o f shipping scrap iron and that he had 

^  bought the material from parties in the Pittsburgh 
district, and he produced and showed me what seemed 
to be invoices for the material which he had bought 
and sold to us. He permitted me to take copies or 
notes from them and I did.

Q. Are those the notes you took ( indicating) ? A. 
Those are the original notes I took on March 15, 
1920. *

Q. Refreshing your memory, what did the invoices 
show? A. He had purchased one car from Foster
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Songer, Pittsburgh, at $70 and at $80, 2,000 pounds, 
and that also on that same car a lot o f 29,500 pounds 
o f 3 1/ 4-inch tubing, for which there was no charge.

Q. Do you know at what price that material was 
sold at Bordentown? A. $125. He showed me an-
other invoice from Foster Songer in which it appears 
50,200 pounds were purchased at $60 and 10,200 at 
$80.

Q. At $80 per what? A. I don’t know whether 
2,000 or 2,240 per net ton; it didn’t say so.

Q. Do you know at what price it was sold at Bor-
dentown? A. $125 per 2,000 pounds. He showed 
me another invoice from Foster Songer for 50,200 
pounds at $80 per 2,000 pounds.

Q. At what price was that sold? A. At $150 or 
$155, $155, either $150 or $155 per 2,000 pounds. 
He showed me another invoice from the Peerless 
Iron Pipe Exchange, dated June 5, 1920, for 56,500 
pounds at $80 per 2,000 pounds.

Q. At what price was that sold at Bordentown ? 
A. That was sold at $125 per 2,000 pounds. I asked 
him whether or not that was his son and he said yes. 
The owner of the Peerless is Levin’s son. He showed 
me another invoice from Foster Songer, 47,000 
pounds at $70 per 2,000 pounds.

Q. At what price was that sold at Bordentown ? A. 
$125. He showed me an invoice from the Republic 
Iron Company for 38,935 pounds at three cents per 
pound or $60 per ton.

Q. Do you know at what price? A. $125 per ton. 
He showed me an invoice from Foster Songer for 
32,600 at $50, 39,700 at $90. Whether it was net ton 
I don’t know.

Q. At what price was that sold? A. $125 per 
ton. He showed me another invoice for 63,400
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pounds at $117.50; net or gross ton I do not know. 
Sold at Bordentown at $150 or $155 per ton. He 
showed me an invoice from the Fuller Steel and Iron 
Company for 72,300 pounds at $63 per gross ton.

Q. Do you know at what price that was sold? A. 
That is $57 per net ton. It was sold at $125 per 
net ton at Bordentown. He showed me two more 
invoices from the Fuller Iron and Steel Company, 
but I don’t believe they are o f interest in this case.

Mr. Slade: Don’t let the witness pass upon 
that.

The Witness: These are not invoices billed to Bor-
dentown.

20 Q- Did you know what these invoices were? A. 
Yes.

Q. Did the Bordentown Steel and Tube Corpora-
tion ever get them? A. They might have gotten the 
invoices; that I don’t know. I was not there when it 
was received, but the material arrived at the siding, 
it was all o f such inferior value—

Mr. Slade: Just a moment.
The Witness: It was chopped up material that was 

only fit for remolding.
The Court: It was rejected?
The Witness: It was rejected. Those three cars 

were shipped at about the same time as the other car 
I just mentioned from the Fuller Steel and Iron Com-
pany.

Q. Now, Mr. Blum, was that all that happened at 
that time? A. A  great deal happened there.

Q. When did you discuss this matter, with Levin 
again ? A. There were many discussions with Levin. 
I used to meet him quite often.

40
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Q, Did he at any time tell you anything further 
about this situation? A. .Yes. I saw him often and 
we always talked about the same subject. Levin had 
begun these suits which are now pending, shortly after 
this conversation. I told him—

Mr. Slade : I ask that be stricken out as a |q  
conclusion o f the witness.

The Court: He said Levin started these 
suits. I suppose that is the objection. That 
may be stricken out.

Q. You had a talk with Levin in Jersey City, did 
you not? A. That was at the time of the purchase 
o f the Peerless Iron Pipe Exchange.

Q. You had a talk with him there? A. Yes.
Q. How long ago was that? A. In January or 

February of 1922.
Q. That was during the trial o f a. case that involved 

this question? A, Yes, sir.

Mr. Slade: Task that be stricken out.
The Court: Yes, that may be stricken out.

Q. Well, it was during the trial o f a case?, A.
It was after the trial o f the case, after the question 
had been submitted to the jury. 30

Q. What did you say to him? A ..I  told him that 
this action which had just been tried ought to show 
him how the matters stood and he agreed with me.

The Court: Don’t characterize.
The Witness: He said it ought to be settled and I 

agreed with him and I told him why did he nót còme 
out and tell the truth in the matter, and he said, 
“ You know as well as I do that H. S. White is a ^  
grafter and that he shook me down every time I came
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down to Bordentown.”  I reminded him then o f a con-
versation which we had in December, 1921, where 
he had said the same thing. Levin had made an offer 
o f settlement—

Mr. Slade: I object to that.

10 The Witness: Mr. Levin had purchased from the 
Government a large quantity of Government material, 
surplus material, and he wanted to sell the Borden-
town Steel and Tube Corporation a certain quantity 
o f  this material at a certain figure, figuring that the 
Bordentown Steel and Tube Corporation ought to buy 
this material at this low figure at which he offered 
it and that these cases then could be dropped and he 
could get his money in that very way. He admitted

20 to me then—
Mr. Slade: Just a moment.
The Witness: W e walked to the Pennsylvania sta-

tion together, or coming up to the Pennsylvania sta-
tion, walked over from the elevated and Levin was 
making a train, and during this conversation again he 
admitted to me—

Mr. Slade: Just a minute.
The Witness: He told me— excuse me.

30 The Court: Tell what he said.
The Witness: He told me that H. S. White had 

shook him down and that he had to pay him money 
to sell him goods, every time he came to Bordentown 
and made a settlement, that he got paid for the mer-
chandise furnished, he had to give H. S. White a 
rake off.

40

Q. Mr. Blum, did you see any o f the material fur-
nished by the man, down at the Bordentown Steel and 
Tube Corporation? A. I did.
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Q. Do you know anything about material o f this 
character? A. I know more about finished material, 
which is my line o f business, but I have had quite a 
bit o f experience with raw material.

Q. How long have you been connected with this 
mill? A. 1916.

Q. And you have been there on occasions? A. ^  
Quite often.

Q. Do you know anything about the process of 
manufacture? A. I do.

Q. Have you ever bought any o f this material?
A. I do not think so.

Q. Do you know what sort o f material this was?
A. Pitted.

Q. What do vou mean by that? A. Pockmarked, 
badly rusted, full o f water stains, in short lengths, 
rusty, bent.

Q. What was this material? A. Junk.
Q. I don’t mean that. Iron or steel? A. No, it 

was steel tubing.
Q. What sort o f material were you buying or us-

ing? A. The Bordentown Company makes seamless 
steel tubing, which is a high class, I might say the 
highest class o f tubing made. Take a gas pipe, it is 
made round, but a seamless tubing is seamless pro- 0̂ 
duct. It is heated and revolved, thereby becoming 
hollow. The Bordentown Steel and Tube Corpora-
tion does not make what I have just described. Their 
operations begin at this point. In other words, the 
Bordentown Steel and Tube Corporation purchases a 
tube, a seamless tube o f steel which has already been 
made into a tube o f more or less rough nature. This 
tube is brought into the mill and a point is ham-
mered On to that tube, then it is put into an anneal- 
ing furnace, a large oven furnace, by oil, and heat
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treated to about twelve to fourteen hundred degrees 
Fahrenheit, which makes it soft and pliable. Then it 
is put through an acid bath and put through another 
bath and then drawn on a draw bench. A  draw 
bench is a traveling chain with a head and in this 
head is an outer die. The outer die gives the tubing 
its outside dimension. The tubing is stuck through 
this outer die and an inner die is shoved from the 
rear, so that the rear die is between the outer die and 
the inner diameter o f this tube. Now, as this chain 
is very strong and as that pull is very great, the tube 
has to follow that traveling chain and is pulled 
through this die. This elongates the tube, makes the 
wall tougher and the diameter smaller. In order to 
reduce a larger tube, this process has to be gone 

^  through two, three, four, perhaps eight times, if you • 
want to make an even, small tube.

Q. What were these materials you saw there? 
What were they? A. Steel tubes as I have described 
them before.

Q. And what was their character ?

Mr. Slade: Objection. It is already gone 
over.

30 Q. How long had you known Mr. Isaac Levin? 
A. 1915.

Q. Were you connected with him originally in the 
Bordentown venture? A. He and I formed it to-
gether. Levin had a great deal o f seamless steel 
tubing. In fact, Levin wanted to start a mill o f his 
own in Pennsylvania.

Mr. Slade: Objection, immaterial.

40 The Witness: He and I formed a corporation
together.
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Q. What was his function in the corporation? A. 
President of the company.

Q. Did he have any dealings with it? A. He had 
a contract with the corporation, whereby—

Mr. Slade: Objection.

Q. What were you? A. Treasurer and selling the 19 
finished material.

Q. What did he do? A. Sold all the raw material 
which the company purchased.

Q. He sold it to whom ? A. Sold all that supplied 
to the Bordentown corporation.

Q. When did you get H. S. White to come down?
A. In December, 1917.

Q. How did you happen to get him? A. H. S. 
White was well known to me, I might say a man 20 
nationally known in the tube industry.

Q. W hy did you have H. S. White come down 
there to take charge o f the mill ? What was the ob-
ject? A. The company was then called the Keystone 
Company and we were looking for a reorganization 
and proper management o f the company. I spoke to 
Henry S. White, who sold us material, and through 
this conversation I found that he might be willing 
to accept employment and he agreed to come to the 30 
mill and make an inspection of the plant.

Q. Then you did get him ? A. W e did. He signed 
a contract o f employment in December o f 1917.

Q. At that time was there any material at the mill?
A. Yes, sir; a great deal.

Q. W ho furnished it? A. Isaac Levin, the Eagle 
Pipe Supply.

Q. Was the question o f that material discussed at 
that time between the directors, including Levin? A. 40 
Yes, sir.
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Q. Was that discussed with H. S. White? A. It 
was.

Q. Was any conclusion come to as to what should 
be done with it? A. Yes, sir.

Q. Well, what happened?

10 Mr. Slade: Objection, immaterial, irrele-
vant, incompetent and not binding on this 
plaintiff and remote.

The Court: I don’t suppose what happened 
prior to the time this alleged conspiracy to de-
fraud took place would be material. I f Levin 
was present, what was said may be told.

A. He certainly was. Levin and White and my-
self went down in Levin’s car. W e took H. S. White2o4 down to make an inspection and he did make the in-
spection o f the plant in the presence o f  Levin and 
myself and he expressed himself very well satisfied 
but with the exception o f the raw material. He raised 
the point that material o f that nature was unfit and 
you never could make seamless tubing from such raw 
material. As I testified before, he insisted this con-
tract which Levin held for furnishing tubing exclu-
sively should be abrogated, and incidentally he held 
I should abrogate the contract I held, in other words, 
he should be given a free hand in managing the a f-
fairs o f the company. W e considered ourselves, in 
our talk with Levin, a possibility o f H. S. White 
coming with us. W e thought it would be very desir-
able to have him with us and Levin and I were most 
anxious to have him. As I said before, H. S. White 
was a well-known figure in the steel tube world and 
it would give us a good deal o f  prestige to have him.

40 Q. After the corporation was formed, was the 
method o f purchase discussed A. Yes. The ques-

H U B
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tion o f raw material, there was a great deal of tub-
ing at the mill.

Q. Was anything said about Levin’s material? A. 
Yes, sir.

Q. What? A. It was always H. S. White’s ex-
cuse, at meetings, or directors’ meetings or informal 
meetings, to criticize the material he was compelled 
to work with, which the new company had taken from 
the old company, all the material, and he said he 
could not get production from that sort o f material.

Q. Did the directors say anything? A. They said, 
cut it out, buy first-class material only.

Q. In the latter part o f 1919, was there any dis-
cussion as to purchases from Levin? A. Yes, sir.

Q. What was said then?

Mr. Slade: Objection, unless Levin was
present.

The Court: Was Mr. Levin present?
The Witness: No, sir.

Q. Was there any discussion prior to that time, 
when Levin was present, other than you have testi-
fied to? A. Yes, sir. At all meetings, as soon as 
official matters were disposed o f, the talk would be 
about production and always when the subject o f pro-
duction came up the question o f raw material was 
brought up by Mr. White.

'  CROSS-EXAMINATION by Mr. Slade:

Q. Mr. Blum, I think the last answer you made was 
that at all meetings, the talk finally drifted to the 
matter of the character o f the merchandise. Is that 
correct ? A. Correct.
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Q. Well, now, when Mr. White came to inspect 
that mill, the Bordentown property, with a view to 
entering into your employment, you said that he in-
sisted that your contract and the contract o f Mr. 
Levin should be abrogated? A. Correct.

Q. He hadn’t at that time criticized any o f your 
‘ actions? Yes or no, please. A. I don’t know what 

that question means.

The Court: He says he doesn’t understand.
(Question repeated.)

Q. Did not criticize your conduct in any way what-
soever? A. What do you mean by conduct?

Q. Just a moment. You understood your coun-
sel’s questions. What is there about that question 

■ that you do not understand? A. My conduct may 
mean anything.

Q. I mean with reference to your business associa-
tions. A. No, sir; he never criticized that.

Q. Still, he insisted your contract should be abro-
gated ? A. Correct.

Q. He also insisted Levin’s contract should also 
be abrogated so that he should take full charge of the 
plant? A. Correct. He wanted to form a different 

30 sales policy.
Q. Just a moment, Mr. Blum. How long had you 

and Levin been in business prior to the time you had 
any discussion with White? A. Never.

Q. Didn’t you and he form the Keystone? A. W e 
were shareholders.

Q. Did you and he form that? A. Correct.
Q. You had discussed that with Mr. Levin prior to 

the time the Keystone was formed? A. Certainly.
40 Q. Prior to the time the Bordentown was formed 

and prior to the time the Keystone was formed, you
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were to do the selling, you were to sell the merchan-
dise of the company and he was to sell the raw ma-
terial to thè Keystone? A. After the company was 
formed.

Q. For how long a period did Mr: Levin sell to 
the Keystone, prior to the time the Bordentown was 
formed? A. 1916, toward the end of 1916, the Key- ^0 
stone was formed and Levin furnished material to 
that company even before it was legally formed, be-
fore it had purchased its property. He had a great 
deal o f material; he didn’t know where to store it.

Q. Please confine yourself to my question. I will 
repeat my question. For how long a period prior to 
the time that the Bordentown concern was formed did 
he furnish merchandise, raw material, to the Keystone 
Company, under the contract which then existed be- 
tween him and the Keystone? A. From December,
1916, until 1918.

Q. For a period o f about two years? A. Not 
quite.

Q. And you were the selling agent o f that com-
pany ? A. Correct.

Q. What was that company's business ? A. Manu-
facturing seamelss steel tubing.

Q. And from the material Levin then furnished 30 
under his contract, your company, then known as the 
Keystone, was making these seamless tubes and selling 
them ? A. Correct.

Q. When you made up your mind to form the Bor-
dentown, the Keystone had some merchandise then 
on hand ? A. Yes, sir.

Q. Raw material? A. Yes, sir.
Q. Not manufactured? A. Yes, sir.
Q. And that is the material that subsequently came *0 

into the hands o f the Bordentown? A. Correct.
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Q. And which Mr. H. S. White criticized? A. 
Correct.

Q. When he was about to enter into the Borden- 
town ? A. Correct.

Q. Now, up to that period when Mr. White criti-
cized the character and quality o f the material which 

 ̂ the Keystone was to deliver to the Bordentown and 
when he was to enter into the employment, you had 
been selling manufactured merchandise from material 
supplied by Mr. Levin? A. I sold material for the 
Keystone Company which was manufactured out o f 
material supplied by Levin.

Q. You knew the character of the merchandise that 
remained in the hands o f the Keystone prior to the 
time the Bordentown was formed? A. Yes, sir.

Q. And you and Mr. Levin, when you were about 
to organize, or the Keystone officers, were to trans-
fer that as part of the Keystone property to the Bor-
dentown? A. It wasn’t worded just like that. In 
fact, we turned over the assets. It was included.

Q. How long prior to the time Mr. White came to 
work for you were you working under the Borden-
town? A. None at all.

Q. Mr. White was the first president? A. Yes, 
30 sir.

Q. And he was to take charge of the properties 
then and the properties which were transferred from 
the Keystone, the merchandise? A. Probably, yes.

Q. Don’t you know? A. I don’t quite get your 
question but I suppose the answer is yes.

Q. Don’t suppose. A. The answer is yes.
Q. Now, after the Bordentown was formed, how 

many meetings did you have the first year, board o f 
40 directors’ meetings? A. I cannot tell.
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Q. Give me your best judgment. A. I cannot tell, 
because I do not know. W e had a great many meet-
ings, whether formal directors’ meetings spread on 
the minutes o f  the company or whether they were 
meetings, I cannot tell, I cannot answer.

Q. Mr. Blum, you were interested in the Bórden-
te wn? A. Very much so.

Q. How much stock? A. Seventy-five thousand 
out of a total issue o f two hundred thousand. I have 
thirty per cent of the capital stock.

Q. You are a member o f the board? A. Always 
have been.

Q. I assume your by-laws provide when the meet-
ings shall be had ? A. Correct.

Q. You have given us a great deal o f information 
as to details o f conversations. How many meetings 
did you have the first year? A. I am sorry I cannot 
tell you.

Q. Please give us how many meetings you had in 
the year 1919? A. I am sorry I cannot tell you.

Q. At how many meetings o f  the board did you 
discuss Isaac Levin the first year? A. Discuss Isaac 
Levin? He was a director himself.

Q. When did he cease to be a director? A. May 
23, 1919.

Q. Up to that period, you said you had discussed 
the purchase of merchandise from Isaac Levin? A. 
W e had discussed the character o f merchandise, the 
merchandise purchased from Isaac Levin.

Q. How much merchandise did he sell to the Bór-
dente wn from the time Mr. White became president? 
A. Quite a good bit, in the early days o f 1918, when 
the Keystone turned over its assets to the Bordentown 
corporation, there was quite a quantity o f material 
which had just then arrived from Levin, and Levin
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made this material an exception from the general as-
sets o f the company and insisted this material should 
not be included in the general list o f assets but it 
should be held separately.

Q. Now, I didn’t ask you that. I am asking you 
how much merchandise did Mr. Levin sell to the Bor- 

^  dentown people during the period he was a member 
o f the board o f directors and while Mr. White was 
president? A. I don’t know the amount.

Q. Give us your best judgment. A. I am afraid 
I can’t.

Q. Can’t you give us some impression? A. Try. 
Perhaps $20,000 worth.

Q. And he sold the company $20,000 worth o f 
merchandise, notwithstanding the fact Mr. White said 

20 he would not use that character o f  merchandise. Is 
that correct? Yes or no. A. Yes and no.

Q. How much merchandise did he sell to the Bor- 
dentown people during the year 1918 and after he 
ceased to be a member o f the Board o f Directors? 
A. After Levin ceased to be a member o f the Board 
o f Directors in 1919, he sold none until February or 
March, 1920. The invoices that were submitted in 
evidence for identification before—

30 Q. Did he ever sell them any merchandise from an 
order from your company, filled by him? A. There 
was discussion about it, about the merchandise, about 
the order which you talk about. It was never deliv-
ered to my knowledge.

Q. W ho had that discussion with Mr. Levin? A. 
What discussion? I have not taken any orders front 
Bordentown.

Q. I show you a paper and I ask you whether you 
40 do not recognize that as being one o f the letterheads 

o f your company?
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Mr. Slade: May I withdraw the question ?

Q. What is the name of your company? A. Julius 
Blum, 521 West 42d.

Q. I show you a letterhead and ask you whether 
you do not recognize that to be a letterhead o f your 
company at the time you were at 510 West 42d? 
A. Yes, sir; 22d; correct.

Q. I show you another paper and ask you whether 
that is not an order or form of order used by your 
company or by the Bordentown corporation ? A. 
Yes, sir; it is.

Q. You notice your name on there? A. It is ad-
dressed to me; yes, sir.

Q. You are familiar with Mr. H. S. White’s sig-
nature? A. I am.

Q. I show you Mr. H. S. White’s signature and 
ask you whether you recognize that to be the signa-
ture of the president o f the Bordentown Company? 
A. It is.

Q. Now, I ask you who was your manager of 
Julius Blum & Company during the month o f Feb-
ruary, 1920, when you were at 510 and 512 West 
42d Street? A. West 24th.

Q. 24th I mean. A. I am the manager o f  my 
company.

Q. Did you have a manager or assistant manager 
o.r one who acted in the capacity o f manager, by the 
name o f Weiler? A. Yes, sir; he is the manager of 
the steel tube department.

Q. Is that his signature (indicating) ? A. It is.

Mr. Slade: I now offer it in evidence.
The Court: You may mark it for identifica-

tion.
Mr. Slade: I offer it for the purpose o f—  

I beg your pardon.

if
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Q. Mr. Blum, I now ask you to read Plaintiff's 
Exhibit 6 for identification. A. Letter on the sta-
tionery o f Julius Blum & Co.—

Mr. Besore: One minute. It isn’t in evi-
dence.

10 The Court: No. I suppose it is cross-ex-
amination to disprove or tending to disprove 
something this witness has testified to.

Mr. Besore: It is not his letter.
The Court: He admits the letter and as be-

ing binding upon him.

The Witness: No, sir; I do not. Sales manager 
o f  the steel tube department.

The Court: Sent out by one o f your employees in 
the course o f business?

The Witness: Not in the course of business; no, 
sir.

Q. Mr. Blum, in what course was-that letter sent 
out, if it was not sent out in the course o f business?

Mr. Besore: If he knows.

A. I have a manager who sells, used to have— he
30 is not in my employ any longer— for the sale o f steel 

tubing and shafting, by the name o f Carl Weiler. He 
is the agent who sent this letter. This letter and 
these exhibits I have seen for the first time in my 
life in January or February—

The Court: You are asked in what course it came 
to be sent out.

The Witness: I can only testify to what I have 
learned, your Honor. I did not know that.

40 The Court: You have no personal knowledge now?
The Witness: Yes, I have, but I didn’t have then.
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Q. Mr. Blum, you notice Plaintiffs’ Exhibit 7 for 
identification is on your letterhead, an order o f the 
Bordentown? A. Yes, sir.

Q. And that order—

The Court: Do you want the other question 
answered? VO

Mr. Slade: Yes.
(Previous question repeated.)

A. Mr. Weiler was the sales manager o f the steel 
department, incidentally handling the account o f the 
Bordentown Company, selling their finished product 
to the customers. As I now know, he and Isaac Levin 
met some place or other and Levin offered material 
to Julius Blum & Co. He couldn’t do business with 
Bordentown, as I testified before, because after this 
lawsuit he had a falling out with White, and he came 
to this man and offered material and Levin suggested 
we should purchase the material and sell it to the 
mill. Now, at that time I was not at my office very 
much. As this letterhead shows, we were then mov-
ing, and if you will recall the winter o f 1919 and 
1920, we had extremely severe weather then. W e 
were moving between two places. My office was at 
510 and 512 West 22d. I was supervising the con- ™ 
struction o f a five-story building. It seems Weiler 
and Levin discussed this tubing covered by this pur-
chase order and Weiler, for some reason or other, 
seemed to be willing to make that sale and came to me 
and submitted it to me and I turned it down, for 
two reasons; one, that I didn’t want to buy it ; second,
I never purchased material for Bordentown and took 
a profit. This is what I am testifying to now. It 
only came to my knowledge since January or Febru- 
ary of this year, when this same letter and exhibit
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were shown to me in another suit and were then 
shown to me and since that time I have gone into the 
matters.

Q. Notwithstanding that, that is an order placed 
with you for raw material by the Bordentown people, 
is that correct? A. Correct.

10 Q. And you recognize it as being such? A. It was 
turned down. It is a piece o f paper.

Q. Now, I show you— at the time, during the 
month o f February, 1920, you were a director o f the 
Bordentown ? A. Correct.

Q. And you recognize the signature o f Mr. 
White? A. Correct.

Q. I ask you to look at Plaintiff’s Exhibit 8 and 
see if it does not refer to the order you say you turned 

20 : down? A. It does. It confirms what I said,
Q. It does confirm there that the Bordentown re-

ceived a letter from your company? A. Correct.
Q. Informing them that the order was delivered to 

the Eagle Pipe and Supply Company? A. Correct.
Q. Read that. A. Letter signed by H. S. White, 

dated February 16, 1920, addressed to the Eagle Pipe 
Supply Company. “ Gentlemen: W e are advised by 
Julius Blum & Company that they have turned our 

30 order over to you for 2", 1 ¿4"  and 1 y2"  by 11 gauge, 
which you have at your Maspeth plant and we trust 
you will ship this material to us as promptly as pos-
sible.”

Q. That letter refers to the order marked P7 for 
identification? A. I have no idea.

Q. Didn’t you just a moment ago say it does? A. 
No, sir.

Q'. Please look at it again. A. It refers to what 
I have said before.

Q. Now, did you have any other order which Mr.
40
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Weiler turned over to be filled by them? A. No, 
sir.

Q. That was mailed to your office? A. I don’t 
care; it isn’t an order unless I accept it. I never ac-
cepted it.

Q. That order, whether you accepted it or not, that 
proposed order eventually reached your company? 
A. It reached Mr. Weiler o f that company.

Q. Will you kindly tell his Honor and this jury 
how that order came to the hands o f the Eagle Pipe 
Supply Company ? A. I do not know. It was turned 
over, it seems. This letter the Bordentown mailed. 
I vetoed the purchase.

Q. I ask you to read Plaintiff’s Exhibit 6 and see 
if it doesn’t refer to the order? The order you 
turned down, 1185? A. It does.

Q. The letter you have in your hand is signed by 
your manager and on your letterhead ? A. I was 
manager o f my steel sales department.

Q. And that refers to 1185 which you turned 
down, you say? A. It does.

Q. Please read that letter to the jury. A. “ Eagle 
Pipe & Supply Co., 233 Broadway, City. Gentlemen: 
Att. Mr. Levin. Enclosed, herewith, find order No. 
1185 o f the Bordentown Steel & Tube Corp., for 
one (1 ) car o f Seamless Steel Tubing. As per our 
telephone conversation, we are turning this order over 
to you to bill to Bordentown direct. This material 
is to be billed at $125.00 per ton, and terms are sixty 
days, net, which kindly note. W e haye advised Bor-
dentown to this effect. Very truly yours, Julius Blum 
& Company, C. Weiler, Manager. P. S. Will you 
kindly use all speed in getting this car off to Bor-
dentown as it is urgently, wanted. Note our new ad-
dress, 532-540 West 22d St., New York City.”

10

20

30

40



104

Defendant’s Witness, Julius Blum, Cross

Q. Now, Mr. Weiler, prior to that letter, had 
worked for you how long? A. Tw o or three years.

Q. And he had charge o f what department? A. 
He had charge o f sales.

Q. Well, Mr. Weiler didn’t enter into any con-
spiracy with H. S. White ? A. I hope not.

10 Q. And Mr. White didn’t enter into any conspiracy 
with Mr. Levin? A. Which?

Q. Mr. Weiler, I mean. A. I hope not.
Q1. Don’t you know he didn’t? A. I don’t know 

that he did.
Q. Would you say that letter was written as the 

result o f a conspiracy between Mr. Weiler and Mr. 
Levin? A. I would say not.

Q. Let me show you Plaintiffs Exhibit 8, in which
20 the Bordentown people acknowledge receipt o f your 

letter, which is referred to in Plaintiff’s Exhibit 6. 
A. Yes, sir; that’s the same letter.

Q. Please read that to the jury. A. W e are ad-
vised by Julius Blum & Company that they have 
turned our order over to you for 2", l f y "  and 1 
by 11 gauge, which you have at your Maspeth plant 
and we trust you will ship this material to us as 
promptly as possible.

30 &  Now, you know by those three orders, one
placed by you and the letter mailed by you or your 
manager to the Bordentown Company, that during the 
the month o f February, 1920, after the discussion had 
taken place between Mr. White and the Board of Di-
rectors, that they should not purchase merchandise 
from Levin, you had sent him an order? A. I have 
not.

Q. Then your manager did? A. Yes, he did.
Q. The manager represented you? A. He did not.
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Q. He committed a fraud on you, didn’t he? A.
He did not, nothing of the kind.

Q. You now notice that the date, February 16,
1920, is subsequent to the time when you and the di-
rectors had decided not to purchase any material from -m 
Levin on behalf o f the Bordentown Company? A.
Yes, sir.

Q. Now, Mr. Blum, you gave the jury a description 
o f what merchandise the Bordentown Company 
manufactures? A. Yes, .sir.

Q. Isn’t it a fact that the merchandise you manu-
facture is known as redrawn castoffs from mills? A. 
Indeed not.

Q. Do you have new material or rejects? A. It 20 
depends upon what you call rejects.

Q. What do you recall'it? A. A  reject might be 
two things. A  reject might be, for instance, rejected 
because it is too short. Say a locomotive boiler may 
be sixteen feet long. I f the tube is only fifteen feet 
long, it might be rejected. However, if you cut that 
two feet off, it may be perfect and may be used for 
manufacture. On the other hand, if you call a re-
ject a piece of tubing which is concentric, I would -?q  
call it an unfit reject.

Q. Do you manufacture tubes from raw material 
or do you manufacture your tubes by redrawing 
shorter tubes; for example, if a tube is five feet or 
over and say has a three-inch inside diameter, you re-
draw that by making it a smaller inside diameter and 
a longer tube? A. Such as I have described; yes, sir.

Q. So that you buy merchandise that may be new 
but which has been rejected by the mills that manu- 
facture it? A. Maybe, yes. That is only one part I 
described.
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Q. Do you know o f any occasion where you have 
manufactured brand new tubing from raw material? 
A. W e always do. What do you mean by raw ma-
terial ?

10 Q. From the metal? A. No, sir; I have testified 
that we do not.

Q. You, however, buy merchandise rejected by 
mills that make seamless tubing, because o f some de-
fect? A. No, sir; I didn’t say rejected at all.

Q. I am asking you whether that isn’t a fact? 
A. It may be and may not.

Q. The material manufactured by a mill, what is 
the purpose in redrawing it? A. The large steel 

20 companies do not redraw tubes such as we do ; in 
other words, they finish the tubes only to a certain 
point o f outside diameter and wall thickness. I f you 
go below that point, it becomes unprofitable, because 
they are organized on a tonnage basis and Borden- 
town is on a footage basis.

Q. I f it is short and has no point, it is useless un-
less it has a large diameter so you can redraw that 
into a five-foot pipe or over? .A. It depends on what 

2q  you want to make out o f it.
Q. Had you used three-foot pipe in your business? 

A. Perhaps.
Q. Don’t you know? A. No, sir.
Q. Are you guessing? A. Yes, sir. I am not 

present at the mill. I am located in New York City.
Q. You were present at the mill when they dis-

cussed Levin on every occasion. Is that correct? 
A. Correct.

4Q Q- Well, now, when you came to Mr. Levin’s office, 
he showed you checks, didn’t he? A. On March 15, 
1920; yes, sir.
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Q. And he gave you the invoices? A. Showed 
them to me.

Q. And he told you you could get copies o f those 
checks? A. Yes, sir.

Q. And o f the invoices? A. Yes, sir. 10
Q. After you did that, you turned over all papers 

you had to your lawyers, didn’t you? A. Later on, 
yes.

Q. You had those two little papers in your pocket?
A. Yes, sir.

Q. You kept them always in your possession? A.
No, sir; they have been in the possession o f Mr. 
Besore in the suit you were plaintiff in in New Jer-
sey; either in my possession or my counsel’s posses- 20 
sion.

Q. They were in either one o f those possessions?
A. Yes, sir.

Q. Those notes were supplied to you by Mr. Levin?
A. I made them.

Q. At that time he told you, did he not, that he 
had paid Mr. White commissions for selling stock, 
his stock certificates that he then owned in the Bor- 
dentown Company? A. He told me that and in ad- 
dition to that the money he had taken off.

Q. How much stock did Mr. Levin own? A. 
Seventy-five thousand.

Q. Didn’t he tell you Mr. White claimed three 
thousand commission from him for the sale o f his 
personal stock? A. Correct.

Q. Didn’t he also tell you Mr. White wouldn’t deal 
with him because he wouldn’t pay him that commis-
sion? A. No.

Q. You don’t remember that, do you? A. I don’t 
recall. He might have said it. I don’t believe so.

40
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Q. Would you say he didn’t say that to you? A. 
I couldn’t say either way.

Q. Didn t he also tell you he had a Government 
contract which he had obtained from the Govern- 

10 ment as the result o f the efforts o f Mr. White? A. 
Yes, sir.

Q. And as a result, he paid Mr. White some money 
for obtaining that contract for him ? A. He told that 
story amongst others.

Q. Did he say that, sir ? A. Yes, sir.
Q1. Did he also tell you that subsequently he gave 

Mr. White some more money because Mr. White re-
fused to deal with him? A. I don’t think he ad- 

20 mitted that on March 15th. No, I don’t think he said 
that in March.

Q. He told you he gave him $4,000, is that correct ? 
All told? A. No, he told me besides those checks 
that he showed me, he paid him $4,000. Besides that 
money he paid him in legal settlement, he paid him a 
thousand dollars which he took off when he settled 
with him, having paid already that commission, he 
paid him in addition four thousand dollars and a 

2q  thousand dollars.
- Q* Every payment he made was evidenced by a 

check except the $4,000? A. He said he couldn’t i 
find them.

Q. Didn’t he give you four checks? A. That’s 
all he said he could find.

Q. Those checks were endorsed by Mr W hite? 
A. Yes.

Q. And one o f the checks was endorsed by his 
4Q w ife? A. The last check, in November.

Q. By Mr. W hites wife? A. I believe so; no 
question about it.
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Q. Now, then, that was during what conversation? 
A. What?

Q. When was that conversation had that I have 
been examining you on? A. In February, at the 
Hotel McAlpin and in March.

Q. When you came to the McAlpin Hotel, you 
came by appointment? A. Yes, sir.

Q. You brought Mr. White? A. Yes, sir.
Q. Mr. Levin came alone? A. Yes, sir.
Q. And there he also denied paying any money to 

Mr. White for the purpose o f influencing Mr. White 
to purchase anything? A. He denied having given 
him money altogether and then admitted having given 
him the money but always denied having influenced 
the purchasing of merchandise. H e denies that to 
this day.

Q. Didn’t he tell you why he gave him the money? 
A. No, sir; he gave an excuse.

Q. Did he tell you why he gave him the money? 
A. He told me about the Government deal. He told 
me that when he started dealings again with' White, 
in 1920, February or March, White made him pay 
him this thousand dollars.

Q. What thousand dollars? A. White had sued 
Levin for $4,000, in Burlington County, in this court, 
and Levin settled by legal agreement with H. S. 
White, sometime in December— no, January, I be-
lieve it was, o f 1920, and he paid him only three 
thousand, and two thousand, he had sued him for 
$3,030 and Levin had paid him $500 at the time the 
sale was made and $1,500 when he made this settle-
ment with him, so he had taken off a thousand dol-
lars. So Levin said, when he started to do business 
again with White, he paid him that thousand dollars 
and that White asked him for it.
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Q. Didn’t you testify here, you said-Levin told you 
he gave him $1,200? A. No, he gave me that in-
formation in March. That is, the checks, in March. 
I am talking now about the February discussion.

Q. Notwithstanding you suspected him and you 
told him he was bribing Mr. White to purchase mer-

10 chandise— you told Mr. Levin you suspected him o f 
bribing Mr. White? A. Yes, sir.

Q. He denied it? A. Yes, sir.
Q. Notwithstanding your accusations, you came to 

his office and he showed you the checks? A. Yes, 
sir.

Q. And also the amount o f money he paid to Mr. 
White? A. Not exactly; he said about four thou-
sand.

20 Q- And that was after you had told him you sus-
pected him o f paying bribes to Mr. White? A. Yes, 
sir.

Q. And he also told you what it was for? A. He 
told me a story.

Q. Did he tell you what it was for? A. He gave 
me his version o f what it was for.

Q. You had personally no other version? A. I had 
my suspicions.

30 Q- Did you personally, from your own knowledge, 
have any other version except the version Mr. White 
or Mr. Levin told you? A. No, I don’t think so.

Q. So, as far as you were concerned, you didn’t 
know any other story from personal knowledge? A. 
No, sir; I did not.

Q. And from those invoices, notwithstanding that 
the merchandise cost Mr. Levin less than he charged 
you, he allowed you to take the figures o f the actual 
cost to him? A. Yes, sir.40
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Q. So that he allowed you to take the figures the 
merchandise cost him, $70 and $80? A. $60, what-
ever I testified to.

Q. You knew and he knew he sold the merchandise 
to the Bordentown Company for $125? A. Yes, sir.

Q. Notwithstanding that, he allowed you to take 
the figures? A. Yes, sir.

Q. How much does it cost per ton to ship the mer-
chandise to the Bordentown concern, if you know ?
A. The Bordentown Company paid the freight. I 
have forgotten the freight rate.

Q. Now, the other invoices, Mr. Levin also allowed 
you to look at the actual cost to him o f the merchan-
dise? A. Whatever that was.

Q. That was notwithstanding the fact you told him 
you suspected him, you told him he gave Mr. White 
a bribe? A. Yes, sir.

O. Now then, some of the merchandise he showed 
you cost him $117? A. I believe that is the figure.

Q. Have you any evidence here present from the 
Bordentown people, showing the $117 merchandise 
was sold to your concern for $155? A. $154, yes, 
sir.

Q. Have you it here ? A. I believe so.
Q. Please ask your lawyers if you have it here.

Mr. Besore: Yes, I have it. It may take 
me a minute to get it.

Q. He also showed you one invoice only cost him 
$50, 32,600 pounds? A. I have to refresh my mem-
ory. I couldn’t say. Yes, 32,600.

Q. That also was sold for $125? A. Correct.
Q. And yet you accused Mr. Levin o f having en-

tered into a conspiracy with Mr. White? A. Yes, 40
sir.
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Q. Notwithstanding that, he showed you what it 
actually cost him? A. Yes, sir.

Q. And in his own place o f business? A. Yes, sir.

Mr. Besore: W e have four sets o f invoices. 
They are not within the invoices mentioned. 
Which one did you want ?

Mr. Slade: The merchandise, $117, sold to 
the Bordentown for $154.

The Witness: That was the invoice o f June 11th.

Q. Now, Mr. Blum, the Peerless, he gave you the 
invoice and told you it was owned by his own son? 
A. Yes, sir.

Q. And he showed you then what it cost him? A. 
Yes, sir.

Q. Now, did Mr. Levin say anything else to you 
with reference to that merchandise? A. I don’t know 
what you mean.

Q. Did he say anything else in reference to the mer-
chandise ? Supposing I can help you, didn’t Mr. Levin 
also tell you that when he bought merchandise from 
Foster Songer Company, amongst the material there 
was some so bad he had to throw it away and he, not-
withstanding that, had to pay $80 a ton for it? A. 

30 He did not.
Q. That you recall distinctly ? A. Absolutely.
Q. Did he also tell you that three cars were rejected 

and on which he lost over $5,000, which he paid? A. 
No, he didn t say it in those words. He discussed these 
cars with me and he said he had purchased this material 
from the Fuller Iron and Steel Company but they had 
cheated him by selling him material all chewed up; 
tha.t this material had been out on the Pacific coast 

40 and had been chopped off every few feet and he didn’t
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know that and that Fuller had shipped this material to 
him and those cars had been standing along Borden- 
town and demurrage had—

Q. Did he say anything else? A. No.
Q. Didn’t he tell you he directed those cars be de-

livered to the Bordentown Company and actually de-
livered to the company ? A. They were not delivered, 
as I understand.

Q. Here is Mr. White in reference to those three 
cars. You recognize that as the signature o f Mr. 
White (indicating)? A. Yes, sir; that is his signa-
ture.

Q. And that was signed by Mr. White at the time 
you were still a director o f that company? A. Yes, 
sir.

Q. Please read it to familiarize yourself with the 
contents o f it. A. I read it but it doesn’t seem to mean 
anything.

Q. Having read it, didn’t Mr. Levin tell you these 
three cars were sent by him to Bordentown and Mr. 
White rejected them? A. Certainly they were re-
jected. He told me so.

Q. That was after July, 1920, after the conspiracy? 
A. Yes, sir; they were cars, I find out—

Q. They were rejected? A. Yes, sir.

Mr. Slade: I now offer this letter for iden-
tification.

Letter marked Exhibit P9 for identification.

Q. Now, please read P9 for identification. A. A d-
dressed to Mr. I. Levin, N. Y. City. Dear Sir: The
R. R. Co. now tell us that they must have instructions 
from the shipper to either return the cars to them or 
to ship to some other point, that they cannot take ship-
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ping instructions from us or from you. You had bet-
ter wire the firm that shipped the material to tell the 
agent at the point the material was shipped from to 
ship the material to you to Beaver, Pa. Yours truly, 

10 H. S. White, Prest. The agent to wire the R. R. agent 
here.”  That is a little insert in ink, “ the agent to wire 
the R. R. agent here.”  The words “ from which it”  
are stricken out.

Q. Now, you know, by that letter, Mr. White, as 
late as July, 1920, rejected material sent to the Bor- 
dentown Company by the Eagle Company? A. So 
it appears.

20 At this point adjournment was taken to November 
16, 1922, at 9:45 o ’clock A. M.

JULIUS BLUM, resumed.

B y  M r. S la d e:'

Q. Mr. Blum, approximately how much raw mate- 
30 rial did the Bordentown Steel and Tube Company pur-

chase during the first year o f its existence? A. I am 
sorry I can’t say without referring to the books of the 
company.

Q. Well, give me your best judgment.

Mr. Besore: Now, if the Court please, I 
object to that. This man has not testified that 
he is an accountant; he has not testified he has 
had anything to do with the transactions o f the 

40 company. W e are getting into the realm o f
speculation here entirely; he does not know.
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Thr Court: s, He did testify, as I recall it, 
that there was some statement or discussion of 
the fact that materials should not be purchased 
from Levin, and this witness testified to it. 
Now, I suppose this is for the pur-
pose o f testing him as to how much, if he 
knows, was actually purchased.

Mr. Besore: He has just said, your Honor, 
that he could not tell us.

The Court: Well, if he can approximate it, 
he may; if he cannot, he may say so.

A. Not being an executive officer of the corpora-
tion, I am sorry I cannot answer your question without 
referring to the books o f the company.

Q. I see, and that would be likewise your views on 
the second and third years, wouldn’t it? A. 1919 and 
1920, yes, sir.

Q. Well, now, Mr. White, in addition to being presi-
dent, was general manager and superintendent o f your 
entire plant? A. Yes, sir.

Q. And Mr. White did all the purchasing o f your 
raw material, didn’t he? A. Yes.

Q. He bought from various concerns all the material 
that was used by the Bordentown Steel & Tube Com-
pany during the periods that I have just referred to? 
A. Yes, sir.

Q. You had no other purchasing agent? A. No, 
sir.

Q. Now, can you today— have you refreshed your 
recollection since we were here yesterday as to how 
many meetings the Board o f Directors had during the 
first year? A. If you—
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Q. Yes or no, please. A. I f you refer your ques-
tion to the meetings— if you will amend that question, 
what you mean by meetings, I will answer your ques-
tion.

10 Q. Mr. Blum, won’t you kindly, if you can, answer 
my question yes or n o ; have you refreshed your recol-
lection? A. No, sir.

Q. So that today, you can’t tell us as to how many 
meetings you had during the first year? A. I f you 
ask me as to directors’ meetings o f which a record is 
kept, such as the election o f officers and other matters, 
such as a corporation has, I am able to answer you ap-
proximately; if you ask me how many meetings we 

20 had, meaning that one or two o f the directors met and 
discussed the business policies o f the company, I can’t 
tell you how many there was. .

Q. I will accept your correction, sir. Now, how 
many meetings did you have as a Board o f Directors?

The Court: Formal meetings?
Mr. Slade: Yes.

A. I don’t know the exact number, but generally 
3Q speaking, there is always one in the spring and one in 

the fall; they coincide— the dates coincide as a rule 
with the meetings o f the American Iron & Steel In-
stitute, o f  which all we directors are members; and the 
meetings of this Iron & Steel Institute are in the fall 
and in the spring, so usually we have them, I think 
there may have been meetings at other times.

Q. Yes; now, Mr. Levin ceased to be a member o f 
the Board o f Directors sometime in 1919? A. In 

4Q May, 1919.
Q. Yes, now, subsequent to 1919, the meetings 

that you had, you had no occasion to discuss the pur-
chase o f materials from Levin, did you? A. Yes, sir.
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Q. Was there any merchandise purchased from him 
from 1918 up to 1919, when he ceased to be a member 
o f the Board of Directors? A. Yes, I think there 
were some purchases.

Q. Notwithstanding the fact that Mr. White was 
told not to purchase any merchandise from him, is that 
correct— yes or no, please? A. It is only partly cor-
rect.

Q. Mr. Blum, will you kindly, if you can, answer 
my last question yes or no. A. I think I have given 
you the correct answer. It is only partly correct, I 
say; I can’t see how I can answer yes or no to the 
question unless you frame it differently.

The Court: In other words, the statement o f fact 
you cannot subscribe to.

The Witness: No, sir; in other words, there were 
transactions, but they weren’t in the manner that the 
counsel asked me.

Q. Was there any merchandise purchased by the 
Bordentown Steel & Tube Corporation from the time 
Mr. White became president up to the time Mr. Levin 
ceased to be on the Board of Directors? A. Yes.

Q. And that was after the various discussions that 
you had, o f merchandise not be purchased from Mr. 
Levin— yes or no, please? A. I object to the part of 
your question in which you say that there were in-
structions not to purchase from Isaac Levin. I have 
testified that there were instructions and discussions 
from the early time that Mr. White took— from the 
early time of the formation of the company when Mr. 
White became the executive officer of this company, 
not to purchase the material which we had been getting, 
but which was then on hand, from Levin; but right at
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that time, in February, 1918, there was material right 
then on the tracks which had been purchased from 
Levin by the old company, which Mr. Levin excepted 
from this turn-over o f the assets o f the old company ; 
and in addition to that, there were several transactions 
right then in the early days of 1918, as I recall, and 

10 there was some material which was very well suited 
for the purposes o f the company which Was then 
bought from Levin, as I recall it; and in addition to 
that, I recall a sale which Levin made later on where 
he purchased some material for the company— I have 
forgot just the nature o f the material, but some mate-
rial for which he was paid a commission.

Q. But whatever that was, there was some material 
purchased from Mr. Levin? A. Correct.

20 Q. By Mr. White? A. Yes, by Mr. White.
Q. With the knowledge o f the Board o f Directors, 

you being one o f them ? A. I don’t know whether the 
board had knowledge o f it, but I presume they had.

Q. You did, didn’t you ? A. No, I know now, but 
I did not know then.

Q. At the meetings your Board o f Directors had, 
these two after the first, after they were incorporated, 
the financial condition o f the company and its various 

30 purchases and sales were discussed? A. Yes.
Q. And you were there, weren’t you? A. Yes, sir.
Q. So that the purchase o f  material from Mr. Le-

vin was discussed, wasn’t it? A. Yes, sir.
Q. And what Mr. White bought from him was also 

discussed? A. Not necessarily.
Q. Well, was that eliminated? A. No, it was dis-

cussed, like all routine business o f the corporation.
Q. Now, you had no personal knowledge as to any 

40 improper relations between Mr. Levin and Mr. White? 
A. When?
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Q. Any time ? A. I have testified that I have.
Q. Personal knowledge? A. Yes, sir.
Q. Now, where did you get your personal knowl-’ 

edge? A. In conversations with Mr. Levin, from 
circumstances surrounding the case, from an investiga-
tion of the affairs o f the company. , ~

Q. So that that was not personal knowledge, is it—  
it is what Mr. Levin had told you— yes or no, please.
A. I don’t know what you mean by personal knowl-
edge; define what you mean and I will answer your 
question.

Q. Well, you came to Mount Vernon to interview 
Mr, Levin because at that time you said you were sus-
picious? A. Yes. ,

Q. Now, at that time you only had a mere suspicion, 
didn’t you? A. Yes, sir.

Q. You had no personal knowledge o f facts except 
your suspicion, is that correct? A. It depends upon 
what you mean by personal knowledge. I confirmed 
my suspicions by personal investigation of the affairs 
o f  the company.

Q. Now, when your counsel asked you, you under-
stood exactly what he meant. A. He doesn’t ask the 
questions quite as difficult as you do, sir.

Q. Notwithstanding that fact, you understood his 
questions perfectly? A. Positively.

Q. What is there about the last question you don’t 
understand? A. You make a very fine distinction as 
to what personal knowledge means. My understand-
ing o f what personal means is a great deal; if I glean 
certain facts from an investigation I call it personal 
knowledge; you might therefore not qualify my an-
swer. 4Q

Q. Very good; with the exception of what certain
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persons told you, you have no knowledge yourself, 
have you? A. Well, I wasn’t born with it, naturally 
not.

Q. Very true; now we have an understanding. 
Now, when you came to Mr. Levin, you visited his 
home, did you ? A. I did.

10 Q. How long did you stay at his house? A. Oh, 
an hour or an hour and a half.

Q. Now, what time o f the day was it you came 
there? A. Toward evening.

Q. And when was that? A. Several days prior to 
the resignation o f Mr. White as a director o f the com-
pany, which was on October 21st, or October 23, 1920.

Q. Mr. White resigned in Optober, did he? A. 
At that directors’ meeting.

20 Q. Yes; now, please refer to that little memoran-
dum you had with the checks. A. Yes, sir.

Q. Take your memorandum, please. A. Yes, sir. 
Q. Please look at the date o f the check for $100. 

A. November 26, 1920.
Q. That was after Mr. White resigned, wasn’t it? 

A. Yes.
Q. Now, please look at the check for $100— $200. 

A. You mean for $200; November 5, 1920.
30 Q. That was also after Mr. White resigned? A. 

Yes.
Q. And after you had talked with Mr. Levin and 

told him o f your suspicions? A. Yes.
Q. And that was after you had talked to Mr. White ? 

A. Talked to Mr. White about what?
Q. About your suspicions? A. Yes.
Q. Now, at that conversation in Mount Vernon, 

Mr. Levin denied to- you, didn’t he, any improper re- 
40 lations ? A. He denied absolutely he ever paid any
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money to H. S. White, not once, but several times; 
he gave me his word of honor that he hadn’t paid him 
any money.

Q. Now, will you kindly answer my question that 
was just propounded to you, if you can; he denied any 10 
improper relations between he and Mr. White? A.
Yes, sir.

Q. At that conversation— you came there alone, 
didn’t you? A. No, sir.

Q. W ho came with you? A. I was accompanied 
by my wife, but she did not take part in the conversa-
tion ; she was talking to Mrs. Levin.

Q. And Mrs. Blum is not here in court, is she ? A.
No, sir. 20

Q. Where was Mrs. Blum when you had this con-
versation? A. Talking with Mrs. Levin; she showed 
her over the house.

Q. The relations as far as your part there were 
mighty friendly and courteous by Mr. Levin to you?
A. Certainly.

Q. And Mrs. Levin’s conduct toward your wife 
was also very courteous, wasn’t it? A. Certainly.

Q. You came there for the purpose o f getting cer- 30 
tain information, didn’t you? A. I telephoned Levin 
and told him I was going to come up and he invited 
me to his house.

Q. He asked you to come there, didn’t he? A. Yes.
Q. And at that time he told you he had done noth-

ing that was improper? A. Correct.
Q. The same as before that when you came to his 

office, and he gave you the checks and invoices to copy 
from? A. He tried to say so, yes. 40

Q. I don’t care what your views are, but he did 
do that, didn’t he ? A. He denied that there was any-
thing improper.
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Q. And Mr. White, when you came to see him, also 
denied it, didn’t he? A. Yes, sir.

Q. That is correct, isn’t it? A. Correct.
Q. And with the exception o f the material that you 

10 say was pitted, and with the exception o f the state-
ments made to you by Mr. Levin, you have now no 
evidence o f any bribes being paid to Mr. White, have 
you? A. I have the admissions o f  Mr. Levin.

Q. Did he admit to you that he paid him a bribe? 
A. Yes.

Q. When ? A. He admitted it to me the day after 
the trial o f  the Peerless action in Jersey City this win-
ter.

20 Q. What did he say to you ? A. That Levin was a 
grafter, that I knew as well as he did that White was 
3- grafter, and that he held him up for money every 
time he came there.

Q. Yes. A. He again told it to me, starting the 
conversation at Levin’s office, which was continued on 
our way to the Pennsylvania Station in New York, 
where Levin made a train on December 8, 1921— I be-
lieve it was the 8th.

30 The Court: 1921?
The Witness: Yes, last year, where Levin offered 

us material which he had purchased from the Govern-
ment at a low figure with the idea that the suits now 
pending should be dropped, and that we should buy 
this material at the lower figure to satisfy these notes, 
thereby finding compensation elsewhere; and he ad-
mitted again on that day that Levin had shook him 
down every time he came over to make a settlement o f

40 the invoices, and that he had to pay him money all 
the time.
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Q. Every time you met Mr. Levin, he admitted to 
you some way that he bribed White, didn’t he? A. 
No, sir, I have met Levin a number of times.

Q. On those two occasions he admitted that he 
bribed White, didn’t he? A. Yes.

Q. And that White was a grafter and shook him 
down? A. Correct.

Q. Did you ask him how much he gave White? 
A. Not on those occasions; I had the information be-
fore from Mr. Levin.

Q. What information did you have before that he 
gave him a bribe? A. On March 15, 1920.

Q. What? A. And in February, 1920, at the Mc- 
Alpin Hotel, the conversations I testified to yester-
day.

Q. What? A. In February, 1920, at a luncheon 
at the McAlpin.

Q. What did he say to you at the luncheon at the 
McAlpin? A. Levin said to me that he had— Levin 
for the first time then admitted to me that he had paid 
H. S. White about $1,200.

Q. Bribes? A. No, sir, money.
Q. Well, that is what I am trying to get at. You 

said in 1920, in Jersey City Mr. Levin had told you—  
A. I said 1922, sir.

Q. In 1922 Mr. Levin told you that White was a 
grafter, that he shook him down? A. Yes, sir.

Q. Then in that year also, either prior or subse-
quent, he told you the same thing? A. In substance, 
yes, sir.

Q. At the time that you speak of at the McAlpin, 
Mr. Levin told you that that $1,200 was money paid 
to Mr. White for a contract that Mr. White obtained 
from Mr. Levin for the government? A. No, sir.

1
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Q. Or a balance—  W on’t you wait a minute? A. 
Pardon me; I thought you were through; continue 
your question.

Q. Or a balance that Mr. White claimed that was 
10 due Mr. W hite‘ for commissions for selling Mr. Le-

vin’s stock? A. No, sir; you are right insofar as he 
said that he paid him commissions and money for the 
Government deal, a certain Government deal that he 
has referred to, but what he did say was that White—  
he didn’t quite say that, but I think he gave me the 
substance o f it— White has sued Levin for three thou-
sand odd dollars for the sale o f his stock certificates 
o f the Bordentown Steel & Tube Corporation to these 

20 Chicago people. Levin disputed at that time this sale,' 
and had given him five hudred dollars voluntarily, 
which he admitted, and that H. S. White construed as 
a commission to be paid him for three thousand dol-
lars. Levin disputed that, he brought suit in this court, 
in Burlington County, an attachment suit, and Levin 
through a legal agreement settled with H. S. White 
to take off about a thousand dollars from the claim 
made by H. S. White. This suit was all settled in 

30 November, 1919. When he started trading again, 
when Levin started to sell merchandise again to the 
Bordentown Company, H. S. White insisted that in 
addition to this money which he had gotten, he should 
be paid that thousand dollars to which he was no 
longer entitled, having settled for less, and that is 
what Levin gave as an excuse for paying another thou-
sand to H. S. White.

Q. Now, when you just added that he gave it as an 
40 excuse, you expressed your opinion. Did Mr. Levin 

say to you, “ That is what I am giving you as an ex-
cuse” ? A. No, sir, that was a statement o f mine.
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Q. That was your opinion,.wasn’t it? A. Yes, sir, 
I did not believe a word he said.

Q. I didn’t ask you that, sir, did I? A. You asked 
me for my opinion.

Q. But I didn’t say about that? A. I am sorry I 
gave you the wrong answer, but that is the way I 
understood the question.

Q. As Mr. Levin told you, all the moneys he paid 
were in reference to a transaction that Mr. White had 
in the sale of a stock certificate that Mr. Levin had 
in the Bordentown Company? A. My answer was 
very plain on that subject before.

Q. Now, is that correct? A. No, sir, not quite; I 
said the additional thousand which had been taken off 
the commission was paid in full, when this account 
was settled by legal agreement. Now, if you ask me 
whether he said he paid him an additional thousand 
dollars besides that agreement—

Q. I didn’t ask you that, sir; I am asking, did Mr. 
Levin tell you that— that is what I am asking you, not 
your opinion. A. What I just testified to, did he tell 
me?

Q. That is what I am trying to get. Was what Mr. 
Levin told you, that he paid Mr. White the thousand 
dollars that you refer to at the time that he began to 
deal, because Mr. White claimed that was an advance 
due him, notwithstanding this legal settlement that you 
referred to, for commissions which he thinks he had 
earned for the sale.of this stock— isn’t that correct? 
A. It is correct but—

Q. Well, is that what Mr. Levin told you?

The Court: Let him answer.

A. Mr. Slade, I was familiar with this transaction, 
and Levin didn’t repeat everything that I have just
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told you now, because I was familiar with it, but if I 
answer that question, I will have to tell you the cir-
cumstances surrounding it ; I was familiar with it, and 
you are not and the jury is not.

Q. I am not asking for your familiarity; I am ask-
ing you did Mr. Levin tell you that at the McAlpin? 

10 A. He told me that he paid him that additional thou- 
said dollars. Now, you asked me whether he told me 
that was, the commission to which he was entitled; to 
that question the answer was no, because he was no 
longer entitled to it; therefore I can’t answer that 
question the way you asked me.

Q. Did Mr. Levin tell you that the thousand dol-
lars that he paid him was a claim made by Mr. White 
because Mr. Levin had deducted that thousand dollars 

20 in the suit o f Mr. White against Levin? A. Well, 
maybe it was, the substance was, but it wasn’t said in 
that way.

Q. Now, you realize I wasn’t there; I am not quot-
ing the language, but that was what Mr. Levin told 
you in substance ? A. I answer that question as I have 
answered it before and I can’t answer it in any other 
way, Mr. Slade. You try to make me say that this was 
a commission which H. S. White earned, and to that 

30 I say no.
Q. Mr. Blum, I am not trying to have you say any-

thing which is not the fact; I am only asking you, sir, 
whether that is not the statement made to you by Mr. 
Levin? A. I think I have answered that question 
fully; I don’t know what else to answer.

Q. Very good. Now, when you came to Mr. Le-
vin’s office, that was after you had talked to Mr. 
White, and at that time Mr. Levin told you, “ Mr. 

40 Blum, you are all wrong; there was nothing improper
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between Mr. White and I,”  is that correct? A. That 
is the conversation which took place between February 
o f 1921, and March of 1921.

Q. Yes, that was March 15th, wasn’t it? A. There 
were several conversations between Mr. Levin and 
myself; we talked quite often, but the only thing—

Q. I am asking you in reference to his office, sir; 
I don’t care about any other conversation. A. The 
conference at his office followed one of these conver-
sations.

Q. Yes, and it was at that time when he told you 
that you were all wrong, that there were no improper 
relations, and that he allowed you to examine these 
documents he submitted to you ? A. Correct; he said 
he wanted to put the cards on the table.

Q. He did say that to you ? A. Correct, he wanted 
to avoid a lawsuit, he said.

Q. Now, you personally were not present at the time 
the material was delivered from time to time by the 
Eagle Pipe, or by Mr. Levin? A. I was not.

Q. You don’t know whether the material was or was 
not delivered, from personal observation? A. No, sir.

Q. By the way, Mr. Blum, during the period that 
we just referred to, from 1918 up until about 1920, 
had you personally been dealing with Mr. Levin ? A. 
Probably.

Q. Well, don’t you know you were? A. There 
were so many transactions handled I believe I was; 
you mean, under the name o f Julius Blum and Com-
pany or Bordentown— what do you mean?

Q. Yes, don’t you know that Julius Blum & Com-
pany bought about forty or fifty thousand dollars 
worth of merchandise during this period from the 
Eagle Pipe and Supply Company? A. I don’t think
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it was that much, but it might have been very large 
transactions; they were export matters.

Q. So that yotir dealings, J. Blum and Son with Mr. 
Levin or Mr. Levin’s concern, extended to about forty 
thousand dollars, thereabouts, during this period or 
maybe a little less ? A. I don’t admit the amount, not 

10 having gone over my records, but it is possible.

By Mr. Besore:

Q. Mr. Blum, you were shown yesterday a certain 
alleged purchase order addressed to Julius Blum & 
Company marked Exhibit P7 for identification, and 
three letters; when did you first see that purchase or-
der? A. In January or February, 1922, at the trial 
o f the Peerless Iron Pipe Exchange against the Bor- 

20 dentown Steel & Tube Corporation in Jersey City.
Q. When did you first hear about the transaction 

which it evidences ? A. It first came to my attention 
at the time o f the Peerless trial, but I then recalled 
having heard o f it at the approximate date o f the or-
der, which is early in 1920.

Q. W ho called it to your attention in 1920? A. 
Mr. Weiler, the sales manager o f my steel and tube 
department came to me and told me.

30
Mr. Slade: I object to that; just a moment. 

Don t tell what he told you ; that is incompe-
tent.

Mr. Besore: I think, your Honor, this ques-
tion—

The Court: No, the question has been an-
swered in any event.

Mr. Slade: Oh, yes, certainly.

40
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Q. Now, what business are you in? A. I am a 
merchant in iron and steel products under the name of 
Julius Blum.

Q. How many departments have you? A. I have 
three departments.

Q. What are they? A. One is the department of 
building specialities and steel products for building 
purposes, which I manage personally; the second one 
is my export department, the third one is my steel and 
tube department.

Q. What does it do, the steel and tube department? 
A. The steel and tube department occupies itself with 
the purchase o f steel and finished steel products, par-
ticularly rolled steel and shafting and seamless steel 
tubing.

Q. Does that department buy any materials for re-
drawing? A. No, sir, it only purchases finished ma-
terials.

Q. W ho is the manager o f that department? A. 
Carl Weiler.

Q. When this matter was brought to your attention 
by Mr. Weiler, what was said by Mr. Weiler?

Mr. Slade: I object to that.
The Court: Well, I suppose, Mr. Slade, as 

as matter of fact, you went rather extensively 
into this and inquired what Mr. Weiler had 
done and what he had said in his communica-
tions out o f the presence of this witness, and I 
suppose in that situation it is competent to in-
quire into the whole transaction, including what 
Mr. Weiler informed this witness, in view of 
your cross-examination.

Mr. Slade: If the Court please, my testimony 
was to the credibility of this witness, and hav-
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ing testified that there were certain statements 
made in the presence o f Mr. Levin, that they 
should not purchase any materials, to affect his 
credibility, I showed through him, and upon the 

10 principle o f respondeat superior that his duly
authorized agent had taken an order o f this 
kind through official channels and through the 
business course, and transferred the order after 
the prohibition not to purchase from Mr. Le-
vin, directly from one o f the officers, to Mr. 
Levin, to supply merchandise, merely to affect 
his credibility.

The Court: Now, suppose he said as a mat- 
20 ter o f fact he told Weiler not to do it, and

Weiler did it in a wholly unauthorized manner.
M i. Slade: That would not be binding on 

us.
The Court: Well, it would explain, however, 

what now appears to be perhaps, as you view 
it at any rate, an incredibility in his statement.

Mr. Slade: Yes, that may be true, but we 
would not be bound by that.

30 The Court: You are not bound by it; they
are not seeking to bind you, but it is simply 
explaining his testimony which you say, up to 
this time, shows that he was inaccurrate in his 
statements. He may certainly explain that; I 
will permit him to do that.

Exception noted for the defendant.

A. Mr. Weiler came to me and told me that Levin 
40 ° r Eagle Pipe Supply had offered him raw material 

suitable for the Bordentown Steel and Tube Corpora-
tion. I told him I wanted no dealing with Levin, and 
I did not want to purchase raw material for Borden-
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town, and least o f all to purchase material for Borden- 
town and make a profit on the sale o f the raw material 
to Bordentown; that is what Weiler had told me, that 
he could make a profit on it.

10By Mr. Besore:

Q. Did Weiler ever consult you again about this 
transaction? A. No, sir.

Q. Did you have any knowledge of these transac-
tions until you heard it in the Peerless case? A. None 
whatsoever.

Q. I show you a letter dated February 13, 1920, 
which was yesterday read to the jury, marked Ex-
hibit P6 for identification, which I will now read 20 
to the jury in order that they may identify it: “ Feb-
ruary 13, 1920. Eagle Pipe & Supply Company, 233 
Broadway, City. Gentlemen: Attention to Mr. Levin. 
Enclosed herewith find Order No. 1185 o f the Bor-
dentown Steel & Tube Corporation, for one (1 ) car 
o f Seamless Steel Tubing. As per our telephone con-
versation, we are turning this order over to you to bill 
to Bordentown direct. This material is to be billed 
at $125.00 per ton, and terms are sixty days, net, 
which kindly note. W e have advised Bordentown to 
this effect. Very truly yours, Julius Blum & Company,
C. Weiler, Manager. Will you kindly use all speed 
in getting this car off to Bordentown as it is urgently 
wanted.” I will ask you when you first saw this 
letter? A. At the trial in Jersey City before Judge 
Speer in January or February o f 1922.

Q. I ask you whether you instructed Mr. Weiler 
to write that letter? 40

Mr. Slade: I object to that; just a mo-
ment.
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The Court: I think it is competent in view 
o f the cross-examination; he may answer.

A. I did not.
j q Q- I then show you a letter from the Bordentown 

Steel & Tube Corporation, marked Exhibit P9 for 
identification yesterday and read to the jury, which 
reads as follows: “ I, Levin, New York City. Dear 
Sir: The Railroad Company now tell us that they 
must have instructions from the shipper to either re-
turn the cars to them or to ship to some other point, 
that they cannot take shipping instructions from us 
or from you. You had better wire the firm that 
shipped the material to tell the agent at the point the 
material was shipped from to ship the material to yob 
to Beaver, Pa. Yours truly, H. S. White.”  Did 
you ever see that letter? A. Not until yesterday.

Q. Did you know that it had been written until 
yesterday? A. No, sir.

Q. I show you a letter yesterday read to the jury, 
marked Exhibit P8 for identification, which reads 
thus: “ Bordentown Steel and Tube Corporation, Gen-
eral office, Bordentown, New Jersey, February 16, 

30 1920. Eagle Pipe Supply Company, New York City!
Gentlemen: W e are advised by Julius Blum & Com-
pany that they have turned our order over to you 
for two inch, one and three-quarter inch and one and 
a half inch by eleven gauge, which you have at your 
Maspeth Plant and we trust you will ship this mate-
rial to us as promptly as possible. Yours very truly, 
H. S. White, President. I ask you when you first 
saw that letter? A. At the trial in Jersey City in 

4Q 1922.
Q. Had you any knowledge that that letter had been 

written before that time? A. None whatsoever.
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Q. Do you know, as a matter o f fact, whether that 
material was shipped ? A. I made inquiries and 
searched the records o f the corporation, and I found 
that this material was not shipped; the only evidence 
that a very small portion was shipped, which might 
be applied against that order, is a very small invoice 
for a few hundred pounds. That invoice was marked 
for identification.

Q. When did you make that investigation? A. 
After the trial in Jersey City, when this matter was 
brought to my attention.

Q. Now, you were asked as to the amount o f ma-
terial which was purchased by Bordentown from Isaac 
Levin during 1918, and 1919. Did you know o f the 
purchase o f this material at the time the purchases 
were made? A. No, sir. I knew about the material 
•that was on hand and to come in a very general 
way.

Q. I f any material was purchased after those con-
signments were delivered, did you have knowledge o f 
the purchases? A. I did not.

Q. After Levin resigned in 1919, was any action 
taken by the Board o f Directors in reference to fu-
ture purchases o f material from Levin? A. No, it 
was not necessary.

Q. Well, why wasn’t it necessary? A. Oh, after1 
1919— pardon me; I misunderstood your question; 
I thought you referred to after this suit. The ques-
tion was in 1919, October, 1919?

10

20

30

Mr. Besore: Will the stenographer read the 
question ?

(Question repeated.)
Mr. Slade: Just a moment; I object to the 40 

question.
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The Court: On what ground ?
Mr. Slade: As immaterial, irrelevant and 

incompetent as to what action was taken by the 
Board o f Directors after Mr. Levin had ceased 
to be a member o f the Board o f Directors and 
in his absence, when he had no knowledge o f 

10 it.
The Court: No, not if there was a con-

spiracy between White and Levin. I think that 
is competent; I will permit that to be an-
swered.

Exception noted for the defendant.

Q. You are referring to May, 1919?

(Question repeated.)

A. The discussion was— there was no resolution 
passed, but the discussion was to discontinue purchases 
o f raw material from Levin o f the kind and character 
that he had formerly delivered.

Q. And where did that discussion take place? A. 
I think the meeting was held at the McAlpin, but I 
don’t quite recall when it was. .

Q. After the stock commission became known 
which White had gotten on the Levin stock, was any 

30 action taken by the Board o f Directors with regard to 
future dealings with Levin ? A. Yes.

Q. What action? A. It was decided upon to have 
no dealings with Levin, and White was so instructed.

Q. W ho so instructed him? A. Mr. Dorman, one 
of the directors, in my presence, and myself.

Q. When was that, Mr. Blum? A. Late in 1919, 
when this attachment suit was brought against Bor- 
dentown, late in the fall.

Q. Did you know until that time that H. S. White40
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was getting a commission on the sale o f Levin’s 
stock? A. I learned through this attachment.

Q. Did you know before that time? A. Perhaps a 
few days before, because Levin told me.

Q. Now, I show you what purports to be an ar-
bitration agreement entered into purporting to be 
signed by the Eagle Pipe & Supply Company, Pitts-
burgh Steel and Tube Corporation, Isaac Levin and 
Bordentown Steel & Tube Corporation, and ask 
whether you know what that is? A. Yes, sir.

Q. Do you know the signature o f Isaac Levin? 
A. I do.

Q. Have you seen him write his name? A. Yes, 
sir.

Q. Is the signature under the words “ Eagle Pipe 
& Supply Company” the signature o f Isaac Levin ? A. 
It is.

Q. Is the signature under the words, “ Pittsburgh 
Steel & Tube Company,” the signature o f Isaac Levin? 
A . It is.

Q. Is the signature following on the next line the 
signature o f Isaac Levin? A. It is.

Q. Do you know H. E. White’s signature? A. I 
do.

Q. Is the signature o f H. E. White appearing un-
der the words, “ Bordentown Steel & Tube Corpora-
tion,”  his signature? A. It is.

Mr. Besore: I will offer the agreement.
Mr. Slade: I object.
The Court: How do you make it compe-

tent?
Mr. Besore: It is competent, your Honor, 

I think, for this reason: Yesterday Mr. Levin 
was on the stand and admitted that in a motion
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to set aside an award made under this agree-
ment, he had made certain statements. I now 
propose to show that this agreement was made 
between the plaintiffs in these two suits and 
the Bordentown Steel & Tube Corporation, that 
Mr. Levin signed it for the plaintiffs, that he 

10 appeared with these notes representing the
plaintiffs as a witness, and that his action in 
that arbitration proceeding was the action o f 
the plaintiffs, namely, that he appeared as their 
witness, their officer, to show that his action 
in filing that affidavit is that o f the Eagle Pipe 
& Supply and the Pittsburgh Steel Tube, but 
not his own individual action. I have no other 
way o f proving that situation.

20 Mr. Slade: I don’t see how that is mate-
rial; notwithstanding what my learned adver-
sary has said, there are certain questions here 
for the jury to decide in the proceedings pend-
ing here. How would that be material?

The Court: I cannot see, Mr. Besore, that 
the fact that there was an arbitration and an 
award binding upon the parties could be mate-
rial, either as contradicting the witness or as 

30 furnishing any evidence by way o f defense.
Mr. Besore: Oh, your Honor, I do not main-

tain for one minute that this is a bar, not for1 
a minute, but what I am trying to do is this: 
Mr. Levin goes on the stand and first testifies 
that the Eagle Pipe and Supply and Pittsburgh 
Steel Tube are the holders o f these notes. W e 
then ask him whether in May o f this present 
year he did not in a proceeding in which these 

40 very plaintiffs were parties, and in which he
appeared on their behalf, whether he did not sav
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that he had since taken up these notes and was 
the owner. Now, it has been suggested that 
his statement to that effect cannot bind the 
parties, because it was an individual transac-
tion. I now propose to show, to introduce this [Q 
thing for the sole purpose of showing that his 
statement was made— was a statement made 
while transacting the business of these very 
companies. I propose to show that he appeared 
there as a witness on their behalf, that they 
made the arbitration agreement, that the whole 
proceeding was a proceeding in which they 
were parties.

The Court: I do not think for that purpose 20 
the arbitration agreement is competent. The 
objection will be sustained.

Exception noted for the defendant.

Q. Was there an arbitration o f that?

Mr. Slade: I object to that as immaterial, 
irrelevant and incompetent.

Mr. Besore: It is for the same purpose.
The Court: I think for the purpose o f con- go 

tradicting Levin, it may be competent; I will 
permit that.

A. There was.
Q. W ho were parties to that arbitration? A. The 

Eagle Pipe and Supply Company, Pittsburgh Steel 
Tube Company, Isaac Levin, the Bordentown Steel 
& Tube Corporation.

Q. What was the subject-matter o f that arbitra-
tion? 40

Mr. Slade: I object to that.
The Court: I suppose if this is a contradic-
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tion, Mr. Besore, you ought to contradict the 
witness ; I don’t think you ought to go into the 
subject-matter o f  the arbitration; we are not 
concerned with it ; it is not raised as a matter 
o f defense.

Mr. Besore: Your Honor, I am not con-
tradicting Levin; Levin himself admitted the 
subject ; I don’t impeach Levin.

The Court: Very well, then, for what pur-
pose is it possibly competent?

Mr. Besore: To show that Levin’s admis-
sion made here on the stand was made while 
he was acting as agent for these very plain-
tiffs.

The Court: Well, did Levin deny that?
Mr. Besore : It was not suggested to him.
The Court: Very well then, how is it com-

petent for you to put in proof o f something 
that is not material to this issue for the purpose 
o f contradiction merely?

Mr. Besore: No, your Honor, it is mate-
rial to this issue whether Levin is the owner 
o f these notes or whether these people are, and 
I have produced here Levin’s own affidavit 
which Levin admits, in which he admits him-
self in that affidavit that he is the owner o f  
these notes, was at the time, which is after 
these suits were brought. Now, what I want 
to do, is to be assured that Levin’s statements 
there were made under circumstances binding 
on these two companies, and to do so I must 
show under what circumstances they were 
made. I am now trying simply to show that 
what Levin admitted, the proceeding he ad-
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mitted he made these statements in, was one 
in which these plaintiffs were parties.

The Court: And so was Levin a party in-
dividually.

Mr. Besore: So was Levin a party, but he is 
there nevertheless.

The Court: Well, he was a party to it.
Mr. Besore: Yes, but I am going to ask 

who produced the notes.
The Court: Well, you may do that, but you 

are now seeking to go into and open up the 
whole matter o f the arbitration.

Mr. Besore: Only to the extent to find out 
who were the parties. What is the last ques-
tion?

(Last question repeated.)
The Court: The objection will be sustained.
Exception noted for the defendant.

O. Were the notes upon which these three suits 
were brought produced in that arbitration?

Mr. Katzenbach: Upon which three suits 
were brought?

Mr. Besore: These three suits were brought.
Mr. Slade: Just a moment; I object, as it 

is not binding on the McDowell people; they 
were not parties to any proceeding there, have 
not been represented, were not there, were not 
made parties, judging from the statement made 
by Mr. Besore.

Mr. Besore: No, they were not.
Mr. Slade: Anything that was done there 

would not be binding upon them. That is a 
special objection I make insofar as the plain- 

1 tiff DcDowell is concerned.

10

20

30

40
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Mr. Besore: Wait one minute; I will elim-
inate the McDowell note from this question; I 
will withdraw the question.

Q- Were the notes upon which suit is brought here 
on behalf of the Pittsburgh Steel Company and Eagle 
Pipe Supply produced at that arbitration? A. They 
were.

Q. By whom were they produced ? A. Isaac Levin. 
By the Court:

Q. When was that? A. About February, 1922. 
By Mr. Besore:

20 Q. Was the McDowell note produced? A. Yes, 
sir.

Q. By whom? A. Isaac Levin.
Q. These proceedings, these arbitration proceed-

ings subsequently became a matter of consideration 
for the Supreme Court of New York, didn’t they? 
A. They did.

Q. Have you ever seen the affidavit of which a 
copy was yesterday produced here and a portion of 

30 which was read to Mr. Levin ? A. I have.
Q. Was that part of these proceedings? A. It 

was.

Mr. Slade: Just a moment; I object to that. 
The Court: The record speaks for itself.
Mr. Slade: I ask that that answer be

stricken out.
The Court: That may be stricken out.
Mr. Besore: I will offer the record in a 

moment; I am going to reserve my offer for 
the present. I think that is all.

40
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By Mr. Slade:
Q. Mr. Blum, why, don’t you know, as a matter 

of fact, that the McDowell note was never produced 
at that arbitration agreement? A. I know positively 
that the note was produced at the arbitration.

Q. Don’t you know at that arbitration McDowell 10 
note was in possession of Mr. Katzenbach here all the 
time, and was not produced at that arbitration agree-
ment? A. The very opposite is the case, Mr. Slade; 
the note was produced by Isaac Levin in the arbitra-
tion agreement, and he asked for judgment for ap-
proximately $24,000.

Q. Just a moment; I didn’t ask you, sir, what he 
asked for. op,

Mr. Slade: I ask that the last part of his “ 
answer be stricken out.

The Court: It may be stricken out.

Q. Now, you are asked here whether you had given 
instructions to Mr. Weiler to write this letter, and 
you said no. I am referring now to Plaintiffs’ Exhibit 
6 for identification? A. Correct.

Q. Now, Mr. Weiler, as manager of your concern, 
had written many letters without you giving him in- 3Q 
structions, hasn’t he? A. Mr. Weiler never was the 
manager of my concern. If you change your ques-
tion, I shall answer it.

Q. Whether he was or was not the manager of 
your concern, he had written many letters on business 
transactions that came under his observation with-
out consulting you? A. Correct.

O. And every letter that was written by him did 
not necessarily come under your personal supervision ? , q
A. Certainlv not.
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Q. And Mr. Weiler wrote many letters on behalf 
of your concern in his department which you had 
never seen? A. Correct.

Q. Letters that were written by the Bordentown 
Steel & Tube Company in their business never came 
under your personal observation, did they? A. Cer- 

10 tainly not.
Q. Or for your personal inspection? A. Certainly 

not.
Q. You were not manager of the concern? A. The 

Bordentown ?
Q. Yes. A. Certainly not.
Q. So, it is nothing unusual that those letters here 

which were referred to, Plaintiffs’ 8 for identification, 
and Plaintiffs’ 9 for identification, that you had never 

20 seen them until they were produced in court? A. 
Certainly.

Q. You did not have charge of the correspondence 
of the Bordentown Steel & Tube Company, did you? 
A. No, sir, I was in New York and they were in 
Bordentown.

Q. Now, then, you said that after Plaintiffs’ Ex-
hibit 6, or the order, I should say, 1185, Plaintiffs’ 
Exhibit 7, was called to your attention, you told Mr. 

30 Weiler you did not want to have any dealings with 
Levin ? A. Correct.

Q. As you told him, because you did not want to 
make a profit on the Bordentown Steel & Tube Com-
pany? A. One of my reasons, yes.

Q. And notwithstanding that, Mr. Blum, isn’t this 
an order to the Eagle Pipe and Supply Company ?

Mr. Besore: I object; there is no testimony 
Mr. Blum sent the order.

40



143

Defendant’s Witness, Julius Blum, Cross

Q. Mr. Weiler, I meant to say. A. It so appears 
from the letters.

Q. Now, while Mr. Weiler worked for you, you 
found him trustworthy, didn’t you? A. Absolutely.

Q. Honest? A. Absolutely.
Q. Efficient? A. Absolutely. j q
Q. And a capable man? A. Certainly.
Q. You were asked whether you knew anything 

about the material that was shipped under Plaintiffs’
9 for identification, and you said a small portion of it 
was shipped, and if I am in error, Mr. Blum, in ref-
erence to this, please correct me. A. No, this refers 
to the three cars which were on the siding and were 
rejected.

Q. Then you referred, when you said a small por- ^  
tion o f the order was shipped, to Plaintiffs’ Exhibit 
7 for identification ? A. As it subsequently was turned 
over, yes.

Q. Now, when did you refresh your recollection as 
to how much o f that merchandise was shipped to 
Bordentown Steel & Tube Company? A. During the 
preparation for the arbitration agreement, for the 
arbitration in New York.
. Q. You looked over the books and found that some 
o f this merchandise was actually shipped? A. No,
1 didn’t find that; I found that none o f it was shipped, 
but there is a possibility that a very small portion 
much later than what this order purports to be, which 
is supposed to be a rush order, was shipped, but it 
really amounts to a very small quantity, as this order 
calls for a carload, which is thirty-six thousand pounds 
or over; therefore, I say that I don’t believe as against 
this order anything was shipped.

Q. So, when you said you thought a part o f it was 
shipped, you made a guess, didn’t you? . A. No, sir.
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Q. There was no merchandise shipped under this 
order, was there? A. As I just explained it, there was 
a possibility o f a small sale to be applied against that 
order. This order calls for a carload o f material, a 
rush order, and if you ask me whether this order 
was shipped, I answer you “ N o.”

10 Q- Please look at this order and see whether there 
was anything here about a rush order, will you? A. 
The letter that goes with it, says “ Rush.”

Q. But there is nothing about a rush order there, 
is there? A. The letter which accompanies the or-
der.

Q. There is nothing unusual about a rush order to 
send merchandise in installments? A. Yes. it would 
he unusual if the order calls for a carload, because that 

20 implies the carload rate o f freight.
Q. Now, after you had told Mr. Weiler that you 

.did not want to have any dealings with Mr. Levin did 
you on behalf o f Julius Blum & Company purchase 
any merchandise from Levin? A. I don’t believe 
so.

Q. Well, are you guessing or do you know? A. I 
am guessing.

Q. You made a guess, didn’t you? A. I couldn’t 
2o possibly remember.

Q. Will you say that you did not buy merchandise 
from Mr. Levin on behalf o f  Julius Blum & Com-
pany after you told Mr. Weiler you did not want to 
deal with Mr. Levin? A. I would be very much sur-
prised if we had.

Q. I didn’t ask you that, sir. A. I don’t believe 
we did.

Q. Did you look it up? A. No, sir.
Q. Do you know? A. No. sir.40
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Q. Then you are guessing, aren’t you? A. Just as 
I told you.

H A R R Y  E LLSW O R TH  W H ITE , sworn.

By Mr. Besore:

Q. Where do you live, Mr. White? A. Evanston, 
Illinois.

Q. What is your business? A. I am president of 
the Bordentown Steel & Tube Corporation, also a di-
rector; I am sales manager o f the tube department 
for the Steel Sales Corporation, Evanston, Illinois. 20

Q. How long have you been president? A. Since 
October 21, 1920.

Q. And you are a son o f H. S. White, the former 
president? A. I am.

Q. And you were elected upon his resignation ? A.
I was.

Q. Did you have any conference with Isaac Levin 
in which the question o f payment of moneys to H.
S. White was discussed? A. I did. ,

Q. When was the first conference? A. In Febru-
ary, 1921, at the McAlpin Hotel in New York.

Q. W ho was present at that conference? A. Mr. 
Levin, Mr. Blum and myself.

Q. Well, what was said to Mr. Levin in reference 
to the payment o f money to Mr. White?

Mr. Katzenbach: I object to the question, 
sir, as framed, unless it states by whom those 
remarks were made. 40

Mr. Besore: I don’t think it makes any dif-
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ference by whom; they were all talking; Mr. 
White testified to the occurrence.

( Question repeated.)

Q. When Mr. Blum and Mr. White and Mr. Levin 
were present at the conference?

The ‘Court: H e may answer it.

A. Mr. Levin was questioned as to payments to 
H. S. White.

By the Court:

Q. W ho questioned him? A. Mr. Blum questioned 
him and I questioned him. He denied—

20
Mr. Katzenbach: I feel, sir, that we ought to 

have the conversation, the questions and an-
swers.

The Court: Yes, as far as possible tell what 
was said by each o f the parties to the conversa-
tion.

A. I asked Mr. Levin whether or not he had made 
payments to H. S. White; he denied that.

30 Q- What did he say? A. He said, “ I have never 
made payments to H. S. White for any reason except 
this sale, this commission due oh the sale o f stock.’* 
He finally stated that he had paid him about one thou-
sand dollars additional over the settlement, that is all.

By Mr. Besore:

40

Q. Was he asked many questions about this matter? 
A. He was questioned very many times ; Mr. Blum did 
most o f the questioning.

Q. Was he asked if he paid any other moneys to 
H. S. White? A. He was.
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Q. What did he say to that ? A. He denied it.
Q. When was the next conference? A. In March, 

on March 15, in Mr. Levin’s office by appointment.
Q. W ho was at that conference, Mr. White? A.

Mr. Levin, Mr. Blum and myself. 10
Q. What was said in relation to this matter at that 

conference and by whom? A. This conference was 
brought about by a desire on Mr. Levin’s part—

Mr. Katzenbach: I object.

Q. No, tell what was said. A. Well, I would like 
to introduce my story.

Q. Just answer the questions. Strike out the ques-
tion. How did you happen to have this conference? 20 
A. At the request o f Mr. Levin, who wanted to put 
the cards on the table and clear this matter.

Q. Well, what happened at the conference then?
A. He produced cancelled checks bearing H. S. White’ s 
signature, and also showed invoices for material which 
he had purchased and later sold to Bordentown.

Q. Did you take any notes o f the—  A. Mr. Blum 
took the notes ; I could O K the notes as seeing them 
made, but I did not take any notes myself . 39

Q. Was Mr. Levin then asked whether he had paid 
H. S. White any money? A. He was.

Q. And what did he say? A. He admitted addi-
tional payments to H. S. White, stating that it was 
on a Government transaction.

Q. How much did he say? A. About $4,000.
Q. Was he asked to produce any evidence o f that 

transaction? A. He was questioned as to the trans-
action, and he said that he could not show any rec- ^  
ords, as it was a vest pocket transaction.

O. Was he asked to produce his books? A. Not at 
that time.
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Q. Did he show any evidence as to that transac-
tion ? A. He did not.

Q. Did he give any calculation by which that sum 
o f $4,000 was arrived at? A. Only inasmuch as his 

10 profit had been so much, and he paid H. S. part o f  
that profit.

Q. H ow  much did he say his profit had been? A. 
Approximately ten thousand dollars.

Q. And how much did he say the payments were? 
A. About four thousand dollars.

CROSS-EXAMINATION by Mr. Katzenbach:

20 Q- Mr. White, what is your age? A. Thirty-four 
years old.

Q. How long have you been in the steel business? 
A. How long?

Q. Yes. A. A  little over seven years.
Q. Were you in the steel business at any time with 

Mr. H. S. White ? A. Only in a sales connection with 
him, never— he has been president or sales manager, 
or president o f companies in which I have handled 

2Q western sales.
Q. And did you handle western sales for the Bor- 

dentown Steel & Tube Corporation at the time Mr. 
H. S. White was president? A. The Steel Sales 
Corporation.

Q. You were connected with the Sales Corporation ? 
A. The Steel Sales Corporation.

Q. The Steel Sales Corporation; that was a com-
pany which performed the function o f selling the pro- 
(luct o f the Bordentown? A. As a distributor.

Q. Mr. Blum was associated with you in that com-
pany? A. He is not.
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Q. He was, wasn’t he ? A. He was not.
Q. Was he a director of. the company? A ’. In 

Steel Sales?
Q. Yes. A. He never has been, no.
Q. And not an officer o f it? A. Not at all.
Q. In no sense was he connected with you or as-

sociated with you in the sales o f the product o f the 1 
Bordentown Steel Company through the Steel Cor-
poration? A. Through the Steel Sales, Mr. Blum has 
nothing whatsoever to do with the company.

Q. Now, at the time, however, that the company 
with which you were connected was making sales o f 
steel tubes, they were procured from the Bordentown 
Steel Corporation? A. Part o f our sales, yes.

Q. And Mr. H. S. White was president o f the cor-
poration at that time? A. Yes.

Q. Mr. H. S. White is your father, isn’t he? A. 
He is.

Q. And you realize, I suppose, when you are telling 
o f payments or trying to tell o f payments which Mr. 
Levin said he made to your father, that it is o f your 
father that you are speaking? A. I do.

Q. And that your father is accused in the defense 
o f these suits o f fraud with Mr. Levin? A. I do.

Q. O f bribery? A. I do.
Q. And that the same man who is thus accused is 

your father ? A. I do.
Q. I want to make certain o f that.

Mr. Besore: I think he admitted all o f it.
Mr. Katzenbach: Yes, he has.
Mr. Besore: He admitted that man was his 

father, and that the man that committed the 
bribery, that same man is his father.

Mr. Katzenbach: That is the way I wanted
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to get it, both forward and backward; it is 
quite remarkable.

The Court: Go ahead.

Q. Now, you do not know o f your own knowledge, 
save through what you say you heard Mr. Levin say, 
that any moneys at any time passed between Mr. 
Levin and your father? A. I do not.

Q. And then the knowledge.that you possess is ab-
solutely that which Mr. Levin gave you? A. No, I 
wouldn’t say that.

Q. Do you possess any other information o f your 
»own knowledge? A. Mostly acquired through Mr. 
Levin’s admissions. You don’t see bribery; you can’t 
be behind the door.

Q. I am not asking you for a speech, Mr. W hite; I 
20 am asking whether you have, o f your own knowl-

edge, any information other than that which you re-
ceived through Mr. Levin? A. None.

Q. Exactly; that is what you said first. Now, all 
the knowledge then that you had was obtained from 
Mr. Levin, as I understand your testimony, upon two 
occasions, one in February, 1921, at the Hotel Mc- 
Alpin in New York, when Mr. Blum, yourself and Mr. 
Levin were present, and the second upon March 25th 

30 at Mr. Levin’s office when the same persons were pres-
ent? A. March 15th.

Q. I beg pardon? A. March 15th.
Q. March 15th, when the same persons were pres-

ent, is that so? A. Correct.
Q. Now, at the first meeting that you had with 

Mr. Levin, pursuant to questions that were asked, I 
understood you to say that Mr. Levin said that Mr. 
H. S. White, your father, had sold some stock belong- 

40 ing to Mr. Levin, upon which Mr. H. S. White claimed 
a commission?
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Mr. Besore: I object to that, your Honor; 
it was not so stated.

The Court: Reframe your question, Mr. 
Katzenbach.

Mr. Katzenbach: I will reframe the ques-
tion.

Q. As I understand you, in the month o f February, 
1921, at the Hotel McAlpin, Mr. Levin, in response 
to questions, stated that Mr. H. S. White had sold 
certain stock in the Bordentown Steel and Tube Cor-
poration which had belonged to Mr. Levin, and upon 
the sale o f that stock Mr. H. S. White had claimed a 
commission, is that so ? A. That is so.

Q. That Mr. H. S. White had instituted ai-Suit to 
collect this commission from Mr. Levin 3 A. Yes.

Q. That subsequent to the commencement o f the 
suit there had been paid by Mr. Levin to Mr. H. S. 
White upon account o f these commissions so claimed 
the sum o f $1,000? A. The suit had already been 
settled by agreement.

Q. Yes, I said, subsequent to the suit. A. A  legal 
agreement, whatever that was.

Q. I have said subsequent to the suit in question, 
and a thousand dollars additional ? A. Yes.

Q. A  thousand dollars, and Mr. Levin told you and 
told Mr. Blum at that time that that thousand dol-
lars was on account o f these commissions for the sale 
o f that stock? A. That claim had attready been 
settled ; it was an additional amount.

Q. I am asking what Mr. Levin told you and told 
Mr. Blum at that time— that was his statement, wasn’t 
it? A. That was an additional payment o f one thou-
sand dollars.

Q. On account o f such corpmissions ? A. Yes.
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Q. Now, on March 15th, you have said you were 
invited by Mr. Levin to attend at his office? A. Yes, 
sir. .

Q. And Mr. Blum and Mr. Levin and yourself be-
ing present, Mr. Levin said that he would exhibit to 
you the documents connected with transactions which 

10 he had had and in which Mr. H. S. White had fig-
ured? A. Such documents as he could produce.

Q. Such documents as he could produce; you had 
then no knowledge o f any documents and what they 
were, had you, personal knowledge? A. He had ad-
mitted payments in previous meetings.

Q. He had admitted one payment, I understood you 
to say? A. Yes, sir.

Q. Yes, one payment; that was all the knowledge 
90 you possessed at the time o f this second interview? 

A. Yes.
Q. And all that knowledge had been derived fromi 

Mr. Levin? A. It had.
Q. Now, Mr. Levin at this second interview said 

that he would put the cards on the table and show 
all the transactions which he had had with Mr. H. S. 
White, didn’t he? A. He did.

Q. He could not have said he would do any more, 
30 could he? A. Not if he produced everything.

Q. No, but a man can do no more than produce what 
he has, can he? A. That is true.

Q. And at that time Mr. Levin did produce and 
permit Mr. Blum in your presence to make copies o f 
certain checks ? A .. He did.

Q. You did not know anything about those checks 
before Mr. Levin showed them to you, did you? A. 
No.

40 Q • It was Mr. Levin’s voluntary action which
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showed you those checks, wasn’t it? A. W e knew o f 
payments that were made in some way.

Q. You knew o f one payment, you said; now, I am 
asking you whether it was not Mr. Levin himself 
who voluntarily showed you these papers? A. He 
did.

Q. And he voluntarily showed you the invoices for 
the Bordentown Steel Tube? A. He did.

Q. And permitted Mr. Blum to make such copies 
o f notes from all those papers as he wished? A. He 
did.

Q. And that was done, as I' understood—  Mr. 
White, you were elected president o f the Bordentown 
Company upon the resignation o f your father? A. I 
was.

Q. And you were president o f the Bordentown 
Company at the time o f both these interviews? A. 
I was.

Q. And payment upon the notes given by the Bor-
dentown to Mr. Levin and indorsed to plaintiffs in 
this suit had been then stopped before these interviews, 
hadn’t it? A. Stopped after the interview in Febru-
ary.

O. In February; now, at the time Mr. Levin passed 
you out these checks and these invoices and permitted 
you to make an examination at your will o f these 
papers, these notes were all due and payment upon 
them had been stopped? A. Yes, sir.

Q. Now, after Mr. Levin had shown you the notes 
from which Mr. Blum made notes, he then told you 
that there was still something else? A. Yes.

Q. Some other transaction that he had had with 
Mr. White? A. Yes.

Q. And he told you that that was a Government 
transaction? A. He did.
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Q. He told you the figures in the Government trans-
action? A. No, he gave us the figures as to profits.

Q. As to his profit? A. The profits, yes.
Q. O f course, he would not have been at liberty to 

have disclosed other figures in connection with a Gov-
ernment contract, would be? A. Why, I see no rea- 

10 son why.
Q. O f course, you don’t see any reason? A. No.
Q. Now, he gave you the matter o f the whole 

amount o f the profit and the approximate amount, at 
least, that Mr. H. S. White had received? A. All he 
gave us in connection with the transaction was the 
profit.

Q. And the approximate amount which Mr. H. S. 
White had received? A. Yes.

Q. And he told you that was $4,000? A. Approxi-
mately $4,000.

Q. Approximately $4,000? A. The entire deal was 
approximate.

Q. That is, he said he had made approximately 
$10,000 profit, and had given approximately $4,000 to 
Mr. White? A. Correct.

Q. And he told you that Mr. H. S. White had 
helped Mr. Levin to get the Government contract, 
didn’t he ? A. He did.

Q. And that was the reason for the payment being, 
made to Mr. H. S. White by him? A. That was his 
answer.

O.. Now, you have said Mr. Levin said he would 
lay the cards on the table at that interview, haven’t 
you? A. Yes.

Q. And those were the cards that were laid on the1 
table, weren’t they? A. Yes.

Q. And was it from what Mr. Levin told you in40
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those two interviews— I understand you possess no| 
personal knowledge as to any o f the relations or any 
relation which may have existed between Mr. H. S. 
White and Mr. Levin? A. None.

By Mr. Besore :

Q. Was this a Government contract, a contract with 10 
the Government? A. A  Government deal, the pur-
chase o f Government supplies, materials.

Q. And what records o f this Government deal did 
he show you? A. None.

Q. Did you ask him? A. We did.
Q. What did he say? A. He could not produce 

them; it was a confidential, vest pocket transaction.
Q. Was he asked to show the books o f the com-

pany? A. Not at that time. 20
Q. In March was he asked? A. No, not at that 

time.
Q. Did he give you accurate figures with relation to 

this deal? A. Approximate figures.
Q. Did he tell you how much material was bought 

from the Government? A. No.
Q. Or at what price it was bought? A. No.
Q. The amount that was paid for it? A. No.
Q. What figures did he give you? A. His profit *0 

and the amount paid to H. S. White.
Q .. In approximate figures ? A. In approximate 

figures.
Q. Was he asked whether that commission appeared 

on his books? A. Not at that time.

40
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G. H. M A RTIN  W H IT E  sworn:

B y  M r. B esore:

Q. Where do you live, Mr. White? A. Cleveland. 
Ohio.

Q. What business are you in ? A. The rubber busi- 
10 ness.

Q. You were formerly in the steel business? A. 
Yes, sir.

Q. Were you at the Bordentown Steel & Tube 
Company’s plant during 1920? A. I was.

Q. What position did you occupy there ? A. Plant 
superintendent.

Q. You will have to speak a little louder, please. 
A. Plant superintendent.

20 Q. When did you come there as plant superinten-
dent? A. March, 1918.

Q. And when did you leave? A. October, 1920. 
Q. You are also a son o f H. S. White, aren't you? 

A. Yes.
Q. You came with him? A. Yes.
Q. And left with him? A. Left with him.
Q. Now, how long have you been in the steel busi-

n ess-h ow  long were you in the steel business ? A. I 
30 started in the steel business in 1916 with the Standard 

Seamless Tube Company at Ambler, Pennsylvania.
Q. What departments o f the steel business have you 

been in? A. All departments.
Q. Have you had occasion to use material for re-

drawing? A. I have.
Q. How long did you operate a tube drawing mill ? 

A. The first tube drawing mill I ever operated was 
in Bordentown, starting there in April, 1918, until 

40 1920.
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Q. Had you had experience in tube manufacturing 
before that time? A. At the Standard Seamless Tube 
Company as Ambler— I was not operating that plant 
there; it was simply a matter o f experience that I went 
there.

Q. I show you an invoice marked D'l for identifica-
tion, and ask you whether you received the material 10 
therein described while at Bordentown? A. I did.

Mr. Besore: /Now, I think, your Honor, 
perhaps we had better shorten this, by showing 
him all o f them at once.

The Court: All right.

Q. I show you invoices marked Exhibit t)2 for 
identification to D9 inclusive for identification, and 
ask you to examine them and say i f  you received the 20 
materials therein described? A. These were all re-
ceived.

Q. You remember them? A. I do.
Q. Now, will you take those invoices?

Mr. Besore: I should like to offer these in-
voices now in evidence; have you any objec-
tion?

Mr. Katzenbach: Let me see them. (A ftet 
examining papers.) I f the Court please, I ob-
ject to the introduction as evidence o f thesei 
papers for the reason that while they are intro-
duced apparently as purporting to come from 
Isaac Levin, they bear certain marks which 
have been placed thereon, and which it has not 
been proven were ever placed thereon by Mr. 
Levin.

Mr. Besore: Well, when I offered these yes- 
terday, I asked counsel if they wanted the
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marks taken off, and they then told me they did 
not want to make me take them off; now, if 
they want me to take them off, I will .renew my 
offer to take them o f f ; I simply want to know( 
what counsel wants.

Mr. Katzenbach: This is one which was 
10 shown us yesterday; you may admit that as it

is, if you wish.
Mr. Besore: I am perfectly willing to tear 

them off.
Mr. Katzenbach: Now, if your Honor 

please, I think these things ought not to be ad-
mitted except as they were in their original 
condition; they have memorandum all over 
them made afterward.

20 The Court: It might be well to restore them
to their original condition before they are o f-
fered.

Mr. Besore : I offer the invoices.
Mr. Katzenbach : We have no objection now 

since the notations have been removed. The 
one that was submitted to us yesterday had in-
offensive notations, but I understand even 
that has been removed now, so there is no ob- 

30 jection whatever.
Mr. Besore: There is one notation which I 

will prove.

Q. I show you Exhibit D3 for identification, and 
ask you in whose handwriting is the notation on the 
side? A. H. S. White.

Q. I show you also Exhibit D4 for identification 
and ask you in whose handwriting that is? A. H. S. 

4Q White.
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Mr. Besore: I now offer the invoices.
The Court: They may be marked.
Said invoices are marked respectively Ex-

hibits D l, D2, D3, D4, D5, D6, D7, D8 and 
D9.

Q. Now, Mr. White, what sort o f material is re-
quired for the making o f steel tubing by the processes 
employed at Bordentown A. W e require material o f  
good steel, free o f pits and scale and fairly long 
length.

Q. What sort o f material is used for that— where 
does it come from, the material used in—

Mr. Katzenbach: We object to that as irrele-
vant and immaterial. The question, I assume, 
is not where in general the Bordentown Steel 
and Tube Company gets its steel tube.

Mr. Besore: No, it is only for the—
The Court: He may state generally.
Mr. Besore: Where such material comes 

from, what its origin is.
( Objection withdrawn.)

Q. Not the people you buy it from, but where it 
comes from? A. Other large mills that have these 
shorter ends, running five feet and over, in some cases 
left over, or else new material from other mills.

Q. Now, when you say “ new material” what do you 
mean.what sort o f new material? A. (New tubes 
pierced and ready for redrawing.

Q. The Bordentown does not make any material 
from the pierced billets, does it ? A. None at all.

Q. You have to have a tube to start with in order 
to redraw? A. Y ou have to have a pierced billet to 
start operations.
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Q. Now, I show you these various invoices, and 
ask you if by looking at them you can tell the char-
acter of materials which were received in each instance. 
If you don’t know, why, don’t hesitate to say so. A. 
Just what do you mean?

Q. I want to know what kind o f material was re- 
10 ceived when that invoice was -received, the class o f 

material that was received in this invoice? A. On 
that invoice ?

Mr. Katzenbach: Let us get it in, exhibit 
so and so.

Mr. Besore: You want it by each exhibit ?
Mr. Katzenbach: I think that would be 

right.

20 Q. All right, I show you Exhibit D l, and ask you 
if you can tell by looking at it what sort o f material 
was delivered at that time? A. It was a carload of 
miscellaneous sized tubing, short in length, rusty, 
pitted, generally a poor class o f material.

Q. Were you able to use it? A. About fifty per 
cent.

Q. H ow did you use it? A. By putting a lot o f 
work on it that would not have been necessary on first- 

30 - class tubing.
Q. Were you able to make first class tubing out o f 

that fifty per cent? A. Some o f the fifty per cent that 
was put into process was finished and shipped.

Q. Well, how many operations did it require? A. 
In a number o f cases it required as many as seven or 
eight passes on the benches,

Q. How many passes does it ordinarily take for 
that tubing? A. First-class material?

40
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Q. First-class material, yes. A. Two to three or 
four would not be excessive for first-class material.

Q. What became of the other fifty per cent? A. 
Scrap.

Q. Did you put it through the process? A. Some 
of it was tried to be put through, but it was impos-
sible to process, and it had to be scrapped, the other 
material was scrapped without trying to be processed.

Q. Now, I show you Exhibit D2, an invoice, and 
ask you the same question as to that— what class o f 
material came on that particular invoice? A. This 
particular car was second-hand boiler tubes, inch and 
a half, nine gauge in longer lengths, cut from boilers. 
It was burned on one end for a length o f about four 
feet. The other portion o f the tube was pitted and 
scaly.

Q. Were you able to Use it ? A. Fart o f it.
Q. What became o f the rest o f it? A. The rest, 

some of it was scrapped, and some of it I believe is 
still lying in the mill at the present time.

O. The part that you used, how many operations 
did you require to use that? A. I believe six passes 
on that particular car.

Qi. Is that an unusual number? A. Well, not un-
usual;, four passes would not be excessive; this is a lit-
tle unusual.

O. Well, is that more than would be required if the 
material were first-class material? A. I f the material 
were first-class, yes.

Q. How many passes would it require then? A. 
Four.

Q. I now show you Exhibit D3, and ask you 
whether you can tell us as to the character o f ma-
terial which was delivered to that invoice? A. The
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same class o f material that I have just qualified on the 
other invoice.

Q. Identically the same? A. Identically the same 
sort o f material as the car before, inch and a half 
nine gauge, the same class o f material.

Q. And you used the same proportion o f it? A. 
10 Just about the same proportion.

Q. In the same manner ? A. The same ratio.
Q. I show you now Exhibit D4, and ask you what 

class o f material was delivered in that invoice? A. 
There is an item on here listed inch and inch and a 
quarter, twelve, twenty thousand pounds, which was 
material which had been sheared on a scrap shear; 
it had been hacked with a cleaver: it was in lenghts o f 
from eighteen to twenty-four inches, extremely short. 

- u The rest o f the material was miscellaneous, was in-
clined to be short; it was also rusty.

Q. Material which was sheared with shears that 
you speak of, can you use that? A. I f it is long 
enough to permit drawing it out into long lengths o f 
steel tubing; it has to be five feet or longer.

Q. Was that long enough? A. It was twentv-four 
inches, some o f it shorter than that; it wasn’t long 
enough. In the larger pieces there would oftentimes 
be a cleaver mark clear through the outside wall.

O. Were you able to use it? A. I was not.
O. What did you do with it? A. Scrapped it.
Q. What about the rest o f the material? A. Some 

o f the other material was finished, processed.
Q1. How many passes did it require? A. It is 

rather hard to classify that on that material, as there 
is so many miscellaneous sizes.

Q. Was it first-class material? A. No, it was not 
first-class.40
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O. W hy wasn’t it ? A. It had been in the hire so> 
long that it was rusty, very badly pitted.

Q. Do you know what per cent o f that was used?
A. Speaking o f the car?

Q. Yes. A. Less than fifty per cent.
Q. And that fifty per cent, did that require any unr 

usual process, any unusual number of passes— when 10' 
I say “ unusual” I mean a number of passes over and 
above what would be required for first-class material?
A. It required more pickling in the pickle room ; it 
also, I would say, required on an average o f one to 
two passes more than first-class material would have 
required.

Q. I now show you Exhibit D5, and ask you what 
class o f material was delivered under that invoice?
A. -That is parallel with the same class o f material 20 
that was described in the last item, on the previous in-
voice, inch and eighth, inch and a quarter twelve and 
thirteen gauge, sheared on both ends; that also was cut 
with the cleaver.

Q. The entire carload? A. The entire carload.
Q. What did you do with that? A. I believe that 

carload was rejected.

Mr. Slade: What exhibit is that? • ,30
Mr. Besore: D5.

Q. You mean you did not get it at all?

Mr. Slade: Just a moment; T object to that 
question.

Mr. Btesdre: ’He said it was -rejected; I want 
to find out what he means.

Q. What do you mean when you say it was re-
jected? A. Just that it was rejected. ‘ ' ■
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Q. You didn’t get it? A. That is exactly what I 
mean.

By the Court:

Q. You did not accept delivery o f it, is that what 
you mean? A. As I recall that car, it was put on our 

10 siding, but it wasn’t received in the mill; it was re-
turned.

By Mr. Besore:

Q. Now, I show you Exhibit D6, and ask you if 
you can tell what material was delivered under that? 
A. A  miscellaneous carload o f tubing from one inchi 
to two and three-quarters, various gauges.

Q. What was its condition? A. The car was 
20 topped off, a third part o f the top o f the car was very 

good material. Just a minuto—one-third o f the car 
was very good material, namely, the top; the bottom 
two-thirds was mixed, short, a lot o f it been sheared. 
In this car there were several lengths o f pipe that had 
been used for steam coils.

Q. What did you do with that material ? A. W e 
processed the third o f the car that was good ; the other 
two-thirds, some o f it was scrapped, some o f it was 

30 sorted, spent a lot o f money on it trying to sort it.
Q. Were you able to make first-class material out 

o f it? A. Out o f the top third.
Q. I now show you Exhibit D7, and ask you if you 

can remember the character o f materials delivered 
under that invoice? A. It was a miscellaneous carload 
o f tubing o f various sizes, also topped off very nicely, 
containing the same character o f merchandise as the 
other.

Q. What was done with it, the same thing? A. 
Practically the same thing.

40
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O. I now show you Exhibit D8, and ask you if you 
can determine what the character o f the material de-
livered under that invoice was? A. That is larger 
class o f material, two to three inch; it is rather large 
for our requirements.

O Do vou remember it at all? A. I remember the
3 10car, yes.

Q. What was the character of the material? A.
The top half o f the car was practically all right; the 
bottom half was shorter lengths and mixed material, 
various sizes and gauges, and required a lot o f work 
to sort.

Q. What sort o f material was it? A. The top half 
was all right; the bottom half was very poor quality.

O. I show you Exhibit D9, and ask you as to the 
character of that material? A. That is a car of the 
same character *, it is two inches; smaller.

O. Well, what was— if you don’t remember, Mr. 
White, don’t hesitate to say s o ; perhaps we can refresh 
your recollection, but do you know, do you remember 
that carload o f material ? A. I can’t describe that car 
very fully.

Q. You don’t remember? A. I remember that the 
car came in, and that it was unloaded.

O. But you don’t remember the character o f the ma-
terial? A. I can’t describe it very fully.

O. Did you see the freight bills rendered by the 
railroad company on these various cars? A. I did, 
yes, and I have seen them a number o f times.

Q. I show you a freight bill issued by the Penn-
sylvania Railroad, and ask you if you have ever seen 
that bill? A. Yes, I have.

Mr. Katzenbach: I can’t see, your Honor—  40 
O f course, the freight bill has not yet been of-
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fered; if Mr. Besore desires to offer the freight 
bill—

Mr. Besore: All I want to do is to refresh 
the witness’s recollection as to the car itself by 
the freight bill, showing where it came from. 

Mr. Katzenbach: I object to that, sir, it 
10 being impossible to have his recollection re-

freshed by annotations made by others.
The Court: Yes.
Mr. Besore: Your Honor, I am simply 

showing him the freight bill which came into 
the place; it is not his memorandum, o f course.

The Court: You are offering it for the pur-
pose o f refreshing his recollection; you are 
offering something which he did not make.

20 Mr- Besore: Which he did not make, but
which he knew at the time.

The Court: I don’t think it is competent.

Q. And you don’t remember about this car?

Mr. Katzenbach : He said he didn’t.

Q. Now, looking over these various invoices, Mr. 
White, is there anything on the face o f the invoice to 

30 designate the character o f the material— that is, its 
lack o f quality?

Mr. Katzenbach : I object to that question. 
The witness has testified exactly what each one 
o f the carloads indicated by the invoices were ; 
he has been asked fully to explain in each in-
stance just what class o f goods was comprised 
in the invoice, which he has done from mem-
ory, and I think that it is inadmissible to ask 

™  him if there could be memoranda upon the in-
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voices which he could have taken into consid-
eration when he was classifying the goods.

The Court: Let me hear the question.
(¡Question repeated.)
Mr. Katzenbach: I object, for the invoice 

speaks for itself.
Mr. Besore: The purpose o f this is simply 10 

this: Our allegation is that this thing was a 
fraud and a sham, orders were given for good 
material and bad material delivered in fulfill-
ment.

Mr. Katzenbach: And accepted.
Mr. Besore: Now, the invoices in question 

don’t show on their face that we were getting 
the kind o f material that we actually got; they 
are quite as consistent with the delivery of 20 
good material—

Mr. Katzenbach: Well, they speak for them-
selves at any rate.

The Court: That is a matter of argument.
Mr. Besore: Well, o f course, if your Honor 

has so ruled, but the language is equivocal; it 
is language used in the trade, language which 
the jury does not understand, I suppose; I 
don’t.

The Court: It is a matter for argument, 
and if more than one inference may be drawn 
from it, I suppose that is likewise a matter for 
argument, unless it is technical language which 
in the trade had a particular and peculiar sig-
nification, but I don’t understand that that 
is offered for that.

Mr. Besore : Well, that was my purpose, to
• XT T 40show that there was nothing on it. Now, 1 

will re frame my question.
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Q>. Will you look at these invoices, and tell what 
the significance in the tube trade is o f the designation 
o f the materials thereon?

Mr. Katzenbach : I f there is such a signifi-
cance, you mean.

Mr. Besore: I f it has any— well, it has some 
significance, certainly.

The Court: Well, if it is the mere ordinary 
use o f  English, the jury can conclude as well as 
this man what it means; if it is technical lan-
guage known to the trade, then he may explain 
it.

A. Well, I don’t see any technical designation o f 
what that tube is. It is inch and eighth and inch and 

20 inch and quarter twelve and thirteen gauge. Gauge 
means the wall thickness. Inch and eighth and inchs 
and quarter means the outside diameter. It simply 
says “ tubes.”

Q. It doesn’t say what kind o f tubes? A. No.

By the Court:

O. It does not refer to quality? A. No, no refer-
ence to quality.

By Mr. Besoire:

Q. None o f them refer to quality, do they? A. 
No. ,

Q. Well, do you know who ordered this material? 
A. H. S. White ordered it.

Q. And to whom did you report down there at the 
mill? A. H. S. White.

Q. Did you say anything to H. S. White about; 
the character o f this material at the time it came into 
the plant?

40
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Mr. Katzenbach: I object; it is no conversa-
tion which occurred between the parties to these 
suits, or at which any o f the parties are alleged 

. to have been present.
The Court: Well, o f course, the whole gist 

o f this defense is fraud, and the conduct o f 
both o f the actors would be material, and I take 
it that this relates to the conduct o f one o f the 
actors in the alleged fraud. I think I shall per-
mit it to be answered.

Mr. Katzenbach: May I ask an exception, 
sir?

The Court: Yes.
(Qluestion repeated.)

A. I told him that it wasn’t fit for use, and wished 
him to secure better material.

Q. What did he say about it? A. He said that it 
was the best material that he could secure' at that 
time.

Q. What did he tell you to do? A. He ordered that 
we go ahead and draw the material as best we could.

Q. Were you getting any other material at that 
time? A. Yes, there was some other material came 
in at that time.

CROSS-EXAMINATION by Mr. Slade:

Q. Mr. White, at the time when you first became 
acquainted with the Bordentown Steel and Tube Cor-
poration, how old were you? A. 1918— about 
twenty.

Q. I understood you to say that you first became 
connected with the steel business in 1916? A. Yes, 
sir.
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Q. And that you went to work for a concern, if J; 
am not in error, by the name o f the Engineering— is 
that the concern? A. W ho?

Q. Will you kindly give me the name o f the con-
cern? A. The Standard Seamless Tube Company.

Q. How long were you with them? A. About a 
10 year.

Q. What was the character o f the work you did 
there? A. I- started it at the open hearth depart-
ment, making steel, followed the iraw steel entirely 
through the plant in every department they had in the 
mill there.

Q. You were just an ordinary workman? A. Ex-
actly.

Q. Where did you go after you ceased connection 
with this concern you just referred to? A. I was in 
Cleveland a short time after that.

Q. Without work? A. No, with the Kelly Spring- 
field Rubber Company.

Ql A  rubber company— you went out o f the steel 
business altogether? A. Yes.

O. How long were you out o f the steel business 
after you had been with this concern you last men-
tioned? A. A  period o f five or six months.

Q. Then you went back again in the steel business ? 
A. With the Bordentown Company.

Q. So that your entire experience prior to the time 
that you came to the Bordentown was that o f a 
workman? A. An ordinary workman in the mill 
learning the tube business.

Q. And you were there for one year ? A. One solid 
year.

Q. Do you know how long your father had been in 
the business prior to the time that you had gone to

40
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work in the first mill? A. About twenty-two or 
twenty-three years.

Q. And your father has had a great deal o f ex-
perience in that line? A. 'Yes, sir.

Q. That is correct, isn’t it? A. Yes.
Q. Your father was president o f the concern when 

you went to work for the Bordentown Steel & Tube 10 
Company? A. Yes, sir.

Q. And you were dismissed or you severed your 
relations with the Bordentown at the time your 
father did in October, 1920? A. Dismissed?

Q. Or you severed your relations? A. I resigned.
Q. Well, you resigned after you father resigned?

A. Yes.
Q. The same month? A. The same month.
Q. And you stayed there during the period that 20 

your father was there as president, is that correct?
A. My father was president.

Q* And you worked there as superintendent while 
your father was president? A. Yes, sir, that is ab-
solutely right.

Q. It was your father who gave you that position 
as superintendent? A. Absolutely.

Q. That is correct? A. Yes.
Q. And he was the one who placed your salary? §§ 

A.~Yes.
Q. And you were under his supervision? A. Yes;
Q. You say your father had about twenty years’ 

experience in that line? A. Twenty-two or twenty- 
three years.

Q. Yes, he has worked in an official capacity in his 
life for a period of twenty-three years? A. He cer-
tainly has. 40
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Q- And you would consider his judgment better 
than yours, wouldn’t you, upon raw material? A. 
Not on raw material.

Q. No, not raw— well, o f  the character o f the ma-
terial that you were using for drawing pipes? A. No, 
I would not.

10 Q. Would you consider your judgment superior to 
your father’s ? ' A. Yes.

Q. Your father, however, was president o f that 
concern, wasn’t he? A. He was.

Q. And you were working under your father? A 
Yes.

O. Employed by your father? A. Yes, sir.
' Q- Since you have got out o f Bordentown, have

you been superintendent in any other factory? A.
20 Pittsburgh Steel Tube Company, Beaver.

Q. Beaver? A. Yes.
O. Were you superintendent there? A. Superin-

tendent.
Q. What was the character of their work? A. It 

would have been the same as the Bordentown.
O. But they didn’t do it, did thev? A. They 

never got that far.
Q. So you became the superintendent o f a factory

30 that never did any work? A. I helped build the! 
plant.

Q. Did you or did you not, sir? A. What is that?
Q. You became superintendent o f a factory that 

never did any work? A. There wasn’t any work to 
be done at that time.

Q. But you were superintendent o f that factory, 
weren’t you? A. There weren’t any orders avail-
able—

40
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Q. I didn’t ask you that. A. I was superinten-
dent, yes.

Q. And they did no work and produced no ma-
terial? A. There wasn’t any work to be done.

Q. They produced no material, did they? A. No, 
sir.

The Court: Just answer the questions.
The Witness: No.

Q. So you were superintendent o f a factory that 
did no work, the Pittsburgh Steel? A. Yes, that is 
right.

Q. How long did you stay with them? A. I think 
it was exactly a year.

Q. The only place where you worked as superin-
tendent where actual work was being done was under 
the supervision o f your father? A. As superintend-
ent, yes.

Q. Now, after you severed your relations with the 
Pittsburgh Steel & Tube Company, where did you go 
to work? A. McGraw Rubber Company, Cleveland.

Q. In the tire business? A. In the tire business.
Q. What were your duties in the tire concern that 

you work for ? A. At present ?
Q. Yes? A. Manager.
Q. At Youngstown, Ohio? A. The office at 

Youngstown.
Q. So you were twice in the rubber business and 

twice in the tube business in a period o f about three 
years? A. Yes.

Q. That is correct, isn’t it? A. Not three years, 
no ; five years.

Q. Had you personally supervised or given instruc-
tions either as foreman or superintendent in redraw-
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mg pipes prior to the time that you came to the Bor- 
dentown Steel & Tube Company? A. In drawing 
pipe?

Q. Yes? A. No.
Q. The first time you became superintendent where 

you gave instructions was with the Bordentown Steel 
10 & Tube Company? A. Yes.

Q. Now, you spoke something here about these 
passes, four passes; you said six passes were some-
times unusual and four passes was not, is that cor-
rect? A. That is it.

Q. Well, doesn’t that depend upon the dimension 
o f the pipe? A. It does.

Q. I f we say, for example, that you have a four- 
inch diameter, and you want to draw that down to 

20 >nch and three-quarters, how many passes, would you 
say that pipe would have to go through before you 
had reduced it to one and three-quarters diameter? 
A. The same thickness o f the wall?

Q. Yes? A. The same thickness— it could be made 
in two passes. ■

Q. You could make it in two passes from four- 
inch to inch and three-quarters ? A. It could be made 
in two passes.

3Q Q. Now, the Bordentown Steel and Tube Company 
made tubes of various dimensions, didn’t they? A. 
Yes.

Q. And various sizes? A. Yes.
Q. And various wall dimensions, as you just sug-

gested? A. Yes.
Q. That is right, isn’t it? A. That is perfectly 

true.
O. So in passing a tube through the passes that you 

4Q have, you do it by a sort o f chain process, don’t you? 
A. A  chain process?



175

Defendant’s Witness, G. H . Martin W hite, Cross

Q. Yes, ’ in the mill at Bordentown? A. There is 
an endless chain running on a draw bench that has a 
carriage on it that grips the tube and pulls it through 
the die.

Q. You did what they call the cold system, didn’t 
you? A. Cold drawing operation.

Q. Now, suppose you want to draw a four-inch 10 
pipe to an inch and three-quarter dimension with a 
smaller wall than the original pipe had, how many 
passes would that pipe have to go through? A. How 
much smaller wall?

Q. Well, you are a judge o f the size o f the pipe, 
the wall o f the pipe, when it is four-inch pipe? A.
I don’t know anything about pipe.

Q. Well, tube, I mean? A. A  four-inch tube?
Q. Yes? A. It could be any thickness, any gauge; 20

there is no standard gauge.
Q. When you say four-inch there is no standard 

gauge ? A. It could be a quarter o f an inch if it was 
a mechanical tube.

Q. W e will say three-quarters of an inch and you 
wanted to reduce that to a quarter inch thickness; 
how many passes would it go through? A. Well, 
if you have got a pencil and paper, I will figure it
out for you. .30

Q. Yes, please? A. Let me get your dimensions
right; four inch, three-quarters wall.

Q. Yes, now, when I refer to four inch,'you re-
alize I mean four inch outside or inside diameter?
A. Tube is always spoken o f as outside diameter, 
pipe inside diameter.

Q. Now, assuming that the tube is four-inch out-
side diameter with a wall seven-eighths o f an inch 
thick, that you were to reduce to one and three-quar-
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ters inch diameter and sixteen gauge? A. It cannot 
be done.

Q. Did you hear o f any such pipe ? A. What say ?
Q. Did you ever hear o f any such pipe? A. It 

can’t be made out o f four-inch, inch and three-quar-
ters by seventeen.

10 Q. It could not be done? A. No, sir.
O. We will assume that pipe is two and a half 

inches with the same wall thickness? A. Assume 
four-inch pipe is two and a half inch?

Q. Yes, and you wanted to reduce it to sixteen 
gauge? A. It can’t be done; you couldn’t make the 
wall that light ; you can’t take off that much off the 
wall.

Q. Now, then, the passes o f the pipe, and the
20 gauge o f the pipe and the rust would have nothing 

to do with it, would it? A. Oh, considerable.
Q. Before you use a pipe which is rutsy, do you 

pickle it? A. I do.
Q. And it all depends upon the processes they use 

in pickling whether that pipe is fit or unfit to be re-
drawn ? A. It may show up in the pickling.

Q. Yes or no, please? A. State your question.
Q. The stenographer will read it to you.

( Question repeated.)

A. No.
Q. The pickling has nothing to do with it? A. It 

has a lot to do with it, yes.
Q. Pipe with surface rust is good material if it is 

properly pickled, isn’t it? A. No.
Q. Would you say tubes that had a slight surface 

rust would be improper material for redrawing? A.
4Q If they were otherwise perfect.
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Q. Now, don’t assume anything, Mr. Witness; just 
confine yourself to my questions.

Mr. Besore: I f the Court please, he is cer-
tainly entitled to explain that.

Q. No, the question is if it had rust?

The Court: A  slight rust; I assume that 
otherwise it is in perfect condition; the witness 
may assume that; he may assume, I take it, 
a perfect piece o f material except in the re-
spects as specifically mentioned.

A. If a tube with slight rust were properly pickled, 
it would be all right for redrawing.

Q. So slight rust has nothing to do with the char-
acter o f material whether it is bad or unfit for your 20 
purposes? A. Not necessarily, no.

Q. Nowr, will you tell me how many passes would 
be necessary to four-inch by quarter-inch wall, to ' 
reduce it to one by twelve gauge? A. In the neigh-
borhood o f ten passes.

O. Now, will you take four by four and a quar-
ter, and tell us how many passes it would take to 
produce a tube two by ten? A. Four by four and a
quarter ? 30

O. No, four I mean by one-quarter? A. Four-
inch O. D. ?

O. Yes, quarter-inch wall? A. What do you want 
to reduce it to?

Q. Four by a quarter, to produce a tube two by 
ten? A. In the neighborhood o f six passes.

Q. So that the passes depend also on the size o f the 
original material and the character o f the material 
you desire to produce— yes or no, please? A. Yes. 40
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Q. Mr. White, when did you first come down from 
Cleveland for the purpose of this trial? A. When 
did I first come?

O. Yes? A. I think it was a week ago Tuesday 
morning.

Q. Tuesday morning; at whose request did you 
10 come here? A. Mr. H. E. White’s.

O. Your brother? A. Yes.
Q. Are you having your expenses paid for com-

ing dow:n here ? A. Certainly.
O. And your hotel expenses? A. Certainly.
Q. Are you getting any money for loss o f salary? 

A. Absolutely not. 1 . >
Q. You came down here voluntarily, didn’t.you? 

A. Voluntarily, h i  ib m i<- nitl;
20 Q- From Cleveland down here to ¡assist—  ; A. I 

came from Youngstown.
Q- You came from Youngstown as a witness? A  

Yes.
Q. And you have been in the company o f your 

brother and Mr. Blum at the hotel? A. Yes.
Q. You are stopping at the Stacy House, isn’t it? 

A. Stacy-Trent.
Q. At Trenton? A. Yes.

30 Q. And you have been there since when? A. A  
week ago Tuesday morning.

Q. And you have discussed this case, haven’t you, 
frequently? A. Yes.

Q. You have discussed the character o f testimony 
they had here in Court yesterday? A. I have heard 
it talked about, naturally.

Q. Yes, you discussed it with your brother and 
Mr! Blum, didn’t you? A. I have heard it talked 

40 about.
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Q. In the hotel? A. Yes.
Q. You also knew that the claim o f the defendant 

in this case, the Bordentown Steel & Tube, was that 
the material was rusty, pitted, useless and scrap— you 
knew that ? A. Absolutely, yes.

Q. At the time the actions were brought, that the 
answers were filed by the defendant, you were not 
connected with the Bordentown people, were you ? A. 
No.

Q. You got that information from whom? A. The 
information that the material was worthless and 
scrap?

Q. Yes? A. I got it from whom? I knew it.
Q. That the defendant; the Bordentown people, 

made that claim— who did you get that information 
from? A. That sarrle thing was claimed in the trial 
in the arbitration in New York City, Jersey City, 
last year.

Q. Now, is that the first time you found that out? 
A. Why, I knew it; I worked there; I saw the ma-
terial.

Q. I didn’t ask you that, sir; I am asking you from 
whom did you get the information that the Borden-
town Steel & Tube Corporation had filed a defense 
in this case—  A. I don’t know anything about their 
defense.

Q. In this case, the filing o f the defense, you did 
not know that they claimed that the steel was rusty 
in this case, made such a defense? A. I imagined the 
defense would be the same as it was last year in the 
New York case.

Q. As a matter o f fact, didn’t you discuss it with 
your brother and Mr. Blum? A. Yes.

Q. For the purposes o f this case, didn’t you dis- ( 
cuss the facts? A. Yes.
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Q. At the hotel? A. Yes.
Q. Now, then, your father, at the time you made 

the complaint o f the material, told you it was the 
best material they could get then ? A. He did.

Q. You know as a fact that material was scarce 
at that time, don’t you— yes or no? A. Yes or no. 

10 Q. Yes or no? A. Yes and no.
Q. Well, what do you mean by “ yes and no” ? A. 

It was scarce, scarcer than usual. Material could 
be secured at that time.

Q. At high prices? A. Not particularly high 
prices.

Q. You said it was scarce at the time, didn’t you? 
A. Scarcer than usual.

Q. And the price o f material went up, didn’t it, 
20 being scarcer than usual? A. It advanced some, yes.

Q. Now, you said you inspected these cars and 
you separated the good from the bad and used it? A. 
That is right.

O. The bad was placed as scrap? A. That is right.
O. You never used the bad at all, did you? A. Oh, 

we have used a lot o f bad material; we have tried 
to use it.

Q. Isn’t it the usual practice to assort material? 
™ A. In a redrawing plant?

O. Yes? A. Yes.
O. Redrawing is done from rejects o f other mills, 

isn’t it— yes or no, please? A. Rejects, yes.
Q. The rejects come various sizes, various dimen-

sions and various lengths?. A. They usually buy 
them—

Q. Yes or no, please?

Mr. Besore: I don’t think, your Honor, he 
40 can limit him to a yes or no answer.

/
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The Court: No, unless yes or no is the 
appropriate answer. What is the question?

(Question repeated.)

The Court: Can you answer that yes or no?
The Witness: I can answer it in my own language 

or yes or no.
The Court: Answer it yes or no, then?
The Witness: Have I the privilege o f answering 

it the way I want to?
The Court: If it is susceptible o f a yes or no 

answer, answer it yes or no.
The Witness: Well, it is not; it is not susceptible 

of a yes or no answer.

Q. Well, please give me your answer? A. Ma-
terial bought from the mill as rejects usually comes 
through as one quantity as to size and gauge; there 
may be three or four quantities, but they will be 
assorted in that car before they are shipped; they 
won’t come in all mixed together.

Q. In other words— have you ever bought any ma-
terial from a mill— yes or no, please? A. No, I never 
bought any.

Q. Did you ever sell any to a mill? A. No.
Q. Did you ever see them when they are packed 

in a. mill, rejects? A. Yes.
O. What mill ? A. Standard Seamless.
Q. Any other? A. National Tube Company.
Q. So vour knowledge is predicated as to what a 

mill does upon what you saw in those two mills? A. 
Why, I have seen them in other mills.

Q. Would you say that rejects are not o f various 
sizes? A. I won’t say that they were not o f var-
ious sizes, no.
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Q. Did you ever see a carload come in. with vari-
ous sizes o f tubing? A. Many times.

Q. And you separated them, didn’t you? A. I sep-
arated the sizes? Certainly, the good from the bad.

Q. Don’t you do that in every car that comes, that 
you separate the tubing into various sizes? A. It 

10 ought not to be necessary, no.
Q. I didn’t ask you whether it was necessary; do 

you do that with every car? A. No.
O. Do you recall any car that you ever saw at the 

Bordentown Tube & Steel Company that you did not 
reject some short ends? A. Yes, I do.

O. When? A. W e purchased some material from 
the Detroit Seamless Tube Company.

Q. When was that? A. 1919.
20 Q- And you remember what you rejected in 1919—  

you remember it today, is that correct? A. In a 
general way, yes.

Q. You remember you rejected from that particu-
lar concern some pipe from a carload o f tubing? A. 
I didn’t reject anything from their car; I said I didn’t 
reject any from this car.

Q. Oh, you didn’t; now, how much tubing?

The Court: Mr. Slade, will your examina- 
™ tion be very much extended?

Mr. Slade: I think probably twenty minutes 
with this witness.

At this point a recess was taken until 1 :30 o’clock
P. M.

40
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Trial o f the cause resumed at 1 :30 o ’clock P. M., 
pursuant to adjournment, in the presence o f counsel 
for the respective parties.

G. H.. M ARTIN  W H IT E  resumed.

By Mr. Slade:

Q. Mr. White, when the exhibits or the invoices 
were exhibited to you, you told us the percentage o f 
the materials that the Bordentown used and the per-
centage that you didn’t use; that is correct? A. That 
is correct.

Q. You remember today as to what percentage o f 
the merchandise you used in 1920? A. I do.

Q. Distinctly ? A. Distinctly, yes.
Q. So as each exhibit was shown to you o f mer- 20 

chandise, you were enabled from memory to tell us 
the exact amount of the merchandise that the Bor-
dentown Steel & Tube Company used? A. Yes, sir.

Q. You had no means o f refreshing your recol-
lection, did you? A. I had refreshed my recollection 
from the invoices.

Q. Please take D5, and tell us what percentage 
of the merchandise enumerated on that invoice did 
the Bordentown Steel & Tube Company actually 39 
manufacture into their product? A. I believe that car 
was rejected.

Q. You said, Mr. White, that the merchandise rep-
resented by the invoice D5 was rejected? A. I be-
lieve it was.

Q. And at the time that the car was rejected, your 
father was still president of that concern, wasn’t he, 
that is, the Bordentown Steel & Tube Company? A.
Yes. 40
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Q. Please look at D 9 ; is there anything there on 
the invoice which would refresh your memory as to 
how much o f that merchandise was actually consumed 
by the Bordentown Steel & Tube Company? A. The 
size o f the material refreshes it to my mind.

Q. How many sizes are there on that invoice? A.
10 There is only one specified.

Q. One specified size?. A. Specified.
Q. And the fact that there is a specification o f the 

size o f the tubes refreshes to your mind how much 
o f that merchandise you used ? A. It does.

Q. And that is the only means by which you re-
fresh your memory? A. That is the only means which 
I have on the invoice.

Q. Now, how much of that, merchandise did you 
20 use? A. About fifty per cent.

Q. Are you certain o f that, or are you merely 
guessing? A. That is approximately.

Q. Are you certain of that, or are you merely guess-
ing? A. I am certain that that is approximate.

Q. I will ask you the question again; are you cer-
tain o f that, or are you merely guessing? A. I am) 
certain.

Q. Certain that you used fifty per cent o f the mer- 
30 chandise enumerated on D9? A. I qualified that by 

saying fifty per cent approximately.
O. I see; now, please state D8, also only one size 

o f tubes: I ask you how much o f that merchandise was 
consumed ? A. I beg your pardon, but there are two 
sizes here; it means that there is a range o f from 
two inch to three inch in that car; that is the way I 
identify them.

Q. Now, what is there on that invoice that refreshes 
40 your memory as to how much o f the merchandise



185

Defendant’s W itness, G. H . Martin W hite, Cross

was consumed by the Bordentown Steel & Tube Com-
pany? A. The sizes, the different sizes, two inch 
and three inch.

O. And when I showed you that D9 had one, the 
fact that it had one characteristic o f the merchandise 
there refreshed your recollection? A. Yes.

Q. The exhibit you now hold before you, because 
it has two sizes, refreshes your recollection? A. There 
were more sizes than that in the car, but just two sizes 
specified, between two and three inch.

O. Yes, and that refreshes your recollection? A. 
Yes.

Q. Now, please take D 4; I ask you what is there 
on that invoice that refreshes your recollection as to 
how much merchandise you used? A. One (inch, 
inch and a quarter, and twelve gauge; I remember that 
distinctly because it was such bad material.

Q. Yes? A. And other assorted sizes I remember 
because of their extreme shortness in length, and also 
because o f their rusty and pitted condition.

Q. How much o f that merchandise was used? A. 
Less than fifty per cent.

O. How much? A. Less than fifty per cent.
Q. Well, approximately how much— was it forty- 

nine per cent? A. Between forty-five and fifty.
Q. You are making a guess then, aren’t you? A. 

You have an approximate carload o f material; you 
can’t say that fifty pounds was used and fifty pounds 
was scrapped; it is approximate.

Q. Now, what became of the fifty per cent of. mer-
chandise that you did not use? A. It was either 
scrapped, or possibly there is some o f it still down 
there at the plant, never used.

O. During the period that you were there, and dur-
ing the various times that the merchandise was pur-o
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chased by the Bordentown from Mr. Levin or from 
the Eagle, none o f it was returned except the carload 
that you rejected and three other cars, if you please? 
A. Yes, there were three other cars returned to 
them.

Q. Four cars altogether were returned? A. I be- 
10 lieve that is correct.

O. And during the time that your father was 
president, those four cars were returned? A. I be-
lieve that is correct.

Q. Now, was any o f this merchandise, the fifty 
per cent that remained unused, ever returned while 
you were still employed by the Bordentown? A. I 
believe not.

Q. And when you left there in October, 1920, the 
20 merchandise which you could not use still remained 

on the premises o f the Bordentown? A. The part 
that had not been sold as scrap.

Q. Yes; now, when did the Bordentown Steel & 
Tube Corporation cease to purchase merchandise from 
Isaac Levin ? A. When did they stop purchasing 
from him?

Q. Yes? A. I can’t tell you when they stopped 
purchasing.

30 Q- They stopped purchasing while you were still 
employed there, didn’t they? A. They stopped pur-
chasing several times. In what year do you mean?

O. During 1920? A. During 1920?
Q. Yes? A. They started purchasing in the early 

part o f 1920, in the spring, and the cars continued to 
come in there all during the remainder o f that year.

O. Well, during the month o f October when you 
were still there; please look at this invoice and. see 

40 if there is any purchase made during the months o f 
September and October? A. No, they were not.
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Q. They made none, did they? A. No.
Q. And when you severed your relations, the mer-

chandise which you could not use was still on the 
premises ? A. Except that portion that had been 
scrapped.

Q. And that continued all the way from March up 
to October? A. That is correct. 10

Ql The merchandise which you purchased from 
Mr. Levin is what is known as rejects from the mill, 
isn’t it? A. I never purchased any.

Q. Well, that the Bordentown purchased? A. Will 
you state that again, please?

(Question repeated.) 

li A.. No.- , ■
, Q. Wha-t caused you to hesitate before you gave 20 
the answer? A. There is a lot o f  second-hand ma-
terial in there cut out o f boilers that is not a reject.

Q. That is right, but if it is new material, the mer-
chandise that you purchased from Mr. Levin,'was re-
jects from other mills? A. In a few cases.

Q. Did you ever buy any new pipe which were not 
rejects for » the purpose o f redrawing it? A. I never 
bought any.

Q. Well, did the Bordentown? A. W e have. ¿ q

Q. On how many occasions? A. Not more than 
one or two, I don’t believe.

Q. The business you were interested in, or the Bor-
dentown was, was for the purpose o f redrawing the 
rejects from mills? A. Correct.

Q. That is right, isn’t it? A. Exactly.

By Mr. Besore:

Q. Now, what sort o f material is this stuff that is
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known as rejects from mills— what is it? A. It is 
usually the off-fall from a longer tube.

Q. What sort o f off-fall? A. A  perfect piece of 
tube, except that it is not long enough to make six-
teen, eighteen or twenty feet lengths o f boiler tube. 
It is what is left o f the tube after the other mill has 

10 taken out o f it what it can use.
Q- After the other mill has cut out the piece that 

is applied on its order and shipped it for application to 
a boiler, and this smaller piece is what is left over? 
A. Exactly.

Q. It is the same quality as the piece that the other 
mill uses, isn’t it? A. Exactly the same.

Q. It is pointed, isn’t it? A. It usually has a point 
on one end.

20 Q- That is put on to put it through the passes in 
the other mill? A. Through the cold drawing die.

Q. Is it any advantage to you to have that point 
on tfte piece? A. Yes, it saves an operation.

Q. Saves what operation ? A. Saves the pointing 
operation which we would have to do if the point was 
not on there when we purchased the material.

Q. Now, does the term “ reject” as used in this 
* trade have anything to do with inferior quality of

3q  merchandise? A. No.
Q. Now, such a piece o f tubing, if left exposed to 

the weather for a long time, might deteriorate, 
mightn’t it? A. It would.

Q. It would become pitted? A. Yes, sir.
O. What causes material to be pitted? A. Rejected 

material ?
Q. No, what causes material to be pitted? A. What 

class of material?
4@ Ql- Well, this stuff that you were getting from Le-

vin? A. Second-hand boiler tube?

■ ■ r n M n s
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Q . Y e s , w h a t cau sed  it to  be p itte d ?  A .  W a te r  sed -
im en t in  the b o ile r  in  loca lities  that th ey  m a y  use acids 
f o r  c lea n in g  the b o ile r  tubes w o u ld  cause it to  b e com e  
pitted .

Q. W o u ld  s to r in g  it in  the y a rd  e x p osed  to  the 
w eath er cause it t o  b e co m e  p itte d ?  A .  Y e s , it w o u ld  
b ecom e  p itted  f r o m  rust.

Q . N o w , w o u ld  a su r fa ce  rust h u rt a tube f o r  re -
d ra w in g ?  A .  N o t  a s u r fa ce  ru s t ; it w o u ld  h ave to  be 
deeper than  that to  in ju re  the m ateria l so  that it co u ld  
n ot be c lean ed  u p  p ro p e r ly  f o r  resale.

Q . D o  y o u  k n o w  w h a t w a s  the m ark et p r ice  o f  
scrap  d u r in g  the tim e that these con sign m en ts  o f  m a -
terial cam e in to  B o r d e n to w n ?  A .  I  d o .

Q . H o w  d o  y o u  k n o w ?  A .  T h ro u g h  r e fe r r in g  to  
the “ Ir o n  T ra d e  R e v ie w ’ ’ at that t im e ; it a lw ays p u b -
lishes the p r ices  o f  scrap  m ateria l, a lso  n ew  m ateria l.

Q, D o  y o u  k n o w  w h a t th e  p r ice  o f  scrap  w as  d u r -
in g  this t im e ?  A .  I  d o .

• Q . W h a t  w as  it?

M r . S la d e : I o b je c t  to  i t ;  he is n o t  p r o p -
er ly  qualified .

T h e  C o u r t : Y o u  m a y  q u a lify  h im .

Q . W e ll , d id  y o u  sell an y  scra p ?  A .  I  n ev er so ld  
any  scrap  person a lly .

Q . D id  the B o rd e n to w n  sell an y  s cra p ?  A . S o ld  

it r igh t a long .
Q. D o  y o u  k n o w  w hat it w as so ld  f o r ?  A . I  d o .
Q . D id  y o u  k n o w  then  w h a t it w as  so ld  f o r ?  A . 

I d id .
Q . D o e s  scrap  h ave a fix ed , d eterm in ed  m ark et 

p rice  ? A . I t  has.
Q . W h e r e  is it q u o te d ?  A .  T h e  “ I r o n  T r a d e  R e -

v ie w ”  q u otes  scrap  prices  on  tu b in g  and  o th er  m etals.
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Q. H o w  o fte n  d oes  that appear ? A .  O n ce  a m onth .
Q . D id  y o u  ever read  that p u b lica tion ?  A .  R e g u -

larly .

M r . B e s o r e : I  subm it he is qualified .
T h e  C o u rt : Y o u  m a y  cross -ex a m in e  i f  y o u  

desire  o n  the qu a lifications.

B y  M r . S la d e :

Q . T h e  in fo rm a tio n  that y o u  rece iv ed  as t o  the 
m ark et va lu e  w as fr o m  that b o o k , fr o m  that p u b lica -
t io n ?  A .  T h a t  w as on e  source.

Q , D id  y o u  ev er  b u y  an y  m erch an d ise  o f  an y  k in d ?  
A .  I  n ev er  d id .

Q . D id  y o u  ever sell an y  ? A .  I  n ev er d id .
. Q . T h e  on ly  k n ow led g e  y o u  had, o th er  k n ow led g e , 
w as w h at the B o rd e n to w n  d id ?  A .  Y es .

Q . A n d  in  se llin g  scrap , th ey  sell v a riou s  ch aracters 
o f  m erch an d ise , d o n ’t th e y ?  A .  T h e y  d o .

Q - A n d  w h en  it is a h ig h er  qu a lity  o f  scrap  it. is 
w o rth  m o re  ? A . I  th ink  tube scrap  is so ld  at a stand-
ard  price .

Q. I  see, but y o u  n ever so ld  a n y ; n ow , h o w  m an y  
o cca s io n s  d id  y o u  see tube scrap  s o ld ?  A .  S o ld  abou t 
a ca r  and  a h a lf  t o  t w o  cars a m on th , I  w o u ld  say.

Q . A n d  that is w h ere  y o u r  k n o w le d g e  is d er ived  
f r o m ?  A . Y es .

M r. S la d e : I subm it he has n ot been  qua li-
fied  as a w itness.

T h e  C o u r t : H e  said  he so ld  it e v ery  m onth .
M r. S la d e : H e  d id n ’ t say  he so ld  i t ;  he said 

the B o rd e n to w n  so ld  it.

T h e  C o u rt : W e ll ,  he w as cog n iza n t o f  the 
sales and  p r ic e s ; I th ink  I shall p erm it h im  to  
testify .

E x ce p t io n  n oted  f o r  p la in tiff.
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Q . W h a t  w as the m ark et p r ice  o f  tu be  scrap  d u r in g  
the early  part o f  19 2 0  and  up  until A u g u s t , 1 9 2 0 ?

M r . S la d e : I  o b je c t  t o  the fo r m  o f  the qu es-
tion . I f  the w itn ess is g o in g  t o  te s t ify  at all, 
he has g o t  t o  s p e c ify  the m arket va lu e  d u rin g  
each  tim e that the p ro p e rty  w a s  d e livered , n ot 
w h en  th ey  fina lly  accu m u la ted  a certa in  am ou n t ; 
as each  ca r  w as  d e livered  is the tim e the m a r-
ket v a lu e  g ov ern s , i f  it g o v e rn s  at all.

T h e  C o u rt : W e ll ,  I su ppose  it w o u ld  be 
com peten t to  sh ow  d u r in g  the p e r io d  in  w h ich  
these purchases w ere  m ad e  w h a t the p r ice  fr o m  
tim e to  tim e o f  scrap  w as, and  i f  th ere  w as n o  
v a r ia tio n  in p rice , it w o u ld  c o v e r  the entire 
p e r io d  ; i f  there w as  a v a ria tion , then  o f  cou rse  
the d iffe ren t tim es sh ou ld  be stated.

(Q u e s t io n  rep ea ted .)

A . W e  so ld  tube scrap  at that tim e ra n g in g  fro m  
tw e lv e  d o lla rs  a ton  t o  as h ig h  as s ix teen  d o lla rs  a 
ton  ; the m arket va ried  fr o m  tim e t o  tim e.

Q . W a s  it h ig h er  in  the earlier p art o f  19 2 0  o r  
lo w e r  ? A . I be lieve  at that t im e  it w as  h igh er, in  the 
ea rly  part o f  1920 , then  it w a s  in  the la tter p a r t ; thé 
m etal m ark et w as d rop p in g .

Q . D o  y o u  k n o w , M r . W h ite , the prices  at w h ich  
the B o rd e n to w n  p u rch ased  m ateria ls  f r o m  o th er  p e o -
ple than Isaac L e v in  o r  the E a g le  P ip e  & S u p p ly  C o m -
pany in  19 2 0  o f  the sam e size as appears o n  these bills 

, o f  la d in g ?  A .  I  d o .
Q . H o w  d o  y o u  k n o w  that ? A .  T h r o u g h  in fo r m a -

tion  fu rn ish ed  m e  b y  H . S . W h ite  at that tim e, a lso  
b y  see in g  the in v o ices , b y  ta lk in g  o v e r  w ith  h im  w h ere  
he w a s  b u y in g  m ateria l, h o w  m u ch  he w as p a y in g  f o r

10

20

3 0

40



Defendant's Witness, G. H. Martin White, Cross

it, w h en  it w o u ld  a rr iv e  at the m il l ;  it w as g en era lly  
k n ow n .

Q . A t  w h at p r ice  w a s  such  m ateria l p u rch a sed ?

O b je c te d  to.
T h e  C o u r t : I d o n ’ t th ink  this w itness has 

qualified  to  te s t ify  as t o  that.
M r . B e s o r e : H e  k n ow s , y o u r  H o n o r ,  w h at 

th ey  paid  f o r  the m ateria l.
T h e  C o u rt : N o , he k n ow s  w h a t H . S. W h ite  

to ld  h im .

M r. B e s o re : N o , he a lso  saw  the in v o ices , 
he said.

T h e  C o u r t : It  d oes  n o t  fo l lo w  that that w as 
w h at w as paid . . I d o n ’t th ink  he has qualified  
h im se lf o n  that score .

Q . M r . W h ite , d id  y o u  ever  d ra w  a p ipe fo u r  b y  a 
qu arter  in ch  w all t o  inch  b y  tw e lv e  g a u g e  ? A . I n ev er 
have.

O . D id  y o u  ever hear o f  its b e in g  d o n e ?

M r. S la d e : I o b je c t  to  w h at he has heard .
M r . B e so re : W e ll , I w ill w ith d ra w  it.

Qi. Is  it usually  d o n e ?  A . It  n ev er is.
Q . W h y  n o t?

M r . S la d e : I o b je c t  t o  that.
T h e  C o u rt : O h , I  th ink  he m a y  an sw er that.

A .  It  is n o t p ractica l to  take a fo u r -in c h  tube w ith  
a qu arter w a ll and  d ra w  it to  on e  in ch  tw e lv e  ga u ge , 
o r  even  to  on e  inch  as h ea v y  as e igh t g a u g e ; it w o u ld  
n o t  be practica l, there is t o o  m u ch  red u ction  to  be 
m ade. Y o u  cou ld  get a sm aller s ized  p ierced  billet 
w ith  a fo u r -in ch  qu a rter  w all i f  y o u  w an ted  to  p ro -
duce  such a p rodu ct.
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Q. W h a t  sort o f  tube w o u ld  y o u  start w ith ?  A .
T h e  c losest possib le  size t o  on e  in ch  tw e lv e  that cou ld  
be secu red . W e  w o u ld  at the sam e tim e clean  up any 
su r fa ced  pits that m ig h t be in the tube w e  cou ld  se-
cure , and  that y o u  cou ld  fu rn ish  a first-class jo b  at 
on e  inch  tw elve , I w o u ld  say  on e  in ch  ten  o r  inch  
and  a h a lf ten w o u ld  be a g o o d  size to  redraw  the 10  
in ch  tw elv e  fro m .

Q . W o u ld  it be possib le  t o  d ra w  a fo u r -in ch  b y  a 
quarter in ch  w a ll t o  a on e  in ch  b y  tw e lv e  g a u ge  so 
that y o u  co u ld  sell it at an y  sort o f  p r ice  at w h ich  it 
cou ld  be  s o ld ?  A . Y o u  w o u ld  lose  a trem en dou s 
am ou n t o f  m o n e y  in such  an op era tion .

Q . W h y ?  A .  T h e  p rice  o f  the p ro d u ct  w o u ld  be 
tre m e n d o u s ; the la b or  in v o lv ed , the tim e re q u ire d ; it 
c o u ld  n ot be d on e  at any  sort o f  p r o fit ;  it w o u ld  be 20 
a loss, pure and  sim ple.

Q . N o w , these m ateria ls  in these cars w h ich  w ere  
still d o w n  at B o rd e n to w n  w h en  y o u  le ft , h o w  m u ch  
w as th ere?  A .  Just the od d s  and  e n d s ; w e  h ad  a 
stock  rack  at that tim e, and i f  som e  pieces cam e in 
w ith  the car that w ere  n o t  up t o  standard, and  there 
w a sn ’ t en ou g h  o f  o n e  size and  g a u ge  to  put th rou g h  
o n  an o rd er , perhaps that w o u ld  be  la id  aside, o r  i f  
there  w a sn ’ t a su fficient qu an tity  to  save  t o  get a d d i- 30 
tion a l m ateria l t o  put th rou g h , it w o u ld  be th row n  
im m ed ia te ly  in to  the scrap  heap.

Q . D o  y o u  k n o w  w h y  th ose  three  cars w e re  re -

je c te d ?  A . I  do.
O . W h v  w ere  th ey  r e je c te d ?

M r. S la d e : I o b je c t  to  that as im m ateria l 
and irre levan t and in co m p e te n t ; th ey  h a v e  been  
re je c ted  and  that is a ll ;  the reason s w h y  th ey  
w ere  re je c ted  are im m ateria l. 4Q
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M r. B e s o r e : T h e  qu estion  that im m edia te ly  
fo llo w e d  w as that th is  happened  w h ile  H . S. 
W h ite  w a s  president o f  the com p a n y , the p la in  
intent b e in g  t o  sh ow  that som e  m ateria l w as 
re je cted , and  w e  w a n t to  s h o w  the reason .

T h e  C o u r t : I th ink  I  shall p erm it the qu es- 

10  tion .
E x ce p t io n  n oted  f o r  the d e fen d a n t.

A .  T h e y  w ere  re je c ted  a fte r  I  had  m ade n u m erou s  
p rotests  a b ou t th e  qu a lity  o f  the m ateria l. I t  w as 
identica l, s im ilar to  the qu a lity  o f  the car that had  
co m e  in p rev iou s , in fa ct, th is in v o ice  h ere  co v e rs  m a -
teria l inch , inch  and  a quarter, in ch  and  an  eigh th , 
th irteen  gauge. I f  w e  w ere  t o  attem pt t o  d ra w  som e  
o f  the m ateria l, it w o u ld  sh ow  it cou ld  n o t  p oss ib ly  

-0  be d on e , sh ort length s, f r o m  eigh teen  t o  tw e n ty -fo u r  
inches, that had  been  n ick ed  w ith  a cleaver. F o r  that 
reason  H . S . W h ite  had  the cars returned .

Q . N o w , y o u  w ere  h o w  lo n g  at B o rd e n to w n  as su -
p er in ten d en t?  A .  I b ecam e superin ten den t in Ju ly , 
1919 , and  w a s  superin ten den t there until the latter 
part o f  O cto b e r , 1920.

Q . In  w h a t ca p a city  w ere  y o u  there b e fo r e  Ju ly  
n ineteen  h u n dred —  A . G a u ger  on  the benches, in - 

30  sp ector  o f  m ateria l, in  ch a rg e  o f  m illw r ig h t g a n g  f o r  
in sta llin g  m ach in ery , m ore , o r  less o f  an assistant to  
the c h ie f  superin tendent.

Q . W h e n  d id  y o u r  k n o w le d g e  o f  the steel tu b in g  
business first b e g in ?  A .  It  w o u ld  be p retty  h ard  t o  
defin ite ly  set a date o n  that.

Q . W e ll ,  w h a t p er iod  o f  y o u r  l i f e ?  A . F a th er  has 
a lw ays been  in the seam less tube business, and  as lo n g  
as I can  rem em ber, that has been  a to p ic  o f  con v ersa - 

4 0  tion  in o u r  h om e, seam less tu b in g ; in  fa ct, b e fo r e  I
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e v e r  w en t in to  a m ill, I  th o ro u g h ly  u n d e rs to o d  the: the-
o r y  o f  m a n u fa ctu r in g  seam less steel tu b in g , and  sim -
p ly  w en t in the m ill to  get the p ractica l end  o f  it.

. B y .M r '. S la d e :

Q , S in ce  w e  a d jo u rn e d  at recess, the su b je ct  o f  
y o u r  con v ersa tion  w a s  d iscu ssed  w ith  y o u , w a sn ’t  it, 10  
the su b je ct  o f  y o u r  te s t im o n y ?  W h y  d o  y o u  h esita te .

A . I d o n ’ t recall an y  such  con v ersa tion .
Q . Y o u  d o n ’ t recall w h a t o ccu rre d  h ere  at recess, 

bu t y o u  d o  reca ll w h a t o ccu rre d  in  1919 , is that c o r -
r e c t?  A . I  d o n ’ t reca ll any  such  con versa tion .

Q . Just a  m om en t, p lea se ; y o u  and  y o u r  b ro th er  
and  M r . B lu m  and the a ttorn ey  w en t to  lunch, t o -

geth er ? A .  W e  did .
Q. Y o u  d iscu ssed  there the testim on y  in  the cou rt, , 2 0  

that to o k  p lace  in  co u rt  tod a y  ? A . I  d id  n o t  h a v e  any

d iscu ss ion  w ith  them . ^
Q  I d id n ’t ask  y o u  that, w h eth er y o u  d iscu ssed  it

o r  y o u r  b ro th er  o r  M r . B lu m  o r  the a tto rn ey  w ith  

y o u ?  A .  T h e re  w as a d iscussion .
Q . A n d  the su b ject  o f  w h en  y o u  b eca m e  acqu a in ted  

w ith  the steel in d u stry  w as  on e  o f  the d iscu ss ion s?

A , I  believe  that w as.
Q . A n d  it w as since the d iscu ss ion  that y o u  had  30 

testified here that y o u  h ad  som e  k n o w le d g e  fr o m  
h earsay  that y o u r  fa th er to ld  y o u ?  A .  T h a t  is v e r y

evident.
Q . Y e s ;  w ell, n o w , th e  su b je c t  o f  y o u r  testim on y  

w a s  a lso  d iscussed , that y o u  testified  in  cou rt, that y o u  
b ecam e con n ected  w ith  the steel in d u stry  in  191 6  w h en  

y o u  w ere  tw en ty  years  o ld ?  A .  T h a t  is true.
Q . T h a t  is co rre ct , isn ’ t i t ?  A .  Y e s ;  sir.

' 6  A n d  the su b je ct  o f  y o u r  testim on y  w as a lso  d is -  . 40
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Defendant’s Witness, G. H. Martin White, Cross

cussed , that y o u  had on ly  had  on e  y e a r ’ s actual e x -
p er ien ce?  A . O n e  y e a r ’ s actual e x p e r ie n ce ?

Q . Y e s , p r io r  to  the tim e y o u  becam e en g a ged  w ith  
B o r d e n to w n ?  A .  O n e  year in  the S ta n d a rd  S ea m -
less.

Q . Y e s ;  n o w , then, y o u  sa id  that n on e  o f  the scrap  
10  that cam e to  the B o rd e n to w n  Steel fr o m  M r. L e v in  

o r  the E a g le  P ip e  w as so ld  w h ile  y o u  w ere  th e r e ; y o u  
so  testified , d id n ’ t y o u ?  A .  N o n e  o f  the scra p ?

Q . Y e s . A . I  d id  not.
Q . D id n ’ t y o u  say  the scrap  rem a in ed ?  A .  I said 

the scrap  w as sold .
Q . T h a t  cam e fr o m  M r. L e v in ’ s p la ce ?  A . A b s o -

lutely.
Q . It w as n ev er retu rn ed  to  them , w as i t ?  A .  It  

20  w as so ld , M r . L e v in  o r  the E a g le  P ipe.
Q . A t  w h ose  su g g estion  w as it s o ld ?  A .  It  w a sn ’ t 

an y  s u g g e s t io n ; it w as ju s t  the cou rse  o f  the bu s in ess ; 
w h en  w e  accu m u la ted  scra p  w e  so ld  it.

Q . D id n 't  y o u  te s t ify  that w h en  y o u  le ft  in  O c -
tob er  that the f i fty  per cent o f  the scrap  w as still o n  
the p rem ises?  A .  I d id  not.

Q . D o n ’ t y o u  recall w h at y o u  testified  h ere  in  C ou rt 
o n ly  a h a lf  an h ou r  a g o ?  A .  I  d o  n o t ;  I a n sw ered  

2 q  y o u r  q u e s t io n ; I  said  I  d id  not.

T h e  C o u rt : D id  n ot w h at, y o u  d o n ’ t reco llect o r  
y o u  d id  n ot s o  t e s t ify ?

T h e  W itn e s s : I d id  n ot so  testify .

Q . W e ll ,  d o  y o u  recall at recess that I  asked  y o u  
’ the q u estion  w h en  I sh ow ed  y o u  the exh ib its , w hat 
becam e o f  f i f t y  per cent o f  the m erch an d ise  that w as 
scrapped , and  y o u  an sw ered  that f o r  all y o u  k n ow  

, th ey  are still o n  the p rem ises?  A .  S o m e  o f  it, I 
testified.
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Defendant’s Witness, Q. H . Martin W hite, Cross

Q. Is  that y o u r  a n sw er?  A .  T h a t  is m y  answ er.
Q . N o w , d id  y o u  sell a ca r loa d  and  a h a lf  o f  scrap  

that accu m u lated  a m on th  f r o m  the m erch an d ise  sent 
b y  M r. L ev in , o r  the E a g le  P ip e ?  A .  T h a t  in clu ded  
all the m ateria l that w as b ou g h t, scrap  that w as sold .

Q . Y e s , so  that y o u  h ad  scrap  a ccu m u la ted  fr o m  
o th er  purchases that y o u  h ad  m ad e  f r o m  o th e rs?  A .  10 

W e  did .
Q . S o  that y o u  separated  that w h ich  y o u  can  use 

an d  that w h ich  is scrap  f r o m  pu rch ases m ade f r o m  
o th e rs?  A .  W e  separated  som e  that cam e fr o m  oth er 

peop le.
Q . A n d  y o u  th rew  all the scrap  tog e th er  that cam e 

fr o m  the v a r io u s  purchases and  so ld  it ?  A .  O n e  

scrap  bin.
Q . Y o u  sa id  that it w as n ecessary  in  o rd e r  that y o u  20  

m a y  use the tubes that th ey  h ave  a p o in t?  A .  Y e s .
Q . D o  y o u  use the sam e k in d  o f  d ie  that the m ills  

u se d ?  A . U se  the sam e k in d  o f  d ie  in  re d ra w in g  that 

th ey  use.
Q . T h e  sam e s ize ?  A .  S m a ller  sizes.
Q . A n d  so  y o u  m ake a  n ew  p o in t, d o n ’t y o u — yes 

o r  n o , p lea se?  A .  N o t  a lw ays.
Q . B u t y o u  d o  o n  som e  occa s ion s , d o n ’ t y o u ?  A .

S o m e  occa s ion s  w e  d o . 30
Q . D o  y o u  cu t a n y  p art o f  the p ipe o f f  b e fo r e  y o u  

b eg in  to  red ra w  it?  A .  I f  the p o in t is to o  la rge , w e 

cu t the p o in t o f f .
Q . Y e s , an d  y o u  m ake a sm aller p o in t?  A .  Y e s .
Q . A n d  that is n o th in g  unusual, is it ?  A .  N o t  u n -

usual, no.

M r . B e s o re : N o w , i f  y o u r  H o n o r  please, I 
o f fe r  the in te rrog a to r ie s  and  an sw ers  th ereto  49
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in  each  o f  these ca se s ; su p pose  I  ju s t  read 
th em  to  the ju ry .

T h e  C o u rt : Y o u  m a y  read  them .
M r. K a tz e n b a ch : T h ese  are in terrog a tor ies  

w h ich  y o u  m ade, M r . B esore , w ith ou t an y  e x -
am in a tion  o f  the w itn ess  b y  an y on e  e lse?

M r. B esore  : I  b e g  p a rd on  ?
M r . K a tze n b a ch : T h e y  are m atters o f  d is - 

10  c o v e r y  b e fo r e  trial.
M r . B e s o r e : Y e s , I o f fe r  them .
M r. K a tzen b a ch : W ith o u t  the w itn ess b e -

in g  su b jected  t o  c r o ss -e x a m in a t io n ; I  o b je c t .
M r. B e s o re : I o f fe r  th e m ; th ey  are the an-

sw ers  t o  in terrog a tor ies  u n d er oath .
T h e  C o u rt : T h ese  are in te rrog a to r ie s  p r o -

p ou n d ed  to  the p la in t iff?

M r. B e s o re : P ro p o u n d e d  to  the p la in tiff, 
20  yes, u n d er the practice .

M r. K a tzen b a ch : W e ll ,  w h at are y o u  o f fe r -
in g , M r . B e s o re ?  F irs t  y o u  h ad  a set o f  in -
te rrog a to r ie s , and  y o u  h ad  on e  ex a m in a tion  o f  
the p la in tiff  b e fo r e  tr ia l; w h ich  are y o u  o f fe r -
in g , o n e  o r  b o th ?

M r. B e s o r e : I  am  o f fe r in g  the in te rro g a -
tor ies  and  the ex a m in a tion  b e fo r e  tr ia l ; first 
the ex a m in a tion  b e fo r e  tria l, I w ill o f fe r  that. 

30  T h e  C o u rt : I  u n d erstan d  that the qu es-
tion s  and  an sw ers  p ro p o u n d e d  as in te rro g a -
to r ie s  u n d er o u r  p ra ctice  are ad m issib le  t o  be 
read.

M r. K a tze n b a ch : Y e s , the in terrog a tor ies , 
bu t there  w as on e  set o f  in terrog a tor ies  and  
then  there w as  an ex a m in a tion  o f  a w itn ess 
b e fo r e  trial. N o w , it is a q u estion  w h at th ey  
w an t to  d o . N o w , he is g o in g  to  read  the

40
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in te rrog a to r ie s , I understand , w ith  the an-
sw ers m ade th ereto  u n d er oa th  b y  o r  on  b eh a lf 
o f  the p la in tiffs  o r  som e one.

M r . B e s o r e : Y e s .
M r . K a tzen b a ch : I  d o  n o t  o b je c t  to  the

rea d in g  o f  the in terrog a tor ies , bu t the ex a m in -
a tion  b e fo r e  tria l w h ere  there  w as  n o  o p p o r -
tu n ity  fo r  c ro ss -ex a m in a tion , I  w o u ld  o b je c t  

to . ' 10
T h e  C o u r t : W e ll ,  the in te rrog a to r ie s  are 

w h at is—
M r. B e s o re : I th ink  w e  are entitled  a lso

to  o f fe r  that. T h e  first in te rro g a to ry —
T h e  C o u r t : N o w , in  w h ich  case  is th is?
M r . B e s o r e :  T h e  E a g le  P ip e  & S u p p ly  

( r e a d in g )  : “ W h o  w a s  p residen t o f  the E a g le  
P ip e  & S u p p ly  C om p a n y  at th e  tim e th e  o r ig -
inal n ote , o f  w h ich  the n o te  sued  u p on  is a  re - ' 20  
n ew al w as g iv en  ?”  A n s w e r  b y  the p la in tiff 

“ Isaac L e v in .”
M r . K a tzen b a ch  : I th ink , M r . B esore— I b e g  

y o u r  p a r d o n ; I  d o n ’t w an t t o  be ca p tiou s  in  
the th in g — I th ink  y o u  ex a m in ed  M r . Isa a c  
L e v in  u n der that and  n ot the co rp ora tion . 
W h e n  y o u  say “ A n s w e r  b y  p la in tiff”  the 
p la in tiff is a  co rp o ra tio n .

T h e  C o u r t :  W e ll ,  I  p resu m e the p la in tiff 30 
has t o  an sw er b y  so m e  officer.

M r . K a tzen b a ch : W e  d o  n o t  d en y  that M r . 
L e v in  w as  p r e s id e n t ; w e  h a v e  h a d  h im  so  tes-

t i f y  and  I  b e liev e  he  d id .
T h e  C o u r t : B u t, M r . K atzen bach , I  u n d er -

stand the p ractice  t o  be  t o  p ro p o u n d  it to  th e  
p arty  t o  the suit, and  the p arty  b e in g  a c o r -
p ora tion  acts th rou g h  its officia ls.

40
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M r. K a tz e n b a ch : I b e lieve  that the h ea d in g  
o f  the in te rrog a to r ie s  m ade it th e  exa m in a tion  
o f  M r . Isaac L e v in ; I th ink  it w ill s o  sh ow , i f  
M r. B esore  w ill read  it.

M r . B e s o r e : I d o n ’t s o  un derstan d . A l l  
r igh t then, I w ill read  this.

M r . K a tz e n b a c h : Y e s , read  it, and  then  that 
w ill s im p lify  the w h o le  th ing .

10 M r. B esore  (r e a d in g )  : “ N e w  Jersey  S u -
prem e C ou rt. E a g le  P ip e  S u p p ly  C o ., p la in tiff 
vs. B o rd e n to w n  Steel &  T u b e  C orp ., d e fe n d -
ant. A c t io n  at law . In terrog a tor ies . T o  K a t -
zenbach  & H u n t, E sq s ., A m e r ica n  M e ch a n ic  
B u ild in g , T re n to n , N . J., a ttorn eys  f o r  p la in -
tiff. T a k e  n otice  that the d e fe n d a n t in  th e  
a b ov e -en titled  cause requ ires  answ ers u n d er  
oath  f r o m  E a g le  P ip e  S u p p ly  C om p a n y , the 

20  p la in tiff therein , t o  th e  fo l lo w in g  in te rrog a -
tor ies  p ro p o se d  in  the a b o v e  cause w ith in  ten  
days a fte r  serv ice  th e re o f  u p on  y o u .”  T h e n  
fo llo w s  the in te rrog a to r ie s  w h ich  I w ill read  
in c o n ju n c t io n  w ith  the answ ers. T h e  answ ers 
to  the in te rrog a to r ie s  reads th u s : “ N e w  J er -
sey S u p rem e C ou rt. E a g le  P ip e  S u p p ly  C o m -
pany, p la in tiff, vs. B o rd e n to w n  S tee l T u b e  C o r -
p ora tion , d e fen d a n t. A c t io n  at law . A n sw e rs  

3 0  to  in terroga tor ies . S tate  o f  N e w  Jersey ,
C o u n ty  o f  M e rce r , s s : Isaac L e v in , o f  fu ll age, 
b e in g  d u ly  sw orn  a c co rd in g  to  law  o n  h is  
oa th  d ep oses  and  says, that he is the p residen t 
o f  the E a g le  P ip e  S u p p ly  C om p a n y , the a b o v e - 
n am ed  p la in tiff, and  the d u ly  a u th orized  agen t 
o f  said  co rp o ra t io n  f o r  the p u rp ose  o f  m a k in g  
this a ffid a v it ; that the fo l lo w in g  are true and  
co rre c t  an sw ers  t o  the in te rrog a to r ie s  p ro -

40
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p ou n d ed  b y  the d e fen d a n t in  th is a c t io n :”
N o w , the first in te rro g a to ry  p rop ou n d ed  to  th e  
p la in tiff i s :  “ W h o  w as presid en t o f  the E a g le  
P ip e  S u p p ly  C om p a n y  at the tim e the o r ig in a l . 
n o te , o f  w h ich  the n ote  sued u p on  is a renew al, 
w as  g iv e n ? ”  T h e n  the an sw er b y  th e  p la in tiff 
is :  “ Isaac L e v in .”  S e co n d  in te r ro g a to ry : .
“ S ta te  the nam es o f  the s tock h o ld ers  and  the 
n u m ber o f  shares o f  s tock  h eld  b y  each at the  ̂
tim e the o r ig in a l n ote  w as g iv e n ? ”  A n s w e r : 
“ Jam es P ie rson , 5 shares, M rs . Isaac L e v in , 45 
shares, Isaac L e v in , 4 5 0  sh ares.”  T h ird  in ter-
r o g a to r y :  “ W h a t  in terest h ad  Isa a c  L e v in  in  
the p la in tiff com p a n y  at sa id  tim e, and  w h at in -
terest has he con tin u ed  to  h ave up to  the institu -
t ion  o f  this s u it? ”  A n sw e r  to  In te rro g a to ry  
at said  tim e, and  w h a t in terest has he c o n -  ,* 
N o . 3 :  “ P res id en t, d ire cto r  and  s to ck h o ld e r .”  
F o u rth  in te r r o g a to r y : “ W h o  w as  in  ch a rg e  o f  
the ex ecu tiv e  m an ag em en t o f  the p la in tiff  c o m -
p an y at the tim e the o r ig in a l n ote  w as g iv en , 
an d  w h o  w as in  ch a rg e  o f  sa id  m an ag em en t at 
the tim e this suit w a s  in s titu ted ?”  A n s w e r  to  
In te rro g a to ry  N o . 4 :  “ T h e  b o a rd  o f  d irectors , 
con s is t in g  o f  Jam es P ie rs o n  and  M r . and  M rs .
Isa a c  L e v in ; Jam es P ie rson , treasu rer and  g en - , 
eral m an ager, and  Isaac L ev in , p resid en t.”  30 
F if t h  in te r r o g a to r y : “ W h o  w as  in ch a rg e  o f  
the financia l tran saction s o f  the sa id  p la in tiff  
com p a n y  d u r in g  the tim es r e fe r re d  t o  in  the 
p re ce d in g  in te r r o g a to r y ? ”  A n s w e r  t o  in ter-
r o g a to r y  N o . 5 : “ Jam es P ie rson , treasurer.
S ix th  in te r ro g a to ry : “ B y  w h a t au th ority  a n d  b y  
w h at o fficer  w as the sa id  o r ig in a l n o te  and the 
ren ew al n ote  sued  u p on  accepted  b y  said p la in - ,

40
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tiff company?”  Answer to Interrogatory No. 
6 : “James Pierson, treasurer.”  Seventh inter-
rogatory: “ For what consideration was said 
original note given to said corporation?”  An-
swer to Interrogatory No. 7: “ Said note was 
given for merchandise sold and delivered. 
Sworn and subscribed before me this 6th day 

1Q o f November, 1922. Isaac Levin. Lillian M.
Martino, notary public o f N. J.”  I will offer 
these.

The Court: They will be admitted; there will 
be no objection.

Said interrogatories are marked Exhibit P10 
and the answers thereto are marked Exhibit 
P1:1.m . A • ; \liC • y fis

Mn Besore i' (  reading): I “ New i Jersey Su- 
1:.; u • • r preme Court;: Pittsburg i Steel - Tube Com-

pany, plaintiff, vs. Bordentown Steel & Tube 
Corp., defendant. - Action at law. Interroga-
tories. T o  Katzenbach & Hunt, Esqs., Ameri-
can Mechanic Building, Trenton, N. J,, attor-
neys for plaintiff. Take notice that the defend-
ant in the above-entitled cause requires answers 
under oath from Pittsburg Steel Tube Com-
pany, the plaintiff therein, to the following in- 
terrogatories proposed in the above cause with-
in ten days after service thereof upon you. 
New Jersey Supreme Court. Pittsburgh Steel 
Tube Company, plaintiff, vs. Bordentown Steel 
Tube Corporation, defendant. Action at law. 
Answers to intefrogatories. State o f New Jer-
sey, County o f Mercer, ss: Isaac Levin, o f 
full age, being duly sworn according to law, on 
his oath deposes and says, that he is the presi-
dent o f the Pittsburgh Steel Tube Company,

40
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the above-named plaintiff, and the duly au-
thorized agent of said corporation for the pur-
pose of making this affidavit; that the follow-
ing are true and correct answers to the inter-
rogatories propounded by the defendant in this 
action!”  Interrogatory No. 1: “ W ho was 
president of the Pittsburgh Steel Tube Com-
pany at the time the original note, o f which 
the note sued upon is a renewal, was given?” 
Answer to Interrogatory No. 1: “ Isaac Levin.” 
Interrogatory No. 2 : “ State the names of the 
stockholders and the number o f shares of stock 
held by each at the time the original note was 
given ?” Answer io  Interrogatory i > No. 2: 
“ Henry A. Shaffer 10 shares, Albert Child 
5 shares; Dav.idbon < Pipeo & Iron! Co. 50 
shares, ; - Israel Oleeit 501 u shares; ft Stewart 
White 2- shares, Charles A . Levin 250 
shares, Isaac Levin 900 shades, Louis Bardy 
2 shares.” Interrogatory No. 3: “ What in-
terest had Isaac Levin in the plaintiff com-
pany at said time, and what interest has he con-
tinued to have up to the institution o f this 
suit?” Answer to Interrogatory No. 3: 
“ President, director and stockholder.”  Inter-
rogatory No. 4 : “ W ho was in charge o f the ex-
ecutive management o f the plaintiff company 
at the time the original note was given, and 
who was in charge o f said management at 
the time this suit was instituted ?”  Answer to 
Interrogatory No. 4 : “ Board o f directors, con-
sisting of Henry A. Shaffer, Louis Bardy, A l-
bert Child, Isaac Levin; Albert Child, secre-
tary, treasurer and general manager; Isaac 
Levin, president.”  Interrogatory No. 5:

10

20

30

40
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Pl ai ntiff s’ Wit n e s s, I s a a c L e vi n, Di r e ct

“ W h o w a s i n c h a r g e o f t h e fi n a n ci al t r a n s a c-

ti o n s o f t h e s ai d pl ai n tiff c o m p a n y d u ri n g t h e 

ti m e s r ef e r r e d t o i n t h e p r e c e di n g i n t e r r o g a-

t o r y ? ”  A n s w e r t o I n t e r r o g a t o r y N o. 5 : “ A l-

b e r t C hil d, t r e a s u r e r.”  I n t e r r o g a t o r y N o. 6: 

“ B y w h a t a u t h o ri t y a n d b y w h a t offi c e r w a s 

t h e s ai d o ri gi n al n o t e a n d t h e r e n e w al n o t e s u e d 

u p o n a c c e pt e d b y s ai d pl ai n tiff c o m p a n y ? ” 

A n s w e r t o I n t e r r o g a t o r y N o. 6: “ Al b e r t C hil d, 

t r e a s u r e r.”  I n t e r r o g a t o r y N o. 7: “ F o r w h at 

c o n si d e r a ti o n w a s s ai d o ri gi n al n o t e gi v e n t d 

s ai d c o r p o r a ti o n ? ” A n s w e r t o I n t e r r o g a t o r y 

N o. 7: “ Pit t s b u r g h St e el T u b e C o m p a n y r e-

c ei v e d t hi s n o t e f r o m I s a a c L e vi n f o r m e r c h a n-

di s e s ol d a n d d eli v e r e d u p o n b o o k a c c o u nt.
2 0 r ■

S w o r n a n d s u b s c ri b e d b ef o r e m e t hi s 6t h d a y

o f N o v e m b e r, 1 9 2 2. I s a a c L e vi n. Lilli a n M.

M a r ti n o, N o t a r y P u bli c o f N e w J e r s e y. ” I

off e r t h e s e.

S ai d i n t e r r o g a t o ri e s off e r e d a r e m a r k e d E x -

hi bi t P 1 2 a n d t h e a n s w e r s t h e r e t o E x hi bi t P I 3 

f o r pl ai n tiff.

D E F E N D A N T  R E S T S.
3 0

Pl ai ntiff’ s Re b utt e d:

I S A A C  L E V I N  r e c all e d.

B y M r. Sl a d e:

Q. M r. L e vi n, I will j u s t a s k y. o u  o n e q u e s ti o n: 

4 $ W i t h t h e e x c e p ti o n o f b ei n g a s t o c k h ol d e r a n d di-

r e c t o r o f t h e Pi t t s b u r g h, a r e y o u i n a n y w a y o r a r e
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Plaintiffs’ Witness, Isaac Levin, Direct

you the owner of the note which is being now sued 
upon by the Pittsburgh Pipe & Steel Company?

Mr. Besore: I object to that; he already tes-
tified on that subject.

The Court: I don’t recall that he testified 
as to his interest in the note; he testified that 10 
he indorsed it and delivered it to the Pitts-
burgh Company; I don’t recall that he was . 
asked anything about the interest he might 
have in the note.

Mr. Besore: He was asked whether he did 
not make an affidavit in which he said he was 
the owner o f the note.

The Court: Yes, he was asked that on cross- 
examination. 2Q

Mr. Besore: And he answered that what he 
said in the affidavit was true; this was all gone 
into.

The Court: No, I think I shall permit this.

A. I am not, not the owner.
Q. I will ask you the same question in reference 

to the note sued upon or the notes sued upon by the 
Eagle Pipe & Supply Company? A. The same ques-
tion ? Why, I was acting as an officer for the Eagle 30 
Pipe & Supply Company, and I signed—

Mr. Slade: No. (T o  the reporter) : Just 
repeat the question.

(Question repeated.)

Q. Twill restate my question: With the exception 
of being a stockholder and officer o f the company, 
are you in anywise interested in the notes sued upon 
by the Eagle Pipe & Supply Company, and is the -*0
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Plaintiffs’ W itn ess, Isaac Levin , Cross

Eagle Pipe & Supply Company the owner o f that 
note? A. No, sir, I am not.

Q. You are not interested? A. No, sir.
Q. Is the Eagle Pipe & Supply Company the owner 

of that note or notes, I should say? A. Yes.
Q. Are you the owner o f that note? A. I am not 

the owner.

C R O S S -E X A M I N A T I O N  by M r . B esore :

Q . Who delivered the note to the Pittsburgh Steel 
& Tube Company? A. W ho delivered?

Q. Yes? A. It was sent by mail to Mr. Katzen- 
bach.

Q. No, I don’t mean that; the note was first given 
^  to you, wasn’t it— the note sued upon by the Pitts-

burgh Steel Company?

Mr. Slade: I object to that, if the Court 
please; it is not proper re-cross; I have asked 
him nothing on that subject; I have simply 
asked him as to what the Pipe—

The Court: How would you assume, Mr. 
Slade, that cross-examination as to that mat- 
ter should be undertaken?

Mr. Slade: I will withdraw my objection; I 
think your Honor is correct.

A. The note was originally made payable to me, 
Isaac Levin, and I have turned it over to the Eagle 
Supply Company for merchandise that they have 
shipped.

Q. I am talking about the one that the Pittsburgh 
Steel Tube sued on? A. The same applies to the 

40 Pittsburgh Steel Tube Company.
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Plaintiffs’ Witness, Isaac. Levin, Cross

Q. W ho turned it over? A. I myself personally in-
dorsed it to the Pittsburgh Steel Tube Company; it 
was discounted by the Pittsburgh Steel Tube Com-
pany at the Beaver Trust Company, Beaver, Penn-
sylvania, for their account.

Q. Now, I show you the same affidavit or an ex-
emplified copy o f an affidavit which I showed you yes-
terday? A. Yes, sir.

Q. And I call your attention to the first page which 
reads thus: “ That between the month of February, 
1920, and the month o f October, 1920, said Eagle 
Pipe & Supply Company has sold and delivered seam-
less tubing to the Bordentown Steel & Tube Corpora-
tion, a corporation organized under the laws o f the 
State of New York, but having its principal business 
in the State o f New Jersey; that in payment of said 
merchandise the said Bordentown Steel & Tube Cor-
poration had from time to time delivered to your de-
ponent notes payable at various periods; that from 
time to time as said notes came due, part payment 
would be made on said notes and the balance extended 
for various periods, as said Bordentown Steel & 
Tube Corporation was unable to pay the notes as they 
matured in full; that for the balance remaining due 
said Bordentown Steel & Tube Corporation executed 
its promissory notes which were the subject o f the 
arbitration herein before referred to, one of which 
notes for $7,105 was indorsed and delivered to the 
Pittsburgh Steel & Tube Company by said Eagle Pipe 
& Supply Company.”  Now, will you read that and 
see that I have read it correctly? A. That is an er-
ror.

Q. An error in the affidavit? A. Yes, it should be 
turned over by myself personally to the Pittsburgh 
Steel Tube Company.

10

20

30

40
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M otions

Q. You did so swear in this affidavit, didn’t you, 
as I  have read you?’ A. Yes.

By Mr. Slade:

Q. I show you Plaintiffs’ Exhibit 4, and ask you to 
10 ^  £ooc  ̂ enough *° read the indorsements on the back

of that exhibit, which is the note you have just been 
questioned about by counsel for the defendant? A. 
The signature o f myself, Isaac Levin, on the top of 
the note; for deposit, Pittsburgh Steel Tube Company, 
A. C. Childs, secretary and treasurer.

Q. There is no indorsement there by the Eagle Pipe 
& Supply Company, is there? A. No, sir.

BOTH SIDES REST.
20

After the close o f the case the following motion 
was made at side bar:

Mr. Katzenbach: The two other suits, the Pitts-
burgh Steel & Tube Company and the Eagle Pipe & 
Supply Company suits, are also founded upon notes. 
The proof is to the effect that these notes are held 
by these companies, having been indorsed to them in 
due course for value, and that they have not been 
paid by the Bordentown Steel & Tube Corporation, 
nor has anything been paid on account o f them by 
such corporation. As against this there is a suggested 
defense that Isaac Levin, who was in each instance 
the payee on these notes and who subsequently in-
dorsed them to the holders, was in collusion with one 
H. S. White, a former president o f the Bordentown 
Steel & Tube Corporation, and we desire to move for 
the direction o f a verdict in each of these cases upon 
the ground that there has been no proof adduced in40
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Motions

the defense suggested, as supported by the testimony 
offered, to the effect that there was any such collu-
sion, or that there was any infirmity in any o f these 
notes in the hands o f Isaac Levin or in the hands 
o f the present holders. W e call the attention o f the 
Court to the fact that the present holders are sepa- : 
rate corporations to whom these notes have been in-
dorsed for value, and there has been brought home 
absolutely no fraud or collusion to constitute such a 
defense; there isn’t anything in the testimony as we 
can see it at all which would constitute a defense 
under the state o f the facts. W e believe the situa-
tion to be that the present plaintiffs are holders o f 
these notes for value in due course, they having been 
indorsed to them and delivered to them by the payee 
o f the notes, to whom the Bordentown Steel Cor-
poration made the notes, and we move for a direction 
and a verdict in favor of the plaintiff for the full 
amount of each of the notes sued upon with interest 
in these two suits.

The .Court (after lengthy argument): I confess 
that I am always reluctant to take a question involv-
ing fraud from the jury, because I am very reluctant 
ever to give countenance to apparent fraud where that . 
question may properly be passed upon by a ju ry ; but a0 
it- 'seems to me in this case that the plaintiff corpora-
tions are holders in due course for value, and that a 
defense on that ground is not available to the defend-
ant, and further, that such fraud as would bar a re- 
coverv has not been shown, and I therefore feel con-
strained to direct a verdict.

Exception noted for the defendant.
The Court (to the ju ry ): Gentlemen, the Court 

as a matter of law will direct you as to the verdict 40
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E xh ibit P I

which should be returned. You will return your ver-
dict in favor of the Eagle Pipe & Supply Company 
and against the Bordentown Steel & Tube Corporation 
in the sum of $12,299.87 ; in favor o f the Pittsburgh 
Steel Tube Company against the Bordentown Steel & 

jq  Tube Corporation in the sum o f $7,836.81, and ini 
favor o f McDowell against the Bordentown Steel & 
Tube Corporation in the sum of $6,114.54.

Exhibit P I.

$3552.50 Trenton, N. J., Nov. 28, 1920

20 Three Months after date we promise to pay 
to the order o f Isaac Levin

Pay $3552 and 50 Cts. Dollars,
at Mechanics National Bank o f Trenton, N. J.

Value received.
BO RD EN TO W N  STEEL & TU BE CORP.

V. P. Ja c k s o n  
Treasurer.

No. 167 Due • (Payment stopped)

^  (Endorsed) : Isaac Levin, Eagle Pipe Supply Co. Inc., 
James Pierson, Secy. (U . S. I. R. stamps 72$).

40
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Exhibit P2.

$3552.50 Trenton, N. J., Nov. 28, 1920.

Three months after date we promise to pay 
to the order o f Isaac Levin

Pay $3552 and 50 Cts. Dollars,
at Mechanics National Bank of Trenton, N. J.

Value received. 10
BORDEN TOW N  STEEL & TUBE CORP.

V . P. Ja c k s o n

Treasurer.
No. 168 Due (Payment stopped)

(Endorsed) : Isaac Levin, Eagle Pipe Supply Co. Inc., 
James Pierson, Secy. (U . S. I. R. stamps 72$).

Exhibit P3.

20

$4060.00 Trenton, N. J., Dec. 15, 1920.

Three months after date we promise to pay 
to the order o f Isaac Levin
Four thousand and Sixty * Dollars
at Mechanics National Bank o f Trenton, New Jersey. 

Value received. 30
BORDEN TOW N  STEEL & TU BE CORP.

V . P. Ja c k s o n

Treasurer.
No. 169 Due 3/15/21 (Payment Stopped)

(Endorsed) : Isaac Levin, Eagle Pipe Supply Co. Inc., 
James Pierson, Secy. (U . S. I. R. Stamps 82^).

40
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Exhibit P4.

$7105.00 Trenton, N. J. Dec. 28, 1920

Three months after date we promise to pay( 
to the order o f  Isaac Levin
Seven thousand one hundred and five Dollars
at Mechanics National Bank of Trenton, New Jersey. 

10 Value received.
BORDEN TOW N  STEEL & TU BE CORP.

V. P. Ja c k s o n

Treasurer..
No. 177 Due 3/28/21

(Stamped) : Com’l Paper Net Amount $7033.95 Int 
. 7J.05.-

(Endorsed) : Isaac jLevin for Deposit Pittsburgh 
20 Steel Tube Co. A. C. Childs Secy.-Treas. (U . S. I.

R. Stamps $1.40).

Exhibit P5.

$5582.50 Trenton, N. J. Jany. 15, 1921

Three months after date we promise to pay 
30 to the order o f Isaac Levin

Pay $5,582 and 50 Cts. Dollars
at Mechanics National Bank of Trenton, New Jersey. 

Value received.
BO RDEN TOW N  STEEL & TU BE CORP.

V . P. Ja c k s o n

Treas.
No. Due 4/15/21 (Payment Stopped)

(Endorsed) : Isaac Levin, McDowell & Co. Per Nel-
lie G. McCain, Attorney in Fact. (U . S. I. R. 
Stamps $1.12.)
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Exhibit P6 for Identification. 

JULIUS BLUM & CO.

St e e l  T u b in g , S h a f t in g  a n d  Sc r e w  St e e l  

Ir o n  a n d  St e e lf '
Office & Warehouse

510-512 W . 24th Street

New York Feb. 13, 1920.

Eagle Pipe & Supply Co.,
233 Broadway, City.

Gentlemen :

Att. Mr. Levin

10

Enclosed, herewith, find order No. 1185 o f the 20 
Bordentown Steel & Tube Corp., for one (1 ) car 
o f Seamless Steel Tubing. As per our telephone con-
versation, we are turning this order over to you to 
bill to Bordentown direct.

This material is to be billed at $125.00 per ton, 
and terms are sixty days, net, which kindly note. W e 
have advised Bordentown to this effect.

Very truly yours,
JULIUS BLUM & CO M PAN Y 30

- ■ - * C. W e il e r

Manager

P. S. Will you kindly use all speed in getting this 
car off to Bordentown as it is urgently wanted.

(Note Our New Address 532-540 West 22nd St.
New York City.) ;

40
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Exhibit P7 for Identification.

( Purchase Order. )

Order No. 1185

BO RDEN TOW N  STEEL & TU BE CORPORA-
TIO N

Bordentown, N. J. Feb. 5, 1920 

T o
Julius Blum & Company,

532-540 West 22d St.,
New York City.

Kindly enter our order, subject to terms and 
tions as stated

condi-

Quantity Description Material Price

One Car 
Only

Seamless Steel Tubing 
1-1 /2" OD x 10, 11, 12 and 13 BW G 
1-3 /4" OD x 10, 11, 12 and 13 BW G 

2 " OD x  10, 11, 12 and 13 BW G
$125
ton

Terms: 60 days net

30 Ship to: Bordentown Steel & Tube Corp., Borden-
town, New Jersey. Our Siding, via P. R. R. Freight

This order accepted at prices stated; if none given, 
same is not to be filled at a higher price than last 
charged unless so advised prior to shipping material.

Acknowledgment o f this order must be made upon 
attached stub hereto by return mail.

No charge to be made for boxing or carting unless 
40 previously arranged.
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E xh ibit P 7

Material shipped on account of this purchase order 
will he subject to two ( 2% ) per cent cash discount, 
basis 10th and 25th of month proximo, unless agreed 
to the contrary by contract or in other dorm o f writ-
ing or upon this order.

W e reserve the right to cancel this order or any - 
unfilled portion if not shipped within time promised 
or specified by us.

Material proving defective or not up to standard 
will be subject to return; furthermore, you to assume 
all freight and cartage expense in connection there-
with.

Bo r d e n t o w n  St e e l  & T u b e  Co r po r a t io n ,
V. P. Jackson

Secretary.
?n

Diet, by 
J H

30

40
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. 10

20

30

Exhibit P8 for Identification.

BORDEN TOW N  STEEL & TUBE CO RPO RA-
TIO N

Ge n e r a l  O f f ic e  

Bordentown, N. J., Feb. 16, 1920.
H. S. White 

President & Treasurer 
V. P. Jackson 

Secretary

Eagle Pipe Supply Co.,
New York City.

Gentlemen:

W e are advised by Julius Blum & Company that 
they have turned our order over to you for 2", 
and \y2"  by 11 gauge, which you have at your Mas- 
peth Plant and we trust you will ship this material 
to us as promptly as possible.

Yours very truly,
BO RDEN TOW N  STEEL & TU BE CORP.

H. S. W h it e  
President.

40
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Exhibit P9 far Identification.

BORDEN TOW N  STEEL & TUBE CORPORA-
TION

Ge n e r a l  O f f ic e  

Bordentown, N. J., July 22 20

H. S. White IQ
President & Treasurer

V. P. Jackson 
Secretary

I. Levin
N. Y. City

Dear Sir:

The R. R. Co. now tell us that they must have in-
structions from the shipper to either return the cars 20 
to them or to ship to some other point, that they can-
not take shipping instructions from us or from you.

You had better wire the firm that shipped the ma-
terial to tell the agent at the point the material was 
shipped from to ship the material to you to Beaver 
Pa.

Yours truly
H. S. W H ITE

Prest 30
The agent to wire the R. R. agent here

t
40
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Exhibit D l.

All material offered subject to prior sale, agreements 
are contingent upon strikes, accidents and other 
causes beyond our control. Any material proving 
defective will be replaced, but no claims for labor or 
damage will be allowed.

10 EAGLE PIPE SU PPLY COM PAN Y, In c .

General Offices

W o o l w o r t h  Bu il d in g

Invoice No. 3202A  
Receipt No. 1152

New York, N. Y. April 28th, 1920

20 Sold to Bordentown Steel & Tube Corp.,
Bordentown,

N. J.

Terms Net 30 days Your Order No.
Via P. C. C. & St. L. R. R.
Car No. L. V. 64363

S. S. Tubing 60200# net $125.00 N. T. $3762.50 
3Q 90 days Interest 56.44

.  3818.94

40
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Exhibit D2.

(Billhead o f Eagle Pipe Supply Company, Inc.)

(Written in Pencil) : Isaac Levin.

New York, N. Y. June 24th, 1920

Sold to Bordentown Steel & Tube Co.,
Bordentown,

N. J.

Terms Net Your Order No. Via
Car No. B&O 145859

1 C /L  1 y2*' x  9 ga. Tubing
42,800# $125. N. T. $2675.00

Int 40.13

2715.13

10

20

30

40
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Exhibit D3.

(Billhead o f Eagle Pipe Supply Company, Inc.) 

(Written in ink) : Isaac Levin.

Invoice No. 3412 
Receipt No. 1362

®  New York, N.. Y . June 5th, 1920

Sold to Bordentown Steel & Tube Co.,
Bordentown,

N. J.

Terms Net 30 days Your Order No. Via Penn R. R.
Car No. P. R. R. 839160

1 C /L  \y2" OD #9 ga S. H.
20 Seamless Steel Tubing @  $125. N. T. $3531.25

2 mo. int. 6% 35.31

3566.56
Gross 1025001
Tare 46000

Net 56500#

30

40
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Exhibit D4.

All material offered subject to prior sale. Agreements 
are contingent upon strikes  ̂ accidents and other 
causes beyond our control. Any material proving 
defective will be replaced, but no claims for labor 
or damage will be allowed.

ISAAC LEVIN  

S t e e l  T u b e s  

General Offices 

Woolworth Building

Invoice No.
Receipt No.

New York, N. Y. June 14th, 1920

Sold to Bordentown Steel & Tube Co., 
Bordentown, N. J.

Terms Net 30 days Your Order No. Via
Car No. H V  20785

225 pcs 2 ^ x 1 4  ga 416' 2170#
1106 “ 2 ^ x 1 4  “ 3' 6500
425 “  2 j4 x l2  “ 6'8 ' 5900

1276 “  2 j4 x l l  “ 5'6' 23310
iy 2x 9 “ 3'5' 13440
1" & iy 4 #12 “  20980

72300| @  $125. N. T. $4518.75 
Int. 67.78

4586.53

10

20

30

40
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Exhibit D5.

(Billhead of Isaac Levin.)

New York, N. Y. June 28th, 1920
Sold to Bordentown Steel & Tube Co.,

Bordentown,
10 N. J.

Terms Net Your Order No. Via
Car No. L. V. 139959

1 C /L  1-1/8 & \yA x 12 &
13 ga. Tubes 38,935# @  $125. NT. $2433.44

1 mo int. 12.17

2445.61
20 --------------

Exhibit D6.

(Billhead of Eagle Pipe Supply Company, Inc.)

Invoice No. 3202B 
Receipt No. 1152

New York, N. Y. April 28th, 1920 
30

Sold to Bordentown Steel & Tube Corp.,
Bordentown,

N. Y.

Terms Net 30 days Your Order No.
Via P. C. C. & St. L. R. R. 
Car No. P. R. R. 287339 

1 C. L. 1-2*4" S. S. Tubing 
46500# net $125.00 N. T. $2906.25

40 90 days Interest 43.59

2949.84
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Exhibit D7.

(Billhead of Eagle Pipe Supply Company, Inc.)

(Eagle Pipe Supply Company, Inc., crossed out with 
pen and “ Cr. Isaac Levin” written in.)

Receipt No. 1479

New York, N. Y. July 1st, 1920

Sold to Bordentown Steel & Tube Co.,
Bordentown,

N. J.

Terms Net Your Order No. Via P. C. C. & St. L.
Car No. N. Y. C. 237609

1 C/L Steel Tubing 72,300# @  $125. N. T. $4518.75

Exhibit D8.

(Billhead of Eagle Pipe Supply Company, Inc.)

Receipt No. 482

New York, N. Y. Mar 13th, 1920

Sold to Bordentown Steel & Tube Co.,
Bordentown,

N. J.

Terms Net 30 days Your Order No. 1225 Via
Car No. R. J. 39278

1 C /L  2", 3" S.S. Tubes
86800# @$125. N. T. $5425.00

to

20

30

40
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Exhibit D9,

(Billhead of Eagle Pipe Supply Company, Inc.)

Receipt No. 483

New York, N. Y. Mar 8th, 1920

Sold to Bordentown Steel & Tube Co.,
Bordentown,

N. J.

Terms Net Your Order No. Via
Car No. C.G.W. 17262

1 C /L  2" S.S. Tubes
47,000# @  $125.00 N. T. $2937.50

30

40
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NEW JERSEY

Court of Errors and Appeals

E a g l e  P i p #  a n d  S u p p l y  C o m -

p a n y ,
Plaintiff-Respondent, 

vs.
B o r d e n t o w n  St e e l  a n d  Tu be  

C o r p o r a t i o n ,
Defendant-Appellant.

P i t t s b u r g h  St e e l  Tu b e  C o m -

p a n y ,
Plaintiff-R espondent, 

vs.
B o r d e n t o w n  St e e l  a n d  T ube  

C o r p o r a t i o n ,
Defendant-Appellant.

Action at Law. 
On Appeal from 

the Supreme 
Court.

Brief of Eagle Pipe and Supply Company 
and Pittsburgh Steel Tube Company, 

Plaintiffs-Respondents.

These two cases involve appeals from two several 
judgments entered in the Supreme Court, one in favor 
of the Eagle Pipe Supply Company amounting to $12,- 
299.87 damages, and the other in favor of Pittsburgh 
Steel Tube Company amounting to $7,836.81 damages, 
both being against the Bordentown Steel and Tube Cor-
poration and both being entered upon a postea after 
direction of a verdict in favor of the plaintiffs for the
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full amounts claimed in each case by Honorable Ralph
W. E. Donges, Circuit Judge. The appeal in each case 
is taken from the entry of such judgment by direction, 
exceptions having been entered at the trial to such direc-
tion.

FACTS.

The actions upon which these judgments were en-
tered were upon two several summons and complaints, 
summons in each instance being tested May 14, 1921, 
and th e a c tion s  b ein g  based  u p on  p ro m is so ry  n o tes .

In the case of the Eagle Pipe Supply Company there 
were three notes, each signed by the “ Bordentown Steel 
and Tube Corporation, V. P. Jackson, Treasurer,” pay-
able to the order of Isaac Levin and endorsed by Isaac 
Levin for value to the Eagle Pipe Supply Company. 
Said notes were each payable three months after date 
and were dated respectively, two notes on November 28, 
1920, and one note on December 15, 1920. Payment 
upon each of the three notes was stopped.

The action in the case of the Pittsburgh Steel Tube 
Company is based upon one note, dated December 28, 
1920, payable three months after date to the order of 
Isaac Levin, executed by the “ Bordentown Steel and 
Tube Corporation, V. P. Jackson, Treasurer,” and en-
dorsed by Isaac Levin for value to the Pittsburgh Steel 
Tube Company.

Bordentown Steel and Tube Corporation admitted:
1. The sufficient signing and delivery of each of said 

notes.
2. That it had paid none of the said notes.
3. That the notes were in the hands of the respective 

plaintiffs.
Bordentown Steel and Tube Corporation denied:
1. That the plaintiffs were the present holders of the 

notes for value.
2. That the notes were, or should be, payable by the 

Bordentown Steel and Tube Corporation.
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This last contention was based upon the following 
alleged grounds:

(a) That the notes, or the originals of which these 
were renewals, were given by reason of a certain fraudu-
lent and collusive agreement between Isaac Levin, the 
payee of the notes, and Henry S. White, at one time, 
but before the execution and delivery of the notes in 
question, president of the Bordentown Steel and Tube 
corporation.

(b) The conspiracy was alleged to be that Levin sup-
plied certain materials of inferior quality and kind and 
that White, as president of the company, accepted such 
goods because he received a certain compensation or 
bribe from Levin for so defrauding his company.

The Court permitted, as in all cases of alleged fraud, 
the widest latitude in the production of testimony upon 
the part of the defendant so alleging fraud, even going 
to the extent of permitting the introduction of matter 
which might, by the strict rules of evidence, have been 
excluded as being irrelevant to the issue. The defendant, 
therefore,, was, in each instance, given complete oppor-
tunity to demonstrate a case ,of fraud if such there was 
and, notwithstanding such opportunity, the Court felt 
constrained to direct a verdict stating, State of Case, 
page 209, lines 25-36:

“The Court (after lengthy argument) : I
confess that I am always reluctant to take a ques-
tion involving fraud from the jury, because I 
am very reluctant ever to give countenance to 
apparent fraud where that question may properly 
be passed upon by a jury; but it seems to me in 
this case that the plaintiff corporations are hold-
ers in due course for value, and that a defense 
on that ground is not available to the defendant, 
and further, that such fraud as would bar a re-
covery has not been shown, and I therefore feel 
constrained to direct a verdict.”

It is undisputed that Isaac Levin furnished material 
to the Bordentown Steel and Tube Corporation and it
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is. undisputed that original notes, of which the note> 
sued upon were renewals, were given to him for the 
materials so furnished. It is also undisputed that cer-
tain payments from time to time were made upon the 
notes at the time of giving such renewals. Isaac Levin 
was present, as a witness for the plaintiffs. Henry S. 
■White, alleged to be the co-conspirator by the defend-
ant. was not: produced as a witness on behalf of the de-
fendantj  neither did the defendant attempt at any time 
to take any depositions from the said Henry S. White 
in an effort to establish such collusion and fraud.

The facts develop that Henry S. White was succeeded 
as president of the Bordentozvn Steel and Tube Corpo-
ration on October 2 1 , 1920, prior to the delivery by the 
corporation of any of the notes upon which action was 
instituted. (See State of Case, page 145, lines 21-22.) 
The facts also develop that Henry S. White’s son, G. H. 
Martin White, was plant superintendent of the Borden- 
town Steel and Tube Corporation from March, 1918, to 
October, 1920, the period during which the merchandise 
was furnished by Levin .to the Bordentown Steel and 
Tube Corporation. It develops from the testimony that 
all the merchandise purchased from Levin and for which 
notes were given, was purchased at least as early as 
the spring of 1920. (See State of Case, page 186, line 
35.) It also develops from the testimony that, with the 
exception of four carloads returned to Isaac Levin (See 
State of Case, page 186, line 9) and not accepted by the 
Bordentown Steel and Tube Corporation, no other mer-
chandise sold by Levin and none which was represented 
in anywise in the consideration for the notes originally 
given to Levin, was ever returned to him. Everything 
furnished by Levin to the Bordentown Steel and Tube 
Corporation was either used by it, sold by it as scrap, 
or retained by it for other purposes (State of Case, page 
i.86. lines 14-22) prior to the delivery of the renewal 
notes upon which action was instituted.

Mr. V. P. Jackson, Who on behalf of the Company 
signed the notes which are the subject of these actions,
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was with the Bordentown Steel and Tube Corporation 
since its organization as Secretary from February, 191^ 
to October, 1921. Subsequent to the latter date he 
held both offices. His predecessor as Treasurer was 
Henry S. White. Mr. V. P. Jackson was Treasurer 
after the reorganization of the Company, which 
occurred subsequent to the withdrawal of Henry S. 
White as President and Treasurer, and executed the 
notes in question for renewals of other notes outstand-
ing, which were renewed as they came due. (See State 
of Case, page 48, line 25, to page 49, line 12.) The 
original notes, according to the testimony of Mr. Jack- 
son, were given for specific invoices. They had been 
renewed “many times.” It would be impossible to 
trace them to any particular transaction. In some cases 
they represented a balance of account, but there was 
no question that any more was owed upon the notes 
than the amount sued upon, and the notes were given in 
full of any known claims Levin might have had against 
the Bordentown Steel and Tube Corporation down 
to the time of the execution and delivery of the notes. 
(Testimony of V.- P. Jackson, State of Case, page 
line 20; page 51, line 10.) Isaac Levin testifies that 
he is President of the Eagle Pipe Supply Company 
(State of Case, page 39, line 33) that he received the 
notes from the Bordentozvn Steel and Tube Corporation 
and for vcdue delivered them to the Eagle Pipe Supply 
Company (State of Case, page 39, line 34, to page 40, 
line 30.) Isaac Levin testifies that he is Treasurer of 
tfie Pittsburgh Steel Tube Company, that he received 
the note of the Bor dent oum Steel and Tube Corporation, 
upon which the Pittsburgh Steel Tube Company brings 
action, and for value delivered the same to the Pitts-
burgh Steel Tube Company (State of Case, page 41, 
line 3 to line 30) and that each of said notes contained 
his valid endorsement. There is no testimony Offered 
to show that any of said notes were delivered to either 
of the plaintiffs without consideration, the testimony 
being undisputed and distinctly to the contrary.

*
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In answer to the suggestions and insinuations, rather 
than proof, o f fraud which was introduced by the 
defendant, Isaac Levin states that it is true that he paid 
Henry S. White certain moneys. He states that he 
paid him money as a commission for the sale of his, 
Levin’s, stock in the Bordentown Steel and Tube Cor-
poration. There is no dispute that such stock was sold 
or that said commission was due. It is insinuated that 
Levin had settled a case which White had brought 
against him for such commission for a lesser sum and 
then later had paid White the entire sum which White 
originally demanded. Such was entirely within Levin’s 
province and furnishes no evidence of ffaud. Levin 
states that he also in some independent transactions with 
other parties upon government matters, paid White 
certain commissions. There is no evidence that such 
moneys as he paid to White were not paid in such 
manner and no evidence that such payments were not 
perfectly legitimate and entirely free from all fraud in 
connection with the transaction, now subject to review.

We have stated the facts thus fully, even stating 
some which we consider to be really irrelevant to the 
present issue, in order that the court may have a full 
and frank conception o f what was produced before the 
trial Judge, and in order that this court may know that 
there was no evidence of fraud adduced under a case 
o f the nature o f that at bar which could permit o f its 
going to a jury, it being solely a question o f law and 
rightly conceived by the trial Judge to be so. There 
Zifas, as a matter of fact, absolutely no evidence of 
fraud which zvccs proven in the case and certainly noth-
ing of such a nature to be left to the jury. On the 
other hand, the very nature of the case would indicate 
that such .insinuations as were made in connection with 
it were as a matter of law to be determined by the court 
and impossible of submission to the jury.

The appellant in its brief has referred, with the sug-
gestion that it should be binding upon this court, to 
the case o f Maloney vs. Bordentown $teel and Tube
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Corporation, decided but not reported by the New 
Jersey Supreme Court in the June term 1922. It is to 
be noted that in this case the trial Judge permitted the 
jury to pass upon the facts. It is likewise to be noted 
that the jury passed upon the facts favorably to the 
plaintiff. It is, however, to be noted that the case upon 
which the appellant seems most to rely in alleging error 
on the part of the trial Judge in the case at bar is one 
founded upon contract other than negotiable instru-
ments, therefore arising under entirely different rules 
of law and to be considered accordingly. It is mislead-
ing to the court to represent such a case as one similar 
to the case at bar, and counsel for the appellant fails 
to conceive'that the cases now being passed upon by 
the court involve the law of negotiable instruments 
(See Negotiable Instruments Act, 3 C- S. 3741)» ma,k- 
ing a vastly different case in those now being con-
sidered from the one which the Supreme Court decided 
upon a rule to show cause in June, 1922.

ARGUM ENT.
Under the state of facts, giving the most liberal pos-

sible construction to such matter as was submitted in 
evidence in the defense of the case, the following ques-
tions only are involved:

1. Were the plaintiffs holders in due course of the 
notes in question and therefore entitled to moke collec-
tion of them for the full amount due thereon?

2. Was there any defect in the title of Isaac Levin to 
these notes, or could any defect in his title under the 
circumstances of the case, if such defect there be, effect 
said notes in the hands of the plaintiffs?

Quest io n I.
A  holder in due course is defined by section 52 o f the 

Negotiable Instruments Act (3 C. S. 3741* sec. 52 ) as 
follows:

“ A  holder in due course is a holder who has 
taken the instrument under the following con-
ditions :



I. That it is complete and regular upon its 
face;

II. That he became the holder of it before it 
was overdue, and without notice that it had been 
previously dishonored, if such was the fact;

, III. That he took it in good faith and for
value;

IV. That at the time it was negotiated to him 
he had no notice of any infirmity in the instru-
ment or defect in the title of the person nego-
tiating it.”

Section 55 of this Act (3 Comp. Stats., p. 
3741, Sec. 55), provides:

‘‘The title of a person who negotiates an 
instrument is defective within the meaning of 
this act when he obtained the instrument, or any 
signature thereto, by fraud, duress, or force and 
fear, or other unlawful means, or for an illegal 
consideration, or when he negotiates it in breach 
of faith, or under such circumstances as amount 
to a fraud;”

Analyzing such sections of the Negotiable Instru-
ments Act in the light of the facts of the case at bar, we 
find the following:

Bagle Pipe Supply Company was a corporation sepa-
rate and distinct from Isaac Levin, in which he owned 
considerable of the stock and of which he was an offi-
cer. Pittsburgh Steel Tube Company was a similar 
corporation of which Isaac Levin was an officer. The 
notes in question were all endorsed by Isaac Levin to 
these respective companies for value. There was posi-
tive testimony of the fact of the value. It was not 'based 
upon a negation of proof as might have been permitted 
even by the statute. As it is framed a person is a holder 
in due course until the contrary is proven. There was 
no testimony whatsoever that the Bagle Pipe Supply 
Company or the Pittsburgh Steel Tube Company, or 
either of them, had, at the time of the endorsement of 
any of the instruments to them, or either o f them, any
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knowledge whatsoever of any defect in the said instru- 
ment in the hand of Levin or otherwise, and such 
endorsement was accompanied by delivery for value and 
before maturity.

(a) The first requirement “ that the instrument is 
complete and regular upon its face” is met by an inspec-
tion of the instruments themselves. There is absolutely 
nothing about any of these notes which would give rise 
to the slightest suspicion with respect to their regularity 
or completeness.

'(■b) That the respective companies “became the 
holder of it before it was overdue and without notice 
that it had been previously dishonored, if such was the 
fact” is likewise absolutely true under the testimony.

The entire testimony shows that the notes were 
endorsed to these companies before they became over-
due. Payment on the same was “ stopped” while the 
notes were in the hands of these companies and there 
is no testimony that they had ever been previously dis-
honored nor had they, as a fact, been so.

(c) That they took them “ in good faith and for 
value.” It is to be noted that these notes were renewals 
of notes previously had by Isaac Levin and previously 
negotiated to these respective companies, upon which 
payments had previously been made on account. They 
were all signed by the Treasurer of the Company sub-
sequent to the retirement of Henry S. White, alleged 
co-conspirator zvith Levin. It is entirely impossible, 
under such circumstances (the notes being renewals, 
payments having been made upon the previous notes, 
no question of the legality of the notes renewals of 
which these were, having ever been raised, and being 
executed during the new regime of the company some 
time subsequent to the retirement of Hetiry S. White), 
that the Pittsburgh Steel Tube Company or the Eagle 
Pipe Supply Company could have had any suspicion 
whatsoever with respect to the said notes, and it is 
equally obvious that they must have been taken in good
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faith and for value. Such is the testimony and such 
alone.

(d) That at the time the notes were. negotiated to 
them they “had no notice of any infirmity in the instru-
ment or defect in the title of the person negotiating it.”

Let us again consider that said notes were renewals. 
They had been previously negotiated. Payments had 
been made upon the same at the <me of the renewal. 
No question was raised previous to the execution of the 
notes and none for some time subsequent thereto with 
respect to their validity. They were executed and deliv-
ered by officers of the company who were confessedly, 
under the testimony, in no collusion with Isaac Levin 
or any one else. There could have been no suspicion 
upon the part of Isaac Levin even in taking the notes 
that there was any contention of any defect with respect 
to them. He had furnished material, the material had 
been retained and used. The notes were given in satis-
faction therefor. Much less would it be possible, even 
with Mr. Levin’s connection with the plaintiff’s cor-
porations, to say that they had been received by these 
corporations or either of them, in any instance with 
any knowledge of any infirmity of the instrument, or 
any notice of any defect in the title of Levin.

With respect to section 55 of the Negotiable Instru-
ments Act, there is no evidence that any signature to 
the instruments was obtained by fraud, by duress, by 
force and fear, or by any other unlawful means. ' They 
were executed by the then officers of the company long 
after the delivery of the material, in renewal of other 
notes. They were executed freely and payments zvere 
made upon account of the other notes when they were 
so executed. There is nothing to connect the officers 
executing these notes with any fraud, duress, force or 
fear, or to associate them with the signature of the notes 
obtained by any other unlawful means. Materials fur-
nished to, retained and used by a corporation are surely 
not illegal consideration. There is no testimony that 
Levin ever negotiated these instruments in breach of
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faith and there is no testimony to the effect that he nego-
tiated them under other circumstances such as amount 
to fraud. In every possible instance, therefore, the cor-
porations holding these notes, under every vestige of 
testimony in the case, were bona fide holders of these 
notes for valuable consideration before maturity and in 
due course without notice of any defects whatsoever. 
Under the circumstances, therefore, it was impossible, 
under the Negotiable Instruments Act, in any respect or 
at any time to say that a judge could do anything other 
than direct the jury to bring in a verdict for the plain-
tiffs in each of these cases for the full amount so 
claimed, bearing in mind always that the cases arose and 
were tried and conducted under the said Negotiable In- . 
struments Act.ffi

It having been established by evidence that the plain-
tiffs in these cases are holders in due course, the Negoti-
able Instruments Act, 3 Comp. Stat., p. 3 7 4 U section 
37j says 1

“A holder in due course holds the instrument 
free from any defect of title of prior parties, 
and free from defenses available to prior parties 
among themselves, and may enforce payment of 
the instrument for the full amount thereof 
against all parties liable thereon.”

Interpreting this section of the statute see Montgom-
ery Garage Co. v. Manufacturers’ Liability Insurance 
Co., 109 Atl. 296, 94 N. J. L. 152, where the Court, 
speaking by Justice Trenchard, holds that under such 
circumstances, the holder for value may enforce full 
payment. There was no proof, of course, as to the 
consideration paid by the plaintiffs for these notes other 
than that it was for value. Having proven value, how-
ever, and that the plaintiffs were holders in due course, 
it would become necessary for the court to direct that 
the verdict should be for the full amount due on said 
notes. In losing sight of this fact the appellant, in its 
brief, fails to distinguish the difference between the case 
of Maloney v. Bordentown Steel and Tube Corporation,
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mentioned therein, and the case at bar, which is the 
difference between a disputed fulfillment of an order 
and notes negotiated in due course for value. W e feel 
it necessary to call the Court’s attention to these dis-
tinctions. The evidence in this last-named case is not 
before this court. The record o f the last-named case 
was not introduced in evidence in these cases, nor would 
it have been relevant had it been so introduced. It is our 
conception that this Court cannot consider evidence 
given by witnesses in another case the record o f which 
is in nowise associated with this case.

Assuming that the Court was correct in its judgment 
in Maloney v. Bordentown Steel and Tube Corporation, 
upon the evidence adduced therein there is absolutely 
nothing to show that in the case at bar the trial court 
was in error in ruling upon the evidence produced be-
fore him. It appears to us that under such circum-
stances the decision in the case o f Maloney v. Borden-
town Steel and Tube Corporation is not only of no value 
in the determination of the issue at bar as the case was 
not similar, but improper, in the manner in which it is 
cited, even to constitute a part o f the appellant’s brief.

Quest io n II.

The proof in this case is that these notes were nego-
tiated by Isaac Levin for value and before maturity. 
Any suggestion which may be made to the contrary 
is false and misleading. It is submitted that there is no 
proof whatever in the case of any fraud upon the part 
of Isaac Levin, or o f any collusion between Isaac Levin 
and Henry S. White. If there had been such it would 
not have vitiated the notes under the proofs o f this case 
in the hands o f the plaintiffs, being bona fide holders 
for value in due course without notice, unless one could 
go to the impossible length o f Considering that a stock-
holder of a corporation in which he owned a portion of 
the stock only was, as a matter o f fact, the corporation 
itself. W e submit that such has never been held and
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so long as the principles of the English law and the 
statutes of our State recognize corporations as separate 
entities, it could not be held. The evidence, which is 
adduced in an effort to demonstrate that these notes 
were held held by Isaac Levin and were obtained 
through fraud and collusion, is all evidence which is 
supposed to have been obtained from Isaac Levin him-
self by admissions made. It depends solely upon the 
following facts. That Henry S. White, being president 
of the Bordentown company, purchased certain ma-
terials from Isaac Levin. It is admitted that there is a 
suggestion by the witness, Blum, that the directors of 
the Bordentown Company, of which Blum was one, 
had given particular orders that materials should not be 
purchased from Levin, but it develops, as is very clearly 
demonstrated, that as late as February 13, 1920, after 
such order was alleged to have been given, the Eagle 
Pipe Supply Company receives an order from Julius 
Blum & Co., which was the corporation in which said 
Blum possessed a large or controlling interest, trans-
mitting an order for materials to b.e supplied by the 
Eagle Pipe Supply Company, “attention Mr. Levin,” 
for the Bordentown Steel and Tube Corporation. Un-
der such circumstances it is hardly conceivable that such 
testimony as is given by the witness Blum could have 
any weight or value'or was, as a matter of fact, relevant 
to the issue. This is demonstrated by E x h ib it  P -6 ,  
State of Case, p. 213; E x h ib it  P -7 , State of Case, p. 
214; E x h ib it  P S ,  State of Case, p. 216.

We do not conceive that there is any testimony what-
soever tending to connect either the plaintiffs, or Isaac 
Levin, with any fraud, especially in view of the notes 
in question. There was no more than an effort made, 
but one without any weight or substance—of suspicions 
rather than facts—that a commission paid by Levin to 
Henry S’. White for selling stock might have constituted 
a fraud. There was no evidence in this sufficient, under 
any circumstances, to go to a jury, nor was there even 
a tendency in the evidence to establish any proof of such
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fraud. There was an effort to show that another com-
mission, which was paid by Levin to Henry S. White, 
for entirely another transaction unconnected with these 
notes or anything pertaining to them, was an evidence 
of fraud. What was said had no probitive force, nor 
was it relevant to this issue, nor did it even create sus-
picion of any fraud which could have enabled the court 
to have sent the question to the jury had Levin himself 
been the holder of the notes, much less the Court could 
not have sent the case to a jury under such proofs when 
the notes were in the hands of bona fide holders for 
value in due course without notice. Fraud, as, a defense, 
is one only when brought home to the plaintiff corpo-
ration by proofs, not suspicion.

In the case of Davis v. Clark, 85 N. J. L . 696, 90 
Atl. 303, the Court of Errors and Appeals, speaking 
through Kalisch, J. (85 N. J. L. at page 699, 90 Atl. 
at page 304) said:

“The latest pronouncement of the legal rule 
governing this topic was made in Rice v. Bar-
rington, 75 N. J. Law, 86, 70 Atl. 169, decided 
by this court after the enactment of sections 56 
and 57 of the Negotiable Instruments Act (3. 
Comp. St. 1910, p. 3741), dealing with the sub-
ject, as to what shall constitute notice of. infirmity 
or defect in title and as to the rights of a holder 
in due course of a negotiable instrument imder 
that act, where Mr. Justice Garrison, speaking 
for the court (75 N. J. Law, 807, 70 Atl. 170), 
said : ‘Bad faith— i. e., fraud; not merely sus-
picious circumstances—must be brought home to 
a' holder for value whose rights accrued before 
maturity, in order to defeat his recovery on a 
negotiable note upon the ground of fraud in its 
inception or between the parties to it.’

“As the defense failed to adduce any testimony 
tending to establish that the alleged fraud 

• charged against Rotter was brought home to the 
respondent, who was a holder for value whose
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rights accrued before maturity, no jury question 
was presented, and therefore the court very 
properly directed a verdict for the plaintiff.”

It is submitted in the appellant’s brief that section 59 
of the Negotiable Instruments Act (3 Comp. Stats., 
p. 3741, Sec. 59) (from  page 20 of the brief) provides: 

“ Every holder is deemed prima facie to be 
a holder in due course; but when it is shown 
that the title o f any person who has negotiated 
the instrument was defective, the burden is on 
the holder to prove that he or some person under 
whom he claims acquired the title as a holder in 
due course ; but the last mentioned rule does 
not apply in favor of a party who became bound 
on the instrument prior to the acquisition of 
such defective title.”

Such is the law. It is not disputed, but there was no 
proof in the case which, under the statute, cast any 
burden, greater than that which was sustained upon the 
plaintiffs. The case was barren of any such proof. We 
do not dispute that where there is proof that .the real 
title o f a prior holder was successfully attacked, the 
holder of the notes was compelled, under the case of 
Knapp v. Hoboken, 39 N. J. L. 394, to assume a burden 
of proof; but the facts in this case do not cast such 
burden upon the plaintiffs. In the latter case Justice 
Depew said:

. “ Fraud in the inception o f  the "instrument 
being established, the burden is laid upon the 
plaintiff to build up a title in himself better than 
that o f the original party. He can recover only 
in virtue of the merits of his own title, arising 
from the consideration he has paid, and the 
circumstances under which it came to his hands.”  

In the case at bar no fraud in the inception of the 
instrument was established. The plaintiffs proved that 
they held the notes in due course for value, that they 
obtained them before maturity. They had no notice of 
defect. There was none. They could not have had
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notice of defect for the reasons which we have set forth 
heretofore and, admitting the truth o f all which Justice 
Depew said in the case cited supra, it is entirely certain 
that the plaintiffs were entitled to recover and were 
entitled to the direction of the. verdict which they had.

The appellant cites the case of DeJonge v. Woodport 
Hotel and Land Co., 77 N. J. L., p. 233, in which the 
opinion was rendered by Chief Justice Gummere. The 
question raised in that case was relative to the exclusion 
of evidence. The evidence excluded was proof offered 
that a note on which the suit was brought was given by 
the defendant’s treasurer to pay his own individual debt. 
The Court held that such evidence should have been 
admitted as having bearing upon whether the plaintiff 
was holder in due course. It surely should have been so 
admitted and we have no dispute with the Court’s ruling 
in that case, but we challenge the appellant to show that 
in the case at bar any evidence which they offer or 
attempted to offer was, in any manner, excluded. It did 
not possess any probitive force, but relevant or irrele-
vant, it was admitted and, under the circumstances, the 
citation in the appellant’s brief is entirely without merit, 
notwithstanding the great merit o f the decision itself.

The appellant cites Crawford’s Negotiable Instrument 
Act, page 59, referring to section 59 o f the Negotiable 
Instrument Act quoted supra, stating that-:

“ The holder may make out his title by pre- 
suption until it is impeached by evidence show-
ing the paper had a  fraudulent or illegal incep-
tion. When this is done he can no longer rest 
upon presumption, but it is incumbent upon him 
to show the circumstances under which it came 
into his possession, and that he has acted in good 
faith (Quoting numerous cases) and where the 
plaintiff seeks to establish this by his own testi-
mony, the credibility of such testimony, though 
it is undisputed, is for the jury.”  (Joy v. Die- 
fendorf, 130 N. ¥., p. 6.)
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W e do not dispute the validity of this note to the 
Negotiable Instrument Act, but we call attention of the 
Court to the facts: (a ) Title in the plaintiffs was not
by presumption but by proof,, and (b), such evidence 
was never impeached by showing in any valid way that 
any of the notes had fraudulent or illegal inception. 
The appellant seems to forget that there is an absence 
of proof in its ca.se. They have not adduced anything 
of any value relevant to the issue, or able to impeach 
in any respect the paper upon which the actions are 
brought. What is said in the appellant’s brief, or in 
that which it considers to be proof in the testimony, 
is o f no force and could be of no force with either a 
court or a jury. The proofs offered leave no question, 
of fact whatsoever to be submitted by the court to the 
jury. The citations in appellant’s brief of Merchants’ 
Exchange National Bank v. New Brunswick Savings 
Instimim, 33 N. J. L., p. 170, and Haines v. Merrill 
Trust Company, 56 N. J. L., p. 312, are to be disposed 
of irl exactly the same manner. There is no dispute 
relative to the law involving the shifting of the burden 
of proof under the Negotiable Instrument Act where 
there is proof o f fraud. W e defy, however, any one to 
show that there is such proof o f fraud which could or 
would attach to the plaintiffs or either of them,, with 
respect to any of these notes. W e do not feel that the 
citation to 8 Corpus Juris, p. 986, contained in the brief 
o f the appellant, could give any information or assist-
ance to this court, nor would we dispute the rule as 
therein set forth in appellant’s brief,, save that it is not
applicable to the case at bar.

What is required in a defense of fraud is to bring 
such fraud home to the plaintiffs. This is not done.
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SUMMARY.

We urge the Court to notice the following facts:

I.
While it is alleged, though not proven, that there was 

a conspiracy between Isaac Levin a.nd Henry S. White, 
the facts are as follows: (a) The plaintiffs in these
suits are not Isaac Levin, but are corporations to whom 
Isaac Levin negotiated and endorsed said notes before 
maturity and for value, and there is no proof that said 
corporations had any notice of defects with respect to 
the execution or negotiation of said notes, and there 
is proof that they were bona fide holders o f the same 
in due course, (b) The appellant issued these notes 
in every instance as renewals of notes previously 
negotiated, upon zvhich there had been many renewals 
and upon zvhich payments had been made. They were 
executed and delivered by officers of the Company 
elected as such and acting as such, subsequent to the 
withdrawal o f Henry S. White, the alleged conspirator.
(c )  The appellant issued these notes as renewals of 
other notes, upon which payments had been made for 
materials furnished to the B or dent own Steel and Tube 
C orporation by Isaac Levin, which materials were re-
tained by the Bordentown Steel and Tube Corporation, 
used by it and not returned to Levin, the notes being 
in payment of the exact balance due by said corporation 
to said Levin, (b) I f  there had been any ezhdence o f 
fraud whatsoever (which it is submitted the proofs do 
not disclose) there was no suggestion that such fraud 
attached to said notes in the hands o f the plaintiffs, 
but—
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II.
There was no evidence whatsoever of fraud upon the 

part o f Isaac Levin, much less upon the part of the 
plaintiffs. Allowing the widest latitude for proof, noth-
ing more was shown in these cases than that there had 
been other perfectly legitimate transactions between 
Levin and Henry S. White. It is also quite obvious 
that had materials furnished by Levin, for which the 
notes were given, been unsatisfactory and had the prices 
paid for the same been only by reason of collusion with 
Henry S. White, the new officers of the corporation, of 
which V. P. Jackson was one (and he had been with 
the corporation since its inception) would never have 
given the renewal notes upon which suit is brought. 
Effort is made to convict Mr. Levin of fraud out of his 
own mouth, but what he says was no evidence of fraud 
at all— much less sufficient to go to the jury or to 
remove the case from the consideration of the court 
as a question o f law. The case is positively lacking in 
any testimony o f a probitive force and “ laying all 
cards on the table,” according to the testimony of Levin, 
the case simply becomes one of a suit for moneys due 
upon a note executed by the Company in the hands of 
a holder for1 value in due course before maturity and 
without notice of infirmities.

Under such circumstances, it being purely a question 
of law and no defense being shown, it became necessary 
for the court to rule and to direct a judgment in favor  
of the plaintiffs. In the doing of this the Court was 
entirely justified and there is no merit in the appeal 
from  his action.

Respectfully submitted,
KATZEN RACH  & HUNT, 

Attorneys for  and o f counsel with the plaintiff- 
respondents, Eagle Pipe and Supply Company 
and Pittsburgh Steel Tube Company.
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the Court over defendant’s objection and exception 
was duly taken to the ruling.

The suits on which these judgments were entered, 
were brought by summons tested May 14, 1921, on 
promissory notes made by the Bordentown Company 
to the order o f one Isaac Lavine; the Eagle Company 
suing on three notes amounting respectively to 
$3,552.50, $3,552.50 and $4,060.00, and the Pittsburgh 
Company suing on one note for $7,105.00, both com-
panies claiming that they were holders o f the notes for 
value, without notice of infirmity.

The substantial defense to each action was that the 
plaintiffs were not holders in due course without no-
tice and that the notes were renewals o f notes pre-
viously given by H. S. White, the former president 
o f the Bordentown Company, without authority and 
pursuant to a corrupt, collusive and fraudulent agree-
ment made between White and Lavine, the payee in 
all o f the notes, for the purpose o f defrauding the 
Bordentown Company and for the personal profit o f 
White, Lavine and the Eagle Company, by which 
White was to pretend to purchase certain materials 
from Lavine at a high price and to accept from 
Lavine and the Eagle Company, materials o f  inferior 
quality and cause them to be paid for at the price o f 
good materials, White to accept the materials and 
make a show o f putting them through the processes 
o f the company and that pursuant to said agreement 
approximately 523,335 pounds of such materials were 
sold by Lavine to the Bordentown Company and pur-
chased by White at an aggregate price o f $32,708.44, 
which materials were of such inferior quality as ta 
be useless to the Bordentown Company, either being 
of such poor quality as not to be capable o f being 
used by it, except for sale as scrap iron, or being in 
such condition that the cost o f manufacture precluded 
all profit on the manufactured product.
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Notes were given for a portion of the purchase 
price, all made by White, and as they came due the 
notes were renewed in part, cash payments being 
made from time to time by White from the company’s 
funds. The notes sued upon were not signed by 
White, as they were renewals made after White’s 
resignation had been requested and accepted by the 
Bordentown Company and before sufficient evidence 
o f the fraud had been obtained by the Bordentown 
Company to warrant their repudiation. Upon dis-
covery o f the fraud, however, the Bordentown Com-
pany gave notice to the holders of the notes in ques-
tion that it repudiated them and when the notes came 
due payment was refused.

The cases were tried together at the Burlington 
Circuit o f this Court, before the Honorable Ralph W.
E. Donges, Circuit Court Judge, and a verdict was 
directed in favor of the plaintiffs for the full amount 
claimed in each case, on the grounds that ( 1) suffi-
cient proof o f fraud had not been adduced and ( 2) 
the plaintiffs had shown themselves to be the holders 
in due course for value of the notes in question.

The Bordentown Steel & Tube Corporation is a 
New York corporation operating a mill for redrawing 
seamless steel tubing, located at Bordentown, New 
Jersey. The process of redrawing is very aptly de-
scribed by the witness Julius Blum on pages 89 and 
90 o f the State o f the Case. The materials from whic1i 
the product is made consist o f seamless steel tubes of 
larger diameter and wall thickness which are re-
drawn into seamless steel tubes of smaller diameter 
and wall thickness by the use o f what is known as 
a draw bench on which the tubes are pulled by a; 
chain with a grip, through an outer die and over an 
inner die. In order to put the metal in proper con-
dition to draw, the tubes are first heated in an anneal-
ing furnace and then subjected to an acid bath and a
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point is hammered on the tube in order that the end 
may be passed through the outer die and the grip 
attached on the other side. The inner die is inserted 
from the other end o f the tube and the tube is drawn 
by main force to a different size and thickness. The 
character of materials usually used by the Bordentown 
Company for redrawing are what are commonly 
known as “ mill rejects.”  The term “ rejects”  has no 
relation to quality, but describes the end o f a long 
piece o f tubing drawn by the larger mills and con-
sisting o f the excess in length oyej* that required by 
the mill for its market. The materials purchased 
by White from Lavine and the Eagle Company, for 
which the original notes were given, were supposed 
to be materials o f this character and also other kinds 
o f tubing in fit condition for redrawing.

The Eagle Pipe and Supply Company, the plaintiff 
m.the one suit, is a New York corporation o f which 
Lavine was president and director when the original 
notes were given and in which he held 450 shares 
o f stock and his wife 45 shares o f stock out o f 500 
shares issued (Case, p. 201). An examination o f 
the invoices, Exhibits D1 to D9 (Case, pp. 218 to 
224), shows that four out o f the nine invoices were 
made by this company direct to the Bordentown Com-
pany and that three other invoices were made on 
the billhead o f this company with the name crossed 
cut and the name o f Isaac Lavine substituted in 
ink.

The Pittsburgh Steel Tube Company is a Penn-
sylvania corporation o f which Isaac Lavine was at 
the time o f the giving o f the original notes, presi-
dent and director and the holder o f 900 shares o f 
stock, out o f 1,267 shares issued and his son Charles 
A. Lavine was the holder o f 250 shares o f this stock 
(Case, p. 203) . This is the same son who was the 
majority stockholder o f the Peerless Iron Pipe Ex-
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change, Inc., the corporation involved in the Mcdoney 
case hereafter referred to.

POINT I.

It is respectfully submitted that defendant’s 
proof of fraud was sufficient to raise a jury 
question and that the Court’s refusal to submit 
this question to the jury was error.

The evidence of the fraud set up by the Borden- 
town Company by way of defense, consists of Isaac 
Lavine’s own admissions and of testimony as to the 
circumstances surrounding the sales o f the materials 
in question, and the character o f the materials fur-
nished. Lavine’s admissions are not denied and the 
truth o f the defendant’s story as to the circumstances 
surrounding the sale of these materials and the obtain-
ing o f the original notes by Lavine is not challenged.

The fraud charged by the defendant in these cases 
and the evidence o f fraud adduced by the defendant 
was substantially identical with the evidence of fraud 
adduced in the case o f Maloney vs. Bor dent own Steel 
& Tube Corporation, decided by the Supreme Court 
on November 10, 1922, and not reported. For the 
convenience o f the Court a copy of the opinion is 
annexed to this brief. In that case an action was 
brought by one Maloney as assignee of the Peerless 
Iron Pipe Exchange, Inc., a New York corporation, 
owned and controlled by Isaac Lavine’s son, Charles 
A. Lavine, for a carload o f materials sold by Isaac 
Lavine to the Bordentown Company through Henry
S. White. The defense interposed by the Borden-
town Company was the same fraudulent agreement 
set up in the cases at bar. The proofs of the alleged 
fraudulent agreement were the same admissions made
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by Lavine, proved by the same witnesses (except for 
one or two admissions made by Lavine after the trial 
o f that case which were proved in the cases at bar), 
and the same circumstances surrounding the very pur-
chases involved in the cases at bar were shown in 
that case as part o f the proof o f fraud and the char-
acter o f the materials involved in these cases was 
there testified to by the same witnesses who testified 
as to their character in the cases at bar.

The Maloney case was tried before Judge Speer at 
the Hudson Circuit and was permitted to go to the 
jury and the jury thereupon rendered a verdict o f 
S2,847.95 instead o f $8,418.00 the amount sued for. 
The case came before the Supreme Court on a rule 
to show cause why a new trial should not be granted. 
Among the reasons alleged were that a verdict against 
the defendant should have been directed for failure 
to make proof o f fraud, that the verdict was against 
the weight o f the evidence and that the damages were 
inadequate.

The Court, in a per curiam opinion, discharged the 
rule to show cause, with costs, and settled the ques-
tion o f  the sufficiency o f plaintiffs’ proof o f  fraud 
with the words, “ O f course, there was no error in the 
refusal to direct a verdict for the plaintiff.”

It is respectfully submitted that this decision is a 
direct authority as to the sufficiency o f defendant’s 
proofs o f fraud and that by reason o f the recognized 
ability both o f the Judge before whom it was tried 
at Circuit and o f the Court by which it was decided 
above, it is entitled to the greatest weight in the con-
sideration o f this Court.

The Evidence of the Fraud.

Lavine had formerly been a stockholder and di-
rector o f the Bordentown Company (Case, p. 57).
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He had sold it and its predecessor materials (Case, 
p. 91). A  reorganization was effected for the pur-
pose o f placing the enterprise on a better basis and 
Henry S. White, a man well known in the steel tubing 
business, was employed as its president (Case, p. 
91). White complained of the character o f materials 
then on hand and on order, all o f which came from 
Lavine (Case, pp. 60, 91, 92 and 93). He announced 
to the Board of Directors that he could not make good 
seamless steel tubing from such materials and sug-
gested that no more materials be purchased o f this 
character (Case, p. 92). As a result the Board in-
structed him not to buy any such materials and not 
to buy materials from Lavine (Case, p. 60). Lavine 
remained a director until May, 1919 (Case, p. 61). 
He sold no more materials to the company (Case, 
pp. 61, 98). White arranged for the sale o f  Lavine’s 
stock to Chicago interests (Case, p. 61). Lavine re-
signed in May, 1919 (Case, p. 61). White claimed 
a commission from Lavine on the sale o f the stock 
which was not known to the directors o f the Borden- 
town Company until an attachment was issued by 
White against the money coming to Lavine for the 
sale o f his stock (Case, p. 80). A  settlement was 
effected between White and Lavine, by which White 
was paid about $ 1,000.00 less than the full amount 
o f his claim (Case, p. 81). The attachment was dis-
continued and a release executed (Case, p. 81).

At that time Julius Blum, one o f the directors o f 
the Bordentown Company had a conference with 
White, in which he told White that now that they 
were rid o f Isaac Lavine, the Bordentown Company 
wanted no more dealings with him (Case, p. 134). 
At numerous conferences o f the directors with White 
and Lavine, White had been instructed not to buy any 
materials o f the character furnished by Lavine (Case, 
p. 93).
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In the spring o f 1920 White began to purchase ma-
terials from Lavine and purchased all o f the materials 
involved in these suits, together with other materials 
between that time and July o f that year (Case, p. 
61; also see latest invoice, Exhibit D 7, Case, p. 223). 
Ih e  directors o f the Bordentown Company had no 
knowledge thaft these purchases were being made. 
They were discovered by Mr. Blum in August, 1920 
(Case, p. 72).

A  number o f the directors resided in Chicago, Mr. 
Blum resided in New York and none of them resided 
at Bordentown (Case, p. 72). No written purchase 
orders were presented at the trial and no record o f 
any such purchase orders can be found by the Bor-
dentown Company covering the purchases in question. 
All purchases were made from Lavine direct by per-
sonal interview (Case, p. 54).

Mr. Blum discovered the situation in the summer 
of 1920 (Case, p. 72). He visited the mill shortly 
thereafter and found large quantities of bad material 
about the plant (Case, p. 75).

He discovered also that the superintendent, Martin 
White was attempting to manufacture steel tubing 
from materials o f very bad quality (Case, p. 76).

Mr; Blum then sought out Henry S. White, who 
was not at the mill and charged him with having en-
tered into a conspiracy with Lavine to defraud the 
Bordentown Company. This White denied. Mr. 
Blum then charged him with having received pay-
ments o f money from Lavine, which White also de-
nied. (Case, pp. 77, 78, 79). Later Mr. Blum sought 
out Lavine and charged Lavine with having entered 
into a conspiracy with White and paid White money. 
Lavine denied the conspiracy and denied that he had 
paid any money whatsoever to White (Case, pp. 73, 
74). Shortly thereafter White resigned as president
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(Case, p. 79). His son, Harry E. White was elected 
in his stead. White also resigned as treasurer and 
Vance P. Jackson was elected in his place.

Mr. Blum still suspecting that a f.raud had been 
practiced on the Bordentown Company, continued to 
pursue Lavine, and gradually gained from Lavine the 
following admissions, first, that Lavine had paid 
White $1,200 during the time the purchases were 
being made, this being the amount o f the excess o f 
commission claimed by White, over the amount paid 
in settlement o f the attachment suit (Case, pp. 80, 
81). At this time Lavine denied that he had paid 
White any other money whatsoever, but subsequently 
admitted that he had paid White in addition, approxi-
mately $4,000 at various times. He said that these 
payments were made as part o f a commission on the 
purchase o f materials from the United States Gov-
ernment. M>r. Blum asked him to throw open his 
books to him and show up the transaction fully and 
fairly in order to dissipate his suspicions. Lavine 
replied that there were no books, that it was a vest 
pocket transaction. Mr. Blum urged him to give him 
definite figures on this alleged contract. Lavine was 
unable to do so. He said the amount of commission 
involved was approximately $ 10,000 but he had no 
record of it and did not disclose any precise amount 
(Case, pp. 80-81).

This was corroborated by the testimony o f Mir. 
Harry E. White, who was also present while part o f  
the admissions were made (Case, pp. 145, 146, 147, 
148).

The Bordentown Company immediately after ob-
taining these admissions gave notice that it would not 
honor the notes at maturity (Case, p. 82).

At a later conference Lavine showed Mr. Blum and 
Mr. Harry E. White various checks made by him to
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H. S. White, which he said were connected with the 
alleged commission transaction. Some of these checks 
were made while the purchases were being made, some 
bore a later date (Case, pp. 82, 83, 84).

Finally Lavine said to Mr. Blum, “ You know as 
well as I do that H. S. White is a grafter and that he 
shook me down every time I came down to Borden- 
town” (Case, pp. 87-88). And at a later time he told 
Mr. Blum, “ That H. S. White had shook him down 
and that he had to pay him money to sell him goods 
every time he came to Bordentown and made a settle-
ment, that he got paid for the merchandise furnished, 
he had to give H. S. White a rake off.”

Mr. Blum’s story o f these admissions was told three 
times during the trial, once on direct-examination and 
twice on cross-examination and each time without sub-
stantial variation. Neither he nor Harry E. White 
were impeached in any particular, nor their stories 
shaken.

Lavine was present in court and testified as plain-
tiff’s only witness. He did not deny the truth o f the 
admissions in question; he made no explanation o f the 
payments made by him to H. S. White; he made no 
effort to clear himself o f the charges o f fraud. H. 
S. White was not produced as a witness, his testi-
mony was not taken by the plaintiffs. The failure to 
take his testimony, or produce him, was not explained. 
The plaintiffs had full notice of the character o f the 
defense interposed, not only from the pleadings, but 
from the trial o f the Maloney case in which the same 
New York counsel appeared for Maloney as appeared 
for the plaintiffs in these cases.

The invoices for the materials which were alleged 
by the defendant to have been the instrument o f the 
fraud, were identified, one by one by Vance P. Jack- 
son (Case, pp. 50, 52, 53). Mr. Jackson testified that
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orders for materials for the Bordentown Company 
ordinarily were made on order blank forms of which 
copies were kept in the company’s office; that no order: 
blanks cotdd be found for the materials in question, 
but that the orders were given personally by H. S. 
White to Isaac Lavine (Case, p. 55). The plaintiffs 
produced no original order blanks.

Mr. Jackson also testified that the invoices were 
brought to the company’s office by Isaac Lavine per-
sonally and were turned over for credit to his account 
by him or by H. S. White; that the materials were 
checked up for quality by Henry S. White and the 
invoices O K ’d by him (Case, p. 67). That H. S. 
White alone was charged with the duty of reporting 
to the Board o f Directors and his (Jackson’s) duties 
were solely in the office and that he reported to H. S. 
White (Case, pp. 67-68). Finally, by reason o f the 
complaints of Martin White, the superintendent, and 
the amount o f manufactured products returned by the 
company’s customers, he called attention to the situa-
tion (Case, p. 68), resulting in Mr. Blum’s investi-
gation.

Martin White, a witness not connected with the Bor-
dentown Steel & Tube Corporation at the time o f the 
trial, but at the time o f the purchases and furnish-
ing o f the materials in question, its superintendent, 
testified as to the character o f the materials furnished, 
identifying them, invoice by invoice (Case, pp. 156- 
165) . His testimony was unshaken on cross-exami-
nation and it is submitted that a reading of it is con-
vincing of his knowledge of the subject and the truth 
o f his statements. He said that much o f the material 
was badly pitted and rusted, useful only for scrap. 
Some o f it was old boiler tubing, so badly burned as 
to be useless for redrawing. A  number o f the cars 
furnished were topped off wth good material to a
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depth o f about one-third, the balance being junk. 
Much o f the material was in short lengths, some too 
short to redraw; others so short as to make redraw-
ing extremely expensive. Some o f the cars consisted 
o f miscellaneous sizes which required enormous labor 
and expense for sorting in order that they might be 
remanufactured. In many instances the material was 
o f such size and character as to make it necessary to 
put it through the company’s processes an unusual 
number of times in order to reduce it to the diameter 
and wall thickness required, thus adding materially 
to the expense o f manufacture. His testimony may 
be summarized by saying that approximately 50% o f 
the material in question was useful only for scrap and 
was sold as such at from $12 to $16 per ton and that 
the remainder was o f such character as to produce an 
inferior manufactured product as well as to cause a 
large increased manufacturing cost.

Martin White also testified that he had complained 
to H. S. White that the materials were not fit for use, 
to which H. S. White replied that it was the best 
that he could get and ordered him to go ahead and 
draw the material as best he could (Case, p. 169).

Mr. Blum also testified from a memorandum made 
in Lavine’s office as to the contents o f certain in-
voices shown him by La vine and said by Lavine to be 
invoices for materials purchased by him and resold 
to Bordentown (Case, p. 85). These invoices pur-
ported to show the price paid by Lavine for a portion 
o f the materials in question. An examination o f these 
invoices, it is respectfully submitted, will show a tre-
mendous margin o f profit made by Lavine on the sales 
in question, ranging from a maximum o f $68 a ton 
profit, to a minimum of $35 a ton. One carload in par-
ticular was said to have been purchased by Lavine for 
$70 and $80 per 2,000 pounds, with 29,500 pounds
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o f 3 1 /4 " tubing thrown in, without charge, the whole 
o f which was sold to the Bordentown Company at 
$125 per ton. Another invoice for 56,500 pounds of 
material purchased at $80 per net ton, sold to the 
Bordentown Company at $125 per net ton, came from 
the Peerless Iron Pipe Exchange, Inc., the corpora-
tion concerned in the Maloney case, which was con-
trolled by Lavine’s son, Charles A. Lavine.

Among the invoices so shown, was one for materials 
rejected by the Bordentown Company as utterly use-
less, consisting of material chopped with a cleaver for 
the express purpose o f making it useless for any pur-
pose but remelting.

In four instances Lavine’s profit on the resale, as 
shown by his invoices, was more than 100% , and in all 
but two instances his profits exceeded 50%.

It is submitted that the large percentage o f profit 
admitted by Lavine to have been made by him on these 
consignments o f material is in itself evidential o f the 
fact that the materials were not nearly worth $125 
per ton, the price at which they were sold to the Bor-
dentown Company and is corroborative of the testi-
mony o f defendant’s witnesses as to the quality o f the 
material itself.

It was shown that H. S. White was a man o f large 
experience and high reputation in the steel tubing 
business. His acceptance of materials o f the charac-
ter testified to, over the superintendent’s protest; his 
denial that he had received any money from Lavine, 
Lavine’s denial that he had paid any money to White 
and his subsequent admissions that he had paid White 
first, a sum which he was in nowise legally obligated 
to pay on account of the commission matter, and sec-
ond, other sums which were never satisfactorily ex-
plained, during the times the purchases were being 
made, coupled with Lavine’s admissions that White
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was a grafter, that he had had to pay him money 
every time he came to Bordentown to sell merchan-
dise, and coupled with the surrounding circumstances 
o f White’s prohibition to purchase from Lavine; the 
secrecy o f the purchases, the failure to make out writ-
ten purchase orders and White’s own change o f atti-
tude toward dealing with Lavine, together with the 
other suspicious circumstances constituted a state of 
facts susceptible o f a reasonable inference o f fraud 
and inconsistent with a reasonable inference o f honest 
conduct, and therefore should have been submitted to 
the jury by the Court.

It is respectfully submitted that even the transac-
tion brought out on pages 99, 100, 101, 102, 103 and 
104 of the state o f the case, relating to an alleged 
sale o f materials from Lavine to the Bordentown 
Company, through the manager of one o f Mr. Blum’s 
departments, shows an effort on Lavine’s part to use 
this man as a means o f entering into negotiations 
with White. It is significant that Lavine’s application 
was not made to Mr. Blum himself and no evidence 
was produced to show any real connection between 
Mr. Blum and this transaction, whatever it was, ex-
cept that he refused to become a party to the transac-
tion as soon as it was brought to his attention. As 
explained by Mr. Blum (Case, p. 101) Lavine was 
searching for an avenue of approach to the Borden-
town Company, because all other avenues had been 
closed by his disagreement with White over the com-
mission and the Bordentown Company’s refusal to 
do any further business with him.

It is therefore respectfully submitted that the 
Court’s refusal to permit the evidence o f fraud to go 
to the jury was error.
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POINT II.

It is respectfully submitted that the question 
whether or not plaintiffs were holders in due 
course should have been submitted to the jury.

A  holder in due course, is defined by Sec. 52 of the 
Negotiable Instruments Act (3 Comp. Stats., p. 
3741, Sec. 52), as

“ A  holder in due course is a holder who has 
taken the instrument under the following con-
ditions :

“ I. That it is complete and regular upon its 
face;

“ II. That he became the holder of it before 
it was overdue, and without notice that it had 
been previously dishonored, if such was the 
fact;

“ III. That he took it in good faith and fori 
value;

“ IV. That at the time it was negotiated to 
him he had no notice of any infirmity in the 
instrument or defect in the title o f the per-
son negotiating it.”

Section 55 of this Act (3 Comp. Stats., p. 3741, 
Sec. 55), provides:

“ The title o f a person who negotiates an in-
strument is defective within the meaning of 
this act when he obtained the instrument, o r . 
any signature thereto, by fraud, duress, or 
force and fear, or other unlawful means, or for, 
an illegal consideration, or when he negotiates 
it in breach of faith, or under such circum-
stances as amount to a fraud.”

The execution o f the notes in question by the Bor- 
dentown Company was admitted. Their endorsement
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by Isaac Lavine, to whom they were made, to the 
various plaintiffs, was not admitted. Proof o f plain-
tiffs’ title was attempted to be made by the testimony 
o f Isaac Lavine himself (Case, pp. 39 to 42). He 
testified that he had received the notes from the Bor- 
dentown Steel and Tube Corporation and had en-
dorsed them to the various plaintiffs upon receipt of 
them from the Bordentown Company and before their 
maturity. On cross-examination Lavine’s attention 
was called to an affidavit which he had made in an 
arbitration proceeding in New York City, involving 
the notes in question in this suit, containing the fol-
lowing statement, “ That thereafter Isaac Lavine paid 
all o f said notes to the Pittsburgh Steel and Tube 
Company and to the Eagle Pipe & Supply Company 
and that said Isaac Lavine became the owner of said 
notes amounting to eighteen thousand odd dollars”  
(Case, pp. 44 and 45). He admitted the execution o f 
the affidavit and * said that the contents of the affi-
davit were true. It was later shown (Case, pp. 137- 
139 and 140) that both o f the plaintiffs in these ac-
tions were parties to the arbitration proceeding and 
that the controversies in question are the same con-
troversies involved in the cases at bar.

Notwithstanding that the plaintiffs obtained an ad-
journment in order to examine the affidavit in ques-
tion for re-direct examination, no re-direct examina-
tion on this subject was had and the only other testi-
mony on the subject of' plaintiffs’ title was the testi-
mony given by Lavine at the end o f the trial (Case 
pp. 204-205 and 206) to the effect that he was not 
the owner o f the notes. He did not deny, however, 
that he was the owner o f the notes on March 30, 
1922, the day on which the affidavit was made, and 
his admission o f that fact was never denied or ex-
plained.
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Assuming the truth of Lavine’s testimony that the 
notes in question were endorsed by him to the various 
plaintiffs for merchandise, immediately after their de-
livery, and that he (Lavine) had repurchased the 
notes from the plaintiffs and was their owner on 
March 30, 1922, and that the plaintiffs were the own-
ers at the time of trial, it is respectfully submitted 
that this, the whole,¡proof o f plaintiffs’ title, leads to 
but one conclusion, namely, that plaintiffs must have 
reacquired the notes from Lavine during the pend-
ency of the actions in question and after maturity. 
The notes all matured early in the year 1921. Suits 
were brought on May 14, 1921, and were being vig-
orously defended at the time Lavine says he was the 
owner o f the notes.

O f course if the plaintiffs became the holders of the 
notes after maturity, all defenses against Lavine as 
payee, were maintainable against the plaintiffs, includ-
ing the defense o f fraud in the inception of the in-
struments.

But quite aside from that question, it is respect-
fully submitted that plaintiffs’ proofs as to the con-
sideration paid for the notes and the circumstances 
under which the alleged negotiation occurred, were 
not sufficient to warrant taking this question from 
the jury.

Section 59 of the Negotiable Instruments Act (3 
Comp Stats., p. 3741, Sec. 59) provides:

“ Every holder is deemed prima facie to be 
a holder in due course; but when it is shown 
that the title o f any person who has negoti-
ated the instrument was defective, the burden 
is on the holder to prove that he or some per-
son under whom he claims acquired the title 
as a holder in due course; but the last men-
tioned rule does not apply in favor of a party 
who became bound on the instrument prior to 
the acquisition of such defective title.”
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The shifting o f the burden o f proof where the 
title o f a prior holder is attacked, is discussed in the 
case of Knapp vs. Hoboken, 39 N. J. L., p. 394, 
where Justice Depue, at page 396, uses the follow-
ing language:

“ In actions by the assignee, or transferee, 
upon instruments negotiable in the broadest 
sense, such as bills, notes and ordinary com-
mercial paper, where the contract is invalid 
as between the parties to it, for fraud, as dis-
tinguished from mere failure o f consideration, 
a defendant need not prepare the way for 
putting in his defense, by showing the in-
firmity of the plaintiff’s title. Fraud in the 
inception o f the instrument being established, 
the burden is laid on the plaintiff to build up 
a title in himself better than that o f the orie-# o
mal party. He can recover only in virtue of 
the merits o f his own title, arising from the 
consideration he has paid, and the circum-
stances under which it came to his hands.”

In De Jonge vs. The Woodport Hotel & Land 
Co., 77 N. J. L., p. 233, the question involved was 
the lower Court’s exclusion o f proof that a note on 
which suit was brought was given by the defendant’s 
treasurer to pay his own individual debt. The Su-
preme Court, in an opinion by Chief Justice Gum- 
mere, held:

“ The effect, therefore, o f the rejected 
proof, would have been to destroy the then 
existing presumption that the plaintiffs were 
‘holders in due course,’ and to throw upon 
them o f the burden either o f proving that fact 
or o f overcoming the proof o f the defendant 
that the note was given for Bright’s personal 
debt, and that his act in making it was not 
authorized or ratified by the company, pro-
vided that the making o f the note under the 
conditions recited rendered it invalid in the 
hands o f McLoughlin, the payee.”
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A  note to Crazvford’s Annotated Negotiable Instru-
ment Law, p. 59, referring to Section 59 o f the N ego-
tiable Instruments Act, above quoted, contains the fol-
lowing statement of the rule in this particular:

“ The holder may make out his title by pre-
sumption until it is impeached by evidence 
showing the paper had a fraudulent or illegal 
inception. When this is done he can no longer 
rest upon presumption, but it is incumbent up-
on him to show the circumstances under which 
it came into his possession and that he has 
acted in good faith (quoting numerous cases) 
and where the plaintiff seeks to establish this 
by his own testimony, the credibilty of such 
testimony, though it is undisputed, is for the 
jury.” (Joy vs. Diefendorf, 130 N. Y. p. 6.)

To the same effect are Merchants Exchange N a-
tional Bank vs. N ew  Brunswick Savings Institution, 
33 N. J. L., p. 170, and Haines vs. Merrill Trust 
Company, 56 N. J. L., p. 312.

In discussing the reason for the rule of shifting the 
burden of proof, the following will be found in 8 
Corpus Juris, page 986:

“ The reason of this rule has been stated to 
be that the proof o f fraud or illegality of the 
inception o f  the instrument raises a presump-
tion that the party to the fraud, who formerly 
held the paper and who is precluded from re-
covering thereon himself, has placed it in the 
hands of another to sue on for him and this 
presumption the holder must overcome.”

Lavine had been shown to be an officer and di-
rector in each of the plaintiff companies. His inter-
est in the Eagle Company was almost that of a sole 
owner; his interest in the Pittsburgh Company was 
that of a holder of a large majority of its stock, his 
son being another large stockholder. A  large part
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o f the material, the furnishing of which was the basis 
of defendant’s charge o f fraud, was shown by the 
invoices to have been furnished by the Eagle Com-
pany itself and all transactions had occurred through 
Lavine personally.

In addition Lavine appeared as the only witness for 
the plaintiffs at the trials and the answers to the in-
terrogatories served by the defendant, were sworn 
to by him. He produced the notes at the trial and 
had produced them at the arbitration proceedings. 
He admitted that he had made an affidavit in the 
arbitration proceedings in which he said that he was 
the owner o f the notes at that time and had paid the 
plaintiffs for them.

Under circumstances showing so close a connection 
between Lavine and the plaintiffs, what was more 
natural than that Lavine should attempt to hide be-
hind an alleged negotiation to the plaintiffs when suit 
was to be brought, and thus escape the consequences 
o f his own fraud.

In view o f these circumstances, it is respectfully 
submitted that the plaintiffs have not carried the bur-
den o f proof imposed upon them upon defendant’s 
showing o f  the fraud. Can it be said that by the 
meager testimony adduced by them that they have 
“ built up a new title to the notes in question”  and 
“ shown the consideration and the circumstances under 
which the notes came into their hands” so conclusively 
as to withdraw the question o f their status from the 
jury?

It must be borne in mind that plaintiffs’ testimony 
on this point is limited to a bare statement that the 
original notes had been negotiated by Lavine to the 
plaintiffs for merchandise shortly after their delivery 
to him and that the plaintiffs were the owners at the 
time o f trial. The real character of the consideration,
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the state of the accounts between Lavine and the 
plaintiffs and the actual circumstances attendant upon 
the alleged negotiations were not disclosed. Certainly 
in view of Lavine’s close connection with the plain-
tiffs and the connection at least of the Eagle Com-
pany with the instrument of the fraud, a full disclos-
ure of these matters should have been made by un-
controvertible proof showing the innocence of the 
plaintiffs and an undisputed title to the notes, in or-
der to warrant the withdrawing of this question from 
the jury’s consideration.

It is, therefore, respectfully submitted that the 
Court erred in withholding this question from the 
jury, first, because plaintiffs’ proofs show that plain-
tiffs had acquired the notes after maturity and, there-
fore, took them subject to all defenses; secondly, be-
cause plaintiffs’ testimony did not frankly and can-
didly show the consideration for the alleged negotia-
tion, nor the circumstances under which such alleged 
negotiation took place, and thirdly, because the Eagle 
Company, through Lavine its president and practically 
sole owner, was a party to the fraud itself, in the 
sale of a large portion of the materials in question.

It is, therefore, respectfully submitted that, for the 
reasons above stated, the judgments entered against 
the defendant should be reversed, with costs.

Respectfully submitted,

SC A M M E LL a n d  BESORE, 
Attorneys for and of Counsel with 

the Defendant-Appellant, Bor- 
dentown Steel & Tube Corpora- 

, tion.



22

N E W  JER SEY SU PR EM E COU R T,

No. 12, June Term, 1922.

Denis  Mal o ne y,
Plaintiff,

Bo r dent o wn St e e i. & Tube  Cor -
po r at io n,

Defendant.

Submitted July 6, 1922'; decided November 10, 
1922.

On plaintiff’s rule to show cause why his own ver-
dict should not be set aside.

Before Gummere, Chief Justice, and Justices Swayze 
and Trenchard.

For the rule, A . A. Melniker.

Contra, Scammell & Besore.

Per  Cur iam :

This was an action to recover $8,418 brought by 
the plaintiff, assignee of the Peerless Iron Pipe E x-
change, Inc., against the defendant, upon an alleged 
purchase order executed September 23, 1920, by one 
White, defendant’s former president.

The defense was that the order was entered into 
by White without authority and as a part of a fraudu-
lent scheme between him and one Lavine who pro-
cured the order to be given, as agent of the Peer-
less Company, for the purpose of causing defend-
ant to purchase a carload of scrap iron worth about 
$16 a ton and to pay for.the same to the Peerless 
Company $125 a ton; that in pursuance of such
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fraudulent scheme a carload of scrap iron was ac-
tually shipped to the defendant; that White, with 
knowledge of its inferior character, pretended to ac-
cept it in fulfillment of the purchase order, and caused 
a portion of it to be run through the processes of the 
defendant for the sole purpose of making a show of 
using the material; that the remainder of the ma-
terial was returned according to an order of Lavine, 
assuming to act for the Peerless Company, before 
the fraud was discovered, and that upon the discovery 
of the fraud the entire transaction was repudiated by 
the defendant.

The action was trial at the Hudson Circuit and re-
sulted in a verdict of $2,847.95 in favor of the plain-
tiff, a sum approximately equal to the purchase price 
of the materials run through its processes by the de-
fendant and therefore not returned.

The plaintiff thereupon obtained this rule to show 
cause why its own verdict should not be set aside 
and a new trial granted, mainly upon the ground that 
it is against the weight of the evidence.

W e think that the jury was justified in finding the 
matters of fact upon which their verdict rested. While 
the evidence is conflicting we cannot say that the 
verdict is against the great weight of the evidence.

Lavine’s connection with the order and shipment 
were established and so was White’s. When the 
material arrived at Bordentown and was unloaded, 
the superintendent of the defendant reported to White 
that the material was of such a quality that it could 
not be used, but White insisted that it be put through 
the various processes of the company. Eventually 
a large part of the material found its way to the 
scrap heap, and, according to the testimony, none of 
it could be used in defendant’s business.

The weight of the testimony seems to be that 
the material was actually scrap iron of the value of



$16 a ton instead of good material worth $125 a 
ton; that defendant’s Board of Directors had expressly 
forbidden White to purchase any materials from or1 
through Lavine because of the poor quality of ma-
terials previously furnished by him; Lavine had no-
tice of this prohibition prior to February, 1920; that 
notwithstanding this prohibition White purchased ma-
terials of Lavine secretly from February, 1920, to 
August, 1920; that later the order in question was 
given by White to Lavine in the name of the Peer-
less Company; that after the purchase was discovered 
White resigned by request on September 28, 1920. 
In this connection there is evidence of various sums 
of money paid by Lavine to White.

The testimony tends to show also that before the 
facts indicating fraud were discovered, a large por-
tion of the material had been rejected because of 
inferior quality; that the Peerless Company refused 
to admit that it was inferior or to receive it back; 
but Lavine agreed to accept it and himself adjust 
the account; that in December, 1921, when the fraud 
was discovered through Lavine’s admissions, these 
rejected materials had already been sent to Beaver, 
Pennsylvania, according to Lavine’s orders. It was 
then that defendant denied all liability under the or-
der.

W e think the evidence sufficient to show knowledge 
upon the part of the Peerless Company of Levine’s 
fraud. The furnishing of scrap iron worth $16 a 
ton in fulfillment of an order for material worth 
$125 a ton, with knowledge of the facts, we think 
very persuasive of a fraudulent connection between 
the Peerless Company and Lavine.

True, the plaintiff produced testimony tending to 
show that Lavine had no connection with the Peer-
less Company, and Levine so testified on his main ex-
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amination, but on cross-examination his admissions 
seem to show such connection. He was compelled 
to admit that the Peerless Company was owned by 
his son whom he had started in business by lending 
him money. And so upon the whole case we cannot 
say that the verdict is against the great weight of the 
evidence.

W e do not see that the verdict can be fairly said to 
be contrary to the Judge’s charge.

W e cannot say that the damages are inadequate, 
considering what the jury may have found the facts 
to be. It represents the value of the material re-
tained by the defendant calculated at the contract 
price.

W e see no prejudicial error in the admission of 
evidence, nor in the refusal to strike out testimony.

W e find no error in the refusal of the Judge to 
instruct the jury to disregard the remarks of counsel 
for defendant in summing up.

W e find no prejudicial error in the refusal of the 
Judge to charge the various requests to the plain-
tiff.

O f course there was no error in the refusal to di-
rect a verdict for the plaintiff.

The rule will be discharged, with costs.


