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F ir s t .

N o dem and before suit.
Woodside v. Adams, 11 Vr., $.17 { j 80) ;
5 Am . & Eng. Ency. o f Law, 528 h ;
W ells on Replevin, secs. 3J)7 and 371 .

S e c o n d .

The transactions in question w ere absolute sales to 
Crane, n ot consignm ents n or conditional sales.

Specific goods were delivered with invoices, “ Sold to ” 
10 or “ B ought of,”  accom panied b y  bills o f  lad ing or orders 

to deliver to Crane, w hich were absolute in  terms.
The invoices fixed prices o f  goods to Crane and terms 

o f  credit “  thirty days,”  “  s ix ty  days,” &c. Crane was 
bound to pay at expiration  o f  terms o f  credit. Vendor 
reserved no ju s disponendi;  no right to dictate price or 
terms o f  sale b y  C rane; no rate o f com m ission was fixed 
or m en tion ed ; no account o f  sales was to be rendered.

Subsequent dealings o f  the several vendors w ith Crane 
evidence their transactions with h im  sa les 'an d  not con- 

20 signments.
1 Benjam in on Sales, Corbin’s (jth ) Ed., 8 n ote;
21 Am . & Eng. Enc. o f Law, 521, note 2  ;
Newmark on Sales, secs. 25 and 2 6 ;
Tiedeman on Sales, secs., 8, 86 and 2 0 3 ;
Shouler on Bailments, 5 ;
H yde v. Cookson, 21 Barb., 9 2 ;
Foster v. Pettibone, 7 N. Y., Jj.33;
Pierce v. Schenck, 3  H ill {N . Y.), 28 ;
Wood v. Brooke, 2 Sawy., 576 {5 8 1 );

30 In  re Linforth, j  Sawy., 576 {37If);
Cole v. Berry, 13 Vr., 308 {313 and 3 I f ) .

Elliott Furniture Co. avow edly delivered the goods 
know n as “ Decker Shipm ent ” w ithout conditions.

E lliott Case, page j.3, lines 12-29.
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As to effect o f  delivery o f  b ill o f  lading or  shipping 
I  receipt, see—

51 Am. Rep., 51 (5 3 );
Newmark on Sales, sec. 143 ;
Tiedeman on Sales, sec. 8 5 ;
Wigton v. Bowley, 130 Mass., 252 (254) >
Hobart v. Littlefield, 13 R . I., 346 ;
Emery v. Irving Bank, 25  Ohio St., 365 and 366.

T h i r d .

Invoices sent w ith good s  w ere com plete  con tracts  on 10 
I their face, m erged all previous and sim ultaneous com - 
|  munications, and con clu sively  evidenced absolute sales. 

Thomas v. Scutt, 127 N. Y., 1 3 3 ;
Rogers v. Colt, 1 Zab., 704, (7 0 8 );
Chetwood v. Brittan, 1 Gr. Chy., 438 (44 8 -9 ) ;
Sprague v. K ing, 1 Pugs & B ., 251 avid 2 5 3 ;
Newmark on Sales, sec. 44 >'
Tiedeman on Sales, sec. 83.

Vendors sent these invoices w ith fu ll know ledge o f  
I  Crane’s insolvent condition . There was no concealm ent. 20
■  They were acting under no m istake o f  fact. W h y  should
■  they not be bound by  the ordinary and elem ental rules
■  of contract?

If vendors gave Crane all indicia  o f  title to deceive 
I  Claflin Company or others, then, a fortiori, should  Claflin 
■succeed.

Cole v. Berry, 13 Vr., 308 (312 at top).

F o u r t h .

Trial Judge should have instructed ju r y  as to  legal 
I import o f the invoices, b ills o f  lading and other w ritings, 30 
I and not left w hole question to  the ju ry  as one o f  inten- 
I tion for them to  decide.

Hurff v. Hires, 10 Vr., 4 (6) in  Sup. C t;
Jordan v. Easter, 2 III App., 73 (80) ;
Newmark on Sales, secs. 71 and 143, and cases cited ;
11 Am. and Eng. Enc. o f Law, 241 , and cases cited ;  
Wigton v. Bowley, 130 Mass., 252 (254) /
Dows v. Bank, 91 U. S., 629, 634 and 636 ;



4 C O U R T O F E R R O R S  A N D  A P P E A L S .

Terry v. Wheeler, 25 N. Y , 5 2 5 ;
Livingston v. Eggleston, 27 M ich., 326.

Presum ption o f  sale arose.
.(!•) From  transfer o f  the goods.

Newmark on Sales, secs. 79, 90, 93, 96.
(2.) From  the invoices sent.
(3.) From  the b ills o f  lad ing sent.

51 Am . Rep., "51 (53) ;
Newmark on Sales, secs. 211 and 212.

10 A n d  at any rate the ju ry  should have been instructed 
as to these presumptions, and the necessity o f  clearly 
preponderating evidence to overcom e them.

Chapman v. K err, 80 Mo., 158 (161).

F i f t h .

I f  not absolute sales, the transactions w ith  Crane were 
conditional sales or chattel m ortgages, and void  as 
against p o licy  o f  the Registration A cts,

Tiedeman on Sales, sec 20L  
Woodside v. Adams, 11 Vr., 417 (428).

20 Cole. V. Berry {ISVr., 308, 309), contract said to be of 
doubtful legal im port, but considered as conditional sale 
on appeal because so treated in trial court.

H art v. Barney, 7 Fed. Rep., 5 1 $ ;
Id. 27 Meyers Fed. Dec., 6 7 1 ;
Harvey v. Rhode Island, 93 U. S., 6641;
H eryford v. Davis, 102 U. S., 2 3 5 ;
Dudley v. Abner, 52 A la., 572;
21 Am. & E  Ency. o f Law, 630, and note (A) ;
Id. 6 5 .

30 3  Am  & E. Ency. o f Law, 4.37, and note (1) ;
1 Benj. on Sales (4th Am . Ed.), sec. 452.

V oid  whether the statutory prohibition  be express or 
only implied.

H arris v. Runnels, 12 How., 79 (83).
,e Claflin Co. were not on ly  creditors; they were I 

subsequent purchasers or mortgagees in good  faith within 
the m eaning o f the statutes.

Tiedeman on Sales, secs. 51, 231 and 329.
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B. Cl a f l in  Co m p a n y  \

and i
Or l a n d e r  D e m a r e s t , /

P laintiffs in E rro r\

vs. f

. Th e E l l i o t t  F u r n i t u r e  V

In E rror to Passaic 
Circuit.

Co m p a n y ,

Defendants in E rror.

BRIEF OF M IC H A E L  D U N N , C O U N SE L FO R  
D E F E N D A N T  IN E R R O R .

S T A T E M E N T  O F  F A C T S .

The plaintiff in this case is a corporation of the state 
of North Carolina, and was represented in New York by 
William M. Lyons & Co., as agents. The suit is 
brought in replevin to recover certain goods which, at
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the time, were in the possession of the defendants below. 
These goods had been purchased through William M. Ly-
ons & Co., agents for the plaintiff. They were shipped 
on consignment by agreement, between Lyons & Co., 
and Crane, and were to be the property .of the plaintiff 
below until paid for. The first order for goods was 
obtained about September 16, 1892, and the goods were 
shipped on October 25, 1892, as will appear by the bill 
of lading, They were consigned to the Elliott Fur-
niture Company, and by their agents, William M. Lyons 
& Co., transferred over to Mr. Crane after their arrival 
in Paterson. None of the goods comprised in the first 
order was found in the store at the time of replevying. 
The next shipment made to Mr. Crane was in March, 
1893, and the last shipment in May, 1893; and goods 
belonging to both these shipments were found’atithat 
time. The order in May, 1893, amounted to $ 5 9 x- 7°  (See 
page 15) and the balance due from Crane to the plaintiff 
below, at the time of the replevin, amounted to about 
$500. The bills were then past due, and the plaintiff 
was entitled to demand its goods. The defendants 
claim that the goods belonged to Mr. Crane, andlthat 
they had a right to them. The question in the [;case 
then, was whether or not the Elliott Furniture Company 
was the owner of the goods in dispute. The value of 
these goods was agreed upon by counsel to be $433, ana 
of this amount $100 represented what was known in the 
trial as the “ Decker”  goods. (P. 65) The Decker goods 
were goods that had been ordered by, and shipped to, 
Mr. A . M. Decker, of Paterson, but were afterwards 
transferred to Mr. Crane under the same terms under 
which the other goods had been delivered to him.
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The jury found for the plaintiff for the sum of $433, 
besides costs, and this writ of error is now sued out by 
the defendants below.

L

First. There was no error in r e f  using the motion fo r  
non-suit, t

1. Mr.. Rossiter, the sheriff, testifies (p. 54).that he 
made a demand before the suit was instituted.

2. It was unnecessary to prove the incorporation of 
the plaintiff, as the existence of the corporation had 
been shown.

The rule of law is that where an action is brought by 
a corporation, and a plea is filed by the defendant with-
out denying its corporate existence, it is unnecessary to 
offer in evidence a certified copy of its charter. The 
defendants, by pleading, admitted its existence.

Braithwaite vs. State, 25 N. W ., 247.
In Star Brick County vs. Ridsdale, 7 Vroom , 229, it 

was held that a plaintiff corporation need not prove its 
corporate existence under a plea of general issue or 
other plea to the merits.

3. In view of the parol testimony and documentary 
evidence adduced, it was impossible for the court to 
hold that the contract was one of absolute sale and not 
of consignment.

The Court, therefore, properly refused the motion to 
non-suit.

II..

Second. The court com m itted no error in refusin g  
the request to charge.
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1. The contention that the whole question inyolved 
was one of law as to the construction of the contract, 
and that the jury must take instructions from the Court, 
cannot be supported by the facts involved in the case.

The defendants below contended that certain invoices 
produced by them, and which accompanied the goods, 
showed that the sale was absolute. These invoices, 
however, were mere memoranda showing the goods 
shipped and price, and in no way showed w;hat the real 
agreement between the parties was. This agreement 
not being in writing had to be ascertained from the 
evidence of the witnesses and from the correspondence 
that passed between the parties.

There was, therefore, no error in the Court’s refusal to 
charge this the Court.

2. The plm iS& ^elow  assumes that an invoice is a 
contract in writing. He claims, therefore, that no other 
evidence could be adduced that tended to vary, alter or 
contradict the same. It is a well settled rule of law 
that bills and invoices which are unsigned by the par-
ties, are informal documents, and are not regarded as 
contracts in writing, and in this respect are an exception 
to the general rule.

*¿7
Hazard vs. Loring, 64 Mass.

Schenck vs. Saunders, 79 M ass., 37.

These two cases establish this rule, and in the latter 
case, the rule is stated thhs:

“ Bills and even receipted bills are always open to 
evidence which proves the real terms upon which t ê
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agreement of sale was made between the parties;”
3. The contention that the contract is embodied in 

the invoices is untenable, because the correspondence 
and the testimony of Mr. Lyons, Mr. Cairns, and Mr. 
Crane all prove the contrary. The Court properly re-
fused to charge as requested under this head.

4. yWhethpr or not the sending of invoices and the 
transfer of the Bills of lading conclusively show the in-
tention of the parties to pass title to Mr. Crane, was for 
the jury to determine under all the evidence in the case, 
and the Court very properly refused to charge as re-
quested on this point.

5. The Court very properly refused the request to 
charge that the Decker goods, valued at $100, were sold 
absolutely to Mr. Crane, because the testimony of Mr. 
Lyons, Mr. Cairns, and Mr. Crane shows that the 
agreement Between them was that the goods received 
by him from them should be upon consignment.

These particular goods had been shipped to Mr. 
Decker by the plaintiff below. Mr. Decker was going 
out of business, and had no further use for the goods. 
Mr. Crane, however, needed such goods, and on being 
notified ,about the matter, desired that they should be 
delivered over to him.

It was understood that the plaintiff below would not 
sell or deliver goods to Mr. Crane, except upon consign-

See Testimony of Mr. Crane, t-
ters, September 16, 1892 1 14T y 15, 1893;
Testimony Mr. Cairns, Testimony
of Mr. Lyons, p ._ ^  ^  *

Testimony

\
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ment, to be its property until paid for. The Court 
properly left to the jury the question whether or not the ! 
Decker goods should be treated as sold on consign- I 
ment.

6. The request to charge that no demand was made j
has no foundation. The testimony of Richard Rossiter 
above referred to proves the contrary. /, iit

7. The Court properly refused to charge that this sale 
being a conditional one was void as being against the 
statute and against public policy.

The statute referred to, I presume, . is that of 1889. 
The defendants below were not purchasers or subse-
quent mortgagees in good faith. The goods were not 
shipped until May 18, 1893, as appears by the bill of 
lading, while the mortgage from Crane to Claflin was 
made and recorded August 5, 1892.

There is no evidence in the case showing that the 
Claflin Company advanced Mr. Crane any moneys, or 
gave him any credit under their mortgage, during the 
year 1893. No rights of any innocent third party inter-
vene, or will be affected by recognizing the claim of the 
plaintiff below as owner of this property.

Therefore, the sale, though being conditional, cannot 
be said to be void against public policy.

Third. The ju d ge commitied no error in his charge 
1. The question of intention was properly left to the

See Campbell Manufacturing Company vs. 
Rockaway Publishing Company, 27 Vr.,

III.

jury.
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The plaintiff below contended that the property in the 
goods was reserved at the time of sale. This contention 
was supported by the testimony of Mr. Lyons, Mr. 
Cairns, and Mr. Crane, and also by the letters sent by 
William M .'L yons & Co., to the plaintiff below at the 
time the agreement was made to ship goods to Crane. 
It was evidenced by the fact that all the bills of lading 
that accompanied the goods were made out to the order 
of the plaintiff, and after the goods arrived in Paterson, 
the bills of lading had to be specially transferred to Mr. 
Crane, before he could get possession of the goods. 
The defendents below contend that because bills and in-
voices, giving a list of the goods and the prices, accom-
panied the goods, and that because the bills of lading 
were transferred so that Crane could get possession of 
the goods, this gave Mr. Crane title to the goods. From 
these disputed facts, the Court very properly left it to 
the jury to say what the intention of the parties was at 
the time the contract was made to sell these goods.

2. The second assignment of error does not correctly 
state the charge of the Court on this question of inten-
tion. On page 76, in his charge, the Court uses this 
language:

“ If you gather from the circumstances of the case, 
that their intention was to transfer the title to the pro-
perty to Mr. Crane, then your verdict in this case will be 
for the defendants; for the plaintiff has no right to the 
goods. If, on the other hand, the intention of the par-
ties was that the title should remain in the Furniture 
Company, then your verdict will be for the plaintiff.”

It is manifest that there was no error in the language
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used on this point. It was impossible for the Court to 
state the matter more correctly.

3. This assignment of error does not give this Court 
a correct idea of the language used by the judge in 
reference to the Decker goods. The Court, in his charge; 
(p. 76, 1. 35) says:

“ It does not appear, that when the Decker goods 
were turned over, there was any talk in regard to that] 
particular parcel of goods, and the question before you 
is whether, notwithstanding there was no talk, it was, 
still the understanding between the parties that that 
parcel of goods was turned over to Mr. Crane on the 
same terms as the other or not. If you do not believe 
that that was the understanding, v iz .: that the Decker 
goods were turned over to him just as the others were, 
why, as to those Decker goods you will say that the full 
title went to Mr. Crane, and was not reserved, but if̂ 
you think it was understood between the parties that 
Crane received the Decker goods under the same arrange-
ment as had expressly related to the other goods, why 
then, of course, those goods will stand on the same 
footing as the others.”

The letter of May 15, from William M. Lyons & Co., 
to the plaintiff shows that orders for goods from Crane 
were only accepted upon condition that the goods were, 
to be sold on consignment. There is no evidence shoe-
ing anything to the contrary. The mere fact that these 
goods were transferred to Mr. Crane from Mr. Decker 
cannot alter the conditions under which the plaintiff 
furnished goods to Mr. Crane, when they shipped them 
direct from the factory.
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IV .

fourth. The charge o f the Court was not unfair to the 
the defendant below or misleading, as w ill be seen by a ref-
erence to the charge, (pp. 7 5 " 7 8-

V.

The evidence in the case clearly shows that the agree-
ment between these parties was that the goods should 
be shipped on consignment, to remain the property of 
the shipper until paid for. Under this arrangement, 
Mr. Crane acquired no title to the goods. The let-
ters of September 16, 1892, and May I 5 > show
that the agents of the plaintiff in this case were con- 

I stantly on their guard against possibility of loss 
! through foreclosure of the Claflin mortgage. It is

■  unreasonable to presume, that'knowing of the exist-
I ence of this mortgage, the plaintiff would deliver
■  goods at Mr. Crane’s store, and make sales in the
■  ordinary course of trade, without any reservation or
I any protection for themselves. Shipping the goods

H on consignment and reserving the title afforded them
I  all the protection required as against all persons, ex- 
I cept innocent bona fide purchasers, or subsequent 
■ mortgagees.

V I.

If justice has been done by a verdict, though there 
I  has been a misdirection o f  the ju d ge , a new trial should 
I  not be granted.

The above is a well settled principle of law, and 
is always enforced where matters are brought before 
this Court on writs of error.
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Steelman vs. Steelman, i Harr., 68; 
Snyder vs. Findley, Coxe, 78 ; State vs. 
W ells, Coxe, 431 ; Joslinw . New Jersey Car 
Spring Co., 7 V r., 147; R e a d in g s . Reading, 
4 Z ab ., 465.

I submit, therefore, that there was no error com-
mitted by the Court, and that the verdict rendered 
by the jury is supported by the évidence. There 
were disputed questions of fact which the jury alone 
could determine, and their determination should not 
be interfered with. The judgment should be affirmed.

Respectfully submitted,

M i c h e á l  L u n n ,

O f Counsel w ith D efendant in ,error.







EXH IBITS.

B ILLS OF L A D IN G .

RICHMOND & D A N V IL L E  R A IL R O A D  

CO M PAN Y.

Through Bill of Lading.

Ch a r l o t t e , N. C., Oct 25, 1892.

Received of Elliott Furniture Co., in outward appar-
ent good order, inward condition ef contents unknown, 
and for which (viz : condition of contents) this company 
or any of its connections to place of delivery shall not be 
responsible, value unknown, to be transported by the 
Richmond & Danville Railroad Company to «e r t ., 
notify F. E. Crane, Paterson, N. J., 1 car. C. Fur. 
19900. C. Reel. K. D ., S. K.

(Signed) T . S M IT H , Agent R. & D. R . R .
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T H E  S E A B O A R D  A IR -L IN E  F R E IG H T  ROUTE.

Ch a r l o t t e , N. C., March 13, 1893.

Shipped, in apparent good order, by The Elliott 
Furniture Co., One (1) Car Furniture 18900, marked 
and numbered as per margin, and to be delivered in 
like order, loss or damage as hereinafter excepted, unto 
Order notify F. E. Crane, Paterson, N. J.

(Signed) K. J. FIN C H , Agent for the Companies.

(On the Margin) Ma r k s  a n d  Nu mb e r s : CCC?& St.
L. 17599.

T H E  SE A B O A R D  A IR -L IN E  F R E IG H T  ROUTE.

Ch a r l o t t e , N. C., May 18, 1893.

Shipped, in apparent good order, by the Elliott F. 
Co., One ( 1) Car Furniture 15000, marked and num-
bered as per margin, and to be delivered in like order, 
loss or damage as hereinafter excepted, unto Order 
N otify F. E. Crane, Paterson, N. J.

(Signed) K. J. FINCH, Agent for the Companies.

(On the Margin) Ma r k s  a n d  N u m b e r s : CCC & St.
L. 19755.
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L E T T E R S .

New York, September 16, 1892.

E L L IO T  F U R N IT U R E  CO.,

Ch a r l o t t e , N. C.
Ge n t l e m e n

Order sent you last night for account of F. E. 
Crane, should have been accompanied by subjoined 
explanation, but boy put letter into mail box before 
we were aware of it.

Some few months ago Crane interested some men 
of means in his affairs and in his confidence that the 
deal-changing the firm from, as it then existed, in-
to a stock company, would be consummated and that 
money promised would be forthcoming, made busi-
e s  obligations, which individually he could not meet 
at maturity. He has the finest and best equipped
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place in the state of New Jersey, and we have no] 
doubt the failure on the part of men in question t<3 
supply funds, was a scheme on their part to secure 
the business, and oust Mr. Crane altogether, or con-
tinue him as an employee on a salary. Mr. Crane, 
however, would neither play second fiddle nor be 
downed, and in the emergency he called his credi-j 
tors together, and effected a compromise. W e learn 
from him that H. B. Claflin & Co., will honor his: 
drafts to the extent of $4,000 for the purchase of 
goods, and while he will not hesitate to use the sum 
named, he wishes to foster the sum, and wishes the 
current business to take care of k portion of the ob-
ligations until he is on his feet again. T o this end 
he submits the following proposition, on the accep-
tance of which you will execute the order. He will 
pay $250 in cash advance, balance to be paid, one- 
half in 30 days, and one-half in 60 days, as means 
of security to you, and in evidence of good faith on 
his part, you can send the goods to yourselves, by 
consignment. It is to be understood that the goods 
are not to be paid for as sold, as is usually' ‘the case, 
under such conditions of shipment, but as a safe- 
guard against loss to you by possible failure, on his 
part, to deep his agreement) and the goods so shipped 
are in every sense of the word, your property until 
fully paid for. Our firm (E. Schloss & Co.) have ac-
cepted the proposition, and will execute order at 
hereinbefore stated. Mr. Crane has by far the finest 
plant for the transaction of the furniture business in 
the State of New Jersey. He is a worker and 
is doing a good business now, and
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is o n ly  a question of a very short time,
when h e  will be on the top . H e knows that we 
have confidence in him, and he was frank enough to 
open his books and show that he is really doing ' the 
business that justifies him in speaking so hopefu lly  of 
his fu tu re . W e trust you  will see your way clear 
to a ccep t the proposition, not on account o f the 
commission there is in this order, but because wfe 
have fa ith  in his ability to win, arid w e ' want the 
house w e  represent to share in his prosperity.

We steered W m . N eeley & C o ., clear o f a house 
where he can get the suits he wants in 36 hours time, 
on the assurance that we had advise from  you that his 
car is n o w  en route. This is in explanation o f the te le -
gram to  y o u  this evening, asking you  to ship at once, to 
save countermand. If you  will poke your Cabinet-
makers, Finishers and Packers up, and so obviate the 
necessity on our part o f devoting  m ost o f our time try-
ing to account to custom ers for delay in shipping, we 
could devote more time to selling. If Mr. Crane’ s order is 
accepted, write us when you will ship so we cau n o-
tify him. '

K indly acknowledge enclosed order.

Yours very truly^,
W M . M. L Y O N S  & CO.



Ch a r l o t t e , N. C., Se p t . 19, 1892.

M e s s r s . W . M. L y o n s  & C o.,
Ge n t s :__Y ou r favor o f the 16th inst. to hand, and

noted i R especting the merits o f Crane s case we 
know nothing, but relying on you r judgm ent, we 
will accept order of Crane. W ill have to have some 
kind o f an agreem ent. This you  can execute similar 
to  one given (dr m ade) by  E. Schloss & Co. Can 
strain a point and get off within 10 or 15 days.

Y ours truly,
T H E  E L L IO T T  F U R N IT U R E  CO.

N e w  Y o r k , M a y  15?
T h e  E l l i o t t  F u r . Co ., Ch a r l o t t e , N. C.

Ge n t l e m e n :— W e neglected to  state when Cranes 
order was sent in, that he is in a hurry foi the 
goods. Y ou  need not fear to  ship as the goods will 
be sold on consignm ent, and your property, until 
sold as per conditions o f all previous shipments. 
W e  accept orders from him only under these condi-
tions, so that if Claflin C om pany ever shuts down on 
him, we will be protected. D o n ’t fail to  exercise 
care in packing these goods.

Y ours,
W M . M. L Y O N S & CO.
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THE H. B . C L A F L I N  C O M P A N Y  \ 
a n d  O R L A N D O  D E M A R E S T , J

Plaintiffs in Error, f  In  Error 
v V to Passaic

f  Circuit
THE E L L I O T T  F U R N I T U R E  \ Court. 

C O M P A N Y , \
Defendants in Error. J

St a t e  o f  N e w  J e r s e y , s s  :

The S tate  o f N e w  J e r s e y  to J o n a t h a n  D i x o n , E s q ., 

J u g d e  o f  o u r  C ir c u it  C o u rt, a t  P a te rs o n , in  
and  fo r  th e  c o u n ty  o f  P a s s a ic , or su ch  

[l . 8.] J u s t ic e  o f th e  S u p re m e  C o u rt  o f th e  S ta te  o f 
N e w  J e rs e y  as s h a ll  h o ld  su ch  C ir c u it  C o u rt, 
g r e e tin g :

Forasm uch as in  th e  reco rd  an d  p ro ceed in gs, a n d  
also in the g iv in g  o f  ju d g m e n t  in  a  ce rta in  p la in t  
which was in  o u r  C ir c u it  C o u rt, h o ld e n  a t  P a te rso n , 
in and fo r  th e  c o u n ty  o f  P a s s a ic , b e tw e e n  th e  
Elliott F u rn itu re  C o m p a n y , p la in tiffs , a n d  th e  H . B . 
Claflin C o m p a n y  an d  O rla n d o  D e m a rest, d e fe n d -
ants, in an a c tio n  in re p le v in , m a n ife s t  erro r h a th  
intervened to  th e  g r e a t  d a m a g e  o f th e  sa id  d e fe n d -
ants, the H . B . C la flin  C o m p a n y  an d  O rla n d o  D e m -
arest, as i t  is  s a id  ; w e b e in g  w i l l in g  th a t  th e  error, 

lf any  th ere be, s h o u ld  in  d u e  m an n er b e co rre c te d  
and fu ll and  s p e e d y  ju s t ic e  d o n e  to  th e  p a rtie s  
aforesaid in tb is  b e h a lf, d o  co m m a n d  y o u , th a t  i f  
judgment be th ere u p o n  g iv e n  a n d  a ffirm ed , then y o u  
distinctly an d  o p e n ly  sen d , u n d e r  y o u r  se a l, th e  

record and  p ro c e e d in g s  a fo re s a id , w ith  a ll  th in g s  
touching th e  sam e, to  o u r  J u d g e s  o f  o u r  C o u rt  o f

10

20

30

40
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E rro rs  a n d  A p p e a ls  in  th e  la s t  re so rt in  a ll  causes, 
a t  T re n to n , on th e  fo u rte e n th  d a y  o f M a y  n e x t, to -
g e th e r  w ith  th is  w rit, th a t  th e  re co rd  a n d  p ro c e e d -
in g s  a fo re s a id  b e in g  in s p e cte d , w e m a y  ca u se  to be 
fu r th e r  d on e th e re u p o n , fo r  c o rre c tin g  th a t  error, 
w h a t  o f r ig h t  a u d  a c c o rd in g  to  la w  a n d  cu sto m  of 
th e  S ta te  o f N e w  J e r s e y , o u g h t  to  be d on e.

W itn e s s , o u r  C h a n c e llo r  a n d  P r e s id e n t  J u d g e  of 
o u r  sa id  C o u rt  o f  E rro rs  a n d  A p p e a ls  a t  T ren to n , 

10 a fo re s a id , th is  tw e n ty - s ix th  d a y  o f A p r i l ,  A .D . 
1895 .

H E N R Y  C. K E L S E Y ,  Cleric.
F r a n k l i n  M . O l d s , Attorney.

R E T U R N .

20 I, J o n a t h a n  D i x o n , J u d g e  o f  th e  C ir c u it  C o u rt 
o f  th e  c o u n ty  o f P a s s a ic , d o  h e re w ith  in  th e  fo re -
g o in g  sc h e d u le  se n d  to th e  J u d g e s  o f th e  C o u rt  of 
E rro rs  a n d  A p p e a ls  in  th e  la s t  reso rt in  a ll  causes, 
th e  reco rd  a n d  p ro c e e d in g s  m en tio n ed  in  th e  w ith in  
w r it  o f  error, w h e re in  th e  E l l io t t  F u r n itu r e  C o m -
p a n y  w as p la in tiff , a n d  th e  H . B . C la flin  C o m p a n y  
an d  O rlan d o  D e m a re st w e re  d e fe n d a n ts , w ith  a ll 
th in g s  to u c h in g  th e  sam e, as I  am  w ith in  co m -
m an ded.

30 W itn e s s , m y  h a n d  a n d  seal, th is  te n th  d a y  of 
M a y , A .D .  e ig h te e n  h u n d re d  a n d  n in e ty -fiv e .

J O N A T H A N  D I X O N , Judge. [s e a l .J
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S C  H E  D TJL E .

P assa ic  C o u n ty  C ir c u it  C o u rt, o f  th e  fifth  d a y  o f 
October, in  th e  y e a r  o f  o u r  L o rd  o n e  th o u s a n d  
eight h u n d re d  an d  n in e ty -th re e .

Pa s s a ic  Co u n t y , s s :

T h eH . B . C la flin  C o m p a n y  a n d  O rla n d o  D em a- 
rest, the d e fe n d a n ts  in  th is  s u it , w ere su m m o n ed  
to answer th e  E l l io t t  F u r n itu r e  C o m p a n y , a b o d y  
corporate, th e  p la in tiff  th ere in , w h e re fo re  th e y  to o k  10 
the goods an d  c h a tte ls  o f  th e  sa id  p la in tiff , a n d  
unjustly d e ta in e d  th e  sa m e a g a in s t  su re tie s  an d  
pledges, u n til, & c. ; a n d  th e re u p o n  th e  sa id  p la in - 
tiff, by M ic h a e l D u n n , its  a tto rn e y , c o m p la in s  :
For that the said d efen dan t on the tw en ty -fifth  d ay  
of September, in the year eighteen  hundred  and 
ninety-three, in  the c ity  o f  Paterson , in  the cou n ty  
of Passaic, took  the g o o d s  and chattels, to w i t : 
Fifteen N o. 25 cham ber suits ; ten N o. 3 ch am ber 
suits; two N o. 26 cham ber s u it s ; three N o  21 20 
chamber suits ; ten N o. 27 ch am ber suits ; tw o N o.
18 bedsteads ; on e N o . 16 b e d ste a d  ; fiv e  N o . 2 
bedsteads; fo u r  N o . 1 b e d ste a d s  o f  th e  sa id  p la in tiff ,  
of great v a lu e , to w it, o f  th e  v a lu e  o f  fiv e  h u n d re d  
aQd; ®i^ty d o lla rs , a n d  u n ju s t ly  d e ta in e d  th e  sam e 
against su reties  a n d  p le d g e s , u n til, & c.

W h erefore, th e  sa id  p la in tiff  s a y s  th a t  i t  is  in -
jured, and h as su s ta in e d  d a m a g e  to  th e  a m o u n t o f

one thousand dollars, and therefore it brings its suit 
&c. ’

a j  , 30
And the said defendants, the H . B . Claflin C om -

pany and O rlando D em arest, b y  F r a n k l i n  M . O l d s , 
their attorney, com e and d efen d  the w ron g  and 
injury when, & c., and  say that th ey , d id  not take 
the said good s  and chattels in  the said d ec la ra tion  
mentioned, or  a n y  or either o f  them , or a n y  part 
hereof, in m anner and form  as the said p la in tiff 
ath above th ereof com pla in ed  against them. A n d  

0 this they, the said defendants, p u t them selves 
uPon the cou n try , &c. 40
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A n d  fo r  a  fu r th e r  p le a  in th is  b e h a lf  th e  sa id  de 
fe n d a n ts , th e  H . B . (Jlaflin C o m p a n y  an d  O rlan d o  
D e m a re st, b y  le a v e  o f th e  C o u rt  h ere  fo r  th is  p u rp ose  
first h ad  an d  o b ta in e d , a c c o rd in g  to  th e  s ta tu te  in 
su ch  case  m ad e a n d  p ro v id e d , s a y  th a t  th e  p la in tiff  
o u g h t n o t to  h a v e  or m a in ta in  its  a fo re s a id  actio n  
th e re o f a g a in s t  th em , b e c a u se  th e y  s a y  t h a t  the 
g o o d s an d  c h a tte ls  in  sa id  d e c la ra tio n  m e n tio n e d  at 
th e  sa id  tim e  w h en , & c ., w e re  th e  p r o p e rty  o f the 

10 s a id  th e  H . B . C la flin  C o m p a n y , on e o f th e  d e fe n d -
an ts, an d  n o t o f th e  sa id  p la in tiff ,  as b y  sa id  d e cla  
ra tio n  is  a b o v e  su p p o se d  a n d  a lle g e d . A n d  th is 
th e y , th e  sa id  d e fe n d a n ts , a re  r e a d y  to  v e r ify . 
W h e r e fo r e , th e y  p r a y  ju d g m e n t  i f  th e  p la in tiff  
o u g h t  to  h a v e  o r  m a in ta in  its  a fo re s a id  action  
th e re o f a g a in s t  th em  ; a n d  th e y  a lso  p r a y  re tu rn  of 
th e  sa id  g o o d s a n d  c h a tte ls , to g e th e r  w ith  co sts  in 
th is  b e h a lf, a c c o rd in g  to  th e  fo rm  o f  th e  s ta tu te  in 
su ch  ca se  m ad e  a n d  p ro v id e d , to  b e  a d ju d g e d  to 

20 th em , & c.
T h e re fo re , le t  a  ju r y  th e re u p o n  co m e b e fo re  the 

C o u r t  a fo re sa id , a t  P a te rs o n  a fo re s a id , on the 
fo u rth  T u e s d a y  o f A p r i l  n e x t  e n su in g , b y  w hom , 
& c ., w h o  n e ith er, & c ., to  re co g n ize , & c ., b e c a u se  as 
w e ll  as, & c ., a n d  th e  sam e d a y  is  g iv e n  to  th e  p a rties  
a fo re s a id  a t th e  sam e p lace . A t  w h ic h  d a y  b e fo re  the 
C o u rt a fo re sa id , a t  P a te rso n  a fo re sa id , com e th e  said  
p a rtie s  b y  th e ir  re sp e c tiv e  a tto rn e y s  a fo re s a id , and  
th e  ju ro rs  o f th e  ju r y  w h e re o f m en tio n  in  w ith in  m ade 

30 are re sp ite d  b e tw e e n  th em  fro m  d a y  to  d a y  u n til 
th e  fo u rth  T u e s d a y  o f S e p te m b e r  th e n  n e x t  e n su -
in g  ; a t  w h ich  last-m en tio n ed  d a y  b e fo re  th e  C o u rt 
a fo resa id , a t  P a te r s o n  a fo re sa id , com e th e  said 
p a rtie s  b y  th e ir  re sp e c tiv e  a tto rn e y s  a fo re s a id , and 
th e  ju ro rs  o f th e  ju r y  w h e re o f m en tion  in  w ith in  
m ade, a lso  com e, w h o  to  s p e a k  th e  tr u th  o f  the 
m atters a n d  th in g s  w ith in  co n ta in e d , b e in g  chosen , 
tr ie d  a n d  sw orn  u p o n  th e ir  o ath s, s a y  th e y  find 
th a t  th e  sa id  d e fe n d a n ts  d id  ta k e  c e r ta in  o f  the 

40  g o o d s an d  c h a ttie s  in  th e  d e c la ra tio n  o f  th e  said
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plaintiff m en tion ed  a n d  se t fo rth , a n d  d id  d e ta in  
the same, an d  th e y  assess th e  d a m a g e s  w h ic h  th e  
said p la in tiff  h a th  su s ta in e d  b y  reason  o f th e  sa id  
unjust d eten tion  a b o ve-m e n tio n ed  o ver a n d  a b o v e  its  
costs and ch a rg e s  b y  i t  a b o u t its  s u it  in th is  b e h a lf  
expended a t  th e  sum  o f tw e n ty - s ix  d o lla rs , an d  
they assess th e  v a lu e  o f  th e  g o o d s an d  c h a tte ls  so 
taken and d e ta in e d , a n d  in  sa id  d e c la ra tio n  a n d  b y  
stipulation o f th e  re s p e c tiv e  a tto rn e y s , sp e c ifie d  a t  
the sum o f fo u r  h u n d re d  a n d  th ir ty - th re e  d o lla r s . 10

S „ $5* T h ere fo re , i t  is  co n sid e re d  th a t  th e  sa id
O I I  p la in tiffs  d o  re co v e r  a g a in s t  th e  sa id  de- 
'd fe n d a n ts  th e ir  sa id  d am a ges, a n d  a lso
^  A  su m  o f s ix ty - fo u r  d o lla r s  a n d  s i x t y -
’» © ^ s ix  cen ts, fo r  th e ir  co sts  a n d  c h a rg e s  b y  
0 ^ §  th em  a b o u t th e ir  s u it  in  th is  b e h a lf  e x -  
S g * g  p en d ed , n ow  h e re  ta x e d , a n d  b y  th e  

C o u rt  h e re  a d ju d g e d  to  th em  w ith  th e ir  
hi'0 a s s e n t ;  w h ic h  sa id  d a m a g e s , co sts  a n d  
charges in  th e  w h o le  a m o u n t to  th e  su m  o f fiv e  * 
hundred a n d  tw e n ty -th r e e  d o lla rs  a n d  s ix t y - s ix  
cents. A n d  th e  d e fe n d a n ts  in  m ercy , &c.

D a m a g e s .............. ......................... .. $459  00
C o s ts . .................... v.................... .. 64  66

$523  66

2
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Passaic County Circuit Court.

10

T H E  E L L IO T T  F U R N IT U R E  C O M -
P A N Y ,

Plaintiff,
v.

T H E  H . B . C L A F L IN  C O M P A N Y  
a n d  O R L A N D O  D E M A R E S T .

Defendants.

In  Replevin.

B e fo r e  H on . J . D i x o n , J . S. C ., a n d  a  J u r y .

P a t e r s o n , N . J . , O c to b e r  2, 1894. 
A p p e a ra n c e s  : F o r  p la in tiff , M i c h a e l  D u n n  ; 

fo r  d e fe n d a n ts , F r a n k l i n  M . O l d s .
20 William M. Lyons, a w itn e ss  on b e h a lf  o f  th e 

p la in tiff , b e in g  d u ly  sw orn , testifie s  as fo llo w s  : 

Examined by Mr. Dunn :
Q Where d o y o u  live ?
A  In  th e  c ity .
Q W h a t  is  y o u r  b u sin ess  ?
A  F u r n itu r e  a n d  co m m issio n  m erch an t.
Q W h a t  re la tio n s  d o  y o u  b ea r to  th e jE llio tt  F u r -

n itu re  C o m p a n y  ?

30 A  1 am  th e ir  N o rth e rn  re p re se n ta tiv e .
Q W h e r e  a re  th e y  lo ca te d  ?
A  A t  C h a r lo tte , N o rth  C a ro lin a , a n d  is  a  corp o-

ra tio n  o f th a t  S ta te .

Q D id  y o u , as th e ir  re p re se n ta tiv e , h a v e  an y  
d e a lin g s  w ith  M r. C ran e, o f th is  c i t y  ?

A  Y e s ,  sir.

Q W e re  y o u  p rese n t a t  th e  tim e w h e n  Sh eriff 
R o s s ite r  m ad e a d em an d  fo r  c e rta in  g o o d s  b e lo n g -
in g  to th e  E llio t t  F u rn itu r e  C o m p a n y ?

40 A  Y e s ,  sir.
f
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Q A n d  w ere th o s e  g o o d s  su rre n d e re d  u p — b y  
whom w as th e  d e m a n d  m ad e  ?

A B y  M r. D e m a rest.
Q A n d  w h o  w as h e ?

A T h e  r e p re s e n ta tiv e  o f th e  H . B . C Jafiin C o m -
pany.

Q A t  th e  tim e, w h ere  wa-s th e  d em an d  m a d e ?
A A t  F . E . C ra n e ’ s sto re .

Q W h o  w as in  p o ssession  o f  th e  sto re  ?
A M r. D e m a re st a n d  o th ers. 10

Q A n d  th e y  re p re se n te d  th e  C la flin  C o m p a n y  ?
A Y e s , sir.

Q W e r e  th e  g o o d s  su rre n d e re d  u p  th en  ?
A N o , sir.

Q W a s  a  w r it  o f  re p le v in  se rv e d  then  ?
A Y es, sir.

Q D id  y o u  g o  th ro u g h  th e  sto re  w ith  th e  S h e r iff  
and id e n tify  c e rta in  g o o d s  c la im e d  b y  th e  E l l io t t  
Furniture C o m p a n y  ?

A Y e s , sir. 20

Q N o w  te l l  u s w h a t  g o o d s  y o u  fo u n d  th e re  b e -
longing to th e  E l l io t t  F u r n itu r e  C o m p a n y  ?

A Seven N o. 25 b ed s ; fo u rte e n  N o . 25 d re sse rs  ; 
fifteen N o. 25 w a sh s ta n d s ; fo u r  N o . 27 b e d s ; n in e  
No. 27 d ressers ; ten N o . 27 w a sh sta n d s , a n d ' on e 
No. 16 bed.

%  Mr. Olds :
Q What are you reading from ?
Witness : F ro m  th is  lis t.

30
Mr. Olds : W h e r e  d id  y o u  m a k e  th a t  l is t  fro m  ?

Witness : F ro m  th e  o r ig in a l c o p y  th a t  I  h a d  in  
the book.

Mr. Olds : That you took down at the time ? 
Witness : Yes, sir.
Mr. Olds : Have you compared it ?
Witness ; This is a copy of the one that the 

Sheriff had.
Q Please read it.

40
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A  F iv e  N o . 2 b ed s ; e ig h t  N o . 3 b ed s ; four' No. 
8 d ressers ; tw o  N o . 21 w a s h s t a n d s ; tw o  N o . 21 
w ash stan d S  ; tw o  N o . 18 b e d s ; fo u r  N o . 1  bed s, on 
sto re  flo or c o m p le te ;  on e N o. 25 s u i t ; o n e N o . 3 
d it to  ; on e N o . 26 d it to  ; o n e N o . 21 d it to  ; one 

N o . 27 d itto .

B y the Court:
Q T h ese  su its  y o u  fo u n d  on th e  sto re  floor, com- 

p le te  ?
10 _Witness : Y e s ,  sir.

7 he Court: A n d  th e  o th e r  g o o d s  ?

Wit?iess : W e r e  sc a tte re d  th ro u g h  th e  b u ild in g .

Q N o w , th e  g o o d s  th a t  y o u  fo u n d  th e re  w ere 
o n ly  a  p o rtio n  o f th e  g o o d s  th a t  w ere  m e n tio n e d  in 

y o u r  w rit  ?
A  Y e s ,  sir.
Q N o w , w il l  y o u  p le a se — h a v e  y o u  fo o te d  u p  the 

v a lu e s  o f th ose g o o d s ?
20 A  Y e s ,  sir.

Q H o w  m udh d o  th e y  a m o u n t to  ?

A  $492.77.

Q A n d  is  th a t  th e  v a lu e  o f w h ic h  th e re  w e re  b ills  

o f  M r. C ra n e  ?
A  Yf*s, s i r ;  co n s ig n e d  to  M r. C ran e.
Q N o w , w h en  w a s th e  first o f  th o se  g o o d s  sh ip p ed  

to  M r. C ra n e  ?
A  O n  O cto b er 25, 1893.

oq  Q N in e ty - th r e e  ?
A  1892— th is  w as m ad e o u t in  n in e ty -th re e , I 

s e e — w e g iv e  h ere  th e  e n tire  tra n sa ctio n .

Mr. Olds : W h a t  is  th e  w itn e ss  re a d in g  from  ?

Witness : F ro m  th is — e x h ib it in g  a  p ap er.

Mr. Olds: W h a t  is  th a t p a p e r  ?

W itness: A  p a p e r  re c e iv e d  fro m  th e  fa cto ry , 
s ig n e d  b y  th e  p re sid e n t, a n d  h a s th e  se a l o f  N o rth  

C a ro lin a .

O b je cte d  to  ; o b je ctio n  su sta in e d .40
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By the Court :
Q W h a t  d o  y o u  k n o w  o f th e  sh ip m e n t o f th o se  

goods ?

Witness : W e  se n t th e  ord er, w ith  le tte rs , to  th e  
factory, a n d  o f  co u rse  te l lin g  th em  a ll  a b o u t M r. 
Crane and th e  a rra n g e m e n t m ad e  w ith  him  in  re -
gard to  co n sign m en t.

By the Court :
Q W h a t  d o  y o u  k n o w  a b o u t th e  sh ip m e n ts—  

an yth in g  ?

Witness : I  ca n  no m ore th a n  s a y  th a t  th e  o rd e r  
was sh ip p e d  from  th e  fa c to ry .

By the Court :
Q Y o u  d o n ’ t k n o w  a n y th in g  a b o u t  th a t  e x c e p t  

what yo u  h a v e  b een  to ld  b y  o th e rs  ?

Witness : N o  m ore  th a n  w h a t I  k n o w  from  th e  
factory ; w e g o t  o u r  co m m issio n s fo r  th a t  sa le  ; i f  I  
didn’ t rece iv e  th e  co m m issio n , th e  g o o d s  w ere  n o t 

shipped.
Q Did. y o u  ta k e  th e  o rd e r  fo r  th e  g o o d s  ?
A Y e s , sir.
Q A n d  w h en  th e  first ca r  lo a d  w as sh ip p e d  

here, te ll u s  w h a t, i f  a n y th in g , y o u  k n o w  a b o u t th e  
delivery to  M r. C ra n e  ?

A T h e first ca r  th a t  w a s  sh ip p e d  h e re  to  P a t -
erson w as m a rk e d  “ W m . M . L y o n s  &  C o .,”  a n d  
consigned to  u s, an d  th e n  w e tra n s fe rre d  th e  g o o d s 
over to C ran e  b y  co n sign m en t.

By the Court ;
Q W h e n  w a s th a t  ?

Witness : W e l l ,  I  ca n  te l l  y o u  —

Q W h a t  is  th is  ?
A A  c o p y  o f th e  le t te r  se n t to  M r. C ra n e  b y  

W illiam  M. L y o n s .
Q A re  y o u  a  m em b er o f th a t  c o m p a n y  ?
A  Y es, sir.

Q W a s  th a t  in  re fe re n c e  to  th a t  first car  ?

10
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A  I  believe it was ; that is a letter dated  Sep-
tem ber 14, 1892.

Q N ow  w hat, i f  a n y  conversation , d id  y o u  have 
w ith M r. Crane, a fter that letter, in  reference to  
this order ?

A Mr. Crane cam e over to  o u r  p lace  in regard 
to  these good s  a num ber o f  tim es ; th ey  were not 
com in g  forth w ith , and he paid  us $250 on  account.

Q N ow , before  that— in reference to the term s— 
10 the interview  ?

A  H e cam e up to  ou r p lace, and w anted some 
E llio tt  suits, and I  to ld  him  1 d id n ’ t see how  we 
co u ld  sell him w hile  C laflin  & C om p an y  were h o ld -
in g  a m ortgage over his head ; and  he said : I 
lik e  the good s  very m u ch .”

Q W h en  was th is?
A  W h e n  we or ig in a lly  started w ith  h im  after 

h is first failure, and he s a id : “  W h a te v e r  good s 
y ou  sell me, you  can consign  them to m e, and  you 

20 w ill have no d ifficu lty  ; ”  and  the first paym ent we 
received  on them  was to a p p ly  on  the good s , and 
th e p rop erty  was to belon g  to  the E llio tt  Furn iture 
C om pany until paid  for.

Q Just turn to page 15, letter o f  Septem ber 15 ?
A  H ere it  is.
Q Just read w hat the com m u n ica tion  was that 

you  sent a ccom pan yin g  this order ?
W itn ess  reads to the C ourt and ju ry  le tter of 

Septem ber 16.
Q N ow , I  show  you  this letter, dated Septem ber 

19, 1892, and ask you  what that is ?
A  Th is is a letter from  the E llio tt  Furniture 

C om pany.
Q In  response to  the one you  have ju st read ?
A  I  can tell better a fter I have read it.
Q T o w hom  is it addressed ?
A  W illia m  M. L y on s  & C o., C harlotte, N . C., 

and dated Septem ber 9, 1892.
40 W itn ess  reads sam e to the C ou rt and ju ry .
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Q R ead ou t this letter to you  o f  Septem ber 21, 
1892?

W itn ess  does as d irected .
Q N ow , then, th is letter I  show  you , dated  S ep -

tember 28, 1892 ?

W itn ess  reads the sam e to the C ourt and 
jury*

Q N ow , lo o k  at that paper ; what is that ?
A That is a pow er o f  attorney.
Q From  w hom  to w hom  ?
A From  the E llio tt  F u rn itu re  C om p an y  to W i l -

liam M. L yon s.
Q D ated when ?
A  O ctober 24.

W itn ess  reads pow er o f  a ttorney to the ju ry .
Mr. Olds : Is that the orig in al ?
Witness : That is— O ctober 24, 1892.
Q Is that the orig in al ?
A  Y es, sir.
Q I show  y o u  this letter, dated  O ctober 24, 

1892 ?
A Y es, sir.

W itn ess  reads the sam e to  the C ourt and 
jury.

By the C ourt:
Q W h en  this letter had been w ritten, y ou  had 

not received the order fo r  w hich  he had sent the 
check for $250 ?

Witness : N o , sir ; we h adn ’ t received  it.
By the C ou rt:

Q A n d  then he asked  y o u  to  return  h im  the 
money w hich you  had sent to  the other com p a n y  ?

W itness: Y es, sir.

Q N ow  turn to  the letter in w h ich  the order that 
you received was d escribed — Septem ber 16— can 
you say w hether or not th e g o o d s  m entioned  in this 
Paper are the g ood s  referred  to in that letter ?

O bjected  to.
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Q Can yon  say w hether or not, m entioned in 
that order, were the good s w hich  you  identified  in 
the store as belon gin g  to  the E llio tt C om pany ?

A  Y es, sir.
B y  the C o u r t :

Q I  understand, now, those good s  w hich  you  
saw in the store, and the ones that y ou  have spoken  
about, are on that ye llow  paper— those are the goods 
em braced in you r order o f  Septem ber, 1892 ?

W itn ess : I d on ’ t kn ow  whether th ey  were a ll 
just o f  that order.

Q W h eth er they are a part o f  it ?
A  Yes, sir
Q Tell us what portions belon g  to that order ?
A  W e ll, the biggest portion  o f  g ood s  that I 

found  in the store at that tim e, were the good s  on 
the last shipm ent.
B y  the C o u r t :

20 ^  W e  are ta lk ing now  about the sh ipm ent in
September, 1892 ; this was in  Septem ber, 1898, when 
you  went there %

W itn ess : I  don ’ t th in k  I saw any good s  there 
o f September, 1892.

Q Just lo o k  at that order and see w hat good s  
were there ?

M r. Olds : Is that the original statem ent— I wish 
to ob ject to that statement.

O bjection  refused, as being too  la t e ; ex - 
ception allow ed.

The C o u r t : A s a m em orandum  he m ay use it 
now.

The C o u rt : So far as I can recollect, no good s  that 
he saw in the store o f  Septem ber, 1898, were good s  
that he had ordered in Septem ber, 1892.

Q Can you  tell us b y  referring to the order in 
September, and to the m em orandum  before you , 
whether any o f  the same good s were there o r  not 

40 when the replevin was m ade?
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A  A s  I  understand you , you  want to know  now  
whether any o f  these good s  were there, that I had 
before, were o f  the good s  Septem ber, 1892?

The C o u r t : Y es.

W itn ess  : I  d id n ’ t see any good s  there o f  S ep -
tember, 1892.

Q I show  you  another letter dated N ov . 18, 
1892?

B y  the C o u r t :
Q I  w ill ask you  w hether y ou  kn ow  when the 

good s  w hich  y o u  saw in the store in Septem ber, 
1892, have been sh ipped  to  Crane ?

W itn ess : I believe th ey  were sh ipped  som e-
where around in Septem ber— I should  ju d g e  in 
M ay or June.

The C o u r t :  That is a m ere inference.

W itn e s s : That is about the last order, and I 
kn ow  he was en tire ly  ou t o f  good s  then, abou t the 
m iddle o f  M ay ; I  rem em ber telegraphing that he 
was in a hurry fo r  the goods.

The C o u r t : A n d  you  th ink  those good s  m ust 
have been part o f  the last sh ipm ent that he m ade 
in M ay or Jun e ?

W itn e s s :  Y es, sir.
Q W h o se  letter is that, and to w hom  ?
A  B y  W m . M. L y on s  to F . E. Crane.
Q W h a t  date ?
A  N ov . 18, 1892.
Q W h a t  are you  read ing from  ?
A  That is a c o p y  taken from  the co p y -b o o k .

W itn ess  reads letter in question  to the C ourt 
and ju ry .

Q N ow , I  show  you  this, w h ich  is a c o p y  o f  M r. 
O lds in that sam e b o o k — letter to  F . E. Crane ?

A  N ew  Y o rk , N ov . 5, 1892, to  Mr. F . E. Crane.
W itn ess reads letter to the C ourt and ju ry .

Q W h a t  order does that refer to, can you  tell 
us ?

4
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A  A b o u t  one o f  the first orders taken from 
Crane.

Q W h a t  m onth was th a t?
A  I  sh ou ld  ju d g e  about N ov . 6.
Q N ovem b er w ou ld  be the eleventh  m onth— 

what is that y ou  have in y o u r  hand there ?
A  B ill o f  lad in g  o f  the D a n v ille  and R ich m on d  

C om p an y— that is a c o p y  o f  the b ill o f  lad in g  sent 
the R a ilroad  C om p an y— co u ld n ’ t find the original 

10 so we had to  get a c o p y  o f  it.
Q Y o u  tried  to  find the orig in a l ?
A  Y es , s ir ;  we m ay have h an d ed  him  over the 

orig in al to  get the car.
Q T h at y ou  th in k  is a d u p lica te  o f  the b ill of 

lad in g  referred to  in  that letter ?
A  Y  es, sir ; that is O ct. 25, 1892.
Q N ow , I also show  y o u  a c o p y  o f  letter to the 

E llio tt Furn iture C om p an y , and  ask y ou  w ho wrote 
th a t— what is the date ?

20 A  M ay 15, 1893.
W itn ess  reads letter to C ou rt and ju ry .

Q Can y ou  say w hether a n y  o f  those g o o d s  were 
fou n d  in the p lace  at the tim e \

A  W h a t  is the date o f  the b ill o f  la d in g  ?
Q M ay 15, 1893.
M r . O ld s : H as he g o t  another b ill o f  lading 

there ?
W itn ess  : Yes, sir.
Q Those are the last g o o d s  that he fo u n d  in the 

30 s to re?
A  Y es, sir.
Q Can you  te ll— were a ll the g ood s  that you 

fou n d  there a part o f  the car o f  M ay  18?
A  Y e s ; I  th in k  that was the date, somewhere 

around abou t that.
Q N ow , d o  you  rem em ber how  that order was 

sent in ?
A  It  was sent in  ju st the sam e as a ll other or-

ders that were sent in — under the sam e arrange- 
40 ment.
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Q I show  you  this paper— can y ou  tell me what 
that is ?

A  This is a le tter from  the E llio tt  F u rn itu re  
Company to us.

Mr. O ld s: The date ?

W itn es s : It  d oesn ’ t seem to be dated  ; it is a 
part o f a letter.

Mr. O ld s: There appears to  be another page to 
it?

. W itn ess : I t  was fou n d  am on g the bunch .
Q I show  y o u  this b o o k  and ask y o u  w hat it is ?
A That is the b o o k  that we use fo r  en terin g  the 

amounts o f  the orders o f  the d ifferent factories that 
we sold to.

Q Turn to  M ay  18, and tell us w hether you  fou n d  
anything there w ith  reference to  Mr. Crane’ s order 
of May 13 ?

A (W itn ess  rea d in g )— “ F. E. Crane, Paterson ,
N. J., $591.70, M ay  13,1893.”

Q W h a t d id  you  understand b y  that date and 
entry ?

A That is the order sent from  the factory .
Mr. Olds : W h a t  is the am ount ?
W itn ess : $591.70.

Mr. Olds : W h a t  page is that on  ?
W itn ess: 111.

Q I show y ou  th is letter o f  N ovem b er 2, and 
ask you i f—

A 1892?
Q Y e s?
A (W itn ess  rea d in g )— “  N ew  Y o rk , N ovem ber 

2,1892.”
(W itn ess reads letter to the C ourt and ju ry .)

Q Now, how  m uch  is due from  Mr. Crane to  the 
Elliott Furniture C om pany, on  shipm ents m ade to 
him ?

A A ltogeth er due, I  th ink , is fo u r  h undred  and 
ninety— no, stop  ; som eth in g  near $600 ; I  haven ’ t
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the right a m o u n t : 1 th ink  you  have the statement* 
Mr. D unn.

Q Is that the statem ent ?
A  I can ’ t rem em ber the figures, but I  rem ember 

the am ount that we rep lev ied  was either a little  more 
or a little  less.

Q Y o u  have the statem ent o f,th a t ?
A  That was $490— 1 rem em ber that ; but the 

am ount due was som ew here around $475 or $500, I 
10 d o n ’ t rem em ber w hich .

Q W il l  y ou  state— you  refer there in one o f  your 
letters to L aw son  & C o .— w hat relation  d o  you  bear 
to  them  ?

A  T h ey  are partners o f  W m . M. L y o n s  & Co.
Q A n d  y ou  sp ok e  abou t the term s that th ey  were 

h av in g  w ith Mr. Crane ?
A  Y es, sir ; I  am n ot a m em ber o f  the firm of 

L aw son  & C o., but th ey ’ re a m em ber o f  W m . M. 
L y on s  & Co.

20 Q W h a t  were the term s, i f  y ou  kn ow , on  which 
Law son  & Co. was se llin g  Mr. Crane \

O bjected  to  as im m ateria l and irrelevant, and 
also that th is w itness has n ot show n  his com -
p eten cy .

O b jection  overru led  on  the last grou nd .
Q D o  y ou  knowT w hat the con d ition s  w ere that 

L aw son  & Co. were se llin g  M r. Crane ?
A  I do.
O How7 d o  you  k n ow  %30 ^  J
A  B ecause I was a party  that sold  him .
Q P lease  state w hat that bargain  was %

O bjected  to ; ob jection  overruled.
A  The bargain between Mr. Crane and Lawson & 

Co. was that w hatever g ood s  that he m igh t get from 
them  was to be con sign ed  and the property  to 
rem ain as Law son & C o .’ s until paid  for.

Q A n d  how were those g o o d s  d e livered  to Mr. 
C fane ?

40 (Q uestion w ithdraw n!)
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Q W e re  the g ood s  delivered  by  Law son & Co. to 
Crane, under agreem ent ?

A  Y es, sir.
Q A n d  was that agreem ent recogn ized  afterw ards 

by Schloss & Co. b y  a paym ent to L aw son  & Co. for  
goods that were there delivered  u n der that agree -
ment ?

A  It was.
Q D o  y ou  reco llect o f  sh ow in g  this paper to Mr. 

Crane, and Mr. Crane a ck n ow led g in g  this statem ent 10 
to be correct ?

O bjected  to ; ob jection  sustained.

Gross-examined, b y  M r. O lds :

Q W h ere  is the orig in a l b o o k  from  w hich  this 
copy is m ade that you  p rod u ced  here to -da y  o f  the 
goods ?

A  I  d on ’ t k n ow  w here it  is.

Mr. D unn : L o o k  at that.

Witness : Y es, it is on a sheet— it is here. 20

Mr. D unn : Y o u  have, then, the orig in al ?

Witness : Y es, sir ; I  th ou gh t it was in  the b ook , 
but it is in the sheet.

Q H ow  d o  y o u  k n ow  w.hat g ood s  were sk ip ped  
by the E lliott C om p an y  to  Crane, o th er than that 
your com m issions were pa id  on  the orders that you  
sent in ?

A I know  b y  the statem ent that the E llio tt C om -
pany has sent m e o f  g ood s  to Crane. on

Q In course o f  business ?
A W e d o  it this w a y — w e sent the order ou t to 

the factory, and the fa c to ry  execu tes  the order, and 
if it’ s not ex ecu ted  th ey  return the order to  us, and  
I know in that w ay that the ord er was filled.

Q Y o u  w ou ld  in fer, in  the usual course o f  b u s i-
ness, that the order had been filled , bu t h ow  d o  y o u  
know what good s  were sent ?

A  The ord er w ent to the fa ctory , and i f  the o rd er 
isn’ t filled the orig in al ord er is returned  to  us.

5
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Q Then, o f  you r ow n k n ow led g e  y o u  d on ’ t know 
w hat good s  were sh ipped , or at what p rice  i

A  I k n ow  that the entire orders have been
shipped .

Q L et me ask you  a w ord in  regard to  the memo-
randum  m ade at the tim e o f  the rep levin  o f the 
g o o d s  that you  have p rod u ced  h e r e ; I  notice it is 
s im p ly  sheets o f  paper— tw o o f  them  on different 
co lored  paper and  fou r  on oth er pap er— w ere they

10 all m ade at the sam e tim e ?
A  I  w ill have to lo o k  at the paper to  see—I 

w ou ld  have to  com pare  th is— this, I th ink , was in 
th is  w ay, that iu g o in g  b ack  to the office, I  figured 
ou t the am ount a fter m akin g  u p  the sheets— this 
cou ld  have been the paper that I had over there at 
the store or had in  a b o o k  ; that is w here the old 
orig in a l m om orandum  was estim ated.

Q On secon d  th ou gh t, d o  you  th in k  that the two 
ecru  were on  the orig in al m em orandum  made at 

20 the tim e o f  replevin , and  that these y e llo w  pieces 
o f  paper m ay have been m ade in  N ew  Y o r k  city?

A  Y e s  ; that is w hat I  m ean ; it m ay, or  it may 
n o t ; i f  I had them  I co u ld  say  th at th ey  w e r e -fo r  
1 cou ld  com pare the ecru  sheets w ith  the other ones.

Q Can y ou  tell now , w h y  y ou  have erased the 
articles described  were not ecru sheets ?

A  G o in g  th rou gh  to m ake a ta lly  and make
them  into suits.

Q A re  you  positive  that a ll the g o o d s  m arked on 
**0 the ecru sheets were fou n d  in the store at the 

tim e ?
A  Y es , sir.
Q H ave y ou  seen the orig in a l list m ade b y  the 

sheriff at the tim e o f  the rep levin  ?
A  W e ll ,  a list I m ade—
Q B u t d id n ’ t the sheriff m ake a list ?
A  Y es, sir ; I th ink  so.
Q Y o u  hadn ’ t com pared  y ou r  list w ith his ?
A  I  never saw the sheriff bu t one-tim e.

40
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Q W a s  Mr. D em am st present at the tim e o f  
replevin, a ls o ?

A I th ink  it  was Mr. D em arest and a num ber o f  
other peop le  in the e m p lo y  o f  the Claflin C om pany.

Q D id  D em arest m ake a lis t?
A That I  d o n ’ t rem em ber.
Q A fter  y o u  w ere th rou gh  w ith  the ex ecu tion  o f  

the writ— id e n tify in g  the goods, & c.— d id  you  co m -
pare your list w ith  the sheriff, or w ith D em arest ?

A That I d o n ’ t rem em ber. 10

The C o u r t : H ow  d o  y o u  id e n tify  the g ood s  as 
being the g ood s  o f  the E llio tt  F u rn itu re  C om p an y  ?

W itness : B y  g o in g  th rou gh  the bu ild in g , fin d -
ing such pieces, and I kn ew  the patterns and  the 
construction o f  ou r goods, that I  co u ld  p ick  them  
out anywhere— ou t o f  h undreds— the oth er clerk s 
saw them, also.

Q Y ou  have sam ples in N ew  Y o r k  ?
A Yes, sir. 2q

Q W as there n ot a g o o d  deal o f  d ifficu lty , 
however, in  ascerta in ing the g ood s  as y ou  w ent 
through the Crane store ?

A W e ll, a ll these g o o d s  w ere p iled  up, and we 
had to pu ll aw ay  g o o d s

Q Isn’ t it true that in  m an y instances y o u  fa iled  
to find the w h ole  su it ?

A Yes, sir ; som etim es a bureau , som etim es the 
washstand on  the m ain floor, bu t w e fou n d  com plete  
suits. 30

Q Y ou  have read and referred  to  a n u m ber o f  
letters, som e sent b y  you  to the p la in tiff  com p a n y , 
and some o f  the p la in tiff com p a n y  to  you , and  
some sent to and  rece ived  from  Crane ? 

d  Yes, sir.
Q The first le tter y o u  read, I  th ink , was on e 

dated N ovem ber 14, 1892, b y  y o u rse lf to  Crane ?
-A I believe so ; yes, sir.
Q So we have y ou r  p rop osition  cov erin g  so a n d  

so—are you  p ositive  that the interview  at w h ich  40
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the term s o f  the p rop osed  sales were gon e  over, were 
prior to th is letter ?

A  Y es, sir.
Q W h e re  was that in terv iew  ?
A  A t  m y office.
Q A t  N ew  Y o r k  ?
A  Y es.
Q W h o  was present ?
A  I can ’ t te ll— m y stenographer m ay  have been 

10 present and m y office b o y — m aybe M r. Cairns.
Q D id  you  have a stenographer in the fall of 

1892?
A  N o  ; I  d on ’ t th ink  so.
Q Then i f  a n y b o d y  was present, it  was your 

office b oy  ?
A  E ith er M r. Cairns or one o f  th e b o y s— office 

b o y .
Q W h o  is Mr. Cairns ?
A  M y  book -k eep er and financia l man.

*0 q  Y o u  w rote that letter to Crane ; it was fol-
low ed  b y  that o f  Septem ber 16, tw o d a ys  later, by 
you  to  the E llio tt  F u rn iture C om p an y  ?

A  Y es, sir.
Q A  lo n g  letter \
A  Y es, sir.
Q That was fo llow ed  b y  their letter in  rep ly  to 

you , dated  Septem ber 19, 1892 ?
A  I th in k  there was such  a letter. 

o q  Q Just refer to them  ; I ask  y ou  i f  y o u r  letter 
o f  Septem ber 16 was fo llo w e d  b y  their rep ly  on 
the 19th ?

A  Y es, sir.
Q Then the n ext letter in  the correspondence is 

you r letter o f  Septem ber 21, 189 3 ?
A  Y es, sir.
Q Then their other letter to you  o f  September 

28, in  w h ich  th ey  say that Crane sent them  a check 
for $250?

40 A  Y es  ; here’ s the letter.
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Q N ext you  referred  to a p ow er o f  a ttorn ey  o f  
October 24th ?

A  Y es, sir.
Q N ow , then, you  w rote a le tter—
A O ctober 24th— let’ s see— Septem ber 19th, I 

think I have one.
Q That is the date o f  the pow er o f  a ttorn ey  ?
A Yes, sir.
Q I  th ink  you  read, a lso, a letter b y  E llio tt  o f  

the same date t 10
A That is the p ow er o f  attorney.
Q N o ; a letter ?
A  A  letter from  the Crane people , o f  O ctober 

24th, signed b y  M r. Bassu.
Q This letter from  Crane’ s store to you  ?
A Yes, sir.
Q D oes y o u r  letter b o o k  show  a letter b y  y ou  to 

Crane o f  Oct. 24, 1892 ?
A  I haven’ t read that on e fo r  I—
Q N o, I ask y ou  i f  y o u r  le tter-b ook  show s such  20 

a letter Oct. 24, 1892— the sam e date as th is letter 
by Crane to y o u — from  L y on s  to Crane ?

W itn ess reads letter o f  O ct. 24.
Q In other w ords, w hen M r. Crane w rote to  y ou  

that his patience was exh au sted  and he wanted his 
goods or his m on ey  back , y o u  w rote him  im m ed i-
ately about Sch loss & C om p an y ’ s m atter, a lso said 
that the oth er g o o d s  co u ld  be exp ected  in a few  
days ?

O bjected  to  ; qu estion  w ithdraw n. 30
Q Y ou  have had som eth in g  to say that Claflin 

& Company recogn ize L aw son ’ s a ccou n t ?
A Yes, sir.
Q Surrendering their goods ?
A Yes, sir.
Q Is that a fact ?
A Yes.
Q And isn ’ t it a lso  a fa ct that L aw son  & C om -

pany had also their orig in al in vo ice  m arked “  On 
consignment ?”  40

6



22

A  N o , sir ; I am n ot aware o f  t h a t ; I  sim ply 
p lace the orders w ith  them , and i f  they  m ark  their 
b ills  it is un kn ow n  to me'.

Q D o  yon  k n ow  that a year ago w hen this mat-
ter was in active argum ent am on g us that Law son & 
C om p an y ’ s good s  were returned because th ey  had 
a ctu a lly  m arked their good s  on con sign m en t?

A  I  d o n ’ t rem em ber.
Q Y o u  recogn ize their b ills  ?

10 A  Y es, s ir ;  I  am  not a partner o f  theirs, but 
they  are a partner in ou r house, and I  am  selling 
agen t fo r  them.

Q L o o k  at these in voices  from  L aw son  to Crane 
and state w hether th ey ’ re n oted  on  con sign m en t?

A  I  find here tw o, and  find  som e “ as b e fo r e ”  
m ark  ; here is one here m arked “ as b e fo re ;”  there 
is a con sign m en t D ec. 27.

Q N ever m ind  that ?
A  There is o n ly  tw o that I find, so far.

20 Q D id  you  id en tify  those as L aw son ’ s state-
m ents and L aw son ’ s b il ls ?

A  Y es, sir.
Q D oes you r letter b o o k  show  a letter b y  you  to 

Crane o f  O ct. 26, 1892 ?
A  H ere it  is.
Q That is n ot read— please read it ?

W itn ess  does as d irected .
Q H ave you  a letter o f  N ov . 2, 1892 ?
A  Y es, sir ; here it is.

80 Q T o  E llio tt  F u rn itu re  C om p an y  ?
A  I th in k  it has been read.
Q N ov . 2— say in g  “ on rece ip t send  us copy 

o f  b ill o f  la d in g ? ”
A  Y es, sir.
Q D oes this all pertain to  the first order of 

g o o d s  ?
A  That I cannot state— I w ou ld  have to sit down 

qu ite  a w hile to trace it up.
Q H ow  m any orders w ent to  Crane ?

40 A  C onsiderable.
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Q M ore than tw o orders ?
A  Y es, sir ; I  sh ou ld  ju d g e  three or fo u r  o f 

them.
Q W il l  y ou r order b o o k  show  ?
A I d on ’ t k n ow  that I have all o f  them  here or 

not. ,’|
Q W h a t tim e does that b o o k  cover— from  what 

time to w hat tim e ?
A  This is an o ld  b ook , fo rm erly  o f  the firm o f  

Lyons— we used th is up ; I  th iuk  it dates from  10 
September 16, 1892.

Q To what date ?
A That w ou ld  be a hard th in g  to  say when we 

stopped using this o ld  book .

Q Is it cop ied  in ledger form  under each p arty  ?
A  Y es, sir ; I  can turn to the E llio tt and let y o u  

know all abou t it.
Q D o so, then— first order is what date ?
A  That is a p retty  hard th in g  to t e l l ; it  is k in d  

of mixed up— I have it here— M arch  24, 1892, on  20 
page 108.

Q W h a t is the last o f  E llio tt ’ s ?
A K u n n in g dow n  to Jun e 29, 1892.

Mr. B u n n :  N in e ty -tw o  op n in e ty -th ree?
W itness : N in e ty -tw o  the page closes.

Q D id  you  n ot g ive  us the am ou nt o f  the second  
order sent for  Crane from  that b o o k  ?

A I believe I  did.
Q W h a t is it  ?
A I will tell y o u — $591.70.
Q W h a t is the date o f  that ?
A M ay 13.
Q W h y  d id  y o u  say that the last date o f  the 

Elliott orders was in M arch  ?
A June, I  said.

By the C o u r t :
Q W h ich  Jun e ?

W itn ess : June, 1892.
40
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The C o u r t :  Y o u  have been te llin g  us that this 
first order was Septem ber, 1892.

W itn ess  : W e ll  I have g o t  con fu sed .

M r. D u n n  to M r  O ld s : I ca ll on  y o u  to  pro-
d u ce  the orig in a l orders o f  F . E. Crane.

C ourt ad jou rn s for  the day.

10

Oct. 3, 1894, 10 A M . E xam in ation  resumed.

Q T ake tbe  letters w h ich  w ere p rod u ced  yester-
day  so that you  m ay fu rth er id e n tify  the corres-
p onden ce  ?

W itn ess  does as d irected .
Q H ave y ou  a letter w ritten b y  the plaintiff 

com pan y to you r firm, N o v . 30, 1892?
20 A  I  w ill lo o k , and see— I h aven ’ t a c o p y  o f  it 

here.
Q H ave y o u  the orig in a l letter ?
A  It m ay be in the b ook .
Q N o, written b y -th e  E llio tt  C om p an y  to your 

firm, N ov . 3 0?
A  Y es, sir, I  have.
Q P lease  read it ? -
A  “ Charlotte, N . C ., N ov . 30, 1892.”

W itn ess  reads le tte r ..
30 Q W h o  received that le tte r?

A  W e ll , either I or one o f  the firm  in New 
Y o rk .

Q D o  you  rem em ber the fact that such  a letter 
cam e to  you r house in N ew  Y o r k  ?

A  Y es, sir.
Q D id  you  telegraph the p la in tiff com p a n y  in 

regard to notes ?
A  In regard to  telegraphing, 1 can ’ t sa y— such a 

th ing  we d o  ; i f  we can get the m ail o ff in  the morn- 
40 ing, it w ill reach N orth  C arolina n ext m orn in g  at
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9 A. M .; we either send a letter or telegram — I can ’ t 
tell which.

Q E xam ine y o u r  record  b o o k  and see i f  y ou  sent 
a letter sh ortly  a fter N ovem ber 30 in answ er to  
this ?

A  I  d on ’ t find  such  a letter in th is b o o k  here.
Q D o y o u  reco llect w hat you r rep ly  was in  re-

sponse to th is letter o f  N ovem ber 30 %
A  I sh ou ld  th ink  we w ou ld  send w ord  to  the 

Elliott peop le  ; le t m e read that letter again  ; in  10 
answer to that letter, I  w ou ld  say— or we w ou ld  
say—everyth ing  was satisfa ctory  u n der the agree-
ment.

Q D id  you  ever see any o f  the notes that Crane 
sent the E llio tt C om pan y ?

A  I d id  not.
Q D o  you  kn ow , as a m atter o f  fact, w hether he 

ever sent an endorsed note ?
A  He d id  not.
Q D o  you  k n ow  w hether the tw o notes here m en- 20 

tioned were fin a lly  a ccep ted  b y  the E llio tt  C om -
pany ?

A  Y es, sir.
Q D o  y o u  k n ow  w hether Crane fin a lly  paid  those 

notes o f N ovem ber, 1892 ?
A  H e d id  ; yes, sir.
Q H ave y ou  a letter written b y  y o u r  firm  to  the 

Elliott C om p an y  A p ril 14, L893— no such letter has 
yet been referred to b y  y o u  ?

A  A p r il 14, 1893 ? 30
Q Y es.

M r. D u n n  : W e  have no ob jection  to  Mr. O lds 
reading his co p y .

Mr. O lds reads letter.

Q D o  y ou  reco llect w riting  such  a letter ?
A  Y es, s i r ; I  do.
Q Y ou  have a lread y  referred  to a letter o f  y ou r  

firm to the E llio tt  F u rn itu re  C om p an y  o f  M a y  15,

1893? 40
7
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A  Y es, sir.
Q Y o u  say, “ W e  n eg lected  to state w hen Crane’ s 

order was sent in  in the hurry fo r  the g ood s  you 
have also reported  from  y ou r  order b o o k  an order of 
n ine hundred  and seven ty  o f  M ay  13 ?

A  Th is letter reads a ltog eth er d ifferen t to May 
15.

Q W h a t  is that letter \
A  I th ink  M ay 15.

10 W itn ess  reads letter.
Q That is the letter to  w hich  yon  referred  to, 

and m y po in t o f  in q u iry  is  d irected  to  the entire 
contents o f  the letter ; I see you  have a lso g iven  us 
from  you r o rd er -b ook  an order tw o d ays  before 
M ay  13— is that the order to w hich  y ou  referred 
M ay 15 I

A . N o  ; I referred here to a M arch  order, given 
in M arch, to the best o f  m y k n ow led ge .

Q W e ll, w here is you r order fo r  M arch— any 
20 correspondence relating to  the M arch  order ?

A  That w ill n atura lly  refer to  the M a y  order, I 
sh ou ld  ju d ge .

M r. D u n n  : N ow  he asks you  to  re fer to  the 
M arch one ?

B y  th e  C o u r t :
Q In  w hose handw riting is that letter o f  M ay 13 \

W itn e s s :  M r. C airns’ ; we have a b ill o f  lading 
com in g  in  here on M ay 18 ; I  d on ’ t k n ow  whether 

30 th is letter has an yth in g  to  d o  w ith this b ill o f  lad-
in g— and if  we sent an order a d a y  or tw o before ; 
the good s  cou ld  n ot have arrived in P aterson .

Q W e ll, cou ld  th ey  be sh ip ped  from  N orth  Car-
o lina  as q u ick  as that ?

A  N o , sir.
Q W h a t  does the b ill o f  lad in g  refer to  ?
A  T o one carload  o f  furn itu re  to  Crane, Pater-

son, N . J.
Q W o u ld  that be the M arch order, or that May 

40 order ?
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A  It lo o k s  to me as the M arch  order.

Mr. D u n n  : N o  ; that is th e M a y  order— the 
witness is con fused .

W itness : That w ou ld  be the M ay  order.

Q W h a t b ills  o f  lad in g  have you  in  y o u r  hand ? 
A  M ay 18 and M arch 18.
Q B ills  o f  lad in g  ?
A  Y e s ,#sir.

Q I n y o u r  ev iden ce  y o u  o n ly  gave us reference 
to two b ills  o f  la d in g — one o f  O ctober 25 and an -
other o f  M ay  18— d o  I understand, now , that you  
have there a th ird  b ill o f  la d in g  ?

A  Yes, sir.

Mr. D u n n : That was referred to  in .evidence 
yesterday.

W itness : There are three carloads a ltogeth er ; 
that is the O ctober one.

Q Y o u r  reco llection  is now  that there w ere three 
carloads sh ipped  b y  the E llio tt  F u rn itu re  C om p an y  
to Crane ?

A  Y es, sir.
Q A n d  you r reco llection  is that the three b ills  

of lading represented those several sh ipm ents ?
A Yes, sir.

Q A nd yesterday you  referred to us a b ill o f  
lading o f  O ctober 25, 1892, and M a y  18, 1893 ; now  
you produce a th ird  b ill o f  lad ing, M arch  13, 1893 ; 
where d id  you  g e t  these three d ocu m en ts ?

A  W e  sent w ord  to  the E llio tt  F u rn itu re  C om -
pany to m ake d u p lica tes  o f  a ll fo r  the g o o d s  that 
were sh ipped.

Q A n d  these d ocu m en ts have been  sent y o u  ?
A  Y es, sir.

Mr. O ld s : I  understand y o u  m ake no ob jection  
to these cop ies ?

Mr. D u n n : N o .

Mr. O ld s : W e  offer them  in evidence.
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Q N ow , in the natural course o f  business, would 
tile in voices  be sent b y  the p la in tiff com pany, or 
b y  you  ?

A  B y  the factory .
Q A n d  w ould  th ey , in the ord in ary  course of 

business, be dated about the sam e date as the bills 
o f  lad in g  ?

A  Y es. s i r ; o ccasion a lly  we were liab le  to go 
dow n  and have a car g o  o n — say the 12th o f the 

10 m on th — and the b ills  o f  lad in g  not returned until 
the 18th— that m ay tell us but th ey ’ re signed at the 
com p a n y ’ s office.

Q Y o u  have g iven  us, from  you r ord er-b ook , the 
am ounts and dates o f  the tw o orders o f  the plain- 
tiff’ s com p a n y  b y  Crane— first one, M ay  13, 1893, 
$591.70, and one Septem ber 16, I th ink  ; w hat was 
the am ount o f  that order ?

A  Septem ber 16— what year ?
Q 1892, the first o r d e r ; turn  to y o u r  order- 

20 b ook .
T h e  C o u r t : N ever m ind  abou t that.
Q Then it is y o u r  reco llection  th at there were 

three separate in depen den t orders ?
C ourt o b je cts  to  question  as repetition .

Q H ave y ou  any furth er correspon den ce  than 
that p rod u ced  b y  you , and referred  to relating to 
this transaction ?

A N ot that I k n ow  of, e x ce p t  one or  tw o letters 
that we d id n ’ t read yesterday.

30 Q A  letter is fou n d  here am on g  y o u r  bunch , and 
is as fo llow s  : “ N ew  Y o rk , M arch 17, 1893 ; Mr.
F . E. Crane, Paterson , N . J .”

C ounsel reads letter.
Q This letter is s igned  “  W . M . L y on s  & Com-

p a n y ,”  and doubtless refers to the sh ipm en t and 
the b ill o f  lad in g  o f  M arch 13 %

A  Y es, sir.
Letter offered  in evidence.

Q A n oth er letter, dated N ew  Y o rk , M arch  12, 
40 1893, signed “  L yon s  & C om pan y ? ”
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Counsel reads the same. L etter offered  in 
evidence.

Q A nother letter is fou n d , dated N ew  Y o rk , 
September 26, 1892, to  the E llio tt  F u rn itu re  C om -
pany, by W illia m  M. L y on s  & C om pan y, and say -
ing, “ D id  you  g et the ch eck  from  F . E. C ra n e ; 
yon will report, & c.”  ?

Letter read, and offered  in evidence.
Q The date o f  the last letter perta in in g  to  the 

last shipm ent, w h ich  is perhaps a sh ipm ent w hich  
covers the g o o d s  in  question , seem s to be M ay 18, 
and you produ ce  a letter here o f  M a y  15, and the 
bill of lad ing o f  M ay  18 ; how  d id  you  turn that 
over to C ra n e—b y  letters to him , the sam e as the 
other shipm ents ?

A  N o ; a fter the first sh ipm ent was m ade, we 
had considerable troub le , because the good s  were 
marked..

B y the C o u r t :
Q State how  th ey  were m arked %

W itn es s : T h ey  were m arked to us on  the b ill 
of lading, as y ou  w ill see, and they were ly in g  here 
for some tim e ; and then we notified  the ra ilw ay  
company there was a car load  o f  g o o d s  in P aterson  
for us that we wanted Crane to get, and w hen he 
gave his orders afterw ards he told  us to  sh ip  the 
goods, and not m ark them — as i f  th ey  were co n -
signed the peop le  w ou ld  ta lk  about it.

Q The b ills  o f  lad in g  a ll read a lik e— “  N o t ify  
F. E. Crane ? ’ ?

A  W ell, th ey  m ay read that w a y ; I  never 
looked over them  ; th ey  m ay be that w ay.

The C o u r t : Can you  reco lle ct  a n y  instru ction s 
as to last sh ipm ent o f  the g o o d s  ?

W itn es s : N o, I  c a n n o t ; it was d on e  b y  the 
bookkeeper.

Q W as this b ill o f  lad in g  sent to  y ou  as the tw o 
former ones were ?
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A  I can ’ t say.
Q I  m ean the orig in a l b ill o f  lad in g  on  the last 

sh ipm ent ?
A  I  can ’ t say, as I  am ou t o f  tow n a great deal.
Q L o o k  at the paper now  show n y ou  and state 

w hat it  is ?
Q u estion  w ithdraw n and p u t in  another form.

Q Is this b ill w hich  I  am now  sh ow in g  you  one 
w h ich  y o u  first presented fo r  these sam e goods, 

10 when this question  cam e up a year ago  ?
A  W h a t  b ill is this ? This b ill is n ot dated  and 

I  can n ot say.
Q I d on ’ t ask  you  abou t the date, I  ask  you  if 

that is a paper that cam e from  y o u r  firm after 
Crane’ s fa ilu re— ju st w hen the qu estion  cam e up 
abou t you r rights to  have these g ood s  a year ago?

A  I  d on ’ t understand you r question .
The C o u r t : H e w ants to  k n ow  w hether your

firm  sent ou t that paper ?
90

W itn ess  : W e  did .
The C o u r t : A fte r  his last fa ilure ?
W itn e s s :  I  co u ld n ’ t say. The question  if  we 

we had sent a b ill fo r  any o f  E llio tt ’ s g o o d s — well, 
as we have a p ow er o f  a ttorn ey  to  a ct fo r  them  we 
have a r igh t to send a b ill  and co lle c t  m on eys all 
over ou r territories.

Q W e ll , that b ill was fo r  som e g o o d s  \
A  I  can ’ t say w hat good s , bu t som e g ood s  pur- 

30 chased from  the E llio tt  C om p an y .
Q L o o k  at that in vo ice  and say w hether that is 

the orig in al in vo ice  for the first sh ipm en t ?
A  Y es, sir ; it  lo o k s  lik e  it.
Q O ctober 25, 1892 ?
A  Y es , sir, because it is Mr. E llio t t ’ s handw rit-

ing .
Q L ook  at the fu rth er paper I  show  you , and 

say whether it is a con tin u ation  o f  the sam e goods, 
O ctober 25, 1891 ?

40 A  It look s  to  m e as a d up licate .
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Q A re they d u p lica tes— see i f  th ey  ca ll fo r  the 
same goods ?

A  Y es, sir.
Q A re th ey  b oth  in Mr. E llio tt ’ s h an dw ritin g  ?
A  Y es, sir, it lo o k s  that w ay.
Q A  fu rth er in v o ice  show n  you , dated M arch 

11, 1893— is that the orig in a l in v o ice  ?
A  Y es, sir.
Q F or the sh ipm ent in qu estion  here, M arch  11, 

or March 13, the sam e as the b ill o f  lad in g  ?
A  Yes, sir.
Q D o you  recogn ize the han dw ritin g  o f  the letter 

now shown you , dated  A p r il 6, 1893, to F . E. Crane ?
A  Y es, sir.

The C o u r t : A  genu ine letter from  the E lliott 
Company ?

W itn es s : Y es, sir.

Q I  show  y o u  a prom issory  note, p u rp ortin g  to 
have been signed b y  Crane and the E llio tt F u rn i-
ture C om pany, fo r  $182 89, dated  Jun e 12, 1893—  
do you k n ow  a n y th in g  abou t the note ?

A  I  don ’ t k eep  the book s, so I  d o n ’ t kn ow .
The C o u r t :  Is it a gen u ine note ?

W itn ess : Y es, sir ; Mr. E llio tt  received  that, 
too, and signed  it b y  h im self.

Q His own endorsem ent ?
A  Y es, sir.

O riginal in voices  offered  in  evidence.

Q Are y o u  able to  say, h av in g  now  in  hand the 
original invoices o f  O ctober 25, 1892, and M arch 11, 
1893, whether any o f  the g o o d s  w h ich  y o u  have 
identified as bein g  rep levied , are in clu d ed  in. those 
invoices?

A  It is in the M arch  and M a y  sh ipm ents ; there 
are none in O ctober, at all.

Q Please id e n tify  on the list w h ich  you  have 
given us here, the g o o d s  in the M arch  sh ipm ent ?

A That I can n ot say, because ou r patterns are
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a like  ; th ey  were m akin g  a N o . 8 su it fo r  the last 
three years, and it m ay have com e in the March 
or Jun e shipm ent, or any other shipm ent.

Q W h a t  have you  there ?
A  1 have tw enty N o. 3 suits.
Q The M arch sh ipm ent is for  N o. 3 suits ?
A  T w enty N o . 3 o f  the suits.
Q W h a t w ou ld  that mean ?
A  They were bedsteads com plete , and washstand 

10 and dresser com plete .
Q Y o u  have fou n d  e igh t N o . 3 beds, fo u r  No. 3 

dressers, and tw o N o. 3 w ashstands ?

The C o u r t : W a s  this furn iture that y o u  found 
at the tim e o f  the rep levy , oa k  furn itu re ?

W itn ess  : Y es, sir.
Q B u t you  have been unable to say or identify 

in w hich  sh ipm ent it  ca m e ?
A  Yes, sir, that w ou ld  be hard  to  say.

OQ Q In this sh ipm ent o f  O ctober 25, there are twen-
ty-five oa k  suits, N o. 23— how  d o  you  k n ow  that 
those are not in the list ?

A  W h e n  M r. Crane p laced  his order w ith us he 
was ou t o f  them  good s , I  think.

Q H ow  d o  y o u  k n ow  ?
A  I have g o t  his w ord  for  that.
Q Y o u  d on ’ t k n ow  e x ce p t  b y  hearsay %
A  I d on ’ t k n ow  ; I  have his w ord  on ly .
Q Y o u  have a letter b o o k  ju st p la ced  before 

30 y ° u— w hat is that ?
A  The ord er-b ook  o f  W m . M. L y o n s  & Com-

pany.
Q A n d  have you  before  you  a letter-press copy 

o f  the ord er sent the E llio tt  F u rn itu re  C om pany ?
A  On w hat date ?
Q On the M ay order ?
A  That is S eptem ber— here it is now .
Q H ave you  taken any steps to  get the original 

order from  the other peop le  ?
40 A  N o , I have n ot
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Mr. D u n n : That is a letter-press co p y  ?

Mr. Olds : I  am satisfied that it  is a genu ine 
copy. r

Counsel reads sam e to the C ourt and ju ry .

Q Y ou  say it is an order that, so far as you  
know, rem ains unpaid  fo r  ?

The C o u r t : W itn ess  answ ered that several
times.

Q Have the tw o first orders, so fa r  as y ou  k n ow , 
been paid up in fu ll ?

A  W e  alw ays pa id  on a ccou n t— he w ou ld  g ive  
notes and ru n ’a lon g  that w ay.

Q Do you  k n ow  w hether the tw o first orders 
have been paid  in fu ll ?

A  I can’ t say.
Q Y ou  have rep lev ied  one N o. 16 b e d ;  five 

No. 2 b e d s ; a lso seven N o. 21 beds, dressers and 
suits, and other g o o d s  n ot m arked in this order—  
how do you  id en tify  them  as g o o d s  not paid  fo r  ?

The C ou rt: H e has to ld  y ou  that he cou ld  n ot 
identify any o f  them .

Q W hen  this troub le  first cam e up, W m . L yon s  
& Company cla im ed  those g o o d s  as b e lon g in g  to  
them ?

A  On beha lf o f  the E llio tt  C om pan y.

Q But you  cla im  title to  the g o o d s  ?
A  As N orthern  representative, w ith  pow er to 

act.
Q Under you r pow er o f  a ttorney , y o u  attended  

to all these transactions to the p la in tiff c o m -
pany?

A  Y es, sir.
Q A nd turned the good s  over to  Crane w hen 

there was d ifficu lty  in ge tt in g  them  ?
A  Yes, s ir ; we also turned over one lot o f  g o o d s  

that went in to  this, w h ich  we m entioned, and that 
Decker also turned  over.

Q Those good s  are n ot in this su it \
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A  Y es, the D eck er  g ood s  are.
The C o u rt : E xp la in  that ?
W itn e s s : The g ood s  sh ip ped  here to  A . C. 

D ecker, he (D eck er), he said that he was go in g  oat 
o f  business, and said  that he cou ld n ’ t use the 
g ood s  ; he said he had seen Crane w ho said that it 
was ju st w hat he w anted— he was a little  short on 
that class o f  good s  ; to the best o f  m y  know ledge 
it was ten N o. 3 suits.

10 The C o u r t :  A n d  this was turned over to  Crane ?

W itn e s s : Y es, sir.

The C o u r t : S h ipped  to D eck er ?
W itn e s s : Y es, sir.

T he C o u r t : W h ic h  D eck er  d id n ’ t w ant ?

W itn e s s :  Y es, sir.

The C o u r t :  A n d  then turned over to Crane?
W itn e s s :  Y es, sir.

2o  The C o u r t :  Ten N o . 3 suits ?
W itn e s s :  Y es, sir.

Q A n d  had you  n egotiated  the D eck er  order ?
A  O ne o f  ou r salesm en d id .
Q H ave you  a co p y  o f  the order in the letter 

b o o k  %
A  I  d on ’ t know .
Q H ave y ou  a m em orandum  o f  the ord er in the 

order b o o k  ?
A  I  th ink  we have.

30 Q Turn to it and g ive  us the am ou nt and date?
M r . D u n n : I  w ill lo o k  it  up.
Q A fte r  you  forw arded  the ord er o f  the Decker 

goods, w hat n ext d id  you  k n ow  o f  i t ?
A  That’ s a ll— no m ore than w e transferred the 

D eck er  good s  over to Crane.
Q H ow  d id  you  effect that ?
A  It  was done in the office o f  one o f  ou r sales-

m en.
Q W as the b ill o f  la d in g  sent to y o u  b y  the

4b D eck er  C om pan y ?
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A  The B e ck e r  C om pan y notified  us that th ey  
would n ot take the goods.

Q H ave y ou  any orig in al data abou t this m at-
ter?

A  I  d o n ’ t th ink  that I have ?
Q The g ood s  cam e to Paterson , and D eck er  

didn’ t want them  ?
A  Y e s , sir.
Q A n d  have y ou  a reco llection  w hether you  cam e 

to Paterson or D eck er  cam e to  N ew  Y o rk , or how  
that m atter was m anaged ?

A  The m atter was m anaged th rou gh  one o f  ou r 
salesmen.

Q Y o u  d id n ’ t attend to it at a l l?
A  N o, sir.
Q D o  y o u  k n ow  o f  y o u r  ow n  k n ow led ge  that 

Crane g o t  those g o o d s  ?
A  Y es, s ir ;  th ey  were transferred to  Crane.
Q H ow  d o  y o u  k n ow  o f  y o u r  ow n  k n ow led ge  ?
A  G iv in g  M r. Crane the order fo r  the goods.
Q D id  you  g ive  him  the order fo r  the g o o d s  ?
A  It cam e from  m y  firm.
Q D id  y o u  g iv e  the order— d o  y o u  k n o w  p er-

sonally ?
A  It is on  m y b ooks.

B y the C o u r t :
Q That is the m on ey  ?

W itn e s s : Y es, sir.

Q H ave you  a n y  letters on  y ou r  b o o k s  p erta in -
ing to Crane ?

A  Mr. Cairns is try in g  to find that fo r  me.
C ou n sel: T h at’ s all.

Re direct, b y  M r. D u n n  :
Q H ere’ s the orig in al b ill to  D eck er  fo r  those 

suits ?
A It was fo r  e igh t N o . 25 oak  suits and fo u r  

No. 21 oak  suits.
Q A n d  ten o f  those suits were delivered  ?
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A  N o  ; I th in k  all o f  them — the b ook s  there will 
show  the transaction .

Q H ave you  ever seen this D eck er  in v o ice  before 
to -d a y  ?

A  Y es , sir ; it cam e from  D ecker, returned to 
m s.

Q W h e n  ?
A  A b o u t  the tim e it was m arked  there.
Q I show  y ou  this letter, addressed to  Michael 

D unn  ; ju s t  lo o k  at that now  and see i f  y o u  can say 
an yth in g  ?

O b jected  to b y  the Oourt.

Henry R. Cairns, w itness on  beha lf o f  the plain-
tiff, be in g  d u ly  sw orn, testifies as fo llow s  :

20
E x a m in ed  b y  Mr. D unn.

Q N ow , M r. Cairns, w hat is y o u r  b u sin ess?
A  I am a b ook k eep er  for  W m . M. L y o n s  & Co. 

and E. Law son  & Co.
Q A re  y ou  acqu a in ted  w ith M r. F . E. Crane ?
A  Y es, sir.
Q D id  you  have any n egotia tion s w ith him  on 

beh a lf o f  the house w hich  y o u  rep resen t?
A  I  d id .

3Q Q N ow , beg in n in g  in  Septem ber, 1892, and just 
prior thereto— ju st state to  us what the first trans-
actions were that you  had w ith him  in reference to 
d e liverin g  good s  to  him on  beh a lf o f  the Elliott 
F urniture C om pan y ?

A  The conversation  held  betw een M r. Lyons and 
Mr. Crane was in relation  to a carload  o f  furniture 
w hich Mr. Crane w anted to get o f  the E llio tt  Fur-
niture C om pany.

T h e C ourt : This conversation  was in y o u r  pres-
40 e n ce ?
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W itn ess : Y es, sir.
The C o u r t : G o o n .

W itn e s s : M r. L y o n s  to ld  me that the E llio tt 
Furniture C om p an y  co u ld n ’ t sh ip  him , in view o f  
the fact that he had had trouble , and he believed  he 
had lost som eth ing on a p rior  transaction, and that 
he was anxiou s and w illin g  to help  ; but a n y  sales 
made to him b y  the E llio t t  F u rn itu re  C om p an y  
would have to  be in the shape o f  a co n s ig n m e n t ; 
that he co u ld n ’ t exp ect an order in any oth er w ay.

Q A n y th in g  said o f  the Claflin m ortgage ?
A  Mr. Crane said that there was a m ortgage 

hanging over him , and that it  was d ifficu lt fo r  him 
to obtain credit, and that he w anted us to assist him 
as far as possib le  ; he realized that we co u ld n ’ t sell 
him outright, and that he was w illin g  to order these 
goods with that d istin ct understand ing that th ey  
were to com e as consigned .

Q W h a t was d on e  in pursuance o f  that con v er-
sation ?

A  W ith  that understand ing I  th in k  I m ade ou t 
the order personally .

Q H ave you  the order there ?
A  In the o rd er-b ook  ; yes, sir.
Q Tell us w hat the date o f  the order was ?
A The order was taken on  Sept. 15— order n um -

ber 158 ; the am ount was $848.00.
Q W h a t was don e  in pursuance o f  sh ip p in g  that 

order ?

A  I w rote to the E llio tt  F u rn iture C om p an y  e x -
plaining the w h ole  m atter, and to ld  them  to sh ip  
the goods to Crane— the b ill and b ill o f  lad in g  to us.

Q Is that the letter ?
A  Yes, sir ; Sept. 16.
Q A n d  afterw ards, in pursuance o f  that, were 

the goods sh ipped  ?
A T he g o o d s  w ere sh ipped .

B y the C o u r t :
Q D o you  k n ow  ?
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W itn ess  : Y es, sir.

B y  th e C o u r t :
Q E ver see them  ?

W itn e s s :  I  d id  not.

Q H ow  d o  you  k n o w  that the good s  were 
sh ip ped  ?

A  F rom  the con versation  w ith  M r. Crane.

Q A n d  d o  you  k n ow  a lso from  a n y  oth er source f 
20 A  Y es, sir.

Q W h a t  oth er sou rce  ?
A  F rom  the fa ct  th at the com m ission  was paid 

us on  the shipm ents.

Q A n d  d o  you  k n ow  from  a n y  other s o u rce -  
m a k in g  co llection s  or  a n y th in g  o f  that k in d  ?

A  Y es, sir ; I was in Mr. E llio tt ’ s office in Char-
lotte, N orth  Carolina, in  C om pany w ith  Mr. Lyons; 
w e went over the a ccou n t, and  Mr. E llio tt  ca lled  our 
a tten tion —

20 Q N o, but in y ou r  dealings w ith  M r. Crane?
A  W e  co llected  $250 in a dvan ce  and remitted 

that to  the E llio tt  Furn iture C om pan y.

B y  th e C o u r t :
Q D id  y ou  m ake a n y  fu rth er co llection s  on the 

shipm ents ?

W itn ess  : I  am not p ositive  w hether the notes 
cam e to us and we transm itted  them .

Q A fte r  that d id  y ou  take a n y  furth er orders 
30 from  Mr. Crane ?

A  Y es, sir.
Q W h a t were the dates o f  those ?
A  1 d o n ’ t recollect.

B y  th e C o u r t :
Q O ne on M arch 18 ?

W it n e s s : Y es, sir.

V Turn to it ?
A  On Feb. 10, order num ber 78, $708.
Q Can you  tell us what that ord er covered  ?40
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By the C o u r t :
Q That is the order in the b o o k  there ?

Witness: Yes, sir.
Q W h at does it con ta in  ?
A This contains the nam e and the am ount, the 

original co p y  signed  here.

By the C o u rt :
Q W h ere is the order itse lf— the order that 

gives the details ? 30
Q Is this it ?
A Yes, sir.
Q Is that a c o p y  o f  the orig in a l order ?
A Yes, sir ; the order is m ade ou t b y  me.
Q W h at page is it on ?
A On 121 o f  the ord er-book .
Q Can you  say to us on  w hat term s that o rd er 

was shipped to Mr. Crane ?
A Yes, sir.
Q W hat were th ey  ? 20
The C ou rt: Tell us h ow  y ou  k n ow  the term s on 

which they were sh ip ped  to Mr. Crane ?

Witness : 1 m ade the term s w ith  Mr. Crane.

The C o u rt: M ade the term s w ith  h im  ?

Witness: Y es, sir.

The C ourt: T ell us what it  was y ou  m ade w ith 
him.

Witness : That the good s  were to be con sign ed .
Mr. Olds: W h e n  was th is ? ^
Witness: Feb. 10.

Q Gro ahead.
A On arrival o f  th e car, notes were to be issued  

covering the am ount o f  sh ipm ent, b u t it  was d is -
tinctly understood that it  was to  be con sidered  as 
a consignment until the notes m atured  and were 
paid—that the good s  w ere E llio t t ’ s until the a ccou n t 
was fully paid.

Q Does that letter, dated M arch  17, co rrectly  40
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state the am ou nt d u e  to them  b y  the pla intiff for 
that car ?

(W itn e ss  read in g) “  H erew ith  please find bill 
o f  lad in g  from  ca r .”

Q Is that the am ou nt fo r  th at car V
A  Y es, sir.
Q Turn to  the order o f  M a y  ; when was that 

sh ipped  ?
T h e C o u r t :  N ow , as I understand it, an agree- 

m ent was m ade betw een  M r. L y o n s  and Crane with 
regard to the S eptem ber ord er ?

W itn e s s : Y e s , sir.
T h e  C o u r t : A n d  another was m ade between Mr. 

Crane and  you  w ith  regard to the F ebru ary  ?

W itn ess  : N o , sir ; the agreem ent was to cover 
every  shipm ent.

T h e C o u r t :  B u t that was m ade with Mr.
L y on s  ? 

o a
W it n e s s : Y es , sir.
T h e  C o u r t :  Y o u  have ju st to ld  us you  have 

m ade an agreem ent.
W itn ess  :  I confirm  the orig in a l agreement.

T h e C o u r t : A n d  w hat was that ta lk  ?
W itn ess  : T o  the e ffect that these good s  were to 

be considered  as con sign ed  in accordan ce  with the 
previou s agreem ent.

T h e C o u r t : A n d  that was the ta lk  ?
30

W itn e s s : Y es, sir.
T h e C o u r t :  That he was to g ive  notes for the 

am ou nt on  the arrival o f  the g ood s  ?

W itn ess  : Y es, sir.

T h e  C o u r t : A t  w hat tim e ?
W itn e s s :  T h irty , s ix ty  and  n in ety  days, 1 

th ink .
Q N ow  tell us a bou t the M ay  ord er?
A  U nder order 255, M a y  13, $591.70.40
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Q Now I view  the orig in al order there in y o u r  
order book ?

A Yes, sir.
Q Just tell us w hat page it was fou n d  on ?
A Page 218, it  is on.

The C o u r t : N ow  d o  y o u  k n ow  o f  a n y  bargain  
being made with regard to that order ?

Witness ;  That order was taken in the office.

The C ou rt: I  ask y ou  d o  y ou  k n ow  o f  a n y  bar-
gain being m ade w ith regard to the g iv in g  o f  it  ? 

Witness r  Y es, sir.

The C o u r t : B etw een  w hom  was the bargain  
made ?

W itness: B etw een  Mr. L y on s  and I  and Mr. 
Crane.

The C o u rt:  T ell us w hat the ta lk  was then ?

W itness: H e com pla in ed  o f  the m anner in 
which the good s  cam e in, and we prom ised  to  exer- 9n 
cise more care in p a ck in g  ; he a lso spok e  o f  F ren ch  ^  
plates being put in one suit.

The C o u rt: W h a t else ?

W itness:  A b o u t the orig inal agreem ent ?
The C o u rt: W h at abou t that ?

W itness: That these were to com e as consigned, 
also, and he was to g ive  notes as usual.

Q Do you  k n ow  that these g ood s  w ere sh ipped  ?

$ Do you know  that th ey  were delivered  to M r ^ 
Crane ?

^ Yes, sir.
Q Tell us w hat you  k n ow  abou t their beino- 

delivered? ' ®
^  From Mr. Crane’ s a ck n ow led gm en t o f  their 

fdceipt.
Q Did you  see them  in Mr. Crane’ s store ?
& No, sir.
V After that, were there any oth er g o o d s  d e liv - 40
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ered to  M r. Crane b y  the E llio tt  C om pan y that has 
been sp ok en  o f  as the D eck er  g o o d s  ?

A  Y e s , sir.
Q T e ll us w hat y ou  k n ow  abou t that trans-

action  ?
A  I  k n ow  that D eck er  w rote us to  the effect— 

M r. O lds : W h e re  is the letter %

W itn e s s : T hat I  can ’ t say.
O T ell us w hat y o u  d id  w ith reference to the 

10 ^D eck er good s  %
A  W e  transferred them  to  F. E. Crane.

T h e C o u r t :  W h o  d id ?
W itn ess  :  W illia m  M . L y on s  & C om pany.
T h e  C o u r t : A n d  w hat d id  y o u  d o  w ith refer- 

‘ ence to it %
W itn es s  : I  signed  the orig in al in v o ice  with an 

order.
2q  Q I  show  y ou  th is, and  ask y o u  i f  that is the 

orig in al in v o ice  ?
A  Y es , sir.
Q N ow , w h o  m ade the arrangem ent w ith refer-

ence to the transfer o f  those g ood s  to Crane ?
A  That I d on ’ t rem em ber.
Q D o  y o u  rem em ber how  m any suits were trans-

ferred  to them  ?

T h e C o u r t : Y o u  say that y o u  sent that paper 
to  som ebod y  ?

30 W itn ess  : E ith er that or another.
T h e C o u r t : A n d  where d id  you  get it  \ 
W itn e s s : F rom  the E llio tt  F u rn itu re  Company. 

T h e  C o u r t : B y  m ail ?

W it n e s s : Y es, sir.
T h e  C o u r t : D id  you  d o  an y th in g  m ore than 

that ?
W itn e s s : I  w rote the transfer, i f  it was written, 

4() and I  b elieve  it was.
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The C o u rt : D id  y ou  d o  an y th in g  else w ith re f-
erence to that D eck e r  furn iture ?

Witness : That was a ll that was to  be done.

The C o u r t : D id  you  d o  a n y th in g  else ?

Witness : N o .
Q That is a ll y ou  d id  ?
A Yes.
Q Did you  have a con versation  w ith Mr. Crane 

with reference to it  a ll— ta k in g  th e  g o o d s  ? jo

Objected to.
A Yes, sir.
Q Now, state w hat the con versation  was w hich  

you had w ith Mr. Crane, w ith  reference to  the 
taking of the good s  be fore  he to o k  them  ?-

A W e  called  his attention  to the D eck er  sh ip -
ment, and asked him  i f  he co u ld  use them  ; he said 
they were ju st such  g o o d s  as he w anted.

The C ou rt: A n d  where was th is ta lk  ?

W itness: In  the office in  m y  presence. W

Q W as there an yth in g  said abou t the con d ition s  
on which he sh ou ld  take them  ?

A There wasn’ t, no ; because it was d is tin ctly  
understood that—

Objected to.

The C ou rt: W a s  there an y th in g  said w ith regard 
to the terms on w hich  he sh ou ld  take them  ?

W itness:  N o.

Q Do you  k n ow  w hether he g ot them  or not, o f  30 
your own k n ow led ge  ?

A Yes, sir.
Q Do you  k n ow  h ow  m any suits he g ot on  that 

shipment ?
A The entire shipm ent.
v  Do you  k n ow  at w hat price  it was p u t in to 

him at ?
A Ten dollars a piece.

The C ou rt: That m eans ten dollars  a su it ?
Witness : Y es  sir. 40
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The C o u r t : A n d  th at wasn’ t the p rice  at which 
th ey  had or ig in a lly  been b ille d  ?

W it n e s s : N o , sir.
Q A fterw ards, d id  you  have a n y th in g  further to 

d o  in reference to  co lle ctin g  the m on ey due from 
Mr. Crane to  the E llio tt  C om pan y , b e fore  the fore-
closu re o f  the m ortgage ?

A  Y es , sir.
Q Ju st tell us w hat you  d id  in reference to that?

10 A  I  w ent to  Crane’ s store.
Q W h e n  was th is ?
A  Som e tw o or three w eeks be fore  the foreclo-

sure.
Q T ell us w hat occu rred  there ?
A  I  to ld  Mr. Crane that there w ere rum ors on 

Canal street.
O b jected  to.

Q W h a t  was the am ou nt that y ou  w ent there to 
co llect on beha lf o f  the E llio tt  C om p an y  ?

^  A  I  d o n ’ t reco llect the e x a ct  am ou nt— it was in 
the n e igh borh ood  o f  $500.

Q W h a t  instructions d id  you  have when you 
w ent there in  reference to the m atter ?

A  T o  either g et the am ou nt or get som e satisfac-
tion  from  Mr. Crane— that w e w ou ld  be protected 
or rem ove the goods.

Q W e ll ,  w hat was d on e there in  pursuance of 
those instructions ?

A  A fte r  con versin g  w ith M r. Crane and  the con- 
*"* versation  w ith Mr. P orter— he seem ed to  be very 

ex c ited — and we d ecid ed  to leave the g ood s  there; 
Mr. Crane assured us—

O bjected  to.

T h e C o u r t : Y o u  d id  n o th in g  ?
* W itn ess  : W e  a llow ed  the g o o d s  to rem ain.

Q D id  you  have any furth er n egotia tion  with 
Mr. Crane w ith reference to  the g ood s  before the 
foreclosu re  ?

40 A  Y es, sir.
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Q W hen  was the n ext ?
A On b eh a lf o f  S chloss & Co.
Q Y ou  are the b ook -k eep er  also, fo r  S chloss & 

Co.?
A Yes, sir.
Q Do you  k n ow  w hat arrangem ents th ey  had 

with Mr. Crane as to  d e liverin g  g ood s  to him  ?
A Yes ; that all g o o d s  were to  be con sign ed  and 

to be their p rop erty  until fu l ly  paid  for, and  a n y  
article rem aining in the store, in  the event o f  10 
trouble, not paid  for, th ey  should  recover at the 
time of the trouble.

Q W hat was d on e  in reference— was any m on ev 
owing to Schloss & Co. ?

A Yes, sir.

Q And d o  y ou  k n ow  w h eth er or not the E llio tt  
Furniture C om pan y had been paid, or  is their b ill 
still unpaid— abou t $500 ?

A There is an am ount still unpaid .
20

Gross-exam ination , b y  Mr. O lds :
Q How d o  y ou  k n ow  there is an y th in g  d u e  the 

Elliott Com pany, o f  y o u r  ow n k n ow led g e  ?
A There w ou ld  be no occasion  fo r  m y  g o in g  to 

the store at all, i f  there was noth ing .
Q Y e s ; but h ow  d o  y ou  k n ow  that there was 

anything due— you  s im p ly  in ferred  that from  you r 
instruction ?

^  I am aware, o f  it from  the fa c t  that I was 
pretty conversant w ith the b ills  o f  the E llio tt  F u rn i- 30 
hire Com pany in relation  to him .

Q W hen you  w ent to him  d id  you  have a b ill or 
statement in y o u r  hand ?

A Ho, sir.

Q DM you  have an y th in g  to  show  the exa ct 
amount ?

^ No, I d id n ’ t.
Q K now  what sh ipm ents were unpaid  fo r  ?

It wasn’ t necessary ; no, sir.
40
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Q E ven  i f  y o u  were satisfied that there was 
som eth in g  due or unpaid , y o u  d on ’ t k n o w  on  what 
shipm ents th ey  were, or what a m o u n ts?

A  I  knew  abou t the a m o u n t ; yes, sir.
Q D id  you  k n ow  w hether the D eck er  good s  were

paid  fo r  or  n ot ?
A  N o , th ey  were not.
Q D id  y o u  k n ow  su fficiently  the price o f  the 

three p ieces that w ent to  him  o f  the D eck er  suits, 
10 and their several va lues ?

A  Y es , sir.
Q Y o u  say that the suits were transferred to 

D eck er  at $10 a su it?
A  C harged  h im  $100 for  the total account.
Q T hat is a d ifferent p rice  from  w hat they  were 

b illed  at ?
The C o u r t : T he b ill is here sh ow in g  that.
Q D o  y ou  k n ow  the va lue o f  the beds or dressers, 

o r  w ashstands ?
20 (Q uestion  w ithdraw n.)

Q D id  you  testify  that on  each o f  these three 
several orders there was a separate and independent 
con versation  in y ou r  office in  N ew  Y o r k  w ith Crane 
as to  the term s on w h ich  th e  sh ipm ents were to be 

m ade?
A  There was a conversation  on  tw o  occa s ion s ; 1 

am positive  o f  that.
Q J ust tw o ?

30 A  The first and the last.
Q Those are the on ly  tw o occasion s that you are 

p ositive  about, bu t you  have testified  that you  had 
p erson a lly  m ade the bargain on  F ebru ary  lO io i the 
sh ipm ent here o f  M arch  11 or 13 ?

A  In so far as sending in the order.
Q A n d  you  testified ihat you recollected  dis-

tin ctly  and d efin ite ly  a con versation  then with 
Crane and you rse lf m ak in g  the bargain , d id  you

n o t ?  ^
4U A I rem em ber d is tin ctly  h av in g  a conversation
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with Mr. Crane relative to good s  ordered  through  
us from the E llio tt  C om pan y.

Q B at you  are n ot ab le  to  say now  w hether it 
was the F ebruary order or the M ay order, are y ou  ?

A I don ’ t reco llect the date.
Q Do you  k n ow  w hether Mr. Crane m ade a set-

tlement by note, as p rop osed  ?
A I know  that he issued notes, bu t w hether 

they were paid  o r  not, I  d on ’ t know .
Q The notes were notes issued coverin g  the en- 10 

tire amount o f  his purchase ?
A I am o f  the op in ion  th at th ey  were on  accou n t 

—I don’ t th ink  th ey  covered  any specific am ount.
Q W ell, d id  he n ot g ive  notes coverin g  the tota l 

amount o f his purchases, the M ay  purchase and the 
Decker purchase, as w ell as other purchases ?

A la m  sure that he gave notes.

20

Prank E. Crane, a witness on beha lf o f  the p la in -
tiff, being d u ly  sw orn, testified as fo llow s  :

Examined b y  Mr. D unn :
Q W h at is you r business ?
A Furniture dealer.
Q W ere you  engaged  in Septem ber and A u gu st, 

1892? ' 30
4  Yes, sir.
Q Did you , in  Septem ber or A u gu st o f  that year, 

have occasion to  p rocure the sh ipm ent o f  any  g ood s  
to you from Mr. L yon s, from  the E llio tt  Furn iture 
Company?

^ I did.
Q W ill you  state n ow — can you  tell us about 

when it, was that you  had this understanding, or 
any other understanding or arrangem ent w ith  them , 
about the time or m onth  ? 40
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A  T o  the best o f  m y  k n ow led ge , I  th in k  it was

in  Septem ber. *
Q N ow , w ill y on  ju st te ll ns w hat was said by

y o u  to  them , w hen the arrangem ent was m ade be-

tw een you  ?
The C o u r t ; Just g ive  us the conversation .

Q A s  to the sh ipm ent o f  the g ood s  to  you  ?
A  I  w ent to M r. L y o n s ’ office ; I  th ink , i f  I  re-

m em ber right, Mr. Cairns, the book -k eep er , was 
10 s ittin g  there at the desk , and I  to ld  h im  I  would 

lik e  to  get a lo t  o f  cheap  suits, as I  w anted  to make 
a specia l run on  them , k n ow in g  th ey  were the 
cheapest good s  in  the m a r k e t ; I  d id n ’ t k n ow  where 
else to  go  ; M r. L y on s  refused  to sh ip  in a genera 
w a y - h e  said th ey  w ou ld  on ly  be grabbed  by  Mr. 
C laflin— that was their reputation , and I asked him 
i f  there cou ld  not be som e understanding, or if he 
cou ld n ’ t sh ip  on  con sign m en t w here th ey  w ould be 
protected , fo r  I  d id n ’ t want them  to lose anything 

20 b y  me, and th ey  w ou ld  be h e lp in g  me ou t by  their 
sh ip p in g  to me ; and he said the o n ly  w ay w ou ld  be 
to send them  on con sign m en t, and fo r  us to  pay tor 
them  as we so ld  them , he said ; abou t the first, how-
ever, the understanding was that he w ou ldn ’ t s up 
unless we paid  him  so m uch  dow n  in  the first place 
and in  notes fo r  the balance, and guarantee prompt 
paym ents, and that the g o o d s - i t  was distinctly 
u n derstood  that th e good s  were to  b e lon g  to the 
shippers until such tim e as the b ills  were paid.

30 Q W h a t was done in pursuance o f  that first con-

versation ?
A  I* ordered  a car lot.
Q D id  y ou  receive it ?
A  I d id , a fter w aiting som e tim e.
Q I show  you  this letter, and ask y ou  i f  tha 

was sent from  you r house, and pertain  to  thattrans-

action , O ctober 2 4 ?  •. ,
A  This was written b y  m y m anager, and in rei-

40 erence to  the first order.
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Q Now, a fter that, d o  you  rem em ber how  those 
goods came to P aterson — w hether th ey  cam e d irect 
to you, or how ?

A  I think th ey  were b illed  to  the E llio tt F u rn i-
ture Com pany ?

Q How d id  yon  get them  ?
A B y an order from  L y on s  & C o., I  th ink .

Q And afterw ards d id  you  g ive  a n y  further 
order for good s ?

A Yes, sir, I d id  ; and w here I  ordered  a n y  car 10 
lots I invariably so ld  ou t the lot b e fore  I  w ou ld  
order another car, fo r  it was a large am ou nt to 
order at one time.

Q Do you  reco llect when y o u r  n ext ord er was 
sent in ?

A I think tw o or  three m onths a fter— I d on ’ t 
remember the day .

The C ou rt: D o  y ou  k n ow  o f  F eb ru a ry  10, 1893, 
if there was an order o f  that date, w ou ld  that be 
the next one ?

W itness: Y es, sir, because it  w ou ld  take us at 
least from tw o or three m onths to sell ou t a car.

Q Now w hat was don e  w ith  reference to  the p ro -
curement o f the g ood s  in that car ?

A It was understood  in the first p lace that a ll 
goods shipped at that tim e or th ereafter were to be 
sent on consignm ent.

Q Do you  rem em ber rece iv in g  the secon d  car ?
A Yes, sir. 30

Q And how were th ey  sh ip p ed — that is, to w hom  
were they addressed ?

A That I am n ot clear ; in regard to that I d o n ’ t 
remember. I th in k  th ey  were sh ipped  or m arked 
for the E lliott C om pany.

V Do you  rem em ber h av in g  som e con versation  
with them about their sh ip p in g  them  d irect to  y ou  ?

Question w ithdraw n.

Q A fter that, when d id  you  n ex t receive a n y
T3
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good s  from  them , or g ive  them  a n y  orders for 
g o o d s \

A  I  sh ou ld  th in k  a bou t the sam e len gth  o f  time.

The C o u r t : D o  y ou  rem em ber h ow  m any car 
lo ts  you  g o t  a ltogeth er ?

W itn e s s : O n ly  three.
T he C o u r t : A n d  the n ex t one is M ay  13 \

W itn ess  ;  Y e s , sir.
10 Q A fte r  that d o  you  rem em ber ge tt in g  any other 

g ood s  from  them  that had been sh ip ped  to  D ecker?
A  Y es, sir.
Q H ow  m an y suits d id  y o u  get there, and what 

was the price  ?
A  I  th ink  som eth in g  in  the n e igh borh ood  of 

fifteen  suits ; I  d on ’ t rem em ber the am ount.
Q D o  you  rem em ber how m uch y o u  were to pay 

fo r  the suits ?
A  W e  g o t  a rebate. I  th in k  the L y on s  Com- 

20 p an y  w rote to  me ask in g  m e i f  we cou ld  use them.

M r. O ld s : H ave y ou  the letter ?

W itn ess  : N o  ; a ll those letters are in  the pos-
session o f  C laflin  at th e present tim e. I  had them 
on  the file, and th ey  were there.

M r. Olds : W e  have no such  letter at a l l ; I have 
p rod u ced  a ll letters p erta in in g  to the case.

Q State how  you  cam e to  take th e Decker 
g o o d s  ?

30 A  T h ey  w rote to m e and to ld  m e that Mr. 
D eck er was g o in g  ou t o f  business, or th ey  came 
late ; and it was said that the g o o d s  d id  not arrive 
in time fo r  Mr. D ecker.

Q A n d  the price stipu lated  to  be pa id  b y  you ?
A  I th ink  $100 for  the lo t.
Q N ow  at the tim e that you  were foreclosed  on, 

how  m uch  were y ou  ow in g  to the E llio tt  Com pany ?
A  1 th ink  it was abou t in the n eigh borhood  of 

$500 ; it m ight exceed  that a little , b u t I  d on ’ t re- 
40 m em ber the entire am ount.
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Q B o you  rem em ber having had  a con versation  
with Mr. Cairns sh ortly  be fore  C lailin  foreclosed  on  
you, with reference to  th eir accou n ts  ?

A Yes, sir.
Q B o  you  rem em ber g o in g  over the in v o ice  at 

that time and figu rin g  it  u p  ?
A Yes, sir.
Q W as that ow in g  to them  on  a ccou n t o f  any 

special car, or on a ccou n t o f  the sh ipm ents m ade to 

you ?
A The shipm ents that had been m ade en tire ly .

The Court : B id  y ou  g ive  notes fo r  tw o  sh ip -
ments ?

Witness :  I  co u ld n ’ t te ll y ou  w hether I  d id  g ive  
notes for the last car or not, fo r  the reason that I 
have no m em orandum .

The Court : H ad  you  g iven  notes fo r  the p re -
vious car lots l . 20 

Witness : Y es, sir.
The C ou rt:  B u t y o u ’ re in d ou b t a bou t the th ird  ? 

W itness: Y es , sir.
The C o u rt: B o  you  rem em ber abou t the B eck er 

lot?
Witness : I  d o n ’ t th in k  I  p a id  fo r  that.
The C ou rt: A re  you  able to  tell ns from  w hich  

lot of furniture— w h ich  was the E llio tt furn itu re in 
your store at the tim e o f  the rep lev in  ?

Witness : C erta in ly  ; in the last lot. 30

The C o u rt: T he M a y  sh ipm ent ?

W itness: Y es, sir.
The C ou rt: The B e ck e r  and the M ay sh ipm ent % 

Witness : Y es, sir ; because I g o t  them  about 
I the same time.

The Court : W a s  there a n y th in g  in y o u r  first 
I shipment?

Witness : N o , X th ink  n ot— if there was a n y  at 
I 1̂1 there cou ld  o n ly  be one o f  three suits— it was a 40



ch eap  lin e  o f  good s , and w e a lw ays m ade a run on 
them .

The C o u r t : T o  draw  custom ers ?

W it n e s s : Y e s  sir.
The C ou rt : D o  y o n  th in k  all o f  Septem ber and 

F ebru ary  orders had been so ld  b e fore  the replevin ?

W itn ess  : Y es, sir ; I  th in k  th ey  had all been 
sold  be fore  the rep levin  ?

C ross-exa m in ed , b y  M r. O lds :
Q The foreclosu re  cam e tow ard  the first o f Sep-

tem ber or A u gu st, ’ 93 ?
A  Y es, sir.
Q The first sh ipm ents were fu lly  p a id  fo r  ?
A  I th in k  th ey  were.
Q L o o k  at the notes show n y ou  Jun e 12, ’ 93, 

m ade b y  y ou rse lf to  the E llio tt  F u rn itu re  Company, 
and say w hether that isn ’ t one o f  the notes given on 
a ccou n t o f  his last sh ipm ent, and  w hich  you  paid 

” 0 b e fore  y o u r  troub le  cam e ?
A  I th in k  this was fo r  the secon d  lo t  we had ; 

a fter ou r g iv in g  notes in the first p lace, we tried to 
arrange so that we cou ld  p ay  the notes, or give a 
note, or w ou ld  send on the cash, and i f  w e should 
fa il a n y  tim e in  that, then we w ou ld  resort to send-
in g  them  a n ote to  h old  it o ff a little  longer.

The C ourt : That is a note o f  June, for  how 
m uch %

30 W itn ess  : $182.
The C ourt : On w hat tim e— th irty  or s ix ty  days ?

W itn ess  : T w o m onths.
The C o u r t : That note has been paid  ?

W itn ess  ; Y es, sir.
T he C o u r t : B u t y o u  th in k  it’ s on accou n t o f the 

second  shipm ent, the order o f  F eb ru a ry  1 0?
W itn ess  : I th ink I rem em ber d istin ctly  giving 

notes for the first o f  M arch p rom p tly , and after pay- 
40 in g  those so p rom p tly  the E llio tt C om pany had
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more confidence, and we gave them  every  reason to 
be so, and tried to take care o f  them  as.m uch  as we 
possibly cou ld .

Q And whose han dw ritin g  is the b o d y  o f  th is 
note ?

A George M. R oe.
Q W h o  is he ?
A A  brother-in-law  o f  m ine— a b ook -k eep er  in 

my place at that tim e.
Q W here is he now  ?
A In N ew  Y o rk .
Q W here does he live  ?
A I cou ldn ’ t te ll y o u — he m oved  there recen tly  

from Newark.
Q And where d oes he w ork  ?
A I cou ldn ’ t te ll— he hasn’ t a position  a t a ll 

now.
Q Do you  rem em ber this su fficien tly  so as to  say 

that you settled the entire sh ipm ents b y  notes, and 
this is the last one %

A I don ’ t rem em ber so.
Q I hand you  in vo ice  o f  O ctober 25, ’ 92— see 

whether all the invoices  that y o u  received  were su b -
stantially o f that form — here are tw o m ore, th at you  
may examine them  ?

W itness does as d irected .
The C ou rt;  D o  y ou  reco llect w hether the last 

invoice was substantia lly  r ig h t— the on e that you  
have in hand ?

W itness ; I  th ink  th ey  w ere ; I  never received  
any different.

Q The last sh ipm en t— d o  you  k n o w  what b e -
came of the orig inal b ill o f  w hich  cop ies  have been 
produced b y  Mr. L y on s  ?

A At m y store.
Q Do you  k n ow  w hat becam e o f  them  ?
A I don’ t ; he p u t them  aside— I th in k  filed  

them away som ew here, b u t I  had changed  b o o k -
keepers two or three d ifferent tim es, and, I  am sorry  

H
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to  say, that the book s  and papers w ere somewhat 
m ism anaged.

Q A ll  the b ills  o f  la d in g  p rod u ced , three in 
num ber, read, “ Order, n o tify  F . E. Crane” — were 
th ey  a ll turned  over to y o u  su bstan tia lly  in the 
sam e m anner b y  the L y on s  C om p an y  V 

A  I  th in k  they were— I th in k  so.

10

Richard Rossiter, a w itness on  b eh a lf o f  the 
p la intiff, be in g  d u ly  sw orn, testifies as follow s:

E x a m in ed  b y  M r. D unn  :
Q Sheriff, d id  y ou  serve the w rit o f  replevin  in 

this case on  beh a lf o f  the E llio tt  F u rn itu re  Com-
p an y  ?

A  I  d id .
20 Q B efore  serv in g  the w rit d id  y ou  serve a de-

m and ?
A  I  d id .
Q H ave you  the dem and here that y ou  served in 

th is  case %
A  I  have a cop y .
Q On w hom  was that served ?
A  I served it on M r. D em arest ; I  fou n d  him at 

the store— at M r. Crane’ s store.
Q Is that the dem and ?

30 A  Y es, sir.
Q H ave y o u  the m arks— d id  y o u  find all the 

good s  in the dem and ?
A  N o , a ll the g ood s  were n ot fou n d .
jQ The good s  were not g iven  up w hen the de-

m and w as served ?
A  N o , I  served the writ, and to o k  form al pos-

session.
Q A n d  then a b on d  was g iven  b ack  b y  the de-

fendants ?
40 A  Y es. sir.
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Q Arid they retained the good s  ?
A  Yes, sir.
Q Can you  tell us w hat was d on e— w ho id en ti-

fied these goods fo r  the E llio tt  C om p an y  ?
A  Mr. Lyons, he was at the store, and he and 

Mr. Demarest w ent through  the g ood s  ; Mr. D em a- 
rest represented Mr. Clailin , and  M r. L y o n s  the 
Elliott Com pany ; I  endeavored  to  ch eck  o ff b y  the 
demand list, and we fou n d  som e brok en  suits, and 
some difficulty in k eep in g  track  o f  them , but Mr. 
Demarest and Mr. L y on s  agreed together to  go  
through the store and take a list o f  the g o o d s  in  the 
book which Mr. D em arest had, and th ey  agreed 
afterwards before me, the g ood s  th ey  fou n d , and 
the list was given  to  Mr. L y on s, from  the m em o-
randum made b y  Mr. Dem arest, and  inspected  b y  
Mr. Lyons.

Q And do you  reco llect a n y th in g  be in g  said to 
have that done fo r  con venien ce, and that they 
treated the good s  in  the suits as a ll be in g  fou n d  ?

A They agreed there together, w hat Mr. L y on s  
identified to the satisfaction  o f  Mr. D em arest from  
his memoranda w ou ld  be agreed upon  b y  both  
parties, and generally  m y  list is ch eck ed  off, yet it 
is not actually correct on a ccou n t o f  the broken  
suits.

Q That is the list that you  have there ?
A Yes, sir.
Q W hat do the m arks there in d ica te— th ey  are 

straight marks up and dow n  ?
A It indicates what we fou n d .
Q Each one o f those ind icate a num ber o f  a 

[suit?

A Yes, but in the broken  suits I  d o n ’ t k n ow  
how many pieces were fou n d , I d id n ’ t con tin u e  ray  
checks longer.

fross-exa m in ed , b y  Mr. O ld s :
Q Did Lyons and D em arest both  m ake lists o f  

the goods found as you  went th rou gh  the p lace  ?
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A  N o , sir ; I d id n ’ t go  th rou gh  the w hole store ; 
I  o n ly  w ent on the first floor and  th e second, and 
w aited  until th ey  ransacked  the store and found 
w hat g o o d s  th ey  d id .

Q D id  th ey  m ake their ow n lists ?
A  Mr. D em arest m ade a list o f  the goods that 

he had adm itted  to  Mr. L yon s, or that Mr. Lyons 
cla im ed  was his, and M r. D em arest adm itted , from 
the m arks, were h is ; and th ey  both  agreed there in

30 m y presence, and  M r. D em arest to o k  a list in a 
sm all b ook , and he ca lled  o ff to  M r. Lyons the 
d ifferen t goods, and th ey  loca ted  the broken suits.

Q A n d  th ey  agreed in y o u r  presence that day?
A  Y es, sir.
Q So that this was the o n ly  transaction  at the 

tim e o f  the ex ecu tion  o f  the w rit ?
A  Y es, sir.
Q A n d  it resulted  u ltim a te ly  in  D em arest dic-

ta tin g  from  the sm all b o o k  ?
20 A  M y  rem em brance is th at Mr. D em arest had a 

sm all b o o k  and had the articles o f  furn iture entered 
in that b o o k , o r  on  a paper in the b o o k . He took 
a b o o k  and ca lled  o ff to  Mr. L yon s, in m y  presence, 
the d ifferen t articles put dow n .

Q A n d  d id n ’ t he w rite on  the b ack  o f  the de-
m and w h ich  y o u  then handed him , o n ly  using a 
b o o k  s im p ly  fo r  a rest ?

A  W e ll ,  p oss ib ly  ; I  had an idea  that he had 
used the b ook .

30 Q L id  you  get a true list y ou rse lf o f  what they 
agreed  you  had fou n d  that d a y  under the writ?

A  N o , sir.
Q Then w hen you  returned that you  had taken 

the g o o d s  fou n d  in the writ, that wasn’ t technic-
a lly  or  strictly  true ?

A T he u n derstan d in g  was betw een them that 
th ey  had agreed  on the list o f  goods.

Q W h e n  y ou  m ade a return o f  a ll the goods 
n am M  in the writ, that te ch n ica lly  wasn’ t true?

40 A  N o , sir.
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Q Do you  rem em ber w hat tim e o f  d ay  the r e -
plevin took  p lace— w hether in  the a ftern oon  or  fo re -
noon?

A It was in the evening.
Q W ere there several w rits execu ted  at the sam e 

time ?
A Yes, sir.
Q You went there and handed  M r. D em arest a 

demand ?
A Yes, sir.
Q And on his refusal to  surrender the g o o d s  you  

then executed the w rit ?
A Yes, sir.
Q You had the w rit w ith  y ou  as w ell as the d e -

mand when you  w ent to  the store ?
A Yes, sir.

Demand offered  in evidence.

Plaintiff rests.

Prank E. Crane, re ca lled .

Examined by  M r. O lds :
Q You are acqua in ted  w ith  M r. D em arest, the 

employee o f the Claflin C om p an y  ?
A Yes, sir.
Q And is he the gentlem an  w ho cam e to  see y o u  

several times w ith reference to the a ccou n t o f  C la f-
lin & Co., and prior to  foreclosu re  ?

A He came to  see m e to g o  over and take a c -
count of stock.

Q He came to see y ou  ?
A Yes, sir, to take a ccou n t o f  stock .
Q When he cam e to  see y o u  be fore  the struggle, 

^  you not say to  him in  you r store that y o u  had 
no consigned good s  ?

^ No, sir ; I  am p ositive  I never said any such 
thing.

10
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Q E x ce p t  som e b am b oo  furn itu re  g ood s  ?
A  N o , sir ; I  cou ld n ’ t say it  and te ll the truth,

Cross examination declined.
Defendant’ s counsel moves for a nonsuit on 

the ground—
First, That there was no dem and prior to the 

institu tion  o f  the s u i t ;
S econd , T h at the in corp ora tion  o f  this plain-

tiff com p a n y  has not been show n ;
10 T h ird ly , That the con tract here is 'on e  o f  sale

and n ot con sign m en t.
M otion  denied .

Te s t i m o n y  f o r  t h e  D e f e n d a n t s . 

Orlando Demarest, bein g  d u ly  sw orn, testifies as 
f o l l o w s :
Q A re  you  in the e m p lo y  o f  the C laflin Com-

p an y  o f  N ew  Y o r k  C ity  ?
20 A  I  am.

Q C onnected  with the law  departm ent ?
A  Y es, sir.
Q O ne o f  their soca lled  ou tside  m en ?
A  Y e s , sir.
Q W h o  m anaged  p ra ctica lly  the con cern  o f their 

custom ers, w hen n eed in g  personal m anagem ent out-
side o f  their N ew  Y o r k  offices ?

A  Y es, sir.
Q Y o u  are one o f  the defen dan ts in  th is suit ?

30 A  Y es , sir.
Q A re  you  the d e fen d an t that C laflin  & Com-

p an y  p laced  in charge o f  the Crane g o o d s  on fore-
closure o f  their ch attel m ortgage ?

A  Y es, sir.
Q A n d  y o u  heard Sheriff E oss iter ’ s testimony 

as to w hat took  p lace  at the tim e o f  rep lev in  ?
A  I  d id .
Q L o o k  at the paper show n you , and state 

w hether y o u  m ade a m em orandum  at the time of 
40 the rep levin , and i f  so, w hether that is it  ?
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A  A t the tim e o f  the rep levin  I  m ade a m em o-
randum right on the b a ck  o f  a c o p y  o f  the w rit ; 
here’ s my m em orandum  on the back  that I m ade.

Q W as Mr. L y on s  present?
A He was b y  m y  side w hen I  m ade this.
Q Y ou  and he went to the store try in g  to id en -

tify these goods as far as cou ld  be ?
A Yes, sir.
Q And did  you  afterw ards g ive  him  a c o p y  o f  

that statement or list, o r  w hat was d on e  ? 10
A My im pression is that he had a c o p y  h im self, 

and instead o f tak in g  an exa ct co p y  lik e  this, I  
think he reduced it  to suits.

Q Compare the list w h ich  he has p rod u ced — 
read the list w hich  you  have m ade, and see w hether 
on reduction to suits it w ill am ount to  the sam e 
thing ?

A These are single, and those arranged in suits, 
one No. 25 bed, and N o. 3 bed.

The Coiivt : D id  you  find any N o. 25 dresser or ^  
washstand ?

Witness ; D id  I  find a 25 dresser and wash- 
stand ?

The C ou rt:  Yes.
W itness: B u t I fou n d  here seven 25, and  th ey ’ re 

mixed up.

The Court:  D o  I  understand those m ay be com -
plete suits when a ltogeth er ?

W itness: Y es, sir.
The C o u rt: H ow  m any 25 dressers d id  y ou  find 

altogether ?
W itn ess: 
The Court 
W itness: 
The Court 
W itn ess: 
The Court 

find?

There appears to be fourteen  here.
O n ly  tw enty -five 14 dressers ?

Yes, sir.
H ow  m any 25 beds d id  y ou  find ? 

There appears to be eighteen 25 beds. 
H o w  m any 25 w ashstands d id  you

30

Witness : F ifteen . 40
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T h e  C o u r t :  H ow  m any N o. 27 beds d id  you 
find in y o u r  list ?

W itn ess  v F ive .
T h e C o u r t : H ow  m any 27 dressers ?
W it n e s s :  N ine.
T h e  C o u r t : A n d  h ow  m any 27 w ashstands ? 
W itn ess  :  Ten.
T h e  C o u r t :  N ow , how  m any N o . 16 beds did 

you  find ?
10 W it n e s s : One.

T h e C o u r t : H ow  m any N o. 2 beds d id  you 
find ?

W itn e s s : F ive .
T h e C o u r t :  H ow  m any N o . 3 beds d id  you 

find ?
W itn e s s : N ine.
T h e C o u r t :  H ow  m any N o. 3 dressers ?
W itn ess  : F ou r.
T h e C o u r t :  H ow  m any N o . 3 w ashstands ?

^  W it n e s s : One.
T h e C o u r t : L o o k  again  ?
W it n e s s : O n ly  one.
T h e C o u r t : W e ll ,  there is a d e fic ien cy  th ere ; 

this is a ll that y ou  fou n d  ?
W itn ess  : Th is is as I  had it  at the tim e.
T h e C o u r t :  H ow  m any N o. 22 beds d id  you 

fin d ?
W it n e s s : Tw o.

3Q T h e C o u r t : H ow  m any N o. 22 dressers ? 
W itn e s s : There sh ou ld  be three.
T h e C o u r t : H ow  m any N o . 21 dressers ? 
W itn e s s : I  o n ly  find one.
T h e C o u r t : H ow  m any N o. 21 w ashstands ? 
W itn e s s : One.
Tice C o u r t : H ow  m any N o . 26 beds d id  you 

find ?
W it n e s s : Tw o.
T h e C o u r t : A n d  dressers ?

40 W itn e s s :  I  d id n ’ t find any.
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The C o u rt : N ow  w ashstands— how  m any N o. 
26 washstands ?

W itn ess: N one.
The C ou rt: H ow  about N o . 18 beds ?
W itn ess: Tw o.

The C o u rt:  H ow  abou t N o. 1 beds ?
W itn ess: Four.

The C o u rt: H ave y o u  a n y th in g  else on  you r 
list than you have a lread y  g iven  us ?

W itn ess: N o , sir.

Q Mr. Demarest, on  ta k in g  possession  o f  Mr. 
Crane’ s store, d id  you  ca re fu lly  g o  through  a ll o f  
his papers, correspondence, vouchers, book s, & c., 
and gather up all that y ou  cou ld  perta in in g  to the 
several replevined suits— am on g others every th in g  
that pertains to the E llio tt  F u rn itu re  C om p an y  ?

A Yes, sir ; w hen the w rits cam e in I w ent 
through the different correspondence.

Q And what d id  y ou  d o  w ith the papers y ou  
found ?

A I put them all together in that en velope, and 
classified them, and turned them  over to C laflin ’ s 
attorney.

Q Did you  find a n y  in v o ice  fo r  the last sh ip -
ment of-goods, or d o  y ou  re co lle c t?

A I can tell b y  lo o k in g  at the envelope.

Q Look at the papers show n you , and say 
whether that is everyth ing  y ou  fou n d  ?

A W ell, these are the papers that I turned over 
to you.

[ The C o u rt: D o  you  reco llect that that is e very -
thing that you fou n d  re la tin g  to this su it ?

Witness : A s to the exa ct num ber o f  papers.

The C ou rt: I f  it ’ s everyth ing  that y o u  fou n d .

Witness: N o, I  w ou ld n ’ t say that, because I 
on t see any man that can rem em ber su fficien tly  

of that.
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D efen d a n t offers in  ev iden ce  the original 
chattel m ortgage b y  F . E . Crane to  the Clafiin 
C om pan y, dated  A u g . 5, 1892, and recorded in 
B o o k  Q  o f  C hattel M ortgages o f  Passa ic county, 
at page 178. A ls o  b ill o f  sale o f  Crane to the 
C lafiin  C om pan y , dated  A u g . 29, 1898.

Q I  h and  y o u  statem ent o f  the C lafiin Company 
to  F ran k  E . Crane. L o o k  at that and  see whether 
y o u  can recogn ize the am ount o f  in voice  from 

10 Crane to the com p a n y  at the tim e o f  foreclosure.

O b jected  to.

Q H ave y ou  ever seen these statem ents P 

O b jected  to.

Q W a s  there a large d ebt due at the time of 
foreclosu re  ?

A  Y es, sir.
Q A b o u t  how  m uch was it— a sm all debt or a 

large d ebt ?
20 A  A  large debt.

Q H as the d eb t ever been liq u id a ted  in any way 
b y  foreclosu red  or  otherw ise ?

A  N o, sir.
Q D o  y o u  rem em ber g o in g  to Mr. Crane’ s store 

ju st before  foreclosu re , in  reference to  this account?
A  Yes, sir.
Q A n d  h av in g  a conversation  w ith  him  in refer-

ence w hether a n y  g o o d s  were con sign ed  %
A  Y es, sir.

30 Q W h a t  d id  M r. Crane say in  reference to that?
A  W e ll , it is cu stom ary  to ask  a number of 

questions abou t his estate and general matters, and 
am on g  them  I asked  i f  he had an y th in g  consigned 
— con sign ed  good s , and he said that he had for one 
sm all am ount. I  d on ’ t rem em ber the com pany, but 
it was a dealer o f  bam boo good s , easels and music 
racks, and I said are y o u  sure that is a ll that you 
have in  y o u r  store, arid he said that he ought to 
k n ow  what he had in his store ; I  asked him  several 

40 questions o f  that k in d .
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Cross-examined, b y  M r. D u n n  r  
Q W hen was th is con versation — how  lo n g  b e -

fore the foreclosure ?
A About a week.
Q And the foreclosu re  to o k  p lace  w hat date 

when you took  possession  ?
A I can’ t g ive  y ou  the date.
The C ou rt: T he latter part o f  A u g u st ?

Q About A u gu st 27 ? 10
A About that time.
Q And the sale to o k  p lace Sept. 14 ?
Mr. O ld s: I  adm it that the sale took  p lace

Sept. 14. , ^  - t
Q In reference to  this m atter a bou t w h ich 'th ere  

seems to be a variance betw een you r statem ent and 
our demand, w hat does that one 25 m e a n -a  suit 

complete ?
A No, sir ; a bedstead.
Q And so w ith 27 ? ‘¿0
A Yes, sir.
Q Do you  reco llect that there w ere several suits 

complete there ?
A Yes, sir ; but w e d id n ’ t take them  as suits 

had them dow n separately.
Q Down on th e low er floor, d id  y o u  take them

as suits there ? *'
A No, s i r ; Mr. L y on s, w hen he w ou ld  find a 

certain article, he w o u ld  say, “  H ere’ s a bed , g o  to
the next th ing.”  ^

Q But there’ s n oth in g  on  y o u r  m em oranda to 
indicate whether it  is a b ed  or su it ?

A W hen the th in g  was fresh  in  m y  m ind  I  m ade 
this other m em orandum  red u cin g  it to suits, on the 
floor before th ey  w ere tou ch ed  or rem oved .

The C o u r t : W h e n  was that ?
Witness : R ig h t a fter it  to o k  p lace .

The C ou rt: W h a t  d o  y o u  m ean ?

Witness: Several days after. 40
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The Court : B u t this orig in al m em orandum , in 
a num ber o f  cases, does not in d ica te  what it is 
w h eth er a suit, or bed , or w ashstand, or dresser—in 
a num ber o f  cases is that r igh t \

Witness : N o ; as far as it is there it isn ’ t marked ; 
but th e y  w ere beds.

The Court: These d ow n  here— are th ey  m arked ?

Witness : I m arked  them  as beds, because there 
were so m an y o f  them  I  have m arked I  fou n d  there 

10 a 21 dresser, and the n ex t a dresser.
The Court: W h e n  d id  you  cross th ose lines o f f -  

now, here, w hen y o u  were ca llin g  them  o ff—
Witness : I  su ppose  when I  ca lled  them  off to 

Mr. L y o n s  I  crossed  them  out.
Q D o  y o u  recogn ize  that paper as bein g  the 

pap er upon  w h ich  M r. L y on s  m ade cop ies  o f  the 
list w h ich  y o u  ca lled  o ff ?

A N o, s ir ;  m y  reco llection  is that M r. Lyons 
20 to o k  it  dow n  in that little  m em orandum  b ook —I 

never saw them .
Q T h ey  cam e from  the E llio tt F u rn itu re  Com-

p an y ?
A  I  d on ’ t k n ow  ; th ey  m ay  have com e from  the 

printer ; I  can ’ t te s tify  as to  that.

Re-direct, b y  M r. O lds :
Q W h e re  was M r. Crane’ s b o o k  ?
A  In  the office o f  the Claflin C om pany.
Q In N ew  Y o rk  %

BO v. vA  Y es, sir.
Q D o  y o u  k n ow  w hether this last sh ipm ent was 

settled  b y  notes or not ?
A  The record  is that th ey  were settled  b y  notes.

O bjected  to.
Mr. Dunn  : I  ask  that the answer be  stricken 

out.
The Court: Y o u  d on ’ t k n ow  anything about it 

o f  you r personal k n ow led ge  ?
40 Witness : N o, sir ; I w asn’ t present.
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Re cross, by  Mr. D unn  :
Q As to the am ount o f  m on ey  that he was ow in g  

to Claflin & C o— y ou  d on ’ t k n ow  a n yth in g  a b ou t it  ?
A Only from  their b o o k s ; th at is the o n ly  

method that I  have fo r  ob ta in in g  in form ation .

Court ad jou rn ed  fo r  recess.

10

1.30 P . M ., exam ination  resum ed.

Mr. De m a r e s t , recalled.

Examined b y  Mr. O lds :
Q After the in form al talk , d u r in g  recess, w hen 

Mr. Lyons and you  com pared  y o u r  resp ective  lists 
together, what d o  you  say  n ow  as to those num bers 
in which Mr. L y on s  has m arked com plete  su it ? go

A A fter his H on or called  m y attention  to  the 
differences that had been m arked, I  have tried to 
remember, and com e to the con c lu s ion  that w here 
there are no m arks m ust have been suits.

The Court: So-that Mr. L y o n s  is righ t ?

W itn ess: This in d iv id u a lly , and the term
“ lots”  above that, ind icatin g , is com plete , and 
there is no d ou b t a bou t i t ; I  am positive.

The Court: The m em oranda o f  the g ood s  fou n d  
there are correct ? • 30

W itn ess: Y es, sir.

It is further stipu lated , betw een cou n sel for  the 
respective parties, that all o f  the g o o d s  m entioned 
on the statement presented b y  Mr. L y o n s  w ere fo u n d  
at the time the Sheriff e x ecu ted  his writ, w ith the 
exception o f  tw o N o. 18 beds, one N o. 16 bed, fou r  
No. 1 beds, five N o . 2 beds, tw o N o. 26 beds.

Also, that there was due p la in tiff, and these g o o d s  
were worth the sum o f  $133, and those good s , worth ^

17



$433, were a ll in c lu d ed  in  the sh ipm en t, and the 
D eck er  sh ipm ent, and  that the am ou n t o f  $100 is 
app ortion ed  to the D eck er  sh ipm ent, w h ich  is agreed 
u p o n  as seven N o . 25 suits and three N o. 21 suits.

D efen dan ts rest.

M r. O ld s : I f  y o u r  H on or p lease, under the stip-
u lations m ade betw een  the cou n sel, there are no 
questions to be addressed  to the ju ry , under my 
con cep tion  o f  the case. I  w ish to  present to your 
H on or m y requests to  charge.

The C o u r t P ass them  up.
M r. O ld s : I  w ill pu t them  in p r o f o r m a  shape; 

th ey ’ re fragm en tary  here.



EXHIBIT.

C H A T T E L  M O R T G A G E  A N D  A G R E E M E N T .

Made at Paterson, N . J ., A u g u st 5th, 1892, b y  
and between F rank  E. Crane, o f  Paterson , N . J ., 
of the one part, and The H  B . C lafiin  C om pany, a 
corporation organized under the law s o f  N ew  J e r -
sey and doing business in N ew  Y o rk  C ity , o f  the 
other part.

Whereas, Said Crane, a retail furn itu re  dealer at 
No. 211 Main avenue, Passa ic, P assa ic cou n ty , N . 
J., and at Nos. 79 and 81 B roadw ay , Paterson , P a s -
saic county, N . J ., is in d ebted  to said  T he H . B. 
Claiiin Com pany, w holesa le  d ry  good s  dealers, fo r  
merchandise heretofore delivered  in the sum o f  tw o 
thousand and seventy dollars  and e igh ty -tw o  cents 
($2,070.82);

And whereas, Said Crane is la rge ly  indebted  to 
others also and has requested said  com p a n y  fo r  an 
extension on their cla im  and fo r  advances o f  cash 
and merchandise, to enable him  to  con tin u e in b u s i-
ness, and as inducem ent thereto, (1) has m ade a state-
ment o f his financial con d ition  to  said  com pan y , the 
truthfulness o f  w h ich  he h ereby warrants ; (2) has 
made an assignm ent to said com p a n y  o f  a ll his b o o k  
accounts, am ounting in face  va lue to  $ ,9 0
percent, o f which at least are w arranted  g o o d  and 
collectible ; and (3) is w illin g  to m ortgage b oth  h is 
said stores and all his p rop erty  n ow  or hereafter 
therein.

Now, therefore, in con sideration  o f  the prem ises 
and the mutual covenants herein, said parties have 
agreed and do agree as fo llo w s  :

10
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F i r s t .
The H . B . Claflin C om p an y  grant M r. Crane an 

ex ten sion  o f  three m onths on  his said indebtedness 
o f  $2,070.82— i .  e., u n til N ovem b er 5th, 1892, the 
sam e to bear interest from  the date hereof.

Se c o n d .
The H  B . C laflin  C om p an y  this d a y  advance Mr. 

Crane th irty -five  hundred  dollars  ($8,500) in  cash to 
enable him  to  p a y  certain  item s o f  indebtedness to 
others, said ($8,500) to bear interest from  the date 
thereof.

Th i r d .
T he H . B . C laflin  C om p an y  agree and b ind  them 

selves to  advance Mr. Crane hereafter cash to the 
am ou nt o f  fo u r  thousand d o lla rs  ($4,000) and mer-
chandise to the am ou nt o f  th irty -five hundred dol-
lars ($3,500)— i. e., they agree hereafter to advance 
Mr. Crane $7,500 a ltogether.

A ll fu tu re  m erchandise advances hereunder to be
20

str ictly  fo r  M r. Crane’ s ow n business, and all to be 
and rem ain the p rop erty  o f  said com p a n y  until ac-
tu a lly  in  M r. Crane’ s stores, u pon  arrival wherein 
the sam e shall at on ce  be su b ject to  the lien o f this 
m ortgage.

A ll  fu ture  cash advances shall be used for the 
benefit o f  M r. Crane’ s furn itu re business and be 
paid  on his ca ll, b u t in  such d irection s and to such 
persons or firm s and fo r  such  specific purposes as 

30 m ay  from  tim e to tim e be agreed upon  b y  Mr. Crane 
and W illia m  B . M. Jordan , E sq ., cred it clerk of 
said The H. B . C laflin  C om pan y. T he prim ary in-
tent o f  the agreed $4,000 cash  advan ce  is to enable 
Mr. Crane to m ake sa tisfa ctory  settlem ents with his 
other creditors. A ll  cash advances to bear interest 
from  the date o f  advance.

F o u r t h .
Said Crane grants, bargains and sells unto said 

The H . B . C laflin C om pan y, its successors and as- 
40 signs forever—
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All the goods, chattels and personal p roperty , d e -
scribed as follow s, to  w i t :

(1.) One 'white horse, “ F ran k  one roan horse, 
“ Billy,”  and one roan mare, “  N e llie  ; five w agons 
(viz., two top business w agons, tw o open  business 
wagons and one top  b u g g y ) ; seven sets o f  harness, 
lot of stable im plem ents, hay, feed  and provisions, 
one hair picker - s a id  p rop erty  b e in g  now  at his fa c -
tory, or stable p roperty , at N o . 93 E iv e r  street, 
Paterson, N. J — together with a ll horses, w agons, JO 
harness and personal p rop erty  now  or hereafter at 
said premises.

(2.) A ll present and fu tu re  leases o f  h is said 
stores—one at N o . 211 M ain avenue in Passaic, 
Passaic county N . J .;  the oth er at N os. 79 and 81 
Broadway, Paterson, Passaic cou n ty , N . J .— and 
the benefits o f  all the term s and covenants thereof.

(3.) The good  will o f  his business at Passa ic and 
Paterson.

. . .  20 
(4.) A ll the stock  o f  furn iture, carpets and b e d -

ding, and all the m achinery and office and store fix -
tures and furniture, and all the gob d s  and chattels 
and personal p rop erty  o f  every  k in d  now  or hereafter 
in, upon or about said store bu ild ings, and  each o f  
them, and the prem ises ad ja cen t thereto, or to  
either.

F i f t h .
Said Crane shall and w ill forever w arrant and d e -

fend said goods and chattels and the p rop erty  here-
hy granted and sold  against all parties w h om so -
ever.

Si x t h .
Said grant and sale and  this m ortgage are upon  

condition, nevertheless, that i f  said Crane shall—

(!•) W ell and tru ly  p ay  unto said  The H . B. 
laflin Com pany, its successors and assigns, a ll his 

indebtedness to them , fu tu re  as w ell as present, to

40
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(a)  The o ld  m erchandise accou n t, $2,070.82
(b) “  cash advance o f  th is date, 3,500.00
(c) “  “  agreed to be hereafter

advanced , 4,000.00
(id ) M erchandise agreed to be here-

a fter sold , 3,5t 0.00

Total, $13,070.82

T ogeth er with interest as agreed.
A n d  also all oth er indebtedness hereafter arising 

10 in  their favor, w hether fo r  cash loans or  for mer-
chandise to  be so ld  and delivered , even i f  in  excess 
o f  the am ounts above agreed upon.

(2 .) Shall keep  the m ortgaged  p rop erty  insured 
against tire fo r  the benefit o f  the h o ld er hereof and 
assign the policies.

(3.) Shall a llow  an in sp ection  o f  the mortgaged* 
p rop erty  at all tim es.

A ll o f  w hich  he, said  Crane, prom ises to  d o —
Then this m ortgage to be void .

20
Se v e n t h .

In case o f  d e fa u lt at a n y  tim e in  m akin g  payment 
o f  said indebtedness, or any  part th ereof ; or in case 
the m ortgaged  p rop erty  shall at any tim e be sold or 
rem oved  from  the said stores, or e ither o f  them, in 
bu lk , or in unusual quantities, or w ith intention, or 
so as in effect to im pair or  jeop ard ize  the security of 
the holder th ereof ; or in case M r. Crane shall allow 
any attachm ent, ju d g m e n t  distress w arran tor other 

;-j0 lien to' be entered u p  o f  record  or  put upon  his prop-
erty, or any part th ereof ; o r  in case his business, 
or his a b ility  to d o  business, shall be stopped  for 
any cause and the secu rity  o f  the h o ld er hereof 
thereby jeopard ized  or im pa ired— then, and in every 
such  case, the entire am ou nt fo r  w hich  this mort-
gage is or m ay be a lien, i f  n ot a lready due, shall 
at on ce be and becom e d u e  and payable , and the 
h o ld er hereof m ay enter said or any stores, build-
ings, stables or prem ises w hatsoever w here the said 

4q  m ortgaged  good s  or  any part th ereo f are o r  may be
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placed and im pound  the sam e, or take and  carry  
them away and sell the sam e in b u lk  or otherw ise, 
retaining out o f  the proceeds in the first p lace  a ll 
costs and charges o f  the sale, in c lu d in g  w atchm en ’ s 
fees and one hundred dollars ($ 100) as an a ttorn ey ’ s 
fee; and in the second  p lace a ll the indebtedness 
of Mr. Crane for w hich  this m ortgage is o r  m ay be 
security, can cellin g  the several portion s th ereo f in 
any order they m ay see fit, and rendering the ov e r -
plus, if any, to Mr. Crahe, his legal representatives 
or assigns. I f  the proceeds o f  sale are insu fficient 
to pay all claim s o f  The H . B . C laflin C om p an y , its 
successors or assigns, Mr. Crane shall pay  the d e -
ficiency.

E i g h t h .
It is, of course, understood  that Mr. Crane m ay 

carry on his business as usual h eretofore, n o tw ith -
standing the m aking o f  th is m ortgage.
J In witness w hereof, said parties have h ereu n to  set 
their hands and seal in trip licate  the d a y  and year 
first above written.

F . E. C R A N E , [s e a l .]
D . N . F O R C E , [s e a l .]

Treasurer o f the H  B. C. Co. 
Subscribing witnesses :

Fr a n k l in  M. Ol d s ,
Sa mu e l  H. W a l k e r .

Sta te  of  N e w  Je r s e y , \
Co u n t y  o f  P a s s a i c , j s s :

Be it rem em bered, That on th is  fifth  d a y  o f  
August, A .D . 1892, before me, a M aster in C h an -
cery of New Jersey , p erson a lly  appeared  F ran k  E. 
Crane, who I am satisfied is the gran tor or m o rtg a -
gor in the foregoin g  m ortgage nam ed, and I having 

rst made know n to  him  the contents thereof, 
e ^  acknow ledge that he signed, sealed  and de- 
ivered the same as his vo lu n tary  act and deed.

F R A N K L I N  M. O L D S , 
Master in Chancery o f New Jersey.
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St a t e  o f  N e w  Y o r k , ) sg  .
Co u n t y  a n d  C i t y  o f  N e w  Y o r k , f

B e it rem em bered, That o n  this fifth  day of 
A u gu st, A .D . 1892, be fore  m e, a M aster in Chan-
cery , appeared Sam uel H . W a lk e r , w ho, being by 
m e d u ly  sw orn, doth  depose  and m ake p roo f to my 
satisfa ction , that he w ell k n ow s the corporate seal 
o f  The H. B. Clafiin C om pany, one o f  the parties 
nam ed in the fo je g o in g  m o r tg a g e ; that the seal 

10 thereto  a ffixed  is the p rop er corporate  seal o f the 
said com p a n y  ; that the sam e was so a ffixed  there-
to , and the Said m ortgage s igned  and delivered by 
D ex ter  N . F orce , w ho was, at the date and execu-
tion thereof, treasurer o f  said com p a n y , in the pres-
ence o f  the said deponent, as the vo lu n tary  act and 
deed  o f  the said com pan y , and that the said de-
p on en t thereupon signed the sam e as subscribing 
witness.

S A M U E L  H . W A L K E R .

20 Sw orn to and su bscribed  before  me, a ]
M aster in C hy. o f  N . J ., at N ew  !
Y o rk , N . Y . ,  A u gu st 5 ,1892  ; all o f  f  
which I certify. J

F r a n k l i n  M . O l d s ,
Master in Chancery o f New Jersey.

St a t e  o f  N e w  Y o r k , ) .
Co u n t y  o f  N e w  Y o r k . \

D ex ter  N . F orce , bein g  d u ly  sw orn, upon  his oath 
30 says as fo llow s  :

I am the treasurer o f  The H. B. Claflin Company, 
the m ortgagee in the fo reg o in g  m ortgage named, and 
the ow ner and h old er thereof. The true considera-
tion  o f  said m ortgage is as fo llow s  : O n the date of 
the same, to wit, on  this date, A u gu st 5th, 1892, 
F ran k  E. Crane, o f  Paterson , N . J ., the mortgagor 
in  said m ortgage nam ed, ow es said The H . B. Claflin 
C om pany, for  m erchandise h eretofore so ld  and de-
livered by said com p a n y  to said Crane at h is request 

40 the sum o f  tw o thousand and seven ty  dollars and



eighty-two cents ($2,070.82.) H e a lso  ow es said 
company, fo r  cash this day  loan ed  and advan ced  to 
him b y ' said com pa n y  at his request, the sum o f  
thirty-five hundred dollars  ($8 ,500 ); and said co m -
pany has agreed, as in said m ortgage set forth , here-
after to advance to Mr. Crane the further sum o f  
$4,000 in cash, and also m erchandise to be used in 
his business to the am ou nt o f  $8,500 ; and said m ort-
gage has been given  as secu rity  fo r  the paym en t o f
said indebtedness, to  w i t : K>
(1) The old  m erchandise a ccou n t a fore -

said, $2,070.82
(2) The cash advance o f  this date, 3,500.00
(4) “  advance o f  cash as agreed upon , 4,000.00
(4) “  '* “  m erchandise as

agreed upon, . . 3,500.00

Total, $13,070.82
And deponent further says that the am ount due 

and to grew due upon  said m ortgage, as near as he 
can state, is the sum o f  $13,070.82, w ith interest on  20 
$5,570.82 thereof from  this date, and interest on fu -
ture cash advances from  the dates o f  the same, re-
spectively.

D . N . F O R C E .
Sworn toand subscribed at N ew  Y o rk  )

City, N. Y ., A u gu st 5, 1892, b e fore  1  
me, a Master in  C hancery o f  N. J. j

F r a n k l i n  M. O l d s ,
M a ster  in  C h a n cery  o f  N ew  J ersey .

[E n dorsed .] 30
F rank  E. Crane 

to
The H . B . Claflin Co.

Chattel M ortgage, dated  A u gu st 5, 1892.
Received in the c lerk ’ s office o f  the C ou nty  o f  

Passaic on the 5th d a y  o f  A u g u st A .D .,  1892, at 
4.05 o clock  in the a ftern oon , and recorded  in B o o k
Q of Chattel M ortgages fo r  said cou n ty , on pages 
178, &c. '

A . D. W i n f i e l d , C lerk . 40
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Passaic County Circuit Court.

T H E  E L L IO T T  F U R N IT U R E  j
C O M P A N Y , /

v. ; I n  Replevin.

l °  T H E  H . B . C L A F L IN  C O M P A N Y  l  
a n d  O R L A N D O  D E M A R E S T . J
M i c h a e l  D u n n , A ttorn ey  for  P laintiff.

F r a n k l i n  M. O l d s , A ttorn ey  fo r  Defendants.

B I L L  O F  E X C E P T I O N S .

B e it  rem em bered, that on the second  day of 
O ctober, 1894, at a C ircu it C ourt b o ld en  at Paterson, 

20 in  and for the cou n ty  o f  Passaic, b e fore  his Honor, 
Jo n a t h a n  D i x o n , E sq ., one o f  the Justices ot the 
Suprem e C ourt o f  J u d ica tu re  o f  the State o f  New 
Jersey and J u d ge  o f  said C ircu it Court, the issue 
jo in ed  in the above stated cause betw een  said par-
ties cam e on  to be tried  b y  a ju ry  fo r  that purpose 
d u ly  em paneled  ; the testim on y in the cause having 
been con clu d ed  and both  parties h av in g  rested the 
cause, and said J u d ge  b e in g  abou t to charge the 
ju ry , the counsel fo r  the defendants requested his 

30 H onor, the Judge, to  charge and instru ct the jury 
as fo llow s, viz :

F ir s t .  The w hole  question  is one fo r  the C ou rt- 
one o f  law — as to the con struction  o f  the contract, 
and ju ry  m ust take instructions from  the Court.

Second. T he prelim inary transactions, conversa-
tions and correspon den ce  can n ot be considered as 
varying, a ltering or  con trad ictin g  the contract as 

40 su bsequ en tly  m ade in the invoice .
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Third. The contract is em bod ied  in the in vo ice  
of May 18, 1898, w h ich  was lik e  those o f  O ctober 
25, 1892, and M arch 13, 1893.

Fourth. The sen din g  o f  these in vo ices  and trans-
fer of bill of lad in g  con c lu s iv e ly  ind icate  intention  
of parties, and passed title  w hen fo llow ed  b y  p o s -
session in Crane.

Fifth . In particular, the $100 D eck er g o o d s  were 
absolutely sold to Crane, no reservation  or  term s 
of sale being m ade at the tim e and the g o o d s  trans-
ferred on an un con d ition al order. F o r  this, anyw ay , 
plaintiff cannot recover.

Sixth. N o  dem and p rior  to  suit, and therefore 
verdict must be for  defendant.

Seventh. N o  p ro o f o f  in corp ora tion  o f  p la in tiff 
company, and therefore m ust be verd ict fo r  d e -
fendant.

Eighth. Sale was a con d ition a l one and th ere -
fore void, as being an evasion  o f  N ew  Jersey  stat-
ute, as to such sales as against p u b lic  p o licy .

His Honor, the Ju d ge , d eclin ed  to  so charge the 
jury in said cause as above requested, e x ce p t  as 
charged in the ch arge  hereunto annexed . W h e re -
upon counsel fo r  the defendants m ade excep tion s to 
said opinion o f said ju d g e  and prayed  the said ju d g e  
to set his hand and seal to this b ill o f  exception s.

And it is sealed a ccord in g ly .

J o n a t h a n  D i x o n , Judge, [l .s .]

W hereupon said J u d ge  proceeded  and charged  
the jury as fo llow s :

Gentlemen o f  the ju ry  :— There is b u to n e  question  
left in this case, and that is the question  to w h ich  
counsel for the p la in tiff has addressed his rem arks 
—the question w hether it was the in tention  o f  the 
Elliott Furniture C om p an y  and Mr. Crane, w hen 
the goods shipped under the order o f  M ay, 1893,
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and the D eck er g ood s  were delivered  to him , that 
that should  be a transfer o f  the title  to Mr. Crane, 
or w hether it was the intention  o f  the parties, not-
w ith stan d in g  the d e livery  o f  those good s  to Mr. 
Crane, that the title should  rem ain in the plaintiff. 
B efore  the d e livery  to Mr. Crane the g o o d s  belonged 
to the p la intiff, and th ey  had a right to deliver .them 
to M r. Crane on such  term s as th ey  chose, and the 
question  is as to the intention  w hich  th ey  and Mr, 

lo  Crane had when those g ood s  were delivered  over to 
him .

I f  you  gather from  the circum stances o f  the case 
that their in tention  was to transfer the title  to the 
prop erty  to Mr. Crane, then you r verd ict in thiscase 
will be fo r  the defendant, fo r  the p la in tiff has no 
righ t to the goods. I f ,  on the oth er hand, the in-
tention  o f  the parties was that the title  should 
rem ain in the F u rn itu re  C om pan y, then you r ver-
d ic t  w ill be fo r  the p la in tiff, fo r  the value o f the 

2o g ood s  the title  o f  w h ich  they so retained, and which 
were rep lev in ed  from  the d e fen dan t in  September, 
1893. N ow , you  see this question  o f  intention is 
one o f fact to be settled  b y  testim on y in the cause, 
and we have several species o f  testim ony. In the 
first place, you  have the evidence o f  the witnesses, 
Mr. L yon s, Mr. Cairns, Mr. Crane, testify in g  that 
at the various conversations betw een M r. Crane and 
Mr. L yon s, or Mr. Cairns, w ith regard to the recep-
tion  o f  the good s  from  the E llio tt  F urniture Com- 

30 pany, it was bargained that the g ood s  sh ou ld  remain 
the property  o f  the E llio tt  F u rn iture C om pany until 
th ey  were fu lly  paid  for— that is the testim ony of 
those three gentlem en. It  does n ot appear that 
when the D eck er g ood s  were turned over, there was 
any ta lk  in regard to  that particu lar parcel o f  goods, 
and the question  b e fore  you  is w hether, notwith-
standing there was no talk , it was still the under-
standing betw een the parties that that parcel of 
g ood s  was turned over to Mr. Crane on  the same 

40 term s as the others or not. I f  you  d o  not believe



77

that that was the understanding, v iz., that the 
Decker goods were turned over to  him  ju st as the 
others were, w hy, as to those D eck er  g ood s  you  w ill 
say that the fu ll title w ent to Mr. Crane, and was 
not reserved, but i f  y ou  th in k  it was u nderstood  
between the parties that Crane received  the D eck er  
goods un er the sam e arrangem ent as had exp ress ly  
related to the other good s, w h y  then, o f  cou rse  
those goods will stand on  ju st the sam e fo o tin g  a a 
the otln rs. N ow , besides the testim ony o f  those 10 
three witnesses you  have the letters, some o f  them 
and perhaps all o f  them , w hich  were sent b y  Mr! 
Lyons from N ew  Y o rk  to his principa l, the F u rn itu re  
Company in N orth  Carolina. T he earliest letter o f  
importance is that o f  Septem ber 16,1892, beginn ing , 

Order sent you  last n igh t fo r  a ccou n t o f  F . E. 
Crane should have been accom pan ied  b y  su b jo in ed  
explanation, b u t b o y  g o t  letter in to  the m a il-b ox  
before we were aware o f  i t ,”  and  in that letter he 
said to the E llio tt F u rn iture C om pan y, a fter speak- 20 
mg about the Claflin m ortgage and Mr. Crane’ s gen-
U V O 1 4-1 J - t____ 1-1 ............... _ _ ®

I ,  - ~  ‘  • f  -------  w v w p L a i M j C  u  1

W y ° u execu te  the order— he w ill p ay  $250 
«ash in advance, the balance to be paid  h alf in 

•miy days and h alf in  s ix ty  days, as a m eans o f  
security to you  and ev iden ce  o f  g o o d  fa ith  on  his 
Part. You can send the good s  to you rselves  b y  
consignment. It is to be u nderstood  that the g ood s  
are not to be paid for as sold , as is u sua lly  the case 30 
under such con d ition s o f  sh ipm ent, but as a safe- 
guar against loss to you  through  possib le  fa ilure

eral position financia lly , “  
the follow ing proposition ,

To this end he subm its 
on  the acceptan ce o f

20 40
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them  to them selves, the E llio tt  F u rn itu re  Com pany, 
and he afterw ards received  them . N ow , then, these 

• gentlem en a ll say that the subsequent bargains were 
on the same foo tin g , and we have here a letter of 
M ay 15, w h ich  was a very short tim e a fter the last 
order w ent in. It  is again  from  M r. L y on s  to the 
F u rn iture C om pany, and this letter s a y s : “ We 
n eglected  to state when Crane’ s order was sent that 
he was in a h urry fo r  the good s . Y o u  need not 

10 fear to sh ip , as the g ood s  w ill be so ld  on  consign-
m ent and y o u r  p rop erty  till sold , as per conditions 
o f  a ll p reviou s sh ipm en ts.”  T he letter b ook  says 
particu larly  : “  Y o u r  p rop erty  till sold  as per condi-
tions o f  a ll p rev iou s sh ipm en ts— we accep t orders 
fr6m him  o n ly  under these con d ition s, so that if. 
the C lailin  C om p an y  shuts d ow n  u pon  him  we will 
be p rotected  and sh ortly  a fter that the goods so 
ordered were sh ipped  again to  the E llio t t  Furniture 
C om pan y at Paterson , and delivered  over to him— 

2o the b ills  o f  lad in g  in reference to  a ll these shipments 
be in g  m ade ou t to  the E llio tt  F u rn itu re  Company.

N ow , that is the ev iden ce  w h ich  th e plaintiff 
offers to p rove  to  you , that it  was th e intention of 
the parties that the p rop erty  in these g o o d s  should 
n ot pass ou t o f  the E llio tt  F u rn itu re  C om pany until 
the g o o d s  were fu lly  pa id  for. I f  you  believe that 
was their intention  w ith  regard to  a ll the goods— 
the D eck er g ood s  in c lu d e d — w h y then you r verdict 
w ill be for the p la in tiff, fo r  the va lue o f  those 

30 good s , $433, w ith interest from  Septem ber, 1893. 
I f  y ou  th ink  the in tention  d id  n ot cover the Decker 
good s , y ou  d ed u ct $100 and g ive  the plaintiff a 
verd ict fo r  $333. I f  y o u  th in k  that intention  did 
n ot ex ist as to any o f the good s , and there was an 
absolu te sale to  Mr. Crane, then render y o u r  verdict 
fo r  the defendant.

W h e re u p o n  counsel for  the d e fen dan ts  made the 
fo llo w in g  excep tion s  to said charge o f  his Honor, 

4u the said Justice , and p ra y in g  that h is H onor, said
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Justice, w ould set his hand and seal to  this b ill o f  
exceptions:

I will ask an excep tion , therefore, to  that p ortion  
of the charge d irectin g  the ju ry  that a  “ question  
of intention is one o f  fa c t  to be determ ined  b y  
them.”

Also, that the question  le ft is on e  o f  intention , 
namely, whether it was the in tention  o f  the parties 
when the shipm ent o f  M ay, 1893, was m ade and 
the Decker goods turned over to  them , to  reserve 
title or not.

I also ask an excep tion , that i f  the ju ry  gather 
from the circum stances o f  the case that it  was the 
intention o f  the p la in tiff not to  pass title, that th ey  
must adjudge for the p la in tiff.

Also, if the ju ry  th in k  it was im p lied  or  u n der-
stood between the parties that the D eck er  g ood s  
stood on the same fo o t in g  as the others, then that 
they should ad ju d ge  it was lik e  the others. 20

And it was sealed a ccord in g ly , su b ject to the 
language o f  the charges as herein before  set forth  at 
length.

J o n a t h a n  D i x o n , Judge, [l . s .j
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N. J. Coart of Errors & Appeals.

T H E  H. B . C L A F L IN  C O M P A N Y  \ 
a n d  O R L A N D O  D E M A R E S T , j

P l t f s .  in  E r r o r s  I n  E rr o r  to 
10 v. / P a ss a ic  Cir-

T H E  E L L IO T T  F U R N IT U R E  C O M A  cuiL
P A N Y , ]

D e fts .  in  E r r o r .  •

A S S I G N M E N T  O F  E R R O R S .

A n d  now  at this d ay  the p la in tiffs  in error assign 
the fo llo w in g  causes o f  error :

F ir s t .  B ecau se said C ircu it C ourt erred in deny-2o
in g  the m otion  for nonsu it on the grou n ds—

(1.) T hat there was no dem and m ade for the 
good s  p rior  to the institu tion  o f  su it ;

(2 .) That the incorporation  o f  the plaintiff, The 
E llio tt F u rn itu re  C om pany, had n ot been shown ;

(3 .) T h at the con tract was one o f  absolute sale 
and not o f  consignm ent.

Second. B ecau se the J u d g e  o f  said C ircn it Court 
erred in re fu sin g  to charge the ju ry  as requested— 

30 ( 1.) That the w hole  question  is one fo r  the Court
— one o f law — as to  the con struction  o f  the con-
tract, and ju r y  m ust take instru ction s from  the 
C ourt ;

(2 ) That the prelim in ary  transactions, conver-
sations and correspon den ce  can n ot be considered as 
va ry in g , a ltering or con tra d ictin g  the contract as 
su bsequ en tly  m ade in in v o ice ;

(3 .) That the con tract is em bod ied  in the in-
voices o f  M ay 18, 1893, w hich  are lik e  those o f 0c* 

40 tober 25, 1892, and M arch 13, 1893 ;
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(41 That the sending o l  these in vo ices  and trans- 
fe of bill o f  lad in g  con c lu s iv e ly  ind icate m ten tm n  
oT parties and passed title  w hen  fo llo w e d  b y  pos-

session in Crane, the v e n d e e ;
f s t  That in  p articu lar the $100 D eck er  g o o d s  

were absolutely so ld  to  Crane, n o  reservation  or  
terms of sale b e in g  m ade a t th e  tim e and  the good s  
being transferred on  an u n con d ition a l order, fo
which reason pla in tiff can n ot w o o v e r  >

(6.) N o  dem and m ade p r io r  to  su it and there
fore verdict m ust be verd ict fo r  d e fe n d a n t ;

(7 \ That i f  the sale was a con d ition a l one it  is 
therefore void  as be in g  an evasion  o f  the N ew  
L e y  statute as to  such sales, and as against

public policy .

Third. B ecause the J u d ge  o f  said C ircu it C ou rt

erred in charging the ju ry —  _
(11 That the question  o f  in tention  is one o f  

to be determ ined b y  them . A lso , that the question  90. 
left is one o f in tention , n am ely , w hether it  w as t 
intention o f th e  parties w hen th e  sh ipm ent o f  M ay,
1893, was m ade and  th e  D eck e r  g o o d s  turned  over
to them, to  reserve title  or n o t ;

(2.) That i f  the ju ry  gath er from  the circum -
stances of the case that it  was th e in tention  o 
plaintiff not to pass title, th ey  m ust a d ju d g e  or

the plaintiff ; . _
(3.) That i f  the jury th in k  it  was im p lied  o

understood betw een th e  parties that th e  D eck er  JO 
goods stood on  the sam e fo o tin g  as the others, en 
that they should  a d ju d ge  it  lik e  the others.

Fourth. B ecause the charge o f  the J u d ge  o f 
said Circuit C ourt was, as a w hole, u n fa ir  to  the d e -
fendants, m isleading to  the ju r y  as to  lons 
of fact, and erroneous in  its statem ents o  aw.

F R A N K L I N  M . O L D S ,

AW y  for and of Counsel with Plaintiffs in  Error. 40
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10 T H E  E L L IO T T  F U R N IT U R E  C O M -
P A N Y ,

Defendants in Erroi\ 
ads.

T H E  H. B . C L A F L 1 N  C O M P A N Y  
a n d  O R L A N D O  D E M A R E S T ,

Plaintiffs in  Error.

A n d  hereupon , afterw ards, the said  T h e Elliott 
F u rn itu re  C om pan y, b y  M i c h a e l  D u n n , its at- 

20 torney , com es in to  C ou rt and  says that there is no 
error either in the record  and  proceed in gs  aforesaid, 
o r  in g iv in g  the ju d gm en t a foresa id  ; and  it  prays 
here that the C ourt here m ay p roceed  to  exam ine as 
w ell the record  an d  p roceed in gs a foresa id  as the 
m atters a foresa id  assigned fo r  e r r o r ; and  that the 
ju d gm en t a foresa id , in  m anner a foresa id  given , may 
in  a ll th ings be affirm ed.

LIn Err of to 
Passai3 Cir-

cuit.

Joinder in 
Error.

M IC H A E L  D U N N ,

AtVy fo r  and o f Counsel with D effts in Error.30







The H. B. CLAFLIN' Co m p a n y  1 
and I

Orlando  D e m a r e s t , I
Plaintiffs in E rror, \ In Error to Passaic 

/ o  VS. /  Circuit.
Ls j w s -Po r t e r  Ca b i n e t  l 

COMPANY, j
Defendant in Error, J

STATEMENT OF FACTS.

I  Samuel P. Porter claims titles to certain goods in 
question in this case which were found in the H . B. 
Chaflin & Company and Orlando Demarest, who was 
acting as their agent in the latter part o f A ugu st, or 
the early part of September, 1893.
■Mr. Porter, the  plaintiff below , in the year o f 1892 
and 1893, had a store in N ew York, and was represent- 

■ g  as Eastern agent several com panies engaged in 
R e  business of manufacfuring and selling furniture, 
■hose factories were located in the west.
■ h e  goods in quesion were ordered through Mr. 
■orter, from different houses and shipped by them on 
■lose orders to Frank E. Crane, at Paterson.



2

Frank E. Crane was at the time and prior thereto 
engaged in the furniture business at Paterson.

In July, 1892, Mr. Crane became financially embar-
rassed and made a settlement with his creditors. On 
August 5th, 1892, he made and executed to the H. 
B. Claflin Company, a chattel mortgage, covering! 
among other things all stock of furniture and other] 
goods and chattels contained in the store. Also cover-! 
ing after acquired property (case, page 49, 20.)

Afterwards, about the month of March, 18 13, Mr, 
Crane called upon Samuel P. Porter, at his office in] 
New York, to see what arrangements he could make to] 
procure goods for sale in .his store, from the houses re-| 
presented by Mr. Porter, he having a demand for that 
class of goods.

That it was then and there arranged between hiraselij 
and Mr. Porter, that he would ship him goods, on con-
signment, the goods to be the property of the shippers; 
until paid for, and that the same was to be paid for ki 
30 days and 60 days.

It also appears from the orders offered in this casj 
as exhibits, that the goods were ordered in keeping 
with this arrangement and understanding and we« 
shipped by the different shippers to Mr. Crane andatl 
the time of Mr. Crane’s failure in August, 1893, were® 
the store when the defendants took possessioifj
them. J

All these bills were past due. About two wet® 
prior to the closing of the store, Mr. Porter, on bebi 
of these shippers, went to Mr. Crane’s store to gettl 
goods in question, and take them back, and, that Mi 
Crane requested him to allow them to remain and thj 
if Claflin, foreclosed on him, that Mr. Porter couldgj 
in and get his goods without any trouble, that he m 
showed him on the floor, (p. 9, 1. 15.) ^

It also appears from Mr. Porter’s testimony thatl
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collected from Mr. Crane all the money paid on ac-
count of any of these goods (p. 8.)
■Mr. Crane corroborates Mr. Porter’s testimony as to 
the terms and conditions upon which the goods were 
Lipped to him (pp. 31 and 32). He testifies “ the 
[goods were to be the manufacturers, until paid for,” 
End that he said to Porter, “ you can send them in on 
[consignment.” And Porter said to him, “ they are our 
[goods until such time as they are paid for,” and Mr. 
■Crane said, “yes”  (p. 32, 1 10). He also testifies that 
the amounts as stated by Mr. Porter to be due to the 

■different manufacturers for goods shipped was cor-
rected.

■The orders for these goods, as will appear by the 
Exhibits, were all guaranteed by Mr. Porter, after Mr. 
■Crane’s failure.
■All the shippers charged the goods to Mr. Porter, on 
his guaranty, and assigned and transferred the title of 
tfhe same to him,
■This was done prior to bringing of this suit of re-
plevin. The defendant below rebonded and detained 
■ and disposed of the goods.
■ it  was stipulated and agreed at the trial that the 
value of the goods taken was $363.13, and the damages 

■or detention was the interest on this amount for a 
Ivear if plaintiff below was entitled to recover. The 
■ury found in the favor of the plaintiff for this amount. 
■The defendant below offered in evidence invoices, 

■hich accompanied the different shipments from the 
■Afferent houses.
■The evidence showed that these invoices were mere 

■nemoranda, giving a list of the articles shipped and 
■he price.

■The evidence also showed what the real conditions 
^Bre as to ordering and shipping the goods, and that 
^■> Crane never had title to them and that they be- 
■pnged to Porter.



POINTS.

I.

F irst.— T h e r e  w a s  n o  E r r o r  i n  t h e  R e f u sal  oh 
t h e  Co u r t  t o  c h a r g e  a s  r e q u e s t e d .

(1) The Contract was not against public policy.
The weight of evidence clearly establishes the fact

that the goods and chattels in this case were shipped 
to Mr. Crane upon the clear and explicit understand- 
ing and agreement that they were shipped to him 01J 
consignment and that they were to remain the prop] 
erty of the shippers until paid for, and there was noth-1 
ing in the case that would justify the inference orsugj 
gestion that this contract was against public policy. The! 
fact that immediately after learningthat Crane had failed! 
the goods were charged to Mr. Porter on his guarantee! 
and that they transferred to him all their right, title,! 
and interest in the goods proved beyond question that! 
the goods were shipped by the different houses under! 
the terms of the original orders sent to them by Mr, j 
Porter and in keeping with the agreement made beJ 
tween Mr. Porter and Mr. Crane. See case p. 30.

(2) The contention that the construction o f  the contract! 
is one f o r  the Court is not tenable under the circum-1 

stances that exist in this case.
The defendant below contended that the invoice! 

which accompanied the delivery of the goods was a 
contract, while the plaintiff below contended that it| 
was simply a memorandum showing what goods were! 
shipped and the prices charged therefor, and that the 
real contract was the verbal arrangement previously! 
made between Porter and Crane. The invoice did noil 
show the real agreement of the parties.

(3) The defendant below contended that the invoice 
which accom panied the goods was a contract in writing 1
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L  ikat no parol evidence could be offered that tended to 
Lv alter or contradict the same.
I The defendant below is wrong in his assumption on 
L point. These invoices are informal documents and 
L  an exception to the general rule of evidence, as 
¡has been settled in the case of Hazard vs. Loring, 64 
lass. p. 627, and in Schenck vs. Saunders, 79 Mass., p.
I, It is held in both of these cases “ that bills and 
Even receipted bills are always open to evidence, which Loves the real terms upon which the agreement of sale 
L a s  made between the parties.” The defendant below 
bin error in assuming that the invoice should be re-
tarded as a written contract.
I (4) The defendant below contends that these invoices 
inclusively indicates■ the intention o f  the parties m mak- 
L  these sales and when follow ed by possession vested title 
wnMr. Crane. - '
[ It is manifest from the authorities cited above that 
there is no law to support this contention.
[ ( 5) No demand was necessary to be made prior to the 
«lit.
I The court could not charge this request without 
[committing an error. In actions of replevin the statute 
lonly requires a demand where the plaintiff seeks to re- 
lover the costs in case of judgment by default, but 
[where pleas are filed and the right of the plaintiff is 
contested, it is not necessary in such a case to prove a 
[demand.
|(6) The Court properly refused to charge that this sale, 
Wing a conditional one, was void as being against the 
mtute of the state and against public policy.
I The statute of 1889 says that such sales are void as 
against subsequent mortgagees and purchasers in good 
[faith, unless the agreement for sale is in writing and re- 
corded as reauired by the provisions of the a c t . In 
pis case we have no subsequent mortgagee or pur- 
paser in good faith. There is no evidence in the case
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that shows that the rights of any innocent third par-
ties intervenes, or will be affected by recognizing the 
claim of the plaintiff below as owner of this property 
See Campbell M ’n’f’g Co. v. Rockaway Pub. Co., 27J 
Vroom , 676. On page 41 Mr. Crane says that for sev-
eral months before his failure he paid cash for all goods 
purchased from theClaflin C o.; on page 42, he told 
them before the foreclosure of their mortgage that 
there were goods in the store on consignment. He 
also told Mr. Demarest early in the summer that therq 
were goods there on consignment. There is not a par-1 
tide of evidence in the case anywhere showing that 
during the year 1893, there was a single dollar of cash 
advanced by the Claflin Co., to Mr. Crane, or that ha 
was owing them, for any goods purchased during than 
year, any of the moneys which they claim to be'due to 
them on their chattel mortgage. The mortgage was 
made and recorded August 5, 1892, nearly a year bej 
fore the goods in question in this case were ordered 
and delivered. The court could not charge the rej 
quest.

(7) The court properly refused  to charge that tM 
transfer o f  title to Porter by the several corporations, 
was insufficient in law.

The examination of the assignment and transfer oj 
title shows that they were sufficient in each easel 
They were made in the ordinary course of business 
The goods had been shipped by the different com pail 
ies represented by Mr. Porter as agent and broker, 
upon the express understanding (as will be seen bl 
reading the orders sent to them), that they were ti 
ship the same on consignment, and that the gooJ 
were to be their property until paid for. They weretl 
be paid for in thirty days in some cases, and sixty daw 
in others. In each and every case Mr. Porter guaraa 
teed the order. The evidence shows on page 3°>
10, that after the different shippers learned of Ml
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bane’s failure, the goods were charged to Mr. Porter 
L  paid for by him. These shippers then transferred 
LMr. Porter all their right, title and interest in the 
Lods, with authority to recover ^ ^ R O ^ ^ s ip n  of the 

Is or their value. T h ey  had roaowioQ1 title and 
right to transfer it. I will refer to the sufficiency 

If the assignment more at length in the fourth point 
hi the brief.

II.

I Second,—THE J UDGE C O M M ITTED  NO E R R O R  IN H IS
Char ge .
I (i) The defendant below claims that the court erred  
instating that the P la in tiff produced w riting  that put 
ike title in him.
I On page 56, line 10, o f the charge the Court 
paid that “ M r. Porter produces here som e writ-
ings from these  several former owners which put the 
litle to these goods in him, unless at the tim e 
pose writings were made the title to  the goods 
Fas in M r. Crane. ”  A n  examination o f the 
pignment a n d  transfers o f title will show that 
jhis charge w as correct. T h ey  sold thèse goods to 
Pr- Crane u p on  the terms and conditions m entioned 
p  the order sen t by Mr. Porter. T h ey  reserved title 
N il the g o od s  were paid for and they had a right 
Nier before o r  after default in paym ent to  transfer 
pd assign their interest in this case to any person they 
Pw®t. It w as especially proper to transfer them to 
p  Porter a fter  they had charged the goods to him 
N  received p a y  for them from him. Their action in 
i>doing was in the ordinary course o f their business, 
I benjamin on  sales, page 3 9 9 , section 4 2 6 .  T h e fol- 
jowing rule is stated :— “  T h e interest retained by  the 
pier in g ood s  bargained and delivered on condition
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of payment, may also be sold subject to the rightij 
of the buyer in possession either before or after del 
fault.”

See also Burnell vs. Marvin, 44VC, 277; Hubbard t/j] 
Bliss, 12 Allen, 590.

(2) The p la in tiff in error complains that the Court 
com m itted error in allowing the ju r y  to determine I 
whether the sales w ere absolute or conditional, reserving 
title.

The Court was obliged under the evidence as it ex* 
isted at the time the case closed to leave this question! 
to the jury and th;re was no error in so doing. The 
written orders then in evidence and now as exhibits ini 
the case show the terms on which the goods were order! 
ed from the respective companies. The defendants offerT 
ed in evidence invoices from the same companies wh™ 
indicates that the sales were absolute. These invoices! 
were subject to explanations and it then became a| 
question for the jury to say what was the intention® 
the parties at the time the sale was made.

(3) The p la in tiff in error under the third objedioA 
made to the charge does not correctly state the languagj  
o f  the Court on the question o f  estoppel.

On page 59, line 30, the Court used this language:-! 
“ If Claflin & Co. did give increased-credit to Crane b® 
cause the goods were in the store, without anythiij 
more than that, why that would not avail them, t M 
wouldn’t work estoppel against the western companiel 
If Claflin and Co. had seen these bills which ■  
western companies had sent, or if Mr. Crane ha toB 
them on the strength of those bills that he had boug® 
the goods that were in the store out and out, a® 
thereupon Claflin & Co. had given him more 
than they otherwise would have done, then 0® 
western houses would be estopped from setting up 1 
truth.”  From this it will be seen that the Cour c j  
rectlv states the law as defined by the Court 0 rr l
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in Campbell M’f’g Co., vs. The Rockaway Publishing 
Co, 27 Vroom, 676.

III.
Third.— T h i s  A s s i g n m e n t  o f  E r r o r  i s  t o o  g e n -

eral .
A reference to the charge is the best refutation that 

can be made of the statements contained in this 
I assignment.

IV.
Fourth— T h e r e  w a s  n o  E r r o r  i n  A d m i t t i n g  

[Ev i d en c e.
I The plaintiff in error contends that the Court im- 
I properly admitted in evidence the assignments or 
[transfers o f  title to Mr. Porter from the Harrisburg 
■ Furniture Co., the Connersville Cabinet Co., The In- 
Idiana Furniture Co., and the Armstrong Furniture Co., 
[upon the ground that these four companies are corpor- 
jations, and that there was no evidence authorizing 
[such tran sfer.
I The assignments or transfers of title to Mr. Porter 
[were admitted as evidence upon the following facts 
¡being proved:
I (1) The testimony (p. 13) shows that Mr. Porter 
¡represented th e  Harrisburg Furniture Co., as broker ; 
[that he had sent to it the original orders which were 
■produced and read to the jury, and which are exhibits 
|ln the ca se ; that in pursuance of these orders, the 
[goods were shipped on consignment to Mr. Crane, the 
■company reserving title in keeping with the orders 
■until the g o o d s  were paid for. Mr. Porter testifies 
■'P- 1$) that the title to the goods shipped to Mr. 
■Crane by this company and replevined in this suit, was 
in fe r r e d  to  him, on September 5th, 1893, by the as-
pgnment and transfer produced at the trial, signed by
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John K. Royle, the business manager and secretary of 
the com pany; and that those goods were charged to 
Mr. Porter and paid for by him. (B 7 J --7

(2) Page 15, Mr. Porter testifies that he was also rep-1 
resenting the Connersville Cabinet Co. as broker; and I  
that goods were shipped by that company to Crane on I  
consignment on his order dated May 10 or 12. Seel 
Exhibits, p. 7 ^T and were to be their property until I  
paid for. He says that afterwards, on Augmt 31, 1893, I  
the title reserved by the company in this case was I  
transferred to Mr. Porter, and the assignment and I  
transfer is signed by the company, by R. C. Wright, I  
its secretary. - Mr. Porter says (p. 16) that it is Mr. 
W right’s genuine signature. He also testifies that 
these goods were charged to, and paid for by him.

(3) The testimony (p. 16) shows that Mr. Porter also 
represented the Indiana Furniture Company, as broker, 
and that he ordered goods from that company to be 
shipped to Mr. Crane on consignment, and on condi-
tion that the goods were to be theirs until paid for, as 
will appear from the orders of March 23 and May 13, 
1893, to this company, on page7 7  of Exhibits; and 
that after the Crane failure, some of the goods shipped 
by the company were replevined in this suit; that the 
title to these goods (p. 17, i,|3°) had been transferred 
to Mr. Porter, September 1, 1893; and that the assign-
ment which is an exhibit in the case (Exhibits, p-8̂ -) 
was signed by George M. Sniks, its secretary, whose; 
signature, Mr. Porter testifies (p. 17, I, 33) 
signature of the secretary is his genuine signature.

(4) The testimony on page 18 shows that Mr. 
Porter . also represented the Armstrong Furniture 
Company; and that he had ordered goods to beshippe 
to Mr. Crane on consignment by that company. See 
Order, p jTO-TI Exhibits. In keeping with the terfliŝ  
and Conditions of this order, the goods were shipped to 
Mr. Crane, and that no part of the same had been

If



paid; that afterwards, Septem ber 7 , 1893, the goods 
were assigned and transferred to  Mr.' Porter by  the 
Armstrong Furriiture Co. T h e transfer is signed by  
the Company, per J. G. K om es, the secretary, and Mr. 
Porter testifies that he knows that that is his genuine 
signature (p. 19)

On page 30 Mr. Porter testifies that the goods o f 
all these different com panies shipped by them to  Mr. 
Crane, on his order, were charged to him and paid for 
by him, after the shippers learned o f Mr. Crane’s 
failure; and that this was done on the date o f the 
respective assignments; that he had guaranteed the 
orders to the different parties.

R E M A R K S .

With th e se  facts proved, it was the duty o f the court 
to admit these assignments in evidence, and it was 
proper for  the Court to charge the jury that the as-
signments were sufficient in law to transfer to  Mr. Por-
ter the title  to these goods, which had been reserved 
by the d iffe re n t  companies at the time the goods were 
ordered to  b e  shipped to  Mr. Crane. It was a transac-
tion in th e  ordinary course o f the business o f these 
companies. The goods had been shipped by them to 
Mr. Crane o n  the terms and conditions o f the orders 
received fro m  Mr. Porter, and on the strength of Mr. 
Porter’s g u a r a n ty .  These com panies, on learning o f 
Mr Crane’s fa i lu r e  had a perfect right to charge these 
goods to M r. Porter, and to receive pay for them from 
Mm, as th e y  did. T h ey  also in the ordinary course o f 
jtheir business had a perfect right to  transfer the title 
reserved b y  them to Mr. Porter.
I contend, therefore, that the testim ony was suffi-

rent before the Court to justify  the adm ission, as evi-
nce, of these assignments and transfers by the four 
ifferent companies above m entioned, w ithout any
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further or o th er p ro o f or a u th ority  for making the 
transfers.

T h e  rule o f  law  app licable  to  acts o f corporations in 
.re feren ce  to  such m atters is w ell settled  in our state 1 

In  Brahn v. Jersey  C ity  F o rg e  C o., 9  V r., 78, Justice« 
V a n  S yck el, in delivering the op in ion  o f the Supreme I  
C ourt, speak ing o f the acts o f  officers and agents as be. I 
in g  b in d in g  upon  a corp ora tion , says : I t  is notneces- I 
sary to  p rove  an express an th ority  ; it may be pre- I 
sum ed from  circum stances w h ich  sh ow  the concurrence I 
o f  the principal in his acts.”  In  C raw ford v. Long. I 
street, 14 V r ., 329, Justice  K n a p p , in rendering the 
op in ion  o f  the S uprem e C ourt, a fter reviewing other j 
cases, sa y s : “  It  m ay here be  con sidered  as settled law, I 
that a corp ora tion , w hen  acting  w ith in  the scope of its 1 
pow er, stands, in respect to. its ab ility  to  contract, sub-1 
stantially  u p on  the sam e fo o t in g  as d o  natural persons, j 
C ontracts m ade on  its beh a lf b y  authorized agents,! 
th ou g h  b y  parol, are express con tracts , and, as in the 
case o f individuals, the law w ill, on  ordinary grounds, 
im p ly  prom ises against it .”  H e  also states that since! 
the decision  in Bank o f  C o lu m bia  vs. Paterson, 71 
C ranch , 304, the doctrin e  as to  requiring all instru-
m ents ex ecu ted  b y  a corp ora tion  to  be  sealed .wit 
their com m on  seal, has received  slight recognition;an 
that since the d ecis ion  in B aptist C hurch  v. Mu for ,3 
H alst., 182, the su b ject has been  considered  at rest in i 
th is state. H e  says further, that in the transaction 0 
ord inary  business, it is unnecessary to  use the corpora

See also A m . & E ng. E nc. L a w ., V o l. 4, 24 2 > Spell j 
in g  on Private C orporation s, V o l . 1, Sec. 178.

In  2 K e n t ’s C om m ., *291, the doctrine  is sta e

fo llow s  : j e
“  C orporation s can n ow  b e  b ou n d  b y  contrac 

b y  their agents, th ou gh  under n o  seal, and also on 1 • 
p lied  con tracts to  b e  d ed u ced  b y  inference fro
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porate acts, without either a vote, or deed, or 
writing.”

This is especially the case where acts are o f daily 
necessity or too insignificant for the trouble o f  a seal. 
It is also the case where the act to be done must be 
i done immediately, and cannot wait for the formalities 
I of a seal.

From these authorities, it is manifest that in this 
case it was unnecessary to  show any other facts than 
those proved to justify  the court in adm itting in evi-

dence the four assignments and transfers from these 
[corporations to Mr. Porter.
I Mr. Porter testifies as to  the existence o f the cor- 
|poration and as to the genuineness o f the signatures o f 
[the secretaries of the respective com panies to the as-
signments. The com panies had received pay from him 
for these goods, and thereby acquiesced in and ratified 
the action of their secretaries executing these assign-
ments. The bills were past due at the time the assign- 
jments were made, and the goods, although in the pos-
session of Crane, becam e Porter’s by  virtue o f these 
assignments and transfers. There was no error, there-
fore, in the admission o f the assignment and transfer in 
[evidence.'
| The d e fe n d a n ts  below  also produced the original in- 
Ivoices sent t o  Mr. Crane from these different houses 
[for the g o o d s  in question. T h e value o f the goods in 
p is  suit r e ta in e d  by the defendants below  was agreed 
PPon by th e  parties in the case as being $ 363.13, and 
f  the p laintiff was entitled to  recover, he was entitled 
^judgm ent f o r  this amount, with interest. The jury 
pound for th e  plaintiff.
I I  therefore, contend that the court com m itted no
F or in the charge to the jury upon the question o f
title. . '  t  ,

New Jersey State Library
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V.

W h e r e  Ju s t i c e  h a s  b e e n  d o n e  b y  a  V e r dic t ,
THOUGH THERE HAS BEEN A MISDIRECTION BY THE 
JUDGE, A NEW TRIAL SHOULD NOT BE GRANTED.

Steelman v. Steelman, I Harr., 68; Snyder v. Findley 
Coxe, 78; S tates. Wells, Coxe, 431; Josiln v. New Jer- 
sey Car Spring Co., 7 Vr., 147.

In Reading v. Reading, 4 Zab., 465, the Court refus-
ed to reverse the verdict. In this -case there was an 
admission of error by the defendant in error, accom- 
panied with a request to  reverse the judgment. The 
court refused to reverse the judgment, because it was 
satisfied that a correct judgment had been rendered in 
the case.

In the case under consideration, the only question be-
fore the Court was whether or not Mr. Porter had title 
to the goods in dispute. The original orders to the differ-
ent companies, in the handwriting of Mr. Porter, which 
were produced at the trial, and which are exhibits in 
this case, show the conditions on which the goods were 
shipped by the companies. The testimony of Mr.' 
Porter and Mr. Crane show the conditions and terms 
upon which the goods were shipped to Mr. Crane. 
(See testimony of Mr. Porter, p. 18; testimony of Mr. 
Crane, p. 31, 1, 35, p- 32)- From this testimony it will 
be seen that these goods were shipped on consignment 
and were to be the property of the shippers until paid 
for. Mr. Crane (p. 32, 1, 25) corroborates Mr. Ported 
as to the bills for the goods in question being duê  
and unpaid. The title to the goods was lawfullyas-̂  
signed and transferred to Porter, and he was the owned 
and entitled to recover. 1

I submit therefore, that under the evidence adduce 
in the case, there was no error committed by the Coura
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that the verdict o f the jury is supported b y  the 
evidence, and that the judgm ent below  should be affirm- 
£(j Respectfully submitted,

M IC H A E L  D U N N ,
A ttorney f o r  and counsel 

f o r  D efendant in E rror .





PLAINTIFFS’ EXHIBITS

I .

Orders to Ring, Merrill & Tillotson.
{C asepage 8.)

m
Date Apl. 13, ’93.

1 Order No. 216.
Messrs. Ring, Merrill & Tillotson,

[ Ship to F. E. Crane,
I At Paterson, N. J.
1 How ship—best route. W hen— at once.
I Terms: see below. F. O. B. Saginaw.

I 1 No. 159 Suit, ant. $30.

I This man compromised with his creditors'Some time 
|go. H. B. Claflin & Co. advanced him some money 
po settle his old affairs and took a chattel mortgage on 
|is goods. I have refused to sell him on open ac-
count, but have agreed to ship him anything he wants 
]onconsignment. He has agreed to this and will pay 
louin 30 days; if not, the suit is yours until sold. He 
Is a live, bright fellow, means well, and I think, from 
lhat he says, is in a place where he can make money. 
|is proposition makes us safe. If he don’t pay, you 
[can charge the account to me, and I will see that we 
p  our pay.

(Signed) S. P. PORTER.
I am selling him for other houses on these conditions*

(Signed) P.
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(2)
(Case page 8.) 

Date May 6, ’93.
Order No. 238.
Messrs. Ring, Merrill & Tillotson.
Ship to F. E. Crane.
A t Paterson, N. J.
How ship— best route. W hen—at once.
Terms : as below. F. O. B. Saginaw.

6 No. 151 suits, ant. for - - - $ 100.00
2 “  159 “ n “ - 60.00
4 “  161 “  I ash for - - 5000
3 “  162 “ “ “  “ - - 45-00

$255.00
This bill is sold to Mr. Crane on the same arrange-

ments and terms as on Order No. 216 of April 13/ 93. 
He thoroughly understands and has agreed that all 
goods I send him are on consignment, and are your 

oods until he pays for them. I have said to him that 
is former order was declined until I guaranteed pay- 

ment. I will do the same now.
S. P. Po r t er .

He agrees to pay in 30 days, or the goods are ours.

Saginaw, Mich., Aug. 31, 1893.
S. P. Porter, N. Y.,

To R i n g , M e r r i l l  & T i l l o t s o n , Dr.

T o 6 No. 151 Ant.,
2 “  159 “
4 “  161 “
3 “  162 “

90 yds. burlaps,

- $ 100.00
60.00
50.00

- ,  - 45 -0°
4.50

259-5°
Cr. by check, 100.00 ■

-------— $159-5° I



S h ip p e d  to F. E. Crane, Paterson, N. ] . ;  May ioth, 
1893, on y o u r  guarantee.— R., M. & T.

S. P. P o r t e r , Esq.,
N. Y.

We have charged these goods to your account as 
ber terms o f  your order, and we hereby assign and 
[transfer to  y o u  all our right, title and interest in same, 
authorizing y o u  to take proceedings *in your name, to 
recover p o ss e ss ion  of the goods or their value.

(S ig n e d )  Ring , Merrill  & Til l o t s o n !
I Aug. 31st, 1893.
I&i case p . ç . )  * -

II.

I Order to E. G . Fi t c h  & Co., Proprietors of ATHENS 
[Fu r n i t u r e  C o m p a n y .
[ (Case pp. 11-12-13)

(1)
N. Y., Apl. ist, 1893.

I Order N o . 83 .
To A t h e n s  Fu r n i t u r e  Co ., Athens, Pa.

I Ship to P\ E. Crane,
I  Address, P a te r s o n , N .  J .
I  Via best ro u te . -
■ Terms: as b e lo w . Delvd.

$0. Quantity. Description. Pieces. Finish. Plates. Price. 
P 0/̂  i Suit 3 ant. F. B. $ 59.00

■ This man is mortgaged to H. B. Claflin & Co. I 
■ave arranged w ith  him that all goods we send him 
|jtall com e in o n  consignment for our mutual protec- 
■on. H e w ill p a y  the above in 30 days; if not the



68

goods are still yours until paid for. I have had a good 
talk with him and he is satisfied with the arrange-! 
ment. If he fails to pay, charge my personal account 
I feel confident he will pay me on these co n d it io n s . j

Yours truly,
(Signed) S. P. Po r t e r .

(2)
. N. Y., Ap. ist, 1893.

Order No. 128
T o E. G. Fitch & Co., Furniture Co., A th en s, Pa.; 

Ship to F. E. Crane,
Address, Paterson, N. J.
Via best route.
Term s: as below. (delivered.)

No. Quantity. Description, Pieces. Finish. Plates.Prices. 
223 1 ' suit 3 ant. F. B. $32.50

I have written the Athens Furniture Co. a b ou t this 
man Crane. I have sold him this suit o n  th e  samel 
terms. This suit like the Athens is on com m ission.! 
You need not bill it so, as it is understood between! 
Crane and myself. I will see that y o u  g e t yourj 
money. He will pay in 30 dy ; if not, the s u it  is ours! 
until paid for.

Yours truly,
(Signed) S. P. PORTER. |

(3)
April 13, 1893- I

Order No. 136.
T o  E. G. FITCH & Co., Athens, Pa.

Ship to F. E. Crane,

Address, Paterson, N. J.
Via best route.
Term s: same as on order No. 128.
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No Ouantity. D e s c r ip tio n . Pieces. Finish. Plates. Prices;
217’ j suit 3 ant- F * B- 21-75
; V « 5 “  “  22.25
136 1 , 3 ... - _____ 1

44.00

Guaranteed Freight. 2.00 per suit. I have charged 
[him 75 per cen t, extra for French Bevels.

Yours truly,
S. P. Po r t e r .

(4 )
N. Y., Apl. 13, 1893. 

Order N o . 304. *
T o A t h e n s  F u r n i t u r e  Co ., Athens, Pa.

Ship to  F. E. Crane.
Address, Paterson, N. J.'
Via best r o u te .
Terms: same terms and arrangt. as No. 83-

No. Quantity. Description. Pieces.^Finish. Plates. Prices. 
163 1 suit 3 ant. F *

F. O. B. Athens.

I Mr. Crane understands that everything I sell him is 
Ion con sign m en t, and unless he pays in 30 days, the 
■goods are o u rs . I will guarantee he will pay; if not, 
jchge to m y a. c .

(Signed) Po r t e r .

(5)
April 29, 1893.

Order No. 320.
To Athens Furniture Co., Athens, Pa.

Ship to F. E. Crane,
Address, Paterson, N. J.
Via best route.
Terms: same as before.
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N o. Q u a n tity . D esc rip tio n . P ieces. F in ish . Plates. Prices 
76 - 1 su it 3 .an t. F. B. 25.50

S h ip  a t once.
Y o u rs  tru ly ,

S. P . P o r t e r .

(6)

O rd e r N o. 345.
T o  A th e n s  F u rn itu re  Co 

S h ip  to  P \ E . C rane,
A d d ress , P a te rso n , N . J .
S h ip  a t once.
V ia  E rie  or*D. L . & W . R . R .
T e rm s , as p e r  fo rm er o rd e r of A p ril is t.

M ay 26, 1893. 

A thens, Pa.,

N o. Q u a n tity . D esc rip tio n . P ieces. F in ish . Plates. Prices 
63 1 B ed A n t. 9.50
76 1 “ “ 8.50;

18.001
Y o u rs  tru ly ,

S. P. P o r t e r .

(7 )
M ay 13 th, 1893.

O rd e r N o . 161.
T o E .G . F i t c h  & C o.,F u r n i t u r e  Co.,Athens, Pa. 

Ship to F. E. Crane,
A d d ress , P a te rso n , N . J .
V ia  b e s t ro u te . A t  once.

N o . Q u a n tity . D esc rip tio n . Pieces. F in ish . Plates. Prices j 
217 1 su it  3 an t. F. B. 21.75
240^  1 ‘‘ 3 “ 30x 34 F. B.38.00I
235^  1 “  3 “ 24x 30 F.B. 24.501
221 1 ‘“  3 “  24x 30 F. B. 27.00I

$ 111-25]
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Mr Crane and his b u y e r u n d e rs ta n d s  th a t  th ese  
suits, like the former orders, a re  so ld  h im  on consign- 
ment. If he don’t pay in 30 days, th e  goods are  ours. 
I believe he is honest in his in te n tio n s  and  we w o n ’t  
lose any money by th is  a rran g em en t. I w ill g u a ra n te e  
that you will get your pay:

S. P. •Po r t e r .
(See case p. 13.)

A th e n s , Pa., S ep t. 2, 1893.
\ Mr. S. P. Porter,

Bought of E. G. F i t c h  & Co., 
P ro p rie to rs  of

At h e n s  F u r n i t u r e  Co m p a n y , 
M anufactu rers , etc .

Apr. 25 To 1 No. 217 A n t. su it 3 pcs. F . P. 21.15 
“ 1 “  136 “  “  3 “ “ u  22.25

76.50
L ess ft. '  1.60

---------- 74.90

[May 19 “ 1 
|  1 
“ 1 
“ 1

$111.25

L e ss  ft. 2 78
----------108.47

$183.37

I  Shipped to F. E. C rane, P a te rso n , N . J ., on y o u r
guarantee.

“ 219 Ant. suit 3 pcs. F. p. 21.75
“ 240^  “ “  3 “ “  38.00
“ 235^ “ U  ̂ u U “  24.50
“ - 221 “ U 2 u “  27.00
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Athens, Pa., Sept. 2, 1803.
T o  S. P. P o rte r ,

185 C anal s tre e t, N ew  Y o rk  C ity ,
W e h a v e  ch arg ed  th e se  g o ods to  y o u r account as per 

te rm s  of y o u r  o rder, and  w e h e reb y  assign and transfer 
to  y ou , all o u r r ig h t, t i t le  and  in te re s t in same, author-
iz ing  y o u  to  ta k e  p ro ceed in g s in y o u r name, to recover 
possession  of th e  goods o r th e ir  value.

E . G . F i t c h  & Co.

III.

O rd e rs  to H a r r i s b u r g  F u r n i t u r e  Manuf ac t ur . 
i n g  Co m p a n y , (p. 13 .)

( 0
D ate , Mch. 23, ’93. j

O rd e r N o . 302
M essrs. H a rr isb u rg  F u r . M ’f’g C o .
S h ip  to  F . E . C rane.
A t  P a te rso n  N . J .
H o w  sh ip — best ro u te . W hen-—at once.
T erm s: H e  will p a y  in 30 days. See below.

P o rte r . D eliv’d

6 N o . 2 T ab le s , a n t. 6 ft. 3.60 $21.60
2 « g  i t  << i t  t i 4 , 5 0 9.00
2 “  7 %  C hiffoniers, an t. 6.50 13.00
I “ 8 y 2 "  , “ 7.00
I “ 5 lA 1 3 -5 0

$64.10

T h is m an is m o rtg ag ed  to  H . B. Claflin. I havear-
ran g ed  w ith  h im  th a t  all g o o d s he receives from uSj 
shall be on co n sig n m en t, so th a t  m akes us safe. Per* 
sonally  h e  is a g o o d  business m an, has a good store
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and location in Paterson and will succeed— it is only a 
question of time. If he don’t pay the above in 30 days, 
the goods are ours. I am not afraid to guarantee the 
a. c. under this arrangement.

(Signed) S. P. P o r t e r .

(2 )
Date Apr. 4, 1893.

Order No. 329.
Messrs. Harrisburg Furn. M ’fg. Co.
Ship to F. E. Crane,
At Paterson, N. J.
How ship—best route. W hen— at once.
Terms: Same as on order No. 302 of March 23d.

1
1
1
1
4
3

No. 6 l/2 Chiffonier Ant.
« g << it
ll r, U ( t

“ 8 “
6.50

13-50

$ 7.00
6.00
5-50
6.00 

26.00 
40.50

$91.00

. Date May 13, 1893.
Order No. 418.
Messrs. Harrisburg Furn. Mfg. Co.
Ship to F. E. Crane.
At Paterson, N. J.
¡How ship—best route. W hen— at once.
Terms: See below.
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I will guarantee payment when due—P o r t e r , 

i 6 Drawer 36 Ant. Chiff. with glass 8.00
g U tl << “  “  ‘ ‘

and hat box
1 No. 13 Book Case Ant.
2 “ 11 Desks Ant. 4.00
2 “ 12 “ 6 00
2 A 10 “ 8.50

$66.50

Term s: same as on form er orders. Mr.- Crane un-j 
derstands that all these goods are on consignment. If 
he pays the above in 3 0  days, allow him 5 off, F. 0.1
B. Harrisburg. If he don t pay in 30 days, the goods! 
are ours until paid for.

S. P. P o r t e r . I 

(4)
Date June 3, ’93.1

Order N o. 447.
Messrs. Harrisburg Furniture M fg. Co.
Ship to F. E. Crane.
A t Paterson, N . J.
H ow  ship— as before. W hen— at once.
Term s: same terms as before.
2 No. 8 x/z Chiffoniers, Ant. I4-00

If he pays in 3 0  days, allow 5 per cent, disct. F. O.B] 
H bg. A ll goods we sell this man are understood 
between him and m yself to be on consignm ent 0 
property until paid for.

Yours truly,
S. P. PORTER-

Y ou  need have no hesitancy in shipping the above! 
I will see that you  get your m oney.

PORTER-



75

Harrisburg, Pa., Sep. 5, 1893.
M.t S. P. Po r t e r ,

To Ha r r i s b u r g  F u r n i t u r e  M a n u f a c t -
u r i n g  Co., Dr.,

Manufacturers, etc.

¡May 15, 1893. T o Mdse. 46.50
June 5, “ “  14-00
[ “ 14, “  “  20.00

$80.50
I Shipped to F. E. Crane, Paterson, N. J., on your 
[guarantee.

Harrisburg, Pa.,-Sept. 5, 1893.
[To S. P. Po r t e r ,

185 Canal Street, New York City,
I We have charged these goods to your account as per 
[terms of your order, and we hereby assign and transfer 
no you, all our right, title and interest in same, autho-
rizing you to take proceedings in your name, to re-
cover possession of the goods or their value.

H a r r i s b u r g  F u r . M ’f ’g  Co .

(See case, p . 13.)

IV.
prderto Co n n e r s v i l l e  Ca b i n e t  Co m p a n y  (p. 15.)

[Order No. 1
Date May 10,. 1893.

Messrs. Connersville C ab ’t C o., 
Ship to F. E. Crane^
At Paterson, N. J.
How ship— see below . W hen— at once. 

See below.
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300 Book Case, Ant., $3-5°
301 i t t t  a 5-5o;
302 a ' u  i t 4.50
304 t t a  i t

5-75
308 t t u  t t 5-50
305 a i t  t t 8.50

$33-25

Ship via whatever line that comes over the Erie or 
D. L. & W . R. R. This man is covered by mortgage 
to H. B. Claflin & Co. It is distinctly understood; 
between Mr. Crane and myself that these goods shall 
come in as consigned to remain your property until; 
paid for, to protect us both. Under this arrangement, 
I will guarantee payment. I have given him 30 days 
tim e; if not paid then the goods are ours.

S. P. Po r t e r . 1

T h e  Co n n e r s v i l l e  Ca b i n e t  Co mpa n y ,
Connersville, Ind.,' Aug. 31st, 1893.

No. 207 Sold to S. P. Porter,
New York, N. Y.

Term s: net 30 days.

No. 300 Book Case, $3-50
“ 301 it it 5.50

“  302 it 66 4.50

“ 3 0 4 tt a 5-75
“ 308 tt it 5-50

“ 3 0 5
it it 8.50

$3 3 -2 5

Shipped to F. E. Crane, Paterson, N. J-, on youfj 
guarantee.



77

To S.P. Porter, ^ “ ¡lle, Ind., A u g. j i , 93.

185 Canal Street, New Y ork  City,
We have charged these goods to you r account as per 

terms of your order, and we hereby assign and transfer 
to you, all our right, title and interest in same, author-
izing you to take proceedings in you r name, to recover 
possession of the goods or their value.

CONNERSVILLE CABINET CO.,
R . C. W right, Sec y.

(See case p. 16.)

pders to In d ia n a  F u r n i t u r e  Ma n u f a c t u r i n g  
Co m p a n y .

I (0
p .  Porter, No. 611,

185 and 187 Canal Street,
New York.

Indiana Furniture M ’f ’g  Co.,
I  Connersville, Inda.
Blip to F. E. Crane,

Paterson, N. J.
|hip via best route, Apr. ist,

1 No. 52 Side Board, A nt
1 “ 45 « i( «

Mch. 2 3 , 1 8 93 .

&12.75

2 6 .5 0

[G e n ts :
Delivered. $39-25

i^e time I»6 'T ’ 6 m3n that yOU comPromised with
L r s  ,  5.0C; of the doI,ar- Claflin & Co- oi
F> would not hpC m° ltgage on him ’ consequently
PehasaweeH u ° Se h‘m these g0ods as formerly, 
pom the v ■ Wlt me f*1®1 a"  tlle goods I ship him 
I ° us ketones I represent from now on
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shall be on consignment, to protect us both. He says 
he will pay for the above in 30 days ; if not the goods 
are yours until paid for. I think he means just what 
he says. I feel sorry f^r the man, as he is a bright fel- 
low and is determined to succeed. If he don’t pay you 
I will agree to guarantee the same, or you can charge 
the amount to my ac. if not paid by Crane, and I will 
collect it. My arrangement with him justifies this 
course.

S. P. P o r t e r .

(See p. 17.)

( 2>

Date March 28, 1893.
Order No. 622.

Messrs. Indiana Furn. M ’f’g Co.
Ship to F. E. Crane,
A t Paterson, N. J.
How ship— best route.

W hen— as soon as possible.
Terms :— as before.

1 No. 54 Ant. oak side board, $17-°°
1 No. 52 “  “  . “  “ 12.75
1 No. 36 “  “  “  “ 15-25

$45.00

This order is on the same terms 
No. 611 mailed you 23rd inst.

and conditions ofI 

S. P . P o r t e r . I

(3)

Order No, 698.
Messrs. Indiana Fur. M ’f ’g Co. 

Ship to F. E. Crane,
A t Paterson, N. J.
How ship— as before. When—at once.
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\ Terms:—same terms and conditions as on my order 
of March 23rd, No. 611.

59 Side Bd. Ant, 24.50
41 « U U 23.00
55 “ U if 19.00
47  “ U u

00 0 l_n O

$9 7 .0 0

Mr. Crane and his buyer both understand that these 
Igoods will be shipped on consignment, although you 
jean bill them the usual way, namely, 30 days. I am as-
sured that you will get your pay prontptly, and Crane 
knows that if you don’t, I- will have to pay for them 
[myself. I feel that we are perfectly safe.

S. P. Po r t e r .
I Hurry along all orders. Customers are getting 
pnxious.—P. ■ ' / .’4 ; 4  4 ;;

(Seep. 17.)

I The Indiana  F u r n i t u r e  M a n u f a c t u r i n g  Co .
I ;• Connersville, Ind., Sept. 1, 1893.
Cold to S. P. Porter, New York, N. Y.

Terms: Net Cash.
P93-
[May 18, i No. 41 Sideboard 23.00

1 No. 55 “ 19.00 42.00

Less freight, 3 4 8 38.52

May 23. 1 No. 59 Sideboard 24.50
Less freight, v 1.74 22.76

|Une 1 No. 47 Sideboard, 30:50
Less freight, 1.74 28.76

90.04
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Shipped to F. E. Crane, Paterson, N. J., on your 
guarantee.

W e have charged these goods to your account as 
per terms of your order, and we hereby assign and 
transfer to you, all our right, title and interest in same, 
authorizing you to take proceedings in your name to; 
recover possession of the goods or their value.

I n d i a n a  F u r n i t u r e  M fg . Co .
Geo. M. Sniks, Sec. 

(Case p. 17.)

Order to A r m s t r o n g  F u r n i t u r e  C o m p a n y  (p. 17.)
Date, March 23, ’93. ]

Order No. 24.
Messrs. Armstrong Furniture Co.
Ship to F. E. Crane,
A t Paterson, N. J.
How ship— best route. Whem—at once.

Term s:— 30 days net. See particulars below. .

6 No. 44 Tables Ant. 2.40 14.40
12 “ 42 U 44 15.25

12 “ 59
(( t i 18.50

12 “ 63 U u 13-50
6 “ 4i u u 10.25 5-i3
6 “ 40 4* i t 10.25 5-i3
1 “ 71

u u 5-55
1 “ (( Im. Mahg. 5-55
1 “ 10 u Ant. 7-15

90.16

This concern is mortgaged to H. B. Claflin & Com 
pany. I have taken this order with the understand« 
that your goods shall be consigned. Mr. Crane is satj 
isfied with this arrangement. If he don t pay for* j
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same in 30 days, the goods are you r property until 
toaid for. On this basis I will guarantee paym ent o f 
|he ac.

S. P. Po r t e r .

The Ar ms t r o n g  F u r n i t u r e  Co m p a n y  (p. 17 .) 
bold to S. P. Porter,

New York, N. Y.,
Evansville, Ind., Sept. 7, i.

March 29, ’93. 6 No. 44 tables, 2.40 14.40
12 “ 42 “ I5-25
12 “ 53 “ 13-50
6 “ 41 “ 5-13
6 “ 40 “ 5-i3
1 “ 71 “ 5-55
1 “ 71 y2“ 5-55
1 “ 10 “ 7-i5

$71.66

I Shipped to F. E. Crane, Paterson, N. ] . ,  on you r 
[guarantee.

I  We have charged these goods to  you r account, as 
1er terms of your order, and we hereby assign and 
Pansier to you, all our right, title and interest in 
l me’ and authorizing you to take proceedings in your 
lame to recover possession o f the goods or their value. 

The  A r ms t r o n g  F u r n i t u r e  Co m p a n y ,
Per J ; G. K om es, Sy. 

(See case p. 19.)





I N D E X .

Writ of Error................  *
Return to Writ..........................  _  o
Schedule...........................................  „
Declaration...............................   „
Pleas___ ........................   4
Judgment.........................  „

Te s t i m o n y —
Samuel P. Porter, (direct) .................  7

“  (cross)............  .......... . ’ ** 20

P. E. Crane, (direct)............  ............................  3q

(cross).....................   32
(recalled for direct)........................ 41

(cross)..................................  44
(re-direct.............................. .44
(re-cross)............................... 45

Orlando Demarest, (direct)..................................  36
Exhibit—Chattel Mortgage and Agreement........ 47
Eill of Exceptions.............................. . g4
Judge’s Charge............................. gg

Assignment of Errors.................................. .. . . . . . 62
Joinder in Error. ’.................................................. o4





Ward & Tichenor, Law Case Printers, 832-834 Broad S t , Newark, N. J.

N. J. Court of Errors & Appeals.

THE H. B. CLAFLIN CO M PAN Y ] 
and  ORLANDO DEMAREST, j

Plaintiffs in Error, f  In  Error to 
¡P assaic Cir- 
t cult Court.

SAMUEL P. PORTER, \
Defendant in Error. J

Sta te  o p N e w  Je r s e y , s s  :

The State of New Jersey to Jo n a t h a n  D i x o n , Es-
quire, Judge of our Circuit Court, at 
Paterson, in and for the County of Pas- 

[l . s .] saic, or such Justice o f the Supreme Court 
of the State of New Jersey as shall hold 
such Circuit Court, greeting :

For as much as in the record and proceedings and 
also in the giving of judgment in a certain plaint 
which was in our Circuit Court holden at Paterson 
in and for the County of Passaic, between Samuel
P. Porter, plaintiff, and The H. B. Claflin Com-
pany and Orlando Demarest, defendants, in an 
action in replevin, manifest error hath intervened 
to the great damage of the said defendants, The
H. B. Claflin Company and Orlando Demarest, as 
it is said; we being willing that the error, if any 
there be, should in due manner be corrected, and 
fiill and speedy justice done the parties aforesaid 
in this behalf, do command you, that if judgment 
be thereupon given and affirmed, then you dis-
tinctly and openly send under your seal the record 
and proceedings aforesaid with all things touching 
the same, to our Judges of our Court of Errors and 
Appeals in the last resort in all causes, at Trenton, 
°n the fourteenth day of May next, together with

10

20

80
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this writ, that the record  and p roceed in gs  aforesaid 
b e in g  inspected , we m ay cause to be furth er done 
thereupon , fo r  correctin g  that error, what o f right 
and  a ccord in g  to law  and cu stom  o f  the State of 
N ew  Jersey  ou gh t to  be done.

W itn ess  ou r C h an cellor and P resid en t Judge of 
ou r said  C ou rt o f  E rrors and A p P eals at Trenton 
aforesa id , th is tw en th -six th  d a y  o f  A p r il  A .D . 1895.

H E N R Y  C. K E L S E Y , C lerk  

^  F r a n k l i n  M. O l d s , A tV y .

R E T U R N .

I, J o n a t h a n  D i x o n , J u d ge  o f  the C ircuit Court 
o f  the C ou n ty  o f  Passa ic, d o  herew ith  in  the fore- 

^  g o in g  sch edu le  send to the Ju d ges  o f  the Court of 
E rrors and  A p p ea ls  in  the last resort in all causes, 
the record  and proceedin gs m entioned  irt the within 
w rit o f  error, w herein  Sam uel P . P orter  was plain-
tiff, and The H . B . C laflin  C om p an y  and Orlando 
D em arest were defendants, w ith all th ings touching 
the same, as I  am w ithin com m an ded.

W itn ess  m y hand and seal this tenth d ay  o f May,
A .D . e ighteen  hundred  and  n inety-five.

J O N A T H A N  D IX O N , Ju d ge, [s e a l .]
30
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S C H E D  U L E .

Passaic County C ircu it C ourt, o f  the tenth  d a y  
of October, in the year o f  ou r L ord  on e thousand 
eight hundred and n inety-three.

Pas s aic  Co u n t y , s s .

The H. B. Ciaflin Co. and O rlan do D em arest, the 
defendants in this suit, were su m m on ed  to answ er 
Samuel P. Porter, the p la in tiff therein , w herefore 
they took the goods and chattels o f  the said p la in - 30 
tiff, and unjustly detained the sam e against sureties 
and pledges, until, & c., and th ereu pon  the said 
plaintiff, by M ichael D un n , his attorney , com pla in s :
For that the said defendant, on  the tw enty fifth  
day of September, in the year eighteen  hundred 
and ninety-three, in the c ity  o f  Paterson , in the 
county of Passaic, took  g o o d s  and chattels, to w i t :

Two No. 151 cham ber suits ; tw o N o. 159 ch am -
ber suits; four N o. 161 cham ber suits ; three N o .
162 chamber s u its ; (w h ich  were sh ipped  from  the 20 
factory of R ing, M errill & T illotson , Saginaw , 
Michigan.)

Also one N o. 240£ cham ber s u i t ; one N o. 235£ 
chamber su it; one Mo. 221 cham ber s u it ;  one 
No. 217 chamber s u i t ; (w h ich  were sh ipped  from  
the factory o f  E. G. F itch  & C o., A th en s, P e n n sy l-
vania.) • ^

Also one six-draw er ch iffon ier, w ith g la s s ; one 
six-drawer chiffonier, hat b o x  and g la s s ; one N o.
18 book case; two N o . 10 ladies’ desks ; tw o N o. 11 $  
ladies’ desks; tw o N o. 12 lad ies ’ d e s k s ; (w h ich
Were shiPPed from  the fa c tory  o f  H arrisburg Furn- 
itnre Co., Harrisburg, P a .)

Also one N o: 300 b o o k  case ; one N o. 301 b ook  
Case’ one No. 302 b o o k  c a s e ; one N o . 304 b o o k  
°ase; one N o. 305 b ook  ca s e ; one N o. 388 b ook  
case, £which were sh ipped  from  the fa ctory  o f

e onnersville Cabinet C om pan y, C onnersville , 
Indiana.) ’

40
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A lso  one N o. 41 side b o a r d ; one N o. 55 side 
board  ; one N o . 59 side board  ; o n e  N o. 47 side 
board ; (w h ich  were sh ip ped  from  the factory of 
T he Ind iana  F u rn itu re  M an u factu rin g  Co., Con- 
nersville , In d ian a .)

A n d  also s ix  N o . N o  44 p arlor ta b le s ; twelve 
N o . 42 parlor tables ; tw elve N o. 63 parlor tables; 
s ix  N o. 40 p arlor  tables ; s ix  N o. 41 parlor tables; 
one N o . 71 p arlor table ; one N o. 71£ parlor table;

19 one N o . 10 p arlor table ; (w h ich  were shipped from 
the fa c to ry  o f  The A rm stron g  M anufacturing Com-
p an y , E vansville , In d ian a ,) o f  the said  plaintiff, of 
grea t value, to  w it, o f  the value o f  five hundred 
and seventy-five dollars, and u n ju s iiy  detained the 
sam e against sureties and p ledges, u n til, &c.

W h e re fo re  the said p la in tiff says that he is in-
ju red , and has sustained dam age to  the amount of 
one thousand do llars  ; and therefore he brings his 
suit, &c.

20
A n d  the said defendants, The H. B . Claflin Com-

p an y  and O rlan do D em arest, by  F r a n k l i n  M. 
O l d s , th eir a ttorn ey , com e and defen d  the wrong 
and in ju ry , & c., and say that th ey  d id  not take the 
said g ood s  and chattels in the said declaration men-
tioned, or a n y  or either o f  them  or  a n y  part thereof, 
in  m anner and form  as the said  p la in tiff hath above 
th ereof com pla in ed  against them.

A n d  o f  this they, the said defendants, put them 
30 selves upon  the cou n try , &c.

A n d  fo r  a fu rth er p lea  in this b eh a lf the said de-
fendants, b y  leave o f  the C ourt here for this pur-
pose first had and obtained, a ccord in g  to the statute 
in such case m ade and prov id ed , say  that the plain-
tiff ou gh t not to have or m aintain  his aforesaid 
action  against them , because th ey  say that the 
good s  and chattels in  said d eclaration  mentioned at 
the said tim e, w hen, & c , were the property of the 
said T he H. B . C laflin C om pan y, one o f  the defend- 

40 ants, and not o f  the said p la in tiff, as by said dec-
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laration is above su pposed  and alleged . A n d  th is 
they, the said defendants, are rea d y  to verify . 
Wherefore they pray  ju d gm en t i f  the p la in tiff 
ought to have or m aintain his a foresa id  action  
thereof against them ; and th ey  also p ray  return o f  
the said goods and chattels, together w ith  costs in 
this behalf, accord ing to the form  o f  the statute in 
such case made and p rov id ed , to  be a d ju d ged  to  
them, &c.

Therefore let a ju ry  thereupon  com e before the 10 
Court aforesaid, at Paterson  a foresaid , on th e  fou rth  

[ Taesday of A pril n ext ensuing, b y  w hom , &c.. w ho 
neither, &c., to recognize, & c., because as w ell as,
&c., and the same d ay  is g iven  to the parties a fore -
said at the same place, at w h ich  d ay  be fore  the 
Court aforesaid, at P aterson  a foresaid , com e the 
said parties by their respective attorneys aforesaid , 
and the jurors o f  the ju ry  w h ereof m entioned  is 
within made are respited betw een them  from  d ay  to 
day, until the fourth  T uesday o f  Septem ber then 20 
next ensuing.

At which last m entioned day , b e fo re  the C ourt 
aforesaid, at Paterson a foresa id , com e the said par- 
Ile8 ky fheir respective attorn eys aforesaid , and the 
JQrors of the ju ry  w h ereof m ention is w ithin m ade 
also come, w h o to speak the truth o f  the matters 
and things within contained , be in g  chosen , tried and 
sworn, upon their oaths say that they find the said 
6 .a n ts  did take certain o f  the g o o d s  and chat- so  
els in the declaration o f  the said  p la in tiff men- 
joned and set forth , and d id  detain  the sam e, and 
*7 assess the dam ages w hich  the said p la in tiff 

a sustained b y  reason o f  the said un just deten- 
l0n a m e Mentioned, over and above his costs o f  

suit and charges by him abou t his su it in this b eh a lf 
I on ed, at the sum o f  tw en ty -on e do llars  and 

v onty eight cents ($21.78); and th ey  assess the 
t . 116 0 ^ le g °od s  and Chattels so taken and de- 

1Ile an<̂  said-'declaration specified , at the sum
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o f  .three h u n dred  and s ix ty -th ree  dollars and thir- 
teen cen ts .

Therefore, it  is con sidered  that the said 
«  p la in tiff d o  recover against the said de-

2  jzf fendants their said dam ages, and also the
. i© §  ¿5 sum  o f  fifty -e igh t dollars  and twenty-eight
*2 (3 cents, fo r  their costs and charges by them
•g fc abou t th eir su it in th is b eh a lf expended,
o  S n ow  here ta xed  and  b y  the Court here ad-

10 °  % ju d g e d  to  them  w ith  their assent. Which
§  §  said dam ages, costs and charges in the
J o 1“» w hole  am ou nt to  the sum  o f four hundred
“  and forty -th ree  d o llars  and nineteen cents;
§  and the defen dan ts in  m ercy, &c.

D a m a g e s .................................$384.91
%  C o s t s . . . . .................................  58.28
•“5 ---------

$443.19
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Passaic County Circuit Court

SAMUEL P. P O R T E R , )
Plaintiff, /

v" } In  Replevin.
THE H. B. C L A F L lN  C O M P A N Y , \ 10

etal., Defendants. /

Before Hon. J. D i x o n , J. 8. C and a J u ry .

P a t e r s o n , N . J ., O c to b e r s , 1894.

Appearances : F or p la intiff, M. D u n n  ; fo r  d e -
fendant, Fr a n k l i n  M. Ol d s .

Samuel P. Porter, bein g  d u ly  sw orn, testifies as 
follow s:

Examined by Mr. D unn i 20
Q What is you r business ?
J  I am a furniture m anufacturer and broker.
^ As a furniture m anufacturer and broker, had

you any dealings with Mr. F ran k  E. Crane, o f  th is 
city ?

•4 As a broker, yes, sir.
Q You dealt with him  in both  capacities ?
4  Yes, sir, but in this case as a broker.

♦ w  ^  y° U Se^ as a broker, a n y  g o o d s  from  Qn 
file house of R ing, M errill & T illo tson  f d0

4  1 did.

Q And have you  the original orders b y  w hich  
those goods were sold  ?

^  You have them.

The Court; Those are th ey  ?

^ n e s s  : Yes, sir ; the orig in al orders.

and sent by you to RiDg>
^  Yes, sir. 40



Q G ood s  d elivered  in pursuance o f  them  ?
A  I  d id , yes.
Q A n d  h ow  d id  y ou  get the orders back  ?
A  B y  w ritin g  fo r  those orders b e fore  we brought 

suit.
C ounsel reads to the C ou rt and ju ry  orders 

o f  A p r il  13, 1892, M ay  6, ’ 92.

Q N ow , w ere those g ood s  sh ip ped  in pursuance 
o f  those orders, to  M r Crane '(

A  T h ey  were.
Q A n d  were th ey  p a id  for, or an yth in g  on ac

cou n t o f  them  ?
A  $100 was pa id  on accou n t.

Q P a id  to  y ou  ?
A  I  co lle cte d  it.
Q W e re  all these paym ents that you  sold as 

b rok er, m ade to you  and  co llection s  m ade by yon?
A  T h ey  were.

20 T h e  C ou rt : W h e n  was that $100 paid on ac-
count ?

W itn es s  : I  haven ’ t g o t  the e x a ct date, nor does 
the b ill g ive  it, b u t it was pa id  som e tim e in July, 
1 th in k — either Jun e or July fo llo w in g  ; Claffin & 
Co. have g o t  the data o f  a ll th is.

Q N ow , at the tim e that M r. Crane failed, or 
abou t the tim e that Mr. Crane fa iled , before this ac-
tion  was begu n , w hat d id  you  d o  with reference to 
th is accou n t, or what d id  you r h ouse d o  ?

^  A  B e fore  we so ld  them  these g ood s  ?
Q N o , before  the suit was b rou gh t and about the 

tim e that M r. Crane was fa ilin g — w hat was done by 
y ou  or y o u r  house w ith reference to  these goods?

A  . I went to M r. Crane’ s business office in Pat-
erson and asked for  the balance o f  this account; it 
was tw o or three w eeks before the foreclosure.

Q H ow  m u ch  was tnen the balance o f the ac 
c o u n t \

40 A  $159.50.
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$ And what was clone after that request— did  
you get the money ?

A I d id n ’ t ; I wanted him  to  g ive  me the good s  so 
as I cou ld  p la c e  them elsew here ; the reason I  went 
there was s im p ly  on a ccou n t o f  rum ors that C laflin 
& Co. w ere going to foreclose, and I to ld  him this 
story, and he told me in the presence o f  Mr. Cairns, 
whom I m et in  the office at the tim e—

Mr. Olds: W a s  this the conversation  at Crane’ s 
store *? 10.

Witness : W ith  Mr. Crane, when I  w ent for  the 
money.

Objected to ;  answer a llow ed  ; excep tion .

Witness : I asked fo r  the paym ent o f  these good s  
and he c o u ld n ’ t give it to m e, and I asked  fo r  the 
goods, and his rem ark was, i f  I took  the g ood s  out 
then and th ere  it w ould  hurt him  in the estim ation  
of other people, and it w ou ld  s im p ly  be the b e g in -
ning o f th e whole collapse, and that he w ould p ledge 
me his w ord  that i f  an y th in g  should  happen— that 
if Claflin foreclosed on him , that we cou ld  get in 
and get our goods there, and he show ed them to me 
there on th e floor.

Q Now, afterwards he failed , and w hat d id  y o u r  
house do—I show' you  th is paper and ask  you  what 
your house did with reference to the transference 
of the title to  those good s  ?

A As so o n  as R in g , M errill & T illo tson  fou n d  
out we d id n ’ t g e t  the m on ey  that n ight they  charged 
the accou n t as per m y agreem ent— they charged  to 
my personal account, and a fterw ards transferred to 
me their r ig h t, title and interest in the same.

Q Is that the p ap er? •
A Yes, sir.

The C ourt: W h en  was that paper e x e cu te d ?
Witness : A ug. 31, 1893.

Paper offered in evidence.
Q After you received  that, what d id  you  d o  in 

re erence to obtaining— after Crane fa iled , what d id  40



y ou  d o  in reference to ob ta in in g  those goods—you 
began  th is su it in  rep levin  ?

A  Y es , s ir ;  entered su it in rep levin , o f which 
th is is the ou tcom e o f  that.

Q W h e n  y ou  w ent to  the store— d id  you go to 
the store w ith  the sheriff to  id e n tify  these goods?

A  I  d id .
Q W h o  d id  y ou  find  there \
A  I  fou n d  M r D em arest, and  I went also with 

10 M r. O lds, and som e others in the em ploy of the 
Claflin C om pany.

Q N ow , can y ou  tell us w hat good s  were on 
there— that y ou  fo u n d  there at the tim e ?

A  I fou n d  these R in g , M errill and Tillotson 
good s , tw o N o. 151 ch am ber suits, at six ty -six  and 
tw o-third  cents per su it— that is the price by the 
hundred, am ounts to th irty-tw o th irty .

The C o u r t : D o  you  k n ow  w h ich  two of those 
were ord ered — th ey  were the tw o sh ipped  under the 

^0 order o f  M a y  6t,h, and one o f  them  under the order 
o f  A p ril 13 ?

W itn ess  : B oth  o f  those were under the order 
o f  M ay  6, and sh ipped  M ay 10, because he sold the 
first su it; I  k n ow  that from  his ow n word when he 
ordered  the others ; a lso three N o  161 chamber 
suits, value $37.50 fo r  the three ; three No. 162 
cham ber suits at abou t $15 ; tota l, $173.83.

Q T h ey  were rep lev ied  b y  the sheriff that day?
A  Y es, sir.
Q A n d  afterw ards re-replevied  b y  the defend-

ants ?
A  Y es, sir.
Q In reference to the house o f  R in g , Merrill and 

T illo tson , w hat was y o u r  relation  to that house-
b rok er y ,

A  I  was a ctin g  as b rok er fo r  them in New xor 
c ity , and a general western agent around Pittsburg 
and B u ffa lo  ; a lso as a b rok er fo r  the exportation o 

40 their g ood s  to d ifferen t countries.
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Q Did you a lso  represent the house o f  E. G. 
Fitch & Co. ?

A I did.
Q Did you deliver Mr. Crane a n y  g o o d s  from  

the house o f E. G. F itch  & Co. ?
A I did.
Q Now, at the tim e o f  Mr. Crane’ s fa ilure, was 

he also owing you  m on ey fo r  those g o o d s — the 
goods of E. G. F itch  & Co. ?

A He was. 10
Q W hat were the con d ition s  upon  w hich  you  

delivered him the goods, or caused  g ood s  to be d e -
livered to him through this h o u se?

A On the same terms and con d ition s.
Q Have you the orig in al o rd ers?
A I have.
Q Just reler to them — w hat was the first order 

that you have there in date ?
A I have some orders here that w ere paid  for  

formerly and not a p p licab le  to this case. 20
Q If the goods m entioned in those orig inal or-

ders went in subsequent orders th ey  were u pon  the 
same conditions ?

A They were.
Q Read us the first intim ation  that you  sent to

E. Gr. Fitch ?
A It is marked A pril 1st.
The Court: W h ich  A p ril ?
Witness : 1893
A , ,  r 3 0
a  May 1 explain  the relationsh ip  to the fa ctory  

t at I sold the same good s  for, and the one fa c to ry  
merged into the other— in other w ords, one fa c to ry  
was drowned.

Q What was the nam e o f  that ?
The A ekland o f  P enn , was drow ned out, it 

erged then into the A th en s Furn iture C om p an y  o f  
e“ 8’ Penn. ; the p roprietors  o f  the factories  

wnsohdated and traded under the firm o f  E. C 
r itch & Or» . ,, ., oo . , it was then organized  as the newr 40
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A th en s F u rn itu re  C om p an y , and I  so ld  out the 
rem nant o f  the o ld  A th en s  C om pan y, or E. G. 
F itch  & C o.— m eaning the sam e thing, and after-
w ards w ent a lon g  w ith a new com p a n y  as agent.

Q E. G  F itch  & Co. is w hat V
A  • T he p arty  interested  here.

Q T he first ord er y ou  sent to th ose houses is 
dated  w hen ?

A  Th is order is to  E. G . F itch  & C o .— the date
10 M a y  IB— sh ipped  on M ay 19, 1893.

O rder read to  the C ourt and ju ry .

Q W e ll ,  now , what d o  you  m ean b y  the orders 
there— I w ill ask you  this question  : when you made 
the rep levin  in th is case d id  y o u  find any of the 
g o o d s  ordered  there in the store ?

A  I d id , sir.
Q T ell us what good s  y ou  iden tified  there in the 

store ?
o (v A  This is the o n ly  order that is unpaid—this 

order o f  M a y  13, to E. G. F itch  & Co. is the only 
order on ou r b o o k s  that is unpaid.

T he C o u r t : Mr. D u n n  w ants y o u  tell us which 
o f  the g ood s  em braced  in that order you  found in 
M r. Crane’ s store at the tim e o f  the replevin  ?

W itn es s  : O ne N o. 240£ dresser ; we d idn ’ t find 
the w h ole  suit, bu t on ly  the dresser.

M r. O ld s : I  m ove fo r  the dism issal o f juror 
num ber one, as h av in g  been on  the P orter case.

M otion  overru led  ; ex cep tion .

W itn es s  : T he value o f  that dresser is $19, the 
fu ll su it bein g  w orth $38— I, as a manufacturer, 
k n o w ; there is a law  am on g  all manufacturers—a 
com m ercia l law — that the half p rice  o f  a suit is the 
p rice  o f  a dresser, and that the bed  and the wash- 
stand form s the other, and in that w ay we form that 
p rice  ; one N o. 235£ cham ber suit, $24.50 ; one No. 
221 at $27 ; total, $70.50— to be fou n d  on this order.

40 Q W e re  you  the ow ner o f  those goods, with title
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to those goods, at the tim e that you  took  ou t you r 
writ of replevin ?

A I was the ow ner o f  those g ood s  b e fore  that 
replevin.

The C ou rt: H ow  d id  y o u  com e to  be the ow ner ?

Witness : I have the letter o f  assignm ent, dated  
September 2, ’ 93.

The C ourt: That is an assignm ent from  w hom  ?

Witness: From  E. G . F itch  & Co., o f  A thens, 
Penn.

Q And how m uch ?

Mr. Olds: I wish to ob je ct  to this assignm ent, 
if yonr Honor please, on the grou n d  that it  p u r-
ports to be made by  E. G. F itch  & C o .; are they a 
corporation or partnersh ip?

Witness : A  partnership.

Mr. O lds: Then I  w ithdraw  the ob jection .
Q You know the signature ?
A Yes, s ir ; very  well.

Assignment read to the C ourt and ju ry .

Q W hat is the balance due to E. G . F itch  & Co. 
upon that assignment ?

A The balance that was due to m e was $108.47.
Q Now, did you also represent the H arrisburg 

Furniture C om pan y ?
A I did.
Q And in the capacity  o f  b rok er?
A Yes, sir.
Q 1 show you these papers, and ask you  i f  they 

«re the original orders sent b y  y ou  to the H arris-
urg Furniture M anufacturing Com pany as your 

broker? , , f"-
A They are.
Q Grive us the date o f  the first order ?
A There are on ly  two orders in here that w e find
e S°°ds in ; one is M ay 15— that is the b ill— and

une 14; one is the order o f  M ay 13, and the date o f  
the bill is May 15.

4
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40
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T h e  C o u r t :  ’ 9 3 ?

W itn e s s :  Y es, sir.
The C o u r t : A n d  what was the other order?

W itn es s  : T hat was due the 14th.
Q Just read us u p on  w hat term s those goods 

w ere delivered  to  Mr. Crane’ s store ?

W itn ess  does so.
M r. O ld s : W h a t  are you  read ing from  now f 

^  W itn ess  : I am read in g  now  from  the first order 
th at I sent in, a§ the other is on the terms of the 
form er order.

W itn ess  reads order o f  M ay 13.

Q A n d  the other order is dated  when ?
A  M arch  23.
Q That is in you r ow n h an dw ritin g  ?
A  Yes, sir.
Q A n d  good s  sent in pursuan ce o f  i t ?

20 A  Y es, sir.
Q A n d  w hat is the n ex t order d a ted ?
A  Jun e 14th is the date o f  the b ill.
Q H ave you  the order there ?
A  This o f  Ju n e  14th m ay be a continuation of 

this first order.
T h e  C ou rt :  The order was filled  b y  tw o ship-

m ents ?
W itn ess  : Y es, sir ; I th in k  th is was a continua-

tion  o f  the sam e ord er— N o. 11 and 12 desks.
30

Q W h a t  is that you  are read in g  fro m ?
A  F rom  M ay 13.
Q N ow , ju st tell us i f  there was anything due 

and u n pa id  upon  these orders at the time that the 
rep levin  to o k  p lace, and Mr. Crane failed  on that 
order ?

A  Y es , sir, there was.
Q Tell us how  m uch ?
A  $80.50.
Q A n d  ju st tell us now  w hat good s , if  any, yoU
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found there that had been delivered  to  the store in 
pursuance o f that order %

A One six drawer ch iffon ier, w ith  glass, $8 ; one 
six drawer chiffonier, hat b o x  and glass ; one th ir-
teen bookcase ; one N o. 10 lad ies ’ desk , $8.50.

Q Making a total o f  w h a t?
A $48.
Q Now, was the title o f  those g o o d s  reserved b y  

the company transferred to  you  ?
A Y e s ; they were transferred to me S eptem ber 10 

5, 1898.
Mr. O lds: I wish to ob je ct  to  th is assignm ent 

on the ground that the assignor appears to  be a co r -
poration, and no authority  fo r  the transfer is given .

The Court: There’ s w hose signature %

Witness : This is signed b y  John  K. R o y a l, w ho 
is the manager and secretary o f  the con cern — th ey  
call him the business m anager also.

Q And have those good s  been ch arged  to  you  20 
and paid for by  you  ?

A They have.
Assignment admitted in evidence ; exception.

Q Now, did you also represent the Connersville 
Cabinet Company ?

A I did.
Q And were you representing them as broker?
A I was.
Q Just state whether any g o o d s  were delivered  

by you to Mr. Crane from  the C onnersville  Com - 30 
pany, and if so, when, and upon what co n d it io n s ?

A I sent them an order on M ay 12, 1893.
The Court: Have you got it there ?
Witness: Yes. sir; it is punched out here, 

either 10 or 12 ; it was on their file.
Q And returned to you b y  them ?
A Yes. .

Witness reads the same.
Witness: On Septem ber 13th, th ey  returned 

this to me. 40
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Q W e re  the g ood s  sh ipped  in pursuance o f that 
order ?

A  Y e s , s ir ;  and transferred to m y account on 
A u g u st 31st,

M r. Olds : Instead  o f  Septem ber 13th?

W itn ess  : Y es, sir ; and  signed  b y  Mr. Right.
Q D o  you  k n ow  his signature ?
A  Y es, sir.
Q A n d  is that his signature ?
A  Y es , sir.

D efen da n t’ s cou n sel m akes the same objec-
tion as before, and excep ts  to  the ru ling of the 
Court.

Q W h a t  am ou nt was due to y ou  on account of 
the C onnersville  order at the tim e o f  the Crane 
fa ilu re  ?

A  $38.25— we have not the w h ole  order there.
Q A n d  the va lue o f  the order is w h a t?

20 A  $33.25— I have g o t  the item s here, if you 
desire.

Q D id  y ou  a lso represent the Indiana  Furniture 
C om pany ?

A  I  d id , sir.
Q In w hat cap acity  ?
A  A s  a broker.
Q A n d  d id  y ou  deliver good s  to Mr. Crane as 

such , in  reference to that com p a n y  ?
A  I  d id , sir.
Q 1 sh ow  y on  this paper, and ask you  if those 

are the orig inal orders b y  w h ich  the goods were 
sent ?

A  Those are.
Q H ow  m any orders are there ?
A  There is o n ly  one o rd er— o n ly  one bill-

The C o u r t : M ay  18, 1893 ?

W itn ess  : O f M ay  18th.
Q W h a t  was the con d ition  u pon  which those 

40 g o o d s  w ere delivered  ?
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A That was in m y order o f  M ay 13th, and 
shipped May 18th, from  C onnersville  ; the co n d i-
tion of this order was, th ey  were sh ip ped  on c o n -
signment ; this is based on  the original agreem ent 
of March 23d, the form  order on which the latter is 
set out.

Objected to as a vo lu n tary  statem ent b y  w it-
ness, by which there is no warrant in that ord er 
itself, and I ask that be stricken out.

The Court : There is no reference in that w riting  10 
to anything prior?

Witness: Oh, yes, the sam e term s and co n d i-
tions as on my order o f  M arch  23d.

The Court: N ow , you  m ay read vou r order o f  
March '¿3d.

Witness does so.

Q The goods were delivered in pursuance of 
those ordere-now, tell us what goods were in Mr 
Crane’s store ?

4  I am sorry to say I  foun d  o n lv  one sideboard  
at $43.00.

Q And that was covered  by  the order o f  what ?
^ May 13th, and sh ipped  on  M ay 18th, as per 

invoice. 1

thftim What WaS the halance owing to you at 
A $90.04.

th ÎV t^ P  y ° U als°  an assi^ nm ent o f  transfer o f  
\ ; e, 0t those £ ° ods the Ind iana  C om pan y ? 30

hv tit aVe’ S*r ’ under date S eptem ber 1st, signed  
* secretary, whose signature I k n ow  very well.
kame objection  and sam e excep tion , 

along'thauhes N° W’ -™'1 haVe b6en teIli“g us aU
the on th e  Vanous orders were sent b y  you  to 

which?0: i  r d . th e y r e fe i-rcd  t0 understandings 
between ¿ had T " 1 C rane- 'v h a t  had transpired

»“<iers(anding?nd 3116 Whi°h W° " M 3" Stify snch
5 *40

20
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W itn ess  : P r io r  to sh ip p in g  him  any goods, he 
cam e in to  m y  office and said that he wanted to have 
som e o f  o a r  g o o d s  ; that he needed them to fill up 
and  tone u p  his s to ck  ; he k n ew  that I  knew all 
abou t the m ortgage to  Claflin C om pan y, and there-
fore  he said in answ er to m y question  to him : “ Mr. 
Crane, how  d o  you  ex p ect to p a y  fo r  these goods ?” 
“  I  ex p ect to p ay  fo r  them  in 30 and 60 days and 
I  said, “ I cannot sell you  any o f  those goods out- 

10 right, k n ow in g  the con d ition  fin ancia lly  that you 
are in, and k n ow in g  the hold that the Claflin Com-
p an y  has g o t  on y o u ; ”  and he said, “ Can’ t you 
not send m e those good s  on consignm ent and this 
w ill g ive  y o u  am ple p rotection  ?”  “ W e ll ,”  I said, 
“ i f  that can be arranged I am w illin g  to sell you 
the good s , but th ey  m ust be ou r prop erty  until the 
g ood s  are paid  fo r .”  U nder those term s he entered 
into  an arrangem ent with m e— to secure me in case 
o f  any troub le  w ith  M r. Claflin. H e asked me at 

20 the tim e if  I w ou ld  prefer h av in g  those goods come 
in not m arked “ con s ign ed ,”  and not marked on 
the good s , or on the b ills , as it m igh t hurt him, per-
haps, in the estim ation  o f  h is com petitors here, or 
in gettin g  other good s . H e th ou gh t that if  we had 
this arrangem ent betw een us it ou gh t to make me 
p er fe ctly  safe. A fte r  g iv in g  it  thought, I acted 
upon  that b e lie f that 1 was safe.

Q D id  you  a lso represent the A rm strong Furni-
ture C om p an y  ?

^  A  I  d id .
Q I show  y ou  this order, and ask you if y°u 

sh ipped  the g ood s  to  Mr. Crane in pursuance of 

that ?
A  I d id .
Q W e ll, now , w hat was the d a te ?
A  T h e date o f  this order was M arch  23, of which 

this is the orig inal.
Q W ritte n  b y  you  ?
A  Y es, sir.

40
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Q Just read it to us— 1893 ?
A Yes, sir ; M arch 23. B ill, M arch  29, I  find 

five Wo. 44 tables at $2.40, $ 12 .00 ; ten N o. 42 
parlor tables at $15 25 a dozen, $12.71 ; tw o N o. 63 
tables, $2.25 ; tw o N o. 40 tables, $1.71 ; tw o N o. 21 
tables, making a total o f  $30.38.

Q How much is due upon that bill ?
A $71.60—1 beg pardon  ; th ey  d id n ’ t sh ip  the 

whole o f the order.
Q No part had been paid  ?
A No.
Q Were those good s  transferred to y o u — the 

title of the com pany a fterw ards ?
A Those goods were transferred to  m e under 

date of September 27, 1893, signed  b y  the A rm -
strong Furniture C om pany.

The C ourt: W h ose  signature ?

Witness: J. J. C om es— this is the signature, 
but that I don’ t kn ow  ; I  kn ow  the gentlem an, but 
I don’ t know his signature.

Q How is it signed ?
A Generally in the way it com es to  me.
Q So far as you  kn ow  ?
A To the best o f  m y k n ow led g e  and a b ility  that 

is his signature.

Mr. Olds : O f whom  ?

Witness: That is the signature o f  Mr. Com es, 
the secretary. *

v You have had other correspon den ce  with him  ?
A Yes, sir.

The C ou rt: D o  you  mean that you  have corres-
ponded with the com pan y  and had letters from  him  ?

Witness: Yes, sir, from  this sam e gen tlem an —  
the company is in the hands o f  a receiver now .

The Court : From  y o u r  k n ow led ge  o f  handw rit- 
lng from that correspondence from  Mr. Com es, 
whose signature is that ?

Witness: That is h is signature.

10

20

30

40
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M r. O lds : Sam e e xcep tion  and sam e objection. 

W itn ess  reads order dated  M arch  23, 1893.

C ross-exa m in ed , b y  M r. O lds :
Q L o o k  at papers show n you  and  say whether

th is  is the orig in a l in vo ice , the b ill  o f  lading for 
w h ich  g ood s  w h ich  yon  h ave ju st testified were 
sh ip p e d  to Mr. Crane b y  the A rm stron g  Com pany? 

A  Th is is the orig in a l b ill, o f  w h ich  this is a

W h ic h  is the orig in a l b il l— the one I hand

20

30

f la i
A  Th is is the or ig in a l b ill.
Q W h a t  date ?
A  D ated  M arch  29.
Q A n d  the other paper is a b ill o f  lad in g  %

A  Y es . sir.
Q T h e sam e date ?
A  M arch  29— yes, sir.

In v o ice s  o f  M arch  29, 1893, read to  the Court

and ju ry .
Q L o o k  at the ten papers sh ow n  you  and say 

w hether n ine o f  them  are the original invoices of 
th e g o o d s  w h ich  y ou  have jn st testified  were shipped 
to  Mr. Crane b y  the In d ian a  com p a n y  f  

A There is o n ly  one in v o ice  in th is  case. 
q  1 o n ly  ask  i f  th ey ’ re the orig in a l invoices *
A  So far as I k n ow , th ey  are.
Q A n d  the tenth paper is a b il l  o f  lad in g  "

cam e in on e o f  the sh ipm ents ?
A  Y es , sir ; M ay  17 b il l  is, I presume, the same,

because there are tw o b o x e s  o f  g lass w hich wou

in d ica te  that . ;n
Q A n d  is that the b ill that the good s  came

w h ich  have been since transferred to  you  ?
A  Y es , sir.

B ill  read to the ju ry .
Q Three papers are now  show n you—one an » -  

i v o ice  from  the C on nersville  C abinet Com pany o
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Connersville, Indiana, dated M ay 25, 1893; say 
whether that is the orig inal in v o ice  fo r  the good s  
which you have ju st testified  were sh ipped  b y  that 
company to Mr. Crane under y o u r  order, together 
with the accom panying b ill o f  lad in g  and personal 
letter to Crane ?

A This is the d edu ction  fo r  broken  glass ; it is 
not in their handw riting that is put on here.

Q Yes, with that ex cep t ion ?
A Yes, sir ; that is the orig in a l o f  w hich  this 10 

other is the co p y — that is right.
Q The papers I have show n you  are the o r ig i-

nals ?
A Yes, sir.

Counsel reads invoices  to the ju ry .

Q Do you rem em ber, Mr. P orter, in g o in g  over 
these goods, that the N o . 1 sideboard , or  141 side- ’ 
board that you say y ou  found-— this is the com p a n y  
in which you fou n d  all o f  their g o o d s ?  gQ

A Yes, sir.
Q And do you  not rem em ber that in g o in g  over 

the goods, that there was a broken  glass fo r  w hich  
you agreed to a llow — for w hich  it was consented  
that $1.50 would be a llow ed  ?

A I have no recollection  ; but i f  there was, and 
Mr. Demarest said so, I am w illin g  to adm it it.

The C ou rt: That is $33.25, less than $1.50 ?
Mr. Olds : I believe so.

Q Look at the s ix  papers show n you , appearin g  
to be invoices, statem ents and  letters from  the H a r-
risburg Furniture C om p an y , from  H arrisburg, P a ., 
and state whether the in v o ice  was the orig in al in -
voice for the goods w h ich  y ou  say were sh ipped  b y  
that company to Mr. Crane under the ord er sent b y  
you?

-A I find that tw o in vo ices  here, one o f  M ay 15, 
aod the other is dated  Ju n e  15—

The C ourt: Those are the orig in al in voices  ?
6

40
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* W itn ess  : Y es, sir.
Q A n d  is another o f  these papers an original 

statem ent, sent b y  the sam e com p a n y  to  Mr. Crane?
A  Y es, sir ; that statem ent cou ld  have been left 

b y  the w riter— carried  in his p o ck e t— a statement 
g en era lly  sent to me.

Q W h a t  d o  y o u  m ean b y  the w riter ?
A  W e ll ,  the o ffice— and sent m e the statement, 

and I w ou ld  brin g  that statem ent up in m y pocket 
10 w hen  I v isited  Mr. Crane.

Q B u t it is an orig in a l statem ent, whether it 
cam e from  H arrisbu rg  or from  y o u  ?

A  Y es, sir.
Q T he in v o ice  o f  M ay 15, ’ 93, says, “  F. E. Crane 

to the H arrisburg F u rn itu re  C om pan y, terms five 
d ays  and th irty  days, on  cars at H arrisbu rg”  ?

A  F ive  o ff— th irty  days.
Q A n d  the in v o ice  o f  Jun e 15, ’ 93, is the same l
A  Y es, sir.
Q D o  I  understand that y ou  fou n d  a total of 

$8o.50 w orth o f  g o o d s  b y  the rep levin  '(
A  In  the H arrisbu rg  g ood s  ?
Q Y es.
A  N o  ; $48.
Q Y o u  sent an order, y o u  say, M ay  13, ’ 93, to

E. Gr. F itch  & C o .— see i f  that in v o ice  handed you, 
dated  M ay 18, ’ 93, is fo r  the g o o d s  ord ered?

A  Y es, sir ; it  is fu lfillin g  m y order o f  May 13;
the ord er is filled  in fu ll, ca llin g  fo r  the same num- 

3 0  , bers.
Q A n d  are the g o o d s  that you  fou n d  in replevin 

the g o o d s  that are taken in that order, and sent in 
that in v o ice  ?

A  Y es, th ey  are.
Q This is the in v o ice  o f  M ay 19, ’ 9 3?
A  In response to m y order o f  M ay 13, ’ 93.

O rder read to the ju ry .
Q In  the R in g , M errill & T illo tson  case, have 

40 y o u  cop ies  o f  the in vo ices  ?
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A Yes, sir.
Q Please produ ce  them  ?
A W e have cop ies o f  every  one ; we k n ew  that 

you had the originals and  so  had to  p rod u ce  the 
copies.

Q Do you know  that we have the orig in als in the 
the Ring, M errill & T illo tson  case ?

A W ell, I w on ’ t say p ositive ly , but I kn ew  that 
you had all the [tapers ; I  su p p osed  so ; y ou  have 
the original order.

Q You assume it, then ?
1  That’ sv a 11.
Q Do you know  w hether the orig in al in vo ices  in 

the Ring, M errill & T illo tson  case read in the o rd i-
nary manner ?

A Yes, sir ; it reads ju st the sam e as the orders 
read, “ Bought o f ; ”  the term s in that were s ix ty  
days.

Q W ell, you r order agrees to  b u y in g  th irty  ?
A W ell, it w ould  be that,

Q W ho was present when the rep lev in  to o k  
place ?

A The sheriff, you rse lf, and M r. D em arest, I 
think.

Q When was it when Mr. Crane cam e to you r 
place and had with y o u  the im portant interview  
about which you  have testified, a bou t b u y in g  g ood s  ?

A Shortly previous to  the first sale that we m ade 
him; I should say it was perhaps in the m onth o f  
March or February.

Q 1893 i
A Yes, sir ; he was in the office.
Q Whose was the first sale that you  m ade him ?
A 1 think I m ade it m yself.

Q The Lew is-P orter C abinet C om p an y  ?
No, s i r ; I th in k  the first g o o d s  he b ou g h t 

rom lls was those tables from  the .A rm stron g  b ill.
Q What is the date o f  that first order from  the 

Armstrong C om pany ?
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A  The first and  o n ly  ord er— the first order that 
h e  b ou g h t from  the A rm stron g  peop le , was bought 
from  m y ow n floor, and b illed  b y  m y se lf— it was of 
M arch  23, ’ 93.

Q A n d  a ccord in g  to  y ou r  best recollections be-
fore that that Crane cam e in '(

A  I d on ’ t th ink  it was th is date ; I ’ m not clear 
on  that.

Q D id  he com e to b u y  g ood s  from  you  ?
10 A  H e cam e in to have a ta lk  w ith  m ein  reference 

to  m ak in g  arrangem ents to b u y  the g ood s  and per-
fe ct  arrangem ents w ith  m e in  the office, and then 
afterw ards he w ou ld  send his bu yer or any o f his 
clerk s in to b u y  g ood s  from  m e ; it w ou ld  be, how 
Hver, w ith  the u n derstan d in g  that everyth ing would 
be b ou g h t on  that basis.

Q The first d a y  he m ade no purchases, but merely 
a personal in terv iew  ?

A  H e m ay have bough t, th at I d o n ’ t k n ow — I’ m
20 n ot sure.

Q D o  y o u  k n ow  what tim e in the d a y — the after-
n oon  or the foren oon  ?

A  T hat I ’ m n ot p ositive  a b o u t— it  m ay have 
been in the a ftern oon .

Q W h o  was present ?
A  T he w h ole  fo rce  in the office.
Q H ave y ou  any one here to -d a y  w h o was pres-

ent and heard that in terview  ?
A  N o , sir.

30 Q D id  y o u  not con sider th is an im portant mat-
ter to  b rin g  w ith  you  som e one when you  had here 
so m uch  at s ta k e ?

A  I  d on ’ t th in k  it was necessary, because Mr. 
Crane is here h im self to  testify  to  it.

Q D id  you  m ake any en try  or  mem orandum  of 
that interview  ?

A  N o , sir.
Q N o t  as soon  as it was m ade ?
A  N o , sir.

40 Q O r at any tim e ?
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A No, sir..
Q The only m em oranda that you  have re la tin g  

to it are the orders that you  afterw ards sent to  these 
firms ?

A Yes, sir.
Q But your clear reco llection  is that Mr. Grane 

wanted to buy goods, and on ta lk in g  over the C laf- 
lin mortgage and his general con d ition , yon  agreed 
that if any were sold , they should  be so ld  on c o n -
signment ?

A Yes, sir.
Q And billed in that w a y ?
A  No, sir.
Q W hy not b illed  in that w ay ?
A 1 stated to -day  that the reason that he d id n ’ t 

want them billed  that w ay was, it m igh t interfere 
with the arrangem ents that he m ay have had  with 
other people— I suppose it m eant the C lailin C om -
pany and others.

Q And you u n dertak e  to sa y— k n ow in g  Mr. 
Crane’ s condition, k n ow in g  the chattel m ortgage 
which Clailin <& Co. had upon  h im — that you  co n -
sented to the suggestion  he m ade and entered into  
that scheme with them to sell him g ood s  and re-
tain a secret lien, so that other cred itors m igh t be 
deceived ?

A I didn’ t con sider it such.

Q I understand that you  were abou t to transfer 
goods to him in such a w ay that w ou ld  m ake him  
resemble the ow ner, and oth er cred itors  m igh t 
think he was the ow ner, and all the tim e retain a 
secret lien upon them ?

-A No, sir ; it never entered  m y th ou gh ts— it is 
2 transaction that is bona  fid e .

Q He said that it m igh t in terfere  w ith h is get- 
dng goods in other lines ?

^ He didn’ t put it in that w a y — the w ay he p u t 
] Was’ that it m ight cause him  con siderab le  trou b le  
,n getting other goods.
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Q W h y  was that ?
A  H av in g  the g ood s  con sign ed  here to W m . M. 

L y o n s  & C o., w hose hom e was in N ew  Y ork , he and 
M r. Crane was d o in g  business in P aterson  and would 
have to com e up here and get the g o o d s  transferred 
from  the ra ilw ay com p a n y  to him .

Q D id n ’ t you  say  it m ight in ju re  him in other 
lin es  o f  cred it ?

A  I f  I testified in that w ay, w h y I made an 
10 error— his in feren ce was, that it w ou ld  cause him 

con siderab le  annoyance.
Q D o  y o u  rem em ber h av ing had an interview 

w ith C laliin ’ s a ttorn ey  a year ago, when this mat-
ter was under investigation , and  parties were trying 
to find ou t where the title  was, and  how these mat-
ters co u ld  be settled  ?

A  Y es, sir.
Q A n d  d o  y o u  rem em ber that he cam e to your 

office by  appoin tm en t w ith  a stenographer to take 
20 y o u r  statem ent ?

A  That q u estion — I to ld  y ou  yesterday, I am 
n ot clear that it was w ith  a sten ographer; I under-
stood  that it was w ith  yon  ; I  d id n ’ t k n ow  that you 
w ere com in g  so as to  ta k e d o w n  all the conversation 
betw een us, and brin g  it in to  C ourt to use it.

Q Y o u  rem em ber that we m ade an appointment s
A  Y es, sir.
Q A n d  d o  you  rem em ber, as a m atter of fact, 

that the a ttorn ey  cam e there w ith a stenographer? 
30 A  Y es, sir.

Q A n d  y ou  had one ?
A  Y es, sir.
Q A n d  you  and  that a ttorn ey  had a conversation 

abou t these d ifferent th ings, and y o u r  stenographer 
and the a ttorn ey ’ s stenographer to o k  it dow n ?

A  Y es, sir.
Q A n d  d id  y o u  n ot at that interview , September 

8. 1893— y ou  then said that Mr. Crane gave as the 
reason w hy he d id n ’ t want these good s  m a r k e d  or 

40 sh ipped , “ con s ign ed ,”  that it w ou ld  injure him
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in getting credit in o th er lines, and w ou ld  in jure 
him with Claiiin & Co. ?

A I said it m ight in ju re him  in the estim ation  
of Claiiin & Co.

Q That is what he said ?
A That is what I said.
Q Didn’ t you say so ?

W itness doesn ’ t answer.

The C ou rt:  Y o u r  reco llection  w hether vou  rec-
ollect that you told M r. O lds that C rane had told  
you that if the g ood s  were m arked  as con sign ed , or 
hills made out, as con sign ed , it w ou ld  in ju re  him in 
getting credit from  peop le  ?

W itness: I  told  Mr. O lds that.

The C ourt: That Crane had told  y ou  th a t?

W itness: Y es, sir ; hut I ’ m not clear now  that 
Mr. Crane put it that w ay.

Q On S eptem bers, ’ 93, you  w ere actually nearer 
one year to that conversation  than now , and tell the 20 
jury that when Mr. Crane told  you  such  that it 
never entered you r head that it w ou ld  be in ju ry  to 
other creditors ?

I do, m ost em p h atica lly  ; that is an insinua- 
tion and I think m y character stands as g o o d  as 
Waflin s, or any one in the U nited  States 

Q Do you, as a business man, k n ow  that every  
ay creditors go  into  a store they look  around with 

a view of g iving cred it—

Objected to.

he C ou rt. D o  you  kn ow  that every  d a y  busi-

J l m.hn W,a' k ' n : °  mKrchanfs’ » ‘ ore» to see what
rhev ■ .lave’ with a view  o f  determ in in g  w hether 

give him cred it or  not ?

Witness ■; I suppose th at’ s true.

and Mr n " “ 8  the s itu a ,ion  o f  the Ciaflin C om p an y  
Mr P >rane’ ^  yOU notl helieve that ill view' o f
noth‘i a n e S iSratement With y ou  as to  his view  in 

‘ VIng the good s  m arked  p rop erly , that C laiiin 40

30
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& Co. were liab le  to be put in jeop a rd y  b y  passing 
a lo t  o f  g ood s  to  his cred itors or m anufacturers by 
th e m ak in g  o f  untrue statem ents on the purchase ? 

A  1 d o n ’ t.
Q So far as the chattel m ortgage is concerned, 

y o u  knew  that at the date o f  Mr. Crane’ s first fail-
ure C laflin  C om p an y  were abou t the largest credit-
ors ?

A  I  kn ew  that C laflin  & Co. had a mortgage 
10 u p on  this man fo r  g ood s  that he hadn ’ t in his store. 

T h e ,C o u r t :  The question  is, w hether you  knew 
that at his first fa ilu re  C laflin  & Co. were his largest 
cred itors  ?

W itn ess  : I  knew  that.
Q D id n ’ t you  also k n ow  that in tak in g  theinort 

ga ge  from  him th ey  took  it under the agreement 
and  advanced  him  $4,000 to settle u p  with other 
cred itors  ?

A  Y es, sir ; and d id  it fo r  d ou b le  that amount. 
20 Q A n d  further, at the sam e tim e they agreed 

them selves to g ive  him  other advances o f  three or 
fou r thousand d o llars  in g ood s  ?

A  Y es, sir ; I knew  t h a t ; he said that at the 
m eetin g  o f  his cred itors.

Q Y o u  m ean, then, that C laflin  & Co. had done 
a great favor to  Mr. Crane ?

A  I  d o n ’ t th in k  s o ;  I considered  that was a 
shrew d business tr ick  to get even — they give no 

30 favor.
Q D o  you  m ean to  say that you  w ou ld  have been 

g lad  o f  the o p p ortu n ity  to have taken a m ortgage- 
d o  y ou  claim  that to  g ive  $100 in cash and three oi 
fo u r  thousand d o llars  m o r e —interru pted—

A  H ear m e— if I was the Standard Oil Company 
I  w ou ld  want the earth, I  suppose, or C laflin & Com-
p an y  either. .

Q D o  y ou  k n ow  the date o f  M r. Crane calling
his cred itors  together at 150 Canal street ?

A  I d on ’ t rem em ber the date.40
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Q (five us your best reco llection  ?
A I can’ t now.
Q Do you rem em ber the date o f  the first fa il-

ure ?
A I remember the date o f  the m eeting o f  his 

creditors.

Q W hat was the date o f  the m eeting o f  his cred -
itors ?

A I say I don ’ t ; I  d o n ’ t k n ow  the dates o f  each ; 
but I remember the tim e w hen I  m et there, repre- 10 
senting the Indiana C om p an y  as a cred itor.

Q Do you know  that the date o f  the first fa ilure 
was about the date o f  the ch attel m ortgage ?

A I think he told  us that the ch attel m ortga ge—
I think that refreshes m y m em ory  n ow — he told  us 
that the chattel m ortgage was effected  at that m eet-
ing of the creditors.

Q How long was it a fter when Mr. Crane cam e 
into that store to purchase g ood s  ?

A I said I  had that in terview — perhaps it was ^  
two or three weeks— I have forgotten  h ow  lon g  it 
was after, but it was not very  long.

Q Was this interview  w ith  you  a fter M r. Crane 
had-attempted to form  a s tock  com pan y , and had 
failed ?

•d The reason fo r  his ca llin g  a m eeting o f  his 
creditors was on accou n t o f  his n ot bein g  able  to 
form his stock com pan y, and you  p eop le  com in g  to 
his assistance; it was a fter that tim e that I had a o() 
conversation with Mr. Crane.

Q Do you rem em ber how  lon g  1 
A No, sir ; not the exa ct date.
V Did you, in any o f  the cases w hich  y ou  have 

testified about in this suit, receive rep lies from  the
several furniture m anufacturers in rep ly  to you r 
orders?

^ No, sir ; that is one th ing  that I d o n ’ t receive 
38 a broker—I don ’ t have com m u n ica tion s— to  put 
1 ln .black and white, i f  it ’ s received.

8
40
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T he C ou rt : H e asks you  i f  you  d idn ’ t receive 
a n y  com m u n ica tion s from  any o f these people in 
rep ly  to you r orders ?

W it n e s s :  IN o, sir. . . .
Q In  a ll these cases that are in clu d ed  in this suit,

in  sen d in g  the orders you  guarantee the payment?

A  E very  one.
Q A n d  since the orig in al sh ipm ents to Crane, 

the accou n ts  have been  charged u p  to  you  and you 

10 h ave paid  them  ?
A  I  have.
Q A n d  it  was on m a k in g  paym en t that these 

transfers o f  title  were m ade to  you  ?
A  On m ak in g  a paym ent.
Q Y e s .
A  W h e n  I  m ade paym ents.
Q H id  y o u  m ake paym ent b e fore  the transfer or

a fter the tra n sfer?  H i ,  ' ,
A  I  have accou n ts  w ith a ll these people, and 

20 im m ediately  at this tim e the g o o d s  were charged to 
m y  personal a ccou n t, and I  was n otified  o f it.

T he C ou rt : E ach  one o f  these assignments, I 
th ink , conta ins such  a n otifica tion  ?

W itn e s s :  Y es, sir.
Q N otified  w hen these orders were charged to

y o u r  personal a ccou n t \
A  Y es , y o u  have g o t  the date.
Q A t  the date o f  the assignm ent ?

30 A  E ach  o f  the assignm ents say so.

Prank E. Crane, a w itness on  beha lf o f  the plai° 
tiff, b e in g  d u ly  sw orn, testifies as fo llo w s .

E x a m in ed  b y  M r. D u n n  : . r8
Q W h a t  was you r business d urin g  tn „

1893-92 ?
40 A  F u rn itu re  dealer.
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Q Where was you r store loca ted  ?
A Corner o f  B roadw ay  and W a sh in g ton  street,

Q Did you  at any tim e d u rin g  the year 1893, or 
the latter part o f  1892, have any dealin gs with 
Samuel P. Porter, either as a m anager representing 
companies or as b rok er representing oth er co m -
panies ?

A I did.
Q W hat was the nature o f  the dealings that you  

had with him— what was it about ?
A Principally to get cred it and b u y  goods.
Q Now, before you  received  any g o o d s  from  

him—from the house o f  R in g , M errill & T illotson ,
E. Gf. Fitch & Co., H arrisburg C om pan y , and  Con- 
nersville & A rm strong C o., o r  the oth ers— d id  you  
know that he was the b rok er o f  those d ifferent 
houses ?

A I did.

Q Did you  g ive  him orders fo r  a n y  g ood s  to 
come to you from  those d ifferent houses ?

A I didn’ t the first tim e I  w ent to  see him .

Q What occurred  the first tim e you  w ent to see 
him in reference to p rocu r in g  good s  ?

A I went to m ake arrangem ents abou t gettin g  a 
line of credit; m y stand ing at that tim e w arranted 
me in going to see the d ifferent m anufacturers and 
their agents.

Q Were you  not able  to obtain  cred it ?
A I was not, unless I  m ade specia l arrangem ent.

Q W hat was the arrangem ent w hich  y ou  m ade 
with the plaintiff w ith reference to ob ta in in g  g ood s  
from these houses ?

A He said, in the first place, that he w ou ldn ’ t 
ship under the circum stances, as the C lafiin C om -
pany had a rope around m e, and th ey  w ou ld  n ot 
take the chances. I asked  him i f  there co u ld n ’ t be 
some arrangement m ade w h ereby  th ey  w ou ld  be 
secured, and I suggested  m yse lf that th ey  sh ou ld

10
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send the g o o d s  in on  con sign m en t. I haven ’ t money 
en ou gh  to  sw im  m yse lf ; it  was necessary for me to 
m ake an arrangem ent w ith  d ifferen ce to get stock, 
and  Mr. P orter  con sen ted  under those arrangements, 
and he lim ited  the am ount at that tim e, and said as 
lo n g  as it  d id n ’ t run up to a large am ou nt he would 
h e lp  m e out.

Q A n d  w hose p rop erty  were these good s  to be, 
u n d er the circum stances ?

10 A  The m an ufactu rer’ s.

O b jected  to.

W itn e s s : T he p la in tiff said that— th a t—I said, 
ik Y o u  can send them  in  on con sign m en t,”  and he 
said w ith  the understanding, “ T h ey  are our goods 
u n til such  tim e as th ey  are p a id  f o r ,”  and I said 
“ Y e s .”

Q A n d  a ll these g ood s  that y o u  have received 
from  these d ifferent houses w hich  I have enumer-

2.) ated, were procured  on that u n derstan d in g  ?
A  Y es , sir.
(J A n d  som e o f  them  were u n pa id  for  at the 

tim e o f  you r fa ilu re  ?
A  T h ey  were.
Q So far as y o u  k n ow , d id  you  hear Mr. Porter’s 

testim on y on  that ?
A  I d id .
Q So far as you  kn ow , is h is testim on y  correct? 

30 A  It  is.
Q C orrect, also, as to the ba lan ce  d u e  on these 

d ifferent a cco u n ts ?
A  Y es, sir.

C ro ss -ex a m in ed , b y  Mr. O ld s :
Q M r. Crane, you  rem em ber each  o f  these ship-

pers, w hose nam es were m entioned  here to day «  
y o u r  presence— E. G-. F itch  & Co., R in g , Merrill & 
T illotson , H arrisburg C om pan y , Connersville Com- 

40 p an y , A rm stron g  C om p an y— had you  n ot settled by
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notes some o f  these com pan ies ’ cla im s in fu ll  prior 
to the time o f you r fa ilure ?

A N ot to m y kn ow ledge.

Q Have you  had a n y  notes tendered b ack  to you  
since the time o f  the fa ilure ?

A Yes, s i r ; but that was notes g iven  fo r  the 
first settlement, the first tim e that I fa iled .

Q In whose case was it ?
A I don’ t rem em ber— I can n ot tell you . I  k n ow  

that within the last fou r  m onths I  received  from  M* 
two different parties, but I can n ot call them  to m y  
mind now. I have a m em oranda.

Q Isn t it a fact that the E llio tt Furn iture C om -
pany have conveyed  you  notes ?

Interrupted; ob jected  to ; ob jection  sustained.
Q Do you not rem em ber d is tin ctly  w hether a 

tender has been m ade b y  any one o f  the com panies 
whose goods are in question  in this suit ?

A Not a single one ; the o n ly  tw o good s  that 
have been sent—  “

TJis C ouvt: T hat’ s enough .

Q When you  went in to see Mr. P orter, you  say  ' 
that he first said that he w ou ld n ’ t sh ip  you , as he 
knew that Claflin C om p an y  “ had a rope  around
hun; y m  80 testified . M r P orter  d id n , t testify

o that language ; d o  y ou  m ean n ow  to say that was 
his precise language ?

4  I don’ t ljnow  w hether it was, but the m ean-
ing was about the same.

Q W e don t want y o u r  version o f  the m eaning • 
we would like the precise language ?
¡ ¡ S  1 don,t know  bu t w hat Mr. P orter m ay have 

Me that same expression  ; I have heard that so
en rom different parties re ferin g  to that co m -

pany.

Q You also said that he co u ld n ’ t sw im —  

to ° ° Urt ’ He SaM that he hadn ’ fc m on ey  en ough

84 40
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Q D o  y o u  m ean that w as an exp ression  you used 

that d ay  to  M r. P o r te r ?
A  I  d o n ’ t  k n ow  ; I  m igh t h are  used i t ; I don t 

d ou b t b u t w hat it  is so ; I  presum e it is.
a  In  oth er w ords, I  w ish  to  find  ou t whether 

y ou  are ca re fu lly  and ca u tiou sly  testify in g  to what 
was expressed  or said that d ay , or g iv in g  the gist 
o f  it  from  you r reco llection  '(

A  i  was try in g  to  te ll yon  the m eaning; I 
10 co u ld n ’ t tell y o u  w ord  for w ord  w hat Mr. Porter 

said , b u t I tried  to  g ive  you  the m eaning and ex  

pression .
a  Y o u  furth er said as fo llow s , “  I  said you can 

send you r nam e on  con sign m en t,”  and he said, 
“ G ood s  to  b e lon g  to  the seller until paid  for, - 
d id  y o u  so testify  a m om ent ago ?

A  I  th in k  so ; 1 th in k  1 did.
Q Y o u  heard M r. P o r te r ’ s testim ony, just pre-

v iou s  to y ou r  go in g  on  the stand 1 
A  I  was in  the room  here.
O Mr P o r te r  didn’ t incorporate that remark in

his t e s t im o n y -a r e  y o u  a bso lu te ly  positive now that 

M r. P orter  m ade such  a rep ly  as that ?
A  A s  w hat ?
Q A s  that the good s  sh ou ld  b e lo n g  to the s lip

pers until p a id  fo r  ?
A  I  th in k  he did.
Q Y o u  th in k  so  ?
A  Y es, sir. « a,«*
Q Isn’ t it a fact, now, that you made use ■ 

expression, “  Consignment,’ ’ -b o th  him and yon

" T  I  d on ’ t h ard ly  th ink  so ; in « .m e  cases I don’t

doubt that it was expressed “  con^ " e ’ |d be out 
cases it might have been expressed it would 
goods until such time as P ^ f o ^ h a v e  h e a r d ^  
o f  those expressions made by M r. Porter ,
it  over d ifferent tim es. in some

40 Q Y o u  say that y ou  don  t d o u b t th

20
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cases one expression was used, and in oth er cases 
the other expression— to what are you  referring  in 
“ some cases”  ?

A When we were ta lk in g  in the b u ild in g  there, 
probably an hour and a half and tw o  hours.

Q In some period o f  the conversation  ?
A Yes, s i r ; we were lo o k in g  his s to ck  over.
Q And do you  mean to say that in g o in g  arou n d  , 

through the store, and in g o in g  over the stock , you  
kept up this conversation ?

A Yes, sir ; at different tim es we p rob a b ly  m igh t 
look at some good s— we d id n ’ t finish the con  versa- . 
tion, if I remember right, in the first p lace, bu t 
after looking the good s  over ; th ey  fin ished the c o n -
versation before I left.

Q Do you rem em ber what tim e o f  the d a y  this 
was?

A I think it was in the a ftern oon .

Q Where did  you  find him  that d a y  ? - 20
A In his place o f  business, 170 Canal street.

Q In the office, or ou t in the store-room  ?
A Well, it is all together— on ly  a little  ra iling  

between.
Q Well, was it w ithin the railing, or  ou t in the 

stock department ?
A I think he cam e ou t o f  the office when 1 cam e 

in.
Q Where did  you  stand when this conversation  

was held ? *** 4 * 30
A A little back from  the office, p reb ab ly  four 

yards; we were standing.

Q Who was present that d a y  %
A No one but Mr. P orter.

Q Any one w ithin reach  o f  y o u r  office ?
A They m ight have heard in the office, i f  they 

I had been listening, to hear.

Q Yon stood within tw elve feet ?
A Four yards ; I sh ou ld  say  a bou t that. 40
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Q Do you rem em ber w hen this in terview  in P o r -
ter’ s took place— the d a te?

A  I don’ t know .
Q Can’ t you fix  it w ith in  a m onth, or a period  o f  

several months ?
A It was quite l ik e ly — well, I  sh ou ld  say it  was ; 

I think it was about three or  fo u r  w eeks a fter the 
meeting in New Y ork . J 

Q W hat m eeting ?
A The meeting that I had w ith m y cred itors.
Q And when was that ?
A The date I haven ’ t got. • 1

Q Can’ t you fix  it w ithin a m onth  ?
A No, I don ’ t k n ow  that I cou ld .
Q These various sh ippers forw a rd ed  y o u  g o o d s  

in the ordinary course o f  business ?

Question withdraw n.

Q Were the good s  in a n y  case, m arked  “  c o n -
signed ”  ?

A They m ight have been.
Q Do you now have a reco llection  o f  such  a case ? 
A No ; not o f any am ount.
Q Do you th ink  that Mr. Portejr was m istaken, 

then, when he says that all the in voices  and sh ip -
ments came a lik e?

! i; ' 1 'If id A -i; , f

Objected to ; ob jection  sustained.

^ Have you  any reco llection — even a s ligh t rec-
ollection-that any o f  the g ood s  were m arked “  c o n -
signed, ’ or shipped “  con sign ed  ” ?

A I don’ t rem ember.

Q You told Mr. P orter, on occasion  o f  the inter- 
that should the g o o d s  com e con sign ed  that it 

t injure you with Claflin & C om p an y  ? 
a  .j" don 1 rem em ber m ak in g  that exp ress ion —

H Would injure m y stan d in g  w ith Claflin.

tur * ^ °U ^ now ’ as a business man and furn i- 
credif ^  ^  accustom ed to  b u y  good s  from  different 

0rs or any p articu lar house, k n o w in g  that

10

20

30

9 40



34

y ou  were b u y in g  on “  con sign m en t,”  that it would 
n atura lly  in terfere  w ith  y o u r  cred it ?

A  I  d o n ’ t th in k  that there co u ld  be anything 
w orse  than h av in g  a m ortgage u pon  m y property.

Q D id  y ou  not con sider th at it was unfair to 
oth er cred itors to w hom  you  m igh t in the future 
a p p ly  fo r  good s , to  be rece iv in g  good s  on consign-
m ent in  th is  w ay and n ot m arked  sh ipped  or “ con-
signed  ” ?

10 A  N ot in the least.
Q Y o u  d o n ’ t con sid er that it  w ou ld  make any 

d ifferen ce  w ith oth er cred itors  ?
A  I d id  w ant to  secure th ose p eop le  who were 

k in d  en ou gh  to  help  m e.
Q D on ’ t y o u  k n ow  that C laflin  & Company 

them selves w ou ld  n ot lik e  such  a course o f dealing 
on  their part ?

A  N o t in  the least, fo r  the reason that they were 
m ore than secured.

20 Q H ow  ?
A  I  ow ed  th irteen  th ou san d , and they had as-

sessed the b o o k  a ccou n t, fo r  a bou t $35,000.
Q D o  y o u  m ean to say  that C laflin  & Co. ever 

had possession  or g o t  $35,000 w orth  o f  property for 
their claim  ?

A  W e ll ,  their b o o k  a ccou n ts  fo r  over ten thou-
sand.

Q D o  y o u  k n ow  how  m u ch  th ey  realized out of 
them  ?

30 A  I know pretty near what the Claflin Company
have realized ; but I  k n o w  th ey  are g o o d  honest men 
in  this tow n  that w ou ld  p ay  m e w here they would 
n ot the C laflin  C om pan y.

Q Then y ou  m ean, had y ou  been able to handle 
these b o o k  a ccou n ts  and co lle c t  them  yourself, you 
w ou ld  have g o t  this large am ou nt ?

A  Y es , certa in ly— w ou ld  have g o t  90 per cent.
Q W h e n  Claflin & Co. to o k  the c h a t t e l  mortgage 

from  y ou  in question , d id  y ou  con sider it a shark
40 business on  their part, o r  d o  y o u  a favor ?
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A  W ell, it was the o n ly  th in g  I had to do.
Q Did you  not con sider and express y o u rse lf in 

many ways at the tim e that the head cred it man o f  
the Claflin C om pany o f  N ew . Jersey , M r. Jordan , 
had been the greatest fr ien d  w hich  y ou  had  in bu si-
ness when you entered in th is transaction  ?

A  For the reason J had  no oth er w ay o f  d o in g .
Q Didn’ t you  tell Jordan  and others that he had 

befriended yon  as no oth er business m an had ?
A I said that he had helped  m e out, and 1 ran 10 

the chances o f  gettin g  clear o f  it.
Q He gave you  the chance o f  try in g  to  get clear 

of it?

Objected to.

Q W hen you  went to Mr. P orter you  say  you r 
circumstances were such  then that it  ca lled  fo r  a 
visit from you — tw o parties from  w hom  you  w ished 
to buy goods, and that you  had on e or tw o arrange-
ments already— to w hat parties d o  you  re fer?

J I think Mr. L yon s  was on e and Mr. Schloss 
the other.

Q Can you not fix  the date o f  y o u r  interview  
with Porter by that ?

A N o ; I don ’ t th ink  I can.
Plaintiff rests.

Defendants’ counsel m oves fo r  a nonsuit.
Motion denied.
Exception.

30
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T e s t i m o n y  f o r  t h e  D e f e n d a n t s .

M r. O lds : I desire to  o ffer  in  ev iden ce  the chat-
tel m ortgage o f  Crane to  the C lafiin C om pany, dated 
A u g u st  5, ’ 92, and record ed  in  B o o k  2 o f  Chattel 
M ortgages o f  P assa ic cou n ty , page 178. I also offer 
in  ev iden ce  b ills  o f  sale o f  P ra n k  E. Crane, dated 
A u g u st  29, ’ 93.

Orlando Demarest, bein g  d u ly  sw orn , testifies as 
30 f o l l o w s :

E x a m in e d  b y  Mr. O lds :
Q W e re  y o u  present When the w rit o f  replevin 

in  th is case was execu ted  ?
A  Y es, sir.
Q H ave y o u  be fore  you  the m em oranda made at 

the tim e ?
A  Y  es, sir.
Q .In  w hose h an d w ritin g  is i t ?
A  Th is one here is in  y o u r  handw riting.

20 Q H ave y o u  that m em orandum  m ade by yourself 
at that tim e ?

A  N o  ; I  redu ced  m ine, as I  sa id  before— this is 
the one I m ade w ith  M r. P orter  at that tim e; the 
three o f  us w ent arou n d  together.

Q A n d  w hen d id  y ou  m ake y o u r  statement, or 
w hat was d on e  in reference to  identify ing his 
g o o d s  ?

A  W h a t  m eth od  d o  y o u  m ean we pursued ?
Q Y es .

30 A  W e  w a lk ed  arou n d  the store, and when Mr 
P orter  w ou ld  find  an article  he w ou ld  make a note 
o f  it, and  so w ou ld  I.

Q D o  y ou  rem em ber w hat has becom e of your 
orig in a l m em orandum  'i

A  I  th in k  it  is on  the back  o f  the sheriff’ s paper; 
m y im pression  is I  agreed  to m ake ou t a list for 
the sheriff ; there is a very  s ligh t difference.

M r. D u n n : Tell us what it is ?
W itn ess : I  can ’ t say w ith ou t seeing your re- 

40 port.
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Mr. D u n n : Mr. Porter, g o  up  there and see 
where the difference is ?

W itness: There is a d ifferen ce o f  $6.25 in  ou r 
favor on account o f  the dresser, on R in g , M errill 
and Tillotson’ s account.

Q Ar« y o «  in the em p loy  o f  C laflin  & Co. in 
New York city ?

A Yes, sir.
Q In the law departm ent ?
A Yes, sir. j q

Q And have frequent charge o f  ou tside matters 
where it is necessary to send a practica l man to  the 
firm’ s customers ?

A Yeti, sir.
Q Are you the gentlem an o f  the p lace  that is 

placed in charge o f  the Crane store in P assa ic and 
Paterson, on the Claflin foreclosu re  o f  their m ort-
gage September, 1893 ?

A Yes, sir.

Q And so, being in charge, was present when 20 
this replevin suit was begun ?

A Yes, sir.

Q Did you have charge o f  the co llection  o f  the 
book accounts assigned to Claflin & Co. ?

A I did.  ̂ .

Q W hat was the total am ount realized ?
Objected to.

Mr. D unn :W e  w ill adm it that the m ortgage
has not, been fu lly  satisfied.

Q W ere you in Mr. Crane’ s store several tim es 3J 

hwclosu f°  ôre(dosure— sh ortly  previous to the

A Twenty-one times.

Or? dld y ° U have a u y  co n v ersation w ith M r. 
h i ^  Unn^ any °* those interview s as to w hether 

what? dny g ° ° dS theie ° n con si£ nm ent, and i f  so,

thftim did’ the *irSt’ the third and fonrth  d ays  ;t : ; x r rveni,,g 1 never saw him .*** 40io
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Q State w hat the first conversations were ?
A  I asked h im  a bou t his liab ilities  and his as-

sets, and a fter I cam e d ow n  to  the question which I 
u su a lly  ask  abou t con sign ed  good s , and he said that 
he d id n ’ t have any con sign ed  good s  in his store, 
e x ce p t  the bam boo  good s , and he said the amount 
was abou t $18.

Q W e re  y o u  present at the tim e that this bill of 
sale was n egotiated  and p a id  ?

10 A  Y es, sir.
Q This 21 tim es that y o u  speak of, and thedate 

o f  these interview s, was p rior to that assignment of 
b o o k  accou n ts  ?

A  Y es, sir.
Q D id  y ou  report that coversation  to your em 

p loyers  in  N ew  Y o r k  ?
A  E very  day .
Q W h a t  fu rth er con versation  was there ?
A  W ith  the e xcep tion  o f  Sunday, o f course.

20 Q W h a t  fu rth er conversation  was there with 
reference to con sign ed  good s , i f  any ?

A  I  asked  him  i f  he was sure that that was all 
th e  con sign ed  good s , and  he to ld  m e that he ought 
to  k n ow  w hat h e  had in the store, and I told him I 
th ou gh t so.

Q D u rin g  y o u r  visits y o u  went over the books 
and vou chers and corresp on den ce  ?

O bjected  to.
O b jection  sustained.

30 ^  ’
Q State w hat y o u r  duties were and what you 

d id  d u rin g  those visits to  Crane’ s p lace  ?
A  I w ent there fo r  the p u rp ose—
T h e  C o u r t :  C ounsel asks what you did.
W i t n e s s :  W e ll ,  I  exam in ed  these books as far 

as I  cou ld  find them , and d ifferent matters relative 
to  his business.

Q D ifferen t matters, you  say  ?
A  M em oranda and  vou chers relative to his bus- 

40 iness.
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Q Invoices, am ong oth er th ings ?
A Yes, sir.

• ^ J0U find invoices  there m arked  “  con  signed’7?.
Witness does not answer.

The C ou rt; W h eth er  y ou  fou n d  a n y  in vo ices  
marked “ consigned ” ?

W anes,: W e ll ,  realiy , the in v o ices  that I  fou n d  
I turned over to Mr. Olds.

Q At that tim e ?

° h’ n° ’ !,e ca " se 1 w onld have been very  stu pid  
»» urn around and adm it that I had fo u n d  it

m l o f 0f L T r eS,lr' t' y ° n 8ay’ When that assiS " -or the book  accou n t was neffotiatpH • An 
remember whether the statem ents o f  C laflin  Com”  
7  Crane were there present ?

Objected t o ;  ob jection  sustained ; excep tion .

Of Claflin & p^red 0̂r ^  P urpose the sales o f  g o o d s  2 
tiaflin & Coir— sh ow in g  the indebtedn ess ?

Objected to  ; ob jection  sustained ; ex cep tion

t« MrCmne tate“ eDtS by Claflin & Co- 
Objected to.

4 To Mr. Jordan. 30
0 And who is he ?

f a l y Credit man f0 r N e ”  Y ork  and State o f  N ew

^ Of Claflin & Co. ?
4 Yes, sir.

Crane*account* ‘ ‘“ t  h8<1 im m ediate charge o f  
A Y^s, sir.

Q r,l(l y°u  also freq u en tly  see Crane in C laflih ’ s  40



40

store d u rin g  the year that th is m ortgage was pend-
in g  ?

A  Y es, sir.

Q A n d  w ith w hom  was he h av in g  his dealing 
ou tsid e  o f  se llin g  s to ck  ?

A  W ith  Mr. Jord an .

Q W h o  had the papers in the Crane case in his 
possession  ?

A  W h a t  p a p ers?

Q I  m ean the m ortgage and  th e papers that the 
firm had  ?

A  W e ll ,  in a b o x  ; w e k ep t them  in Mr. Jor-
d an ’ s room , and  at n igh t it was p u t into the safe.

Q State w hether C laflin & Co. so ld  goods to Mr. 
Crane at the late date that th ey  d id — do you know 
w hen was the last g o o d s  that C laflin  & Co. sold ?

The C o u r t : D o  you  k n ow  o f  a n y  sales to him ?

W itn es s  : In  the cred it departm ent the only way 
we k n ow  is b y  the ch eck  that com es up  ; we don’ t 
see the actu a l sale.

T h e  C o u r t :  D o  y ou  k n ow  o f  a n y  actual sales, 
aside from  m em oranda ?

W itn es s  :  T o the best o f  m y recollection, I had 
a tick et in m y  hand—

The C o u r t : A s id e  from  tickets, d o  you know?

W itn ess  : O n ly  the m an that so ld  the goods can 
tell t h a t ; but that t ick et is ev iden ce  o f  the sale.

The C o u r t : Y o u r  statem ent abou t the ticket is 
not ev iden ce  o f  same.

Q D id  y o u  ever see M r. Crane goin g  around 
through  the departm ent b u y in g  good s  ?

A  Seen him in the departm ent.
Q W h a t  was th e  last date that you  can remem-

ber o f  Mr. Crane g o in g  around the departm ent buy-
in g  g ood s  ?

A  1 had seen him  in the departm ent probably 
fo u r  or five m onths prior to the failure.
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« Prom your connection with the law depart- 
ment, and daily reports to a creditor and instrnc 
tions received from him, do yon know whether the 
Claflin Company would have continued to deal with 
Crane as they did if they had known that goods 
were consigned to him ?

Objected to; objection sustained ; exception.

ClaffinHrO n OU Cr ' Pefent knowlwJ^  whether Claflin & Co. would have continued dealing with
Cme allowmg him to continue on in business as
hey did, had they known of these goods being con-
guedm the way testified by plaintiff in the suit ?

Objected to ; objection sustained.
Cross-examination declined.

10

frank E. Crane, recalled :

Examined by Mr. O lds:

'r o m S n 'r C o ^ ?  y° °  C° ntinUe the
o ! pref lm e7 fo r  cash d o  y ou  m ea n ?
4 ow Iate d id  y ou  purchase g ood s  ?

,day0 y : r ^  have had goo<3s there within aj or two previous to the failure.
^ you don ’ t k n o w ?

before1 d°nt k“° W’ for 1 was sick in bed for a week 

““abasis of'cfshT^ t0 y° Ur fallure were you put 

a tho^nd * don ° re! SO™etimes 1 I>aid them over
hooks, tllev Will « n / 3 !1 5 ^  ‘ h e y  r e fe r  *° tt,e ir
paid them a the, " ' ere  1 b ou g h t g o o d s  and

I*»»? only as r ^ f d  ,  r ? ’ a“r 1 didn,t * “  a
• '«»l m onth, h l ; 1 l,aid fw  them,,Jontns before my failure.

HO

u 40
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Q F o r  several m onths y o u  d id n ’ t buy anything 
on cred it from  them  ?

A  F o r  several m onths.
Q Three or  fo u r  m onths ?
A  I  presum e so  ; you  have th e data there—it is 

very easy to  find.
Q H ow  w ou ld  you  p ay  cash fo r  those goods ?
A  It was u p  to  the lim it— I g o t  $3,000.
Q H ow  w ou ld  y ou  p a y  cash ?

¿ 9  A  S end  the cash.
Q B e fore  you  g o t the g o o d s  ?
A  V e r y  o ften  th ey  w ou ld  send the goods out 

C. O. D.
Q W h e n  th ey  d id n ’ t send them  that way, what 

then ?
A  I  had  to pay  the m on ey fo r  them.

Q In  oth er w ords, y o u  paid  cash in advance ?
A  I w ent there and  p ick e d  the goods out and 

gave  a ch eck  fo r  them .
Q The g ood s  w ou ld  com e to  Paterson before you 

sent y ou r  ch eck  ?
A  N o , sir.
Q Y o u  w ou ld  select the good s , ascertain your 

a ccou n t, and g ive  y ou r  ch eck  ?
A  Y es, sir ; g o  d ow n  and g ive  m y check at the 

office.
Q Y o u  rem em ber e x e cu tin g  the assignment of 

y o u r  b o o k  accou n ts  to  tile C la flin  Com pany?
2 A  It  is adm itted .

Q D o  you  rem em ber it  ?
A  It is adm itted .
Q D o  y o u  rem em ber that transaction ?
A  I  believe so
Q D id  y o u  see the statem ent that we had pre. 

sented that d ay  bn w hich  y o u r  transaction was 
based, sh ow in g  the am ou n t o f  th e account?

A  Y o u  asked  m e i f  there were any goods on 
consignm ent, and I  said there were.

Q D o  you  rem em ber the statem ent o f the hrm
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of Claflin & Com pany, presented that d a y , w hich  I 
show you, on w hich that b ill o f  sale was m ade ?

A I was a man m ore fit to  be in bed— I w asn ’ t 
fit to remember.

Q Do yon rem em ber ?

A I don’ t remember very much about it.
Q Look at the paper show n you , and say  w hether 

they re statements o f  y o u r  a ccou n t w ith the Claflin 
Company ?

Objected to ; ob je ction  sustained ; ex cep tion ,

Q W ould you  recogn ize here th e  statem ents o f  
account which Claflin & C om p an y  used to forw ard  
you m the usual course o f  business ?

A Naturally w ould, b y  the heading.
Q Look at this statem ent n ow  show n you  and 

say w ith er  they’ re n ot statem ents rem itted  to  vou  
on that date? y

Objected to as irrelevant and im m aterial * 
objection sustained ; excep tion .

newloYr I f l em rm b e rth e  am ount o f  y o u r  in d ebted - 5
c C o i f ? Pa" y ’ "  *he *ime ° f  your « « al

A Do I ?

Objected to as im m aterial.

A ° DT' y  ask the witness i f  ho rem em bers ?
that i J i Ut i  HlI" k  U WaS a bou t $13,000 ; I  k n ow

»f being t h / S ‘,hh tgmy b° ° k  a°C0Unt WaS $3’ °°°

“  a fact that y ° u  w ent to Claflin C om -

f»»r monthT’ t L 11“ ^ 86 S° ods ° "  sixty  da-vs ar|d 
1893? e’ aS late aS AuSust 26 and 27,

^ I don t remember.

that }Dou >l1° a d n T h m bT  feS tify i" S a n ,om ent ago 
several months ? b° " g b t  any s ° od s  on cre ,i 't  fo r  

^ Yes, sir.

f Z m  °  J e m e n t ’r ' " 6 *hat Statem ent wifK
40

1(
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A  M r. J ord a n  to ld  m e— I w asn ’ t figuring up bow 
m any m onths y o u  had  reference to.

The Court: H e is sp ea k in g  o f  transactions in 

A u gu st, ’ 9 3 ?
W itness :  N o , s ir ;  i f  there were any goods 

b o u g h t then, I  have no k n ow led ge  o f  it, whatever. 

The Court:  A n y  g ood s  b ou g h t on  credit?
Witness: N o, s i r ;  I  d on ’ t k n ow  anything of 

-p  th e  k in d , fo r  I  w ent aw ay.
Q Isn ’ t it  a fact, that y o u  b ou g h t goods on 

cred it d u rin g  the m on th  o t A u g u st ?
Q uestion  w ithdraw n.

C ro ss -ex a m in ed , b y  M r. D u n n  :
Q P r io r  to  the s ign in g  o f  this b ill o f  sale which 

M r. O lds has spok en  o f, b e fo re  y o u  received the 
$2 000 as con sideration  from  Claflin & Company, 
y o u  in form ed  him  that there w ere good s  on consign-

A  Mr. O lds asked  m e— I rem em ber that dis-
t in ctly , and to  the best o f  m y  recollection , I told 
him  there were som e that were consigned.

Q A n d  d o  y o u  reco llect at the very  hour that 
M r. O lds was w ritin g  it up, that Mr. Porter an h 
L y o n s  cam e in to  y o u r  room  and  had  a little a 
w ith  reference to y ou  a b ou t it ?

A  Y es, sir.

•  T S K S .  -  m , .  o » .  r z
som e g ood s  on  consignm ent, was the very ay 
v o u  m ade the assignm ent o f  the b o o k

A  I remember speak in g  o f  it ju st a m t

b efore . . *
Q W h a t  tim e are you  speak in g  o f  it no 
A  I  am  speak in g  o f  th e  day  that you  came do* 

to  m ake o u t  the transfer o f  the b o o k  accoun s.
Q A u gu st 29, 1893 ?
A  Y es , sir.40
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Re-cross, by Mr. D unn :
Q Mr. Demarest has spoken  o f  his h av in g  had  a 

conversation with you , in  w h ich  he said  that he 
asked you if you  had a n y  con sign ed  g o o d s  in the 
store, and you told  them  that y ou  had not, e x ce p t  
some bamboo goods ?

A I remember tellin g  h im — it was ju st p r ic r  to 
ray going to A sbury P ark .

Q How long was that be fore  th ey  foreclosed  ?
A About a m onth ; I  w asn’ t at the store d u rin g  

the month of A ugust but very little  ; he asked  m e 
if there was some good s  on  con sign m en t, a n d  I  to ld  
him there was, but I d id n ’ t rem em ber w h ose  g o o d s  
they were, or what the am ou n t was.

Q That was the o n ly  transaction  y o u  h ad  w ith  
reference to it ?

A All that I rem em ber, sir.

12
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EXHIBIT.

CHATTEL M O R T G A G E  A N D  A G R E E M E N T .

Made at Paterson, N . J ., A u g u st 5t,h, 1892, b y  
and between Frank E. Crane, o f  P aterson , N . J ., 
of the one part, and The H  B . C laflin  C om pany, a 
corporation organized under the law s o f  N ew  J e r -
sey and doing business in N ew  Y o rk  C ity , o f  the 
other part.

Whereas, Said Crane, a retail furn itu re dealer at 
No. 211 Main avenue, Passa ic, P assa ic cou n ty , N . 
J., and at Nos. 79 and 81 B roadw ay , Paterson , P a s -
saic county, N. J ., is in d ebted  to said  T he H . B . 
Claliin Company, w holesale d ry  good s  dealers, fo r  
merchandise heretofore delivered  in the sum o f  tw o 
thousand and seventy dollars  and  e igh ty -tw o  cents 
($2,070.82);

And whereas, Said Crane is large ly  indebted  to 
others also and has requested said com p a n y  fo r  an 
extension on their claim  and fo r  advances o f  cash 
and merchandise, to enable h im  to con tin u e in bu si-
ness, and as inducem ent thereto, ( 1) has m ade a state-
ment of his financial con d ition  to  said com pan y , the 
truthfulness o f w hich he hereby w arrants ; (2) has 
roade an assignment to said com p a n y  o f  a ll his b o o k  
accounts, am ounting in face  va lue to  $ , 9 0
Percent, of which at least are w arranted g o o d  and 
collectible ; and (3) is w illin g  to m ortgage b oth  his 
said stores and all his p rop erty  n ow  or hereafter 
therein.

°w, therefore, in con sideration  o f  the prem ises 
an the mutual covenants herein, said parties have 
agreed and do agree as fo llow s  :

10

20

80

40
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F i r s t .
The H . B . Claflin C om p an y  grant Mr. Crane an 

exten sion  o f  three m onths on  his said indebtedness 
o f  $2,070.82— i . e., until N ovem b er 5th, 1892, the 
sam e to bear interest from  the date hereof.

Se c o n d .
The H  B . Claflin C om p an y  this d ay  advance Mr. 

Crane th irty -five  hundred  dollars  ($3,500) in cash to 
enable him  to p a y  certain  item s o f  indebtedness to 
others, said ($3,500) to bear interest from  the date 
th ereof.

Th i r d .
T he H . B . C laflin  C om p an y  agree and bind them-

selves to  advance M r. Crane hereafter cash to the 
am ou nt o f  fo u r  thousand d o llars  ($4,000) and mer-
chandise to  the am ou nt o f  th irty-five hundred dol-
lars ($3,500)— i. e., th ey  agree hereafter to advance 
Mr. Crane $7,500 a ltogether.

A ll fu tu re  m erch an dise advances hereunder to be 
str ictly  fo r  M r. Crane’ s own business, and all to be 
and rem ain the p rop erty  o f  said com pan y until ac-
tu a lly  in  Mr. Crane’ s stores, u pon  arrival wherein 
the sam e shall at on ce  be su b ject to  the lien of this 
m ortgage.

A ll  fu ture  cash advances shall be used for the 
benefit o f  Mr. Crane’ s furn itu re business and be 
paid  on his ca ll, b u t in such d irection s and to such 
persons or firm s and fo r  such  specific purposes as 

30 m ay  from  tim e to tim e be agreed upon by  Mr. Crane 
and W illia m  B . M. Jordan , E sq ., credit clerk of 
said The H. B . C laflin  C om pan y. The primary in-
tent o f  the agreed $4,000 cash advance is to enable 
Mr. Crane to  m ake satisfa ctory  settlem ents with his 
oth er creditors. A ll  cash advances to bear interest 
from  the date o f  advance.

F o u r t h .
Said Crane grants, bargains and sells unto said 

The H. B . Claflin C om pan y, its successors and as- 
40 signs forever—7
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All the goods, chattels and personal p rop erty  d e -
scribed as follows, to w i t :

g o  One white horse, “ P ran k  ;•> on e  roan horse, 
•Billy, and one roan mare, “  N e llie  ; five w agons 

(viz., two top business w agons, tw o open  business 
wagons and one top  b u g g y ) ; seven sets o f  harness 
lot of stable im plem ents, hay, feed  and p rov is ion s ’ 
one hair picker - s a id  p rop erty  b e in g  now  at his fa c -
tory, or stable property , a t N o . 93 R iv e r  street 
Paterson, N. J - t o g e t h e r  w ith a ll horses, w agon s ’ 
harness and personal p rop erty  n ow  or hereafter at 
said premises.

(2.) All present and fu tu re  leases o f  h is said 
stores—one at N o. 211 M ain avenue in Passaic 
Passaic county N . J . ; the oth er a t N os. 79 and 81 

roadway, Paterson, Passa ic cou n ty , N . J .— and 
to enehts o f  all the term s and covenants thereof.

PateLon*16 S° ° d Wi"  ° f  h ' S business at Passa ic and

diig) aml'il|1tehStO0k r f f,Irniture’ «»'Pets and bed- 
tnres’ ann f ,6 macb,nCTy and » « c e  and store fix -
andpersonarn1 l,re’ a " e  a11 the g o o d s  and ch a ttels 
i„ u‘ ™  " al Pr°P erty o f  every  k in d  now  or hereafter
t h e /  and . , 0Ut Sa,d .store bu ild ings, and each o f
either. h<> prem ,ses ad ja cen t thereto, or to

JO

20

^ -ixi.

tend said'm,e ,|h a ll,i 'nd Wiil fo r e v e r  " ’a rra n t an d  de-

by gm  ted and" S ld h a t t e l s  and the p n W  he-  30 
ever6 d nd so ld  a g a in s t  a ll  p a rtie s  w h o m so -

Si x t h .

condition̂ nevertheless3"hat^if8 ^  " P° Din  w  less’ tllat said Crane shall—

C,aflinCompanvd i i rUly W  Unt°  Said The H  B - 
indebtedness to Hi 1 SU„CCessors and assigns, a ll his 
wit: ern’ ^uture as w ell as present, to

40



{a ) The o ld  m erchandise accou n t, $2,070.82
(6) “  cash advance o f  th is date, 3*500 on
0 ) “  “  agreed to be hereafter
,  , ,  ^ /a n o e d ,  k 4,000.00
(a )  M erchandise agreed to be here-

a fter sold , I  •; < ’ • 3,5; 0.00

T v ral, $13,070.82
T ogeth er with interest as agreed.
A n d  also all oth er indebtedness hereafter arising 

10 in their favor, w hether fo r  cash loans or for mer-
chandise to be so ld  and delivered , even if in excess 
o f  the am ou nts above agreed upon.

(2.)  Shall keep  the m ortgaged  property insured 
against tire fo r  the benefit o f  the holder hereof and 
assign the policies.

(3.) Shall a llow  an in sp ection  o f  the mortgaged 
p rop erty  at all tim es.

A ll  o f  w hich  he, said Crane, prom ises to do—
Then this m ortgage to be void .

20
S e v e n t h .

In case o f  d e fa u lt at an y  tim e in m aking payment 
o f  said indebtedness, or any  part th e re o f ; or in case 
the m ortgaged  p rop erty  shall at any time be sold or 
rem oved  from  the said stores, or either o f  them, in 
b u lk , or in unusual quantities, or with intention, or 
so as in effect to im pair or  jeop ard ize  the security of 
the h o ld er th ereof ; o r  in case Mr. Crane shall allow 
a n y  attachm ent, ju d g m e n t  distress warrantor other 

30 lien to be entered u p  o f  record  or  put upon his prop-
erty, or any part th ereof ; o r  in case his business, 
or his a b ility  to d o  business, shall be stopped for 
any cause and the secu rity  o f  the holder hereof 
th ereby  jeopard ized  or  im pa ired— then, and in every 
such  case, the entire am ou nt fo r  w hich this mort-
gage is or m ay be a lien, i f  n ot a lready due, shall i 
at on ce  be and becom e due and payable, and the 
h o ld er  hereof m ay enter said or any stores, build-
ings, stables or prem ises w hatsoever where the said 

40 m ortgaged  good s  or a n y  part th ereo f are or may he j
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placed and im pound the sam e, or take and  carry  
them away and sell the sam e in b u lk  or otherw ise, 
retaining out o f  the proceeds in the first p lace  a ll 
costs and charges o f  the sale, in c lu d in g  w atchm en ’ s 
fees and one hundred dollars ($100) as an a ttorn ey ’ s 
fee; and in the second  p lace a ll the indebtedness 
of Mr. Crane for w hich this m ortgage is or  m ay be 
security, cancelling the several portion s th ereof in 
any order they may see fit, and ren derin g  the ov er -
plus, if anj', to Mr. Crane, his legal representatives 
or assigns. I f  the proceeds o f  sale are insufficient 
to pay all claims o f  The H. B . Claflin C om p an y , its 
successors or assigns, Mr. Crane shall pay the d e -
ficiency.

E i g h t h .
It is, of course, understood  that Mr. Crane m ay 

carry on his business as usual heretofore, n o tw ith -
standing the m aking o f  th is m ortgage.

In witness whereof, said parties have hereu n to  set 
their hands and seal in trip licate  the d a y  and year 
first above written.

F . E. C R A N E , [s e a l .]
D . N . F O R C E , [s e a l .]

Treasurer o f the H. B. C. Co. 
Subscribing witnesses :

Fr a n k l i n  M. O l d s ,
Sa m u e l  H. W a l k e r .

St a t e  o f  N e w  Je r s e y , ]
Co u n t y  o f  P a s s a i c , j ss :

it remembered, That on  th is  fifth  d ay  o f  
August, A.D. 1892, before me, a M aster in C h an -
try of New Jersey, p erson a lly  appeared  F ran k  E. 

rune, who I am satisfied is the gran tor or m o rtg a -
gor in the foregoing m ortgage nam ed, and I having 
rst made known to him  the contents thereof,

j.e ^  acknowledge that he signed, sealed  and de- 
lvered the same as his vo lu n tary  act and deed.

F R A N K L I N  M. O L D S , 
Master in Chancery o f New Jersey.

10

20

30

40
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St a t e  o f  N e w  Y o r k , )
Co u n t y  a n d  Ci t y  o f  N e w  Y o r k , j s s  '

B e it rem em bered, That on  this fifth day of 
A u gu st, A .D . 1892, b e fore  m e, a M aster in Chan-
cery , appeared Sam uel H . W a lk e r , w ho, being by 
m e d u ly  sw orn, doth  d epose  and m ake proof to my 
satisfaction , that he well k n ow s the corporate seal 
o f  The H. B. C lafiin C om pany, one o f  the parties 
nam ed in the fo reg o in g  m o r tg a g e ; that the seal 

10 thereto  a ffixed  is the p rop er corporate seal of the 
said com p a n y  ; that the sam e was so affixed there-
to, and the said  m ortgage s igned  and delivered by 
D e x te r  N . F orce , w ho was, at the date and execu-
tion thereof, treasurer o f  said com pa n y , in the pres-
ence o f  the said deponent, as the voluntary act and 
deed  o f  the said com pa n y , and that the said de-
p on en t thereupon signed  the sam e as subscribing 
witness.

S A M U E L  H . W A L K E R .

20 Sworn to and su bscribed  be fore  me, a '
M aster in C hy. o f  N . J ., at N ew  !
Y o rk , N . Y . ,  A u gu st 5 ,1892  ; a ll o f  
w h ich  I certify .

F r a n k l i n  M. O l d s ,
Master in Chancery o f New Jersey.

St a t e  o f  N e w  Y o r k , )
Co u n t y  o f  N e w  Y o r k , f s s  *

D ex ter  N . F orce, bein g  d u ly  sw orn, upon his oath 
30 says as fo llow s  :

I am the treasurer o f  The H . B. Clafiin Company, 
the m ortgagee in the fo re g o in g  m ortgage named, and 
the ow ner and h older thereof. T he true c o n s id e ra -

tion  o f  said  m ortgage is as fo llo w s  : On the date of 

the same, to w it, on  this date, A u gu st 5 th ,  1892, 

F ran k  E. Crane, o f  P aterson , N . J ., the m o rtg ag o r 

in  said m ortgage nam ed, ow es said The H. B. Clafiin 
C om pany, fo r  m erchandise h eretofore sold and de-
livered  by  said com p a n y  to said Crane at h i s  request 

40 the sum o f  tw o thousand and seven ty  dollars and
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eighty-two cents ($2,070.82.) H e also ow es said 
company, for  cash this d ay  loaned  and advanced  to 
him by said com pan y at his request, the sum  o f  
thirty-five hundred dollars ($3 ,50 0 ); and said  c o m -
pany has agreed, as in said m ortgage set forth , here-
after to advance to M r. Crane the furth er sum o f  
$4,0(0 in cash, and also m erchandise to  be used in 
his business to the am ount o f  $3,50 >; and  said m ort-
gage has been given as secu rity  fo r  the p aym en t o f
said indebtedness, to w i t : 10
(1) The old m erchandise accou n t a fore -

said, $2,070.82
(2) The cash advance o f  this date, 3,500.00
(4) “  advance o f  cash as agreed  upon , 4,000.00
(4) “  11 “  m erchandise as

agreed upon, 3,500.00

Total, $ 1 3 ,0 7 0 .8 2
And deponent further says that the am ount d u e  

and to grow due upon said m ortgage, as near as he 
can state, is the sum o f  $13,070.82, w ith  interest on  20 
$5,570.82 thereof from  this date, and interest on  fu -
ture cash advances from  the dates from  the sam e, re -
spectively.

D . N . F O R C E .
Sworn toand subscribed at N ew  Y o rk  )

City, N. Y ., A ugust 5, 1892, b e fore  V 
me, a Master in C hancery o f  N. J . j

Fr a n k l i n  M. O l d s ,
Master in Chancery o f New Jersey.

[E n d orsed .] 80
Frank E. Crane 

to
The H . B . C laflin  Co.

Chattel M ortgage, dated A u gu st 5. 1892.
Received in the c le rk ’ s office o f  the C ou n ty  o f  

Rassaic on the 5th d ay  o f  A u gu st, A .D . 1892, at 
• o clock in the a fternoon, and recorded  in B o o k  

ITO & ^ or*£a£ es ô r  sa^  cou n ty , on  pages

A . D. W i n f i e l d , Cleric. 4 0  
14
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Passaic County Circuit Court.

S A M U E L  P . P O R T E R , \

t>. (

T H E  H . B . C H A P L IN  C O M P A N Y  Ì  X n % P levin- 
10 a n d  O R L A N D O  D E M A R E S T . J

M i c h a e l  D u n n , A tto rn e y  fo r  the Plaintiff.
F r a n k l i n  M . O l d s , A ttorn ey  for the Defendants.

B I L L  O F  E X C E P T IO N S.
B e it  rem em bered, that on  the th ird  d ay  o f Octo-

ber, 1894, at a C ircu it C ourt h olden  at Paterson, in 
and  fo r  the co u n ty  o f  Passaic, b e fore  his Honor, 

t J o n a t h a n  D i x o n , Esq., one o f  the Justices of the 
Suprem e C ourt o f  Ju d ica tu re  o f  the State of New 
Jersey  and  J u d ge  o f  said C ircu it Court, the issue 
jo in ed  in the a bove  stated cause between said par-
ties cam e on  to be tried  by  a ju r y  fo r  that purpose 
d u ly  em paneled  ; the testim on y in the cause having 
been con c lu d ed  and both  parties having rested the 
cause, and said J u d ge  bein g  abou t to charge the 
ju r y , the counsel fo r  the defendants requested his 
H onor, the Judge, to charge and instruct the jury
as fo llow s, v iz .:

30
I f  y ou r  H on or please, I sh ou ld  lik e  to call atten-

tion  to the prop osition  that I  ask to charge upon, 
that the transaction  testified to  betw een Mr. Porter 
and Mr. Crane b e in g  one against pub lic policy— 
against the p o licy  o f  the la w — that the transaction 
is, that these sh ippers d id  n ot a ct upon  it, and that 
the ju ry  m ust so take the fact, unless there is posi-
tive p ro o f that th ey  d id  depen d  upon it.

The stenographer is d irected  to  enter the same 
4^ request for the d e fen dan t as in the last case, viz.,
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the Elliott Furniture C om pan y against H . B . Claflin 
and another, the same ru lin gs o f  the C ourt and the 

i same exceptions.
Also, an additional request that ju r y  be d irected  

that the assignment to P orter o f  title  b y  the several 
I corporations was insufficient in law  to transfer title.

His Honor, the Judge, declin ed  to  so charge the 
jury in said cause as above requested, e x ce p t  as 

| charged in the charge hereunto ann exed . W h ere- 
I upon counsel for the defendants m ade excep tion s  

to said ruling o f said Judge, and p ra yed  the said 
Judge to set his hand and seal to this b ill o f  e x c e p -
tions.

And it is sealed accord in g ly .

Jo n a t h a n  D i x o n , Ju d ge, [l .s .]

Whereupon said Ju d ge  proceeded  and charged 
the jury as fo llow s :

Gentlemen of the J u ry  : This case is lik e  the oth - 20 
ers that we have been try in g— it in volves  differences 
between merchants in the transaction o f  their every

I a-1 kas*ness’ and we ou gh t to try  and settle  these 
differences, as our d u ty  is, in  a reasonable, sensible 
and business-like wav.

Mr. Porter says and insists b efore  you , that the
goods which he claim s in this suit, and w h ich  were
taken possession o f  b y  H. B . Claflin C om p an y  in

ugust, 1893, were his good s, and he b rou gh t this
suit to recover them. Claflin & C om p an y  say  th ey  30

r- Crane’ s goods, and because they  were Mr.
L Z l  g0(?ds tlley Passe(l  under the m ortgage
consent eLheld aSainst Mr. Crane w ith Mr. Crane’ s
when u • N° W’ that is a Guestion for you to settle—
to Mr n S SUU WaS bronS ht d id  g o o d s  b e lon g

p)ainhff'anTK°rKd i Ath ey  bel° ng t0 M r’ P orter ’ the 
plaintiff he burden rests upon  Mr. Porter, the
Now it i °  Satisfy you  that th ey  be lon g  to h im . 
several a ** COnceded that these g ood s  form erly  had

wners; R ing, M errill and T illotson  ow ned 40
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som e ; E  Gf. F itch  & Co. ow n ed  som e ; the Harris-
bu rg  F u rn itu re  C om pan y ow ned som e; the Conners- 
v ille  C abinet C om p an y  som e, and the Indiana Com-
p an y  s o m e ; and the A rm stron g  Com pany some; 
and  both  Mr. P orter  and M r. Crane claim under 
those form er ow ners, and the question  is which got 
title. I  m ay say that it is substantia lly  conceded 
that i f  Mr. Crane d id  n ot g et the title then Mr, 
P orter  d id , fo r  Mr. P orter  produ ces here some writ- 

¡10 ings from  these several form er owmers, which put 
the title  to  these g o o d s  in him , unless at the time 
th ose  w ritings were m ade the title  to  the goods was 
in Mr. Crane. So now  we turn to  see whether title 
was in Mr. Crane at the tim e. Claflin Company 
say it was, and th ey  say  it  was in Mr. Crane by 
purchase from  these people . It  appears in the case 
that Mr. P orter  was the agent o f  these several own-
ers. H e had an office in N ew  Y o rk , and these own-
ers were m anufacturers o f  furn iture out in the west, 

20 and it  appears that in the early  part o f  1893 Mr. 
Crane w ent to  M r. P orter w ith  a view  of getting 
som e g o o d s  w ith w h ich  to stock  his store in Pater-
son, to  carry  on  the business o f  a retail furniture 
dea ler, and Mr. Crane and M r, P orter unite in tell-
in g  us that the n egotia tion s betw een them were to 
this e f fe c t : That Mr. P orter w ou ld  not, on behalf 
o f  his p rincipa ls , these form er owners, sell Mr. 
Crane g ood s  in  the ord in a ry  w ay, but that he would 
m ake a bargain to consign  the good s  to Mr. Crane, 

30 the title  rem ain ing in the form er owmer until they i 
were a ctu a lly  paid  fo r — M r. Crane agreeing to pay 
fo r  them  in th irty  or  s ix ty  days. N ow  t h e y  sub-
stan tia lly  agree that that was the arrangement j 
w hich those tw o gentlem en m ade, viz., the goods 
sh ou ld  be sh ip ped  by  the form er owners to Crane, 
bu t that the title  sh ou ld  rem ain in the former own-
ers u n til the g o o d s  w ere fu lly  paid for, a n d  tha 
Crane w ou ld  p a y  fo r  them  in  th irty or sixty days 
after d e livery . T hat ^arrangement having been 

40 m ade, i f  y ou  b e lieve  the testim on y  o f  these wit-
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ureses, Mr. Porter w rote to these varions ow ners 
these various!m anufacturers, his p rincipa ls  in fo rm ’ 
mg them that he had m ade such an arrangem ent 
with Crane, and reqnesting  them to sh ip  to  Crane 
the goods for  which lie had bargained in this w av 
We next find that these m anufacturers sh ip ped  the 
goods to Crane; but that w hen th ey  sh ip ped  them 
they sent to Crane bills w h ich  on  th eir face in d i-
cated sim ply a sale o f  good s , som e o f  the b ills  
running in this form  : “  The A rm stron g  F u rn itu re  10
Company sold  to F . E. Crane so m any g o o d s  ,  term s

' d̂ay? : som e o f  ‘ he b ills  run this w ay .
F^E Grane, bought o f  E. G. F itch  & Go such

fun0! 8’ T e c  tM rty dT  ’ ’ and "  ‘ he b ills 
Dr ”  th ' r t QHar r i s bur g  F u rn itu re  C o., 
thirty day" 3 )eirg° 0d8 and term s net,

¿ ¡ t o t  C,'aflin C om p an y  say that, those b ills  in -

formed that th 0,1 S  ' ,h ‘ ’Se m anilfai;t'irers were in-
their agent had m ade this k in d  o f  a 2D 

bargain with Mr Crann „  * , K ina ot k «w

goods, not on die term s o f  ft, *  86 l °  S" ip  * *

companies were fh ^  t?Wt’ ‘ h° 8e 'rian u factu rin g  
the agent and th 8 Pr ‘ n e lPal, M r. P orter  was o n ly

Ooteout’ and out m f t h * * * k °  ^  g 0 ° ds t0
is another question ,, a ‘ j t,,e.r the?  d ld  or not t lia t  

When they shipped l !  qne8 ,ion  fo r  ?« -» . 30

these bills did th® *° Crane and 8ent
goods on the t l rm * f  m ean  sh ip  h im  th e  
made with their T  ?  a rran ^ em en t th a t he 
b^ t o m m unt l adg T nf; tM r- P 01tpr* a n d  w h ich  h ad

8lliP goods on terms „ „ „ “ T  01 tl,ey  mean to
•font him for J ™ *  m o ,e  favorab le  to  Crane, and

» - f o n  d ;aw esuPc h 'T u r  ,h a t  *  3 qU88ti° "  * *  
accordance with th f  ' 'e “ ? e as y ° “  th ink  is in
aoothoreircum sl h •Pr° b a b lli ,y - N o w - »here is 

circumstance ,n the case, and  that is that 40
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Mr. P o rte r  had said in these Com m unications to the 
m an u fa ctu rin g  com panies, “ I f  you  ship the goods 
to  him  on these terras, I  w ill guarantee the debt;”  
and afterw ards, w hen th ey  fo u n d  that Mr. Crane 
was in trouble, th ey  ch arged  Mr. P orter for those 
good s , re ly in g  upon  his guarantee. N ow , that is a 
circu m stan ce bearin g  u pon  the inqu iry  that is 
b e fore  y ou  ; were th ey  ava ilin g  them selves of Mr. 
P orter ’ s guarantee, a lth ou gh  th ey  had parted with 

10 a possib le  secu rity  that Mr. P orter  had said they 
o u g h t to  reserve fo r  them selves, fo r  the benefit of 
both o f  them  and him , as guarantor. Y on  see, if 
th ey  had  k ep t the title  in them selves, then they 
had a title  th ey  co u ld  turn over to  Mr. Porter in 
con sideration  o f  liis perform an ce o f  his guarantee, 
bu t i f  th ey  had so ld  the g o o d s  to Crane out and out, 
then th eir transfer o f  th e g o o d s  to  Mr. Porter was 
so m uch id le  paper, and  they were availing them-
selves o f  the guarantee that Mr. P orter had given 

20 them , a lth ou gh  th ey  h ad  n ot m ade the bargain 
w hich  he proposed . That is one o f  the circum-
stances in the case fo r  you  to con sider, in trying to 
get at th e truth as to w hether they  were shipping 
these g o o d s  to Crane on the arrangem ent made with 
P orter, or vo lu n teerin g  on term s m ore favorable to 
Crane. N ow , w hen yTou have settled  the question 
as to w hether the g o o d s  w ere Crane’ s or not, then 
i f  y o u  determ ine th ey  were Crane’ s, that ends the 
suit, and you  find  you r verd ict in favor of the 

30 d e fe n d a n t ; but i f  y ou  con c lu d e  that the goods were 
not Crane’ s bu t P orter ’ s, then y o u  com e to another 
question , and that is this, w hether those manufac-
tu rin g  com panies and M r. P orter  as their assignee, ; 
are estopped  from  re ly in g  on the truth. Now, 
ord inarily , you  k n ow , gentlem en, we try to settle 1 
cases in a ccord an ce  w ith  truth, but sometimes a j 
man m ay p u t h im self in  such  a position, he may so 
co n d u ct  h im self that the law  w ill not let him show 
w hat the truth  is, or i f  he does show  it, won’ t let 
h im  avail h im self o f  it, and  the defendants say that
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these former owners so acted that even if they did 
reserve the title when they shipped to Crane, yet 
they are estopped from setting up that title against 
the Clafiin Company, and that question you must 
meet and decide.

Now, what is necessary in order that a person 
may be estopped from standing on the truth ? This 
is necessary, that he must have represented as the 
truth what is false, and somebody having the right 
to rely on the representation must have changed his 10 
position, so that if the truth be acted upon, he will 
be injured. Now, that is what Claflin & Com-
pany say is the condition of this case. They say, 
that inasmuch as these western houses sent these 
bills to Mr. Crane, indicating a mere sale, not a 
reservation of title—not a consignment, but a mere 
sale—they thereby were deceived into changing 
their position to their own disadvantage, that they 
acted upon what seems on those bills to be the truth, 
so that if now those bills be not regarded as the ^  
truth, they will be the losers—the question is, 
whether you have in the case evidence of that.
Does it appear in this case that the Clafiin Com-
pany ever did anything—ever in any way changed 
t eir position, because o f any knowledge that they 
bad of the bills which had been sent by these 
western manufacturers to Mr. Crane; the mere fact 

at the goods were in Crane’ s store cannot be held
0 be any representation at all. If Claflin & Com- 
Pany did give increased credit to Crane because the  ̂
, a Were in the store, without anything more
a" ^  why that would not avail them, that 

W0U n * W0I>k estoppel against the western com- 
pames. If Claflin & Company had seen these bills 

ich the western companies had sent, or if Mr. 
lane had told them on the strength of those bills

out na ^  g °0(ds that were in the store
1 an 0I1̂  and thereupon Claflin & Company had

im more credit than thev otherwise would ,A
40
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have done, then those western houses would be 
estopped  from  setting up the truth. Those western 
houses w ould  be b ou n d  to stand b y  the representa-
tion m ade in the b ills  o f  sale, and  Mr. Porter, as 
their assignee, w ou ld  s im p ly  be in th eir shoes, and 
in that case, even th ou gh  the facts  indicated that 
the title should  rem ain in the western houses, as to 
C laflin  & C om pan y, it w ould  be a s .if  the title were 
in Crane. N ow , you  get at the basis o f  what this 

10 estoppel is— it is, i f  a m an h eld  ou t a falsehood on 
w hich  another has p rop erly  relied  and changed his 
position  because o f  it, so that i f  now  the truth is 
set up, he will suffer loss.

I f  y ou  find that, w*hy then on that ground you 
w ill find  a verd ict in fa v or  o f  the defendant, but if 
y ou  find no estoppel, and' the title  in Porter, then 
you  find a verd ict in favor o f  the p laintiff, and it is 
con ceded  that the p la in tiff ’ s interest in this case 
am ounts to $ 36 3 .1 3 ; that am ou n t with a year’s 
interest upon  it lie w ill be entitled  to  recover if he 
recovers the principa l.

W h ereu p on  cou n se l for the defen dan t made the 
fo llo w in g  excep tion s  to said  charge o f  his Honor, 
the said Justice, and p ra y in g  that his Honor, said 
Justice , w ou ld  set his hand and seal to this bill of 
excep tion s  : .

3q  I w ish to e x ce p t  to that part o f  the charge which 
directs the ju r y  that p la in tiff p rodu ced  writings 
w h ich  put the tithe in him , unless it previously passed 
to Crane. T h e  idea  is to  reserve the points about 
these corporation  transfers. I  d on ’ t mean every 
one o f  the assignm ents, bu t that p la intiff produced 
w riting  that put the tit le  in him , and I  except to it 
gen era lly  in that way.

A ls o , to that part o f  the charge w hich directs the 
ju ry  that it  is a question  fo r  them  to determine 

40 w hether these several orig in al vendors meant to sell
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to Crane out and out, o r  mount to soli, reserving 
title.

Also, on the question  o f  estoppel, i f  C laflin and  
Company gave cred it a ccord in g ly , because th ey  
found the goods in the store, and that gave  them no 
right to invoke estoppel.

And it is sealed a ccord in g ly , su b ject to  the lan -
guage of the charge above set forth  at length .

Jo n a t h a n  D i x o n , Judge, [ l . s .J 10

16
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T H E  H . B. C L A F L IN  C O M P A N Y \
a n d  O R L A N D O  D E M A R E S T , I  Xn Error to 

P la in t i f f s  in  E r r o r , (  Passaic 
v. ( Circuit.

S A M U E L  P . P O R T E R , \
™  D e fe n d a n t  in  E rr o r , j

A S S I G N M E N T  O F  E R R O R S .

A n d  now  at this d ay  the p la in tiffs  in error assign 
the fo llo w in g  causes o f  error ;

F ir s t .  T hat the J u d g e  o f  said C ourt erred in 
re fu sin g  to charge the ju r y —-

( 1.)  That the transaction  testified to between Mr. 
P orter  and M r. Crane, b e in g  one against public 

20 p o licy , against the p o licy  o f  the law , is such that 
these sh ippers d id  n ot act u pon  it, and that the 
ju ry  m ust so  take the fact, unless there is positive 
p ro o f that th ey  d id  depend  u pon  it ;

(2 .) That the w hole  qu estion  is one for the Court, 
one o f  law , as to  the con stru ction  o f  the contract, 
and ju ry  m ust take instruction  from  the Court;

(3 .) That the prelim in ary  transactions, conversa-
tions and corresp on den ce  can n ot be considered as 
va ry in g , a lterin g  or con trad ictin g  the contract as 

30 su bsequ en tly  m ade in the in vo ice  ;
(4.) That the sending o f  these invoices and trans-

fer  o f  b ill o f  lad ing, con c lu s iv e ly  indicate inten-
tion  o f  parties, and passed title  w hen followed by 
possession  in Crane, the vendee ;

(5.) N o  dem and m ade prior to suit, and there-
fore  verd ict m ust be verd ict fo r  d e fe n d a n t;

(6 .)  That i f  the sale was a con d ition a l one, it i8 
therefore void  as bein g  an evasion  o f  theN ew Jer 
sey statute as to such sales and as against public 

40 p o licy  ;



10

(7.) That the assignm ent to  P orter o f  title  b y  the 
several corporations was insufficient in law  to  trans-
fer title.

Second. Because the J u d ge  o f  said C ircu it C ourt 
erred in charging the ju r y —

(1.) That the p la in tiff p rod u ced  w ritin g  that p u t 
the title in him ;

(2.) That it was a question  fo r  the ju ry  to d e -
termine whether these several vendors m eant to sell 
to Crane out and out, or m eant to sell reserving 
title;

(3.) That if the Claflin C om p an y  fou n d  the 
goods in Crane’ s store and gave him  cred it a ccord , 
tugly» it gave it no right to in v ok e  estoppel.

n ir d .  Because the charge o f  the J u d ge  o f  said 
Circuit C o u rt  was, as a w hole, u n fa ir to  the d e fe n d -
ants, m is le a d in g  to the ju ry  as to questions o f  fact 
and erron eou s in its statem ents o f  law.

Fourth. Said C ircuit C ourt erred in adm ittin g  
as evidence— " * < 6

(iO The alleged assignm ent m ade to  P orter  b y  
He Harrisburg F urniture C om pan y , assignor be in g  
corporation, and no ev iden ce o f  its authorization  for  
such transfer being show n ;

(2.) The alleged assignm ent to  P orter  o f  The 
onnersville Cabinet C om pan y, assignor be in g  co r -

poration, and no evidence o f  its authorization  fo r  
such transfer being show n ;

(3.) The alleged assignm ent m ade to  P orter  b y  

cnrL V ana Furniture C om pany, assignor bein g
such and 00 ev id *n c e o f  its authorization  fo r  
8nch transfer being show n ;

T h ïl The alleged assignm ent m ade to P orter  b y
cornnrl?-Str0n^ F uridture C om pan y, assignor bein g
for such T ’ a? d n°  ev iden ce o f  its authorization  Ior such transfer being show n.

AWlir F R A N K L I N  m  o l d s ,
Vfm and ° f  Counsel with Plaintiffs in Error. 40

20

30
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T H E  H . B. C L A F L IN  C O M P A N Y , \
P la in t i f f s  in  E r r o r . J

A n d  hereupon, afterw ards, the said Samuel P. 
P orter, b y  M ichael D u n n , his attorney, conies into 
C ourt and says that there is no error either in the 
record  and p roceed in gs a foresaid , or in giving the 
ju d gm en t a foresa id  ; and he p rays here that the 

20 C ourt here m ay proceed  to exam ine as well the 
record  and proceed in gs  a foresa id  as the matters 
a foresaid  assigned fo r  error ; and that the judgment 
aforesa id , in  m anner a foresa id  given , may in all 
th ings be affirm ed.

M IC H A E L  D U N N ,
A W  y  f o r  a n d  o f  C ou nsel w ith  D e fe n d a n t  in Error.



The H. B. Cl a f l in  Co m p a n y  ] 
and

Or l an d o  De m a r e s t , I
Plaintiffs in E rro r , I In Error to Pa.ssa.ic
VS. /  Circuit.

I Lewis-Po r t e r  Ca b i n e t  I
Co mpa n y , •  ̂• A -■

Defendant in E rror , I

BRIEF
I f  MICHAEL DUNN, ATTORNEY OF DEFENDANT IN 

ERROR.

STATEMENT OF FACTS.
B n  this case the m a tte r in d isp u te  w as th e  t i t le  to  
H;ebuffets, Nos. 524, 525 and  527, th e  va lue  of w hich , 
f  agreed upon between th e  p a rtie s ,’w as th e  sum  of 
tlirty.five dollars.

■  Mr. Frank E. Crane, in th e  y e a r 1893 and  p rio r th e re - 
H^as engaged in the fu rn itu re  business, in th e  C ity  of 
■erson, and was in em barrassed  c ircu m stan ces , hav- 
| g  failed in the same business in 1892 and  m ade a 
■ P romise with his cred itors. O n A u g u s t 5, 1892,, he 
B e a n  executed to H. B. Claflin C om pany , a  c h a tte l  
B  gage upon all his stock  of fu rn itu re , etc ., c o n ta in e d  
1  ? S ° re’ an<̂  uP°n all goods an d  c h a tte ls  an d  per-
■  Property of every k ind  w hich  th e re a f te r  m ig h t
■  (pai3;ft0re and bu ild ings a d ja c e n t th e re to  used  b y
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T h e m ortgage was given to secure past indebtedness 
and future advances and future credit, to  am ount in 
the whole to the sum of $ 13,070.82. After this moit 

gage was given and placed on record, the said Crane 
continued in business. In May, 1893, 'Mr. Crane desired 
for his trade a class o f goods manufactured by the 
Lew is-Porter Cabinet Com pany, o f Indianapolis, In. 
diana, and called upon Samuel P. Porter, the president 
o f the said com pany, at its office, N o. 187 Canal street 
N ew  Y ork  City, to  see what arrangements he could: 
make about being supplied with these goods, and the 
goods of other houses which Mr. Porter represented as 
broker and agent. W hile  the Claflin mortgage was 
standing against him, he knew that he could not get 
credit unless he made som e special arrangement by 
which parties furnishing good s could be protected 
against loss.

It was arranged and understood between Mr. Porter; 
and Mr. Crane that he would, on behalf of the Lewis-j 
Porter Cabinet Com pany, ship the goods on consign*] 
ment, the title to the property to be retained by thei 
Lew is-Porter Cabinet Com pany until the goods were 
paid for, and the same were to be paid for in thirty 
days. T h e plaintiff was inform ed by Mr. Porter, its 
President, o f the arrangement and the goods werel 
shipped with this understanding. The three buffets! 
in question were not paid for and the thirty days had 
elapsed. It is to  recover possession of these buffets] 
that this suit was brought, and the defendants re-j 
bonded and retained the good s  and then the recovery! 
was for the value o f the same.-

T h e question in the case is w’hether or not the Lewis 
Porter Cabinet Com pany was the owner of the goods 
at the tim e this suit was begun.

The jury found in favor o f the plaintiff, and assessed! 
the plaintiff’s damages for the value of the goods at the! 
sum o f thirty-five dollars, and the damages forthedej 
tention o f the same, at the sum o f two dollars and tew 
cents, m aking the total sum o f thirty-seven dollars ana
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(ten cents, besides costs, for which sum judgment was 
Entered October 20, 1894.
I A writ of error was taken to the Passaic County Cir-
cuit Court on April 26, 1895.

POINTS.

I.
I The Court properly denied the motion to non-suit.

WFirst.—This motion was based upon the grounds (1) 
■hat there was no proof offered of the incorporation 
of the Lewis-Porter Cabinet Company.
■ The rule of law is that a corporation, being plaintiff 
in the suit, need not prove its corporate existence 
jinder a plea of the general issue or other plea to the 
Merits, Star Brick Co. vs. Ridsdale, 7 Vroom, 229 
■here was, however, evidence of the existence of the 
lorporation, as will be seen by reference to the testi-
mony of Samuel P. Porter (p. 10), where he testifies 
Pat it is a corporation of the state of Indiana, and 
|hat he is its president.
■ (2) I he second ground stated for non-suit is that 
pore was no demand made before the beginning of 
Be suit. The evidence of Richard Rossiter, Sheriff 
BP-6-10), shows-that a demand, was made. See also 
Be testimony of Franklin M. Olds (p. 33), as. to card 
Ptten by him September 8, 1893, to Mr. Dunn. It is 
f  necessary to prove a demand and where a plea
■ interposed and defendant retains the property.
1 (3) As to the third ground stated, that it was a 
pitract of sale, and not of consignment. The
; 1 ence showed at the time the plaintiff rested, that 
■was a contract of consignment, and not of sale (see 
■ ’ *3 and 27); and the Court could not, at that stage 
Bo non'su^ plaintiff. There was no other 
[fthe 3SŜ ne  ̂ ôr non-suit, as will appear on page 32

■ 4) The ground stated under this head in the as-
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sigh men t of errors was not, as w ill' appear from the 
record, stated to the Court in the motion for non-suit. 
It cannot now be considered. There was nothing in 
the sale, as proved when the plaintiff rested, that vio-
lated any statute.

Second.— The three points stated under this head 
are practically answered by what has been said hereto-
fore, except as to the request to charge the jury, that 
the sale was absolute, and not conditional. There was 
no error in this. It was a proper question to be sub- 
mitted to the jury.

Third. The first, second, and third grounds stated 
under this assignment of error, have already been 
disposed of.

The fourth ground stated is, that the Court erred in 
refusing to charge the jury, that if it was a conditional 
sale, the contract was v o id :

(a) A s against the statute as to such sales;j 
{b) as against public policy. I presume the 
statute here referred to is the Act of 1889 (P. L. j 
1889, p. 421), the first section of which provides, that 
all conditions and reservations that th e ownership of j 
goods and chattels is to remain in the person contract, 
ing to sell the same, or other person than the one 
contracting to buy them, until the said goods and 
chattels are paid for, etc., shall be absolutely void as 
against subsequent purchasers and mortgagees in good 
fa ith , and as to them the sale shall be deemed absolute, 
unless such contract for sale with such conditions and 
reservations therein, be recorded as directed in the 
succeeding section of said act.

The order for the buffets in question in this case was, 
not received by Mr. Porter for his company, until May. 
16, 1893, (p. 12), and were delivered later; and this was 
about a year after the chattel mortgage was given 0 
the Claflin Company. This was not a subsequent j 
mortgage. If Crane had no title to the goods t e
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[Claflin Company could not acquire title under their 
prior mortgage. I, therefore, contend that the Court 
committed no error, in refusing to charge that the 

Icontract under which these goods were sold, was void 
[so far as this statute was concerned.
I There is no evidence in the case, showing that the 
[H.B. Claflin Company was in any way prejudiced by 
[this arrangement to sell to Mr. Crane on con sign m en t; 
[no moneys were advanced by them on their m ortgage 
after these goods in question 'w ere ordered and 

■delivered.

I  (b) The contract was not void as against public policy. 
Mr. Crane was engaged in business, and, as the testi-
mony shows, had a trade for the line o f goods which 
ihe Lewis-Porter Cabinet Com pany were manufactur-
ing.' His circumstances were such that he could not 
Jpay in cash, and as no manufacturer could sell to him 
absolutely on credit, without taking the risk o f having 

■he Claflin Company foreclose its m ortgage and take 
possession of the goods, it was necessary and proper to 
make some arrangement to protect the parties from 

loss. Such an arrangement was made, and was bene- 
I  Clal to Mr- Crane, because it gave to him a variety o f  

stock for the store, from which purchasers could make 
selections, and aided him in increasing his trade. It 

I was also beneficail to the H. B. Claflin Com pany, be-
cause Mr. Crane,being their debtor, the more m oney he 

■eb ^ S° °ner he would be able to liquidate their

■  Contracts of conditional sales are com m on am ong
■  c ants who are doing business on small capital,
■ n  ess it can be shown that some innocent party will 
L J'U*"e<* according to the plaintiff, its rights, such

PubhkaCpolicy.n0t be dedared to be void and against

comrnLh! i Plaintlff in error contends that the judge
below wad err0r ln faiIing t0 Charge that the plaintiff 

|  . S estoPPed from claiming title to the goods in
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question, “  i f  the plaintiff below  entered into an ar- 
rangement not to  expose the reservation of title, and 
the Claflin Com pany acted orr that in letting Cranego 
on .”  The Court com m itted no error in refusing this 
request, because there was no evidence in the case 
showing any such arrangement. There was no evidence 
that the Claflin Com pany had ever made inquiry in 
any way, as to  whether or not the goods were received 
on consignm ent or purchased outright; and it did not 
appear after the goods in question were received by 
Crane, that the Claflin Com pany had in any way made 
any advance to Crane, or given to him any additional 
credit. It did not appear that they ever saw the goods, 
or knew that they were in the store. There is no | 
claim that they ever exam ined them or the bills that 
accom panied the goods, or did act upon the belief that 
the goods were ow ned absolutely by Mr. Crane, ltj 
further appears, on page 33, from  a card from Mr. 
Olds, representing the defendant, addressed to Mr* 
Dunn, w ho was acting as attorney for the Cabinet j 
Com pany and others, that before the foreclosure sale 
under the chattel m ortgage, the claim for the goods in 
question was made by the plaintiff below ; and it was 
understood that if a sale took  place it would bemade 1 
expressly subject tothose claims. Mr. Olds testifiesl 
(p. 34), that at the sale it was announced that 
the goods were sold subject to  equities, and that j 
the Claflin C om pany would protect any purchaser 
against all loss, in* case any one purchased; that they 
would take care o f any litigation that might ar‘sl^| 
consequence o f the goods being consigned. ej 
goods were bought in by  the Claflin Company at t ej 
chattel m ortgage sale, Septem ber, 1893 (P* 33)» ^  
im m ediately thereafter the goods were replevine bfj 
the plaintiff below , and the Claflin Company rebon 
and retained possession o f the goods. Therewasn | 
evidence, therefore, by  whichthe Court could avej 
charged this request.

(6) T he Court properly refused to charge what
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[stated as an error under this head in the assignment of 
errors, to wit, that it was for the Court to determine 
the effect of parol evidence on the written invoice, as 
[to the title of the property in question. The Court 
very properly charged, that the question was, what was 
the intention of the parties and what was their agree-
ment at the time the purchase was made by Mr. Crane. 
On page 46, line 38, the Court says, after reviewing the 
facts, “ So the question comes right back to the inten-
sions of the parties, and if you think that these goods 
were delivered to Mr. Crane with the intention that on 

■delivery he should be the owner, you find for the 
[defendant. If you think they were delivered with the 
[intention on his part and on the part of the Cabinet 
■Company that the goods should remain the property 
■of the Cabinet Company until paid for, then you 
■find for the plaintiff.” It was a question of fact for 
■the jury.

■  (7) The Court could not direct a verdict for the 
■defendant as requested, and there was no error in re- 
■fusing to do so. The Court defines the law ; the jury 
{determine the facts.

II.
1 There is no error in the charge in the three particulars 
mentioned under this assignment o f  error .

■ The plaintiff below contended that the goods in 
■lestion were sold upon consignment; that they were 
P  remain the property of the vendor until paid for, and 
■ere to be paid for in thirty days. The goods were 
P>t paid for, and more than thirty days had elapsed 
fe r  their delivery, when the goods were replevined: 
B>e evidence also shows on page 13, that about two 
peks before the Claflin Company mortgage was fore- 
psed Mr. Porter went to the store o f Mr. Crane to 
■*e back his goods, having heard that Claflin was 
g°>ng to foreclose, but he did not take them back
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that day. T h e  testim on y  on page 34, shows that at 
the tim e o f  the foreclosu re  sale, the property was sold 
su b ject to  the claim s o f  the plaintiff, and was bought I 
in b y  Claflin- & C om p a n y , ;, and there was no I  
error in the charge o f  the C ourt to  the jury on these I 
points.

In the C am pbell M anufacturing Company vs. the I 
R ock a w a y  P u b lish in g  C oom p a n y  (27 Vroom, p.676). I 
the C ourt o f E rrors review s the questions involved 
in this case. T h e  C ourt there holds, that, “ when 
g o o d s  are sold  on  term s, that the vendee shall 
g ives ' his notes for  the purchase price, and 
that the title ' shall rem ain in the vendor until I 
a m ortgage  is g iven  to  secure tlje notes 1 
or  the price  is paid, and n o right o f innocent third par- j 
ties in tervenes, the title con tin u es in the seller of them, I 
a lthou gh  he recovers ju d g m en t on the notes. After j 
such ju d g m en t he m ay reclaim  the goods by replevin." j

In  the case b e fore  the C ourt no notes were given, I 
bu t the g o o d s  w ere so ld  on term s and were to rem'ain 
th e  p rop erty  o f  the seller until paid for, and were tote 
paid  for  in th irty  days. N o  right o f innocent third 
parties intervenes, so that it was proper for the Court 
to  leave to  the ju ry  the qu estion  o f title and intention 
o f  the parties at the tim e o f  the purchase.

In  B rothers vs. D avis, 47 (Iow a , 363), a delivery was 
held  to  be  a con sign m en t to  sell and not a sale, 
a lthou gh  the con sign ee  gave his n ote for th e  price, such
b e in g  the in tent o f  the parties.

In  E rricon  vs. Brand, (16 Ne\y Y ork  Supreme Court, j 
6 5 4 ) ,  it was held  that “ an unsigned m e m o ra n d u m  given j 
b y  the v en d or  to  the ven dee  at the t i m e  o f delivering 
the good s , from  w hich  it appears that they w erettl j 
upon  a cred it o f  s ix ty  days, does not e s to p  the plaint) 1 
from  sh ow in g  the true nature o f  the transaction, even 
th ou gh  it d iffered  from  the w ritten m em orandum , 
cite  this t o  sh ow  that there is noth in g  in  the con 
tion  o f  the defen dant in th is  case, that w o u ld  PreveD 
th e  p la intiff from  sh ow in g  the true nature of the trans-j
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¡action between the parties. The mere fact that un-
signed invoices were sent from the plaintiff’s factory in 
[Indiana to Mr. Crane, without having the worth “  con- 
feigned” marked across the face of the invoice, does 
lot prevent the plaintiff from showing the terms and 
[conditions upon which the goods were sold. This is 
¡especially so, when no innocent party has interests 
which have in any way been affected by the neglect to 
mark the invoices “  consigned.”
I  It is unreasonable to believe that the Company, after 
feeing informed by its president, Mr. Porter, as to the 
[existence of the Claflin mortgage and the necessity of 
belling these goods on consignment, that it would
ignore those instructions and sell them absolutely. A  
¡reference to the orders sent to the company by Mr. 
Jorter shows that it was the understanding that the 
[goods were not to be marked “  consigned.”  The in-
dices accompanying the shipment were merely un- 
Pgned memoranda showing what goods were shipped, 
j e terms and conditions of sale were those made be- 
|ween Mr. Porter and Mr. Crane in New York.

[These invoices were never seen by the defendant, but 
■ey knew before the mortgage was foreclosed that the 
f  oods were claimed by the plaintiff, and the sale under 

»m ortgage was made subject to this claim.

III.
\ Ifjusj tce has been done by the verdict in this case t, 
l U should n°t reverse the judgm ent.

IS lln e o T d e S o n s  rUk *  “ d * SUpP° rted

I k  (2 t ~  R ep :> ^ * »  h ,
pisdirectin’ 6 'S m0Ved for on the ground
Istice hl K m P° ‘nt ° f law’ if the Court sees 
let aside the v "  betWeen the P ities , they will n 
P „ „  * elaV" d,Ct- n° r enter ^  a d-cu ss io „  of t
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T o the same effect is Eastwick vs. Cailland (5 Terra 
Report, 425). The same rule has been observed in our 
State in a large number of cases.

In Reading vs. Reading, (4 Zab., 365), the Court re-; 
fused to reverse the judgment although there \m, 
error, because the Court was satisfied that a correct 
judgment had been rendered in the case.

See also Sterlman vs. Sterlman, (1 How, 68); Snyder 
vs. Frindley Coxe, 78 ; State vs. Wells, Coxe, 431; 
Ayres vs. Van Lien, 2 South, 771 ; Campficld vs. Ely! 
1 Gv., 152 ; Joslin vs. N.J. Car Spring Co., (7 Vr., 147a 

I submit that there was no error in this case, and that 
the judgment should be affirmed.

Respectfully submitted,
M IC H A E L  DUNN,

O f Counsel with Defendant in Error,,
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THE H. B. C L A F L IN  C O M P A N Y  \ 
a n d  O R L A N D O  D E M A R E S T , J

P la in t i f f s  in  E r r o r , f I n  E r r o r  
V to P a s s a ic  
f  C ir cu it

THE LE W IS -P O R T E R  C A B I N E T ! C ourt. 
COMPANY, ■ A , ,  - « .w  . i 'V *

D efen d a n ts  in  E rro r . J

St a t e  o f  N e w  J e r s e y , s s  :

The State of N ew  Jersey to J o n a t h a n  D i x o n , E sq., 
Judge o f  ou r C ircu it C ourt, at P aterson , in 
and for tlie cou n ty  o f  Passaic, or such  

[t. 8.] Justice of the Suprem e C ourt o f  the State o f  
New Jersey as shall hold  such  C ircu it Court, 
greeting:

Forasmuch as in the record  and proceedings, and 
also in the giv ing  o f ju d gm en t in a certain  p la int 
which was in our C ircuit Court, h olden  at Paterson , 
in and for the county o f  Passaic, betw een  the Lew is- 
Porter Cabinet C om pany, p laintiffs, and the H . B . 
C la liin  Company and O rlando D em arest, defend-* 
ants, in an action in rep levin , m anifest error hath 
intervened to the great dam age o f  the said defen d - 
nnts, the H. B. Claflin C om pan y and O rlando D em -
arest, as it is said ; we b e in g  w illin g  that the error, 

any there be, should in due m anner be corrected - 
and full and speedy ju stice  don e  to  the parties 
n oresaid in this behalf, d o  com m an d you , that if  
ll pientbe thereupon given  and affirm ed, then you  
j 18tmct,y an^ open ly  send, u n der you r seal, the 

ec°f and proceed in gs  aforesaid , w ith a ll th ings 
°nc ing the same, to ou r Ju d ges o f  ou r C ourt o f
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E rrors and A p p ea ls  in  the last resort in all causes, 
at T renton , on the fourteen th  day  o f May next, to-
geth er w ith  this w rit, that the record  and proceed-
ings a foresa id  be in g  inspected , we m ay cause to be 
d on e  th ereu pon , fo r  correctin g  that error, what of 
righ t and a ccord in g  to  law  and custom of the 
State o f  N ew  Jersey , ou gh t to  be done.

W itn ess , ou r  C h an cellor and  President Judge of 
ou r  said C ou rt o f  E rrors and A ppea ls  at Trenton, 

30 a foresa id , th is tw en ty -s ix th  d a y  o f  April, A.D.

H E N R Y  C. K E L S E Y , Cleric.

F r a n k l i n  M . O l d s , Attorney.

R E T U R N .

20 I, J o n a t h a n  D i x o n , J u d ge  o f  the Circuit Court 
o f  the cou n ty  o f  P assa ic, d o  herew ith  in the fore-
g o in g  schedule, send to the J u d ges o f  the Court of 
E rrors and A p p ea ls  in the last resort in all causes, 
the record  and p roceed in gs  m entioned  in the within 
w rit o f  error, w herein  the L ew is-P orter Cabine 
C om p an y  was p la intiff, and the H . B . Claflin Com 
p a n y  and O rlan do D em arest were defendants, wi 
a ll th ings tou ch in g  the sam e, as I  am within com-

m anded. , I
30 W itn e ss , m y  hand  and seal, this tenth day 

M ay, A .D . e igh teen  hundred  and ninety-five.

J O N A T H A N  D IX O N , Judge. [ § e a l .J



Passaic County C ircuit Court, o f  the fifth  d a y  o f  
October, in  the year o f  ou r L ord  on e thousand 
eight hundred and ninety-three.

P a s s a i c  C o u n t y ,  s s  :

The H. B. Claflin C om p an y  and O rlando D em a- 
rest, the defendants in this suit, were sum m oned  to 
answer unto the L ew is-P orter C abinet C om pan y, (a 
body corporate,) the p la in tiff therein, w herefore he 
took the goods and chattels o f  the said pla intiff, and 
unjustly detained the sam e against sureties and 
pledges, until, &c. ; and thereupon the said p la in -
tiff, by M ichael D unn, its a ttorney, c o m p la in s : 
For that the said defendant, on the tw en ty -secon d  
day of September, in the year eighteen hundred and 
ninety-three, in the city  o f  Paterson , in the cou n ty  
of Passaic, took  the g ood s  and chattels, to w i t : 
One No. 11 ant. b ook  case ; one N o. 418 ch ina 
closet; one N o. 409 ch ina  c lo s e t ;  one N o. 1069 
imitation mahogany d e s k ;  one N o. 524 b u ffe t ; 
one No. 525 b u f fe t ; one N o. 24 ant. b o o k  case ; one 
No. 285 side board ; one N o. 1063 im itation  m ah og-
any desk ; one N o. 527 b u f fe t ; one N o. 417 ch ina 
closet; one No. 295 side board  ; o f  the said p la in -
tiff, of great value, to wit, o f  the value o f  tw o 
hundred dollars, and u n ju stly  detained the same 
against sureties and pledges, until, &c.

Wherefore, the said p la in tiff says that it is in -
jured, and has sustained dam age to  the am ou nt o f
°ur hundred dollars, and therefore it brings its suit, 

&c.

And the said defendants, the H . B. Claflin C om -
pany and Orlando D em arest, by  F r a n k l i n  M. Ol d s , 

mr attorney, com e and d efen d  the w ron g and 
jjjury when, &c., and say that they  d id  not take 

C £°°ds and chattels in the said d eclaration  

tjjfeD l0.n"d’ ° r anN 01 e^ h er ° f  them , or a n y  part 
ereo ’ nianner and form  as the said p la in tiff
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hath above th ereof com pla in ed  against them. And 
o f  th is they, the said defendants, pu t themselves 
u pon  the cou n try , &c.

A n d  fo r  a farth er p lea  in this beh a lf the said de-
fendants, the H . B . C laflin  C om p an y  and Orlando 
D em arest, by  leave o f  the C ou rt here for  this purpose 
first had and obtain ed , a ccord in g  to  the statute in 
such  case m ade and p rov id ed , say that the plaintiff 
ou gh t not to have or m aintain its  aforesaid action 

*0 th ereo f against them , because th ey  say that the 
g o o d s  and ch attels  in  said declaration  mentioned at 
the said tim e when, & c., w ere the property of the 
said  the H . B. C laflin  C om pan y , one o f  the defend-
ants, and not o f  the said p la in tiff, as b y  said decla 
ration  is a bove  su pposed  and alleged . And this 
th ey , the said defen dan ts, are ready to verify. 
W h e re fo re , th ey  p ray  ju d gm en t i f  the plaintiff 
ou gh t to  have or  m aintain  its aforesaid action 
th ereo f against them  ; and th ey  a lso pray return of 

^  the said g ood s  and chattels, together w ith  costs in 
this behalf, a ccord in g  to  the form  o f  the statute in 
such  case m ade and p rov id ed , to  be adjudged to 
them , &c.

Therefore, let a ju ry  thereupon  com e before the 
C ou rt a foresaid , at Paterson  aforesaid, on the 
fou rth  T u esday  o f  A p r il  n ex t ensuing, by whom, 
& c., w ho neither, & c., to  recogn ize, &c., because as 
w ell as, & c., and the sam e d ay  is g iven  to the parties 

XQ a foresa id  at the sam e place. A t  w hich  day before the 
C ourt aforesaid , at P aterson  aforesaid , come the said 
parties b y  their respective attorneys aforesaid, and 
the jurors o f  the ju ry  w hereof m ention  is within made 
are resp ited  betw een them  from  d a y  to day until 
the fou rth  T uesday o f  Septem ber then next ensu-
in g  ; at w hich  last-m entioned d ay  before the Court 
aforesaid , at P aterson  aforesaid , com e the sai 
parties by their respective a ttorn eys aforesaid, an 
the ju rors  o f  the ju ry  w hereof m ention is witnn 

40 m ade, a lso com e, w ho to speak  the truth of t*e
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matters and things within conta ined , bein g  chosen , 
tried and sworn, upon their oaths say  th ey  find 
that the said defendants d id  take certain  o f  the 
goods and chattels in the declaration  o f  the said 
plaintiff mentioned and set forth , and d id  detain  
the same, and they assess the dam ages w hich  the 
said plaintiff hath sustained b y  reason of. the said 
unjust detention above-m entioned over and above its 
costs and charges by it about its su it in this b eh a lf 
expended at the sum o f  tw o dollars and ten cents ; 10 
and they also assess the va lu e o f  the g o o d s  and 
chattels so taken and detained, and in said d eclara -
tion specified at the sum o f  th irty -five  dollars.

I  Therefore, it is considered  that the said
0 plaintiffs do recover against the said de 
* h fendants their said dam ages, and  also 

the sum o f  fifty -fou r  d o llars  and tw enty - 
six cents, fo r  their costs and charges b y  
them about their su it in this b eh a lf e x -
pended, now here taxed , and b y  the ^  
Court here ad ju d ged  to them  w ith their 

P  . asf n t » w hich  said dam ages, costs and 
rges m the w hole am ount to the sum  o f  n inety-

e ollars and th irty -s ix  cents. A n d  the defen d - 
ants m mercy, &c.

®a” aSes ..................................... ....... $37 10
C°8ts......................................... .. « 3 6

S A
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Passaic County Circuit Court.

T H E  L E W I S -P O R T E R  C A B IN E T  \ 
C O M P A N Y , I

P la in tiff\  F
v. \ ln  Replevin.

10 T H E  H . B . C L A F L 1 N  C O M P A N Y ! 
a n d  O R L A N D O  D E M A R E S T , 1 

D e fe n d a n ts . I

Before Hon. J. D i x o n , J. S. (7., and a Jury.

Pat erson , N . J ., O ctober 2,1894.

A p p earan ces : F o r  p la in tiff, M . Dunn ; for de-
fendant, Fr a n k l in  M . Olds .

2q Richard Rossiter, a witness on behalf of plain-
tiff, being duly sworn, testifies as follows:

E x a m in e d  b y  Mr. D unn :
Q W e re  y ou  sheriff o f  the cou n ty  of Passaic in 

the year 1898?
A  Y es , I  was.
Q A s  such  officer, d id  y ou  serve any demand for 

g o o d s  on  H. B . C laflin  C om pan y, in favor of the 
L ew is-P orter C abinet C om pan y ?

A  I  did .
BO Q H ave y ou  that dem and here ?

A  I  have.
Q On w hom  d id  you  serve that ?
A  On M r. D em arest.
Q W ho was he ?
A  H e was the representative o f  Mr. Claflin 

C om pan y. .
Q A n d  w here was he at the tim e that you serve

him  ?
A  In  the store, at the corn er o f  Broadway >10 

40 charge o f  the g ood s  in question .
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Q And will you  toll us what whs  don e  a fter y ou  
served the demand— as to his surrendering or  d e liv -
ering up the goods ?

A He refused to d e liver the good s .
Q And tell us what fo llo w e d ?
A Then I served the rep levin , and rep levied  the 

good»
Q Hid you find all the g o o d s  that were m en-

tioned in your dem and there ?
A I checked those that I fou n d  in the store. 10
Q State what good s  you  fou n d  in the store ?
A (Witness r e a d in g )-O n e  antique b o o k  case, 

one No. 285 sideboa id . one N o. 409 China closet! 
one 1,003 imitation m ah ogan y d esk , one 1,006 im i-
tation mahogany desk, one 29 sideboard , 527 buffet 
524 buffet and 525 buffet.

The Court : The bookcases, have th ey  num bers 
on them ?

Witness No, sir ; one case is, I  believe, N o .
24. 20

The Court: Y o u  d on ’ t k n ow  w hether the other 
was 11, or not ?

Witness: Yes, it is, I find it here.

took them”? WhatWaS d ° " e  Wi*h ' heSe g ° o d s - y ° "

. i f ,  1 allowed them to rem ain in the store for  
y^onr hours— then th ey  rebon ded  them .

V they rebonded ?
A Yes, sir.

?  what d id  you  d o  with the g o o d s  ? m

Plaintiff ^  remained in the Possession o f  the

@ A Mr. Bema reiM ?
Yes, s ir ; he was there in charge

^-exam ined, by  Mr. O lds :

w L  °U rt: W h at d ay  was that’ S h eriff? 
n  *' Septem ber 23, 1893.

brace anv^tiT^0 ^ ann)~Y>oes y o u r  w rit em - 
y ther articles than the Sheriff sp ok e  o f  ? 40
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M r. D u n n  : Y es, sir ; it  does.
Q I  n oticed  that y o u r  return to the original writ 

is on the ord inary  printed  b lanks, stating that you 
took  the good s  and chattels m entioned  in the said 
w r i t ; the truth is that you  o n ly  took  a part?

A  Y es , sir ; that is all.
Q Is this n otice  y ou  here produ ce , the demand?
A  It is a co p y  o f  the dem and.
Q Is th is the orig in al paper in you r hands at the 

10 tim e o f  ta k in g  the g ood s  in question  ?
A  Y es , sir.
Q W h e re  has th is dem and  been since ?
A  In m y  office.
Q This has not been filed  as a paper in this case?
A  N o , sir.
M r. D u n n  : I asked  that the dem and be marked 

as an E x h ib it  fo r  the p la intiff.
Q Y o u  have a litt le  ch eck  m ark  opposite a nnm- 

^  ber o f  the articles m entioned  in this list— was that 
ch eck  m ark p u t there w hen y o u  fou n d  the article, 
o r  when y ou  cou ld n ’ t find  i t ?

A  Y es, sir ; when I fou n d  the article.
Q W i l l  y o u  please, on ce  m ore, go  through the 

lis t, stating w hat you  fou n d  ?
A  O ne N o . 1 an tiqu e b ook ca se  ; one 24 antique 

b ook ca se  ; one 285 s ideboard  ; one 409 China closet, 
an im itation  m ah ogn an y  desk , 1006; one 527 
b u ffet— that is the a rticle  that has the mark here 

q (> u pon  i t ; I  am n ot qu ite  sure w hether it is the side-
b oard  or b u ffet— one we d id n ’ t fin d— the mark in-
d icates it ’ s a buffet.

Q W h a t  is the m ark th at y o u  have ?
A  A  circ le  and  and a ch eck  on  t o p ; I iWo 

there was som e d ifferen ce  a bou t either o i these aM 
cles, as I m arked it  tw o w ays, and have almost for 
gotten  w h ich  w ay it was.

Q W h a t  n e x t  ?
A  O ne N o . 524 buffet, and one N o. 525 buffet. 

40 Q Is  that a ll ?
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A In regard to the sideboard or that buffet, I 
I think you were present and agreed at the time 
I which was which.

Q What day did you serve those papers ?
A The twenty-iifth— I  find it was not the tw en ty - 

third. I  ; , . -
Q The demand bears date the tw en ty -th ird  

I does it?

A Well, that figure is a little  in d istin ct ; it is a 
I 21 here, but the return is the correct date. 10

Q Your return is w h a t?
A The twenty-fifth— that would be the correct 

I date.

Q bo you rem ember the tim e o f  d a y  you  took  
I those goods ?

A In the afternoon.

Q You went with the p la in t iff ’ s a ttorn ey  and 
somebody, and identified the g o o d s  ?

A Yes, sir ; and Mr. D em arest was there at the o/t 
nme and admitted them.

Q And you handed him the dem and ?
A Yes, sir.

I Q And on his refusal to surrender the goods you 
served the writ ? 6

A Yes, sir.

that tfae / 0U eXeCUte o ih er  w riis o f  rePlevin about

[other.Wel1’ ab0Ul that t im e ’ 1 th in k  th ere  w as on e

i n L ^ 3- ï l re. aDy d ifficu lty , in m any instances,

7 ^  i n l a ^ g f  thB g°°ds that had
beluslrt/ therewas d ifficu lty  in fin d in g^ h egood s ,

they had t T  W9S m any g ° ° ds in the b u ild ing, and y nad to be exam ined.

other 8 ^ 7 *  * A re y ° U sPeakin S o f  this or  the 

^iiness *’ In all cases, w e had d ifficu lty . 40

30
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Q W a s  any c o p y  o f  a dem and filed, so far as
y o u  k n ow  ?

A  I  th in k  not.

R e -d ir e c t , b y  M r. D u n n :
Q T h e tw enty fifth  is here ; is that not the date 

w hen y o u  m ade y ou r  return on the writ after hold-
in g  the g o o d s  fo r  a p eriod  ?

A  I  th in k  that was the date that the writ was
served— the tw enty-fifth .

10 T he C o u r t :  T he tw en ty -th ird , Saturday-the 
tw en ty -fifth , M on d ay  ?

W itn e s s :  Y es , sir.
Q W a s  M r. P orter the gentlem an who identified

th e g o o d s  ?
A  Y es , sir.

Samuel P. Porter, a w itness on  behalf of the 
p la in tiff, b e in g  d u ly  sw orn, testifies as follows.

&u Mr. D unn:  . „  .
Q W h a t  relation  have you  to  the Lewis-Por

C abinet C om pan y ?
A  l a m  president o f  that com pany.
Q I t  is a corp ora tion  o f  w hat State ?

30 A  U nder th e law s o f  the State o f  Indiana.
Q A n d  w here is y o u r  p la ce  o f  business r 
A  187 Canal street, N ew  Y o r k  City.
Q A n d  were you  engaged  in business eie

the year 1893 and 1892?
A  I was. , not
Q W ill you please state to us whether

the articles, w hich  have been m entioned 
the sheriff, as h av in g  been fou n d  in the s 0 ê
E. Crane, were identified  there by  you a 

40 b e lon g in g  to the L ew is-P orter Cabinet Co P
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A They w ere ; I  identified  those good s  as o u r 
goods; all that I cou ld  find o f  them .

Q W ill you state now , to the C ou rt and ju r y  
how those goods com e to  be there in M r. Crane’ s 
store ?

A Shall I begin at the b eg in n in g  o f  this s to ry  ?
Q Y e s ; tell us ju st how  the g ood s  cam e to  be 

there in that store ?
A Mr. Crane, som e tim e du rin g  the fa ll o f  1892, 

called a meeting o f  his cred itors, at the room s o f  
the National Furniture A ssocia tion , N ew  Y o rk , 150 
Canal street, which I attended, bein g  interested  to 
a small amount at that tim e ; I attended that meet* 
ing. where Mr. Crane m ade a p rop osition  to his 
creditors of a com prom ise o f  fifty  cents on  a d o lla r  ; 
we voted at that m eeting to a ccep t his p roposition , 
and asking him for  security  to carry  ou t this p ro p o -
sition of his—(interrupted.)

Objected to.

Q Were these good s  delivered  to Mr. Crane 
through you ?

A They were consigned  to Mr. Crane th rou gh  
me.

Mr. Olds: I ob ject to the w ord “  con s ign ed .”

witness : They were sent to  him  th rou gh  me.
The Court: From  Indiana ?
Witness: Yes, sir.

V I show you  these papers, and ask  you  w hat 
they are ?

A These are the orig in al orders that w ent from  
my office to our own office in Ind ianapolis .

Q And since returned to  you , at y o u r  r e q u e s t?
A Yes, sir.

Q For the purposes o f  this trial ?
A Yes, sir.

v Will you just read the orders w hich  you  have
ere—first, were they written b y  you  ?

They are in m y handw riting— (w itness does
requested by counsel.)

10

20

80
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Q W a s  that order filled  o f  M ay 13th %
A  Y es , s i r ; that w as th e  ord er o f  May 13th, 

and  the n ex t is an order o f  M ay  16th ; I fiad two 
o f  th ose orders filled .

Q P roceed  w ith  the n ex t ord er ?
A  The n ext is dated  M ay 16th.
Q R ead  it ?
A  (W itn ess  does as requested.)
Q T h at order was filled  b y  y o u r  house ?

10 A  P art o f  th is order was ; there m ay have been 
som e o f  these g ood s  that w e hadn ’ t at the time, but 
the greater portion  o f  this order has been filled; it 
is d ifficu lt fo r  the m anufacturer to fill the full order 
in  the bu sy  season.

Q P roceed  w ith  the n ext ord er ?
A  The n ex t order is Jun e 24th.
Q N ow  d id  y ou  find  the g ood s  that were there- 

were the good s  con sign ed  b y  y o u r  house in keeping 
w ith those orders V 

20 A  Y es , I d id .
Q N ow , w here was this arrangem ent made with 

M r. Crane to ship  these g ood s  to  him on consign-

m ent ? ?
A  I t  was m ade o r ig in a lly  in m y office—some 

tim e after his first settlem ent; k n ow in g  that parties 
h e ld  a m ortgage against him , I  to ld  him that we 
co u ld n ’ t sell him  any g ood s  d ir e c t ; the only way 
w e cou ld  sell h im  w ou ld  be b y  consignm ent, so that 
the p rop erty  w ou ld  be ours ; so he was perfec y 

30 satisfied ; he said he had no tim e, and asked six y 
d ays ’ tim e on the good s , but the goods were o  ̂
ours until paid  for, and he agreed to that m eve y

case. , fak-
Q W h e n  was th is store c losed  b y  anybody

in g  possession o f  it or the defendants ?
A  Som e tim e, I  th ink , in  A u gu st.
Q A n d  prior to  that, had y ou  been up to see r. 

Crane in reference to  ta k in g  the good s  b a c k .

A  I  d id .40



13

Q How lo n g  before the c los in g  o f  the store ?
A I think about tw o or three weeks.
Q State w h a t  occurred  at that tim e ?
A There was a rum or in N ew  Y o r k  c ity  that 

Claflin & Co. were g o in g  to foreclose , and I  w ent 
up to Mr. Crane’ s store and saw him .

Q Who was with you  ?
A 1 m et there for the first tim e the book -k eeper 

of a com p etin g  house in N ew  Y o rk , M r. Schloss or 
rather S ch loss & C o., and th ey  were there on  the 10 
same m ission o f  the rum or ; I to ld  this to M r. Crane 
in the p resen ce o f his law yer that—

O bjected  to .
O b je ction  sustained.

Q How much was ow in g  to  the L ew is-P orter 
Cabinet Company at that tim e on accou n t o f  the 
goods that had been con sign ed  to Mr. Crane ?

A $128.91. '

The Court: W h a t tim e are you  speak in g  o f—  
the time of the replevin o f  Septem ber o f  last year ? 20 

Witness: Yes, sir.

Q Will you please tell us— lo o k  at that paper—
didyoii put those values o f  those d ifferent articles 
there ?

A I did.
Q And will you tell us w hether the papers now  

spoken of by the witness is the one m arked  for  
identification as conta in ing the list o f  the g o o d s
onnd by the sh p r iff-a re  those the correct values o f  Qn 
hie goods ? dU

O bjected  to .
O bjection  overruled.
E xcep tion .

 ̂ Yes, they are, less the freight. 

he Court: Y ou  m ay say w hether those prices 

ordeV™6 are tlle Prices ind icated  in y o u r

1 ^ M s s : Yes, sir.

4 40
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The Court: You sold these goods to this man 
Crane ?

W itness: Yes, sir.
The Court: A n d  in y ou r  orders to your concern 

in Indiana, you  ind icated  their prices ?

Witness : Yes, sir,
The Court:  So that th ey  are prices at which 

you  m ade the bargain to sell them  to him ?

10 Witness: Y es, sir.
The Court: The total of those prices are how 

much ?
W itness: $137.70, less the freight, which I

haven ’ t d edu cted .
The Court: W h o  was to p ay  fre igh t?
Witness : W e  were to pay  the freight.

Q Is that a c o p y  o f  the orig in al invoice ?
A  Y es, sir.

20 The Court: W h a t  d id  y ou  say he owed you at 
the tim e o f  rep lev in  ?

W itness: $128.91, n e t ; that is, the freight
taken off.

Q A t the tim e that you  w ent to the store, who 
had possession o f  it ?

A  H. B . C lafiin  was there through  their repre-
sentative, M r. Dem arest.

o q  Cross-examined, by Mr. O lds:
Q T ake you r list o f  prices, Mr. Porter, and in-

d icate  the prices one after the oth er ?
A  One No. 11 antique book-case—may I as 

whether it is the prices replevined by the sheriff?
Q T h e prices w h ich  you  p u t dow n  ?
A  Yes, sir.
Witness reading from list— Antique book-case* 

$10.25; one No. 25 antique book-case, $17- 
one No. 285 sideboard, $ 3 7 ; and so on ^

40 the l i s t ; one N o. 409 ch ina  closet, $12.75,
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tation mahogany desk, $12.50 ; another, $10 ; one 
No. 5, $27; buffet, $15 ; one N o . 524 buffet, $8 ; 
one No. 525 buffet, $13.

Q Is that all is that the sam e price  set o p p o -
site in the original order that y ou  sent to In d ia n a ?

A Yes, with the excep tion  that the fre igh t was 
not deducted, as they are not b illed  p r o  ra ta , bu t I  
have here—

Q Never mind— are the prices w hich  y o u  have 
given us the precise prices that you  va lued  the g o o d s  10 
sold to Mr. Crane?

A Yes, sir.
Q Who was to pay fre igh t ?
A We were.

Q That is, Mr. Crane was to have the g o o d s  at 
those prices delivered here ?

A That’s right.
Q Who paid the freight ?
i  For the goods that he paid  for, w e a llow ed  

him freight.

Q Who paid the fre igh t in Paterson  ?
A Mr. Crane.

freight'?en ^  Grane’ in  the first »«stance, paid  the

A We shipped the g o o d s  from  the fa c tory  and 
pwed Mr.'Crane to d ed u ct it from  the b ill.

Q The point is that M r. Crane paid  the fre igh t in 
Taterson as the goods g o t  here ?

A Yes, sir.
Q And that was a llow ed  ? '
A Yes, sir. '

tionecNn t f "  a"0W wIlether a11 the 8oods men-
were shin a ? rdf rs that you  have »Mentioned to us 
^shipped in the Indiana fa c to ry ?
A Ido.

\ ? ?  you know  wllen th ey  g o t  sh ipped  ?
A H ave the b ills  here

tion here-!!?KW?le ^00( ŝ sh ipped  that are in quest*
that were recovered ?

40
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A  T h ey  were sh ip ped  on the 25th, part on the 
26th, the 81st o f  M ay, the 1st o f  June and the 3d 
o f  June, and the 5th and 8th o f  June, and the 27th 
o f  June, 1893 ; Jun e 27th, how ever, we find none 
o f  that b ill.

Q T he g ood s  sh ipped  on  Jun e 27th— you find 
non e o f  them  ?

A  Y es, sir.
Q W h a t  are yon  read in g  from  ?

2o  A  C o p y  o f  the in v o ice  sent to  M r. Crane.

Q W h e re  d id  y o u  get those cop ies ?
A  F rom  Indianapolis.
Q T h ey  had them  sent on to you  when this liti-

gation  co m m e n ce d ?
A  Y es, sir.
Q L o o k  at the papers I now  show  you— nine in 

n u m ber— and state w hat th ey  are ; state whether 
th ey  are the orig inal b ills  o f  in vo ice  sent to Mr. Crane 
from  the Indiana  fa c tory  ?

20 A  M ay 25 is the first on the b ill here ; $40.20 
corresponds w ith the c o p y  ; the M ay  26, $49.75, cor-
responds to the c o p y  ; the M ay  26—

Q A re  there tw o shipm ents o f  the 26th ?
A  N o, sir ; this is a d u p lica te  cop y .
Q A n d  sent b y  the In d ian a  fa ctory  to Mr. Crane ? 
A  Y es , sir ; the d u p lica te  o f  the invoice, but not 

the good s  ; M a y  31st— that is righ t ; this is a dupli-
cate  o f  M ay 31st.

30

40

Q Is it the orig in al o f  M a y  31, or is it the du-
p licate  ?

A  I t  is the orig in a l— Jun e the 1st ; that is the 
orig inal b ill, a lso ; Jun e 3, this is the original bill, 
also Jun e 5, that is the orig in al b ill ; also June 8, 
that is the orig in al b ill ; a lso Jun e 27, original bil • 

Q These papers n ow  show n you , therefore, wit 
the e x cep tion  o f  one, M ay 26, 1893, and mark 
“  c o p y ,”  are the orig in al b ills  o f  invoices s e n t fro® 
the In d ian a  fa c tory  to M r. Crane, for the Pur 
chases m ade b y  him  ?
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but of course ic is not

A Yes ; that’ s right ; there are tw o b ills  that are 
I  copies of the other.

Q Did you send these b ills from  y o u r  N ew  Y o rk  
I  office, or direct from  Indiana ?

A Direct from  Indiana.
I  Q And the next m entioned  here was sh inned 
I  direct from Indiana to Mr. Crane ? 

f A Yes, sir.

Q Consigned to him in his n am e?
4 They were shipped in his name, on  the orig . 10 

J  inai understanding. i .

l i ™  r  P!e8Se tak8 the ori« inaI ■n ',oices,
■  »hich you have jnst identified , and m en tion  thè

I shipments? '61 ^  h*6"  a" ° Wed the ~
A May 2 5 -o n  this bill,

E contained in the goods__
I Q Never mind.

■  4 This bill has *5.25 dedu cted  from  the original
I hdl ; May 26, $3 .90 : M ay 31 *4 s o  r K 1$>4.80; on  Jun e 1

; on June 3, $2.20 ; on  Jun e 5 *9 no 7  ’
1 «  ».87 ; on June 27, $1.07 ’ $ ! ° “  J an e

|mentsTbat *he aVerage on  thos«  several sh ip .

I A Yes, sir.

goods, and w m 'T  ° f tbeSe biIls are sh ipm ents o f  
J Crane’in full? ’ ° neS 13Pe been settled  for b y  Mr.

July is'. U a Vpf M ay f 5, w hich  he p a id  me fo r  on 
I  o 1  g ' Ven him crèd it fo r  ‘ he am ount.
1,0, ? swer 'he question— w hich  has been paid

r 'M a ls i f e r e c e lT n  ^  25’ $ '4 ' 96' and « ‘ e b ill 
I ? How m, T  P ed a lso ’ and that i* all.

‘«'8eenrecltedre?the,0tal °f th°8e ^  whicb
I  ̂ $159.75.

4 reCeipted ‘ hose b il ls ?

20

30

40
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Q H ow  m u ch  d id  Mr. Crane pay  you, and when?
A  J u ly  18, $146.44.
Q T he b ills  here rece ip ted  are receipted July 7,

I g 93__¿ o  I  understand that that is in addition to

th ose  ?
A  N o  sir ; there m ust have been a little time 

elapsed  o f  a bou t tw o d ays  \ it is for  the mail to go 

ou t there.
Q W h e n  was the paym en t actu a lly  made?

10 A  J u ly  11, I  su pp ose .
Q In  w hose w riting is that ?
A  M ine. ; (
Q Then y o u  forw arded  returns to Indiana, and

th ey  p u t the cred it on  the b o o k s  there the day they

received  it  ?
A  Y es, sir ; the 18th.
Q W h e re  d id  y o u  get this date from  ?
A  F rom  ou r b ook s  at Indianapolis.
Q Then M r. Crane paid  y o u  more money than

20 here in d ica te d '(
A  I gave h im  cred it on  m y books, on account. |
Q What d o  y o u  mean b y  th a t?
A  I  gave him  cred it on  the Indiana books for all | 

the m on ey  he paid  me, and that was paid by chec • 
Q W a s  the m on ey  a p p lied  to  any particu i

b ills  ?
A  N o , sir ; I  d o  not th in k  so.
Q W il l  y ou  state on  w hat d ays  were slnppe

particu lar g ood s  that y ou  r e p l e v i e d — take them wi
30 th e in v o ice  and  id e n tify  the several

you  rep lev ied , so as to  g ive  the date o f ship
O b jected  to  ; ob je ction  sustained. I

Q L o o k  at the letter now  show n you, dated « J 
3, 1893, from  M r. F . E . Crane, Paterson JN. j 
signed  S. P . P orter, and state what it is

The Court: R ead  it.
W itn e ss  does as d irected .

Q Is that a letter from you to Crane?

A Y e s . sir.18
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Q And is the receip t on  that filled  ou t in you r 
handwriting?

A Yes, sir.
Q Then you did  g ive  him a receip t fo r  specific 

bills. I ask you, a ccord in g  to  that letter, w hether 
you receipted specific b ills  fo r  M r. Crane ?

Objected to ; question  overru led .

Q I wish you w ould  take these b ills  o f  M a y  25 
and May 26, and 31, and see i f  a n y  o f  the good s  
replevied are o f  those b ills  ? 10

A There was s ix  p ieces in c lu d ed  in these bills.
The Court: W h ich  p ieces are th ey  ?

Witness: There th ey ’ re a n n ex ed — both  b o o k -
cases, sideboard, china closet, both  m ah ogan y desks.

The Court: These w ith the cross are the m atters 
included in this bill V

Witness: Yes, sir.

The Court: A re  n ot those the sam e th ing  ?

Witness: There are three there n ot in a n y  o f  ^  
those bills.

The Court: I thought y ou  m arked them  w ith 
the checks— then the on ly  th ings n ot in clu d ed  in 
those bills are buffet 524,. buffet 525 ?

Witness: O f course.

The Court: Those are the o n ly  th ings fo r  w hich  
you asked a check and g o t  a ch eck  ?

Witness: Yes, sir.

Q Then the three item s not a ctu a lly  are as fo l-  30 
$308 525, 527 and 524 buffet, m ak in g  a tota l o f

These invoices read a lik e  in every  case— “  Mr.
• E. Crane, Paterson, N . J ., b ou g h t o f  L ew is-P or- 

êr * inet Com pany, In d ia n a p o lis ; g ood s  as speci- 
e • and then have on  them  “ price, net ?”

Objected to.

Letter and invoices  offered  in ev iden ce  b y  
defendant

40
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Q Y o u  are a fu rn itu re  b rok er in  Canal street, in 
N ew  Y o rk , as w ell as b e in g  president o f  this Indi-
ana F u rn itu re  C om pan y ?

A  Y es, sir.
Q A s  such  b rok er you  represent a large number 

o f  large furn itu re  com pan ies th rou g h ou t the coun-
try  ?

A  Y es, sir.
Q A n d  as such the suits have been brought 

10 th rou gh  y ou r  nam e ?
O b jected  to.
Q uestion  w ithdraw n.

Q L o o k  on  you r orig in al order o f  M ay 16th, and 
see w hether y ou  have a m argin al note ?

A  On the orig in al ord er ?
Q Y es , the letter w h ich  you  read.
A  I  d id  arrange w ith M r. C rane that everything 

I  so ld  him  sh ou ld  be sh ip ped  on  consignment, and 
i f  he co u ld n ’ t p a y  in th irty  days, the goods are 

20 ours, &c.
Q Is that a m arginal en try ?
A  That is an add ition al sentence.
Q In  y o u r  handw riting ?
A  Y es , sir.
Q Then  the situation  is this, that H. B. Claflin 

o f  N ew  Y o r k  had a chattel m ortgage on F. E. Crane, 
furn iture dealer in  P aterson  ?

A  Y es, sir.
Q Mr. Crane cam e to  y o u  fo r  goods, and you 

30 said  that you  cou ld  n ot sell him  excep t on consign-

m e n t?
A  T hat’ s right. ,
Q D id  Mr. Crane ask  that th ey  be not marke

“  con sign ed  ?”
A  H e d id .
Q W h y  ?
A  H e stated a case in w h ich  he had difficulty in 

gettin g  his g ood s  at P aterson  ; and, moreover, 
d id n ’ t care to  have the ra ilw ay com pan y  know 

40 were con sign ed  ; it m igh t hurt him  in his busine
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Q And did he not say also that it m ight ham per 
him in getting other lines o f  cred it ?

A Yes, sir.

Q And then you  m ade this arrangem ent w ith 
him, and the goods were in vo iced  in this w ay ?

A I made an arrangem ent that all g ood s  p u r-
chased from me should be consigned.

Q And invoiced in the regu lar way, and not 
marked “ consigned?”

A That’ s right.

Q When you sent these original ord ers.d id  you  
get replies from the Indiana C om p an y  w ith regard 
tc them ?

A I couldn’ t tell that.
Q You had been notified to p rod u ce  all letters 

and documents with reference to  this m atter ?
A Yes, at five o ’ clock  last night.

Q Bid you have any letters in y o u r  office w ith  
reference to this matter ?

4 1 don’ t think so.
Q Didn’ t you have tim e since five o ’ c lo ck  last 

night to look up letters that had been sent from  
your company to you  ?

^ No, sir.

V When did you  get those le tte rs?
^ The date is there— Septem ber, 1893.
V A year a g o ?
^ Yes, sir.

J ?  Tthen y °n llad am ple o p p ortu n ity  to get the 
i f -  th« P » t e r  Cabinet C om p an y  ; w h y  d id

wroffl“ 6 ,roubIe to get the replies to y°u in

to n.eJ,h°Se ,°rf 6rS " eed no repIies : 1 So t  n o  replies i° them—not that I  know  of.

and vl!lrf*lere n0t .an understand ing betw een you  
you ordp _C!?mPariy Indiana, that w h atever.goods 
tor for th e* ’ / ° °  s l̂on (̂I p erson a lly  be the guaran- 
7 01, their due paym ent ?

betimes there is ; when the custom er, per-

10
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haps, is not rated w ell, the order m ight be returned, 
and, m ak in g  inqu iries abou t it, i f  I  knew the party 
w ell, I  w ou ld  s im p ly  say , “  I  take this risk person-
a lly .”

Q M o, bu t isn ’ t there an understanding between 
you  and th is In d ian a  com pa n y , that yon guarantee 
w h atever b ills are sent?

A  N o , sir.
Q A s  a m atter o f  fa ct in this Crane case, did 

10 y ou  n ot p erson a lly  agree to  p ay  to  the Lewis-Por-
ter C abinet C om pan y its m on ey ?

A  N o.
Q Then it is o n ly  when y ou  act as broker only?
A  There is no understanding that I know of in 

th is case.
Q Isn ’ t it a fa ct  that as soon  as this trouble oc-

curred  a year a go  th at the L ew is Cabinet Company 
im m ed ia te ly  sent a b ill or statem ent to you person-
a lly  fo r  the good s  w hicli had been sent to Crane, 

20 and not paid  fo r  b y  him  ?
A  T h ey  m igh t have sent the b ill for me to go 

and co lle ct  it.
Q H ave you  the orig in al b ill which they sent to 

y o u  ?
A  N o , sir.
Q Y o u  rem em ber when this trouble took place a 

year ago  I  cam e to y ou r  office w ith a stenographer 
to  investigate the case, and y o u  subm itted the bills 
and papers, and cop ies  were taken o f  the same 2 

30 A  Y es.
Q A n d  you  a llow ed  cop ies  to  be taken of them?
A  Y es, sir.
Q H id  you  n ot also, at that tim e, make a state-

m ent as to the circum stances under which these ; 
good s  have been so ld  and y ou r  personal connection 
w ith the m atter ?

A  I  m ade a statem ent to  you , sim ply, but I 0 I 
n ot k n ow  w hat y ou r  stenographer has taken down, 1 
and I d id n ’ t k n ow  at the tim e that you  were goij# I 

40 to  use th at as a part o f  that t r ia l ; you  saida^  e 1
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time that you wanted to settle it w ithout a law su it , 
and I said y e s ; had you  com e and said to me, here’ s 
a receipt for some o f  these good s , that w ou ld  have 
settled it in ten minutes.

Q Isn’ t it a fact that I had a personal interview  
with you and arranged to com e dow n  on a subse-
quent day with a stenographer, so that w e cou ld  see 
where the trouble was ?

A Ido not remember m akin g  such an a p p o in t-
ment—I know that you  cam e to m e and wanted to  
get the facts in the case, but you  d id  not say a n y -
thing about your stenographer.

Q Didn’ t I make an appoin tm en t ?
A Yes, sir.
Q And didn’ t I get there with m y  sten ographer ?
A Yes, sir.
Q And didn’ t you  have y o u r  stenographer there 

taking down notes 1
A Yes, when I saw that the y o u n g  la d y  was 

taking down notes I to ld  the other stenographer to 
take it down, too.

Q Well, we both g o t  ou r stenographers so that 
we could know what was don e  on that day?

No answer from  witness.

Q When you m ade this orig in al arrangem ent 
with Crane, did you m ake it o f  his request to the 
Indiana Company alone to sell you  g ood s  in o r -
der that you might send good s  to him  from  various 
other companies as w e ll?

4 For all concerned.
Q Did you say to him then, that you  knew  all 

a)°ut the Clatlin m ortgage ?
4 I did.
v Did you not then— d id  he not then say his 

arrangement was in effect so p erfectly  agreeable to
lm e didn’ t want his oth er lin e o r  arrangem ent to 

interfere with it ?

Objected to.
Objection overruled.
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A  I  th ink  this is, in substance, what Mr. Crane 
said, a lth ou gh  I cou ld n ’ t g ive  y o u  Mr. Crane’s 
ex a ct w ords ; I  am not clear abou t it.

Q D id  y ou  su ppose  at the tim e that he meant 
it m ight in ju re him w ith C laflin & Co. ?

O bjected  to.

A  Mr. Crane d id n ’ t say that— I said that to you 
in m y conversation  that I su pp osed  that might have 

< som eth in g  to d o  w ith  it.
l b  Q D id  y o u  say, in the interview  spoken of now 

w here a stenographer was present and took every-
th in g  dow n  Septem ber 8, 1893, in you r office, that 
Mr. Crane un derstood  fu ll  w ell that every hundred 
d o lla r ’ s w orth  o f  g o o d s  so ld  th rou gh  you, that you 
were responsible p erson a lly  fo r ?

A  Y es, sir ; I  did.
Q A n d  that every d o lla r ’ s w orth o f  goods that 

you  so ld  were ch arged  to you r personal account ?
A  That app lies  en tire ly  to the outside goods 

20 a ctu a lly  g o t ou t o f  m y  p o c k e t ; i f  I  sold  the Lewis- 
P orter C abinet Com pany' I w ou ld  be the loser.

Q Then this doesn ’ t a p p ly  to the goods sold by 
the L ew is-P orter C abinet C om pan y ?

A  W e ll , I  was speak in g  in a comprehensive 
m anner to  m ake you  understand that he couldn’t 
get any good s  th rou gh  m y instrum entality.

Q H ow  large a s to ck h o ld er  are you  in the Lewis- 
P orter  C abinet C om p an y  ? 

gQ A  I o n ly  ow n a th ird  interest— the capital stock 
is $100,000.

Q D id  you  say last fall in this interview in ques-
tion , that Mr. Crane said that Claflin & Company 
were not g o in g  to  d istu rb  him , but to do such a 
th in g  then ; that is, m ark the good s consigned, 

w ou ld  perhaps create a bad im pression upon the 
C laflin C om pan y, and th ey  w ou ld  close in upon 
that m ortgage ?

A  That is the part that m y  stenographer has 
40 n ot g o t  dow n , and I m ay have said that to you very
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likely, that—Crane said to m e— it was s im p ly  the 
deduction that I had m ade for  Mr. Crane’ s side.

Q Is it not a fact that you r stenographer co u ld  
hardly keep up with us in the rate o f  ou r con v er-
sation, and at the end, fin d in g  that she le ft ou t 
some portions, she m ade som e arrangem ent w ith 
my stenographer, w ho helped in som e th ings, and 
that you wanted in that w ay to perfect the m atter ?

A That’ s my recollection .
Q In the interview in question , d id  you  not say 

as follows—he said, (M r. Crane h im self,) “ That 
Claflin & Company were not g o in g  to d isturb  him, 
and that to do such a th ing then w ould  create a bad 
impression on Claflin & C om pan y , and th ey  w ou ld  
close in upon him if he d id  such  a th ing  ”  ?

A Yes, with reference to a m eeting we had tw o 
or three weeks prior to you r foreclosu re  ?

Q Then Mr. Crane d id  say that ?
A I went out to get m y good s , and then he 

said at that time, “ I f  you  d o  this it w ill d isturb 
my relations with Mr. C laflin, and that th ing  w ill 
be closed up if I w ould take m y g o o d s  aw ay from  
his store; that was tw o or three w eeks previou s to 
your foreclosing him ; if  C laflin heard it the con se-
quence was that the w hole th ing w ou ld  be closed  

j up.”

Q Did Mr. Crane at any tim e m ake a n y  reports 
! to you or statement o f  the am ounts o f  g o o d s  he had
i sold—of your goods, that he had so ld  from  tim e to 
time?

d I may say I w ould visit M r Crane every ten 
nr fifteen days at his store and saw how  things were 
8°iug; about four or five w eeks b efore  y o u r  fore- 

E c osure, perhaps longer than that, u p  to  a certain  
I imebefore the foreclosu re  he had been p a y in g  up 
I «specially the Lew is-Porter Cabinet C om pan y, and 
I Paying our account, bu t the balance o f  the good s  
I e ad been paying accord in g  to  ou r understanding. 
I he Court: The question  pu t to y o u  is, w hether 
|w enMr. Crane sold good s  that y ou  had con sign ed
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to  h im , h e  re p o rte d  to  y o u r  c o m p a n y  the fact that 

h e  h a d  so ld  th em  ?

W itn e s s :  N o , s i r ;  he d id n ’ t.

Q W a s  th e re  a n y  ra te  o f com m ission  or pet- 
c e n ta g e  p ro p o se d  b e tw e e n  th e  p la in tiff  and Crane 
w h ic h  h e  w a s  to  h a ve  on th e  sa le  o f these goods?

A  N o , s ir  ; h e  d id n ’ t.

T h e  C o u r t : H e  so ld  th em  fo r  w h at he wished, 
p a y in g  y o u  th e  p r ic e  d e s ig n a te d  in  y o u r arrange- 

10 m e n t?  ’

W it n e s s : Y e s ,  sir.

C o u n s e l :  T h a t ’ s a ll.

^  Prank E. Crane, a w itness on  beh a lf o f the plain-
tiff, b e in g  d u ly  sw orn, testifies as follows:

E x a m in e d  b y  Mr. D u n n  :
Q W e re  y ou  engaged  in business in this city

last year— 1893?
A  Y e s , sir.
Q A n d  prior thereto  ?
A  Y e s ,  sir.
Q W h a t  business ?

30 A  F u rn itu re  and b ed d in g  business.
Q D id  y ou  purchase som e good s, or make ar-

rangem ents fo r  the d e livery  o f  som e goods to yon 
from  the p la in tiff, th rou gh  Mr. Porter, your las 
w itness ?

A  I  d id .
Q W i l l  y o u  p lease state to  the Court and lur  ̂

w hether any o f  those g o o d s  were in your store 
the tim e that Claflin & C om p an y  took  possessio 
o f ?

40 O b jected  to.
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Q Please state to the C ourt the arrangem ent 
under which those good s  were delivered  to  you  b y  
the Lewis-Porter Cabinet C om pan y ?

A It was hard for me, a fter m y  first trouble, to 
buy goods, and in m ost cases when I  w anted to 
purchase goods—

The Court i Pell us this ca.se betw een y ou rse lf 
and Mr. Samuel Porter, under w hich  you  received  
goods from the Porter Cabinet C om p an y  ?

Witness: I wanted to get som e o f  the good s , 
and I knew that I cou ldn ’ t get them  unless I  m ade 
some proposition, on accou n t o f  there bein g  a m ort-
gage on my business.

The Court: That is the C laflin m ortgage ?
Witness: Yes, sir.

The Court: Tell us the arrangem ent ?

Witness :I went to Mr. Porter, and told  him I 
would like to have his good s , i f  he cou ld  sh ip  to  
roe, and send them in on consignm ent.

Objected to ; ob jection  overru led  ; exception . 

f h  Court: The arrangem ent betw een y on  and 
Mr. Porter—give as nearly as y ou  can the language 
that was used ?

Witness; Mr. Porter, when I  asked  him  to sh ip  
go° s, refused to do i t ; he said, on  a ccou n t o f  

ere eing a mortgage on the business, he had no 
®mm, and it would not be b u s in e ss -lik e ; I  to ld  
jm  t at I would be w illin g  to have him  send the o f) 

1[! on con sign m en t; the good s, it was under-

thpm’ 8 T ^  ^  hiS UTlfil SUCh tim e  aS 1 Pa id  fo r
’ a”d as 1 sold the g ood s  I  was to p a y  him  fo r  

thanT 8 ’ !  t0ld bim  1 w ou ld  a great deal rather

meuMhaTis !'°H,l"!ilk them Sent 0,1 consiSn- 
(jeai . s’ to tae depot, on a ccou n t o f  the other
made tlv tbem mar^ ed so ; and, a fter we had
Isunnnl rangement’ the ^ood s cam e on ’ an d , as 
ter ca C° nsigned to aad  w henever M r. P or-

e °nt there cam e ou t to ask m e how  the 40

10
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business was g e tt in g  a long, I reported  truthfully to 
h im  until such tim es as the hard tim es came along; 
I  rem em ber d istin ctly  when M r. P orter came out.

Q A fterw ards, d id  you , b e fore  receiving the 
goods, have any other understanding with Mr. Por-
ter that these good s  w ou ld  be shipped to you on 
con sign m en t ?

A  T h ey  were to be their g o o d s  until such time 
as I cou ld  pay  for  them.

10 Q B y  that, w hat d o  you  m ean— that they were 
to  have the title  o f  them  'i

A  Y es, sir.
Q N ow , a fter you  received  the goods, do you 

reco llect tw o or three w eeks prior to the time of 
y o u r  store bein g  closed , M r. P orter  and Mr. Curry 
be in g  in you r office one n igh t ?

O bjected  to.

A  Y es, sir.
Q Just state w hat to o k  p lace there; did Mr. 

P orter  com e there that n igh t to see you  about com-
in g  to  take his good s  aw ay ?

A  Y es, sir.

C ross exa m in ed , b y  Mr. O lds :
Q Y o u  to ld  Mr. P orter y ou  d id n ’ t want the 

g ood s  m arked “  consigned  ? ”
A  Y es, s i r ;  because oth er dealers would see 

that m ark — the other m anufacturers, as they came 
in to  the store.

80 Q W h a t  d ifference w ou ld  it m ake if other deal-
ers w ould  see it m arked  ?

A I  d id n ’ t want them  to th ink  that I was hav-
in g  everyth in g  sent to  m e b y  consignm ent.

Q In other w ords, y ou  w anted to get the benefit 
o f  the cred it that you r circum stances d id n ’ t entitle 
y ou  t o ?

A  N o, sir.
Q D id  y ou  not say to h im  that it might injure 

you  in gettin g  credit w ith oth er dealers ?
40 A  I d on ’ t rem em ber m a k in g  that remark.
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Q Wasn’ t that one o f  you r rea son s?
A I can’ t say it was.
Q Do you mean to say that o th er dealers here 

in Paterson would com e in to  you r store and  g o  lo o k -
ing around on the boxes, & c., o f  y ou r  g o o d s— g en -
erally come in and look  around at the good s, to see 
how they were packed and m arked ?

A 1 don’ t think that I  w ou ld  a llow  that.

Q What do you mean b y  say in g  that you  d id n ’ t 
want other dealers to see you  gettin g  g ood s  on con - 10 
signment ?

A I have to get m y good s  on  the railroad.
Q You mean, then, that you  were afraid  that 

they might see it at the ra ilroad ?
A I didn’ t care to see them see the good s  m arked 

“ consigned.”
Q You don’ t refer to the in vo ice  at all.
A No, sir.
Q Is it not a fact that you  stated to  M r. P orter  

that Claflin & Co. m ight hear o f  this, and m igh t 20 
foreclose? s

A No, s ir ; I never did .

Q You say that you  were to pay  for  these good s  
as you sold them— did th ey  send them to y ou  under 
such an arrangement ?

A You heard what I said in regard to the un-
derstanding.

V Did they send them to you  under the arrange-
ments that you were to pay fo r  them  as you  sold  
them ? ^  ̂ - j  iSQ

Witness doesn’ t answer.

@ I asked them whether they sent them to  you  
nght along, to be paid for when so ld  ?
A 1 don,t remember ; that was rea lly  the under-

standing.

40
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sufficient tim e to  handle the good s, and he said they 
w ou ld  m ake it  th irty  or s ix ty  days.

Q T h ey  m ade it  th irty  d ays ?
A  Y e s , sir ; in som e cases th irty  and some cases 

s ix ty , and som e lon ger than that.

Q D id  you  get the letter w h ich  Mr. Porter wrote 
y o u  on  J u ly  3, say in g  that he wished you would 
send ch eck  fo r  b ills  w h ich  he m entioned ?

A  I  have no recollection .
Q D id  y o u  read that letter ?
A  Y es , sir.
Q Y o u  d id , as a m atter o f  fact, pay in advance 

o f  g o o d s  o f  y o u r  se llin g  g o o d s  yourself, did you 
n ot ?

W itn e ss  does not answer.
Q Y o u  d id , as a m atter o f  fact, pay for goods 

be fore  y o u  so ld  them  ?
A  Som etim es.
Q Som e o f  these good s  o f  the Lewis-Porter Cab-

inet C om p an y  ?
A  T h ey  requested m e several tim es to send them 

a ch eck , and I  d id n ’ t sit dow n  to  look  the bills over 
to  find w hether I  was b ou n d  o r  not, but I paid as I 
g o t  the m oney.

Q Y ou  heard the sheriff’ s testim ony here to-
d a y  ?

A  A  portion  o f  it.
Q In w hich  he enum erated a lon g  list of articles

gq  that had been sent you  b y  the Lewis-Porter Cabinet
C om p an y  ?

A  Y es, sir.
Q W h ic h  were there the d ay  he made the re-

p lev in  ?
A  Y es, sir, I  d id .
Q A n d  y ou  heard M r. P orter ’ s testimony, that 

o n ly  three o f  those a rticles were n ot paid for
A  Y es, sir.
Q D id  that agree w ith  y o u r  recollection \

40 A  I d o n ’ t rem em ber abou t that.
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Q Now, where were you  w hen H. B . C lafiin  
began the foreclosure ?

A Sick in bed.
Q Where ?
A 122 Broadway.

Q Do you rem ember a representative o f  the firm 
corning across to Orange, or W e s t  O range, and fin d -
ing you there ?

A Yes, sir.
Were you sick  in bed then ? 40

A I had been sick.

Q When Clafiin & Co. began the foreclosure, d id  
you telegraph to several d ifferent parties that had 
sold you goods, asking them to  com e im m ediately  
to Paterson and claim their good s , as on con sign -
ment ?

Objected to ; ob jection  overru led .

. The Court: D id you  send letters and telegram s ?
Witness: I did, fo r  the reason that—  20

Q Never mind. Isn ’ t it a fact that on e or tw o  
of the parties who had received such  telegram s w ent 
with you to—

Objected to ; ob jection  sustained.
Question withdrawn.

Q Did you, Mr. Crane, ever render a n y  state-
ments or reports to the L ew is-P orter C abinet C om -
Pany showing the sales which you  m ade from  tim e 
to time ?

^ No, sir ; Mr. P orter a lw ays cam e there about 
every two weeks, and som etim es every  w eek.

Q Was there ever any understanding that y ou
render statements or reports o f  sales o f  their 

goods? ' m

A There was no understanding —Mr. P orter  said
wou d be out there, and w ou ld  sell me a n y th in g

wanted and lo o k  after the business.

Plaintiff rests.
40
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D efen dan t m oves fo r  a nonsu it on the following 
grou nds, viz : T hat this con tract was a contract of 
sale, and not o f  consignm ent, and that there is no 
ev iden ce  o f  the ex isten ce  o f  the corporation, and 
that the d em an d  was n ot made.

M otion  denied  ; excep tion .

D efen d a n t declares that he has no evidence to 
offer, and th erefore rests.

j q  M r . Olds :  I  shall request the Court, on the same 
grou n ds set forth , to d irect a verd ict for  the defend-
ant.

T h e C o u r t :  I  refuse to  d o  so.
E xception .

The C ourt orders a recess o f  one hour.

2 P .M ., exam ination  resum ed.

M r. O ld s : On a reconsideration , I think I will 
in trod u ce  som e testim on y.

A llo w e d  b y  the Court.
It  is agreed  that the am ou nt chargeable against 

g o o d s  rep lev ied  and  n ot paid  fo r  shall be the sum 
o f  one dollar.

M r. O lds :  I  o ffer in  ev iden ce  the chattel mort-
gage  m ade b y  F ran k  E. Crane to  The Claflin Com-
pan y, dated  A u g u st 5, 1892, and recorded August 
5, 1892, in  b o o k  Q o f  C hattel M ortgages o f  Passaic 

30 C ou nty , p age  178. A lso  b ill o f  sale made by Frank
E. Crane to  The H . B. Claflin C om pany, August 29, 
1893.

O b jected  to ; ob jection  overruled.
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10

Franklin  M . O ld s , a witness on beh a lf o f  d e -
fendant, being d u ly  sworn, testifies as f o l lo w s : 

The amount due under this chattel m ortgage at 
the date of foreclosure, or tw o or three d ays before 
August 25, 1893, was $13,858.95, the b ill o f  sales 
spoken o f ; the Clafiin C om pany understood  that 
Crane originally prom ised at the tim e he gave  them  
the chattel mortgage, that he m ust keep  m akin g  
monthly assignments o f  his b ook  accounts. W e  
wanted Mr. Crane, at the tim e o f  foreclosu re  to 
give us the bill o f sale o f  his b ook  accou n ts ’ he 
being bound to do so by  virtue o f  his agreem ent o f  
the year before. W e  paid him  $2,000 sp ot cash fo r  
his book accounts, leases and every th in g  lie had 
outside of his stock, and we were to co lle ct  a ll we 
could to pay ourselves the $2,000 back, and a n y  
a ance due after we were paid was to g o  back  to  

Mr. Crane. The stock  o f  g ood s  so ld  fo r  $10 000 
leaving plus nearly $4,000. That was due at th^ 
date of foreclosure and replevin . D u rin g  a year or on 
more that this m ortgage was in force, w hile M r

m o r l i r g7 r a n~ 10rigiD alIy  dreW the ch attel 
kneWg! f  ’ had t0 d °  With that transaction  and
e T t i l r  ’f,f fWa8CalIed in consnl‘ation sev- 
on lvaZ w  T o  refe,'eDee ,0  i l ’ and ‘ he com p a n y  

in Ih e o rd in a ry T a y !0 ^  ^  ^  WaS g 0 i" g  ° n

Cross-examination, b y  Mr. D unn :

e„ce to thf, da*r did the K,le take P,ace with refer- ce to the mortgage ? 30
A Early in September.

wrote that?81'0"' y° “ th'S Card and ask J'ou who

Dnrin ,'aTtreadlnf ) “  Septem ber 8, 1893 ; M. 
by beared to T ?  for Crane’ s “ ed itors  ; I  send 
directed adverHXP am  Sta‘ a ° (  m a“ ere. I  have 
M a y . If “ "I“ 1 o f  ehattel m ortgage to  him

s;i|c, sale Will be mC' T S ar<? n,ot in  d a y  o f
e made expressly  su b ject as thereto

’ 409
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and am ple o p p ortu n ity  fo r  rep levy  afterwards if 
not done b e fore  sales.”

Q A n d  at the sam e tim e that it was announced 
that certain  g ood s  were there, and they were sub-
je c t  to equities, and C laflin  & Co. w ould protect any 
purchaser against h is loss b y  the purchase ?

A  Y es, sir.
Q In  oth er w ords, to  take care o f  any litigation 

that m igh t arise in  con sequen ce  o f  the assigned 
10 good s  ?

A  Y es, sir ; C laflin  & Co. bough t in the goods 
them selves.

D efen dan t rests.

T estim on y  closed .
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EXHIBIT.

CHATTEL M O R T G A G E  A N D  A G R E E M E N T .

Made at Paterson, N . J ., A u g u st  5th, 1892, b y  10 
and between F rank  E. Crane, o f  P aterson , N . J ., 
of the one part, and The H  B . C lafiin  C om pany, a 
corporation organized under the law s o f  N ew  J e r -
sey and doing business in N ew  Y o rk  C ity , o f  the 
other part.

Whereas, Said Crane, a retail furn iture dealer at 
No. 211 Main avenue, Passaic, P assa ic cou n ty , N .
J., and at Nos. 79 and 81 B roadw ay, Paterson , P a s -
saic county, N. J., is indebted  to said The H. B. 
Claiiin Company, w holesale d ry  good s  dealers, fo r  ^  
merchandise heretofore delivered  in the sum o f  tw o 
thousand and seventy dollars and e igh ty -tw o  cents 
($2,070.82); '

And whereas, Said Crane is large ly  indebted  to 
o iers also and has requested said com pa n y  fo r  an 
extension on their claim  and fo r  advances o f  cash 
and merchandise, to enable him  to con tin u e in hn«i.

therein.

■)re, ln consideration  o f  the prem ises 
1 covenants herein, said parties have 
agree as fo l lo w s : 40



F i r s t .
The H . B . C laflin C om p an y  grant Mr. Crane an 

exten sion  o f  three m onths on  his said indebtedness 
o f  $2,070.82— f .  <?., until N ovem ber 5th, 1892, the 
sam e to bear interest from  the date hereof.

Se c o n d .
The H  B . C laflin  C om p an y  this day advance Mr.

Crane th irty -five h undred  dollars ($8,500) in cash to
enable him  to  p a y  certain  item s o f  indebtedness to 10 1
others, said ($3,500) to bear interest from the date 
th ereof.

T h i r d .
T he H . B . C laflin  C om p an y  agree and bind them 

selves to  advance Mr. Crane hereafter cash to the 
am ou nt o f  fo u r  thousand  do llars  ($4,000) and mer-
chandise to  the am ou nt o f  th irty-five hundred dol-
lars ($3,500)— i. <?., th ey  agree hereafter to advance 
Mr. Crane $7,500 a ltogether.

A ll fu ture  m erchandise advances hereunder to be 
s tr ictly  fo r  M r. Crane’ s ow n business, and all to be 
and rem ain the p rop erty  o f  said com pany until ac-
tu a lly  in  M r. Crane’ s stores, upon  arrival wherein 
the sam e shall at on ce  be su b ject to the lien of this 
m ortgage.

A ll  fu ture  cash advances shall be used for the 
benefit o f  M r. Crane’ s furn iture business and be 
pa id  on his ca ll, b u t in  such d irections and to snch 
persons or firms and fo r  such  specific purposes as 

30 m a y  from  tim e to tim e be agreed upon by Mr. Crane 
and W illia m  B . M. Jordan , E sq ., credit clerk of 
said The H. B . Claflin C om pany. The primary in-
tent o f  the agreed  $4,000 cash  advance is to enabe 
Mr. Crane to  m ake satisfa ctory  settlements with his 
oth er cred itors. A ll  cash advances to bearinteres 
from  the date o f  advance.

F o u r t h . .,
Said  Crane grants, bargains and sells unto sai

The H . B . C laflin  C om pan y, its successors and as- «

40 signs forever—
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All the goods, chattels and personal p roperty , d e -
scribed as follows, to w i t :

(1.) One white horse, “ F ran k  one roan horse, 
“ Billy,”  and one roan mare, “  N e llie  ; five w agons 
(viz., two top business w agons, tw o open  business 
wagons and one top b u g gy ) ; seven sets o f  harness, 
lot of stable implements, hay, feed  and provisions, 
one hair picker - s a id  property  b e in g  now at his fa c -
tory, or stable property, at N o . 93 R iv e r  street, 
Paterson, N. J — together w ith all horses, w agons, ly  
harness and personal p rop erty  now  or hereafter at 
said premises.

(2.) A ll present and fu tu re  leases o f  h is said 
stores—one at N o. 211 M ain avenue in Passaic, 
Passaic county N. J .; the other at N os. 79 and 81 
Broadway, Paterson, Passaic cou n ty , N . J .— and 
the benefits o f all the term s and covenants thereof.

(3.) The good will o f  his business at Passa ic and 
Paterson. '' •"

(4.) All the stock  o f furniture, carpets and b ed -
ding, and all the m achinery and office and store f ix -
tures and furniture, and all the g ood s  and chattels 
and personal p roperty  o f  every k in d  now  or hereafter 
in, upon or about said store bu ild ings, and each o f  
them, and the premises a d jacen t thereto, or to  
either.

F i f t h .
Said Crane shall and w ill forever w arrant and d e -

fend said goods and chattels and the p rop erty  here- ^
by granted and sold against all parties w h om so -
ever.

Si x t h .
Said grant and sale and this m ortgage are upon  

condition, nevertheless, that i f  said Crane shall—

j Well and truly  p ay  unto said The H . B .
aflm Company, its successors and assigns, a ll h is

ln. ^tedness to them, future as w ell as present, to  wit:
IO

40
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(a ) The o ld  m erchandise account, $2,070.82
(b) “  cash advance o f  th is date, 3̂ 500.00
(c) “  “  agreed to be hereafter

advan ced , 4,000.00
id )  M erchandise agreed to  be here-

a fter sold , 3,5i0.00

T ota l> $13,070.82
T ogeth er with interest as agreed.
A n d  also all oth er indebtedness hereafter arising 

10 in  their favor, w hether fo r  cash loans or for mer-
chandise to be so ld  and delivered , even if in excess 
o f  the am ounts above agreed  upon.

(2 .) Shall keep  the m ortgaged  property insured 
against tire fo r  the benefit o f  the holder hereof and 
assign the policies.

(3.) Shall a llow  an in sp ection  o f  the mortgaged 
p rop erty  at all tim es.

A ll  o f  w hich  he, said Crane, prom ises to do—
Then this m ortgage to be void .

20
S e v e n t h .

In case o f  de fau lt at a n y  tim e in m aking payment 
o f  said indebtedness, or any  part thereof ; or incase 
the m ortgaged  p rop erty  shall at any time be sold or 
rem oved  from  the said stores, or either of them, in 
b u lk , or in unusual quantities, or w ith  intention, or 
so as in effect to  im pair or  jeop ard ize  the security of 
the h o ld er th ereof ; o r  in case Mr. Crane shall allow
a n y  attachm ent, ju d gm en t distress warrantor other

30 lien  to be entered up o f  record  or  put upon his prop-
erty, o r  any  part th ereof ; o r  in case his business, 
or his a b ility  to d o  business, shall be stopped for 
any cause and the secu rity  o f  the holder hereof 
th ereby  jeopard ized  or  im paired— then, and in every 
such  case, the entire am ount fo r  which this mort-
gage  is or m ay be a lien , i f  n ot already due, shall 
at on ce  be and becom e due and payable, and the 
h o ld er  hereof m ay enter said or  any stores, build-
ings, stables or prem ises w hatsoever where the said 

40 m ortgaged  g ood s  or  a n y  part th ereof are or may he
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placed and im pound the sam e, or take and  carry 
them away and sell the sam e in b u lk  or  otherw ise, 
retaining out o f  the proceeds in the first p lace  a ll 
costs and charges o f the sale, in c lu d in g  w atchm en ’ s 
fees and one hundred dollars ($100) as an a ttorn ey ’ s 
fee; and in the second p lace a ll the indebtedness 
of Mr. Crane for which this m ortgage is or  m ay be 
security, cancelling the several portion s th ereof in 
any order they m ay see fit, and ren derin g  the o v e r -
plus, if any, to Mr. Crane, his legal representatives 10 
or assigns. I f the proceeds o f  sale are insufficient 
to pay all claims o f  The H. B . Claflin C om pan y, its 
successors or assigns, Mr. Crane shall pay  the d e -
ficiency.

It is, of course, understood that Mr. Crane m ay 
carry on his business as usual heretofore, n o tw ith -
standing the m aking o f this m ortgage.

In witness whereof, said parties have hereu n to set 
their hands and seal in trip licate the d a y  and year on 
first above written.

E i g h t h .

F. E. C R A N E , [s e a l .]
D. N . F O R C E , [ s e a l .]

Subscribing witnesses : 
Pb a n k l in  M . O l d s , 

Sa mu e l  H. W a l k e r ,

T rea su rer  o f  th e H . B . C. Co.

30

f r a n k l i n  m . o l d s ,
M aster in  C h a n cery  o f  N ew  J ersey . 4u
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St a t e  o f  N e w  Y o r k , | .
Co u n t y  a n d  C i t y  o f  N e w  Y o r k , f

B e it rem em bered, That on this fifth day of 
A u gu st, A .D . 1892, b efore  m e, a Master in Chan-
cery , appeared Sam uel H . W a lk e r , who, being by 
m e d u ly  sw orn, doth  d epose  and m ake proof to my 
satisfaction , that he w ell k n ow s the corporate seal 
o f  The H. B. Claflin C om pany, one o f the parties 
nam ed in the fo reg o in g  m o rtg a g e ; that the seal 

20 thereto affixed  is the p rop er corporate seal of the 
said com pa n y  ; that the sam e wfls so affixed there-
to, and the said m ortgage s igned  and delivered by 
D ex ter  N . F orce , w h o was, at the date and execu-
tion thereof, treasurer o f  said com pany, in the pres-
ence o f  the said deponent, as the voluntary act and 
deed  o f  the said com pan y , and that the said de-
p on en t thereupon signed  the same as subscribing
witness. . TTrnn

S A M U E L  H. WALKER.

20 Sw orn to and subscribed  b efore  me, a ]
M aster in C hy. o f  N . J ., at N ew  !
Y o rk , N . Y . ,  A u gu st 5 ,1892  ; all o f  f 
w hich  I certify . J

F r a n k l i n  M. O l d s ,
M aster in  Chancery o f  New Jersey.

30

40

St a t e  o f  N e w  Y o r k , 1 .
Co u n t y  o f  N e w  Y o r k . C

D e x te r  N . F orce, be in g  d u ly  sworn, upon hisoatli

says as f o l lo w s :
I am the treasurer o f  The H . B. Claflin Company,

the m ortgagee in the foregoing m ortgage named, an
the ow ner and h o ld er thereof. The true consi er* 
tion  o f  said m ortgage is as fo llow s  : On the a e 
the same, to w it. on  th is date, A ugust 5t), 
F ran k  E. Crane, o f  P aterson , N . J ., morg ° n 
in  said m ortgage nam ed, ow es said The H. • ^
C om pan y, fo r  m erchandise heretofore sol aD 
livered  by -sa id  com p a n y  to said Crane at his re ^  
the sum o f  tw o thousand and seventy do
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eighty-two cents ($2,070.82.) H e also ow es said 
company, for cash this day loaned  and advanced  to 
him by said com pany at his request, the sum o f  
thirty-five hundred dollars ($3 ,50 0 ); and said  c o m -
pany has agreed, as in said m ortgage set forth , here-
after to advance to Mr. Crane the further sum o f  
$4,0'0in cash, and also m erchandise to be used in 
his business to the am ount o f  $3,50 > ; and said m ort-
gage has been given as security  fo r  the p aym en t o f  
said indebtedness, to w it :
(1) The old merchandise a ccou n t afore-

said, "  ~ ‘ * '
(2) The cash advance o f  this date,
(4) “  advance o f cash as agreed upon ,
(4) “  “  m erchandise as

agreed upon,

Totah $13,070.82
And deponent further says that the am ount due 

and to grow due upon said m ortgage, as near as he 
can state, is the sum o f $13,070.82, w ith interest on 
$5,570.82 thereof from this date, and interest on  fu -
ture cash advances from  the dates from  the sam e, re-
spectively.

D . N . F O R C E .
Sivorn toand subscribed at N ew  Y o rk  )

Oity, N. Y  , August 5, 1892, b efore  V 
me, a Ma'ster in Chancery o f  N. J . )

Fr a n k l in  M . O l d s ,

M aster in  C h a n cery  o f  N ew  J ersey .

[E n d o rs e d .]
Frank E. Crane 

to
The H . B. C laflin  Co.

Chattel M ortgage, dated A u gu st 5. 1892. 
eteived in the c le r k ’ s office o f  the C ou nty  o f  

assaic on the 5th day o f  A u gu st, A .D . 1892, at 
I  ^ e  a fte rn oon , and recorded  in B o o k
L° M °rtgages fo r  said cou n ty , on  pages

10

i>2,070.82
3.500.00 
4,000.00

3.500.00

20

A . D. W i n f i e l d , C lerk . 40
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Passaic County Circuit Court.

T H E  L E W I S -P O R T E R  C A B IN E T  
C O M P A N Y , ,

v.

10 T H E  H. B . C L A P L IN  C O M P A N y ( 
a n d  O R L A N D O  D E M A R E S T .

In Replevin.

Mi c h a e l  Du n n , Attorney for the Plaintiff.
F r a n k l in  M. Ol d s , A tto rn e y  for the Defendants.

B I L L  O F  E X CE PTIO N S.
B e it rem em bered, that on the second day of Octo-

ber, 1894, at a C ircu it C ourt holden at Paterson, in 
and fo r  the cou n ty  o f  Passaic, before his Honor, 

20 Jo n a t h a n  D i x o n , Esq., one o f  the Justices of the 
Suprem e C ourt o f  J u d ica tu re  o f  the State of New 
Jersey  and J u d ge  o f  said C ircu it Court, the issue 
jo in ed  in the a b ove  stated cause between said par-
ties cam e on  to be tried b y  a ju ry  for  that purpose 
d u ly  em paneled  ; the testim on y  in the cause having 
been con c lu d ed  and both  parties having rested the 
cause, and said J u d ge  be in g  about to charge the 
ju r y , the counsel fo r  the defendants requested his 
H onor, the Judge, to charge and instruct the jury 

30 as fo llow s , v iz .:

First. Because no proof of the incorporation of 
plaintiff company, or its capacity to sue.

Second. No demand prior to suit.
T h ird . C ontract was an absolute sale, and title 

passed.
F o u r th .  Even if a conditional sale, the contract 

void :
(a .)  A s  against statute as to such sales,

40 (b.) A s  against p u b lic  p o licy .
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Fifth. If plaintiffs entered in to  this arran ge-
ment not to expose the reservation o f  title, and 
Claflin acted on that in lettin g  Crane g o  on, p la in -
tiff now estopped to claim  title.

Sixth. The whole question  as to  effect o f  parol 
evidence on the written in vo ice  on question  o f  title, 
is a question for the Court, not fo r  the ju ry .

Seventh. On whole case, d efen dan t entitled  to a 
verdict.

His Honor, the Judge, declin ed  to so charge the ^ 
jury in said cause as above requested, e x ce p t  as 
charged in the charge hereto ann exed . W h ereu p on  
counsel for the defendants m ade excep tion s  to  said 
opinion of said Judge, and prayed  the said J u d g e  
to set his hand and seal to th is b ill o f  excep tion s.
And it is sealed accord ingly .

Jo n a t h a n  D i x o n , Judge, [ l . s .J

Whereupon said Judge proceeded  and  charged  gq 
the jury as follows :

Gentlemen of the J ury— The con troversy  in this 
case is settled dow n to  the question  o f  title to three 
buffets, which were sh ipped by  the Dewis P orter 
Cabinet Company, w ho was then the ow ner, to a 
Mr. Frank-E. Crane, in the m onth  M ay or June,
1893, the value o f which it is agreed betw een the 
parties shall be taken as $35. T h e question  in this 
suit, therefore, is whether the p la in tiff is entitled  to 
recover from the defendant $35 for the ta k in g  o f  30 
those pieces of furniture, and that w ill depend  
upon whether the plaintiff proves to  you r satisfac- 
tuu t iat at the time this rep levin  suit was brought,

I ptember, 1893, those three p ieces o f  furn iture 
^le property , a lth ou gh  th ey

s i  )een shipPed t0 M r- Crane. I f  they had been 
out and out to Mr. Crane at the tim e, o f  course 

not l^en the p la in t iff ’ s p roperty , and the 
L  1 cann° f  recover. The p la in tiff can n ot re-

tTQD ess they were still the p rop erty  o f  the P orter  40
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C abinet C om pany in Indiana, and you r conclusion 
on  that question  w ill depen d  on what you think 
was the bargain  betw een M r. Crane and the Indiana 
C om pan y. W e  have tw o classes o f  evidence to in-
d ica te  what that bargain  w as— one o f  which is the 
testim on y o f  M r. Sam uel P orter  and Mr. Crane 
w ith  regard to  the arrangem ent that they made in 
N ew  Y o r k  ; and the other consists o f bills which 
the L ew is-P orter C abinet C om pany sent to Mr 

10 Crane at the tim e th ey  sh ipped  him  these goods. 
A cco rd in g  to the ev iden ce o f  Mr. Porter and Mr. 
Crane, Mr. P orter, as the president and represen-
tative o f  the C abinet C om pan y, was unwilling to 
sell to Mr. Crane under such circumstances as to 
part w ith  the C abinet C om p an y ’ s title until pay-
ment, was m ade, because Mr. Crane was in embar-
rassed circum stances financia lly , and Mr. Porter 
and Mr. Crane say that it was arranged between 
them  that the C abinet C om pan y should ship Mr. 

20 Crane these good s , and that he should  be bound to 
p ay  fo r  them  in th irty  d ays after his receipt, of them 
at the specified  price, and that the goods should re-
m ain the good s  o f  the C abinet C om pan y until they 
were paid  for. A s  soon  as they were paid for under 
that arrangem ent, o f  course, they would become 
Mr. Crane’ s good s, and these witnesses say that the 
arrangem ent wms that until pa id  for  they should 
rem ain the p rop erty  o f  the Cabinet Company. 
These three buffets have never been paid for to the 

30 Cabinet C om pany.
That arrangem ent hav ing been made between Por-

ter and Crane-, P orter  w rote to  the Cabinet Company
in Indiana, that he had made this arrangement wit
Crane, and that, th ey  sh ou ld  ship  him  goods un r 
that arrangem ent forth w ith . T he Cabinet Company 
sh ipped  the good s  to Mr. Crane at Paterson, an̂  
w ith them  th ey  sent bills reading substantially 
th is  w ay : The C abinet C om pan y sold  to Mr. Crane, 
or M r. Crane b ou gh t o f  the Cabinet C om p a n y ,^  

40 tain goods, d esign atin g  the prices— terms casi
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thirty days delivery . N o w  those b ills  lo o k e d  at 
I alone would indicate an absolu te sale o f  thé g o o d s  

from the Cabinet C om pany to Mr. Crane— an abso 
I lute sale passing the title at on ce  as soon  as the 

goods were delivered. On their face  th ey  ind icated  
I that as soon as the goods reached Paterson  and were 
I  received by Mr. Crane they becam e his, and that 
I he was to have thirty days a fter that tim e to p a y  for  
I  them. Now the defendant says that the corp ora - 
I  tion m Indiana, on receiv ing this rep ort from  its i 
I  agent and president in N ew  Y o rk , con c lu d ed  to  sh ip
■ iegoods; not to ship on the arrangem ent w hich  
I  had been made with its agent in N ew  Y ork , but to 
I  ship them on terms more favorab le  to Mr. C rane—

that they were not w illing under a ll the circu m - 
I  stances as disclosed by Mr. P orter ’ s report to sh ip

I  eg° l  refainin£ the title, but th ey  ch ose to  sh ip  
I  the goods transferring the title to Mr. Crane and

In lto fÍ l6 ^ 8 and trUSting him for Pay-
I s t l d  ePnCa While the p la in tiff contends th ey  2( 
I  Crane and P 1  f  'lnder the arrangem ent w h ich  

S i r  d m ade iD NeW Y o r k * and that 
I  wav of i a- —  made ont was a m ere con ven ien t
■  contract h l ^ ^  the gü ° ds Were sh iPP«d, the
■ Crane had m T T '  ATlng 8Ucb aS M r‘ P orter  and Mr.[ n ilad m N ew  Y o rk .

| p o r a C t o M r r h C S e  S°-°uS W6re seat by  « i s  cor- 
leon a s  tlwu rane, with the intention  that as
w : : T : y reachr i here ««y  h*. a »*
l^ in e t  C o Z n Vv t s  fo r  the d ^ a n t ,  fo r  the 8U 

If on the o t h e r  h l l  D °  m ° r e  n g h t . i n  t h e  g o o d s .
Pon was to  shi a  y ° u con cInde that their in ten- 
la n d  Crane h a /  the arrang em ent that P orter  
I in tlje C a b in e t  f T  10 * ,6W Y ° rk ’ k eePing  the title  
I f°r, why tbpn mI)any «n til the g ood s  were pa id  

{»faintiff f o ,  t o l™  ftnd 3 ° " r v e fd ict in favor o f  the
I  f  I "  With a y ear’ s Interest
K ard to onPnf gt .hdS been S9ld i n t h e  case w ith 
['ween Jfr nPQ 16 terms o* the arrangem ent be- 

i2 ne and Mr. P orter, w hich was that 40



46

w hen the g o o d s  were sent on they shou ld  not be 
m arked  as b e in g  consigned* b a t  they should be 
m arked  as th ou gh  there was an ordinary sale-a 
sh ipm ent under an o rd in a ry  sale, and it is claimed 
that that wasn’ t honest, and therefore, it should be 
an absolu te  one w ith ou t regard  to the intention of 
the parties N ow  it is true in this case, that by the 
sh ipm en t and b y  these b ills  a ccom pan yin g  the ship-
ment, the C abinet C om p an y  had invested Mr. Crane 

1.0 w ith ev iden ce o f  g o o d  title, and i f  he had gone to 
the C laflin C om p an y  w ith that evidence o f title, and 
had s a id : “ I  have b ou g h t these goods from the 
L ew is -P orter  C abinet C om p an y  and. here is their
b ill  to  m e for  these good s , w ill you  lend me money 
on them , or w ill y ou  b u y  them  from  me,”  and on 
the strength o f  that evidence the Claflin Company 
had loan ed  h im  m on ey , or had bought them, un-
d o u b te d ly  the C abinet C om p an y  w ould  not be able 
to  set up their title  against the Claflin Company. 

¡0 B u t it d oes  n ot a ppear in th is  case that H. B. Claf-
lin  and C om pan y ever saw the marks that were on 
the g ood s  w hen th ey  w ere sh ipped  and at the depot 
in P aterson , or  ever saw these b ills  or ever in any 
w ay acted  on  the strength  o f  such  evidence of to * 
as the C abinet C om pan y had put in Mr. rane8 
hands, and fo r  that reason that circumstance in • • 
arrangem ent does n ot bar the Cabinet Company» 
title , i f  it has any. The agent o f  the Claflin offl- 
pany m ay have acted  upon  seeing the goo 8 in 

10 store, b u t that they w ou ld  see i f  such a bargain 
n ot ex isted  in the arrangem ent. The mere pres 
o f  the g ood s  in the store was perfectly  consl 
w ith  title  in  the con sign or, and as this term c» 
arrangem ent betw een  the C abinet Company _ ,
M r.P orter  the president,and  Crane had no a 
the C laflin  C om pan y in the least, it does no ^  
them  from  sh ow in g  ju st w hat the trut e8.
in g  the cause d ecided  upon  th e  truth. o  ̂
tion com es righ t b ack  to  the intention  o ®

40 and  i f  you  th in k  that these good s  were de
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Mr. Crane with the in ten tio n  th a t  on d e liv e r y  he 
should be the owner, th en  y o u  fin d  fo r  th e  d e fe n d -
ant. If you th ink  th e y  w ere d e liv e re d  w ith  th e  in -
tention upon his part an d  on th e  p a rt  o f  th e  C a b i-
net Company that the g o o d s  s h o u ld  re m a in  th e  
property o f the C ab in et C o m p a n y  u n t il  p a id  fo r, 
then you find fo r  th e p la in tiff.

Whereupon counsel fo r  th e  d e fe n d a n t m ad e th e  
following exceptions to sa id  c h a rg e  o f  h is  H on or, 
the said Justice, and p r a y in g  th a t  h is  H on or, sa id  
Justice, would set h is h an d  a n d  se a l to  th is  b i l l  o f  
exceptions:

First. I wish to e x c e p t to  th a t  p a rt o f  th e  c h a rg e  
which directs the ju r y  th a t  th e  co n clu sio n  d ep en d s 
upon what they th in k  is  th e  b a rg a in .

Second. That the q u estio n  co m es b a c k  to  th e  
jury, and that it is fo r  them  to  d e c id e  u p o n  w h a t 
they believe to be th e in ten tio n  o f th e  C a b in e t  C om - 2 0 
pany in shipping the g o o d s— w h e th e r  i t  s h a ll be on 
arrangements m ade in N e w  Y o r k  o r  as th e  b ills  
alone will indicate, and th e  d e fe n d a n t co n ten d s.

Third. A lso to th a t p a rt o f  th e  q u e s tio n  w h ich  
directs the ju ry  that th e  q u e stio n  w ith  th em  is, 

What the corporation in te n d e d .”  “ I f  y o u  c o n -
clude that the com p an y’ s in te n tio n  w as to  sh ip  un- 

cr the New Y ork  a rran gem en t a n d  to  reserv e  tit le , 
then there should be a v e rd ic t  fo r  th e  p la in t if f .”

And it was sealed a c c o rd in g ly , s u b je c t  to  th e  lan - 30 
gnage of the charge as ab o ve  set fo r th  a t  le n g th .

Jo n a t h a n  D i x o n , J u d g e , [l . s .]



N. J. Court of Errors & Appeals.

T H E  H . B . C L A F L IN  C O M P A N Y
a n d  O R L A N D O  D E M A R E S T , I

P la in tiffs  in E rror , f Ĵ,ror  ̂
jv r  V Passaic

®‘ (  Circuit
T H E  L E W I S -P O R T E R  C A B IN E T !

C O M P A N Y , A
D efendant in Error, j

A S S IG N M E N T  O F  ERRORS.

A n d  now  at this d ay  the p la in tiff in error assign 
the fo llo w in g  causes o f  error

First. B ecau se said C ircu it C ourt erred in deny-
20 in g  the m otion  fo r  nonsuit on  the grounds—

(1.)  T hat there was no p ro o f offered  o f the incor-
poration  o f  said L ew is-P orter Cabinet Company, or 
o f  its ca p a city  to  sue ;

(2.) T h at there was no dem and made, prior to 
the rep levin  suit, fo r  the return o f  the goods ;

(8.) That the con tract o f  sale m ade by said Lewis- 
P orter  C abinet C om p an y  was an absolute sale, and 
title  passed to F ran k  E. Crane ;

(4.) That even i f  it  were a conditional sale the 30 v ’
con tract was vo id  -

(a ) A s  against the statutes as to such sales; 
and;—

(b) A s  against p u b lic  p o licy .

Second. B ecause the J u d g e  o f  said Circuit Court 
erred in re fu sin g  to  d irect the ju ry  to find fort e 
defendants, on  the grou n d s :

(1 .) T hat there was no p ro o f o f  the incorp ora-
tion  o f  said L ew is  P orter  C abinet Company, <>r 0 

40 its ca p acity  to sue ;
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(2.) That the contract o f sale m ade b y  said C om -
pany was an absolute and not a con d ition a l one ;

(3.) That no demand was m ade fo r  possession  o f  
the goods prior to suit.

Third. Because the J u d ge  o f  said C ircu it C ourt 
erred in refusing to charge the j ury as requ ested—

(1.) That there was no p ro o f o f  the in corp ora -
tion of said Lew is-Porter C abinet C om pan y , or o f  
its capacity to sue ;

(2.) That there was no dem and m ade p rior to 
suit;

(3.) That the contract was an a bso lu te  sale and 
title passed ;

(4.) That even if a con d ition a l sale the con tract 
was void—

(a) As against the statute as to such  sales ; 
{b) As against pub lic  p o licy  ;

(5.) That if the p la intiff entered  in to  this ar-
rangement not to expose the reservation  o f  title, 
and The H. B. Claflin C om pany acted  on  that in 
letting Crane go on, the p la in tiff now  estopped  from  
claiming title ;

(6.) That whole question as to effect o f  parol 
evidence on the written invoice on  qu estion  o f  title  

j is a question for the C ourt and n ot fo r  the ju r y  ; *
(7.) That on the w hole case defen dan ts are enti- 

I tied to a verdict.

Fourth. Because the Judge o f  said C ircu it C ourt 
I erred in charging the ju ry —

I (1-) That the conclusion  w hether the sale a b so -
lute  or conditional depends upon what th ey  th ink  
I is the bargain ;

(2.) That the question com es b ack  to  the ju ry , 
I and it is for them to decide upon  w hat th ey  believe 
I to be the intention of the C abinet C om p an y  in sh ip- 
I Plng the goods, whether it shall be as arrangem ent 
■ made in New York, or as the b ills  a lone w ill ind i- 
■®ate and the defendant contends ;

10

20

30

40
*3
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(3 .) T hat is w ith the ju ry  to  determ ine “  what 
the corp ora tion  in ten d ed ,’ ’ and  ch arg in g  as follows: 
“  I f  y o u  co n c lu d e  that the com p a n y ’ s intention was 
to  sh ip  under the N e w  Y o r k  arrangement and to 
reserve title, then there sh ou ld  be a verdict lor the 
p la in tiff .”

F i f th .  B ecause the charge o f  the Judge of said 
C ircu it C ourt w as, as a w h ole , unfair to the de-
fendants, m islead ing  to  the ju r y  as to questions of 

10 fact, and erroneous in  its statem ents o f  law.

F R A N K L I N  M. OLDS,

A W  y  f o r  a n d  o f  C ou n sel w ith  P V t f s  in Error.



ÖL

N. J. Court of Errors & Appeals.

THE H. B. C L A F L IN  C O M P A N Y , 
a n d  ORLANDO D E M A R E S T .

And hereupon, afterwards, the said L ew is-P orter 
Cabinet Company, by M ichael D a n n , his attorney, 
comes into Court and says that there is no error 
either in the record and proceed in gs aforesaid , o r  g~ 
in giving the judgm ent a foresaid  ; and it prays here 
that the Court here m ay proceed to  exam in e as w ell 
the record and proceedings a foresaid  as the m atters 
aforesaid assigned for error ; and that the ju d gm en t 
aforesaid, in manner aforesaid  given , m ay in all 
things be affirmed.

THE LEWIS P O R T E R  C A B IN E T

Plaintiffs in Error. •

ads.

M IC H A E L  D U N N ,

Att yfor and of (Counsel with Defendant in Error.





n d  A i d s .
Ijfhe H. B. C l a f l i n  Co mp a n y  

and
I  O r l a n d o  D e m a r e s t , •

Plaintiffs in E rror , \ In Error to Passaic 
VS. I  Circuit.

■  L e w i s -P o r t e r  C a b i n e t  
C o m p a n y , <

Defendant in E rror ,

EXHIBITS.
J ist of  Or d e r s  Fro m Sa m u e l  P. Po r t e r  t o  t h e  
B wis-Po r t er  Ca b in e t  Co m p a n y , R e a d  a t  t h e  
¡Trial  and Re fe rr ed  t o  in  t h e  T e s t i m o n y .

( 0
I Date May 13, ’93.
|Order No. 362.
■Messrs. Lewis Porter Cabinet Company.
B|ip to F. E. Crane,

(At Paterson, N. J.
■?°'v Ŝ 'P best route. W hen— at once.
» rms: as below. deliv’d.

1 No. 288 Side. Board, ant. v <
1 " 285 “  “  , ,
1 “ 296 “

$ 128 .
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This man is covered by chattel mortgage to H. B 
Claflin & Co., this city. I would not agree to sell hiJ 
these goods, except on consignment. He agrees t| 
pay us in 30 days, otherwise the goods are ours 
they are paid for.

He prefers that we do not ship or m ark  them coni 
signed, but ship them direct to his address in Patersoii 
N. J. It is distinctly understood th o u g h , thatthr 
will be considered as consigned in order to  protect 1 
selves in case Claflin should ever foreclose on him. 
has a good store, and is a live business man, althoujj 
handicapped at present! I think he will come out 
right in a little time. This is the m a n  that tried sot 
time ago to form a stock Co. & w e n t  ahead buyi 
his goods before he got his Co., organized legal 
Part or all of the outside stockholders, however,wi^ 
drew & he had to compromise w it h  h is  creditors 
some 50 c. on the dollar. This is  th e  time Cli 
advanced him money to pay o f f  h is  creditors 
the same time took a mortgage as s e cu r ity , know 
these facts, our safest course is to sell him  only on 
signment.

Yours, etc.,
(Signed) S. P. Pokiek.]

(2)

D a te . M ay.

Order TJo. 372.
Messrs. Lewis-Porter 

Ship tol F. E. Crane,
A t Paterson, N. J.
How ship— best route. 
Terms :• as below.

Cabinet Company.

When—at onc<J 
Delivered.
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i No, 409 China C loset, an t 
i “ 24 Book Case, u '

I “ II “ ; “
i “ 421 China.C loset, “
1 “ 414 “ “ “
1 1‘  417 “ ■ “ “

1275
17.20
12.25

9-5° 
28.50 
15-50 
10.75 
i5-

“  1069 Desk M ah. finish, 10.
12.50“ 1063 u  “ “

$164.95

■ have arranged with Mr. C rane  th a t  e v e ry th in g  I
■ him will be on consignm ent. I f  he c a n ’t p ay  in 30 
p ,  the goods are ours un til pa id  for.

(Signed) S. P. Po r t e r .

B l r i ’ (W ritten  on m argin.),
this makes us safe as far as Claflin is concerned .

(S igned ) Po r t e r .-

Order No. 393.

I To Messrs. Lewis-Porter Cab. Co. 
P*P to F. E. „Crane,

D a te  Ju n e  24, 93.

Paterson, N. J. 
low ship—as before W h e n —a t once. 

D elvd .|erms: as before

1 No- 833 Chiffonier B irch 
| 1 “ 7 0 3  Table ' «

Ï9.50
H 7 5

If we are nut c  . . $ 3 4 - 2 5L 0 703 in Birch, th en  s u b s ti tu te  711 a t



4

The above order, like the former o n e s , are on consiqj 
ment. H e claims that these pieces a re  so ld , if so J  
will get our m oney when delivd, if n ot, then wej 
will get it in 3 0  days, or the goods are o u rs . Send him I 
brass rod for 524 Buffet H e is s h o r t  glass and bad] 
for 2 9 5  Board. N o mats came for 295 , 285 or 288. 
Send him 1 hdl., like enclosed, by m a il. T h is  one cani 
broken. Ship at once and trace. C ra n e  seemstobi 
doing a good  business, and will pull th ro u g h  all rigi 
I think, still I feel that we must be o n  th e  safe side.

Yours,
(S ig n e d )  Porter .

Send mats by mail or express.
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h all righ|
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