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The Baker Printing Co., Law Case Printers, 251 Market St., Newark, N. J. 

New Jersey Court of Errors and Appeals 
ERNES'l' C. HINCK, 

Ap])ellant) ) 
vs. I, 

lVIIL'l'ON L. COI-IN) I 
. Defcndant -Appellee. ) 

Brief for Appellant. 

Facts. 

Appellant, plaintiff below, appeals from a final 
judgment entered against him, upon the pleadings 
dismissing the complaint with costs ( State of Case, 
p. 11, 1. 30, ct seq.). The judgment wa~ rendered on 
the pleadings and facts stated to the court below, which 
facts are before this court on a. stipulation ( S. of C., 
p. 13), and which are to be considered a part of the 
whole pleadings and the fads upon which the case is 
to Le decided in this court. The plaintiff's suit was 
on a lease in writing wherein he is the landlord and 
the defendant is tenant, for rent coming due there-
under on September 1st, 1913, in the sum of $91.67 
( S. of G., p. 5, 11. 10, 11 and 12). rro this claim for 
rent the defendant ans,vers that on September 2, 1913, 
p.e paid this rent under this lease to one, Athenia T. 
Simpson, "the owner of the reversion of the said de-
mised premises" ( S. of C., p. 9, 11. 1 to 5). The only 
ownership of the demised premises on September 2, 
1913., had by Athenia T. Simpson, was such owner-
ship as results from an agreement of sale and pur-
chase entered into between her and the sheriff of the 
County of Essex on August 26th, 1913, a true copy 
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of which is shown in State of Case, p. 13, said sale 
being made by the sheriff on a fieri f acia-s issued on the 
usual final decree on a foreclosure suit of a mortgage 
covering the demised premises made prior to the lease, 
wherein Athenia T. Simpson ,ms complainant and the 
appellant and his wife were the sole defendants ( S. of, 
C., p. 8, 1. 25, and p. 13, 11. 12 to 22 inclusive). By 
the terms of sale, Simpson, the purchaser, was not en-
titled to a deed till September ~3:iAy 1913, and did not 
in fact receive the deed till September 25th, 1913. 
Other facts, if any, required for the decision will be 
stated in the following: 

I. 

RENT ACCRUING BETWEEN 'fHE DA'fE OF 
SALE AND DELIVERY OF DEED BY THE SHER-
IFF UNDER A FORECLOSURE BELONGS TO 
THE OWNER 01~ THE EQUITY OF REDEMP-
TION. 

The appellant was the owner of the equity of re-
demption. The rent accrued in his favor on Septem-
ber 1st, 1913, before the delivery of the deed of the 
sheriff to the purchaser ( which occurred on Septem-
ber 25th, 1913), and the earliest date on which the 
purchaser - was entitled to her deed was September 
13th, 1913. The only title to the reversion had by 
Athenia T. Simpson, on September 2, 1913, was such 
title as the contract of sale between herself and the 
sheriff gave to her. 

The statement made in the heading hereof is well 
nigh universal-that rent accruing on premises un-
der foreclosure between the date of sale and date of 
delivery of deed belongs to the owner of the equity of 
redemption: 

Jones on mortgages ( 6th Ed.), p. 613, vol. II, par. 
1659: 
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"The rents accruing between the day of sale 
"and the delivery of the deed belong to the own-
"er of the equity of redemption and not to the 
"purchaser, as they go with the possession, or the 
"right of possession; and generally the purclJ.as-
''er is not entitled to the possession, or to the 
"rents, until he has made a demand for posses-
"sion under his deed." 

Cyc. Vol. 27. 1.1".HIJ Mortgages, p. 1730, sul>title 
Rents and Profits. 

"A. purcllaser at a foreclosure sale is uot en-
"titled to any rents or profits of the estate due 
"up to the time of the foreclosure, or occuring 
"during the pending of the - foredosure proceed-
"ings, or between the time of the decree and the 
"sale, unless, being the mortgagee himself, he has 
"caused the sequestration of such accruing rents 
"by procuring the appointment of a receiver. But 
"such purchaser is entitled to the rents, issues 
"and profits of the property from and after the 
"time when he becomes invested with the title 
"and the right of possession, which may he from 
"the time of confirmation of the sale by the com·t, 
"the expiration of the period allowed for the re-
"demption after sale, or the delivery to him of a 
"sheriff's or master's deed. But the foreclosure 
"sale and deed do not ordinarily establish the 
"relation of landlord and tenant between tile fore-
"closure purchaser and a third person who is in 
"possessfon under a lease from the mortgage. In 
"order to have the remedies of a landlord against 
"such a person, the purchaser must exhibit to him 
"the official deed under which he claims, or take 
"his atornment or give him a notice to quit, or 
"othenYise demand and receive recognition of Ids 
"right as owner of tbe premises." 

In New York the same rule prevails. In the case of 
fYheney Y~. Woodruff, 45 New York, page 98, the 
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Court of Appeals of that State considered the same 
question and held that the owner of the equity of 
redemption was entitled to rents accruing before the 
delivery of the deed. 

"The sole question here is, has the purchaser 
"at a mortgage foreclosure sale, after he gets 
"his deed, a right to the rent accruing between 
"the time of purchase and the time of delivering 
"the deed? 

"It is insisted by the plaintiff's counsel, that 
"all interest in the land is gone from the mort-
"gagor at the instant of the auction sale, though 
"the deed is not to be given, nor the money paid 
"in full till some time thereafter ; and that al-
"though the purchaser does not thereby acquire 
"the legal, he does the equitable title, which is 
"perfected by the delivery of the deed; and that 
"the deed, when given extends back by relation 
"to the time when the premises ,vere bid off." 

"But what right had the plaintiff to this rent? 
"He had not posses.sion of the premises until 
"after this term had expired, nor had he any right 
"to such possession. He had not paid all the pur-
"chase money. He had no deed; until he received 
"that, he had no title under a mortgage foreclos-
"ure so as to claim any rent, and his claim, when 
"he did receive the deed was pro,spective." 

"As to the right to rent, it is of no moment 
"whether the money had been paid or not, or 
"·whether the purchase money was or was not upon 
"interest. Such equities are all settled by the 
"bidding, by the te1·rns of sale; and the bids are 
"regulated accordingly. --whether the money is all 
"paid at the time of the bid, or chjefly when the 
"deed is to be delivered, or whether the rents shall 
"be received from the day of sale or the day of 
"the deed's delivery, is of no moment as to the 
"equities of the parties. These things all regulate 
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"the bidding, where the principles governing 
"them are understood." 

"The cases cited establish that this doctrine of 
"relation is a fiction for promoting justice; and 
"though its application to this case is not recog -
"nized, I see no objection to its allowing a pur-
"chaser, after he receives his deed, to maintain 
"an action for any injury to the premises inflicted 
"after his purchase. It might, for that purpose 
"be placed upon the rule in equity that what is 
"agreed to be done is, in equity, regarded as al-
"ready performed." 

In lVIass. the same rule is well established, see 
Haven vs. Adwnis) 8 Allen, 364, at page 365, where the 
Court said.: 

"But the Court are of the opinion that this posi-
"tion cannot be maintained. Until the demand-
"an ts were put in possession under their writ of 
u11abere f acia,s the mortgagors and the tenant 
"claiming under them were entitled to the rents 
"and profits." 

The same rule prevails in all the other states that 
have the regular procedure for foreclosing mortgages 
known to this State. See cases cited in ,Tones on Mort-
ua,_r;Ps wnd O_lJr~ 8upra. 

The same rule preYails in ~ew Jersey, in the Court 
of Chancery. 

See the list of cases cited in Cropper vs. Hru ,,,vn) 76 
N. J. Eq., 413, and es:pecially Thompson vs. Na msPy) 
72 N. J. Eq., page 457, and the remarks of Vice-Chan-
cellor Garrison, on this subject, at page 419. 

The Circuit Court Judge (Hon. Frederic Adams) 
on deciding this case said that there were two oppos-
ing line of cases in New Jersey, both of which were 
recognized as good law by the Court of Errors and 
Appeals, that one class sustained the plaintiff, and 
the other class the defendant, and that he was unable 
to determine which class of cases this Court ·would 
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ultimately apply as to rent accruing between the date 
of sale and delivery of deed. 

Judge Adams evidently referred to the division of 
cases mentioned and collected by Vice-Chancellor 
Garrison in CropP'er vs. •Brou-vn (supra) . If we con -
sider as law the first class of cases of which Den vs. 
Stellman, 10 N. tJ. L., is a sample, holding that the 
substantial part of a judicial sale is the delivery of the 
deed, then the judgment siib _iucZ:ice is obviously erron-
eous, and the plaintiff should have judgment. 

And if we consider as law the second class of cases 
mentioned in Cropper vs. Brown, supra, holding that 
the substantial thing in a judicial sale is the contract 
made at the time of sale between the officer and the 
purchaser, we will reach ( as to accruing rent) exactly 
the s'ame conclusion, that the rent belonged to the 
owner of the equity of redemption. The doctrine of 
relation hack is founded upon the theory ( and this 
theory is the one stated in the Compiled Statutes Vol. 
IV, page 4675, sec. 7), that the sheriff is the agent 
created by law to sell for the judgment debtor or the 
owner of the equity of redemption their rights in the 
property, and that the contract of the sheriff with the 
purchaser is the same as if made by a private person, 
without the intervention of the officer. All tl1e rules 
of law that attach to such a contract as between pri-
vate persons, are held to appertain to the contract 
between the sheriff and the purchaser from the sheriff. 
T.he rules in relation to private contracts are ,ve1l and 
universally established. In equity the vendor cenRes 
to be the owner of the property, and becomes a trustee 
for the vendee and the vendee becomes the o,vner for 
substantially all purposes. The trusteeship of the 
vendor is not absolute, however. He has a beneficial 
interest by way of vendor's lien and he has the right 
to take for his own use the rents- and profi,ts u 1J to the 
time of completion of the contract, that is the time 
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fixed in the contract for taking over the title to the 
premises. 

Paine vs . .LVI eller) 6 V es., 349, 352. 
Wall vs. Bright) 1 J. & W., 494, 500. 
Sha,w, vs. Poster) L. R. 5, I-I. L., 321. 
Lysaght vs. EdJwards) 2 Ch. D., 499, 525, 528. 
Re Cay Elires Contract) 2 Ch., 143. 
King vs. Ruckman) 24 N. J. Eq., page 298, at 

page 301. 
Cyc. Vol. 39, page 1628, Sec. 9, sub-title, rents 

and profits. 
Unlike the case of goods, the legal title in land can 

never pass by the contract itself, a conveyance distinct 
from the contract is required. Hence the relation 
back of the legal conveyance by the sheriff must refer 
back to those equitable . rights embraced in the con-
tract and no other. The sheriff's deed must be a trans-
lation of the equitable rights, created by such contract 
of sale, into such form that they will be available at 
la·vv, and no other rights than those thus created by 
the contract of sale. It cmrnot be held in the same 
breath, that the deed, if in and of itself nothing but a 
ministerial act, conveys more legal ri.()hts than the 
conh·act hetwren the sheriff and the purchaser created 
in equity in respect to the land. In equity such a con-
tract does not convey rent, nor create any right to 
rent accn1ing before the time of the delivery of the 
deed as called for in the contract itself. Since the 
sheriff's sale is the ordinary contract "\Yherein the sher-
iff is suustituted by law for the seller, and the pur-
eha~er is the ordinar~y vendee, it must likewise be 
held that all the rights and all the liabilities that flow 
from such relationship, attach to such contract, and 
one of such rights is that the vendor is entitled to all 
rent accruing prior to the time fixed for the delivery 
of the deed according to such contract. 

,v1rnteYer confusion is supposed to exist between the 
two classes of cases in New Jersey as to the effect of 



a sheriff's deed seems to be due wholly to the confu-
sion arising from not distinguishing between a legal 
right and an equitable right. The deed of a sheriff 
when delivered relates back and takes in all rights of 
the unwilling vendor, which are equitable rights, re -
cognized as appertaining to the land and being a part 
of the realty, and such as pertain to the realty by 
virtue of equitable ownership; but any right in the 
land arising from and based upon lega.l ownership and 
possession) or any fruits or avails of land which have 
ceased to be a part of the realty ( such as rent accrued· 
being mere personality), are not included in the equit-
able rights acquired by virtue of a contract between 
vendor and vendee and hence the deed given to con-
vy such equitable right in form of law does not convey 
such right ( be it rent or other incident of legal own-
ership). A right incident to the legal ownership of 
land does not relate back by reason of an after-deliv-
ered deed; the relation back of a deed to the time of 
purchase takes in just what a cestuiqite -trust is en-
titled to as against a trustee. The vendor is the trus-
tee. The vendee is entitled to all increase of values 
of land, must bear all losses, tempests, flood, fire or 
fall in prices, has the advantage of all additions or 
improvements which happen to the land after the date 
of the contract and if the vendor makes any improve-
ment they become the property of the vendee wHhout 
further payment. 

( Ola.re Hall vs. H arrcling) 6 Hare, 273, 296 ; 
M orira vs. rra.ylor) 8 Hare, 51, 60. ) 

The vendor, if the land be let, is entitled to receive 
the rents as they become payable. 

Looniis vs. Shriner _, 145 S. W., p. 865. 
1tfl oods Landlord cmd Tenant) 2 Gd. _Sec., 455. 

Rent is an incident of possession or right to posses -
sion in law. A purchaser on a foreclosure sale is not 
entitled to possession until a deed has been del~vered 
to him. No rent can appertain to the equitable rights 
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which the vendee has in the land under a contract of 
purchase, such equitable rights are in respect to the 
land as land, not to the incidents growing out of the 
possession, use and occupation of land, to none of 
which an equitable owner, who by his own act has 
put off the time of possession, is entitled. Rent is an 
incident to the legal ownership of the reversion; it 
can11ot be an incident to an equitable right to have the 
reversion conveyed to the vendee, at some future time. 
':L1he purchaser .herself agreed, in this case, not to have 
the possession of the land until after the accrual of 
the rent in question, and accordingly her deed from 
tlie sheriff in relating back to the time of sale con-
ferred upon · her no other rights than those which were 
embraced in her contract as vendee "'ith the sheriff. 
Such distinction clearly eliminates all alleged dis-
crepancies beivYeen the two class of cases. 

In Condon vs. Marley _, 51 Pac., 924, it was contend-
ed by a purchaser at a foreclosure sale that his deed 
related back to the time of sale and took in all rent 
accruing from that time to delivery of deed by the 
sheriff, and the court admitted that by the terms of 
the Kansas statute the deed did relate back, but that 
~rnch relation back in no way applied to rent. 

"'fhe doctrine that the confirmation of tlie sale 
"of real estate relates back to the date thereof, 
"and that the title passes at the date of the sale, 
"if it be subsequently confirmed, seems to be a 
"necessary deduction from the language of our 
"statute. Under that statute the purchaser's title 
"is derived from a valid execution sale; his right 
"of possession from the confirmation thereof, fol-
"lowed by the issuance of a deed. Those appear 
"to be the purchaser's several rights; after a 
"valid sale, the right to a sheriff's deed; after 
"receiving the deed, the right to possession of the 
"premises. If the latter right be denied, a ·writ 
"of assistance will be allowed, to put him in pos-

-
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"session. His right to possession extends to the 
"whole title of the mortgagor, and to the whole of 
"the realty as it was at the date of sale. It fol-
"lows that he would thus be entitled to the crops 
"which were growing at the date of sale, notwith-
"standing they may be matured by the time the 
"sale is confirmed, and the deed issued. But 
"money rent for the use of the property in the 
"case before us is not in any way similar to grow-
''ing crops. 'rhe latter are a part of the realty, 
"the former only a possible incident to the use 
"of premises. Here it appears that the defend-
"ant was in possession, whether in person or by 
"tenant is immaterial. . If in person, no rent ,Yas 
"being paid. Could it be con tended that the right 
"of possession on the part of the purchaser, which 
"was clear after all the proper steps had been 
"taken, was sufficiently clear before they were 
"taken, that he was entitled to collect rent from 
"the mortgagor in possession from and after the 
"date of the sale? No Kansas statute or decision 
"warrants an affirmative answer." The decision 
quotes the following from vViltsie, Mortgage 
Poreclosure, sec. 588. "Upon a mortgage fore -
"closure sale the purchaser does not acquire the 
"title to the premises, nor a right to the posses-
"sion thereof, until the delivery of the deed by the 
"officer making the sale. Until that time the own -
"er of the equity of redemption will be entitled 
"to the possession of the land, and to its rents 
"and profits and * * * where the rent becomes due 
"and payable between the day of sale and the 
"time when the purchaser becomes entitled to 
"the possession, it belongs, to the owner of the 
"equity of redemption and not to purchaser at the 
"sale." 



II. 

JUDGl\fENT SHOULD BE RENDERED FOR 
THE APPELLANT AND AGAINST THE APPEL-
LEE vVITH COSTS IN BOTH COURTS. 

This court has before it all the facts in the case and 
nothing further can be elucidated by a trial. By vir -
tue of the new Practice Act, judgment can be given 
at once . 

Respectfully submitted, 
ROBERT M. BOYD, JR.) 

Attorney for and of Counsel 'lGith the Appella ,nt. 
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The Baker Printing Co., Law Case Printers, 21'.il Market St., Newark, N. J. 

New Jersey Court of Errors and Appeals 
' ERNEST · C. HINCK) · ) 

Ooni pla.inant-AvzJell a111 t) I 
vs. ) 

I MILTON L. COHN) 

Deifencl,a,nt-Avzwllee. ) 
I 

Appellee's Brief. 

On Oo11tra.ct. 
On Appeal 
from Essex 
Cou11.ty 
Surrogate 
Gou.rt. 

The appellant, being the owner of the equity of re-
,den1ption in certain premises .in Montclair leased to the 
appellee, ceased the payment of interest, and the mort-
gagee, one Athenia T. Simpson, :fj.led her bHl to fore-
close the mortgage resulting in a decree of foreclosure 
in the ordinary form on the twenty-seventh day of 
June, 1913, follo-wed by the issuance of a fi. fa.. and 
sale by the sheriff of Essex County on the twenty-sixth 
of August, 1913, at which sale the property ·was struck 
off to the complainant and mortgagee, said Athenia 
'I". Simpson. This sale ·was confirmed on the sixth of 
September, 1913, and the sheriff's deed followed on 
or about the twenty-fifth of the same month. Septem-
ber rent under the lease in evidence, amounting to 
$91.67, fell due on the first of September, 1913. The 
purchaser at the sheriff's sale, Athenia T. Simpson, 
having notified the tenant of her rights in the prop-
erty, the latter paid her that amount, as rent for Sep-
tember. On the eighteenth of that month the appel-
lant caused a summons to be served on the tenant for 
that rent. 'rhe case went to trial under a stipulation 
that the declaration and the pleadings were to be 
taken as true, from which the above facts all clearly 
appear.~_ 



By a stipulation there is now injected into the case 
the conditions of sale signed by the purchaser of the 
property. If any new facts thus introduced have any 
bearing upon the question at issue, we conceive that 
the court has no jurisdiction -to consider - them. The 
only case which this court can consider is the one 
which appeared before the court below. vVe believe, 
however, that the only fact . embodied in these terms 
of sale, wliich has any effect upon the question is a 
matter of common knowledge, or is a mere statement 
of law of which the court takes judicial notice, 
namely: that the deed vrns not deliverable until after 
the confirmation of the sale by the Court of Chancery 
and the balance of the purchase price not payable 
until that date. 

But it is in evidence that this sale was confirmed 
on the sixth of September and the presumption in the 
absence of evidence to the contrary is that the pur-
chase money ,vas the mortgage itself, and .had been 
paid long before the sale. '"rhe purchaser became en-
titled to her deed on the thirteenth of September ( not 
the twenty-third as is erroneously stated in one place 
in appellant's brief), but for some reason the actual 
delivery was not made until the twenty-fifth. 

First. 
The appella,nt had no title to or right to possess,ion 

of the demised property on September first) 1913, 
which 1-oould entitled him to the rent payable in acl-
,i;ance on that date. 

Except for a possible dictum or two, the right to 
the rents and profits of property sold under foreclos-
ure, as between the former owner of the equity and 
the purchaser between the time of sale and the con-
firmation thereof by the Court of Chancery, or be-
tween the time of sale and the giving of the deed, has 
not been passed upon in this state. The statutory 
conditions, and even the common law pertaining to 



3 

mortgages and their foreclosure in other states, differ 
from those in New Jersey, and precedents cited b~y 
the appella11t from other states are not applicable. 
Ii'or instance, in Cheney YS. 1Voodruff, cited by appel-
lant ( 45 N. Y., 98), the purchaser was not the mort -
gagee. 'rhe statute covering such sales in that state 
is not cited, and no decision which defines the status 
or rights of a mortgagee who has bid in the p1·operty 
at a foreclosure sale is shown. But it is -well settled 
that in some jurisdictions, when the mortgagee pm·-
chases at a sale of the premises under a decree of 
court, no deed from the trustee appointed to make the 
sale is requisite to invest him ·with the legal title. The 
~ale merely confirms and makes absolute the title he 
already has by his mortgage, and "witl1out a deed 
from the trustee .he can rnaintai11 ejectment from the 
property." This is all set forth in Jones on Mort-
gages in the paragraph subsequent to the one cited 
by the learned counsel on the second page of appel-
lant's brief. 

The precise question here is this: Cau the former 
o-,vner of the equlty in mortgaged property ·which is 
under a lease, recover from the tenant the advance 
rent which falls due on a day snlJsequent to the pur-
chase of the demised property by the mortgagee in 
foreclosure proceedings instituted by her, the tenant 
having attorned to the purchaser, and the suit 
the recover the rent not being begun until after 
the sale to the purchaser has been confirmed, and the 
purchaser has either received a deed or become enti-
tled to it under the terms of the sale? The task is to 
ascertain vvhether an ans-wer to this question can be 
found in accordance with legal and equitable princi-
ples established by the course of judicial decisions in · 
this state. 

To clear the way it should be pointed out that this 
question is not answered by the rule which prevails 
in the case of voluntary contracts. It is almost uni-
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-versal in such contracts to settle the question of rents 
and profits by the terms of the writing itself. There 
is nothing jn the contract created by the bidding in 
of the property and signing the terms of sale which 
does that. If in the case of private contract tlds 
question is not settled, the right to intervening rents 
would be determined by the existen<;:e or non -exist-
ence of a variety of facts and circumstances in each 
particular case, and no general rule is possible. 'rltis 
js made perfectly manifest by the section from Cyc. 
cited by counsel, namely: Vol. 39, page 1628, section 
9, subtitle "rents and profits." 

Sor does it help us in the least to say that the rent 
"belongs to the owner of the equity of redemption or 
that "rent is an incident to the legal ownership of the 
reversion." How can there be a "legal ownership of 
the reversion" after the reversioner's interest has be-
come completely extinct by the termination of the right 
to redeem? And surely it is settled in this state that 
after the property is struck off to a bona fide pur-
chaser at a properly conducted and duly advertised 
sale, for the best price that could then be obtained, 
under a decree of the court, the equity of redemption 
has been extinguished. The confirmation of this sale 
on the sixth of September is conclusive proof that this 
·was done. Appellant's equity of redemption, and 
with it his reversionary title, were extinguished on 
the twenty-sixth of August. 

Second. 
A 11iortga.gee is entitled to the possess-ion after the 

conditfon is broken. 
II art vs. Stockton,_, 7 Halsted, 322. 
Mershon vs _Oaistree_, 28 Vr., 484. 
Knight YS. Gape JJiay Sa,ncl Oo11iva11y_, 53 Vr., 

16. 
I have not seen where these cases, which are all in 

the Supreme Court, have been approved by this court, 
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lmt it has bren settled by the Supreme Court so long 
that we consider it settled law. 

'rhe lease declared upon ·was made subsequent to 
the mortgagP. 'fhe mortgagee immediately upon de-
fault, t11e1·efore, had the right of possession. Can it 
l:e contended that the decree of foreclosure and sale 
to the mortgagee took away that right? 

Defe11Jdant 1.cas bound to attorn to tlic mortga.r;cc) 
especially after the foreclosure had been follo-,Yed by 
a decree, and the decree followed by striking off the 
property to the mortgagee at the judicial sale. It 
must not be forgotten that the order of confirmation 
was a judicial determination that the sheriff's sale 
was in all 1·espeds valid at the time of the sale. 

It is true that in Sanders YS. Va-n Hick le,, 3 Halsted, 
313, it was decided that a mortgagee could not dis-
train for 1·ent against a. tenant, under a lease made 
subseqttc1tt to the mortgage for want of privity, and 
thoug.h it is said in Sa-ndenwn YS. P•rice) 1 Zabriskie, 
at page 646, that this case has been reversed in error 
on this very ground ( ,Yhich is strongly in our favor), 
nevertheless, the case, as it stands in the Supreme 
Court, is in our favor, for i.n that case the tenant 
attorned to the purchaser of the property, who was 
the plaintiff, at a sheriff's sale on execution against 
the lessor, amcl 7Jcforc the c.rccutfon zrnrchaser had 
rcrei-ccd his dcccl)· and this attornment was expressly 
ltel<l good arnl the pttrchaser was entitled to recover 
the rents. 

In Den YS. Stockton) 7 Halsted, 322, it was decided 
that a mortgagee may maintain an action of eject-
ment to recover possession of the mortgaged prem-
ises1 and that the ,,nort,qa,.r;ee docs not divest hi-niself 
of that right by filing a bill to fore close and arce1,ting 
the Ntlc wider ci sheriff's sa.Zc. 

In that case objections were ma<l.e to the validity 
of the sherfff's sale, and the court held that if the 
sheriff's sale ,,·as valid the mortgagee could claim 
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title under the sale, and if it was vojd he coulcl 
title under his mortgage, notwithstanding the fore-
closure and sale. And in Den vs. 1Vade · ( Spencer, 
291), it is held that neither a mortgagor in posses-
sion, nor his grantee, is entitled to notice to quit or 
demand of possession before action is brought. 

It cannot be objected that there is no privity, in 
that the lease was not made by the mortgagor, for the 
lessor was the party ,defendant to the foreclosure and 
it is well settled that the officer making tlrn sale was 
his representative. The attornment therefore does 
not come within the class made void by section 26 of 
the landlord and tenant act (3 Compiled Statutes, 
3076), as being an attornment to a stranger. It 
should be noticed, furthermore, that that section ex-
pressly excepts from its operation an a.ttornnient to 
a.ny 11wrtgagee after the mortgage has become for-
feited. 

This appellee ,vas therefore in a position ·where he 
would be liable to an action of ejectrnent, and to es-
cape from this situation he recognized the rights- of 
the mortgagee and paid him rent for the month of 
September. 

It is beside tlie point to say that, in order to obtain 
a writ of possession under the statute, the purchaser 
would have had first to s]ww a deed. This statutory 
remedy is granted for tl1e relief of purchasers at such 
sales by affording additional remedy in the court of 
equity, but it in no way interferes with the mortga-
gee's right to the writ of ejectment. Moreover, it 
contains nothing to forbid a tenant from recognizing 
the right of the mortgagee to the rents after a forfeit-
ure. If the tenant does not wait for a ,vrit of posses-
sion he has not thereby in any way injured his former 
landlord. 
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Third. 
The defense interzwsed : is the same 1n legal effect 

as the form er plea. of eviction under a title para-
nwnnt) ancl the facts 11urintain the plea,. 

But the appellant's claim to this rent is fully met 
upon the simple ground that the tenant had been 
evicted nnder a title paramount before the rent be-
came due, irrespective of the fact that the purchaser 
at the sale -was the mortgagee (18 Arn. Enc. of Law, 
297, 298). "An eviction of the tenant by a third per-
"son under paramount title has the same effect in dis-
"charging the tenant from liability to his landlord 
"for rent subsequently accruing as an eviction by the 
"landlord. The tenant of a. ·mortyagor is not liable to 
ahini for rent accruing after the mortgagee who holds 
,(11nde1· a mortga ,_ge gi'!;en vrior to the lease has en-
(,tcred and notified the te11ant to pa,y the rent to hini.)) 
( The italics are mine.) The cases cited as authorities 
are numerous but none of them from our courts. ,Ye 
have examined the follo-wing: 

Poole vs. Whitt) 15 M. & W., 571. 
Carpenter vs. P'a,rl .. :er) 91 E. C. L., 206. 
J[,ill YS. Sa1,tn.clers) 4 B. & C., 529. 
Doc YS. Barton ) 11 Ad. & El., 315. 
OeoJ'ge rn. Piitney) 50 Am. Dec., 788. 

The first case cited -was in the Court of Exchequer 
and was an action of covenant on lease, and the plea 
was eviction under title paramount. It was proved 
at the trial that one Parr had impleaded the plaintiff 
and .had. judgment of elegity against his lands, etc., 
and that he had then gone to the tenant and called 
on him to pay the rent or lie, Parr, would turn him 
out, on ,Yhich defendant attorned to him and paid him 
the rent. It was held that the plaintiff was entitled to 
1·ecover, but only on the ground that Parr's elegity 
only entitled him to the reversion expectant on cer-
tain mortgages made by the lessor. This does not 
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affect the principle stated jn the text. Opjnions by 
Pollock, 0. B.) also by Alderson, Rolfe and Clapp, 
B. B.) all admitting that, .had it not been for the inter-
vening mortgage, which prevented Parr from demand-
ing immediate possession, the mortgagee having · the 
first right, the defense would have been complete. All 
the other cases examined by us fu]ly sustain the au-
thor's statement, and it ji;, a matter so ·well settled that 
it is not necessary to go into any further analysis. 
But the language of the court in Oeorge YS. Putney ( -;1: 

Cushing, 351), recorded in 50 Arn. Dec., 788, is so apt 
that ~ve cannot resist quoting it. "But it is equally 
"settled that if the Jessee is disturbed in .his occupa-
"tion by a party having a title paramount to that of 
"his lessor, so that he cannot legally continue his oc-
"cupation under his lessor without rendering himself 
"liable as a trespasser to the other party, he may yield 
"the possession and take a new lease under .him, or he 
"may abandon the possession and jn either case he 
"·will not thereafter be liable to pay rent to the origi-
"nal lessor. Such an entry and disturbance are 
"equivalent to an ouster and this ·was the defense in 
"the case. It was proved that the plaintiff was di-
"vested of his title by the levy of two executions on 
"the premjses, and that the execution creditors before 
"the rent sued for became clue and payable, entered 
"upon the premises, claiming title and threatened to 
"put the defendant out unless lie would yjeld posses-
"sion and attorn to them . -:-:--:-:-"" This evklence was 
"ruled to be admissible and that it was suffident to 
"prove eviction by paramount title." 
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Fourth. 

'The a,;JJJellant's rights) if any he ha,re) are a,gainst 
tl1e mo1·tgagee icho purchased at the sale in an aic,tion 
for an accounting. 

The tenant's legal defense is complete. He is not 
bound to take up the question of the rights of mort-
gagor or mortgagee to the rents and profits pending 
the delivery of the deed. The rights of his lessor and 
his own l'ights having been entirely cut off in favor 
of the rnortgageP, he was bound to make terms for 
himself as best he might. ·lYhether the mortgagee js 
bound to account to the appellants herein for the 
rents and p1·ofits accruing between August 26 and 
September 25 is not a question that can be litigated 
jn this action, nor in any other action to which the 
mortgagee is not a party. All the discussion, there-
f01·e, of this question in the cases cited in the appel: 
lant's brief are impertinent _to the question here in-
rnlYed. 

Fifth. 

The jud.r;ment of the Circuit Court shoulcl be af-
ftnnecl 11cith costs. 

EDYVIN B. GOODELL, 
Counsel for the Avpellee. 
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Notice of Appeal. 

Filed May 1, 1914. 

Essex County · Circuit Court. 
ERNEST C. HINCK, 

Plaintiff-Appella,nt) 
v·s. 

MILTON L. COHN' 
Defend.a,nt-Appellee. 

Notice of 
Appea.Z. 

To Edwin B. & Philip Goodell) Attorneys of Defend-
arn,t: 
TAKE NOTICE that the plaintiff appeals from the 

whole of the judgment entered in this court, to the 
Court df Errors and Appeals of the State of New 
Jersey, on the following grounds: 

1. That the defenses 3, 4 and 5 of the answer set 
forth no defense to the cause of action of the plaintiff, 
because (a) it fails to show that the defendant was 
entitled to pay the rent to the person to whom it is 
therein alleged to have peen paid at the time of paJ-• 
ment; (b), it fails to show facts from which any con-
tractual relation existed between the defendant and 
the person to whom rent was paid; ( c), it fails to show 
any facts from which it can be inferred that the plain-
tiff authorized the defendant to pay rent accrued to 
the person to whom payment was made, or that the 
person to whom payment was made was authorized 
either in fact or by law to receive payment for the 
plaintiff of the rent; ( d), it fails to show any facts 
that would, in law, release the defendant from paying 
the rent to the plaintiff; ( e), it fails to show any facts 
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Notice of Appeal . 

. from which it can be determined that the defendant 
was entitled to attorn to any person other than the 
plaintiff; ( f), that the facts alleged do not show any 
title or right to the rent in the person to whom the 
same was alleged to have been paid; (g), that no 
facts are alleged showing that the plaintiff is bound 
by any payment made by the defendant to the person 
to whom alleged to have been made; (h) that the facts 
alleged do not show any privity of estate between the 
defendant and the person to whom rent was paid nor 
any facts by which the plaintiff was divested of his 
right to rent accruing on the lease . 

(i) It fails to show any facts from which any pay-
ment can be construed that would bind the plaintiff . 

2. T11at the facts alleged in the answer and in the 
stipulation of facts show that judgment should have 
been rendered for the plaintiff for the amount de-
manded because : 

(a) The owner of the equity of redemption is en-
titled to rent accruing between the date of sale of 
demised premises and delivery of deed. 

(b) The owner of the equity of redemption is en-
titled to rent accruing between the date of sale and 
the time set for the delivery of deed according to the 
contract between purchaser and sheriff selling tliP 
property. 

( c) That the plaintiff was entitled to the avails of 
the land, in law, until the purchaser at the sale was 
entitled to the possession or had the right of posse~-

. sion. 
( d) That rent, at law, is an incident of land 

and goes with the possession of the land, and the per -
son to· whom rent was paid was not at the time of pay -
ment, entitled to possession or right of possession. 

3. That the motion of the plaintiff to strike out 
the defense should have been granted, for all the 

1 4 0 reasons herein before set forth. 
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Sumnwns . 

4. T'hat it was error to grant judgment to tlle de-
fendant, on the defense stated, for the reasons set 
forth hereinbefore . 

5. That it was error not to grant judgment to 
tlle plaintiff upon the pleadings for the reasons herein 
set forth. -

ROBERT 1\1. BOYD, JR ., 
Attorney of Pla,in.tijJ-A_ppellant . .10 

Endorsed : "Received a true copy of the within 
notice this 30th day of April, 1914." 

EDWIN B. & PHILIP GOODELL, 
Attorney8 of Defendan.t -Appellee. 

Summons. 

'l''he State of New Jersey, to l\filton L . 
Cohn. You are summoned to answer the 
annexed complaint of Ernest C. Hinck in 
an action at law in the Circuit Court tor 
the County of Essex . And take notice 

t hat unless you file your answer to said complaint 
with the clerk of the said Circuit Court at Newark 
within twenty days after service upon you of this writ 

20 

and the annexed complaint, the plaintiff may pro- ~O 
ceed in the suit and judgment may be entered against 
you. 

Witness Ii'rederic Adams, a judge of the said Essex 
County Circuit Court at Newark, this seventeenth 
day of September, nineteen hundred and thirteen . 

JOSEPH McDONOUGH, 
Clerk. 

Rom0R'l' 1\1. BOYD, Jn ., 
Attorney . 4 () 
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Comp la.int. 

Complaint. 
Filed October 9, 1913. 

ESSEX COUNTY CIRCUIT COURT . 

ERNES'l' 0 . HINCK , 
10 Plaintiff , 

vs. Complaint . 
MILTON L . COHN, 

The plaintiff residing at Montclair, New Jersey, 
says that : 

(1) Ori June 1st, 1912, plaintiff and defendant 
20 executed a lease of the premises No. 91 North Moun-

tain avenue, Montclair, New Jersey, of which a copy 
is annexed hereto . 

30 

2. On September 1st, 1913, rent in the amount of 
$91.67 became due and payable on said day and the 
same is unpaid. 

Plaintiff demands damages $91.67 and interest from 
September 1st, 1913. 

ROBERT M. BOYD, JR, 

Attorney of Pla,intiff) 

481 Bloomfield ave., Montclair, N . J. 

Tms INDENTURE, made this first day of June, in the 
year one thousand nine hundred and twelve, between 
Ernest 0 . Hinck of the Town of Montclair, in the 
County of Essex and State of New Jersey of the first 
part, and Milton L. Cohn, of the Town of Montclair, 
in the County of Essex and State of New Jersey of the 

0 second part. 
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Cmnvlaint. 

Witnesseth, that the said party of the first part 
does hereby demise and lease unto the said party of 
the second part, all that certain house and premises 
situate on the east side of, and known as No. 91 
North Mountain avenue, Montclair, N. J., with the 
appurtenances, and the sole and uninterrupted use 
and occupation thereof ( except as hereinafter men-
tioned), for the term of one year from the first day 
of October, 1912, for the yearly rental of eleven hun-
dred ($1,100.00) dollars, payable monthly, in advance, 
on the first day of each month in equal payments of 
$91.67 each. 

And the said party of the second part does hereby 
agree to pay to the said party of the first part, his 
heirs, assigns, agents or attorney, the said yearly rent 
of eleven hundred ($1,100.00) dollars, at the time and 
in the manner aforesaid ; and also will pay the water 
rent assessed on said property when the same shall 
become due. And the said party of the second part 
does further promise and agree that he will not re- let 
or under-let the whole or any part of said premises, 
nor assjgn this lease, nor use or permit any part 
thereof to be used for any other purpose than a 
dwelling house, without the written consent of the said 
party of the first part, his heirs, assigns, agents or 
attorney, under the penalty of forfeiture and damages; 
that the said party of the first part, his heirs, assigns., 
agents, or attorney, may enter into and upon said 
premises, at reasonable hours in the day time, to ex-
amine the same or to make such repairs or alterations 
therein as shall be necessary for the preservation 
ther.eof; and to exhibit them at any time during the 
last three months of the said term, from ten o'clock 
in the morning to five o'clock in the afternoon ( Sunday 
excepted), to any person or persons, and to put up 
notices "To Let" or "For Sale" on the outside wall 
thereof. 
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Compla-int. 

And the said party of the second part does further 
agree to keep the premises in as good repair as the 
same shall be at the commencement of said term 
(wear and tear arising from a reasonable use of the 
same, and damage by the elements excepted); and at 
the expiration of said term to yield up the peaceable 
possession thereof to the said party of the first part, 
his heirs, assigns, agents or attorney. 

And also, that upon the default of the said party 
of the second part, in the performance of the fore-
going covenants and agreements, or any of them, the 
estate hereby created in and to the said premises shall, 
at the option of the party of the first part, immediately 
therefrom cease and determine. And also, that if the 
said premises, or any part thereof, shall become vacant 
during the said term, the landlord or his representa-
tives may re-enter the same, either by force or other-
wise, without being liable to prosecution therefor; and 
re-let the said premises as the agent of the said tenant 
and receive the rent thereof, applying the same, first 
to the payment of such expenses as he may be put to in 
re-entering, and then to the payment of the rent due 
by these presents, the balance (if any) to be paid 
over to the tenant, who shall remain liable for any 
deficiency; and the said tenant, hereby expressly 
waives the service of any notice in writing or inten-
tion to re-enter. 

It is understood and agreed by the parties hereto, 
that a portion of the front porch is to be enclosed with 
wire screening, and the cost of the material and work 
is to be paid by both parties, each party paying half of 
the total cost. It is also further understood and 
agreed by the parties hereto that upon the party of 
the second part vacating the property, the screening 
is to become the property of the party of the first 
part. 
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Ooniplaint. 

It is further understood and agreed by the parties 
hereto, that the party of the first part will have the 
floor of the front porch painted. 

It is further understood and agreed that the work 
is to be done at once. 

IN ·wrTNESS ,¥HEREOF, the said parties have here-
unto, in duplicate, set their hands and seals the day 
and year above mentioned. 

E. C. HINCK, (L. s.) 

MILT'ON L. COHN, (L. s,.) 

Signed, sealed and delivered in the 
presence of 
RUSSE/LL P. SNYDER, 

As to both parties. 

Filed, October 9, 1913. 

Endorsed : Service of the within summons and 
complaint is acknowledged for the defendant (but not 
as "served personally") this 18th day of September, 
1913. 

PHILIP B. GOODELL, 
Defendant)s Attorney. 
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Answer . 

AnsW'er. 
Filed October 8,, 1913. 

ESSEX COUNTY CIRCUIT' COURT. 

] 0 ERNEST C. HIN OK,, 

Plain.tiff, 
V8. AnsW'er. 

MILTON L. COHN , 
Def enda,nt. 

T'he defendant, Milton L. Cohn, residing at No. 91 
North Mountain avenue, Montclair, N. J., says that: 

20 1. He admits making the lease mentioned in the-

·W 

first paragraph of plaintiff's complaint. 
,, 

2. He denies the allegation contained in para -
graph two, so far as it applies to the planitiff. 

T'he defendant, for a further defense, says : 
3. On August 26th, 1913, the reversion of the 

premises demised to the defendant in and by said lease 
was la·wfully sold by the sheriff of the County of 
Essex to one Athenia T. Simpson, of the Tmvn of 
Montclair, by virtue of a writ of execution issued 
out of the Court of Chancery of the State of New 
Jersey in a cause brought for the foreclosure of a 
mortgage upon said demised premises, made and de-
livered prior to the said lease, in which cause the said 
Athenia T. Simpson was complainant and the plain-
tiff was defendant, pursuant to a decree in said Court 
of Chancery entered in said cause on the 27th day of 
June, 1913, whereby the plaintiff was debarred and 
foreclosed of and from all equity of redemption in 
said demised premises ~ 



9 
,A_nswer . 

4. On the 2nd day of September, 1913, the defend-
ant paid the said sum of $91.67, being the rent for 
the month of September, under said lease, to the said 
Athenia T.-Simpson, the owner of the reversion of the 
said demised premises. 

5. T'he said sale by the sheriff of the County of 
Essex was duly confirmed by the Court of Chancery 
by a decree in said cause entered therein on the 6th , 10 
day of September, 1913. A deed of conveyance bear -
ing date the 6th day of September, 1913, and duly 
executed, conveying the demised premises to the said 
Athenia T'. Simpson, was delivered to her . 

EDWIN B. & PHILIP GOODELL, 
Atto(f'ney8 for the Defendant. 
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R.ule for Jitdgment. 

Rule for Judgment and Consent. 

ESSEX COUNTY CIRCUIT COURT .. 

ERNEST 0. HINCK_, 
Plaintiff, 

V'S. 

MIL'l'ON L. COHN, 
Def enda,nt. 

The plaintiff having filed his complaint against tlle 
defendant in the above entitled suit and the defendant 
having answered thereto and it being heretofore stip-
ulated between the parties, plaintiff and defendant, 
that the plaintiff was entitled to recover, provided the 
defenses numbered three, four or five in the answer 

20 of the said defendant fail to constitute a defense as a 
matter of law and this (]Uestion having been raised 
upon a motion to strike out in conformity ·with the 
practice of this court; and the said motion having 
been argued and it being determined that such answer 
does constitute a defense as a matter of la,v, and, 
therefore, it appearing that according to the said 
stipulation the defendant is entitled to a judgment 
and a motion being made for judgment final on the 
pleadings accordingly, 

,.: ao It is on this twenty-first-day of April, nineteen hun-
dred and fourteen, ordered that judgment final he en-
tered in favor of the defendant and against the plain-
tiff with costs to be taxed. 

EDWIN B. & PHILIP GOODELL, 
Attorneyg for Defenda.1it. 

I consent to the foregoing order as to form and 
· as to its entry without notice to me, such consent be-

1 d ing given solely for the purpose of having final judg-
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Judgrnont Fin .al. 

ment entered so that appeal can be taken therefrom 
and not in any sense to be construed as a consent judg-
ment. 

ROBERT M. BOYD, JR., 
Attorney of Pla .intiff. 

ESSEX COUNTY CIRCUIT COURT. 

25201 

ERNEST C. HINCK, 

V8. 

l\IILTON L. COHN' 

Plaintiff, 

Defenda ,nt. 

Aotiorn at 
Law om 
Stipulation. 
Judgment en-
tered; April 
21, A .. D. 1914. 
Costs $44.18. 

ROBERT M. BOYD, JR., 
Attorney of D'efenda(Yl;t. 

10 
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Judgment on stipulation in the above entitled ac- ~O 
tion at law was rendered on the twenty-first day of_ 
April, A. D. nineteen hundred and fourteen, in favor 
of the said defendant Milton L. Cohn, and against the 
said plaintiff, Ernest C. Hinck, for the sum of forty-
four dollars and eighteen cents, cost of suit. 

,Judgment entered and signed April 21st, A. D. 
rn14. 

WM. S. 0 Ul\lIMERE, 
Judge. 40 
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Certificate of Clerk. 

ESS.EX COUNTY CLERK'S Oli"li"J:CE. 

STATE OF NEW JERSEY~ } . 
C E s~ 

OUNTY OF SSEX. 

I, Joseph McDonough, clerk of the Circuit Court,, 

10 in and for the County of Essex in the State of New 
Jersey, do hereby certify that the foregoing is a true 
and correct copy of the notice of appeal and transcript 
of all the proceedings and judgment record in the case 
of Ernest 0. Hinck vs. Milton L. Cohn) and the same 
is taken from and compared with the original record 
and as the same now remains on the files of said 
clerk's office. 

In testimony whereof, I have hereunto set my hand 
and affixed the . official seal of said court and county 

.: 20 at Newark, N .. J., this eleventh day of May, A. D. 
1914. 

(SEAL) 

JOSEPH McDONOUGH, 
Clerk. 
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StipulaUon. 

Stipulation. 

Hew Jersey Court of Errors and Appeals 
ERNEST C. HINOK, } 

v·s. 
MILTON L. COHN. 

The parties hereby stipulate that the following facts 
may be introduced into the record. 

l. _ That the final decree was in the usual form 
directing a writ of fieri facias to issue to the sheriff of 
the County of Essex to sell the demiseo. premises, and 
further providing that "the defendants ( that is the 
plaintiff in this suit and his wife) stand absolutely 
debarred and foreclosed of and from all equity of 
redemption of, in and to so much of the said mort-
gaged premises ( being the demised premises herein) 
as shall be sold as aforesaid by virtue of this decree." 

2. That on the 26th day of August, 1913, at the 
time that the sheriff sold the said premises, the com-
plainant in the foreclosure suit, Athenia T. Simpson, 
signed articles and conditions of sale on the sheriff's 
book, as follows : 

"The articles and conditions for the sale of the 
defendant's property this 26th day of August, A. D., 
1913, are as follows: 

"1st. The highest bidder to be the purchaser. 
"2nd. The purchaser will be required to pay twenty 

per cent. of the purchase money at the close of the 
sale and sign an acknowledgement of purchase in 
accovdance with these conditions. 

"3rd. The deed to be delivered at my office seven 
days after the date of confirmation of sale, when the 
balance of the purchase money will be required with 

10 
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St i JJ u la.t,ion. 

interest on the purchase 1noney from the d.ay of sale ,, 
and the purchaser to pay for the acknowledging of 
the deed. 

"4th. Any person or persons purchasing at this 
vendue and not complying with the foregoing article s 
and conditions, the property so struck off and sold to 
him or them will be offered for sale a second time, and 

10 the first purchaser or purchasers to reap no benefit 
therefrom, but be held answerable for all loss and ex-
pense occasioned thereby. 

20 

40 

"5th. This vendue is subject to adjournment. 

JOHN .F. MONAHAN,. 
Sheriff .. 

• "'I hereby acknowledge myself to be the purchas er-
of the tract of land and premises described in th e 
annexed advertisement, for the sum of fifteen hundr ed 
dollars . 

ATHENIA T. SIMPSON, 

By PHILIP GOODE.LL, 

Solicito r .))' 

3. The sheriff's deed was delivered to Athenia T. 
Simpson on September 25, 1913. 

EDWIN B. & PHILIP GOODELL, 
Defenda.nt)s Attorneys:. 

ROBERT M. BOYD, JR., 
Plairitiff s Attorney. 
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