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l. APPELIATE DECISIONS ~ ‘CRANER & PILON Ve PATERSOV

JOHN A. CRANER & RAYMOND P, PILON,
t/a MUGGSY'S FRIENDLY ‘TAVERN, ?
: ON APPEAL
Appellants,' CONCLUSIONS
. ' AND ORDER

Ve

BOARD OF ALCOHOLIC BEVERAGE
CONTROL FOR THE CITY OF
PATERSON,

Respondenp.
John A. Craner Esq., Attorney for Appellants
Joseph Le. Conn, Esq., by Samuel K. Yucht, Esq., Attorney
. - for Respondent. _

'BY THE DIRECTOR:

The Hearer has flled the follow1ng report hereln.

Hearer's Report j7~

S 0n. Tune 25, 1968 respondent (herelnafter Board) R
unanlmously denied appellan%s' application for renewal of
their plenary retail consumption license for the licensing
year.1969-70 for premises 839 Main Street, Paterson. The
- stated basis for its action was that "it appears that the
premises sought to be licensed constitute a public nuisance

. and a detriment to the health and safety of the peOple of the
Clty of Paterson." -

M : Appellants challenge the Board's .action as belnv ,
erroneous for reasons which mlght be brlefly summarized as’
follows: (a) their "business" is not a nuisance; (b) no
charges were brought against the applicant charglng a nui-

- gance; (c) they were denied due process because they received.
no notice .of the said application hearing; and (d) that tne
action was based upon hearsay and is untrue.

The Board flled a general denlal of the allegations
of the petition.

Upon the flling of the said appeal the Dlrector
" entered an order extending the term of the 1968~69 license
pending the determination of thls appeal and the entry of a
further order herein.

.  This 1s an appeal de novo with full opnortunity.for
counsel to present testimony and cross-examine witnesses,
Rule 6 of State Regulation No, 15. Thus, full "due process"
has been accorded appellants in. these proceedlngs. o -

~ The central 1ssue hereln is whether the. evidence
justifies the Board's refusal to renew the appellants‘ license.
Nordcoa Inc, V. Newark, Bulletin 1148 Itenm 2, The burden of
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pr001 in cases 1nvolv1ng dlscreuloqary natters,. where renewaL

of license is sought, falls upon appellant to show manifest v
error or abuse of discretion bz the issuing authority. Dovnieq

v, Somerdale, 44 N.J. Super. Nordeco, Inc. v. State, 43 .

"NodJe Super. 277. As the court Suabbd in Zlcherzan vq Drlscolls

‘133 N.J. L. 586, 587

"The questlon of a forfeiture of apy =
property right is not involved, R.S. 33: :
1-26, A llquor license is a p*1v¢lefee»=

A renewal license is in the same cate~ory
as an oilglnal l_be nsé., There is no inherent
right in a citizen to sell intoxicating liguor
by retaily, Crowley v. Christensen, 137 TU.S.
86, and no person is entitled as & matter of
1aw to a liquor license. Bumball v. Buvnvtuﬁ 5
115 NoJ.L. 25%; Paul v. Gloucbstera.SO Td. 5855
'~A,V01ght V. Board of Excise, 59 Id. Q58 Meehan
-~ ve Excise Commissioners Sy .73 Id..3 u2 al‘;er:“
~ - .95 Id. 557, No licenseé has ves Ted’ right-
. ‘the ren rewal of a _Llcensee ~Jhethcr an orig
nev

v

"rests in the sound discretion of the 1asovpg5' '
»authOthyo Unless there has been a clear -
abuse of discretion this court should not
interefere with the actions of the constituted
authorities., Allen v, City of Paterson, 98 Id.
6613 Fornarotto v. Pypblic Utility Com:lss;oncrsp

| 105 Id. 28, We find no such abus¢. The liguor -

‘pusiness is one that nust be carefully super-
vised and it should be conauctea by repatabls-
people in a reputable manner, .The common ,
interest of the general publie should be uhb,',
general guide posv in the 1ssu1“g and renewing
of 1lcenseso“Av o S

‘ Tn 1ts con31deraulon of uhls ma tterg;une‘Boara was
ﬁulaed by the principles enunciated in Tumulty v. Dunellen et alov‘
(npp. Div, 1963), not of Ilclally renorupa, renrlnted -in bul etin
1519, Inem 1, as follows: : : :

NThe problem before [;ae Boarq} 9'uoon the
applicatlon for the renewal of .the license, was
. whether it was in the public interest tnac this-
establishment be licensed in the future. Sub--

- jeet to law and to. the Directorts right of '
reviewy a municipality has the power To set its
.ovn reasonable standards for the conduct of its

- licensees. We hold that Dunellen had the right

- to say that since these licenseces permitted the
things recited in the Directorts *Conclusions
and Order® of June 13, 1962, they were not
worthy to continue to hold Eﬁel” license and that

it 'was not in the public interest that tne llce“se_

should be renewea.“ (Embna31s supolled)

Wllllam W, Harrls Secretary of the. Board9 produced
the record of prev1ous V1olatlons which the Board took into
consideration in arriving at its determination. It appears
that on October 7, 1968 appellants* license was suspended by -
the Dlrector of this D1v131on for forty- ive days, erffective.
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October 1k, 1968 for posée551on of 1ndecent;phobogvaphs on the
licensed premlses in violation of Rule 17 of State Regulation
No, 20. Re Craner & Pilon, Bullotln 1825, Item 6.

- Upon appeal to the Appellate Division of the Superior
Court prior to the effectuation of the suspen31on, the 0perat10n
of the suspension was stayea until the outcome of the ap;ceaJ.°

Thls actlon was affirmed by the Appe¢late Division on
September 18, 1969,  Craner and Pilon v, Division of Alcoholic
~Beverage Control (App.. Div. 1969), not officlally reported, re-
" corded in Bulletin 18‘779 Item 1. The suspension was relnstated
for forty-five days, effectlve September 30, 1969, :

The records of this Division further disclose that
appellants were found gulilty in disciplinary proceedings con-
. ducted by the Boardﬁ of flve charges which may be summarized as
follows: v

A n(1) PErmlutlng premlses to be conducted
in such manner as to become a nuisance by per=
mitting a- brawl to take place on their licensed
premises on'December 8, 1968, between the appel-
lant Raymond Pilon and a local police detective,
: ”ﬁn v181atlon of Rule 5. of State Regulation
= o. 20, S . .

;o : "(2) Hlnaerlng and delajlng a pollce ozfvcer :
. ;iln the’ per;ormance of his duty on the said datey
r,ﬁln V1olat10n of Bule 35 of - State Regulation WNo. 209

"(3) Seillng and serving alcoholic beverages
after hours, 1in viclation of Toc al 6rdinance,

() Fa111ng to have their premises closed
between the hours of 3:00 a.m, and 3335 a.m. on
the said daue9 in violation of local ordinances

- (5 Permlttlnr said Raymona Pilon ( a member
of the licensed partnefshlp) to work in the seaid
premises while actually or apparently _L.auoy:a.cated7
in violation of Rule 24 of State Regulat ion No, 20.7

Their license was suspended for a period of sevenuymjive
days effective March 24%; 1969, Upon appeal to this Division the
action of the Board was afflrmed by Conclus1ops and Order dated
December Y, 1969. Craner & Pilon v. Paterson, Bulletin 1895, Item
'l. Appellants thereupon appealeq to the Appellate Division of the
SLperlor Court from the said order and on January 5 1970, the order
of suspension was stayed pending the outcome of the said appeals
Pilon and Craner v Div. of Alcoholic Beverage Control (ADDo ive.1970),
Tnls matter is presently pending before the Appellate Division,

’ Harrls further testified +hot a recommendation was mad
by the Mayor to deny the subject anpl¢catlon for renewal oased phole)s
‘the police investigation of this tavern.

e
on

Lieutenant Urban Giardino of the Paterson Police Depart-

- ment testified that he found a considerable lack of cooperation by
the appellants "as far as investigative work involving a multitude
of sins. They weren't giving us assistance that we requvfedc‘ In
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his oplnlon this was "a pretty average tavern in our city, not
good, not bad. It has had its share of good and bad tlmcoa”

- He does not recall whether he was asked uO'make a
-recommendation with respect to this tavern at the time the ap-
plication for renewal was considered by the Board. however-9

he felt that the tavern is a "lot better today than in June.

. Raymond Pilon, one of the appellants hereiny testi=~
£ied tThat he has made considerable physiceal improvements to
his facility during the present year. There have been no
complaints made by any of the residents against this tavern
and appellants have never been charged with conducting these
premises as a nuisance., Questioned on cross examination if
whether he operated a "quiet" tavern, he replied that he con-
sidered it an average tavern "like normal taverns around the
nelgnuornood "

He insisted that he did not know why the Board refused
to renew this license nor did he receive any notice of any hearing
with respect to the said renewale .

-Appellants maintain thal they were denied due process
because they did not receive notice of the hearing before the
Board on théirapplication for renewal0 Such hearings are required
where objections are lodged against the issuance and renewal of
licenses., However, in this case there were no objections filedj
-therefore, Rule 8 of State Regulation No, 2 is applicable. Said

" Rule reads as follows:

"No hearing need be held if no such
objections shall be lodged (but this in
no wise relieves the issuing authority
from the duty of making a thorough
1nvest1gation on its own 1nltlaolve), or
if the issuing authority, on its own
motion, after the requisite statutory
investigationy shall have determined not
to issue a license to such applicant. In
every action adverse to any applicant or
objector, the issuing authority shall
state the reasons therefor.”

It is clear from the testimony herein that the Board
did make its own investigation and accordingly set forth its
reasons for the denial. In any event, the appellants have been
afforded "due process! because they had an opportunity at this
plenary de novo hearing on appeal to present Testimony and Cross—
examine witnesses. _

- This license was one of several licenses which the
Board refused to renew because it felt that certain taverns
were trouble spots and that The City should rid itself of those:
facilities, With a community already over-burdened with liguor
licenses the Board properly determined that only those facilites
which were operated in an orderly manner and which did not permit
disturbances or objectionable conditions, as were reflected in
the record, should be perpgitted To exercise the licensed privilege.
Re Nordco, ’ Inc. v, State, supra; Butler Oak Tavern v, Div, of Al-
coholic Beverage Control, 36 N.J. Super. 512; aff'd 20 N.J. 373

In the area of llcen51ng, as distinguished from discipli-
nary proceedlngs, the determlnatlve consideration 1s the public
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interest in the creation or continuance of the licensed operation,
not the fault or merit of the licensee. In issuing or renewing li-
‘censes, the responsibility of a local issuing authority is "high",
its discretion “"wide" and its guide "the public interest.® ILub-
linér. v, Paterson, 33 N.J. 428,449 (l960€o

The record does not reflect any improper motivation
. on the part of the Boards 1t must be assumed that it acted in good
faith and in the best interests of the community. Hornauer v, Div,
of Alcoholic Beverage Control, %0 N.J. Super. 501; Frey v. Hoboken,
Bulletin 1768, Item L. ’

The Director’s function on appeal is not to substitute
his personal judgment for that of the issuing authority but merely
to determine whether reasonable cause exists for its opinion and,
if so, to affirm irrespective of his personal view. Iekas &.Paroby
v, Newark, Bulletin 1802, Item 2. Or, as more definitively stated:

- where reasonable men,; acting reasonably, determine that the license
~should not be renewed, the Director should affirm such determination
in the absence of a finding that "the act of the hoard was clearly
against the logic and effect of the presented facts." Hudson Bergen .

County Retail Tiquor Stores Assn. V. Hoboken, 135 N.J.L. 502, 511,

B After carefully considering the evidence presented here- -
in, the exhibits and the argument of counsel in summation, I reach. -
~ the irresistible conclusion that the Board acted circumspectly,

- reasonably and in the best interests of the community in its A
determination to deny renewal of the sald license for the current
licensing year. It 1s, therefore, recommended that the Board's
action be affirmed, and that the appeal herein be dismissed.

Conclusions and Order

Exceptions to the Hearer's report and argument in support
thereof have been filed by the appellants pursuant to Rule 1k of
State Regulation No. 15,

. "~ No answer to the exceptions and argument was filed by
respondent, ’

Appellants argue that there is insufficient evidence in
the record herein upon which to sustain the action of respondent
Board., They contend that their disciplinary record, by itself,
is not adequate ground for denying their license renewal and that
there is a lack of requisite evidence of other improper activity at
the licensed premises to establish a "nuisance' therein as found
by the Board. , ) ' ' '

' ' However, I .find that the disciplinary record of

- appellants, standing alone, was sufficient to justify the action
taken here by the Board, which, in its June 25, 1968 resolution,
‘specifically stated tha% it denied the license renewal after
having "reviewed the history of these premises'"., The seventy-five
day license suspension by the Board, coming upon the heels of the
forty-five day license suspension imposed by this Divislon for
the possession of pornographic playing cards on the licensed
premises (there was an interval of only two months between the
original effective date of the first suspension and the date on
which the offenses occurred on the second suspension), called
into question the fitness of the licensees to continue to hold
their license. ' . :

" On both dates when the violations in question were
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conmltted Raymond P, Pllon, one of the. partner llcensees9 was.

in charge of the licensed premises. On the later date, December .

-8, 1968, Mr. Pilon was found to have assaulted a police officepr
then 1nvest1gat1ng his licensed business for. being open during
prohibited hours, Mr. Pilon was also found to have been 1n—«"

" toxicated while working in the licensed premises that date. -

~ Moreover, the llcensees were found gullty of then permitting ﬂgv

"~ - their premises to be conducted as a puisance by Teason of tne

occurrence of a brawl therein.

. ﬂever neless9 appellants in thelr exceptions and -
argumen.t9 stateL

"The two-violations certainly are
- - not the basis. One case involved some =
- ..cards. on a shelf, The other case involved
an isolated incident - multiplied by five.
Certainly, if the City wanted a more
severe penalty, they would have done so
at that tlme." - , :

. I do not minimize the. seriousness of the series of
violations in question, as- appellants do. Further, the Board .
- was not precluded from imposing a penalty of less than revoca- .
_ tion in the more recent disciplinary proceeding and then re-
fusing to renew the license at the end of the licemsing year

because of the self-same offenses, Seé Downie Ve Somerdale, -

Ly N, J. Super 84 88 (Appo Div. 1957), in which the Court
stated:

"The mere fact that the llcense was
suspended because of these two offenses
(the Director in the prior proceeding also
took into account the above-mentioned sales

. ~after hours), does not necessarily mean

- that a refusal thereafter to renew the

- license because of the same offenses is
vassallable ‘as a double penaltyo“‘

To the same effect see Zicherman vV, Drlscolls 133 N. J L. 586,

588 (Sup. Ct. 19463 In imposing the seventy=-five day suspen31on
- (which would have run almost to the explratdon of the term of =
appellants? then license), rather than a penalty of revocation,

the Board may well have considered that revocatory action would
have brought the disqualifying effects of R.S. 33:1=31 upon. both
licensee-partners, although only one was personally involved 1n
these most serious type of 1nfractlonsg o , -

: T have carefully considered the entlre record hereln,,t
- and Pind that the action of the Board in denying renewal of

~appellants?! license was reasonable and justified under the cifm. ¢

- cumstances, - Consequently, I concur in the conclusdons of tne ’
’fudHearer and shall afflrm the Board's actlon. Lo :

| Accordlngly, it 1s, on. hhlS 26th day of May 1970,

o QRDERED that " the actlon of the respondent Board be and .
L the same is hereby affirmed and the appeal herein be and the same -

.'c*fd;is heweby dismisseds. and it is further

ORDERED that the Order dated June 30, 19699 extendlns
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the term of appellants?® 1968-69 license pending determination
of the appeal herein be and the same is hereby vacated,
effective 1mmed1atelyo,

RICHARD C. McDONOUGH
. DIRECTOR

26 ADPb“uALE DECISIONS - MITCHELL'S CAFE, INCe v LAMBERTVILLE

MITCHELL'S CAFE INC.,

Appellant? " ON APPEAL
CONCLUSTONS
AKD ORDER

Vo

- BOARD OF COMMISSIONERS OF
THE CITY OF LAMBERIVILLE,

'Responden.to

Italo M. Tarantola, Esq., Attorney for Appellant
Barrile T. McIntyre, Esqe., Attorney for Respondent -

BY THE DIRECTOR:
The Hearer has filed the following report herein. ‘

Hearer's Revport B

Thls is an aopeal from the action of the re5pondent
Board of Commissioners of the City of Lambertville (hereinafter
Board) which by resolution dated November 26, 1969 ordered the
suspension of appellant?s plenary retail consumptlon license for
remises 11% Church Street, Lambertville, for a period of ten
days efiectlve December 8, 1969, after finding it gullty of a
charge alleging that on Aprll 26 1969 it permitted in and upon .
its licensed premises a brawl, 1n v1olatlon of Rule 5 of State

Regulatlon No. 20.

Upon the filing of the appeal an order entered by the
Director stayed the Board'ls order of suspension until the entr]
of a further order herein,

Appellant ‘in its petition of appeal alleges that the
action of the Board was erroneous for reasons which may be briefly

summarlzed as follows:
1. It was denied due process of lawg
2, It was denied the full right of cross examination;’

3. The Board erred in ruling on the admissibility of
' evidences

| L, A member of the Board was related to the Chief of ,
e Police, "the complaining w1tness“ and showed prejudice
 1n hls favor,

5. The determination was against the weight of the evidence.

| 6. Counsel forAappellant was prevented from examining
" certain documents and statements of the Pollce
.Department and mtnesses° .
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7. The appellant was refused the right to introduce
' rebuttal witnesses, ‘

8. They were refused the opportunity to show "shootings,
fights, assaults and batteries in other bars™ on
which no action was taken,

The Board in its answer denied the substantive allega=-
tions of the appellant and incorporated therein a copy of the
resolution which set forth the basis for its determination. The

. pertinent statement in the resolution hereinabove referred to is
as follows: ' -

"WHEREAS, charges having been heretofore duly served
upon the above named licensees charging that on or about
Saturday, April 26, 1969, they did permit a brawl upoan the
licensed premises during which Mr, Johan Burroughs, Sr., 36
S, Union Street, Lambertville, New Jersey, sustained a broken
leg. Participants in this brawl were Mr. Gerald Newcomb of
Flemington, N. J.y and another unknown white male, in viola-
tion of Rule 5 of State Regulation #20 of the Alcoholic S
Beverage Control, State of New Jersey, and at a hearing duly -

. held thereon the testimony having established the truth of ‘
‘saild charge . . .

The appeal was heard de novo and was based upon the
transcript of the proceedings held before the Board, supplemented
by additional testimony adduced at this de novo hearing on behalf
of th; appellant, pursuant to Rules 6 and 8 of State Regulation
Noele { ‘ .

= Before evaluating the testimony as reflected in the
record herein, it might be well to dispose of several of the con-
tentions raised in the petition of appeal.

_ The attorney for tThe appellant argues that it was denied
due process, the full right of cross examination, and the right to
examine cer%ain statements and documents., I find from tThe volumi-
nous record herein that the appellant's attorney was afforded full
right of cross examination of witnesses in this matter which con-

- sisted of three lengthy hearings on separate days before the Board,

" There 1s nothing to indicate in the record that the Board was
prejudiced zgainst the appellant and permitted a great amount of
leeway in both examination and cross examination of witnesses.

The appellant was improperly denied the right to exan-
-ine statements of witnesses and other relevant documents. How-
~ever, it 1s clear that the appellant was afforded full opportunity
at this plenary de novo hearing to present such additional testi-
mony that it considered relevant to this proceeding and to sub-
poens witnesses and documents. Accordingly, any infirmities that
may have existed at the hearing before the Board were cured on
this appeal, Cino v, Driscoll, 130 N.J.L. 535 (19%3). I find no
merit to the contention that appellant was refused permission to
introduce evidence of incidents in other licensed prémises, since
- the same would be immaterial and irrelevant. .

- The transcript of the hearing before the Board, which
“consists of more than four hundred pages of Testimony therein,
reflects the following: On the date and time alleged in the con-
plaint, Lester H., Miller and Gerald Newcomb (patrons in this tavern)
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became involved in a heated argument because Miller felt that
Newcomb was annoying his female companion. Newcomb had asked
this girl (a former girl friend of his) to dance with him and

- Miller became enraged at Newcomb's persistence. Words led to a
£ist fight between thenm,

; James A. Bishop (a principal stockholder of the cor-
' porate appellant), who was then engaged as a bartender, came
from behind the bar and told the men to stop fighting or he
would have to put them out. Without more, he returned to the
service slde of the bar because, according to the testimony
of a patron (Anna Schwartz), he did not want to become further
involved.

Shortly thereafter the two men started to fight again
and at this point John Burroughs, Sr. (a patron and former police
officer), who was seated atl.the bar, jumped off his stool and
grabbed one of the men, intending to stop the fight and separate
Miller and Newcomb., During the scuffle he was thrown to the
ground and several of the persons involved fell on top of him,

- As a result thereof, he sustained a broken leg.

It further appears that, during the course of these
incidents, bottles were thrown and tables were pushed from
- their places.. Significantly, most of the male patrons, with the
“exception.of several of .the female patrons, refused to becone

.'“Qlinvolved and merely observed the fracas.

: " . ~According to the police dispatcher, a person who identi-
fied himself as John Burrough$, Jr., telephoned police headquarters
and stated that there was a fight in progress. When Patrolman
Cooper and Special Officer Scheetz responded to the call and en=
tered the premises, Bishop identified Newcomb as the person who was
in the fight and asked the police officers to arrest him. In the
meantime, during the general confusion, Miller left the premises.

- A call was made to the local Rescue Squad; they responded and

treated Burroughs, Sr. They then removed him on a stretcher

‘from the premises.

' The critical and dispositive issues on this appeal
are (1) was there a brawl on the date alleged herein, and (2)
- did the appellant permit, allow and suffer the same. A brawl
is defined as "a loud, angry, and disorderly quarrels a rough
noisy and often prolonged hand to hand fight," (Webster's Third
- New International Dictionary); a "clamorous or tumultuous quarrel
in a public place, to the disturbance of the public peace" (Black's
' Law Dictionary, 1l C.J.S. 767).

) Physical violence 1is not a necessary ingredient of a
brawl or disturbance. See Woodland Rod and Gun Club v, Belle-
ville, Bulletin 569, Item 3, It may, however, reasonably be
expected to result therefrom, since words borrow one another and
oft beget blows. Plikaytis v. Harrison, Bulletin 754, Item 1.

, I find from the record herein that a brawl did in
fact oceur on the date alleged herein. It Then must be determined
whether the appellant, through its agents or employees (Rule 33 of
State Regulation No. 20) permitted, allowed or suffered such

occurrence,.

S - In Essex Holding Corp, v, Hock, 136 N.J.L. 28 (Sup. ‘
Ct. 1947) the court said that, within the meaning of the alcoholic
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beverave regulatlons9 the word "suffer" imposes disciplinary re-
spons1b111tv on a licensee, regardless of knowledge, where there
ig a "failure to prevent prohibited conduct by those occupyin
the premises with his authority." Cf. Greenbrier v, Hock, 1 E
N.J. Super. 39 (1951).

The question involved here is whether the appellant
could reasonably have taken steps to prevent the brawl that took
place on the licensed premises but failed to do so, While it is
true that a licensee has been held not to be responsible for a
"sudden flare-up" on its premises where it could not have heen
aware of its imminence, such is not the case here.

The testlmony herein clearly establishes That there
were two separate incidents, the latter of which resulted in the
injury to Burroughs as aforesaid. It became the respoa31b111ty
of Bishop, who apparently interceded during the first argument
between Miller and Newcomb, to remain with these patrons until
they left the premises or until he was fully satisfied tThat the
heated argument would not eventuate in a brawl. The record shows
that he merely warned tThem and then returned to the service part
of the bar. According to the testimony of Miss Schwartz, Miller
"looked like a crazy man." Miller stated that he had had three
or four drinks of alcoholic beverages and Newcomb was very
aggressive. Thus it should have been apparent to appellantis
employees that the situation required more than a mere warning.
Bishop admits that he did not ask them to leave; he walked away
after allegedly warning thems; "I just got behind the bar because
the police were summoned. There was no reason for me to get
involved in it." ' v

1) No reason for you to stop it or squash it?.
A No, I got involved when I went over there to
" tell them to break it up and they broke it UpPeseo”

Although there is a sharp dispute between Tthe testimony
of the witnesses for the appellant and the Board, I am persuaded.
that the appellant!s witnesses were not forthright in their tes-
tvmony and played "fast and loose™ with the truth. The testimony
of the witnesses for the Board was more credible and stood in a

better lighte.

I also conclude that this was not a "sudden flare-up;”
there was reasonable opportunity for the appellantﬁs.employees_to
observe the demeanor and actions of the participants in this = .
brawl and to take more affirmative action to prevent any furuher
dlsturbance. See Jackson v, Newark, Bulletin 1600, Item 2.

Having carefully examined the entire record herein, I-
flnd that the relevant evidence adequately supports the conclu-

- sion reached by the Board. "The cholce of accepting or rejecting
the testimony of witnesses rests, therefore, with the administra-
tive ageney." Hornauer v. Div, of Alcohollc Beverage Control,

L0 N.J. Super. 501 (App.Div. 19567,

In view of the aforementioned finding, I conclude that
the Board has sustained the burden of establlshlng the charge
herein of permitting "a brawl upon the licensed premises! by a
fair :preponderance of the believable evidence., I recommend
therefore that an order be entered affirming the action of the
‘Board,- dismissing the appeal, and fixing the effective dates
for sald suspension imposed %y the Board and stayed pending the
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entry of a further order herein.

Conclusions and Order

Written exceptions to the Hearer's Report with
upportive argument thereto were :11ea by the anpllaﬁt“s at-
c

S ».

torney oursuant to Rule 1 of State I egulaulod No, 15, Written
Answver To the Exceptions was filed by the attorney for the
respontente

Having carefully considered the eantire record herein,
including the transcript of the testimony, the Hearer's Report,
the exceplions tThereto, and the Answer to the said exceptions,

I concur in the findings and conclusions of the Hearer and adopt
Then as my concluslons herein,

Accordingly, it is on this 26th day of May 1970,
ORDERED that the action of the respondent be and ths -
¢ 1s hereby affirmed, and the appeal be and Tthe sane is
nereby dismisseds; and 1t is LUftFCL

ORDERED that Piena v Ret all COuSUhuthﬁ License (-5,

issued b by the Board of Commissioners of the City of Laroevbv;lle
to Mitchrell's Cafe, Inc, for premises 113 Church Street, Lambert-
. ville, be and the same is hereby suspended for ten (10) days
- commencing at 2 a.m. Tuesaay, June 99 1970 and termlnatlnb at
"2 a.m. Friday, June 19, 1970. E , , I
RICHARD C. McDONOUGH»’
DIRECTOR
APPELLATE DECISIONS - SWEET v. LEBANON, , -
CLIFFORD SWEET, )
Appellant, ) ON APPEAL
CONCLUSIONS
Vo , ) ' AND ORDER
'BOROUGE COUNCIL OF THE - -~ )
- BOROUGH OF LEBANON, )

Respondent,

Mark J. Ingraham, BEsq., Attorney for Appellant

Reymond B. Drake, Esq., by Jeffrey M, Martin, Esq., Attorney

_ for Respondent
BY THE DIRECTOR:
The Hearer has filed the following report hereins:

Hearer®s Report

This is an appeal from the action of the respondent
Borough Council of the Borough of Lebanon (hereinafter Council)
which in effect denied appellant's application for a plenary
retall distribution 11cense for premises 152 Main Strept Borough

of Leoanono

The peﬁition of appeal alleges that the action of the
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Council was unreasonahle, arbvurafy and an abuse of its dlscre-
tion,

4 The answer of the Council sets forth certain procedural -
infirmities on the part of appellant which it alleges deprived the
Counecil of Jurlsdlctlon with respect thereto, It also defends
that it acted in good faith in its purported denial of the sald
appllcaulon° .

At This plenary de novo hearing on appeal appellant
was afforded full opportunlty to preseﬂt testimony and cross-
examine witnesses. Rule 6 of State Regulatloa No. 15,

L
At the outset of the nearlng a motion to dismiss the
petition of appeal because 1t was Latally defective on Jurlsdlc-
tional grounds was made by the attorney for the Council.

From the testimony and the record herein I find the A
LOllOWlﬂg facts which fully support the said motion: The original
apbllcation for a plenary retall distribution license was filed
by the appellant on February 27, 1968, Significantly, the jurat
attesting to the signature of the applicant, was not signed by
the notary public and therefore was 1ncompleteo It is admitted
by the attorney_for appellant that notice of intention was not
published in the form prescribed once a week for two weeks suc-
cessively in a newspaper published and circulated in the munici-
pality, as required by R. S, 33:1-25 and Rule 1 of State Regulation
No., 2. Thus the Council did not have jurisdiction or authorlty to
consider the said application. KXlein and Tucker v, Fair Tawn et
a?., Bulletin 1175, Item 3: Re Sorie.no9 Bulletin 323, Item 2,

' The application was neveruheless considered by the
Council at its meeting on October 16, 1968, at whieh ftime it de-
cided by resolution that no action was to be taken on all appli-
cations received in 1968, including that of the anpellant How=
ever, no notlce was served upon the appellant of its said action.

In July 1969 the attorney for appellant wrote to the
Council to determine what the status of the aDpllcau;on was, and
on July 31, 1969 a letter was sent to the attorney for appellant
advising him that the Council at its July 16, 1969 meeting de=-
clided to take no action on liguor license anpllcatlons to date
and "do not contemplate any further action will be taken this
‘year.” This was in effect a denial of any pending applications, -

The instant appeal was filed on September 19, 1969,
which is more than tﬂlTuY days from the date of the action con-
plained of and receipt of notice of the said action. Rule 3 of
State Regulation No. 15, in so far as applicable herein, provides

- as follows.

n_,.all other appealsf which includes applications
from deniall] must be taken within thirty (30) days
after the-service or mailing of notice by the muni-
cipal issuing authority of the action appealed from. "

In Hess 0il & Chem, Corp. v, Doremus Sport Club, 80
N.J. Super. 393, 396, the court stated:.

", . .Enlargement of statutory time for appeal to a state
~administrative agency lies solely within the power of
the Legislature, Borough of Park Ridge v, Salimone, 21
N.J. % LW (1956), affirming 36 N.J. Super. 485 (4pp.
Divs 1955), and ne% with the ageney or the courts,
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Scrudato ve Mascot S. & L. Assn., 50 N.J. Supere 26k,
270 (App.Div. 1958)

Added the court in that case:

"Slnce the appeal was untimely, the Division
acted properly.in refusing.to hear it., Indeed, the
Division had no jurisdiection to accept the appeal"
(01t1ng cases),

See Handon and Coward v. Newarlk, et al., Bulletln 176%, Iten l;
ReSe 33:1-22,

Furthermore, 1t should be added that appellant was cer=-
tainly guilty of laches in waiting for nearly eighteen monuh39
until July 1969, before 1nqu1r1nv as to the status of his appli-
cation.

. In any event, the application filed in February 1968
lost its vitality, and could not validly be considered or acted
upon for the 1969-70 licensing period, Thus, even if the applW-
~cation were properly executed, it would have been necessary Ior
: apnellant to resubnmit a new application and fulfill the require- .
- Dents of notice and advertising as set forth in Rules 1, 2 and
.. 5 of State Regulation No. 2, For these reasons the motlon to
.dismiss the petltlon of appeal should be granted. o

II

Nothwithstandlng the above ¢1nd1n , testimony was taken
w1tn respect to the suostaqtlve merits, o

I am satlsfled from the testlmony of the members of
uhe Council who appeared at this plenary de novo hearing that
' they acted reasonably and in the proper exercise of thelr discre=-
tion in denying this application. Councilman Gordon E. Grahan
‘expressed his reasons for his vote:

"I just felt that it was not necessary, that alcoholic
beverages were avallable to the people in the Borough .
which -~ who wanted to avail themselves of them, and
there was a considerable number of people who objected
to another alcoholic beverage outlet. - And, I felt that

~ there was no need for it at this tlmee"'

And Mayor J. KnoA Felter Jr, added as his reason for votlno to ‘
deny the appllcatlon, "I Can't see the benefit to the town." And -

further:

. "I feel also that the liquor if wanted is avallable.
We have our consumption license and also the town is
smallce... and the town has not developed subsvantlale.
And, at this time, I can see no immediate increase in

populatlon.V .

‘There was also testimony from a local clergyman who
- expressed the views of his congregation that there was no need
for another liquor license at this time. .

The autorney for appellant argues that, since an ordi=-
nance was passed authorizing the issuance of another plenary re-
tail dlstrlbutlon 1lcense, such llcense should now be issued.
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 However, the mere fact that there is such authorization does not
mandate such issuance. The legislature has entrusted the municipal
issuing authorities with the initial authority and charged them
with the duty to approve or disapprove the applications for 1li-
censes, ©Such action of the Council may not be reversed by the
Director unless he finds "the act of the board was clearly T

against the logic and effect of the presented facts." 'Hudson - =

bergen County Retail Liquor Stores Ass'n, Ince v, Board oi -
Com'rs, of City of Hoboken, 135 N.J.L. 302 511 (E. & A. l9h7)eﬁ
As the court stated in Fanwood v, Rocco, 59 N.J. Super0 306, N
320: : | |

"The primary purpose of the act is to promote
temperance (R.S. 33:1-3)and 'to be remedial of abuses
inherent in liguor traffic and shall be liberally con-
strued! to effectthose purposes. ReSe 33:1-7335 -
Hudson Bergen County Retail Liquor Stores Ass'n, Inc.
v. Board of Com'rs. of City of Hoboken, supra. Because.

- these are the purposes there is a sharp and fundamental
distinction between the power of the Director when a

- license is denied by the municipality and when one is -
- granted, because refusing a license camnnot lead to in-

" temperance or to any of the otner evils the. act is
intended to prevent.! - :

: Finally, it has been held that, even thouvh tne mu3101-1
nallby has an ordinance’ glVlng it the authority to issue licenses,
it may reasonably decline to issue such licenses if in the rea- .
sonable exercise of its discretion it determines that the public -
interest warrants such action. See Bumball v, Burnett, 115 N.J.L. -
2543 Po Ambo Democratic Club, Inc. V. Perth Amboy, Bulletin 1*58
Ttem 3; ef. Iara.Bay Club v. Upper, Bulletin 1627, Itenm 1,

I therefore conclude that the Coun01l acted circum~-
spectly and within the sound exercise of its discretion in deny-
ing the said application. Accordingly, for the aforesaid reasons
it is recommended that an order be entered afllrmlng the action
of the Councll and dismissing the appeal. : .

ConclU31ons and Order

No exceptLons to the Hearer's report were flled pur-e
suant to Rule 14 of State Regulatlon No. 15.

Having carefully con31dered the entire record herein,
including the transcript of the testimony, the exhibits and tne
‘Hearer's report, I concur in the findings and conclu31ons of the
Hearer and adop% his recommendations. : -

Accordlnbly,’lt is, on thls 13th day of May 1970

, ORDERED that the actlon of the resnondent be and the '
- same is hereby affirmed, and the appeal hereln be and the same ‘
~ is hereby dismissed. A -

RICHARD C. McDONOJGH,
- DIRECTOR - -
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L, DISCTPLINARY DECISIONS -~ SALE TO MINOR & FALSE STATDM&NT N
TICENS?AAPPLICATION - LICENSE SUSP“NDED FOR 20 DAYS, LESS 5§
FOR PLE :

IN THE MATTER OF DISCIPLINARY )
PROCEEDINGS AGAINST ’ |
- . . ) . CONCLUSIONS

" JAMES PLACE CORPORATION AND ORDER
. T/A JAMES PLACE | )
* 1007 S. BLACK HORSE PIKE- «
GLOUCESTER TOWNSHIP )

)

HOLDER OF PLENARY RETAIL.CONSUMPTION
 LICENSE C~7, ISSUED BY THE TOWNSHIP

" COMMITTEE OF THE TOWNSHIP OF
GLOUCESTER. )

Wlllnskl, Coruzzi & Suskl, Esqs., Attorneys for Llcensee
Walter H. Cleaver, Esq., Appearlng for D1v131on

BY THE DIRECTOR.‘

, - Licensee pleads non vulu to a charge alleging that
(l) on October 17, 1969, it sold ten seven-ounce bottles of

beer to a minor, age 20, ‘in violation of Rule 1 of State Regu~ & =

“lation No. 20, and (2) In its current license appllcatlon it.
- failed to dlsclose record of a prlor 1icense suspen51on, 1n s
- violation of R,S. 33: l~25.;- ~ . R ; _

- Llcenseehas a prev1ous record of suspension of
'11cense by the municipal issuing authority for five days, ef-
fective October 13, 1968 for sale of alcoholic bheverages to a

- minor, non-disclosure of whlch being the subject of a second

. charge. However a complete change of stockholders in the

- .Llicensee corporatlon has occurred in the meantinme.

: The prior record of suspension of license dis-
regarded in admeasuring the penalty by reason of intervening
change of stockholders (Re Green Lantern, Inc., Bulletin 1859,
Item H) the license will be suspended on the first charge for .
ten days (Re_Belco Ligquor Store, (a corporation), Bulletin
1897, Item s and on the second charge for ten days (Re Paulls

~ Shore Liguors, Inc., Bulletin 1899, Item 13), or a total of
twenty days, with remission of five days for the nlea entered,
leav1ng a net suspension of fifteen dayse.

Accordlngly, it is, on thls l1lth day of June 1970

' ORDERED that Plenary Retall Consumption License C-7
issued by the Township Committee of the Township of Gloucester
to James Place Corporation, t/a James Place, for premises lOO?
S. Black Horse Pike, Gloucester Township, be and the same is
hereby suspended for the blance of its term, viz., until .
midnight June 30, 1970,* commencing at 2:00 a.m. Monday, June 29,
1970 and . 1t is further ' : :
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ORDERED that any renewal license that may be granted shall .

~ be-and the same is hereby suspended until 2:00 a.m. Tuesday, -
July ik, 1970, - . ﬂ :

RICHARD Co McDONOUGH |
- DIRECTOR.

*By Order dated. June ll, 1970 the 15 day suspension was deferred,Qiff
- to commence: 2300 a,m. Morday, July 6y 1970 terminate 2 OO e
a.m. Tuesday, July 21, 1970. , : ,

5. DISCIPLINARY PROCEEDINGS - ORDER' REIMPOSING SUSPENSION.

"IN THE MATTER OF DISCIPLINARY ey
¥ PROCEEDINGS AGAINST B

OCEAN DRIVE 'HOTEL, INC.
- 3909-3915° LANDIS AVENUE

 SUPPLEMENTAL ORDER
584 ISLE CITY, NEW JERSEY, S - ~

'LICENSE C-6,. ISSUED BY THE BOARD OF
COMMISS IONERS OF TH‘E CITY oF SEA .
ISLE CITY. ‘ ~ . )

Florence E. Josephson, Esq., Attorney for Llcensee
Walter H Cleaver, Esq., Appearlng for the Div131on

" BY THE DIRECTOR:

: On,October“l6, 1969 an order was entered herein defer-
ring the license suspension of five: days for sale to minors he-
- cause it appeared that the licensed business was not being con-
" duected on a substantial: full-time basis following the conclu31on '

- .of the summer season. Re Ocean Drive Hotel, Inc., Bulletin 1887,

- Report of recent 1nvest1gat10n discloses that the 1i=-
'censed business has now been resumed for the current season and
- 1is being conducted on a substantial basis. Consequently, I am
- satlsfled that the deferred suspension may now. be imposed.. :

_ Accordlngly, it 1is, on thls 12th day of June 1970,

- -~ ORDERED that- Plenary Retail Consumptlon License C=6,
-~ issued by the Board of Commissioners. of the City of Sea Isle
Clty to Ocean Drive Hotel, Inc., for premlses 3909-3915 Landis .
Avenue, Sea Isle City, be and the same is hereby suspended for
five (5) days commencing at 1:30 a.m. Monday, June 22, 1970
and termlnating at l 30 @elle Saturday, June 27, 1970.

. / Loct ("/ﬂ; M

Richard C. MeDonou h
Director _g

7 New Jersey State Library



