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SUMMONS. 

The State of New Jersey to A. & A. 
Realty Company, a corporation of 

(SEAL) New Jersey: You are summoned to 
answer the annexed complaint of Feist 
& Feist, Inc., a corporation of New J er- 1 O 

sey in an action at law in the Essex County Cir-
cuit Court. And take notice that unless you 
file your answer to said -complaint with the Clerk 
of the Essex County Circuit Court, at Newark, 
within twenty days after service upon you of tl1is 
writ and the annexed complaint, the plaintiff may 
proceed in the suit a11d judgment may be entered 
against you. 

WITNESS, WoRRALL F. MouNTAIN, Esq., Judge 
of the Essex County Circuit Court, at Newark, 20 
this 3r d day of March, nineteen hundred and 
twenty-s even. 

. JOHN I-I. SCOTT, 
Clerk. 

PHILI P J. ScHOTLAND, 
Attorney. 

, 30 

40 
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COMPLAIN·T. 

Essex County Circuit Court 
FEIST & FEIST, lNc., a corpora-

l O tion of New Jersey, 

20 

30 

40 · 

Plain.tiff, 
vs. 

A. & A. REALTY COMPANY, a cor-
poration of New Jersey, 

Defendant. 

Action 
at LauJ. 

Complaint. 

FEIST & FEIST, lNc., a corporation duly or«an-
ized and existing u11der the laws of the State of 
New Jersey, and having and maintaining its 
principal office in the City of Newark, County of 
Essex and State of Ne\v Jersey, says that: 

1. On or about the 13th day of September, 
1922, Benjamin Myer and Henry Allsopp, being 
the then owners o_f the property known and de ig-
nated as No. 168 Clinton avenue, in the City of 
N e,vark, ·County of Essex and State of New 
Jersey, entered into an agreement, in writing, 
with the plaintiff, wherein and whereby, among 
other things, the said Henry Allsopp and B n-
jamin M) er engaged the plaintiff, a agent, to 
take charge of the said premises, and the man-
ag·ement and rental thereof, for the tern1 co1n-
mencin 0· September 15, 1922, to continue for a 
period of oue year, a11d to continue thereafter 
from .rear 1o year, unless either part hall 
11oiif 7 the otl1er 1hat the ame i .. to terminate, 
b}r givin°· three months' vvritten notice prior to 
the C~"pira tion of said a 0 ·rce11H?n t, or any r ne,val 
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Sznnnzons. 

there of; and i11 and by said agreement, said 
l\fyer and Allsopp agreed to pay tl1e plaintiff for .. 
its services, a commission equal to five per cent. 
of the t otal amou11t of collections from said prop-
erty, and also to reimburse plaintiff, on de1nand, 
for all expenses incurred by it, i11 co11nection with : 
the sa id prop ,erty, under said agreement. In and 10 
by the terms of said agreement, said Allsopp and 
l\Iyer further agreed with the plaintiff to pay to 
1he sa id plaintiff, on the date of the ca11cellation 
of ·aid agree1nent, or any renewal thereof, as 
therein provjded for, a commission equal to five 
per cent. on the full amount of all leases and 
tenanc ies existing at the time of the ca11cellation 
of sa id agreernent, until the expiration of said . 
leases and tena11cies. 

2. On or about N oven1ber 18, 1922, A. E. All-
sopp , Inc., became the o,vner of said pren1i scs, 
and continued said agreement originally made 
by Ilc nry Allso1>1:>, a11d· l3enja111in l\lyer, with the 
plain tiff, in full force, and r1otified plaintiff, i11 
,vriti ng, to make the checks for the monthly 
rents after said date, to A. ]~. Allsopp, I11c. 

3. On or about January 16, 1923, the def enJ-
ant, A. & A. Realty Compa11y, became the ow11cr 

20 

of said premises, subject to said agreeme11t , 30 
orig inall ·y made by said I-Ienry Allsopp and 
Ben j an1in l\1yer, and continued said ag~reement, 
,vit h the plaintiff, in full force, a11d notified the 
})lai11tiff, i11 writing·, on said date, to send state-
1nen1s and checks for the ma11age1ne11t and for 
the r ents collected on said premises, to A. & A. 
Rea lt y Company, ir1stead of A. E. Allsop ,p, I11c., 
a ilH1rctofore. 

4. Plaintiff continued to act as agent, and 
to 1na11age and take full charge of said property 40 
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after said January 16, 1923, in the same manner 
as theretofore, and paid over monthly to the A. 
& A. Realty Company, the net proceeds of the 
rents collected and received, and was allowed its 
commissions under the terms of said written 
ag·reement. 

5. The original agreement entered into be-
tween the plaintiff, and the said Henry Allsopp 
and Benjamin Myer above ref erred to, and more 
fully described in paragraph 1 of this complaint, 
was signed by A. E. Allsopp, 2d, on behalf of 
Henry Allsopp ; the notice of the change of 
ownership, on November 18, 1922, sent to the 
,plaintiff, was also signed by A. E·. Allsopp, 2d, 
on behalf of Henry Allsopp ; the notice of the 
change of ownership to the present defendant, 

20 dated January 16, 1923, which was sent to the 
plaintiff, was also signed by A. E. Allsopp, 2d, 
as President of the A. & A. Realty Company, the 
defendant herein. 

6'. The A. & A. Realty Company is the present 
owner of the said premises, 168 Clinton avenue, 
in the City of Newark, and has assumed and 
continued the agreement with the plaintiff, de-
scribed in paragraph 1 of this complaint, in full 

30 force and effect, from January 16, 1923. 
7. On January 6, 1927, the defendant, A. & 

A. Realty Company, by A. E. Allsopp, 2d, its 
president, notified the plaintiff, by letter, as fol-
lows: 

40 
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C ornplai1it. 

Messrs. Feist & Feist, 
738 Broad St., 
Newark, N. J. 
Gentlemen: 

''January 6, 1927. 

Attention of ~1:r. Schwebmeyer. 10 
This is to inform you that we have leased 

the entire property at 168 Clinton Ave. to 
Mr. Peter Glod, and have assigned the lease 
of Ann Davis to him. Therefore, commencing 
February 1, l1e will collect the rents and take 
over the general management of the building. 

As we understand it, we owe you 5% of 
the uncollected rent of the Davis lease, which 
you consummated last October, and if you 
will render us a bill for same, ,ve will be 20 
pleased to send you a check. 

AEA C 

Very truly yours, 

A. & A. REALTY CO., 
A. E. ALLSOPP, 2d, 

President.'' 

8. The said A. & A. Realty Company, under 
the terms of the said contract, is indebted to the 
plaintiff not only for five per cent. of the uncol- , 80 
lected rents to the end of the term of the Davis 
lease, as admitted and set forth in said letter of 
January 6, 1927, but also for five per cent. of the 
amount of the uncollected rents under the lease 
made with tl1e said Peter Glod, ref erred to i11 said 
letter, and which was made while the said agree-
ment with the plaintiff was in full force and ef-
fect. Said agreement contains the following 
provision: 

40 
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'' In the event that this agreement is can-
celled as herein provided for, prior to the ex-
piration of any lease or tenancies existing 
in the above property, the said owner hereby 
agrees to pay to the said agent on the date 
of the cancellation of this agreement or any 

10 renewal thereof as herein provided for, a 
commission equal to 5% on the full amounts 
of all such leases and tenancies.'' 

20 

30 

40 

Under and by the terms of the said agreement 
the said defendant, A. & A. Realty Company, is 
indebted to the plaintiff, in the sum of $1,025, the 
items of which are as follows: 

'' To corr1missions due under 1na11-

agement agreement cancelled by 
you under date of January 6, 

1927: 
Ann Davis-from February 1, 

1927 to October 1, 1927-
$1,000 ...................... . 

. Peter Glod-five ( 5) years from 
February 1, 1927 to February 
1, 1932-$19,500.00 .......... . 

$50.00 

975.00 

$1,025.00'' 

Judgment will be asked for the sum of $1,025, 
together with lawful interest from January 6, 
1927, and the costs of suit to be taxed. 

PHILIP J. SCHOTLAND, 
Attorney for Plaintiff. 
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Co1nplaint. 

To THE W ITIIIN NAMED DEFENDANT : 

TAI{E NoTICE, that if the within summons and 
-complaint be served upon you personally and you 
intend to mal{e defense, then you must file an 
affidavit of merits within ten days of such service, 
and must file an ans,ver within twenty · days of 10 
such servic e; and that in def a ult thereof, judg -
ment will be entered against you. Lawful service 
upon a corporation is deemed personal service . 

PHILIP J. SCHOTLAND, 
Attorney for Plaintiff. 

20 

40 . 
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AFFIDAVIT OF MERITS. 
Filed March 11, 1927. 

ESSEX COUNTY CIRCUIT COUR'1 1• 

10 FEIST & FEIST, INc., a ·corpora-
tion of New Jersey, Action 

Pla.in.tiff, 
vs. 

A. & A. REALTY COMPANY, a cor-
poration of New Jersey, 

Defendant. 

at Law. 

Affidavit of 
Merits of A. 
& A. Realty 
Company. 

STATE OF NEW JERSEY, l 
20 COUNTY OF ESSEX. f ss. 

30 

40 

ALBERT E. ALLSOPP, 2nd, of full age, being duly 
sworn according to law, on his oath deposes and 
says that he is the President of the defendant in 
the above-entitled suit and that he believes that 
the defendant has a just and legal defense to the 
action on the merits of the case. 

Subscribed and sworn to before me 
this day of March, A. D. 1927, 
at Newark, New Jersey. 
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AN'SWER. 
Filed March 23, 1927. 

ESSEX COUNTY CIRCUIT COURT. 

FEIST & FEIST, lNc., a corpora-
tion of New Jersey, 

Plaint ·iff, 

vs. 

A. & A. REALTY CoMPANY, a cor-
poration of New Jersey, 

Defendant. 

Action 
at Law. 

Answer. 

10 

The def enda11t, A. & A. Realty Compa11y, a cor-
poratio11 of the State of New Jersey, with princi- 20 
pal office in the City of Newark, in the County of 
Essex and State of New Jersey, says that: 

1. As to the statements i11 the first paragraph, 
this defendant has no knowledge or i11formation 
thereof sufficient to form a belief. 

2. It de11ies tl1e second paragraph. 

3. It admits the third paragraph except so 
far as it denies that the A. & A. Realty Company , 30 
became the ow11er of said premises subject to 
said agreement made by said Henry Allsopp a11d 
Benjamin Myer, and co11ti11ued said agree1ncut 
,vith the plai11tiff, in full force. 

4. It denies the fourth paragraph except so 
far as it admits that the plaintiff acted as agent 
in the collectjon of rents. 

5. As to the statements i11 the fifth paragraph, 
this defenda11t has no kno,vledge ot i11forma1ion 
thereof sufficie11 t to form a belief. 40 
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Ansicer. 

6. It denies tl1e sixth paragraph except so far 
as it admits that the A. & A. Realty Company i 

, at present owner of the said premises No. 168 
Clinton avenue, in the City of Newark. 

7. It admits paragraph 7. 

10 8. It denies paragraph 8. 

20 

30 

40 

SPECIAL DEFENSE. 

On or about October 1, 1926, the plaintiff, by 
its agent, notified the defendant that the plaintiff 
would do nothing further under said alleged con-
tract in respect to leasing said premises, but 
would, and thereupon did abandon and terminate 
the said agreement; whereupon the defendant 
undertook to and did, by its own efforts and 
without assistance of the plaintiff, negotiate and 
consummate the lease to Peter Glod, in said com-
plaint mentioned. 

HARRY L. BRITTINGHAM, 
Attorney of Defendant. 

,. 
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REPLY. 

ESS EX COUNTY CIRCUIT COURrii. 

FEIST & F EI ST, INc., a eorpora-
tion of New Jersey, 

Pla .intiff, 

vs. 
A. & A. RE ALTY CoMPANY, a cor-

poration of New Jersey, 
Defendant. 

Action 
at Law. 

Reply. 

Plainti ff denies the allegations contained in the 
special defense in the answer filed by the def end-
ant in the above-entitled cause. 

PHILIP J. SCHOTLAND, 
Attorney for Plaintiff. 

10 

20 

30 

40 
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12 
T esti1nony. 

ESSEX COUNTY CIRCUIT COURT. 

Tuesday, November 1, 1927. 

FEIST & FEIST, lNo., 

vs. 
A. & A. REALTY Co. 

Action 
at Law. 

Before Hon. William A. Smith, J., and a jury. 

For the plaintiff appears Philip J. Schotland. 
For the defendant appears Harry L. Brtting-

l1am (by George Mulligan). 

Mr. i1ulligan: In the answer that was 
filed a special defense was set up that the 
plaintiff notified the defendant that they 
would do nothing furtl1er on the contract and 
it was set up as on or about October 1, 1926. 
We have found that it was November 13, 
1926, and I move to amend the date. 

Mr. Schotland: I object to that. I talked 
to Mr. Mulligan about tl1e case to try to get 
him to settle, if possible. I told l1im he was 
all wrong on his pleading that we had aban-
doned the contract; that we had correspond-
ence long after the date showing that we 
,vere working under the contract trying to 
get tenants. Now, he finds it was so and he 
moves to amend. 

The Court: What damage can that do 
~you 1 It is something within your kno,vledge 
and not ,yithi11 his; )7 0U kno,v whether you 
did it or not. 
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Plaintiff's Open .ing. 

Mr. Schotland: We deny that. We could 
support onr denial by correspondence be-
tween those dates, showing that ,ve were 
working after the date he alleges. Then, 
when I called tl1e attention to the fact that 
there was no foundation for the claim, he 
wants to amend it. I say that is riot an 
amendme11t your Honor, i11 his discretion, 
should allo,v hjm to make. 

The Court: He says it was October 1st, 
but I assume before the consummation of 
the lease. Now, he is moving it to a later 
date, and it is still before the making of the 
lease. It seems to me it is ,vell ,vithin your 
knowl~dge. 

1{r. Schotla11d: Of course, it is. 
The Court: I will allow it. 

(A jury is called and sworn.) 

(Mr. Schotland ·ope11s for tl1e plai11tiff as 
follows:) 

If your Ho11or please, and gentlemen of the 
jury: This is a11 action brought by Feist & 
Feist, a corporation eng·3:ged in the real es-
tate and insurance business, to recover a 
commission owi11g to them on the manage-
ment and leasing of a property o,vned by 
the A. & A. Realty Company, also a cor-
poratio11 of New Jersey, under the terms of 
a ,vritten contract. By the terms of the con-
tract Messrs. Feist & Feist ,vere to receive 
commission of five per cent., I believe, on the 
rentals collected for managing an apartment 
hou ~ e on Clinton avenue in this city, and tl1e 
contract is renewable from year to year, 
terminable on three months' ,vritten 11otiee, 

10 

20 

30 

40 
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Plaintiff's Opening. 

with tl1e proviso that at any time the con-
tract is terminated they are to receive five 
per cent. on the rentals collected under the 
terms of the contract for tl1e remai11der of 
the term. The contract was terminated by a 
notice dated January 6, 1927, and under the 

10 terms of the contract it goes into effert 
A.pril 6, 1926. 

Mr. Mulligan: If ·your Ho11or please, I 
don't know if you ,vould entertain a motion 
on counsel's opening. His statement is· that 
it was April 6, 1926, and this snit vvas started 
long before A.pril 6th and ,vas prematurely 
brought. rl,hat is one of the grounds. And 
it seems to me it can be disposed of as a 
matter of la,v. 

20 The Court: I suppose, i1r. Schotland, your 

30 

40 

ope11ing is based upon your complaint, that 
is, "'here there are written provisions as to 
,vhat the contract was, you are basing it 
upon those and not upo11 the phraseolog-y 
you used to the jury. 

Mr. Schotland: Yes, sir. 
Mr. Mulligan: l\tiy contentio11 is that under 

tl1e contract the cancellation ,,ras effective 
three months after the 11otice was given, and 
in accordance v?ith the complaint i11 para-
graph 6, it says that the contract and ngree-
ment are in full force and effect from J anu-
ary lG, 1923, to April 6, 1927, and terminated 
the11 because of the three months' notice 
give11 '-T anuary 6th. Then ,ve have l~ebruary, 
i1nrch Rnd April. The contract provides, in 
accortlauce ,vith the comp1aiut, that "ln 
the event that this agreement is cancelled as 
herein provided for, prior to the expiration 

• of a11y lease or tenancies existing in the 
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Plaintiff's Ope1iing. 

above propert~r, the said OV\111er hereby agrees 
to pay to the said ag ·ent on the date of the 
cancellation of this agreement or any re11e"1al 
thereof, as herein provided for, a commissio11 
equal to five per cent. on the full amounts of 
all such leases and tenancies.'' The can-
eellation of this agreement i11 accordance witl1 
the cnses is three montl1s after notice, and 
that is the time fixed by this provisio11. 

'rho Court: rrhat is, they can terminate 
t li roe months after written notice 1 

1lr. l\f ulligan . : It is in the first paragraph. 
T'he Court: Ile gave you notice 011 J an11-

ary 6th, Mr. Scl1otland 1 
l\lr. Schotland: Not that ki11d of n no-

tice. Ile <lid not live 11p to tl1e cor1tract. 
I-Io terminated it by notice on J a11uary Gth, 
and put ns out as of February 1st. I ,vas 
ref erring to the terms of the contract, and it 
,vonld have been terminated April 6th, but 
il1at is not what took place. 

The Court: Their contention is that it 
,vas not terminated under the terms of tho 
eon tract. 

Mr. l\Iulliga11: 'rhey wrote a letter to us-

JO 

20 

The Court: Yon gave him _notice 011 Janu- 30 
ary 6th and stated that commencing tho first 
1 hey \Yere througl1, is that it 1 

l\Ir. Schotland: Yes, sir. 
l\Ir. Mulligan: And u11der the pleadings 

they say that under the terms of the con-
tract they are indebted to the plaintiff not 
0111y for fivo per cent. of the uncollected rents 
to t be encl of the term of the Davis lease, as 
admjtted, and set forth i11 said letter of 
January 6, 1927, but also for five per cent. 40 
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Plaintiff's Ope1iing. 

of the amount of the uncollected rer1ts under 
the lease made ,vith Peter Glod, containing 
the following provision: '' In the event the 
agreement is cancelled * * * and so forth. 
They are suing under this contract, and under 
the contract their terms are fixed by the pro-

10 visions of the contract themselves that on a 
certain day they would be entitled to a cer-
tain amount of money. 

20 

30 

The Court: I suppose they claim it ,vas a 
breach of the contract1 

Mr. 1\1: ulligan: Yes, and under the con-
tract they are entitled to a certain amount. 

The Co11rt: You allege, as I recall it, a 
continuing contract which should go on and 
on subject to three months' termination, and 
then you allege here that that contract was 
taken over by the A. & A. Realty Company 
and was in full force and effect from J anu-
ary 16, 1923, to April 6, 1927. Then you 
come along and say it ,vas breached. Why 
do you say it ,vas in full force and effect to 
April 6, 19271 What ,vas the significance of 
thatf 

Mr. Schotland: I make tl1at January 6th. 
The Court: And continuing in full force 

and effect from January 6, 1923. Y 011 don't 
,vant that in, too. 

1\1:r. Schotland: I want to ame11d it by 
striking out April 6, 1927. 

Mr. Mulligan: What will be substituted 
for that t 

l\Ir. Schotland: Nothing. 
The Court : Now, you have an agreement 

,vhere it says the A. & A. Realty Company 
40 took over the managing and rental and it ,vas 
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Ral1Jh G. S.ch.webmeyer, direct. 

i11 full force and effect until it was terminated 
by this letter. I assume Mr. Schotland says 
this letter was a breach of that contract. 

Mr. Mulligan opens for the defendant. 

RALPH G. SCHWEBMEYER, s,vorn in behalf 
of the plaintiff. 

Direct exami1iatio1i by Mr. Schotland. 

Q 1ir. Sclr,vebmeyer, are you connected ,vith 
Feist & Feist, Incorporated 1 A I am. 

Q In what capacity? A Secretary of the 
company. 

Q Are you in cl1arge of the details of the 
business as secretary t A I am. 

10 

Q And in charge of the office? A I am. 20 
Q I show you an agreement dated September 

13, 1922. Is this contract in tl1e possessio11 of 
Feist & Feist? A It is, yes. 

The Court: Is it necessary to prove that 
contract 0? 

11r. 11 ulligan: No, I admit it. 
Mr. Schotland: I offer it in evidence. 
(The same is received in evidence and , 

marked Exhibit P. 1.) 30 
(11r. Schotla11d reads Exhibit P. 1 to the 

jury.) 

Q 1Ir. Schwebmeyer, after that contract, Ex-
hihit P. 1, ,vas executed, did your company take 
charge of this property t A We did. 

Q Whn t djd you do in connection ,vith this 
property f A ~Ian aged the property from the 
vie,vpoint of the renting of the~ vacant space 
a it occurred, a11d tl1e collection of rents, and 40 
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Ralph G. Schwebmeyer, direct. 

the mechanical operation of the property such a 
the supervision of the suppliance of heat and 
the rendition . of statements periodically, the 
handling of bills, a11d the general handling of the 
property. 

Q And hired the help 1 A Yes, sir. 
10 Q And fixed the salaries and paid them 1 A 

Exactly. 
Q After that contract vvas entered into did 

you receive any notice of any change in ovvner-
ship 1 A Yes, ,ve did. 

Q I sho,v you a letter dated November 18, 
1922. Did you receive that letter1 A Yes, sir. 

Mr. Schotland: I offer it in evidence. 
(The same is received in evidence and 

20 marked Exhibit P. 2.) 

30 

(Mr. Schotland reads Exhibit P. 2 to the 
jury.) 

Q After the receipt of Exhibit P. 2, to whom 
did you render your statements and turn over the 
net proceeds of the re11t colle~tions 1 A "\Ve 
turned them over as instructed in that letter. 

Q Did you receive this letter of January 13, 
19231 A Yes, vYe did. 

Mr. Schotland: I offer that in evidence. 
Mr. Mulligan: No objection to the letter. 
( The same is received in evidence and 

marked Exhibit P. 3.) 
(Mr. Schotland reads Exhibit P. 3 to the 

jury.) 

Q I show you a letter dated January 16, 1923. 
Did you receive that letter regarding the man-

40 a 0·ement of this property. A Yes, ,Ye did. 
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Ralph G. Scliwebmeyer, d'irect. 

Mr. Schotland: I offer this in evidence. 
1fr. Mulligan: No objection. 
(The same is received in evidence and 

marked Exhibit P. 4.) 
(Mr. Schotland reads Exhibit P. 4 to the 

jur~y.) 10 

Q Was the letter that was enclosed with Ex-
hibit P. 4 the one that I sho"\\1ed you just pre-
Yiously, Exhibit P. 31 A 11:ay I see them to-
gcther1 

Q (lV[r. Schotland ha11ds paper to the ,vit-
ness.) A It ,vas. 

Q After the receipt of Exhibit P. 4 on Janu-
ary 16, 1923, did )'OU continue to manage that 
property 1 A We did. 

Q To ,Yhom did you render your statements 1 20 
A To the A. & A. Realty Company. 

Q In accordance with the- A In accordance 
\Yi th the letter. 

1\Ir. 11:ulligan: I object to ,vhat it ,vas in 
accordance with. 

Objection sustained. 

Q Why did you render your statements and , 
checks to the A. & A. Realty Company1 A Be- 30 
rau~e ,, e were so instructed in a letter ,vhicl1 
,ve received. 

Q Did you co11tinue to manage that property 
after 1923 t A We did. 

Q Until '\\1hen 1 A Until late in 1926 or early 
in 1927; I am not sure which. 

Q Was it taken out of your hands by means 
of a "rritten notice f A It was. 

Q I sho"r you letter dated January 6, 1927. 
Did you receive that from the defendant com- 40 
pany1 A We did. 
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20 

Ralph G. Sch -webmeyer, direct. 

Q Is that the letter you referred to as termi-
nati11g the rr1anagement1 A It is. 

Mr. Schotland: I offer it in evidence. 
Mr. Mulligan: No objection. 
( The same is received in evidence and 

marked Exhibit ·P. 5.) 
Mr. Schotland reads Exhibit P. 5 to the 

jury.) 

Q After the receipt of this letter, Exhibit P. 
5, Mr. Sehwebmeyer, did you surrender the prem-
ises to anyone t A We did, to the A. & A. Realty 
Company. 

Q When f A Well, there was a slight over-
lapping of some unfinished ends for some bills 

20 ,vhich we had to pay, or had to be reimbursed. 
Q Ho,v long ,vas it after that f A Within a 

month. 
Q The letter of January 6th says that 1fr. 

Glod will take it over commencing February 1st? 
A I think even beyond February 1st there ,vas 
some delay in cleaning 11p the loose ends. 

Q Bet,veen 1923 and 1927, when you received 
Exhibit P. 5, did you have anything personally 
to do with the ,vork of the management of this 

3 0 building in question f A Yes. 
Q Did you have any correspondence with the 

A. & A. Realty Company regarding the manage-
ment of it t A I did. 

Q Did you receive any complaints from the 
A. & A. Realty Company as to the rental situa-
tion of that property last fall t A My recollec-
tio11 is that vve got a letter complaining about the 
rental situation. 

Q I show you a letter dated October 6, 1926. 
40 Is that the letter you refer to 1 A It is, ) es. 
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Mr. Schotland: I offer it in evidence. 
1fr. l\tf ullig ·an: No objection. 
(The same is rec.eived in evidence and 

marked Exhibit P. 6.) 
(Mr. Sehotland reads Exhibit P. 6 to the 

jury.) 10 
Mr. Schotland: Mr. Mulligan, have you a 

letter of October 15th? 
(Mr. Mulligan produces letter called for.) 

Q I show you a letter dated October 15, 1926, 
with enclosures. Is this the reply of your firm 
to that complaint of October 6th? A It is, yes. 

Mr. Schotla11d: I offer it in evidence. 
Mr. Mulligan: I object to the report at-

tached. It contains a great deal of hearsay 
evidence and opinions of certain people, as 
I recollect it. I do.n 't think it ought to go in. 

Mr. Schotland. It is the correspondence 
betv1ee11 the parties showing the work done 
and what was called to the attention of the 
other side. It is part of the chain. Most of 
the proof in the case is correspondence. 

The Court: I__Jet the letter be marked. 
(The letter is received in evidence and 

marked Exhibit P. 7.) 
(:~fr. Schotland reads Exhibit P. 7 to the 

jury.) 
The Court: I think the enclosures may as 

,:vell go in. 
( The enclosures are included witl1 Exhibit 

P. 7.) 
The Court : Y Oll do not need to read the 

report to the jury. I don't tlfink it is ma-

20 

30 

40 
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terial at the present time. If you think it 
needs to be read in the summing up, you may 
do so. I do not tl1inl{ it bears on the 
liability one way or the other. 

Q Did you receive a reply dated October 18th, 
10 and jg this the reply to the letter of October 18th 1 

A It is, yes. 

20 

30 

40 

· Mr. Schotland: I offer it i11 evidence. 
Mr. J\{ulligan: No objection. 
(The same is received in evidence and 

marked Exhibit P. 8.) 
(Mr. Schotland reads Exhibit P. 8 to the 

jury.) 
Mr. Schotland: It refers to paragraph 2 

of the report attached to Exhibit P. 7. If 
3your Honor please, I thi11k I ougl1t to read 
the other part. You see, the origi11al contract 
is made ,vith J\{eyer & Allsopp, and that i~ 
the contract that is continued. The defend-
ant, in his pleadings, denies that he has any 
contract "rith us. It is by means of these 
details and the terms of the contract-

The Court: I read that report before and 
it has nothing to do ,vith what the original 
contract ,vas or bet,veen ,vhom it ,vas. 

J\fr. Schotland: It all depends. If all ,Ye 
had to do was to collect rents ,ve ,~lould not 
l1ave to take care of the payment of taxe , 
and so forth. 

The Court : You can't hold the purchaser 
11nder the original agreement unless ·you 
make ome agreement about it. 

J\Ir. Schotland: Not l1nless he 
it. 
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irect. 

The Court: Unless lie affirms tl1e contract. 
He may continue to let another man manage 
the property, but he is 11ot bound by the ar-
rangement of tl1e previous o"rner. You have 
to prove _ that tl1at is the contract adopted be-
t,veen them, and there isn't a11ything in that 
report that bears on that. If it becomes ma-
terial, you can read it, but I am not going to 
take the time to l1ave the report read just 
to shovv that the plaintiffs have been i11dus-
trious in their past v,.1ork. rrhat is all it goes 
to show. If there is any particular part of 
that report you ,vant to call my attention 
to, that is, an affirmatio11 or adoption of 
that contract, I will read it, but I do not 
see anything in it i11 reading it through ex-
cept as to the ,vork they had done on it. 

(:~fr. Sc.hotland continues reading Exhibit 
P. 8.) 

Q After the receipt of ihai letter, 11:r. Schweb-
meyer, vYhat, if anything, did you do regarding 
the management of that propertyf A I we11t 
per ·onally to call 011 Mr. A. E. Allsopp. 

Q Did you see him 1 A I did. 
Q About ,vhen 1 A It must have been very 

hortly after our receipt of that letter; ,vit.hin 
a fe,y days or a ,veek. 

By the Court. 

Q "\Vho is that1 Is that A .. E. Allsopp, 
co11cl? A Yes, sir. 

By n!J r. Flcl1 of land. 

Q Where did you see him 1 A At }1is office. 
Q GiYc n the conversatio11. A As I re-

10 

20 

40 
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member it, I had his letter with me and when I 
called upon him . I took up the various points 
whieh he raised separately and · I said to him ,ve 
·could go on indefinitely and ,vrite volumes back 
and forth about our various points of view, but 
pa~ticularly I ,vanted to see him with reference 

10 to the service which he claimed vve advertised 
and did not render. I asked him to be permitted 
by them to lease this property as an entity on a 
11et lease over a period of years, which would im-
mediately relieve them of the necessity for meet-
ing the taxes, which he claimed, and assured him 
of an income, provided the tenant was respon-
sible. I suggested he let us lease the ,vhole 
property as a unit on a net basis. Following 
the thought the question naturally arose as to 

20 what the rent would have to be. We then talked 
about tl1e sales value of that property and I made 
notes on a piece of paper at the time about the 
value that he felt he ,,7anted in the event of a 
sale, althougl1 as I remember it, he said he was 
not anxious to sell it, but ,vould entertain a net 
lease. 

Q Are these the notes that you made at the 
time (handing papers to witness) 1 A Yes, they 
are. Refreshing my memory with this memo-

30 randum, the selling price that was discussed was 
$75,000 and Mr. Allsopp-

40 

Mr. Mulligan: I object to an oration by 
this vvitness. 

Objection sustained. 

Q What talk did you have vvith him about 
the management 1 

The Court: Confine yourself to the man-
agement. 
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The Witness: I believe that I was fairly 
successful i11-

The Court: Don't give us the results, but 
,vhat was said. 

The Witness: I told him generally, that 
\Ye had done everything witl1in our power to 10 lease these apartments separately as sepa-
rate apartments, and that there were co11-
ditions really beyond our control that pre-
vented the leasing of the apartments, such 
a the market for large apartme11ts of that 
type at that time; and the result of the co11-
versation was that ,ve ,vere to proceed in our 
efforts to rent the apartments, and that we 
would, at the same time, entertain a pros-
pect, should ,,Te produce 011e, for the 11et lease 
of the building. 20 

Q What, if anything, ,,Tas said as to your 
management at the time 1? A Nothing that I 
re member; I don't remember anything ,vith 
re f crence to it. 

Q After that conversation did Jrou continue 
to manage the property 1 A We did. 

Q Until you received the letter of January 
6tl1, as you said 1 A Yes, or shortly thereafter. , 

Q What is the balance, jf any, o,ving ·your 30 
firm by the A. & A. Realty Company 1 

1Ir. Mulligan: I object to that. 
1\fr. Schotland: I am g·etting ahead of my 

thoughts. 

Q At the time vvhen tl1e property ,Yas takeu 
out of your hands, ,Yhat tenants were in it1 

The Court: What do you mea111 
,ra11t to fix any specific clate 0? 

Do ·you .. 
40 

• 
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Mr. Schotland: Under the 11otice it is as 
of February 1st. 

Q What tenants vvere in them f A At the 
time we received the notice it is my recoll ection 
there ,vas one tenant in the building named 

10 Davies. 
Q And the lessee ref erred to was not person-

ally in possession f A Not to my knowle dge. 

The Court: I suppose it is admitted in the 
pleadings, by the admission of parag raph 
7-that does not shovv what the terms of the 
Davies lease were. You had better ask him 
that. 

Mr. Schotland: I don't think this vvitness 
20 knows. 

Cross examination by Mr. Mulligan. 

Q lVIr. Schwebmeyer, what officer of the cor-
poration "\\7ere you at this time 1 A Secreta ry. 

Q Did you have full charge of the ma tter of 
the contract with Allsopp1 A Yes, I did. 

· Q When you got that letter of January 6th, 
did you take that as a cancellatio11 under the 

3o contract1 A I don't remember my mental re-
action to it. 

40 

Q Did you write any letter in ans,ver to the 
letter of the A. & A. Realty Company 1 A I 
think a letter was written; I don't remember. 

Q I show you a letter and ask you whether 
that is the letter 1 A Yes, it is. 

Q Will you read that letter and tell me that 
you did 11ot take that as a cancellation not ice 
under the contract 1 A (Witness reading lette r .) 
It is an ncceptance of a cancellatio11 suhjec t to a 
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revisi on of the condition imposed in that no-
tice. In other words, I was ,villing to accept 
the notice subject to the terms of the contract. 

Mr. Mulligan: I offer it in evidence. 
Mr. Schotland: No objection. 
(The same is received in evidence and lO 

marked Exhibit D. 1.) 
(Mr. Mulligan reads Exhibit D. 1 to the 

ju ry.) 

Q Do you recall in your co11versatio11 that J'"Oll 

have te stified abo11t that yo11 told Mr. Allsopp 
person ally all that you had done 1 A Yes, I 
have the date on this card, if I may refresh my 
recollection - October 27, 1926. 

Q ~rhat ,vas the time you said you l1ad do11e 20 
everyt hi11g you could 1 A I said we l1ad bee11 
employing everything available to 11s. 

Q In other words, ·you said yo11 had done all 
you could ~ A Possibl:y. 

Re-direct ex a1ni111afion by l\1r. Schotland. 

(~ I forgot on direct examination to ask y·o11 
about any subsequent conversations with 11r. All- . 
·opp. A I did have several. 30 

Q In ,vhat connection 1 A I11 connection 
,vith certai11 tenancies that ,ve had procured for 
hi 168 Clinton avenue propert-y. 

Q When was that1 A That was i11 Novem-
ber, th e succeeding month to this conversation. 

By th e Court. 

Q :N ovrmber, 1926 f A N ovemper, 1926, yes, . 1r. 40 
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By Mr. Schotland. 

Q What part of Novemberf A Between the 
10th and the 20th, as I remember it; the middle 
of the month. 

Q Have you any memorandum which would 
10 fix the date in your mind f A I have, and I be-

lieve they are on the table; I made the memoran-
dums at the time. 

Q At the time of the conversations¥ A . Yes, 
sir; at the time of the conversations. 

Q Is this the memorandum you ref er to 1 A 
That is one of them, yes. 

Q Without reading it, when did you make that 
memorandum f A November 12, 1926. 

Q I want to know with reference to the occur-
20 rences of which it is a memorandum. A May I 

just ref re h my memory f 

30 

40 

Q Yes. A This first memorandum con-
cerns-

Q Just a minute. I ,vant to know ,vhen you 
made the memorandum with reference to the 
time when the events of which it is a memoran-
dum occurred, the same time or later or when f 
A No, they are the same day or the succeeding 
day-at the same time. 

Q Looking at that memorandum, you may re-
fresh your recollection; can you tell me ,vhen 
you had your conversation that you are referring 
to with Mr. Allsopp f A I can, yes. 

Q When f A November 12, 1926. 
Q What was the subject matter of that con-

ver atio11? A We had a prospective tenant who 
,vas willing to take everal floor -three floor , 
according to the memorandum-and which is cor-
rect-of the building at 168 Clinton avenue, at a 
rental of $G50 a month, ,vhi h is the ame rental 
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that they were asking at the time, and I reached 
:f\1r. Alls opp in an effort to get his favorable con-
sideration of the acceptance of the tenancy, be-
cause we were quite elated over the fact that we 
had gotten this tenant after all the criticism~ 

IV[r. Mulligan: I object to that. 
Objection sustained. 

Q The rules of evidence do 11ot allow you to 
describe vour elation. A So I called Mr. All-

6/ 

sopp about the possibility of getting this tenant 
and he ,vas 11ot receptive to the immediate ac-
ceptance-

Q What did he say1 

By the Courrt. 
Q As near as you can recall. You don't l1ave 

to ay the exact word~. 

By Bir. Schotland. 

Q You may refresh your recollection by look-
ing at the memorandum. A Mr. Allsopp stated 
that he would not do anything at the present 

10 

20 

time as l1e had a propositio11 from another broker, , 30 
namely, rent the entire buildi11g at $3,500 a year, 
net, for a period of five years. And I stated that 
I thought 11:r. Allsopp was making a mistake and 
not to tie tl1e place up-

l\fr. Mulligan: I object to his reading the 
memorandum. 

rl1he Court: I don't know that he is read-
ing it. He is testifying from it to refresh 
hi recollection. Go ahead. 40 
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The "\Vitness: For five years at a rental 
of $3,500 a year net. He stated on the face 
of it it was a better proposition by a f e,v 
hundred dollars a year. He "ras tying his 
building up for five years and our propo i-
tion was only for twenty months. I told him 

10 also that while, in all probability, another 
broker might have a11 interested party, the 
other broker migl1t be stalling Mr. All opp 
and he "1ould be losi11g out on our proposi-
tion. 11:r. Allsopp said th~t if the five-year 
proposition did not materialize he would not 
take the rental we submitted. I asked him 
11ot to be hasty and to give it thought. He 
said he would call the other broker and call 
us back. He called back and stated the prop -

20 osition now depended 011 ,vhether he would 
,vaive the six months' security, but in any 
event he would let us k110,v at three o'clock 
i11 the afternoon. 

Q Did he let you kno,v1 A At four o'clock 
I had not heard from him and I called him up. 
He said lie could not do anything until the f al-
lowing day. That was Saturday, November 14, 
at ten o'clock P. l\f. I said we might lose our 

30 people in the meantime if we pressed them, and 
he said he could not help it if we lost them. He 
did not call until ten o'clock the next morning. 
And then I called his office and I learned that he 
had left the office-

Q Did yon learn where he ,v·as 1 A I did not 
reach him at the office. 

Q Did you reach him at all 1 A I rca hed 
him finally at a gasoline tatio11 ,vhere he had 
stopped en route to a football game, and I told 

40 him it \Yas imperative that \Ye get a11 an ,ver a 
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to ,vhether or not he would accept our tenant, and 
reiterate d the proposition, and he said he ,vould 
not accept the tenant and the matter was closed. 
That is to the best of my recollection. 

Q Wa s that the last conversation you had 
\Yith him 1 A No, that ,vas on a Saturday. On 
ionday I called him and again endeavored to 

gain hi sanction to the taking of tl1is te11ant and 
he reite rated hi s previous stand and said he ,vas 
not jnte rested. 

Q ,,r as that the last co11versation you had 
,, ith him 1 A r_ro the best of my recollection, it is. 

At one o'clock P. M., the Court takes a 
recess of 011e l1our. 

AFTER RECESS. 

R.l\I1l' H G. SCIIWEB~IEYER, resumes the 
tand . 

Re-cross ex aniination by Mr. l\f l1lligan. 

Q I s this the cop3T of the bill which was sent 
,vith that letter, or ,vas that the bill ,vhich ~ raR 

ent ,vith this letter marked Exhibit D. 11 A I 
think that is the bill or a copy of it. 

l\fr. l\f ulligan: I offer that i11 connection 
,Yith the letter. 

10 

20 

40 
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ALBERT E. ALLSOPP, 2nd, sworn in behalf 
of the plaintiff. 

Direct exatniriation by 1\{r. Schotland. 

Q 1fr. Allsopp, I show you Exhibit P. 1, the 
10 original agreement with Feist & Feist for the 

ma11agement of tl1is property. Did you sign 
that f A I did. 

Q I show you Exhibit P. 2. Did you sign 
that f A I did. 

Q I show you Exhibit P. 4. Did you sign 
that~ A I did. 

Q I show you Exhibit P. 5. Did you ·ign 
that t A I did. 

Q I show you Exhibit P. 6. Did you sign 
20 that t A I did; yes, sir. 

Q I sho,v you Exhibit P. 8. Did you sign 
that t A I did. 

Q And you are the A. E. Allsopp, 2nd, that 
is the president of the A. & A. Realty Company1 
A Yes, sir. 

Q Which owned this property ever since 
wl1en f A I believe since 1923. 

Q And still owns it f A Yes, sir. 
30 Q How much did you lease the property for 

to Mr. Glod t A $3,900. 
Q Per month t A Per annum. 
Q What do you mean by $3,900 per annum 1 

A That is the only rent that we received for the 
property. 

Q In addition to what t A In additio11 to 
nothing-in additio11 to the tenants keeping the 
building in repair. 
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By the Court. 

Q It is a net rental f A As far as the repairs 
and any possible assessments are concerned. 

By Mr. Schotland. 

Q What about taxes 1 A Taxes are included 10 
in the $3,900. 

Q You pay tl1e taxes 1 A We pay the tax _es. 
Q Out of that $3,900 per year1 A Yes, sir. 
Q Is the term for five years 1 A Yes, sir. 
Q And it began February 1st 1 A . Yes, sir. 
Q The oldest tenant that was in the premises 

that you refer to in Exl1ibit P. 5, was paying $125 
a month, wasn't he 1 A I believe approximately 
that figure. 

Q Now, then, as to the bill that is part of Ex- 20 
hibit D. 1. You admit that $50 there is correct, 
don't you 1 A Yes, sir. 

Q And the $975 ,v,ould be correct if Feist & 
Feist ,vere entitled to the commission on the 
Glod lease 1 A I should say they would have to 
deduct the taxes for five years from that. 

Q Why should you say that1 

The Court: Never mi11d that. That is for 
me to say. 

Cross examination by Mr. Mulligan. 

Q When was the lease with Peter Glod deliv-
ered? A On tl1e 7th of January. 

Q "\\That year 1 A 1927. 
Q Who was the _broker who negotiated that 

lea e? 

11:r. Schotland: I object to that as imma-

30 

terial. 40 
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Motio1i for a Nori-suit. 

Objection sustained. 

Q Did you pay a commission to a brok er for 
that lease 1 

l\fr. Scl1otland: I object to that. 
10 Objection sustained. 

Re-direct examiria.tion by Mr. Schotland. 

Q When you wrote Exhibit P. 5, you had 
closed on the Glod lease before you wrot e that, 
hadn't you 1 A Only tentatively. 

Q That is, it was not executed f A No, sir. 
Q But it was already drawn f A I can' t say. 

We arranged terms and required him to pu t up 
20 additional collateral, and I believe it was closed 

the next day. 

'30 

Q But it was closed before February 1st, the 
date fixed in this Exhibit P. 5 f A Oh, yes. 

PLAINTIFF RESTS. 

l\1r. Mulligan: I ask for a non-suit on the 
ground that there is no privity of contract 
between Benjamin Meyer and Henr y All-
sopp, and the defendant in this case. 

The Court: You admitted liability of $50. 
I ca11 't grant a non-suit in the face of an ad-
mitted liability of $50. 

l\f r. Mulligan: No, he has said someth ing 
about this bill being correct. This case 
would depend a good deal on the pleadin g . 
Under the pleadings in this case it would not 
be due at this time. He has not admitt ed a 
proposition of law as to whether the money 
is actually due to the plaintiff on the , e plead-

4o ing . I don't think he could. 
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Tl1e Court: As I understand it, he owes 
you five per cent. of the rent. 

l\!Ir. Mulligan: Now, the plaintiff is suing 
on the contract, we claim, and under the co11-
tract itself the pleadings are drawn to sho,v 
a cancellation. All the evidence in the case 
sho,vs a cancellation of the contract. ~O 

The Court: I ,vill hear you on both counts. 
( Argl1ment.) 
l\1r. l\Iulliga11: This co11tract was made 

bet\veen Benjamin Meyer a11d Henry Allsopp. 
r~rhe 11ext tl1ing tl1at appears is that the A. & 
A. Realty Compa11y become the new owners 
of the property. How ma11y mea11 convey-
ances there have been between the two and 
the various o,vners who owned it between 
the contracts, is not shown at all, a11d ,vhether 
they took this property subject to this agree-
ment. All that is sho,v11 is that Feist & 
Feist collected some rents and sent them 
in to the subsequent o,vners. Now, I say, in 
order to bring i11 a co11tract and ratify it 
they have to bring it ir1 to the subseque11t 
o,vner, and adopt it. There has 11ot been 
anything like that in this case. On those t,vo 
grounds I ask for a 11011-suit. 

(Argument.) 
11he Court: I do not think it is necessary 

to put in anything more regarding the ma11 ... 
agement. There is no doubt these ,vere the 
managing agents. It is a question under 
,vhat terms tl1ey ,vere managi11g . agents. I 
can't see ho,v you can make the new corpora-
tion re spo11sible for the contracts for the old 
unle the ne,v corporation ngr~ees to it. 

20 

30 
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Motion for a No1i-suit. 

Mr. Schotland: Will your Honor permit 
me to call the defendant to let him testify on 
that pointf 

The Court : The case is closed so far as 
that is concerned. 

Mr. Schotland: There is nothing to be 
gained by a non·-suit as the evidence stands 
at present. 

The Court: So far as the $50 is con-
cerned, I could amend it so it could be recov-
ered, but under the circumstances · it is so 
small, and so as to abide by the form of 
complaint-the form of the complaint is on 
the written contract-I will hold that the 
written contract is not binding upon the 
present defendant, and the plaintiff is re-
strained from recovering on that contract. 
On that ground I will grant the non-suit. 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 
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EXHIBIT P. 1. 

THIS AGREEMENT, made the thirteenth day of 
September in the year One Thousand Nine Hun-
dred twenty-two, between Benjarnin Myer and 
Henry Allsopp owners of the property number 
168 Clinton Avenue in the City of Newark, 
County of Essex and State of New Jersey, here-
inafter referred to as o,vner, and FEIST & 
FEIST, INC., a Corporation of the State of New 
Jersey, hereinafter ref erred to as Agent, 
"\V IT:N ESSETH : 

The said ow11er e1nploys the said agent to take 
charge of the above property and the said age11t 
agrees to take the charge and management there-
of, on the following terms and conditions: 

1st. To make all reasonable efforts to collect 
all rent due; and the owner hereby authorizes 
and empo,vers the said age11t to receive, collect 
and receipt for, and ask and de1nand and s11e 
for, any and all rentals· a11d other charges which 
may at any time be or become due to the said 
o,vner, from any person or p,ersons in respect 
to the premises, a11d to institute sun1mary pro-
ceedings i11 its own name or in the name of the 
owner to recover possession of said pre;mises or 
any part or parts thereof. 

2nd. Subject to the right of the owner from 
time to time to give written directions with re-
spect to any of the following matters, the agent 
shall have and is hereby empowered in the name 
of the owner or otherwise. 

(A) To let, hire or lease any or all portions of 
the above property which may from time 
i o tin1e be for rent. To advertise and use 
all other proper means to procure tenants 

10 

20 

'30 

for the said properties. 110 facilitate col- 40 
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lections and sl1mmary proceeding s, all 
leases and agreeme11ts effecting the ri ghts 
of the tenants or ref erring to the operat-
ing of said buildi11g shall be left in the 
possession of the agent during the term 
of this agree1nent. Shot1ld, however, the 

10 o,vner make a · written demand on the 
age11t for said leases and agree1nent s as it 
may have the said agent is to deliver to the 
said o,vner, · said leases and agreem ents. 

(B) To engage and pay all help ,vhi ch th 
agent may deem necessary to prop erly 
maintain the said properties. 

( c) To cause such repairs from time to time 
as the agent may deem necessary, inclu dino-
plt1mbing, carpenter work, decora ting, 

20 steam fitting, and 11ecessary repairs t o all 
other parts of said properties. The agent, 
ho,vever, shall not make extraordinar y re-
pairs without the written co11sent of the 
ovvner. 

30 

40 

(n) To purcha se coal for the propert y for 
heating~ purposes and hot ,vater fron1 
~1'1egen & ,, 1iebke Co. 

3rd. The agent agrees on or about the la st 
day of each month to render to the owner an 
itemi zed account of its collections and expen di-
tures in connection with the said properties. All 
expenditures made under the tern1s of this agr ee-
ment and the agent's commission as her einaft er 
provided for shall be deducted from the amount s 
collected, and the net balance shall be ren1itt ed 
to the o,vner simultaneously with said it en1i zed 
account. And said accounts shall stand as ap-
proved unless objections are made prior to th 
la st day of 1 be suc ceeding n1011th. 
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4th. 

39 

5th. The agent agrees to use care in perform-
ing it s part of this agreement, and to use its 
efforts to maintain maximum rentals with mini-
mum expenses. 

6th . In consideration of the above covenants 
on the part of the ag ·e11t, the said Benjamin 
11yer and Henry Allsopp appoi11t the said 
FEIS T & FEIST, INC., as their agent in their 
nan1e and stead to take charge of and manage 
the above me11tioned prop ,erty, and agree to pay 
the sa id agent for its services a commission equal 
to 5% of the total amou11t of collections from tl1e 
said p ro p erties, and also to reimburse it on de-
n1and for all expenses i11curred by it in co11nec-
tion with the said property under this agree-
ment, and to i11demnify and hold l1armless tl1e 
agen t ag·ainst any claim arisi11g· out of its 1nan-
agen1ent . In the event the rnonthly collections 
are ins ufficient to pay · sueh disburse1nents, then 
the sa n1e or any deficiency tl1erein shall be paid 
by the o,v11<-1r to the age11t at the end of each 
n1onth . 

7th . ~1he said agency shall' co.rnrr1ence 011 the 
fiftee n th day of Septerr1ber, 1922, and shall con-
tinue for a period of 1 year, and will co11tinue 
thereaf t er from year to year, unless either party 
shall notify the other that the same is to termi-
nate by giving three months' written notice prior 
to the expiration of this agreement or any re-
ne,va l thereof. I11 the eve11t that this agreeme11t 
is canc elled as herein provided for, prior to the 
expira ti on of any lease or te11ancies existing i11 
the above propert , the said owner hereby 
agre es to pay to tl1e said agent 011 the date of the 
cance llation of tl1is agreernent or -a11y rene,val 

10 

20 

' 30 

40 
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thereof as herein provided for, a commission 
equal to 5% on the full amounts of all such 
leases and tenan •cies. 

IN WITNESS WHEREOF, the parties of the first 
part have hereu11to set their hands and seals 

10 and the party of the second part has caused 
these presents to be ·signed by its president, at-
tested by its secretary and the corporate seal af-
fixed, the day and year first above mentioned. 

20 

30 

4.0 

BENJAMIN MEYER (SEAL) 
HENRY ALLSOPP (SEAL) 

By A. E. Allsopp, 2d 
Witness Louis Nass. 

FEIST & FEIST, INC., 
By A. H. FEIST, Pres. (SEAL) 

11anag~ement Agree111e11t 

Between 

Benjamin 1Iyer & Henry Allsopp 
And 

FEIST & FEIST, INC. 

Expires 
September 15th, 1923. 

FEIST & FEIST, INC. 
(Abe Feist, Pres.) 

Real Estate 
Insurance Loans 
738 Broad Street Newark, N. ,J. 
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EXHIBIT P. 2. 

FIDELITY-PHENIX 
Fire Insurance ·Company 

of New York 
C. R. Street President 

A. E. Allsop ·p Inc., Agents 
790 Broad St. Newark, N. J. 

Feist & Feist, 
738 Br oad St., 
Newar k, N. J. 

November 18, 1922. 

Gentlemen: Attention of Mr. Nass. 
This will authorize you to issue check each . 

month in payment of rents 168 Clinton Ave. to 
A. E . Al1sopp, Inc., instead of Henry Allsopp as 20 
hereto £ ore. 

Very truly yours, 

A. E. ALLSOPP, 2d 
for Henry Alls opp 

HC 

30 

40 



42 

Plaintiff's Exhibits. 

Belleville 
2565 

EXHIBIT P. 3. 

A. & A. REALTY COMP ANY 
Real Estate 

· 1·0 291 Cortlandt St., Belleville, N. J . 

JAN. 13, 1923 
To whom it may concern 

This is to notify you that there has been a re-
organization of the A. & A. Realty Company, 
effective January 10th. The headquarter s have 
been moved to the office of the presiden t, Mr. 
Albert E. Allsopp, 2nd, Kinney Bldg., 790 Broad 
street, Newark, N. J. 

20 Please refer all future inquiries to the presi-
dent at the above address, from which office pay-
ments and collections will be handled. 

30 

40 

Also wish to announce my resignation from 
the company, and withdrawal of my holding 
c.omplete. 

Signed Henry All sopp 



' l ., 

l 
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EXHIBIT P. 4. 

Belleville 2565 

A. & A. REALTY COMPANY 
Real Estate 

291-Cortlandt St., Belleville, N. J. 
New address-620 Kinney Bldg., Nevvark, N. J. 

Atten tion of Mr. Nass. 

l\Iessrs . Feist & F 'eist, Inc., 
738 Broad St., 
Newark, N. J. 

January 16, 1923. 

Gentlemen: Re: 168 Clinton Ave., Newark, N. J. 
In the future will yo11 kindly send the state-

10 

ment for 168 Clinton Ave. in duplieatef 20 
Also, this will authorize you to make the checl{ 

from now on payable to the A. & A. Realty Co., 
inste ad of to A. E·. ..AJlsopp, Inc., as per letter 
enclosed. 

HC 

Very truly yours, 

A. E. ALLSOPP, 2d 
President. 

, 80 

40 
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A. & A. REALTY COMP ANY 
Real Estate 

Kinney Bldg, 790 Broad Street, 
Newark, New Jersey. 

Messrs. Feist & Feist, 
738 Broad St., 
Newark, N. J. 

January 6, 1927. 

Attention of Mr. Schwebmeyer. 
Gentlemen: 

This is to inform you that we have leased the 
entire property at 168 Clinton Ave. to Mr. Peter 

20 Glod, and have assigned the lease of Ann Davis 
to him. The ref ore, commencing February 1, 
he will collect the rents and take over the general 
management of the building. 

As we understand it, we owe you 5% of the 
uncollected rent of the Davis lease, which you 
consummated last October, and if you will render 
us a bill for same, we will be pleased to send you 
a check. 

30 

AEA C 

40 

, 

Very truly yours, 

A. & A. REALTY CO. 

A. E. Allsopp 2d 
President 
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A. & A. REALTY COMPANY 
Real Estate 

Kinney Building, 790 Broad Street, 
Newark, New Jersey. 

J\IIr. Abe :B-,eist, 
738 Br oad St., 
Ne,Yark, N. J. 
Dear lvlr. Feist : 

October 6, 1926 

"\Ve ar e not at all satisfied with tl1e situation 
concerning our apartment house at 168 Clinton 
Avenue , no,v being managed by your organiza-
tion. This buildi11g only co11tains four apartments 

10 

and yet ,ve are advised that three of them are 20 
now vac ant a11d the October first renting seaso11 
alrea dy past. 

Cons idering that eacl1 apartment contains seve11 
rooms an d t,vo baths our rents l1ave been de-
cidedly cheap, in fact, far too cheap for the type 
of pr ope rty and location involved. 

Sinc e this situation appears to rest largely 
with the management, or lack of ma11agement, of 
the building, it will be necessar3 r for us to give 
other re al estate me11 a chance unless -you can ,30 
ehange the situation by November 1st. Please 
advise . 

AEA :lvIJ 

Very truly yours, 
A. & A. REALTY CO., 

A. E. Allsopp 2d 
President. 

P. S. Incidentally, I ,vouldn't have known any-
thing about this vaca11cy condition had I not 
,vritt en to inquire. This should eliminate any 
alib is being made no,v. 40 
AE A 2d 
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FEIST & FEIST 
(Inc.) 

Abram Feist, Pres. 

Real Estate and Insurance 
738 Broad Street, Newark, N. J. 

Telephone 9600 Market 

October Fifteenth 
Nineteen T,venty-six. 

A & A. Realty Company 
790 Broad Street 
N e,vark, N e,v Jersey. 

Attentio111:- Mr. A. E. Allsopp 
20 Gentlemen:-

I have investigated the matter referred to in 
your letter of October 6th. and enclose her ewith 
for your information a copy of the report on the 
situation as it came to me. I cannot reconcile 
your complaint regarding our service with the 
facts disclosed by the report. 

If there are any misstatements or misun der-
standings on the report as filed, or if there is any 

30 misconstruction on my part of the contents of 
the report, I will be glad to have your fur ther 
advices 011 the matter. 

Abram Feist. 
encl. 

Very truly yours, 

FEIST & FEIST. INC. 
Abram Feist 

President. 
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To Mr. A. Feist 

From 1'1r. L. J. Nass 
Date October 9, 1926. 

Subject: Report on Mr. Allsopp 's apart-
ment house-

168 Clinton Avenue, Newark. 

In the early part of August, 1926 Nir. Grotta 
and I went up to see Mr. A. E. Allsopp with 
referenc e to the leasing of the e11tire building at 
168 Clint on Avenue to the Y. W. C. A. for a 
period of five years at a rental of $4,200.00 per 
year, the Y. "\V. C. A. to do all the ,vork and to 
pay all the upkeep including janitor service i11 the 
building , ,vith the exception of insurance and 
taxes ,vhich 1'ir. Allsopp ,vas to pay. ,v ... e sho,ved Mr. Alls opp that for the last three 
years his net incon1e ( on a11 average) after pa~T-
ing taxes , insura11ce a11<l l1pkeep was $2,000.00 
n1ore or less, p,er year, a11d that 011 this proposi-
tion l1e would have a yearly net incon1e of ap-
proxim ately $3,000.00. Mr. Allsopp definite 
turned do,vn this propositio11 b11t stated that if 
,ve could get hin1 $5,000.00 per year he would . 
entert ain the proposition. We ,ve11t back to the 
"Y" secretary and the $5,000.00 proposition was 
turne d down. 

In the mea11time ,ve only had a few days to 
definite ly get the proposition i11 shape as most 
of the members of the '' Y'' board were leavi11g 
on the ir vacations and if the matter was not 
closed in a few days it would }1ave to be held up 
until Septen1ber 25th ( their next meeti11g) 

10 

20 

· 30 
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We then held a meeting with Mr. Allsopp and 
his brother who had just come up from Florida. 
We urged Mr. Allsopp to decide definitely that 
day to either give the proposition to the Y. "\\. 
C. A. for $4,200.00 per year or to drop the prop-
osition entirely. ,Ve felt ql1ite certain that the 

10 Y. ,V. C. A. would not pay any more than 
$4,200.00 per year as they had a certain bud 0 ·et 
and the Board had approved this figure a . th . 111ax1mum. 

I\lr. Allsopp refused to accept the $4,200.00 
proposition. Even l1is brother l1rged him and 
told him that he was making a mistake in try-
ing to get the last dollar out of tl1e proposition; 
that in his experien-ce in the real estate busine 
you had to act quickly and decide definitely one 

20 ,vay or the other. 

30 
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"\\ e then suggested to l\Ir. Allsopp that he 
0·ive a lea e to the Y. "\V. C. A. for a period of 
five ~years at $4,200.00 per year, lie reserving the 
right to cancel the lea e after the co11d year 
by ervi11g a three n1onth 11otice. Eve11 thi 
propo i tio11 h turned do,vn. 

l\Ir. .A-1\_llsopp then tated that he ,voul<l give 
co11sideration to the follo,Ying propo ition: Lea e 
the hou e at 168 Clinto11 .1-.\ enuc to the Y. "\\7• 

C. A. for a period of five years at $4,500.00 per 
.,ear , ith a cancellation clau e ,vhereby he could 

ran 1 the lea e after the eco11d yc\ar. 
I a ked l\ir. Allsopp to aive me the authori L'" to 

clo a I a e for $4,200.00 per year for a p riod 
of five vear ,vith a three mo11th ca11 ellatio11 

L 

lau e aft r the cond year, but to leave th 
n1·:1tter ntir ly up io 111c and I ,vould tr., io g- t 
t b $4,500.00 rental. 

I again toll ir. All opp that tin1e va of the 
nr and that if ,v ]itl not d cide that la · .. 
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the propositio11 might fall through entirely be-
cause the secretary of the Y. W. ·C. A. and other 
members of the Board were leaving on their 
vacations. 

Mr. Allsopp refused the above proposition, 
he still believing that we could get the $4,500.00 
figure. 

We submitted the $4,500.00 proposition to the 
"Y" secretary. She took it up with the few 
remaining members of\ the Board and the Board 
members felt that since they had a maximu1n 
figure of $4,200.00 per year and had no authority 
to pay any more they would have to leave the 
entire proposition drop until the next n1eeting~ 
of the Board ,vhich "1ould be in September. 

Sheet No. 2 

\\-.-bile these negotiations "rere going on, ,ve 
informed 1Ir. Allsop ,p that Mrs. Townsend, ten-
ant-3rd floor apartment-had advised us that 
she ,Yould not renew her lease at the expiration, 
September 30, 1926. We also told Mr. Allsopp, 
that she had a party "1ho desired to take over 
her apartment. This was naturally turned do,v11 
because of the activity with the Y. \V. C. A. 

1fr. Eden, of our office, at the same ti1ne haq. 

20 

a proposition for the ground floor and had to 30 
hold that i11 abeyance u11til the result of the 
'' Y'' negotiations. 

1\..fter the matter ~1as turned do,vn bv the "Y'' ., 

I 'phoned Mr. Allsopp and told him that the 
proposition was postponed until the meeting~ of 
the ''Y'' Board was held, ,vhich ,vould he in the 
month of September. I furthermore told hi1n 
that it ~ra necessary for him to decide ,vhether 
,ve shonl<l rene,v the lease .. of the tenant ,,"ho -
,vere in the buildinO' at the tin1e or ,vhC>ther ,Ye 40 
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should wait until after the '' Y'' meeting. fr. 
Allsopp stated that he would tak:e this chance and 
wait for the meeting, he feeling that the tenant 
who ,vere in his building for a number of year 
"'rould undoubtedly stay; that the space ,va 
renting very reasonable and "\\7ould be ea il) 

10 rented. 
On September 25th ,ve ,vere notified by t,Yo 

of the tenants that they were vacating the pr en1i-
e and were g~oing out of town. 

In the meanwhile the t\vo other active 
pects had leased space elsewher . 

The ''Y'' meeting ,vas held on September 27th. 
Other proposition were presented to them and 
there ,vas dissension in the Board and only abou t 
a ,veek ago the Y. ,v. C. A. leased an apartn1en t 

20 house on High Street. ,,re have been doing everything i11 our po,, .. r 
to lea e the space for ~fr. Alls opp. 

vVhen the building ,Ya turned over to u abou t 
4 }rear ago, th re ,vere throe vacancie . Fro1n 
11r. All opp' o" 11 report fron1 1920 to 19~2 ,, h n 
he had managed the property him elf ther ,va 
a lo each year, a outlined belo,v. From our 
own records from 1923 to the pre e11t . ,,ear ,,T 
ha, e shov, ed a ubstantial gain. Ihi , it If, 

30 ho,v that under our management we haY 

40 

turn 11 the property from a lo into a o-ain and 
that fhe e- pen e ,vere decrea in°~ ycarl. ,,_ 

Y ar Incom Expen e Gai11 Lo . 
1920 $2,657.61 $3,422.03 $ 764.42 
1921 3,413.18 5 003.53 l,t)90.35 
192~ 4 ,)34.96 4,805.77 :2~0. 1 
19~3 5 4~9.97 3,651.96 $1,77 .01. 
1924 5,4 0.00 3,192.37 2,2 7.63 
.19:..; , _o, .00 3 121.9 2 0 3.02 
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.A. & A. REALTY COMP ANY 
Real Estate 

I(inney Building, 790 Broad Street, 
N e"\\rarlr, New Jersey 

October 18, 1926 

l\1r. Abe Feist, 
738 Broad St., 
.... T e,vark, N. J. 

])ear Mr. Feist: 
The report you have sent n1e is essentially 

correct as to certain events, hut the application 
of this report to my co1nplaint is neither correct 
nor fair. As a11 illustration, take the seventl1 
paragraph of your report. 

The understanding ,, as that your n1en ,vere to 
111ake a cou11ter-proposition as outlined, report-
ing back to me if not acrepta ble, \Yhicl1 ,vas 11ever 
done, my inference heing that the Y. ,, . C. ~.\. 
,vere not alone intere ted in our building~, a 
your report ,vould i11dicate, but had everal other 
locations in mind ( a ,vould be natural) and 
,vhen our building lo t out in th lectio11 Tour 
office atte111pted to place th entir re. ponsibilit . 
on m~ refu al to accept a fi0 ·nre "\\ hich they ar-
tificial] r arrived at ,Yithout a1r\ ref re11ce to 111y 

• v 

,vi h or judg111ent. You 1nu t ad111it that, a 
the o,v11er of the prcmi e in qu tion, the right 
to reject or a cept any propo ition re t ,vith u , 
and Your n1e11 arc not authorized to 111al e deal: . 
for u or to et pric ,vithout con ultation an(l 
approval. rr he $4200 fi crur ,va et h. T >Tour 
offi \\'·ithout an.v kno,, Tl dg of 111in , and had 
actuall .. r b n di cu ed ,vith the pr9po ed le ~ · , 
bofor I 1~11 ,v a11Ythin°· about it. It ,va, thi · 

10 

20 

30 

40 
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procedure to which I objected most strongly, and 
still do. However, all this aside, your office had 
no positive guarantee that our building would be 
rented, and so it is not fair to make thi th 
basi of the excuse for the building now beino--
idle. 

10 Sc :A. 

20 

onall; -0-c . 2 I/% 
R. 

A. & A. REALTY COMPANY 
Real Estate 

ICinney Building, 790 Broad Street, 
N e,vark, e,v J er ey 

October 18, 192G 

1Ir. Abe Fei t 
Last year you rented the fir t floor apart111 nt 

to a Dr. I(lein, ,vho vacated in June, in e whi h 
I have heard nothing furth r unle at my o,vn 
initiative. As the Mana 0 ,ing A~ent , I exp ct d 
your office to keep me posted. 

All the above lead to the f ollo,, ing: 3Tou ad-
verti e an advi or. ervice pertaining· to any 

30 ;pha e of real e tate management. ""\r\ hy haven't 
,, had ome of it. Surely, ,vith a building onlLr 
one-quarter occupied, it hould offer an adn irabl 
opportunity for an analy i of th ituation } t 
,v hav never had one. I r peat \Yhat I aid in 
ID} fir1- 1 tt r to L ou-" con idering each apart-
m nt contain c, n room and t vo bath onr 
r nt hay he 11 deri<l dlL h ap and L ~ t ,vith 
onl four apartm nt thr e of then ar , '- 1nnt. 
If th huil liner i no long .. r uitahl for an 

40 a par 1 rn 11 t \Y ha t I ha 11 \Y <lo ,Yi th it ? 
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Please make a complete and thorough investi-
gation of the situation and let us have yol1r 
early report, remembering that the taxes on 
this property are $1517 .54, and considering the 
r estrictions, if any. 

Very truly yours, 1 o 
A. & A. REALTY CO., 

A. E. ALLSOPP, 2d 
President. 

EXHIBIT D. 1. 

FEIST & FEIST 
(Inc.) 

Abram Feist, Pres. 

Real Estate and I11surance 
738 Broad Street, Newark, N. J. 

Telepho11e 9600 11arket 

A. & A. Realty Co., 
790 Broad Street, 

e,Yark, N. J. 

January Thirtee11tl1, 
Ninetee11 T,venty-seven. 

Att'nr--ll11'. A. E. Allsopp, Jr. 

Gentlemen:-
,\ e ackno,vledg·e receipt of 3 our letter of Jan-

uarJ r 6th in ,vhich you appri e us of the fact 
that .... our building at o. 168 Clinton Avenue, 

e,, ark, \Va rented to one t nant i11 it entir t:y 
-

20 

an 1 that y n d ire to can 1 nr 111anag 111c11t 40 

I 
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agreement. Your understanding, as outlined in 
your letter, to the effect that yo11 owe us five 
percent ( 5 % ) of the 11ncollected rents under the 
Davis tenancy is only partiall)r correct, as a 
perusal of your copy of the management agree-
ment will show. Under it we are entitled to a 
commission to the expiration of any leases made 
during the term of the agreement. Interpreted, 
this would mean that we are entitled to five 
percent ( 5%) of the aggregate rentals provided 
in the Davis lease plus five percent (5%) of th e 
aggregate rentals of tl1e lea e made with Peter 
Glod, to the date of their expiration. 

From previous correspondence ,vitl1 us on th e 
ubject and interviews ,vith the writer person -

ally, you are a,vare of the fact that ,ve hav 
made a strenuous effort over a long period of 
tin1e to rent the premises at rentals "Thicl1 you 
named. You are also a,vare of the fact that thi 
effort re ult d i11 our having produced 011e pro -
pective tenant ,\Tl10 ,Ya ready, ,villi11g and abl 

to take a lea e on tl1e e11tire building, 011e pro -
pective tenant for the three vaca11t apartment , 

and a nun1ber of tenants for the apartments in -
dividually," none of ,vhich, ho,vever, you saw fit 
to accept altho11gh: the rentals wl1ich they ,vere 
ready to pay and the respon ibility of the variou 
pro I ect involved ,vere up to the standard which 
you Tour elf had et. 

Und r tl1e e circumstanc s and i11 vie,v of our 
effort and accompli l1me11t on your behalf over 
the long' period in ,vhich ,,,.e managed this prop -
ert) durinO' ,vhicl1 our con1pen ation was di pro -
portio11a t ,, i th the amount of time and effort 
\Yhich ,v e~,.P nded, and in vie,v of the fact that 
~'"Oll elect to termi11ate our agreement, , e f I 
that ,v a re not onl~ .. t cln1ically but 111orally e11-
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titled to the commissions set forth on the bill 
,vhich ,·re en-close for your early attention. 

Very truly yours, 

FEIST & FEIST, INC. 

R. G. SCHWE ·BEMEYER, 
Secretary. 

R. G. Schwebemeyer. 
J nclosure- Bill 

V .. 

10 
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NOTICE OF APPEAL. 

ESSEX COUNTY CIRCUIT COURT. 

FEIST & FEIST, I c., 

vs. 
A. & A. REALTY Co., 

Plai1iti ff, 

D-efendant. 

Action/ 
at LauJ. 

Notice of 
Appeal. 

To Harry L. Brittin°·harn, E q., attorney for 
defendant. 

SIR: 
PLEASE TAKE NOTICE, that the plaintiff in the 

20 above-entitled cau e appeals to the Court of 
Error and Appeal in the la t resort in all 
causes in ew Jersey from the judgment of the 
Essex County Circuit Court entered in thi rau e 
on the fallowing g·round: 

30 

40 

1. That the Judge of the E ex County Circuit 
Court erred in g·rantin(Y a non- nit in favor of 
the defendant in the above-entitled cau e. 

Dated, Februar~y 15, 192 . 

Your re pectfully, 

PHILIP J. S HOTLA D, 
Attorne for Plai11tifI. 

ervice of a tru copy of the ,, ithin notic of 
appeal i h reb.,. c l ... no,vledg·ed thi 15th dar of 
11 bruary, J 9_ . 

H. L. BRITT! GII f, 
ttorn y for D f n L: nt. 



Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

FEIST & FEIST, lNc., a corpora-
tion of N e,v Jersey, 

Plai11,tiff-Appella11i, 

vs. 

A. & A. REALTY CoMPANY, a cor-
poration of New Jersey, 

Def eridarit-Appellee. 

Actio1i 
at Law. 

On Appeal 
from Essex 
C oitrity Cir-
citit C oitrt. 

BRIE F FOR DEFENDANT -APPELLEE . 

Facts. 

Thi i an action brought by the plaintiff, Feist 
& Feist, I11c., a corporation of N e,v Jersey, en-
gaged in the real estate -business, to recover from 
def enda11t, so-called con1mi io11 or da111ao·e 
alleged to be due and o,ving to it u11der the term.__ 
of a written contract (Exhibit P. J, page 37) 
,vhich it entered into on September 13, 1922, ,vith 
Henry Allsopp and Benjamin Myer. This con-
tract provided for the management by Feist & 
Fei t, Inc., of certain premi e located at No. 168 
Clinton avenue, Nevvark, Ne-\v Jersey, v\hich 
premise ,vere at that time o,vned by the ai ,d 
Henry Allsopp and Benjamin Myer. The plai11-
tiff allege that thi~ contra t ,, a adopted b·y the 
def ndant, A. & A. R alt,.,. Compan3r, a ub equ nt 
O\Yner of aid pr mise . 

'lhe claim for damage i11 thi ea i ba d 
ol 1 and ntir 1 upon a p nalt-y impo ed for 

cane llation in paragraph 7 of ~ail ontract, 
,Yhi h r ad a f ollo"T : 

"The aid agency hall comm 11r on th 
Fift nth da of Sept 111b r,-1922, and hall 
eontinue for a p rio<l f 1 ~rear and ;vill on-
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tinue thereafter from year to year, unl 
either party shall notify the other that the 
ame is to terminate by giving three month~ 

,vritten notice prior to the expiration of thi 
agreement or any renewal thereof. In th 
event that this agreement i cancelled a 
herein provided for, prior to th expiration 
of ~ny lea e or t nancies exi ting in th 
above property, the . aid own r her by agr 
to pay to the aid agent on the date of th 
cane llation of thi agreement or any r ne,Yal 
thereof a herein provided for, a commi ion 
equal to 5% on the full amo11nt of all u ·h 
lea e and tenancie . '' 

Thi uit is not brought for com pen ation for 
rvic act11ally performed by the plaintiff und r 

thi contract or 11nder an implied contract of hir . 

On the trial of the ca e, plaintiff introdu cl 
both oral and docum ntary evid nee in an ffor 
to e tabli h the adoption of thi contract b th , 
defendant corporation. At the clo e of the plain-
tiff' · ea .. i, 011 motion of defendant' coun 1, h 
Court directed a judgment of non-suit for th 
r a on that the plaintiff had fail d to off r any 
t) "id ne tending to ho, that the def ndant or-
poration }1ad adopted or affirmed th contrar · 
and that, th ref ore, the d fendant orporation 
val not bound b·v the t rm of the aid ontra . . 

ARGUMENT. 

vV re~ p etfull T ~

1 uhmit that the non- nit h.,. 
th trial rourt \va propei· b rau th plain iff 
ha<l fail d o off Pr id nr to tabli 1 th ad p-
•io1 or affirmati n of th r n rart in <JU tio11 b.~ 

th d f n<lant. 

Th th or ,. on , "hi ·h thi .. nit i: hr uaht i that . 
th d f ndant eorporation ,va uh1-'titut d · r 
HPnr~T \.ll 1 pp anct B njamiu ... 1.,,. r, th parti , 
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of the second part to the ·original contract. The 
burden of proving · this novation rested 011 the 
plaintiff in the case and the maxim, '' a novation 
is not presumed'' is applicable. 

The plaintiff's case discloses that the contract 
in question was made with Henry Allsopp and 
Benjamin Myer, at a time when they owned the 
premises therein mentioned. It further discloses 
that the premises subsequently came into the 
o,vnership of the defendant corporation. It does 
not, ho,, 1ever, appear from the plaintiff's case 
how ma11y mesne conveyances intervened before 
the defendant corporation took title thereto. 

In an effort to establish that the defendant 
corporation had affirmed and adopted the co11-
tract made with Henry Allsopp and Benjamin 
Myer, the plaintiff introduced evidence of con-
versations between Ralph G. SchvYebmeyer, Sec-
retary of the plaintiff corporation and Albert E. 
Allsopp, 2nd, President of the defendant corpora-
tion. Mr. Sch,vebmeyer testified to the ma11age-
ment of the property in question by the plaintiff 
corporation, for Henry Allsopp and Benjamin 
Myer, and to receiving notices of change of own-
ership, and to the subsequent payment of the pro-
ceeds of rents collected after deducting its fee, to 
the various subsequent o,vners. He further tes- . 
tified to conversations with Albert E. Allsopp, 
2nd, relative to efforts made by the plaintiff cor-
poration to lease the premises. But, nowhere, in 
any of these conversations is the contract in ques-
tion mentioned and ,ve must the ref ore assume 
that the contract ,va never discl1ssed bet,veen 
the parties to this suit. We respectfully submit 
that there is nothing in these conversations tend-
ing to establish the adoption of this contract by 
the defendant corporation. 
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The plaintiff further introduced in eviden , 
corre pondence ,vhich pas ed between the plain-
tiff corporation and the defendant corporation 
eoncerning the lea ing~ and 111anagement of the 
premi e , but nowhere in thi corre pond nc 
doe it appear that the defendant cor1 oration 
mentioned the f orn1er contract or adopt d or 
affir1ll ed it. 

,\,. 0 rel-pectfully ubn1it therefor , that the 
plaintiff . ucceeded n1erely in e tabli hing the fact 
that the plaintiff corporation manag d the pr >P-
ert for the def ndant, after the def ndant or-. 
poration had a urned title, and that the plaintiff 

orporation received it compensation from time 
to time for rvice rendered, b. deductino- fron1 
the r nt received from the pren1ik ek, it rp n~, 
and commi ions. 

The form r contract ,va an arrangement olel>r 
h tvYeen the plaintiff corporation and H nr ·y All-

opp and Benjan1in .,.. {ycr. Ju the ,,.rry· nature of 
it tern1 , it could exi t onl. .. o long a l-I nry-
All opp and Benjan1in ~1.rer continued a o,, n r. 
of th pr 111i e or until cancell d a provided 
ther in. That contract c a1-. eel to b op ratiY 
a11c1 c al-e<l to i t whe11 th ubject matt r or 
the contract, i. e., the propert., to be manag d-
:va tran:f rred by IIenr. All op1 and B njan1in 
[~,. r to a n ,v own r. The plaintiff ,, a. notifiEd 

of th variou tran fer of the property and al-
though it ontinu d to 1nanage the prop rty- fc r 
ih 11 ,v o,Yn r: _ . o far a.· th plaintiff' a1- di.·-
elo.· . it 111ad no ffori io r 11 \Y or ontinu th\ 
1 if c of th ''"' r it t 11 cont r c ct. I t ,v a: e o 11 t 11 t to 
rend r th ~, r ie : r qui~ l < f it and to r e i\'" 1 

iL' 0111pen. ation th r for h.'" d 1n tin~· tl1 ~·au11 

fro1u th r nt. c 11 t d. 

It j: thP d fc11da11t .: eo11ip11tioll th· t \\Th 11 it 
1 ca111 th ,Yn r o th pr n i · • in qu ·ti 11 
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and pern1itted the plaintiff to continue to n1anage 
the property, the defendant n1ade itself liable to 
pa~,. to the plaintiff reaso11able commissions for 
the ervice actually rendered. It did not there-
h ,. b come a party to or bou11d by the terms of . 
a ,vritten contract which a prior owner had en-
t red into ,vith tl1e plaintiff, the covenants and 
p ualties of ,vhich the defendant corporation 
knP\Y nothing about and to ,vhicl1 it had not 
a . ented. 

'J he judgrne11t of non-suit should be affirn1ed if 
it can he ustained on any grou11d. 

,\ e re p ctfully ubn1it that the suit ,va pre-
n1atur ly brought. The .. u1n1non (paa-e 1) di .. -
rlo. . that thi suit ,vas started ~Iarcl1 3, 1927. 
· nd r the ter111s of the contract i11 question, a 
ran e of action for cancellation \Yould 11ot accrue 
until April 6, 1927. 

1~aragraph 7 of the contract in tion pro-
Yide for cancellation as f ollo,vs: 

'The . aid ag·ency shall con1n1ence on the 
:F ifteentl1 day of September, 1922, and hall 
continue for a period of 1 year, and will 
continue fro111 year to year, unle.. either 
party hall 11otify the other that the an1e L 
to tern1inate b giving three 111011th ·' vvrittc11 
11otice prior to the expiration of this agree-
111 nt or any r ne, al thereof. In the eve1it 
that thi .. , a~·re n1ent cancelled a }1 rein 
1n·ovid d for, prior to the e~ .. piratio11 of an. 
1 a._ e or te11ancie ,.i. ting in the abov prop-

rty, th . ai 1 own r hereby agree to pay to 
th .. aid ag nt on th dat of th ca11cella-
tion of thi a 0 ·r 111 nt or an r r n wal th r of 
a' h rein provid cl for, a · 0111mi :ion qual 
to 5~ on the l\111 n111onnt.--of all urh 1 a . 
ail<l tc11anri ,'.' 

l h COlll} lai11t, a . originall." fil d, all 0 'e(l that 
oniraet \Yc.L' tPr1ni na t l by 11otie P rr 1.i YC ... \. pril 
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6, 1927. Cou11sel for plaintiff, in his opening 
staten1ent to the jur~y (page 14) said "tl1e con-
tract was terminated by notice dated ,January 6, 
1927, and under the terms of the contract it goe. 
into effect April 6, 1927. '' At the conclu io11 of 
the ope11i11g state111ent and after motion b.r th 
defendant for non-suit, based on aid tatement, 
counsel for plaintiff an1e.nded that portion of the 
con1plaint by triking out the word , "April G, 
1927. '' A reading of the con1plaint in thi ca P 

a a111ended, howe·ver, \\'ill disclo~ e that the clain1 
for damag s is based solely upon a11 alleged can-
cellation a provided for in paragraph 7 above 
et forth. Thi cancellation, i alleged to ha e 

been effected, by virtue of letter of the defendant 
dated January G, 1927 (I:!~xhibit P. 5, page 44). 
Under the tern1s of the contract, the cancellation 
i accon1pli hed by the o~iving of a three month ~' 
\\

7 ritte11 11otice. That the plai11tiff interpret d th 
letter of ,January 6, 1927 (Exhibit P. 5), a uch 
11otice i bor11e out b~r the languag of the co111-
plaint throughout. 

The fir. t paraO'raph of the ro1nplaint contain.· 
the follo,vino- language (page 2) : 

'' 111 and b ., the term of aid Agreen1ent 
aid All opp and Myer further agreed with 

the plai11tiff to pay to the aid plaintiff on 
th elate of the cancellatio111 of aid agree-
nient, or an_r ren ,val thereof, a therein ; pro -
i id ed for, a con1mi ion equal to 570 on th) 
full an1ount of all lea and tenancie. Ti .. t-
ing~ at th tim of th ca11cellation of aid 
agre n1 nt until the 0~Tpiratio11 of aid 1 a c. 
and t nanrie .. '' 

Paragrapl1 of th on1plaint quot .· fro111 th\ 
ontra t a~ follo,v~ (pacr 6): 

'Tn the vent that thi~" agr 111 nt i." can-
e e 11 d H ' h l' i 11 pr O rj <led f () r' 1) r i Or t O th l 

~rpiration of an . ., 1 a:e or t( nan i e~~i ting 
in th ahov prop rt), the aid o,vn r her hy 
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agrees to pay to the said agent on the date 
of the cancellation of this agreement or an}r 
rene"\\ral thereof as herein provided for, aJ 
co1nmission equal to 5 % on the full a111ounts 
of all s11ch leases and tenancies.'' 

\\'" e ub111it that the plaintiff's case . establishes 
eo11clusively the fact that plaintiff relies upon the 
1 tter of tT anuary 6, 1927, as 11otice of cancella-
tion, a provided for in the contract, and under 
.·ucli notice, the contract ,vas terminated on April 
(), 19:27. If the contract vYa 11ot terminated until 
April 6, 1927, then the penalty provided for in 
paragraph 7 of the contract would not have bee11 
due and o,ving 11ntil 011 and after that date; and 
thi nit having been started 111ore than thirt. 
day· before wa · pren1aturel. brought. 

Conn cl for plaintiff on page 5 of hiR brief 
eontcnd that the letter of the defe11da11t (Exhibit 
I). 6, page 45) is e, 7idence that the defendant had 
adopted the ,,Tritten . contract hecau. e of the u~c 
of the f ollo,,Ting language: 

'' Since thi. . ituation appear to rest 
largel~y with the management or lack of 111an-
age111ent of the building· it ,vill be necessary-
for u. to g--ive other r al e tat 1ne11 a chance, 
nnle.·. you ran cha11ge the .. ·itnatiou b)· .,.u-
' e1n h r 1 :·t. Plea. e advi. e. '' 

On th rontrar)T, "\Y0 r ,"peei.f11ll~· . u1n11it that 
thi, langnage plainl~T indicat , that the d fcnclant 
did 11 o t r o 11: id er it Bt1 1 I' ho 11n d hY a 11 Y "\Yr it ten co 11 -. . 
traet. J. o n1e11tion i." n1ade1 of the eontraet and 
the def ndant, ,Yhrn it. aid, ''it ,yjll h n cc .. arr 
for u. to giYc othPr r<:Rl , tatc 1ncn a rhanc " 
11lai11ly expre ... eel iL judgn1ent tl1at ii ,va.· not 
hound to retain the plain ti ff i11 it.· cn1plor au>~ 

r than it intere L" ju .. ·tific(l , nch r t 11tio11 . 

.. :-\µ;a i 11 c-o1111. ·Pl l' or pl a i u ti fT o 11 pa g <. G of h j . 
bri f quot '., f l'Olll n l lt i.l1r () r th clef ll lan t ( E.J~T -
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hi bit P. 5) and contend · that this language "very 
clearly and very strongly tates that it (the de-
fendant) wa bound by the term of the written 
contract.'' That letter in it entiret read a 

• I f ollo,vs: 

'' This i to inf orn1 you that we have lea ed 
the entire property at 168 Clinton Avenue to 
J\Ir. Peter Glod, and have as igned the lea e 
of Ann Davi to hi1n. Therefore, commenc-
ing Februar> 1, he ,vill collect the rent and 
take over the O'eneral 111anag~ m nt of the 
building·. 

"A we under tand it, we owe you 5% of 
the uncollected rent of the Davi lease, which 
> on con ummated la t October, and if you 
,vill render u a bill for ame, we will be 
plea .. ed to end you a check. ' 

There i no n1ention made in that letter of the 
,vritt 11 contract and the lang·uaO' contained in 
the fir t para{)'raph cl arly indicates that thr 
defendant did not have a written ontrart in mind 
and di<l not eou "'idcr that it \Va. hound by any . . 
uch con tract, but ,va tern1ina tin O' tl1 ... r rice._ 

of plaintiff corporation a it agent, a it on-
id red it had a right to do. In the e ond para-

graph of that 1 tter mention i 111ad b> the d -
f n<lant of co1nn1i ion re1naini11 o du on th .. o~ 
call d "J)avi L a e, '' "\\ hich 1 a e had b n eon-
.. ummated b)r th plaintiff and a portion of \Yhich 
ron1mi ... ion had been theretofore r c iv 1 bY th . plaintiff hy· ,Ya.,. of d lurtion fron1 r nt· e 1-
1 t 1 by it. 'I hi ... eon1111i. ,1 ion ,,,,a. dn for , r\"-
ir actually JJerforniecl h." th< plaintiff and 11ot 
du a.· a 1 art < f th p nalt_v in po. eel h:v para-
0·ra I h Y 11 of th ·on tract. 

Th amonnt of' thi.- ' mmi.-.-ion r maimn ,!.,' lm-
1 ( i 1 a1101111ti11p; to $:50.00 "Ta.· C'1ai1n tl to hP 1u 
nn 1 r th "\\Tritt 11 eo11irnc-L rI h trial rourt d 1 -

c id d that th writt n contract rn · not hi11ding-
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on the defendant and the ref ore there could be no 
lan1ao·e a sessed against the defendant 011 ac-

count of the co11tract . 

. A.gain on page 8 of plaintiff's brief, it is con-
t nd d that the defendant corporation is bound ' 
hy-the tern1s of the written contract on the theor3r 
that the original 111aker of the contract, Henr~y 

lL·opp and Benjamin 11yer afterward conveye<-1 
thj l)roperty· to the defenda11t corporatio11 of 
,rhich he a un1es the·v were n1en1bers. This as-. 
I nn1ption is 11ot borne out by any proof in the 
plaintiff's ca e. So far as the plaintiff's case di -
,elo e , IIenry Allsopp and Benjamin Myer have 
absolutely no connectio11 ,vith or interest i11 the 
defendant corporation. The 1nere fact that 
Albert E. Allsopp, 2nd, ,, ho signed Henry All-

\ name to the ,vri tten ron tract af 
hecan1e president of the defendant corporation, 
and, that the defendant corporation after,varcl 
h came the owner of the propert)T in tion, 

far a the plaintiff's case discloses, was a 
1nere coincidcnc a11d doek not jul tify chargi11g· 
th defendant corporation ,vith any re pon ibility 
under the contract it elf. 

,, ... e re pectfull.,. ·ubn1it there£ ore, that the 
plaintiff did not offer any evidence ,Yhich ,voul · t 
ha e ju tified the Court in ubn1ittincr the case 
to the jury; that the plaintiff failed to e tahli h 
the adoption of the \Yri t te11 contraet by th de-
f nclant corporation and that, therefor , th judg·-
111ent of th trial court directing a non- uit hould 
b( affir111 d. 

I~ I pertfully I- uhn1itt cl, 

TI4.\RRY I.1. BRITTINGF-TA~'1, 
ttor11 y for Def ndant-Appell . 

( I 10 RG fi.1 l). ~l l: l.JLIG A , 
Of {__iou1L' 1 for D f ~n<lant-~--\..ppell c. 





Arthur w. Crose, Law Printer, 55-51 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

FEIST & FEIST, !Ne., a corpora-
tion of New Jersey, 

Plaintiff-Appella .nt, 

vs. 
A. & A. REALTY CoMPANY, a cor-

poration of New Jersey, 
Def endant-Appellee. 

Action 
at Law. 
On Appeal 
from Essex 
Circuit. 

BRIEF FOR PLAINTIF ·F-APPEL .LAN·T. 

Facts. 
On the 13th day of September, 1922, Benjamin 

Myer and Henry Alls opp owned a four-family 
apartment house located at 168 Clinton avenu~ 
in the City of Newark, County of Essex and State 
of New Jersey, and _ employed plaintiff by a writ-
ten contract to take full charge of and manage 
the said property including the leasing, the col-
lection of rents, the making of repairs, of hiring 
and discharging of help, the purchase and supply 
of coal for heat and hot water, etc. Allsopp and 
Myer agreed to pay the plaintiff by the terms 
of said contract five per cent. of the total amount 
of collections from the property and also to 
reimburse plaintiff on demand for all expenses 
incurred in connection with the property. The 
contract provided that it shall commence Septem-
ber 15, 1922, and continue for a period of one 
year and thereafter from year to year until 
either party shall notify the other that the same. 
is to terminate by three months' written notice 
prior to the expiration of the contract or any 
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renewal thereof. Said contract contains the 
""'"" further provision : 

'' In the event that this agreement is can-
celled as herein provided for prior to the ex-
piration of any lease or tenancies existirig i·n 
the above property, th.e said owner hereby 
agrees to pay to the said agency on the date 
of the cancellation of this agreement or ariy 
renewal thereof as herein provided for a com-
mission equal to five per cent. on the full 
amounts of all such leases and tenancies.'' 
(See State of the Case, Exhibit P. 1, pp. 
37-41.) 

The plaintiff pursuant to the term of the writ-
ten contract which was signed by Benjamin Myer, 
personally and by A. E. Allsopp, 2d, on behalf 
of Henry Allsopp entered upon said employm nt 
nnd took charge of said building until February 
1927, when the agency was terminated by the 
A. & A. Realty Co., by a notice signed by A. E. 
Allsopp, 2d, as president, which company had 
become the owner of the property. 

During the period when the written contract 
was in effect, September 15, 1922, to February 
1, 1927, the plaintiff continued in the :management 
and care of said property under the t rm of 
the contract without interruption, but on ov m-
ber 18, 1922, by a notice (See Exhibit P. 2, p. 
41) signed by A. E. All opp, 2d, the plaintiff 
wa notified thereafter to i ue the check for 
the rent coll cted to A. E. All opp, Inc., in-
stead of Henry All opp as thereto£ or , and on 
January 16, 1923, by another notice on the letter-
head of the A. & A. Realty Company, the plain-
tiff wa notified thereafter to send the tat m nts 
for said property in duplicate and to make tl e 
check from then on payable to the A. & A. 
Realty Company in tead of to A. E. All opp, 
Inc. (Se E hibit P. 4, p. 43). Thi notic it 
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will be noted is during the period when the 
original written contract was still in force and 
is dated only a few months after the making of 
the original written contract. 

After the receipt of that letter, the plaintiff 
continued to manage the property the same as 
from the beginning of the original contract until 
February 1, 1927, when it was terminated by the 
A. & A. Realty Company by written notice dated 
January 6, 1927 (See Exhibit P. 5, p. 44 and 
testimony of Ralph G. Schwebemeyer, p. 19, 11. 
30 to 40 and top of p. 20). 

All of the notices and the original contract 
were signed by A. E. Allsopp, 2d, who is the 
president of the defendant company and who had 
actual personal knowledge of the terms of the 
contract under which the plaintiff worked and 
managed the property. In the notice terminating 
the plaintiff's employment for the management 
of the property defendant states: '' As we under-
stand it, we owe you five per cent. of the un-
collected rent of the Davis lease.'' (Exhibit 
P. 5, p. 44.) The plaintiff refused to accept the 
tendered payment, but demanded in addition to 
the five per cent. tendered on the Davis lease, 
five per cent. on the lease to Peter Glod, which (he 
defendant company had entered into during the 
continuance of the management agreement. Upon 
defendant's refusal to pay same this action was 
brought. Notwithstanding the fact that the 
plaintiff was entitled at least to recover the five 
per cent. on the unexpired term of the Davis 
lease, which was admitted, which amounts to 
$50, and that it was entitled to recover $975 on 
the Glod lease by the terms of the contract, the 
learned judge presiding at the Circuit granted 
a non-suit against the plaintiff and in favor of 
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the defendant, to which exception was duly tak n 
and noted as ground of appeal, giving as his 
reason 

'' I will hold that the written contract i 
not binding upon the present defendant and 
the plaintiff is restrained from recovering 
on that contract. On that ground, I ,vill 
grant the non-suit.'' 

From this decision and judgment based there-
on, plaintiff has taken this appeal. 

ARGUMENT. 

The question in this case is, whether the de-
fendant is bound to plaintiff on the contract 
which was originally made by plaintiff with Ben-
jamin Myer and Henry Allsopp. 

The proof is clear that the defendant is the 
successor in title to Myer and Allsopp as testified 
to by Albert E. Allsopp, 2d, the president of the 
d fondant corporation, on page 32, lines 1 to 30, 
as follows: 

'' Q Mr. Allsopp, I show you Exhibit P. 1, 
the original agreement with Feist & Fei t for 
the management of this property. Did you 
sig11 that f A I did. 

Q I ho,v you Exhibit P. 2. Did you sio-n 
that f A I did. 

Q I show you Exhibit P. 4. Did you icrn 
that. A I did. 

Q I ho, you Exhibit P. 5. Did you ign 
that. A I did. 

Q I ho,v you E .. /hibit P. 6. Did you io-n 
that . A I did ; ye , ir. 

Q I ho" you Exhibit P. 8. Did you i"'n 
thatf A I did. 

Q And Jou are the A. E. All opp, 2nd, 
that i the pre id nt of the A. & A. Reali. 

ompan. . A Ye , ir. 
Q Which o,, ned thi prop rty v r in 

"\Yhon. A I beli ve ince 1923. 
Q And till o,vn it. A Ye , ir. '' 
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It is equally clear from an inspection of the 
e.L'"hibits referred to in Mr. Allsopp 's testimony 
that the defendant corporatio11 became the owner 
of the property before the expiration of the 
original term of the written contract. When, 
on January 16, 1923, the defendant company 
notified the plajntiff that it was the one entitled 
to receive the statements and the checks (Exhibit 
P. 4, p. 43), it was a 11otice to plaintiff that de-
f cndant from that time on was its employer 
under the contract instead of Myer and Allsopp. 
"\\ h n the plaintiff thereafter continued to man-
ag the property on behalf of the defendant, it 
,Ya an express assent to the substitution of de-
fendant for :I\fyer and Alls opp as the other party 
to the contract Exhibit P. 1. When the defend-
ant ,,rote tl1e letter Exhibit P. 6, in vvhich 
among otl1er things it states: 

"Since this situation appears to rest 
largely vvith the management or lack of 
ma11agement of the building it will be neces-
ary for us to· give other real estate men a 

chance, unless you can change the sit11ation 
by November 1st. Please advise,'' 

jt ,va further evidence that the defendant l1ad 
adopted the original contract and was giving 
v nt to criticism as a party to it. It is clear 
that the plaintiff accepted the defendant COJil-

pany as its employer and continued to perf orru 
and endeavored to perform its duties under the 
term of the writte11 contract and that the de-
f ndant havillg actual knowledge of the vvritten 
on tract ,vith the plaintiff, accepted plaintiff's 

11nder tl1e terms of the contract and 
f uh titute l it elf for the original o,vners of the 
property i11 question. Furthermore, the def end-
ant in Exhibit P. 5 appearing on page 44 of the 
ca a,... · ' <-.; • 
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'' As we understand it, we owe you five p"r 
cent of the uncollected rent of the Davi 
lease, which you consummated last October, 
and if you will render us a bill for same, 
we will be pleased to send you a check.'' 

Defendant thereby very clearly and very strongly 
states that it wras bound by the terms of the 
written contract because its offer to the plaintiff 
is to pay according to the terms of the written 
contract, except that the defendant in its own 
interest attempts to exclude the five per cent. 
commission on the Glod lease, which it had en-
tered into before it terminated the contract with 
the plaintiff by means of the notice contained in 
the same Exhibit P. 5. 

If therefore, the plaintiff was not managing the 
property in question for the defendant from 
January 16, 1923, until February 1, 1927, under 
the terms of the written contract, which was in 
force on January 16, 1923, under what contract 
was the plaintiff working and managing the plain-
tiff's propertyf With the performance of what 
contract did the defendant find fault in its letter 
of October 6, 19261 (Exhibit P. 6). Under the 
term of what contract did the defendant under-
tand that it owed the plaintiff five per cent. for 

the balance of the term of the existing Davis 
lea e 1 Any attempt to answer these questions, 
demonstrates that the contract between the par-
ties is Exhibit P. 1. That is the only contract of 
v hich there i any evidence in the case, and the 
only contract that wa ever entered into by the 
plaintiff for the management of the property in 
que tion. 

otwith tanding this ituation, the learn d 
Court below grant d a non-suit against the 
plaintiff. 
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The law applied to this state of facts is: 

That there was a novation by the acts of the 
par ties, and that defendant having accepted the 
benefits of the contract, also assumed the liabili-
ties thereunder. 

Seacoast R. R. Co. v. Wood, 65 N. J. Eq. 
530; affirmed 78 N. J. Eq. 298. 

In Parsons Manufactu -ring Co. v. Ham .ilton Ice 
Manufactu ,ring Co., 78 N. J. L. 309; 73 Atl. 254, 
Just ice Minturn, speaking for the Supreme Court, 
says : 

'' N ovation consists of a bilateral agTee-
ment for the substitution of one obligation 
for another, and m.a.y take place eith ,er by 
th e substitu.tion of a new for a.n old party, or 
by the substitution of a new agreement be-
t ,vcen the same parties, or by a c.hang·e of 
parties and agreement at the same time.'' 
29 Cyc. 1134, and cases; Lattimor v. Harsen, 
14 Johns. (N. Y.) 330; Munroe v. Perkins, 
9 Pick. (Mass.) 298; 20 Am. Dec. 475. 
Wh ether or not the novation ~n fact exist eel 
iuas a question u.n.der th.e testim.ony, and the 
circumstances for the jury to pass u.pon. 
* * * 

It was also perfectly competent for the 
corporation, through its agents, to ratify 
the agr eements of those agents; and this 
ratification, which is substantially another 
method of estoppel in pais, may be evidenced 
from the facts and circumstances and the 
act s of the parties and the nature of the 
subject-matter involved. Fifth Ward Bank 
v . First National Bank, 48 N. J. La,v, 513; 7 
Atl. 318; State v. M. & E. R. R. Co., 23 N. J. 
Law, 360; Park v. Grant Locomotive Works, 
40 N. J. Eq. 114; 3 Atl. 162. While this 
doctrine of estopp el is equitable in its origin, 
it is equally available in an action at law in 
order to subserve the ends of justice. Kirk 
v . Hamilton, 102 U. S. 68; 26 L. Ed. 79. 
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Tl1ere is ample authority also to suppo1't 
the proposition that the def enda11t, having 
taken over the assets of the former company 
for the purpose of carrying on its business, 
without apparent change in the personn el 
of the concern, is liable for the payment 
of the debts of the former concern. It is 
held to take the benefits and advantages c1t1n 
01iere. 10 Oyc. 1111, and cases; Du Vivier v. 
Gallice, 149 Fed. 118; 80 0. 0. A. 556; Hiber-
nia Fire Ins. Co. v. St. Louis R. Co. ( C. C.) 
10 Fed. 600.'' 

In the i11stant case, the evidence is so clear 
tl1at there was a novation by substituting the 
defendant, the successor in title for Myer and 
Allsopp tl1e previous o,vners, that the Court be-
low could very well have directed a verdict in 
favor of the plaintiff on that point; but to say 
the least, it certainly should have been left to 
the jury. 

In Brautigam v. Deari & Co., 86 N. J. L. 549, 
affirmed by the Court of Errors on the Supreme 
Court opinion in 86 N. J. L. 676, Justice Kalisch, 
speaking for the Supreme Court, ,vhere the ques-
tion ,vas ,vhether or not a corporation is bound 
by the terms of the contract made ,vith the per-
sons that after,vards formed the corporation, but 
before it came into existence held: 

'' The three brothers are the corporation. 
N o,v, from the facts that the company re-
ceived and accepted the two check for 
$5,000 each of the plai11tiff for the tock 
issued to l1im after the formation of the 
company, and took the plai11tiff into it ein-
ploy, and paid him $40 per ,veek, a jury 
miO'ht rca onably l1ave found that the cl -
f endant company ratified the contract termed 
the 'short con tract.' '' 

Paraphrasino- Justice I{alisch 's decision, ,ve 
may a~y A. E. Allsopp is the corporation in that, 
hi kno,Yledo-e is its kno,Yledge. From tl1e fact 
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tha t the company accepted the benefits of the 
cont ract by receiving the monthly statements 
and checks from the plaintiff as income from 
the management of the property by the plaintiff 
and found fault with the plaintiff's management, 
and paid the plaintiff five per cent. commission 
on all collections in accordance with the terms 
of the written contract, and tendered payment 
of the amount owing to the plaintiff for the 
bala nce of the term of the Davis tenancy, upon 
a te rmination of the contract, a jury might 
rea onably have found that the defendant com-
pany ratified the contract. 

I n Pratt v. Oshkosh Ma.tch Company, 89 Wis. 
406; 62 N. W. 84, the facts are that plaintiff 
sold lumber to a partnership known as Jones & 
\\ yman. Before delivery of the lumber, Jones, 
,Yho carried on all the negotiations with the 
pla intiff, notified the plaintiff that Jones & 

• 
vVyma11 were incorporat8N'tind would vvant the 
corporation to have the lumber. -After the cor-
por ation ,vas formed, plaintiff received various 
orde rs from Jones ; on one occasion to change 
tho dimensions of the lumber, on another occasio11 
to hold it, on another occasion to ,vait for pay-
ment. The lumber was destroyed 1y fire before 
1eliv ry, but after title had passed, and plaintiff 
11ed defendant, the corporation for the amou11t 

of the bill. Defendant pleaded that it had 
ent ered into no contract with the plaintiff. The 
Court belo,v non-suited the plaintiff. On appeal 
ihe lo,v r court ,vas reversed and it was held to 
b a jury question / as to u·hether or not the cor-
1Joratiori was liable ori the co,itract of purchase 
fo r the lumber by adopting it after it came irito 
c. ,i._ f ence. 
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Plaintiff therefore respectfully submits for the 
reasons above stated and upon the authorities 
referred to that even -if the fact that defendant 
was bound by the contract sued upon was not 
so clear as to make it a court question, it should 
have been left to the jury, and therefore, the 
judgment of non-suit should be reversed and a 
new trial ordered. 

Respectfully submitted, 

PHILIP J. SCHOTLAND, 
Attorney for and of Counsel 

with Plaintiff-Appellant. 
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Facts. 
This is an action brought by the plaintiff, Feist 

& Feist, Inc., a corporation of New Jersey, en-
gaged in the real estate business, to recover from 
<lef enda11t, so-called commission or dan1ag·es 
alleged to be due and owing to it under the terms 
of a ,vritten contract (Exhibit P. 1, pag 37) 
,vhich it entered into on September 13, 1922, ,vith 
Henry Allsopp and Benjamin Myer. This con-
t ract provided for the management by Feist & 
Feist, Inc., of certain premi e located at No. 168 
Clinton avenue, Newark, New Jersey, vvhich 
premi ,verc at that time owned b the said 

' 

Henry Allsopp and Benjamin Myer. The plain-
t iff allege that thi contract ,va adopted by· the 
defendant, A. & A. Realty Com pan T' a sub eq11ent 
o,vn r of aid premises. 

The claim for damag i11 thi ca e i ba ed 
ol ly and entirely upon a penalty impo ed for 
'ane llation in paragraph 7 of .. aid contract, 

,Yhich r ad a follo,v : 
'' The aid agency hall comm 11c on the 

Fifteenth day of September, 1922, and hall 
rontinu for a p riod of 1 ·yea ·, an 1 ,vill con-
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tinl1e thereafter from year to year, unle 
either party shall notify the other that the 
same is to terminate by giving three month ' 
written notice prior to the expiratio11 of thi 
agreement or any renewal thereof. In th e 
event that this agreement is cancelled a 
herein provided for, prior to the expiration 
of any lease or tenancies existing in th 
above property, the said o,vner hereby agr 
to pay to the said agent on the date of the 
rancellation of this agreement or any renewal 
thereof as herein provided for, a commission 
Pqual to 5% on the full amounts of all uch 
leases and tenancies.'' 

This suit is not brought for compensation for 
services actually performed by the plaintiff und r 
this contract or under an implied contract of hire. 

On the trial of the case, plaintiff introduc d 
both -oral and docl1mentary evidence in an ff ort 
to establish the adoption of thi contract by th 
defendant corporation. At the clo e of the plain -
tiff' ca~e, 011 motion of def e11dant 's coun el, th ) 
Court directed a judgment of non-suit for th 
rea on that the plaintiff had failed to offer any 
)vi l nc t nding to ho,v .that the defendant cor-

poration had adopted or affirmed the contrart 
and that, there£ ore, the defendant corporation 
,va._ not bol1nd b the terms of the aid contract . • 

ARGUMENT. 

'vV re .. p ctfl1lly ubmit that the non- uit JJ., 
th trial court \Ya.. proper b cau e the plaintiff 
had failed to off r cvid nee to e tabli h th adop -
tion or affirmation of th contract iu qu tion, by· 
th def ndant. 

'Ihe th or. 'r 011 , hieh thi nit i " brought i that 
th d )f ,ndant eorporation ,Ya .. ub titut d for 
H nr~r All opp and B njamin My r, th parti 
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of the second part to the original contract. The 
burden of proving this novation rested 011 the 
plaintiff in the case and the maxim, '' a novation 
j not presumed'' is applicable. 

The plaintiff's case discloses that the contract 
in question ,vas made ,vith Henry Allsopp and 
Benjami11 l\fyer, at a time when they owned the 
pr emises therein mentio11ed. It further discloses 
that the premises subsequently came into the 
o,vnership of the defendant corporatio11. It does 
not, hovvever, appear from the plai11tiff 's case 
ho,v many mesne conveyances intervened before 
the defendant corporation took title thereto. 

In an effort to establish that the defendant 
corporation had affirmed and adopted the con-
t ract made with Henry Allsopp and Benjami11 
l\Iyer, the plaintiff introduced evidence of con-
versations between Ralph G. Sch,vebmeyer, Sec-
re tary of the plaintiff corporation and Albert E. 
All opp, 2nd, President of the defendant corpora-
tion. Mr. Sch,vebmeyer testified to the ma11age-
ment of the property in question by the plaintiff 
corporation, for Henry Alls opp and Benjamin 
Myer, and to receiving notices of change of own-
er hip, and to the subsequent payment of the pro-
ceeds of rent collected after deducting it fee, to 
the variou ub equ nt o,vn r . He further te - , 
tifi d to conver ation ,vith Albert E. Allsopp, 
2nd, relative to effort mad by the plaintiff cor-
poration to 1 a e the premi es. But, nowhere, in 
an. of the conv r ation i the contract in quel-.J-
t ion m 11tioned and ,v mu t th r for a ume 
that th contract ,va l. n er di ct1 ed b t,veeu 
th partie to thi uit. W r p ctfully ubmit 
that th r i nothing in th onversations tend-
ing to tabli 11 th adoption of thi contract by 
the d f ndant corporation. 
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The plaintiff further introduced in evidence, 
correspondence which passed between the plain-
tiff corporation and the defendant corporation, 
concerning the leasing and manag--en1ent of the 
premises, but nowhere in this correspondence 
does it appear that the defendant corporation 
mentioned the former contract or adopted or 
affirn1ed it. ,,re respectfully sub111it the ref ore, that the 
plaintiff succeeded merel~y in establishing the fact 
that the plaintiff corporation managed the prop-
erty for the defendant, after .the defendant cor-
;poration had assumed title, and that the plaintiff 
corporation received its compensation from time 
to time for services rendered, by deducting f ro1n 
the rents. re ,ceived from the premises, its expen .. e ... 
and commissions. 

The former contract was an arrangement solely 
between the plaintiff corporation and Henry All-
sopp and Benjan1in ifyer. I11 the ,~ery natl1re of 
its terms, it could exist only so long as Henr) r 
Allsopp and Benjamin if-yer continued as owner . 
of the premises or until cancelled as provided 
therein. That contract ceased to be operatiYe 
a11d ceased to exist whe11 the subject matter of 
the contract, i. e., the property to be managed-
,vas transferred b·y Henry Allsopp and Benjamin 
Niyer to a new owner. The plaintiff was notified 
of the various transfers of the property and al-
thougl1 it continued to n1anage the property for 
the ne,v o,, ... ners, so far as the plaintiff's case di~'-
c lo. es, it 1nade no effort to renevv or continue tlie 
life of the " 7 ritten contract. It ,vas content to 
render the services required of it and to receiv 
it co1npensation therefor b? deducting the sa111 
fro111 the rent collected. 

It i.__" the def cndan t \· con te11 tion that ,\'h 11 it 
beca111e th o,vner of the pr n1isc in que...: tion 
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and pern1ittcd the plaintiff to continue to manage 
the property, the defendant n1ade itself liable to 
pay to the plaintiff reaso11able commissions for 
the ervices actuall-y rendered. It did not there-.., 

h ,, becon1e a part~y to or bound by the terms of . 
a ,vritten contract vvhich a prior o~rner had en-
t r ed into ,vith the plai11tiff, the covenants and 
pe nalties of ,vhich the defendant corporation 
k110,v nothing about and to ,vl1icl1 it had not 
a ... "ented. 

The judgme11t of non- .. nit hould be affirn1ed if 
it can be sustained on any ground. 

,\ Te re pectfull) r . ubmit that the suit ,vas pre-
1naturely brought. The .__ um111ons ( page 1) dis-
c lo .. es that this suit was started l\Iarcl1 3, 1927. 
Under the tern1s of the contraet in que~tion, a 
ean e of action for cancellation vYould 11ot accrue 
until April 6, 1927. 

1~aragraph 7 of the contract iu qne .._ tion pro-
Yide . for cancellation as f ollo~ ., .. : 

'' The said a 0 ·ency shall co1nn1ence on the 
Fifteenth day of September, 1922, and hall 
-co11tinue for a period of 1 ·year, and will 
continue fro1n year to year, unle either 
part,., hall notifJ the other that the a111e i. 
to terminate b ., gi·vi11g three 1uonth .,' .\Yrittc11 
11otic prior to the expiration of thi ., agree-
1nent or any renc,val thereof. In the event 
that thi ' ag·reen1e11t canccllL 1d a l1erei11 
provided for, prior to the xpiratio11 of an) r 
1 a .__ or te11ancie exi ting in the abov prop -
lrty, the . aid o,vner hereby agree to pa~ to 
th .__aid a 0 ·ent on th dat of th cancella-
tion of thi a 0 ·re 111ent or an1 ren \\ al thereof 
a her in proYicl cl for, a con1mi .. ion qual 
to 5 % on the full a1nonnt · of all urh 
and 

rrh ro1nplaint, a ~ orig --inall> filed, all 0 • d that 
contra t \YH1-.' tP1·1nina t d h) T 11 ot i e - (_) ff 1cii v .. \. pril 
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6, 1927. Conn el for plaintiff, in hi op ning 
ta ten1en t to the jur. r ( pag·e 14) aid "the con-

tract was terminated by notice dated .January 6, 
1927, and under the term, of the contrad it go , 
into effect April 6, 1927. '' At the co11clu1-ion of 
the opening tatement and after motion h; th 
defendant for non- nit, ba, d on aid , tatem nt, 
coun el for plaintiff an1e11ded that portion of th 
co1nplaint by triking out th \Vord~, April G, 
1927. '' A re a din a- of the co111plain t in thi ca. P 

a a1ncn<led, bo,vever, vYill di close that the clai111 
for <larnage~ i ba d olely upo11 an all 0 • d can-
cellation a provided for in paragraph 7 ahov 
I- et forth. Thi cancellation, i all 0 'ed to have 
been effected, b:y virtue of letter of th d f endau 
dated ,J anuar. 7 G, 1927 (I1Jxhibit 1~. ,), pa 0 ·e 44). 
Under the tern1 of the contract, the can ellation 
i accon1pli hed b. r the o·ivino· of a thre n1011th~~ 
\vritten 11otice. That the plaintiff int r1 ret cl th 
letter of ,Tanuar. 6, 1927 (E _/~hibit P. 5), a· 'Urh 
11otice i" borne out by th language of th co111-
plaint throug·hout. 

The fir1-t para 0 ·raph of the con1plai11t contain.· 
th f ollo\\Tin o· lang·uarre ( page 2) : 

'' I11 and b~y the tern1 of aid A 0 ·ree1nen t 
1-"aid All opp and Myer further ao-reed \Yith 
the plaintiff to pay to th aid plaintiff on 
the dat of the carlcellation of aid a._qree-
rncnt, or any ren \\ral thereof, a therein , pro-
vided for, a con1mi ion equal to 5% on th 
full an1ount of all lea e._ and tenan i . ..Ti~ t-
ing· at th tim of th an llation of aid 
ag·re 111 11t until th r~'"piration of I- aid lea -i.· 
and t Pnanri ' 

I a rag rap h of th o 111 p 1 ai 11 t quo 1 (l .- fro 111 t l 1 1 

~011trart a~ follo,vl- (µag 6): 
I11 th , ent that thi · a 0 ·rec111 nt i · ran-t') 

ee1ll d a., h r in provid d for I rior to th} 
4rpiratio11 of c111y 1 a.: or t( na11 )i 1 .~i ting 

in th a ho pro}) rt).. th ·ai l ",'l1Pr h r h .. T 
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agrees to pay to the said agent on the date 
of the ,cancellation of this agreement or any· 
renewal thereof as herein provided for, ru 
co1nmission equal to 5 % on the full amounts 
of all such leases and tenancies.'' 

,\,,. e ub111it that the plaintiff's case establishes 
eonclusively the fact that plaintiff relies upon the 
letter of January 6, 1927, as 11otice of ca11cella-
tion, as provided for in the contract, and under 
uch notice, the contract ,vas terminated on April 

G, 19:27. If the co11tract ,va not terminated l111til 
April G, 1927, then the penalt? provided for i11 

paragraph 7 of the co11tract ,vould 11ot }1ave bee11 
due a11d o,ving until on and after that date; and 
thi Sl1it having beer1 started 1nore tha11 thirty 
days before was pre111aturely brou?ht. 

Counsel for plaintiff 011 page 5 of his brief 
contend that the letter of the def e11da11t (Exhibit 
J). 6, page 45) is e·vidence that the defendant had 
adopted the ,vritten contract hecau._"'c of the uk·c 
of the f ollo,Yin o· lan ana o·e. h ..-, t:, • 

"Since thjs situatio11 appear to rest 
largely with the 1nanagement or lack of n1an-
age111ent of thP building it ,vill be necessary· 
for us to give other real e tate men a chance, 
uul es you can change the i 1 ua t ion by o-
ven1 her l ._ t. Plea~ e advi~ e. '' 

On ihc contrnr:·, ,y·e 1·cspeetfn11~- :ulnnit that 
thi: language plajnl:· indicatP: that the dcfenclant 
did not ron sider it ·e 1 I' hound hY any ,Yri ttcn con-. . 
t raet. o n1ention i8 n1acle of the contraet and 
the defclldant, ,Yhrn jt ai<l, ''jt ""ill he necc. sary· 
for ns to give othPr real c. tatc 111011 a clianr " 
plainly expre.__~ed it jndgn1e11t that ii ,vn~· Jlot 
hound to retain the plain ti ff in it~ n1ploy an)~ 
longer tha11 it. intere t ... jn. tified . nrl1 retention . 

.. :-\ g a i 11 (' 0111 l.' ) l f O 1' 1) l Hi ll t j fT O 11 - page (i Of }i l . 
brief quote· fron1 a 1 )tter of th defendant (E .... -
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hibit P. 5) and co11te11ds that this language ''very 
clearly a11d very strongly tate that it ( the de-
fendant) ,vas bound by the tern1s of the ,, ritt u 
contract.'' That letter in it entirety read~ a 
f ollo,vs: 

'' This is to inform you that we have lea d 
the entire property at 168 Clinton Avenue to 
1Ir. Peter Glod, and have assigned the lea ·e 
of A11n Davis to hin1. There£ ore, comn1ene-
i11g February 1, he ,vill collect the rent an l 
take over the g"e11eral 1nanag--en1ent of the 
building. 

'' As ,ve understa11d it, we o,ve yoll 5o/a of 
the uncollected rent of the Davis lease, ,vhich 
you consummated last October, and if you 
,vill render us a bill for same, we will be 
pleased to send Jou a check.'' 

There i no n1entio11 made i11 tl1at letter of the 
,vritten contract a11d the language co11tained in 
the fir t paragraph clearly indicates that thr 
defendant <lid not have a ,vritten contract in n1ind 
and did 11ot con ·idcr that it ,va · bound bv anY . . 
uch contract, but ,vas tern1inati11g th ervir : 

of plai11tiff corporation as its ag·e11t, a it con-
idered it had a right to do. I11 the econd para-

graph of that letter mentio11 i~ n1ade by" the d -
f endant of eommi ion re1naining-- due on the ~·o-
ralled ''Da,i L a ,'' ,Yhich lea e had bEen ron-
ummated hy the plaintiff a11d a portio11 of ,Yhirh 

con1mi~ ion had been ther . tof ore receiv d by the . 
]Jlai11tiff h. T ,Ya~T of dednrtio11 fron1 r ut: rol-
l ct cl by it. rlhi 01111ni, io11 ,Ya~ du for rv-.. 
ie actually prrfornied by the plaintiff and 11ot 
<lue a a part of the p nal t~'" in11>0~ eel hy para-
g·raph .. v 11 of the contract. 

Th a1nonn t of t hi. ron11nii i ion r n1a1111ng un-
paid, amounting to $30.00, ,-rtL' e1ain1rd to b( 1ue 
nnd )r th ,-rriti(?ll eo11traet. 'rh trial court d -
rided that tbe ,yritt 11 contra t ,Ya not binding· 
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on the defendant and the ref ore there could be 110 
dan1ages assessed against the defendant on ac-
count of the contract. 

Again on pag~e 8 of plaintiff's brief, it is con-
tended that the defendant corporation is bound : 
by the terms of the written contract on the theory · 
that the original 111akers of the contract, Henry 
AlL·opp and Benjami11 1!fyer afterward co11ve3Ted 
thi proper(y to the defendant corporatio11 of 
,vhich he assun1es thev were n1en1bers. This as-.. 
. un1ption is not horne out by a11y proof in the 
plaintiff's case. So far as the plaintiff's case dis-
,closes, Henry Allsopp and Benjamin Myer have 
absolutely no connectio11 vvith or interest in the 
defendant corporation. The 1nere fact . that 
~-\lbert E. Allsopp, 2nd, ,vho signed Henry All-
. opp'. name to the v,-rritten contract after,vards 
hecame p,resident of the defendant corporation, 
and, that the defenda11t corporation aftervvards 
became the owner of the propert)T in ql1e tion, 
as far as the plaintiff's ca e discloses, was a 
111ere coincidence a11d does not ju tif y charging· 
the defendant corporation vvith any responsibility 
nnder the contract itself. 

,, ... e respe,ctfully· subn1it therefore, that the 
plaintiff did not offer any evidence \vhicl1 ,voulll 
have ju tified the Court in ubn1itting~ the ca .. e , 
to the jury; that the plaintiff failed to e tahli h 
the adoption of the 1.:vrittc}n contract by the de-
fendant corporation and that, therefore, the judg-
111e11t of th trial col1rt directing a 11on-suit hould. 
he a ffi r111 d. 

I~e peetfully .. ulnnitted, 

I-IARRY I"'. l3RTTTI~ GHA~i, 
Attorne., for D f ndant-Appelle . 

(l l1_JORG IJ 1). l\l UT_JLIG AN, 
Of ( 1ouu .. , 1 for D fenclant- ... ppellc . 
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,vhich read a follow : 

'' The said agency hall comm nc on the 
Fifteenth day of September, 1922, and hall 
rontinu for a period of 1 .,T ar, and ,vill con-
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tinue thereafter from year to year, unless 
either party · shall notify the other that the 
same is to terminate by giving three month ' 
,vritten notice prior to the expiration of this 
agreement or any renewal thereof. In the 
event that this agreement is cancelled as 
herein provided for, prior to the expiration 
of any lease or tenancies existing in th 
above property, the said owner hereby agree 
to pay to the said agent on the date of the 
rancellation of this agreement or any renewal 
thereof as herein provided for, a commission 
equal to 57'0 on the full amounts of all sucl1 
lease and tenancies.'' 

Thi suit is not brought for compensation for 
services actually performed by the plaintiff under 
this contract or under an implied contract of hire. 

On the trial of the case, plaintiff introduced 
both oral and documentary evidence in an ff ort 
to establish the adoption of this contract by the 
defendant corporation. At the close of the plain-
tiff' · ca e, 011 motion of defendant' coun el, the 
Court directed a judgment of non-suit for the 
rea on that the plaintiff had failed to off er any 
\vi<lence tending to sho,v that the defendant cor-

poration had adopted or affirmed the contract 
and that, there£ ore, the defendant corporation 
,va.. not bol1nd bv the term of the said co11tract . • 

ARGUMENT. 
'vVe re pertfl1lly 11bmit that the 11011-uit by 

the trial co11rt ,va.. proper becau e the plaintiff 
}1ad fail d to off er vid nc to e tabli h the adop-
tion or affirmation of th contract i11 qu tio11, by 
the d f ndant. 

The th ory 011 ,,hich thi, I. nit i brougl1t i that 
the d f ndant corporation \Ya ., ub tituted for 
Hcnr.. All opp and B njami11 11:y r, the partie" 
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of the second part to the original contract. The 
burden of proving this novation rested on the 
plaintiff i11 the case and the maxim, '' a novation 
i not presumed'' is applicable. 

The plaintiff's case discloses that the contract 
in question was made vvith Henry Allsopp and 
Benjamin Myer, at a time when they owned the 
premises therein me11tio11ed. It further discloses 
that the premises subsequently came into the 
o,vnership of the defenda11t corporation. It does 
not, l1o"Tever, appear from the plaintiff's case 
ho,v many mes11e conveyances interve11ed before 
the defendant corporation took title thereto. 

In an effort to establish that the def enda11t 
corporation had affirmed _ and adopted the con-
tract made ,vith Henry Allsopp and Benjami11 
1\1:yer, the plaintiff introduced evidence of co11-
versation between Ralph G. Sch,Yebmeyer, Sec-
retary of the plaintiff corporation and Albert E. 
Allsopp, 2nd, President of the defendant corpora-
tion. Nir. Sch,Yebm yet te tified to the manage-
ment of the property in questio11 by the plai11tiff 
corporation, for Henry Alls opp and Benjamin 
Myer, a11d to receiving 11otices of change of own-
ership, and to the subsequent payment of the pro-
ceeds of rents collected after dedl1cting it fee, to 
the various sub equ nt OvYne1\. He further te - , 
tified to conver ation ,vith Albert E. All opp, 
2nd, relative to effort made by the plaintiff cor-
poration to lease the premises. But, nowhere, in 
any of the e conver ations i the contract in que -
tion m ntioned and vYe mu t th ref ore a ume 
that the eontract ,Ya never di Cll ed b t,veen 
th parti to thi l1it. We r p ctfully ubmit 
that th re i nothing in the e conversations tend-
ing to tabli h the adoption of thi contract by 
the d f ndant corporation. 
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The plaintiff fµrther introduced in evidence, 
correspondence which passed between the plain-
tiff corporation and the defendant corporation, 
co11cerning the leasing and n1a11agement of the 
premises, but novvhere in this correspo11dence 
does it appear that the defendant corporation 
mentioned the f'orn1er contract or adopted or 
affir111ed it. 

,,Tr respectfull~, ubmit the ref ore, that the 
plain ti ff succeeded merel~y in establi bing the fact 
that the plaintiff corporation n1anaged the prop-
erty for the def enda11t, after the defendant cor-
poratio11 l1ad assu1ned title, and that the plaintiff 
corporation received its compensation from time 
to time for services rendered, by deducting f ron1 
the rents received from the pren1i es, it expen 
and comn1issions. 

The f orn1er contract ,vas an arrangement olely 
betvYeen the plaintiff corporation and Henr <I All-
sopp and Benjan1in ~1:yer. In the ,'"er)r natl1re of 
it tern1s, it could exist only so long a Henry· 
All opp and Benjami11 ifyer continued a o,vner. 
of the prerni .. es or until cancelled a provi<led 
therei11. That co11tract cea ed to he operatiY 
and cea ed to exi t whe11 the subject matter or 
the contract, i. e., the property to be manag d-
\va tran ... ferred b. Henry All opp and Benjan1in 
l\lyer to a ne\v owner. rrhe plaintiff wa. notifie<l 
of the variol1 tran fer of the property and al-
thougl1 it continued to 111anage the property for 
the nc,v O"\\Tn r., . o far a. the plaintiff'. ca, di:-
elo. e., it 111ad 110 effort to rcnc,Y or eontinuc ill 
lif P of the ,vrittPn contract. 1 t ,,.,a. ront nt to 
render the . rvir : r quired of it and to r eeiY 1 

it ... co1npr1L a tion thcref or hy· <1 ducting the ~·an1 
fro111 th r nt. collected. 

It i: thP c1 fen lrn1t'.· eo11tcHtio11 that \Yh 11 jt 
h can1 the o,Yncr of th pr mi E: in qu ~,tion 
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and pern1itted the plaintiff to contint1e to manage 
the property, the def ~ndant n1ade itself liable to 
pa y to the plaintiff reaso11able commissions for 
the services actually rendered. It did not there-
by become a part~y to or bound by the ter111s of 
a ,vritten contract vvhich a prior o"rner had en-
tered into ,vith the plai11tiff, tl1e covenants and .. 
pe nalties of ,vhich the defendant corporation 
knr,v nothing about and to ,vl1icl1 it had not 
a .. ented. 

The judgment of 11011-suit should be affirn1ed if 
it can be sustained on any ground. 

,\ ... e respectfully submit that the suit ,vas pre-
1naturely brought. The sun1111ons (page 1) di -
elo es that this suit ,vas started ~larch 3, 1927. 
l; nder the terms of the contract in que~tion, a 
eau e of action for cancellation ,yould not arcrn 
un til April 6, 1927. 

J>aragraph 7 of the co11tract iu qne tion pro-
Yidc for cancellation a._ f ol1o" rs: 

'' The aid ag·ency shall comn1ence on the 
Fifteenth day of September, 1922, and hall 
continue for a period of 1 year, and will 
continue fro1n year to ~year, unle s either 
part) shall 11otify the other that the a111e i~· 
to tern1inate by gi·ving three 111011th ·' \Yri ttc11 
uotiee prior to the e./·piratio11 of thi agree-
n1ent or anv rene,val thereof. In the e, ent , 
that thi a·)·reer11ent i .. · cancelled a " herei11 
provided for, prior to the e~'"piratio11 of an/ 
lea e or te11an,cies exi ting· in the above prop-
1rty, th aid o,vner h reby agree to pay to 
the aid ag 11t on the date of the cancella-
tion of thi " a 0 ·reen1ent or an ren ,val thereof 
a , herein provid d for, a co111mL ion equal 
to 5% on the full an1onnt ~ of all ueh lea e. 
and tcJ1a11cic.-. '' 

rrh ron1plain t, a originally fil d, all 0 ·ed that 
contract ,Ya~ ter111inat d hy 11otiee f'f Petiv-e .. -\pril 
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6, 1927. Counsel for plaintiff, in his opening 
staten1ent to the jury (page 14) said · "the con-
tract was terminated by 11otice dated Ja11uary 6, 
1927, and under the terms of the contract it goe. 
into effect April 6, 1927. '' At the ronclu io11 of 
the ope11ing staten1ent and after 111otion by the 
defendant for non-suit, based on aid tateme11t, 
counsel for plaintiff an1e11ded that portion of the 
con1plaint by striking out the ,vords, ".1\..pril G, 
1927. '' A reading of the con1plaint in tl1i ca. e 
as a111ended, however, will di close that the clai1n 
for damages is based solely upo11 a11 alleged can-
cellation as provided for in paragraph 7 above 
set forth. This cancellation, is alleged to have 
been effected, by virtue of letter of the defendant 
dated January 6, 1927 CB~xhibit P. 5, pag .e 44). 
D nder the ter1ns of the contract, the ca11cellation 
is accomplished by the giving of a thre month~'' 
,vritten notice. That the plaintiff i11t rpreted the 
letter of January 6, 1927 ( Exhibit P. 5), a' ucl1 
11otice i borne out by the language of tl1e co111-
plaint throughout. 

The fir~ t paragraph of tbe con1plaint contain· 
the following language (pao-e 2): 

'' I11 and by the terms of aid Agree1nent 
aid Allsopp and Myer further agreed ,vith 

the plai11tiff to pay to the said plai11tiff on 
the date of the cancellatio111 of aid agree-
ment, or an} renewal thereof, as therein pro-
/rided for, a con1mi ion equal to 5% on the 
full an1ol1n t of all lea .. e a11d tenanciek exi. t-
ing at the time of th cancellation of aid 
agre m nt until the e."piratio11 of aid 1 a .' 
and t nanci .'' 

Paragraph 8 of th ~on1plaint quote_\. fro111 tl1} 
con tract a. f ollo,v.. ( page 6) : 

'' T11 th event that thi a 0 ·rec1ne11t i .. can-
celled a. h r in proYided for, prior to the 
xpiration of any lea~1e or tenanci exi ting-

in th ahov prop rty, the aid o,vn r her hy 
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agrees to pay to the said agent on the date 
of the cancellation of this agreement or an}T 
renewal thereof as herein provided for, 
comriiission equal to 5% on the full amounts 
of all s11ch leases and tenancies.'' · 

,\Te subn1it that the plaintiff's case establishes 
eonclusivel~y the fact that plaintiff relies upon the 
letter of J a11uar~y 6, 1927, as notice of cancella-
tion, a provided for in the contract, and under 
. uch notice, the contract ,vas terminated on April 
G, 1927. If the co11tract \Vas not terminated u11til 
April 6, 1927, the11 the penalty, provided for i11 
paragraph 7 of the contract ,vould 11ot have bee11 
due and o,ving until on and after that date; and 
this Sl1it havi11g been started more than thirty 
days before was pren1aturely brought. 

Col1nsel for plaintiff on page fj of hiR hrjcf 
contends that the letter of the defe11da11t (Exhibit 
P. 6, page 45) is e·vidence that the defendant had 
adopted the ,vritten cqntrart because of the ns0 
of the f ollo,ving languag·e: 

'' Since this situation appear to rest 
largely with the 1nanagement or lack of man-
agen1ent of the building it will be nece ary 
for us to give other real e tate n1en a chanre, 
unle you can cha11ge the . i tua tiou by .1. To-
ven1ber 1 .·t. Plea Re advise.'' 

011 i h c contra r > T, ,Ye r cs pc et f n 11 > T • n b n 1 it that 
thi .. language plainly, incli ate .. that the def enda11t 
djd 11ot consider it elf hound hv any ,,~ritteH ro11-. . 
trart. ~o 111Pntio11 i: n1adP of the eoutract and 
the dcfc11<la11t, ,YhPn jt Raid, ''ii ,vjll he necc. ~ary· 
for to giYc oth< r r0al eRtatc Jne11 a rhanrc" 
J)lainly expre~. eel it jndgn1en t that j i ,va. 11 ot 
hound to retain the plai11tiff in j t' e1nploy an>,. 
longer than it~ t" ju .. tificd nrli retcntjon . 

.. .-\gai 11 eonn:c 1 r or 1) lni11 ti ff 011 page G of }ij. 
hri f q not \ ' f l'Olll a 1 ttPr Or the def enllan t ( E~r -
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hibit P. 5) a11d contend that this lang--uage ''very 
clearly and very trongly tate that it (the de-
fendant) ,va bound by tl1e t rn1 of the ,vritten 
contract." That letter in it entiretv read a 
f ollo,v : 

'' Thi i to inform you that ,ve have lea ed 
the entire property at 168 Clinton Avenue to 
1Ir. Peter Glod, and have as igned the lea e 
of Ann Davi to him. Tl1.eref ore, con1n1enc-
ing--February 1, he ,vill collect the rent and 
take over the 0 ·e11eral 1nanag-- ment of the 
l)uilding·. 

'' A \Y under ta11d it, we o,ve you 5% of 
the uncoll cted rent of the Davi lease, which 
-~VOll con ummated la t October, and if yoll 
,vill render ll a bill for ame, ,ve ~rill be 
plea~ ed to k end . 70ll a check.'' 

There i no n1entio11 made in that letter of the 
,vritt n co11tract and the language co11tained i11 

the fir t paragraph cl arly indicate~ that the 
defendant did 11ot have a ,vritten contract i11 111i11d 
a11d c1iJ. not co11 ·idcr il1at it ,va bound bv anY . . 
uch co11tract, but ,, a tern1inati11g th ervice. 

of plaintiff corporation a~ it.__ ag·ent, a it con-
id red it had a right to do. In the econd para-

g·rapl1 of that letter mention i n1ade by the <1e-
fenc1ant of co111mi ion ren1aining du on the o-
call d ''Davi I""ca e, '' \Y hich lea e had been con-
umma ted by the plaintiff and a portion of ,Yhich 

commi~ io11 had been theretofore received h~Y th 
plai11tiff hy ,Ya.,, of leductio11. fro1n rent~ col-
lertcd b ,, it. Thi.. ro1111ni. ion \,.,a due for rv-. 
ic actually prrfor1ned hy thr plaintiff and not 
<l11 a~ a JJart of th p nalt.,, in1po..,ecl hy para-
0·raph even of the contract. 

The an1ount of thi: ron1n1i.·:io11 r n1ai11ing-un-
paid, a1nounting to $30.00, \Y~L' elai1nccl to bP du, 
uncl 1· th "\Yl'itt ll rontraet. rrh) trial onrt d }_ 
ridc(l that tbe ,Yritten contract ,Ya not binding 
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on the defendant and therefore there could be 110 
damages assessed against the defendant on ac-
count of the contract. 

Again on page 8 of plaintiff's brief, it is con-
tended that the defendant corporation is bound ' 
by the terms of the written contract on the theory 
that the original n1akers of the contract, Henry 
Allsopp and Benja1nin :11yer afterward conveyed 
this property to the defenda11t corporatio11 of 
,vhich he assun1es thev ,vere 111en1bers. This as-

• 
~un1ptio11 is not borne out by a11y proof in the 
plaintiff's case. So far as the plaintiff's case dis-
,closes, Henry Allsopp and Benjan1in Myer have 
absolutely no co1111ection ,,,ith or interest in the 
defendant corporatio11. The 111ere fact that 
Albert E. Allsopp, 2nd, who signed Henry All-
~opp 's name to the ,vritte11 contrart afterwards 
beca1ne p,resident of the defendant corporation, 
and, that the defendant corporation after,varcls 
became the o,vner of the property jn ql1estion, 
as far as the plaintiff's rase discloses, was a 
1nere coincidence and does not justify charging 
the defendant corporation wit 'h any responsibility 
under the contract itself. 

,,Te respe ,ctfully subn1i t therefore, that the 
plaintiff did not offer any evide11ce ,Yhich woul(_l 
have justified the Court in ~ubn1itting the case 
to the jury; tl1at the plaintiff failed to establish · 
the adoption of the ,vritten contract by the de-
fendant corporatio11 and that, therefore, the judg-
n1ent of the trial court directing a 11011-suit should 
he affi rn1ed. 

Respectfully suhn1itted, 

HARRY Tj. BRITTINGHA1'f, 
Attorney for Defendant-Appellee. 

GI~ORGE D. 1\IULLIGAN, 
Of C'iounsel for Def endant- _.A .. ppellee. 










