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In Chancery of New Jers ey .

To the Honorable Henry W. Green, Chancellor of the State of
Hew Jersey.

Humbly complaining, shows unto your Honor Nathan A.
Cooper, of Chester, Morris county, New Jersey, that he is
the owner of a grist mill, a saw mill, and a mill dam, situate
on Black river, in the township of Chester, in the county of
Morris, near to and on the south side of the Washington
turnpike road.

And your orator further shows, that according to his in-
formation and belief, there has been a grist mill, a saw mill,
and a mill dam upon the same sites now occupied by your
orator’s said mills and dam for more than a century last past, 10
and that the lot upon which said dam and mills stand con-
tains about four acres and one-eighth of an acre of land, and
that for thirty or forty years prior to the year eighteen hun-
dred and twenty-five said lot belonged to a family by the
name of Howell, the last owner of that name being Elias
Howell, who died about the year eighteen hundred and
twenty-three or the year eighteen hundred and twenty-four
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intestate; that Elias Hudson and John Cooper were the
administrators, &c., of the said Elias Howell, and that said
administrators, on or about the 18th of April, eighteen hun-
dred and tweuty-five, by virtue of an order of the Orphans
Court of the county of Morris for that purpose, did sell the
said mill lot to Nathau Cooper, an uncle of your orator, at
public sale, and afterwards, by deed bearing date the thirtieth
day of April, in the year last aforesaid, did convey the said
lot to the said Nathan Cooper, his heirs and assigns for ever,

10 which deed, on the day and year last named, was duly re-
corded in the office of the clerk of the county of Morris, in
Book R. R., pages 95, &c., as by reference to said deed, now
in the possession of your orator, and to which he prays leave
to refer, will more fully and at large appear.

And your orator further shows, that the said Nathan
Cooper entered into and took possession of the said mill lot
at or about the day and year last named, and he continued
in possession thereof, as owner thereof, until his death.

And your orator further shows, that at the time the said

20 Nathan Cooper bought and took possession of said mill lot
there were then standing upon it an old frame grist mill and
a saw mill and a mill dam.

And your orator further shows, that in the years 1826 and
182T, the said Nathan Cooper built a new stone mill upon
the said lot, placing it on the site of the old frame mill, but
extending over more ground than the old mill did, and in
the same years said Nathan Cooper made extensive repairs
to the saw mill on said lot.

And your orator further shows, that in the year 1827, the

30 mill dam which stood in said stream at and for said mills
when Nathan Cooper purchased said mill lot, in order to
adapt the supply of water to the new mill, was raised to a
greater height, but how much higher it was raised your
orator does not know and cannot state. And your orator
has been informed and he believes it to be true, that in the
year 1828, and not later than the year 1829, the height of
said dam was again slightly increased; but the location of
said dam, so far as your orator knows, has heard, and be-
lieves, has not been changed in forty years, or at any time

40 since it was first erected.
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And your orator further shows and charges, that the said
mill dam has been kept as high as the height to which it
was raised in 1828, or at the latest 1829, and in a tight and
efficient condition constantly from thence hitherto, and the
said grist and saw mills have been constantly run and used
since they were built and repaired in 1827 hitherto.

And your orator further shows, that the said Nathan
Cooper departed this life in the month of April, 1834; that
said Nathan Cooper, in his lifetime, made and published his
last will and testament in writing, bearing date November
the fourteenth, 1818, and two codicils in writing to said will,
one dated 11th February, 1828, and the other one dated
March the twelfth, 1834, which will and codicils were all
duly executed by the said testator so as to convey and pass
title to real estate; and by the said codicil, dated 11tli Feb-
ruary, 1828, the said Nathan Cooper did devise to your ora-
tor in fee simple the said mill lot, describing it as one mill
and mill site of better than four acres, on which stood a good
grist mill and saw mill, formerly the property of Elias How-
ell, deceased, subject to a devise in favor of his wife of half
of the profits of said mills during her natural life.

And your orator further shows, that the said Nathan
Cooper died without Revoking the said devise to your orator,
and his said will and codicils thereto were duly proved be-
fore the surrogate of the said county of Morris, and was re-
corded in the office of said surrogate, to which will and cod-
icils, or a duly authenticated copy thereof, your orator prays
leave to refer.

And your orator further shows, that Elizabeth, the wife
ofthe said Nathan Cooper, died in the lifetime of the said
Nathan Cooper, and that immediately after the death of the
said Nathan Cooper your orator, by virtue of the aforesaid
devise, entered and took possession of said mill lot, mills,
and premises, as owner in fee thereof, and ever since that
time your orator, by himself and his tenants, has had the
full, uninterrupted, and peaceable possession of said mill lot
and premises, with the privileges and appurtenances there-
unto belonging.

And your orator further shows unto your Honor, that on
or about the tenth dajrof May, 1841, by a grant bearing
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date the day and year last named, one Obadiah R. Howell,
who then, in common with his sister Nancy, owned the land
on the west side of your orator’s mill pond, extending from
the line of your orator’s mill lot to the farm now in the pos-
session of Eliza Carlile, then in the possession of her hus-
band, Thomas M. Carlile, in consideration of fifty-four dol-
lars, paid by your orator, did grant, give, and sell unto your
orator, and to his heirs and assigns for ever, the right, title,
and privilege of flowing all such lands and premises of the

10 said Obadiah R. Howell and Nancy Howell, situate on and
adjoining said Black river, above the said mills and water
works of your orator, as your orator then flowed, or which
he could or might thereafter flow by reason of his said dam
and water works, as they then were or as they might there-
after be erected and built by your orator, and releasing your
orator, his heirs and assigns, from all damages which he, said
Howell, his heirs or assigns, might sustain by reason of the
flowing of the said lands by the means aforesaid, as by refer-
ence to the said grant, now in the possession of your ora-

20 tor, and to which your orator prays leave to refer, will more
fully and at large appear.

And your orator further shows, that on the east side of his
said mill pond, immediately north of your orator’s lauds, the
land for a considerable distance, prior to 1845, was owned by
one Caleb Horton, who died prior to November, 1845; and
as it was supposed that the said mill dam, so as aforesaid
raised by the said Nathan Cooper, flowed back some water
on the land so owned by said Horton, your orator, to satisfy
the heirs of said Horton, and to remove any cause of eom-

30 plaint on their part, bought of said heirs their land adjoining
said mill pond and river; and on or about the twenty-fourth
day of November, 1845, by deed of that date, Julia Horton,
Isaiah Horton, Richard T. Horton, David C. Horton, and
Elizabeth C., his wife, and James Vanderveer and Miriam
his wife, the heirs-at-law of said Caleb Horton, deceased, did
grant, bargain, sell, and convey to your orator, for and in
consideration of the sum of three hundred and fifty-seven
dollars and sixty cents, (at the rate of forty dollars an acre)
eight acres and ninety-four hundredths of an acre of land,

40 situate on the east side of said pond and river above and



north of your orator’s land, on that side of said pond, as by
reference to said last mentioned deed, now in the possession
of your orator, which, deed was duly recorded and acknow-
ledged, and to which your orator prays leave to refer, will
more fully and at large appear; and your orator further
shows and charges, that the purchase of land last mentioned,
at and after the same was made by your orator, and the price
per acre which your orator paid therefor, were well known
to the people living in the vicinity of your orator’s said mills,
and particularly to Thomas M. Carlile, herein after more par-
ticularly mentioned.

And your orator further shows, that on the west side of
Black river, immediately north of and adjoining to the farm
of Obadiah R. Howell, is a farm of about one hundred and
twenty-five acres, now in the possession of Eliza Carlile, the
widow of Thomas M. Carlile, deceased, and that said last
mentioned farm extends along said river for the distance of
about forty-six chains; that said last mentioned farm was
owned and possessed for many years by John Carlile, the
father of Thomas M. Carlile. The said John Carlile died
prior to the year eighteen hundred and eighteen : and at or
soon after the death of said John Carlile, said Thomas M.
Carlile went into possession of said last mentioned farm, as
owner thereof until his death, which happened in or about
the month of March, 1855. Your orator has been informed
that the said Thomas M. Carlile, in his lifetime, made and
published a last will and testament, which he left unrevoked
at his death, and in and by which he devised the said last
mentioned farm to the said Eliza Carlile for her life, with
remainder in fee to his children; but your orator has never
seen said will nor any copy thereof, and so far as your orator
knows and as he believes, said will has never been proved or
recorded, and therefore your orator cannot make any more
particular statement in reference thereto.

And your orator further shows unto your Honor, that in
the year eighteen hundred and forty-six, he was repairing
his said mill dam, and adding two additional pairs of mill-
stones to the machinery of his said grist mill; that the mill-
wnght, John Vandoren, who was making said additions and
repairs, informed your orator that it would be advantageous
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to your orator’s said grist mill to increase the height of said
m dam; that he, said millwright, had examined the pond and
river above your orator’s said dam, and that he, said mill-
wright, was satisfied that he could raise the height of said
dam as much as he desired to without causing any water to
back upon any lands over which your orator did not have
the right to flow, unless it might upon a small part of the
land of Thomas M. Carlile; but that said dam, if raised as
he, said millwright, proposed to raise it, would cause back-
10 water upon very little, if any of the land of said Thomas M.
Carlile; but your orator then objected to the raising of said
dam, if there was any probability of its being injurious to
the land of said Thomas M. Carlile, without his consent.
And your orator further shows, that he has been informed,
aud he believes and charges it to be true, that very shortly
and within a few days after the conversation between your
orator and the said John Vandoren, the said Thomas M.
Carlile, commonly called Mulford Carlile, came to the said
mill dam, where the said John Vandoren was then at work
20 repairing said dam, and there engaged in conversation with
said Vandoren in respect to the work he, said Vandoren, was
then doing, and in the course of that conversation at that
place said Vandoren said to said Thomas M. Carlile: “ Mul-
ford, we talk of raising this dam some, and what if it causes
the water to flow on your land ?” (At the same time said
Vandoren expressed the opinion that the contemplated rais-
ing of the dam would cause no great part of said Carlile’s
land to be flowed.)
And your orator further shows, that he has been informed,
30 and he believes and charges it to be true, that said Thomas
M. Carlile then and there expressed no objection whatever
to the raising of said dam, but said to said Vandoren, in
answer to the question so as aforesaid put to him by said
Vandoren, that if your orator would pay him, said Carlile,
as well as your orator had paid the Hortons, (referring to the
purchase which your orator had so as aforesaid made of the
heirs of Caleb Horton) your orator might flow all of his, said
Carlile’s, farm. And your orator further shows and charges,
that said Vandoren understood said Carlile to give his eon-
40 sent to the raising of said dam, only stipulating that, for so
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much of his land as might be flowed by increasing the
height of said dam, he should be paid at the same rate your
orator had paid the Horton heirs for the land so as aforesaid
purchased of them, and your orator expressly charges that
that is precisely what the said Thomas M. Carlile intended
and meant.

And your orator further shows, that very shortly, and
within a very few days after the conversation last above
mentioned, your orator went to his said mills, and was there
informed by said Vandoren of what had passed between him
and said Thomas M. Carlile in respect to raising said dam,
as herein before stated, and by that information your orator
was induced to believe, and he did believe that the said
Thomas M. Carlile had no objections to increasing the height
of said dam; and that if, by increasing the height thereof,
any of his land should be flowed, he would only ask your
orator to compensate him for the laud that might thus be
flowed at the rate of forty dollars an acre, that being the
price your orator had paid to the heirs of Caleb Horton for
the land so as aforesaid purchased of them, and that he
would not treat or attempt to treat said dam as a nuisance;
and upon this impression and belief, induced by the lan-
guage and conduct of said Thomas M. Carlile, your orator
consented that his said millwright might increase the height
of said dam as he desired and deemed necessary; but your
orator would not have consented to the raising of said dam,
nor permitted the same to have been increased in height,
had he not fully believed that he had the consent of said
Thomas M. Carlile to do so.

And your orator further shows, that when he gave con-
sent to his said millwright, as aforesaid, that the height of
said dam might be increased, said millwright proceeded to
raise the same, and while engaged at the work of raising
the same, and before he had increased the height thereof,
and very shortly after the conversation between said Carlile
an said Vandoren, herein before mentioned, as your orator

as been informed and believes, and as he charges to be
true, the said Thomas M. Carlile came to or near to said

am, and to where said Vandoren was preparing the timber
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much he, said Vandoren, was going to increase or raise the
height of said dam, and that said Vandoren then and there
told said Thomas M. Carlile that he was going to raise said
dam the thickness of the stick of timber at which he, said
Vandoren, was then working, and that said Vandoren then
and there took his measuring square and measured the
thickness of the said stick of timber, and told and showed
said Thomas M. Carlile that the thickness thereof was nine
inches, and that the height of said dam would be increased
nine inches; and that said Thomas M. Carlile then and
there made no objection whatever to increasing the height
of said dam, neither expressed nor indicated any unwilling-
ness to increasing the height of said dam, but said, when
said Vandoren told and showed him how much the height
thereof would be increased, “ Well, Cooper is good enough.”

And your orator further shows, that so far as he knows,
has heard, can learn, and as he verily believes, the said
Thomas M. Carlile did not at any time express or in any
way indicate to your orator, to said John Vandoren, nor to
any person in the employ of your orator, that he had any
objections whatever to the increase of the height of said dam,
but on the contrary, as said Thomas M. Carlile was fre-
quently at and by said dam while it was being repaired and
raised, while he said or did nothing against raising it, and
while he assented to the raising thereof, as herein before
stated, he led your orator and his workmen at and about
said mills to believe, and they did believe that they were
proceeding in raising said dam with the assent of said
Thomas M. Carlile.

And your orator further shows, that the said Thomas M.
Carlile lived near to said dam, and very frequently passed by
and near to the same, and in plain sight thereof, in going
from his residence to mill, to the store, to church, to the vil-
lage of Chester, and to a large part of his neighbors, and
that all, or nearly all the grain grinding which the said
Thomas M. Carlile had done from 1846 until he died was
done at your orator’s said grist mill.

And your orator further shows, that he has been informed
by his tenants and workmen, and he believes and charges it
to be true, that after your orator’s said dam was raised in
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1846, as aforesaid, the said Thomas M. Carlile, on several
occasions and in different years, came to your orator’s said
mill, when he was gathering his hay on his low land along
Black river, and the water in the river was high, and re-
quested the miller at your orator’s mill to raise the flood-
gates in your orator’s said dam to let off* the water; that on
those occasions he made no complaint in respect to the
height of said dam, did not demand the raising of said gates
as a right, but asked it as a favor.

And your orator further shows, that he has been informed,
and he believes and charges it to be true, that after your
orator’s said dam was raised as aforesaid in 1846, the said
Thomas M. Carlile, on several different occasions and to
different persons, admitted and declared that he had con-
sented or given leave to your orator to raise the height of
his said dam as aforesaid.

And your orator further shows, that he was well ac-
quainted with the said Thomas M. Carlile, knew him from
his boyhood until his death, often met him, never had any
difficulty or dispute, and was always upon friendly terms
with him; that he never in any way said, intimated, or pre-
tended to your orator that your orator’s said dam had been
raised without his consent when so raised as aforesaid by-
John Vandoren in 1846, or that said dam was then wrong-
fully raised, or that your orator, as against him or his said
farm, had not a right to maiutain and continue his said dam
at the height to which it was raised as aforesaid, nor did the
said Thomas M. Carlile ever ask your orator to lower or re-
move his said dam, and to the best of your orator’s recollec-
tion, aud as he verily believes, the said Thomas M. Carlile
never informed or in any way notified your orator that your
orator’s said mill dam caused any flowage of water upon or
damage to his, said Carlile’s land, or to pay to him anything
tor any land of his damaged by your orator’s said dam, or by
backwater therefrom or caused thereby, nor for any dama-
ges occasioned to his, said Carlile’s, land'by your orator’s

am, except that your orator has an indistinct recollection
an impression that on one occasion, one or two years be-
fore the death of said Thomas M. Carlile, he said something
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should pay him something for water on his land caused by
your orator’s dam, or that he thought your orator s dam was
injuring some of his land, and wishing your orator to come
and see about it, or see about what compensation he should
have; but if the said Thomas did so as last aforesaid speak
to your orator, the subject was uever again alluded to by the
said Thomas M. Carlile in the presence or hearing of your
orator, so far as your orator can remember; and although
said Thomas M. Carlile lived on his said farm nearly nine
years after your orator had so as aforesaid raised his said
dam, yet your orator did not know, nor did he ever hear, so
far as he can now remember and as he verily believes, that
your orator’s said dam, so as aforesaid raised, caused any
backwater upon or damage to the lands of said Carlile, ex-
cept as above stated, until a considerable time after the death
of said Carlile, and from the fact that said Carlile did not
ask your orator for any pay or compensation for any of his
land supposed to be flowed or damaged by your orator s said
dam, except, as herein before stated, your orator supposed
said dam did not do any damage to any of the lands of said
Thomas M. Carlile, or if any, but very little.

And your orator further shows, that after the consent of
said Thomas M. Carlile to the raising of said dam had been
given as aforesaid, your orator’s said millwright went on,
and arranged the machinery in your orator’s grist mill, so as
to adapt it to such supply of water as would be obtained by
increasing the height of said dam nine inches; and in
making these alterations, repairs, and improvements, your
orator then expended from fifteen hundred to two thousand
dollars, and that if your orator were now obliged to lower
and reduce the height ofhis said dam nine inches, it would be
very injurious to his said mill property, and would reduce
the value of his said mills, as your orator believes, several
thousand dollars.

And your orator further shows unto your Honor, that he
has not raised or in any way increased the height of his said
dam since the year 1846, nor has he caused or permitted the
height thereof to be increased, nor has the height thereof
been in any manner increased since the year 1846, nor was
the height thereof increased in the year 1846 more than nine
inches, as herein before stated.
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And your orator further shows, that about the year 1857
or 1858, the said Eliza Garble told your orator that she
thought that backwater caused by your orator’s said dam
was injuring a portion of her said farm, and desired your
orator to see about it.

And your orator further shows, that some time after he
received the notice and request last above mentioned, and
about the fall of 1858, he examined that part of said farm
adjoining said pond, and discovered that less than three
acres thereof appeared to be at times flowed by reason of
your orator’s said dam: your orator then, or soon after, re-
quested the said Eliza Garble to sell to your orator, and your
orator offered to buy of her all the land of said Carlile farm
adjoining his said mill pond which was injured or likely to
be injured by means of your orator’s said dam, but she de-
clined making such sale, placing her refusal on the ground
that she could not, by reason of her limited estate in -said
lands, make a good or effectual conveyance to your orator.

And your orator further shows unto your Honor, that after
the said Eliza Carlile refused, as aforesaid, to sell and convey
to your orator, your orator proposed to rent of the said Eliza
the land which she alleged was injured by means of your
orator’s said dam, at a yearly rent of thirty dollars, she did
not refuse that offer, but said she must see her friends; but
when your orator’s attorney was about to draw the lease
from the said Eliza to your orator for the land last men-
tioned, or to co-operate with the attorney of the said Eliza
in the preparation of said lease, your orator’s attorney was
informed by the attorney of the said Eliza that she would
not make any such lease.

Your orator further shows, that during- his efforts to get a
lease or conveyance of the said land alleged to be flowed and
damaged, he learned from said Eliza that she would accept
thirty dollars a year from the death of said Thomas M. Car-
hle as a full compensation for the damage she alleged had
been caused to her said farm by your orator’s said dam ; and
thereupon, on or about the — day of September, 1860, your
orator sent and tendered to the said Eliza Carlile the sum of
one hundred and eighty dollars in cash as full compensation
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said husband, only asking her to sign a receipt acknow-
ledging the receipt of that sum of money in full for said
damages for six years from the death of said Thomas M.
Carlile; but as your orator was informed by the person by
whom he sent said money, said Eliza refused to receive said
money, not because your orator asked such receipt as afore-
said, but because, as she said, she had placed the matter in
the hands of her attorney, and she could not or would not
have anything to do with it, or words to that purport and
10 effect.

And your orator further shows, that he has been informed,
and he believes and charges it to be true, that the attorney
of your orator, soon after the tender above mentioned was
made, and before any action had been commenced by her
against your orator, informed the attorney of the said Eliza
that said tender had been made, and also informed him that
if he, said Eliza’s attorney, would accept the sum of one
hundred and eighty dollars as a full compensation for the
damages she alleged she had sustained by reason of your

20 orator’s said dam for six years from and after the death of
her said husband, he, your orator’s attorney, would pay the
same to him, said Eliza’s attorney, for her, but her attorney
declined to receive the sum so proposed to be paid.

And your orator further shows and charges, that if his
said dam has caused any real damage to the said farm of
said Eliza Carlile, it has not been, in the opinion and belief
of vour orator, as much as twenty dollars a year since the
death of the said Thomas M. Carlile, and your orator was
only induced to offer to pay her at the rate of thirty dollars

30 a year as a compromise to buy his peace and to avoid a liti-
gation with a woman.

And your orator further shows and charges, that the com-
pensation for alleged damages so as aforesaid offered by your
orator was much more than the real amount of said damages,
and that the said Eliza Carlile, as your orator verily believes,
would have accepted the same as a full and liberal compen-
sation for said damages, had she not been urged and per-
suaded not to accept the same by persons who own lands
along Black river, above the said farm of said Eliza Carlile,

40 who wish to reduce or destroy your orator s said mill dam,
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but who have no legal cause of action nor equitable ground
of complaint against your orator in respect to his said dam,
and who wished to employ, her and her interest in said
Thomas M. Carlile’s farm as instruments to accomplish for
them indirectly what they could not and cannot do directly
or indirectly in their own names and in their own rights,
namely, compel the reduction of your orator’s said dam,
and that some of the persons so urging on the said Eliza to
prosecute youi; orator, as your orator believes, are John D. G.
Carlile, Charles Ming, and James S. Dickerson.

And your orator verily believes and charges, that the three
persons last above named and other persons unknown to
your orator persuaded and induced the said Eliza to refuse
to convey to your orator that portion of her said farm which
she alleges is injured by your orator’s said dam, to refuse to
lease the same to your orator, to refuse accepting the amount
of damages, to wit, thirty dollars a year, which she fixed and
named herself, and to treat your orator’s said dam as a nui-
sance, and to prosecute your orator for maintaining said dam
with a view to having it adjudged a nuisance, and ultimately
abated by reducing it; and to induce the said Eliza to refuse
and prosecute as aforesaid, they in some way assured her
they would defray the expenses of her prosecution against
your orator, in whole or in part, save her harmless from loss,
and bring her out of the litigation as well oft’ pecuniarily, as
if she had settled with your orator in any of the modes be-
fore mentioned.

And your orator further shows, that under these circum-
stances, the said Eliza Carlile, on or about the eighth day of
January, 1861, commenced an action of trespass on the case
against your orator in the Supreme Court of New Jersey by
summons, returnable on the thirtieth day of January, 1861;
that on the twenty-seventh day of June, 1861, the said Eliza
Carlile filed her declaration in said action containing three
counts, in the first of which she complains that your orator,
on the first day of May, 1855, wrongfully built and erected
across Black river a dam (meaning your orator's mill dam

erein before mentioned), and has since wrongfully con-
tinued the said dam, and by means thereof has caused the
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Iji the second one of said counts she complains that youi
orator, since the first of May, 1855, has kept and continued
a certain dam, before then by your orator wrongfully erected
across said river (referring to your orator’s dam herein before
mentioned), by means whereof a part of her said farm has
been overflowed with water, and damage done to said farm,
and her dwelling house rendered unhealthy.

And in the third count she complains that your orator, on
the second of May, 1855, wrongfully enlarged and increased
the height of your orator’s said dam, and has since wrong-
fully continued the same at its increased height, and thereby
has kept back the water of said river, caused it to overflow
a large quantity of her said land and damaged it, and noxious,
and offensive vapors were caused to rise, whereby she was
greatly annoyed and incommoded in the use and enjoyment
of her dwelling house and lands.

And your orator further shows, that on the 10th day of
September, 1861, he caused to be mailed to the clerk of the
Supreme Court, to be filed, his plea, the general issue to
said declaration, and that the said cause is now at issue, and
that the said Eliza threatens and intends to bring the said
cause to trial at an early day.

And your orator further shows and charges, that the said
Eliza Carlile, on or about the 8th of January, 1861, com-
menced another action of trespass on the case against your
orator in the Supreme Court of New Jersey, in the names of
her four infant children, to wit, Mary M. Carlile, John Car-
lile, Thomas M. Carlile, and Nancy R. Carlile, as plaintiffs,
by summons returnable on the 30th day of January, 1861;
that the said Supreme Court afterwards appointed the said
Eliza Carlile guardian ad litem to prosecute the said last men-
tioned action against your orator, and in which action a
declaration was filed on the 27th of June, 1861, in and by
which the said last mentioned plaintiffs claim that the rever-
sion of the said farm so as aforesaid in the possession of the
said Eliza Carlile, expectant on the determination of the life
estate of the said Eliza Carlile, belonged to them, the said
infants, and that your orator’s said mill dam had injured and
was injuring their reversionary estate in said farm.

And your orator further shows, that he sent per mail to
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the clerk of the Supreme Court, to be filed, his plea, the
general issue to the said last mentioned declaration, on the
tenth day of September, 1861; that said last mentioned
cause is now at issue, and that the same is likely to be soon
brought to trial. And your orator further shows, that in an
ordinary condition of the said Black river stream, your ora-
tor’s said mill dam will cause the said stream to overflow
about three acres and three one-hundredths of an acre of the
said farm of Eliza Carlile, as marked at two spots on the
annexed map, and that all of the land last mentioned, and
more adjacent to it, before your orator’s said dam was raised
in 1846 as aforesaid, from time immemorial was accustomed
to be overflowed and covered with water in times of high
water, very frequently every year, for considerable periods
of time. And your orator further shows, that about the
year 1885 or 1836, certain persons claiming to act by au-
thority of an act of the legislature of New Jersey entitled,
“An act to enable the owners and possessors of the mca.
dows and low lands adjoining Black river, in the township
of Chester, in the county of Morris, to drain the same, and
to straighten the channel of said river within the limits
therein mentioned,” approved March 3d, 1835, (Laws 1835,
page 141,) from the bridge called Topping’s bridge, situate
partly on the said farm now of the said Eliza Carlile, to the
bridge on the road leading from Chester to Flanders, a dis-
tance of more than.one mile and a half, did straighten the
channel of said Black river by digging, for a large part of
that distance, a new, deeper, straighter, and wider channel,
and in the distance aforesaid did lower the bed of said river
several feet, and from a few yards north of said Topping’s
bridge to the mouth of Tanner’s brook, both marked on the
map hereto annexed, (the said Tanner’s brook being the
north boundary line of the farm now of said Eliza Carlile,)
a distance of about nine chains and sixty-five links, the bot-
tom of said river was cut down and lowered in 1835 or 1836,
as your orator has been informed and believes and charges,
as much as eighteen inches. And your orator further shows
unto your Honor, that the natural channel of Black river,
from your orator’s said dam to the said bridge over the road
from Chester to Flanders, is flat, exceedingly serpentine, and
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much obstructed, so that the stream was slow and sluggish;
that the new channel for said river was made nearly straight,
and a large part of the way through light sandy earth. The
consequence has been that the water runs into your orator’s
pond much more rapidly than it formerly did, and carries
with it immense quantities of sand and sediment, which
when coming to the turns, narrow parts of and obstructions
in the channel of said stream below Topping’s bridge, along
the said farm now of Eliza Carlile, and below her said farm,
10 settles and forms bars, banks, and obstructions, so that the
water runs to your orator’s said dam with much less freedom
than it did before the channel of said river was straightened
and lowered, and by the same means more water is kept
along and on the land now of said Eliza Carlile than was
before said channel was straightened and lowered, and that
much of the water on the said land of the said Eliza Carlile
is owing to the said changes and obstructions in the channel
of said stream, instead of to your orator’s said dam. And
your orator respectfully submits that he is in no way respon-
20 sible or liable for any consequences resulting from any such
changes as aforesaid in the channel of said river, nor for any
consequences resulting from natural changes in the course
or condition of the channel of said river.

And your orator further shows, that the said Thomas M.
Carlile left him surviving another son, to wit, Elias Carlile,
who, as your orator believes and charges, has some interest
and estate in said farm now of said Eliza Carlile, either as
devisee or heir-at-law of his father, Thomas M. Carlile, de-
ceased, but the precise nature or extent of his interest or

30 estate your orator cannot state, but he believes and charges
it to be that of a tenant in common of the reversion expect-
ant upon the life estate of said Eliza, and your orator charges
that he is entitled to make the said Elias a party defendant
in this suit, and is entitled to have from and as against him,
by reason of his estate in said farm, the relief prayed for in
this bill. And your orator respectfully submits to your
Honor, that under the circumstances of this case he was en-
titled to have a conveyance in fee made to him by the said
Thomas M. Carlile, now deceased, in his lifetime, for so

40 much of the said farm now of said Eliza as was flowed or
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injured by the increased height added to your orator’s dam
as aforesaid in 1846, or else a grant in fee of a right to flow
said land, by means of your orator’s dam, at its increased
height, without any liability for damages, upon your orator’s
compensating him therefor at a rate not exceeding forty dol-
lars an acre; and that as soon as your orator had increased
the height of his said dam in 1846, as aforesaid, in pursu-
ance and upon the consent of the said Thomas, so as afore-
said given, and adapted the machinery in his mill to the
water at that height, he became entitled in equity to have
from said Thomas, his heirs or assigns, such conveyance or
grant as last above mentioned, and he, his heirs or assigns
became entitled to have and receive from your orator the
compensation for such grant or conveyance mentioned and
indicated by said Thomas when he gave his consent to the
raising of said dam as aforesaid; and that your orator in
equity, under the circumstances herein before mentioned
would have been entitled to demand, recover, and receive
of the said Thomas M. Carlile one or the other of the grants
last mentioned, and he, said Thomas M. Carlile, would
have been and was estopped from treating your orator’s said
dam or any part thereof, as unlawful. And your orator
iurther shows and respectfully submits, that he has a right
and an equity to have a grant in fee from the said Eliza
Carlile and her five children, herein before named, for so
much of their said farm as is or has been flowed by your
orator s said dam, or a grant of a perpetual right to flow the
as mentioned part of said farm, by your orator’s said dam

it now is, upon your orator’s making equitable and just
ompensation for such grant, not exceeding the compensa-
mn so as aforesaid agreed upon by your orator and the said
Thomas M. Carlile in his lifetime.

r.i" dy%0r ?natOr further showa>that he is has been
Oat-m and w°‘llluf t0 re”der and pay unto the said Eliza
arhle and her five children, herein before named, such

ciZ rr t10* ** their 8ald la“d and damages as, under the
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Eliza Carlile and her said five children, and as far as any
owners of the said farm now of the said Eliza, claiming the
same by, through, or under the said Thomas M. Carlile, de-
ceased, are concerned or interested, in the peaceable and un-
disturbed enjoyment of his said mill dam, at the height the
same now is and has been since the year 1846.

And your orator well hoped that the said Eliza Carlile,
Elias Carlile, Mary M. Carlile, John Carlile, Thomas M.
Carlile, and Nancy R. Carlile would have complied with

10 your orator’s reasonable request, and assured your orator in
the full, peaceable, and undisturbed enjoyment of his said
mill dam, as injustice and equity they ought to have done;
but now so it is, may it please your Honor, that the said de-
fendants, combining and confederating with divers other
persons at present unknown to your orator, but whose names,
when discovered, your orator prays may be inserted in this
bill of complaint with apt and proper words to charge them
as defendants hereto, to injure and aggrieve your orator in
the premises, not only refuse to convey to your orator so

20 much of the said farm now of the said Eliza Carlile as is or
has been flowed with water by means of the aforesaid in-
creased height of your orator’s said mill dam, refuse to grant
to your orator the right to flow the last mentioned portion
of the said farm now of the said Eliza Carlile by means of
your orator’s said dam, as it now is and has been since 1846,
and refuse in any manner to assure or quiet your orator in
the peaceable enjoyment of his said mill dam, but, on the
contrary, they vex and harass your orator with actions at
law on account of said dam, and endeavor to have the said

30 dam treated and abated as a nuisance, to little or no ad-
vantage to them, but to the great damage of your orator;
and they pretend and give out in speeches that the said
Thomas M. Carlile, now deceased, in his lifetime did not
consent that your orator might increase the height of his
said dam as aforesaid; that your orator was not influenced
by and did not act, expend his money, and change his posi-
tion upon and relying on the consent of said Thomas M
Carlisle, given as aforesaid, to the increase of the height of
his said dam as aforesaid, and that although the said Thomas

40 M. Carlile did consent to increasing the height of said dam
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as herein before stated, upon the understanding that he
should be paid at the rate of forty dollars an acre for so
much of his said farm as might be damaged by the increased
height of your orator’s said dam, and that although the said
Thomas M. Carlile knew of the increasing of the height of
said dam at and before it was done; that although he stood
by when the height of said dam was being increased, made
no objection thereto, but encouraged the doing thereof, and
for years and as long as he lived acquiesced in the raising
of said dam, yet his widow and heirs and devisees are not
bound by his acts and conduct in that respect, and that they
may now treat the increased height of your orator’s said
dam as a nuisance, whereas your orator expressly charges
the contrary of all and every of the said pretences to be
true, all which actings, doings, and pretences of the said de-
fendants and their confederates are contrary to equity and
good conscience, and tend to the manifest wrong and injury
of your orator. In tender consideration whereof, and foras-
much as your orator is without adequate remedy in the
premises by the strict rules of the common law and without
the assistance of this honorable court, where matters of this
nature are particularly cognizable and relievable.

To the end, therefore, that the said defendants and their
confederates, when discovered, may, upon their several and
respective oaths or affirmations, full, true, perfect, and dis-
tinct answer make to all and every the matters aforesaid,
and that as fully as if the same were here again repeated,
and they thereto particularly interrogated paragraph by para-
graph, and that the said defendants and each and every of
them, their and each of their heirs and assigns, their and
each of their agents, attorneys, and counsellors, may be per-
petually enjoined and restrained from further prosecuting
the said actions of law so as aforesaid commenced against
your orator, or either of them, or any other action for keep-
ing or maintaining your orator’s said mill dam at the height
it now is and has been since 1846, that the said defendants
and each and every of them may be decreed and required to
grant, bargain, sell, and convey unto your orator, his heirs
and assigns for ever, so much of the said farm, now of the
said Eliza Carlile, as is or has been flowed or damaged by
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reason of the increased height so as aforesaid added to your
orator’s said mill dam in the year 1846, or else to grant, bar-
gain, sell, and convey to your orator, his heirs and assigns
for ever, the right to flow, by means of his said mill dam, so
much of the said farm now of the said Eliza Carlile as is or
has been flowed or damaged by the height so as aforesaid
added to your orator’s said mill dam in 1846, and also a re-
lease to your orator, his heirs and assigns for ever, from all
damages which have been or hereafter may be sustained by
reason of the said additional height of your orator s said
mill dam, your orator, in either case, being ready and willing,
and he hereby tenders himself ready and willing to pay to
the said defendants, in such proportions and in such way as
this honorable court shall direct, such compensation and
damages as under the facts and circumstances herein before
mentioned aud stated will be equitable and just. And that
your orator may have such other and further relief in the
premises as may be equitable and just, and may be agreeable
to equity and good conscience, may it please your Honor,
the premises considered, to grant unto your orator not only
the state’s writ of injunction, issuing out of and under the
seal of this honorable court, to be directed to the said Eliza
Carlile, Elias Carlile, Mary M. Carlile, John Carlile, Thomas
M. Carlile, and Nancy R. Carlile, their and each and every
of their agents, attorneys, and counsellors, perpetually en-
joining them and each and every of them from any further
prosecuting the said two actions at law so as aforesaid com-
menced against your orator, one in favor of the said Eliza
Carlile, and the other one in' favor of her four children,

80 herein before named, and from commencing or prosecuting

40

any other action at law against your orator, his heirs or
assigns, for or on account of increasing the height of his said
mill dam, as he did in 1846, or for maintaining his said dam
at the height at which it has been since 1846, but also the
state’s writ of subpoena, issuing out of and under the seal of
this court, to be directed to the said Eliza Carlile, Elias Car-
lile, Mary M. Carlile, John Carlile, Thomas M. Carlile, and
Nancy R. Carlile, commanding them and each and every of
them, on a certain day and under a certain penalty, therein
to be expressed, personally to be and appear in this honor-
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able court, then and there to fully answer the premises, and
to stand to, abide, and perform such decree in the premises
as to your Honor shall seem meet and shall be agreeable to
equity and good conscience. And your orator, as in duty
bound, will ever pray, &c.
JACOB VANATTA,
Solicitor and of counsel with complainant.

New Jersey, Morris county, ss.—Nathan A. Cooper, of the
said county of Morris, the complainant named in the fore-
going bill, being duly sworn, on his oath saith, that he has
heard the foregoing bill read, and that the facts, matters,
and things therein stated, so far as they relate to his own
acts, are true, and that so far as they relate to the acts or
deeds of any other person or persons, he believes them to
be true.

Natha n A. Cooper.
Sworn and subscribed before me, September 11th, 1861.

H. C. Pitney, M. C

Order for Injunction.

[Filed September 12, 1861.]
In Chancery of New Jers ey.

Upon reading the bill of complaint in this cause, and the
affidavit thereunto annexed, and on motion of Jacob Vanatta,
of counsel with the complainant—It is ordered, that upon
the filing the said bill and affidavit, an injunction do issue
according to the prayer of said bill.

Bated September 12th, 1861.

HENRY W. GREEN, C
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OrcLer for Time.

[Filed November 27, 1861.]

In Chancery of New Jersey.

On opening the matter to the court this day by Theodore
Little, of counsel with the defendants, and on sufficient
cause shown—It is ordered, on motion as aforesaid, that the
defendants have thirty days to file their answer to the com-
plainant’s bill of complaint from and after the date of this
order.

Dated November 27th, 1861.

HENRY W. GREEN, C

Petition.

[Filed Decerber 18, 1861.]

In Chancery of New Jersey.

To his Honor Henry W. Green, Chancellor of the State of Hew
Jersey.

The petition of Thomas M. Carlile and John Carlile, sons
of Thomas M. Carlile, late of the township of Chester, in
the county of Morris, and of Eliza Carlile, the widow of said
Thomas M. Carlile, respectfully showeth, that your petition-
ers, Thomas M. Carlile and John Carlile, and their sister,
Nancy Carlile, are defendants named in a bill of complaint,
filed in this honorable court by Nathan A. Cooper, of the
said township of Chester, complainant, against your peti-
tioners and others, defendants, to be relieved touching the
matters in the said bill set forth; that your petitioners, John
Carlile and Thomas M. Carlile, are minors under the age ot
twenty-one years and over the age of fourteen years, and by
reason of their minority, they are unable to answer or make
defence unto said hill of complaint in a legal, competent,
and proper manner. Your petitioners, John Carlile and
Thomas M. Carlile, therefore pray that their mother, t e
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said Eliza Carlile, who is also a defendant to said bill of com-
plaint, may be appointed by your Honor, in this honorable
court, guardian ad litem of your petitioners, John and Thomas
M. Carlile, for them and on their behalf, to make answer and
defence to said bill of complaint.

And your petitioner, Eliza Carlile, also further represents
that she is the mother of Nancy R. Carlile, a minor under
the age of fourteen years, one of the children of said Thomas
M. Carlile, deceased) that said Nancy is one of the defend-
ants to the above mentioned bill of complaint of said Nathan 10
A. Cooper; that said Nancy is in the twelfth year of her
age, and your petitioner, Eliza Carlile, respectfully prays
that she may be appointed guardian ad litem to defend the
said Nancy R. Carlile against the said bill of complaint of
said Nathan A. Cooper. And your petitioners, &c.

Dated December 16th, 1861.

Eliza Carlil e,
John Carlil e,

Thomas M. Carlile .
Present John D. G. Carlil e. 20

I, Eliza Carlile, above named, do hereby consent and agree
to accept of the appointment of guardian ad litem of John
Carlile, Thomas M. Carlile, and Nancy R. Carlile, children
of Thomas M. Carlile, deceased, and minors under the age
of twenty-one years, to make answer and defence, in behalf
of said infants, to the bill of complaint lately exhibited in
the Court of Chancery of New Jersey by Nathan A. Cooper,
complainant, against me, the said Eliza Carlile, the said
John Carlile, Thomas M. Carlile, and others, defendants.

In witness whereof, I have hereto signed my name, this 30
sixteenth day of December, A. D. 1861.

Eliza Carlil e.

Signed in the presence of

John D. G. Carlile.

New Jersey, ss—Eliza Carlile, one of the petitioners above
named, being duly sworn, on her oath saith, that the above
petition truly expresses the age of her daughter, Nancy R.
Carlile, in said petition named, according to the best of her
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recollection and belief, and that her sons, Thomas M. Car-
lile and John Carlile, are over fourteen years of age, but
under twenty-one.
y E1liza Carlile.
Sworn and subscribed, this 16th day of December, A. D.

1861, before me.
Peter Churchfield, J: Jr.

New Jersey, Morris county, ss—John D. G. Carlile, of
said county of Morris, being duly sworn, on his oath saith,
that he was present and saw the said John Carlile and
Thomas M. Carlile, named in the foregoing petition, sign
the same, and that he also saw said Eliza Carlile sign said
petition and said agreement at the same time; and before
said petition and agreement were signed by either of said
parties, they were first read over and explained to them by
this deponent; and this deponent further saith, that he knows
said John Carlile, Thomas M. Carlile, and Nancy R. Carlile,
and verily believes said John and Thomas to be minors over
fourteen years of age, but under twenty-one, and said Nancy
to be under fourteen years of age; and further deponent

ith not. ~
satth no Fohn D. G. Carlile.

Sworn and subscribed, this 16th day of December, A. D.

1861, before me.
Peter Churchfield, J. Jr

Order appointing Gnardian.

[Filed December 19, 1861.]

In Chancery of New Jersey.

Upon reading and filing the petition filed in this cause by
the defendants, Thomas M. Carlile, John Carlile, and Eliza
Carlile, setting out that said Eliza is the mother of said
Thomas and John, and also of the defendant, Nancy R. Car-
lile, that said Thomas and John are minors under the age of
twenty-one years, but above the age of fourteen years, and
that said Nancy R. is a minor under the age of fourteen
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years, and praying that the said Eliza Carlile may be ap-
pointed guardian ad litem of said minors, and upon reading
the written assent of the said Eliza Carlile to said appoint-
ment, and the affidavit of John I). G. Carlile that said peti-
tion and assent were duly signed, and the affidavit of said
Eliza verifying the ages of her said children—It is ordered
that the said Eliza Carlile be appointed guardian ad litem of
the said Thomas M. Carlile, John Carlile, and Nancy R.
Carlile, by whom they may appear and answer and defend
this suit.
Dated December 19th, 1861.
HENRY W. GREEN, C

Answer.

[Filed December 30, 1861.]

In Chancery op New Jersey.

2he answer of Eliza Catlile, '"Mias Catlile, and Mary M. Catlile
and John Carlile, Thomas M. Carlile, and Nancy R. Catrlile,
infants under the age of twenty-one years, by Eliza Carlile,
their guardian, defendants to the bill of complaint of Nathan A.

Cooper, complainant.

These defendants, now and at all times hereafter saving
and reserving unto themselves all benefit and advantage of
exception which can or may be had or taken to the many
errors, uncertainties, and other imperfections in the said
complainant’s said bill of complaint contained, for answer
thereunto, or unto so much and such parts thereof as these
defendants are advised is or are material or necessary for
them to make answer unto, these defendants, answering say,
that they admit that the complainant is the owner of a grist
dn , saw mill, and mill dam, situate on Black river, in the
township of Chester, in the county of Morris, as is alleged
ih is bill of complaint. These defendants further answer-
jog say, that they have no knowledge or information as to

ow many acres are embraced in the lot on which said mills
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and mill dam are located, except as the same is stated in the
said bill of complaint; they also admit that there have been
a grist mill, saw mill, and mill dam on or nearly on the same
sites for a great many years, and as long as these defendants
have had any knowledge of the premises; but whether they
have been there for as long a time as a century, or whether
they are precisely on the same sites on which they originally
stood, these defendants have no knowledge or information,
nor have they any means of ascertaining.

These defendants also admit that said mill lot formery
belonged to Elias Howell, who died about the year eighteen
hundred and--——--intestate, and as these defendants believe,
said premises were sold by the administrators of said Elias
Howell, deceased, to Nathan Cooper, as alleged m said bill;
but these defendants have no actual knowledge as to the
particular mode in which said Nathan Cooper obtained title
to said premises, or the time when he obtained such title, or
at what time he entered into the possession and occupancy
of said mills, but they admit he did occupy the same until
his death; that during his possession he erected a new mill,
or rebuilt the old one, and made various repairs, of the par-
ticulars of which these defendants have no knowledge.

And these defendants further answering say, that they
know nothing as to the raising of the dam in the years
eighteen hundred and twenty-seven and twenty-nine, as
alleged in the said bill, of their own knowledge, but they
have no doubt it was raised, as alleged in the bill of com-
plaint ; and these defendants have no knowledge or informa-
tion as to whether said dam has been kept m a tight condi-

g0 tion since that time or not, but they admit said mills have

been in use since that date, as alleged in the bill of complaint,

And these defendants further answering say, that they
have no knowledge or information as to the time when said
Nathan Cooper died, except as is alleged in the bill of com-
plaint, or whether he made a will, or what disposition be
made by his will or otherwise of the said mill property, ex-
cept this defendant, Eliza Carlile, has heard it stated that, in
some way, said mill property was given or conveyed by saia
Nathan Cooper to said Nathan A. Cooper, the complainant,

40 but these defendants pray that said complainant may e re
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quired to make such proof of the allegations of his said bill
in that regard as he may be able to make, and as is required
by the rules and practice of this honorable court.

These defendants also admit that said complainant took
possession of said premises at or about the time mentioned
in his bill of complaint, and that he has continued in posses-
sion thereof to the present time claiming to own them.

These defendants also admit that they have heard that
Obadiah R. Howell, in the complainant’s bill named, granted
and conveyed to the complainant the right to flow some por-
tion of his lands, and that the heirs of Caleb Horton, de-
ceased, also granted and conveyed to the complainant some
part of the lands owned by them, or the right to flow the
same; but as to the time when said grants or conveyances
were made, or the particular estate thereby conveyed or
granted to the complainant, or the consideration on which
said conveyances were founded, these defendants have no
knowledge and have no means of knowing, and if material
to this suit, these defendants pray that the complainant may
be required to make such proof thereof as may be consistent
with the rules and practice of this court.

And these defendants further answering say, that they
have no knowledge or information whatsoever as to whether
or not the fact of said conveyance by the heirs of Caleb
Horton, deceased, to the complainant was known to people
in the neighborhood at the time it was made, or whether the
consideration for which it was made was publicly known or
not; but this defendant, Eliza Carlile, has some recollection
of hearing her husband, Thomas M. Carlile, speak of it,
and thinks he said the complainant was to pay forty dollars
per acre for the land so conveyed to him.

And these defendants admit it to be true, as stated in the
complainant’s bill, that on the west side of Black river, and
adjoining the farm of Obadiah R. Howell, is a farm of about
one hundred and twenty-five acres, now in possession of this
defendant, Eliza Carlile; that said farm extends a long dis-
tance along said Black river, but the number of chains is
unknown to these defendants; that it was formerly owned
oy John Carlile, the father of Thomas M. Carlile, the hus-
band of this defendant, Eliza Carlile; that said Thomas
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came into possession of said farm at or about the time of
his said father’s death, in or about the year eighteen hundred
and eighteen, and continued in possession thereof until he
died, in the month of April, eighteen hundred and fifty-five,
as owner; that said Thomas, in his lifetime, made and exe-
cuted his last will and testament, bearing date the fifth day
of April, eighteen hundred and fifty-five, and thereby devised
said farm to this defendant, Eliza Carlile, until his youngest
child arrived to the age of eighteen years, but made no fur-

10 ther disposition thereof; that he died leaving said will in full
force and unrevoked ; that said will has never been proved,
but is in possession of this defendant, Eliza Carlile, ready to
be produced and proven as this honorable court shall direct;
that these defendants have continued to live on said farm
since the death of said Thomas, and still live thereon; and
these defendants also admit that said Thomas left surviving
him five children, to wit, Elias, Mary M., John, Thomas M,
and Nancy R.; that said Elias is now in the twenty-third
year of his age, Mary was twenty-one years of age on the

20 twenty-first day of November last, and John, Thomas M,
and Nancy R. are minors under the age of twenty-one years,
said Nancy being in her twelfth year.

And these defendants further answering say, that it is true,
as stated in said bill of complaint, that while said Thomas
M. Carlile owned and possessed said farm, said complainant
made some repairs to his said mills, and raised the dam so as
to flow the waters of said river and pond back upon and over
several acres of the most valuable part of said farm; but
whether such repairs and such raising of the dam was in

$0 ecighteen hundred and forty-six, as stated in the complainants
bill or not, these defendants do not know, nor have these
defendants any knowledge or information, except as obtained
from said bill, what particular repairs or additions were made
to the mills, or whether he added two additional pairs of
millstones or not, nor do they know, nor have they any infor*
mation other than what is derived from said bill, how much
money the complainant expended in making such repairs
and alterations.

And these defendants further answering say, that they

40 have no knowledge or information whatsoever what conver®
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sation, if any, took place between said complainant and his
millwright or agents in reference to raising the height of his
said dam at the time the same was raised, or whether or not
any such conversation took place as is set out in the com-
plainant 8 bill, or whether the said complainant objected to
raising said dam without the consent of said Thomas M.
Carlile or not, or what assurance, if any, the said millwright
gave the complainant as to whether the lands of said Thomas
would be flowed or injured thereby or not; and these defend-
ants respectfully submit that their rights can in no way be
affected by any such conversations, whatever they may have
been. i,

And these defendants in further answering say, that they
have no knowledge or information, except from the allega-
tions of said complainant’s bill, whether any, or if any what
conversation took place between said John Vandoren and

nomas M. Carlile while said Vandoren was engaged in re-
pairs at said mill or dam, or whether any such conversation
occurred between them as is mentioned in said bill of com-
plaint or not, or whether said Thomas, in answer to any
question put to him by said Vandoren, or otherwise, said to
sai  audoren, as charged in said bill of complaint, that « if
the complainant would pay him as well as he had paid the
enortons, the complainant might flow all his farmnor do
these defendants know how said Vandoren stated any such
conversation which he professed to have had with said

homas M. Carlile to said complainant; but for many rea-
sons these defendants are quite sure that said Thomas M.
Grille never, directly or indirectly, gave his consent to said
Cooper to flow any part of his land for any price, much less
or the price which said Cooper alleges he paid to the heirs
said Caleb Horton, deceased; and these defendants do not
heheve that said Thomas, either by his language or conduct,
intended to convey to said Vandoren or to said Cooper the
mpression that he, the said Thomas, was willing said Cooper
ould flow any part of his said farm, provided said Cooper
ould pay him at the rate mentioned in said bill for the part
o flowed, for these defendants know that said Thomas
a ued the part of his farm flowed and injured by said pond
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these defendants do not believe that either said John Van-
doren or said complainant ever so understood the said
Thomas, for the reason, among others, that both said Van*
doren and the complainant, as these defendants believe, well
knew that that part of said Thomas’ farm which would be
injured by raising the water of said pond whs valuable natu-
ral meadow, and was a very important and essential part of
his farm, and worth much more, and as these defendants in-
sist at least twice « much as the land purchased by said
Cooper of the heirs of said Caleb Horton, deceased. And
these defendants further insist and believe, that if said
Thomas M. Carlile did in fact ever say anything to said Van-
doren from which said Vandoren could fairly imply that said
Thomas was willing that said Cooper should flow any part
of his lands upon the terms alleged in said bill of complaint,
such language was induced by the misrepresentation of said
Vandoren as to the height to which they intended to raise
the water, and its effects on his land, and that neither the
said Thomas or these defendants can or ought in any way to
be prejudiced or bound by what he then said.

And these defendants in further answering say, that they
have no knowledge or information, and therefore cannot an-
swer whether or not said Thomas M. Carlile, while said dam
was being raised, ever made any objection to such raising,
either to the complainant or any person in his employ; and
these defendants respectfully submit that he was not bound
to make any such objection, nor had he any right to object
to said dam being raised until the water of the pond was in
fact thereby raised so as to injure his land; and these de-
fendants further submit that this insistment or charge of
said complainant comes with a bad grace from the complain-
ant, inasmuch as he admits, by his bill, that although he
knew the intended raising of the dam would injure the lands
of said Thomas, yet he never spoke to said Thomas on the
subject, or asked his consent thereto, but relied, as he al-
leges, on loose and passing remarks, alleged to have been
made by said Thomas to said Vandoren, when said Thomas
could not have had any reliable information as to the injury
which he would sustain from raising the water of said pond.

And these defendants further answering admit, that said
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Thomas M. Carlile lived near said danr, and frequently
passed said mill, and had some, and perhaps all of his grinding
done at said mill from the time of raising said dam until
the death of said Thomas, in the year eighteen hundred and
fifty-five; that during that time his land was injured every
year by being flooded with water from said pond; and al-
though these defendants have no knowledge as to whether
or not said Thomas ever during that time asked the agents
or tenants of said complainant to hoist the floodgates, so
that he could gather his hay, these defendants presume that 10
such was the case; but they do not believe said Thomas ever
asked the raising of said floodgates as a favor, in the strict
and proper sense of that term, or that at such times, or any
other, said Thomas ever admitted that he had given his con-
sent to the raising of said dam, or to the flowing of any part
of his laud by the complainant And these defendants do
not believe that the complainant was at all induced to di-
rect or consent to the raising of his said dam by the belief
that he had the consent of said Thomas M. Carlile to such
raising, nor do these defendants believe that any remon- 20
strance or objection to the said raising on the part of said
ihomas would have prevented it, or produced any change
of plan or purpose on the part of said complainant; and
these defendants are confirmed in this belief by the course
pursued by said complainant, both towards said Thomas in
his lifetime, and toward these defendants since the death of
sai Thomas, in utterly neglecting and refusing to make any
compensation to them for the damages caused by raising the
water of said pond over their land until they were compelled
to bring suit against him, as stated in said bill of complaint, 30
Sn A allegations sworn to by the complainant, in his
said bill, as to his belief that the said Thomas and these de-
tendants have been very little injured indeed by the raising
of said pond.

And these defendants further answering say, that they do
not know, and cannot answer whether said Thomas M. Car-
ic the complainant of the injury to his

<n A ra’8*nf 8a*d Pond at any time, except as herein after
ae or not; but this defendant, Eliza Carlile, well remem-

eing in company with her husband at one time (but 40
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the particular time she cannot now recollect) when they saw
said complainant, and her said husband complained to him
of the injury to his land by raising the water in the com-
plainant’s said pond, and requested the complainant to come
and see to it, and the complainant promised to do so; but
so far as this defendant, Eliza, knows, and as she believes
and insists, said complainant never did come as he had
promised, and never paid any further attention to the re-
quest of her said husband, and matters remained unadjusted
at the death of the said Thomas M. Carlile.

And this defendant, Eliza Carlile, further answering saith,
that she was not accustomed, during the lifetime of her hus-
band, to pay much attention to his business, her own time
being occupied with her family affairs; but she recollects
having frequently heard her husband complain from year to
year of the damage caused to his land by the raising of the
water of said pond after said dam was raised, as she thinks,
in or about the year eighteen hundred and forty-six, and
particularly does she remember her husband making such
complaints in the early part of the spring in which he died,
and his declaring his intention to permit it no longer, and to
compel the complainant, by legal proceedings if necessary,
to pay him the damages he had sustained, and to stop dam-
aging him for the future; but in all the conversations be-
tween her husband and herself in reference to said flowing,
she never heard from him that he had given to the com-
plainant or to said John Yandoren any consent to raise said
dam, or to raise the water of said pond, or to flow any part
of his land, at any price or on any terms, nor does she be

30 lieve he ever did so consent.

And the said defendant, Eliza Carlile, in further answer-
ing saith, knowing the feeling arid intention of her said
husband, as herein before mentioned, this defendant, during
the same spring, and very soon after said Thomas M. Car-
lile died, called to see said complainant at his house, and
told him she had called to see him about the overflowing of
her said land by the water of said pond, told him that it in-
jured the farm very much, and wished him to come and see
about it; that said complainant replied, that if it damage

40 the farm, he was willing to pay for it; but he thought the
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damage was very little, if any. During said conversation,
the complainant at first professed not to remember that said
Thomas M. Carlile had ever complained to him about said
damage to his lands, until this defendant reminded him that
she was with her said husband, at one time, when such com-
plaint was made to the complainant, In presence of one
Nathan A. G. Seward, when he promised to come and see
to it, but never came; and when so reminded, said com-
plainant admitted his recollection of it, and expressed his
regret that he had not had the matter settled in the lifetime
of said Thomas M. Carlile, and then again promised this
defendant that he would come and examine the alleged in-
jury to her said lands, and settle the matter, but he did not
come until about two years after; that during said two
years this defendant suffered greatly from the water upon
her land, and talked with several of her friends about it,
and about the course best for her to pursue in reference to
it; but whether she spoke during that time to the com-
plainant again or not, or whether the complainant heard of
her complaints from other persons, she cannot tell, but in
the spring or summer of eighteen hundred and fifty-seven,
as near as this defendant can remember, the complainant
came and saw this defendant, said he had been examining
er meadow, and that it was injured but little; that he
thought it was overflowed and injured mainly by the springs
aong the hillside; that he would like to buy the land in-
jured, but made no offer and mentioned no price; that he
was willing to pay what damage he caused, but he hadn’t
time to attend to it then, as he was going to have some one
to dme with him, and must hurry home, and talked, as this
etendant thought, in a very overbearing and tantalizing
manuer. 6
defendant, Eliza Carlile, further answering saith,

a some time after the last mentioned conversation with
e complainant, but how long this defendant does not re-
col ect, John Vandoren, named in the complainant’s bill,
a led on her—said he came at the request of said eomplain-

WIi8hed her to fix a sum which 8he would accept
the damages which she might sustain thereafter from the
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said nothing about paying for past damages—said this de-
fendant and complainant must not go to law, but must settle
the matter; that he (said Vandoren) wished it to be settled
without going to law, but said Vandoren did not make any
proposition of settlement; and this defendant further saith,
that being anxious, if possible, to av.oid the vexation and
expenses of litigation, particularly with a person having the
wealth of the complainant, she advised with some of her
friends, who advised her that, rather than incur the expense

10 and trouble of a lawsuit with the complainant, she had bet-
ter take thirty dollars per year for her damages; that
although that was not enough, it would be better than to go
to law—and although this defendant knew that thirty dol-
lars a year was a small and inadequate compensation for the
damage she sustained, to avoid litigation, she concluded to
accept it, and went to the house of said John Vandoren in
a very few days after the aforesaid interview, and so in-
formed him.

And this defendant, Eliza Oarlile, further answering saith,

20 that she heard nothing more from said complainant or the
said John Vandoren, and in the spring of eighteen hundred
and fifty-nine, according to her recollection, she wrote a note
to said complainant, again complaining of damages from the
water of his pond, and requesting him to come and see to it
that spring, as the matter had lain long enough, and must be
settled; that she is quite sure he received the note, for she
caused it to be placed in the post-office at Chester, where he
receives his letters; and this defendant further answering
saith, that the complainant paid no attention to her said note,

30 and although this defendant frequently met the complainant,
and he knew her well, he never even sppke to her or noticed
her until in the summer of eighteen hundred and sixty, and
after receiving a letter from the counsel of this defendant, as
he then stated.

And this defendant further answering saith, that very soon
after the death of her husband, in eighteen hundred and
fifty-five, she consulted her present counsel in reference to
the damages to her land caused by the dam of the com-
plainant, and acted in accordance with his advice in making

40 every effort to have the matter adjusted without recourse to
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law ; but finding it impossible to effect any settlement, she,
of her own accord, and not at the instigation of the persons
named in the complainant’s bill, again called on her counsel,
who was then engaged in examining the lands of John D. G.
Carlile alleged to be injured by the same dam, and requested
him to take charge of her demand against said complainant,
and take such course as was necessary to obtain her legal
rights and protect the interest of her children; that she is
informed by her counsel, and believes the same to be true,
that on or about the twenty-sixth day of July, in the year
eighteen hundred and sixty, he wrote to said complainant a
letter, of which the following is a copy:

Morristown, July 26, 1860.
Nathan A. Cooper, esq.

Sir,—Mrs. Carlile has requested me to settle with you for
the damages she has sustained by the raising of your dam
across Black river, if the matter can be amicably settled. I
have no desire other than to effect an amicable arrangement.
She is a widow with a family of children, and neither you
nor I should desire to put her to unnecessary cost. 1 trust
we do not. Trusting I may hear from you on the subject in
the course of a very few days,

I am respectfully yours, &c.,
Theo. Little.

And this defendant, Eliza Carlile, further answering saith,
that instead of answering sajd letter to her counsel as re-
quested, said Nathan A. Cooper came to this defendant’s
house, soon after receiving it, with said John Vandoren, and
informed this defendant he had received a letter from her
counsel—said he had now come to see about the damages
this defendant claimed, and made many excuses for not hav-
ing come before, and among others, that he was waiting to
have the land surveyed, and now wanted to know how much
this defendant would take for her past damages; and this
defendant admits that she then told said complainant she
would take thirty dollars a year, although she knewr at the
time it was far too small a sum. Said complainant replied
that he would be plain with her, and said he thought she
asked too much. The complainant then asked if this de-
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fendant would leave the matter to arbitrators, and she replied
she would; and as this defendant understood, it was then
agreed that it should be left to the decision of arbitrators to
decide how much said complainant should pay for past
damages, and that the matter should be heard the next week,
though the arbitrators were not then selected; hut before
the time arrived said Cooper returned to this defendant’s
with said John Vandoren, and said that thirty dollars a year
was too much damages, and asked this defendant if she
would not accept twenty-five dollars per year. Said com-
plainant then proposed to lease the land for time to come
which was injured, and said, if he paid thirty dollars a year
damages, he ought to have all he could get off of it—and
this defendant, though exceedingly anxious to settle with the
complainant, yet knowing that to get to the land which the
complainant wished to lease he must cross other lands of
this defendant, and not feeling prepared to give the com-
plainant a definite answer, told him she wished before
answering him to consult with her counsel, and would meet
him at her counsel’s office, in Morristown, on the then next
Monday; that she did go to Morristown at the appointed
day, and said complainant also went there with his friend,
John Vandoren ; that upon stating the matter to her counsel,
she was advised by him not to lease said land to the com-
plainant, and thus put it out of her control, for the reason,
among others, that if by such an arrangement she permitted
said lands to be flowed, during the continuance of her estate
in them, they would be permanently injured to the great
damage of her children, while they would receive no com-
pensation for such damage. She was also advised by her
said counsel, in order to avoid litigation with the complain-
ant, to accept thirty dollars a year for past damages, provided
the complainant would pay her the yearly damages from the
time of raising his said dam, which proposition was made to

. the complainant, who refused to pay any damages which had

40

accrued before the death of said Thomas M. Carlile.

And this defendant, Eliza Carlile, further answering saith,
that it is true, as stated in said bill of complaint, that the
complainant did at one time say he would like to buy the
part of her land which was injured by the water; but while
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this defendant had no desire to sell, and much preferred not
selling said land, she has no recollection of ever having de-
clined to sell, for the reason that her title was not perfect,
though that was well known to the complainant, as she be-
lieves; but this defendant has no recollection of fixing any
price upon said injured land until the complainant called on
her again after the said suits were brought against him in
the Supreme Court, and just about the time the complainant’s
bill was filed in this cause, and as she thinks in the month
of September last, and again proposed buying said land, or
wished the defendant to fix a price upon it, and this defend-
ant then offered to take the sum of fifteen hundred dollars
for said lands, which sum she fixed with reference to the
permanent injury to her farm resulting not only from the
loss of the use of this land, but from having it flooded with
water; and this defendant has no hesitation in saying she
would prefer to have her farm as it was before said dam was
raised, than to receive said sum of money, and permit said
lands to be flowed as they have been since the raising of the
dam.

And said Eliza Carlile further answering saith, that neither
in the conversation between her husband, Thomas M. Carlile,
and said complainant, herein before mentioned, nor in any
of the several conversations or negotiations which have
taken place between the complainant and this defendant in
reference to the injury to her land caused by the complain-
ant s said dam, did the said complainant ever, by word or
act, intimate or claim that said dam was raised by and with
the consent, express or implied, of said Thomas M. Carlile,
or under any agreement on the part of the complainant to
pay, and of said Thomas to receive, for such part of his land
as might be flowed or damaged, such price per acre as the
complainant had paid the heirs of Caleb Horton, deceased,
for the land he had purchased of them; nor did the com-
plainant ever pretend in any of said conversations that there
was any agreement or understanding, express or implied, be-
tween himself and said Thomas M. Carlile in reference to
the raising of said dam, or the compensation to be paid to
said Thomas for any damages sustained by him ; nor did the
complainant ever pretend, in any of those conversations or
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at any other time, so far as this defendant knows, that he was
not legally and equitably liable to pay all the damages sus-
tained by said Thomas, or by this defendant since the death
of said Thomas, nor did this defendant hear of any such
pretended agreement or consent on the part of said Thomas
until she heard it read from the complainant’s bill; and this
defendant submits that the conduct of said complainant is
palpably inconsistent with the existence of any such pre-
tended agreement or consent on the part of said Thomas M
Carlile.

And this defendant, Eliza Carlile, further answering saith,
that although it is true, as herein before stated, that she had
at different times offered to accept thirty dollars a year for
her past damages, rather than ineur the vexation and ex-
pense of a lawsuit, the complainant never accepted such
offer, but uniformly refused to accept it until after her offer
was withdrawn, and she had notified the complainant of its
withdrawal; and after that she admits that a person came
to her residence representing that he came, at the request of
the complainant, to tender her one hundred and eighty dol-
lars for six years’ damages to her land since the death of her
husband; that that offer was made, as she thinks, about the
month of September, in the year eighteen hundred and
sixty, and that she replied that she had placed the matter in
the hands of her counsel, and they must settle it with him;
and this defendant is informed by her counsel that a similar
offer was made to him by the attorney of said complainant
before the suits mentioned in the bill of complaint were
commenced, and that he refused to accept said sum, but
offered to accept thirty dollars per year from the time the
said dam was raised, which was also rejected by the attorney
of the complainant.

And this defendant, Eliza Carlile, further answering saith,
that she never knew of any survey being made by the com-
plainant of that part of her lands which are flowed and in-
jured by the said pond, except one made during the past
summer or fall, at a time when the streams were lower than
for many years before; and although this defendant has not
had said damaged lands surveyed, she believes and insists
that at least five or six acres (instead of three acres and
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three hundredths, as stated in the complainant’s bill) are
seriously damaged by the raising of said darn; that before
said dam was raised said land was considerably above the
surface of the Water of said pond when the pond was full,
and was dry land, and cut an excellent quality of grass, and
avery large burthen of it per acre; that although it is true
that in times of freshet said land would at times be covered
with water, it very soon ran off, and did not materially in-
jure the land, but that since said dam has been raised said
land is several inches under water when the dam is full,
which in ordinary seasons is the greater part of the year;
that the land has become boggy in places, miry and unfit
for use, so that it cannot be pastured, and the grass which
this defendant has had cut has been used to cover the
shelters or hovels for her cattle, and in some instances she
has given it to persons to cut it and carry it away, so that
it might not decay on the ground in summer, and generate
disease and sickness; and this defendant further answering
says, that so far from her damage being slight and less than
twenty dollars a year, as alleged by the complainant, she in-
sists, and has been so repeatedly advised by her friends who
are best capable of judging, that her actual yearly damage
is much more than that sum, besides the permanent injury
to the soil, and besides the tendency to decrease the general
value of the whole farm, by rendering the dwelling house,
which is near the flowed land, unhealthy; and this defen-
dant believes and insists that the said farm would sell for
fifteen hundred dollars more with the water of said pond as
it was before said dam was raised, in or about the year eigh-
teen hundred and forty-six, than it would sell for with the
water as it now is.

And these defendants further answering say, that the said
Eliza Carlile, failing to effect any settlement with said com-
plainant of the damage sustained by them, caused two suits
to be brought against said complainant in the Supreme
Court of this state, as stated in the complainant’s bill; that
said suits were commenced at or about the time mentioned
in the complainant’s bill, and declarations were filed of the
purport set forth in said bill, and these defendants would
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this honorable court on the application of said complainant.



And this defendant, Eliza Carlile, admits, as she has also
herein before stated, that she was very loth to enter into a
legal controversy with a man of the wealth of the com-
plainant, and was very much disposed to settle with him on
almost any terms for several years; that some of her friends
advised her to settle fora small amount, rather than incur
the hazard and expense of a lawsuit, and others advised her
to demand her full damages, and placed those damages
higher than the complainant was willing to pay; and she also

10 admits that among the friends with whom she advised was
John D. G. Carlile, the brother of her husband and her
near neighbor, who had known her farm his whole lifetime,
and was as well capable of judging as to her damage as any
other person. She also advised with James L. Dickerson,
and may have done so with Charles Ming, all of whom are
landholders along the same stream, as alleged in said bill of
complaint; but these defendants were not governed by the
advice of these persons in commencing said suits, but by
the advice of their counsel.

20 And this defendant, Eliza, admits also that some of her
friends (and she does not know but the three persons above
named were among them) did assure her that if she needed
pecuniary assistance in carrying on her suit against the com-
plainant they would assist her, but neither the persons named
in the complainant’s bill nor any other person has ever furn-
ished these defendants any money to carry on said suits, nor
have these defendants ever asked them to do so; and this
defendant, Eliza Carlile, denies that either of the persons
named in the complainant’s bill, or any owner of lands along

30 said river, persuaded or induced her to refuse to convey to
the complainant the part of her land which is injured by
said dam, or to refuse to lease the same to the complainant,
or to refuse to accept the offer of thirty dollars a year made
by the complainant, or to treat the complainant’s dam as a
nuisance, and to prosecute the complainant for maintaining
said dam, or assured her that they would defray the expenses
of her prosecution against the complainant in whole or in
part, or that they would save her harmless or bring her out
of the litigation as well off pecuniarily as if she had settled

40 with the complainant as he proposed, as is falsely charged
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in said bill of complaint; and these defendants deny that
cither of the persons named in the complainant’s bill, or
any others, ever advised them, or either of them, not to
settle with the complainant, if he would pay a fair compen-
sation for the damages he had caused them—while these
defendants admit that all the persons named in the said bill,
and many others, did advise this defendant, Eliza Carlile,
that thirty dollars a year was not a sufficient compensation
for said damages.

And these defendants further answering say, that they be-
lieve it to be true, as stated in the complainant’s bill, that
about the year 1835 or 1836, certain persons claiming to act
under an act of the legislature of this state, as mentioned in
said bill, undertook to straighten the channel of Black river
between the points mentioned in said bill of complaint, and
these defendants believe they did so straighten it; and these
defendants have heard, and presume it is true, that in making
such changes in the channel of said stream, the bed of the
channel was lowered eighteen inches at what is commonly
known as the outlet, which was at or near the point where
Tanner s brook empties into said Black river, but for what
distance said channel was so lowered, or whether it was so
lowered the whole distance between the said mouth of Tan-
ner’s brook and Topping’s bridge these defendents have no
knowledge or information, nor have these defendants any
knowledge or information whether the channel of said
stream was at all lowered above the mouth of said Tanner’s
brook or not, nor can these defendants perceive how the
alterations of the channel of said stream can in any way ac-
count for the rise of water on the lands of these defendants,
and especially so as such rise of water has only been since
the dam of the complainant was raised, and began at or
about the time said dam was raised.

And these defendants further answering say, that they
have no knowledge personally how much said dam was
raised by the complainant, but from information received
from others, they believe that the efficient height of the dam
was raised much more than nine inches; and these defend-
ants respectfully insist that the matters and things set out in
the complainant’s bill, if true as therein stated, could give
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to the complainant no right to flow their said lands nor con-
stitute any defence against their said actions at law, and es-
pecially so, as the complainant does not pretend in his said
bill that he has ever offered to fulfil said alleged agreement
or understanding with said Thomas M. Carlile, either with
said Thomas in his lifetime, or with these defendants since
the death of said Thomas. And these defendants further
insist, that to give to the pretended agreement set up in the
complainant’s bill the effect therein prayed would be con-
trary to and in violation of the statute of frauds and perju-
ries, and these defendants respectfully claim the benefit and
and protection of said statute to the same extent as if they,
the same, were pleaded by them.

And these defendants deny all unlawful combination and
confederacy in said bill charged, without this, that any other
matter or thing material for these defendants to make an-
swer unto, and not herein or hereby well and sufficiently
answered, confessed, or avoided, traversed or denied, is true
to the knowledge or belief of these defendants—all which
matters and things these defendants are ready and willing
to aver, maintain, and prove as this honorable court shall
direct, and humbly pray to be hence dismissed with their
reasonable costs and charges in their behalf most wrongfully
sustained.

THEO. LITTLE,
Solicitor and of counsel with defendants.

Hew Jersey, Morris county, ss.—Eliza Carlile, one of the
above named defendants, and also guardian of Thomas M.
Carlile, John Carlile, and Haney K. Carlile, infant defend-
ants, being duly sworn according to law, on her oath saith,
that the facts and matters set out in the foregoing answer, so
far as they relate to the acts and deeds of this deponent, are
true, and so far as they relate to the acts and deeds of other
persons, she believes them to be true.

Eliza Carlile.

Sworn and subscribed, this 20th December, 1861, before me.
Augustus W. Bell, M. C
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New Jersey, ss—Mary M. Carlile and Elias H. Carlile,
two of the defendants above named, being duly sworn ac-
cording to law, on their oaths respectively say, that the facts,
matters, and things in the foregoing answer contained, so far
as they relate to the acts and deeds of these deponents, are
true, and so far as they relate to the acts and deeds of other
persons, they believe them to be true.

Mary M. Carlile,
Elias H. Carlile.

Sworn and subscribed, this 20th December, 1861, before me.
Augustus W. Bell, M. C

Replication.
[Filed May 29, 1862.]

In Chancery of New Jersey.

This repliant, saving and reserving to himself all and all
manner of advantage of exception to the manifold insuffi-
ciencies of the said answer, for replication thereunto saith,
that he will aver and prove his said bill to be true, certain,
and sufficient in the law to be answered unto, and that the
said answer of the said defendants is uncertain, untrue, and
insufficient to be replied unto by this repliant, without that,
that any other matter or thing whatsoever, in the said answer
contained, material or effectual in the law to be replied unto,
confessed and avoided, traversed or denied, is true—all which
matters and things this repliant is and will be ready to aver
and prove as this honorable court shall direct, and humbly
prays as in and by his said bill he has already prayed.

JACOB VANATTA,
Solicitor and of counsel with complainant.

40
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Evidence.

ON PART OF COMPLAINANT.
[Filed October 19, 1862

In Chancery'of New Jersey.
Examination of witnesses, ¢¢c., in the above stated cause, onpart
of the complainant, taken in the presence of J. Vanatta, esq,
solicitor of complainant, and T. Little, esq., solicitor of defend-
ants, on the 19th day of June, A. D. 1862, before me, at nmy
office in Mortistown, N. J.—Due notice admitted.

10 Alfred Mills, M. C

David A. Douglass, a witness on part of the complainant,
being duly sworn, deposes as follows:

I will be 68 years old next December; I now live at Mend-
ham, Morris county; my occupation has been that of a mil-
ler—have followed that most of my life while I could do
anything; I have attended Gen. Cooper’s mill at Chester, on
Black river; I went there the 1st or 2d of April, 1846, and
remained there six years continuously; I rented the mill of
Nathan A. Cooper.

20  Quest. Was there anything done to the dam after you
went there ?

Ans. Yes, sir; the dam was repaired, new trunks put up;
we repaired the tumbling dam ; Mr. John Yandoren bossed
the job—there were several other hands at work there; the
dam got leaking, and we repaired that, and raised it a little
—put in a stick of timber to raise it.

Quest. How much was it raised ?

Ans. Can’t tell exactly—between seven and ten inches—
think probably about nine inches; it was not raised more

30 than the thickness of the stick of timber that we put on the
top, that I recollect of; I assisted in fixing the dam and
flume; I think I assisted in putting on that stick—I am not
positive, hut think I did; that was done in 1846—the first
year I was there; there was nothing more added to the
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height of that dam while I remained there—there has never
been since, to my knowledge; I have been gone from there
ten years, I think—I think it was ten years last spring since
I left; I was on the dam about a year ago.

Quest. Was there any difference then in the height of the
dam from what it was when you left there ?

Ans. I couldn’t tell, there was so much water in the dam;
the tumble was covered with water.

Quest. Why was that piece put on the top of dam ?

Ans. Well, the lower one under it was out of order, and 10
wanted repairing, and we wanted to raise the water; that
increased height of the dam is of a good deal of value to
the mill—can’t tell how much. [This evidence objected to
by Mr. Little.]

I  could wbrk all day on nine inches of water in ordinary
times, after the piece was put on, with two stone.

Quest. How much more work, in your opinion, will the
mill do with that nine inches on the dam than it would do
with nine inches off— mean the same mill and the grist
mill. [Objected to.]- 20

Ans. Well, I can’t tell—that is an experiment I never
tried.

Quest. Give us the best of your judgment?

Ans. Well, T can’t tell you—it’s a question I wouldn’t
think of being asked, and I never tried the experiment to
know.

Quest. Would it be considerable or slight?

Ans. It would be considerable.

Quest. Would it be one-third or one-quarter more?

Ans. I think it would be one-quarter more—as near that 3
as I can tell; nine inches of water on the surface of a pond
is worth eighteen at the bottom you know, and more too,

Quest. Whbat was the condition of the flume when you
went there, tight or leaky ? [Objected to.]

Ans. Very leaky, all worn out—that and the trunks too;
the dam itself was tight; the trunks let out half of the water in
the month of April, they were so worn out and leaky; when
we tried to saw plank from the trunk we couldn’t run the
grist mill at all—had to run the saw mill one day, and the
grist mill the next; this piece was put on the dam in the 4
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fall of 1846—don’t recollect the month; think the repairs to
the mill and flume were commenced in August or Septem-
ber; I knew Thomas M. Carlile—we usually called him
Mulford Carlile—he lived about half a mile above the gen-
eral’s mill, while I lived there—on the road—on the west
side of the river; he lived there all the while I had the mill;
I believe I generally did his milling work during that six
years—never heard of his taking it to any other place; he
was at the mill frequently; the nearest store to his place was
within one hundred yards of the mill, I should think; he
had to come past the mill to get to this store; his nearest
church and post-office were at the village of Chester, I be-
lieve, sir; in going to Chester, I think he usually went up
the turnpike past the mill; there are two bridges over the
ford, one over the main stream, and one over the race, for
the use of the mill—they form part of the turnpike; the
bridge by the tumbling dam is not over twenty-five or thirty
feet from the dam, I think.

Quest. While you were there as miller, did Mr. Mulford
Carlile ever complain to you about that dam ?

Ans. He came down once, and asked me if I would hoist
the gates—he had been along the river, and the water was
very high, and he wanted to get his hay off—that was the
most of a eomplaint he ever rendered to me; the water was
then higher than in an ordinary time; we wouldn’t call it
high water; I can’t tell you what year that was.

Quest. Fix the time as nearly as you can ?

Ans. I can’t tell anything about it—I was there six years,
but can’t tell which it was; it was after the dam was raised,
and after the new trunks were put up; it was in haying
time—don’t know the month; I went right away and
hoisted the gates when he requested me; he never asked me
to hoist the gates at any other time while I was there; Mr.
Carlile said at that time that the water was three or four
inches deep in his meadow.

Quest. Did he ever request you to take the dam down, or
have it lowered ?

Ans. -No, sir.

Quest. Did he ever say to you that he desired to have it
taken down or lowered ?
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Ans. Not that I remember of.

Quest. Did you ever say anything to Mulford Carlile about
his selling to Gen. Cooper his (Mr. Carlile’s) low land along
the pond, and if so, what did you say to him, and what did
he say to you ? [Objected to.]

Ans. He made the remark to me about the dam—some-
thing about it—and I told him he had better sell it to Mr.
Cooper, as the Hortons had; he said if he would give me
the same that he (Cooper) gave the Hortons he might have
all my lands, or something to that effect—that’s all; I don’t 10
recollect what he said afterwards; he made that remark.

Quest. When was that?

Ans. T can’t tell the month nor year.

Quest. Was it before or after the dam had been raised ?

Ans. After.

Quest. How long after, a short or long time ?

Ans. I don’t remember.

Quest. Whereabouts did the conversation take place ?

Ans. At the mill.

Quest. Did the mill pond of that mill fill up any while 20
you were there, and if so from what cause ? [Objected to.]

Ans. It did fill up—1 think it come from ditching the
meadows in the ground up the river.

Quest. Why do you think it came from that cause ?

Ans. The mud was washed in that they took out—a
great deal of it; I think the mud and stuff they took out
of the ditch washed into the river, and then in time of high
water it washed down into the pond, and filled it up.

Quest. Did you discover any increase in the filling up of
the pond while you lived there ? 30

Ans. Yes, sir.

Quest. Increase large or small ?

Ans. It was large.

_Quest. Can you tell in what parts of the pond the prin-
cipal accumulations took place while you were there ?

Ans. On the west side of the pond mostly.

Quest. Did you, while there, ever go up the pond in a
boat any considerable distance, so as to notice the accumu-

lations in the pond some distance above the mill ? [Object-
\

ed to.] 40
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Ans. I never did.

Quest. How many run of stone were in the mill while you
had it ?

Ans. Two—that number was in when I left—no more.

Quest. Was there room for any more?

Ans. Yes, sir.

Quest. Was saw mill driven while you were there?

Ans. Yes, sir; I have known a saw and grist mill on the
same site as long as I have been in the habit of going up
the turnpike—should think fifty years; there was consider-
able sawing done there.

Quest. Was that a good or inferior situation for a mill—I
mean in reference to the surrounding country ? [Objected
to.]

Ans. I think it is a good situation.

Cross-examination of David A. Douglass by Mr. Little.

The same mill has stood there in the same situation ever
since I can remember; we did nothing to the tumbling
dam except to put a new piece of timber on top of it, and
stop up what holes there were in it—it was a worn out
leaky thing, and we put boards over the leaks until we got
the trunks up, and then we was going to make tight work
of it by putting in dirt; the whole of the tumbling dam was
not built anew while I was there; there was a new mudsill
put in in place of part of the old mudsill—the rest of the
old mudsill was left there ; the dam was then a stone dam;
we laid boards over the leaks, and nailed them there, and
then filled up with dirt—nailed the boards to the pieces of
timber in the dam; I think the height of the dam was
raised about nine inches; we did not change the floodgates
—we put in new floodgates; the gates that Vandoren put in
wouldn’t raise the water to the top of the dam, except in
very high water; we had a couple of narrow gates, about a
foot wide, which we put on the top of the gates that Van-
doren put in in low water, and that shut the water off—we
used them very seldom; the pond was in the habit of filling
up after the repairs while I was there; if the water got
down ever so low, it would fill up every night so as to nm
over the tumble; the floodgates are higher than the tumble;
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in common ordinary times, when we had two stones and the
saw on, we would ran the water off in two hours so that it
won dn t run over the tumble; we might use the water
neaiy i nigitin that way; I can’t tell how many inches
he water would be reduced by running it ail day in ordinary
times, in ordinary times the water would run over the tum-
ble to perhaps the depth of five or six inches; in the morn-
ing we had, generally speaking, enough water to run two
stone and the saw mill all day—iu the dry weather in the sum-
mer season we could not do that; in the summer season I
never seen theeeason when we could not run two stone all
day, we would stop at nine or ten o’clock at night; during
he”summer season we hadn’t any more water than we
needed for that purpose; I suppose we would require just as
much again water to run four run of stone; I haven’t been
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Mr. Oarlile’s lands, or any claim of right on Cooper s part;
it was not what yon might call a freshet when Carlile spoke
to me, but the water was higher than usual—had been heavy
rains; it was after this that Carlile made the remark to me,
that if Mr. Cooper would pay him what he paid the Hortons
he might flow all his lands.

Quest. How long after the gates were hoisted for Carllle
was it that this remark was made ?

Am. I can’t tell you—it might have been a year.

Quest. Will you state, if you please, what remark he made
about the dam-state the conversation ?

Am. I can’t do that—he made that remark; I told bun
he had better sell his land that was drownded to Mr. Cooper
as the Hortons had; he said I will sell him my farm at the

Sa* rH ow ? am e thyon to suggest to Mr. Mulford Carlile
to sell his land that was drowned to Mr. Cooper as the
tons had? a1t
m. I can’t tell you, sir; there was a conversation that
led to it; there was somebody else there at the same time
tlifo g with ns about the dam; Mulford Carlile did not
complain of the dam at that time at all.
Quest. Did the other person who was conversing
complain of the dam ? ; A »
Arts. No, sir; don’t recollect who it was—lt was
of the neighbors; no one had requested me to request Car-
lile to sell that land to Gen. Cooper.
Quest If Mr. Carlile was not complaining of his land»
being injured by the dam, how did you know that they were

or-

m*Am. I did not—I knew there had been a talk about it

Re-examination of David A. Douglass.

Quest. When you repaired the dam, were the stones w 1
composed the dam taken up, or left laying as they
when you began the repairs ?

Ans. I don’t recollect ofany new stone workbelng done
stones were left laying there; this mudsill ttatlhavespok
of was not at the bottom of the stone work of *
on the top of the stone work; this piece that Mr.

9
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put on is the same one that I call the mudsill—that is, the
one I spoke of as being about nine inches; a part of the old
one was there I believe—the ends were there jet.

Quest. AVlien the floodgates were in (which Mr. "Vandoren
made and put in), as the water rose in the pond, would it
first run over those floodgates, or over the top of the dam at
the west of the floodgates ?

Ans. Over the dam, when both sets were in—I mean both
those that Vandoren made and the small gates that I made.

Quest. You saj that last year, when you were there, the
water was very high, and the miller gave some reason for its
being so high that day, what reason did he give for the
water’s being up so ? [Objected to.]

Ans. I asked him the reason, and he said he might as well
have the pond full as not; I’said the water run over the
road} he said he did not care where it went; the miller’s
name was Schurts, I believe.

Cross-examination of David A. Douglass resumed.

Quest. Was the new mudsill that you put on any thicker
than the old one ?

Ans. T don’t know whether it was or not, sir; I never
measured it.

k Qwest. According to your recollection, how was it ?

-4ns. 1 can’t recollect anything about it; it was put on top
of what was left of the old one; when I was there a year
ago, and the water run over the road at the west end of the
dam, it run over the east end of the dam, over the high cap
piece; I can t tell the distance between the mudsill and the
cap piece; the cap piece has nothing to do with raising the
water; the space between the mudsill and the cap piece was
perhaps two feet and a half; I never knew the water to run
over the cap piece while I was there.

David A. Douglass.

Sworn to and subscribed this 19th day of June, 1862, be-
fore me.

Alfred Mills, M. C

William W. Dorland, a witness produced on part of the
complainant, being duly sworn, says—I reside at Chester,
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Morris county—am thirty-nine years old—am a miller—am
now engaged at Flanders in milling; I have used and occu-
pied Gen. Cooper’s mill on Black river, near Chester—went
there in April, 1852, and left in spring of 1856, in April; I
rented the mill the first year ; the second year Vanderveer and
Swayze had it with me ; the third, Vanderveer and I had it to*
gether, and the fourth year I was alone again; there were
two run of stone in that mill when I went there ; two more
were put in while I was there—we put them in in 1852 and
1858—got done in January, 1858; the four run were used
after that; Mr. John Vandoren bossed the work; the mill
dam was not raised in any way while I was there; the saw
mill was used while I whs there ; there was a stick of timber
on the top of the dam, over which the water fell—it was
there when I went there—looked as if it had been there
some time—same one was there in same place when I left;
nothing was done to the dam to increase the volume of
water, except putting dirt on where it got washed through-
nothing to raise the height of the dam—I lived about 100
yards from the mill—was engaged in no other business—the
principal part of the time was in the mill; three months of
the time of the last year I was there I was sick on my back
in my house there; I was taken the first of August; I knew
Thomas M. Carlile; he got the principal part of his milling
work done at this mill while I was there, I guess—1I don't
know its he got any part of it done anywhere else; he was
at the mill quite often; I believe he once applied to me to
hoist the gates in the dam while I was there; I wont say
what year that was—I think it was the first year I was there;

30 he said that Hall had cut the hay on his meadow—it was in

haying time; he came down to the mill, and said he wished
me for to let off the water—the hay was all afloat in the
emeadow he wanted to get it off; the meadow was up above
the barn up the river east of Carlile’s house; I told him
had let out all the water I could; I had drawn the gates clear
out, and yet it run over the road; it was very high water-
unusually high—there had been a very heavy rain ; he never
asked me to hoist the gates at any other time, as I recollect
of; Tdon’t recollect that he ever made any complaint about

40 the dam while I lived there.



Quest. Bid you at any time hear Mr. Carlile say anything
about selling to Gen. Cooper his land along the general’s
pond and if so, what did you say to him, and he to you?

Ans. At the time he came down to tell me to hoist the
gates he talked about it; he said he had mentioned to Mr.
Cooper about it; he said he hadn’t paid no attention to it;
he didn’t say what he said to him.

Quest. State the rest of the conversation ? [Objected to.]

Ans. 1 told him then that he ought to try and see him and
make a bargain, as it was drownded there; he repeated that
he had mentioned it to him, but he hadn’t paid any atten-
tion to it, but that if he would give him as much as he gave
Horton he might have the whole farm ; this talk took place
at Mr. Vanderveer’s store; I think Mr. Vanderveer was
there, and several had collected there—it was in the after-
noon pretty late, and it had rained hard; think John Van-
doren was there; think he (Vandoren) was working at the
mill at the time; think Vandoren heard the conversation—
he was close by, and spoke a word once in a while.

Quest. Were you ever on the low land of Mulford Carlile,
adjoining the upper part of the pond, while you were there
working in the mill ?

-4ns. Frequently, sir.

Quest. Did you notice the low land adjoining the river?

Ans. Yes, sir.

Quest. About how much of it was flowed then by the
waters of the pond ?

Arcs. I couldn’t tell you how much there was flowed.

Quest. What kind of grass did it raise at that time ?

Arcs. The principal grass along the river was bog.

Quest. How many acres would you think—about one, two,
three, four, or five ?

Arcs. I shouldn’t think more than an acre or an acre and
a half.

What was that land lying along the river worth at
he time you went into possession of that mill ?

Arcs. Shouldn’t think it worth more than ten dollars per
acre; it was quite miry wet ground along the river; I was
°a it quite often—went up pretty often; have been on it
T en **was mowed, and along it when the grass was grow-
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Quest. Did you go up that stream, while you lived there,
up as far as Carlile’s bridge ?

Ans. Yes, a great many times in a boat; if water was
down, we would find sand bars; pond filled up while I had
the mill quite a good deal—it must have been the wash from
the roads and creeks, and every other place, I suppose”in
1855 I was on this low meadow ground of Carlile adjoining
the river a great many times—have not been on it since; I
yesterday passed over what is called Carlile’s bridge, at the
upper end of the pond; the water was pretty hig no-
ticed it- I think it was above what you would call an ordi-
nary stage of water; I went up along by the dam yesterday
-passed by the end of the dam on my way up; I thought
the water looked low to m e-it was running over the fall
piece under the cap-I should judge it was twelve or four-
teen inches under the cap; the gates was out—I noticed
them particularly.

Quest. Just describe the floodgates as they were when you
were there ? s s

Ans. The first tier of the gates was planks at the botto ,
and then we sot boards on the top to make the restof them;
boards and all was not over two feet high while I "se
them; I did not raise my water as high as the rest of them
has since I came away.

Quest. How near was the top of the gate to the cap .
Ans. I should judge it was about six inches; the cap
on the top of the gate-posts, and goes across over the tum-

ble where the water falls. .

Quest. If you went to lower permanently the water in
30 pond, what would you take down ?

Ans. T would take out the gates.

Quest. I mean if you wish to lower the dam ?

Ans. I don't know what I would do; if you would take
off the fall piece it would lower it the thickness of that tali
piece, and it would lower the water so much. .

Quest. If you reduced the water in the pond nine in
would it injure the value of the mill ?

Ans. Yes; I should think it would be a great damag
it—couldn’t tell how much exactly—should think it wou

40 make one-tfiird difference.
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Cross-examination of Wm. W. Borland.

Quest. You said that at the time of the conversation at
Yanderveer s store, John Yandoren was there j are you sure
about that ?

Ans. I am certain of it.

Quest. What makes you recollect ?

Ans. He was there at the time, and engaged in the coiv-
versation—not particularly in the conversation; he did not
engage in the conversation at first, but afterwards he did;
can’t tell what he said—not particular—can’t state it; what
made me recollect it was that the man said his hay was
flooded, and I did not want to injure him; it kind of struck
me as though I might have been to blame j the conversation
about selling commenced by his saying his lands was all
afloat; we talked about the selling of them to Cooper_ I
suggested it.

Quest. What did Mr. Yandoren say to that?

Ans. Hon t recollect j Carlile spoke about the Hortons; I
first told him that Cooper had bought of the Hortons—I had
heard it talked of before in the store.

Quest. Wasn’t Mr. Yandoren out part of the time?

Ans. I don’t know—I think not.

Quest. Conversation in an ordinary tone or in an under-
tone?

Ans. Just as we are talking here—no concealment about it.

Quest. Didn’t Mulford Carlile say there that he had made
a bargain with Gen. Cooper about the land ?

Ans. T don’t recollect of his telling me that he had made
a bargain—said he had mentioned to him about the water
being on his land; he didn’t say as he made any reply to him;
that was what he said the general hadn’t paid any attention to.

Quest. When you told him that he ought to try and see
the general, and make a bargain with him, did not Mr. Yan-
aoren say he, Carlile, had agreed to let them raise that dam,
if the general would pay him as much for the land as he
paid the Hortons ?

Ans. T don’t recollect.

Quest. Didn’t you hear anything of that kind said there?

Ans. I don’t recollect—I might have heard it; Mr. Yan-

oren was at work at the mill; we were putting in new run
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of stone and two new wheels; we didn’t put in the second
wheel just then, but did before we quit; this was in 1852;
we finished them in 1853; we used the saw mill after these
repairs.

Quest. Did you have water enough to drive four run of
stone and the saw mill ?

Ans. Yes, sir; I think it took about twice as much water
to run four run of stone as it did to run two run of stone;
the new wheel was placed just where the old wheel was it
was a breast-wheel, tight bucket; the water was let on the
wheel at the same height as before; we never moved the
fall piece—that was put on when Mr. Douglass was there—
has never been altered; the same trunk from the pond sup-
plies both wheels; while I was there, the road between the
two bridges was not raised in any way—the road was filled
up and raised a little after I went away; before I went there,
I lived at Chester; don’t know whether the road was raised
between the bridges before I came there—think not in a good
while; the arrangements for discharging the water at the
floodgates and the tumble were the same when I left that
they were when I came there—were not changed at all;
while I was there, I never measured the length of the tum-
ble of the dam, but should think it was sixteen feet; that is
the length of the floodgates, I think; their height (or width)
may be fourteen inches—I mean that of the regular perma-
nent gates; I had three sets of gates; the top ones were
mere boards, and when the water became high we would
punch these out, and let them go down the river; the flood-
gates set on the fall piece, and the fall piece is on a level
with the bottom plank of the floodgates; the distance from
the fall piece to the bottom of the stone work on the outside
of the dam is about seven or eight feet, I should think—
have never measured it; the general waste water from the
pond passes under the bridge at the west end of the road,
I don’t recollect the length of the bridge—think it is con-
siderably longer than the fall—that is the abutments and all
__it looks so to me; the distance between the bridges is
twenty paces, I should judge; at ordinary times, in first year
I was there, we had a good deal of waste water; we was
busy repairing, and didn’t want to use it—only run the saw
mill.
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Quest. Didn’t you have any more water after you put in
the four run of stone than you had before ?

Ans. T think not; I never saw the water, while I was there
at an ordinary time of water, run over the road at the west
end of the bridge; I have in a freshet seen it run over the
cap piece, not at any other time while I was there.

Quest. You have given us the height of the regular flood-
gates, and said you raised the height of the water above that

boardsf8-hOW hlgh m °rdinary times did y°u use those

To within five or six inches of the cap-that is we
would do it in the night when we stopped; sometimes the
pond would fill up, and sometimes it wouldn’t; I went along
yester ay by the dam; couldn’t see the arrangements of the
floodgates—water was low—don’t know whether the mill
was running—was not on that side.

Quest. What depth of water must you have in the flood-
gate to give you head enough to run four run of stone ?
we cau drive the mill with one flooodgatet—

when th > We*U8ed t0, put On, a Pjece 8ix or seven inches wide
when H}e water was l(?w tonlet the water rm%e.

Quest. What depth of water is required in the flume to
run four run of stone?

S.

wafn T,lt-dr 1 arei neVer mea8ured it— feet, I guess it
as 1 think tke flume is lower than the pond was; I can't

thi, I-T 7 " *hat Would brinS u to the top of the flume; I
Iwr 8IDCe 1 left they kept the water higher than when

Quest. How do they do that ?

it wa! / UfOn ~ates > Part °f the time I have seen it,
was LtT *enInd f h'gh?TI than. when 1 was ‘here t ‘hat
I think « n j'me of troshet, it was in an average of water;
hi“er ,1 it” °n b°‘h 8ide9 O0fthe A gates is somewhat
isant V £ he oaP.Pleoe—0“ the west end I don’t think it
whilJi Ig 6r( we dld (uite a considerable work at the mill
kent *h T 8 there; most of the tirae after January, 1853, I
drive thpoUmrUf °© f 8tOn? “oing night and day; I didn’t
over Mr n A timé nights; 1 suppose I have been all
whenTw i ie8gr°Und-Went Pri™Pa% along the river

I was fishing; couldn’t tell how much there is of that

H
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low ground—shouldn’t think the marsh was over an acre
and a half; I never looked how much the ground was in-
jured; not all of the acre and a half was boggy in 1855,1
think; I never was acquainted with this ground before I
went there ; I always tended the gates myself.

Quest. Were there or not complaints made by owners of
the land much further up the stream than those of Mr. Car-
lile, (while you were there) of their lands being flowed by
water? [Objected to.]

10 Ans. There might have been, but I dont recollect; I
always thought it injured Mr. Carlile’s meadow below the
barn.

Re-examination.

Quest. Just give us the width of those boards you put in
and took off at pleasure ?

Ans. One board was, I think, about six inches wide, and
t’other one was about four inches; I used them in low water
__I put them on to save what water would otherwise be
wasted; there was no waterfall except over the floodgates

20 unless it was high water; I have seen the water run two feet
deep over the stone work at the west end of the bridge; the
length of the stone work west of the floodgates may be sixty
feet, and may be more; I have seen the water run over the
cap, stone work and bridge—this was when I saw it running
two feet high over the stone work; I think there is a space
between the floodgates and the stone work where it is
planked clear up to the cap—that is the case on each side of
the floodgate; can’t tell the distance from the floodgate to
the stone work—shouldnt think it as much as eight or ten

30 feet—never measured it; think the cap is a trifle higher
than the top of the planked space.

This examination here adjourned by consent of parties.

August 1st, 1862,—Examination resumed at my office in
Morristown—parties and their solicitors present.

Re-examination of Wm. W. Borland resumed.

Counsel for complainant shows to witness a wooden model
of a dam, which he offers in evidence, and I have marked
it Exhibit 1 on part of complainant.
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Quest. Is that or not an accurate representation of the dam
at M» Cooper’s mill, judging from the appearance of it ?

Ans. Yes, sir.

Quest. The part in black in front of the dam consists of
what ?

Ans. Of stone.

Quest. What do you call the piece resting immediately on
top of the black; what name do you give to the correspond-
ing piece in the dam?

Ans. That’s what I have referred to in my testimony as 10
the fall piece.

Quest. What do you call the piece immediately above the
fall piece, and which in the model is marked with the figure
1?

Ans. I call that a cap piece.

Quest. What do you call these pieces, one of which is
marked with the figure 4, and the other pieces like it ?

Ans. We generally call them rafters—never heard of any
other name.

Quest. What do you call the piece marked 5? 20

Ans. I call that the mudsill.

Quest. In the dam, that lies how far back from the face of
the dam ?

-Aks. I should judge twelve or fourteen feet.

Quest. Have you been at the dam, and examined it re-
cently ?

Ans. Yes, I was at the dam some three or four weeks ago,
and looked at it; it was since I was examined here before.

Quest. Is the fall piece in the dam now the same as it was
then when you were the tenant of the mill ? 30

Ans. Yes, sir, it is.

Quest. Are the upright posts between the fall piece and
the cope piece the same, or different posts from what were
there when you was tenant of the mill ?

-Ares. They are the same posts.

. Quest- Is the fall piece now there the same, or a different
piece of timber from what was there when you were tenant
of the mill ?

Ans. The same.

the t8® " re ~00<*£ates now *n th® same place they were 40
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Ans. Yes, sir.

Quest. And of the same length (from east to west) now as
they were then ?

Ans. Yes, sir.

Quest. When you went there as tenant, was the space each
side of the gates planked up to the cap piece, as represented
in this model ?

Ans. Yes, sir; it is so still; when I went to the mill as
tenant, the spiles ou the side of the dam (where the boards

10 in the model marked “6” are) were rotted away in some
places, and the water leaked through there; I stopped up
those places—put in cinder and dirt to stop them up; those
spiles rested against the bank of stone and earth; the water
that came out in that way leaked through the stone wall
part of the dam.

Quest. Is this cap piece now any higher than it was when
you was there as tenant ?

Aws. No, sir.

Quest. Were these two pieces (marked “7” in the model)

20 then across the dam when you was tenant ?

Ans. They wasn’t on there.

Quest. How did you then go out to the floodgates when
you were there ?

Ans. We had to go out on the cap piece; I never measured
the width of the floodgate that was in use while I was there.

Quest. Was there any new floodgate made while you were
there as tenant of the mill ?

Ans. Not any while 1 was there—I used the same ones all
the while I was there, and left them there.

30  Quest. Did the gates then used fill all the space between
the fall piece and the cap piece ?

Ans. No, sir.

Quest. Did you use any means to fill that space ?

Ans. Yes, sir; I put boards on the top of the gate; I had
two sets of gates—a narrow pair—and I filled up all the
space when I put both of them on.

Quest. When you had both of your gates on, how high
would they raise the water?

Ans. They would raise it to the top of the cap.

40  Quest. Did you ever raise the water to the top of the cap
by means of your gate while you was there ?
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Ans. Not very often.

Quest. Did you at all ?

Ans. We might sometimes—I think I have seen it run
over a little sometimes.

Quest. Who directed you, if anybody, as to when you
should put in, or when you should take off your gates ?

Ans. Nobody never directed me in the matter.

Quest. Did you ask anybody’s permission as to when you
should put them in, or when you should take them off?
Ans. No, sir. *

Quest. Did you consult anything or anybody about putting
them in or taking them off, except your own accommoda-
tion and convenience ?

Ans. No, sir.

Quest. If by means of your boards you stopped all the space
between the fall piece and the cap piece at night, and left
them there until morning, and the mill stood still during
the night, how high would the water be in the pond in the
morning, as a general thing ?

Ans. Well, it would be in the neighborhood of the top of
the cap. r

Quest. What seasons of the year did you use those hoard
gates, if any particular season, or did you use them at all
seasons ?

I used them all through the season, whenever we
needed the water.
To drive the four run of stone, while you were
there, did you have sufficient water ?

-dws. Yes, sir.

Quest. Did the condition in which the stones were in refer-
ence to sharpness make any difference as to the quantity of
water you needed in the pond ?

Ans. Yes, sir; well, when the stones run smooth, of course
we have to put more power to make them grind.

T f5iCs h f i ith h
g})lnﬂ t{ﬂfcol)[&(zil ere?four run of stone be driven without the

Ans. Not to advantage.

Quest. Did you keep the saw mill running too while you
were there? J
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Ans. Well, the principal part of the time.

Quest. If the mill stones were not sharp and in first rate
order, could they all be run without having the pond full of
water ?

Ans. 1 think not to .advantage they couldn’t; the pond
wants to be pretty near full to run the four run of stone and
the saw mill—I mean the water should be up near the cap
piece; we regulate that by the gates—we keep the water up
to it or on it—sometimes run over a little.

Cross-examination resumed.

Quest. Why didn’t you raise the water all the time so as to
run over the cap piece, if you needed so much water for the
four run of stone ?

Ans. Well, we didn’t need it, and we didn’t raise it up any
higher.

Quest. What part of the time did you run four run of stone ?

Ans. Well, the three last years I was there pretty much
all the time.

Quest. What part of that time did you keep that space
filled up so as to raise the water on the cap piece ?

Ans. Well, I couldn’t tell exactly hardly what time.

Quest. Half the time ?

Ans. Yes, sir; perhaps more.

Quest. What proportion of that time did it run over the
cap piece ?

Ans. I never let it run over the cap piece a great deal,
only in case of high water.

Quest. My question is this, what proportion of the time
while you were there did the water run over the cap piece?

Ans. I couldn’t tell anywheres near it.

Quest. Hid you ever knowingly let it rise and run over the
cap piece ?

Ans. Ho great deal.

Quest. How much do you mean by a great deal—how many
inches deep ?

Ans. Well, I judge it might run over a couple of in-
ches, sometimes in ordinary water before morning, or by
morning.

Quest. In the day time, while you were driving the mill,
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did you ever know the water to rise above that cap piece,
except in a freshet, while you were there ?

Ans. Yes, sir; some days when.we wouldn’t be doing so
much—be repairing or something like that—it would run
over.

Quest. Was that common or uncommon?

Ans. Well, it wasn’t very common for me.

Quest. When you were driving the mill during the day
time, did you ever know the water to rise above that cap
piece, except in a freshet ?

Ans. We most always drawed the head off* during the day
time; I have not known it to run over the cap piece, except
in a freshet, when I was driving all the mill—I mean the
four run of stone and the saw mill—but have known it when
all the mill was not going.

Quest. How long would that continue when you were run-
ning the mill ?

Ans. We would draw it off principally in the day time
when we was running the mill; when there was more water
than I wanted to use, I generally gave it vent under the
gate; the first set of gates that were there when I went
there had a stem to them; the first set of gates were four-
teen inches in width, I think, but won’t be certain—never
measured them.

Quest. What is the object of putting a floodgate in ?

Ans. To accommodate the dam in time of high water.

Quest. What relation does the bottom of the floodgate
bear to the bottom of the pond, if any ?

. Ans. Sometimes we put them at the bottom and some-
times at the top—when at the bottom we call them the
flumes ; this was not put at the bottom ; it depends on the
location of the ground you have to build them on; I don’t

now how high the stone work under the floodgate is—
never measured it.

Quest. When you went there, where did the water escape
when the gates were shut down ?

Ans. When there was a flood of water it went over the
top of the cap—always did and always will.

Quest. Over the whole extent of the cap ?

ns‘ Yes, sir; I think that cap must be thirty to thirty-
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six feet in length ; the first set of gates did not fill up the
space between the fall piece and the cap piece.
Quest. Why then did the water run over the cap piece?
Airis. There was more water than could run through the
space; it might run over the cap piece in case of high water
when all the gates were out.
Quest. When you put in your second set of gates, did you
have a stem to them ?
Ans. No, sir.
10  Quest. How did you raise them out ?
Ans. We punched them out.
Quest. Ho you mean every day ?
Ans. No, sir; we generally punched them oft* when the
water raised on us.
Quest. Do you mean when there was a freshet, and you
wanted to give vent to it ?
Ans. Yes, sir.
Quest. You put them there to raise the water, didn’t you?
Ans. Yes, sir.
20  Quest. What proportion of the time did you keep them
on?
Ans. Well, we had them on the principal part of the year
—during the whole season when the water was about bn au
average.
Quest. Didn’t you keep them on at all times except in case
of a freshet—was not that your rule ?
Ans. Yes, sir, except when the water was a little stiffer
than we wanted it.
Quest. What was the width of the second set of gates ?
30 Ans. I couldn't remember—generally left a vent above it
—between it and the cap piece—of a couple of inches.
Quest. How wide was the space between the fall piece and
the cap piece ?
Ans. I never measured it—twenty *or twenty-one inches.
Quest. Were the stems broke off at any time while you
was there ?
Ans. Not off the big gate—I don’t recollect it.
Quest. How wide were the loose boards you put on top of
second gate ?
40 Ans. Well, I can’t tell; I had two sets of boards; they
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Ans. T couldn’t tell exactly; when the wa
would put them on to raise it, at any time of the
ter and summer.

Curat. You said in your principal examination, w1th refer-
ence to these boards, that you used them all through the
seasons whenever you needed the water—do you or not 1(
mean by that, that it was not your custom to use them except
m times of freshet or high water ? P

Ans, Yes, sir.

Quasi. What was the thickness of that cap piece?

ear, win-

4 u ,, ir er measured it_1i 8houid judge h wasw ® «

Quest. When is a pond said to be full ?

Am. When it runs over the top of this cap piece.
W  repeated—as to any pond ?

A's. The water must be up to the top of the dam.
y esL What part of the dam—the whole of it ?
Ans. We always have a tumble.

o o .
the top of tlhlée tll’l nlllglgh.ﬁn or not full when the water is up to

-4ns. Yes, sir, it is.

ms the tamble nf this wheu 90“ &
upthiiribiéodh tHaY dfari fofiig thB eisf hidew: PPose; ‘bare aint

WMEst. What is the tumble of a dam ?
The P'aae fixed for the water to pour over the top.

OveF HhE QM —tne Towdis PIRES PIEE adieovater fir8t pours

tumbles”over.the A in the dSm wWe <*e water

W T o g ddeHme 10destIRUS AR s there

Was a hoard in on ‘op of that, that shut it up
it™ ,h? cap P'ece’ and ‘hat hoard had a stem on it-

érer used that board to my recollection, ' 40
I
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Quest Was that any part of the permanent gate .
Ans. No, sir, only temporary.
Quest. When were the string pieces (No. “7” on mo e)
tlGré6 »
Am.I don’t know—they were not there when I went away.
Quest. What is the head and what is the fall ?
Am. The head is from the bottom of the flume to the top
of the water in the flume, and the fall is from the bottom o
the flume to the bottom of the wheel.
10 Quest. How is the wheel placed with reference to the hot-
2 tom of the flume ? |
Am The bottom of the wheel is ahont elght or nine feet
from the bottom of the flume; the upper wheel is eighteen
feet, and the water comes on a little above the centre of the

P

Quest. What is the difference between the trunk and the

Ans They are practically the Bame thing; the trunk is
where the water comes out of the pond, and the forebay,
20 where the water runs on to the wheel.
Quest. Ton try to get the water on the wheel as hlgh as
possible ?

bottom of the forebay then higher or lower

than the bottom of the trunk?

»
Am. Generally on a level; we may raise it a coup’le of

inches for the gate to work on; generally put a bed pie
down for the gate to work on.
Quest Does the bottom of the trunk bear any relation to
30 the tumble ?

this a model of the dam, or only of the part near

th*.M.0<That part near the floodgates is a section of the dam;
the stone work on each side of the cap piece is higher than

% *~ PPDoes the top of the water in the flume ordinarily
bear any relation to the height of the tumble? A
Ans. Yes, sir; the tumble of the dam is built
40 accommodation, so as to keep the water in the trunk
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right; the height of the tumble controls the water in the
trunk.

Quest If you should then raise the water in the trunk,
would it or not be necessary to raise the tumble of the dam
the same amount ?

Ajis. Yes, sir.

Direct examination resumed.
Quest You spoke about being two sets of gates besides
the permanent gates'—had either of your sets of gates stems

to them ? 10

Ans. No, sir; they were mere temporary boards without
stems; besides mine, there were two permanent gates with
stems to them.

Cross-examination resumed.

Quest Do you know whether the gates that are now there
fill up the space between the fall piece and the cap piece ?

Ans. I think they do.

Direct examination resumed.

Quest Did you assist in putting in the two additional run
of stone that were put in that mill in 1852 ? 20

Ans. Yes, sir.

Quest How long a time did the doing of that work occupy ?
-4ns. Well, I guess six months.

Quest During that time, was Mulford Garble at the mill ?
-4ns. Yes, sir.

Quest. Frequently or seldom?

*4ns. Quite frequently he came down.

Mr. Little objects to this examination.

Quest. What was he doing there ?

mns. Don t know that he had any particular business. 30

Quest. Was he in the mill while the work was beingi done
there ?

Ans. Yes, sir.

Quest. Did he take notice of it—look at it ?

4ns. I suppose he did.

Quest. Have any conversation about it ?

4ns. I think he did—was talking about it—that we were
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making improvements—a great many—spoke about it at the

time—thought we were making a great improvement.
Quest. What did he say about it? . W
Ans. Well, I can’t recollect exactly what he did say about it.
Quest. Find any fault about it ? !
Ans. No, sir; he seemed to be pleased to have itg p,

that’s the way he talked—can’t tell how he expressed him-

Quest. Did you ever hear him making objection to that
work, or finding fault about its being done ?

Ans. He never did to me.

Quest. Or in your hearing ?

Ans. No, sir.

Quest. At or about that time, did you hear him say any-
thing about the general’s putting up works on the west side
of the river below the dam, and if so state what it was.
[Objected to by Mr. Little, as not being a re-examination in

Am. I heard him talking about it frequently—I cannot
tell exactly what he did say; he spoke as though it would
make a business place of it, and thought it would be a nice

Quest. What kind of works was he talking about? [Oh-
iected to by Mr. Little.] v,
Ans. About a machine shop, foundry, and something
th&Quest. Were they works that were designed to use water
power to be driven with ?
. Ans. Yes, sir.
Quest. With whom was he having that conversatlon .
Ans. With all hands around the mill oftentimes.
Quest. Did these conversations take place at the mill t
Ans. Yes, sir. s . . DNt
Quest. While these additional run of stone were being p
in ?
Ans. Yes, sir.

Cross-examination resumed. "
Quest. Do I understand you that these conversations were
at the time you were putting in the run of stone ?
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Arts. Yes, sir, at the time we was doing the work.

Quest. What work was it that he didn’t find fault with or
object to ?

Ans. He didn’t find fault with anything, that I know of.

Quest You say he didn’t find any fault with the work—
what work do you mean ?

Ans. When we were putting up the new water wheels.

Quest. In reference to the work that was talked about on
the west side, can you tell what he said ?

Ans. Don’t recollect what he said, except so much as he
said, it would make a business place of it.

Q Wm. W. Dor 1and.
bworn to and subscribed this 1st day of August A D
1862, before me. 9 °
Alfre d Mitls , M. C.

John Vandoren, a witness produced on part of the com-

plainant, being duly sworn, deposes as follows:
m- the townshiP of Chester; I was born in July,
MO; I think I was about six years old when my father
moved into the township of Chester, and I have lived there
ever since; millwrighting and carpentering is my principal
business; I commenced to work at the business when I was
etween sixteen and seventeen years old, and have worked at
it more or less ever since; I know Gen. Cooper’s mill—have
known the mill property ever since I was a boy; Elias
Jiowell was the owner of it when I first knew it—I believe
his first name was Elias; he was O. R. Howell’s father;
bn  rst knew it, there was a saw mill and a common grist
mill; there was a mill dam across the river.

Quest. How near was the spot where the present dam is
mom the ‘Place where the dam was when you first knew the
property

Ans. 1 think it was the same place.

How near the site of the present saw mill did the
oia saw mill stand ?
it js the same site; the present grist mill is
he same building as it was when I first knew the
9> Present grist mill stands precisely on the same
g °Und WIth the old gnst mill, hut I think it is a larger
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building; the old mill was a frame building, I think the
present one is a stone building; the turnpike crossed the
pond where it now does when I first knew it; the present
stone building was built in 1826-then the mill-house was
built; old Nathan Cooper (the uncle of the general) was
e then the proprietor of the property; the machinery and
works were put in that mill in 1827-1 assisted m patting
them in it; Mr. Henry Dorland was boss of the millwright
work at the commencement of the work, and John Bunn
10 finished it up; I do not know whether anything was done
to the mill dam in 1826—did not work there then; there
was work done to the dam in 1827-there was stone work
put up similar to the black piece in the model, and a wood
structure similar to the rest of the model, with the excep-
tion of the pieces marked No. 7 on model and the cap piece
marked 1; don’t think there was any cap piece on Jt then
I bossed that part of the work (putting in the dam) in 1827,
at that time I putin a mudsill and rafters, as represented m
the model; those rafters and mudsill have never been take
out since I put them in in 1827; these rafters were sheathed
from the mudsill up to the fall piece in 1827, and are still s .

Quest. With what was the space under that sheathing
filled ?

Ans. Stone.

Quest. Anything else ?

Am. No, sir; I think not—no gravel put in—stone made
fine with sledge-hammer.

Quest. You say that a cap piece, similar to that in mode
marked No. 1, was not put on in 1827, was such a pi
30 afterwards put on, and if so, when and by whom .

Arm. T couldn’t tell exactly what year it was, I tin
however, it was the next year after the dam was bui
than Cooper called on me; there was a complaint thatt
mill didn’t run strong enough, and he wanted me to rais
for him; I did so; we put on a cap, if I mistake not.

Quest. After that cap was put on in 1828,orafexftP
time, was anything more done to raise the heig
dam prior to 1846 ?

Ans. Not that I know of. ht

40  Quest. Who did the work of millwnghting 1n and ab
the mill from 1828 to 1846 ?

20

9
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Ans. 1 did it, sir; it was done under my directions.

Quest. How frequently were you at the mill during that
period ?

Ans. Well, there was something to be done there most
every season; I got a large portion of my milling done
there during that time.

QuMt. From the time Nathan A. Cooper became the
owner of that mill, did any one else than yourself do any
millwright work at that mill up to 1846 ?

Ans. There was one small job, not a very small job either,
that some one else did; 1 don’t recollect any other mill-
wright work being done by any one but myself; a man from
Sussex, named Fergus, did that job; I don’t recollect how
long ago that was—it was the first year that Mr. Douglass
was there; Mr. Douglass was at the mill, had the mill at the
time; the job was putti»g up a smut machine, and cogging
some of the wheels in the wheel pit.

Quest. When was the present stone dam which stands to
the west of the tumble dam put up ?

Ans. I guess it has been there ever since I can remem-
her—some of it was built higher in 1827; I don’t know but
that part of it was taken down to the foundation, and put
up at that time; I think it was raised to its present height
m 1827 I have no recollection of its being raised higher
since that time.

Quest. Have you seen it raised, or any appearance of its
being raised since 1827 ?

Ans. There was some stone off there, and some new stone
were put on, or the old were put back; it might have been
raised some right at the extreme end, right at the Nichols
roa I ciont know that it was though; my impression is
that water had run over there, and taken off some of the
corner, and it was filled up again, and might have been
raised; my impression is that it was raised a little to prevent
the water from running over there again; no water runs
over there except in time of freshet.

Quest. It has to run over the highway before it can reach
there, dosen’t it ?

Yes, sir.

10

20

30

Quest. How much higher is that stone dam at the west 40

<@®d than the cap piece?
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Ans. It is not exactly level—tbe average height is twenty-
one inches above cap piece; the stone dam near the cap
piece is a little lower than it is beyond that—I measured it,
and think the average is about twenty-one inches ; can t tell
how the west end is by itself—there is places in it which I
think are twenty-one inches higher than the cap.

Quest. Will it average a foot?

Ans. More, I think.

Quest. What is the length of that dam from the west end
of the tumble dam ?

Ans. I can’t tell—have not measured it

Quest. When was the stone dam which stands on the
east side of the tumble dam raised to its present height—
mean between the tumble dam and the flume ?

Ans. I think it was done in 1827.

Quest. Has anything been added to its height since that
time ?

Ans. Hot that I know of.

Quest. How much higher is it than the cap of the tumble
dam ?

Ans. Twenty-one inches or more on the east end, and
still higher, I think, in the centre; this dam on east of tum*
hie dam is a stone wall, laid up and graded back to the road;
the face of the dam is about a rod and a half from the road-
I never measured it; there is a little bare spot near a willow
tree, where I have seen water standing, after a freshet or
rain, between the road and the face of the dam; generally
it is dry ground between the road and dam; that road has
been the Washington turnpike ever since I can remember;
east of the flume the water does not run over the dam-
sometimes it does; the turnpike lays between that and the
pond. s

Quest. Was the dam, as you raised it in 1828, or about that
time, ever reduced in height ?

Ans. Hot that I know of.

Quest. Did you put in the present.tumble dam that is now
there ?

Ans. -Yes, sir.

Quest. How much higher, if any, is the present tumble
dam than the tumble dam that was there prior to 1846 ?
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Ans. About nine inches; I made this model (Exhibit 1 on
part of complainant)—the scale of it is half an inch to a foot

Quest. What is the length of the space between the two
boards marked 6 on the model ?

X/ 5,.Thlrtj’slx feet; the Present tumble dam I put in in

he fir8t year that Mr’ Do ss was there, and
I think that was kj% y ug”ss w

Quest. Was the stone work represented by the black in the
model increased in height at that time?

Ans. No, sir.
Quest What was lying on top of the stone work When yon
began to put up the dam ? J

Ans. A sill; part of it was sound, the rest decayed—its
thickness when new had been about ten inches, I think ¢ in
order to get this new piece in, and get these rafters dove-

J'f. ‘fo ‘t>"e ‘°°k a few 8tone right off of the top, so as
to get it into the doyetails, and then when we got it fastened

the rafters we put the stones on again; we dovetailed to
were S~%", *5%* r re Put.there in 1827-those rafters
Caee , dlstarbed> the fall piece now there is not any

tJ_ .r than the old faU piece—it could not be when dove-
tailed to the same rafters.

)3 1 k
moael No™Miata ifs SRIHREMSSHLF Q41 pigee marked n

Twenty InchesJ I measured it not long since—on

mo(iléf)l 1§ mne mches n{ethltl]( &P prece (marked No. 1 on

toSTdamV 0“ P* aDy Sat68 iD thCIe WheD y° U built tbis

stelT 'J18 8ir; as.rei,resented in ‘he model; they had
I assisted i em’ ?helr Width wa8 seventeen inches, I think;
dons L\ making them; they were done under my direct

lone the«6ll 1 was Personally present; I can’t tell you how
~ag those gates were used; I made another pair afterwards

ChurchfieM eX*“ 7 When; thei are there nowi Thomas
thec 1! 1 was tenant of mill when I made them; I think
were8 nut \° 1846 USe wben 1 made ‘hose ‘hat
meimL r!t-eiWheD Churcbfi<sld ™ ‘here; William Am-
man- i, !'nf’8 maD tbat worked for me, assisted me in

<

2

g the last pair of gates put there when Churchfield 40

E
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was there; one of the gates that was taken out when the
new pair was put in got down stream, and one was around at
the saw mill for some time; I measured the gates that were
in use at the time we made the new ones—their width was
seventeen inches; I put the cross pieces (marked 7 in model)
on dam at the same time I built those last gates that Ammer-
man helped me build—I think it was the same time;
Churchfield was there at the time; they were put on to go
out to raise the gates; the width of the last gates I made
was about twenty-two inches.

Quest Before you put in these last gates, how did they fill
up the space between the top of the gate and the cap piece?

Ans. By a board.

Quest. Bid you see it stopped up that way by a board ?

Ans. The first were put there by my direction.

Quest. After the gate was finished, and the work in use,
did you see them use those boards ?

Ans. Yes, sir.

Quest. Ever see the space stopped up entirely by them?

Ans. Yes, sir.

Quest. Before you put in the last gates, did you ever see
the water running over the cap piece in an ordinary stage of
water ?

Ans. Yes, sir.

Quest. Frequently or seldom ?

Ans. Frequently when those boards were on.

Quest. Why was that dam raised nine inches higher-
what was the object?

Ans. We had been making considerable repairs in the
mill, both grist mill and saw mill, and the general said he
was going to put in two additional run of stone, and talked
about building a machine shop and foundry on the. west side,
and I thought it was necessary to raise the water to make all
the mills run as smart as they had run, and I advised him to
raise it. ! 'i .

Quest. How many run of stone had been in the mill Pd0r
to that ?

Ans. Two; the purpose was to increase it to four.

Quest. When you spoke to the general about raising the
dam, what did he say to you, and you to him ? [Objecte
to by Mr. Little.]



AnS. He said that might make trouble; I said to him I
didn’t think it would injure any one without it was Mulford
Carlile.

Quest. Did you examine the pond or river above the dam
with a view to see whether it was likely to injure anybody ?

Arts. I had been up the river, and had examined it a
couple of times. [All this evidence objected to by Mr.
Little.]

I said to the general that I thought all it could injure was
Mulford Carlile, and I didn’t think it would injure him
much; the general said to that what I have already said—he
didn’t know about that, it might make trouble.

Quest. At that time had you said anything to Mulford
Carlile about raising the dam ?

Ans. Ho, sir.

Quest. Did you after that, and if so when and where ?

Ans. At the mill—before the dam was raised a short
time; only a few days after my talk with the general, I said
to Carlile, we talked of raising that dam, and what if the
water flows on to you; he says, Cooper may flow what he’s
amind to on my whole farm, if he’ll pay me as liberal as
he did the Hortons.

Quest. Whereabouts by the mill was that conversation ?

Ans. I think it was right by the mill door.

Quest. Had you then raised the dam ?

Ans. Ho, sir; the work wasn’t done yet; we had not put
in any new water wheels nor new stones.

Quest. Do you recollect any further conversation with
Carlile about the dam or the alterations at the mill at that
time?

Ans. I don’t recollect of any at that time.

Quest. Did you understand what Hortons Mr. Carlile re-
ferred to in his remark to you ?

Ans. The heirs of Caleb Horton.

Quest. Can you give their names ?

Ans. Isaiah, Daniel C., and Richard; Mr. James Yander-
veer was a son-in-law; he used the word Horton, didn’t say
anything about Yanderveer; I believe Mrs. Yanderveer is
named Mary.

Quest. Did you afterwards communicate to Gen. Cooper
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what you had said to Mr. Carlile, and what he had said to

you, about raising the dam ? [Objected to by Mr. Little.]
Ans. I sent for the general to come down; he came; I

then stated to him what Mr. Carlile had said; he then said

put it up. y e
Quest. How long was that after you had had this conver-
sation with Mr. Carlile ?

Ans. I think I sent word to him the next day.

Quest. Do you know what the general had paid the Hor-

10 tons for their land along there ?

Ans. Of myself 1 don’t know; Mr. Yanderveer said—
[Mr. Little here objects to anything Mr. Yanderveer said] or
I understood him to say, $40 an acre.

Quest. After the general told you you might put it up,
did you see Mulford Carlile again before it was put up ?

Ans. About the time it was put up, about a week or so
after the general told me I might put it up ; we were then
working at the dam when he saw us ; we were preparing the
timbers now in the tumble dam.

20  Quest. Did you say anything to him then about the dam
there, and if so what, and what did he say to you ?

Ans. He asked me how much I was going to raise it; I
told him I was going to raise it the thickness of that cap
piece that is now on; I think, if I mistake not, I took a
measure, and measured the stick at the time in his presence;
he then answered Cooper was good enough.

Quest. Was the stick dressed out at that time ?

Ans. Yes, sir.

Quest. Was there anybody working at it?

30 Ans. Yes, sir; myself and a hand I had with me; the
thickness of the stick, as I measured it, was nine inches, I
think; I think I took a square, and clapped it on the stick,
and showed him what it was.

Quest. What time of year was that ? A

Ans. In the fall, don’t recollect the month, think it was in
October; I was at work at the mill long that fall; we had
been building the trunk the fore part of the season think
we finished that in September, and then (from the wayl
igade my charges in the book) I think we went away to an-

40 other.place a couple of weeks, and then came back and pnt
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this up; Mr. Mulford Carlile was frequently there and past
there when we were at this work.

Quest. Did he at any time make any objection to your
raising the dam, or say anything about making a difficulty
about it if it was put up ?

Ans. No, sir; I never heard him.

Quest. After that, in subsequent years, did you see Mr.
Carlile at the mill ?

Ans. Yes, sir; he got his milling done there; he was
there and passing there frequently. iq

Quest. Was you there putting in the new run of stone and
the water wheels ?

Ans. Yes, sir; I guess we were there six months, can’t
tell exactly ; Mr. Dorland was the tenant of the mill; Mul-
ford Carlile was at the mill occasionally while we were at
work; he was in the mill, and I suppose he knew generally
what we was doing.

Quest. Did he talk with you, or you with him, about the
alterations you were making there ?

Ans. He talked frequently with me when we met; I don’t 20
remember exactly what he said—only he said Cooper ought
to make some improvements there.

Quest. Did he say anything about Cooper’s building a
foundry and machine shop on the west side of the dam ?

Ans. I don’t recollect that he ever did.

Quest. Any complaint from Mr. Carlile about the dam or
the water you were going to use there, during that season
you were putting in the new run of stone and the new water
wheels ?

Ans™ I don’t recollect anything, only he said that matter 30
had lain long enough, and Cooper and him must settle it;
that was on or about the time we was fitting this new run of
stone in—it was at the mill.

Quest. With whom did the conversation take place ?

Ans. With me.

Quest. Tell us how it commenced, and what was said?

e Ans. I don’t recollect.

Quest. What matter did he refer to ?

4ns. That was the observation he made to me—that it had
aid long enough, and Cooper must settle it—or it was time 40
to settle it, or words to that effect.



78

Quest. What drew out the remark?

Arts. I can’t tell you, sir.

Quest. Were you present at the conversation between him
and Mr. Dorland at or near Mr. Yanderveer’s store, in which
he spoke of the flowage of the land by the dam ?

Ans. 1 was.

Quest. State what Mr. Carlile said in that conversation
upon this subject of the flowage, and compensation for it?

Ans. 1 don’t know how their conversation commenced; I

10 understood Mr. Carlile to say that Cooper might flow his
whole farm, if he would pay him as liberal as he had the
Hortous.

Quest. Was that conversation before or after the conversa-
tion between you and Mr. Carlile at the mill that you have
just spoken of?

Ans. I think it was after.

Quest. Do you know what was the occasion of Mr. Car-
lile’s being there at the time of this conversation with Dor-
land ?

20 Ans. No, sir; Mr. Yanderveer’s store is quite a place of
resort in the evenings.

Quest. Did you have any conversation with Mr. Carlile
about the dam or the damage to his land by the flowage?

Ans. I believe I did have something to say; I think I said
to him that the general would pay him, or would buy his
land; the conversation ended I believe there; I don’t recol-
lect anything further about it.

Quest. Did Mr. Carlile, in his lifetime, ever intimate to
you, or in your hearing, that that dam had been raised with-

30 out his consent ?

Ans. If he ever did, I don’t remember it.

Quest. How long had you known that piece of meadow
land of Mulford Carlile before you raised the dam in 1846?

Ans. I never knew much about it before 1846—I was on
it in 1846.

Quest. What was that land worth at that time ?

Ans. I don’t know what it was worth—S$15 or $20 per acre.

Quest. What kind of grass was growing on it then ?

Ans. T thought a coarse kind of grass; it was mowed at

40 that time; some part of it that laid higher was better grass;
I have been on the land a number of times since.
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Quest. How much more is flowed now than had been
flowed by the pond prior to the time you had been there ?

Ans. Well, probably an acre, or an acre and a half; there
was not any of it flowed, as I know of, before; I had not
examined it before that.

Quest. Is that additional height of nine inches of any value
to that mill ?

Ans. I consider it at least one-third its value.

Quest. Could the four run of stone be driven, and the saw
mill too, with that nine inches taken off?

Ans. Not at low time of water; they couldn’t run at all
—not all of them.

Quest. Have you examined that pond any in the last ten
years ?

Ans. Yes, sir.

Quest. Has it filled up any during that time ?

Ans. I think it has a considerable—mostly on the west
side, a short distance from the bridge—more, however I
think, in the bushy part of it.

Quest. Are there any obstructions below, not far from
Carlile’s bridge ?

Ans. Yes, sir.

Quest. What is that filling up attributable to, in your
opinion ?

Ans. It appears to be brush and the like growing out into
the channel, weeds, &c.

Quest. Is there any other cause for wetting Mrs. Carlile’s
land near the river than the dam ?
| Aws. I should suppose that if there was any other obstruc-
tion between the tumble dam and her meadow it would
cause her land to be overflowed.

Quest. Can you refer to any cause in the land itself?

Ans. There are some springs there; they lay along the
bank where the ground begins to rise from the meadow;
the land immediately along the river is low, and there is a
small rise from the low land—and where this rise is the
springs issue, and discharge themselves on the meadow
ground.

Adjourned until Saturday, August 9th, 1862, ten a. m.
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Wednesday, August 13th, 1862.

Examination of John Vandoren resumed.

Quest. How many of these springs have you noticed ?

Ans. I saw three.

Quest. Were you ever present when the land which is
flowed by the water was surveyed ?

Ans. Yes, sir.

Quest. Who made the survey, and when was it done?

Ans. William Carey; it was 2d May, 1862, 1 think; no,
it was the 23d June, 1862.

Quest. Was you along with Mr. Carey last year, in Sep-
tember or August, when he made a survey ?

Ans. I couldn’t tell exactly when it was—whether it was
this year or not—I was one of the chain bearers; the survey
was made to ascertain how much land the general flowed.

Quest. Have you assisted Mr. Carey in making more than
one survey ?

Ans. I think not, sir.

Quest. Did his survey include or not all the land that was
flowed ?

Ans. I thought it did, sir.

Quest. At the time you made that survey, how was the
water at the tumble of the dam ?

Ans. It was running over at the cap, if I mistake not; in
the centre I think the water was about one and a quarter
inches.

Quest. What was the height of the water in the river—the
general condition of the river?

Ans. Something about ordinary, or a little below.

Quest. Did Mrs. Eliza Carlile apply to you at any time to
see Gen. Cooper about this dam ?

Ans. I think she did.

Quest. When was it, as near as you can tell ?

Ans. I can’t tell the time—I made no date of the time-
must be two or three years ago.

Quest. Prior to her application to you to see the general,
had the general said anything to you about seeing Mrs.
Carlile ?

Ans. Ho, sir—not that I recollect of.

Quest. What did she wish you to do or say about it ?

Ans. Let me correct that as I go along; I won’t say as
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Mrs. Carlile called on me to speak about it—I think how-
ever she did, or Mr. John G. Crater called on me for her,
and I think it was both; she said that Gen. Cooper was
damaging her by flowing her lands, and wished me to call
and see him about it; I said to her that she had better call
and see him herself; I understood her to say that she had
done so, and he appeared to be out of humor, and turned
away and left her, and she thought abused her; she said she
was poor and needy, and that had laid a long time.

Quest. How did she say he abused her?

Ans. She didn’t say anything more about abuse than that ¢
1don t recollect anything more at that time.

Quest. Did she say what she wanted the general to do
about it, and if so what ?

Ans She said this matter had laid a good while, and she
wanted it settled—she was needy, and had use for all her
means.

Quest. Did you see the general about it after that, and if
so what did you say to him ?

Ans. T did see him; I merely stated to him, as near as I
recollect, what I have just said what Mrs. Carlile had
said; however, before I saw the genera], I think I saw Mrs.
marine at Esquire Swayze’s, and the substance of her con-
versation there was about the same; I am quite sure I saw
aer at Esquire Swayze’s before I went to see the general.

Quest. What did the general say to you when you told
nun what she said to you ?

He says, she has taken you as her man, and now I
want you to go and see her as mine; I went.

What directioas did be give you as to what you
should say and do ? . m

himfliuV1 t t0,the general’1 bought he had better go
cmiU i ? thought he could do his business better than I

ahn9 a T Kf°r him; he SayS no’ 1 want Jou t° go—if I’ve

beini, a * y°UT°n’t; h& then 8aid 80mething about a man
g here at the time Mrs. Carlile was there, and he was

a settlemei Aurnor there was something wrong about

Quest- What did he tell you to say to her?
ns. He said he had been at Morristown to search the

L
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records; he understood Mr. Carlile had wade a will, and
they couldn’t find any on record ; he wanted me to go over
there and see if he had made a will, and if he had, to see
whether she had a right to sell that land that he flowed, and
if she had, to tell her that he would give her as much as any
of her friends would say it was worth, or more; and if she
had no right, to inquire of her what damage it was to her,
jiucl for me to go on to the meadow and see what damage I
thought he was a doing her; I went to the meadow ; when

10 T came back from the meadow, I asked her what damage
she thought it was; she said she couldn t tell; I then said
to her not to name any sum; I were a going to do all I could
to get the matter settled between them, but I might not
succeed, or they might not settle, and. she had better talk
with her friends, and let him know what damage she
thought it was to her.

Quest. At that interview did you say anything to her
about the will, and if so what was said about the mill and
her right to sell, if anything ?

20 Ans. She said Mr. Garble had left some writing—she
didn’t know whether it could he fairly called a will; then”
she said something about how it read, and she didn t know
as she had a right to sell.

Quest. Did she show or read the paper to you ?

Ans. No, sir, I think not; she oifered to get it and let me
see it, but I told her I did not know as it would make any
difference about that.

Quest. Did you express any opinion to her, after you heard
her statement, as to whether she could sell or not ?

30 Ans. I think I did—told her I didn’t think she could;
this conversation about the will was before I talked with her
about the damages.

Quest. After that, did you have another interview with her
on the same subject, and if so, how long afterwards—where
was it, and what was said ?

Ans. She called at my place a short time afterwards, 1
can’t tell how long, and said she thought the damage was
$80 a year, and that’s the sum she wanted; I was quite un-
well at the time she called; I don’t recollect exactly what

40 said—think I told her she had better see the general about
it; she requested me to do that for her.



83

Quest. Did she say whether or not she was willing to take
$30 ayear ?

Arts. She said that was what she wanted.

Quest. Did you have any further conversation at any other
time on that subject, or were you present when any one else
had any conversation with her on that subject?

Ans. I was there with the general and Mr. James Van-
derveer; 1 don’t recollect how long it was after she said that
she wanted $30—some time ; the general and her had a talk
about it, and she agreed, I thought, to take $30, and he
agreed to give it to her—$30 a year—I don’t know as they
named for what tim e; Mrs. Carlile said to me at her house, or
said in this conversation to the general, that she didn’t know
as she could take anything for flowing before Mulford Car-
lile’s death; the general wanted her to give him a lease for
all that meadow; she said it wasn’t worth anything to her.

Quest. How much of it was there ?

Atis. Some five or six acres; the general said he thought
it would be worth something to him, and wanted the privi-
lege of fencing of it, and to take the fence off at the expi-
ration of the lease; she said that she had employed Mr.
Little to do her business, and she wished to see him before
she gave a lease; she didn’t agree to give him one until she
saw Mr. Little; then they agreed to meet her at Morristown,
to fix the matter up; ean’t tell exactly the time they were to
meet—it was soon after we was there; I don’t know of any
suit being commenced at that time—I had heard of none;
1think it was the fore part of last season when we was there.

Quest. You say you were on the low land, and examined

—did you form any opinion as to the actual damages done
to the low laud by the pond at that time ?

-dfls. T did.

Quest. What amount of annual damages was there to that
land by reason of the pond, in your judgment ?

Ans. Not more than $20 or $25; when I made this ex-
amination, I think it was just after mowing—think the
meadow was mowed when we were on it.

Quest. Do you know whether parties came down to Mor-
ristown pursuant to the arrangement you have spoken of?

-dws. They did—I came along.
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Quest. Was the lease made?

Ans. Not that I know of.

Quest. Did you hear Mrs. Carlile say why the lease was
not made ?

Ans. No, sir.

Quest. On the day you were here on that business, did you
go ask Mrs. Carlile, at the request of Gen. Cooper, whether
she was willing to make that lease or not ?

Ans. The general requested me to go and see her, and

10 state to her that he was ready to do that business up, and
that he was in a hurry, had other business to attend to, it
was getting late, and she said to me she believed it was bet-
ter for her to say no more to me, I was Cooper’s man, and
she didn’t want to talk to me any further.

Quest. What did she say as to whether she was going to
make the lease, or wasn’t ?

Ans. She didn’t say to me, as I recollect of.

Quest. Did she say anything as to whether she wanted to
see Gen. Cooper any more on that business, or not ?

20 Ans. She said she would leave it with Mr. Little to settle,
I had no further conversation with her after that on that sub-
ject at no time.

Cross-examination of John Vandoren by Mr. Little.

Quest. Was there a cap piece put on the dam in 1827 or
1828, when it was built ?

Ans. My impression is there was.

Quest. Did it occupy the same position that the present
one does ?

Ans. About the same.

80  Quest. What was its size ?

Ans. Rather heavier one way, not the other; I think it
was heavier up and down; I think it was more than nine
inches thick; it was put there as part of the dam ; I suppose
its length was the same as this one—I don’t know the ex-
treme length of this; I should suppose it was upwards of
forty feet—don’t know how much upwards of forty feet; it
remained there until we put this present one there, I believe.

Quest. What became of it then ?

Ans. We took it out, all of it; it became poor, and we

40 took it all out.
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Quest Was it the top of the dam for its whole length ?

Ans. I think it was, sir; there might have been stones laid
on the extreme ends—can’t tell for what distance, and
wouldn’t say there was.

Quest. Where did the west end of it lie, in reference to the
west end of the present one ?

Ans. About the same place; the stick was not so high as
the present one—the present one is nine inches higher than
the other, 1 think, sir.

Quest. Was there anything to control you in laying it just 10
nine inches higher; why do you think it is just nine inches
higher ?

j Ans’ * 0 particular reason; the cap that’s now on is nine
inches higher—we just raised it nine inches higher.

Quest What is the extreme length of the present cap?

Ans. I don’t know, sir—can’t say how far each end is over
the tumble—I suppose it is about the same length with the
iQo”De; there was a floodgate in the dam that was built in
1827 or 1828,1 think—1I have very little doubt about that; I
think there were gates on similar to those that are there 20
now, only longer—I think twelve feet longer.

Quest What do you mean by twelve feet longer?

Ans. T don’t mean to say that they were twelve feet longer.

Quest What did you mean to say ?

Ans. I meant to say they were longer than those there
now 'how much I can’t say.

Quest. According to the best of your recollection, how
much longer were the original gates than the present ones?

Ans. 1 should suppose it would make an opening of four
eet more than there is at present, and it might be more. 30

Quest How did you come to say, a few minutes ago, that
they were twelve feet longer ?

Ans. Well, I don’t mean to say that at all; I am satisfied
ney are longer, but how much I can’t say.

Quest. How wide were the original gates ?

4n$. x couldn’t tell you exactly—they came from the bot-
tom, and lapped up on to the cap.

Quest. What was the space, at that time, between the cap
and the fall piece ?

Ans-J t migbt have been ten inches—I can’t tell—I don’t 40
Member—I don’t think it was as much quite as that.
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Quest. How much do you think it was ?
Ans. I can’t tell you, Mr. Little, how much it was; well,
I know about what the whole height was, and what the
thickness of the cap was I don’t know—it’s a hard matter to
recollect so far back every particular—I can’t.
Quest. Over what did the water fall after that cap piece
was put in—ordinarily ?
Ans. If the gates were down it would fall over the cap.
Quest. What was the length of the tumble of the dam ?
10 Ans. About thirty-six feet—same as it is now.
Quest. Was the dam on either end of the old cap piece
higher than the cap piece ?
Ans. Yes, sir; I don’t know but it would average two and
a half feet—it was considerable higher.
Quest. Did you ever know the water to stand between the
turnpike and the face of the dam at an ordinary time of water?
Ans. No, sir.
Quest. Didn’t the water use to stand and run over the
stone part of the dam below the road ?
20 Ans. I never saw it in an ordinary time of water that I
recollect of.
Quest. Did you ever see it in time of freshet run over the
dam between the east end of the floodgate and the tumble?
Ans. No, sir.
Quest. Did you ever see the road flooded between the two
bridges ?
Ans. Yes, sir.
Quest. Do you know how much that road has been raised.
Ans. I don’t know anything about that, except Gen. Cooper
30 put in a few loads of earth there between the bridges, or his
men did ; it was a number of years ago—couldn’t tell exactly
when—I should judge it was some six or seven years ago.
Quest. Where did they get the material from that they put
on the road ? .
Ans. I don’t know where—they drew gravel from several
different places.
Quest. How high did you say you made your gates that
you put in in 1846 or 1847 ?
Ans. T do not know.
40  Quest. What was the space at that time between your tan
piece and the new cap piece ?
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Ans. Twenty inches; I want to say a word before I go any
further; if I have made but two sets of gates there, the first
set of gates was seventeen inches ; if I have made any more
than that, they may have been narrower; I have no recollec-
tion of making more than two sets; I know I have made
two—I may have made three.

Quest. If you have made three, the first set was not so wide
as seventeen inches ?

Ans. I shouldn’t think they was.

Quest. When did you make the last ones ? 10

Ans. 1T have said, in my examination, that it was when
M. Churchfield was there—I won’t say positively it was; it
was the latter part of his time, or the commencement of Mr.
Vandoren’s.

Quest. Didn’t you make a set in 1846 or 1847 ?

Ans. Yes, sir; I think we did in 1846.

Quest. Didn’t-you make a set of gates in 1827 or 1828 ?

Ans. Yes, sir; but I am now talking about gates to the
present time.

Quest. Since 1846? 20

Ans. Yes, sir.

Quest. Has any one suggested to you that you have made
three sets ?

Ans. No, sir.

Quest. Did you make the gates in 1846 or 1847 the same
as the old gates—the same width ?

Ans. No, sir; they were wider—can’t tell how much
wider they were than the old ones.

Quest. As near as you can tell ?

In making those gates, when they lap upon the cap 30
piece we are not particular about it.

Quest. How much wider did you make them ?

Well, sir, I couldn’t tell you—I should suppose it
nfight be three inches—it might be less.

Quest. Then if you raised the cap piece nine inches higher
there would be an open space of six inches, wouldn’t there ?

Ans. I can’t count it so.

Quest. Did the old gates that you took out in 1846 or
1847 fill up the space between the cap piece and the fall
piece? 40
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Ans. I think they did, sir—quite sure they did.

Quest. How much wider were the gates that you put in in
1846 than the ones you took out?

Ans. 1 can’t tell you, sir.

Quest. Tell us as nearly as you can ?

Ans. T have already told you all I know about that; I
suppose they were wider; I don t know that they were
and if you will give me an opportunity, I will explain the
matter; they might have been three inches wider, as I said

10 before—I think they were wider, but how much I don*t
know.

Here adjourned for dinner.

Cross-examination resumed by Mr. Little.

Quest. How much did the old gates lap on the cap ?

Ans. I can’t tell you, sir.

Quest. How much is it usual to lap the gates on the cap?

Ans. A couple of inches.

Quest. Did you intend, in 1846, to raise the dam just the
height of the cap piece ?

20 Ans. Yes, sir.

Quest. Did that opening that you speak of over the gates
extend the whole width of both gates ?

Ans. Yes, sir.

Quest. How could you then, with that opening over the
gates, raise the dam nine inches by putting the cap piece on
it?

Ans. There were boards put on the top of those gates.

Quest. If your intention was to raise the dam nine inches,
why didn’t you close up that opening by making the gates

80 wider? o

Ans. I didn’t think that it was necessary at that time witn
the work we had to do—only in a dry tim e; there were only
two run of stone in the mill.

Quest. Can you tell on what day of the week those gates
were completed and closed ?

Ans. Ho, sir. ..

Quest. Were they not closed first on Saturday night i

Ans. I can’t tell you; don’t recollect of Gen. Coopers
beina- there when they were first closed to fill up the pond.
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Quest. Did you ever say to anybody that he was there ?

Ans. I don’t recollect that I ever did.

Quest. Did you ever tell John Carlile that he was ?

Ans. If 1 did, I don’t remember it, sir.

Quest. Did Gen. Cooper, when those gates were first closed
for the purpose of raising the water, say to you that it would
never do to leave them closed over Sunday, or anything to
that effect ?

Ans. I have no recollection of any such thing.

Quest. Did you tell James Vanderveer that he said so?

Ans. If I did, it has passed my memory'—I don’t think
so—if I did, I have forgotten it.

Quest. Did you raise the water nine inches higher by your
alterations in 1846 ?

That is what I think I done, sir—that is when the
boards was on.

Quest. Only when the boards were on ?

Ans. Yes, sir.

Quest. Did you change in any way the fall piece in 1846 ?

Ans. You mean that lower timber on the wall? 1 call
that the sill of the dam—I made that new.

Quest. Did it lay on the stones, or in or under the stones
at that time ?

Ans. It laid on the stones—the ends run under the abut-
ments.

Quest. Do you mean to be understood that the rafters were
dovetailed into the fall piece, as shown in your model ?

Ans. Yes, sir.

Quest. Did the ends of the rafters show on the face of the
dam as they show in the model ?

Ans. 1 think so, sir.

Quest. Are you sure of that ?

Ans. 1 think so.

Quest. Have no doubt about it ?

Ans. I don’t think there’s much doubt about it.

Quest. How wide apart are the rafters ?

a little over four feet I believe—the centres.

Quest. Did you take down any part of the stone wall, ex-
cept at the ends, in order to get that sill in under the
rafters?

10
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Ans. A few of the top stone.

Quest. What supported the rafters in the meantime ?

Ans. The stone work under them.

Quest. Had they been dovetailed in the first sill—how did
you get them loose from it ?

Ans. Pried them.

Quest. Upwards or downwards ?

Ans. We put a crow-bar in between, and pried the sill
down.

10 Quest. How did you get them into their place in the new
sill that they were dovetailed in ?

Ans. Cut gaines in the new sill, as they were in the old
one—then the stones being out underneath, we shoved it in,
and raised it up.

Quest. Did they fit into their place loosely or tight?

Ans. We intended to have them tight—I suppose they
were so.

Quest. The rafters were supported by stone, and broken
stone under, I understand you; you couldn’t then pry them

20 down very well, could you ?

Ans. You could not get them down without getting the
stone out from under them.

Quest. Did you measure the height of the dam before you
began to work at it ?

Ans. I think that I did.

Quest. What did it measure ?

Ans. It was just nine inches lower than this is anyhow; I
can give you the height of it I guess. [Here witness refers
to memorandum book]. It was about twenty inches above

30 the sill.

Quest. How much below the sill ?

Ans. The sill was somewhere about ten inches thick; the
whole height of the dam was about two and a half feet.

Quest. Does this sill lie at the bottom of the dam ?

Ans. At the bottom of the wood structure.

Quest. My question was, what was the height of the dam
at that time ?

Ans. I meant to say I measured the wood structure, not
the whole height.

40  Quest. When was the memorandum made which you just
examined ?
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Ans. Well, somewhere about the time the dam was made;
this was not—this is a copy—this has been made within a
year.

Quest. Was it made from actual measurement at the time
it was put in your book—recently ?

Ans. Yes, sir.

Quest. Have you any memorandum of the measurement
of the dam made in 1846 ?

Ans. T had it on some papers—I haven’t them now.

Quest. Where are the papers ? 10

Ans. That, sir, I don’t know.

Quest. When did you last see them ?

Ans. Not in some years—two or three years.

Quest. How many years ?

Ans. I couldn’t tell you exactly how long.

Quest. As near as you can ?

Ans. It must be some two or three years.

Quest. What kind of papers was the memorandum on ?

Ans. Nothing more than common loose papers.

Quest. Whore was it when you saw it last ? 20

Ans. In my tool-chest—or one of them.

Quest. Have you ever looked for it since ?

Ans. Yes, sir, I have.

Quest. What was it made for ?

Ans. At the request of Gen. Cooper.

Quest. What reason did he give for having you make it?

Ans. I don’t recollect that he gave any.

Quest. Were there any other papers in that chest with it
at the time you last saw it ?

Ans. There was. 30

Quest. Are they gone too ?

Ans. Yes, sir; several papers went with it

Quest. At whose request did you make the last memoran-
dum the one you have referred to here?

Ans. No one’s.

Quest. Did you measure the height of the stone work
above the sill, at either end of it?

Ans. Not till recently—not at that time—I don’t know
that I did.

Quest. You can’t tell, then, from any measurement you 40
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made in 1846 or 1847, whether that part of the dam has been
raised or not ?

Ans. No, sir; not from measurement.

Quest. When was the ground filled in and graded from the
face of the dam back to the road between the bridges ?

Ans. That was there when I first remember the mill; old
Nathan Cooper raised the wall higher, and graded it back in
1827.

Quest. Has it never been filled in since that between the

10 bridges?

Ans. Never to my recollection, only a little spot where it
broke away by the flume.

Quest. Was there not a large amount of stone drawn there
in 1846 or 1847 by Gen. Cooper?

Ans. He drawed some stone at that time, but not for the
purpose of raising that part of the dam, as I know of.

Quest. What repairs did you set out to do in 1846 ?

Ans. To build anew the running part of saw mill, pen-
stock, &c., the trunk, flume, all necessary gates, fall pieces,

20 and tumble dam—that’s all I recollect of.

Quest. What head and fall had you at that time?

Ans. I can’t tell you that, sir.

Quest. What do you mean by head and fall ?

Ans. All that’s above the aperture, or place where the wa-
ter is discharged on the wheel, we call the head, and all
that’s below we call fall.

Quest. Had they any more water at that time than was
necessary to drive two run of stone?

Ans. Yes, sir.

30 Quest. How much more?

Ans. Well, when the water was a little more than ordi-
nary, enough to drive the saw mill; I don’t know but they
had water enough for that ordinarily.

Quest. What change did you set out to make in the trunk.

Ans. It was a different kind of trunk; the old ones were
bents (some call them gripes) set up on end, and then planked
with planks running horizontally on the sides; we put the
plank vertical, and dispensed with the gripes; that’s the
principal change in the trunk, I believe, sir.

40  Quest. Did you make any other change in the trunk than
what you have mentioned ?
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Ans. I raised it higher.

Quest. How much higher?

Ans. Well, some—in the neighborhood of fifteen inches.

Quest. What was the object of that?

Ans. One was to get the water higher on the wheel, and
we had it in contemplation to raise the dam—that’s all I
believe, sir.

Quest. What* regulates the location of the trunk in build-
ing a dam or mill ?

Ans. The height of the tumble dam. 10

Quest. What reference do they bear to each other ?

Ans. The tumble controls the whole.

Quest. What do you mean by saying you raised the trunk—
that you raised the bottom of the trunk fifteen inches up, or
that you raised the depth of the water fifteen inches in the
trunk ?

Ans. T mean I raised the body of the trunk that much—
put pieces under it.

Quest. What would be the effect if you raised the trunk
that way, and didn’t raise the tumble ? 20
Ans. The trunk wouldn’t fill, and we could not draw near
asmuch water; I don’t know that we would lose any power—
I think we would gain; it’s the surface water that does the

work.

Quest. Your object then was, in changing the trunk, partly
to increase the power of the mill ?

Ans. Yes, sir.

Quest. To do that, then, you raised the trunk so as to
raise the surface of the water in the trunk fifteen inches
higher on the wheel ? 2Q

Ans. Ho, sir; I didn’t intend to raise the water that height.

Quest. How much did you intend to raise the surface of
the water in the trunk on the wheel ?

Ans. Hine inches.

Quest. How many buckets did you raise the water on the
wheel ?

Ans. 1 couldn’t tell you that exactly, it’s a curved surface ;
the higher you get on the wheel the less it takes to gain a
abucket; I don’t think it would amount to one—I could
not tell without a drawing. 40
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Quest. Before the alteration, was the water discharged
above or below the centre of the wheel ?

Ans. Above.

Quest. What is the width of the buckets on that wheel?

Ans. Some sixteen or seventeen inches; the position they
are placed in, however, don’t measure that perpendicular.

Quest. What is the width of a bucket ?

Ans. The width of the board or plank that forms it.

Quest. How far are the buckets apart perpendicularly ?

10 Ans. I don’t understand your terms; the space on the
wheel between the buckets is, I should judge, about fourteen
inches.

Quest. Have you not said that you raised the water on the
wheel two buckets at that time ?

Ans. I don’t think I ever did say that—I did do it.

Quest. Did you not tell John Carlile that you did ?

Ans. I told Mr. John Carlile that T wanted to, or I think
I told him so.

Quest. When did you tell him that?

20 Ans. I think it was about the time I was doing that work

Quest. Did you or not put some new buckets in that
wheel in the year 1861 ?

Ans. 1 don’t recollect about that; I didn’t raise the wheel
that much (two buckets), and I don’t think I said so to any
person.

Quest. Knowing the position and description of the wheel
ae you do, how much, in your opinion, would it require the
water to be raised in the trunk to raise it two buckets on
the wheel ?

30 Ans. That I couldn’t tell without drafting the trunk and
wheel as it is—and what I should answer would be mere
conjecture.

Quest. Give us the best opinion you can give ?

Ans. Mr. Little, I can’t tell anything about it, and I can
only repeat what I have said—I am not very good at guess-
ing.

Quest. Could you, in your opinion, raise the water two
buckets on that wheel without raising it in the trunk =
much as the space between the buckets ?

40 Ans. I could.
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Quest. How much did you expect to increase the power in
that mill by the alterations you set out to make in that trunk
and dam ?

Ans. Sufficient to drive two additional run of stone.

Quest. Did you succeed in it ?

Ans. 1 did.

Quest. What was the last of the different improvements
you made there at that time, 1846?

Ans. I think the tumble dam was towards the last.

Quest. State the order in which the alterations were made, 10
as near as you can ?

Ans. Well, we finished the trunk and flume, and saw mill,
&c., and then put up the tumble, if my memory serves me
right.

Quest. Had you made any repairs to those mills of any
consequence from 1827 and 1828 to 1846 ?

Ans. 1 had made a number of alterations.

Quest. Do you recollect at what times ?

Ans. No, sir.

Quest. You knew then, when you altered the flume or 20
trunk, that that alteration would make it necessary to raise
the tumble dam—did you not ?

Ans. Certainly.

Quest. How did you intend to raise that tumble dam at
that time—did you ever have any other idea of raising it
then by raising the cap ?

4ns. I didn’t.

Quest. Did Gen. Cooper, so far as you know ?

Ans. I don’t know that he had.

Quest. What kind of wood is that cap piece ? SO

<4ws. It’s what we call a bastard black-oak.

Quest. 18 it sawed or hewed ?

Ans. Hewed.

Quest. Where did it come from ?

Ans. Gen. Cooper’s farm, where he lives—I mean the
Piece I put there in 1846.

Quest. Did you help get it from the woods ?

4ns. Yes, sir.

Quest. How long was it on the ground before it was put
In “s place on the dam ? 40

Ans. I can’t tell you that—it wasn’t a great while.
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long were you engaged in making those re-
pairs in 1846 ?

Ans. T can’t tell exactly how long.

Quest. State as near as you can ?

Ans. I think we commenced in August, and quit in Oc-
tober, or somewhere about that time—I won t be positive.

Quest. Well then, how long before you got through, or
how long before you commenced, or at what time was it
that stick of timber was brought there ?

Ans. 1 can’t tell; we were getting a considerable of tim-
ber, and I can’t tell exactly the time we got that particular
stick.

Quest. Was it while you were making those repairs that
you went up the river, and examined it a couple of times,
to see what effect the raising of the water would have?

Ans. Soon after we commenced working at the mill—
that's when I made the examination; the timber we got out
at the general’s place \ we boarded there at his house.

Quest. Did you ever yourself level that stream with re-
spect to its effect on the lauds of Mrs. Carlile when the pond
was full?

Ans. I have.

Quest. Did you ever do it before suit was commenced by
Mrs. Carlile?

Ans. I don’t know when the suit was commenced.

Quest. Did you ever do it before you heard the suit had
been commenced ?

Ans. I could not tell whether it was before or after, but I
think it was before—I am quite sure it was before; it was
before Mr. Southard’s level. V . ’

Quest. You spoke of a conversation with Mulford Carlile
at the mill while you were engaged in making repairs—
where was you, where did you stand, when that conversa-
tion occurrred—in what place ?

Ans. I think we were near the mill door.

Quest. How long was it between that first conversation and
the next one, when you showed him the stick of timber that
you were going to put on the dam ?

Ans. I can’t tell exactly how long it was; the first conver-

40 sation was about the time the work commenced at the mill,
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and the last about the time we commenced working on the
tumble—that’s as near as I can recollect.

Quest. You said, in your principal examination, that that
first conversation took place after you had been making con-
siderable repairs in both grist mill and saw mill—is that true
or not ?

Ans. I think that that conversation took place before we
took the old trunk down; we had prepared all our stuff, and
done a considerable of work there before we took the old
trunk down. 10

Quest. Had you then, or not, made any considerable re-
pairs in the grist mill or saw mill when that conversation
took place ?

Ans. Well, we had prepared materials—I don’t think we
had tore anything down at that time; we had got all ready,
so as to stop the mill as short a time as possible.

Quest. State that conversation with Mulford Carlile, as near
asyou can, word for word, as near as you can ?

Ans. I think that I addressed him, and said to him that
we talked of raising that dam—and what if it causes the 20
water to flow on you; he says, Cooper may flow what he is
amind to on my whole farm, if he will pay me as liberally
as he did the Hortons ; I guess that’s the principal that was
said at that time.

Quest. Was, or was not, the timber got out for that trunk
with the intention of raising the water in the trunk higher
than in the old one ?

Ans. I don’t know that it was ; the timber would be the
same, one way or the other, with a very small exception
in length of a few sticks. 30

Quest. Did you build the whole trunk anew ?

Ans. 1 did.

Quest. Did you extend the trunk up into the pond any
further than the old one ?

Ans. We call the part that goes into the pond the flume
or forebay.

Quest. Did you build the forebay or flume anew ?

Ans. Yes, sir.

Quest” Did you put that on the same level, in the same po-
sition with the old one, or did you raise it ? 40

N
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Ans. We put that down about where the old one was—
didn’t intend to raise or lower it.

Quest. Is there usually an offset where the flume and the
trunk join each other, or not?

Ans. 1 always made an offset, and I never saw any but
what had one.

Quest. Was there such an offset between the old trunk and
flume at that mill ?

Ans. There was an offset in the old one—not so great as

10 now.

Quest. How much was it ?

Ans. I can’t tell.

Quest. Tell as near as you can recollect ?

Ans. It’s only supposition—I have never measured it
only at the time I done the work.

Quest. Can’t you tell whether it was three inches, or six
inches, or nine inches, or a foot?

Ans. I suppose it was more than a foot.

Quest. Which was the highest, the old trunk or the old

20 flume ?

Ans. The trunk, of course.

Quest. Were you ever on this land of Mrs. Carlile that
she claims to be injured by the dam or by the pond before
1846 ?

Ans. I have no recollection of being there but once.

Quest. When was that?

Ans. I think it was about the time we was building the
new mill—in 1827 or 1826.

Quest. Were you ever there since 1826 or 1827 until you

$0 went there at the request of Gen. Cooper to look at the
damages ?

Ans. I was on the land about the time we commmenced
building this trunk in 1846.

Quest. How came you to go there at that time ?
Ans. I went up to see how much we could raise the dam,
and not flow off of the general’s land.
Quest. At whose suggestion did you go ?
Ans. No one’s.
Quest. What was the state of the water in the pond at the
40 time ?
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.Ans. The pond was about full.

Quest. Run over the old cap piece?

Ans. I think it did, sir.

Quest. What part of Mulford Carlile’s land did you go
over?

Ans. On the lower end, the southwest end, where he
flows.

Quest. How much of it did you walk over ?

Ans. Well, I don’t know exactly how much.

Quest. State as near as you can ? 10

Ans. Probably two acres of it—I can’t tell though how
much.

Quest. What kind of land was it ?

Ans. It looked very much as it does now; it had been
mowed not long before.

Quest. Could you tell what kind of grass it had cut,
whether good quality or not?

Ans. The extreme lower end and some little distance up
from the river appeared to be part of it bog, and a part a
coarse kind of grass that I never knew any name for; fur- 20
ther up, and out from the river and along the bank of the
river, the principal part appeared to be foul meadow.

Quest. You didn’t think the land along there was worth
much at that time ?

Ans. The lower part I didn’t consider very valuable.

Quest. How much of that meadow is there ?

Ans. I can’t tell how much there is.

Quest. How does it lie with reference to the dwelling
house ?

Ans. Nearly in an east direction—partially in front of it. 30

Quest. How much an acre was that land worth at that
time along the river—all that you examined ?

-Aws. Some part of it I wouldn’t have given $10 an acre
for, and some part of it might have been worth $40.

Qusst. How did it compare with the land that Gen.
Cooper bought of the Hortons ?

I should say it was worth the most—the land itself
was worth more; there was considerable of wood on the
Hortons tract.

Quest. I mean taking them as they stood ? 40
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Ans. I don’t think there would be a great deal of differ-
ence, taking the wood into consideration.

Quest Did or not the adding of two additional run of
stone require an additional wheel?

Ans. Yes.

Quest. At the time you were there in 1846, did you see
these three springs you speak of?

Ans. I did not.

Quest. How came you to notice the springs the last time

10 you were there ?

Ans. 1 were on the ground, and came right upon them.

Quest. Do you think that the raising of that dam, or the
existence of the dam, has any tendency to produce the ob-
structions in the stream or channel ?

Ans. As far as the water flows back and destroys the cur-
rent of the stream, it would have that effect.

Quest. In any conversation you ever had with Mrs. Car-
lile about this dam, or her damage caused by it, or in any
conversation you ever had with Mulford Carlile subsequent

20 to the raising of the dam, did you ever intimate to either of
them that the dam had been raised by his consent ?

Ans. I don’t know that I ever did with either.

Quest. Did you ever intimate to her that her husband was
to take the same price for his land that was injured or flowed
that Gen. Cooper paid the Hortons for their land ?

Ans. I think I stated to her, at the time the general re-
quested me to go there, what her husband, Mulford Carlile,
had said; I wouldn’t say positively that I did, but it strikes
me that I did.

30  Quest. Is your memory very good ?

Ans. I consider my memory pretty good on essentials, bu
on non-essentials I have a very poor memory.”

Quest. You can’t tell, however, whether it was this year ar
last year, or the year before that, William Carey made that
survey when you was chain-bearer ?

Ans. In thinking of that matter, I think it was last Sep-
tember—I won’t say positively.

Quest. Are you sure it was not it 1860 ?

Ans. 1 would not say, sir, about that.

40  Quest. You said the general told you to say to her that he
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would give her as much for her land as any of her friends
would say it was worth—worth at what time ?

Ans. It must have been about August, I think; why,
worth at that time, I considered it.

Quest. When you and the general and James Vanderveer
were there, and talked about $30 per year, was not the offer
which the general made conditional upon her giving him a
lease for the meadow, and accepting that sum per year for
the future ?

Ans. I didn’t consider it so at the time.

Quest. Did the general tell her that $30 was too much ?

Ans. He did at the commencement of their talk.

Quest. Were you and the general there before you were
there with Vanderveer?

Ans. I don’t remember being there with the general; we
were by them, but I don’t recollect our being iii the house.

Quest. Were you ever there when the general proposed to
leave the matter to arbitrators ?

Ans. It strikes me, when I come to recollect, that we were
there before—I won’t say positively—but I recollect about
some talk about leaving it to men.

Quest. Who proposed it?

Ans. I couldn’t say which, but I think it was the general.

Quest. Did Mrs. Carlile assent to it, or not ?

Ans. I won’t say positively whether they ever had that
conversation about it, but I have some recollection of some
such talk.

Quest. How much of the meadow did the general want to
lease for the $30 per year ?

Ans. The whole, I understood.

Quest. How do you get at the annual damages, which you
have estimated at $20 to $25?

Ans. By the amount of land he flows and what probably
is saturated by the flow.

Quest. Do you mean the actual loss of the grass ?

Ans. Well, I don’t know as the grass would make that
money—I don’t think it would.

Quest. If the general had leased it, how could he have got
to it without going through other lands of Mrs. Carlile ?

Ans. He could not very well.
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Quest. Would you be willing, for $20 to $25 per year, to
have a piece of laud like this, in front of your house, flowed
with water at the will or pleasure of your neighbor, inde-
pendent of any actual damage to the land itself?

Ans. 1 shouldn’t put a very high estimate if there was no
actual damage.

In answer to the question, read again by the master, wit-
ness says—I think I should.

Second direct examination by Mr. Yanatta.

Quest. Doesn’t the north end of this strip which the gen-
eral proposed to rent bound on the highway that runs from
Carlile’s bridge to the turnpike ?

Ans. He was to have a privilege, in their talk, to have a
passway in and out there—that’s the way I understood it.

Quest. You say you were on that ground in 1826 or 1827,
or about that time; what was the occasion of your going
there at that time ?

Ans. I went a fishing, I think.

Quest. How much higher is the bottom of the trunk
which you put in in 1846 than the bottom of the old trunk
which was then torn away ?

Ans. I ,should say from a foot to fifteen inches—I don’t
know but all of that; I raised the top that, and I might
have raised the bottom the same—think I did.

Quest. What was the object of raising higher the bottom
of the trunk ?

Ans. To put the water higher on the wheel.

Quest. How much higher up is the water now discharged
on the wheel from the new trunk than it was from the old
one ?

Ans. Well, I should judge it was about fifteen or sixteen
inches; I raised the fall piece that the bottom of the gate
works on—made that higher than it was.

Quest. How much lower is the top of the aperture through
which the water is discharged on to the wheel than the top
of the cap on the tumble dam ?

Ans. Something over four feet, I should think.

Quest. Suppose you were to raise the bottom of the aper-
ture one foot higher than it is now, in other words, put the
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water on the wheel one foot higher than it is now, what
effect would it have on the mill ?

Ans. It would make it run stronger.

Quest. Could you put it up a foot higher without increas-
ing the height of the dam ?

Ans. Certainly. .

Quest. Why didn’t you, at the time you made that aper-
ture, make it higher than it is ?

Ans. I wanted to do it, but the general thought we
wouldn’t draw so much water, and had better keep it down; 10
if the mill was mine, I would put it up a foot higher than it
now is.

Quest. I suppose, after you had made the bottom of the
new trunk twelve or fifteen inches higher than the bottom
of the old one, you hadn’t increased the height of the dam
at all, would you have worked the saw mill and the two run
of stone as well as before ?

Better.

Quest. Why, then, did you want the additional height to
the dam—for what purpose ? 20

Ans. To drive the two run of stone and saw mill that were
there and the two additional run of stone that the general
talked of putting in; he talked also about putting in ma-
chinery on the opposite side.

Quest. How much higher are the sides of that trunk than
the top of the dam ?

Ans. Six or seven inches.

Quest. Why are they so much higher ?

Ans. To keep the water from overflowing there and in-
juring the works. 2Q

Quest. Overflowing when ?

<4ws. In time of high water.

Quest. How much higher were the sides of the old trunk
than the top of the old dam ?

Ans. I don’t recollect exactly how much, but very little,
only two or three inches.

Quest. So that a slight rise in the stream set it flowing
over the sides ?

Ans. Yes, sir.

Quest. If I understand you, then, the water can be raised 4(1
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on the wheel, that is, put on the wheel at a higher point of
the wheel without raising the height of the dam ?

Arts. Yes.

Quest. While you made the new trunk fifteen inches
higher than the old trunk, did you raise the water in the
new trunk fifteen inches higher than it had been in the old?

Ans. No, sir.

Second cross examination by Mr. Little.

Quest. When you say you raised the trunk fifteen inches,
do you mean that you raised the bottom or the top of the
trunk fifteen inches ?

Ans. I think both—I might not have raised the bottom
quite so much.

Quest Did you or did you not, according to your judg-
ment now, raise the bottom of that trunk fifteen inches
higher than the bottom of the old trank, or about that ?

Ans. Somewhere in that neighborhood, sir.

Quest. What does it stand on ?

Ans. Principally stone pillars—there is one or two trusses.

Quest. What did the old one stand on ?

Ans. The same.

Quest. Did you raise the stone piers any ?

Ans. Yes, sir.

Upon reading over the examination to witness, he says, I
do not mean to say I never measured the dam from the west
end of the tumble dam—I have measured it twice, or rather
assisted in measuring it twice—but when the question was
asked me I did not have my notes with me, and couldnt
give the distance.

I also wish to correct my testimony in another respect. I
have said, in my principal examination, that we were work-
ing at the dam when Mulford Carlile saw us; I mean to say
we were working at the trunk at the time of the first con-
versation I had with him.

In my principal examination, I have estimated Mulford
Carlile’s land at $15 or $20 per acre; I mean that part of it

that was flowed.
John Vandoren.

Sworn to and subscribed this 13th day of August, A. P¥

1862, before me.
Alfre d Mills, M. G
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ON PART OF COMPLAINANT.
[Filed October 19, 1863

I, Alfred Mills, a master and examiner of the Court of Chan-
ecry, certify that the following is the deposition of James H.
Douglass, a witness on the part of complainant, taken by me,
at my office in Motristown, N. J., on Saturday, the 26th day of
Septermbet, A. D. 1863, pursuant to the order hereto annexed,
made by me—it first appearing to me, by the affidavits hereto
annexed, that service of notice of the taking of such examina-
tion had been duly made. j«

Alfred Mills.

James H. Douglass, a witness produced on the part of com-
plainant, being duly sworn, on his oath says:
lam thirty-nine years old within a few days; I reside in
Oskaloosa, Iowa, in the neighborhood of from 1200 to 1500
miles from here—have lived there seven years last May; I
think it was the ninth day of this month that I left there;
that is still my residence; I expect to leave Mendham on
next Monday morning, and go from thence to New York,
and thence home by way of the New Jersey Central rail- 20
road; prior to going to Iowa, I lived in this county—am a
native of this county—my father now lives at Mendham;
part of the time while here my business was that of a miller;
1 went, in the spring of 1845, to the mill of Nathan A.
Uoper, on Black river, near Chester, and remained there, I
think, until the spring of 1850; I cannot tell exactly when
there f0Ur Or five years; I was there as tenant
uu er Nathan A. Cooper; the first year I was there I had
e mill with John Cook—after that my father came, and
ean  were there four years, I think; I cannot be positive 30
ow the exact time I was there with him; when I left, my
a er remained; while I was there there were repairs done
o the flume and trunk of the mill; the first year I was

tniLL repaired the old trunk myself; after that, the new
n was put in—that was put in the second year I

cord* here’ and the ﬁt?t year ray father was there> ac-
Ing to the best of my recollection; John Vandoren

0
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was the boss at the millwrighting there that year; I lived m
the house on the rock, the easterly side of the pond, and the
north side of the road, after I was married; my marriage
took place a few months after I went there; while living
there I knew Thomas M. Carlile; he lived in what I always
understood to be the old homestead, on the west side of the
Black river; the house he lived in was, I should ju ge,
about half way between the river and the road, northwest of
the mill pond.

Quest. That season that the flume was built, did you say
anything to Mulford Carlile about raising the mill dam there
at Cooper's mill—and if so, state what you said to him, and
what he said to you, in the first conversation he had with
you on that subject?.

Ans. The first conversation I had with him T told him that
Judge Cooper wished to raise his mill dam, and that in case
he did so, and it should flow his land, the meadow there,
whether he would sell it to Cooper, from the fact that the
iudge did not wish to raise the dam to his injury without
consulting him to know if he would sell that part of the
meadow; Mulford Carlile replied, that if he would pay him
what he paid the Hortons for their land he might have it;
that was about the sum of that conversation at that time
there might have been a few words more or less.

Quest State how you came to speak to Mr. Carlile upon
that subject?

Ans. I did so at Judge Cooper’s request.

Quest. Had the new flume been put up when this conver-
sation took place ?

Ans. It had not. . lo,.?

Quest. Whereabouts did this first conversation take piac ¢

Ans. I think it was at the mill door in front of the mil.

Quest. Had there been any talk between you and en
Cooper about his raising the dam prior to your speaking
Mr. Carlile ?

A.y1s. 1 Gy sir# # aNiq talk

Quest. Had there been any examination, prior to tms
you had with Mr. Carlile, of the stream above the
how high the water would flow by raising the dam
gnired height ?
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Ans. There had been no actual survey that I know o f; but
Mr. Cooper and myself, and I think John Vandoren, went
up the stream, at about opposite this laud of Mr. Carlile, for
the purpose of viewing it or looking at it with reference to
putting on a piece on the dam and raising the water.

Quest. How much was it desired to raise the dam at that
time?

Ans. The judge talked of about nine inches.

Quest. How long before you had this conversation with
Mr. Carlile of which you have spoken, was it that this ex- 10
amination took place ?

Ans. 1 could not tell you the exact length of time, I
think probably some two or three weeks—it may have been
longer and it may have been shorter.

Quest. Had the height of the dam been raised at the time
you had this first conversation with Carlile by having a cap
piece put in the dam, or in any other way ?

Ans. Ho, sir; not to my knowledge.

Quest. After you had had that conversation with Mr. Car-
lile, did you or not communicate to Gen. Cooper what Mr. 20
Carlile had said ?

Ans. 1 did.

Quest. What did Gen. Cooper say when you told him
what Mr. Carlile had said ? [Objected to by Mr. Little.]

Ans. He told me to go to Mr. Carlile, and tell him that
he wished to raise his dam, and that he would give him for
that portion of the meadow flowed by so raising the dam,
or the whole of the meadow up to the ridge, what he gave
the Hortons for their land, as he wanted to raise the dam;

I went and saw Mr. Carlile, and told him that the judge 80
would give him what he gave the Hortons for that land;
when I said this to Mr. Carlile he was between the road and
the grist mill in front of the saw mill.

Quest. State, as fully as you can, the conversation that
took place between you and Mr. Carlile on this last men-
tioned occasion ?

Ans. After I had stated to him the above conversation,
that the judge would pay him what he paid the Hortons for
their laud, he replied that he could have it; I then told him
that the judge would take it, and when he wanted the thing 40
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settled, or the pay for it, that the judge was ready to pay
him; Mr. Carlile replied that he or they would make that
all right—that there would be no difficulty about the matter,
hut that he could go on aud raise the dam; that is about the
sum and substance of the conversation.

Quest. Did you communicate this last conversation to Gen.
Cooper ?

Ans. I did; it was but a few days afterwards.

Quest. Do you know whether Mr. Carlile knew the price
per acre that Gen. Cooper had paid the Hortons for their
land on the east side of the pond ?

Ans. I do not know to a certainty.

Quest. Did Mr. Carlile, in either one of those conversa-
tions, say anything as to the value of his land there along
the river compared with the Horton land ?

Ans. He said he thought it was worth as much or more
than the Horton land.

Quest. Did he say anything as to whether the price paid
the Hortons was a high or low price for the land ?

Ans. He thought the price paid the Hortons for their land
was a pretty good price.

Quest. Had the new flume been put up at the time of this
last conversation with Mr. Carlile ?

Ans. No, sir; it was put up some time after this; they
were some time in putting up their trunks; it was during
the same year; in the fall of that year the tumble dam was
raised, I think; there was a stick put on the top of the wall
or tumble dam—it was about nine inches thick.

Quest. Was Mr. Carlile seldom or frequently at that mill
that year and the other years while you were there ?

Ans. He was a customer to that mill for most if not all
the time I was there; he came when he wanted work done,
and often when coming by he would stop.

Quest. Did he or not go by frequently when he didn’t stop
at the mill ?

Ans. T have seen him go by without stopping.

Quest. After the height of the dam was increased, did or
not the water in the pond, while you were there, ever got
high enough to fall over the tumble of the dam?

Ans. That depends on what you call the tumble of the
dam.
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Quest. T mean over the top of the stick which you say was
put on top of the dam ?

Ans. The water, after having put on this stick about nine
inches thick, did rise so as to run over that stick.

Quest. While you were there, did you ever hear Mulford
Garble make any objection to the raising of that dam ?

Ans. Not to my knowledge.

Quest. While you were there at the mill, did you ever
hear any complaint from him that he or his land was being
injured by the dam ? 20

Ans. I have no recollection of hearing Mr. Carlile make
any complaint, at present.

Quest. At the time you had these conversations with Mr.
Carlile of which you have spoken, was it known how much
of his land would be flowed by the contemplated raising of
the dam ?

Ans. 1 do not think we knew exactly the amount, how
much or how little.

Quest. What was the main object in view in raising the
height of the dam ? 20

Ans. To get a better head of water on the mill wheel.

. Quest. For what purpose was a greater head of water de-
sired ?

Ans. To be enabled to drive more run of stone with the
necessary machinery.

Quest. How many more run ?

Ans. 1 believe the judge had talked of putting in two
more run.

Quest. How many run were in when you went there ?

Ans. Two; no more were added during my residence 30
there.

Quest. Would the height of the dam as it was when you
first went there, drive four run of stone ?

Ans. T don’t think it would, sir—I have no idea it would.
, West. Assuming that there are now four run of stone in

at mill fit for use, how much, in your opinion, would it
reduce the value of that mill to take nine inches off of the

A at dam, or, in other words, to lower the water in
that pond nine inches ?

Ans. If you should take off the nine inch stick from off 40



10

20

30

no

the tumble of that dam, it would reduce the value of the
mill very materially; an inch of water on the top is worth
more than an inch of water at the bottom, from the fact
that there is more pressure on a full head than there is on a
low head; that being so, it would reduce the value of the
property by taking off nine inches very materially-in my own
opinion it would be nearly one half—probably not one half.

Cross-examination by Mr. Little.

Quest. What do you mean by head, and what by fall. *

Ans. The head, in my understanding of the matter, is
that body of water above the top of the fall piece where it
is discharged upon the wheel; the fall is the power obtained
between the top of the fall piece and the surface of the
water in the tail race at the bottom of the wheel.

Quest. Do you know what head of water you had when
you went there? j T

Ans. Probably four and a half or five feet—I could not
answer definitely—1 don t remember.

Quest. What depth of water had you in the old flume t

Ans. I couldn’t tell—don’t remember; I should judge
that the whole depth of the flume was about five feet.

Quest. What was the thickness of the fall piece in the old
flume ? Af

Ans. T couldn’t tell—never measured it; they used
that mill what is called a breast wheel—some kind of wheel
as is used now; I would not have wanted to discharge the
water any higher than it was then upon the wheel that wa
there when I was there; the new wheel was not put in wme
I was there.

Quest. When you built the new flume, did you dlscharg
the water any higher up the wheel than it was before .

Ans. It may have been, but I think not. A

Quest. How much power would you have gained by rais
ing the water in the pond nine inches, and discharging J
upon the wheel seventeen inches higher than it was e ore-

Ans. I couldn’t answer that opinion satisfactorily
not a millwright nor an engineer. r ps'

Quest. As you understood it, the object in ra%ing

b
pond was to get an increased head of water upon the w

40 was it not?



Arts. Yes, sir, that was one of the objects.

Quest. Would you get any increased head by raising the
water nine inches in the pond, and discharging it seventeen
inches higher on the wheel ?

Ans. I won’t answer that question positively till I can see
into it; I think at first sight that you would lose; my im-
pression is that the water was not discharged any higher on
the wheel after the repairs than it was before, though it
might have been.

Quest. You are a practical miller—had you any more head
when you went there than to drive the two run of stone and
the saw mill ?

Ans. No, sir; not in ordinary times.

Quest. How near did the water in an ordinary time usually
come to the top of the old flume ?

Ans. I couldn’t tell exactly—it appears to me it must have
come within a foot of the top—probably it might have come
higher than that; I have known the water to overflow the
flume in the time of a big freshet.

Quest. How much more head do you need to drive four
run of stone than two ?

Ans. I should think nearly as much again—not as much
as that—but a considerable more; that depends upon the
situation of the water and other things.

Quest. Where was the overflow of the dam when you went
there ?

Ans. Where it is now, on the lower end of the dam—on
the further end of the bridge.

Quest. What was the width of that tumble ?

Ans. About thirty-six feet; the tumble itself was about
level.

Quest. How much higher than the tumble was the dam on
each side of it ?

Ans. From two to two and a half feet, about—I mean
after we put the new stick on.

Quest. What constituted the tumble of the dam ?

Ans. The dam itself was stone, and on top of that was a
wooden sill, which rested on the stone work; my impression
is that the old sill was flatted on the top and bottom both;

10
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the old sill was taken out to make room for the new one 4

that was put on.
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Quest. Have you ever seen it since that time ?

Ans. I can’t say that it was the identical stick; I saw one
said to be the one, and in all probability it is the one, but I
could not positively swear to it; it laid, I think, on the
north side of Obadiah Howell’s wagon-house—I saw it this
morning—John B. Gh Carlile showed it to me.

Quest. How were the old rafters fastened to the sill ?

Ans. They were halved or dovetailed into the sill.

Quest. How did you put the new sill on with those rafters
there?

Ans. I don’t think I helped lay the sill.

Quest. When you went there, did the water discharge it-
self over the whole distance of that tumble in high water
when pond was full ?

Ans. It did.

Quest. Was there any floodgate in that part of the dam?

Ans. Not what I would call a floodgate.

Quest. What was there ?

Ans. There were some boards set up on the top of this
sill, kept to their places by pins in the sill, upright pins; the
width of the boards were about seven inches,

Quest. Were the boards kept there all the time?

Ans. No, sir; the new sill was nine inches thick, and laid
where the old one was; the sill itself was nine inches higher
than the old one was; the new sill was made by raising the
stone work under it nine inches higher than the old sill?

Quest. Was it nine inches above the sill, or nine inches
above the boards ?

Ans. Nine inches above the sill—it was raised so as to get
nine inches more of head.

Quest. Ho you mean nine inches more of head than was
given by the old sill, or nine inches more than was given by
the boards?

Ans. By the old sill—that was the meaning I intended to

convey.
Quest. What portion of the time were those boards kept

there ?

Ans. That depended upon the amount of work we had to
do__upon the amount of power we wanted; that depended
upon the state of the water and the amount of work we had

to do.
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Quest. What frame work, if any, was there above the sill
on that tumble dam—1I speak now of the time after the new
sill was putin ?

Ans. That frame work consisted of several uprights framed
into the sill, and extending to a cap running lengthwise with
the dam.

Quest. Was there any such frame work upon the dam be-
fore the repairs were made ?

Ans. Not that I have any recollection of—don’t think
there was.

Quest. Was there any such piece upon the old dam as there
is now ?

Ans. No, sir.

Quest. After this new sill was put in, and the repairs to
that tumble dam completed, at the time you speak of, were
the spaces between the uprights extending from the sill to
the cap piece closed or open ?

Ans. Not what 1 would call permanently closed—that is
the whole space; I speak now during the time I was there.

Quest. Were any of those spaces permanently or entirely
closed while you were there ?

Ans. On each end of the sill there were boards in the
spaces between the uprights, from the sill to the cap piece,
but not reaching to the cap piece, and in the spaces near the
ceutre of the sill were two gates, which were used to regu-
late the flow of the water, which were of the same height as
the boards; these boards on either side of the gates may
have run to the lower side of the cap piece, but my impres-
sion is they did not.

Quest. Did the water then, while you were there, discharge
itself under or over the cap piece ?

were
— »ecui wver the boards, but under the cap
that is in ordinary times; that was done when the
f the water was such that we required more head; we
the gates to obtain more head, but never suffered the
o remain closed except when we were using the water,
d the gates up, and let the water pass over the sill.

'®» What was the width of the gates that you used after
repairs were made ?
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Ans. About six or eight inches—about theé same width as
that of those we used on the old sill.

Quest. What proportion of time were those gates kept
closed while you were there—habitually or only occasionally ?

Ans. Only occasionally ; I was at the dam this morning.

Quest. What is the tumble of the dam as it was this morn-
ing ?

Ans. Why, with the gates closed as they were this morn-
ing, the cap piece must be the tumble of the dam.

10 Quest. Was the water running over the tumble this morm-
ing?

Ans. No, sir.

Quest. How near was the surface of the water to the top
of the cap this morning ?

Ans. Some twelve or fourteen inches.

Quest. Were you familiar with the water marks along that
stream and pond while you were there ?

Ans. I used to know some.

Quest. State what they were ?

.0 Ans. The wall between the two bridges—that is the bridge
over the flume and the bridge over the tumble dam—was
one ; there was one point above the house on the rock I wsed
to live in—that was the first turn of the stream on the east
side of the pond—a point of the hill came down there to the
water where we used to fish.

Quest. Hid you notice either of those points this morning.

Ans. Yes, sir; my attention was called to them.

Quest. How did thé height of water this morning compare
with what it was in an ordinary time of water when you

30 lived theré at those points ?

Ans. There was more water this morning than there vas
in ordinary times when I lived there.

Quest. How much higher was it ?

Ans. It was considerable higher than when I lived there-
from eighteen inches to two feet—probably more and proba-
bly less—that would be my opinion.

Quest. Were you at any other point of the stream to-day,
and if so at what point ?

Ans. Yés, sir; at what is known as the big rock or deep

49 hole—that is above the first turn I have spoken of, and m
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the east side of the pond; then I was on the west side of the
stream, starting at Carlile’s bridge, and in the walk down I
was at two or three points; I measured the water at Carlile’s
bridge.

Quest. How much higher was it there, in your opinion,
to-day, than it was in an ordinary height of water when you
lived at the mill ?

Ans. T measured from a stone projecting out of the abut-
ment of the bridge to the surface of the water, as it was this
morning, and found it fifteen inches from top of that stone 10
to top of the water; but whether that would be a proper
place to measure from to ascertain the amount of depth of
water caused by the closing jup of this thing, as I found it
this morning, I couldn’t say.

Quest. Why did you measure from that projecting stone ?

Ans, Because I had seen it dry while I lived there when
the water was at what I called in ordinary state.

Quest. When you had these conversations you hav,e spoken
of with Mulford Carlile, did you tell him how much Gen.
Cooper proposed to raise the dam ? 2,0

Ans. I did—that he wanted to raise the dam nine inches
by putting on the sill.

Re-examination by Mr. Vanatta.

Quest. Did you tell Mr. Carlile for what purpose the gen-
eral wanted to raise the height of his dam nine inches ?

Ans. 1 did.

Quest. What purpose did you tell him he had in view ?

Ans. I told him that Mr. Cooper wanted to put in two
more run of stone—that that was hi3s intention—and that he
Wanted the additional head for that purpose, to increase the 30
power; J think I remarked that to Mr. Carlile at both the
conversations.

Quest. Did you assist in doing the work at the dam in
1846, when it was raised ?

Ans. 1 do not think that I assisted in putting in the sill—
have no recollection that I did.

Quest. Did you assist in putting on any of the work that
was put on the top of the sill ?

Ans. I do not think that J did.



Witness being shown Exhibit Ao. 1 on part of the com-
plainant, and asked to look at stick marked No. 4, and the
other sticks like it in the model—

Quest. Were the sticks which were in the dam in 1846,
corresponding to these sticks in the model, changed from the
position they then occupied ?

Jins. I couldn’t answer that question definitely, from the
fact that I never noticed.

Quest. Were there any new sticks corresponding to them—

10 any new rafters put in the dam at that time ?

Arts. As far as I can remember now, I think there was,
but I won’t say positively ; I was not working on the wood
work at that time, but I helped fill up, that is put some dirt
in there after this wood work was done, and there might have
been some new sticks in there and might not.

Quest. Had you examined the mill or dam since you
moved away from the mill until this morning ?

Ans. I think I was there once or twice after I moved away
from the mill, but I think I never went there to examine the

20 property until this morning; I moved away from there in
1849 or 1850.

Quest. Did anybody ever call your attention to the dam
after you moved away, or did you have occasion to look at it
until this morning ? ! !

Ans. No, sir; I don’t think I did.

Quest. The structure of the dam, as you described in your
answers to Mr. Little’s questions, was the structure as dam
was made in 1846, was it ?

Ans. According to the best of my recollection.

30 Quest. The dam as made then, in 1846, consisted of a sill
on top of the stone work, with uprights mortised into that
sill, and a cap piece put upon the top of those uprights, did it.

Ans. That was the frame work, as made at that time.

Quest. Is the frame work to-day on the dam the same kin
of a frame work as was there then, when they finished the
dam ?

Ans. It was, as near as I can remember.

Quest. Is the frame work there to-day (by which I mean
the sill, the uprights, and the cap,) the same which was pu

40 there in 1846, as near as you can tell ?
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Ans. Yes, sir; it looks to me to be the same.

Quest. Are you clear and certain in your mind that the
spaces between the west end of the gate and the west end of
the dam (I mean the spaces between the sill and the cap)
were not filled up before you left the mill as a tenant ?

Ans. 1 will answer that as before—it is my opinion that
the spaces in the west end were left open; but I may have
got my impression from the boards on the old dam—I am
not certain about it.

Quest. Are you clear and certain that the space between
the sill and the cap at the east end of the easterly gate was
not all filled up by a board or plank before you left the mill
as a tenant ?

Ans. I would answer that just as I answered the last ques-
tion about the west end.

Quest. If those spaces were only partly filled up with
hoard or plank, can you give me any reason why they were
filled up only part of the way, and not all the way ?

Ans. I don’t know as I can give you any reason.

Quest. If those spaces of which we have been speaking
were not to be filled up to the cap, can you give any reason
why the cap was put up so high ?

Ans. If I was the owner of the property, and wanted to
go on there and raise the gates in high water as often as I
used to go, I could give a reason for it—and it would be this;
in answer to the question, as it is asked, I answer no.

Quest. After the work was done in the fall of 1846, what
additional head of water did you then understand could be
gained by the works that had been made that fall ?

Ans. By leaving out these gates, in an ordinary time we
would get nine inches, as I understand.

Quest, repeated.

Ans. According to my recollection, it would be nine inches
by the sill, and supposing these boards to be there according
to my recollection, it would be seven inches more, that is if
the boards were seven inches wide—they were from six to
eight inches.

Quest. In the fall of 1846, then, you could have got all the

ead of water that you can get there now, if the spaces be-

ween the sill and the cap had been filled in so as to run
over the top of the cap ?

30
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J\YtS x 6S sir.

Quest. Did you know of anything in the way of your fill-
ing up these spaces as much or as little as you saw fit?

Ans. We could have done it, but whether it would have
been right or not I don’t know; I don’t know that there
were any orders preventing us.

Quest. After the work was done, say in 1847 and 1848, did
you have any greater head of water than you had before the
work was done?

Ans. I think we did ?

Quest. I understood you to say that the old sill which was
taken out rested on a stone wall, am I correct ?

Ans. That is my impression of it, sir.

Quest. Have you any knowlege or distinct recollection that
that stone wall was built up any higher in 1846?

Ans, I think it was, sir.

Quest. Is it anything more than an impression ?

Ans. I am under the impression that it was raised there,
and I will give you my reason for it; the reason was we
were after more head of water, and I don t see how we
would have got it by taking up one sill and putting another
down in the same place—that’s the only reason Xcan give,

m '"Quest. Can you tell who did the work of raising the height
of the stone wall, if it was raised at all ?

Ans. Ho, sir, I could not—that is at present I couldn’t.

Quest. Are you right sure that the old dam which was
taken off in 1846—1 mean the wood work of the dam—did
not consist of a sill resting on the stone wall with uprights
mortised into it, but those uprights nine inches shorter than
the ones that are now there, and a cap piece on the top o
those uprights similar to the cap piece now there ?

Ans, T have no recollection of a frame work such as that
described—there may have been one though.

Quest. T wish you to recollect whether the pins which yon
spoke of as having been driven into the timber to hold t e
boards were not driven into a cap piece which rested on th
top of short uprights instead of resting on the stone wa

Ans, I dp not recollect that such was the case—it m
have been-
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Quest. Would boards loosely set against pins driven in a
sill resting on that stone wall have answered to keep hack
the body of water that pressed against them ?

Ans. Not boards loosely set against the pins; but fixed as
they was, and of the width they was, they answered for a
while.

Quest. How far was the water this morning below the top
of the cap piece ?

Ans. Twelve or fourteen inches, I should judge; I don’t
think I measured it. 10
Quest. What was the water mark on the edge of the road

near the bridge ?

Ans. That was a stone wall—the top of the old wall was
the mark—there has been some more stone put in since I
was there; as far as I can remember, in an ordinary time
when I lived there, the water came within some inches of
the top of the wall—it’s been some time—I don’t remember
how many.

Quest. How did the water stand this morning ?

Ans. The old wall was covered, and water some distance 20
above it—didn’t measure it.

Quest. Are you sure the wall has been raised ?

Ans. Well, the old wall was there; I think the back of
the wall next the road had been raised, leaving the old wall
as an offset.

Quest. How high was the road above the water in the
pond when you lived there ?

Ans. T could not tell how high—it was some higher—it
toay have been over a foot, can’t say.

Quest' If the water were now eighteen inches or two feet 3¢
higher in that pond then when you lived there, wouldn’t it
completely inundate the road between the bridges and all
the space south of the road ?

Ans. It would, in my opinion and from what I can recoh
ect, cover the road between the bridges, supposing my idea
of what was then the top of the road to be correct.

Quest. Taking the road as it was when you lived there, if
you had added to the height of the water, as it then ordina-
ry stood in the pond, eighteen inches or two feet, wouldn’t
it have completely submerged the road between the two 4(
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bridges and the dry land immediately south of that part of
the road ?

Ans. I think it would, sir.

Quest. Has that road between the two bridges been raised
throughout its whole length since you moved away from
there ?

Ans. I couldn’t tell what has been done since I went away
from there, but I should judge from its appearance this morn-
ing that it had.

Quest. How much, in your opinion, has it been raised in
its whole length ?

Ans. I could not give you a definite answer, from the fact
that I did not measure it this morning ; the water mark at
the first turn in the stream above the house (which markI
have above spoken of) is a piece of land at the turn of the
s'tream which we used to go across in fishing—but this mom-
ing most of it was covered with water, and we had to go
round it ; I made no measurements there this morning,
nor did I make any measurements there when I lived
at the mill ; in the next turn of the stream above that
I have just spoken of is the big rock I referred to in ny
testimony as a water mark ; there is a big rock lying ona
flat rock, and projecting over it, the flat rock being under
water; this morning the bottom of the big rock seemed to
be farther under water than it used to be; this rock is a
what we used to call the big hole ; when I lived there,l
knew of no fixed water mark on that rock—I judged by the
general appearance ; it was on the westerly abutment of thé
bridge towards Mulford Carlile’s house that the stone was
from which I measured, as I stated this morning—it was the
up-stream side of the abutment—it was a stone that pro-
jected out of the abutment—no one drew my attention to
that this morning ; Mr. J. I). G. Carlilp, Charles Ming, an
I think Spafford Dickerson, were there ; when I used to live
there I had been up the river and had seen it—I have stood
on it under there, can’t tell how often ; I have been fishing
there ; I measured the water on it this morning, and the
depth was about fifteen inches ; I presume it was the dam
ming up below that caused the water to be there ; we started
at the bridge, and went down the stream towards the mill—
did not follow the stream all the way down—we went to the
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edge once or twice, or three times probably, in going down
in going down I saw occasionally some bushes in what
seemed to me to be the channel as it was when I lived there-
1S i 20t g© U t0 them ’ the first bushe8 that I noticed
which I thought were obstructions were between the bridge
and the lower end of what I call the Mulford Carlile meadow;
Mr. J I> G. Carlile took me to see the stick of timber said
*® r 5Sthe old siH—it was lying near the north side of Oba-
diah Howell’s wagon-house—I could’t tell how lono- it was

may have been twelve, fifteen, or sixteen feet long—didn’t
measure its length—don’t remember whether we measured
its thickness—I should judge it was dressed on two sides-
there were holes in this stick-auger holes; stick looked to
be pretty well decayed—didn’t count the auger holes ¢ there

1(

were some notches taken out of it-1 think the notches were .

tt , 1d!’ the auSer holes on the top; Mr. Obadiah
Howell and Mr. Carlile were with me looking at the stick-

1 went up to the mill to-day at the request of Mrs. Carlile, in
the first place; she came down to where J. was on Thursday
of this week; Mr. J. D. G. Carlisle took me up this morn-
log he came for me—he was alone; he took me to his
house; Iihmk the first I saw Spafford Dickerson was at
arhle s bridge; the first I saw Mr. Ming was at his house;
(Mr. Carlile and I) stopped there on our way up—we
ent in and Mr. Ming came down to Mr. Carlile’s; Mr.
mg said he would come down there; he went with us to
n ge from Mr. Carlile’s house; no one else was with us
company at the bridge except us four; we were all at the
ogether; these three gentlemen were there when I was
amining the dam and the places about there; Mrs. Car-
tbere ’ * shopped at her house as I was going by

and spoke to her—didn’t go in. g

D11 JOU under8tand wbat induced Mr. Ming and
ir DmKkerson to be there with Mr. Carlile in that examine
non tins morning?

I heard no inducements held out to them.

wW!!i Id 1 m understand>from them or any of them,
what ,,ot,ve thej? bad in spending their time that way S
%
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Ans. I understood that they had some land that was
flowed.

Quest. What had that to do with their presence there this
morning ?

Ans. If they had land flowed there they would probably
be interested in knowing whether the dam caused it.

Quest. Did you understand from them, or any of them,
that they had suits against Gen. Cooper for flowing their
land ?

Ans. I did from Mr. Carlile, that he had commenced some
kind of proceedings; he said nothing about Mr. Ming or
Mr. Dickerson having commenced suit—I understood they
had not; when Mrs. Carlile came down to Vliet’s mills to
see me I think she was alone; Mr. J. D. G. Carlile is here
this afternoon at the taking of this evidence.

Cross-examination resumed.

Quest. Did the water usually run over the cap, in an ordi-
nary time of water while you lived there, when the gates
were shut?

Ans. T do not think it did, sir.

Quest. Did you ever see it run over ?

Ans. 1 have been trying to think since I have been sitting
here whether 1 have or not, but I do not remember thatl
have—though I might.

Quest. At time of high water how did you get to the gates
to raise them ?

Ans. 1 think there was a stick that projected out from the
cap piece towards the pond sustained by an upright, and
my father and I put a plank on that reaching to the end of

30 the dam; the plank lay near the cap piece; I think the

plank was a little higher than the cap piece; at the time!
was there, I have no recollection of any such long timbers
as are represented on this model, and marked 7; the boards
that I have spoken of as used on the old cap and set agains

the pins, would, some of them, frequently be carried down
by the water in high water; I did not notice the part of t e
dam towards Obadiah Howell’s very closely to-day; I hadn

time to look at any of it very closely—I noticed it however,
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there was an offset in it; Xdidn’t observe how high the wall
was above that offset; my father and I raised the bridge
over the flume near the east end of dam while we were
there; I knew Mahlon Ward in his lifetime; he employed
us to raise the bridge; it was said he had charge of the
turnpike road; I think Col. McCoury came down to ex-
amine it; I have known Mahlon Ward to raise that road
between the bridges while we were there; he put in some
dirt on the east end of the bridge over the flume; I am
under the impression that he did not put any stones there.

Direct examination again resumed by Mr. Yanatta.

Quest. After the dam was raised in 1846, if the water in
time of high water didn’t run over the top of this cap piece,
marked in model No. 1, why didn’t you walk on the cap
piece to the gates, and hoist them?

Ans. That was a pretty narrow piece to walk on, and
rather a dangerous operation; I think there was more than
a single plank put on above for us to walk on.

Quest. At the east end of the dam, didn’t the ends of those
plank rest on the side of the forebay corresponding to the
piece marked 6 in the model ?

Ans. My impression is that they rested on the ground or
on the stone wall, but I am not certain; my impression is
that the end of the plank next the gate was the highest, they
making a kind of inclined plane; when Mrs. Carlile came to
see me at Vliet’s mill on Thursday, she said Mm» J. D. G.
Carlile had requested her to come, and would give her no
?neiﬁie till she had come for the purpose of taking me to the

J. XL Douglass.
Subscribed and sworn to, this 26th day of September,
1863, before me.
Alfre d Mil1s, M. C

y agreement of counsel, the above testimony is made
part of the testimony in the cause, the same as if it had been
taken in regular examination of witnesses upon legal notice,
an is to be used in the same way, and the transmission of
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the same to the clerk, and filing of the same in the mannef
required by statute is dispensed with.
SeBtember 28th, A. X). 1863.
JACOB VANATTA,
Solicitor of complainant.
THEO. LITTLE,
Solicitor of defendants.

To Alfred Mills, esq., one of the masters in the Court of Chancety
of New Jersey.

Whereas James H. Douglass, of the state of Iowa, is now
in this state, and is a material witness in the cause above
stated, and is about to go out of this state, you are therefore
requested to appoint such time and place as the case may re-
quire to take the deposition of said witness, and to cause
notice to he given to the defendants, or their solicitor, Theo-
dore Little, esq., to attend and be present at the taking
thereof, and to put questions and to cross-examine, if he or
they shall think fit.

Dated this 22d day of September, 1863.

Nat han A. Cooper.

Morris county, ss—Nathan A. Cooper, the complainant
above named, being duly sworn, on his oath saith, that the

facts above stated are true.
Nat han A. Cooper.

Sworn and subscribed before me, 22d September, 1863.
Alfred Mills, M. G

New Jersey, ss.—Upon consideration of the circumstances
of the case, in pursuance of the within application, I do
appoint the hour of two and a half o’clock in the afternoon
of Saturday, the 26th day of September, instant, at my office
in Morristown, in the county of Morris, to take the deposi-
tion of the within named witness, James H. Douglass, and
do direct that three days’ notice thereof be given to Theo-
dore Little, esq., solicitor of the defendants, to attend and be
present at the taking thereof, and to put questions and to
cross-examine, if he shall see fit.

Given under my hand, 22d September, 1863.

Alfred Mills, M. G
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Please take notice of the examination de bene esse of James
H. Douglass, a witness on the part of the complainant, be-
fore me, at my office in Morristown, New Jersey, on Satur-
day, the 26th instant, at half-past two o’clock, p. m., at which
time and place you are notified to he present at the taking
thereof, and to put questions and to cross-examine, if you
shall think fit.

Dated Morristown, September 22d, 1863.

Alfred Mills, M. C
To the defendants, or whom it may concern. 10

Morris county, ss—Jacob Vanatta, being duly sworn, on
his oath saith : that in the forenoon of Wednesday, the 23d
day of September, instant, he did deliver to Theodore Lit-
tle, esq., a notice, of which the above is a true copy.

JACOB VANATTA.

Sworn and subscribed before me, September 26th, 1863.

H. C. Pitney, M. C.

Morris county, ss.—Nathan A. Cooper, of said county, of
full age, being duly sworn, on his oath saith: that on Wed-
nesday, the 23d day of September, instant, at about eleven 20
o clock in the forenoon, he did deliver to Eliza Carlile, per-
sonally, within named, a written notice, of which the within
notice is a true copy.

Nat han A. Coo per,

Sworn and subscribed before me, 26th September, 1863,

Alfre d Mills, M. C
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ON PART OF DEFENDANTS.
[Filed October 19, 1863.]

Examination of witnesses, ¢°c., on the part of the defendants,

taken at my office, in Morristown, New Jersey, commenting
Tuesday, September 29ih, 1863.

Mr. Theodore Little appears for defendants.
Mr. Jacob Vanatta appears for complainant.
Notice of this examination admitted by Mr. Yanatta, so-
licitor of complainant.
10 Alfre d Mills, M. C

Peter Churchfield, a witness produced on part of defend-
ants, being duly sworn, on his oath says:

I live at Chester, in this county; I was acquainted with
Thomas M. Carlile for the last five years before he died;
was frequently at his house during his last sickness; I think
he died in April, 1855.

Being shown paper marked Exhibit 1 on part of defendants,
he is asked—

Quest Did you see Mr. Carlile execute that paper ?

20 Ans. Yes, sir; I suppose I did; I saw him execute the
will; that is my signature as a witness, and I suppose it to
be the will; Samuel Swayze and James A. Lusk were pre
sent, and I think John Carlile; Lusk signed as a witness;
we both signed it there at the time in the presence of M.
Carlile.

Quest. State the mode in which the paper was executed?

Ans. I know the will was read to Mr. Carlile; Esquire
Swayze read it to him; he acknowledged that it was right,
and tried to sign it, and he wasn’t able to hold a pen—ap-

30 peared to be feeble, and requested Esquire Swayze to write
his name for him; Esquire Swayze then wrote his name; 1
think Mr. Carlile took hold of the pen, and Esquire Swayze
guided his hand, or assisted him, I think, in making the
mark; the esquire asked him if he acknowledged that to he
his will, and he acknowledged it to be his will.
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Quest. "Was he at that time, in your opinion, of sound and
disposing mind and memory ?

Ans. T am not much of ajudge—I think he was; I was
with him a good deal during his sickness; he made a re-
mark, as he made his will, that'he wanted her to have the
property, that is his wife.

Quest. Had you any doubt at the time of his undemand-
ing what he was doing ?

Ans. Ho, sir; not any.

Quest. Had you any doubt at the time of his being able
to u;lderstand how he had disposed of the property by the
will?

Ans. I had not.

Cross-examination of Peter Churchfield, by Mr. Yanatta.
Mr. Carlile lived only a few days after that paper was
signed—don’t think it was as much as a week

Re-examination by Mr. Little.

The will is in the handwriting of Esquire Swayze, who
was a brother-in-law of Mr. Carlile; Swayze was in the
habit of doing that kind of business in the neighborhood.

Peter Crurchfield.

Sworn to and subscribed, this 29th day of September, be-

fore me.

Alfred Mills, M. G.

James Topping, a witness produced on the part of the de-
fendants, being duly sworn, on his oath says :

I am fifty-four years old—Ilive at Chester—am a mason;
I have worked at Gen. Cooper’s mill at Black river; at the
time the trunk was put up, in about 1846, I raised some of
the pillars on which the trunk stands, and some I put up
new I think one was nearly all new; the old trunk rested
on stone pillars, and those are the pillars which I raised; the
pillars were raised two feet—just two feet; I don’t recollect
the year; Mr. John Yandorem was head workman of the
carpenters there at that time; the dam was raised at this
hme—Mr. Jonathan R. Axtell raised that; he is out at

ichigan I believe; I don’t recollect that I did any other
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work at that time than to raise the piers; there are timbers
under the trunk now—between it and the piers; those tim-
bers were put there at the time the trunk was built; I think
the two timbers make one foot four inches in thickness; I
tended the saw mill before’ the repairs were made; in step-
ping from the saw mill to the trunk, we stepped downwards—
don’t recollect how much—I should think a foot or more;
now the trunk is a little on a rise from the saw mill—cant
tell how much.

10  Cross-examination by Mr. Vanatta.

I don’t recollect the year I tended the saw mill—I tended
several years in the winter season; I recollect tending it
when Daniel Woodruff had the mill—don’t recollect how
long ago that was—a number of years ago—it is inside of
twenty years, and over ten, I should think; at that time I
lived close by the mill, in a house which John G. Crater
now owns—lived three years, I think, in that house—dont
recollect whether Woodruff had the mill all that time—
he had it part of that time ; I recollect when Nathan Cooper

20 (uncle of Gen. Cooper) died—don’t remember how long ago
it was; I wouldn’t be positive as to whether W oodruff came
to that mill as tenant immediately after Nathan Cooper’s
death—couldn’t tell.

Quest. Is the saw mill which is now there the same build-
ing. which was there when Woodruff had the mill ?

Ans. The same building I believe; there has been some
new foundation put under it for Mr. Cooper—couldn’t tell
when without looking at the charges; this foundation was
put in since the new flume was built,. I think; this new

30 foundation was put under the front part of the mill towards
Chester; I think the old foundation had fallen down or was
out of repair; don’t recollect that I put in new foundation
under any more than the front part; I put in a new founda-
tion under only a part of the front—I should think about
the centre—it was where the logs are rolled in; I did not
raise the saw mill any higher.

Quest. Were there any timbers between the bottom of the
old trunk and the top of the stone piers ?

Ans.. Yes, sir, I think there was; I don’t know how many
there were—I know there were cross timbers, that is across
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the trunk—don’t know whether there was one lengthwise or
not; those cross timbers were six inches thick—I measured
one of them within a week—Ilast week—it was in Obadiah
Howell’s wagon-house, in the upper part of the wagon-house;
Mr. John D. G. Carlile took me there to show it to me
Mr. Carlile and I were alone; I rode down with Mr. Dick-
erson from Chester—not on purpose to see that stick—this
was James S. Dickerson ; he asked me to go down and see
the pillars that were raised ; Mr. Carlile came there to the
mill while we were there; Mr. Ming was not there.

Quest. This stick that you have spoken of, had you ever
seen it before ?

Ans. 1 don’t know that I had.

Quest. How do you know it had been under the old trunk?

Ans. I don’t know positively, but I suppose it was from
the way it had been pinned—it looked as though the plank
had been pinned to it.

Quest. Could you tell from the stick whether it had been
pinned to the side or bottom of the trunk ?

Ans. I suppose to the bottom—there was a mortise hole in
each end.

Quest. Couldn’t such a stick have come from some one
else s mill as well as Gen. Cooper’s?

Ans. It might.

Quest. If that stick came from Gen. Cooper’s mill, can
jou tell us where it has been for the last seventeen years?

4ns. I cannot; Mr. Carlile told me that that stick was in
the loft of Howell’s wagon-house—I mean J. D. G. Carlile—

won t he positive whether he had ever spoken to me about
it before that day—don’t recollect; Mr. James S. Dickerson

ad not spoken to me about it before that day nor Charles
Ming; when I went to work on those piers the old flume
bad been torn away before I went there; I don’t know who

ad torn it away—I suppose Mr. Vandoren or his hands;

e was there to work when I went to work there; I did my
work under Mr. Vandoren’s direction, as to the height of

e pier and other things; there was no other masons at the
commencement of the piers—am not certain whether Mr.

x e came there before the piers were done or not; he
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as I got the piers done—went to Stephen I. Howell’s; did
not work any more at the mill that season as I recollect of—
think not; don’t recollect how long I was working at the
mill that season—not many days—can’t say whether over
three days or not.

Quest. If Axtell came there before the piers were done,
did he assist you at the piers until they were finished ?

Ans. That I am not positive of; I was working as a boss
mason at that time.

10 Re-examination by Mr. Little.
There is no mill on Black river above Gen. Cooper’s mill;
that stream is a very sluggish one; when I was at work, as
I stated at Stephen I. Howell’s, I passed back and forth by
the mill while Axtell was working at the dam—suppose he
was working there some three weeks; he was a boss mason;
I think no one was at work with him.

Cross-examination resumed.

It was pretty late in the fall, getting to be cold weather.

Quest. Was Axtell working there as soon as you went to

20 Howell’s ?

Ans. Yes, or shortly after; it was getting cool weather
when I put up the piers—the water was cold; the piers were
built up before the new trunk was put on; I think all of
them were built up before the trunk was put on—I am not
positive; I think I built them all up, but am not positive as
to that.

James Toppin g, jun.

Sworn to and subscribed, this 29th day of September,
1863, before me.

30 Alfred Mills, M. C

John Costnet, a witness produced on part of defendants,
being duly sworn, on his oath says :

I am thirty-eight or thirty-nine years old ; I knew Thomas
M. Carlile in his lifetime; I am acquainted with the meadow
in front of his house—must have known it twenty or twenty-
five years; I have always lived in Washington township, a
mile and half from Black river mill; before the mill was re-
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paired in 1846 or 1847,1 remember there was a track on
that meadow for training a colt—it was dry except one place,
which was a little wet; John Carlile was training the colt to
running; that meadow is now quite different from what it
was at that time; the water is on it, and it is muddy and
soft; I worked for Mulford Carlile in the summer seasons
of 1848 and 1849, as near as I can remember; I have a deed,
got the last year I worked there, and that is dated, I think,
in 1849; as compared with what it was then, this meadow
is considerably wetter; I oftentimes pass it; part of the time
it is under water when the stream is full of water and the
gates all down.

Quest. Did yon, at any time after these repairs were made
to the mill, hear any conversation between Thomas M. Car-
lile and Nathan A. Cooper in relation to the damage done
to Mr. Carlile’s land by raising the water—if so, state all the
conversation, as nearly as you can ?

Arts. Well, I was with Mr. Carlile one certain time; we
was going up the turnpike, and we met Mr. Cooper coming
dowu towards Mr. Carlile’s, and Mr. Carlile spoke to Mr.
Cooper something about the damage; I don’t remember
what he said to Mr. Cooper, but Mr. Cooper answered him
back; he said, if the mill was no accommodation to the
neighborhood, why he had better let it go down—that’s all.

Quest. Did the general promise to settle the damages, or
to come and see about it?

Ans. Well, I don’t remember as to that—what was said
afterwards.

Quest. Do you remember whether or not the general
seemed to be in a good humor when spoken to by Mr. Car-
lile? [Objected to by Mr. Vanatta.J

Ans. 1 didn’t hardly think that he was, from the way he
spoke.

Cross-examination by Mr. Vanatta.

It must be in the neighborhood of nineteen or twenty
years since I saw the colt trained on the meadow; I think it
was towards fall that it was used as a track—can’t give the
month think it was near the last of August or first of Sep-
tember; I never knew more than one colt to be trained
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there; I never knew the meadow to he used as a track for
training more than that one year; it was a sorrel colt that
Mr. Carlile was training there—I guess it was called the
Stephens stock; I think Mr. Carlile ran that colt that year
in a race—I believe the race was held at the Cross-roads; I
never knew or heard of Mr. Carlile running a race at the
Cross-roads at any other year than that one; I believe M.
Thomas B. Stout had a horse in that race—don’t remember
who else; there were other horses there; that was a circular
10 track in the meadow—I believe it was called at that time a
quarter track; it was out on the flat part of the meadow-
in the lower meadow—nearer the river than the road; the
track was not directly in front of the house—it was farther
up stream; I believe it was all on the meadow; it come
down pretty close to the river bank—don’t recollect how far
it was from river—a little ways.
Quest. Bid you ever know that meadow before 1846 ?
Ans. Don’t remember whether I have or not—helped mow
it several times—helped mow it both the years I worked for
20 Mr. Carlile—helped mow both of the meadows, the upper
and lower part; on the lower meadow next the river we got
wild grass and foul meadow, and sich mixed together; the
grass there didn’t use to be as coarse as it was that year; I
never mowed it before as I remember, or had occasion to
examine it particularly; when I lived there there was a
slough run up in the lower meadow with brush; I suppose
awagon could have passed between the brush and the river-
brush against the river at that time; the bunch of brush is
in the meadow side, nearly in front of the house, not far
30 from the river; I aint certain whether the conversation I
have spoken of was while I was working at Mr. Carlile’s at
this time or afterwards.
Adjourned for dinner, until a quarter after two p. m.

After dinner, direct examination of John Castner resumed.
I mowed part of that meadow this summer—the bigger
part of the meadow—the lower meadow, except next the
river, where it was very muddy and wet—mowed it in Au-
gust and first of September; in the morning there would he
more water on than in the afternoon ; we carted the grass off



with horse team; where the moist places was pitched it off;
along the bank next the high ground I mowed a couple of
swaths to drive over; didn’t mow it on shares—I got the
whole of it; didn’t buy it—gathered it for litter and such
like; it wasn’t fit to feed anything—very coarse; wasn’t
down at the dam while I was mowing there; it was a time
of low water, or I couldn’t have got on there; don’t remem-
ber being at the dam.

his

John M Castner ,jun.
mark.
Sworn to and subscribed, this 29th day of September, A.

D. 1863, before me.

Alfre d Mills, M. C

David C Horton, a witness produced on part of the de-
fendants, being duly sworn, on his oath says:

I am forty-five years old about; I live in Chester; I was
brought up in Chester, and have always lived there, about
one-quarter of a mile from this Black river mill; my father’s
name was Caleb Horton; he owned lands adjoining Black
river, on the north side of the pond—I mean on the side to-
wards Chester; a part of those lands were sold to Gen.
Cooper after my father’s death by the heirs, in 18451 think;
the other heirs (beside myself) were my two brothers and
my brother-in-law; James Yanderveer is my brother-in-law;
a considerable of the land which we sold to Gen. Cooper
was drownded, and had been for several years; I know the
meadow of Thomas M. Carlile opposite our lands; have
crossed it a great many times; have known it since I have
been big enough to know anything—itjoined our farm, with
the river between them.

Quest. How did that meadow compare in value with the
lands owned by your father, which you say were sold to
Gen. Cooper in 1845, at the time of that sale? [Objected
to by Mr. Vanatta.]|

Ans. Well, I think theirs was worth a good deal the most
at that time, because one of ours was entirely worthless from
being drownded.

Quest. How much more, in your opinion, was it worth?

Ans. 1T aint much acquainted with that kind of land—I
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never had any; one of our meadows wasn t worth anything
at time of sale; I should thiuk the Mulford Carlile meadov
was worth as much again as the land we sold, taking the
average; the one meadow of ours had been drownded (the
principal part of it) ever since the present mill was built.

Quest. Do you know whether or not your father had
claimed damages from the general for injury to that land?
[Objected to by Mr. Vanatta.]

Ans. I suppose he had.

Quest. Was the price which the general paid you for the
lands paid for the value of the land as it then was, or was it
in part for the damage done to the land ?

Ans. I don’t remember distinctly.

Quest. You said you thought your father had claimed
damages—had he ever received any, as far as you know of?

Ans. Not that I know of; I suppose he had not—for I
think the land was put at so much, and then the interest
was counted on it from the time he built the mill up to the
time we sold the land; I think so, but am not positive;
that’s the way I think the price was fixed for the laud-
think the general fixed the price himself.

Quest. Did the general tell you for what purpose he wished
to buy the land at that time ?

Ans. Yes, sir; he told so that I heard him; he told the
reason why he wanted to get the land he hadn’t drownded;
part of the land lay up high; he wanted to raise his dam.

Quest. Did you hear him say how much he wanted to
raise the dam ?

Ans. I did; I think he said he wanted to raise it three
feet—I am not positive.

Quest. Did you hear him make any remark in reference
to Mr. Carlile’s land while standing on the opposite side of
the stream to it ? .

Ans. I did; he said the opposite side had quite a bold
bank. 5 .

Quest. Is the water or not higher now when the pond is
full than it was when the pond was full before the alteration
was made in 1846, and if higher, how much in your
opinion ?

Ans. It’s higher of course, but how much I don’t know—
I have no permanent guide.
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Quest. From your observation, how much higher is it ?

Ans. I think it is about two feet.

Quest. Have you examined any marks recently that you
were formerly acquainted with? [Objected to by Mr. Van-
atta.]

Ans. I have examined the sticks (in the roadside between
the bridges) running out into the pond to which the hand-
railing was braced; the water this morning was nine inches
over one stick, and eight inches over the other; the water
at the dam ran over all the way, except a little space on the
opposite side of the stream from the mill; I should think
the thickness of those sticks was about eight inches—didn’t
measure them.

Quest. Before the dam was raised, were those sticks above
or below the water at an ordinary time of water when the
pond was full ?

Ans. They was above the water.

Quest. How much above ?

Ans. 1 should think from six to ten inches, perhaps a foot
—never measured.

Quest. Were you ever in the habit of standing or sitting
on them ?

Ans. Yes, sir; I have sat on them many a time and
fished.

Quest. Where were your feet when you set there and
fished ?

Ans. If the water was pretty well up up my feet would be
in it.
Quest. Before the raising of the dam in 1846, did you ever

10

20

know the water to run over the road at the west end of the 3(

westerly bridge?
Ans. Yes; that was always the lowest part of the dam.
Quest. Was the stone work of the dam huilt up to the
Hockiebharney road 2
-dws. I think not quite.
Quest. Was it in time of freshet or ordinary water that
you saw the water running over there ?
Ans. In time of freshet.
Iive%m After the dam was repaired In 1846, where did you

40
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Ans. 1 moved down the road towards Hocklebarney in the
fall of 1846 ; I frequently passed along that road during that
fall and winter—for some time I passed there three or four
times a day—I worked down there, and boarded home; after
the dam was repaired, the water did not run over the west-
erly end except in a freshet; I can’t tell whether it was that
fall, or the fall before or the fall afterwards, there was a
large heap of stone on each end of the tumble dam; the
hands said they were drawn out of Mr. Obadiah Howell’s
woods—don’t know whose teams drew them; they were
pretty good sized stone—don’t know what was done with
them.

Quest. About how high is the road now above those sticks
that project into the pond ?

Ans. I never made any calculation.

Quest. Did you make any measurement at the west end of
the westerly bridge—if so, state what it was ?

Ans. 1 measured from what appeared to be the old dam
it was a straight wall that run along from the abutment of
the bridge; the measurement was on the pond side of the
road; the water stands nineteen or nineteen and a half inches
above this wall.

Quest. Do you know the saw mill ?

Ans. Yes.

Quest. Formerly, in going from the saw mill to the trunk
did you step upwards or downwards ?

Ans. I think we stepped down—I don’t remember how
much of a step it was—now it is up quite a piece—it isn’t
very handy to tell; the sill of the door is gone; there are
two marks of a sill there; from the lower mark to the top of
the trunk, I should think it was eighteen inches—it may not
be; I should think the two marks was about a foot apart,
perhaps more; I don’t know what time Woodruff had that
saw mill—could tell by my book at home.

Quest. You say you have formerly frequently been over
the meadow of Mrs. Carlile—have you been over or on it
within a year past ?

. Ans. I have not within ayear; I was by it last June a year
ago; John Carlile was with me; the water at the dam was

40 then either two inches below the cap, or two inches above it,
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I am not certain which ; I went there to see how much water
there was on the meadow—I went at John’s request; I did
not crgss the meadow—he went in it—there was too much
water for me; the water came most up to the high land;
John went around through it ; the water on it was from two
to ten inches deep; he went around with a pole, and stuck
the pole down, and put his finger on it to show the height of
the water, and then took his rule and measured it ; he didn’t
go within twenty yards of the river—twenty to thirty ; I saw
him when he came out; he had been in up to his knees ;
there was some holes he stepped into sometimes where he
went a little deeper; I made no estimate of the average
depth of water on the meadow at that time ; there was no
spot that he went on but what was wet ; I don’t know how
much of the meadow there was that was not covered with
water; all next the high ground was covered with water—I
don’t know7how it was next the river.

Quest. If you owned that farm of Mrs. Carlile, for how
much per year wrould you be willing to have that meadow

flowed in that way at the will of another person ? [Objected 20

to by Mr. Vanatta.]

Atis. Jwouldn’t want it of course ; I aint much of a judge
of that kind of land.

Quest. Would you have it fora hundred dollars a year?
[Objected to as leading.]

Ans. I hardly know ; I shouldn’t want it at all.

Quest. If you lived in the house, and owned the farm,
which would you prefer, to have it flowed constantly (that is
made a pond of), or have it flowed, and then drawn off from

time to time ? 30

Ans. I should rather have it a pond all the time.

Quest. If you owned the property, and lived in the house,
or how much would you convey to another party the right
o flow that meadow at his pleasure ? [Objected to by Mr.
inatta.]

I don’t know anything about it—couldn’t make any
estimate of it.

Would you do it for a small sum? [Objected to hy
Mr. Vanatta.l .

Ans. No, I think not. 40



10

138

Quest. Would you consider it of little or great damage to
the property ? [Objected to as leading by Mr* Vanatta.]

Ans. Well, it’s some damage of course—I don’t know
anything about how much.

Cross-examination of David C. Horton by Mr. Yanatta.

The price per acre allowed to me and my brothers by Gen.
Cooper was forty-five dollars, if I remember right.

Quest. Is the amount you got for it truly expressed in the
deed ?

Ans. I do not remember; we conveyed nine acres, I think
—don’t know whether there was any fractiou ; it was some
time ago.

Quest. If the amount paid is not truly and accurately ex-
pressed in the deed, can you give any reason why it was not
correctly and truly stated in the deed ?

Ans. I can’t, of course; I didn’t do any of the figuring;
I think the general set the price, and asked if we was willing
to take it; I suppose we accepted his price.

Quest. Didn’t you think at the time you were getting a

20 high price for the land, and more than it was really worth?

Ans. In the situation it was in I did; some of this land
we conveyed him was timbered—I should think about two
acres of it.

Quest. At what time and what places did the general say
he wanted to raise his dam three feet ?

Ans. Somewheres along the river that day, the day ve
were on the land I mean, when we were running out the
land to make the conveyance to him ; I don’t know who dse
besides me heard the remark; I think my oldest brother,

30 Isaiah Horton, was by; I am not certain whether it ws

along the river or in Yanderveer’s house, but it was that diy
or about that time.

Quest. Are you certain he said he wanted to raise it three
feet?

Ans. I would answer as I did before—I am not certain
that he said three feet—I think he did.

Quest. Have you any distinct recollection of the height
named by the general ?

Ans. I suppose I haven’t any more than I have told.
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Quest. How did the intended height of the dam come to
be the subject of conversation ?

Ans. T can’t tell, sir.

Quest. When, prior to this morning, did you last examine
the sticks in the roadside running to the pond with refer-
ence to the height of water ?

Arts. I don’t know as I have ever examined them but
ouce before to measure; I have noticed them frequently.

Quest. When before did you examine them to measure ?

Ans. I think it was the 12th of June last a year ago; I
don’t remember how deep the water was then.

Quest. When before June 1862 did you examine them?

Ans. 1T have always noticed that since the dam was raised
they have been under water when the pond was full.

Quest. Did you give them much attention before the dam
was raised ?

Yes, I think so, a good deal more before than since;
my attention before that was called to them when I was
there a fishing; since that I haven’t fished much; I fished
up to about fifteen years ago.

Quest. Your estimate of the rise of water is all guess, is
it not ?

Ans. After you get below fifteen or sixteen inches it is.

Quest. Are those sticks the same ones you used to sit on
to fish ?

Ans. Yes, sir; the road across the pond was built before
I was; I don’t remember that there used to be a great many
stumps about the foundation of that road—may have been
a few on the lower side ; there was a kind of a ditch there
that I think had some stumps in—how many I don’t know;
in June of last year Mr. J. D. G. Carlile asked me to go up
the river with him; I don’t remember who else was there at
this time that I measured it; I believe Mr. Carlile asked me
to measure it this morning; I did not come down with him
this morning; I think it is the old wall of the road that I
measured at the westerly end of the westerly bridge this
morning—the road is the dam; this wall is on the upper
side of the bridge—it’s between the bridge and the place
where the people used to drive down to water—there is no
such place there now; the westerly bridge has been built
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anew since 1846, can’t tell you when ; George D. Emmons
did it under the board of freeholders; it was six or seven
years ago—while Vanderveer had the mill at any rate; last
June a year ago I don’t know what was the state of the
water on the meadows above Carlile’sbridge at that time; I
don’t remember whether the stream was then full; it’s a
season when it is not likely to be very full; the ground
was very dry; I referred to the lower meadow when I spoke
of seeing the water on it in June a year ago.

10 Quest. About what quantity of land in the lower meadow
was covered with water at that time ?

Ans. I wasn’t on the meadow, and don’t know, except
that John took a circle around, and wherever he went it was
covered with water.

Quest. Do you think there was as much as an acre ?

Ans. 1 think there was twice that, but I don’t know any-
thing about it.

Quest. Before the year eighteen hundred and forty-six
had you not seen that meadow covered with water?

20 Ans. I don’t know that I ever did; I catched eels one
night *on that meadow when it rained like the deuce; there
was no water on the meadow then; there was an eel-weir on
it once opposite Mr. Carlile’s house; Thomas M. Carlile
was with me helping catch those eels—that was in Septem-
ber or October, when we generally catch eels.

Quest. Prior to the year 1846, haven’t you seen times when
all the low lands on both sides of Black river, for a mile and
a half above Cooper’s mill, have been under water?

Ans. I suppose likely there was; I don’t know as I have

30 ever seen it, and don’t know but I have; that is consider-
ably out of sight from where I have ever lived.

Quest. Then do I understand you to say that prior to the
year 1846 you never saw Mulford Carlile’s meadow, nor any
of the meadows on either side of Carlile’s bridge, covered
with water ?

Ans. I don’t remember ever seeing it, though I might, for
it was very seldom that I see the river at any time prior to
that time; I remember when Black river was straightened
and deepened above Carlile’s bridge; I think it’s very likely

40 that the lands on each side of the stream, prior to that, were
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overflowed regularly, but I lived some distance from there,
and didn t see it 51 helped in deepening Black river at the
outlet above Carlile’s bridge; I worked there under Caleb
Fairclo and James Yanderveer; I worked about half way
from the bridge up to the fording place; I suppose that
fording place is about 100 yards from the bridge; the ford-
ing place is above Carlile’s spring, which is a short distance
above the bridge; I don’t know how much the bed of the
stream was lowered from the outlet to the fording place ; I
did but little of it; I worked for Fairclo and Yanderveer at
the finishing; they dug it six inches deeper than the man
they had put out the work to had done; there was a good
deal of dirt taken out; one of these subcontractors was
Auble—don’t remember his first name.

Re-examination of David C. Horton.

Quest. Do you recollect John Carlile’s asking you, at the
timeyou were at the meadow with him, whether you thought
there was half an acre not covered with water ?

Ans. 1 don’t remember.

Quest. You say you don’t know how many acres were
covered with water—did you form any opinion as to what
proportion was covered with water, and what was not ?

Ans. 1 don’t know that I did.

Quest® What do you mean by saying that your estimate or
your opinion of the rise of water below fifteen inches is a
latter of guess ?

Arcs. I meant I couldn’t tell anything certain about the
rise except the fifteen or sixteen inches that I measured; I
suppose Isaiah is in Canada now—he is there a good deal of
he time; the bridge was to be raised when it was rebuilt by

mmons; I think it was raised—I don’t know how much;

e rozﬁlelﬁglglled in interferes with that watering place

’

Quest. Before the repairs of 1846, what was the top or
tumble of the dam?

Ajw. It was a round stick, I think—the top was rounding

a events; that stick laid on a stone wall; there was no
®rc rame work as there is there now; there was too at one
une, there was a small like concern fixed up in the middle,

u nothing that went clear across.
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Quest. Was that where the gates were? [Objected to u
leading.]
Ans. Yes, sir.

Cross-examination resumed.

Quest. Please tell us, if you can, why they put gates on
the top of this round stick, and then left both ends open ?

Ans. 1 didn’t say both ends were left open; there were
three gates that shut the whole thing up, and there was a
place to stand on in the centre to hoist the middle gate up;
now there are two gates there instead of three.

Quest. Who made this fix—these three gates ?

Ans. I can’t tell you—the one that built the dam I suppose.

Quest. When were they put there ?

Ans. I don’t know, sir; they were there as long back asI
can remember; the bottom of these gates rested on the
round stick I have spoken of, and the gate stems rested
against the cap piece.

Quest. Do you mean to say that there were three gates
there, amounting in their aggregate length to thirty-six feet?

Ans. I mean to say that there was, except a few feet on
each end that was filled in with dirt; about all the space in
this waste way that the water pressed against was these gates;
these stems of the gates pressed against the same kind of a
stick as the gates do now; that was the case as long as I can
remember; there was a long while there were no gates there
at all; don’t know when they were first put in ; there were
gates there when Charles M. Thompson lived there—dont
remember who first put the gates there; there were uprights
on which the cap piece rested, I suppose.

Quest. What measurements did you ever make except
those on the sticks that project into the pond ?

Ans. None that I know of; the depth of the water on one
stick was eight inches, and on the other nine inches.

Quest. Then the distance prior to 1846, between the topo
those sticks and the top of the water as it then was, you
guess at now, do you not ?

Ans. I measured the water from the top of the stick ther,
the thickness of the stick is six or eight inches—that makes
fourteen or fifteen inches—and I can t tell further than
certainly.
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Quest. Did you ever in your life measure the thickness of
that stick ?

Ans. No, sir.

Quest. Before the year 1846, did you ever measure the dis-
tance from that stick to the top of the water ?

Ans. No, sir.

Direct examination again resumed.

Quest. You speak of three gates there—was there a stem
to all of them, or only the middle one ?

Ans. There was at first-to two of them at any rate; I
mean by first, at least twenty-five years ago; I think there
was a cap piece all the way across at that time; the gates did
not reach up to the cap piece.

David C. Horton.

Sworn to and subscribed, this 29th day of September, A. D.
1863, before me.

Alfred Mills , M. C

Abraham Emmons, a witness produced on part of the de-
fendants, being duly sworn, on his oath says:

I live at Chester—am thirty-two years old; my business
is milling—am a millwright by trade; in 1854 and 18551
worked at Gen. Cooper’s mill, putting up the water wheel—
built of the same size of the other one—the same kind of
wheel; I think the water is let on the wheel at the same
point; the wheel is just in the same position of the old
wheel; the water strikes the wheel between two and three
feet above the centre; there was a wheel built there a year
or two years before—that drives two run of stone and some
of the other gear—each wheel drives two run of stone; I
can t tell exactly how much more head of water is required
to drive four run of stone than two—it’s owing to the way
the water is applied; these are both breast wheels; at the
lower wheel they depend only on the weight of the water.

Quest. At what point is the water applied to this lower
wheel ?

Ans. I suppose at four or five feet above the centre; I

on t think that wheel is set lower than the other.

Quest. How did you get the water so high upon it ?
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Ans. It runs from the main trunk in a round trunk around
the first wheel j the opening of that round truuk is about
fourteen inches higher than the flume, and about even with
the fall piece of the first wheel.

Quest. How much would it require to raise the water in
the trunk so as to raise it two buckets on the main wheel?

Ans. It would require thirty-four inches.

Quest. How long have you been acquainted with that
pond ?

10  Ans. Since 1853 I have worked there.

Quest. From your observation and knowledge of the pond,
has the water been raised in the pond during that time, and
if so, how much in your opinion ? [Objected to by M.
Vanatta.]

Ans. I don’t think it has been raised any since 1853.

Quest. Have you known it longer than that time ?

Ans. Not to recollect anything about it.

Quest. Are there any points about the pond, which you
have known for alonger time, by which you can tell whether

20 the water has been raised ?

Ans. No, sir, I don’t think there are; didn’t use to fish
on any part of the pond.

Quest. T understood you to say to me to-day that the water
had been raised since you have known it—did you say so ar
not?

Ans. No, sir, I did not.

Quest. Was the frame work of the dam all there as itis
now when you built the wheel?

Ans. It was.

30 Cross-examination.

I was an apprentice when I worked at the mill under M-
Vandoren, who was the boss of the job; he had the charge
and direction of the whole work; I had been working at the
trade then a little over a year—had been millwrighting
Rrettﬁf much all of that first year.

Abrah am Emmons.
Subscribed and sworn to, this 29th day of September, 1863,

before me. n
Alfred Mill s, M. o.
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During the 'foregoing examination of Peter Churchfield,
solicitor of defendants offered in evidence a paper, purport-
ing to be the last will of Thomas M. Carlile, which I marked
Exhibit 1 on part of the defendants.

At the close of the above examination of Abraham Em-
mons this examination was adjourned by consent, until to-
morrow morning, at nine o’clock, at my offiee.

Alfrep Mil Is.

Wednesday morning, September 30th, 1863.

Mrs. Eliza Carlile, a witness produced on part of the de- 10
fendants, being duly sworn, on her oath says:

I ana one of the defendants in this case—am widow of
Thomas M. Carlile—have lived on the farm where I now
live for twenty-five years; my husband died on 7th April,
1855; he left five children, viz. Elias, Mary, John, Thomas
M, and Nancy R ; Elias and John are both in the army.

Questt When you began to live on that place, what was
the character of the grass on that meadow which it is now
complained is damaged by the water?

mAm It was good. 20

Quest. What was the condition of the meadow itself, as to
heing dry or wet ?

Ans. It was dry, except in freshets.

Qiest. Do you know what value your husband set upon
toat meadow, or how he estimated it in reference to the
other parts of the farm ? [Objected to by Mr. Yanatta.]

m‘ly&ard him 8al /ic considered it the most valuable

ect w*en the repairs were made t
the mill by Mr. '!’alf IIIEII on fhe renalrs Were o 00II

Ans. Yes, sir.

meariow Jat djiforence>if any, has there been in the

Ans. 1 think it is under water half of the time.
29 you know whether or not your hushand com-
fy Mr Vanatta I11Dg damaged in his lifetime ? [Objected to
Ans. He did.
Qust. Were you ever with your hushand when he spoke

T
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to Gen. Cooper about the damages to bis laud ? [Objected
to.]

Ans. Yes, sir.

Quest. How long was that before his death, and where
was it ?

Ans. It was on the road leading from the mill to our
place; I can’t tell exactly how long it was before his death—
not a great while; I can tell you who was with him—Nathan
Seward was with Gen. Cooper.

10 Quest. Ho you know whether that was the same spring
your husband died, or the year before ?

Ans. I think it was longer than a year before—I can’t tell
exactly.

Quest. How has the meadow been affected since your hus-
band’s death?

Ans. It is worthless.

Quest. What proportion of the time, in your opinion, has
it been covered with water ?

Ans. Half of the time, I should think.

20  Quest. Is the water kept upon it with any regularity, or is it
let on or let off in the frequent changes of the stage of water ?

Ans. It’s on and off.

Quest. What kind of grass does the meadow produce now?

Ans. It isn’t good for anything.

Quest. Have you made any use of the grass yourself, since
your husband’s death, for pasturage or other purposes?

Ans. No, sir; except to cover a hovel once.

Quest. Hid you formerly pasture it in the spring ?

Ans. Yes, sir.

30 Quest. Why don’t you pasture it now in the spring ?

Ans. I don’t consider it safe to turn on it—it is miry in
places.

Quest. When you formerly pastured in the early spring,
did your husband mow it the same year ?

Ans. Yes, sir.

Quest. You say you haven’t used it since his death except
to cover a hovel, what has been done with the grass that has
grown upon it ?

Ans. T have given it to men, to have it off the ground.

40  Quest. Who mowed it last year ?
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Ans. John Castner cut what he could of it; he did not
get all the grass off —there was so much water on it, he
couldn’t do it.

Quest. Have you another meadow above this adjoining the
stream ?

Ans. Yes, sir.

Quest. For what purpose was that used formerly?

Ans. It was used for mowing; I mean the other lot below
the bridge—there is no fence between the two.

Quest. How has that been affected by the rise of water? 10

Ans. About the same as the other; we don’t use it.

Quest. Had you a pasture lot above the bridge adjoining
the river?

Ans. Yes, sir.

Quest. How has that been affected by the rise of water ?

Ans. We don’t use it—can’t use it.

" Quest- Hid you, after your husband’s death, call upon Gen.
Cooper in reference to the damages done to your husband’s
lands by the water—if so, state when you called, and what
took place between you ? Laq

Ans. I did call—it was the same spring of my husband’s
death; I told him I had called on him to see about the
meadow; he said if he damaged me he was willing to pay
for it, but he didn t think he did much ; he didn’t remember
of my husband’ ever calling on him, and I referred to meet-
ing him with Mr. Seward, and he said he didn’t know but
he did remember it; he said he would come up and see to it.

Quest. Hid he come ?

Ans. No, sir.

Quest. Hid any one come for him ?

Ans. Not at that time.

Quest. Hid the general ever come to see you about it after
that interview, and if so, how long afterwards did he first
come ?

Aws. He came with Thomas Churchfield ; this was two or
three years after the interview I have spoken of—can’t tell
exactly.

Quest® Had you or not, in the mean time, called his atten-
tion again to the damages ?

Ans. I wrote him a line, and put it in the office, the dies- 40
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ter post-office; I suppose that is his post-office—that he gets
his letters there.

Quest. When you reminded the general that your husband
had spoke to him—[Waived.]

Quest. What took place when the general came there with
Thomas Churchfield ?

Ans. He said he thought the springs injured the meadow
that were on the bank; he thought it wasn’t injured very
much; he didn’t make me any offer; he did not ask me how

10 much I wanted; he was in a hurry, and said he hadn’t time
to attend to it then.

Quest. Did he come at any other time, or did any one come
for him ?

Ans. Mr. John Yandoren came.

Quest. What reason did he give, if any, for coming to see
you?

Ans. He said he come at Mr. Cooper’s request.

Quest. State what took place—if you please ?

Ans. He told me to consult my friends, and see and make

20 up my mind what I would take, and to let him know the
next week; I did so; I called on Mr. Yandoren the next
week, and told him I would take thirty dollars.

Quest. You said he asked you to consult with your friends,
and let him know what you would take, and you did so;
whom did you consult with ?

Ans. Nicholas Corwin and John G. Crater, and John D. G
Carlile.

Quest. Did they, any of them, advise you that thirty dol-
lars a year was full compensation for the damage you sus-

80 tained, or did they advise you to take that, and not go to law
with Gen. Cooper? [Objected to by Mr. Yanatta.]

Ans. Mr. Crater and Mr. Corwin advised me to take it
rather than go to law, and Mr. Carlile told me to do as I was
a mind to.

Quest. Was your offer to take thirty dollars to extend back
to the time when the damage commenced, or only to extend
to the time of your husband’s death ?

Ans. I was told I couldn’t collect it any longer than I bad
been a widow.

40  Quest. Who told you that—who first suggested it to youe

Ans. I think Mr. Crater.
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Quest. The question I intended to ask you was, whether
the offer you made to Mr. Cooper was to take thirty dollars
a year from the time of your husband’s death, or from the
time the damages commenced at the raising of the dam ?

Ans. 1 offered to take it from the time of my husband’s
death, because X had been told I could not recover for any-
thing further.

Quest. Did John Vandoren, when he came to see you,
refer to any conversation he had with your husband in his
lifetime about raising the dam ?

Ans. I don’t think he did.

Quest. Did he say whether or not your husband knew the
dam was about to be raised, or mention any conversation he
had with him, at or near the mill, at about the time the dam
was being raised ?

Ans. He spoke of calling to him once when he was pass-
ing ; he said that my husband said to him, raise it, Cooper is
able to pay for it, as near as I can recollect.

Quest. When did Mr. Cooper next come to see you, if at
all, about these damages ?

Ans. After he received a letter from you ?

(q).mt. How did you know he had received the letter from
me?

Ans. I think he told me himself.

Quest. Did he give any reasons for not having come before ?

Ans. Yes, sir; he said he was waiting to see what the up
river folks were doing—they were surveying their land, I
think.

Quest. What took place between you at that time ?

Ans. He wanted to learn how much I wanted; I told him
t atI would take thirty dollars; he said he thought I asked

Im too much—he would be plain with me—asked what we
8 ould do next if we couldn’t agree—if I was willing to
eave it to men; I told him I was, and wanted it settled
rather than have it in a difficulty; that’s all, I believe.

Quest. Was any time fixed for leaving it to men ?

Ans. The next week; Saturday, the same week, Mr.

ooper and Mr. Vandoren called on me again, and Mr. Van-

erveer; Mr. Cooper wished to lease the land; he asked me
1 twenty-five dollars a year wouldn’t do; I told him I didn’t
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think it would; I told him I would meet him here—that i
wished to consult you (Mr. Little); I met him here; you die
not advise me to do it.

Quest. Did you make any offer at that time to sell to M.
Cooper the right to the land, so far as you had it—I mean at
the time you met here?

J.ns. I don’t think I did.

Quest. Had he not wanted to buy the land ?

Ans. He said he would rather buy it

10  Quest Did you ever fix a sum, or authorize me to fix a sum
that you would take ?

Ans. Yes, sir; fifteen hundred dollars was the sum fixed.

Quest. Did you fix a sum, or authorize me to fix it, that
you would take, per year, for the right to flow the land in
future?

Ans. I believe I did—one hundred dollars a year, I think

Quest. Would you prefer to have the hundred dollars a
year, or to have the land as it was before the dam was raised?
[Objected to by Mr. Vanatta.]

20 Ans. I would rather have the land as it was.

Quest. Would you prefer to have the land as it was before
the water was raised, or to have the fifteen hundred dollars,
and have the water upon the land for the future, as it has
been since your husband’s death ? [Objected to.]

Ans. I had rather have the land as it was.

Quest. If you had leased the land to Gen. Cooper, could
he have got to it, if he wished to do so, except by going over
your other lands ?

Ans. Hot to the lower meadow.

30  Quest. Has, or not, the health of your family been affected
by the raising of the water upon that meadow ? [Objected
to by Mr. Vanatta.]

Ans. In 1856, 1857, and 1858 we all had the ague; the
grass laid on the meadow at that time, and decayed there; I
thought that was the cause.

Quest. Were you ever advised by any physician that that
was the cause ? [Objected to.]

Ans. I asked young Doct. Willet what I must do to ge
clear of them; he told me to go from that dead water.

40  Quest. Did you, in your husband’s lifetime, ever hear o
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any agreement or consent, on his part, to the raising of this
dam? [Objected to by Mr. Vanatta.]

Ans. I did not.

Quest. In any of the conversations which you have had
with Nathan A. Cooper, in reference to the raising of the
water, did he ever say to you that your husband had given
consent to the raising of the dam, or anything to that effect ?

Ans. No, sir.

Quest. Did he ever say to you, or intimate to you in any
way, that your husband had agreed to sell to him the land IQ
which might be injured by the water, or any part of it, at
the same price which he had paid the Horton heirs for their
land?

Ans. No, sir.

Quest. Has he ever asked you to fulfil or perform any
agreement in reference to that land which he alleged he had
made with your husband ?

Ans. No, sir.

Cross-examination of Mrs. Cadile by Mr. Vanatta.

Quest. Mrs. Carlile, did not Gen. Cooper, some two or 20
three years before you brought the suit against him, inquire
of you whether you had right and power to sell any of the
land which your husband had left, and how he had disposed
of his land ?

Ans. I think he did when Churchfield came with him.

Quest. Did he not, at or near that time, tell you he would
like to buy all the land which was injured by his dam ?

Ans. 1 think he did.

Quest. Did you not tell him that you could not sell for any
longer time than your own life, or until your youngest child 30
came of age ?

Ans. Yes, sir.

Quest. Did he not at that time, or a short time afterwards,
tell you that authority could be got from the Chancellor by
which the right of the children in the land he wanted to buy
could be sold to him ?

Ans. I think he did say something to that purpose.

Quest. Did he not say to you that, if that course was taken,

e would bear the cost of the proceeding in the Court of
Chancery ? 40
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Ans. Yes, sir.

Quest. Didn’t you have some conversation with Esquire
Swayze on that subject, Mrs. Carlile ?

Ans. Not that I recollect of.

Quest. Do you not remember Esquire Swayze’s telling you
that he had had a conversation with me upon that subject,
in which I told him that Gen. Cooper wanted to buy the
land, and would do so, and pay for it whenever he could get
title for it, and pay for it whenever he could get title for it,
and if you or your family would make application to the
Chancellor for authority to sell it, the general could get a
title in that way, and would pay for it at once, or something
to that effect ?

Ans. I never remember no such conversation with Swayze
—1I don’t think I ever heard of it before.

Quest. The general did want to lease your right for that
land, did he not ?

Ans. He did.

Quest. Did the general ever offer you the thirty dollars a
year from the time of your husband’s death before you
brought the suit ?

Ans. Mr. Vanderveer came there, but he didn’t make any
offer; I told him I had referred it to Mr. Little, and referred
him to him.

Quest. Wasn’t Mr. Vanderveer at your house to offer you
a hundred and eighty dollars, after you had been to Morris-
town and declined to execute the lease ?

Ans. He was there.

Quest. What did he tell you he came for ?

Ans. He came for Mr. Cooper—he did not tell me for what
purpose.

Quest. Did he not tell you that Gen. Cooper had sent
money by him to give to you, and that he had come for that
purpose ?

Ans. He did tell me, but not how much.

Quest. Did he tell you what the money was for ?

Ans. I don’t think he stated.

Quest. Did you know what it was for ?

Ans. Yes, sir.

Quest. How did you learn what it was for ?
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Ans. 1 suppose no more than he told me he had come from
Mr. Cooper.

Quest. Did he not tell you that he had brought the money
to pay you for six years’ damages done to the land by the
water ?

Ans. He did not state the facts—no, sir.

Quest. Did he ask for any lease at that time ?

Ans. No, sir.

Quest. What did you tell him ?

Ans. 1 told him to come and settle it with Mr. Little—it
had been referred to him.

Quest. Did you tell him you wouldn’t receive any money ?

Ans. 1 think I did.

Quest. Didn’t he tell you he was there to pay it to you, if
you would take it ?

Ans. He said he come for that purpose—but I didn’t see
any money.

Quest. Wasn’t the reason you didn’t see any money be-
cause you refused to see it ?

Ans. 1 refused to have anything more to do with it.

Quest. Who came there with Mr. Vanderveer?

Ans. He came alone.

Quest. How did he come to your house ?

Ans. 1 think he come a horseback—I am not positive as
to that.

Quest. Was the grass cut on the lower meadow those sum-
mers in which you say you had the ague ?

Ans. No, sir.

Quest. No part of it was cut ?

20

Mr' Budd CUt 80me to cover a coal Pii>but 1 can’t 80

tellf whether it was then or not; the grass has been cut
uring the last four years, I believe; my husband had some
part of It cut every year in his life, what he could get of it;

e last few years he cut some of it, and the rest laid on the
groun there is no fence between my upland and meadow
j * ere *no fence between what I call the upper and
ower meadow7—there was one some years ago; I can’t tell
ow ong it is since the fence was taken away, it was before
mJ husband’s death though.

Quest. Did not Gen. Cooper propose to you that, if you 40

u
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would lease the meadow to him, he would furnish the rails,
and fence it off from the upland ?

Arts. He spoke about it; this pasture land of mine above
the road is all bushes now; it is not fenced at present—for-
merly we had a fence there; it has never been ploughed
since I knew it; it has never been mowed since I knew it;
I can’t tell how long it has been without a fence some few
years—we have no use of it now; I think it was fenced
when my husband died.

Quest You say they were surveying the lands above
shortly .before Gen. Cooper came to see you; who was
making the survey ?

Ans. Those that owned land above the bridge; Mr. feouth—
ard was doing the surveying I understood; I had nothing to
do with getting Mr. Southard there to make that survey; 1
did not contribute anything towards paying him, nor agree
to—I never was called on to.

Quest. At the time you came down here to see Mr. Little
about the lease, were Mr. Charles Ming and JohnD.G.

20 Carlile and James S. Dickerson at Morristown the same day,

or any of them ?

Ans. Yes, sir; all three of them.

Quest. Were they at Mr. Little’s office at same time you
were ?

Ans. Yes, sir.

Quest. Were they present when you and Mr. thtle talked
about your making a lease to Gen. Cooper ?

Ans. Yes—part of the time.

Quest. Didn’t those three gentlemen, against Mr. Kitties

30 advice, and in the very face of it, advise you to make

4ft

lease to Gen. Cooper ?

Ans. No, sir.

Quest. Are you right sure upon that point.

Ans. I am sure they did not, as I heard.

Quest. Which arrived at Mr. Little’s office first, you
they?

Ans. T don’t know. A

Quest. Didn’t you, after you had had that mtemew ab»
Little’s office that day, and here in Morristown, tell
Vandoren and Samuel Swayze, or one of them, that y
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didn't want to see Gen. Cooper at all, or have anything to
say to him about the land, and wouldn’t see him ?

Ans. 1 think I said that I wshed Mr. Little to do it.

Quest. Did not Mr. Swayze and Mr. Yandoren both tell you
that day that the general wanted to see you about making
an arrangement ?

Ans. Mr. Yandoren, I think, told me so.

Quest. Didn’t you, in your reply to Mr. Yandoren, decline
to see the general ?

Ans. I declined to go out to see him; I didn’t say I 10
would’t see him—1I don’t recollect anything of that kind.

Quest. Were you asked to go out and see the general, and
if so, who asked you to go, and where were you asked to go
to?

Ans. I wasn’t asked to go at all.

Quest. Wasn’t the request made for you to give your con-
sent to see the general ?

Ans. T can’t tell what Yandoren said to me; I felt con-
fused; I told him finally that he was one of Cooper’s men,
and I didn’t wish to talk to him. 20

Quest. What confused you ?

Ans. I am not in the habit of doing public business; I
felt as if I would like to have Mr. Little settle all difficul-
tiess—I didn’t feel capable at that time of doing it.

Quest. Who was Nicholas Corwin, of whom you spoke ?

Ans. T think his father’s name was Joseph; he was not a
relative of mine—had never lived on my farm; he had
worked on the farm, for my husband and myself too, both
before and after my husband’s death, by the day latterly—I
don’t know but by the month before my husband’s death, but 30
not since; he worked on the farm; he worked oft’ and on
for my husband a good many years before he died; he is
dead, died two years ago, I think; I should think he was
rising sixty years old when he died, but I don’t know his

Quest. When were you married ?

mAs In 1838; I had never lived on this farm prior to my
marriage—my husband had always lived there; John Cast-
ner got the grass off the meadow thisyear; John Castner
got it off the year before, and also the year before that, and 40
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I think he did the year before that; no one else has ever
had it that I know of; he has had it four or five years.

Quest. You say that on one occasion when Gen. Cooper was
at your house, you said to him that you wanted the matter
settled__did you not on the same occasion say to him that
Mr. Ming and Mr. John D. G. Carlile didn’t want you to
settle it, or advised you not to settle it, or words to that
effect? * 't A

Ans. John Carlile always advised me not to settle it for

10 that, but Mr. Ming never give me any advice.

Quest. Did John say what he would do in the way of as-
sisting you if you had to have a suit?

Ans. He said he would assist me—in coming with me I
mean.

Quest. Didn’t he propose to furnish you the money to
carry on the suit ?

Ans. No, sir.

Quest. Before you commenced the suit against Gen
Cooper, did not Charles Ming, John D. G. Carlile, and James

20 S. Dickerson, or some two of them, or one of them, offer to
let you have the money to carry on the suit against the gen-
eral, if you would commence it ?

Ans. No, sir. . -'f/t !

Quest. Haven’t you stated in your answer that they did?

Ans. No, sir, I don’t think I have.

Quest. Nothing like it ?

Ans. If I have, I didn’t understand the question.

Quest. Before Gen. Cooper raised his dam, did you ever
see that lower meadow overflowed with water ?

30 Ans. Yes, in time of freshet.

Quest. Before that dam was raised, haven’t you seen the
low lands on both sides of Black river above Carlile’s bridge
overflowed? S \A

Ans. I don’t know that I ever noticed them before the
dam was raised—can’t say I ever did. -

Quest. How long is it since Gen. Cooper raised his dam

Ans. I suppose it is seventeen years, or near about that.

Quest. Did you notice any increase in the height of the
water as soon as the dam was raised ?

40 Ans. I heard my husband complain of it soon after.
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Quest, repeated.
Ans. Yes, sir.

Quest. Did you notice much increase the first year after it
was raised, or only a little ?

Ans. The water was up and down, has been growing worse
every year.

Quest. Did it flow the meadow as much at any time the
first year after it was raised as it did last-year ?

Ans. T don’t know as I can answer that precisely, didn’t
take notice at the time; I had some one to look after the
meadows.

Quest. As long as your husband lived, I suppose you did
not concern yourself much about the land or the water, did
you? 1

Ans. Not so much as I have since.

Re-examination of Mrs. Carlile by Mr. Little.

Quest. You said that John advised you not to settle for
that—for what do you mean ?

Ans. For thirty dollars a year.

Quest. Did he, in the same conversation, say how much he
thought you ought to have per year? [Objected to.]

Ans. No, sir.

Quest. You were asked whether you were not informed by
John Vaudoren that Gen. Cooper wanted to see you at the
time you were here in Morristown—was there any difficulty
in the general’s seeing you that day, or any other, if he had
come where you was ?

Ans. No, sir.

In answer to a question of Mr. Vanatta, witness here says:
Elias was twenty-four years old the twentieth day of March
last; Mary was twenty-two, on the twenty-first day of last
November; John was eighteen, the thirtieth day of last
January; Thomas M. will be seventeen, on the twenty-ninth
day of next November, and Nancy R. was thirteen, on the
sixteenth day of this month.

Quest, by Mr. Vanatta: Before you commenced your suit
against Gen. Cooper, did you tell Mr. Little that John Yan-

oren had told you that when he was about raising the dam,
t at your husband had told him to put up the dam—that
hooper was able to pay for it ?
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Ans. I think I did.
Quest, by Mr. Little: Are you sure you did ?
Ans. I am not positive that I did—it is my impression that
I did.
Eliza Carlile.
Sworn to and subscribed, this 80th day of September, A.D.
1868, before me.
Alfre d Mills , M. G
Here examination was adjourned for dinner untii P.M

After dinner—

Smith E. Hedges, a witness produced on part of the de-
fendants, being duly sworn, on his oath says:

I live at Chester, am a physician, have been practising
seven years, all the time in Chester \ I am acquainted with
the lands in the neighborhood of Black river somewhat;
Black river is a sluggish stream, the country along its bor-
ders very flat; I know where Mrs. Carlile lives—I have been
on the meadow in front of her house adjoining the river; I
have never been the attending physician of Mrs. Carliles
family—Doct. Willet has been—think he is a relative of
Mrs. Carlile.

Quest. What would be the natural tendency of flooding
that meadow in front of Mrs. Carlile’s house on the health
of a family occupying Mrs. Carlile’s house ? [Objected to
by Mr. Vanatta.]

Ans. I should think it would make it unhealthy during
some parts of the year.

Quest. What class of diseases would it tend to produce?

Ans. Fevers.

Quest. Since you have been practising there, do you know
whether or not the family have been troubled with chills and
fever?

Ans. I have heard that they have occasionally had chills
and fever in that family.

Quest. Would the tendency to cause disease be increased
or decreased by frequently drawing the water off, and ex
posing the land to the sun ?

Ans. The tendency would be increased.

Quest. So far, then, as the health of the family is con
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cerned, it would be better to have it flowed all the time, in
your opinion ? [Objected to.]

Ans. It would.

Quest. Have you any knowledge of the value of the
meadow lands along that river ?

Ans. Ho, sir; I have not.

Quest. Did you know anything of this land before the
water was raised upon it ?

Ans. 1 did not.

Quest. Have you ever been over this meadow ?

Ans. 1 have been over the lower meadow—I was over it
yesterday, sir.

Quest. What was its condition then ?

Ans. 1 should think one-third had some water standing
on it, so as to prevent one from walking over it, and the rest
was quite damp and moist—my feet felt quite damp from
walking over it.

Quest. What was the state of the water at dam yesterday?

The water was as high as usual, I thought, yester-
day; I didn’t observe whether it run over the tumble dam;
I did not notice whether the gates were open or shut; no
one was with me; I was there in the afternoon, about four
o’clock; I do not know whether the mill was running; I
did not stop to make an examination at the dam.

Cross-examination of Smith E. Hedges by Mr. Yanatta.

Quest. Do you know the bridge they call Budd’s bridge,
over Black river, in the road leading from Chester to Flan-
ders ?

-dns. Yes, sir.

Quest. What is the distance from there to Carlile’s bridge,
as near as you can tell ?

Ans. About a mile, I should suppose—it may be a mile
and a half—couldn’t say.

Quest. Is the stream from Budd’s bridge to Carlile’s bridge
sluggish ?

Ans. Yes, sir; it is not a very rapid stream anywhere.

Quest. You wouldn’t call a stream sluggish that had a fall
of over three feet to a mile ?

Ans. No, sir; I don’t know that I should.
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Quest. Is all that low land adjoining Black river liable to
produce fevers ?

Ans. T should think so, under certain circumstances.

Quest. Which would be most likely to produce disease,
low lands along the banks of a sluggish stream, where the
lands were very little higher than the banks of the stream,
and where the stream overflowed every time the water had
a material raise, and settled in bogs and sloughs and such
other depositaries for water as are found in such lands, and
then ran off slowly or escaped by evaporation, or land that
was overflowed with fresh water every day, and exposed to
the sun only for a few hours in each day ?

Ans. 1 should think the lands first mentioned would be
most likely to produce disease.

Quest. Is not fever and ague a disease often occurring in
and about the village of Chester, where the lands are high
and dry ?

Ans. Yery rarely—and then we trace it to some expo-
sure, to miasma of some Kkind.

Quest. Does it not often occur on high land away from the
water, when it has something the character of an epidemic?

Ans. It is said to occur occasionally on high land.

Quest. Can you say that persons living in Mrs. Carlile’s
house are any more exposed to fever than other persons
would be living in a house equally near the river, but a mile
further up ?

Ans. I can’t say, sir; there is no one lives equally near the
river a mile up.'

Quest. If land on the side or shore of a living spring is
clear of water three or four hours in the afternoon, and then
covered over with water during the night, and kept covered
with fresh water until the next afternoon, do you consider
that an unhealthy location ?

Ans. I should for myself.

Quest. Wouldn’t you consider a house within a few rods
of a slow sluggish stream, and boggy land near the margin
of the stream, quite as unhealthy ?

Ans. Yes, sir; I wouldn’t choose such a place to locate
my residence; I never examined the lower meadow particu-
larly before yesterday—had been over it; I should think
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there were four or five acres there, and perhaps one-third of
the meadow was so wet that you couldn’t walk on it; there
is a rim or bank between the high land and the meadow.

Quest. Did you observe any water oozing from that bank
out on to the low land below ?

Ans. No, sir; I walked the whole length of that bank up
to the river, and I didn’t notice any—there may have been
though; I did not walk on the bank—I walked on the
meadow; I walked within a few paces, perhaps, of the
bank—I was alone; Mr. James S. Dickerson asked me if I
had ever observed that land particularly, and I said no; that
was Monday evening of this week, I think; Mr. Dickerson
said I had better go and look at it; I don’t know that he
gave any reason for saying so; don’t know that he said I had
better go and inform myself of the nature of the land; he
knew I was coming here as a witness; Mr. John Carlile told
Mr. Dickerson that I either was or would be subpoenaed—so
Mr. Dickerson said; Mr. Dickerson did not come to my
house I met him at the post-office; I can’t tell which intro-
duced the subject—I have no recollection; of my own
knowledge, I do not know that any of Mrs. Carlile’s family
have had the fever and ague; I heard it at the time—don’t
remember who told me.

Quest. During the last seven years, haven’t you frequently
seen the low lands on both sides of Black river, between
Budd s bridge and Carlile’s bridge, overflowed with water?

Ans. Yes, sir.

Quest. Doesn’t the water frequently continue on there for
some considerable time ?

Ans. Yes, sir; for some days.

Haven’t you frequently seen the same thing above
Budd’s bridge ?

Ans. 1 have seen it, but not so often.

. Q's” Doesn t that overflow take place every time there
is a heavy rain ?

m;ns. Not unless the river is pretty high previous to the
rain, unless the rain is long continued.

Quest. Doesn t it always happen if a heavy rain comes on

®n the stream is up to its full average height previously ?
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Ans. Yes, if the rain continues a day or two.
Smit h E. Hedges.
Subscribed and sworn to, this 30th day of September, A.
D. 1863, before me.
Alf red Min s, M. C

James Vanderveer, a witness produced on part of defend-
ants, being duly sworn, on his oath says:

I live in Chester, in the village; I lived near the mill
twenty-eight years, I believe; I went in 1832, and left in
1863, and was absent from there three years of that time;
I had the mills two or three years ago ; I left the mill in the
spring of 1862,1 think, and then had had it three years, I
have made measurements about the mill, at the request of
Mr. John Carlile, two years ago this last summer; I made
measurements at the trunk and waste gates, &c.; 1 measured
the sill of the tumble—the mudsill—it was nine inches
thick; I measured the cap piece—it was nine and a half
inches large; the space between the two was twenty-one
inches, I think; the length of the gates was seven and
seven and a half feet—I mean by length as you measure
crosswise the stream; I think the whole width of the tum-
ble was thirty-two feet; I think the gates were open at that
time; I think there were about thirteen inches of water on
the sill at that time; I measured the distance between the
abutments of the bridge—that’s thirty-four and a half feet;
between the bridges was some eigbty-three feet; the bridge
over the race was seventeen feet and three inches long, the
water in the flume was two feet ten inches deeper than in
the trunk; I think I measured the depth of the trunk—
think it was six feet and eight inches—I don’t know whether
I measured inside or out; I think that was the length of the
plank on outside, and not the depth of the water; the
westerly bridge is higher than it used to be—I don’t know
how much—it is considerably higher; George Emmons
built the last bridge, I think; John G. Crater built the one
previous—it was repaired once or twice after he built it; 1
recollect when Mr. Douglass came to the mill.

Quest At that time, what constituted the tumble of the
dam?
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mAs-1 think it was what we call now the mud sill—that
is, there was boards or small gates in the mud sill; when
those hoards or gates were on the sill, they constituted the
tumble ; I cannot say how wide those boards were.

Quest. Is the water any higher now, when the pond is full
than it was when Mr. Douglass was there ?

Ans. I should think so.

Quest. Have you any doubt about it?

Ans. No, sir; I have not.

Quest. In your opinion, how much higher is it—and from
your observation ? [Objected to by Mr. Vanatta.]

Ans. Well, I should think perhaps two or three feet, from
the appearance of it; I cannot say, however, as to its being
that from the time Mr. Douglass was there—I can’t specify
the time; I was down there a great deal when they were
raising the roads.

Qu/st. Is it that much higher than it was before the repairs
in 1846, in your opinion?

Ans. I cannot say as to that—I cannot recollect.

Quest. You say it is that much higher—higher than it was
when ?

Ans. Well, I should think it is all of that much higher
since I knew the property; I have known the property since
1832; I know where this meadow of Mrs. Carlile’s is—I
have been on it a few times.

Quest. Do you know the value of that kind of land in that
neighborhood ?

I do not; I know the location of her house.

Quest. Would you or not consider it a serious objection to
the house as a residence to have that meadow flowed day
after day ? [Objected to by Mr. Vanatta.]

Ans. I should prefer it away if I owned the property, and
wanted to live there.

Quest, repeated.

It would be an objection to me to live there—I
should prefer it away of course.

Cross-examination of James Vanderveer by Mr. Vanatta.
Quest. Didn’t you live for many years in a house as near
o the pond as Mrs. Carlile’s is ?
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Ans. Yes, sir—for twenty-five or twenty-six years—I think
it is a little nearer; I was generally healthy myself; my
family was generally sick; I don’t know what caused it;
I did not attribute the sickness in my family to the situation
of the house—still I didn’t know but the dampness might
have an effect; I owned the property a part of the timel
lived there—got it from my father-in-law’s estate.

Quest. Ever since you have known Black river, haven’t the
low lands on both sides of that river, from Carlile’s bridge
to Budd’s bridge and above that, been frequently covered
with water ?

Ans. 1 have seen them covered with water, hut not very
frequently, because it was very seldom I ever travelled the
road.

Quest. Was there any alteration made in the channel of
that river between Budd’s bridge and Carlile s bridge?

Ans. Yes, sir; there was a ditch cut through there; I
can’t say how far up the ditch was cut—it was from Carlile’s
bridge up, hut X can’t tell how far it extended, whether to
Budd’s bridge or not—my impression is it went to the bridge.

Quest. Haven’t you gone from one bridge to the other
along the stream during the last thirty years ?

Ans. I don’t think I ever have; I took a subcontract for
doing part of that work, from just above the Carlile bridge
(it didn’t quite come down to that bridge) up to near the
mouth of Tanner’s brook; the contract was to widen the
outlet so that it should he twenty feet wide, and eighteen
inches lower than near Tanner’s brook; that was done, I be-
lieve, near enough at any rate, so that they received it; they
said it was rather scant, but near enough ; I don’t think we
made any new channel—we straightened it some, I think; 1
think we took the contract of a man named Barney Mulford
__a man named Auble was working with him; I think they
had commenced a little at the job before we took it.

Quest. Then, when you got your job finished, the bottom
of the river at the outlet near Carlile’s bridge was eighteen
inches lower than it had been when it was in its natural con
dition ? t

Ans. I cannot say as to that, whether we were to take ou
eighteen inches, or there was to be eighteen inches ta
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altogether—I think there was to be eighteen inches fall in
the outlet.

Quest. How much did you lower the bottom of the river
at the outlet ?

Ans. I cannot tell you.

Quest. Tell as nearly as you can, according to the best of
your remembrance and impression ?

Ans. Xcouldn t get an impression upon it, it’s so long ago;
my impression is we may have taken off six or eight inches
all through, but I can’t tell.

Quest. What was the fall between Tanner’s brook and the
outlet when you began your work ?

Ans. Xdon t recollect, sir 5 the object of our work was to
increase the fall and widen the stream.

Quest. How much were you to increase the fall ?

Ans. That I can t say—they wanted it eighteen inches fall
there, but what it was before I commenced the work I can’t
say; that work was done over twenty years ago I should
think, but I can’t tell when; I had a partner in the matter,
Caleb Fairclo.

Quest. Hid you take any money at any time to Mrs. Car-
lile for Gen. Cooper ?

-dws. I did yes, sir; it must have been about two years
ago; I think I took about one hundred and eighty dollars j
he wanted me to take it there to pay Mrs. Carlile for dam-
ages done to her meadow, I think; I offered it to her—I
had it in my hand, told her my business, told her what I
came for; I did not ask her for or require her to give any
receipt, I think; I presume I told her how much I had; she
said she had put the business in the hands of Mr. Little,
and referred me to him; I presume she declined taking it
0 course, or else she would have taken it; I suppose she
would not receive it of course, and that’s the reason of my
not giving it to her; she declined to receive it—told me to
go to Mr. Little—said she had put the matter in his hands;
tlijl‘:l% Cooper did not take me over to Mrs. Carlile’s at that

Quest. Before you went there with that money, had Mrs.

pile asked you anything about her renting the meadow to
on. Cooper, or talked with you about it?
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Ans. T cannot tell; I was there once with Gen. Cooper
and Mr. Vandoren, hut whether it was previous to thatI
cannot say positively—my impression is that it was pre-
vious.

Quest. Do you remember Mrs. Carlile’s telling you that
John Vandoren had wanted her to talk with her friends, and
then let him know how much she would be willing to take
from Gen. Cooper for damage done to her land ?

Ans. 1 do not recollect Mrs. Carlile telling me anything
about it—I recollect Mr. Vandoren telling me of it.

Quest. Did you ever see or hear of an agreement in writing,
signed, or intended to be signed, by James S. Dickerson,
John D. G. Carlile, and Charles Ming and Mrs. Eliza Car-
lile, or by part of them, to the effect that the parties to the
agreement were to join together in assistance of each other
in the prosecution of a suit or suits against Nathan A.
Cooper for damages alleged to be occasioned by his mill
dam, and if so when and where? [Objected to by M.
Little.]

Ans. I have never seen any such agreement—I have heard
some such thing as that talked of, but when or where I cant
say.

Quest. Was you ever at Mr. Carlile’s house when Charles
Ming, or John D. G. Carlile, or James S. Dickerson asked
her to make or sign any such agreement? '

Ans. Not to my knowledge.

Quest. Whom did you hear talk about such an agreement?

Ans. 1 cannot say; I have heard something of the kind,
but when or where I cannot tell.

Quest. What part of the cap piece did you measure where
you found it nine and a half inches ?

Ans. T cannot say positively, but I think it was four or
five feet from the west end ; I measured with a rule or square
of some kind; I think Mr. John D. G. Carlile was with me
at the time.

Quest. From what point on the dam did you measure to
get only thirty-two feet as the length of the dam ?

Ans. I think I measured between the two outer posts on
each end—measured with a ten foot pole, I think.

Quest. Can you refer us to any one place “bout that pon
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where the water at an ordinary height now is two or three
feet higher than it was before the present tumble dam was
put in—and if so, where is it ?

Ans. As I stated before, I don’t know as it has been
raised that since the last tumble dam was put in, but since
I have known the property, I think it has been raised that
amount.

Quest. Before the present tumble dam was put in, you say
there were gates on the mudsill of the old dam—how many
were there ?

Ans. 1 think there were two, at nearly the centre of the
tumble; the bottom of those gates rested on the timber that
lay on the stone—that’s the way I think it was; I cannot
say what was the width of those gates—perhaps eight inches—*
I never measured them; I think there was a plank at each
end of those gates, between them and the ends of the dam;
those planks must have rested on the same sill.

Quest. What was there at the top of the planks and gates
to keep them in their place ?

I do not recollect—I think there was some kind of
timber above, sir; I can’t tell how that top stick was held
up—my opinion is that there was braces against it.

Quest. Mr. Vanderveer, were there not upright posts be-
tween the sill and the top piece to support that top piece ?

Ans. There might have been; I suppose there must have
been something of that kind.

Quest. Did you ever go along the ridge of land that di-
vides Mr. Carlile’s meadow from the upland in company
with Gen. Cooper ?

10

20

-dns. Yes, sir; it was in the neighborhood of three years 30

ago—don’t recollect the time.

Quest. Did you discover any water oozing out of the up-
land on to the low land ?

-dws. I think I did.

Re-examination of James Vanderveer by Mr. Little.

The outlet spoken of is two or three hundred yards, or
Dwere, above Mrs. Carlile’s meadow land; I was on the land
with the general, at his request; the land was not flowed at
that time—water was down.
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Cross-examination resumed by Mr. Vanatta.

Mrs. Carlile has a lot adjoining the outlet spoken of, com-
ing up to the river; her land extends clear to Tanner’s brook
on the west side; I think Gen. Cooper paid $40 per acre
for the land that he bought of the heirs of Caleb Horton on
the east side of the pond.

James Vand er ve er.

Sworn to and subscribed, this 80th day of September, A.
D. 1863, before me.

Alfred Mills , M. G 1

Daniel Budd, a witness produced on part of the defend-
ants, being duly sworn, on his oath says:

I live at Chester; I have owned lands along Black river,
about a mile above these lands of Mrs. Carlile, may-be a
little less ; that is a sluggish stream—Iland along its borders
is J]ow—the low land varies in width.; Mr. Charles Ming’s
and Stephen Budd’s lands are on the opposite side of the
stream from my lands; I owned part of my land there from
1827 until I sold it about ten years ago, and a part I bought
about 1887, that I sold at same time with the other; the
natural character of that low land is meadow—it is a muck
soil—a part of it is occasionally flowed.

Quest. What did you value your meadow land at? [Ob-
jected to by Mr. Vanatta.]|

Ans. That part of it which was occasionally flowed I con-
sidered worth $100 per acre, attached to my farm; I think
the occasional flowing was a benefit to that part which was
flowed; that was a deep muck noil; the rest that was not
flowed was a poor leaky soil, and worth hardly anything;
this latter was nearest to the high land.

Quest. Have you had any acquaintance with this land of
Mrs. Carlile?

Ans. Very little, sir; I have been on it, I think I once
mowed on it at a mowing frolic; I couldn’t tell how long
ago it was—should judge it was more than twenty years
ago; I think the meadow then was dry.

Quest. Do you know of any reason why that land is not
naturally as good as yours ? [Objected to by Mr. Vanatta.]

Ans. I do not.
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Quest. Would you or not, if it was dry, consider it a valu-
able part of her farm ?

Ans. 1 should answer as I did before; I considered mine
a valuable part of my farm ; those meadows have always
been subject to be flooded by freshet; whilst I owned that
property, the time it took for the water to run off after a
freshet varied; previous to the building of the ditch it took
much longer; it generally run off in a few days after the
;iitch was dug—depended upon the quantity of water that
ell.

Cross-examination of Daniel Budd by Mr. Vanatta.

I was living on my homestead property adjoining the
river when I attended the hay frolic spoken of; it is about
ten years since I moved away from there; the Carlile farm
was owned at that time by Robert, John, and Thomas ; the
widow had it in possession; it was before Mulford’s mar-
riage, I think, but am not positive; I don’t know that I can
name any one who was at the frolic besides myself; I think
the neighbors were there; Xthink Philander Dickerson was
there; my impression is the whole neighborhood were there;
I think it was foul meadow and some wild grass—tolerable
good fodder—few bogs; I remember that, because mine at
that time was full of bogs; this frolic was before the ditch
was dug, I should think, but I can’tsay; it was before I took
the bogs off my meadow, at any rate; it is very likely that
there was some bog hay cut at that frolic; there were some
spots where there were more bogs than in others; I suppose
it was at the usual time of mowing those meadows; I think
we mowed them in July and August; those meadows were
usually drier at that time of year than any other; a man
J?med Robinson owns the farm where I used to live; that
ditch was dug from Budd’s bridge to Carlile’s bridge while

ived there on that farm; the act authorized the landhold-
ers from Carlile’s bridge to Budd’s bridge, I think; the
out et came down nearly to Carlile’s bridge; ditching com-
menced at Budd’s bridge; there were some spots that had

eeii previously cleaned out, and perhaps some spots of the
°m channel cleaned out—it wasn’t an entire new ditch.

Quest. Was the new ditch from Budd’s bridge to Tanner’s
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brook as near a straight line as could be got through the
low lands ?

Ans. I suppose it was located as straight as was practica-
ble taking into consideration the low ground; the old channel
was crooked, exceedingly crooked, as much so as any one
you could find.

Quest. Was the bottom of the new ditch made lower than
the bottom of the old ditch ?

Ans. Yes, as a general thing, much lower; there were
many places in the old stream where the water flowed within
a foot of the top—the bottom was within a foot or fifteen
inches from the surface; I think the new ditch was meant to
be twelve feet at the top, nine at the bottom, and three feet
deep below the surface; on an average, that would give one
foot nine inches difference; there were many curves and
sand bars and holes in the old stream; I can’t tell you the
fall in the new ditch from Budd’s bridge to Carlile’s bridge;
the distance between the two bridges is about one mile and a
quarter on the stream—I think wE measured it; since I have

20 been here I have seen a receipt given in January, 1839, by

the commissioners; I think the ditching must have been
done in 1838; before the ditch was made, I should think the
average width of the old channel was fifteen or twenty feet;
in these curves it would widen out so at times it was twenty
feet wide, and in other places it was quite narrow; you would
need a pole to jump across it; after that ditch was made the
water ran off much more rapidly; before the ditch was
made, all my meadow of which I have spoken was hog—all
the more valuable part of it; I got no grass off of it before

30 the ditching except bog grass, and that was hardly fit to feed;

I made this meadow after the ditch was dug; that ditch is
dug mostly through what I call muck—occasionally yon
strike gravel and sand at depth of three feet; there are lands
below mine where the gravel and sand run down to the
river; there was no ditching done below Carlile’s bridge-
nothing done by way of cleaning it out that I am aware of}
I am acquainted with Gen. Cooper’s mill property at Black
river.

Quest. What, in your opinion, is that mill property worth

40 as it now is ? [Objected to.]

Ans. I consider it worth from ten to twelve thousand dol-
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lars, and suppose it couldn’t be bought for that; I mean to
say, that before the ditch was dug, and before I cleared my
meadow, I got bog grass and some foul meadow grass off of
it the bog grass was poor, but the foul meadow grass was
good; it is my impression that the meadow of Mrs. Carlile
is not as good naturally as the meadow which I owned, and
of which I have spoken.
Daniel Budd.
Sworn to and subscribed, this 30th day of September, A. D.

1863, before me. 10

Alfred Mils, M. G

Adjourned until to-morrow (Thursday) morning at nine
o’clock.

Thursday morning, October 1st, 1863, parties and counsel
appear, and examination proceeds.

Docl Samuel Willet, a witness produced on part of defend-
ants, being duly sworn, on his oath says :

I am upwards of sixty-nine years old, and have been a
practising physician since May, 1818; I have lived in W ash-'
ington township for the last forty-eight years; my practice 20
has been an extensive one through that region; I have lived
where I now live since 1843—in Washington township—it’s
alittle over a mile from Cooper’s mills; I am related by
marriage to Mrs. Carlile—Mrs. Willet was a sister to Mul-
ford Carlile; I am well acquainted with the Carlile home-
stead where Mrs. Carlile lives; I believe the farm is a good
sized one; the dwelling house stands about ten or fifteen
rods westerly of the creek—stands on the high ground__
about twenty feet above the creek—over fifteen, and at least
twenty feet—may be twenty feet; directly in front of the 30
house the strip of low land is narrow for a short distance, a
ew rods, then it takes a northeasterly direction (the stream
I mean), and bends off* from the upland, leaving the low
laud, a strip of it of three or four acres, up to the road that
crosses the bridge; in my estimate I embrace both of the
meadows below the bridge; above the bridge the stream
pursues a northerly direction, and leaves a strip of about

ree or four acres of low land ; there is more than three or
lour acres below the bridge; I haven’t viewed the pond since
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I have been called here—I speak from my knowledge ob-
tained in passing along the road.

Quest. From your observation, in passing to and fro during
the last twenty years, has the water of that pond been ma-
terially raised or not during that time ? [Objected to.]

Arts. It has; one thing I have frequently noticed, there
was a little pond made up the stream northeast of Mr. Car-
lile’s house which I could see from the road for a number of
years back; until within a few years past it has disappeared—
it was used for an eel-basket or a fish-basket; I have often
noticed above Carlile’s bridge that the trees are decaying by
the water flowing up against them, as I suppose; the water
at the bridge appeared to be considerable deeper for this rea-
son ; the water flowed back from the creek along the road,
and when the pond was down, and the pond drawed off for
repairs, or something of the kind, as was frequently the
case, the water all run off; this I have noticed for the past
ten or fifteen years.

Quest. What kind of grass has grown upon that meadow
of late years, as far as you can see it from the road ?

Ans. In the bend of the river, where it comes down to
near the high land, there is a corner that runs across, proba-
bly containing half an acre to an acre, that grows up with a
kind of grass that I know nothing about, only it grows up
very high, and Castner mows it for litter and manure—so he
told me ; that is the lower end of the meadow towards the
house, in the bend of the river as it comes down from the high
land; I was passing by Castner’s, and I said to him, you cal-
culate to keep poor horses, your hay is very poor; I saw the
hay that he was drawing, and that is all I know about the
quality of the grass.

Quest.' In your frequent passing there for the last cight or
ten years, have you noticed any smell coming up from that
meadow ?

Ans. I have.

Quest. In your opinion as a physician, would or not the
frequently flooding of that meadow, and then the exposure
of it to the sun, tend to render the dwelling house unhealthy [
[Objected to.]

Ans. I believe it would.
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Quest What class of diseases would it tend to cause ?

Ans. 1 believe it would cause remittents and intermittents
and other diseases injurious to health ; it is so agreed by the
best writers and accords with my own observation.

Quest. Have you been the family physician of Mrs. Car-
lile for years past ?

Ans. I have.

Quest. Have they had fever and ague ?

Ans. They have; I can’t say when it was—not within a
year or two; it was previous to that time—might have been 10
slight attacks within that time.

Quest. Was that sickness continued through different
years ?

Ans. Yes; there were attacks of fever and ague in differ-
ent years—more than lately.

Quest. Within the last year or two, has the water been
kept more permanently on the land or not?

Ans. I don’t know but what it has, nor that it has—can’t
say.

Quest. Which would be best for the health of the place, to 20
keep the meadow constantly flowed, or flowed and drained
alternately, and exposed to the action of the sun ?

Ans. Keeping it flowed, the malaria wouldn* be so apt to
get afloat; the action of the sun upon the vegetable matter
causes malaria.

Quest. At the time of the sickness of this family, did you
trace it to any cause ?

-4ns. I did; I suppose it originated from the malaria or
miasma that arose from the creek; I assigned that as a rea-
son to the family at the time—told them if they would move 30
away from there, and go on the upland, they would get well
quicker than if they remained there under my treatment.

Quest. Would or not, in your opinion, the flowing of that
meadow materially affect the sale of the farm, if it should be
offered for sale ? [Objected to.]

_4ns. I believe it would; the overflowing of the land, with
t e impurity of the water coming down, would together;

e water of that stream is very impure at any rate; it comes

own from the swamps above, two or three miles above the
arm I suppose it is ; there is hundreds of acres that is over- 40
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flowed there, and when the water becomes low it drains off
into this stream; the water on these flats above is stagnant;
suppose the water is impure on these flats from Succasunny
down.

Quest. If you wanted to buy that farm for yourself, would
or not the flowing of the meadow be a serious objection to
it? [Objected to by Mr. Vanatta.]

Ans. Why, if I should take a notion to purchase the farm,
I should certainly want the buildings further away from the
creek-

Quest. With the buildings where they are, would the flow-
ing of the meadow be or not a serious objection to your pur-
chasing the farm ? [Objected to.]

Ans. It would be an objection.

Quest. If you lived there, what would you consent to have
that meadow flowed for per year, independent of the loss of
the use of the lands ? [Objected to.]

Ans. I don’t know', sir, how to make an estimate in such
q @3,S0#

Quest. Which would you prefer, if you lived there, to have
that meadow flowed and drained at the will of another per-
son, he paying you a hundred dollars a year for the privilege,
or to have the meadow as it formerly was, affected only by
freshets? [Objected to by Mr. Vanatta.]

Ans. It’s a difficult question for me to answer, not know-
ing what it formerly produced, and not knowing what it
might be made to produce.

Quest. Is that your whole answer ?

Ans. I had rather leave it at that.

Quest. Did you ever hear Mulford Carlile, in his lifetime,
complain of the water being raised upon this meadow.
[Objected to.]

Ans. Yes. ”

Quest. Did you ever hear him complain that he couldn
get a settlement with Gen. Cooper ? [Objected to.]

Ans. Yes, I did; up to a short time previous to his death
he complained often to me, and a short time before his death
he said he meant to see to the flowing of the land, and bring
it to a close; don’t remember whether he mentioned t e

40 general—think he did—he said the general paid no attention

to it.
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Cross-examination of JDoct. Samitel Willet by Mr. Vanatta.

Quest. How long is it since you last saw that eel-dam oppo-
site the meadow northeast of the Carlile house?

Ans. I can’t tell exactly—must be ten or twelve years; I
have never made any measurements of water about that
pond; my impressions are derived from casual observations
as I was riding by—I had no other observations; I think the
last time I ever walked those flats was some thirty years ago;
I used to go over there shooting; since I quit that, I have
never been over there since that I remember; and since I
broke my leg, some fourteen years ago, I haven’t been down
to the stream on the widow’s land—I have only seen it as I
passed the road; the bridge above the widow’s house is now
called Carlile’s bridge—I mean the bridge over Black river
and between the widow’s house and John’s house; I do not
recollect whether that bridge used to be called Topping’s
bridge—I think it did; old Mr. Topping (James Topping’s
father) used to live where John Carlile now lives, many
years ago, when I was first acquainted there; I remember
when the ditch was digging from the outlet to Budd’s bridge.

Quest. Since that raceway was made, have the lands on
either side of it been in a healthier or unhealthier condition
than they were before it was made—I mean healthier or un-
healthier for persons who might live on those lands or near
to them ?

Ans. It was considered by the owners of the farms that
they were benefited by the ditch, both in health and in the
value of their lands.

Quest. What was and what now is your own opinion upon
that subject, doctor ?

Ans. My own opinion is that they were less liable to fever
after the building of that ditch than they were before, that
is less liable to remittents and intermittents; the last time I
passed over there before the ditch was dug there was mud

etween the bogs so that you could hardly pass it in places;
I haven’t been there since the ditch was dug.

Quest. Give your reasons why you think the drainage of
those low lands would remove the liability to fevers ?

Ans. When the creek would rise, it would overflow this
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then the water would afterwards flow off and set free raias-
raata and malaria, which are generally considered by the
best of writers injurious to health and the cause of disease;
where a piece of ground is kept flowed constantly, the deeper
the water is over that earth the less injurious are the eflects
that proceed from that space of ground, and the deeper the
water the less miasmata is set afloat; when I first knew this
farm of Mrs. Carlile the dwelling house was near where the
present dwelling house stands.

Quest If you had owned that farm thirty years ago, and
then put up a dwelling house upon it for your own use,
would you have placed it where the dwelling house now is?

Ans. Under the circumstances, at that day I think I should,
on account of the well and other conveniences; I think it
one of the most desirable locations on the farm.

Quest. Did you regard it as a healthy location thirty years
ago ?

Ans. As much so as any one in the neighborhood.

Quest. Explain what you mean by that expression ?

Ans. At that day (thirty years ago) there were more case«
of intermitteuts in almost all low situations than there is at
the present day; it was seldom that there was intermitteuts
on the hills away from these low situations, although once in
a while you would meet with a case.

Quest. Then do you mean that that situation was as
healthy as any of the situations on or along the low lands
which bounded Black river ?

Ans. I don’t recollect that there was any difference along
by Mr. Topping’s and those living near creek; thirty years
ago the nearer the flats the more liable they were to disease.

Quest. Thirty years ago wasn’t there more stagnant an
disease breeding water coming down to and past the Carile
farm than there is now ? - .

Ans. 1 believe there was; my reason I assigned some tim
back; I have always considered that ditch drained o t e
swamps above a considerable, and therefore there was es
liability to fevers and disease of that kind.

Quest. As a general thing, is not the health of the pe°P
living near to Black river, from Cooper’s mill as far up
stream as your practice has extended, better now than itwa
thirty and thirty-five years ago ?
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Ans. As a general thing it is, sir, as to remittents and
intermittents, all round the circle of eight or ten miles that
Irode; in some places they have wholly disappeared; in the
last few years I seldom met with intermittents or remittents
in any of the valleys.

Quest. Which members of Mrs. Carlile’s family have had
the fever and ague within the last five years ?

Ans. 1 do not recollect particularly more than Mrs. Car-
lile herself, and it may be Mary, but I am not positive—the
children were complaining, but I don’t recollect particularly;
I don t recollect of doing much for the children within the
last five years; previous to that they were sick a considerable,
but how much I can’t recollect; this is a disease that is not
considered dangerous, and I do not charge my mind with it.

Quest. Do you regard her children as sound healthy chil-
dren or otherwise ?

Ans. Generally speaking I have considered their constitu-
tions as good and fair as other families; two of her sons are
in the army; Mrs. Carlile is generally a woman of good con-
stitution, but has been complaining a considerable for the
last few years—principally of chills and fever; I believe her
children were all born and raised on this place where they
nowlive; Mulford Carlile died of inflammation of the lungs,
asnear as 1 can recollect—there was pleura-pneumonia un-
doubtedly in the latter part of his illness; he was sick about
two weeks—can’t recollect exact number of days; Mulford
Carlile had been, as far as I recollect, a man of general good
health.

Reeanmmtionby mr. Littde.

20

I know Mrs. Hurd, widow of David B.—she was at Mrs. 30

Urlile’s a few years ago sick with intermittent fever—think
this was more than once.
Suest. From your observations for the last few years, has
ere not been as much, or nearly as much water upon those
ands above Carlile’s bridge as there was thirty years ago
"2 mean between Carlile’s and Budd’s bridge ?
ns' I believe there has, from what I can see from the road.
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Cross-examination resumed by Mr. Yanatta.

I do not know whether Mrs. Hurd was a visitor at Mrs.
Carlile’s, or boarded there; she was there the better part of
the summer, and, from circumstances, I suppose she lived
with Mrs. Carlile ; before she came there (how long I cannot
tell you) she had been living some little distance north of
Brooklyn pond at David B. Hurd’s ; don’t know the distance
from the pond—not very far—couldn’t make an estimate.

Quest. Are not nearly all the people who live near Brook-
lyn pond, as a general thing, yellow from the effects of fever
and ague ?

Arts. Either from the effects of fever and ague or from
their nature—living back among the rocks and stones, they
look different from our people; as a general thing in the
country near Brooklyn pond, when the pond is kept full the
country is more healthy, but when the pond is drawn off
they have more fever and ague.

Quest, by Mr. Little. When Mulford Carlile was talking
about the damage to his land, did he ever say whether he
was willing to sell his farm to Gen. Cooper, and if so on
what terms he was willing to sell it ?

A?is. 1 do not recollect that he did.

Quest, by Mr. Yanatta. You spoke of having noticed a
smell, are you able to tell us whether that smell proceeded
from Mrs-. Carlile’s meadow or some other point, and if you
are able, please tell us how ?

Ans. When I am passing low lands and empty ponds I
generally notice such smells—that marshy smell—and at
such time that I was sensible of this smell the flat was

30 drained off, and I was fully convinced that it came from the

40

flat; I have observed it in the daytime but more particularly
in the evening; it would be more offensive after dark than
in the middle of the day.

Quest. Which road were you travelling on then ?

Ans. On the road from the turnpike to Charles Ming’s
either passing or repassing by Mrs. Carlile’s.

Quest. Do you mean on that road that goes near to Mrs. Car-
lile’s house, and goes over that I have called Carlile’s bridge?

Ans. T mean to say that it is in passing by these premises;
there is a road that turns off within ten or fifteen rods north
of Mrs. Carlile’s house, and goes round west of the nead



179

ows, sometimes I Would go on one road, and sometimes on
the other»

Quest. In passing over Budd’s bridge, and in the vicinity
of the lands near to Budd’s bridge, have you experienced
during the same period of time the same smell ?

Ans. I think not—if any very trifling, so that I don’t

recollect noticing it.
Samuel Willet.

Sworn to and subscribed, this 1st day of October, A. D.
1863, before me. Alfred Mills, M. C

Chades Ming, a witness produced on the part of the de-
fendants, being duly sworn, on his oath says :
I live at Chester, about easterly from Cooper’s mill on the
line of Black river, about a mile, as you follow the
creek, from the mill, and about one and a half miles
from mill by the road; I have always lived at this
same place—was born there; am fifty-four years old next
March; 1 am a farmer; I own meadow land along the
stream—on both sides of it; I have been on Mrs. Carlile’s
meadow land, it may be half a dozen times or more, in my
lifetime; I have raked hay on there twenty-five years ago,
and I guess over that—think it was before Mulford Carlile’s
marriage; and I think I have raked hay since his mar-
riage; I don’t think there was any water on the meadow
at that time—that it was dry clean down to the river, except
JP y the barn, where there was a wet spot a short distance
rom the river; I take it to be a spring there—just
above the barn along the edge of the upland ; I think,
|  recollect, there was a verJ good quality of hay at
time, foul meadow and some wild grass, a mix-
"¢ tmnk it cut a pretty heavy burthen; I was over
So, ,fle"dow a few year® ago—I think it was the time
M v/i T3s the level—was also over them when
0 - Valentine was taking the level; it must be five or six,
r °r five years since Valentine was there ; Southard
M s -T° °r three years aS°; 1 think at one time
enti’ fat.ard’8) was before mowing—and the other (Val-
Carn6> ~ WIB in the fall; at the time Southard ran Mrs.

avery6 | meadow was (uite wet—I am mistaken, it was then
y ary time; I think it was quite wet when Valentine
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ran—didn’t recollect positively—think we took the level on
the upland, did not go down to the river; I have not been
down on the meadows at any other times for the last few
yeav8—know nothing more than I could see from road while
riding back and forth; I pass along the road by these mead-
ows most every week—not so much for the past two or three
years; I used to get my milling done down in that neigh-
borhood, and would pass there every week or twice a week,
and sometimes oftener—did my trading at Vanderveer’s store.

10  Quest. Did yon notice those meadows of Mrs. Carlile in
passing?

I have noticed frequently as far as I can see from the
road; the orchard prevents seeing all over the meadows as
you are travelling along; when I got within a few hundred
yards of the dwelling” could see over the lower part of the
meadow ; I think the most of the times I have travelled that
road for some years past I could see water from the road—
I should think for ten or twelve years, if not longer; part of
the time the meadow that I saw was completely covered—

20 that was in time of freshet; in ordinary times I sawit I
should suppose the water was about half-leg deep—you could
see the water, and the top of the grass above it; in the time
of freshet you couldn’t even see the top of the grass—it was
all apond; I should consider that the meadow has been very
much damaged by the water in the last eight or ten years,
so much so thatI shouldn’t consider it worth anything to me.

Quest. Would you or not consider that meadow an im-
portant part of Mrs. Carlile’s farm, if you owned it, and it
was not flowed with water?

SO Ans. I should.

Quest. What value do you put upon your own meadows
up that stream? [Objected to by’ Mr, Yanatta.}

Ans. Well, sir, I wouldn’t want to take $100 an acre; i
have got land that has been improved that I wouldn t want
to take $150 an acre; that is as it was eight or ten years ago;
if you keep the water off' of those low lands it’s no trou e
to keep them in meadow,

Quest. Do you know of any reason why the meadow lam
of Mrs. Carlile are not naturally as good as yours, or suscep”

40 tible of being made as good as yours, except the owm
from this pond ?



181

Ans. 1 take it to t>e the same kind of* soil-* m ucky<=—except
a trifle that runs up towards Carlile’s bridge—I consider that
a little more gravel; but take all the lower part of her
meadow, I consider it the same kind of soil as mine; except
for the overflowing of it, I should think it could be made
equally as good, provided the water was kept oft‘; I think,
before this ditch was cut, it used to cut a better quality of
hay than mine.

Quest. About how many acres are there in her meadow
below the bridge ?

Ans. 1 should judge in the neighborhood of five or six
acres; she has a large farm there—I think it used to be
called over two hundred acres—think it didn’t all lay in one
body.

Quest. If you owned the farm, and lived in the dwelling
bouse, for what sum per year would you be willing to have
that meadow flowed and drained at the will of the owner of
the mill ?

Ans. T shouldn’t want it there at any price if 1 owned the'
property; I should rather have a complete pond of it, have
it kept entirely under water, than have it in the situation it
is in now.

Quest. Which would you prefer, if you owned the pro-
perty, to have the meadow free from the water or to have it
flowed as it now is, and to receive a hundred dollars a year
for the privilege ? [Objected to.]|

-4/is. 1 would rather take it and have it free from water,
than take a hundred dollars a year and have it as it is—that
wouldn’t be any compensation at all to me.

Quest. Would the flowing of that meadow, in your opinion
or not, materially affect the saleable value of the property ?

Ans. It would to me, it might not to others.

Quest. Have you noticed the trees along and above these
meadows frequently ?

Ans. Yes, sir; I have noticed those trees all along the
e3ge of the meadow for the last four or five years—they are
dying very much all along from the dam to some piece up
the outlet.

Quest. Do you remember the eel-weir opposite Mrs. Car-
rie’s meadow ?
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Ans. I do.

Quest. How long has that been gone ?

Ans. Should think as much as fourteen or fifteen years, if
not longer, since I recollect hearing the water tumble over
the stone of the dam; have been there, don’t recollect how
long ago.

Quest. Do you know whether there is any current in the
stream opposite the meadows when the mill is not running
and the gates are shut down ?

Ans. There is not now—there used to be quite a swift
current above Carlile’s bridge and quite a current below
think there is no current there at all now.

Quest. From your observation, can you tell whether the
water has been raised in that pond materially since the re-
pairs in 1846 ?

Ans. The water has been raised quite a good deal from
some cause; as to my knowledge in regard to the raising of
the dam, I know but very little about it; I recollect of the
water in the tumble running through the whole space of that
tumble.

Quest. What was the tumble at that time?

Ans. 1 think it was a stick of timber—I am positive it
was a stick of timber laid on to the tumble.

Quest. What did that stick of timber rest on ?

Ans. On stone.

Quest. How much, according to your judgment and your
observations, has the water been raised since these repairs
in 1846 ?

Ans. I should think in the neighborhood of three feet—

30 not much odds one way or the other, from my observations.

Quest. When the pond is full, does it or not now back
water up to the outlet ?

Ans. I think it does; I went down there some two years
ago, I guess, one Saturday evening; I asked Mr. Vanderveer
if he was going to shut down the gates that night; he said
he was—and I think it was in the afternoon; I told him ny
object, and asked him if he wouldn’t let out all the water
that he could, and I told him I wanted to put up a measure-
ment; he said he would drive the mill till sundown or after-

40 wards, and I went up to the mouth of the outlet, and I pot
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in a stick there at the top of the level of the water, and be-
fore sunrise on Monday morning I got on to my horse and
rode down to the dam, and I took a measurement from the
top of the tumble down to the water, and I think it lacked
three and a half inches of being up to the top of the tum-
ble—(I had a little memorandum, but forgot to fetch it this
morning); then I went back to the mouth of the outlet, and
I got my stick that I put in there, and took it home and
measured it; the water had riz eight and a half or eight and
three-quarter inches; Major Budd happened to be in my
house, or come to see me the same morning; he wanted to
know where I had been so early in the morning, and I told
him, and showed him my measurement—guess I was at the

10

wagon-house taking my measurement at the same time he .

came up; that’s the first of my measurement of anything
about there; I wouldn’t have had no idea that it would have
raised that.

Quest. Do know anything about the raising of the road
down near the mill ?

Aits. I have seen them drawing in stone and dirt on the
west end of the westerly bridge—think I have seen them
raising there on that side twice; this has been done within
welve or fourteen years; considerable quantity of earth and
sones were put in think one hundred loads were put there
at least. r

Quest. Has or not the road been raised for that westerly
end of the bridge some distance up the hill along by How-
ell s house ?

4ns. Ho, I don’t think it has been raised any more there
o the foot of the hill—hardly that.

Quest. You said, in your opinion, the flowing of that

a ow would materially affect the saleable value of that

m  ow much difference would you make if you wished
t0 buy the farm ? [Objected to.]

Well, if I wanted to buy that farm I wouldn’t give
for Dby fifteen hundred dollars—I would make
com / erence’ * not more; I had rather have that meadow
ptetely under water when I couldn’t see the soil__a
e'e POn<" it would be a considerable nuisance to me
the water there off and on as it is now.
journed for dinner to two and a quarter o’clock p. m.
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After dinner.

Cross-examination of Charles Ming.

Quest. Before the ditch was dug, how was your meadow
land along Black river ?

Ans. It was damaged a good deal by the stream very
muddy, miry, boggy.

Quest. What was your low land along the stream worthin
1838 ?

Ans. I didn’t consider it worth a great deal—I shouldn’t
consider it worth oue half what it is at present.

Quest. Without the ditch, would it he worth $30 an acre
to-day—I mean that nearest the river ?

Ans. 1 should consider some part of it worth that for
pasture—some part of it it mwould be impossible for
stock to get to, it was so miry; I mowed some part of
my land next the river before the ditch was made; the
quality of hay was very poor, coarse, principally bog—some
was better than others—some parts not worth cutting—in
some places you would have to carry it a quarter of a mile
before you could get it to the team—I have knowed them to
carry it out on the upland to spread it for to cure it.

Quest. Did you turn that land into meadow after the ditch
was made? ..

Ans. A good part of it—improved some of it—some of
the farmers improved all of it; I put foul meadow on what
I cleared up—I had foul meadow and timothy there which
was allowed to produce three ton to the acre, but it has nm
out since the water has been raised, within six or seven
years ?

Quest. What lands adjoin your land on the south side on
Black river ?

Ans. I think Dickerson comes in with a little narrow strip
down there—it used to belong to one Tappen, and think
Dickerson comes next, and Mr. John Carlile adjoins that,
I should think it was about a quarter of a mile, across Dick-
erson’s land, from mine to John Carlile’s.

Quest. Can you tell me how much higher the surface of
Black river is at the southerly line of your farm than the
tumble of Cooper’s mill dam ?

Ans. I don’t know as I could answer that.

Quest. Did not Mr. Southard level it for you ?
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Ans. He took a level, but I can’t recollect where; I think
Southard made it out, but I couldn’t; Mr. Southard was
in our employ at that time; I wasn’t with him when he
took the level down the river.

Quest. Hid not Mr. Southard furnish you with a statement
in writing of the level he took from the dam up to Budd’s
bridge ?

Ans. T don’t know that he did to me ; think he did to Mr.
Carlile or Mr. Dickerson.

A paper writing, purporting to be a statement of the lev-
elling made-by Mr. Southard, 25th July, 1860, is here put in
evidence by consent of both parties, and marked Exhibit 2
on part of defendants; it is also understood by counsel, and
they so agree, that the name “Wing” on that statement
should be Ming, and refers to Charles Ming, the witness now
under examination.

Quest. T see, by that statement, that the surface of the
water at your lower line was fourteen and three-quarter
inches higher than the mill dam—is that according to the
fact, so far as you know ?

Ans. It may be so, but I know nothing about how much
it is—don’t know that I ever heard it said—still I might.

Quest. Did you or not understand from Mr. Southard that
your lower line was actually higher than the top of the tum-
ble dam ?

Ans. Ho, sir; I never spoke ten words to him in my life—
never saw him since that time.

Quest. Do you claim that Gen. Cooper’s mill dam causes
water to flow back on your land ?

Ans. I think that his mill dam destroys our outlet, and if
the water can’t get out it damages me.

Quest. You do not, then, insist that the dam at Cooper’s
mill could cause, by its own force, the water to rise as high
aayour land ?

Ans. If you shut up this outlet, why the water soaks out
in our meadows.

Quest, repeated.

Ans. Hot unless the current of the water was stopped; if
1 idn t affect the outlet it couldn’t affect me; if there was

2 a
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a clear fall of eighteen inches, and the outlet wasn’t stopped
up, it couldn’t affect me.

Quest. You have threatened to bring suit against Gen.
Cooper for injury alleged to be caused to you lands by his
mill dam?

Ans. Yes, sir; for injury done to the outlet at or near
Carlile’s bridge.

Quest. Were you present when David A. Douglass gave
in his testimony ? .

Ans. No, sir; none of the time while he was giving his
testimony; think I was here when Wilson Dorland gave his
testimony—part of the time; I was here when John Van-
derveer gave his testimony in this case—I think that was
same time; I was present here at the taking of the testi-
mony to-day, yesterday, and the day before.

Quest. Have you rendered any assistance in looking for
witnesses in this case ?

Ans. No, sir.

Quest. Have you gone to see any persons as to what they
knew about it ?

Ans. No, sir.

Quest. Do you know anything of an agreement made, a
proposed to be made, between yourself and John D. G. Ca-
lile and James S. Dickerson and Mrs. Eliza Carlile, or any
of the four named, by which the parties to the agreement
were to assist each other in a prosecution or prosecutions
against Nathan A. Cooper for injuries alleged to be done to
their land by his mill dam ?

Ans. There was an agreement talked of between M.
Dickerson and myself and Mr. Carlile, but the widow’s name
was not mentioned that I ever heard of I think; and I thin
likewise John Budd was talked of, but never put in-he
owned land adjoining me on the opposite side of the river.

Quest. W as that agreement reduced to writing?

Ans. I have most forgot whether it was or not—I knowi
was talked of; I think it was not; I don’t recollect that1
ever signed it; it was talked of, but we thought we woul
have to take our suits in a different manner; there may have
been one drawn up, but I think I never seen it.  j

Quest. Without reference to whether you signed it, was
not put in writing?
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Ans. 1T won’t be positivs about that ; it was talked ofpretty
strong, and may have been put iu writing; my impression
is we found out we would have to work a little different from
that plan, and dropped it; I think we thought we could put
this matter into one suit, instead of having so many.

Quest. If that agreement was reduced to writing, who
wrote it ?

Ans. I think by Dickerson (James S.), if it was.

Quest. Were not you and John D. G. Carlile at Mrs.
Eliza Carlile’s house with an agreement of that kind reduced 10
to writing, and did not one or the other of you ask her to
sign it?

Ans. Me and Mr. John Carlile were never in her house
with a paper of that description—we were never there to-
gether on business of that kind.

Quest. Did either one of you, at any time or place, ask her
to sign such a paper ?

JJW I don t know what he done—I never did-—never
spoke to her in regard to it.

Quest. About three years ago, do you remember being at 20
Mrs. Carlile’s house, or near her house, at a time when John
G Crater was there ?

Ans. No, sir; not near the house; we may have been to-
gether in the orchard when we were levelling—that’s the
nearest to the house we were ever together, I guess.

Quest. If such a paper was drawn up, can you tell us where
it may be found now, or who has it ?

Ans. If there was such a paper, I wbn’t be positive as
ever see it—I think it must be in Mr. J. S. Dickerson’s
hands or Mr. Carlile’s. 30
Quest. Are you right sure you never signed such a paper ?

Ans. T won’t be positive.

Quest. Who first proposed or started the idea of having
such an agreement ?

It must have been between us three—we was to-
gether frequently talking this matter over.

Quest. Which one of the three first suggested it ?

I think Mr. Dickerson—won’t be positive of it.

Quest. You say it was afterwards agreed to pursue another

plan—what plan ? 40
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Ans. To each one commence his own suit.

Quest. Has Mr. Dickerson commenced his ?

Ans. I think not, unless he has done it lately.

Quest. Have you commenced yours ?

Ans. Ho, sir.

Quest. Mr. John D. G. Carlile began his nearly two years
ago—didn’t he ?

Ans. Yes, sir.

Quest. Why haven’t you commenced yours? [Objected

10 to by Mr. Little.]

Ans. Well, if I answer that I will answer it in this way:
I thought I would see how they would get along with this
suit; I thought a year ago I would commence myself, and
see if I couldn’t get along faster.

Quest. Then you have been waiting the result of this suit,
have you not?

Ans. As I told you before that is what I thought of.

Quest. If this suit should terminate adversely to Mrs. Car-
lile, you would regard the prospect of your suit less encour-

20 aging, would you not ?

Ans. Ho, sir.

Quest. Why, then, have you waited to see the result of
this suit ?

Ans. T didn’t think it would be worth while to have too
many suits at once; I think my prospect at that outlet is
just as good if the widow didn’t recover anything, as it would
have been before.

Quest. In what way or in what respect did you think it
would be prejudicial to have too many suits pending at once?

80 Ansi I don’t know as I can answer that.

Quest. What is the difficulty about answering it ?

Ans. I don’t know as I can state, sir, that.

Quest. What you want, I suppose, is to have Cooper’s dam
so much reduced that the water below the outlet will nm
away as freely and as quickly as it does from your land
down to the outlet ?

Ans. So that it won’t affect the outlet; if it only gets
away I don’t care where it gets to if it don’t affect the out-

299

40 th. Suppose they had dug for a mile above Budds
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bridge such a ditch as was dug below Budd’s bridge, and
the river below Budd’s bridge had been left in its natural
condition just as it was forty years ago, wouldn’t the water
have dammed up at the end of their ditch, and a considera-
ble distance up it ?

Ans. Of course it would; it wouldn’t discharge it below
as fast as it came down.

Quest. You say you used to go down in that direction to
get your milling done—where did you get it done ?

Ans. I used to get it done at Cooper’s mill, when Dorland
was there and when Yanderveer was there, and when Doug-
lass was there.

Quest. Have you ever seen the day when that meadow
land of Mrs. Carlile was worth a hundred dollars an acre,
that is when it would bring a hundred dollars an acre in
market, or be worth a hundred dollars an acre in connection
with the farm?

Ans. I should think it worth that to me, and more too, if
I owned the farm, but not in the situation it is at present.

Quest. My question is not what the meadow would be
worth in such a condition as your meadow is now, but
whether you could tell us any year when it was worth, as it
then stood, $100 an acre ?

Ans. I should consider it to be worth that with the farm,
not separate from it; if I had had that farm ten or twelve
years ago I should think it was richly worth $100 an acre,
and more too.

Quest. In what year, as it then stood, was it worth $100
an acre ?

Ans. In Mulford Carlile’s day.

Quest. Which year of his lifetime ?

Ans. Until it was overflowed—don’t recollect how long
ago it was.

Qret. Was it worth $100 an acre in the year eighteen
hundred and forty-two?

-dws. I can’t tell how long the water has been on that
mea ow, or I could answer your question very quick; the
wa er may have been on twenty years, and may have been
ess>it has been overflowed by freshets ever since I can re-
i?em er> I consider those freshets no great damage to

o meadow, think they are an advantage sometimes.
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Quest. Was it worth arty more than $100 before it was
overflowed ?

Ans. It would be to me, if I owned the property.

Quest. How much more?

Ans. I can’t tell you exactly.

Quest. Fifty dollars?

Ans. Well, if 1 owned the property I wouldn’t dispose of
it—take it away from the farm—for a hundred and fifty dol-
lars.

Quest. Would you dispose of it for two hundred dollars?

Ans. No, sir, I wouldn’t sell it at any price; such a mead-
ow as that is a great privilege to a farm like that; you pas-
ture it all the fore part of the season, and mow it in the fall

Quest. When was it that the tumble of the dam consisted
of a stick of timber that rested immediately on the stone
work ?

Ans. I think it was in—I can’t tell the year—but I think
it was in the time Douglass was there—can’t tell whether it
was in old Douglass’ time or his son’s ; I recollect the water
shooting over the whole length of the stick of timber that
lay on the stone.

Quest. How long was the dam in that condition ?

Ans. A number of years—couldn’t tell how many; recol-
lect for a number of years the water shooting over that tum-
ble the whole space.

Quest. Were there no gates to the dam?

Ans. I think not at that time.

Quest. Do you mean to say that for a number of years be-
fore Mr. Douglass was there that there were no gates to that
dam by which they could raise or lower the water in that
pond as their wants required ?

Ans. 1T Won’t be certain whether it was in Mr. Douglass
time; it might have been when John L. Thompson was
there ; I know the water ran over the whole length of the
tumble for some years—I often stopped and looked atit
when I was going to the fulling mill.

Quest. Did you see the water running over the dam as you
went and came from the fulling mill ?

Ans. Yes, over the whole length of the tumble ; it went
over very rapidly at high time of water.



Quest. When your position was in front or at the side of
that fall of water, how could you tell what the structure of
the dam under that fall was ?

Ans. T have been on it when the water was low, and been
down under it when the water was low oftentimes when the
water didn’t tumble over it.

Quest. Can you tell us of any other grist mill dam that was
ever made that didn’t have gates by which to regulate the
height of the water in the pond as the necessities and conve-
nience of the mill required ?

Ans. There might have been a gate there at that time, but
I think not; it's a good many years ago.

Quest. Prior to the year 1846 was there anything that led
you to take any interest or concern in the construction of
that mill dam, as to how it was made, or what it was made
of?

Ans. No, sir; I don’t know of anything; I used to be at
the mill, and would walk out under the dam on the stones;
I won’t be positive about the gate at that time—there may
have been a gate there, and down at the time, and the water
shooting over the gate.

Quest. You speak about putting a stick in the outlet, some
three years ago, with a view of measurement, how was the
water at the dam at the time you put that stick in ?

“4ns. The pond was all drawn out—it was very low—and
Iwon’t be certain but what they drained it out to fish it; I
took a long stick, and drove it down strong, and then took
fiiy knife and cut a mark at the surface of the water, as it
then was, on the stick; on Monday morning I found that
the water was eight and a half inches (and I think eight and
three-quarter inches) above the notch I had made; my stick
was driven at the lower part of the outlet, at its end, just
opposite to where Mr. Carlile used to water.

Quest. Give us the best idea you can as to how far below
the top of the tumble dam the water was on Saturday, when
you drove that stick in the outlet ?

<4ws. 1 never took no measurement from the water; the
pond was pretty much empty, if not quite, when I was there;
n*y impression was that there was no water against the dam

on, it was so low; the water must have been several feet

elow the top of the tumble dam at any rate.
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Quest. Was there any water in the pond more than the
natural stream that Saturday afternoon ?

Ans. I think, if my memory serves right, there was, but it
was in low places, where it couldn’t conveniently run off.

Quest. You state that you would think the saleable value
of the farm would lose fifteen hundred dollars by the water
on the meadow—just tell us what items and in what way
you get at that fifteen hundred dollars ?

Ans. I should consider by the overflowing of that meadow
and draining the water, and the raising the water it nakes
it very unhealthy; I wouldn’t have it on my farm for double
the mone}h . s sy

Quest. In the estimate which you have given us, at wnat
price per acre do you put the injured land ?

Ans. I don’t know as I could answer you that directly.

Quest. Did you make that estimate without allowing any
specific valuation to the land per acre?

Ans. I should consider such a meadow as that on a tem
of mine would injure the sale of the property full fifteen
20 hundred dollars.

Quest, repeated. ,

Ans. I think I put no specific valuation per acre onth
land injured in making my estimate.

Quest You made some allowance in that estimate tor
what you supposed would be the unhealthiness caused by
the flowage, did you not ?

Ans Yes sir.

Quest. What part of the fifteen hundred dollars do ym
allow for the danger to health from the flowage ?

Am.I haven’t made any allowance for that at a ,J
wouldn’t want, yourself, to move into a Um * *
buy property there at all; I should not want it to be so at
—should rather see it all a pond. vat that

Quest. In your estimate you assume, do you not, that
flowage would injure the saleable value of the rem
part of the farm ?

Ansy» Of course it would.

Quest. In your estimate, how much per acre di y "
for depreciation to the other parts of the farm by r
4.0 the flowage ?
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\Ans. I didn’t make any calculation about it by the acre at
allmade no such estimation by the acre.

Quest. Are your meadows (the low lands next the river)
flowed any now ?

Ans. Yes, sir; the water is standing on some part of it the
bigger part of the year round, unless it is a very dry season
asit is now; the first part of this season it was very wet; I
should say these parts are flowed for six months in the year
in ordinary years; this has been so for six, eight, or ten years.

Char les Ming.

Subscribed and sworn to, this 1st day of October, 1863,
before me.
Alfred Mills, M. C

Solicitor of defendants offers in evidence a paper, purport-
ing to be a copy of a letter from Theodore Little to Nathan
A. Cooper, esq., dated July 26th,.1860, which I have marked
Exhibit 3 on part of the defendants.

It is agreed by counsel that this copy may be used in evi-
dence in the same manner as the original letter, with the
understanding that if the original is produced, it shall be
used in place of this copy.

Examination here adjourned until Monday morning, at
nine o’clock, at same place.

A Ifred Mil 1s.

Monday morning, October Sth, 1863, examination resumed
pursuant to adjournment, Mr. Little appearing for defend-
ants, Mr. Yanatta for complainant.

John D. Q. Gadlile, a witness produced on the part of the
defendants, being duly sworn, on his oath says:

1live at Chester, a half mile from Cooper’s mill to go
across, and three-quarters of a mile to go by the road; will
e fifty-one years old next November; I was brother to

omas M. Carlile; I have known the lands now owned by

1s. Eliza Carlile ever since I have any recollection of any-
* lived on there till 1830; I went away in 1830, re-
turned in 1835, and lived there till 1842, in the spring; in
1 e spring of 1843, moved on to the farm I now live on; I

2s
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mowed the meadows on Mrs. Carlile’s farm five years while
I was there—I pretended to own them ; the hay that I cut
was fair quality of grass, a mixture of foul meadow, red top,
and timothy on the higher part, and some hog next the river;
with the exception of a point nearly opposite the house that
runs down the stream, (which is a little wet, springy, the
springs coming from the upland,) the land was perfectly dry,
unless there was a freshet; a little farther up the stream
there is a little place in the meadow where there used to be
a bunch of bushes, I think probably three rods from the
stream; I frequently drove between that place of bushes and
the stream, when I had occasion to in drawing hay; that’s the
condition of the low places at that time; I think the mead-
ows have changed in quality since that time; there is some-
thing that grows there in the shape of grass as high as my
head; I have frequently been on them for the last eight or
ten years, and been along by the side of them; I once used
that meadow for training a horse—that was in 1841; the
meadow then was dry.

Quest. What has caused this change in the meadows since
1841?

Arts. From the raising of the mill dam.

Quest. Do you remember the repairs at the dam made since
1841 by John Yandoren?

Ans. I see them frequently at work—it was in 1846.

Quest. Were you there at the dam, or passing there while
the repairs were being made ?

Ans. I was.

Quest. Did you notice any raising of the water after those
repairs were made, and if so, how soon after the repairs
were completed ?

Ans. I did, sir; I did, sir, after 1846—1I noticed it on the
meadow, the widow’s meadow, then my brother’s.

Quest. How has it been from that time on to the present
time?

Ans. It’s been on all the time, more or less, till 1854 ar
1855,1 think; as far as my observation goes, it has been a
sheet of water for six months in the year; since 1854 and 185
I have observed it very closely.

Quest. Did you ever hear your brother, in his lifetime,



complain of the raising of the water by this dam ? [Ob-
jected to.]

Ans. I have, frequently.

Quest. Did you, during his life, ever hear of any agree-
ment on his part to the raising of that dam ? [Objected to.]

Ans. 1 never did, sir; to the best of my knowledge I never
heard it till this suit was commenced.

Quest. Do you remember what constituted the tumble of
the dam before the repairs in 1846 ?

Ans. Not particularly; the water did not interfere with
me, and 1 did not notice it particularly, with one exception—
that was Mr. Douglass putting those pins in the stick which
I suppose was the tumble, and put some boards against it—
and I have noticed it frequently before 1846, when there was
nothing there at all; there would be a temporary fixture, and
when the water got up it would go away; as far as my recol-
lection goes, I should judge there was something there part
of the time.

Quest How did they get across the dam, at that time, to
remove the boards when they wanted to remove them ?

Ans. 1 think, sir, when the water was high they pried
them out with a crow-bar, and then the boards went down the
river and I have heard of men’s falling over the dam, and
I have heard of men’s getting to them in a boat with a rope
tied, to the bridge—don’t know whether it was so or not.

Quest. From the observation which you have made in the
neighborhood of that pond, when it is just full, at an ordi-
nary time of water, how much higher is the water now than
it was prior to the repairs in 1846 ?

Well, sir, as near as I can come at it, I make it three
foot and four inches, as near as I can make it by measuring
and observation.

Mr. Little here leaves, and Mr. Gage conducts examina-
tion on part of defendants.

Quest. Are there any water marks there from which you
have formed your opinion ?

Ans. Nothing more than rocks and trees and the land in
general.

Quest. Is there any particular rock ?

i jW " e8 8r>there is one in particular right where the
ea of the pond used to be, or very near it.
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Quest Is it a large rock ?

Ans. It is, could not be moved about.

Quest When the dam was full, before it was raised in
1846, did the water cover this rock ?

Ans. It don’t now—very nearly though.

Quest How much higher upon the rock does the water
strike now than it did in 1846 ?

Ans. From my measurement (I didn’t want to exaggerate
the thing), I make it three feet and a half.

Quest When did you measure it?

Ans. T measured it last summer and last Friday—dont
recollect the time—last summer a year ago went upina
boat.

Quest Did you ever have any conversation with John Van-
doren in relation to raising the water ?

Ans. Well, sir, I don’t think I have—I might possibly.

Quest Have you ever measured the water in the flume?

Ans. Yes, sir.

Quest When was it ?

Ans. I think I measured it two years ago, and I measured
it last Friday again; I lost the memorandum of the depth
of the water when I measured it two years ago, and that in-
duced me to measure it again on Friday; last Friday the
depth of the water was seven feet—the pond wasn’t full; I
measured the height of the flume on Friday, made it seven
feet and nine inches; I did not then measure the water in
the trunk; the height of the trunk, inside, was five feet
eight inches; I should judge that the trunk has been raised
—1I wouldn’t want to come to a decision precisely how much;

30 I will give my opinion; it’s very plainly to be seen where

40

the stone wEre placed in the pillars at the time the od
trunk was taken down ; as for the timbers under the present
trunk, they are of all thicknesses from eight to fourteen
inches; the bottom of the trunk is two feet and ten inches
higher than the bottom of the flume ; I think the trunk has
been raised two feet and ten inches—it is a larger trunk
every way—bigger, heavier, and higher; the road runs
through the pond, and the dam is below the road.

Quest. How much has the road been raised ?

Ans. Well, sir, I should judge from three to four feet, in
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my opinion; it was raised with stone and dirt; directly after
the repairs were done at the mill, the road belonged to a
turnpike company, and the next spring Mahlon Ward (I
think) was overseer, and filled in between the bridges and at
both ends of the two bridges; and on the west end he filled up
on to the foot of the hill which is called, Obadiah Howell’s ;
there has been filling done there since that time—at different
years they have drawn in more or less; this last spring a
year ago Mr. Gulick was overseer, and he commenced at the
bridge again, and filled it in, probably half way to the hill
again, and this summer he has carried it in up to the hill
again—this was on the west end towards Howell’s ; I think
M. Gulick has raised the centre of the road from one foot
to eighteen inches; the bridge has been raised since 1846;
I couldn’t say how much—think it has been raised and re-
built three times since 1846; I should think the centre of
one bridge was eighteen inches higher than the road—the
other bridge is flat, and that is higher than the road.

Quest How much do you think the bridges have been
raised since 1846 ?

Ans. Should think the west bridge has been raised nearly
four feet should judge the other one was certainly three
feet higher.

Quest. Do you remember anything about an eel-weir that
was opposite Mrs. Carlile’s ?

Ans. Yes, sir.

Quest. When did you last see it there ?

Ans. The last I see it there, if my memory serves me, was
in 1841 or 1842, about the time I helped build a barn—it has

een gone from there since that time; I remember an eel-
weir standing lower down the river—the one that I saw
lower down the river is not there now.

Quest. Why were they removed ?

. sir? it don t look like putting one there now—
it is a pond of water. You couldn’t have an eel-weir there
now.

Quest. After the raising of the dam in 1846, if the pond
0 Jva“er was full, would it cover where the eel-weirs were ?

ns. Why, in an ordinary time of water there was a great
many places along that river about that eel-weir that a man
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could wade the river with his boots on, and if they were
tight he wouldn’t wet his feet—I mean by the upper ee-
weir—this was before the dam was raised; I think now it
will trouble a stranger to tell where the channel was, unless
it is a very dry time.

Quest. How much deeper is the water now at the upper
eel-weir than it was before the dam was raised ?

Ans. I don’t know that I have been in the river at the
point where the eel-weir stood since the water was raised.

10 Quest How much deeper do you think it is ?

Ans. A few rods below this eel-weir (perhaps fifteen ar
twenty rods) ; I have been in the river frequently since; I
think, as near as I can judge, from a rock where I watered
my horses five years, the water is about three feet deeper,
this rock is opposite the widow’s house.

Quest. How much of Mrs. Carlile’s land is injured by
raising this dam ?

Ans. As near as I can judge there is about seven acres
which I suppose is injured.

20  Quest. What would be the value of this land if the water
was kept ofl¢?

Ans. Well, sir, when I owned it I considered it the most
valuable part of the farm—I should think it worth a hun-
dred dollars an acre.

Quest. Hid you consider it worth a hundred dollars an
acre before the dam was raised in 1846 ?

Ans. 1 did, sir.

Quest. What is it worth in its present condition ?

Ans. I consider it a nuisance to the farm—I don’t consider

30 it worth anything at all.

Quest. Hoes it affect the value of the farm independent of
injuring the land itself?

Ans. I should think it did very materially.

Quest. How does it affect it—reduce its value?

Ans. Yes, sir.

Quest. How much, in your estimation, does it reduce the
value of the farm ? [Objected to.]

Ans. Well, sir, I wouldn’t want it there at all; ami w
reference to the farm, I should suppose with some men it

40 would depreciate it half of the value of the farm.
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Quest. What would the farm be worth if the water was
kept off of the meadow ? [Objected to.]

Arts. As for myself, if I owned the farm, I certainly would
rather have the farm as it was formerly by fifteen hundred to
two thousand dollars.

Quest. You think, then, that the farm is not worth as
much now, by $1500 to $2000, as it was before the dam was
raised in 1846 ? [Objected to.]

Ans. That’s what I mean to say, sir.

Quest. Why has the raising of this dam or the flowing of 19

the meadow reduced the value of the whole farm ?

Ans. My opinion is, by flooding this flat half the year, and
the grass growing upon it such a burthen, and a good part
of the time left on the ground, and decomposing there, that
it tends to make the place unhealthy; that would be a seri-
ous objection to buying the farm.

Quest. How far is it from this meadow that’s flowed to
Mrs. Carlile’s house ?

Ans. Think, perhaps, it is twenty or twenty-five rods.

Quest. Hid you ever hear her make any complaint about
the stench or smell arising from the decomposition of the
vegetable matter there? [Objected to by Mr. Vanatta.]

Ans. I have, sir.

Quest. Have you ever heard her make any complaint more
than once ? [Objected to.]

Ans. Yes, sir.

Quest. Have you ever noticed it yourself?

Ans. 1 have, sir.

Quest. How much higher is the house in which Mrs. Car-
lile lives than this meadow ?

Ans. 1 should judge about thirty feet.

Quest. How much would you have that meadow flowed as
it has been for the last ten or fifteen years, for, if you owned
it?> [Objected to.]

I wouldn’t have it flowed for a hundred dollars a
year, independent of other considerations.

Quest. If you owned it, how much would you ask to con-
vey the right to flow the meadow as it has been for the last
ten years—that is, including everything, not only the damage
to the meadow, but the damage to the farm generally ?
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Ans. Why, sir, I wouldn’t have it there at all—you
couldn’t hire me to have it there at all; I wouldn’t have it
there for $1500 to $2000; I wouldn’t sell it from the farm at
all; I consider the meadow of great value to the farm—to
any farm.

Quest. Why is it of great value to the farm ?

Ans. It could be pastured a month earlier than any upland
on the farm—I mean previous to the year 1846; after pas-
turing, we could cut a good burthen of hay off of it thatis
when I owned it.

Quest. Does the flowing of it render it unfit for pasture
and meadow ?

Ans. Yes, sir.

Quest. Have you at any time seen a stick of timber sup-
posed to be a part of the sill taken from the old dam ?

Ans. I have, sir; last summer, I didn’t notice the time,l
got a stick off of Mr. Nicholas’ mill dam, just below the
general’s mill—it had lodged on the dam, the stick whichI
supposed went from Gen. Cooper’s old dam; I took it from
there (Nicholas’ dam) and brought it up as far as Mr. How-
ell’s ; I will give my reasons why I suppose this stick to be
from the old dam ; in the present dam the rafters are dove-
tailed into the sill at the distance of four feet apart, andin
this old stick the distances between the holes in it was four
feet; it had been broken in two—the stick was round.

Quest. What did you do with it ?

Ans. It is at Mr. Howell’s now.

Quest. Why did you do so ?

Ans. 1 thought it would be well to take care of the stick

Cross-examination by Mr. Yanatta.

I pretended to own part of the farm owned now by Ms.
Carlile; I had no deed for it—we made a division of it; I
afterwards sold out to my brother.

Quest. When did you and he make that division?

Ans. 1T think it was in 1836; I got the east end of the
farm laying next to my line now—and I supposed it to he
half of the farm; I think the general direction of the d-
vision line between my part of the farm and Mulford s rm
from northwest to southeast; we both occupied the house-
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it was on the land that fell to me; all of the river front, ex-
cept at the southeasterly corner of the farm, was on my
share; I think about thirty rods of Mulford’s share bounded
on the river; his was all upland except the point that joined
the river, the lane that runs from the barn to the river was
on my share; the division line ran about a rod south of the
lane; I suppose I had the half of the farm; there was one
hundred and thirty acres in that part of the farm that lies
there; in Washington township there are forty acres in one
tract, and there was formerly thirty acres in the other—some
has been sold from it.

Quest. Then you supposed you had in your share alto-
gether, how many acres ?

Ans. In the neighborhood of a hundred acres.

Quest. Was any part of the land in Washington put in
your share? ,

Ans. 1T had half of the forty acre tract—and of the one
hundred and thirty acre tract I had about half; I had about
cighty-five acres altogether in both townships.

Quest. When did you sell your share to your brother?

-4ns. I sold to him, I think, sir, in 1841 or 1842; I made
adeed to him.

Quest. What did you get for what you conveyed to him ?

Aps. I think he gave me two thousand dollars; land
wasn t considered worth as much then as it is now; my farm
1gave three thousand dollars for, and I wouldn’t take eight
thousand now.

Quest W as there any of the land in your share of that
arm which you conveyed to your brother at that time more
valuable than this meadow land along the river ?

Ans. T think not, sir—none as much so.

_ Quest. -Was there any such land in your brother’s share as
tnis meadow land ?

8r* no suck lan(l in the part he owned, except
Twf°ln*In “‘ron® the barn I spoke of; there was in that,
LL 4 - one half to three-quarters of an acre; this is not
rivp ~ a* * ere *8 a little descent from the upland to the

Quest. Were there any buildings on your brother’s share
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when you divided, and if so what? [Objected to by M.
Gage.]

Ains. Yes, half of the barn.

Quest. While you lived ther, ewhat quantity of hay per
acre did you get off of that low land ? [Objected to by M.
Gﬁ.] , . X

s. Ithink there was acres upon it thatT got two ton from
and there was some where I didn’t get near so much; I recol-
lect one year of putting up two stacks on the meadow and
filling a wagon house that stood in the forks of the road, oneo
which leads from Mrs. Carlile to me, and the other goes
round northwest of my place, on the other side of te
stream. - . , .B

How many acres of that meadow yiel(ie(i two ton
per acre of hay ?

Ans. As far as I can judge there was half of it.

Quest. Which half was that?

Ans. Where the heaviest grass grows now (or whatever
you may call it, I don’t call it grass).

Quest. Whereabouts is that? . -

Ans. It is on the lower end of the lower meadow-it
would take three-quarters of that meadow, and take the up-
per meadow, from one end to the other, as far up asny
bridge, except the knoll.

Quest. Who helped you cut, cure, and gather that nay
those five years ? ! .T

s. I wouldn’t pretend to tell you p0s1t1vely, but 1en
tell you some of them that worked for me through the sum
mer season—Aaron Roberts worked for me one summer, and

30 I think Andrew Ammerman worked for me one summer;

40

think Nicholas Corwin helped me cut it a couple of years,
I think John G. Crater helped me cut it one year.

Quest. Are there not springs breaking out at a num e
places on the rise between the upland and the low land, d
charging the water from the upland on to the low
[Objected to by Mr. Gage.]

Ans. Not to my knowledge, nor never was, from on
to the other, except in front of the house, which
spoken of heretofore.

Quest. Before the dam was raised in 1846, did you o y

d
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brother, or any one for either of you, ever go to Cooper’s
mill to get them to raise the gates in the dam, so that the
grass or hay could be got off of the meadow ?

Ans. 1 can’t tell you what he done, sir, only from hearsay,
but I went myself to ask Mr. Douglass, and asked him to
raise the gates, and let the water off of me; this was after
the dam was raised.

Quest, repeated.

J4ns. I never heard anything of the kind before the dam
was raised; I never did anything of the kind myself.

Quest. How much of the meadow is now actually covered
with water, when the pond is full, in an ordinary stage of
whter ?

Ans. As far as my judgment goes, there is not an acre that
is not covered in an ordinary stage of water.

Quest.t How many acres are actually covered with water
when the pond is full in an ordinary stage of water ?

Ahs. I should judge about five acres; there is some in the
pasture lot that is covered at the same time; I never seen
the land run—it is merely my opinion.

Quest. Do you take in what is in the pasture lot to make
up the five acres ?

Ans. T do, sir.

Quest. By the pasture lot, you mean the lot on the west
side of the river above the bridge ?

Ans. 1 do, sir.

Quest. Do you mean to be understood that flowage is
caused wholly and entirely by the dam ?

Auns. 1 do, sir.

Quest. Haven’t you frequently said that the obstructions
in the stream were so great that it made very little difference
whether the gates in the dam were up or down ?

Ans. I never said it in my life; have said frequently I
t ought it made but very little difference whether they were
there or not, for the water of the channel is very near the
evel of the bank in any ordinary time of water—and for six
1%oaths in the year it is all overflowed; they skate on it in
t ewinter; I think Mr. Carey asked me last winter about

ose gates I said it was immaterial in the winter whether
they were raised or not.
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Quest. In the summer time, and on more than one occa-
sion, have you not said that there was so much obstruction
in the river that there was little or no use in raising the
gates at the dam ?

Ans. Not to my knowledge, sir; I have talked to M.
Vanderveer frequently and to others that I thought those
gates wouldn’t carry off a quarter of the water in a high
time; the gates are down all the time except in a time of
freshet; I have frequently seen them for three months ata
time when both would be up from two to three inches, and
this was high time of water; and this last summer a year
ago I seen them up, perhaps from June to July, a mouth
right along; I have seen the water run over the road three
times during that month while the gates were up.

Quest. Have you not repeatedly said that obstructions in
the river above the dam caused the water to stand, and pre-
vented it flowing off?

Ans. 1 have never said so; but I have repeatedly said that
I thought they had nothing at all to do with the flowing of
the land, because I thought it was nothing but a mill pond
from Gen. Cooper’s mill to my bridge; there is trees onthe
banks two feet over that are dead—and one that is two foot
over at the base, and stands on the west bank of the outlet,
is dead.

Quest. What do you mean by saying that they had nothing
to do with the flowing—what do you mean by they ? [Ob-
jected to.]

Ans. T mean the brush and mud that is settled all along
there in the bed of the river—perhaps three feet deep in

30 places; that’s the present situation of the river from the

mill dam to my bridge; it ain’t as it used to be—not at al.

Quest. Then, if I understand you, your idea is that that
accumulation of mud and brush is no obstacle to the flowing
of the water, and has nothing to do with the raising of the
water on Mrs. Carlile’s land ?

Ans. Yes, sir; I have said repeatedly that you might =
well have it filled up with mud and brush as with water; I
couldn’t see that it made any difference with the channel
whatever; in my opinion, that filling up with mud and

40 brush has nothing to do with the flowage of Mrs. Carliles
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land; from my measurements, I find that the water at my
bridge, in an ordinary time of water, stands two feet higher
than it used to; I watered my horses right at that point
where I made my measurement for ten or eleven years after
I moved on my present place.

Quest. If you take a ten quart pail, and pour eight quarts
of water into it, the pail will hold all the water, won't it?

Ans. 1 should think it would, sir.

Quest Suppose you empty the pail, and then fill it three-
fourths full of mud, and then pour in your eight quarts of 10
wa er, what will become of the water—will it stay in the
pail or run over ?

Ans. It would naturally run out.

Quest. If, then, the old channel of that river along Mrs
Carhle’s land has been filled three feet in thickness with mud
aud othor obstructions (brush; &c.), how is it possible to pre-
vent the descending water from overflowing her land ?

I suppose it would naturally overflow—but those ob-
structions wouldn’t keep the water there six months or nine
months in the year—it would evaporate, if no other way; I 20
have seen that stream raise four feet at my place, and I think
when it gets up two feet it will cover a thousand acres of
land above me.

Ouest. I those ohstructions will delay or hold bhack the
waler one day or six hours, can you give us any reason why

moved? °© * COntinuousl” for six months, if they are not re-

¢ud. Not any, sir; for | think the water lays there Six
months in succession and longer, ofif and on.

Quest. Has there not been a dam at Cooper’s mill as Ton« 30
asyou can remember?

There has.
Quest. Were these obstructions in the stream which we have
een speaking of opposite to Mrs. Carlile’s land at the time
you sold to your brother ?
twn were n°t> except the eel-weir; and there was

site * aCeS 1%etween my bridSe and the eel-weir—one oppo-
se-. 6 P°Int °f land that divides tbe meadow, at which

anv _8& _ SWift eurrent 51 could walk across there at
inary time with my boots on without wetting my 40
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feet; there was another place, perhaps thirty rods above this,
where the current was very swift—I could hear the water
run before I got to the river, perhaps two rods off; I know
every part of the river between my bridge and the dam
have traversed it perhaps a hundred times; I have fished the
river also from Saccasunny Plains to my place—I mean to
say that I have travelled in the bed of the river a number of
times.
Adjourned for dinner till half-past two o clock p. m.

Afternoon.— Cross-examination continued.

Quest. Can you tell us when the work of widening,
straightening, and deepening Black river, from Budd’s bridge
to Carlile’s bridge, was completed ?

Ans. I think X can very nearly—it was in 1837 or 1888;
it was completed the same year it was commenced ; my land
adjoins the outlet on the east side; I should think my line
on the river is somewhere near a half a mile—helped clean
it once ; Mr. James S. Dickerson’s land lies next to mine up
the stream; I should judge his line on the river is about one
hundred rods; I have a lot next above James S. Dickerson,
containing about thirty acres, but this doeB not run to the
river ; when it was sold to me the front on the river was re-
served ; Elijah Dickerson owns next to James S. Dickerson
on the river, a lot of four or five acres; Elijah Dickerson s
line on the river is some thirty or forty rods.

Quest. Whose land comes next to Elijah Dickerson on the
river?

Ans. Charles Ming’s ; his line does not extend to Budds
bridge by, I think, one hundred and fifty rods; Stephen

30 Budd comes next on east side of the river.

Quest. After that ditch, was your low land next the river
any freer from water than it was before it was dug ?

Ans. It was; I bogged off the upper end of it completely
to the bank of the river; there is some on the lower end
that I didn’t bog—and the reason that I didn’t bog it was
that there was so much water on to it after the dam was
raised that I couldn’t do it; where I did bog I cut as goo
hay as ever I drawed in the barn—foul meadow as high as
my breast; I burnt my bogs there on the ground-—sprea
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the ashes there on the land; have not measured the ground
at all next the river.

Quest. Are your meadows now as good as they were in 1845 ?

Ans. 1 consider twenty acres of my low land worthless,
and worse than worthless; it is dangerous to turn on it—I
have lost two critters there within five years; the land that
I bogged oft* if any man will drive a team on it within a
hundred and fifty yards of the river I will give him the land.

Quest. Did you make the meadows near the river, or had
they been hogged off and made into meadow when you
bought them ?

Ans. 1 made them, sir; I commenced at them in 1844; 1
did not get the bogs all burnt the first season that I cut them
offfinished the next season; the streams got all filled up
with water the first season—it was late when I begun, and so
I didn’t get done till the next season; I seeded down my
meadow next the river in 1845, probably in September; I
had a crop of grass there the next year after I seeded it—a
very good yield, but not as good as it was the next year; it
was better the second year; I should think I got a ton and a
half an acre the second year I mowed it; I haven’t mowed
this ground in ten years; I think the yield was equally as
good the third year as the second; the fourth year it wasn’t
the half as good—it was growing up with bog coming in
again; the fifth year I didn’t mow it all—it was mowed by
some other folks; it begun to get a pretty good yield of bog
grass after I quit; they didn’t drive below the ditch—what
they cut they carried off; they mired the horses twice above
the ditch where I formerly had ploughed.

Quest. When was the last time those meadows were mowed,
either by yourself or some one else ?

Anps. It was mowed down to the ditch this year—and the
man who mowed it next the ditch told me he worked in the
water up to his knees, and carried the hay off on poles.

Quest. Have those meadows been mowed by you or some-
body else every year since 1850 ?

“4ns. Yes, sir; the part between the ditch and the river

as not been mowed for the last five or six years, and the
bogs are as large as they used to be, nearly.

Quest. Do you think there was any more water on your
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meadows the last year you mowed it yourself, which was
1851, than there was the second year you mowed it ?

Ans. Yes, sir; there was more water, and that was the
reason I stopped mowing it—and a great deal more now than
there was then, as much again.

Quest. Has, then, the water on your meadow been increas-
ing every year since 1851 ?

Ans. Yes, sir; from 1846 to 1854 it appeared to he about
the same thing—getting a little worse, if anything; from
1854 to the present time, as far as my observation goes, that
land of mine now in question, and James S. Dickerson’s and
others adjoining, is a sheet of water six months in the year,
as near as I can judge; I can see it while setting in ny

chouse, and every time I am on the road from Ming’s towards

20

30

my house; I think I can see over fifty acres of land when
setting in my house, perhaps sixty, that is covered by water.

Quest. Haven’t you seen your lands adjoining the river,
and Dickerson’s and Ming’s, covered with water when
Cooper’s mill pond was drawn down, and the water two feet
or more below the top of his tumble dam ?

Ans. I never have; I have never seen the water drawed
off of that pond since 1846; you can’t draw it off; I never
seen a dam like it in my life.

Quest. Haven’t you seen the water standing on your land
next the river, and Dickerson’s, when the water at Cooper’
dam was two feet or more below the top of the dam ?

Ans. I have, sir; but I have never seen that mill pond
drawed down to that height, since the repairs in 1846, for
six hours at a time.

Quest. You said you didn’t believe they could draw the
water out of that pond—tell us why you think so ?

Ans. There is not a gate nowhere about the premises, that
I have ever seen, that raises to let the water off of the bot-
tom of the pond.

Quest. Do you know an oak tree on the east side of the
river, nearly opposite the mouth of Tanner’s brook, that was
marked by Judge Valentine when he was levelling there?

Ans. I do; probably saw him mark it.

Quest. Have you measured the water at that point fie

40 quently since the judge made that mark?
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Ans. T have; for perhaps three years past.

Quest. How frequently in the course of a year?

Ans. 1 think every day for a week—one week in particular
when the judge was very busy along the river, and called
my attention to it.

Quest. Have you not measured it very frequently, and at
different seasons of the year ?

Anps. I think I have, sir.

'Qest. Have you, at the time of making those measure-
ments at the tree, measured the water at the dam, and taken 10
the distance of the surface of the water from the tumble ?

Ans. I have, sir; and more particularly on a rock that is
on the widow’s land.

Quest. Haven’t you frequently found the water at that tree
as much as twelve, eighteen, and twenty-four inches higher
than the top of the general’s tumble dam ?

Ans. T have, sir; I paid more particular attention to the
water raising and falling this summer a year ago—it was at
the time those gates were up when the general was operating
around there, and told me at the time that the gates 20
didn’t keep the water there; and there was more rain fell
that summer than I ever seen in that season of the year be-
fore in my life, to my recollection.

Quest. How much higher than the top of Cooper’s tumble
dam have you seen the water at that oak tree ?

-dws. I think, sir, I have seen it three feet higher in a
freshet.

Quxst. Haven’t you seen it eighteen and twenty-four inches
higher than the top of the dam not in a time of freshet ?

4 ndaMfedilke s i M EhRE S ntd VS OTRRCOHADS Wil
amount to anything, the water was so high.
I Quxst Give us the first dates of your measurements at the
Ipm-oak tree that you have a measurement of?
June 6th, A. D. 1862.
I  wst You then found the water how much below the
mark on the tree?
lad ~ "ba”* “me water was running over the cap,
tre *"e y a‘er was eighteen inches below the mark on the
ee>don’t know what was the depth of the water on the 40
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cap, perhaps three or four inches; think the gates were up.

Quest. Give us date of next measurement at that tree ?

Arts. June 8th, 1862; the water was seven inches higher
than it was at my measurement on the 6th; I did not mea-
sure from the mark on the tree at that time; at this second
measurement the water was running over the cap cant tell
how much—it was probably from two to three, or four
inches—I couldn’t tell you ; I think the gates were up—how
far I can’t tell you ; the whole flat was flooded with water
all the way up as high as I could see—all the way from Car-
lile’s bridge to Budd’s bridge, and I don’t doubt to Succa-
sunny Plains ; my next measurement was June 18th, 1862;
then the water was there nineteen inches higher than it was
on the 6th June—it had rained very hard, and there was a
great freshet; I don’t know that I went down to the dam at
the time of the last measurement; I think at this last mea-
surement the water was not above Valentine’s mark on the
tree.

Quest. Did you make any measurement at that tree, of
which you have any memorandum, after 18th June, 1862?

Ans. T don’t think I did, sir, at that tree; I have here a
memorandum that, from the 19th June to 23d June, the
water fell three inches at the pin-oak tree; it rained the
evening of 23d June, and in morning of 24th I found it six
inches higher at the tree than it was the night before; I was
not at the dam on the 23d June nor on the 24th June; I
gave up the idea of making an exact calculation; on the
27th June I found the water at the tree the same as it was
on the 24tli ,/une—it was then running over the cap—cant
tell how much—it was the evening when I was there—the
gates were up; from 28th June to 30th June it was running
over the cap; the 30th the water was four inches lower than
it was on 27th June ; on 2d July it rained as hard as I ever
seen it rain in my life ; after the month of June, I have re
corded here no measurements made at that pin-oak tree,
have those made at other places.

Quest. Did you make measurements at that tree after tha
time without making memorandums of them ? [Objecte
to.]

Ans. I did, sir.
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Quest. Why did you not make memorandums of them ?
[Objected to.]

Ans. My attention was called more particularly to points
on the widow’s land.

Quest. Is that the only reason you stopped recording your
measurements at the pin-oak tree ?

Ans. I think it is, sirs I didn’t want too much on my
mind at once.

Quest. You found spots on the widow’s land the measure-
ment of which interested you more than the measurements
you made at the tree ? [Objected to by Mr. Gage.]

Ans. Yes, sir 5 that s the way I meant to convey my idea.

Quest. Whereabouts on that meadow was that track you
had to train the colt on ?

Ans. It came within a few rods of this slough that has
been spoken of, where the bushes wére, perhaps three rods
from those bushes; it extended a little on the high land—a
little, two or three rods; it was a quarter track, as we thought;
on the east side of the track next the river, I think, I came
within a rod of the river; think the diameter of the track
was fifty or sixty paces—oh, yes—it was nearer a hundred;
I never measured the track at all; there is a ridge of land
between the two meadows; this track was on the lower
meadow, thirty or forty paces from that ridge ; the track was
a little longer one way than the other—not exactly a true
circle; I think the most southerly point of the track was
some six or eight rods from the river; I think it was in
August or September, 1841, that I had that track there.

Quest. Can you give us any positive statement as to how

e tumble dam was constituted and constructed prior to the
year 1846 ?

Ans. No further than I have, sir; there was nothing to

rawmy attention to it prior to 1846, though I seen it nearly
day sometimes two or three times a day; sometimes

e high water would wash away all that was on the top of
me tumble.

Quest. When was that ? [Objected to by Mr. Gage.l

I don’t know. J

Quest. What was the efficient height of the old dam which

as t ere in 1846, and for several years prior to 1846 ?
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Ans. I think about five feet six inches, including the stick
on the top—should judge it was that—never measured the
old dam—never saw it measured—I have played on it fre-
quently when the water was down.

Quest. Could they draw the water out of the pond any
better prior to 1846 than they can now ?

Ans. I think they could, sir.

Quest. How did they do it ?

Ans. Why, sir, the present trunk is two foot and ten

10 inches higher than the bottom of the flume, and the old one,
I think, was level with the flume, and the trunk is the lowest
place they can get the water out; there is no floodgate in the
dam, and never was; the floodgate at the trunk is, I should
think, three feet square—perhaps wider one way than the
other—and you can’t draw the water out of that gate down
to the natural stream as they formerly did.

Quest. Are you right sure that the bottom of the old flume
was level with the bottom of the old trunk ?

Ans. No further than this—from what the mason says, he

20 raised the stone, and from the present appearances where he
commenced on the old pillars (which is plain to be seen),
and from being planked up across the front of the flume—
and I have never seen the pond drawn since 1846 down to
the natural stream, as they formerly did draw it—and from
my measurements along the stream and my own observations,
I am as positive about that as about anything; I know well
where the stream used to be drawn to—you could see the
natural stream down in that pond for perhaps six hundred
yards farther than now.

30 Quest. Was there any floodgate in the old flume?

Ans. I can’t tell you—I think not.

Quest. Was there any floodgate in the old trunk?

Ans. I can’t tell you; I am positive they couldn’t get in
the flume.

Quest. Have you any recollection of a floodgate in the old
trunk ?

Ans. I have not, sir.

Quest. Do you know whether the bottom of the present
flume was put any lower down than the bottom of the natu-

40 ral bed of the river—and if so, how much lower ?
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<4ns. No further than this, I heard Mr. Yandoren say that
the bottom plank in the old flume were never disturbed, and
John G. Crater says he knows all about it, and I have heard
him say the same thing—that’s all I know about it.

Quest. Isn’t your estimate as to the increased height of the
water drawn chiefly from your observations of the water on
the trees, and rock, and other marks along the pond and
stream ?

Ans. It is not—it is from observations and measurements
together.

Quest. Measurements at what places?

Aps. 1 have measured the dam on the west end next to
Nicholas’ road, and at a rock not far from Mr. Howell’s house,
where I have swum a hundred times, and at a rock opposite
the widow’s house (as near as may be).

Quest. When did you make the first of these measurements ?

Ans. 1 measured the dam last summer—that’s the first.

Quest. Who was that man that floated down stream in try-
ing to get the boards off the dam ?

Ans. Abraham Emmons was in the boat—the witness that 20
was sworn; a man named Nunn fell over—George Swayze
also fell over; think Nunn fell over when Mr. Yanderveer
was there; Swayze was working for Dorland at the time he
fell over; they were trying to get the gates up when they
slipped over; at the time Swayze was there there was no
stems to the gates; Swayze was working at the mill at the
time; I did not have anything to do with raising the road
about the dam; the raising of the road I have spoken of
from my measurements and observation.

Quest. Did you measure the raising of the road between 30
the bridges ?

~4ns. No further than the water that was on the sticks that
run over the pond on the old road, and on which sticks the
handrailing was fastened by braces.

Quest. What became of the stones in the dam of the upper
eel-weir of which you have spoken ?

“4ns. 1 don’t know as I have been to that point in upwards
o ten years; I think it is very probable they lay there yet,

e principal part of them covered with mud, I suppose;

e other eel-weir was perhaps 100 rods from this; can’t tell 40
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when it was last used; I have crossed at that point; the
rocks there come nearly together.

Quest. When did you last see the lower eel-weir ?

Ans. T won’t pretend to state any time, sir—but it was
there twenty years ago, I think; I have crossed the river
there frequently before 1846, by laying a rail over the rocks
—there was no eel-weir there then.

Quest. Has the dam at lower eel-weir been there within
thirty years ?

Ans. I don’t pretend to tell you, sir; the eel-weir was gone
long before the water was up; I crossed there frequently
while I owned the farm prior to 1846.

Quest. What improvements have been made to the widows
homestead since you sold out your share of it to your brother?
[Objected to by Mr. Gage.]

Ans. There has been a wagon-house put upon it—the
land has been limed, and I think it produces, yearly, three
times as much grain as it did before.

Quest. T suppose you have never discovered any such
stench arising from your meadows as you have arising from
the widow’s meadows?

Ans. I do, sir—and I think it will be ten times worse.

Quest. Is there such stench from any lands above yours on
Black river ?

Ans. I can’t tell you, sir.

Quest. You have brought a suit against Gen. Cooper for
injury alleged to be caused to your land by his dam?

Ans. T believe I have, sir.

Quest. When was it commenced ?

Ans. 1 think, sir, it’s about four years ago.

Quest. Why have you not brought it to trial prior to this.
[Objected to by Mr. Gage.]

Aris. Perhaps that’s as well known to myself.

Quest. Do you decline to tell why ? [Objected to by Mk
Gage.]

Ans. I can tell you if you wish; I don’t know as it con-
cerns the case at all; if it’s proper for me to answer I will,
I refer to my counsel whether it is or not; the widow wante
me to assist her some, and I thought it would be as well to
have some decision on her case; I thought it was enough on
my mind aponce.
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Quest. You are letting yours rest, then, to see the result
of hers, are you not ?

Ans. To see the decision of this case in the Court of
Chancery.

Quest. I suppose, if this case should go against the widow,
yon would regard the success of your case as more promising
than if it went in her favor, would you not ?

Ans. As regards that, I don’t think it makes any differ-
ence as regards me.

Quest. Why, then, do you let yours rest until hers is de-
cided? [Objected to by Mr. Gage,]

Ans. I think that 1 have answered enough to give you
to understand, and I don’t care to say anything more on that
matter.

Quest. Have you taken in charge this suit on behalf of
Ms. Carlile, and undertaken to assist her in carrying it
through ? [Objected to by Mr. Gage.]

Ans. I have in a manner—she had no one to attend to it
for her.

Quest. Have you entered into any written agreement with
her on the subject, or she with you ? [Objected to.]

Ans. 1T have not, sir.

Quest. Was you here when Mr. Ming was examined ?

-dns. I was—yes, sir.

Quest. Did you hear the questions that I put to him about
the written agreement between you and him and Mr. Dick-
erson ?

Ans. T did, sir.

Quest. Tell us what you know about such an agreement
as I asked him about? [Objected to by Mr. Gage.]

Ans. There was such an instrument of writing got up as
M. Ming testified to.

Quest. Where is it now ?

Ans. I can’t tell you, sir.

Quest. Where was it when you last knew its whereabouts?

Ans. T couldn’t tell you where it is lodged.

Quest. Who had it when you last knew where it was ?

Ans. J had it myself, sir.

Quest. What did you do with it ?

Ans. I can’t tell you; I considered it of little consequence
where it went to.
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Quest. Who signed it ? [Objected to.]

Arts. There were several signed it; Mr. James S. Dicker-
son signed it—I signed it myself—and I think Mr. Ming
signed it—and I think both Peter and James Larrison signed
it—I think Gilbert Woodhull signed it—I think Samuel
White signed it—and I am not positive whether any one
else signed it or not—they might have; I think I took the
paper to these persons who signed it; I am not positive who
drew it; I never asked Mrs. Eliza Carlile to sign it—never
offered it to her.

Quest. Can you tell me where I can find that paper now?

Ans. I cannot, sir; I think perhaps it would trouble you
to find it.

Quest. Why do you think it would ?

Ans. I think it very likely it was destroyed, but I dont
know—I am sure I have not got it.

Quest. Do you think James S. Dickerson has it?

Ans. I can’t tell you, sir—I think not.

Quest. Why do you think not ?

Ans. I can’t tell you—only I should not think he would
have kept it, if it had lodged in his hands; we did not con-
sider it good for anything.

Quest. Please state the terms of that agreement as fully as
you can?

Ans. I couldn’t state anything about it; I didn’t charge
my mind with it, and I couldn’t state a word correctly as I
know of.

Quest. Can’t you tell what the agreement was about?
[Objected to by Mr. Gage.]

Ans. 1 suppose the intent was to see if we couldn’t get
that mill dam pulled down.

Quest. What were the persons who signed that paper to
do in order to bring about that end ? [Objected to by M.
Gage.]

Ans. T answer just as I did before, that I suppose it was
to pull the mill dam down; I decline to answer anything
more to that question or on that subject.

Quest. What part of the expenses of this suit are to be
borne by you ?

Ans. T have no knowledge of that ever being brought into
conversation whatever.
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Quest. "Wliat part of the expenses of this suit do you ex-
pect to bear ? [Objected to by Mr. Gage.]

Ans. Not a dollar, sir.

Quest. What compensation are you to have for your time,
trouble, and expenses in attending to this suit ?

Ans. 1 don’t expect to receive a penny, but think I will be
out of pocket.

Quest. Considerable or a little ?

Ans. 1 can tell better when the suit is through.

Quest. You have been present on every occasion when
witnesses have been examined, have you not ?

Ans. 1 believe I have, sir, and expect to be hereafter, if I
keep well.

Quest. You have spent considerable time in looking after
and going to see witnesses in this case?

Ans. I have, sir, and expect to spend more.

Quest. If you did not suppose that your land was injured
by this dam, would you feel or take as much interest in this
suit as you do now ? [Objected to by Mr. Gage.]

Ans. 1 think probably I should.

Quest. If the widow, by means of her suit, should get
Cooper’s dam reduced, that would answer your purpose, so
that you wouldn’t need to go on any further with your suit,
would it not? [Objected to by Mr. Gage.]

Ans. Let that result as it will, if I live long enough, I cal-
culate to put my own through.

Quest. You do not suppose, do you, that if the widow, by
means of her suit, should get Cooper’s dam reduced, that
you would hereafter be any-ways benefited by the reduction
of the dam brought about in that way ?

Ans. 1 do suppose that I would be benefited a great deal;
I think the water would discharge from my land freely, in-
stead of laying there six months in the year, if you put the
dam down where it was before he raised it.

Quest. How much do you think Cooper’s dam ought to be
reduced to relieve your land of the water ?

Ans. Just as I have sworn to—I suppose about forty inches

thats as near as I could get at it by measurement and
observations ; I think then, if the whole”*flat was under in the
summer season, it would discharge from my land in two days.
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Quest. When was it that it discharged from your land in
two days ?

Ans. From the time I went on the place till 1846; the
sumiher of 1847 the water didn’t discharge from the meadow
as it did .before ; I didn’t observe the water in the fall of
1846 as I did in 1847 and on.

Quest. If Cooper’s dam were reducéd nine inches, and no
more, do you think that would relieve your land of the water?

Ans. I think not at all—it would make no difference on

10 my land that you could discover.

Quest. What is the distance from Carlile’s bridge up to
where your meadow land begins ?

Ans. 1 should judge it’s about fifty rods—I have never
measured it; my meadow lands come nearly down to the

* mouth of Tanner’s brook ; when I first went on the place I
mowed some grass down within five rods of the mouth of
Tanner’s brook.

Quest. How are your meadows in a dry time in the sum-
mer now, as a general thing ?

20 Ans. Well, sir, as near as my memory serves me, it was
seven years ago this summer ; the wells were all dry that
ever get dry, and springs likewise, and I think it was about
as dry a time as I have ever seen ; and over my meadow,
where I ploughed the ground when I seeded it down, my
horses mired, and I stripped the harness off to get the horses
off.

Quest. How far from the river was that miring ?

Ans. I should judge about thirty rods.

Quest. Is thé land there higher or lower, where this miring

A0 was, than it is at the water’s edge ?

Ans. I should judge about the same—perhaps an inch or
tWo difference.

Quest. Have you a saw mill on your ground above those
meadows ?

Ans. I have, sir.

Quest. How far from Black river ?

Ans. Perhaps five hundred yards—it’s some distance up w
the .woods, among the rocks—it is directly above these
meadows ; I have something like a goose pond there—there

40 iB some thirty feet fall for the water to get on the wheel—
it’s as lively a running mill as I ever see run.



Quest. When did you make the dam for that pond ?

Ans. About five years ago—has not been dammed before,
that I know of; I think the stream on which this mill is is
called Hazelbrook—it’s a very small stream.

Re-examination of John D. G. Carlile by Mr. Gage.

Quest. Is your saw mill on higher ground than the mea-
dows?

I should think it was, sir—it’s up among the rocks
—yprobably fifteen or twenty feet higher—couldn’t make an
estimate of it—perhaps more; Hazelbrook empties into
Black river on my premises.

Quest. Does the water in that pond in any way affect the
water on the meadows ?

Ans. Not in the least, according to the best of my know-
ledge.

Quest. You say you built the dam there about five years
ago?

Ans. Yes, sir.

Quest. Has there been any more water standing on your
meadows, or Mrs. Carlile’s, since that time than there was
before ?

Ans. 1 should think net, sir.

Quest. You spoke of the deposits of mud and growth of
brush in the channel, how was it before the dam was raised
in 1846 ?

Ans. It was not there, sir.

Quest. Do you think if this channel was clear of this de-
posit of mud, &c., that your meadows would be flowed ?

Ans. 1 don’t think that would benefit my land a morsel,
if the mud was cleared, and the dam remained as it is; if
the channel was cleared of the mud and the brush, I do not
think it would clear off the water from my lands so long as
the dam remains the same—perhaps it wouldn’t stand there
quite as long in a dry time.

Quest. Was the pond full in the fall of 1844, and did it
now your meadows so as to prevent you from burning your
bogs that season ?

I suppose the pond was full; I don’t know about
that; but in the fall of the year the stream generally gets
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up; in burning bogs, when they once get wet I dont think
they would get dry enough to burn under a month ; I dont
know but they froze before we attempted to burn them that
year ; it was not because the water was on the meadow that
I didn’t burn the bogs—the bogs were wet.

Quest Were your meadows in 1844 or 1845 flowed by this
pond ?

Jins. They were not, sir, in the least, I think.

Quest Were they materially aflfected until the dam was

10 raised in the year 1846 ?

Ans. Not at all, sir; I never attributed anything to the
dam until the dam was raised—I could ditch my land and
clear it.

Quest Whereabouts is this upper eel-weir?

Ans. It is nearly opposite to the widow’s house.

Quest Was it covered by water before the dam was raised
in 1846 ?

Ans. It would be in a freshet—whole flat would be flowed
in a freshet.

20  Quest How has it been since the dam was raised in 1846?

Ans. As far as my judgment goes, it is a sheet of water
for six months of the year—you could row a boat over it
anywhere for half of the summer certainly.

Quest You spoke of a handrailing on the bridge, how far
was that above the water before the dam was raised?
[Waived.]

Ans. The sticks running towards the pond from the road,
and to which the handrailing was braced, was, I should sup-
pose, from two to three feet above the water when the od

30 dam was there ; they are now under the water whenever the
pond is full; it is very seldom that you can see them out o
the water; the water upon them is about seven or eight in-
ches when the pond is full ; this road is thirty-eight feet in
width; as near as I can judge, it is about half a mile or
three-quarters from the bridge here to Mrs. Carlile s meadow;
I do not know how much higher the notch on the pin-oak
tree is than the top of the dam.

Quest You have said that, on the 23d day of June, im
the water was raised three inches at the pin-oak, now I

40 to know what you measured from, or what you measured on
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Ans. Why, sir, I had measured before from that notch to
the water, and then I measured, and I found the water had
raised three inches.

Quest. Do you mean to say that at any time you saw the
water above that notch on the pin-oak tree ?

Ans. No, sir; I measured the water at the rock near O.
R. Howell’s about one year ago this summer, and also last
Friday; the water on Friday last, at this rock, was near
three feet higher than I supposed it should be—it was five
inches below the cap at this time; there are two rocks, the
one resting on the other, and the under one projects out into
the river.

Quest. Did you ever notice this rock when the pond was
fall of water prior to the raising of the pond in 1846 ?

Ans. I have, sir; I have swum there a hundred times, and
sat on this offset; in an ordinaay time of water you could
see both of the rocks from the road without going to them—
you could see under the one.

Quest. How much deeper is the water at that rock now
than it used to be before the dam was raised ?

Ans. From my observation from the bank opposite, and
from the land on the west side of the pond, I think that on
last Friday that it was all of three feet higher than it used
to be, and at this time the water was five inches below the
cap; the west bank opposite the rock was in ordinary times,
when I used to swim there (prior to 1846), eighteen inches
higher than the surface of the stream, as I should judge, and
on Friday I rowed over this land of Howell’s on the west
side of the pond in a boat, and had a man with me ; I think
we rowed to the bank, at three different points, where the
hank is perhaps thirty feet high, and could have rowed the
whole distance down by the bank if it hadn’t been for the
hushes; as near as we could judge, we were about two-thirds
of the way from the dam to the widow Carlile’s barn—and 1
think on Friday last all the streams were very low; my well
is low, and others complain of the same thing; we measured
the water at different points as we moved over the meadow,
and found it from one to two feet deep at different places;
this rock projecting into the river, of which I have spoken,
is, I should judge, a hundred yards from the mill dam ; on
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18th June last, I also made measurements at a rock in the
middle of the river opposite the widow’s dwelling house;
the water at the dam was two feet below the cap at night;
on the rock, on the top of it, I found the water four inches
deep; on the next morning, before sunrise, I went to the
mill, and I found the water had raised ten inches at the cap,
then I went to the rock, and found that the water had raised
precisely ten inches on the rock; I pulled off my clothes to
get to the rock; I seen that rock twice and three times a day
when I watered my cattle there before the dam was raised
in 1846, and as near as I can judge, that rock would lay in
an ordinary time at least a foot above the water.

Quest. Did you ever, prior to 1846, see' that rock covered
with water?

Ans. Yes, sir, in time of freshet, when it would b.e flowed
all over the flat.

Adjourned, by consent, till to-morrow morning, at eight
o’clock.

Tuesday morning, October 6th.

Quest, by Mr. Gage, Are you acting as agent for the widow
in this matter? [Objected to by Mr. Yanatta.]

Ans. I have never been employed by her—I suppose I an
her agent—I act for her.

Quest. Do you mean to say that you have never been em
ployed by her, or she has never agreed to pay you anything?

Ans. She has never agreed to pay me anything; the stick
that is at Mr. Howell’s is the same one which I showed to
James H. Douglass.

Witness says here, I desire to say that once I called M:

SO Yandoren’s attention to the trunk at the time he was work

ing at the water wheel putting in some new buckets; this
was about three years ago; I asked him if he could tell ne
how much Higher he put the water on this wheel than it
went on the old wheel; he said it discharged now on this
wheel two or three buckets higher than it did on the old ome

Mr. Yanatta objected to the giving of this last testimony
before it was given.

John D. G. Caelile.

Subscribed and sworn before me, this 6th day of October,

40 A. D. 1863. Alfre d Mills , M. G
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ON PART OF COMPLAINANT.
[Filed February 9, 1864.]

Examination of witnesses,,é-c., taken at my office in Morristown,
New Jersey, on Monday, the ninth day of November, A. D.
1863, before me, pursuant to notice given by complainant.

Notice admitted by solicitor of defendants.
J. Yanatta appears for complainant, Theodore Little for
defendants.
Alfred Mill1s, M. C

John G. Grater, a witness produced on part of the com-
plainant, being duly sworn, on his oath says:

I am in my fifty-first year; I live in Chester township, by
Cooper’s mill, about 75 to 100 yards from it; I have lived
where I now do twenty-six years last spring; prior to that I
lived one year above Chester cross-roads.

Quest. Did you have any knowledge of the lands between
Cooper s mill and Budd’s bridge, along Black river, prior to
your moving to the mill ?

Ans. Yery little.

Quest. Had you fished and hunted along the river between
those two points before you moved to the mill ?

Ans. I never fished nor gunned on it but very little; I
used to gun above Budd’s bridge, away on up the river
though*

mi%m When you moved to the mill, what tenant had the

Ms. David Woodruff.

Quest. What kind of a tumble dam was there when you
moved there in 1837 ?

. ~“ns‘ There was a tumble exactly like this one here (refer-
ring to model marked Exhibit No. 1 on part of complainant),
with the exception of the gates.

(Bst' Describe the old tumble dam, and explain your
escription by reference to that model, beginning at the top
of the stone work? F

ns’ There was what we call a mudsill on the stone work,
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the same as the piece marked 3; I cannot tell you the thick-
ness of it, never measured it, unless I judge from the put-
ting in of the present one by those rafter pieces; I helped
put in the present one, and helped shove it under the end of
some of those rafters (marked 4 in model), and some of the
rafters were broken off at the end; I also helped put the
cap piece on present dam (marked in model 1); in the old
dam, the posts in the sill were not as high as those which
are there now (posts marked in model 2).

Quest. In the old dam, was there such a cap piece as this
one marked No. 1?

Ans. There was.

Quest. What was the length of the posts or uprights (cor-
responding to those marked 2) in the old dam ?

Ans. Never measured them—I cannot tell; they were
not quite as high as those.

Quest. As near as you can judge from recollection, how
much shorter were the old posts than those now in the dani?

Ans. I cannot say how much shorter; those are some lit-
tie larger than the old ones—probably some six to eight
inches.

Quest. Was any part of the space between the sill resting
on the stone and the cap piece in the old dam planked up
so as to prevent the water running between the cap piece
abd the sill ?

Ans. There was some three or four feet at each end, &
near as I can recollect.

Quest. Did it or not fill up all the space between the two
timbers ?

Ans. Where it was, it did.

Quest. Were there any floodgates in the old dam ?

Ans. There was two.

Quest. Did you ever help hoist them, or take them out, ar
help put them in ?

Ans. I have a number of times.

Quest. Do you remember the building of the present tum
ble dam ?

Ans. Yes, sir.

Quest. Who was the boss workman ?

Ans. John Vandoren.
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Quest. Did you assist in putting in the timbers of the
present tumble dam ?

Ans. 1 did—those heavy timbers, the cap piece, and sill,
and posts; atsarne time a man named Peter Stryker, and I
think a man named Reeves, and another man working for
Mr. Yandoren (whom I did not know) assisted in the work;
Yandoren himself was there.

Quest. Were there rafters in the old dam corresponding to
the pieces marked 4 in this model ?

Ans. There was.

Quest. Can you tell when those rafter pieces were put in
the old dam ?

Ans. I cannot tell; they were there when we put in these
new timbers; they were there in the dam when I removed to
the mill; the same ones are there yet.

Quest. Has their position ever been changed since you
have lived there ?

Ans. They have not—never been changed, except the
water wearing off the ends of some of them ; they cannot

10

he got at without taking up the covering (or gravelling) of 20

the whole dam.

Quest. Was the position of those rafters moved, that is,
was their bed raised higher, or in any way changed when the
new dam was put in ?

Ans. They were not changed at the day I helped put in
those timbers (mudsill, cap piece, &c.) nor at any other time,
tomy knowledge; they could not be without taking off the
covering or gravelling of the dam.

Quest. Was the sheathing or gravelling which covers these
rafters taken up or disturbed when this new dam was put in?

Ans. It was not.

Quest. Could it have been done without your discovering
it, living where you did ?

Ans. It could not, unless it was done in my absence some
time from home.

Quest. Could you or not then have seen if it had been
done, if it were done while you were away ?

Ans. 1 could.

Quest. How did you get in a new sill on the top of the
stones when it was put in ?
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Ans. We first pried out the old one—it went out in some
two or three pieces—and then rolled up the new sill up some
timbers that were set inclined from the stream up to the
wall, and shoved the sill under the rafters.

Quest. When the new dam was finished, was the stone
work under the sill any higher than the stone work had been
under the old sill—in other words, was the stone wall raised
any higher than the old wall ?

Ans. It was not—we shoved it in on the same stones that
the ends of the old sill rested on; some places that had
washed out in the middle we chinked up—I helped do it
myself after we put the timber on.

Quest. When the old dam was there, did or not the water
use to run over the top of the old cap piece?

Ans. It did; in a fresh or heavy rain it would run over the
cap piece.

Quest. Has the height of that tumble dam been in any
manner increased since it was put in at the time you assisted
in putting it in ? .

Ans. This tumble has not; these pieces (marked 7 in
model) have been put there since to walk on in getting to
those gates.

Quest. Were these spaces between the sill and cap pieces
planked up in 1846—I mean the spaces at each end of the
gates ?

Ans. They were planked up at the time that work was
put there—I don’t recollect exactly the year the work was
done.

Quest. Has or not this dam been within your sight almost
every day of the twenty-six years in which you have lived
where you now do ?

Ans. I always see it whenever I step out of my door—it is
in sight from my house.

Quest. Has the dam between the tumble dam and the
flume been raised or altered since you have lived where you
now do ?

Ans. Hot to my knowledge—there may have been afew
stones laid on to it to level it up—I think there was afew
stones laid on it—not a great many.

Quest. Was the general height of that part of the dam a
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all increased, or were these stones which were put on put
there in place of some stones which had been knocked or
thrown off?

Ans. Some places were higher than others in that dam;
some places had been broken out, and Xsuppose the stones
were put there to level it up ; I don’t know how the stones
were got out—I don’t know anything about that; I never
saw any stone drawed there for the purpose of putting them
on; there was some stone and gravel put against the dam
above this stone work.

Quest. Where were the stones which were put on there got
from ?

Ans. I cannot tell you, sir; there was but very few at any
rate to level it up.

Quest. Since you have lived there, were there any stone
ever drawn there for the purpose of putting on the dam ?

Ans® Not that I know of, except for backing up and filling
in against the dam with gravel and small stone; there was a
few drawed to fill up where the wall was bursted away near
the forebay—this was about the time this trunk was built;
that 8 all I know of ever being drawed there for a wall.

Quest. Has or not, then, the average height of that part of
the dam (between the. waste weir and the forebay) been in-
creased since you moved there ?

Ans™ None at all, with the exception of levelling up this
wall—it is more level than it used to be.

Quest. As to the stone wall west of the tumble dam
(towards the Haeklebaruey road), is that stone wall any

lgher now than it was when you moved there, and if any
part of it is, which part ?

Ans. The part of the dam adjoining the west end of the
tumble is just as it was when I moved there; the other part
0 that dam has been repaired, stone put there; the fur end
washed away—it was undermined, and the water throwed it
down I mean the end right adjoining the Hacklebarney
road—and some stones were hauled and laid on to level that
«P also towards this tumble dam again; these repairs were

bab” 80ine * me a&°—some twelve or fifteen years ago, pro-

Quest. Did or not the water that washed that stone wall

in
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down cross the road that leads to German Valley before it
reached the wall ?

Ans. It did.

Quest. How much of the wall next the west end of the
tumble dam is now as it was when you moved there?

Ans. Some fifteen or twenty feet—in the neighborhood of
that—then it sloped off to this road.

Quest. Is the road, say half way between the two bridges,
higher or lower than the top of the stone dam immediately

10 to the south of the road ?

Ans. The road is lower—quite some.

Quest. About how much lower?

Ans. In the centre I should say the road was a foot or
eighteen inches lower—all of eighteen inches I should think;
the water would always cover that road some foot deep or
more in a fresh, but never cover this dam—I never saw it
run over that; I have seen that road between the two bridges
covered with water before the tumble dam was raised—saw
it so covered very frequently.

20  Quest. Did you ever know a time when the road between
the two bridges was not lower than the stone dam to the
south of it?

Ans. I never did.

Quest. Since you have lived where you now do, has the
road between the two bridges (not including the abutments
of the bridges) been raised, and if so when, by whom, and
how much ?

Ans. It was raised some several years ago, I cannot just
tell the time, by Mahlon Ward repairing it for the turnpike

g0 company; I helped him do it; it was raised some four o
five inches I suppose.

Quest. Has it been raised more than that ouce ?

Ans. Hot that I know of there. gj .

Quest. Could it have been raised any appreciable hei
without your noticing it ?

Ans. It could not to any amount; there might have been
some little dirt drawed there to cover those stones, on accoun
of the water washing it off of the road, but not to any amoiin .

Quest. Is the flume which is now there higher or ower

40 than the old flume, or is the one now there higher than e
one there when you moved there ?
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Ans. The one there now is higher than the old one, I mean
the trunk that leads to the mill; the forehay is just the same
as it was, no higher or no lower; by the forebay, I mean
that which passes the water from the pond into the trunk.

Quest. Has there been a new forebay put in there since
you have been there ?

Ans. There has not—no new forebay; it rests upon tim-
bers at the bottom, and these timbers are laid on a rock, a
large rock which has been blasted out, and stone laid up for
this purpose on the back side, I suppose; the front part rests
right on the large rock; the flume has never been altered,
except by putting in two new bents near where it joins on
to the trunk, since I lived there; the flume remains in same
bed that it did—neither higher nor lower; I do not know
how much higher the present trunk is than the old one.

Quest. Did you know’ Thomas M. Carlile in his lifetime ?

Ans. 1 did—I have known him ever since he was a small
schoolboy up to time of 1*s death.

Quest. Did he, in his lifetime, request you to go with him
to Gen. Cooper’s ?

Ans. He did; I went with him.

Quest.t How long was that before his death, as nearly as
you can tell ?

Anps. I cannot tell exactly the time—I think a couple or
three years probably, or a shorter time.

Quest. Did he tell you what he was going to see the gene-
ral for at that time ?

Ans. He did.

Quest. What was it? [Objected to by Mr. Little.]

Ans. To settle with the general about drowning this
land—this meadow.

Quest. At the time you went with him, did he tell you in
what way he wanted to settle with the general, or was wil-
ling to settle with him, for drowning his land, and if so,
state what he said upon that subject? [Objected to by Mr.
Little.]

Ans. He said that he wanted Mr. Cooper either to pay
him for that land that he drownded, or to pay him the dam-
age for it—that he wouldn’t let it lay so any longer.

Quest. Did he state to you at that time how much he
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thought the land was worth; or how much he wanted for
it? [Objected to by Mr. Little.]

Aiis. He did not.

Quest. Did he, at any time prior to that, state to you what
he was willing to take for it ? [Objected to.]

Ans. After Gen. Cooper had bought the Hortons’land up
the river, he would sell him his drownded land, or his whole
farm, at the same price he paid the Hortons.

Quest. Did you hear him say that more than once ?

Ans. I never did; I frequently heard him say that he
thought the Hortons got a good price for their land.

Quest As you and he were going to Gen. Cooper’s on the
occasion you have spoken of, did he say anything about what
damages he ought to have if he was paid for the damages
instead of selling the lauds, and if so, state what he said on
that subject? [Objected to by Mr. Little.]

Ans. He did not state anything to me about what he
thought he ought to have till I q*Jsed him what he thought
he ought to have per year as damages; he then replied, he
didn’t know, and asked me what I thought he ought to have
ayear; I told him thatI didn’t hardly know, and I asked
him if he didn’t think that $25 or $30 would pay him for
the hay, the fodder hay he ought to get there, and he said
he did’t know, and that was the end of the conversation.

Quest. Did you and he go to the general’s house that day?

Ans. We did; we did not see the general, he was not a
home; his people told us he had gone to Morristown; Cu-
lile spoke to me that day to go with him some other time;
I told him I would, but never did.

Adjourned for dinner, to half-past two p. m.

Half-past two p. m. parties and counsel meet.

Witness says, I have measured the length of the tumble
dam—it is thirty-six feet in the clear from one side of the
wasteway to the other, between the two pieces marked 6in
the model; the length of the posts on which the cap rests
is about twenty-one inches; from the sill to the top of the
cap piece is thirty inches, and the cap piece is nine inches
thick; I made the measurement the last time this moming*

Quest Prior to this new dam being put in, did or not the



231

water ever run over the road west of the most westerly
bridge ?

Ans. It did.

Quest. Frequently or seldom ?

Ans. Very frequently—whenever there was any high water.

Quest. Do you, at and about the bridges, perceive the
depth of water to be much increased from what it was before
the dam was raised* and if any, about how much?

Ans. If the gates are down and the dam full, it is deeper
right by the far*bridge and along the road—it is quite some
deeper—can’t tell how much—perhaps a foot when the dam
is full, may-be a little more than a foot.

Quest. Is the increase of water there as much as two, or
two and a half, or three feet ?

Ans. It is not, sir.

Quest. If the water there were three feet higher than it
was before the dam was raised, what effect would the water
have on the road between the bridges and that piece of
ground that lies directly south of it, between it and the stone
wall ?

Ans. 1t would cover that road between the bridges, also on
the east side of the bridge towards the mill house, and the
west road on the west side, and flow up to this bank between
the bridges pretty well up the bank towards the wall.

Quest. Has the road between the bridges since the dam
was raised been any more frequently covered with water
than it was before the dam was raised ?

Ans. Well, I don’t know as it has; the road has been
raised there some; before it was raised it used to flow as
frequently over the road as it does now.

Quest. Do you know Mrs. Carlile’s meadow between the
river and the house ?

Ans. Ido. K

Quest. Have you been on it frequently or seldom ?

Ans. 1 have been over it very frequently; I first knew this
meadow when I moved to Cooper’s mill, and have known it
from that time on.

Quest. Did you ever help mow it, and if so how often ?

Ans. 1 did help mow it, some three seasons I believe, not
over four, at any rate.
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Quest. Who was the occupant of the farm at that time ?

Ans. Mulford Carlile, I think; I don’t know that lever
mowed it for him and his brother John—I charged the mow-
ing to John Mulford; I never mowed or helped mow the
meadow after the general raised his dam.

Quest. What quantity of hay did it yield when you assisted
in mowing it ?

Ans. I can hardly tell the quantity; I helped draw it once,
and stacked it for Mulford—there were two small stacks off
of it; I think I built one stack that we put three loads in,
and topped it off with wild grass from near the river, and in
the other stack I put two loads and a little more; all the hay
that was got there that season was put in those stacks, I be-
lieve ; I did not help draw any anywhere else off of the
meadow; we drawed one load, I think, off of the upper
meadow, and put it into these stacks—this was what we cut
off of the upper end of the upper meadow; the lower end
of the upper meadow was not cut, it was boggy; the loads
were pretty reasonable loads, probably twelve to fourteen
hundred in a load of this loose hay out of the meadow; the
hay was some wild hay, a little fine bogs like—and there was
some that resembled the red-top grass, and made very good
hay—and there was some water-timothy in amongst it; I
think there was no foul meadow in it; I never heard it
called foul meadow at that time—it’s what we call water
gra8S—is quite a good quality of hay.

Quest. What would be the value of a ton of such hayas
you got off of that meadow compared with good timothy hay?

Ans. I wouldn’t want to give for such wet meadow hay
more than half the price that I would for upland timothy hay.

Quest. Did you ever see any hay cut on that low meadow
that was, in your judgment, worth more than half what first
quality timothy hay would be worth ?

Ans. The upper end of the lower meadow was a better
quality of hay than it was at the lower end at that time;a
ton of that hay would have been worth more than half of
what a ton of timothy hay would have been worth; the
lower part of the meadow was not worth so much.

Quest. What proportion of the meadow produced hay that
was not worth over half of the value of good timothy ?
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Ans. About half of the whole meadows, upper and lower.

Quest Was there a difference in the yield of that meadow
in the different years you mowed it, or was it pretty much
the same each year ?

Ans. 1T cant say that there was any difference, to my
knowledge.

Quest. Was there any part of the upper meadow that
wasn’t mow.ed, and if so where was that pa”t situate, and
how much was there that was not mowed ?

Ans. It was the lower end of the upper meadow immedi- 10
ately at the bend of the river—about a quarter or half an
acre—probably half an acre.

Quest. What made that unfit for cutting ?

Ans. The wash of the river, and its being more boggy.

Quest* At that time was there any part of the lower mea-
dow which was not mowed, and which was not fit to mow—
and if there was any, how much was there, and whereabouts
was it ?

Ans. It was the lower end of the lower meadow—a low
place where the water oozed in from the river; there was a 20
small piece around the brush that we did not cut except to
top off with—perhaps there was half an acre of it.

Quest. Was there any part of the lower meadow which
you did cut that was boggy, or had bog grass in it ?

Ans. Yes, we cut a little that was quite boggy joining this
naif acre; the whole meadow had more or less of this bog«y

og grass in it, except the knolls—where was a better quality
or this water timothy.

Quest. How was the ground in the lower part of that
ower, meadow, generally solid and free from water or other- 30
wise ?

1n is kind of sour wet land; there was one place that
as watery, except in the driest time of the summer; the

oe¢ meadow land, except those knolls, was more or less

was unfit for plough land—you couldn’t use it for that.

ny part ofthat meadow kept wet by water from
any other place than the river ?

honHS’ *Ye8’ -there is—the end next to widow Carlile’s

soring T v'" her barn; alon® the hiSh land there _are
F gs, and the water oozmg out; it is springy on the ridge 40

2 G
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that divides the upper and the lower land—right adjoining
the lane that leads from the barn.

Quest. For what distance along that ridge is it springy ?

Ans. Some seventy-five or eighty yards from this lane
fence up along the orchard towards the upper end of the
meadow, between the high land and the low land.

Quest. Where does that water go to—towards the river or
from it ?

Ans. Towards the river.

10  Quest. Does it flow on the surface or ooze through the
ground ?

Ans. Both; in the spring of the year some part of it
flows on the surface, and it oozes through the ground at
other times.

Quest. What, in your judgment, was that meadow land
worth an acre at the time you mowed it—say the last year
you mowed on it ?

Ans. I declare I hardly know—it depends on circumstan-
ces ; I wouldn’t want to give a great deal for such land as

20 that—it might be worth more to others; I wouldn’t give
twenty-five dollars an acre for that or any other low land of
that kind; I have got some land of this kind—boggy—it cost
me $10 and some cents an acre, and is poor property; I was
brought up on a farm, at work—have owned a farm some
eighteen or nineteen years.

Quest. Have you since the year 1846 been over this meadow
land of Mrs. Carlile, and if so, has it been seldom or fre-
quently ?

Ans. I have frequently.

30 Quest. For the last ten years, how has the grass which has
grown on that meadow compared in quantity with the grass
that grew there in the seasons when you mowed it ?

Ans. The quantity has been full as much or more than
when I mowed it—the quality is not so good.

Quest. About how much of that meadow is flowed by
water kept back by the dam when the stream is in an o
nary condition and the pond full—I mean actually covered
with water, so that you can see it with the eye on the sur-
face ?

40 Ans. When the pond is full, running over this present
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cap piece now on the tumble dam in an ordinary water, it
would cover two-thirds of the lower meadow and a little
more, T think \ X have saw it in a high time of water pretty
much all covered before and since the raising of the dam.

Quest. About how much of the lower meadow would be
covered with water when the water was in an ordinary con-
dition and the pond full before the dam was raised ?

Ans. The lower end of this meadow, where the slough
was, perhaps one acre.

Quest. How much is contained in the upper and lower 10
meadow together ?

Ans. 1 suppose about four or four and a half acres—
may-be a little more—I never measured it; the upper
meadow is long and narrow.

Quest. How much do you think there is in the lower
meadow ?

Ans. I always called it from two and a half to three acres,
by looking at it; I always considered there was about an
acre or an acre and a half, probably a little less, and perhaps
alittle more.

Quest. Do the upper and lower meadows which you have
been speaking about lay south of the road that runs from
the Carlile bridge ?

Ans. They do.

Quest. Do you know a strip of land lying on the upper
side of that road along the river lying unfenced ?

Ans. 1 do.

Quest. What use was made of that land when you first
moved into that neighborhood ?

<4ws. Nothing more than to run cattle on ; it was very 30

us y ever since I have lived there; I think it was fenced
when I first moved there; I never knew it to be ploughed
nor mowed since I have lived there; a small part of it down
next to the river was affected by the water when I moved

“me water J I remember when the chan-

nei of Black river was straightened between Budd’s bridge

an Carlile’s bridge ; a ditch was cut—it is not straight yet;

helped in making the ditch and the outlet both ; the outlet

commences a little way above the bridge; it must be some
wenty years ago that this work was done—I can’t tell ex- 40

20
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actly; I think I had lately moved where I now live when the
work was completed.

Quest. From the outlet up to Tanner s brook was the bed
of the river lowered much—and if so, about how much ?

Ans. It was widened and lowered both; at the upper end,
I think it was lowered a foot to eighteen inches, but I can-
not tell—it is only guess-work.

Quest. Has the making of that new channel for Black
river produced any effect on the mill pond and if so what?

10 Ans. It has; it has filled in the pond and stream all the
way up to what we call the upper big rocks; these rocks are
down below the widow Carlile’s place, right at the head of
the mill pond, on the east side of the river on the Horton
place.

Quest. Above that has it produced any effect--between
those rocks and the Carlile bridge ?

Ans. It has filled the river in some places with sand and
dirt, and at the upper end of the widow Carlile’s meadow,
that strikes nearest the river, is a bold bank each side of

20 river, and a narrow place in the river—there it is grown up
with brush, and is or has been (and I suppose is yet) filled
up very much with rails and one thing and another; itis
quite shut up there with old rails, brush, some dirt, and one
thing and another washing in ; this prevents the water very
much from escaping in a high time—it spreads over widow
Carlile’s, and John Carlile’s and the Hortons’; I have been
through this place some four or five weeks ago, in a boat.

Quest. In the last fifteen years, what depth of accumula-
tion has taken place in that pond, in sand bars, &c., accord-

30 ing to your judgment ? I

Ans. In some places more than others—from a foot to, m
some places, four feet—sand, muck, &c., comes down the
channel; it is filled in very much at these rocks at the head
of the pond, as much as three feet on the side next the nmin
channel; the channel has got very narrow now.

Quest. Since you moved near that mill, have you been up
and down that river considerably ?

Ans. I have. “

Quest. Have you ever detected any offensive smell amlg

40 the river at places above Carlile’s bridge ?
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Ans. I have.

Quest. How far up ?

Ans. All the way up—clear above Budcl’s bridge.

Quest. Was that before or since the dam was raised?

Ans. Both, sir.

Quest. Is there more or less of that below Carlile’s bridge
than above it ?

Ans. It’s about the same, sir; there is not so much at the
pond since the dam was raised; I live up on a high bank,
within about fifteen paces of the pond—on the east side of 10
the pond.

Quest. How has been the health around the pond since the
dam was raised, compared with what it was before ?

Ans. I have heard no complaint of it being any worse
since the dam was raised, as to health on that account; some
years ago—it was before the raising of this dam—there was
considerable of fever and ague there—I had it myself, and
my family, and Mr. Nichols’folks; I have not had it since
nor heard of any one, to my knowledge, having it just about
the place. 20

Quest. Bid Mrs. Carlile at any time ask you what yearly
damages you thought she ought to ask Gen. Cooper for the
injury to her meadow land ? [Objected to by Mr. Little.]

Ans. She did.

Quest. Bid she say how she came to be making the in-
quiry—what had led her to make it ? «

Ans. She did not to me at that time.

Quest. Bid you tell her how much you thought she ought
to have ? [Objected to by Mr. Little.]

Ans. 1 did. 30

Quest. What sum was it ?

Ans. I told her to take twenty-five dollars, and if he
wouldn’t give her that, to take twenty, and settle it with
him; she made no reply to it.

Quest. Had Gen. Cooper, at that time, said a word to you
about the matter, or any one in his behalf?

Ans. He had not—no one in his behalf to my knowledge;
Mr. Vandoren and me had some conversation about it; she
had called on me prior to this to get the matter settled with
Mr. Cooper, and to collect the damages for her; I had called 4
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to see Gen. Cooper twice, and did not see him—he was gone
from home; I requested Mr. Vandoren to say to him that he
should call up and see the widow, and it could be easily set-
tled I thought, and Mrs. Carlile told me afterwards that Vk.
Cooper had called to see her, and she was going to M.
Swayze’s to get Mr. Swayze to go with her there, or to bring
Gen. Cooper up to his place to aid her in settling of it; I
believe that was the last I had to do with the settlement of
it, or advised her anything about it.

10  Quest. Did she ever tell you whether or not she had been
asked to sign or join in an agreement with James 8. Dick-
erson, and John D. G. Carlile, and Charles Ming and others,
to carry on a prosecution against Gen. Cooper for damages
alleged to arise from his mill dam? [Objected to by M.
Little.]

Ans. She did.

Quest. What did she tell you about that ? [Objected to by
Mr. Little.]

Ans. She told me that Mr. Dickerson, Mr. Carlile, and

20 Mr. Ming had requested her to sign a paper with them all,
to bring up this prosecution here against Gen. Cooper here;
I advised her not to do it—to go upon her own hook—be-
cause I said to her, I thought her case was sure enough—not
to be afraid of the expense of it.

Quest. Did she tell you whether Charles Ming and Spaf-
fond Dickerson, and John Carlile favored her settling with
Cooper, or opposed it ?

Ans. She didn’t say anything about that.

Quest. Do you know from what she said, or in any other

30 manner, whether Charles Ming and Spafford Dickerson, and
John D. G. Carlile, or any of them, offered her money to
carry on the suit against Gen. Cooper? [Objected to by M.
Little.]

Ans. I do not.

Cross-examination of John G. Crater by Mr. Little.

It was some four years ago, probably between four and
five years ago, that Mrs. Carlile called on me to aid her in
settling the damages; I never saw Gen. Cooper in reference
to it for her; I did not leave word at his house for what pu-

40 pose I called there.



Quest. Why did you call on Mr. Vandoren ?

Ans. He was at work building a house for Gen. Cooper
there by the mill; I told him that I had been there twice
and did not see the general, and wished him to tell the
general to call up, to save me the trouble of going again; I
told John Yandoren, because he was going right back and
forth at least every couple of nights and saw the general.

Quest. Wasn’t it because he was in Gen. Cooper’s employ ?

Ans. It was not.

Quest. Did he pass Gen. Cooper’s at all in going home ? 10

Ans. He did not.

Quest. When you told Mrs. Garble to take twenty-five dol-
lars, and if he wouldn’t give that, to take twenty, and settle
it, did you do so because you thought that was her full
damages, or did you do so because you thought it was better
for her to take that than to have an expensive lawsuit with
the general ?

Ans. On both accounts, sir; twenty-five dollars I thought
was the value, and I thought she had better take twenty than
go into a lawsuit.

Quest. Had you been on that land after Mr. Carlile’s death,
and previous to this attempt at settlement, to make any
examination of the land ?

.ns. Not to make any examination of it; I had been on-
it, but not to make an examination.

Quest. For what purpose had you been on it ?

rive**5* F°r the purp08e of Sunning an<* trapping along the

Quest. At what seasons of the year?

Both in the summer season and winter season, after qn
nis (Carlile’s) death. >

tOtf; D13 you find any more water there than y°u used

Ans. Sometimes I did; at this lower end, at all times I
ij n than in his life, before the dam was raised; I
near the dam, may-be a hundred yards from it.
A~ at makes it more healthy there now than it was
oetore the dam was raised ?
4ns. I consider it on account of that herbage and stuffon
ground being covered with water. 40
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Quest. The pond, you say, is filled up very much since the
ditch was dug—do you think the average depth of water
since that filling up is greater or less than it used to be in
the pond ?

Ans. Immediately at the road and dam it is deeper farther
up it is not so deep; I mean it is deeper by the dam near
the road, for perhaps four or five paces back of the dam;
above that the pond is not as deep as it used to be—that is
for the last four or five years; I don’t think the amount of
water in the pond is any greater than it used to be; I think
it held quite as much before the dam was raised as it does
now.

Quest. Can you tell, then, how it is that they now drive
four run of stone when they used to be able to drive only
two ?

Ans. Formerly there was but two run there to drive; lat-
terly they have had on four and another wheel; they require
more water to be drawn from the pond to drive four than
they did to drive two ; the surface water spreads further, and
that gives them the same quantity they had before.

Quest. Will you explain to me how the same quantity of
water is now made to drive four run of stone as was required
to drive two before the dam was raised ?

* Ans. They have more head of water in the trunk than
they had before the dam was raised.

Quest. How much more head of water ?

Ans. Probably about a foot, may-be a little more, and may-
be not quite so much.

Quest. How much more water, in quantity, does it take to

30 drive four run of stone than two ? [Objected to by M-

40

Vanatta.] .
Ans. I don’t think that the two lower run take as mmch
water as the two upper ones—I mean you could drive the
four without doubling the amount of water; the lower nm
of stone are smaller, and the water strikes the wheel higher.
Quest. If there is no more water in the pond than there
used to be, and there is four run of stone in the mill, an
the pond has filled up, as you say, with mud and sand, how
do you account for the fact, that the bed of the pond is less
frequently exposed to the sun than it used to be ?



Ans. By this foot, or whatever it is, of surface water; the
bed of the stream is shut up a considerably—it is very nar-
row, and forms the channel of the pond, and that is what is
filled—and the channel is very crooked; these large rocks on
the Horton side, at head of pond, are about one hundred and
fifty yards from Mrs. Carlile’s lands on the west side of the
river.

Quest. Has that accumulation that you speak of, that fill-
ing up of the pond, increased more or less rapidly within
the last ten years than before ?

Ans. More rapidly within a few years, I think much more
rapidly.

Quest. Would you or not have supposed that that would
have been more rapid immediately after the opening of the
ditch than twenty years afterwards ?

I would not suppose that the pond would fill up im-
mediately after the opening of the ditch, in from three to
five years, as it has within the last two years, on the account
that the ditch then was clean and banks firm—it kept itself
clean—it has now caved in, burrowed out by the muskrats
more or less, and the large body of water that remains upon
all this flat towards the Plains in a heavy fresh, with the
pressure upon this loose dirt remaining in this ditch, drives it
into the pond.

Quest. You say that when the pond is full two-thirds of
the lower meadow would be covered with water—how much
would the upper meadow be affected by it ?

Ans. But very little—it would be affected a little at the
lower end of the upper meadow.

Quest. Where does your land lie that you say is like this
of Mrs. Carlile? [

Ans. It lies on the Fox-hill road, southwest from Cooper’s

Quest. Is it the same kind of land with all this low land
along Black river ?

Ans. It’s low wet land, exactly as this land is along Black
river—wet and boggy.

Quest. You said, in your principal examination, that you
ave sorrie of this kind of land costing you $10.05 per acre
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—do you mean’to say that it is, either in quality or value,
equal to the land along Black river ?

Ans. I would as lief own the same that I do own as any I
have seen along Black river that is wet and boggy, either be-
fore or since the raising of the dam.

Quest. Bo you think it is equal in value to John Carlile’s
land along this river, or Charles Ming’s along this river, or
the land that used to belong to Daniel Budd ?

Ans. I think it’s just the same value to me as any of that
land, if I should own it.

Quest. How much do you value yours at now* ?

Ans. I don’t value that wet land worth ten dollars an acre
to me now—it never has been.

Quest. Have either or both of the bridges across this dam
been raised since your recollection ?

Ans. They have both of them twice—once I raised them
both myself; that was some twenty years ago that I raised
the one; I built a new bridge there and raised it; I raised it
while Horton and Swayze were Keeping store there at
Cooper’s mill—this was the west bridge; the other bridge I
raised a few years afterwards; I put in new abutments and
new bearers, and planked it; the bridge I built was built be-
fore the raising of the dam, I think ; the other one (which I
repaired) was probably since the raising of the dam; George
D. Emmons raised them since that; I never knew either of
them raised by a man named Apgar; I don’t know that he
raised the abutments—he put in a new middle bent; I never
knew of Gen. Cooper’s drawing any earth on the road be-
tween the bridges.

Quest. Who helped you make the measurements at the
dam ?

Ans. I measured it two or three times—I measured it las
this morning—then George Grey helped me—he stood by me.

Quest. How soon after Gen. Cooper had bought the Hor
ton property was it that you and Mr. Carlile went to see him
about settling for the damages ?

Ans. T think it was some time—cannot tell how long ex
actly.

Quest. How long was it before Mr. Carlile’s death ?

Ans. Well, a couple of years or a little more—can t tell.
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Quest. Is the water in the trunk now deeper or not so deep
as it was before the trunk was changed when the pond is
full?

Ans. It’s deeper, sir; I am sure it is deeper than it was in
the old trunk.

Quest. How much ?

Ans. Probably about four inches; this trunk is not full
when the dam is full; the trunk itself is eight inches deeper
than the old one was up to the cap piece; I made the old
trunk (by my measurement) four feet and ten inches in
depth—I measured on the post and allowed for the thickness
of the plank which was at bottom of old trunk; I made the
new trunk (in my measurement) five feet eight inches; the
water, when the pond was full, lacked four inches from fill-
ing this trunk.

Quest. Was the old trunk planked up all the way to the
top of the posts ?

There were some planks off on the top toward the
mill; in an ordinary time of water, if the mills were not
running, the water would run over the land side of the old
flume at these places where the planks were off; those planks
were off from ten inches to a foot in width—some places
not so much; I have seen boards tacked along there; when
those boards and plank were on I have seen the water in the
flume nearly or quite up to the top.

Adjourned until Tp. m.

Seven p. m.—Cross-examination resumed.

I was called on by Mr. Vandoren to help put up those
Im ers the time the dam was repaired; I was working
°r one i® particular; he asked me to help them as a
neighbor—his strength was not sufficient to handle them ; I
~as probably there four hours—worked till we got those
eavy timbers up; there were two long gates in the old dam;

eJ took the whole space, except the two ends where it
f as planked, I should judge; each gate was fourteen feet
_ng when I went there; I should judge the gates were ten
pie 68 ju more.w”" e— didn’t quite shut it up to the cap
pece—left a ]ittle space above them ; they were kept in

Qr p ace ty7a post in the centre and a post at each end;
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they were raised by a stem in the centre, and a crow bar
over a stick of timber, at the time I went there, till the stems
gave out by raising and working at them; then in a fresh
of water, when Mr. Douglass was there, I have went many
a time and helped pry them out—get at one end and pry
them out—and then when the fresh was over have helped
carry them back again.

Quest. Were the same gates there when Mr. Douglass
went there that were there when you moved there ?

Ans. Yes, sir; and 1 guess for one or two years after
Douglass went there.

Quest. Mr. Vandoren did not put in new gates then when
he made the repairs in 1846 ?

Ans. Yes, sir, he did, the same ones that are there now—
the same gateways that are there now; I can’t say that the
same stems are there, or even the same planks in the gates
as those which Vandoren put there in 1846; the gates now
are of the same width and length as those Vandoren put in
the gates that Vandoren put in closed up the whole space
between the sill and the cap.

Quest. After those repairs then, what constituted the tunr
ble of the dam when the pond was full so that the water
flowed over?

Ans. This cap piece, when the gates were down.

Quest. Did the pond, after those repairs, generally fill after
those repairs were made ?

Ans. Not unless we had rain or something of that kind—
or if they was not running the mill—then it would be filled;
if they are not running the mill nor the saw mill it will
now fill in course of a day or two ; when they are running
only two run of stone it will fill up in course of a couple of
days.

Quest. Won’t it fill up in one night so as to run over the
cap?

Ans. No, sir; not if they have been running both mills,
in a common time of water.

Quest. Have the mills been running pretty regularly for
the past month ?

Ans. I have not saw the whole four run of stone running
for the past month, or perhaps two months—sometimes I
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have seen three run running part of the day; in running two
run, or three, and the saw mill, it will run the pond right
down, so that they have to stop the saw mill,

Quest. How has the water been at the dam for the last
month ?

Ans. Some mornings it will be full, and some not.

Quest. Have we had much ofafreshet within the last month ?

Ans. Yes; we had a pretty heavy rain last Saturday a
week ago—it raised the river—it wan’t what I call a freshet;
there has been nothing that I consider a freshet within a 10
month.

Quest. Before these repairs in 1846, were these spaces be-
tween the sill and the cap-piece planked up as they are now?

Ans. No, sir, they wasn’t; the smallest ones at each end
were planked, that is the spaces of three or four feet at each
end of the dam; the rest of the spaces were gateways until
the post in the centre and the cap piece were carried away;
then they put in new posts and a new cap piece and made
three gateways—having three gates instead of two; there
was a platform built at the central part of the dam out to- 20
wards the pond, on which we stood when we raised the
gates—and to get to the platform we put a plank from the
bank to the platform, and when the plank wasn’t here we
had to walk on the cap piece.

Quest. Before the repairs spoken of, did the water, when
the pond was full at an ordinary time of water, discharge
itself over or under the cap piece ?

*Ais. It discharged under the cap piece over the gates;
the gates didn’t quite come up to the cap piece ?

Quest You speak of the water being eight to ten or 30
twelve inches deeper than it used to be—have you any water
marks you judge by ?
? I have; it s a rock at the end of Gen. Cooper’s house,
NA pond; as it used to be, when the pond was up
o the height of those gates in an ordinary time of water,
the water came just up to the top of the rock, just left it
»are; now that stone is covered, when the dam is full, with

oot of water, or a little more, when the water is oozing
over the cap piece of the present dam.

Quest How much deeper than one foot is the water upon 40
the rock ? r
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Ans. 1 drawed my attention to it about a week ago—the
dam was just full—I supposed it about a foot then; I
couldn’t get to it to measure it—I was on the rocks on the
shore, five or six feet from it ?

Quest. Have you ever measured the water on the rock?

Ans. No, sir.

Quest. Have you any other watermarks there ?

Ans. None about the dam.

Quest. Have you any watermarks about the pond that you

10 have examined ?

Ans. 1 have—what we call the swimming rocks; they are
about half way up the pond, on Mr. Horton’s side of the
stream, on the east side; there are two large rocks there—
the rocks are above the deep hole; I have never measured
the water there, except from the marks upon the rocks when
the dam is filled; I never measured it; I judge from the
marks when the dam is filled and when the water is down;
when the water is down, so as to be a little below the cap
piece, it is about a foot lower on the rock than when it is

20 just oozing over the cap piece.

Quest. How did you understand this dam to be raised?

Ans. By the alterations of those posts and this cap piece,
making the posts longer.

Quest. Did you understand at the time how much longer
they were than the old ones ?

Ans. I did not; the bottom of the old forebay was not on
d level with the old trunk; the old trunk stood above the
bottom of the forebay some eighteen or twenty inches, pro-
bably more; I never measured it—but I went up from the

30 forebay into the trunk many a time; I got my information
from measuring the old ranger pieces that rtm under the
old trunk and rested upon the outside sill at the bottom of
the forebay, and the ties that went around the old trunk-
supposing those ties to be six inches deep, running across
those ranger pieces to place the bottom of the flume upon,
and two inches depth of plank on the top of them.

Quest. When did you make all these measurements and
this calculation ?

Ans. Some year ago, or probably more; Mr. Carlile called

40 on me to go down the river below the mill with him to look



247

at some old timbers there that we supposed came from un-
der this old trunk, and around the old trunk as girths to
hold it together—that’s one time; he then referred me to
some of the same kind of timbers that he had carried up to
Obadiah Howell’s wagon-house; I measured them also, and
put the size of them down at that time; I have measured
those down the river since; I went to them this morning,
and I went to the wagon-house this morning and measured
the same lot again ; I found them the same size I had marked
them to be before; the other ranger pieces I have measured
at different times—once last week, on Monday or Tuesday
morning; I measured them again this morning; those long
timbers that run under the old trunk, from the forebay to
the mill, I call ranger pieces.

Quest. Will the measurements of the timbers which you
have made enable you to determine how much higher the
bottom of the trunk was than the bottom of the forebay,
and if so, tell us how much it was ?

Ans. Yes, sir; if those timbers they found down the river
should be the same timbers that were under the old trunk,
it will make the old trunk at least eighteen inches higher
than the bottom timber of the forebay.

Quest. Have you that calculation ?

Ans. I have the measurements—I made the calculation as
I sat here.

Quest State the mode by which you make the calculation
and arrive at that result ?

-4ns. | measured the ranger pieces at ten inches, the cross
ties under the trunk six inches, plank in bottom of trunk
two inches, making it eighteen inches from the timber un-
der the forebay up to the offset in the old trunk, providing
those timbers which I saw down the river and at the wagon-
house are the same ones that came out of the old trunk.

Quest. In this calculation you assume, do you not, that
what you call the ranger pieces were level with the bottom
of the forebay ?

dns. Yes; the bottom of the ranger pieces rested upon
the same timber that constituted the bottom of the forebay.

Quest. Do you know whether that was so or not?

-4ns. Yes, sir; for I helped take them off—one of them;

10

20

30

40



10

20

30

40

248

that was at the time they took down the old trunk to put up
this one; John Yandoren and, I think, a man named Reeve,
and I think Stryker, helped at this work; some of the rest
of the ranger pieces they had thrown off before I got there;
the rafters of the dam do not touch the sill now—one of
them comes up to it; they are worn off by some means; I
don’t know that any of them were cut off at time the new
sill was put in ; some of them were rotted off at the time;
some were sticking out at the time; there were notches or
ship-laps cut in the new sill for the rafters.

Quest. Did you take down any part of that stone dam to
get that sill on ?

Ans. We took some few stone that seemed to hinder us
from shoving it in, and some was out under this old sill,
broken out in places by water or some other means.

Re-examination by Mr. Vanatta.

Quest. Do you know whether the old timbers, which you
have spoken about having measured, ever formed any part
of the trunk of that mill of Gen. Cooper ?

Ans. I do.

Quest. How do you know that fact—I mean as to those
that you found down the river or in Howell’s barn ?

Ans. Only the ranger pieces Xknow to be the pieces under
the old trunk; there were some five of those which were
made into bearers, and are now under the present trunk.

Quest. Whereabouts down the river did you see the tim-
bers that you measured ?

Ans. Down back of the mill—down a waste way that goes
from this present trunk, and that used to go from the old
trunk; I found them probably thirty or forty yards from the
old trunk way; Mr. John D. G. Carlile pointed them out to
me about a year ago; I did not know they were there until
he showed them to me; there were there what I should call
some cross ties, some pieces of decayed posts with the ends
off* and a cap piece over the top of these posts.

Quest. How many pieces in all did you see at this place
down the river ?

Ans. Some four or five pieces and part pieces together.

Quest. Can you say that they had ever been in the trunk
that was torn down in 1846 ?
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Ans. T cau’t.

Quett. Can you say whether the trunk at that mill hadn’t
been repaired and ever built anew several times during the
hundred years that elapsed prior to 1846 ?

Ans. I can’t say.

Quest. Who first showed you the old timbers in Mr. How-
ell’s wagon-house ?

Ans. Mr. John Carlile; T had never seen those timbers
before to my knowledge, unless they were in that old trunk;
I don’t know of my own knowledge how they got into
Howell’s wagon-house.

Quest. Hid you ever measure the depth of the water in
the old trunk ?

Anps. 1 did not.

Quest. Hid you ever see it measured by any one else ?

Ans. 1 did not.

Quest. Is, then, your statement here, as to what was the
depth of the water in the old trunk, a conclusion that you
draw from measuring the old timbers you found down the
river and in Mr. Howell’s wagon-house ?

~<4ns. That’s the only way.

Since Black river was straightened between Car-
nes bridge and Budd’s bridge, has the channel above Budd’s
bridge been straightened and deepened ?

Hrces. T don’t know anything about that.

Quest. Have there been since the ditch was cut, of which
you have spoken, many side ditches cut from the meadow
lands running into the main ditch ?

Ans. There have been.

Have they contributed in any degree to furnish
latter and sand for this pond ?

-75. 1 suppose they would discharge into the main ditch.

., . part of tbe examination objected to by Mr. Little,
@B not being proper re-examination.]
undT"z °r n0t the banks of tbose si<ie ditches being
rmined and falling into the ditches ?
Ans. More or less, sir.

of Min ditcir a”y sed!ment or 8and settlins in th« outlet
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Ans. Not any, except where a timber is lodged across
where the eel-weir was about in the centre of the outlet.

Quest. When those old long gates were in, that you have
spoken of, which left a space between the cap piece and the
top of the gates, did they ever put loose boards on the top
of the gates to fill up that space ?

Ans. I have saw boards there, either upon the long ones
or upon the three short ones that were afterwards put there
—1I think it was upon the three short ones.

Quest. You say that the dam was raised by increasing the
length of these posts, and that you saw some of the old posts
there when the new dam was made—about how much
longer, as near as you can judge, were the new posts then
put in there than the old ones ?

Ans. Some six or eight inches—can’t tell positively.

Quest. Last spring did you see the water drawn down at
the dam for a period of something like ten days, and observe
during that time how the water was above the Carlile bridge?
[Objected to by Mr. Little.]

Ans. 1 did see the gates all up from Saturday till the next
Tuesday week; there was water over those meadows— M.
John Carlile’s, Mr. Dickerson’s, Mr. Waters’, and Mr. Gre-
ger’ge—y0U could see it from the highway; at this time the
water was some fifteen or sixteen inches from the top of the
cap—it was running over the sill some five or six inches.

Cross-examination resumed by Mr. Little.

Quest. What is your business?

Ans. I practise law a little, writing for other people a little,
doing any kind of business that they see fit to call on me to

30 do for them, gunning some, fishing some, and attending to

my farm. A

Quest. Are you in the employ of Gen. Cooper in this case,
to hunt up evidence for him, or in any other way ?

Ans. I am not in his employ to hunt up any evidence J
him; I have been called in by Mr. Cooper to view this
water, and have waited on him.

Quest. How long since you were called in by him to view
the water first ?

Ansi Some two years ago and upwards, 1 think.
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Quest. Have you been in his employ in that respect since
that time ?

Ans. At two or three times I went, at his request, up the
river here to examine that water, and helped survey the
land with Mr. Carey in the widow’s meadow, which this
water flowed over.

Quest. Are you or not under pecuniary obligations to him,
and if so to what amount ?

Ans. I am, sir, indebted to General Cooper in amount of

one thousand dollars. 10

Quest. When was that debt contracted ?

Ans. Last spring, sir, I think iu March.

Quest. Was it for money lent?

Ans. Yes, sir.

Quest. How secured ?

Ans. By a mortgage.

Quest, by Mr. Vanatta. On a farm worth how much more
than the mortgage ?

Ans. Well, some two thousand five hundred, or three

thousand dollars more, sir. 20

Quest. by Mr. Vanatta. Hid Gen. Cooper ever say any-
thing to you about noticing the water until after Mrs. Car-
hle had commenced her suit against him iu the Supreme
Court?

Ans, I don’t know what time she commenced it; I think
Dot, because he said that she had prosecuted him.

John G. Crater

Subscribed this 10th day of Novemher, A. H. 1863, hefore
ne.

Alfred Min s, M. C

Tuesday morning, Novemher 10th—parties and counsel
amear.

Solicitor for complainant offers in evidence a paper pur-
porting to be a deed from Elias Hudson and John Cooper,
d ministrators of Elias Howell, deceased, to Nathan Cooper,
ated 30th April, 1825, R. R. 195, 196, 197, 198, and 199,
*hich I have marked Exhibit 2 on part of complainant,

paper purporting to be a certified copy of the will of

athan Cooper, deceased, dated 4th November, 1818, and a

30
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codicil to the same, dated 11th February, 1828, and a second
codicil, dated 12th March, 1834—certificate of surrogate,
dated 25th April, 1834, which paper I have marked Exhibit
3 on part of complainant.

A paper purporting to he a grant from Obadiah R. Howell
to Nathan A. Cooper, dated May 10th, 1841, recorded in N.
5, pages 155 and 156, acknowledged" 15th March, 1857, which
I have marked Exhibit 4 on part of the complainant.

A paper purporting to be a deed from Julia Horton, Isaiah
Horton, Richard T. Horton, David C. Horton, and Elizabeth
C. his wife, and James Vanderveer and Miriam his wife, to
Nathan A. Cooper, dated 24th November, 1845, recorded on
25th November 1845, in Morris Records of Deeds, in G. 4,
pages 376, &c., which I have marked Exhibit 5 on part of the
complainant.

JSaihan A. Coopert, the complainant, a witness produced on
part of complainant, being duly sworn, on his oath says:

I am about sixty years old; I have known the mill pro-
perty on Black river which I now own ever since I can re-
member; there was a mill and dam-there when 1 first knew
it; I think my uncle took possession of that mill property in
the spring of 1825—took possession as owner; he occupied
it as owner till he died, which I think whs in April, 1834; I
then went into possession under his will, and I and my ten-
ants have had possession of it ever since; I have claimed it
all that while as owner, without any question as to my title
that I ever heard of.

Quest. After your uncle bought it, was there any alteration
made in the mill or mill dam, and if so, what were the alter-
ations or improvements ?

Ans. In 1826 he repaired the saw mill, put up a new
trunk, or enough of it to run the saw mill, tore down the
old frame mill, and built a new stone mill, the same that is
there now, except the wheel-house—that is, he put up the
walls and put on the roof that season ; the next season he
went on and finished off the grist mill with two run of stone
and the machinery necessary for them, finished up the trunk
and dam sufficient to drive them, as was supposed.

Quest. Just state what was done to the dam in 1827, and
how it was left that year ?
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Ans. The flume that lets the water through out of the
pond into the trunk was put in the year before; the stone
work under this tumble dam (pointing to the model) we put
in as it is now in the fall of 1827, if I mistake not; there
was an old dam of stone from the flume to the east end of
the tumble dam, and also an old dam of stone from the west
end of the tumble dam to the bank towards Obadiah How-
ell’s; we raised that stone work, if I am not mistaken, late
in the fall of 1827 as high as it is now, and backed it in
with gravel, small stones, &c., so that we thought it would
answer for the present—and whether the same kind of struc-
ture (as is now on the dam) was then put on the sill or not,
I am not certain, or whether pins were put in the sill, and
planks put against them, I won’t be certain ; however, di-
rectly after that, the next year, something like the present
wood structure was put there—not as high as this; these
pieces (marked 7 in model) were not there then; there were
posts put in back of the centre of the dam, and I think on
them a kind of a structure on which we stood to hoist the
gates, and we got to that structure on a plank that ran across
to the ground dam on the east side; this is the way it was
fixed then, I think.

Quest. When was the stone wall which now stands between
the tumble dam and the forebay built ?

The old dam of stone was there in that same place
always as long as I can remember, but we raised it in 1827
(if I aint mistaken) as high as it is now; in 1846, I think,
there was a new flume, or a part of a new flume put in—and
to put in that there had to be a part of that stone wall taken
down, and that had to be put up since when the flume was
completed; it was taken down aslant from the top to the
bottom of the flume—don’t know the exact distance; taken
down aslant, so the wall wouldn’t tumble down; I think not
wore than fifteen feet, or thereabouts, was taken off on the
top, there was no work done on that wall in 1846, that I
recollect of, but to fill up that gap; there might have been
a few stones replaced that were tumbled off by people going
over it to the muskrat traps, but I don’t think the height of
the dam was raised any; if it was, I have forgotten.

Quest. In 1827 did you have anything to do with raising
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the stone wall between the tumble dam and the forehay, and
if so, what ?

Ans. I was there while it was raising, seen to it, and
helped do the work; I helpedput in the stone with my own
hands*

Quest. What part of the time were you at or about the
mill at the time those repairs were going on in 1827?

Ans. Well, I was there a considerable—more at the work
of the dam than at the work inside of the mill; the mill-
wrights were doing their work, and I had one team or more
at work at the dam.

Quest. Were you there in 1827, when they built the stone
wall over which the water was made to fall ?

Ans. I was the most of the time.

Quest. Did you assist in laying it up ?

Ans. T did, sir.

Quest. What was put upon the top of the wall that season
for the water to run over?

Ans. A stick similar to this (marked 3 in the model), if I
mistake not.

Quest. Is the stone wall which is there now, and on which
the sill corresponding to this rests, higher or lower, or of
the same height as the stone wall was left in 1827, when you
had finished it ?

Ans. It is the same height it was left in 1827, according
to my recollection.

Quest. So far as you know, and according to your belief,
has that stone wall (under the tumble dam) been increased
in height since 1827 ?

Ans. It has not that I recollect of, and I don’t believe it
has.

Quest. When were the pieces now in the dam (correspond-
ing to those marked 4 in model), which we have called raft-
ers, put in ?

Ans. Pieces like these, which you call rafters, were putin
in 1827, when this stone wall was built, and a stick put on
like that sill (marked 3 in model).

Quest. Did you assist in putting them in ?

Ans. I think I did.

Quest. Are the ones there now the same that were put in
then?



Ans. They are, sir, to the best of my knoweledge.

Quest. Have they been raised any since 1827 ?

Ans. Hot as | know of.

Quest. Who did the wood work of the dam in 1827 ?

Ans. John Vandoren was the boss, and I don’t know as I
remember who the other men was; I think Ichabod Dor-
land was one of the millwrights, and Hiram Kimmons was
another; I think Vandoren was the boss.

Quest. After the wood part of the dam, similar to the
frame work of the present dam, was put there, was or not ()
the space between the sill and the cap piece filled up ?

Ans. It was at each end for a ways, I think—I don’t re-
member how far; gates were in the rest of the space.

Quest. What was the horizontal length of those gates ?

Ans. I don’t remember—probably from eight to twelve
feet; 1 think there were two of them.

Quest. Was there any vacant space between the top of
those gates and the cap piece ?

Ans. 1 don’t remember particularly about that, but I think
there was. 20

Quest. Was that space always open, or sometimes closed
and sometimes open—and if closed how ?

Ans. Sometimes closed with a piece of board set on the
top of the gates and against the upright posts.

Quest. How were those boards put on and taken off—
mean what was the rule or guide as to putting them on and
taking them off?

Ans. 1 suppose a man would take them in his hand and
put them on; they were put on for to raise the water, when-
ever the miller saw fit to do it; at low water they were gen- g
erally used, I suppose, to raise the water.

Quest. The cap piece on the old dam was put on in what

year, general ?
, Ans. I think about 1828, directly after the work was done
in 1827, or it may have been put on in 1827, directly after
t e work was done; it was found that the boards put there
wouldn’t answer.

Quest. How long did the frame dam, as put up in 1827 or
1828, continue there ?

Ans. That, or one similar to it, was kept there until we 4,
repaired it in 1846.
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Quest. Have you any recollection of its ever being taken
away or torn away between its erection and 1846 ?

Ans. I have not.

Quest. What was the height of that tumble dam compared
with the one that is now there ?

Ans. The old one was not as high as the one we put there
in 1846 by about the width of the present cap piece.

Quest. How was the old dam used, from 1827 till 1846, or
rather how were the mills used during that period?

10  Ans. For grinding of grain and sawing of logs.

Quest. Was the mill kept in constant use ?

Ans. It was, except it wanted some little repairing—it had
to stand still of course then.

Quest. While your uncle owned the mill property, did you
or not assist him in his business and in the care and manage-
ment of his property—I mean your uncle Nathan Cooper?

Ans. 1 did.

Quest. Did you have the oversight, for him, of this mill
property during that period, either in whole or in part?

20 Ans. In part.

! Quest From 1827 till 1846 was there any restriction, so
far as you knew or heard of, to your using the water accord-
ing to the will and pleasure of the owners of the mill and
its occupants, so far as it could be used and controlled by the
dam which was then there ?

Ans. None that I know of.
¢  Quest. Has there been since that time ?

Ans. There has been none that I know of, except these
prosecutions attempted.

30  Quest. How did you come to increase the height of that
tumble dam in 1846—I mean what originated the idea ?

Ans. We wanted to put in two more run of new stone in
the mill, and we talked of building other machinery below
the west bridge (next to Obadiah Howell’s) to be drove by
water power; and Mr. Yandoren (a boss millwright) said it
could not be done unless we raised the dam.

Quest. Who suggested raising the dam—did it originate
with you, or was it suggested to you ?

Ans. John Yandoren suggested it to me.

40  Quest. Before you concluded to raise the dam, did you do
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anything to ascertain how Thomas M. Carlile would act in
the event of the increased height of the dam causing water
to flow back on to his land ?

Ans. I told John Yandoren to ask him what he would say
if we raised the dam and flowed any of his land, what he
would say and do about it, both—and I think I told Harvey
Douglass to ask him too; Mr. Yandoren told me that he had
seen him, and told him what we wanted to do, and Mr. Yan-
doreu told me Mulford Carlile said, if we flowed any of his
land, and I would pay him as much per acre as I paid the
Hortons for land I bought just below him, that I might raise
the dam and flow the meadow or his whole farm; that’s the
way I understood him.

[Before this answer was given, Mr. Little objected to tes-
timony of any conversations had by witness, exeept with
Thomas M. Carlile; and also, before the answer was written,
objected to testimony of any conversation between witness
and Mr. Yandoren—and also objected to any parol evidence
of any agreement as to the flowing.]|

Quest. Did Mr. James H. Douglass inform you, or not, as
to what Mr. Carlile had said to him ? [Objected to by Mr.
Little.]

Ans. He did.

Quest. What did he say Mr. Carlile had said to him?
[Objected to by Mr. Little.]

Ans. T understood Mr. Douglass to say the same—if I
would pay him per acre as much as I did the Mr. Hortons,
that I might raise the dam and flow as much land as I
wanted to.

Quest. Did you or not direct Mr. Douglass to give any
answer to Mr. Carlile as to what you would do—as to whether
you would take the land ? [Objected to by Mr. Little.]

Ans. 1 told Mr. Douglass to tell Mr. Carlile that I would
do it.

Quest. When was it you told Mr. Douglass that, with
reference to the time he communicated to you, what Mr.
Carlile offered ? 4

-dws. At the time he told me what Carlile said.

Quest. Did Mr. Douglass inform you whether he had com-
plied with your request ?

2k
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Ans. I think he did. *

Quest. ""What part of the season was it that you gave these
directions to Mr. Yandoren and Mr. Douglass?

Ans. Well, I don’t remember; it was while we was get-
ting ready for this work—some time in the summer I think
it was.

Quest. Was it after or before the old trunk had been taken
down ?

Ans. I don’t remember as to that—but it was before we

10 had made any move as to putting up the new works; we
might have had some of the timber prepared, but it was be-
fore we had prepared it for raising the dam.

Quest. At what place did Mr. Douglass inform you that
Mr. Carlile consented to your raising the dam, and you told
Mr. Douglass to tell him you would accept his proposition ?

Ans. I think it was near the spring between the mill and
Yanderveer’s store.

Quest. At the time the bill was drawn in this case, did you
remember having sent Mr. Douglass to Mr. Carlile, and what

20 had passed between yourself and Mr. Douglass on this sub-
ject ?

Ans. I did not.

Quest. What brought it to your recollection ?

Ans. I was in Mendham some month or more ago, and
Mr. Douglass came to me, and I wanted to know if he knew
anything about the transactions there—and I asked him if
he ever heard Mulford say anything, and he told me what I
have just said—then I remembered it.

Quest. Mr. Douglass whs your tenant in 1864, was he not?

30 Ans. Yes, sir; I think his father and he were both there.

Quest. When you gave your direction or consent to the
raising of the height of the tumble dam in 1846, did you or
not understand and believe that you had the consent of
Thomas M. Carlile to the raising of the dam, and that, if it
should flow any of his land, he would convey it to you for
forty dollars an acre ? [Objected to by Mr. Little, as leading.]

Ans. 1 did.

Quest. Did you suppose there was any doubt or uncer-
tainty about it? [Objected to by Mr. Little, as leading.]

40 Ans. I did not.
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Quest. Suppose you had not received the consent of
Thomas M. Carlile that you should increase the height of
your dam, what would you have done as to the height of the
dam? [Objected to by Mr. Little.]

Aus. I would not have consented to have raised it.

Quest. Did his consent to raise it, and to sell you so much
of his land as might he flowed by the raising in any way in-
fluence you in raising the height of the dam and in putting
the additional machinery into your mill—and if so in what
way did it influence you ?

Ans. It did influence me to do it—because I thought I had
the right to raise the dam and flow his land by the consent
I understood him to give, by paying him forty dollars an
acre, without any further trouble or difficulty.

Quest. Did you at that time know whether the addition to
the height of the dam would flow his land more than it had
been previously flowed ?

Ans. 1 thought it would.

Quest. Much or little ?

Ans. I didn’t think it would a great deal.

Quest. What opinion did Vandoren express as to whether
it would flow him much or little, or any ?

Ans. I think his opinion was that we might flow him
some—not a great deal.

Quest. What addition was made to the height of the dam
in 1846—the tumble dam ?

Ans. The present cap piece that is there now—about nine
jnc es thick, I think it is ; I don’t remember whether I was

ere at that mill in 1846 at the time the frame work of the

am was raised and put in; I live about three miles from
the mill.

Quest. How was the increased height attained ?

Ans. By raising those parts I believe—Ilengthening them ;
(parts are marked 2 in model).

Are you aware of the height having been increased

l* * u ” cbe8 or have you any reason to suspect or be-
ve its having been increased over nine inches?

it' 18 What Mr’ Vandoren 8aid he wanted to raise
than that VG @ ** beTieve tbat he raised {tany more
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Quest. Has it been raised at all since 1846 ?

Ans. Hot to my knowledge, sir.

Quest. Have you any reason to suspect or believe that it
has?

Ans. I have not.

Quest. What was the cost of the improvements you made
in your mill in 1846 and afterwards, until you got it com-
plete as it is now—putting in a new wheel, two run of stone,
&ec., as it is now, as near as you can tell? [Objected to by
Mr. Little.]

Ans. I didn’t keep any accurate account of it—I suppose
it to be about two thousand dollars—I mean the putting in
that trunk and all of it—that’s a mere guess.

Quest. What injury would it do to your mill property, in
your opinion, to deprive you of the nine inches gained by
the raising in 1846 ?

Ans. Well, I can’t hardly tell; I should suppose near one
half—perhaps quite.

Quest. What do you estimate the mill property to be worth?

Ans. I can’t hardly tell; I have got several other sites for
machinery to be driven by water, and taking into consider-
ation the scarcity of labor, that we must have and do have,
and the need of machinery to do the work, I can hardly tell
what it is worth.

Quest. Did you hear Daniel Budd’s estimate given here in
evidence ?

Ans. I either heard or understood it was $10,000 or $12,000.

Quest. Is that estimate too high or too low, according to
your estimate of its value ?

Ans. I don’t think it’s any too high.

Quest. What’s the highest offer you ever had for the pro-
perty ?

Ans. T think T have been asked if I would take $12,000
for it; that was a number of years ago—may-be seven ar
eight years ago—may-be not so much.

Quest. Did you refuse $12,000 at that time ?

Ans. Well, I didn’t say I would take it.

Quest. In the nine years which ensued between the raising
of your dam and the death of Thomas M. Carlile, did he ever
say or intimate to you that your dam had been wrongfully
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raised, or raised without his consent ? [Objected to by Mr.
Little.]

Ans. He never did.

Quest. How often, if at all, did he ever say anything to
you about his land being injured by the raising of the dam ?

Ans. I think he spoke to me once about it—only once, if
I remember right, sir.

Quest. When and where was that ?

Ans. I think it was near the end of the road that comes
out from his place to the Washington turnpike beyond the
mill.

Quest. How were you there, and how was he there ?

Ans. I think he was afoot, if I mistake not—I rather think
L.must have been in a wagon—I rode in a wagon then gene-
rally; I don’t remember that there was anybody with Mr.
Carlile—still there might have been; I can’t tell how long
this was before his death, but I thiuk not a great while.

Quest. State what he said to you, and what you said to
him, as nearly as you can now recollect ?

Ans. I think he said that the raising of the dam had
flowed some of his meadow; there was but few words passed
between us; he said he would like to have me pay for the
land I flowed; I told him I would do so, and I don’t remem-
ber whether there was anything more said or not—if there
was I do not remember it.

Quest. Anything said about your going to see the land ?

Ans. T don’t remember—there might have been.

Quest. Why didn’t you attend to it in Mr. Carlile’s life-
time, and have the matter settled up with him?

X don’t think that he spoke of it as wanting it at-
tended to immediately, and I having so much business to
attend to, it got neglected—I can’t tell any other reason.

Quest. From what he said, did you get the idea that he
was seriously or much injured by the flowage ? [Objected to.]

Ans. There was but few words said—and from what was
said I didn’t understand it was of any great importance.

Quest. Did you ever hear, before the commencement of
this suit, that he and John G. Crater had ever been to see
you about the land ?

mjws. I never did, that I recollect of.
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Quest. Were you aware that his laud was injured by your
dam until he spoke to you at the time you have mentioned?

Ans. I was not.

Quest. When did Mrs. Carlile first speak to you about the
land after her husband’s death, as far as you remember?

Ans. I don’t remember how long it was after her hus-
band’s death—I can’t remember.

Quest. Did you go there to see the land after she drew
your attention to it?

10 Ans. I did.

Quest. How long was that after she spoke to you first about
it, as near as you can tell?

Ans. It was some time—1I can’t tell how long.

Quest. Who went with you ?

Ans. I don’t remember whether it was Tommy Church-
field or John Vandoren.

Quest. At the first time you went there, did you examine
the land—the meadow ?

Ans. I think I did.

20  Quest Did you make any estimate of what the real injury
was ?

Ans. From what I could see, I thought there was about
an acre, or an acre and a half, perhaps an acre and a half,
that was injured by the water; I am not certain but what
she called on me, and we had some conversation about it,
and she requested me to come and see her about it, but I
being full of business, did not do it right away; and then
she either sent me a line about it, or she called on Mr. Van-
doren, I am not certain which; at any rate I understood

30 from him that she had called upon him, and I then sent him
to look at the land, and see her (if I am not mistaken), and
see what could be done about it; whether I went before
Vandoren or after him I am not certain.

Quest. How long have you known that meadow ?

Ans. I can’t tell that; I have went ducking down the
river, probably twenty years ago, right along by the edge of
the meadow.

Quest. What estimate do you place on such land as that
low land, as to the value of it ?

40 Ans. Well, I suppose such land is worth $25 to $30 an acre.
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Quest. Before the dam was raised, what was such laud
worth ?

Ans. 1 shouldn’t think it was worth any more.

Quest. Do you own any such land along Black river?

Ans. Well, I own some river meadow, which I suppose to
be about such land ; it’s laying above Budd’s bridge; I have
probably fifteen acres there, and may-be twenty acres—it is a
part of a 140 or 150 acre farm; this fifteen or twenty acres
is that part of the farm lying next the river.,

#Quest. Do you know any reason why your land next the
river is not naturally as good as this of Mrs. Carlile’s ?

Ans. I do not.

Quest. Is there any difference between it and the other
lands below your farm adjoining the river ?

Ans. I don’t know that there is—still there may be; there
are places in mine that are not as valuable as others—lower,
more sour.

Quest. Is Black river in its natural condition along your
low land there, or has it been ditched and straightened ?

In its natural condition, except a few rods between
Gilbert Woodhull and me, (he cut a ditch upon the line);
the old river used to be the line between him and me, and
he cut a ditch straightening the river for a little way between
us, and cutting off an elbow; and at the upper end of my
land there has an old ditch been cut that cut off a couple of
small islands off of my land, and straightened the river a
httle; the rest of the way the river is in its natural channel.

Quest. What kind of grass is produced on that meadow of
yours? [Objected to by Mr. Litde.]

Bog grass generally on the main hody of the mead-
ow; and on these small islands, one has coarse grass and
rose hushes, and the other a coarse Kind of -water grass.

Adjourned for dinner, until hali-past two p. m.

Half-past two p. n.—Examination resumed.

Quest, by Mr. Vanatta. At the time you examined Mrs.
ari e s meadow, what sum annually did you think would
0 a compensation for all the damage done to that low land

by back-water ?

ns. Well, I thought twenty dollars would be a fair price

10
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or a the damage that the back-water from my dam done. 40
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Quest. Have you, at any time, when spoken to by Mrs.
Carlile about the injury to her land, refused to make her
compensation ?

Ans. T have not, that I recollect of, sir.

Quest. Long before she commenced her suit, did you or
not make efforts to get her to make you a title to the land
which was injured for a just and reasonable compensation?

Ans. I think I did, sir.

Quest. "Were those efforts sincere or feigned?

Ans. Sincere.

Quest. Have you ever been asked by Mrs. Carlile, or by
any one for her, to pay her for damages done to the land in
the lifetime of her husband ?

Ans. I don’t think Mrs. Carlile ever asked me to do that;
how far Mr. Little’s letter that he sent to me comprehended
that, I am not able to answer ; I refer to the letter, of which
a copy has been put in evidence.

Quest. Have you ever raised the road between the two
bridges at the dam ?

Ans. I have not the travelling track, to my knowledge; I
hardly know what they would call the road.

Quest. Has the travelled track ever been raised by your
orders or your authority ?

Ans. I have no recollection of any such thing.

Quest. South of the travelled track, between it and the
stone wall, did you have any dirt putin ?

Ans. There was a hole between the travelling track and
the gravel back of the stone wall, which I had filled up.

Quest. Has the travelled track of the road between the

30 two bridges, exclusive of the abutments of the bridges, been

40

raised since 1846, and if so by whom and how much ?

Ans. I think it has been raised a few inches; I don’t know
who done it—I rather think it was Mahlon Ward or his
hands; it was raised probably four or five inches, may-be not
so much, and may be a little more.

Quest. Has your mill pond and the channel of the river
through the mill pond and above the mill pond filled up any
since 1846, and if so to what extent ?

Ans. It has filled up a considerable since 1846, and it
filled up before 1846.

nr
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Quest. How long has that filling in been going on ?

Ans. Ever since the cutting of the ditch, I think.

Quest. Have you observed it from time to time since the
ditch was cut ?

Ans. Yes, sir, in latter years more than before.

Quest. How far up do those obstructions extend ?

Ans. The obstructions of mud and sand—I don’t know
that they are any further up than the big rocks at the head
of my pond ; they may be, but I haven’t noticed it.

Quest. Can you give us any idea of the thickness or quan-
tity of the sand and dirt that have settled there ?

Ans. The sand and dirt at the chain of rocks that reaches
across near the head of the pond is a large and heavy em-
bankment it is up to the top of the water in an ordinary
time of water—how deep I can’t say—and it fills the chan-
nel pretty nearly full; on coming down with a boat, the ap-
pearance all the way down the pond is filling up, filling up;
when we stand in the road at the dam, there is a place in
the pond a little above the dam, partly west of where Carey
lives, where the weeds appear to be growing up as if the
filling up was near or at the surface of the water.

Quest. At the rocks near the head of the pond of which
you have spoken, do or not the obstructions extend clear
across the channel ?

Ans. 1 think they do very near.

Quest. If you drew a straight line across the river from
the most southerly corner of Mrs. Carlile’s farm on the river,
how far would these obstructions of which you speak be be-
low the line, if below it at all ?

Ans. 1 suppose in the neighborhood of one hundred yards
—probably more and probably less ; I could not tell exactly.

Quest. Can you remember when those obstructions near
these rocks were not there ?

Ans. Well, I did not notice them till within some ten or

teen years, and then not as much as they are now.

Quest. What would be the depth of water where those ob-
8 ructions are, if they were taken out?

ns. In the channel of the river, at an ordinary time of
ater, I suppose from two to three feet; I have no means of

2L
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knowing—only guess at itj it would vary in places be
deeper in some places than in others.

Quest. Can you now row a boat over those obstructions in
an ordinary stage of water ?

Ans. With some difficulty you can get along one edge.

Quest. Do you know anything about an obstruction in the
river, nearly opposite Mrs. Carlile s meadow, and below the
Carlile bridge ?

Ans. Ido. "v

Quest. Just describe it, and what effect it has had?

Ans. It is a narrow place in the river where the brush has
grown up and in the river, and obstructs the free running of
the water, catches rails, and grass or leaves, anything that
comes down in the water, and causes the water to flow out
of the natural channel into Mrs. Carlile’s upper meadow, and
I am told out on the other side; this obstruction extends
clear across the stream of brush, &c.; there is some water
runs in the stream; in high water it throws the water out
very much; if the water is down low, I suppose the most of
it would work through.

Quest. Does it extend across straight or diagonally ?

Ans. T never noticed particularly to say—it s across the
river so as to obstruct the water.

Quest. How long since that obstruction first made its ap-
pearance ?

Ans. The brush on each side of the river have been there
ever since I can remember, but not in the river, so as to
throw the water out, until within four or five years, maybe
not so long; there is brush most of the way along the stream

30 from these obstructions of which I have been speaking to

the head of the pond ; on the Horton side there is brush al
the way almost—on the meadow side I don’t think there is,
I don’t know that there are any other obstructions between
this place and head of pond without it is the brush.

Quest. Tell us, or give us the reasons why you think the
making of the ditch above there is the cause of the fillingm
of the pond and of the obstructions in the river?

Ansi It let the water run off more rapidly, which was ¢
down the sand and muck, and the muskrats got to workm

40 the banks, and burrowed out the sand and muck in
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channel, and loosened it—and a freshet would come and
carry it down into my pond ; that’s what I think is the reason.

Quest. Since 1846, has or not the channel of Black river
been straightened above Budd’s bridge, and if so how far?
[Objected to by Mr. Little.]

Ans. Since the first ditch (between Budd’s and Carlile’s
bridge) was cut, it has—I guess, from one half to three-quar-
ters of a mile, and may-be a mile.

Quest. Does it start where the previous ditching stops at
Budd’s bridge ?

Ans. Yes, sir, I think it does, or the old channel might
have been straight a little way above Budd’s bridge.

Quest. With a view to fix the time when that ditching was
done, I will ask you whether it was done before or after
Nathan A. C. Seward came to Morristown to study law ?

Ans. 1 don’t remember as to that; Nathan A. C. Seward
drew up the remonstrance I presented to the legislature
against it, but whether it was before or after he came here
to study law I don’t remember; before the ditch was made
the parties about to make it applied to the legislature for
power; against that I remonstrated, and Nathan A. C. Sewr
ard drew the remonstrance.

Quest. Did they fail in getting an act ?

Aps. 1 think they did, sir.

Quest. Was the ditch made afterwards without the au-
thority of an act—each proprietor -making it on or along his
own land ?

[To all the examination on this subject Mr. Little objects,
as irrelevant to the case.]

Ans. That’s the way I understood it was done.

Quest. Do you remember whether or not N. A. C. Seward
was practising law here in Morristown at the time he pre-
pared that remonstrance ?

I do not.

Quest. Did you remonstrate, as to that application, more
than once ?

Ans. I think not.

Cross-examination by Mr. TLitde,
Quest. Do you think that your dam had anything to do
with causing your pond to be filled up ?
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Ans. I suppose it has some.

Quest. Is there any of that deposit that you speak of found
below your dam ?

Ans. I don’t know about that.

Quest. Is it anything unusual for mill ponds to fill up
gradually ?

Ans. I suppose that more or less wash goes down into
them; it depends a considerable on the rapidity of the
stream and the kind of soil it runs through.

10 Quest. Does the water flow over the road between the two
bridges now as frequently as it did fifteen years ago?

Ans. That will depend altogether upon the amount of
water that comes down.

Quest, repeated.

Ans. 1T don’t know; I suppose that would depend upon
the frequency of high water.

Quest. How often do you pass that road, upon an average,
between the bridges?

Ans. Oh, I can’t tell—not very frequently; I cross it
whenever my business calls me; I do not go to the mill very

20 frequently, not as often as I had ought to go there.

Quest. Did the water, or not, fifteen years ago, and prior to
that time, frequently stand upon that road in time of high
water ?

Ans. To the best of my remembrance, in the time of high
water and freshets, it always come up on that road—I mean
to say ever since we have had anything to do with mill pro-
perty.

Quest. Have you ever seen the water of the pond upon
that road since the road was raised by Mahlon Ward?

30 Ans. In high water I have seen the water on that road,
between the two bridges, since Mahlon Ward raised the
road, if I am not mistaken.

Quest. On what occasion was that?

Ans. I don’t remember particularly.

Quest. More than once—if so, how often ?

Ans. I think T have—I haven’t been there every freshet;
I should think I have seen it three or four times; it may
have been water that rained there; I was not there myself

40 in freshets, but gave my men directions to hoist the gates in
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such times, and let the water down; I see the water on the
road, and supposed it come from overflowing.

Quest. If I understand you correctly, then, you did not
know whether the water which you saw there was rain water
or pond water—am I correct ?

Ans. I can’t say which it was.

Quest. When was the last time you have reference to of
seeing it there—how long ago ?

Ans. Well, I couldn’t tell—within a year, or two or three,
I suppose.

Quest. Was it within three years ?

Ans. I think it was.

Quest. Was it within two years?

Ans. Well, I can’t say with regard to that.

Quest. Have you heard from anybody that that road be-
tween the bridges had been flowed by the ponds at any time
within two or three years past, and if so, from whom ?

Ans.. I think in the spring of 1861 there was a very heavy
rain and freshet, and I understood from some one (I can’t
tell whom) that it was all over the road there by the mill
dam; and I think it ran across the road this side of the
bridge, and cut away the ground between my house and the
bridge; and we went and carted dirt and stone, and filled
up where it had been washed away—and I think it is higher
ground there now than it is between the bridges.

Quest. Have there or not been a good many freshets in
that river in the last ten or fifteen years ?

Ans. I suppose there has.

Quest. If, then, you raised your dam nine inches in 1846,
would you or not expect the road to be flooded much more
frequently than before the dam was raised, if the road itself
was only raised four or five inches ?

Ans. T would, provided the gates were not hoisted to let
off the water as fast as it come down.

Quest. Did you not always hoist the gates, or try to do so,
when there was a freshet before the dam was raised ?

*4ms. That was my direction; whether it was done or not
I can’t tell—think it likely it was done sometimes, and some-
times not.

Quest. Is the opening by which the surplus water is now
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vented larger or smaller than it was before the dam was
raised ?

Ans. The surplus water runs off (when there is water
enough to run over the dam) over the cap and through the
gates.

Quest My question is, whether the opening by which you
seek to let off the surplus water is greater or less than it
was before the dam was raised in 1846 ?

Ans. The length of the cap that the water tumbles over is
the same; the size of the gates I do not know, but I presume
it is about the same.

Quest. Over what did the water tumble before the repairs
in 1846 ?

Ans. A cap, and through the gates that was there.

Quest Was there no opening under the cap through which
the water poured ?

Ans. Yes, sir.

Quest. What was the width and length of that opening?

Ans. T don’t know; I think it likely it was twenty to
twenty-four feet long; can’t tell the width—I never mea
sured it.

Quest What was the width to the best of your recollection
—the width of the opening below the cap through which
the water poured ?

Ans. I couldn’t tell, sir.

Quest Is there any such opening now below that cap?

Ans. There is an opening there below the cap where the
present gates is.

Quest Do you mean that the water pours over the gates
and under the cap ?

Ans. No, sir; there is an opening where the gates ae
hoisted; you can make an opening by hoisting the gates.

Quest Is that the kind of opening you spoke of a moment
ago, when I asked you if there was not an opening before
1846 through which the water poured under the cap ?

Ans. I meant where the gates made it, when they were
took away, certainly—I meant that made an opening.

Quest Was there not before 1846 an opening between the
top of the gates and the cap, through which the water poure
when the pond was full ?
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Ans. There was, if the boards were not in that were some-
times put in to shut up this space.

Quest. Was it customary for the water to flow over the cap
piece ?

Ans. In time of high water and freshets.

Quest. Only in freshets ?

Ans. 1 suppose it would flow over the cap piece at any
time that the mill was not running sufficient to consume the
water ?

Quest. "Would it do so when those loose boards were not 10
put on top of the gates ?

Ans. 1 don’t suppose it would.

Quest. Was there any part of that dam before 1846 which
was lower than that cap piece ?

Ans. I think not, sir—unless at one time at one end, where
a freshet washed a hole next to the fulling mill road.

Quest. Did not the water uniformly, in time of high water,
run over the road at the westerly end of the westerly bridge
until the stone work at that point was raised by Jonathan R.
Axtell ? 20

Ans. 1 don’t remember that Jonathan R. Axtell ever laid
any stone work on that part of the dam at all—if he did I
have forgot it; the water used to run over beyond the fur
bridge over the road, and run through the stone work; the
back of the dam was not gravelled up to the top of the stone
—it was gravelled up in 1847, but it got wore down.

Quest. Previous to 1846, did not the water very frequently
run over that point in time of high water ?

Ans. 1 suppose it did, sir.

Quest. Before it could run through the stones making the 30
face of the dam, did it not necessarily run over the road ?

Ans. It did.

Quest. Which, then, in your opinion, constituted the dam
at that point, the road or the stone work, or both ?

Ans. Both.

Quest. If Mr. Axtell did not lay up that stone work, who
did?

Ans. I don’t remember of anybody.

Quest. Has that part of the dam, then, never been raised
since 1846 ? 40
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Arts. T don’t remember that the front stone wall has, ex-
cept where the water washed a hole through next to the
Nichols road; I think there was a hole washed through there,
and I had it laid up; I don’t know who done it; that might
have been laid a trifle higher, and it might not—I couldn’t say.

Quest. My question was, whether the dam at that point
had been raised—I mean at the westerly end of the westerly
bridge ?

Ans. The stone work from the westerly end of the westerly
bridge has not been raised, I think—I have no recollection of
it; but we did draw some stone and gravel, and backed in
behind that wall where it had washed away by water run-
ning over that road and through the stone wall.

Quest. Is that all that has been done to that part of the
dam since 1846 ?

Ans. There has been some gravel drawed, if I remember
right, at the westerly end of the tumble dam where holes
had washed through; there was considerable of a hole be-
tween the travelling road that went from the westerly bridge
to Nichols’ fulling mill and the dam, and I had the stone and
gravel drawed, and filled up that hole, to keep the water
from settling there and softening the dam; that freshet in
1861 cut a hole through the dam on westerly side of the
tumble dam, and I sent my men there and repaired it up.

Quest. Was that hollow always there from the time the
dam was built?

Ans. I think it was.

Quest. How deep was it ?

Ans. T can’t tell—it wasn’t very deep:—enough to hold
considerable of water.

Quest. Has the road leading from the westerly end of the
bridge been raised since 1846 ?

Ans. Yes, sir, for, I should think, three rods from the end
of bridge, may-be further; I don’t know who raised it—the
overseer of the road, I suppose; I can’t tell how much it has
been raised—I suppose a foot; I never measured it; if I
aint mistaken, in time of freshet the people going from Van-
derveer’s store, walking down the Nichols road, would walk
on the wall of the dam, from the westerly end of the tumble
dam to the Nichols road, to get rid of the mud and water



that the freshet would cause in the road ; between the bridges
they would walk upon my dam; my impression is that the
people went in at the log way at saw mill, crossed the trunk,
and followed the stone dam to the tumble dam, and then
crossed there by my fixtures, or else went up and crossed the
bridge, and then came down again, and followed my stone
dam to the highway, to get rid of the mud and water in the
highway; this was the case frequently, I think, since 1846.

Quest. Have you known that to be so since the road be-
tween the bridges and beyond the westerly bridge have been
raised ? .

Ans. My impression is that that was done since this little
raise between the bridges, but I don’t know as it has been
done since the road at westerly end of the bridge was raised,
for I think it’s high enough to carry them out of mud and
water; I think the raisiug at this westerly end of the bridge
took place last spring; the abutments of the bridges were
raised before.

Quest. Was it not in 1847 that this great freshet that you
speak of took place, when the people crossed your dam, and
before Mahlon Ward raised the road ?

Ans. The freshet that 1 am speaking of was in 1861, in
the spring, I think in April.

Quest. Will you name any person who at that time crossed
that dam in the way you speak of on account of the freshet?

Ans. No, I don’t know that I can; I have seen people
cross it in that way after freshets, but I can’t tell who they
were—don’t remember.

Quest. When did you ever see them cross it in that way
in time of freshet ?

-4ns. I can’t name any particular time.

Quest. -How many years ago ?

“4ns. I can’t name any particular time—within five years

ama certain; I made no date nor memorandum—I never
expected to be called on to state it.

Quest. Could that road have been flooded in the manner
you speak of without it being known to the persons living in

its immediate neighborhood and to the tenants of your mill ?
-4ns. I think not.
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Quest. Did you ever examiue the road between the bridges
for the purpose of seeing how much it has been raised?

Ans. I did not—it is only supposition what I have said.

Quest. Have you examined any water marks about that
pond to see how much the water has been raised in the
pond ?

Ans. I don’t know that I have.

Quest. When you say the tumble dam has only been raised
nine inches, do you mean to be understood that no change
has been made in any part of your dam by which the water
is raised more than nine inches in the pond, and that, in
your opinion, the water in the pond is not, when the pond is
full, more than nine inches higher than before your repairs
in 1846 ?

Ans. I mean to say that the talk between Mr. Yandoren
and me, and the directions I gave him, was only to raise that
tumble dam nine inches; I do not think that he did raise it
more than nine inches; I trusted to what he told me he
would do, and did so; with regard to the flume and trunk,
I can’t say whether there was a new flume made, or only
part of a new flume, nor whether it was made any higher or
is of same height of the old one; the trunk, I understood
him to say, he put higher, how much I don’t know—I never
measured it; if what raising he done to the trunk raised
the pond, why so be it, but I don’t think it did ; I think the
height of the tumble dam regulates the height of the water
in the pond.

Quest. Is that your whole answer to the question ?

Ans-. I don’t know that I can give any other.

Quest. Did Jonathan R. Axtell do any mason work for
you at the dam in 1846, and if so at what part of the dam?

Ans. I don’t remember that he done any work for me in
1846 at that dam, or ever done any work for me at that dam
unless it was the laying up of what stone wall was taken out
of each side of that flume of the dam, in order to putin a
new flume, or make what repairs was done to it; he may
have done that—but I don’t remember who done it; he may
have helped lay up or repair the pillars that the old trun
stood on—I had forgotten all about it until Topping swore

40 here he worked at it; Mr. Yandoren was the boss there, an
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kept the accounts, and I didn’t charge my mind with the
men who did work there.

Quest. When you were about making your repairs in 1846,
did Mr. Vandoren tell you it would be advantageous to raise
the dam, or that you could not drive two more run of stone
without raising it ?

Ans. I think he said we couldn’t drive the two more run
of stone without raising it; that’s my recollection of it now.

Quest What was the object of your repairs in 1846 ?

Ans. The first necessary repairs was to put in a new 10
trunk—the old trunk was worn out—and to put in a new
tumble dam; I think that was worn out, or we considered it
best to repair it, or put in a new one, and put in more run of
stone in the mill; when the mill house was built we thought
it was big enough for three run of stone, but when Van-
doren came to measure it, he found it was big enough for
four, and he told me we couldn’t run the four rnn of stone
to advantage without raising the dam; but we didn’t talk of
putting in the two run of stone that season, if I remember
fight. 20

Quest.t Why did you not go and see Mulford Carlile your-
self?

Ans. T had Mr. Vandoren there as foreman, a man that I
had full confidence in, and he suggested the necessity of
raising the dam, and I thought he knowed as well how to
talk to Mulford Carlile as I did, and was willing to trust him
to do it, I had plenty of business to attend to—more than I
could see to.

Quest.t When you met Mulford Carlile, did he say nothing
to you about paying him for the damage done to his land ? 3¢

~<4ns. He might have used the word damage—but I think
he wanted me to pay him for the land flowed; the word
damage might have been used in the conversation—there
was not much said.

Quest Will you state, as particularly as you can, what he
said to you just as he said it, and the reply you made, just
as you made it ?

'Ars. I don’t know as I can state it any otherwise than I
did to Mr. Vanatta this forenoon; we met, and I don’t re-
member why I come to stop, whether I stopped or he stopped 40
me I don’t remember; but he said that he thought my mill
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dam flowed some of his meadow, and he would like to have
pay for his land, as near as I can recollect; I told him, if I
flowed his land, I wanted to buy it, and I would pay him for
it, if I recollect correctly; I don’t know as there was any
more conversation passed, or but what there was; I don’t
know what made the meeting so short, unless my horses
wouldn’t stand, or he wanted to go somewhere; I don’t re-
member anything more about it.

Quest. Did you expect him, after that conversation, to
make you out a deed for the land without any further nego-
tiation or interview ?

Ans. No, I did not.

Quest. Was nothing said about your coming there to see
the land or the damage ?

Ans. I don’t remember there was.

Quest. Did he tell you whether the damage done to him
wasn’t of much consequence—that he didn’t care whether
you came to see him or not?

Ans. He did not; the manner he spoke—from that I did
not understand that he wished it to be done immediately.

Quest. He gave you the impression, I suppose, that he
didn’t care much about it, whether you did it or not—didnt
he ?

Ans. No, sir; he did not.

Quest. How long was this before his death ?

Ans. I don’t remember how long it was; it might have
been in the fall before the March in which he died, or it
might have been a year before he died—can’t say how long

Quest. Do you mean to bo understood that you were so
full of business that you never had time to go and see M.
Carlile in reference to this matter after he spoke to you ?

Ans. No, I don’t mean to say that—I mean to say that I
had and have a good deal of business, and it was neglected.

Quest. Did you ever go to see Mrs. Carlile in reference to
it, until after you got my letter in July, 1860?

Ans. I think I did, sir; I can’t tell how long before that;
I kept no memorandum—can’t tell the time I did go.

Quest. Do you mean to say that you had so much busi-
ness on hand that you never had time to attend to this mat-
ter with Mrs. Carlile from the time of her husband’s death
till this suit was brought ?
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Ans. No, I do not.

Quest. You said you thought $20 would he a fair price for
the damage that the back-water from your dam did to her
land—do you mean to convey the impression that the land
is injured from any other cause than the water from your
dam, and if so, from what cause ?

Ans. I think the land is injured by the water springing
out from the bank near the orchard, where the back-water
from my dam don’t injure it.

Quest. What becomes of the water from those springs on
the side-hill ?

Ans. Part of it stays on the ground, and part soaks in, I
suppose.

Re-examination by Mr. Vanatta.

Quest. When your pond is now just full of water, so that
it will just run over the tumble of the dam, how much higher
is the water in the pond than it was in 1845, when the water
just ran over the cap piece of the dam that was there then ?

Ans. 1 suppose nine inches.

Quest. Do you know of any change or any alteration in
any part of your dam since 1846, by which more than nine
inches of additional water could be got, when the pond was
just full, to the running over point ?

Ans. T don’t know that I do.

Quest. You spoke about persons, since the year 1846, hav-
ing gone from Yanderveer’s store to the Nichols (or fulling
niill) road, in time of freshet, by walking on your dam near
the edge of the stone wall, was that done in time of freshet
prior to the year 1846 ?

Ans. 1 don’t know particularly—I presume it was.

Quest. Did the water, after 1846, run over the road west of

the westerly bridge, except in time of very high water or a
freshet ?

<4ws. 1 think not.

Quest. When the stone wall, making the face of the dam
west of the tumble dam was laid up in 1827, was it filled in
hack of it with earth or gravel, or anything of that kind ?

-4ns. It was.

Quest. How near to the top of the wall did the filling come ?
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Ans. At the tumble dam, I think, it was to the top of the
wall, hut not so near the top next the far end next the
Nichols road—and there was not so much of the gravel at
that end next the Nichols road ; it was late in the season
when we worked there, in December or January, I think;
afterwards the gravel and stoue got washed away from the
top at that end.

Nat han A. Cooper.

Sworn and subscribed, this 10th day of November, A. D.

1863, before me.
Alfre d Mills, M. C

Examination adjourned, by consent, until nine o’clock
to-morrow morning.

Wednesday morning, November 11th, 1863, the above
named counsel appear, and the examination proceeds.

William S. Carey, being a witness produced on part of
complainant, being duly sworn, on his oath says:

I live at Cooper’s mills, near Chester; 1 am tenant of the
mill—have been there since April 1st, 1862; I can’t tell
exactly when my acquaintance with that mill property began;
I was there, I think, in the fall of 1859, to do a little level-
ling about the dam—that was the first I knew about the dam
and mill; the next time I was there was, I think, in August
I1860—I was then there levelling and surveying up the mea-
dows ; I think you (Mr. Vanatta), Mr. Cooper, and the chain-
bearers were there at that time ; there was no surveying and
levelling done that day in Mrs. Carlile’s meadow; I think
that day we went up to Budd’s bridge, and came down the
river in a boat, two or three of us, as far down as Mr. Car-
lile’s bridge.

Quest. Just tell us shortly how the channel was between
those two points ? [Objected to by Mr. Little.]

Ans. I made a little minute of it: from Budd’s bridge to
a cross bridge of Mr. Charles Ming’s there was little or no
obstruction; about fifty yards below the Ming’s cross bridge
was a sand bar; about 150 yards further down was another
sand bar four or five rods in length; about one-third the way
down the Larrison farm (now belonging to Ming) there was
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alarge amount of sand filling the stream about half the way
across, and in places even with the surface of the water;
about 100 yards further down was a short bar, upon which
the boat stuck fast; forty yards below John D. G. Carlile’s
upper line was a sand bar, on which the water was about
five inches deep ; this sand bar was, I think, clear across the
river; a short distance above Mr. Carlile’s stone house was
a stick of timber sunk across the river, the water flowing
over it about six inches; we stopped at Carlile’s bridge.

Quest. Have you ever gone in a boat from Carlile’s bridge
down to Cooper’s mill dam, and if so, when and who were
with you ?

Ans. I have—the 22d April, 1863—in company with John
G Crater and David W. Dellicker.

Quest. State how you found the channel there ? [Objected
to by Mr. Little.]

Ans. Below the bridge near the curve in the upper mea-
dow were two obstructions across the river—I mean Mrs.
Carlile s upper meadow—caused by brush lopping into the
river, and rails and grass floating against it; the lower ob-
struction came up to the surface of the water fully, and
caused the water to back up; we had considerable difficulty
in getting the boat over it.

Quest. Did you observe what effect that obstruction had
upon the banks of the river just above it?

Ans. The water was running out on both sides above it;
it was flowing out of the river into a ditch which runs from
the river towards the bars on the road which leads from the
bridge to Mrs. Carlile’s house—not far from the bridge; I
should think that ditch was pretty nearly at right angles to
the river.

Quest. How far above the obstruction is the mouth of that
ditch ?

Ans. 1 should think about eighty yards—I didn’t note the
distance particularly.

Quest. How is the bank of the river between the obstruc-
tions and the mouth of the ditch on the west side ?

Ans. Level, flat; I didn’t notice any embankment; a short
istance above this obstruction the water was flowing out
aong the side of the river for some three rods.
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Quest What became of the water which was hacked up in
that ditch which you have been speaking of?

Ans. It flowed over the south bank of the ditch, passing
over Mrs. Carlile’s upper meadow into the river again; there
was considerable of water at that time that went in this way.

Quest. If that obstruction had been removed, would that
water have gone up the ditch, and out on the upper meadow ?

[All this examination objected to by Mr. Little.]

Ans. I can hardly say whether it would all have gone in
the river or not, but presume there would have been much
less on the land.

Quest. When did you first see the water flowing out from
that ditch ?

Ans. I can’t say that I ever saw it flowing there previous
to last April, 6éth April; I was passing' there; my attention
had been previously called to it, but I didn’t go to see it.

Quest. When was your attention first called to it ?

Ans. I went there with Mr. John D. G. Carlile, I think it
was in August, 1862; I did not go down into the water-
was unwell, and did not want to get wet.

Quest. How far below the bridge are these obstructions
you have been speaking of't

Ans. I can’t say; it was at the first turn below the bridge
in the upper meadow.

Quest. In going down the river with Dellicker and Crater,
what else did you find below these obstructions ? [Objected
to by Mr. Little.]

Ans. I found nothing until we come to the turn in the
lower meadow; there was a tree top or sapling fell across,

30 the top of it being in the river; there were not many limbs

to it; we broke oft’some of the limbs, and passed by.
Quest. W as there any accumulation of sand and sediment
at and about that? ,
Ans. No sand ; there was some drift stuff against it, which
we loosened in passing the boat by; this was at least 200
yards, I should think, (by the curve of the river) below the
other obstructions of which I spoke before; thence we passed
right along down—no other obstructions in the water; be-
low the rocks, where the banks come close together, there

40 was sand accumulated—quite a body of sand there; we

passed the boat around it.



281

Quest. By saying you found no obstructions between these
several points, do you mean that there was no sediment
settled on the bottom of the river, or that you met nothing
that obstructed the progress of your boat ?

Ans. 1 mean there was nothing that arrested the progress
of the boat.

Quest. From the rocks you have spoken of down to the
dam, was there much or little filling in of the pond ?

Ans. 1T don’t know that I am able to answer that, for I
have been there only two years—but the space for water in 10
the pond is pretty well filled up.

Quest. Since you have been living there, have you dis-
covered any increase in accumulation of the sand at any
point in the vicinity of your house, and if so, state where ?
[Objected to by Mr. Little.]

Ans. 1 can’t say that I have noticed any accumulation of
sand; I have noticed the weeds in the pond this year more
than last—but that may be owing to my having kept the
water down more.

Quest. Has the road between the two bridges been raised 20
any since you have been there ?

Ans. 1 believe not—not that I know of.

Quest. Has the road west of the westerly bridge been
raised any since you have been there, and if so how often
and how much each time ?

Ans. It has been raised once, west of the west bridge,
seven inches and an eighth.

Quest. How did you arrive at the height of the raising?

Ans. By an engineering level and rod; the road district
filled up that road; it was by orders of the overseer of the 30
road.

Quest. Before that raising of seven and one-eighth inches
was done, which was the highest, the top of the tumble dam
or the road at the west end of the westerly bridge, and if
there was any difference, what was it ?

Ans. The road was the highest by three inches and seven-
ecighths.

Quest. When did you make that level ?

Ans. In latter part of August this year, I think.

Quest. Do you know an oak tree with a notch in it on the 40

2N
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easterly bank of the river near Tanner’s brook, where the
notch is said to have been made by Judge Valentine ?

Ans. 1 do.

Quest. Who pointed out to you that tree and notch ?

Ans. 1 don’t recollect who pointed it out to me the first
time; I was with Mr. Southard (Henry, I think,) when he
made the level; then we noticed it; I think this was in July,
1860.

Quest. Did Mr. Southard take the height of the notch in
the tree above the tumble dam on that occasion ?

Ans. I think he did.

Quest. Since you have been living at Cooper’s mill have
you measured the distance from that notch to the water, and
if so state the several times when, the distance, at each time,
from the notch to the water, and the condition of the water
at the tumble dam on each occasion of your measurement?
[Objected to by Mr. Little.]

Ans. T was there June 6th, 1862 ; the water was fourteen
inches below the notch on the tree, and the water was then

20 just at the bottom of the cap, nine inches from the top; I

30

was again at the tree June 7th, 1862; the water whs fifteen
and three-quarter inches below the notch, and was two inches
below the bottom of the cap at the dam, eleven inches below
the top of the cap; I was there again the next day (June
8th); water was then fifteen inches below the notch, and
three-quarters of an inch below the bottom of cap at dam
or nine and three-quarter inches below the top of the cap.

Quest. What was the general condition of the stream at
the time of making the measurement you have spoken of?

Ans. It occurs to me there had been a rain.

Quest. Had the gates been drawn up, and if so, for how
long a time had they been up ?

Ans. They had been drawn up—can’t say for how long;
I have made it a point at all times to keep the gates up a
much as I could without detriment to the mill, and let the
water flow off.

Quest. State such other measurements as you made at the
tree ?

Ans. August 10th, 1863, in the morning, the water was

40 one and three-quarter inches below the top of cap at dam
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and thirty-two inches and a half below the notch on the
tree; then the gates had been up from July 30th to August
9th; I shut the gates August 9th, and on the morning of the
10th August I made this measurement; the stream was then
rather low, and that caused me to shut the gates—the want
of water; Saturday morning, October 10th, 1863, the water
was trickling over the tumble of the dam (gates were shut)
and was twenty-nine inches below the notch on the oak
tree.

Quest. What was the general condition of the stream at
time of this last measurement ?

Ans. 1 think it was pretty well up at the time.

Quest. In April last, were the gates drawn up continuously
for any considerable length of time—and if so, from what
time to what time ? [Objected to by Mr. Little.]

Ans. 1 raised them Saturday morning, April 4th, 1863;
they were up (as far as I could keep them up) until the 27th
April; the boys, I presume, who wanted to fish below would
shut them down; as soon as I found that out, I would raise
them again ; they were shut down twice, I think, in this pe-
riod ; can’t tell how long they were down—they were not
down for any length of time—not as much as half a day,
I think; it was during that twenty-three days that I came
down with John G. Crater and Mr. Dellieker, as I have
stated—it was on the 22d April, I think; on that day (22d
April) the water was fifteen inches below the top of the cap
at the dam, and twenty-one inches and a half below the
notch on the oak tree.

Quest. During that twenty-three days, did the water run
over the dam at all ?

Ans. I don’t think it did; I have no entry here—though
I am not able to say it did not.

Quest. During that period of twenty-three days, as a gene-
ral thing, how did the water stand at the dam with reference
to the top of the cap piece ?

Ans. As a general thing, it was down—I raised the gates
clear up.

Quest. Down how much, as a general thing, during that
time?

Ans. My impression is it stood below the base of the cap.
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Quest. Did Mr. John D. G. Carlile ever say anything to
you in reference to whether the gates at the dam controlled
water up the stream, and if anything, state what he said, and
when and where it was ? [Objected to by Mr. Little.]

Ans. He did; he came to me—I think it was at the mill or
thereabouts—and asked me if I would raise the gates so as
to let the water off of his swamp, that he might have some
pasture there; I told him I would do so, and I did do so;
at different times the boys or some persons would shut them

10 down; a few evenings afterwards I met him in Mr. Vander-
veer’s store, and I stated to him that I was not able to keep
the gates up all the time, as the boys or some persons would
shut them down; he then stated that he didn’t suppose it
made much difference whether they were up or down, as
there was so much obstructions in the river; this was in
latter part of April, 1862; I presume the swamp he owned,
and wanted to pasture, are above Mrs. Carlile’s on Black
river; he said his meadows or his swamp—I don’t know which
word he used.

20  Quest. From the 4th to 27th April, 1863, was there any
freshet or any heavy rain ?

Ans. 1 think there was a pretty heavy rain prior to the
4th April; as to the period inquired about, I do not know.

Quest. "What was the general character of the weather
during the month of April and the first part of May in this
year—wet or dry ? [Objected to.]

Ans. I have no recollection about it.

Quest. How did the oats and the grass appear this season
up till the middle of May or the early part of June—were

30 they or not suffering from the general want ofrain in all this
region and in the county of Warren ? [Objected to by M.
Little.]

Ans. 1 am not able to answer that—I was not in the farm
ing business.

Quest. On the day Crater and Dellicker and you came
down the river in a boat, were the meadows between Car-
lile’s bridge and Budd’s bridge generally free of water or
covered with water ?

Ans. I think there was water on the meadows.

40  Quest Have you seen the grass that grows on that meadow
of Mrs. Carlile ?
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Ans. I was there about a month ago—can’t give the ex-
act date—with Nathan Cooper, and saw the grass that was
left there; most of it had been removed.

Quest. Was that which was left there worth cutting, in
your judgment ?

Ans. 1 thought it was.

*Quest. Did you cut similar grass this year, or have it cut ?
[Objected to.]

Ans. I did; I was to give one half the grass for the get-
ting it.

Quest. Would you have cut Mrs. Carlile’s meadow for the
halfif you had had a chance? [Objected to by Mr. Little.]

Ans. 1T would.

Quest. What use would you make of the hay?

Ans. Put in the yard for the cattle, and let them pick out
what they would of it; it would be valuable for what the
cattle would get out of it to eat and for manure.

Quest. Did you ever make a survey of Mrs. Carlile’s
meadow, or any part of it, and if so, when and what ?

Ans. I did, September 8d, 1861, of the land that was
flowed by water.

Quest. What did you make the outer line of your survey
on the land side ?

Ans. Wherever we could by sticking our heel down in
the ground find water, there we surveyed to.

Quest. The water on the surface did not come up to the
outer line of your survey ?

Ans. Not quite; no, sir. ?

Quest. What was the guide of the outer line of your sur-

Ans. ﬁy fin%i*ing water conai\lllg up in the ground where we
made a hole with the heel.

Quest. How was the water in the pond on that day—I
speak with reference to the cap of the dam ?

Ans. At the point from which Southard levelled—I mean
where he started his level on the cap of the dam—the water
W three-quarters of an inch deep; I think this was on

onday; I had been there a day or two previous, and the
pond was not quite full, and I went back and left it until the
water should come up to the top of the tumble; I began
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this survey at the edge of the river (at the turn of the river),
at the lower end of Mrs. Carlile’s lower meadow.

Quest. Give us the courses and distances of your survey?

Ans. (1) north, 71° E., 1 chain 14 links; (2) north, 80°
E., 2 chains; (8) north, 62J° E., 85 links; (4) north, 82J°E.,
79 links; (5) north, 76J° E., 1.61; (e) south, 20J° E., 61
links; (7) south, 39J° west, 96 links; (8) south, 4|° E., 1
chain; (9) north, 88J° E., 1.60, to the river, containing two
acres and eighty-two hundredths; I also surveyed the in-

10 jured land in the upper meadow; I began at the water’s edge
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of the river, and run (1) north, 26f° west, 49 links; (2
north, 43° east, thirty-three links; (3) north, 61° east, 1.90;
(4) south, 17° west, 1.04; (5) south, 52J° west, 1.13, to the
river, containing thirteen hundredths of an acre.

Quest. At the time you made that survey, was there any
water backed into that ditch which runs across the upper
meadow which you have spoken about this morning?

Ans. I think there was not.

Quest. At that time did you see any signs of water having
flowed over the side of that ditch out over the upper meadow?

Ans. I did not.

Quest. Coming hack to your survey of the lower meadow,
how near had the land been ploughed to the line of your
survey which you gave us above ?

Ans. T can’t give you the exact distance, but in some
places it was quite close to it.

Quest. Define what you mean by quite close to it?

Ans. From recollection, I should think it would be some
twelve feet from it—in some places not quite so near, and
in others a little nearer.

Quest. Did you discover anything like a rim between the
upland and the lowland?

Ans. There was a little rim of land caused by ploughing
down, throwing the furrow to that repeatedly; from that
the land descended towards the river.

Quest. Between the line of your survey and the line where
the ploughed land had extended to, what was the nature and
quality of the land ?

Ans. At the lower end, where I started, the land was rather
wet—the further up I got there was less inclination to be

springy.
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Quest. Where did.that wetness come from?
Adjourned, by consent, until half-past two p. m.

Afternoon, parties and counsel met.

Ans. to last question. I think it comes from little springs
issuing out of the ground.

Quest. For what length along the rim of the upland, in
the lower meadow, is it of that springy nature, starting from
where you started your survey ?

Ans. T am not able to say; I can’t fix any limit to it; but
it was springy along where we started as well as down by
the barn—the road leading from the main road down.

Quest. Starting at the base of the upland, where you
started your survey, and going along the base of the upland,
what proportion of that lower meadow is springy ?

Aps. 1 should think, to the best of my recollection, one-
third of it, or near that.

Quest. Is there a similar rim at the upper meadow between
the upland and low land ?

Ans. There is.

Quest. Along the base of that rim, is it dry or springy ?

Ans. Spongy.

Quest. What is that springiness caused by ?

Ans. The same cause I suppose, the water issuing from
the edge of the upland—it is wet.

Quest. What proportion of that rim in the upper meadow
between the upper and low land is springy ?

Ans. 1 am unable to fix any?exact limit to it, but I should
suppose a chain at least.

Quest. Have you now any memorandum of the distance
between the line of your survey and the base of the rim be*
tween the up and low land of the upper meadow, and if so
state it ?

Ans. I have; from the first stake that I drove as high wa-
ter mark, at a distance of 1 chain and 32 links, the elevation
was five feet—I mean from the point on the low land where
I began to survey, 1 chain and 32 links towards the high land,
brought me to a point five feet higher than the starting point.

Quest. Did that 1 chain and 32 links terminate at the base

the rim or on the top of the rim ?
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Ans. I think it was on the top of the rim.

Quest. Was that ascent of five feet made by a gradual rise
between the two points, or was the rise mainly towards the
end of that line ?

Ans. It whs mainly towards the end of the line furthest
from the water.

Quest. Suppose you had stopped at the end of one chain,
about how much higher would that point have been than the
one you started from ?

10 Ans. I can’t answer that with any accuracy, for it’s some
time since I was on the ground; I think at end of one chain
it would have been about two feet higher.

Quest. Now go to your second station, and give us the dis-
tance from it to the rim between the upland and low land?

Ans. Eighty-five links—two feet four inches elevation; I
think I terminated all these cross lines on the top of the rim;
from my third station, the distance was forty links, elevation
was one foot six inches and five-tenths; from my fourth sta-
tion, distance was fifty-nine links, elevation one foot and five-

20 tenths of an inch; from fifth station, distance fifty-eight
links, elevation one foot one inch; from sixth station, dis-
tance thirty-seven links, elevation one foot two inches and
five-tenths; at the curve of the river at the upper end of the
meadow the ground was nine inches above the water; I be-
lieve that is the point where my survey of the lower meadow
strikes the river.

Quest. Did you make a map, to be appended to the bill
filed in this cause ?

Ans. I did—from the surveys that I have testified here to

30 to-day; I did not keep any copy of that map; I can’t tell
why, unless it would have took some little time to make it;
it was made out in something of a hurry.

Quest. Did you do any other surveying for the purpose of
making that map ?

Ans. T did; T commenced at the forks of the road west of
the bridge, and ran along the water’s edge, or wet ground
rather, on the west side of the stream up to Mr. Oarlile s
bridge; I think we measured above Carlile’s bridge—I don t
recollect how far up; I went to Mr. Carlile’s line adjoining

40 Dickerson’s land; I did not measure the distance from Ca-
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lile’s bridge up to Tanner’s brook, on the west side—I did
on the east side, along the river, and on up the river until I
came to the line between Dickerson and Carlile.

Quest. How did you get the courses and distances on the
cast side of the pond, as marked on your map ?

Ans. From the road east of the bridges to the second cor-
ner of a tract conveyed by the heirs of Horton to Nathan
Cooper, by my own survey, and from there on by a copy of
the title from the heirs of Horton to Nathan A. Cooper.

Quest. Was the map you made marked, as to courses and
distances and in other respects, truly according to your sur-
vey and the title papers you had ?

Ans. Yes, sir; according to the best of my knowledge it
was intended to be.

Cross-examination of W. S. Carey by Mr. Little.

Quest. In marking on your map the boundaries of the
pond along the land formerly owned by Mr. Horton, were
you guided by the courses and distances of the deed you
have referred to ?

Ans. I was guided by them, as I copied them out.

Quxst. What was your object in making the survey on the
westerly side of the pond ?

<9I5 In order to get the boundaries of the wet land, I be-
lieve.

Quest. Is the distance across the dam correctly marked on
your map ?

Ans. I believe it to be—I measured it.

Quest. Did you endeavor to lay down the pond upon that
map correctly as to its size ?

Ans. 1 did.

Quest. You made your survey on the easterly side of the
pond up to the Horton land—why didn’t you go on with
your survey there ?

I know no other reason than that Gen. Cooper had
the survey (the courses and distances), and I didn’t think it
necessary to do it.

Quest. Do you know whether or not a part of that Horton
tract is embraced within the boundaries of the pond, and
covered by its waters ?

10
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Ans. I suppose it is.

Quest. Do you know how much of it is ?

Ans. I do not.

Quest. Do the outside boundary lines, then, of the Horton
tract constitute the boundary lines of the pond, as you have
laid it down on your map ?

Ans. It does not; this map is not intended to show it.

Quest. What lines upon your map designate the pond ?

Ans. The blue.

10  Quest. Only the blue lines ?

Ans. I think the blue lines on the map I made represented
the water; I endeavored to get the blue lines as near to the
red lines as the water was by the actual survey.

Quest. What do the outside lines of your map represent?

Ans. The survey that I made, together with the Horton
survey.

Quest. What was your object in making that survey around
the pond ?

Ans. To make a map.

20  Quest. A map of what ?

Ans. The actual standing water, in which was included
some of the wet land.

Quest. What part of your map, then, shows the actual
standing water at the time of your survey ?

Ans. The blue part of it shows the water.

Quest. Does the blue part of it show the water as you
found it at the time of your survey ?

Ans. I think it does.

Quest. Was it at a wet or dry time in the season when you

30 made your survey ?

Ans. It occurs to me it was rather dry.

Quest. Was it not very dry?

Ans. I can't say.

Quest. Can you tell us by what scale your map was made-

Ans. I should think about two and a half chains to the inch

Quest. Will you tell, if you please, so that we can show
upon the map where the point of rocks is ?

Ans. It is along the ninth course in the Horton dee
(which is N. 50|° W.); (Horton deed is marked Exhibit bju

40 part of complainant); there are rocks on both sides of t «
stream.
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Quest. How far do the rocks extend out from the easterly
shore into the stream ?

Ans. That I don’t know; I have measured the space be-
tween the rocks—it was twenty-six links.

Quest. Do they project above the water?

Ans® Yes, sir; the space for the water is twenty-six links;
there is some small vacancies between the rocks that the
water runs in—it isn’t shut off exclusive.

Quest. How far up the stream did the still water extend
the day of your survey ? iq

Ans. August 21st, 1861, I made the survey from the dam
up to Mrs. Carlile’s farm and on up to John D. G. Carlile’s
farm; I cannot tell how far (at that time) the still water ex-
tended up the stream.

Quest. How was the water at the dam that day ?

Ans. 1 don’t recollect.

Quest. Is the stream wider or narrower above this point of
rocks than it is below it ?

Anps. I think it is wider.

Quest. Very much wider or not? 20

Ans. I can t say as to that—I think it is considerable wider.

Quest. How much wider is the stream opposite the Horton
tract above the point of rocks than the space between the
rocks ?

Aups. I can t tell the proportions—I should think it as wide
again—that’s my impression.

Quxst. When the dam is just full, is or not the water of

7 *P°nd backed up above that point of rocks so as to make
standing water there ?

I suppose it is—I have no doubt of it. 30
ere this examination was adjourned, by consent of parties,
Di to-morrow (Thursday) morning, until nine o’clock.

» “bursday morning, “November 12.

Cross-examination resumed by Mr. Little.
Quest What proportion of the Horton lot lying above the
P»t of rocks is covered by water when the pond is full ?
Am. I am not able to say.
Quest. Tell as near as you can?
* L.cannot; in passing down the stream in a boat, I
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marked where the water flowed out on the land, and maiked
it on the map to the best of my judgment.

Quest. What is the character of that Horton lot above that
point of rocks ?

Arts. It is flat.

Quest. How deep was the water in the stream above the
point of rocks when you went down in the boat ?

Ans. T did not measure it, but I should think two feet and
a half.

10  Quest. What was the depth of water at that time at the
Carlile bridge, as near as you can recollect ?

Ans. I should think there was not much difference in it
from what it was down there; I did not measure it at either
place.

Quest, What is the distance from that point of rocks to
the bridge, by the course of the river, as near as you can
give it, Mr. Carey ?

Ans. About a half a mile.

Quest. Is the river between those points straight or very

20 serpentine?

Ana. Serpentine—considerably so.

Quest. What is the character of the bank of the river
above the Horton tract, on each side, up to the Carlile bridge?

Ans. On the east side the land rises from the river—onthe
west, it is quite flat. ® M

Quest. How near was the water up to the westerly bank
of the river between these points (point of rocks and bridge)
when you went down the river in April last ?

Ans. At that ditch below the bridge it was running ot

30 freely; at a little further, at an obstruction, there was a spot,
I should think three rods wide, where it was flowing off o
the west over Mrs. Carlile’s meadow, and a little also to the
east, passing around through the bushes into the river again;
I think the water was pretty well up to the westerly ban
through Mrs. Carlile’s meadow; along through Mrs. G
lile’s meadow the bank is steep down—meadow comes p
to the river; below that the bank is more sloping off—m
siderably sloping; I cannot tell how near to the top of t
westerly bank the water was—1 did not measure it.

40  Quest. Was that a time of high water or not ?
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Ans. It occurs to me that about the first of April there
had been considerable of rain; I then raised the gates, and
kept them up until after we come down the river; as to
whether there had been much rain between those times I
don’t know—I think not.

Quest. What was the state of the water in the pond at that
time below the point of rocks ?

Ans. As to the point of rocks I cannot answer, but it was
fifteen inches below the top of the cap at the dam, measur-
ing at the tumble at the point where Mr. Southard com-
menced his levelling.

Quest. Were you driving your mill that day ?

Ans. Yes, I believe so ; I can’t say that I was running the
saw mill.

Quest. Driving all four run of stone ?

Ans. Three of them, I think.

Quest. And had you been driving the mill during all the
month of April prior to this voyage ?

Ans. 1 had.

Quest. How long had this trip been in contemplation be-
fore you entered upon it ?

Ans. Perhaps fifteen minutes.

Quest. You spoke of a sand bar near this point of rocks,
how near to it is it ?

Ans. I think it commenced three or four rods below it—
and I should think it extended down the river five or six
rods; it extends quite well out into the river, two-thirds of
the way across.

Quest. Does it extend into the natural channel of the
stream ?

Ans. T went towards the west shore; I don’t know where
the natural channel may have been.

Quest. How near did that sand bar come to the surface
that day ?

Ans. At points, I should think, within two or three
inches of the surface, and at others not so near.

Quest. Between the sand bar and the western shore, where
you passed, how wide was the stream, as compared with the
width of the stream at the point of rocks ?

10
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30

Ans. I am not able to give any definite answer to that; 40
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the water spread out on both sides—out on to the sand bar
on one side, and out into the bushes on the other.

Quest. Was the water at the lower obstruction you have
spoken of, opposite Mrs. Carlile’s land, any higher above the
obstruction than below it, in the channel of the stream ?

Ans. It was.

Quest. How much higher ?

Ans. We thought it to be about three inches.

Quest. Was there more of a current at that point than in

10 the stream above or below?

Ans. There was a little rippling through at the kind of
dam that was there ; I think Crater and I stepped out of the
boat, and put one foot on the rail or pole, and lifted the boat
over; I rather think we each had one foot in the boat and
one out—think that was the case with myself at least; I
think, at one time, I stood on the pole with both feet; it
was not solid then to the bottom of the stream—it yielded
some—I felt it yield; the water that passed there passed
under, through, and over that obstruction; we lifted the

20 boat on to it, and pressed it down.

Quest. Did the water run over it when you came to it, or
was it above the surface of the water ?

Ans. I think it was running over it some.

Quest. Why didn’t you try to run your boat on it without
getting out ?

Ans. We did try.

Quest. Did you examine the obstruction ?

Ans. I did not.

Quest. Would there have been any difficulty in your ex-

30 amining it, to see what its character was, and what obstruc-
tion it presented to the water ?

Ans. We looked at it sufficient to see that it was a pole or
rail, catching fast in the bushes at the ends on the opposite
sides of the stream, against which weeds and other things
had floated, causing the water, as we thought, to raise or
stand about three inches; it did not require much of an ex-
amination to see that.

Quest. T wish you would mark for me (on this, my copy of
your map,) the points where the obstruction spoken of isr

40 and the point where the ditch which you spoke of, as where
the water flowed up, is ?



Ans. Witness here says he can’t do it with exact accuracy
—but he marks for that obstruction the mark A, and for the
ditch the dotted liue running from B.

Qllest. Could you tell whether it was a pole or a rail ?

Ans. I think it was a pole; I can’t give the length of it—
long enough to reach across the stream—fifteen or eighteen
feet, I should think.

Quest. What is the character of the bank on each side of
that obstruction, between it and the bridge ?

Ans. The banks are low; the water ran out on both sides 1(
of the stream.

Quest. How far up the ditch did the back-water extend at
that time ?

Ans. 1 did not go out to see.

Quest. You said the water was flowing over the banks
three rods or more—did you run the banks of the river or
the banks of the ditch ?

Ans. The banks of the river—for two or three rods.

Quest. Did the water from the river cover both banks of
that ditch ? 20

Ans. It filled the ditch, and ran over the south bank at one
point that I saw.

Quest. You said that you could not tell whether all the
water would have gone down the river or not, if that ob-
struction had been removed—why can’t you tell ?

Ans. I can hardly answer that; I did not measure the
water, velocity, and so on; it certainly would have been
much less; whether it would have taken it all, I am not
able to say.

Quest. Was there any water upon Mrs. Carlile’s lower 3,
meadow that day as you passed ?

Ans. There was some.

Quest. At what point 2

Ans. Where it is marked blue upon this map.

Quest. Where did that water come from, so far as you
could judge at that time ?

Ans. From out of the stream; I knew of no other place.

Quest. From what part of the stream did it come ?

Ans. It was standing back from that part of the stream
opposite her land. 40
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Quest. At the time you were with Mr. John Carlile at this
meadow, in 1862, did John go over these low grounds in your
presence ?

Ans. He did.

Quest. What was the condition of the land at that time ?

Ans. There appeared to be water on it.

Quest. Much or little ?

Ans. There was considerable, sir.

Quest. Did you see him wade around in it at different
points?

Ans. I could hear him stepping in water.

Quest. Had you any means that day of forming an opin-
ion of the depth of the water ?

Ans. I had—by sticks that he carried in his hand, and
would stick down in the ground, and bring to me; the sticks
were wet from four to six inches on the average, I believe.

Quest. Did you keep a memorandum of the measurement?

Ans. I did not; I thought I had until I come to look for
them at Mr. Carlile’s suggestion—I intended to have done it.

Quest. Were not the measurements varying from four to
twenty inches, Mr. Carey, on that low meadow ?

Ans. On the meadow part they varied from four to six
inches, but when he came down to the slough he measured
twenty inches.

Quest. How near was he to the bank of the stream in his
measurements—the nearest?

Ans. At the nearest point down by the slough he was not
far from the stream ; at the other points I cannot give the
distances—they were inside of any high water line.

Quest. Did he not ask you at one time if he was within
forty yards from the river, and you replied that he was not?

Ans. It rather occurs to me that he did ask the question;
I think I answered that he was not.

Quest. Was he not there at what you call the slough?

Ans. I really am not able to say where he was.

Quest. Do you recollect his asking you to note the partic-
ulars of that examination ?

Ans. 1 believe I do, sir; and I thought I had done so
until he called my attention to it lately, and I looked for my
memorandum, and couldn’t find it.
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Quest. Do you know what the condition of the water was
at the dam that day ?

Ans. I do not; I do not know whether the gates were
open or shut.

Quest. Where was the turn in the river where that tree-
top was ?

Ans. It was at or about the Horton line (marked on Mr.
Little’s copy of map C), where that line strikes the river at
end of twelfth course.

Quest. Which way did the top lie ? 10

Ans. It had fallen from Cooper’s side, from the Horton tract.

Quest. When did you take your level by which you ascer-
tained that the road at the westerly end of the bridge was
three* and seven-eighths inches higher than the tumble dam?

Ans. I think it was in latter part of August last.

Quest. Was that after or before the last raisins:?

Ans. Immediately after the raising; we levelled to a point
near the middle of the road beyond the bridge; it has not
been raised more than once since I have been at the bridge;
I believe the abutment of the west bridge has been raised 20
last year, and continued this year.

Quest. How far did that raising of the abutment extend
from the bridge into the road last year ?

Ans. T should think a little over three rods, to guess at it.

Quest. Was the point that you levelled to 'within those
three rods ?

Ans. Ho, sir; the point to which I levelled this season
was on what was raised this year.

Quest. Will you make it with a dot on this map, as near
as you can ? 30

Witness here marks it by dot on the map, in the road
leading to German Valley.

I did not measure this point from the westerly end of the
bridge—I should think a little over four rods.

Quest. How do you account for the remarkable difference
between the comparative heights of the water at the dam
and at that oak tree, at the different times at which you took
the measurements ?

Ans. I suppose the different elevations at the tree is caused

2 p
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by the rains, the water flowing in from the country above,
and at the dam, by the raising or shutting of the gates.

Quest. Don’t you think that the lowering or removal of
that dam would produce any effect upon the water at the tree?

Ans. The best answer I know how to give to that is, that
when the water was running one and three-quarters of an
inch over the dam, it was standing water on Mrs. Carlile’s
meadow.

Quest, repeated.

10  Ans. I can’t say that I do, with the stream as it is.

Quest What do you mean by “ the stream as it is ?”

Ans. 1T mean to say that if the dam was taken down, and
the stream cleared out, it would have a better chance to flow
off.

Quest, repeated.

Ans. With its crooks, its narrowness, and its impediments.

Quest. By impediments, do you mean the obstructions you
have mentioned in your testimony, and if not, what do you
mean ?

20 Ans. That’s what I mean, and the other obstacles; I take
it that the sand bar below the rock is one obstruction;
widen the stream, deepen it, and take away the obstructions,
and it would make a difference in the water at the tree—but
to lower the dam, and leave the stream as it is, I do not
think would affect the water at the tree.

Quest. What was the state of the water in the pond and
stream from 30th July to 9th August last ?

Ans. I don’t recollect.

Quest. What was your object in keeping your gates up

30 during that time?

Ans. To lower the pond, and give the people above the
advantage of it, if there was any to be had.

Quest. Were the gates up to their whole height during
that time, so far as you could keep them up ?

Ans. I think they were.
* Quest. Was the mill being used during the same time ?

Ans. To a eertain extent.

Quest. You say, on 9th August the stream was low—can
you give us any idea of how low it was at the dam ?

40 Ans. I can’t tell—it became necessary for us to shut down
the gates to use the mill.
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Quest. Did it at that time (when you shut down the gates)
run over the sill of the tumble dam ?

Ans. Yes, it ran over the mudsill, but I can’t tell the
depth; it was necessary to have the water for the use of the
mill.

Quest. What was the state of the water at the dam on 30th
July, when you raised your gates ?

Ans. I can’t tell from my recollection ; I don’t think it ran
over the cap piece; I was going away from home, and I
wanted the water kept down.

Quest. How long had your gates been shut and closed
when you made your measurement on 10th August?

Ans. I don’t recollect what time on the 9th they were
closed; I made my measurement at the tree on the morning
of the tenth.

Quest. How long does it take for this pond to fill up, after
it has been drawn down so that the water just runs over the

to fill up so that the water reaches the top of the cap
piece ?

Ans. I should think it would fill up, in an ordinary stream,
in six hours.

Quest. How much, in running your mill all day, do you
usually lower the water when the pond is full in the morniug ?

Ans. That’s very indefinite; I think in running the mill
for some weeks past, after running the mill all day, the pond
is very nearly as full as in the morning; the stream is very
nearly sufficient to carry it.

Quest. Was the mill run during the 9th August, after you
closed the gates ?

Ans. I believe it was.

Quest. \ ou say that at the time you made your survey of
Mrs. Carlile’s meadow, the water was three-quarters of an
inch deep on the cap, on the point from which Mr. Southard
evelled, and that it did not back the water into this ditch
upon Mrs. Carlile’s land, and that the day you and Dellicker
came down the stream the water was fifteen inches below
f e top of the cap, and yet backed water into that ditch—
how do you explain that?

Ans. In the first place, when the pond was full, three-
quarters of an inch above the cap, the water did not flow
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into the ditch; at the other time I had raised the gates, and
let the water out of the pond, and that there was more water
than did get into the pond.

Quest. But you say that during that twenty-three days, so
far as you knew, there had been no heavy rains—where then
did the water come from?

Ans. It came from the tributaries of the stream, I suppose.

Quest. What was the state of the water at the dam when
you made the survey ? [Waived.]

Quest. Had it been very dry for a long time prior to your
survey of Mrs. Carlile’s meadow on 3d September, 1861, or
not?

Ans. 1 can’t say.

Quest. Do you recollect Mr. Day (who drives Budd’s forge)
coming to you upon the meadow while you were engaged in
making that survey ?

Ans. I do; he wanted the gates hoisted, to let the water
down, so that he could run his forge.

Quest. Do you recollect any conversation with him as to
its being remarkably dry ?

Ans. I do not recollect any conversation that took place.

Re-examination by Mr. Vanatta.

Quest. Did you make the survey on 3d September, 1861,
because the stream was in a favorable condition, or because
I was hurrying you and Gen. Cooper to give me that map?

Ans. I know you was in a hurry for the map; I know
nothing about its being made because the stream was in a
favorable condition.

Quest. Did you hear anything about having the survey
made until you was told that I wanted you to make the map?

Ans. I can’t say that I did, excepting once, when Gen.
Cooper remarked to me that he would have to have a survey
and map made—that you wanted it done.

Quest. At which time was there most wrnter on Mr. Carlile s
meadow—on 3d September, 1861, when you made the sur-
vey, or on 22d April, 1863, when you and Crater and Del-
licker came down the river in a boat?

Ans. There was much more water on the upper meadow
on April 22d, 1863—it was then covered ; my impression is
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there \yas much less in the lower meadow on 22d April, 1863,
than there was when I made the survey on 3d September,
1861.

Quest. In August, 1862, when you and Mr. Carlile were
along the meadows on the occasion spoken of by you, did
you draw Mr. Carlile’s attention to the obstructions in the
river or channel, and say anything to him about it, and if so
what?

Ans. I can’t say that I did; I asked him where he thought
that water come from.

Quest. Mr. Carey, is the channel from Carlile’s bridge to
Cooper’s dam wider or narrower than the channel of the
river from that same bridge to Budd’s bridge ?

Ans. There are parts of it that are wider, and some parts,
I think, full as narrow.

Quest. Which is the straightest ?

Ans. From the pin-oak tree to Budd’s bridge is much the
straightest.

Quest. What is the fall from Budd’s bridge to Carlile’s
bridge ?

Ans. T don’t know without reference to Southard’s level.

William S. Carey .

Sworn to and subscribed, this 12th day of November,
A. D. 1863, before me.
Alfred Mil s, M. C

John Roberts, a witness produced on part of the complain-
ant, being duly sworn, on his oath says:

I am about eighty-two years old, I guess, as near as I can
tell; I live on Schooley’s mountain, just above Flanders; 1
always lived close by the Carliles, near Cooper’s mills—
was born and brought up there; my father’s name was Rich-
ard Roberts; my father lived by Carliles, owned a farm
there; he lived there a great many years, and my mother
lived there, and my brother lived there; I forget the man’s
name who now owns the farm my father lived on—I know
the man; my brother, Amos Roberts, owned it before this
naan lived there; I used to own some of it, and I sold my
share to Amos.

Quest. Do you know the farm on which a man named
Waters lives ? [Objected to by Mr. Little.]
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Ans. I don’t know the man.

Quest. Do you know the farm where widow Eliza Carlile
now lives?

Ans. Yes, I know it well—worked there a great deal; the
farm my father used to live on is not more than a quarter of
a mile from her farm—it’s just up the river; my brother’s
farm joined hers.

Quest. Who lived on the Mrs. Carlile’s farm when you
first knew that farm ?

Ans. Old Grandaddy Carlile—we used to call him Uncle
Robert Carlile—I worked for him years and years; after
Robert Carlile died, John and Mulford Carlile’s father lived
there till he died; John and Mulford’s father was named
John—he died when John and Mulford were little boys;
after Mulford’s father died, his mother carried it on for some
years, till the boys got big enough, and then they carried it
on ; can’t tell how long exactly they carried it on.

Quest. Did you work on that farm for Mulford Carlile’s
father, and if so, much or little ?

Ans. 1 did, before these boys were born, long ago; old
John would hire me for six and eight months; I worked for
him, oft* and on, a dozen years, I suppose—ever since I was
big enough to drive a team.

Quest. After old John Carlile died, did you work on the
farm for his widow, and if so, how much ?

Ans. Yes; she hired me right away for half a month; I
worked off and on every year, and did all their shoemaking;
I worked for the boys too—they couldn’t think of doing
their mowing without having me.

Quest. After Mulford Carlile took the farm, did you work
on the farm for him ?

Ans. Yes; I worked for him—mowed for him and did all
kinds of work for him; towards the last I didn’t work quite
so much; it is some years since I worked on that farm—
can’t tell how long—it must be fourteen or fifteen years
since I worked there much; don’t think I have worked there
since I got my foot cut—I went to Pompton Plains after that
for a while; I guess it was fourteen or fifteen years ago
since I got my foot cut—it may be more—can’t tell exactly-

Quest. Do you know the low land next the river on the



Carlile farm, tying on the east side of the house—in front of
the house ?

Ans. Yes; I have mowed all over it.

Quest. How often have you mowed on that ?

Ans. 1T can’t tell you—it’s a good many times; I have
mowed over it and helped mow all their meadows.

Quest. As many as a dozen times?

Ans. 1 should think I had; I used to mow whilst the old
man was living most every year; two seasons I worked for
him for six or eight mouths. 10

Quest. Did there used to be any water on that meadow ?

Ans. There would at the lower end of it sometimes; and
if it was anything of a wet time there would be some water
all over it, the lower end and the upper end.

Quest. How often would there be water on the lower and
upper meadow ?

Ans. Every time there came a rain—every wet time.

Quest. Was any part of it miry then ?

Ans. There wasn’t a great deal of that very miry; the
lower end was a little miry—not but you could drive a team 20
over it.

Quest. Was any of it boggy then ?

Ans. The lower end of it was boggy.

Quest. About how much of it was boggy?

Ans. There might have been half an acre of it that was
boggy—worse than the other part.

Quest. Did you use to mow the whole meadow, or was
there some part of it you didn’t mow ?

Ans. There was some part of it in one corner that we
didn’t mow7 except to mow it to top off a stack sometimes; 30
I can remember that very well.

Quest. What kind of grass did you use to cut there ?

Ans. Well, it was kind of wild grass.

Quest. Did it make as good hay as timothy ?

Ans. No; it didn’t make as good hay as timothy.

Quest. How much of that hay would it take to be worth a
ton of good timothy hay ?

Ans. I should think a ton of good timothy hay would be
worth as much again as that—wild hay you know.

Quest. About how much hay did you used to get off of 40
that meadow land ?
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Arts. T could’nt tell you exactly how much; we used to
sometimes put up a couple of little stacks; it has been so
long ago that I can’t tell.

Quest. Did you stack it all ?

Ans. Yes; we would stack it all down there before the
door, I remember.

Quest. Did you put what you cut on the upper meadow
into those stacks?

Ans. No; I don’t remember ever putting what we cut on
the upper meadow in those stacks; what we cut on the flats
we used to stack down there.

Quest. Did you stack all that was cut along the river?

Ans. All we cut along the river we commonly stacked
down there; I couldn’t tell you how much exactly was in
those stacks—sometimes we put it all in one; I shouldnt
think there were more than three or four acres in the whole
of it.

Quest. Did the water ever come on the meadow there
when you were cutting the grass ?

Ans. It would if there come a rain—would be wet; but it
didn’t stay on a great while there.

Quest. In time of high water, Was there much or little wa-
ter on this Carlile meadow ?

Ans. In high water it would be all under Watér—most of it.

Quest. Did they cut any hay on their farm GNCEPt what
they cut on this low meadow ?

Ans. Oh yes—two or three meadows they had—I have
mowed over the whole of them; there was an old meadow
back of the house.

Quest. Where did they put the hay which they got off ot
the meadow back of the house ?

Ans. We commonly put it in the barn and Wagon-house.

Quest. Why didn’t they put the hay which was cut on the
low meadow next the river into the barn and wagon-house.

Ans. They didn’t put the wild hay up there; they put it
down by the river—stacked it; the good hay they putint e
barn.

Quest. What was that low meadow land worth an acre
twenty or twenty-five years ago, as it then was ? [Objecte

40 to by Mr. Little.]
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Ans. It might have been worth $10 or $15 an acre—I
should have thought it a good price at that time.

Cross-examination by Mr. Little.

The land there along the river was not as boggy as that
further up the river—the lower end of it was boggy and
rough; I know where Charles Ming lives and John Carlile;
have mowed all along up there, and have poled off hay oft*
of it.

Quest. At that time you speak of which was the best, this
land of Mrs. Carlile or the land where John Carlile and 10
Charles Ming live now ?

Ans. T aint so much acquainted with Ming’s meadow;
know John Carlile’s—have mowed over it a great many
times; at that time the wet and mud on what John now
owns was so deep (pointing to above his knees) I had to
jump from bog to bog—and we poled off what we mowed.

Quest. Do you know the land that Daniel Budd formerly
owned along the river ?

Ans. I know the land along the river better than any of
them—used to mow all over it. 20

Quest. At the time you have been speaking of, how did
the laud now owned by Mrs. Carlile comparé with this land
of Budd’s ?

Ans. I expect hers was worth a little the most—ari acre or
two of it.

Quest. Where did you live when Black river was straight-
ened by being ditched ?

Ans. 1 lived up by Doct. Willét’s, I think; that’s thirty
years ago, I think—MOFe than twenty.

Quest. How long have you lived up by Flanders, where 30
you live now ?

Ans. Some eight years, as near as I can tell.

Quest. Where did you live before that?

Ans. I was some years at my son’s on Pompton Plains.
Quest. How long were you at your son’s at Pompton Plains?
Ans. As much as five or six years—may-be more.

Quest. Where did you live beforé that ?

Ans. At Flanders, a year or two at Richard Howell’s.
Quest. How long did you live at Richard Howell's ?

2Q
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Ans. T was there two summers, I believe—two years—
worked for him in the summer.

Quest. Where did you live or work before you went to
Howell’s ?

Ans. I lived up above Doet. Willet’s for twenty years,
about and until my wife died, and then I went to Richard
Howell’s ; I owned a piece of land by Doct. Willet’s.

Quest. Can you tell what year your wife died ?

Ans. I can’t tell exactly now.

Quest. Who was her doctor in her last sickness ?

Ans. Dr. Willet.

Quest. Do you ever remember John Carlile training a colt
on the low ground in front of the house ?

Ans. I remember his having a colt.

Quest. Did you ever do any work on those meadows after
John had that colt—was training that colt?

Ans. I couldn’t say whether I did or not; I have, too, I
guess; the last mowing I ever did there was for Doct. Wil-
let, in company with Doct. Willet.

Quest. Did you ever mow upon that meadow since the
main ditch was dug to straighten the river?

Ans. Yes; I have mowed on those meadows since they
altered that ditch.

Quest. Whom did you mow for ?

Ans. I guess I mowed on Carlile’s meadow since the ditch
was cut; I have mowed up the stream; I mowed there a
great deal before John’s father died.

Quest. Are you sure that Eliphalet Willet mowed on this
Carlile meadow with you ?

Ans. He was there all day with us, and I thought he
mowed; he slipped down to the still, and got a quart of
whiskey for us.

Quest. About how old was Eliphalet Willet at that time.

Ans. I suppose he began to think himself a young man—
may-be twenty, for what I know.

Quest. Do you recollect the time when John D. G. Cadile
owned these weadows ?

Ans. 1 can remember the time when he drove it on ayear
or two. > ¢

Quest. Did you ever mow on that low meadow aftert e
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division of the land between the Carlile boys that you have
spoken of?

Ans. Likely T have mowed for John and Mulford—I don’t
remember so much about that; I remember mowing for
their father; I can t tell you what year X was born in, nor
do I remember when I was born.

his
John M Roberts.
i mark

Sworn to and subscribed, this 11th day of November, 1863,

before me.

Alfred Mil1s, M. C

The foregoing deposition of John Roberts was taken and
spbscribed before me on the 11th day of November, by con-
sent of the counsel of both complainant and defendants,
after the examination of William S. Carey was commenced,
aud before his examination was concluded.

Alfred Min s, M. C.

William J, Topping, a witness produced on part of com-
plainant, being duly sworn, on his oath says:

I live in Chester township, have lived there pretty much
since I was ten or twelve years old; I am a little past sixty-
six years old.

Quest. Have you been acquainted with Black river and
the lands adjoining it, from Cooper’s mill upwards, fora con-
siderable length of time, and if so, how long?

Ans. Since about 1820.

Quest. Have you been along that part of the stream a good

Gl or a little during that period ?

Ans. Quite a good deal.

Quest. Almost every year ?

Ans. Several times a year—very near the whole of the
stream.

Quest. How long have you known that part of Mrs. Eliza

ar 8 farm that lies along the river ?

Ans. About since 1820.

Quest. Did you know that place when John Carlile, the
father of Mulford Carlile, lived there ?

then*5* ~ A know so much about it then—I was a boy

20

on
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Quest. From the year 1820 to the year 1850, were you or
not frequently on that part of Mrs. Carlile’s farm nearest the
river ?

Jins. I was from two to three, and sometimes five times a
season.

Quest. At what part of the season would you be there ?

Ans. Spring, summer, and fall.

Quest. From 1820 to 1845, a period of twenty-five years,
how was that low land, as to having water on it?

10 Ans. Ever since I have been acquainted with it there was a
slough on the lower part of the meadow, which generally had
some water on it when the river was very low ; the upper part
there was very little on, unless the water was high, till lately.

Quest. From 1820 to 1845, how were those meadows
whenever there came a rain or rise in the river ?

Ans. When there came a fresh, pretty much all the mead-
ows was under water except some high ones.

Quest. From 1820 to 1845, what kind of grass grew on
this Carlile meadow ?

20 Ans. Some part of it was what we call bog, some foul
meadow grass.

Quest. Any other kind ?

Ans. I don’t know that there was.

Quest. What quantity of grass was produced there, a large
or small, or moderate quantity ?

Ans. The lower meadow turned out a pretty good burthen;
the upper meadow, some part of it, equally as good.

Quest. What proportion, as to value, would the hay cut on
that meadow have to good timothy hay?

30 Ans.- That’s rather a hard question—but I should suppose
it would be about one quarter, probably a little over.

Quest. Do you mean that one ton of good timothy hay
would be worth four tons of that kind of hay ?

Ans. Not quite four tons—very near it though.

Quest. Twenty or twenty-five years ago what, in your opin-
ion, was that meadow land of Mrs. Carlile’s worth ?

Ans. Well, I should suppose it would be worth about
twenty dollars an acre.

Quest. Do you mean that is an average—taking all tha

40 low land?
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Arts. Well, I thiuk likely it would fetch that at that time.

Quest. Twenty and thirty years ago, was the whole meadow
mowed, or only part of it ?

Ans. As long ago as that I don’t recollect particularly, hut
I have never seen the upper part of it mowed to my recol-
lection—I mean some part of the upper part.

Quest. By the upper part, do you mean that part nearest
the bridge and along the road which runs from the bridge—
and if not there, where ?

Ans. The upper corner next to the bridge.

Quest. What Kind of grass grew on that corner ?

Ans. There was some little that I called blue grass, and
weeds mostly.

Quest. Between the upland and the low land is the ground
dry or springy ?

Ans. The lower end of the lower meadow (for a consider-
able way up, I can’t say how far,) it is considerable springy;
in the spring of the year at the lower end of the upper mea-
dow the water oozes out a little.

Cross-examination of Topping by Mr. Little.

I don’t recollect ever seeing potatoes growing on the upper
corner of the meadow lot I spoke of; I heard part of Mr.
Carey’s examination this morning.

Quest. Do you know that point that he described in the
river where the obstruction is across”-tbe pole ?

Ans. Yes, sir; I think the pole is part of the old bridge—
I think it has been there ever since the new bridge has been
built; that has been built several years—don’t remember
how many; there was another piece of timber there before
the new bridge was built—a shorter and larger piece; that
last named piece was about eleven foot; it is probably fifteen
years, about, since I first saw that; the bushes on that part
of the river do not come very near together, not within

fteen feet perhaps; the tops of the bushes reach over the
water some of the lower branches reach in the river; the
channel there is a pretty good width.

V m. J. Topping.

Sworn to and subscribed, this 12th day of November, 1863,
before me.

Alf red Min s, M. C
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Stephen Budd, a witness produced on part of the complain-
ant, being duly sworn, on his oath says:

I live at Chester, within a quarter of a mile of Black river;
my farm runs to the stream—on both sides of the stream as
it now is; my land lays southwest of the road that goes
from Flanders to Chester, joins up to Budd’s bridge; it ex-
tends below Budd’s bridge for betwixt eighty and ninety
rods; as I go down the river on the east side, I come to
Charles Ming’s land next to mine; I have owned this farm
since the death of my father—that has been about fifteen
years; I was born and brought up on that farm; I am forty-
nine years old; I have worked, ever since I was large enough
to work, on that farm.

Quest Is there or not, on the low lands of your farm along
the river, a smell discernible, such as is found to arise from
low wet lands on which vegetable matter decomposes ?

Ans. Always I have noticed more or less of the smell, in
morning and evening, in passing in the summer season.

Quest Is there more or less of that now than there was
formerly ?

Ans. 1 have never noticed any difference, sir—all about
one thing.

Quest Have you ever discovered that smell on any other
place on Black river except on your farm?

Ans. I always have found it one thing whenever I have
crossed the stream anywhere along.

Quest Have you found that injurious to the health of those
living in that vicinity ?

Ans. I never thought of such a thing; I have always con-
sidered our settlement as healthy as any.

Quest Ho you remember when the large ditch was cut
from Budd’s bridge down to the outlet below Tanner’s brook?

Ans. Yes, sir. W%

Quest. Was there a similar ditch cut above Budd’s bridge,
and if so, for what distance ?

Ans. Yes, sir; there was one cut for, I should think, over
a hundred rods, or one hundred and twenty-five.

Quest. Which ditch was made first ?

Ans. The one below Budd’s bridge.

Quest. About how long ago was that ditch made above the
bridge ?
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Ans. 1 should think about twenty years, as near as I could
judge.

Quest. Before the ditch was cut from Budd’s bridge down
to the outlet near Carlile’s bridge, and when Black river,
along there, was in its natural condition, what were those
low lands worth an acre ?

Ans. Well, they wasn’t worth over ten dollars an acre.

Quest. If they have since that acquired any greater value,
what is that increased value owing to ?

Ans. To the draining of the meadow and the cultivation
that has been done on there since the ditch was opened.

Quest. Without that ditch, or some other means of drain-
age equally effectual, could those low lands be made worth
more than ten dollars an acre ?

[Mr. Little here objects to all evidence as to the lands
above the mouth of the outlet.]

Ans. Take them in the state they was before that ditch
was cut they could not—not without getting the drainage.

Stephen Budd.

Sworn to and subscribed, this 12th day of November, 1863,
before me.
Alfred Mills, M. C

Abraham, D. Hall, a witness produced on part of the com-
plainant, being duly sworn, on his oath says:

I live in Mud street road, about half a mile from Wash-
ington turnpike, in Washington township, Morris county; I
am sixty-two years, or will be on first of next December; I
have frequently been on the farm where the widow Eliza
Carlile lives—have worked on it; Robert Carlile was carry-

10

20

ing on the farm when I first worked on it; I helped Robert 30

m his hay and his corn—picking stone too; I worked for
Mulford Carlile, and some for Mr. John D. G. Carlile, on
that farm; I have helped mow the low land in front of the
house next the river—I think I mowed there when I worked
for Robert; I mowed there when 1 worked for Mulford.

Quest. About how many seasons did you help mow that
low land ?

Ans. Why, off and on, as near as I can remember any-
thing about it, it must have been ten or twelve year.
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Quest. Have you ever mowed on that ground since Mul-
ford Carlile died ?

Ans. Ho, sir; I don’t remember that I have.

Quest Did you ever help stack the hay that was cut on
that low land ?

Ans. I did, one season that I remember of; we made a
couple of stacks that season oft of it; I won’t say for sartin,
but I think we put about three load in a stack.

Quest When was the best grass cut there, and the largest
quantity, the first year you mowed there, or the last year ?

Ans. Wrell, I couldn’t say—I am kind of forgetful, and
couldn’t say—don’t remember whether there was much dif-
ference in it or not.

Quest What kind or sort of grass did you cut on that low
land x>f Carlile’s ?

Ans. Well, it was different kinds—the principal part was
wild grass.

Quest Cut any bog grass there ?

Ans. That’s what I call wild grass.

Quest Was there any foul meadow grass there ?

Ans. There was, sir; there was what they told me was
foul meadow for a year or two, and then it kind of got out
like.

Quest Who told you it was foul meadow ?

Ans. John Roberts mowed with me then, and said that
was the grass they called foul meadow.

Quest How much of it was there ?

Ans. I couldn’t say; it was kind of spread out over the
meadow in places, and in some places there wasn’t any; 1
wasn’t acquainted with that Kkind of grass; they tolled me
that was what they called foul meadow.

Quest Did they tell you how it came to be there, or how
long it had been there ? [Objected to.]

Ans. I dont remember his telling me how long it had been
there; he said it hadrft been there a great while; I don’t re-
member seeing it there but a year or two.

Quest Was there anything said as to where it had come
from—and if so, what ? [Objected to by Mr. Little.]

Ans. They imagined it had washed down from the upper
meadows somewhere.
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Quest. Who said he thought it had washed down from the
upper meadows?

Ans. John Roberts.

Quest. Any one else ?

Ans. Not that I remember of.

Quest. Did you hear Robert Carlile say anything as to
how he thought that foul meadow grass-had got into the
meadow—and if so, what? [Objected to by Mr. Little.]

Ans. No, sir; this was some time after Robert’s death,
when Mulford had it; I had never seen this foul meadow 10
grass there until the time of this conversation with Roberts;
he and I was mowing there.

Quest. How was the lower part of the lower meadow, as
to dryness, when you and Roberts and Robert Carlile mow-
ed there ?

Ans. When we mowed there, some seasons it would be
dry like, and some seasons it would be wet.

Quest. In the wet seasons, how did you get the hay or
grass off?

Ans. There was one place there where we earried it off 20
with a fork.

Quest. How much of the hay gathered on that Carlile
meadow, when you mowed there, ought a man to give for a
ton of good timothy hay, so as to make the trade even in
value ?

Ans. Well, I should say we ought to give as much again.

Quest. When you mowed there, was the ridge between the
upland and the low* land dry or wet ?

Ans. Part of it was dry and part of it was wet; in front
of the house it was wet, from the river up a piece along the 3¢
ridge.

Quest. How far along the ridge did that wet land extend ?

Ans. As near as I can remember, it must have been from
fifty to seventy-five yards.

Quest. What made it wet there ?

Ans. It was springy about there, so far as I could take no-
tice or see.

Quest. Was there any slough anywhere there?

Ans. There was; it was right in front of the house, at the
lower end of the meadow. 40

2R
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Quest Along about the time you and John Roberts used
to mow that low land, what was it worth an acre, Mr. Hall?

Ans. I don’t consider myself much of ajudge of land in
that way, but I wouldn’t have been willing to give over
twenty to twenty-five dollars an acre for it.

Quest. Do you own some land ?

Ans. Yes, sir, a little—somewhere in the neighborhood
of sixteen acres; it’s where I live now ; it’s a little over a
mile and a half, close on to two miles, from where I live
now to Cooper’s mill; I have lived where I now do for about
twelve year.

Cross-examination of Hall.by Mr. Little.

I don’t remember that I have mowed upon this land since
I have lived where I do now; beforel lived there I lived with
my mother-in-law close by there ; I can’t remember whether
I have, mowed in this meadow since I have lived where I
now do or not; I have mowed this meadow upon shares—
can’t tell how long ago that was.

Quest. Was it in Robert Carlile’s lifetime that you and
John Roberts mowed there ?

Ans. I don’t remember whether John Roberts helped mow
there or not.

Quest. Where did you live when you and John Roberts
mowed there ?

Ans. At my mother-in-law’s” it must have been twenty
years that I lived with my mother-in-law.

Quest. How long after Robert’s death was it that you and
John Roberts mowed there, and he talked about the foul
meadow ?

Ans. I couldn’t say for certain—it might have been five or
six years.

Re-examination of Hall by Mr. Yanatta.

When I cut on shares on this meadow I got half of the
hay for cutting it—the other half Mulford Carlile got; I
took my part, and they had to see to theirs; I got half for
cutting and curing it; each party carted their own half; I
cut pretty much all the lower meadow when I cut it on
shares; what was cut on the upper meadow that year I guess
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Mulford cut himself; I took my half iu three loads—jags
like; I had two horses; they wasu’t much of a load; it was
pretty much of a hill to come up, and I had a light kind of
ateam; I do not think I had more than a ton altogether.

Abraham D. Hall.
Sworn to and subscribed, this 12th day of November, 1863,
before me.
Alfred Mit1s, M. C

Counsel for complainant here offers in evidence paper pur-
porting to be a certified copy of a deed from John D. G. 10
Carlile to Thomas M. Carlile, dated March 4th, 1841, and
recorded in Morris County Records of Deeds, Book X 3,
pages 273 and 274, which I have marked Exhibit 6 on part of
the complainant.

Alfred Mills.
November 12th, 1863.

ON PART OF COMPLAINANT.

Examination in this cause on part of complainant, taken before
ne at my office in Morristown, New Jersey, on Thursday, the
third day of Decembert, eighteen hundred and sixty-three, pursu- 20
ant to notice by solicitor of complainant, due setvice of which is
admitted by solicitor of defendants. Mr. Vanatta appears for
complainant, and Mr. Little for defendants.

Alfred Mills.

James F. Drake, a witness produced on part of complain-
ant, being duly sworn, on his oath says:

I live in the township of Chester, Morris county, on the
Deacon Haines farm, not over a quarter of a mile from
Cooper’s mill, I think; I will be fifty-six years old next July;

I was married in 1841, on 4th January following president 30
Harrisons election; I went to keeping house betwixt my
carriage and spring—I lived with my brother-in-law, Wil-
iam Yandoren, near Haeklebarney forge; I lived with him,
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I think, three years—two or three years; while I lived there
I worked for William Vandoren one year; after that I
worked by the day.

Quest. While you lived there with Vandoren, did you work
any for Mulford Carlile ?

Ans. I think not, sir—not at that time.

Quest. Did you work for Mulford Carlile ?

Ans. I did.

Quest. How long ago is it since you first worked for him?

Ans. That I couldn’t tell exactly—it’s some time ago—
fifteen or sixteen years ago at any rate—I won’t be positive
as to the time I mowed for him.

Quest. Did you ever mow the meadow or low ground next
the river, and in front of the house ?

Ans. 1 did—yes, sir; I helped to mow it, I think, not
more than twice; I can’t tell whether I mowed it two sea
sons running or missed a season; I mowed it twice; my
memory is not very good; Mulford Carlile hired and paid me.

Quest. How was that low land, wet or dry when you
mowed there ?

Ans. It was wet.

Quest. Did you or not get in the mud ?

Ans. There was some places that was muddy, quite wet,
boggy—some places was better.

Quest. Were you or not in any way annoyed with the wet
or mud in mowing?

Ans. Of course it was not very annoying in warm weather;
you could mow anywhere in a brook if you were a mind to;
in some places it was muddy, nasty,

Quest. How was the ground where the low land joined wp
to the upland—wet or dry ?

Ans. At the bottom of the upland it appears to me to be
springy on the margin—the water oozes out of the bank.

Quest. What kind of grass did you find to cut on that low
land ?

Ans. It was such grass as generally grows in wet places—
wild grass and a few bogs on a part of it next the water-
near the eel-weir dam; I don’t know exactly the quality of
hay, but I considered it a poor quality.

Quest. For what use was the hay, which was cut between
the upland and the river, fit ?
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Ans. I don’t know as I could answer that directly ; it was
fit for a good many uses; it was fit for manure and for bed-
ding, and the cattle would pick a good deal out of it.

Quest. Was it fit for horse feed ?

Ans. No, sir; 1 should judge not; I am speaking of the
low lands; there was some good hay on the upland as there
was in the country.

Quest. What share of that grass that was cut on the low
land would you have wanted to cut and cure it?

Ans. I couldn’t hardly tell that; I would hardly want it
at all, unless I had some other with it; I considered it about
as good as no feed; it was good for bedding and so on.

Quest. How many tons of that kind of hay would it take
to make one ton of good timothy hay in worth ?

Ans. 1 couldn’t tell anything about that.

Quest. Where was the hay which was cut on that low land
put after it was cured ?

Ans. 1 think it was sometimes stacked on the ground I
am not certain—I think I have seen it stacked there.

10

Quest. Did you ever mow, or help mow, the upper end of 20

that low land near the bridge ?

Ans. I can’t say for certain—I think I have—I presume I
helped mow the whole meadow all the way up; I have never
mowed on it since Mulford Carlile’s death; I remember an
eel-weir that used to be in the river nearly in front of the

ouse>1I helped move it up the stream, up to John Carlile’s,
or above there—above the bridge.

Quest How did you come to do that?

, Anse 1 don’t know as I could state exactly, but I was help-
ing there to dig that river out, and Tunis (Anthony) Auble
helped me move it; it was either Mulford or John Carlile’s
team that we used—Iloaded the eel-weir on to the sled, and
carted it up; I won’t be positive as to Mulford Carlile’s being
ere. " think he did help us though; that was before I was
married that we moved the eel-weir—four years before 1840;
ink Mr. John Carlile didn’t own his present place then,

&h Ave(” there then, and boarded the hands.

Quest. Is there any difficulty in telling where the low land
«ops and the high land begins ?

No, sir; I think not.

80
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Quest. What is there there?

Ans. Nothing that T know of—the low land is low sour
land, and the other is upland; I have an idea that springs
proceed from the bank, but I don’t know how that is.

Quest. Is there or not any sudden rise in the ground where
the low land stops and the upland begins ?

Avis. I think there is—I won’t say positively.

Cross-examination by Mr. Little.

I sometimes work by the day—and I cobble shoes, make
axe handles, bottom chairs, and do everything and anything
most; I am a blacksmith by trade, but I don’t follow it; I
couldn’t tell how long it is since I have been on this meadow
land—guess not over six months; I go up and down there
frequently fishing or hunting; I have been in the habit of
passing there frequently pretty near as long as I have lived

Quest. Can you tell whether there is any more water a
any less water usually on that low ground of Mrs. Carlile far
several years past than there used to be ?

Ans. No, sir; I can’t tell that; that I don’t know.

Quest. Did you ever know any other eel-weir in the river
opposite Mrs. Carlile’s land since you helped remove one
about 1836 or 1837 ?

Ans. No, sir; I never knowed any other opposite her
land.

Quest. Can you tell whether the water in the pond is ay
higher than it used to be ?

Ans. No, sir; I know it is some higher than it was when
I was a boy, but whether it is any higher lately |1 couldnt
ten.

Quest. How long after you moved that eel-weir was it that
you mowed on this land ?

Ans. It must have been nine or ten years after it; I wasa
young naan when I moved the eel-weir; when I mowe
there it was some time before Mulford’s death—can’t tell how

%
lOIlg Jambs F. Prake.

Sworn and subscribed, this 3d day of December, 183
before me.
Alfred Mills, M. G
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David W. Dellicker, a witness produced on part of com-
plainant, being duly sworn, on his oath says:

I was at Gen. Cooper’s mill pond on the 23d of April,
1863; I measured the water running over the mudsill of
Gen. Cooper’s mill dam; the water was fifteen inches below
the top of the tumble dam; the gates were up; the cap
piece of the tumble dam was nine inches thick; the length
of the tumble, where the water run over, was fourteen feet
in the clear; the tumble is on the side next to Obadiah
Howell’s house; the length of the tumble dam over the
cap piec.e is thirty-five feet ten inches; the span of the
bridge just above, through which the water passes, is
thirty-four feet six inches; from there I went to Car-
liles bridge; the surface of the water was twenty-one
and a half inches below the bottom of a notch in an oak
tree above the bridge nearly opposite Tanner’s brook—this
was the tree that was said to have been marked by Judge
Valentine; I got in a boat, and went up to Dickerson’s mea-
ow found the stream full and Dickerson’s meadow under
water-nothing hut the tops of the hogs to he seen; John
QOarlile’s meadow, below Dickerson’s, was in the same state;
I found the stream from six to eight inches higher than the
banks of the ditch that forms the channel of the stream;
the ditch was in one place about 200 yards above Tanner’s
roo (where there stands a white-birch tree) fourteen feet
between the tops of the hanks; a short distance below Car-
ile s bridge the water was running out of the stream over

upper part of the meadow of Mrs. Carlile; the stream
was obstructed with brush, bushes, rails, and other stuff, and
we had trouble to get through with a boat; these obstruc-
ons were in the stream below, where the water was turned
on and run over Mrs. Carlile’s upper meadow; we had a
good deal of trouble in getting through the obstructions with

e boat; Carey, and I think Crater, got out and helped
P sh the boat along; we found the lower part of Mrs. Car-
ies ower meadow quite dry, so that we walked over it;
fro °” tructons 8P°ken of were above her lower meadow;
Q Jrs‘ Marliles lower meadow down the stream was

boV-% a —Kka< no trouble to get along with the
a >1 don’t think I went to the tumble dam when I re-
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turned ; I don’t think we were over two or three hours gone;
we landed near Gen. Cooper’s new house on east side of the
pond ; there I got into a wagon with Gen. Cooper, and went
to a bridge on Flanders road (called Budd’s bridge); as we
left the mill, we drove on the road across the dam, across the
two bridges; I noticed no change in the water at the bridges
from the time I measured at the dam, as I have stated; the
gates were up; I don’t think there could have been any
change; at Budd’s bridge we found the stream full, within
three or four inches of the tops of the banks; there was
water on the meadows above the bridge as far as I could see
up, I think; I could see a current in the stream, and saw
from the road the meadows below the bridge, and saw the
water standing on them; I think this day was Wednesday;
there had been a rain on the Thursday preceding—a pretty
heavy rain; on this occasion John G. Crater, William S
Carey, and Gen. Cooper were with me; I had never examined
the stream from Budd’s bridge to the pond before never
was on it with a boat before, nor had my attention called to
it; I live six miles from the mill, I think.

Cross-examination by Mr. Little.

I did not measure the depth of the ditch at the place
where, as I have stated, I measured its width, and found it
to be fourteen feet; the sides of ditch were a little sloping
there; I can’t tell the difference in width between the bot-
tom and top of the ditch; I measured this ditch while we
were stopped by the water poles that form the fence across
the stream; the water was not passing out on to Mrs. Ca-
lile’s upper meadow nor lower meadow below the obstruc-
tions of which I have spoken.

Quest. You said you found the lower part of her lower
meadow quite dry—do you mean it was really dry ?

Ans. I consider it low wet land—but I mean there was no
water standing on the surface, or but very little; we got out
of the boat shortly after we passed the obstructions, an
walked all the way down the lower meadow.

Quest. How far did you walk from the shore ?

Ans. We walked around over the meadow a considerable
—perhaps went thirty or forty yards from the stream; w8
was a wet time, and the surface of the ground was soft.
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Quest. Was it, in your opinion at that time, sufficiently
dry to pasture cattle with safety or not ?

Ans. Yes; I shouldn’t have been afraid to turn cattle on
it; the gates at the dam were up when I came there that
day; I think that the gates being up for the two or three
hours that we were gone would make very little difference in
the amount of water in the pond, judging from the amount
of water at that time and the fullness of the stream; I
couldn’t tell how much higher the water was above and at
the obstructions than it was below—I have no means of 10
knowing—I did not level it.

Quest. Was it any higher?

Ans. I don’t know; I did not level it; the obstructions
projected above the surface of the water.

Quest. Would you or not consider low land like this of
Mrs. Carlile’s of great value to her farm, if the water was
kept oft* of it, so that it could be pastured ?

Ans. Certainly I would.

Quest. Considering the water was so low at the dam, and
the gates hoisted, how did you account for the great amount 20
of water standing on the meadows above Carlile’s bridge ?

Ans. T accounted for it from the obstructions in the river,
the sluggishness of the stream, and the fullness of the
streams—the earth was very full of water at that time.

Quest. Do you refer to any other obstruction in the stream
than the one you have mentioned ?

Ans. The stream has got a good many brush and bushes
in it, which would naturally make the water go off slower;
I think they all had an effect.

Daniel W. Dellick er. 80

Sworn to and subscribed, this 3d day of December, A. D.
1863, before me.

Alfred Mi s, M. C

Adjourned by consent for dinner.

Afternoon.

Daniel Woodruff, a witness produced on part of the com-
plainant, being duly sworn, on his oath says:

I live now in the township of Mendham; I am about
Bixty-two years old; I occupied, as tenant, Gen. Cooper’s

2s
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mill on Black river about four years and six months continu-
ously ; I left there 1st April, 1839; I had it on shares with
Nathan A. Cooper; I personally tended the mill.

Quest. When you was there, what was the lower part of
the tumble dam—what was it made of?

Ans. Below the mudsill it was a stone wall; a stick of
timber lay on that stone wall.

Quest. Was there auy timber directly above the stick of
timber lying on the stone ?

Ans. There was.

Quest. How was it kept up ?

Ans. Posts framed into the mudsill, and framed in the
timber above the mudsill; there was posts enough to sup-
port three gates.

Quest. Bid you ever measure the length of those posts?

Ans. I did not; I should think, from my recollection, the
height of those posts would be about two or two and a half
feet; there were gates in the dam—three gates; they were
made of heavy plank, two inches thick; I never measured
the perpendicular height of those gates.

Quest. What was their height, according to the best of
your present recollection ?

Ans. About twelve or thirteen, or fourteen inches; from
twelve to fifteen inches; I could not correctly say the thick-
ness of the mudsill when I was there; it might have been
six, eight, or ten inches; the bottom of the gates rested on
the mudsill that formed the tumble; there were stems to
those gates; I think that when those gates were in and
down they extended clear across the width of the tumble;
that was the condition of the dam all the while I was there;
I was at the dam yesterday; I observed yesterday the
stone work forming the foundation of the dam.

Quest. Bid it or not appear to have been altered since you
were using the mill ?

Ans. It did not appear to me as though it had been al-
tered ; I did not yesterday observe particularly the mudsill
at the dam; I see it; the water was tumbling over it yester-
day pretty severely, and I didn’t have much of a chance to
look at the mudsill; when I left there in 1839 the trunk
and flume was in a pretty bad condition, leaking consider-
ably, pretty near worn out.
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Quest. When you worked at the mill, by what means did
you regulate the supply of water ?

Ans. By opening or shutting the floodgates.

Quest. Was there anything to control you in the opening
and closing of the floodgates except your own will and wishes?

Ans. No, sir; I never knew of anything; I was required
by the lease to hoist them when the water was high—except
for that, I raised them and put them down as suited my con-
venience.

Quest. While you lived there, did you ever see the road
between the two bridges covered with water?

Ans. I think I did; I don’t think there has anything been
done with the stone wall on each side of the tumble dam
since I was there—I don’t think it has been raised or low-
ered—it seems to me to be about as it was when I was there.

Cross-examination by Mr. Little.

I have not been there before yesterday to examine it since
I left in 1839.

Quest. You said the water was running over the sill yes-
terday—how could you see the stone wall under it?

Ans. The water was running over the cap piece, and there
was quite a space under the water where I could seethe
wall—and I thought it had not been changed since I left
there; that is merely my opinion ; when I was there, I sup-
pose the gates wasn’t shut a quarter of the time; while I
was there, the trunk was so that we could fill it to its height;
its sides were not equal in height—it was not boarded up on
the west side; there was a space between the cap piece of
the trunk and the planking on the upper side of the west
end of the trunk of from four to eight inches; I do not
know what the depth of the flume was—I never measured
J; I don’t know what head and fall we had at the time—I
believe I knew at the time, but I have forgot; the cap pieces
(or gripes) on the top of the flume were three or four, or five
inches thick—never measured them.

Quest. What was the cap piece at the tumble dam used for
while you were there ?

*“ns. It was used to hold those posts, and it was some-
times used to pry those gates over when we raised the gates.
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Quest. When your pond was full, so that it just ran over
the top of the gates, how far did it backwater—how far wp
the stream ?

Ans. I never went up to see.

Quest. Could you see from the dam how far it backed
water ?

Ans. No.

Quest. Were complaints made by owners of lands up the
stream of backwater from the pond ?

10 Ans. I don’t remember that any was.

Quest. Is the water any higher there now than it was when
you were there ?

Ans. 1T think it is.

Re-examination of David Woodruff by Mr. Vanatta.

Quest. About how much higher did you take it to be?

Ans. I couldn’t tell; it was higher; it seemed to me to be
somewhere in the neighborhood of a foot higher than it was
when I was there—it’s a long time since I was there; the
water ran over the cap of the tumble dam about two inches

20 yesterday, when I was there.

Quest. About how much higher is the top of the present
trunk than the top of the old trunk which was there when
you lived there ?

Ans. Well, some twelve or fifteen inches; it’s possible I
might vary five or six inches—may-be more; it’s a long time
since I was there.

Quest. Was there any mark at the saw mill door on the
west side of the saw mill, from which you could get any idea
of how much the trunk had been raised ?

30 Ans. There was a door on the back side of the saw mill
where we stepped out to go on to the trunk; there were
mortises in the frame of the door where the sill had gone in;
according to that, I should think that the trunk was a foot or
eighteen inches higher.

Quest. Do you remember how near the top the old trunk
came to the door sill in the saw mill?

Ans. The only way I have to tell is this: in going out of
the saw mill to the trunk, you would step over that sill and
step down a little on to the top of the trunk—it was a very



short step—you stepped over the sill, and your foot would go
down a little to reach the trunk; there is no sill in there
now; there is a similar cut for a door sill above the one that
was used when I was there; I measured the distance yester-
day between those two sills—I have forgotten what it was__
it was some four or five inches; the top of the present trunk
goes a little above the upper cut in the door-frame.

Quest. Did you notice whether a door, hung with reference
to a sill fitted in the upper cut, would swing clear of the
trunk when swinging out ? 20

Ans. 1 don’t think they have been particular to fit the
door to the sill—the door was open, and swung clear of the
trunk.

Second cross-examination by Mr. Little.

Quest. Is there any door at all there now ?

Ans. I don’t know; the door was open.

Quxst. When you stepped over the old sill, how much did
your foot go down to reach the old trunk?

Ans. Well, two inches—it may be three, and it may be
four— can’t tell exactly. 20

Quest, May it not have been six inches ?

ms. 1 don’t think it was.

David Woodruff.
Sworn to and subscribed, this 3d day of December, 1863,

before me.
Alfred Mills, M. C

See page

Ruben Catlile, a witness produced on part of the com-
plainant, being duly swrorn, on his oath says :

Ilive in Chester township, Morris county ; my farm joins 30
hliza Carlile’s farm—it is rather west of hers; I was born
where I now live, and have always lived there; I am now
past seventy years old, am near seventy-one—be seventy-one
next May; Mulford Carlile’s father and my father were

rotbers; Mulford’s father was named John; John Carlile,
atthe time of his death, lived where Eliza Carlile now does

be always lived there ; after he died, his widow (Mulford’s
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mother) drove on the farm for a great many years; after that
her sons drove it on, Mulford and John ; Mulford continued
to live on that farm until he died ; I have mowed on the
low land in front of the brick house where the widow now
lives ; I have mowed there at frolics—half a day, and I don*t
know but a whole day, at a time ; I think I have mowed
there when Mulford Garlile’s father lived there; I was
twenty-one or twenty-two years old when he died—no, I was
older—I was about twenty-four years old—it was same year
I was married ; I think I mowed there while Mulford’s
mother was living on the farm, and after her husband’
death; I don’t know whether I mowed there or not after
Mulford got to driving on the farm—I might and I might
not; I have not mowed there, or any where else much,
within twenty years.

Quest What kind of grass did you use to cut on that low
land in front of the brick house ?

Arts. Well, some part of it was pretty coarse along the
river—coarse grass—some folks calls it bog grass.

Quest. What was the other part that was cut on the low
meadow ?

Ans. It was rather a finer grass—it was all coarse grass;
it wasn’t timothy—it was a mixed up water grass—it wasa
little better quality than right close to the river; I dont
hardly know what foul meadow grass is—I don’t thinkI
ever see there what they call foul meadow—it was a good
many kinds of grass there.

Quest. Did it produce a heavy or a light burthen of grass?

Ans. Well, it used to cut a pretty good swath—what ve
call a pretty good burthen, I think.

Quest. Which part of the meadow cut the largest quan-
tity—the heaviest burthen ?

Ans. It was heaviest next the river—it was coarser; the
river curves around the lot; I think it was the heaviest
where it was the coarsest; after that hay was cut and dried
they generally stacked it up on the high part of the lot near
the orchard.

Quest. When you used to mow there, did you ever se
those meadows in those years covered with water ?

Ans. A part I have mowed when it was covered wit
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water, and a part when it was dry; it was generally pretty
wet towards the river—in one place it was never dry—it was
springy and wet above it—this was right in front of the
house—I think it was springy along there.

Quest. When the hay was standing in cock on those mead-
ows, twenty, thirty, and forty years ago, did yon ever see the
meadows covered with water ?

Ans. In a high time of water I have seen them all under
water—in a wet time, a freshet—particular times.

Quest. Have you seen it in that condition when the cocks
of hay were standing on the meadow?

Aps. I have seen in freshets and high water the widow’s
meadow, and all the meadows above there, covered with
water when the cocks of hay were standing there.

Quest.t How many tons of the kind of hay you used to
cut on the meadow that belongs to Mrs. Carlile, next the
river, would it take to be worth a ton of good timothy hay,
inyour opinion ?

Ans. Well, I couldn’t say how many tons; I had rather

10

have a ton of timothy hay than to have two of that, anyhow. 20

Quest. When you used to mow that low land, was it worth
any more than other portions of that same farm, in your
opinion ?

Ans. They have some land that was worth a great deal
more, in my opinion.

Quest. Has the widow any meadow west of the house on
Tanner’s brook ?

Ans. There used to be a meadow; they used to mow it at
the same time I mowed on the river.

Quest. What is that used for now ?

Ans. They pasture it now.

Quest. Is it fit to mow now ?

Ans. Not much.

Quest. Why not?

mis. The bushes have grown up since they pastured it—
d got so poor they couldn’t mow it any more, I guess.

Quest. Did the grass run out ?

It doesn’t grow; they used to cut large quantity of
% on it.

30
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Cross-examination by Mr. Little.

The place that I have spoken of as always wet was right
in front of the house, and ran from the bank by the bam
down to the river—or I suppose so; it was wet down to the
river; I don’t know whether Mulford Carlile’s father used
the hay off of that meadow for his horses—we all used to—
we didn’t have so much upland meadow then—it was con®
sidered our best meadow at that time.

Ruben Carlile.

10 Sworn and subscribed, this 9th day of December, 1863,

before me.
Alfred Mills, M G

Thomas Churchfield, a witness produced on part of con>
plainant, being duly sworn, on his oath says;

I was tenant of Nathan A. Cooper’s mill on Black river—
was there three years ; I went there as tenant in April, 1856.

Quest. While you were living there at the mill, did you
ever go with Gen. Nathan A. Cooper to see Mrs. Eliza Car-
lile ?

20 Ans. Yes, sir; I went once only; we went in 1858, in
August or September, can’t tell exactly the time—it was in
the summer.

Quest. Did the general make any request of or propo-
sition to Mrs. Carlile after you got there ?

Ans. Yes, sir; he proposed to buy the land which was
watered by the river.

Quest. What did Mrs. Carlile say to that? [Objected to
by Mr. Little.]

Ans. Well, she said that she couldn’t give him a title.

30 Quest. Why—what reason did she give, if any ?

Ans. On account of her children not being of age.

Quest. Did she make any other objection to or give him
any other reason why she couldn’t give him a title?

Ans. I don’t remember of any other objection why she
wouldn’t give him a title.

Quest. Did you, at or about that time, examine the meadow
to see how much it was flowed by the pond ?

Ans. Well, I believe I did.

Quest. How much did you think was flowed ?
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Ans. At that time I did not think much was flowed by
the pond—as near as I can tell, not over an acre at that
time.

Cross-examination by Mr. Little.

Quest. Was there any more of it flowed after that time?

Ans. It depends upon the quantity of water—the freshet;
I thiuk there was not at an ordinary time of water; it wasn’t,
if the water was in the same position it was in when I was
there that day; I think the water was not running over the
cap of the tumble dam that day I was there; I don’t think
the water lacked over an inch and a half of the top—some-
where in that neighborhood.

Quest, You said there was not over an acre flowed at that
time—do you mean that the water did not at that time cover
oyer an acre ?

Ans, Yes, sir,

Quest. How came you and the general to go there that
day?

Aiis. He asked me to go with him ; he did not say whether
M. Carlile had sent for him, or whether she had com-
plained, if I remember right.

Quest. Tell us, as nearly as you can, the conversation
which took place between the general and Mrs. Carlile at
that interview—what each one said ?

Anps. I don t know as I could tell the words that passed
between them, but the principal errand was to — ; he pro*
posed to buy this land, and she refused; I believe he said to
her that he would like to buy that land.

Quest. What land did he say he would like to buy ?

10

20

Ans. The land joining the river that lay right in front of 30

the house, at the foot of the orchard.

Quest. How much was there of the land which he said he
wished to buy ?

Ans. I don’t thiuk there was any number of acres men-
tioned.

(%mt. Did you know at the time how much he wanted to
buy? y
Ans. Ho, sir; I believe not.

2T
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Quest. Don’t you know whether he wanted the whole of
the meadow, or only the acre that was flowed ?

Ans. I believe I can’t say as to that.

Quest. Did not the general tell her what it was he wished
to buy?

Arts. Well, it was that land adjoining the river in front of
the house—all or a part—I can’t say about that.

Quest. What price did he ofler her for it ?

Ans. I don’t know as there was anything said about the
price by the acre; I don’t know as he offered any price.

Quest. What reason did he give for wanting to buy it—
what reason did he give her ?

Ans. T don’t know that he gave her any reason; while I
was tenant at the mill, I think I have crossed the stream op-
posite Mrs. Carlile’8 land with John G. Crater; I think I
did more than once—-can’t tell how often; I rather guess
When we went there the first time we was gunning; I dont
think I had any other object at that time than gunning; I
rather guess the water in the stream, where we crossed it
was then in the neighborhood of two foot, if I can remember
right; I afterwards crossed the stream there with Crater; I
rather guess the water was about the same depth when I
crossed there with him—it might have varied some; I dont
think I ever crossed there with him in time of freshet; I
don’t think the general gave me any reason for asking me
to go with him to Mrs. Carlile’s that day; I don’t think that,
at that time, he asked me to remember what had taken
place.

Thos. Churchfield.

Sworn to and subscribed, this 9th day of December, 1863,
before me.

Alfred Mitts, M G
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ON PART OF COMPLAINANT.
[Filed February 9, 1864.]

Examination of witnesses on part of complainant, taken at my
office by consent, January 9th, 1864.

Mr. Yanatta appearing for complainant.
Mr. George Gage for defendants.
Alfred Mills, M. C

Peter H. Stryker, a witness produced on part of the com-
plainant, being duly sworn, on his oath says:

I live a little above Chester; I was forty-seven years old
on 8th October last; I am a carpenter—that’s the business I
follow generally; I worked at Gen. Cooper’s mill on Black
river in 1846; I helped put up a new trunk, helped fix the
tumble dam, and helped in a considerable of work about
there; John Vandoren was boss; I commenced on S5th Sep-
tember, 1846, and I quit 29th December, 1846, as 1 see by
my book; the most of the time between those two dates I
was at work there—some of the time I was at home; I be-
lieve Jonathan R. Axtell was there at that time, and done
some work; he laid up some stone, where it had been torn
out, to put in a new trunk next the mill, and laid up a few
on the end next the Nichols road; I think he did some-
thing at the stone piers which support the trunk—and I
don’t know as he did; they were laid up at the time.

Quest. When you went there to work in September, how
was the stone wall between the tumble dam and the flume—
astraight even faced wall, or a wall with an offset in it ?

Ans. Well, sir, there were an offset in it.

Quest. Had you seen that stone wall before you went there
to work ?

Anps. 1 had seen it a good many times, sir.

Quest. About how far back does the upper part of that
wall set back from the lower part?

Ans. I can’t tell exactly—never measured it—I should
suppose some six or eight inches—it is quite an offset; I
cannot tell you how high the back part of the offset was
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when I went there to work, probably from two to two and a
half to three feet; I do not know how long it had been so
prior to my going there to work; I could not tell how long
I had noticed it to be so; once when I was going down to
the mill was the first time I ever discovered the offset there;
I went to the mill, and from there down to the eel-weir that
was below the dam; I think I climbed down the stone wall
not far from the flume; this was prior to 1846, but how long
I can’t recollect; I think Axtell came there to work in 1846,
about the time I went there to work—whether he was there
before I went I don’t recollect.

Quest. Was the height of the stone wall between the tum-
ble dam and the flume raised, in 1846, by Jonathan R. Ax-
tell or anybody else, except the little part adjoining the
flume ?

Arts. No, sir; not all the way along it wasn’t.

Quest. For what part of the distance was it laid up ?

Ans. Where we took out to put in the new flume; that
part was laid up; we had to have room to work; we had to
take off at the bottom of the flume and slope oft*, so that the
stone wouldn’t tumble down ; that was the extent to which
the wall was laid up—it was taken out so that we had room
to work around the tumble; that part of the stone wall next
the tumble dam was not raised in height, I think; I cant
say positively whether the stone wall next the tumble dam
on the west side was raised in height; I think that was about
the same height as the other side; the stone wall next to the
Nichols road was lower than the wall next the tumble dam
and Axtell raised that some; it was raised, and I think Ax-
tell done the work; the stone wall next the flume was tom
out after I went there to work; I think we all turned in and
helped tear it out.

Quest. Did you or not, at that time, notice the shelf of the
offset between the flume and the floodgates ?

Ans. 0 yes, sir; I noticed it; I helped put in the tumble
dam in 1846; I think the stone work under the lower sill of
the tumble dam was not raised any higher than it had been
before. od terff twtrti f-flovml - #

Quest. Was the frame work of the new tumble dam made,
or intended to be made higher than the frame work of the
old tumble dam was, and if so, how much about ?



Ans. It was talked at that time nine inches.

Quest. Was that what you understood at the time as the
height it was raised ?

Ans. Yes, sir.

Cross-examination of Peter E. Stryker by Mr. Gage.

I have a memorandum of the time I commenced working
for Mr. Cooper in 1846; I took it from my books in which
I charged the work at the time; I took it from my book a
week or two ago; I have worked for Gen. Cooper at the
mill at other times than the one I have mentioned here; I
worked there after 1846; 1 don’t recollect what year—a year
or two afterwards; I have a charge of that in my book; I
have no memorandum of that here; I worked there pretty
much all the time between 6th September, 1846, and 29th
December, 1846; I was there more than half of the time—
more than two-thirds of the time I should think; I was
home a few days; I couldn’t tell you whether Mr. Axtell
was there at work when I went there to work; I think the
first time I ever discovered any offset in the wall was when 1
went down to the eel-weir; that might have been a year or
two or three years before I went there to work in 1846; the
first time I saw it I should think the wall of the offset was
about the same height it is now; I should judge it is from
two to three feet; I never measured it; I think that offset at
that time extended the whole distance between the tumble
dam and the flume.

Quest. Did you notice it in particular at that time ?

I noticed there was an offset, but I didn’t notice it
all the way in particular, because I didn’t go along to view;
the wall on the west end extended at that time up to the
Nichols road—I mean it did in 1846, when I worked there;
I don t know its height when I went there to work; the wall
between the tumble dam and the flume Was not raised all the
way along, so as to make it higher, by Mr. Axtell in 1846;
there might have been some places where he put in a few
stone to level it up.

Quest. Are you positive that he didn’t lay up the whole of
itj from flume to tumble dam, while you was there ?

Ans. He didn’t lay it all the way up; there was very little

20
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work done on that part; I don’t recollect whether Axtell
quit work there before or after we did; I should think,
though, that he quit work there some time before we did.

Quest. The knowledge that you have of this offset in this
wall, is it the result of your own examination or conversa-
tions you have had with other people ?

Ans. My own examination ; I went and looked at it my-
self; T haven’t been on it in some time; I paced the distance
between the flume and the tumble dam, and I think it is
about twenty-seven paces; we took out enough to let us put
in the new flume—probably at the top we took off four feet,
and then sloped down to the bottom.

Quest. Do you mean to say that that was the only part of
the dam that was raised ?

Ans. No, sir; it was raised on the west side of the tumble
dam; next the flume it wasn’t raised only to make it level
with the rest; Mr. Yandoren took one of the old posts, and
measured off* nine inches between the bed-piece and the cap;
he called several up to see it measured; I don’t know why
he called them up to see it measured.

Quest. Do you know, of your own knowledge, whether
that was all it whas raised ?

Ans. I couldn’t say ; that was what I understood it—that
was the talk around there; I couldn’t say whether it was
raised more or less.

Re-examination by Mr. Vanatta.

I do not know what was the thickness of the wall be-
tween the tumble dam and the flume—it was not very thick—
it was faced on one side, and then run oft* behind; it might
have been two foot thick.

Quest. Did you, in 1846, while you were working there at
the mill or at the dam, see or hear anything that led you to
suspect or believe that that tumble dam was raised more
than nine inches ?

Ans. No, sir; that was the general talk while we were
there at work.

To Mr. Gage.— Quest, by Mr. Gage. Did you, in 1846,
while you were at work at the dam or the mill, see any
teams drawing gravel and stone ?
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Ans. There was some dirt hauled there at the time—it
was put in betwixt the road and the dam; there was some
holes that the water stood in, and it was kind of levelled up;
I don’t recolleet whether or not there were any stones
hauled; that was not my business, and I didn’t pay much
attention to it.

Quest. Have you any information, other than what you
have gained from other people, that the tumble dam was
raised only nine inches ?

Ans. 1 will say as I said before; I have also heard others
say it was raised.

Quest, by Mr. Vanatta.—Did you help do the work of put-
ting in the tumble dam ?

Ans. Yes, sir.

Quest, by Mr. Gage.—What part of the work did you do ?

.dns. Any part that was set for me to do ; I don’t recollect
that I laid out any of the work or made any of the measure-
ments ; I was not the boss*

Peter H. Stryker.

Sworn to and subscribed, this 9th day of January, A. D.
1864, before me.

Alfred Mills, M. G.

Nathan Bowman, a witness produced on part of the com-
plainant, being duly sworn, on his oath says:

I was born 18th April, 1799; I live in the township of
Chester; I have worked for Gen. Cooper—at one time for
seven years right straight along—worked no where else;
this seven years was before he began to build his stone mill
and afterwards; at the time the stone mill was built, the
property belonged to Hathan Cooper, the uncle of com-
plainant; I was married, I think, in 1827; at that time I
was working for Mr. Cooper; I think I got married the
same summer in which the stone mill was built—in 1826 or
1827; 1 did work there at the mill dam when the new mill
was being built in 1826 or 1827; I worked on the stone
wall then, between the tumble and the flume; the stone
wall between the tumble and the flume was raised higher

A ®ﬁ, th"ere was a dam there before we did any work there
at all.
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Quest. Now tell us how the stone wall was put on in 1827?

Ans. The new dam was built back from the face of the
old dam, so that a man might stand on there and work—in
some places eighteen inches and in some places not so wide;
it was drawed straight; the old dam was bulged out in
places; I suppose it was made about the same height it is
now, as near as I can tell.

Quest. Before that work was done of which you are speak®
ing, was there any such shelf or offset in that wall ?

10 Ans. No, sir; the wall was then laid up from the flume to
the tumbling dam; it was raised on the west side of the
tumble, towards the Nichols road; it was built about on a
level all the way through.

Quest. Was the wall which you put on in 1826 or 1827,
west of the tumble dam, laid even with the face of the old
wall, or set back from the face of the old wall ?

Ans. I don’t recollect there being any old wall there, for
it appears to me it was all washed out.

Quest. Had there been previously ?

20 Ans. There had—you could see spots of it; we came right
up to the Nichols road with the stone wall; Xhelped draw
the stone for laying up the dam in 1826 or 1827—there were
other teams.

Quest. Did you help lay up the wall ?

Ans. 1 don’t recollect doing much at that, for I was with
the team ; I might have helped lay up a few stone; the wall
was laid up while the stones were being drawn; several
worked at laying up the stones in the wall; Gen. Cooper
was there; he was there amongst them, and I suppose he

30 did help lay it.

Quest. Have you any doubt as to the fact that the wall
which was laid up in 1826 or 1827 was set back from the
face of the old wall ?

Ans. No, sir; that was the fact—it was set back; whatl
know it by, I have walked on to it; I remember there was
an elm bush, and I took my knife and cut that out of the
way; I worked for Gen. Cooper for more than a year after
that wall was laid up; I worked about the mill whenever it
was necessary; after that there hasn’t been a year but what

40 I have been by that mill time and again; since the mill W8
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built, I have lived two years in the township of Mendham—
otherways always in the township of Chester; I have been
at the mill dam lately ; I have been there a couple of times, to
look at it, in six or eight weeks past.

Quest. Is the stone wall between the tumble dam and the
flume any way different from what it was twenty-five years
ago—and if different, state in what respect?

Ans. I don’t see as it is, only except where it was laid up
by the flume, where it had been laid up anew ; I think it is
all of the same height as in 1827.

Quest. How can you discover that the wall next the flume
has been laid up since the other part ?

JI8 That next to the flume is not covered with moss as
the other is it looks as though it had been newer done.

Quest. Is the difference in the wall in that respect easy or
difficult to be seen ?

Ans. It is easy to be seen.

Quest. Do you mean that there are more moss and time
marks on the wall lying on the top of the shelf than on that
part of the wall next the flume ?

Ans. Yes, there is more moss.

Qust. Between the year 1827 and the year 1846, were you
or not frequently at that mill dam ?

Ans. Ho, sir.

Qxst. Were you or not frequently at the mill during that
period ?

Ans. No, sir; I frequently passed by there; my business
cudn t call me to stop there.

Quest. Every time you cross Black river there, this stone
wall is in sight from the road ?

Ans. Yes, sir.

Quest. How often have you crossed Black river on that
road near the dam since 1827 ?

Ans. Oh, I couldn’t begin to tell; this last few years,
while I was driving team for John Nesbitt, I used to cross
mere quite a good many times.

Quest. Has there been a year since 1827 that you haven’t
passed on that road by that dam ?

Ans. No, sir; there has not been a year, that I know of,

u what I have passed along that road ; for the last seven

2u
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or eight years I have been past there raay-be twenty times a
year, and perhaps sometimes not so much; I have worked
for Gen. Cooper, off and on, about two years after his mill
was built, and since that I haven’t worked for him.

Cross-examination by Mr. Gage.

I worked at the mill all the time the dam was being built
in 1827, for I drove one of Cooper’s teams ; I didn’t work on
the farm any of the time while the mill was being built; 1
just attended to his team while the mill was building, cart-
ing lime, and sand, and stone.

Quest. Wasn’t the new dam that you set on top of the old
wall put back more than eighteen inches from the face of
the old wall ?

Ans. In some places it might have been, and in some
places it was not so far; there was space enough for the
workmen to stand on—then in some places it wouldn t be
quite so wide; I don’t think either the old wall or the offset
has been changed in height since 1827; it looks about the
same thing; I don’t think the wall west of the tumble dam
towards the Nichols road has been changed since then, ex-
cept you can see where it has been washed out and built up
again; I won’t pretend to say anything about whether the
wall west of the tumble dam and to the Nichols road is
higher or not now than it was in 1827; I did not measure
the height of this offset at the time it was built; I did not
measure the height of the old dam at that time; I have not
measured the height of the old dam or the offset since that
time. ,

Quest. Then how do you know that the wall was as high
in 1827 as it is now ?

Ans. If anybody had half an eye, and would go and loo
at the stone, they could tell by the moss on to it thatit
wasn’t all laid up at one time.

Quest. I suppose the offset is covered just as thickly wit
moss as the old dam, isn’t it ?

Ans. I don’t think it is, for it hasn’t been there so long
to be covered. ,
Quest. Were you ever on that dam, or at that dam, tor
purpose of making an examination, from the year 18 a

1827 till the fall of 1863?
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I have been twice this fall; those are the only times
I have been there to examine it.

Quest. Then I suppose you come to the conclusion that the
wall hasn’t been raised, from the moss on the stones ?

Anps. 1 don’t think it has.

Quest. Was there anything else that you saw about that
dam, except the moss on the offset and the old dam, that led
you to believe that the dam had not been raised ?

Ans. T think not—all T could see was that it had been
made new next the flume, and had been put in next the
Nichols road, where it had been washed out.

Quest. Do you know, of your own knowledge, whether it
was ever washed out by the Nichols road ?

Ans. Not of my own knowledge, only by the looks of it—
from which I believe it has been washed out.

Quest. Do you know, of your own knowledge, whether the
dam next the flume has been repaired?

Jdres. That I can’t say.

Questt When did you commence driving team for Mr.
Nesbitt ?

Ans. T have had two heats at it; the last time I com-
menced the 23d of last March.

Quest What did you do with his team ?

Ans. Well, I have been to Morristown, to Caldwell, New-
ark, Rockaway, Pine brook, Schooley’s mountain.

Quest. Did you have a load ?

Ans. T did; sometimes wheat, indian, and flour.

Quest. Did you take a load to Schooley’s mountain ?

Ans. 1T went after a load of rye to Mr. Dellicker’s.

Quest. In going from Mr. Nesbitt’s to Schooley’s mountain
would you pass this mill ?

Yes, sir.

Quest. How many times have you been past there with
Mr. Nesbitt’s team ?

A good many times; I had two or three brothers-in-
law, and I used to get Nesbitt’s team and go over; never
went to Schooley’s mountain for a load with Nesbitt’s team

ut once, and that I have mentioned ; I had a covered wagon

w en I went with the team; I generally had a top buijgry
when I went visiting. .
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Quest. Then, when you have passed this mill, you havent
been in a condition to observe the dam, have you?

Ans. Well, I think I have passed by there often enough
to see if anything had been done there—to see if any alter-
ation had been made anyhow.

Quest. Do you think the road has ever been raised there
between the bridges since 1827 ?

Ans. I don’t know whether it has or not; the road is not
as high as the bridges is—that I know.

"y Nathan Bow man.

Sworn and subscribed, this 9th day of January, 1864, be-
fore me.

Alfred Mills, M. C.

George Gray, a witness produced on the part of the conr
plainant, being duly sworn, on his oath says:

I live in Chester township ; I have measured the distance
between the tumble dam and the flume at Gen. Cooper’s
mi]l__it is 98 feet and 3 inches; the distance from the west
end of the tumble dam to the end of the wall at the Nich-

20 ols road is 54 feet; the length of the tumble dam across the
stream is 35 feet and 6 inches; that is the space the water
flows through; I measured the height of the wall above the
offset between the tumble and the flume—it is between two
feet and a half and two feet ten inches; I measured at three
or four places.

Quest. Did you ascertain how much higher the stone wall
on either side of the tumble dam is than the top of the
tumble dam?

Ans. Just twenty-two inches—I measured it; I drawed a

30 line across from one side of the tumble dam to the other,
and then sighted it— it was as near straight as could he; 1
measured that this morning, and I made the height of the
wall above the tumble dam twenty-two inches ; I think tha
was a correct measurement.

Quest. Have you examined the face of the stone wall *
tween the tumble and the flume, and if there is any di a
ence between the different parts, state what it is ?

Ans. I noticed that there was a good deal more 111088°n
the old dam than there was upon the offset, except next e

40 flume, and there was not so much.
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Quest. Has the wall above the offset next the flume as
much moss up it as the rest of the offset ?

Ans. No, sir; it hasn’t as much there next to the flume;
I should judge it was pretty easy to discover that difference.

Cross-examination by Mr. Gage.

Quest. Can you discover any moss at all on the offset of
the wall next the tumble dam ?

Ans. Yes, sir; I think there is; I won’t be positive that
there is moss close up to the tumble dam; I don’t know
when the wall west of the tumble dam was built, nor when 10
the wall above the offset was built; I was not acquainted
with these premises in 1846, except as I had been through
there frequently; I did not know the mill or dam in 1846;
I never knew much about them until last fall a year ago,
when I moved there near the mill.

George Gray.

Sworn to and subscribed, this 9th day of January, 1864,
before me. My 4 ¢ sihiii' & bitit

Alfred Mit1s, M. C

ON PART OF DEFENDANT. 20

[Filed February 9, 1864.]

Examination of witnesses, <2, taken at my office in Mortistown,
New Jersey, on Tuesday the eighth day of December, eighteen
hundred and sixty-three, pursuant to notice given by solicitor of
defendants to solicitor of complainant, due service of which is
acknowledged by solicitor o f complainant.— Theodore Little, esq.,
appearsfor defendants, J. Vanatta, esq.,for complainant.

Atfreda Mitts, M. C

Noswell Day, a witness produced on part of the defend-
ants, being duly sworn, on his oath says : 30
I live at Hacklebarney, in the township of Chester, Morris

county; I am sixty years old; I am in the iron business—
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drive a forge and a rolling mill—I drive them for Major
Budd; I have lived there seven years on 1st May last; I
have been acquainted for that length of time with Black
river stream; I was at the stream one time when William S.
Carey was making preparations to survey; I did not stay; I
first saw him at the dam at the mill; my impression is that
this was two years ago this last fall—it may be three; M.
John Vandoren, Gen. Cooper, and William H. Seward were
with him; I went with them to Mrs. Carlile’s meadow; it
was then a very dry time, that is the water was very low in
the stream, and that was the reason of my being there; ifl
recollect right, it was Monday morning, and the water was
very low in the stream, and didn’t come down fast enough—
we wanted to work; I went up to the mill to see why the
water didn’t come down ;I got up there, and found that they
hadn’t drawn their gates that morning for the purpose of
letting their pond fill up; the water had got running over
the tumble of the dam, and Mr. Yandoren measured the
depth of the water on the plate, and then they told me (M.
Cooper told me, I think,) that as soon as they could stick
their stakes up there they might draw the gates and start the
mill; I went up with them for the purpose of knowing how
soon we could draw the gates, and then I could come back
and tell the miller; when we got up to Mrs. Carlile’s meadow,
the water had commenced setting in some on the meadow;
they went and stuck their stakes as far as the water had
oozed up—if seemed to ooze up—it did not run over the
banks at that time ; while I was there they wasn’t ready to
draw the gates, and we went further up—and when we come
back, we found the water had oozed still farther back; they
then set their stakes again ; they moved their stakes once or
twice, and after they got them as far as they thought the
water was coming up, they said we might raise the gates, an

I went down, and Mr. Seward went down with me; I did
not stay to see the surveying; I can’t say how long it ha

been dry at this time; it was dry, and that was my reason
for going up; they had kept the water back longer than
usual, I suppose for the purpose of making this survey;
I have been on the meadow once since that—it was las

week, and my impression is it was Wednesday; we ha

then a good supply of water—did not notice how the water
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was then at the dam; the stream was full, plenty of water
for business, more than we used; it was not high water—
not what we call a freshet; I went down to the bank
of the stream in the meadow; the stream overrun the
bank in one place that I saw; I think that was on the upper
meadow; I was on the lower meadow; I know but little
about the obstructions in the stream; I don’t know as I
could tell how much of the upper meadow was covered with
water—did not notice that particularly; I am not much of
a farmer—I have had some acquaintance with land of this 10
kind.

Quest. From your knowledge of land of this character,
would you or not consider this land valuable, if the pond
water were kept off of it ?

Ans. If you take land of that kind, sir, and there is not
too much water on it, it makes the best meadow—it is safer
than upland meadow.

Cross-examination by Mr. Vanatta.

I went up there last week, at the request of Mr. John D. G.
Carlile—at least he spoke to me about coming down here, 20
and I wanted to go up there before I came down here; Mr.
Carlile went with me; if such land has too much water on
it, it sours the grass, and the meadow is not so good ; there
was another man with me besides Mr. Carlile last week—I
think his name was Waters; he had a gun with him.

Roswell Day.

Sworn to and subscribed, this 8th day of December, 1863,
before me.

Alfre d Mills, M. C

Adjourned by consent, until two and a half p. m. 30

Two and a half p. m. examination resumed pursuant to ad-
journment.

Eliphalet C. Willet, a witness produced on part of the de-
fendants, being duly sworn, on his oath says:

I was forty-five years old last September; I live in German
Valley, Morris county—have always lived there; I am the
son of Doct. Samuel Willet; Mrs. Eliza Carlile’s husband
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was my uncle ; Xam acquainted witli her farm have known
it ever since I can recollect—ever since I was five or six
years old; I have been on it frequently; I used to be fre-
quently on the meadow land adjoining the river when they
were at work on it; I was on it 18th November last; John
D. G. Carlile was with me; I went there to see if it was now
as it was when I used to be on it; I found it altogether dif-
ferent from what I ever saw it before, though I haven t been
on it for some years before; it is different in the quality of

10 grass—it has coarse water grass—some had been cut off, and
some stood there.

Quest. How was the surface of the ground as to being wet
or dry ?

Arts. It was wet.

Quest. More or less so than formerly ?

Ans. More so than formerly.

Quest. Was the difference slight or very marked ?

Ans. Very marked, sir.

Quest. Was the difference in the quality of the grass slight

20 or great? [Objected to by Mr. Vanatta.]

Ans. It was great.

Quest. Did the water on that day cover the surface of the
ground?

Ans. No, sir; the stream was low;' I didn’t think it was
full to the top of the banks; at the dam the water was an
inch and a half below the cap that the water tumbles over.

Quest. Was any part of the meadow covered with water?

Ans. Yes, sir; the low places had water in.

Quest You have known this farm a long time—would you

30 or not consider this meadow an important part of it, if the
water of the pond should be kept off of it as it formerly was.
[Objected to by Mr. Vanatta.]

Ans. Yes, sir.

Quest. Do you know of any reason why it should not pro-
duce as good grass, and be as valuable as the low land along
the stream owned by John Carlile and Charles Ming, &
that formerly owned by Major Budd ?

Ans. I do not. .-

Quest What difference in the value of the farm would yon

40 make between having that meadow subject to be flowed only
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by freshets, or having it flowed as it is now flowed by the
pond whenever it is full ?

Ans. I should think the meadow would be worth just as
much as any other part of the farm.

Quest. Have you passed this land frequently during the
last several years ?

Ans. T have; I have been a practising physician, and am
SO NOW.

Quest. What proportion of the time, for several years past,
has that meadow been covered with water, according to your
observation ?

Ans. Well, whenever the pond is full the meadow is
covered—nearly the whole of it—there are some few knolls
that are not covered.

Quest. Have you made any experiments to see how much
the depth of water has been increased imthat pond ?

Ans. Yes, sir.

Quest. State what they were, and the result of your exami-
nation ?

Ans. 1 was on the pond 13th November last, and I mea-
sured the depth of the water in some twenty places, and
found the average depth of the water twenty-five and a half
inches, that is, the depth of the water was twenty-four inches,
and the water was one and a half inches below the cap of
the dam; I measured around in different parts, where years
ago I used to be, and the ground was dry; I was then around
there fishing, as we boys were in the habit of doing; these
are the points at which I found the water at that depth ;
when I made ray measurements on 13th November, John
Carlile was with me; when I used to be there as a boy, fish-
ing, the ground at these points was higher than the stream—
from ten to twelve inches higher; it might have been higher
at some points and lower at others.

Quest. Would you or not, as a physician, consider the
alternate flowing and draining of this meadow land in front
of the house injurious to the health of the place? [Objected
to by Mr. Vanatta.]

Ans. 1 should.

20
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Cross-examination by Mr. Yanatta.

Quest. Do you consider land which is frequently over-
flowed, and on which the water stands until it stagnates, and
is only removed as it is evaporated by the sun and wind, con-
ducive to health ?

Ans. No, sir; I think it is injurious to health.

Quest. Is it as injurious to health as land which is flowed
with fresh water every eight or ten hours, and where the
living water stands a great part of the time ?

Ans. I consider it more injurious—though both are injuri-
ous; I commenced the practice of physic in 1842; prior to
that I was pursuing the study of medicine for three years; I
have had nothing to do with mowing grass on Mrs. Carlile’s
low land since I commenced the practice of physic, nor be-
fore ; 1 have raked hay there, but never mowed there; I have
raked hay there before I began the practice of medicine, but
never since; I think it was before I began to read medicine
that I raked hay there; I can’t tell how many seasons I
raked hay there—probably a dozen—it may be more—I cant
tell; I used to be at my uncle’s a great deal, and when I vas
there they would put me to work; I would sometimes be
there two, three, or four weeks at a stretch; when I raked
there, I think old Johnny Roberts wbrked there, and I think
a black man named Charles Doty; I think I recollect raking
hay there when they had a man named John Larrison who
mowed there; my uncles used to go up and cut there.

Quest. You stated that you had not prior to the 13th No-
vember been on Mrs. Carlile’s meadow for a good mmany
years—how long was it prior to that that you had last been

30 on it?

40

Ans. Probably fifteen years—may-be less, but I don tre
collect it.

Quest. In the summer time, can you see from the highway
how much of Mrs. Carlile’s low land is covered by water?

Ans. Yes, sir.

Quest. Can you before the grass is cut ?

Ans. No, sir; there are some places that you could se
when the water covered the grass—other places you coud
not, except you could tell from the color of the grass where
the water was.
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Quest. Bid you ever measure the depth of water in or

about that pond before the month of November last?
No, sir; I never did.

Quest. Tell us the places at which you made your mea-
surements on 13th November as accurately as you can ?

Ans. T commenced at the mouth of the little brook, near
Obadiah Howell’s, that empties into the pond ; I measured
there, and from there up to the chain of rocks, and then
crossed over to the other side and measured there.

Quest. Were your measurements in the stream or along
the shore ?

Ans. They were from the shore to the stream ; we didn’t
measure in the stream—measured on the side of the stream;
you can tell where the stream is by the sand; we would
measure up to what I supposed to be the banks of the
stream; we.were in the stream with a boat; you could tell
the stream by the sand and the depth of water; the place of
my first measurement is, I should judge, 150 to 200 yards
from where the road crosses the dam, if you go by the stream;
I did not measure the depth of water in the stream.

Quest. Why didn’t you measure the depth of water in the
stream ?

Ans. We didn t want to measure that; we measured on
what was dry ground when I used to run over it; in the
stream the water was, I presume, three or four feet or five
feet deep above the mouth of this brook; at the mouth of
this brook the water was not over two and a half or three
feet below it the water was much deeper; my measure-
ments went up the stream to what is called the chain of
rocks—that is where the rocks come close together and the
stream is very narrow; I measured one place above the
rocks, on the left as I went up, and one on the left, as I
came down; I should think the measurement above the
rocks that I made on the left was about six feet from the
channel, and my other measurement above the rocks, made
as I came down, was about four feet from the channel.

Quest. For a considerable distance, as much as fifty yards
at least, above that chain of rocks, are not the bushes on
either side of the channel so thick that you cannot get a

oat through them or to either side of the channel?
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Ans. There are some places where you can get a boat in,
and some places where you cannot—where we measured were
places where we could get the boat in ; I should judge the
river bed, above the chain of rocks, is some eighteen or
twenty feet wide—you can hardly tell how wide it is, for the
bushes hanging over make it seem narrower than it is; that
chain of rocks is below Mrs. Carlile’s land.

Quest. The place there where the ground used to be dry,
that you now find covered by water, is on the west side of
the pond from the chain of rocks down to the brook that
you have spoken of?

Ans. T measured on both sides, but more on the west.

Quest. When was the last time that you passed over the
ground on the west side of the pond within the space last
referred to, and found the ground dry at places where you
found twenty-four inches of water on 13th November?

Ans. I can’t tell exactly when it was—somewhere between
1830—1835; but one place that I measured above the chain
of rocks was in 1844.

Quest. How was the water at the dam between 1830 and
1835, when you found dry land at the places where you
measured below' the chain of rocks on the west side ?

Ans. At that time the water at the dam ran over the side
of the flume; I don’t know how it stood then at the dam—
I think it may have run over the tumble dam next to How-
ell’s, but I don’t know how that was—I never measured it.

Quest. What was the occasion of your being there in 1830
to 1835 on the west side of the pond at the places you have
spoken of?

Ans. I used in the summer time be at my uncle’, and we
would go down there to swum—dowm to what we called the
big rock; we used in the summer to go and get grapes,
when grapes were ripe.

Quest. Was your attention at that time in any way di-
rected to the height of water at the dam ?

Ans. No, sir; not at all.

Quest You say that in 1844 you were on one of the points
you measured, which is above the point of rocks—at that
time how high was the water at the dam ?

Ans. I don’t know; I went there a fishing with hook and
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line, and that’s the way I know* this place—it was a good
hole to fish in.

Quest. Do you think the pond is any more filled with sand
and mud and other obstructions than it was in 1830—1835?

Ans. I should think it would be filled up some; any pond
would naturally fill up.

Quest. Have 3*ou examined Cooper’s pond so as to say
from observation whether it has filled up much or little for
the last twenty years ?

Ans. Ties, sir; there is a good deal more mud in it than
there was twenty years ago; I have observed it frequently
when I have been passing when the pond was drawn oft*;
my father owns a farm on Black river, up towards the plains
—should judge it was some six or seven, probably eight
miles, from Cooper’s mill, but I can’t tell the distance; I
should think it was over four miles.

Re examination by Mr. Little.

There was not an eel-weir at this point of rocks, or near
there, in 1844; I can recollect one being there, but I could
not have been over five or six years old when I was in it;
the big rock that I spoke of is on the east side of the pond ;
we used to go down on the west side, and swim across to
the big rock; I think that in November last, when I mea-
sured at a point above the rocks, at which I was in 1844, the
water was twenty-two inches deep, and at the point on the
other side of the stream it was twenty-four inches.

Quest. How far up, with reference to this point of rocks,
did the still or back water of the pond extend in 1830—1835,
at the time you speak of ?

Ans. There was quite a current at the mouth of this brook
I have spoken of.

Second cross-examination by Mr. Yanatta.

Quest. Do you mean to be understood that in 1835 the
dam then at Cooper’s mill would not cause back water at the
mouth of that brook?

Ans. There was quite a current at the mouth of that brook

when I was swimming there, and that was between 1830
and 1835.
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Second re-examination by Mr. Little.
There was a current at the point of rocks—there did not
appear to be much back water there.

Eliphalet C. Willet.

Sworn to and subscribed, this 9th day of December, 1863,

before me.
Alfre d Mills , M. C

Joseph Budd, a witness produced on part of the defend-
ants, being duly sworn, on his oath says:

10 I am forty-five, either the eleventh of this last October or
the eleventh of the previous October; my business is fam-
ing, and I make a little applejack; I live in Chester town-
ship, about two miles from Cooper’s mill; my farm joins
Black river on one side of it; I know this farm of Ms.
Carlile—I have known it about twenty years; I was on it
last Saturday—went with John Carlile to see how the water
was there and in the river; there was considerable of water
on the meadow—considerable part was covered—some places
not so deep as others ?

20 Quest. Could you tell whether the water came from the
pond or not?

Arts. 1 should think it did come from back water on the
lower end—that is, I didn’t see any current of the water
running off; I speak now of the lower meadow; I saw but
one spring, and that was a little east of the barn; that day
the water in the pond ran over the tumble of the dam about
three inches ; the banks of the stream were nearly filled with
water up as far as the Carlile bridge; I measured the water
at some four, five, or six places in the meadow along the

30 river—it averaged from six to seven inches from one and a
half to two rods from the river; I did not measure the dis-
tance from the river.

Quest. As a farmer, what value would you place on this
meadow, in connection with this farm, if the water of the
pond could be kept off of it ?

Ans. I shouldn’t want it at all with the water on it.

Quest, repeated. [Objected to.]

Ans. I suppose as much as any other meadow land or any
part of the farm.
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Quest. Would you or not consider it of great value to the
farm if you owned the farm, and could have the water kept
off? [Objected to.]

Ans. 1 should.

Quest. If you wanted to buy the farm, or if you owned it,
what difference would you make between having that mea-
dow without the pond of water, and having it flowed when-
ever the pond was full, or the owner of the mill chose to flow
it? [Objected to by Mr. Vanatta.]

Ans. I should make a pretty big difference if I had to live
there, and there was dead water standiug on it.

Quest, repeated.

Ans. T would make considerable difference for that; I sup-
pose some men wouldn’t make as much as I would; it’s a
hard thing to get at the difference; I should make $1000 or
$1500 difference, if I was going to buy the farm, if dead
water was going to stand on it; I shouldn’t want it at all;'l
live too close the river now; at the time I was there last week
it was neither a wet nor dry time—the water was about of an
average height.

Cross-examination by Mr. Yanatta.

Quest. Does stagnant water stand on Mrs. Carlile’s meadow ?

Ans. Some parts of it—by the color of it.

Quest. Tell us on what parts of the meadow that stagnant
water stands ?

Ans. There is a streak runs up opposite the barn, or a little
east of the barn; it runs up seventy to seventy-five yards,
perhaps, from the river—suppose it comes out of the river,
from the looks.

Quest. Do you mean the place that has been called the
slough in the lower meadow ?

wAs It’s what I call back water ground; it’s all blue—a
scum over the top—the grass is dead; I didn’t measure how
deep the water is in that.

Quest. Is there any ground above water between this place,
which you speak of as containing stagnant water, and the
pond?

Ans. There is little knolls into it—I guess there is one
small knoll in the upper meadow and one in the lowers; it
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would wet your boot soles now; I don’t know how it is at
other times—that is in the lower meadow.

Quest. Is there anything to prevent the water in the pond
from flowing into this place where you say the stagnant wa-
ter was, and if so what is it?

Ans. Not in the lower meadow, as I see; the land there is
a little lower; the water runs up in high times, and then it
can’t get off’ when the water falls ; that’s the way I took it.

Quest. On the day when you were there last, did not the
water from the pond run into this place where you say this
stagnant water was, and wasn’t that the place where you say
you thought you saw back water ?

Ans. I didn’t see anything running in there; above there,
out of the river, it overflowed ; I thought it had backwatered
in there when the water was a little higher than it is now.

Quest. If you had put alight boat on to the water that you
call stagnant, couldn’t you have rowed the boat right out
into the river or pond through water all the way?

Ans. No, sir; not last Saturday.

Quest. What was in the way to prevent ?

Ans. There wasn’t water enough.

Quest. Would you have come to ground that was dear
above water ?

Ans. I suppose the water was perhaps two inches deep
over the ground, but it was not deep enough to row a boat.

Quest. If you stepped into the middle of this place where
there was stagnant water, and had gone from there towards
the middle of the river, walking where you saw the most
water, would not the whole distance have been covered with
water?

Ans. I don’t know whether the water passed out at the
lower end—I can’t tell.

Quest, repeated.

Ans. Perhaps there was some water on it all the way—
can’t say.

Quest. Is there a lane coming from the barn down to the
civet? . “ e

Ans. Yes, sir; I couldn’t tell how far from the mouth of
that lane this slough begins, perhaps it is some three or four
rods, may be one, two, or three rods—didn’t observe cose
enough to tell.
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Quest. How wide is that slough next the river?

Ans. The stagnant water is not near the river; it runs
down towards the river nearly to a point—I can’t tell how
wide that point is.

Quest. Can you tell how’ long that slough has been there
where you saw the stagnant water ?

Ans. Ho, sir.

Quest. Why do you call the water you saw there stagnant ?

Ans. Because it laid there some parts of the year, and
couldn’t get off; perhaps I had been on tbe meadow last a
year before that.

Quest. Can you tell how long the water which you thought
was stagnant had been there ?

Ans. Ho, sir.

Quest. How much ground did this stagnant water cover ?

Ans. I should think perhaps an acre, as near as I could
guess at it.

Quest. How close did it come to the ridge between the up-
land and low land ?

Ans. Within perhaps a rod; I think it came within a rod
of that ridge; it’s a very steep bank; I did not measure it,
only guessed at it.

Quxst. Was all the water you saw standing on the meadow
apparently stagnant ?

jins. Ho, sir; there was some next the river that was not
stagnant; there was water on the upper meadow; that did
not look stagnant; I did not smell of the water on the lower
meadow that I called stagnant when I was there on Saturday;
I did not dip any of it up; I did not stir it with a stick or a
board. *

Quest. What was its color ?

Ans. A kind of bluish cast, with a white skim over it in
places.

Quest. Was there any ice on it?

Ans. In places there were—different places; it was not
.oating ice; there was a little ice next the river; I was there
in the afternoon, or about noon ; it bad not frozen very hard
the night before.

Qtest. Were not the roads, on Saturday morning, frozen
80 ard that the wagons made no impression on them ?

2Y
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Ans. I don’t know as to Saturday morning—I did not drive.

Quest. Didn’t the roads remain frozen all day Saturday?

Ans. 1 don’t know but what they did; but I don’ com
pare the roads with that Black river mud.

Quest. If that slough had dead stagnant water standing in
it last Friday night, can you give us any reason why it didnt
freeze up, so as to be entirely covered with ice on Saturday?

Ans. I suppose the night wasn’t cold enough; that water
don’t freeze like water laying right in the middle of the road;

10 you can’t freeze up Black river in one night.

Quest. Where did the water which was on the upper mea-
dow come from, as you thought when you were there ?

Ans. I supposed it came from the river, from the appear-
ance of things—couldn’t tell from what point of the river—
whether it was backed up from the dam or not.

Quest. What do you consider a fair price for that farm of
Mrs. Carlile, taking it as a whole, per acre ?

Ans. The way lands sell, I should think it was worth from
$50 to $75—someway along there; it’s a good farm; lam

20 speaking now of present prices.

Quest. Did you buy a farm lately on the same side of the
river?

Yes, sir; I think I purchased in February or March
last; it was Within a year; it whs at public sale—an execu-
tor’s or administrator’s sale; I got 98 acres; there was a
pretty good house on it—outbuildings were poor; I gave
thirty-one hundred and twenty-five dollars for that farm; it’s
a short mile from this farm to Mrs. Carlile’s ; my farm ad-
joins the river.

BO Quest. Is that farm of Mrs. Carlile’s any better than yours?
[Objected to by Mr. Little.]

Ans. Yes, sir; if it wasn’t it wouldn’t be very good.

Quest. Suppose there is no dead or stagnant water standing
on Mrs. Carlile’s meadow, but that all the water that is there
is living water, and changed so often that it can’t get stag-
nant, how much then would you take off of the value of her
farm on account of the three or four acres that may he flowed
with water ?

Arts. Well, I should think it would bo worth $100 an acre,

4Q if you had it dry so as to cut grass.



Quest. How near is your house to Black river ?

Ans. Between one half and three-quarters of a mile; I
own two farms on Black river; I do not live on the place I
bought last winter; I live further up the stream than that—
the next house; both places run down to Black river; it has
been pretty sickly at my place a good part of the time; my
family has been sick; I have had the agers, fevers, and chills;
I have lived there fifteen or sixteen years this spring.

Quest. Were you asked to sign a paper to prosecute Gen.
Cooper for his mill dam ?

Ans. No, sir; I wasn’t asked to; I see such a paper—I
couldn’t tell where I see it—I wouldn’t say for certain that I
seed it; I seed it or heerd of it—couldn’t tell where, nor
couldn’t swear I wasn’t asked to sign it; I couldn’t say that
I didn’t sign it; it’s a good while ago.

Quxst. Bo you think that your land adjoining Black river
would be benefited if Cooper’s mill dam were taken away ?

Ans. Well, I suppose it would ; if you get an outlet, it
must take oif the water.

Quest. I suppose you had rather have it taken down than
to remain as it is—would you not?

Ans. Of course; that is, I would rather have the water off,
if you could get it oft'; I couldn’t tell you what, my length
of line on Black river is—I think it is half a mile or more—
couldn’t tell; as you go down the river towards Cooper’s
pond, along the river, the first man is Daniel Budd, the next
I don’t know what the man’s name is, it was sold a short
time ago (Cregor did own it); the next is Foster Waters, and
the next is the widow Carlile.

Re-examination by Mr. Little.

I can’t say whether or not the health of my place has
been better or worse for the last few years; my health is
better since I got rid of the agep, which was four or five
years ago; at my own place it is more unhealthy for the
last ten years than it was before, and it is so along the river.

Joseph Budd.

Sworn to and subscribed, this 9th day of December, 1863,
before me. Alf red Mills, M. C

Adjourned, by consent, until to-morrow morning, at ten
o’clock.
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Wednesday morning, December 9th, 1863.
Parties and counsel met pursuant to adjournment.

No witnesses being produced by defendants, the com-
plainant produced two witnesses, Ruben Carlile and Thomas
Churchfield, who were examined, and whose testimony will
be found with the other testimony of the complainant, where
for convenience’ sake, and by consent of counsel of both
parties, I have placed at pages

See page.

10 Examination adjourned, on December 9th, by consent of
parties, until Friday afternoon, December 11th, at two and a
half p. m.

December 11th, 1863.—Parties and counsel appear pursu-
ant to adjournment.

Jonathan B. Axiell, a witness produced on part of the de-
fendants, being duly sworn, on his oath says:

I live in Livingston county, Michigan ; I removed to
Michigan about fourteen or fifteen years ago, I think; before
that time I lived in Chester township, in this county; I

20 worked as a mason—that was my trade; my age now is fifty-
one; I worked as a mason at Gen. Cooper’s mill dam at
Black river.

Quest. State when the work was done, and what you did?

Ans. I think, in the fall of 1846, I done some stone work
for Mr. Cooper there, at his mill; I think the first work was
near the flume—I am not positive whether the first work I
done was adjoining the flume, or whether it was building
some pillars for the trunk to rest upon ; I think I worked a
both ; in connection with that, I laid a job of stone work on

30 the top of the old dam; it was all along at the same time.

Quest. Tell us, as fully as you can, what work you did an
the top of the old dam ?

Ans. I think it was raising the stone work above where it
was when we commenced to work up to where it now stands.

Quest. How much did you raise that stone work above
the old dam ?
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Ans. Well, my impression is that the height from where
we commenced was about three feet and a half; the top of
the old dam was irregular, higher in some places than
others; it was also out of line on the face—had bulged out
in some places.

Quest. Do you mean that you raised the stone work of the
dam three and a half feet ?

Ans. Take the general measurement, I do; in some pla-
ces it wouldn’t be so high as in others?

Quest. What part of the dam did you raise ? 10

Ans. I think we raised the whole length, that is to say, I
think each side of the tumble; and I couldn’t say positively
whether we increased the height of the highest parts of the
old wall or not; I can’t say how much we increased the
height; I think we did increase the height of it all a little—
think it was all raised.

Quest. Which part of the dam was so uneven ?

Ans. The part between the bridges.

Quest. What was the average height of that old dam above
the old tumble ? 20

Ans. It’s a difficult matter for me to tell—hut, as I said
before, the dam between the two bridges was a good deal
higher than it was anywhere else; I can’t tell satisfactorily
how much higher it was there, on an average, than the old
tumble.

Quest. How much, according to your recollection, did you
raise the stone work between the bridges upon an average ?

Ans. Well, it would be a difficult matter to tell, for where
we commenced near the flume we commenced at the bot-
tom; the old stone work was taken out; as we got up 30
higher, filling up the space that had been torn away from
the old wall when they rebuilt the flume, the wall grew
wider till we got to the top of the old work that is there
now.

Quest. Did you build that part of the wall any higher than
the old dam?

<4ws. Yes, sir.

Quest. What do you mean, then, by the “ old work which
8 “lere now,” in your previous answer?

Ans. By the old work, I meant the top of the dam before 40
we commenced raising it ?



Quest. What designates the top of that old dam now ?

Ans. The line of the newzwork; the face of the old wall
was irregular, crooked in some places, it wbuld bulge out
quite a good deal; when we commenced our new work we
intended to have our newzwork straight, and there would be
quite a shelf along there, in some places more than others—
it shows for itself.

Quest. Now the question recurs, how much did you raise
the stone work between the bridges upon an average?

10  Ans. I should think twb feet.

Quest. How wide was the stone work of that old dam be-
tween the bridges—how thick ?

Ans. 1 could not tell.

Quest. Was the unevenness of which you speak directly
over the face of the dam, or did it extend hack the full
thickness of the wall towards the pond ?

Ans. There was not much regularity about it; in some
places there is now quite a shelf where the new work has
been put on, and in other places the new work was put on

20 directly over the old work; the new work shows for itself
on the dam.

Quest. How much did you raise the stone work next the
flume?

Ans. T don’t know that I ever measured the height there
from the bottom ; I began to measure from the top of the
old work, from this shelf that I spoke of.

Quest. How much did you raise it above that shelf?

Ans. I think three feet and a half.

Quest. Hoes that shelf or offset, wherever it is seen, show

30 the height of the old stone wall or not?

Ans. It does.

Quest. You say you raised the stone work west of the
tumble, how much did you raise it ?

An$. 1 think about three feet and a half.

Quest. Was that or not, prior to that time, the lowest part
of the dam, except the tumble ?

Ans. I think it was.

Quest, DM you do anything towards putting in the new
mudsill of the tumble ?

40 Ans. I did not put that sill in ; I think all. I done was to
underpin it with stone.
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Quest. According to your recollection, was that sill raised
higher than the old one or not ?

Ans. My impression is that it was some higher, from the
fact of ray underpinning it, hut I won’t be positive.

Quest. Was the road at the east end of the easterly bridge
raised at that time ?

Anps. I think it was.

Quest. Tell us what you know about the raising of that
road, or any experiment made in reference to that road ?

Ans. After this sill was put on the tumble dam, there was 10
aplauk put upon the. top of that timber (at least this is my
impression) to see how much the road would have to be
raised at the east end of the bridge to stop the water from
running across; I couldn’t say how wide that plank was—
to the best of my recollection it was about eight inches—it
may have been a little more.

Quest. When the plank was set upon the sill, did the
water run over the road at the east end of the bridge or not ?

Ans. My impression is that Mr. Cooper found it necessary
to raise the road there a little—that when the water would 20
run over that plank, it would be likely to run across the
road into the saw mill.

Quest. While the stone work of this dam was being raised
by you, was anything being done to fill up the space be-
tween it and the pond, and if so what ?

I think the teams were to work drawing in stone
and gravel.

Quest. Can you tell whether the road between the bridges
was raised at that time, or has been raised since ?

Ans. The road has been raised, sir; but I couldn’t say SO
what was done to the road between the bridges at that time..

Quest. Have you examined it recently ?

Ans. Not so much between the bridges as beyond; I was
over the ground between the bridges, but I did not notice so
touch there as I did on the west side.

Quest. How much, in your opinion, has the road been
toised between the bridges and west of them, since the stone
dam was raised by you ?

Well, it will be supposition, mere guess work, pro-

fibly two feet; that would be my impression. *43
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Cross-examination.

Quest. Did you come on for the purpose of being a wit-
ness iu this cause ?

Ans. That was one object; we also came on to make a
visit, my wife and myself.

Quest. Who wrote you requesting you to come as a wit-
ness ?

Ans. My brother-in-law, John D. G. Carlile.

Quest. Offering to pay your expenses if you would come,
I suppose ?

Ans. In part—not wholly.

Quest. Who is to defray the other part ?

Ans. Well, part I have to defray myself.

Quest. Is anybody else besides yourself and Mr. John Car-
lile to contribute to that purpose ?

Ans. No one—not to my own expenses.

Quest. To your wife’s ?

Ans. Y es; her father and brother were to pay hers; John
D. G. Carlile and I married sisters ?

Quest. What year was it that you moved from the state of
New Jersey, 1846, 1847, or 1848?

Ans. I don’t know that I can tell until I look at some
figures—I think in 1847, in September; I have been back to
Chester township since then once before this time; I think
that was about six or seven years ago—in the winter; I was
past Cooper’s mill at that time; I don’t recollect stopping
and going into the mill—I hardly think I did; I think I was
employed at the general’s mill at work, in the fall of 1846,
about two weeks; I think I commenced in last of September,
and I think I worked there last in November; I think it
must have been more than two weeks that I worked there
then, probably nearer three; I don’t think of any masons
that worked there with me—don’t recollect any other than
myself; I don’t know that I can tell all the millwrights that
were employed there—the main man was John Yandoren,
and I think there were two others working with him; I
couldn’t say whether there were any carpenters working
there at that time besides the millwrights; there were some
other men working there; they were all under Mr. Van-
doren—he had the oversight of this repairing; I don’t recol-
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lect of any other man being there to assist me in laying up
the stone wall—some of Mr. Cooper’s men may have helped
me, when it was necessary, to lay or raise heavy stones—
couldn’t recollect whether any man was employed purposely
to assist me; I think Mr. Douglass was the miller at that
time, the two Douglasses, old Mr. Douglass and his son.

Quest. When you went there to work, was the stone wall
next the flume torn out, or was it torn out after you went
there ?

Anps. 1 think it was torn out when I went there—enough
of it to get in the timbers of the flume.

Quest. When you went there to work, how much higher,
if any, was the stone wall adjoining the tumble dam, at the
east end of the tumble dam, than the frame work of the
tumble dam ?

Ans. That would be altogether a supposition, because it is
on the east side of the tumble dam that this irregular wall
was; my impression is that it was higher; I think it was
higher half way between the tumble dam and the flume than
it was at the flume.

Quest. Between the tumble dam and the flume, when you
went there to work in the fall of 1846, were there or not a
good many stones thrown off of, or fallen off of the top of
the wall ?

Ans. Well, it may have been so—I know it was very un-
even; whether stones had been thrown off, or it had never
been built up, I can’t say.

Quest. Can you undertake to say with certainty that you
made the highest points in that wall, between the tumble
dam and the flume, any higher ?

Ans. Well, my impression is that I did.

Quest. Are you clear in your recollection as to that matter?

Ans. T am not; I am not positive; that, however, is my
impression; I think, too, that the work shows for itself that
it was put up higher than the highest points of the old dam.

Quest. Is that the reason that you have the impression that
the highest points of the wall were raised ?

Ans. Yes; I am governed by that as much as by positive
recollection; there is a vast difference in the appearance of

27
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the old wall and what was put on at that time—in the ap-
pearance of the stone and of the work.

Quest. Can you tell us whether or not that wall, which from
appearance looks to be the oldest is not the old wall, asit
stood in 1827, when it was repaired, and as it had stood prior
to 1827?

Ans. I couldn’t tell; I never did any work at that dambe-
fore 1846, that I can recollect of; we were at the dam a few
moments last evening, and again this morning, when we

10 started on our way; John Carlile went with me there.

Quest. Can you say that the shelf in the stone wall, or
what you have described as a shelf, and particularly that part
of it in the middle, and next the tumble dam, was not there
in 1846, before you did a stroke of work ?

Ans. That shelf was there at the bottom of the offset—it
was the top of the old wall, and I commenced and laid up
the new wall on top of it; the shelf was formed by my set-
ting the new wall back.

Quest. When you went there to work in 1846, were there

20 not stones then lying on what you now call the bottom of
the shelf, and forming part of the wall ?

Ans. 1 think net, sir.

Quest. Will you be sure of it ?

Ans. Yes, I think I am safe in saying I am sure.

Quest. Did you get below that dam, and look at the face
of the wall standing below the dam—I mean to-day and yes-
terday ?

Ans. Yes, sir, I did; I went along the whole length of the
wall between the flume and the tumble; I didn’t examine it

30 very closely next to the tumble.

Quest. Have the stones forming the wall next the flume
which you laid up become covered with moss on their faces?

Ans. No, sir; there is none on them I think; thereisa
difference between their appearance and the stone in the dd
wall.

Quest. Now, sir, from the middle of that stone wall to the
tumble dam, are not the faces of seven-eighths of the stones
in the wall, above what is called the shelf, covered with
moss, and different entirely in their appearance from those

40 in the wall adjoining the flume ?



363

Ans. 1 think not.

Quesi Are you positive upon that point also?

Ans. I think I am.

Quest. Had the tumble dam been put in as it now is when
you laid up that wall ?

Ans. With the exception of that frame work.

Quest, repeated.

Ans. Hot wholly.

Quest. What part of it was in when you finished your
work on that wall ?

Ans. That bottom timber—the timber that rests upon the
top of the stone work; I think, too, that those two timbers
above (marked in model 1 and 2) were also there; I finished
the work at the dam in November, I 4hink ; the stone wall
west of the tumble dam was somewhat irregular—highest, I
think, near the tumble dam.

Quest. Hadn’t there been a part of that westerly wall next
the Nichols road torn down by a freshet ?

Ans. Well, I couldn’t say; my impression is that that was
the lowest part of the wall excepting the tumble dam; I
don’t think there was very much wall next the Nichols road
—it runs right up against the road; there was an angle be-
tween the wall, as it comes up to the Nichols road and the
wall along that road; the wall is not high there.

Quest. Between the tumble dam and the flume, do you
mean to be understood that you added two feet in height to
the highest points of that dam ?

Ans. No ; T don’t think I said so.

Quest.t How much, if anything, did you add to the highest
parts of the dam between the tumble dam and the flume ?

Ans. My impression is it was raised on the highest parts,
hut how much I could not say.

Quest. What guide, if any, did you have as to the height
to which that wall was to be carried ?

Ans. I suppose I went according to the directions of my
employer; I don’t remember what those directions were as
to height.

Quest. Who gave you the directions you had as to the
height of that wall?

tn
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Ans- 1 couldn’t say whether it was Mr. Cooper or Mr. 40

Vandoren.



Quest. Did you follow the directions you got either from
the one or the other ?

Ans. I suppose so.

Quest. You say there was a plank put on, where was that
plank put?

Ans. Upon the top of the timber that lay on the top of
the wall of the tumble dam; I think this plank was put on
about the time we got the stone work up; my impression is
it was in November, it may have been October; I couldnt

10 say whether it was Mr. Douglass or one of the millwrights
or carpenters that were at work there that put on that plank.

Quest. Wasn’t it put on the top of the timber over which
the water tumbles ?

Ans. It was put upon the bed piece that lay upon the
stone ; there was no difficulty in getting it on the bed piece
when those posts were there; they would hold the plank
there.

Quest. Why didn’t they put on a plank wide enough to
fill up the whole space between the sill and the cap piece?
20 Ans. I could not tell; my impression is that there was
some filling up of the road at the easterly end of the easterly
bridge while I was at work there ; j don’t recollect who did
the filling; Mr. Cooper’s men—I don’t know but one was
named Cramer, Alfred Cramer—one’s name may have been
Shangle perhaps; I think they worked for Mr. Cooper while
I was there; I don’t recollect how much filling was done

there.

Quest. Can you say that there was ever a load of dirtar
stones put on that road east of the bridge, or west of it, ar

30 between the two bridges, by Nathan A. Cooper, or by his di-
rection, or on his account, in any way, while you worked
there, or at any other time ?

Ans. I am certain I can’t say who authorized them to o
it.

Quest. You say you guess the road between the bridges hs
been raised about two feet, why do you guess two feet ?

Ans. Why, from what I can recollect of the height of the
water then, and the height of it now—the height of the
water and the height of the road.

40  Quest. When you and John Carlile were at the stone vall,
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between the tumble dam and the flume, yesterday or this morn-
ing, Was Mr. Carlile able to tell which part of the wall had
been laid up in 1846, and which had been laid up before
that ?

Ans. He didn’t say anything about it.

Quest. Do you think he noticed or saw the difference in
the appearance of the stones that you refer to ?

Ans. 1 don’t know that he did.

Quest. Didn’t you say something to him about it ?

Ans. Ho; perhaps I did—I won’t be positive; I simply
took the rule, and measured for my own satisfaction.

Quest. That difference in the appearance of the stone
work couldn’t have been very clear to be seen to any one,
could it ?

Ans. I think so; any one that’s used to stone work would
notice it; some wouldn’t.

Re-examination by Mr. Little.

I am not certain but what James Topping assisted some
at the piers at the trunk, and I can’t say that he did, I am
not positive; I think I worked at the piers some; I think I
did some levelling up for the timbers.

Jonathan R. Axte 11.

Sworn to and subscribed, this 11th day of December, 1863,
before me.

Alfred Mil1s, M. C

20
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E xhibits.

Exhibit 3.
Deed of heirs of Caleb Horton,jun., to Nathan A. Coopet.

This indenture, made the twenty-fourth day of November,
in the year of our Lord one thousand eight hundred and
forty-five, between Julia Horton, Isaiah Horton, Bichard
T. Horton, David C. Horton, and Elizabeth C. his wife, and
James Vanderveer and Miriam his wife, of the township of
Chester, county of Morris, and state of New Jersey, of the
first part, and Nathan A. Cooper, of the township, county,
and state aforesaid, of the second part, witnesseth that the
said parties of the first part, for and in consideration of the
sum of three hundred and fifty-seven dollars and sixty cents,
money of the United States, to them in hand well and truly
paid by the said party of the second part at and before the
sealing and delivery of these presents, the receipt whereof
is hereby acknowledged, and the said parties of the first
part therewith fully satisfied, contented, and paid, have
given, granted, bargained, sold, aliened, enfeoffed, conveyed,
and confirmed, and by these presents do give, grant, bargain,
sell, alien, enfeoff, convey, and confirm to the said party of
the second part, his heirs and assigns for ever, all that tract
or lot of land in the township of Chester, county of Morris,
and state of New Jersey, lying on Black river, above the
mills now owned by the said Nathan A. Cooper, butted and
bounded as follows: thence first beginning at the centre of
Black river, in a line of lands of Elizabeth Doty and the
heirs of Caleb Horton; thence (1) north, thirty-five degrees
east, seventy-five links, to a chestnut tree and stones in said
line marked for a corner; thence (2) north, seventy-nine de-
grees and forty-five minutes west, three chaius and twenty-
eight links, to a red-oak tree and three rocks for a corner;
thence (3) north, forty-eight degrees west, two chains and
twenty links, to the top of four large rocks, the highest
rocks; thence (4) north, eleven degrees east, one chain and
sixty-six links, to a rock on the top of two rocks, near the



bank of the river; thence (5) north, fifty-five degrees and
thirty minutes east, four chains and ten links, to a chestnut
tree for a corner; thence (6) north, eighteen degrees and
fifteen minutes east, four chains and six links, to a chestnut
tree for a corner; thence (I) north, twenty degrees and
thirty minutes west, five chains and twenty-eight links, to a
stone heap for a corner; thence (8) north, sixty-eight degrees
and thirty minutes west, two chains and eighty-two links, to
ablack-oak tree for a corner; thence (9) north, fifty degrees
and fifteen minutes west, one chain and four links, to a
chestnut tree for a corner, by the side of a ledge of rocks;
thence (10) north, thirty-one degrees and forty minutes east,
six chains and twenty-three links, to two pin-oak trees for a
comer; thence (11) north, thirty-five degrees and fifteen
minutes east, three chains and seventy-five links, to a maple
tree for a corner, near the bank of said river; thence (12)
north, twelve degrees aud fifteen minutes west, forty-three
links, to the centre of said river; thence (13) north, fifty-eight
degrees and thirty minutes west, five chains and forty links,
along the centre of the river; thence (14) south, eighty-one de-
grees west, fifty links, along the centre of said river; thence
(15) south, forty-three degrees and forty-five minutes west,
two chains and twenty-seven links, along the centre of said
river; thence (16) south, eighteen degrees and thirty min-
utes west, one chain, along the centre of said river; thence
(17) south, thirteen degrees and forty-five minutes east,
four chains, along the centre of said river ; thence (18) south,
thirty-one degrees west, one chain and thirty-one links,
along the centre of said river; thence (19) south, nine de-
grees west, four chains and twenty links, along the centre of
said river; thence (20) down the said river, the several cour-
ses and windings thereof, to the place of beginning, con-
taining eight acres and ninety-four hundredths of an acre of
land, be the same more or less.
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Exhibit 6.

Deed of John D. G. Catlile to Thomas M. Cadlile.

This indenture, made the fourth day of March, one thou-
sand eight hundred and forty-one, between John D. G. Car-
lile, of Chester, in the county of Morris, and state of New
Jersey, of the first part, Thomas M. Carlile, of the same
place, of the second part, witnesseth that the said John D.
G. Carlile, for the consideration of two thousand five hun-
dred dollars, lawful money of the United States, the receipt
whereof is hereby acknowledged, have and by these presents
do grant, bargain, sell, and convey unto the said Thomas M
Carlile, and to his heirs and assigns, the one half of the
farm, tract, or parcel of land now occupied by the said par-
ties, and known as the homestead of our father, John Car-
lile, deceased, also the one half part of a certain tract or
parcel of woodland lying and being in the township of Wash-
ington, in the county of Morris, and state of New Jersey,
adjoining lands of Reuben Carlile and Amos Roberts, said
to contain forty acres, also the one half of one other tract of

20 land, in the township of Washington, county of Morris, and

state of New Jersey, adjoining lands of Richard Stilwelland
Samuel Swayze, said to contain thirty acres, together with
the rights, privileges, and appurtenances thereof.
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Onpart of defendants.
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List ofpoints examined by me, 25th July, 1860, above Gen. Na-
thanj L. Cooper s mill dam, near Chestet, Morris county, N. J.,
with their elevations in relation to the combing of the said dam.

F&; Inch.
Height of dam (approximately), 8 1
Depth of water in flume, 7 2
Surface of water below top of flume, 1 1
“ «“ <« in pond, below combing of dam, 9
" at foot of lane on Mrs. Carlile’s,
Bottom of river ¢« <« " ¢« o« o« « 3ft.5inch to 2 ¢
Surface of meadow opposite Mrs. Carlile’s bouse, 3
about 200 feet below Carlile’s bridge, 91
. 100 = - 2 5
u “ water at « « 3f
“ o« <« outlet, H
Bottom of river about 20 feet below outlet, 1 71
................................. at 2 1
‘ 2 3
2 6
Surface of water in spring near “
¢ ¢« « " river near spring, ?
Git (by Valentine) on pin-oak near Tanner’ brook, 4 4
Surface of water at “ e« “ <« 2%
Bottom of river 30 or 35 feet above pin-oak, 1 7
Surface of water at lower end of Carlile’s meadow, 2
meadow at lower end of Carlile’s meadow, 1
“ water in river opposite Mr. Waters, 4
“ ditcb from spring, about IOOJt. fromriver 1 3¢
Depth « <« «w <« « . n « % o . af
Surface of meadow by “ “ m o« “ “w o« < 2 u

“ water in large ditcb from Dickerson’ line, about
200 feet from latter point,
Surface of upper end of Carlile’s meadow, about 100 ft. from

river, 2 3
&‘n‘{me of “ o« “ " 2d field from river, 2 2
v Dickerson’s meadow near fence of Carlile’s 2d field, 2 1
water in river at line of Carlile and Dickerson, 11
Bottom of river “ oo« o« “ < - 8
Surface of Dickerson’s meadow, at line of Carlile and Dick-
erson, 100 ft. from river, 1 n
Surface of Dickerson’s meadow near bis upper line, 150 ft.
from river, 2 10

3A

below
«
above

13

below

above
below
above
below

it
above
13
[13

»

«

13
[13

below

above
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Surface of Dickerson’s meadow near his upper line, 350 ft.

from river,

Surface of water at Dickerson’s upper line,

Bottom of river

Surface of water in river at Wing’s lower line,

“ meadow near Black river bridge,
water at

3

43 “

Bottom of river

“

“

“

“

£

43

“

“

"

Feet. Inch.

2 1J above

1 1i "

below

1 2| above
5 1| “

2 11| =

1 2 M
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Decree of Dismissal.

[Filed April 20, 1865.]

This cause coming on to be heard at a regular term of the
Court of Chancery, held at the state house in the city of
Trenton, before the Chancellor, in the presence of Jacob
Vanatta, of counsel with the complainant, and Theodore
Little, of counsel with the defendants, and the pleadings,
depositions, exhibits, and proofs having been read, and the
arguments of the respective counsel being heard and con-
sidered, and the Chancellor having taken time to advise 10
thereon, and it appearing to the Chancellor that the com-
plainant is not entitled to the relief sought and prayed for
by him in his said bill of complaint—

It is, on this twentieth day of April, in the year of our
Lord one thousand eight hundred and sixty-five, ordered,
adjudged, and decreed, that the complainant’s said bill be
and the same is hereby dismissed, and the injunction hereto-
fore issued in the cause be dissolved with costs.

* HENRY W. GREEN, C

Appeal. 20

[Filed April 25, 1865.]

The complainant hereby appeals from all and every part of
the final decree made in this court in the cause above stated,
hearing date the twentieth day of April, eighteen hundred
and sixty-five, to the Court of Errors and Appeals.

Dated April 25th, 1865.

JACOB YANATTA,
Solicitor and of counsel with complainant.

I conceive that there is good cause for appeal in the above
stated cause. 30
JACOB VANATTA,
Of counsel.
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Petition of Appeal.

[Filed June 16,1865.]

New Jersey Court of Errors and A ppeals.
Between

Nathan A. Cooper, appellant, >
and » On bill, $c.

Eliza Carlile, etals., appellees.

To the Honorable the Court of Errors and Appeals of the State
of Hew Jersey.

The humble petition of Nathan A. Cooper, the appellant
in the above stated cause, respectfully shows, that your peti-
tioner finds himself aggrieved by a final decree, made in the
Court of Chancery by the Honorable Henry W. Green,
Chancellor of New Jersey, bearing date the twentieth day of
April, in the year eighteen hundred and sixty-five, wherein
your petitioner was complainant, and the said Eliza Carlile
and others were defendants, in this respect, that the said de-
cree adjudges that your petitioner is not entitled to the relief
prayed for in his bill of complaint in said cause, or any part
thereof, that the injunction theretofore granted in said cause
should be dissolved, and that your petitioner’s bill of com-
plaint should be dismissed with costs.

And your petitioner humbly appeals from all and every
part of said decree, upon the ground that the same is errone-
ous, for that your petitioner is entitled to the relief prayed
for in his said bill of complaint, or some part thereof.

Your petitioner therefore prays that the said decree of the
said Chancellor may be reversed, set aside, and for nothing
holden, and that your petitioner may have such relief in the

30 premises as to this honorable court shall seem meet.

Dated May 15th, 1865.
JACOB VANATTA,

Solicitor and of counsel with the appellant.
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Answer to Petition of Appeal.

New Jersey Court of Errors and A ppeals.

The answer of Eliza Carlile to the petition of appeal of Nathan
A. Coopet, appellant.

This respondent, not admitting all or any of the matters
or things to be true as in and by the said petition of appeal
are mentioned and set forth, for answer thereunto says, that
she believes it to be true that such decree as is complained
of was made by the Court of Chancery, as in the said peti-
tion of appeal is mentioned and set forth; hut as to the date, 10
substance, and extent thereof, this respondent humbly craves
leave to refer thereunto when the same shall he produced.

And this respondent humbly conceives and is advised that
the decree in the matters complained of in said petition of
appeal is correct and just, and according to law and the
proofs in said matter, and therefore humbly prays that said
decree may be affirmed, and the said appeal may be dis-
missed with costs.

THEO. LITTLE,
Solicitorfor and of counsel with appellees. 20
A true copy.

W.S.Johnson.
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