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e We also know that strong, healthy, safe beaches are the magnet for the shore
tourism economy, more than half the State’s total tourism revenue,
contributing to residential and business taxes, and thousands of jobs in retail,
banking, food services, construction, entertainment and more.

e We know that future costs of mitigation will be more complex and
expensive. Successful resiliency projects must include the impact of coastal
storm surges on the bays, streams, lakes and rivers that are impacted by
coastal storms and cause severe flooding.

« We know that, currently still viable supplemental Sandy funding, is not a
permanent source of funding for a long-term fix for future storm protection
projects.

e We know that the federal/state cost-sharing formula for beach maintenance
will change for beaches constructed after 2000. The 65/35 formula for
original beach replenishment projects will remain the same. However, the
ratio for maintenance will become a 50/50 cost-share, creating additional
funding challenges for the state and municipalities.

The Bottom Line:

We cannot afford to jeopardize a uniquely successful investment in our State’s
economy.

The return on the State’s investment makes indisputable economic sense. The
State realizes a $20 billion per year return in shore tourism revenue and the
associated influx of billions of dollars over more than 20 years from our cost-
sharing partnership with the federal government on its present $25 million
per _year investment.

Projections over the next 10 years present a realistic assessment of future
authorized projects that exceed the current annual $25 million Shore Protection
Fund. Bob Mainberger, the Partnership President, now will present the financial
status of the New Jersey Shore Protection Program.



























THE PROCESS
CAP projects are completed in two phases:

1. Feasibility — this phase determines Federal interest, and completes the plan formulation process to
include selection of a plan in accordance with appropriate guidance.

2. Design and Implementation — this phase consists of all technical and procurement activities through
construction, after completion of the feasibility phase and decision document approval, to include an
OMRR&R manual, turnover of the completed project to the local sponsor, and financial closeout.

Initiation of the feasibility phase begins when a letter requesting assistance from a sponsor is received stating
the desire to participate in a solution, acknowledging the financial responsibilities in the study and project, and
ability to proceed within the implementation time target. The Corps can also initiate a feasibility study based on
direction given by act or committee report language accompanied by a letter from the non-Federal sponsor
requesting assistance.

The first $100,000 put toward a feasibility study is fully Federally-funded. Within the first $100,000, there
should be a determination of federal interest found and a project management plan developed/negotiated, as
well as the feasibility cost share agreement, as costs beyond $100,000 in the feasibility phase require a
feasibility cost sharing agreement to be signed and those costs to be shared 50/50 between the Corps and the
non-Federal sponsor.

The conclusion of the feasibility phase is the submission and approval of the required decision document.
The design and implementation phase begins with the development/negotiation of a project partnership

agreement, continues through design, and culminates in construction and turnover of the completed project to
the non-Federal sponsor.
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Public Trust Doctrine should adhere to Court’s careful balancing of these competing interests by
requiring case-by-case, individualized determinations and balancing of the public’s rights under
the Public Trust Doctrine and private property rights.

The framework for such individualized determinations is established in the Supreme Court’s
decisions of Matthews vs. Bay Head Improvement Association, 95 N.J. 306 (1984) and
discussed in Raleigh Ave. v. Beach Ass’n v. Atlantis Beach Club, Inc., 185 N.J. 40 (2005),
which address the public’s right to use in limited circumstances dry sand beach areas and limited
rights to perpendicular access to such lands. In those cases, the Court established the public’s
rights are satisfied as long as reasonable access to water areas exist and that public rights of
access in the context of private property are not absolute, but rather, at times it is appropriate for
private property owners to exclude the public. The Matthews Court, recognizing that private
land owners have an interest in upland dry sand that differs from municipal beaches and that the
public’s right of access is thus more limited, established factors to review on a case-by-case basis
to make the determination of whether reasonable access to water areas exist and whether upland
private property owners may or may not be required to provide for public access to
accommodate use of tidally flowed waters. The Matthews factors include examination of:

e Geographical proximity of the dry sand to the wet sand areas.

e Availability of publicly owned upland sand area.
e The nature and extent of public demand.
o Usage of the upland by private owner.

The Raleigh Court, applying these same factors, also considered the nature and extent of
surrounding development and convenience to pedestrians, and historical public usage of
privately owned upland beach areas.

State and federal Constitutional taking considerations also must be addressed in any legislative
process to ensure taking principles are respected in the context of governmental decisions
imposing public access requirements. Both the State and federal constitutions prohibit the
government from taking private property without paying just compensation. New Jersey
Constitution, Art. I §20; United States Constitution 5® and 14" Amendments. Under Taking
principles, an “essential nexus” must exist between public access requirements and the interest
the government seeks to protect, and any public access exaction must be “roughly proportional”
to the proposed development. Essentially, public access must be determined on a case-by-case
basis to ensure State and federal constitutional principles are respected.



NJBA'’s Response Paper to “Draft Issue Area Discussion”
Page 3 of 10

In recognition of the established federal and State case law, the Draft Proposal states on the first
page: “There is a need for legislative expressions to direct the Department of Environmental
Protection to articulate policy with respect to public access to guide its actions, and to ensure that
its policy is consistent with the Public Trust Doctrine and relevant case precedent.” However,
the subsequent pages and recommendations for legislative construction are overly broad and
would apply a “one-size-fits-all” approach to determining whether public access would be
required. The Draft Proposal, therefore, does not adhere to the underlying principles and criteria
implementing the Public Trust Doctrine, nor does it recognize private property rights. NJBA
strongly recommends that the proposal should apply a case-by-case analysis of the particular
circumstances (i.e. nature and character of residential neighborhoods, need for public access, and
the legitimate interests of its residents, etc.) in order to balance private property rights with the
public’s right to use tidally flowed lands under the Public Trust Doctrine.

The following provides a more detailed underlying legal analysis and highlights NJBA’s specific
concerns and positions on aspects of the Draft Proposal, including where revision is necessary.

Public Trust Doctrine Legal Framework

NIBA reiterates its recognition of the public’s right to access and use tidal waterways and shores
under the “Public Trust Doctrine,” which has long been recognized in New Jersey and the United
States. However, it is equally important to recognize and incorporate the well-established
private property principles, which are also fundamental under the State and federal constitutions,
in the context of any public access framework.

The Supreme Court of New Jersey has judiciously struck the balance between the public’s right
to beach access under the Public Trust Doctrine on the one hand, and the rights of private
property owners, the character of coastal neighborhoods, and the interests of the residents of
these communities, on the other hand. See Raleigh Ave. Beach Ass’n v. Atlantis Beach Club,
Inc., 185 N.J. 40 (2005) and Matthews v. Bayhead Improvement Association, 95 N.J. 306
(1984), and other cases such as National Association of Home Builders v. Dept. of
Environmental Protection, 64 F. Supp. 2d. 354 (D.N.J. 1999).

In Matthews, the Supreme Court noted that the question of the public’s right to privately-owned
dry sand beaches arises in two contexts: (1) perpendicular access (“the right to cross privately
owned dry sand beaches in order to gain access to the foreshore™), and (2) access “of the sort
enjoined by the public in municipal beaches ... namely, the right to sunbathe and generally enjoy
recreational activities”. 95 N.J. at 322-23. The Court determined that “the public interest is
satisfied so long as there is reasonable access to the sea,” and that “private land owners may not
in all instances prevent the public from exercising its rights under the public trust doctrine.” 1d
at 326. Yet the Court also determined that “the public’s rights in private beaches are not co-
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extensive with the rights enjoyed in municipal beaches.” Thus, the Court mandated that the
extent of public access must be determined on a case by case basis: “the particular circumstances
must be considered and examined before arriving at a solution that will accommodate the
public’s right and the private interests involved.” Id. at 324.

The Supreme Court recognized that private land owners have an interest in upland dry sand that
differs from that of a municipality, and hence the public’s right of access is more limited. As
stated by the Court:

“Precisely what privately-owned upland sandy area will be available and required
to satisfy the public’s rights under the public trust doctrine will depend on the
circumstances. Location of the dry sand area in relation to the foreshore, extent
and availability of publicly-owned upland sand area, nature and extent of the
public demand, and usage of the upland sand by the owner are all factors to be
weighed and considered in fixing the contours of the usage of the upper sand.”
[Id. at 326]. See, NAHB v. DEP, 64 F.Supp.2d. at 360 (requiring an examination
of the site-specific reasonableness factors under Matthews to determine the extent
of privately-owned land required to satisfy the public’s rights under the Public
Trust Doctrine.)

Both the State and federal constitutions prohibit the government from taking private property
without paying just compensation. New Jersey Constitution, Art. I §20; United States
Constitution 5" and 14" Amendments. The protections afforded under both constitutions are
coextensive. Littman v. Gimello, 115 N.J. 154, 161, cert. den., 493 U.S. 934, (1989).

A taking of private property without just compensation may occur either as a physical occupation
of property by the government or another, or through governmental regulatory taking. Loretto v.
Teleprompter Manhattan CATV Corp., 458 U.S. 419, 427-28, 102 S.Ct. 3164, 3171-72, 73
L.Ed.2d 868 (1982) (requiring landlords to allow television cable companies to place cable
facilities in their buildings effected a taking even though the facilities occupied only one and
one-half cubic feet of space); Lucas v. S. Carolina Coastal Council, 505 U.S. 1003, 112 S.Ct.
2886, 120 L.Ed.2d 798 (1992) (holding that State regulation barring all construction on barrier
island residential lots constitutes taking requiring compensation unless common-law principles
would have prohibited all habitable or productive improvements on lots); United States v.
Causby, 328 U.S. 256, 66 S.Ct. 1062, 90 L.Ed. 1206 (1946) (noise from airplane glide path
projecting onto land is in the nature of an easement, requiring compensation under Fifth
Amendment); Gulf Power Co. v. U.S., 998 E. Supp. 1386, 1394-95 (N.D. Dist. Fla. 1998), affd,
187 F.3d 1324 (11™ Cir. 1999) (where the government forced utilities to grant cable companies
access to their power lines); Kaiser Aetna v. United States, 444 U.S. 164, 100 S.Ct. 383, 62
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L.Ed.2d 332 (1979) (holding that government's requirement of public access to marina joined to
bay due to private development of inland lagoon constituted exercise of eminent-domain power,
requiring payment of compensation); Nollan v. California Coastal Comm'n, 483 U.S. 825, 107
S.Ct. 3141, 97 L.Ed.2d 677 (1987) (holding that condition of permit to construct residence
requiring grant of public easement across beach-front section of private property constituted
taking).

It is well established in cases involving government regulatory dedication exactions that to
survive judicial scrutiny under the Takings Clause, the dedication exaction must substantially
advance a legitimate state interest. Agins v. City of Tiburon, 447 U.S. 255, 260, 100 S.Ct. 2138,
2141, 65 L.Ed.2d 106, 112 (1980). In order to do so, there must be an “essential nexus” between
the required dedication and the interest the government seeks to protect. Nollan v. California
Coastal Comm’n, 483 U.S. 825, 837, 107 S.Ct. 3141, 3148-3149, 97 L.Ed.2d 677, 689 (1987).
Additionally, where an “essential nexus” exists, the Takings Clause requires that there be “rough
proportionality” between the exaction and the proposed development. Specifically, the
government “must make some sort of individualized determination that the required dedication is
related both in nature and extent to the impact of the proposed development.” Dolan v. City of
Tigard, 512 U.S. 374, 391, 114 S.Ct. 2309, 2319-20, 129 L.Ed.2d 304 (1994).

The New Jersey Supreme Court repeated its mandate “for a case-by-case consideration in respect
of the appropriate level of accommodation” in Raleigh Ave. Beach Ass’n v. Atlantis Beach Club,
Inc., supra, 185 N.J. at 55. After quoting extensively from its earlier decision in Matthews, the
Court then “turn[ed] . . . to an application of the Matthews factors to the circumstances of [the]
case” before it in order to make a “case-by-case” determination. The Raleigh court looked at the
following Matthews factors:

“Location of the dry sand area in relation to the foreshore.”

“[E]xtent and availability of publicly-owned upland sand area. Here the court
looked at proximity of available public beaches and the public’s access thereto”.
“[N]ature and extent of the public demand”

“[UJsage of the upland sand land by the owner”.

In examining the location of the dry sand area in relation to the foreshore, the Court considered
the nature and extent of development in the area and convenience to pedestrians. The Court paid
most attention to the usage of the upland sand by the land owner. In Raleigh, the beach had
historically been open to the public, and had been readily available for perpendicular access as
well as for unlimited use of the dry sand beach. The Court found it unreasonable to deny access
“after years of public access and use”.

/O %
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In sum, the Public Trust Doctrine clearly requires an individualized, case-by-case determination
of the specific circumstances of each case to appropriately balance the public’s rights under the
Public Trust Doctrine with other considerations such as private property rights. The Court
mandated consideration of the demand for public access in a particular area; the character and
nature of the development in the area; the nature and extent of access traditionally afforded in the
area; the availability of public beaches and their adequacy to meet demand.

Comments Specific to the Draft Proposal

NJBA disagrees with some statutory recommendations provided in the “Legislative and
regulatory statement of findings and policy” section. Specifically, the proposal suggests that
Public access findings and policy guidance should include language that establishes that:

“It is further the policy of the state and Department to reasonably require the regulated
community to provide onsite public access or offsite public access in lieu of, in a manner
consistent with the Public Trust Doctrine.” (Page 2.)

While NJBA appreciates that the DEP should be “reasonable” in its requirements for public
access when reviewing development applications, it remains inappropriate to require the
regulated community to provide either onsite or offsite public access across the board. The
language should be revised to require consideration of the particular circumstances of the subject
parcel, such as proximity to the public beaches or public access points, proximity to existing
public access points, the nature and extent of surrounding development, and historical public
usage of privately owned upland beach areas, rather than mandating on or off-site public access.
Raleigh and Matthews require case-by-case, circumstance specific determinations that consider
in all cases the use, type of access, whether it would be reasonable, feasible or practicable to
provide public access at the particular site in question.

Moreover, NJBA is opposed to efforts to legislate for requirements of visual access, which are
beyond the scope of the Public Trust Doctrine.

In terms of requiring “offsite public access in lieu of” on-site public access, NJBA’s position is
that under Federal case law, the State cannot mandate any alternative public access where on-site
public access is not feasible or practicable.

Similarly, the proposal suggests the 2012 Coastal Management Rules’ goals relating to public
access should be “translated and incorporated into legislative findings and policy guidance
within statute”. For the reasons discussed above, NJBA strongly disagrees with the inclusion,
“translation” or “incorporation” of the following prior goal:
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“New development shall provide opportunity for public access to tidal waterways and
their shores on or offsite;” (Page 2.)

In NJBA’s view, the goals listed in the current Coastal Zone Management Rules are
appropriately worded in that they balance the various interests affected by the public access
requirements, and therefore should be retained:

Additionally, public access goal no. 4 (Page 2) is overly broad in the context of public access on
or across upland private property. Private property owners should not be required to provide for
public amenities to accommodate fishing or other uses of tidal waters. NJBA’s position is that
such public amenities are governmental, not private landowner, obligations.

“The New Jersey Coastal Management Program goals and supplemental policies are:

3. Meaningful public access to and use of tidal waterways and their shores.

i. Preserve public trust rights to tidal waterways and their shores;

ii. Preserve and enhance views of the coastal landscape to enrich aesthetic and cultural values
and vital communities;

iii. Conserve and increase safe, environmentally sound, and meaningful public access from both
the land and water to the tidal waterways and their shores for recreation and aesthetic
experiences;

iv. Enhance public access by promoting adequate affordable public facilities and services;

v. Balance diverse uses of tidal waterways and their shores; and

vi. Protect, enhance and promote waterfront parks;” (N.J.A.C. 7:7E-1.1(c)).

It is unclear why the following Policy Recommendations would be needed, given the Public
Trust Doctrine is the underlying premise and basis for DEP’s previously promulgated public
access rules:

“The DEP should have a general legislative grant of authority to make rules and
regulations to maintain and promote public access through, and beyond the permitting
context;”

“Statute should use the public’s PTD rights (as defined by bill) as trigger for DEP public
access requirements, not necessarily development permits.” (Page 3.)

NJBA remains concerned that these recommendations would empower the DEP to implement
the Public Trust Doctrine in too broad a spectrum, whereas the permitting context allows
applicants to have a discourse with the Department on the particular circumstances underlying
the site or project. Further, the Coastal Zone Management Rules at N.JAC. 7:7-1.5 “Definitions”

LK
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define the “Public Trust Doctrine” and highlight the relevance and authority for the Department
to ensure public access:

“Public Trust Doctrine” means a common law principle that recognizes that the public
has particular inalienable rights to certain natural resources. These resources include, but
are not limited to, tidal waterways, the underlying submerged lands and the shore
waterward of the mean high water line, whether owned by a public, quasi-public or
private entity. In the absence of a grant from the State, submerged lands under tidal
waterways and the shore of tidal waterways waterward of the mean high water line are
owned by the State. Regardless of the ownership of these resources, under the Public
Trust Doctrine, the public has rights of access to and use of these resources, as well as
a reasonable area of shoreline landward of the mean high water line. Under the
Public Trust Doctrine, the State is the trustee of these publicly owned resources and
public rights for the common benefit and use of all people without discrimination. As
trustee, the State has a fiduciary obligation to ensure that its ownership, regulation and
protection of these properties and rights will safeguard them for the enjoyment of present
and future generations. The public rights to use these resources extend both to traditional
activities such as navigation and fishing, but also to recreational uses such as swimming,
sunbathing, fishing, surfing, sport diving, bird watching, walking and boating. The
specific rights recognized under the Public Trust Doctrine, a common law principle,
continue to develop through individual court decisions. See, for example, Arnold v.
Mundy, 6 N.J.L. 1 (1821), Borough of Neptune v. Borough of Avon-by-the-Sea, 61 N.J.
296 (1972), Hyland v. Borough of Allenhurst, 78 N.J. 190 (1978); Matthews v. Bay Head
Improvement Association, 95 N.J. 306 (1984); Slocum v. Borough of Belmar, 238
N.J.Super. 179 (Law Div. 1989); National Ass'n of Homebuilders v. State, Dept. of Envt'l
64 F.Supp.2d 354 (D.N.J. 1999); Raleigh Ave. Beach Ass'n v. Atlantis Beach Club, Inc.,
185 N.J. 40 (2005); Illinois Central R.R. v. Illinois, 146 U.S. 387 (1892); Phillips
Petroleum Co. v. Mississippi, 484 U.S. 469 (1988); Karam v. NJDEP, 308 N.J. Super.
225, 240 (App. Div. 1998), affd, 157 N.J. 187 (1999), cert. denied, 528 U.S. 814 (1999).
(Emphasis added.)

NJBA disagrees with all Policy Recommendations and all other provisions of the Draft Proposal
that speak to an absolute requirement for public access on projects or development applications.
Such a legislative mandate would contravene the Public Trust Doctrine for the reasons detailed at
length above.

NJBA disagrees with the following Policy Recommendation: “There should be no delegation of
state authority to municipalities or counties ...” (Page 3). NJBA remains supportive of the
Department’s rulemaking to encourage municipalities to develop Municipal Public Access Plans.
See N.J.A.C. 7:7E-16.9(d). It is our view that the municipality is in the best position to identify
and determine public access points that are suitable for the particular needs of their community.
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However, NJBA recommends that any impediments to the development of the Plans be
identified. For example, there needs to be more financial sources for municipalities to help
offset the high costs involved for the comprehensive preparation necessary for the Plans. We
have encouraged the Department to ensure state funding be made available. The regulatory
process to prepare a Plan should be more streamlined in that the municipalities could use existing
resources and information available at hand (i.e. existing tax maps, zoning maps, and aerials) to
identify public accessways. Further, NJBA has encouraged that the development of the Plans
should be coordinated with the municipal master planning process. There are well-established
and familiar processes in place at the local level to identify the best suited locations for
meaningful public access in the municipality.

It is unclear as to what “standards” are contemplated in the following Policy Recommendation:
“Statute should establish standards concerning the sufficiency of proposed public access,
particularly as it relates to access required to be provided through the state’s regulatory
processes.” (Page 4). To the extent the intent of this statement is to reflect that any legislative
codification of the Public Trust Doctrine should be a broadly based restatement of the established
principles of the Public Trust Doctrine, NJBA agrees. However, again, NJBA reiterates that the
factors and approach contemplated by Raleigh and Matthews should be followed. Ifthe intent is
to call for legislation that imposes specific standards, criteria and requirements for public access,
we strongly disagree. Such action would be in direct contravention of the Public Trust
Doctrine’s requirement for individualized, case-by-case determinations of whether public access
is required, and is better suited to a regulatory process.

The Draft Proposal discusses parking in relation to public access:

e “Parking is a necessary component of public access, and should be ... and accounted for
in the permitting context affecting new development, redevelopment or substantial
changes to existing uses”

e “Statute should require the development of a parking formula, but ultimately such a
formula should be developed through DEP regulations” (Page 4).

Similar to the public access discussion above, NJBA objects to the imposition, particularly in
legislation, of directing DEP to undertake specific parking requirements, including federal
“public use” parking requirements, or defining a “formula” across the board. Instead, Raleigh
and Matthews criteria should be followed in that case-by-case, site specific determinations must
be undertaken to evaluate parking in relation to the proposed development, i.e. whether there is
even any need or demand for on or off-street parking, or whether the existing parking facilities
can accommodate the need or demand. Further, NJBA emphasizes that imposing parking
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requirements would clearly deter development and redevelopment activities in those
communities.

NJBA is opposed to a legislative mandate prohibiting abandonment or extinguishment of public
access easements or public rights across private property. Such legislative action would be an
infringement on bargained for property rights in that public access easements may expressly
provide for extinguishment based on changed conditions or other circumstances, and such action
would negatively affect the balance of public access rights and private property rights
implemented by the courts under the Public Trust Doctrine, and would implicate State and
federal constitutional takings principles. Moreover, such legislation would be inappropriate
under the Public Trust Doctrine line of cases, as changed conditions over time may justify
extinguishment of public access easements or public rights across private property.

NIBA strongly objects to the recommendation to “allow the public to have 24/7 access to
waterfront areas for appropriate uses” (Page 6), as it would result in significant problems and
concerns for private property owners and developers, municipalities and local law enforcement.
This proposal raises a host of concerns and issues, including nuisance and noise issues, potential
liability and safety concerns, and directly affects private property rights. Moreover, NJBA points
out that the proposal has been addressed by the courts (See Avalon v. NJDEP, 403 N.J. Super.
590 (App. Div. 2008) cert. den. 199 N.J. 133 (2009) (holding that the Public Trust Doctrine does
not provide any basis for a DEP rule that preempts the statutory authority of municipalities to
regulated municipally-owned beaches, including deciding when they shall be open to the public),
and has been previously vetted and extensively discussed, including with the DEP, thus it is
unclear why this proposal is being contemplated again. While we question, in light of this
history, whether such a condition would be appropriate in certain instances in the context of
-municipally owned lands, a legislative mandate for 24/7 access on and across private property
clearly would be an overly broad, inappropriate extension of the Public Trust Doctrine.

NIJIBA looks forward to further discussing the above concerns with the Task Force.
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- Division. The Supreme Court’s final disposition of the case means that the issue of whether
DEP had authority to promulgate its 2012 regulations has been fully and completely
litigated. As such, the 2012 rules are no longer in effect, and the Legislature now has the
opportunity to provide clear standards and guidance to DEP regarding public access.

Support and Suggestions for S-2490

Our organizations support the Senators’ efforts to craft a bill that outlines the DEP’s
authority and duty to make all tidal waters and adjacent shorelines available to the public
to the greatest extent possible, protect existing access, provide public access in all
communities equitably, maximize different experiences of public access, and ensure that
expenditure of public money maximizes public access. See Section 1(e). We believe that the
bill could be improved with some fine-tuning and incorporation of additional clarity, detail,
and guidance.

Specifically, Section 4 includes language that might create an unworkable process for DEP.
Section 4 provides that DEP “shall require as a condition of the permit or other approval
that additional public access to the tidal waters and adjacent shorelines consistent with the
public trust doctrine be provided, in accordance with the scale of the changes to the
footprint or use, the demand for public access, and any adopted municipal public access
plan or public access element of a municipal master plan.” Several questions arise from this
language: How would DEP determine the “demand for public access?” What if a property
owner is willing to provide specific onsite access that is not included in a municipal public
access plan - would DEP not be able to require that access? How exactly should “the scale
of the changes to the footprint or use” determine how much or what type of access is
appropriate? The answers to these questions could significantly affect the quality and
quantity of public access required by DEP through its permitting process. As such, we
- recommend that the bill be revised to be more specific and to prov1de addltlonal guidance
to DEP in this regard.

Furthermore, providing DEP with guidance for requiring offsite public access remains of
critical importance, and we continue to support legislation that focuses on expanding

quality public access in a way that provides public access in all communities equitably.

Respectfully submitted,

T —

Andrea Leshak

Staff Attorney
Hackensack Riverkeeper
NY/NJ Baykeeper
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August 15, 2016

Senator Bob Smith, Chair

Senate Energy and Environment Committee
c/o Judith Horowitz

Office of Legislative Services

Trenton, NJ

The Honorable Joseph Kyrilios
10 Highway 35, Second floor

- Red Bank, NJ 07701

. The Honorable Jeff Van Drew

211 South Main Street
Cape May Court House, NJ 08210

Dear Senators Smith, Kyrillos and Van Drew:
Re: Senate Bill S311

On behalf of the members of the Greater Atlantic City Chamber, we wish to formally advise you
of our support for Senate Bill S311. This bill increases the amount credited annually to the
Shore Protection fund to $50 million. As you know, the South Jersey coastal region economy
relies heavily on its beaches and waterways as one of its primary tourism attractions. Since
Superstorm Sandy, shore protection has been underfunded and will not be able to meet the
increasing costs of beach protection projects. Beach quality is a major economic driver of New
Jersey's tourism economy and requires critical replenishment and protection. Under the cost-
sharing partnership, the federal government provides 65% of the costs of beach replenishment
and is matched with the state’s 35%.

New Jersey must be prepared to meet its share of future costs to protect arrangement. Thank
you for your consideration in this important matter.

Sincerely,
Robert K. Marshall,

Director of Advocacy and Legislative Affairs

Cc: Governor’s office, Senate President Sweeney, Senator Jim Whelan, Assemblyman Chris
Brown, Assemblyman Vincent Mazzeo
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Executive Secretary
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Members

Douglas H. Fisher
Chairman

Bob Martin
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DEPARTMENT OF AGRICULTURE
HEALTH/ AGRICULTURE BUILDING
PO Box 330

TRENTON NJ 08625-0330 Secretary

August 12, 2016

The Honorable Bob Smith
Senator, Legislative District 17
216 Stelton Road, Suite E-5
Piscataway, NJ 08854

Dear Chairman Smith:

I am writing in response to your recent invitation to attend the Senate
Environment and Energy Committee meeting on August 18, 2016. Although I
will be unable to attend the meeting, I do wish to provide you and the rest of your
committee with a brief update on the status of the adoption of the soil restoration
standards pursuant to P.L. 2010, c.113.

The State Soil Conservation Committee works with a multi-disciplinary
subcommittee of stakeholders, program staff and members of academia to
develop and modify standards that include comprehensive methods to address soil
compaction on construction sites. In addition to the standards proposed in 2012
and subsequently adopted, a new proposal to address Topsoil and Land Grading
Standards was recently forwarded to the Office of Administrative Law for
publication in the New Jersey Register. This proposal will be the subject of a

sixty day comment period, and the State Soil Conservation Committee looks

forward to reviewing the comments that are received.

On behalf of the State Soil Conservation Committee, I would like to acknowledge
the current and future work of our Soil Conservation Districts and our shared goal
of protecting the waterways and quality of water in the Garden State.

Sincerely,

K2 A L

Douglas H. Fisher

New Jersey Is An Equal Opportunity Employer « www.nj.gov/agriculture
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- MAARINETRADES

ASSOCIATION OF NEW JERSEY

August 24th, 2016

The Honorable Bob Smith
State Senator

216 Stelton Road, Suite E-5
Piscataway, NJ 08854

The Honorable John F. McKeon
State Assemblyman

250 Main Street

Madison, NJ 07940

Dear Senator Smith and Assemblyman McKeon:

I am responding to your request to submit our comments in writing regarding Senate Bill 2490. As
stated in my testimony at the hearing held last week, our organization has been directly involved in
working on this issue for over a decade. In addition to the many meetings and hearings that have been
held on this subject, we also participated in the Public Access Task Force that Senator Smith appointed.
It is important to emphasize that access at marinas was never in dispute during any of the meetings of
the Task Force. The report listed the 2012 rule on marinas as a consent position of all parties to
maintain the status quo of the rule. This is listed as Issue #9: Commercial Marinas on page 21 of the
report. This is a clear consent item as there were no discussion points or issues outlined in the final
report.

Our organization has carefully reviewed this legislation and we have many concerns with the language

- of the bill and its implications for the recreational boating industry. This legislation does not
acknowledge marinas as a consent item or exempt marinas from needing to provide additional and
possibly unlimited access as a condition of a permit. There are a number of other exemptions written
into this legislation that were included in the Task Force Report but not for marinas. The proposed
legislation is vague and does not state how the rules will be implemented or how this will impact the
2012 adopted rules leaving the determination and interpretation up to the DEP. The DEP has already
stated in their testimony that this legislation will require numerous regulatory changes that could lead to
unlimited access at marinas which raises many serious concerns and challenges for our industry.

We believe that the issues in dispute surrounding public access have nothing to do with marinas and the
access that they already provide. Marinas are unique and should not be compared to other methods of
waterfront access. In addition to providing a gateway to the waterfront, they provide slips, public boat-
ramps, fuel, fishing supplies, boat maintenance and service, restaurants and more. Access to the water

2516 Highway 35, Suite 201, Manasquan, NJ 08736 | 732-292-1051 | F. 732-292-1041 | info@mtanj.org | mtanj.org .
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and access to the services that marinas offer are provided to the general public. Members of the general
public rent slips, launch at marina boat ramps, utilize boat repair services, purchase fuel and shop for
needed boating supplies. Marinas provide the important boating infrastructure and services that allow
people seeking recreation on or near the water to safely begin, enjoy and end their excursions. The very
nature of their business operations ensures that the public has use of public trust waters. It is essential to
their livelihood. Without these businesses, there would be no boating on any of our waterways.

In order to operate, however, marinas must be able to reasonably control and manage their property.

The care, custody and control of the marina, vessels, slip-holder property, safety and attendant
infrastructure is the responsibility of the marina owner and boat owner. These are small businesses on a
relatively small footprint in most places throughout the state. Issues relating to 24/7 unlimited access,
liability, safety or restrictions on expanding facilities have the potential to be economicalty disastrous to

an already shrinking and struggling industry. We outlined a number of these issues in further detail in a
memo to the Task Force that is included with this letter.

In 2012, the DEP rules were amended to take into consideration the nature of the family run marina
business, the access already provided, and the need for a reasonable and realistic permitting process ?
which does not unduly burden already distressed marina owners when essential maintenance and
upgrades become necessary. The 2012 changes to the rules for marinas were supported during{ all of the

hearings that were held and received praise and support by the local communities and stakeholders /9
involved. - "'

Therefore, we respectfully request that Senate Bill 2490 be amended as a consent item to reflect the
unique nature of marinas that provide public access in New Jersey. We are requesting that language be

added to exempt marinas from needing to provide additional public access as a condition of a permit
beyond what the 2012 rules require.

We would appreciate your consideration of these concerns. If you would like more information or have
any questions, please do not hesitate to contact me at 732-292-1051.

Sincerely,
Melissa Danko

Executive Director

c: Members, Senate Eﬁvironment and Energy Committee
Members, Assembly Environment and Solid Waste Committee
Rob Nixon, State House Strategies

Enclosure

2516 Highway 35, Suite 201, Manasqguan, NJ 08736 | 732-292-1051. | F. 732-292-1041 | info@mitanj.org | mianj.org
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MARINETRADES

ASSOCIATION OF NEW JERSEY

MEMORANDUM

TO: Public Access Task Force
FROM: Melissa Danko, Executive Director
RE: Comments on Report to Senator Smith from the Public Access Stakeholder Group

DATE: April 13,2016

The Marine Trades Association of New Jersey (MTA/NJ) appreciates the opportunity to
participate in the Public Access Task Force and provide comments on the report being provided
to Senator Smith. -

Established in 1972, the MTA/NJ is a non-profit trade organization comprised of over 300
marine businesses that are dedicated to advancing, promoting and protecting the recreational
matine industry and boating in NJ. Boating is a significant part of New Jersey’s economy. The
economic impact of boating supports approximately 12,000 jobs and $2 billion dollars in
spending. Marinas are the gateway to boating and enjoymg our waterways. They provide public
boat ramps, fuel, supplies, slips, boat maintenance and service, fishing access and more. Marinas
are a unique and essential part of our local waterfront communities that provide the important
infrastructure and services that allow people seeking recreation on or near the water to safely
begin, enjoy and end their excursions. Access to the water and access to the services that
marinas offer are provided to the general public. The very nature of their business operations
ensures that the public has use of public trust waters. It is essential to their livelihood.

Representatives of the Association have attended all of the meetings of the Task Force and
offered comments, as necessary, to the discussions and recommendations of the group. It was
decided during the first meeting that one of the consent positions would be that the 2012 rules for
marinas would apply, meaning no further changes or recommendations would be made for
marinas. The MTA/NJ supports this position and appreciates all of the work put forth by the
Task Force and specifically the four co-chairs responsible for leading this effort and developing
the report for Senator Smith.

The majority of the issues outlined in the report do not impact recreational marinas. However,
there are a few that we would like to provide additional comments on as they relate to marinas:

2516 Highway 35, Suite 201, Manasquan, NJ 08736 & 732-292-1051 e F. 732-292-1041 @ info@mtanj.org e mtanj.org
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Mandating 24/7 Access to the Waterfront for Appropriate Uses: While we recognize that
this may not be directed at marinas at this time, it is important to outline the issues
surrounding this mandate should it be required. It is not realistic for a marina, a seasonal
small business to allow access onto its property 24 hours a day, 7 days a week, 365 days a
year to anyone who wishes to enter the property. Marinas currently do no permit their
own customers to have access to the marina property at all times. The care, custody and
control of the marina, vessels, slip-holder property and attendant infrastructure is the
responsibility of the marina owner and boat owner. At many marinas and boat yards, it

- is logistically impossible to secure or restrict access to dangerous areas at all times and
through the various seasons. Due to the nature of marinas and the services they provide,
travel lifts and forklifts must have access to the water to transport boats, and therefore
cannot be relocated. Many drydocks are on the water’s edge. This heavy machinery and
equipment poses a significant risk of injury when both in use and not in use such as when
the marina is closed. A marina owner would have no effective means to enforce marina
rules and regulations towards the general public. This would create a potentially
hazardous and costly situation, making marina security impracticable and negatively
affecting the operations of many marinas. The marina owner would need to provide
additional infrastructure and security to control where the public goes when on site
beyond normal business hours.

Providing different types of public access: The 2012 rules provided a number of options
as to how public access requirements might be met recognizing that sites vary greatly,
that one size does not fit all and that there is a need to allow for flexibility in meeting
public access requirements. In regards to marinas, this takes into consideration the fact
that marinas already provide meaningful public access to our waterways, access onto the
water, access to fishing opportunities and more. Additionally, flexibility is critical for
marinas due to the seasonal operations and configuration of these businesses.

Perpendicular Access: In regards to marinas, requiring designated perpendicular access

* may not always be feasible due to significant space constrictions, equ1pment and
operations that vary from season to season. Every marina property is different in size and
scope with some properties having very real physical limitations and restrictions.

As stated previously, the 2012 rules addressed many of these issues and took into consideration
the nature and complexities of the family run marina business, the meaningful access already
provided and the need for a reasonable, realistic and balanced approach to public access at
marinas. The rules that were adopted in 2012, for marinas, will ensure the future health and
growth of the recreational boating industry in New Jersey.

We appreciate the consensus of the Task Force on marinas and the opportunity to provide this
input. We look forward to contmumg to participate in discussions regarding this important issue.

2516 Highway 35, Suite 201, Manasquan, NJ 08736 & 732-292-1051 e F. 732-292-1041 e info@mianj.org @ mianj.org
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AN ACT concerning the public trust doctrine, amending P.L.1975,
¢.291, and supplementing Title 13 of the Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. (New section) The Legislature finds and declares that:

a. The public has longstanding and inviolable rights under the
public trust doctrine to use and enjoy the State’s tidal waters and
adjacent shorelines for recreational uses, including, but not limited
to, bathing, swimming, fishing, and other shore-related activities;

b. The public trust doctrine establishes the rule that ownership
of land flowed or formerly flowed by tidal waters is vested in the
State to be held in trust for the people, that the public has the right
to tidal lands and waters for navigation, fishing, and recreational
uses, and, moreover, that even land that is no longer flowed by the
tide but that was artificially filled is considered to be public trust
land and the property of the State;

c. This historic principle stems from Roman jurisprudence
declaring that the air, running water, and shores of the sea are
common to mankind. The concept was extended to English law so
that public property became classified as one of two types, either
property that was necessary for the state’s use or property that was
common and available to all citizens. The common property
consisted of the air, tidally flowed waters, fish, and wild animals,
and the King did not own this common property as he owned other
state property, but rather held it in trust for the people. After the
Revolution, all royal rights in the land that was to become the State
of New Jersey became vested in the people of the State of New
Jersey. In 1821, the seminal court case of Arnold v. Mundy was
decided, outlining the history of the public trust doctrine and
applying it to tidally flowed lands in New Jersey, and from the time
it was decided, New Jersey courts have held that the State holds in
trust for the people of the State those lands flowed by tidal waters to
the mean high water mark; v

d. The State of New Jersey has a duty to promote, protect, and
safegnard the public’s rights and to ensure reasonable and
meaningful public access to tidal waters and adjacent shorelines;

e. The Department of Environmental Protection has the
authority and the duty to protect the public’s right of access to
tidally flowed waters and their adjacent shorelines under the public
trust doctrine and statutory law. In so doing, the department has the
duty to make all tidal waters and their adjacent shorelines available
to the public to the greatest extent possible, protect existing public
access, provide public access in all communities equitably,
maximize different experiences provided by the diversity of the
State’s tidal waters and adjacent shorelines, ensure that the
expenditure of public moneys maximizes public use and access

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill is
not enacted and is intended to be omitted in the law.
Matter underlined thus is new matter.
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/5%



where public investment is made, and that remove physical and
institutional impediments to public access to the maximum extent
possible; and

f. Public access includes visual and physical access to, and use
of, tidal waters and adjacent shorelines, sufficient perpendicular
access from upland areas to tidal waters and adjacent shorelines,
and the necessary support amenities to facilitate public access for
all, including public parking and restrooms.

2. (New section) a. The Department of Environmental
Protection shall ensure that any apprdval, permit, administrative
order, or consent decree issued, or other action taken, by the
department pursuant to the “Coastal Area Facility Review Act,”
P.L.1973, ¢.185 (C.13:19-1 et seq.), R.S.12:5-3, “The Wetlands Act
of 1970,” P.L.1970, ¢.272 (C.13:9A-1 et seq.), the “Flood Hazard
Area Control Act,” P.L.1962, c.19 (C.58:16A-50 et seq.), the
“Hackensack Meadowlands Reclamation and Development Act”
P.L.1968, c.404 (C.13:17-1 et seq.), or the State’s implementation
of the “Coastal Zone Management Act of 1972,” 16 U.S.C. s.1451
et seq., or any other law, is consistent with the public trust doctrine.

b. The Department of Environmental Protection shall ensure that
any public funding issued, and any action taken on a project using
public funding, is consistent with the public trust doctrine.

3. (New section) a. The Department of Environmental
Protection shall not adopt any rule or regulation pursuant to the
“Coastal Area Facility Review Act,” P.L.1973, ¢.185 (C.13:19-1 et
seq.), R.S.12:5-3, “The Wetlands Act of 1970,” P.L.1970, ¢.272
(C.13:9A-1 et seq.), the “Flood Hazard Area Control Act,”
P.L.1962, c¢.19 (C.58:16A-50 et seq), the “Hackensack
Meadowlands Reclamation and Development Act,” P.L.1968, ¢.404
(C.13:17-1 et seq.), or the State’s implementation of the “Coastal
Zone Management Act of 1972,” 16 U.S.C. 5.1451 et seq., or any
other law, that mandates on-site public access to tidal waters or
adjacent shorelines as a condition of any approval, permit,
administrative order, or consent decree at (i) any existing structure
or facility which is required to comply with either (A) the
requirements of the Department of Homeland Security pursuant to
33 CFR Subchapter H Part 105 “Maritime Security: Facilities. (B)
the United States Department of Transportation Pipeline and
Hazardous Materials Safety Administration Hazardous Materials
Regulations at 49 CFR [72.800 et seq., (C) section 112(r) of the
Federai Clean Air Act, 42 U.S.C. 7412(r). and the regulations
promulgated thereunder at 40 CFR Part 68, or (D) the New Jersey
Toxic Catastrophe Prevention Act, N.J.S.A. 13:1K-19 et seq., (ii)
any airport, railroad yard or nuclear power plant, or (iii) any other
structure or facility that requires exclusion of the public for security
reasons as designated by the New Jersey Office of Homeland
Security and Preparedness.

6147266.1
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b. The New lJersey Office of Homeland Security and
Preparedness shall designate those facilities that, for homeland
security reasons, require exclusion of the public from the tidal
waters or adjacent shorelines located at those facilities.

4. (New section) For any application for a permit or other
approval to be issued by the Department of Environmental
Protection pursuant to the “Coastal Area Facility Review Act,”
P.L.1973, c.185 (C.13:19-1 et seq.), R.S.12:5-3, “The Wetlands Act
of 1970,” P.L.1970, ¢.272 (C.13:9A-1 et seq.), the “Flood Hazard
Area Control Act,” P.L.1962, ¢.19 (C.58:16A-50 et seq.), the
“Hackensack Meadowlands Reclamation and Development Act,”
P.L.1968, c.404 (C.13:17-1 et seq.), or the State’s implementation
of the “Coastal Zone Management Act of 1972,” 16 U.S.C. s5.1451
et seq., or any other law, if the application provides for a change in
the existing footprint of a structure, or a change in use of the
property, the department shall review the existing public access
provided to tidal waters and adjacent shorelines at the property and
shall require as a condition of the permit or other approval that
additional public access to the tidal waters and adjacent shorelines
consistent with the public trust doctrine be provided, in accordance
with the scale of the changes to the footprint or use, the demand for
public access, and any adopted municipal public access plan or
public access element of a municipal master plan.

5. (New section) The Department of Environmental Protection
may restrict public access to tidal waters and adjacent shorelines to
protect critical habitat areas from injurious uses, or threatened or
endangered species or their habitat areas from injury or injurious
uses, but only to the extent necessary according to the needs of the
habitat areas or species.

6. Section 19 of P.L.1975, ¢.291 (C.40:55D-28) is amended to
read as follows:

19. Preparation; contents; modification.

a. The planning board may prepare and, after public hearing,
adopt or amend a master plan or component parts thereof, to guide
the use of lands within the municipality in a manner which protects
public health and safety and promotes the general welfare.

b. The master plan shall geperally comprise a report or
statement and land use and development proposals, with maps,
diagrams and text, presenting, at least the following elements (1)
and (2) and, where appropriate, the following elements (3) through
[(16)] (17):

(1) A statement of objectives, principles, assumptions, policies
and standards upon which the constituent proposals for the physical,
economic and social development of the municipality are based;

(2) A land use plan element

6147266.1
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(a) taking into account and stating its relationship to the
statement provided for in paragraph (1) hereof, and other master
plan elements provided for in paragraphs (3) through (14) hereof
and natural conditions, including, but not necessarily limited to,
topography, soil conditions, water supply, drainage, flood plain
areas, marshes, and woodlands;

(b) showing the existing and proposed location, extent and
intensity of development of land to be used in the future for varying
types of residential, commercial, industrial, agricultural,
recreational, open space, educational and other public and private
purposes or combination of purposes including any provisions for
cluster development; and stating the relationship thereof to the
existing and any proposed zone plan and zoning ordinance; and

(c) showing the existing and proposed location of any airports
and the boundaries of any airport safety zones delineated pursuant
to the "Air Safety and Zoning Act of 1983," P.L.1983, ¢.260 (C.6:1-
80 et al.); and

(d) including a statement of the standards of population density
and development intensity recommended for the municipality;

(3) A housing plan element pursuant to section 10 of P.L.1985,
¢.222 (C.52:27D-310), including, but not limited to, residential
standards and proposals for the construction and improvement of
housing;

(4) A circulation plan element showing the location and types of
facilities for all modes of transportation required for the efficient
movement of people and goods into, about, and through the
municipality, taking into account the functional highway
classification system of the Federal Highway Administration and
the types, locations, conditions and availability of existing and
proposed transportation facilities, including air, water, road and rail;

(5) A utility service plan element analyzing the need for and.
showing the future general location of water supply and distribution
facilities, drainage and flood control facilities, sewerage and waste
treatment, solid waste disposal and provision for other related
utilities, and including any storm water management plan required
pursuant to the provisions of P.L.1981, ¢.32 (C.40:55D-93 et al.). If
a municipality prepares a utility service plan element as a condition
for adopting a development transfer ordinance pursuant to
subsection c. of section 4 of P.L.2004, c.2 (C.40:55D-140), the plan
element shall address the provision of utilities in the receiving zone
as provided thereunder;

(6) A community facilities plan element showing the existing
and proposed location and type of educational or cultural facilities,
historic sites, libraries, hospitals, firehouses, police stations and
other related facilities, including their relation to the surrounding
areas;

(7) A recreation plan element showing a comprehensive system
of areas and public sites for recreation;
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(8) A conservation plan element providing for the preservation,
conservation, and utilization of natural resources, including, to the
extent appropriate, energy, open space, water supply, forests, soil,
marshes, wetlands, harbors, rivers and other waters, fisheries,
endangered or threatened species wildlife and other resources, and
which systemically analyzes the impact of each other component
and clement of the master plan on the present and future
preservation, conservation and utilization of those resources;

(9) An economic plan element considering all aspects of
economic development and sustained economic vitality, including
(a) a comparison of the types of employment expected to be
provided by the economic development to be promoted with the
characteristics of the labor pool resident in the municipality and
nearby areas and (b) an analysis of the stability and diversity of the
economic development to be promoted;

(10) An historic preservation plan element: (a) indicating the
location and significance of historic sites and historic districts; (b)
identifying the standards used to assess worthiness for historic site
or district identification; and (c) analyzing the impact of each
component and element of the master plan on the preservation of
historic sites and districts;

(11) Appendices or separate reports containing the technical
foundation for the master plan and its constituent elements;

(12) A recycling plan element which incorporates the State
Recycling Plan goals, including provisions for the collection,
disposition and recycling of recyclable materials designated in the
municipal recycling ordinance, and for the collection, disposition
and recycling of recyclable materials within any development
proposal for the construction of 50 or more units of single-family
residential housing or 25 or more units of multi-family residential
housing and any commercial or industrial development proposal for
the utilization of 1,000 square feet or more of land;

(13) A farmland preservation plan element, which shall include:
an inventory of farm properties and a map illustrating significant
areas of agricultural land; a statement showing that municipal
ordinances support and promote agriculture as a business; and a
plan for preserving as much farmland as possible in the short term
by leveraging moneys made available by P.L.1999, ¢.152 (C.13:8C-
1 et al.) through a variety of mechanisms including, but not limited
to, utilizing option agreements, installment purchases, and
encouraging donations of permanent development easements;

(14) A development transfer plan element which sets forth the
public purposes, the locations of sending and receiving zones and
the technical details of a development transfer program based on the
provisions of section 5 of P.L.2004, c.2 (C.40:55D-141); (15) An
educational facilities plan element which incorporates the purposes
and goals of the "long-range facilities plan" required to be
submitted to the Commissioner of Education by a school district
pursuant to section 4 of P.L.2000, ¢.72 (C.18A.:7G-4); [and]
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(16) A green buildings and environmental sustainability. plan
element, which shall provide for, encourage, and promote the
efficient use of natural resources and the installation and usage of
renewable energy systems; consider the impact of buildings on the
local, regional and global environment; allow ecosystems to
function naturally; conserve and reuse water; treat storm water on-
site; and optimize climatic conditions through site orientation and
design ; and

(17) A public access plan element that provides for, encourages,
and promotes permanently protected public access to all tidal waters
and adjacent shorelines consistent with the public trust doctrine, and
which shall include a map and inventory of public access points,
public facilities that support access, parking, boat ramps, and
marinas;_an assessment of the need for additional public access; a

statement of goals and administrative mechanisms to ensure that
access will be permanently protected; and a strategy that describes
the forms of access to satisfy the need for such access with an
implementation schedule and tools for implementation.

c. The master plan and its plan elements may be divided into
subplans and subplan elements projected according to periods of

time or staging sequences.

d. The master plan shall include a specific policy statement
indicating the relationship of the proposed development of the
municipality, as developed in the master plan to (1) the master plans
of contiguous municipalities, (2) the master plan of the county in
which the municipality is located, (3) the State Development and
Redevelopment Plan adopted pursuant to the "State Planning Act,"
sections 1 through 12 of P.L.1985, ¢.398 (C.52:18A-196 et seq.)
and (4) the district solid waste management plan required pursuant
to the provisions of the "Solid Waste Management Act," P.L.1970,
¢.39 (C.13:1E-1 et seq.) of the county in which the municipality is
located.

In the case of a municipality situated within the Highlands
Region, as defined in section 3 of P.L.2004, ¢.120 (C.13:20-3), the
master plan shall include a specific policy statement indicating the
relationship of the proposed development of the municipality, as
developed in the master plan, to the Highlands regional master plan
adopted pursuant to section 8 of P.L.2004, ¢.120 (C.13:20-8).

(cf: P.L.2013, ¢.106, 5.6)

7. This act shall take effect on the 60th day after the date of
enactment.

STATEMENT
This bill would confirm in the statutes the longstanding and
inviolable public rights under the public trust doctrine to use and
enjoy the State’s tidal waters and adjacent shorelines. The people’s

ownership of the tidal waters and adjacent shorelines is held in trust
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by the State. This bill would ensure that the State, through the
Department of Environmental Protection (DEP), protects the
public’s right of access to public trust lands in its funding decisions
and in the implementation of the “Coastal Area Facility Review
Act,” R.8.12:5-3 (the waterfront development law), “The Wetlands
Act of 1970,” the “Flood Hazard Area Control Act,” the
“Hackensack Meadowlands Reclamation and Development Act,”
the State’s implementation of the federal “Coastal Zone
Management Act of 1972,” or any other law. In addition, the bill
requires that the DEP ensure that any public funding issued, and
any action taken on a project using public funding, is consistent
with the public trust doctrine. The bill also requires the DEP to
ensure that any approval, permit, administrative order, or consent
decree issued, or other action taken by the DEP pursuant to the
above-cited statutes, is consistent with the public trust doctrine.
Further, the bill provides that for any application for a permit or
other approval issued pursuant to those laws, where the applicant
proposes a change in the existing footprint of a structure, or a
change in use of the property, the DEP is required to review the
public access provided and determine whether to require additional
public access consistent with the public trust doctrine and in
accordance with the scale of the changes to the footprint or use, the
demand for public access, and any adopted municipal public access
plan or public access element of a municipal master plan.

In addition, the bill would prohibit the DEP from adopting any
rule or regulation pursuant to the “Coastal Area Facility Review
Act,” R.S.12:5-3 (the waterfront development law), “The Wetlands
Act of 1970,” the “Flood Hazard Area Control Act,” the
“Hackensack Meadowlands Reclamation and Development Act,”
and the State’s implementation of the federal “Coastal Zone
Management Act of 1972,” or any other law, that mandates on-site
public access to the tidal waters or adjacent shorelines as a
condition of any approval, permit, administrative order, or consent
decree at any existing structure or facility that requires exclusion of
the public for security reasons as designated by the New Jersey
Office of Homeland Security and Preparedness. The bill would also
authorize the DEP to restrict public access to tidal waters and
adjacent shorelines to protect critical habitat areas from injurious
uses, or threatened or endangered species or their habitat areas from
injury or injurious uses, but only to the extent necessary according
to the needs of the habitat areas or species.

Finally, the bill provides that a public access plan element for
tidal waters and adjacent shorelines be included, where appropriate,
in a municipality’s master plan under the “Municipal Land Use
Law.”

Provides for protection of public’s rights under public trust
doctrine.
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