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1. APPELLATE DECISIONS - LIGHT HOUSE TABERNACLE ASSEMBLY OF GOD,
INC. v. MOUNT HOLLY and PINE STREET LIQUORS, LTD.

Light House Tabernacle Asgembly
of God, Inc., f

/
7

Appellant, On Appeal
Ve CONCLUSIONS
Township Cormittes of the Township O%%%R

of Mount Holly and Pins Street
Liquors, Ltd.,

)
)
)
)
)
)
Respondentse.
Cornelius P. Sullivan, Esg., Attornsy for Appellant
Parker, McCay & Criscuoclo, Esgs.,,; by Robert W. Criscuolo, Esg.,
Attorneys for Respondent Township
Dimon, Haines and Bunting, Esqs., by Martin L., Haines, Esg.,
Atborneys for Hespondent Pines Strest Liquors
BY THE IIRECTOR:
The Hearer has filed the following report herein:

Hearer's Report

This is an appeal from the sction of respondsnt Township
Council of the Township of Mount Holly (hereinafter Council) whereby
on June T, 1971 it granted a person-to-person and place~-to-place
transfer of a plenary retail consumption license from Spencer S.
Scheckter to Pine Street Liquors Ltd., (hereinafter licensee) and
from premises known as the Scheckter tract to premises known as
Store Nos. 1 in the Pine Street Shopping Center (then nearing com=
nletion of construction) =and on the same date 1t granted licen-
see s application for the reneswal of bhe said llicense for the
1971~72 licensing period.

Appellant alleges in its petition of appeal thatlt ths
actlon of the Council was erronecus for the following rsasons:

"(a) It failed to give adequate consideration
to the traffic problems created by the transfer in
the light of the proximity of the Burlington County
Children's Home and the Light House Tabernacle
Asgembly of God Church,

(b) It failed to give adequate consideration
to the social problems cresated by the proximity of
the Pine Street Liquors Ltd., to the Burlingbton
County Children's Home and the Light House Tsebsrnacls
Assembly of God Church.
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(e} It failed to give adeguate consideration
%o the Inadeguacy of parking facilities provided
for the Pine Street Liguors Litd.; and the fact that
Pine Street Liguors Ltd. will be competing with
the Church for the avallable parking spaces,

{d} The action of the Township Council of
Mount Holly was otherwise arbiltrary, capricious,
unreasongble and ill-advised.”

Both respondents, in thelr rsspective answsrs, denisd the
substantive allegations of the petition, Additionally, ths answer
of the rsspondent Council contained a "Stetemsni of Grounds® citing
that the reasons for its action in spproving the application were
as followss

"ls The premises teo which the license was
transferred are locatsd 1in & new shopplng centsr
facing Pine Street.

2. Under applicable Mount Holly Township
ordinences, the construction of the shopping centsr
end 1ts location and the traffic tc be generated by
g group of storss at the location were considersd
by the sppropriate municipel agencies and approved.

The btraffic to bs generated by uitiliza-
tion of Store #1 in the shopping center is no grsater
than the traffic that would be generated by other
permissible uses that might be made of the stores in
the shopping centsr.

3. &n objectlon to the transfer of thes licenss
had been ssasonably lodged in writing by a party other
then the appellant in this suilt.

lto Pursusnt to the rulss and regulaetions in
such cass made and provided, & public hesaring pro-
cesded by notice therscf befors ths Township Council
on such objsction. The objsctor, &s well as applli-
cant, was repressnted by counssl.

5e ©One of the objsctions so presented was
that bthe transfer was for licensed premises within
200 fest of & church or school.

6 From the btesbimony presented, the Township
Council determined that both the Childwen's Home and
the church were more thaen 200 feet from thes licensed
premises.

In detemining this cbjsction, the Counecil
also gave full consideration to any social problems
that might bs crested by the proximlity of the licensed
premises to the Children’s Homs and the church and
determined that there would be nons.

T« The licsnse was issusd for ths reasons that
the applicant was qualifisd snd ths premises, in the
judgment of Council, sultabls and for the additional
regsgon that public necessity and convenlence would be
served by the traznsfer of the llcsnse to the premises
in question,”

The appeal was hesrd ds nove puvsusnt Lo Aule & of State
Regulation No. 15 with full opporbtunity © Ansel
testimony and oross-szxanine wliinssgsa,
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Preliminarily, I observe upon ex&mining Exhibits R2 -
1 and 2, that the shopping center which is the site of the proposed
transfer is located on Pine Street approximately midway between
South Avenue and Highway 38. The appellant church and the shopping
center are located on the same side of Pine Street. It was conceded
that the distance bstween the church and the proposed liquor ocutlet
was nob violative of the statutory distance requiremsnt of two
hundred fest., I find that the shopping center consists of four
stores contained in one building, esach store measuring approximately
twenty-two fest in width by sixty feet in depth; that a beauty
parlor and a dairy store occupy two of the stores and that the pro-
posed liguor outlet would occupy the store furthest removed from
the church or Store No. 1, , i

In behalf of appellant, Reverend James P. McCléln, pastor
of the appellant church since Novembsr 1970, testified that onse
building; a dwelling houss, separates the church from the liquor
store. He objescted to the transfer becauss church ssrvices are
held spproximately three evenings each week. On Sunday evenings the
cholr practices from 7 to 9 p.m. On occasions "people stand around
talking after church to 10, 10:30." On Monday evenings adminis=-
trative meetings srs held. Wednesday evenings is given to Bible
study including programs for boys and girls. Friday evenings is
tsen-time at the church. The Burlington County Children's Home
housing thirty-four boys coming from broken families 1s located
acrose the strest Lfrom the church,.

The pastor was Iesarful that the transfer would intensify
the parking problsms, The patrons of the propossd liguor outlet
and of the obhier businesses located in the shopping center would
compe be with the parishioners of the appellant church for the
available parkxnc spaces In his opinion, no more than twelve cars
could be parked in the parking lot which is formed by reason of
the shopping center building being set back from the building line.
In sddition to the church parking lot the only other parking spaces
available are four spaces in thestreet in Lfront of the church and
parking made avallable to the parishioners by the operator of the
automobile parbs business across the g treet from the church when
the business shuts down at 5:30 p.m. The ownsr of the automobile
parts business has also made parklng available at his vacant
service statlion.

It is his experience that churches lose parishioners when
they lack parking facilities. He feared that if the liguor stors
were opened, its patrons would compete with ths parishicners
attending the church services or meetings for the available park-
ing spaces. Additionally, it was the witness' opinion any confron=-
tation betwsen & pabtron of thes liquor establishment who had
inbibed too much liguor and & parisioner or the youth of the church
or of the Children's Home might ecreats a problem, a hazard, or be
g2 source of embarrassment.

Finally, the witness objected to the transfer of the
licenss because 1ts proximity to the interssction of Pine Strest
and Highway 38 would increase the traffic congestion at this
point,

A petition containing the signatures of eighty members
cf the church and a pebtition containing the signstures of ons
hundred esnd nine residents of the community was presentea by the
witness and received in evidence.



PAGE & , BULLETIN 2013

On cross examination; Reverend MeClaln testified that
the average attendance for Sunday services at the church was
approximately one hundred thirty-five to one hundred fifty. This
number increases for Easter services. The members of the congre-
gation park in the adjoining streets when the church and service
station parking lots are filled. He felt that primary considera-
tion for street parking should be given to those attending church
services since the church was located there for the past fourteen
years.

He did not appear before the planning or zoning beard 1n
order to object to the construction of the shopping center upon
receiving notice thersof, |

/

After testifying that he was opposed to the use or sale

of liguor generally, the reverend testified as follows:

g So that whether there was ample parking
space or not you would object and opposs
2 saloon located on this street?

A TUnder the circumstances, yes."

& 3% % W %

"Q Your fear is that some of the patrons may
in violation of the law become intoxicated
as a conseguence of being in there and
perhaps accost children or accost people on
the street?

A There is that possibility."

Somie months prior to the time that he had any information
that there might be an applicetion filed for the transfer of the
subject liquor license, the church had purchased property for the
erection of g new building in a nearby town. It was anticipated
thet it would be spproximately two or two and a half ysars before
the new church building would be occcupied,

On redirect examination, Reverend lMcClain testified that
he would object to any businsss which would compste with the church
for parking space.

Donald J. Evans, who resides in Willingboro, testified
that he and other communicants of the appellant church must, of
necesgity, drive to the church. He opposes the transfer of the
license because it would intensify the traffic and parking
problems end, further, because the communicants of the church may
be confronted by persons who have imbibed alccholic beveragess

After testifying that the door-to=door distance from the
proposed liquor ocutlet to the church, if a person were to walk
diasgonally across the parking lot in front of the shopping center
is two hundred sixty-seven feet, James Haggerty, a licensed sure-
veyor who is employed as & civil englneer by the United States
government, testified that the parking lot in front of the shop-
ping center would accommodate approximately ten and a half cars.

In behalf of respondents, John Sheridan, a licensed
civil engineer, testified there was room for cars to be parked
diagonally at the rear of the shopping center building. The
photographs admitted in evidsence by the licenses disclose that the
church is almost entirely concealed from the shopping center be-
cause of the residential building, the tree and ths shrubbsry
bstween the church and the shopping center,.
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Samuel P. Alloway, a real estate broker in the Township
end a principal in the corporate licensee, testified that both

sides of Pine Street between the church and Highway 38 are com-
mercisl in nature,

. Within a radius of fifteen hundred feet of the proposed
licensed premises, plans are being made for the construction of
uprr@s of seven hundred dwelling units. The proposed liquor
fa0111ty wuld be the closest such facility to the planned dwel-
ling units and would serve the public convenience and necessity.

Robsrt P. Karz, who expects to acquire the proposed busie-
ness: by transfer from the preceding witness, Samuel P. Alloway,
testified that he intends to personally operate the business together
with his wife. His plans for the proposed premises include a counter
for the sale of packaged goods, and & bar with ten stools.

William G. Dunn, a member of the Township Council, testi-
fied that he was also a member of the local planning board at the
time that plans were presented to it for the construction of the
shopping center wherein it is proposed to transfer the subject
license., The plans were presented to the planning board pursuant
to the requirements of local ordinance for review in connection with
location and parking. He testified that the shopping center com=-
plied with all municipal parking requirements.

Councilmaen Iunn further testified that, other than bona
fids restaurants, plenary retail consumption establishments are
not psrmitted to open on Sundayse. :

Additionally, he testiflied that a hearing was held by the
Counicil on Juns 7, 1971 to consider the objections to the transfer
of the subject license raised by a competitor. The matter of ths
proximity of the church and the Children's Home to the proposed
transfer site was considered by the Council prior to msking its
decision. In arriving at its decision, the Councll alsoc considered
the traffic and parking problems. The Council was also aware of
the proposed by~-pass which would alleviate the traffic problem.
Tue to the progpective growth of the area, the proposed transfer
would serve the public convenience and need. The Council felt that
the parking problems asscociated with the operation of the proposed
liquor establishment would be the same as in any other "in-and-ocut
type" businssse.

It was stipulated that the testimony of Councilmen William
Gordon, Joseph D. Weber, Jr., and W. Douglas Gesell would be sub=-
stantially corroborative of the testimony offered by Councilmen
Dunnoe .

The burden of establishing that the action of a local
issuing authority is erroneous and should bs reversed rests with

‘the appellent, Rule 6 of State Regulation No. 15 The decision

as to whether or not & license should be transferred to & particu-
lar locality rests within the sound discretion of the municipal
issuing authority in the first instance. Hudson=-Bergen County
Retall Liguor Stores Assn. ve. North Bergen et als., Bulletin 997,
Item 2. Each municipal issuing asuthority has wide discretion in
the transfer of a liquor license, subject to review by the Dirsctor
in the. event of any abuse thereof. Passarella v, Atlantic City,

1 NoJ. Super. 313 {(App. Div. 1949)., However, action based upon
such discretion will not be disturbed in the absence of clear
abuse. Blanck v. Magnolia, 38 N.Je. 484 (1962). 4&s Justice Jacobs
pointed out in Fanwood Vs Rocco, 33 N.Jde 404, 414 (1960):
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"Although New Jersey's system of liguor
control contemplates that the municipality shall
have the original power to pass on an application
for ... license or the transfer thereof, the muni-
cipality's action is broaedly subject to appeal to
the Director of the Division of Alcoholic ZDeverage
Control. The Director conducts a de novo hearing
of the appeal and makes the necessary factual and
legal determinations on the record before himesos
Under his settled practice, the Director abides
by the municipality's grant or denial of the appli-
cation so long as its exercise of judgment a@ﬁ

discretion was reasonable,” )
/

And further, in evaluating the action of the Council heréin,
it might be well to state the view expressed in Ward v. Scott, 16 N.J.
16 (1954 ), wherein the Supreme Court, dealing with an appeal from a
zoning ordinance, set forth the applicable principle (at p.23):

. "Local officials who are thoroughly familiar
with thelr community's characteristics and
interests and are the proper representatives
of its people, are undoubtedly the best
equipped to pess initially on such applica-
tions for variance. And their determinations
should not be approached with a general feel-
ing of suspicion, for as Justice Holmes has
properly admonished: ‘‘Universal distrust
creates universal incompstence.® Graham v.
United States, 231 U.S. 474, 480, 34 S. Ct.
148, 151, 58 L. Ed. 319, 324 (1913)."

I have carefully considered the four points raised by the
appellant in its petition of appeal and find them to be without
merit.

It is uncontroverted that the Council, in this case; co..~
sidered the effect that the proposed transfer would have on parking
eand traffic problems, Evidently it felt that the liquor establish-
ment would create no greater problem than, and perhaps less, than
the establishment of some other business or businesses. In this
respect, it is noteworthy, that the subject liquor establishment
cannot operate on a Sunday, which is the day when the parking
problem would be more critical for the communicants of the appel-
lant church. Furthermore, it is not contemplated under the law
that a religious entity shall be given preference or accorded pri=-
mary consideration for public parking. I must also note that,
rather fortuitously the appsllant church has purchased & sizeabls
tract in a nearby town which will, no doubt, afford it greater room
for development and adeguate parking to suit its requirementse.

It is my view that the Council considered the proximity
of the propossd liquor establishment to the church and to the
Children's Home. I must sssume that the Council is well aware of
the fact that application for the renewal of the license must be
made annually. If the premises are conducted in a law=-ablding
manner {and it must be assumed that such will be the case),
inhabitants of the ares have nothing to fear. If, however, the
licensed premises will be operated in vioclation of the Alcoholic
Beverage Law, the licenses would subject its license to suspsnsioca
or revocation. Tagliaferro v. Newark, Bulletin 1710, Item 1;
Jesswell v. Newark, bBulletin 1047, Item 53 Mommouth County Retaill
Liguor Stores v, Middletown, e% al., Bullstin 1572, Item L.
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In conclusion, it may be stated that in mattesrs involving
transfer of ligquor licenses the responsibility of the municipal
issuing suthority is "high'", its discretion "wide" and its guide
"the public interest". Lubliner v. Paterson, 233 N.J. 428 (1960).
As indicated hsreinabove, the Director is governed by the principls
that, where ressonable men, acting reassonably, havs arrived at a
determination in the issuance or transfer of a license, such deter-
mination should be sustained by the Director unless he finds that
it wasg clesarly against the logic and effect of the prssented facts.
Hudson Bergen County Retail Liguor Stores Assn. v, Hoboken, 135
N.J.L. 502 (19[.7); cf. Fanwood v, ROCCO, 59 SUpeT. s00 LADpps DivVe
1960}, In the recent case of Lyons Fsrms Tavern Inc. V. Newark,

55 Neds 2925 303 (1970), the court stated: T

/:

"The conclusion is inescapable that if the
legislative purpose is to be effectuated ths
Director and the courts must place much reliance
upon local action. Once the municipal board has
decided tec grant or withhold approval of a
premises-enlargemsnt application of ths type
involved hers, its exercise of discretion ocught
to be accepbted on review in the ebsence of a
clear abuse or unrsasonable or arbitrary exercise
of its discrstion. Althougnh the Director conducts
& de nove hearing in the svent of an appeal; the
rule has long been established that hs will not
and sheould not substitube his judgment for that
of the local becard or reverse the ruling if
reasonable support for it can be found in the
record.’

The Council has, in my opinion, understood its full responsi-
bility, has acted circumspectly and in the reasonables exercise of its
discretion in granting the bLranslfer. I do not find thse objections of
sufficient merit and thus conclude that appellant has feiled to
sustain the burden of establishing that the action of the Council
was erroneous or in an abuse of ibs discretion. Ruls & of State
Regulation No. 15

For the ressons aforessid, 1t is recommendsd that an

order be enbered affirming the action of the Council and dig~
missing the appeal,

Conclusions and Order

No exceptions to the Hearer's report were filed pursuant
to Rule 1lli of State Regulation No. 15,

Having carefully considered the entire record herein,
including the transcript of the testimony, the exhibits and the
Hearer's report, I concur in ths findings and conclusions of the
Hearer and adopt his recommendations.

Accordingly, it is, on this 1llth day of October 1971,
ORDERED that the action of respondent Township Committes

of the Township of Mount Holly be and the same 1s hereby alffirmed
and the appeal hersein be and the same is Réreby dismisssd.
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2o RECAPITULATION OF ACTIVITY FOR QUARTERLY PERIOD FROM JULY 1, 1971 THROUGH SEPTEMBER 30, 1371

. ARRESTS:
Total number of persons arrested
Licensees and employess
Bootlieggers
Hinors
Disorderly person
SEIZURES:
Motor vehicles - cars
Stills - 50 gallons or under
&icohol - gallons
Distilled alcoholic beverages - gallons
Mash - gallons
Wine - gallons
Brewed malt alcoholic beverages - gallons
-RETAIL LICENSEES:
PN Premises inspected
Premises where alcoholic beverages were gauged
Botties gauged
Premises where violations were Found
Yiolations found
SEE Unqualified employees
No Form E-141-A on premises
Form E-1L1~A incomplefe
Applicetion copy rmot avsilebie
, Disge;ai germif ngcessagy
, Prohibited signs & practices
REVERSE gther violsfions
STATE LICENSEES:
Premises inspected
License spplicetions investigated
COMPLAINTS:
SiE Complaints assigned For investigation
o Investigetions completfed
Investigetions pending )
Number of visits made on assigned investigetions
-Contacts made with other Iaw enforcement egencies
LABORATORY :
Enalyses made
Refills From licensed premises - boffles
Bottles From unlicensed premises
IDENTIFICATION:
Criminal Fingerprint identificefions made
Persons Fingerprinted for non-criminzl purposes
Ident. contects made with other enforcement sgencies
MY identifications made via N.J. State Police Telelype
DISCIPLINARY PROCEEDINGS:
Cases transmifted Yo municipalities
Violations involved
Sele to mincrs
Sale during prohiblted hours
Cases institvted af Division
Yiolations involved
Sate to minors
Sale during prohibited hours
Possessing liguor mot {ruly lebeled
Perniiting immoral ectivify on premises
Permitting lottery sctividy on premises
Pernitting miscelleneous gembling on premises
Failure o close premises during prohibiied hours
Possessing indecent matfer
Perniiting bookmzking on premises
Fraud in applicetion
Unqualified employces
Sele to non-fiember by club
Fraud and front
Sale below Filed price
Pernitting hostesses on premises
Pernitting narcotic activity on premises
Possessing confreceptives on premises
Permitting foul lznguzge on premises
Employees working while Infoxicated
Broad package privilege violation
Pernitting brawl on premizes
Failure o kecp frue books of accouwnt
Sate outside scope of liceonse
Pernitting bookmeking, lottery & misc. gembling on prem.
Pernitting lottery & bockmeking on premises
Purchese rom improper source
Beveroge Tax Low non-Complience

JULY

AUGUST SEPTEMBER TOTAL
52 58 ul 151
20 ig 15 S
iz i 5 21
20 35 20 75

- < 1 i
1 - - 1
- - 1 1
- - . 50 50
7.31p 13.472 f 14.15 340937
- z {85 825
} .85 ¥9.075/ 8.10 62.025
75.71 k319 102.7% 222.763
295 23 423 1,121
263 351 352 966
3,960 593k 5913 15,807
112 128 132 372
193 - 190 212 595
65 57 61 183
oL 59 28 111
25 51 27 83
12 21 33 6%
9 13 17 39
i 1 1 3
§7 28 37 112
13 18 12 43
H 11 5" 30
A 22 1ok
(501) (285) (520) {320)
771 703 1,125 2,599
230 228 3 701
) 126 82 288
57 &7 70 18k
b 18 - 22
1 20 39 75
620 %92 397 1,509
400 293 271;. 96;
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JULY AUGUST SEPTEMBER TOTAL

DISCIFLINARY PROCEEDINGS {CONTIMJED)

Cases brought by municipalities on own initiative end reported

fo Divisien 22 ié 25 43
Violations involved 29 24 28 81
Sale to minors 10 8 13 31
Sale during prohibited hours i 3 2 9
Conducting business as a nwisance 2 2 2 &
Fallure to close premises during prohibited hours 3 2 - 5
Permitting brawl on premises - - - - |3 i
Pernitting minors on prem. unaccomp. by adults {Iocal reg.) 2 13 i i
Ungualified employees - 2 i 3
Pernitting mlscellaneous gambling on premises 2 1 - 3
act of violence - 1 2 3
Hindering investigafion 1 - i i 2
Failed 1o afford view info prem. during prohibited hours 3 - f 1 2
Permitting premises to be used For nmarcotic activity 1 - - 1
No Form E-141-A on premises 1 - - i
No copy of license eppl. on premises 1 - - 1
Employee w/o I.D. cerd {local reg.) 1 i - 2
Possessing lottery tickets on premises - 1 - 1
Perniffing foul ianguage on premises - i - 1
Pernifiing persons of 111 repute on premises - 1 - 1
Sale outside scope of license - - i 1

HEARINGS HELD AT DIVISION:

Total number of hearings held 51 52 L3 16
Appeals 8 & 16 30
Disciplinary procecdings 36 29 22 87
Eligibitity 7 1 2 23
Seizures - 3 2 5
Tax Revocations - - 1’ I

STATE LICENSES AND PERMITS ISSUED:

Totsl number issued 2,406 1,639 1,529 5,574
Licenses 556 i0 -6 572
Solicitors! permits _ 51 5l L3 L8
Employment permits 866 507 391 1,564
Disposal pernits , 56 77 80 213
Social affair permits 360 319 500 1,279
Miscellaneous permiis kil ¢ 310 237 988
Yine permifs . 3l 25 54 113
Transit insignia 19% 18y 13y 512
Transit certificates 418 53 8 185

OFFICE OF AMUSEMENT GAMES CONTROL:

Licenses tssued io - 15
State Fair licenses issued ) AN 88 bk 176
Premises inspected 321 619 135 1,475
Premises where viclations were Found 18 18 & L2
Mumber of violations found 20 25 6 51
Enforcerent Files esizblished ) 20 17 22 5

RICHARD €. MEDONAUGH
Director of Alcoholic Beverage Control
Commissioner of Amusemeni Games Control

Dated: Gctober 19, 1971

s  COMPLAINTS AND INVESTIGATIONS:

Inspections & visits made on assigned investigations 1,079 1s1hY 1,560 5,733
Complaints assigned For investigation 333 325 313 976
Investigations completed 351 345 326 1,025
Investigations pending {30n) {283) {320) 1320)
Premises where alcohelic beverages were geuged 265 351 352 964
Bottles gauged : 5,960 5;934 5,913 15,807
Premises where violations were found 137 164 161 ué2
Kunber of violatisns Found 221 236 251 708
License gpplications investigated i 11 5 50

Contacts made with other law.enforcement agencies 230 228 243 701
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3, DISCIPLINARY PROCEEDINGS - CRIMINALLY DISQUALIFIED
EMPLOYEE - CHARGE DISMISSED.

In the Matter of Disciplinary )
Procesdings againsgt

)
Grace Calabrese
t/a Da Vinei )
672-67l Fourth Street
N R o
swark, N. J., ) CONCLUSIONS
) and

Holder of Plenary Retail Consumption R
License (-175, issued by the Municipal 0 Pﬁﬁ
Board of Alcoholic Beverage Gontrol of) /
the City of Newark.

Gowm N et R km e e e mee  wwm  mma  Gmm Wl SEAR  eme amew s e S

Thomas E. Durkin, Jr., Esg., Attornsy for Licensee
Edward F, Ambrose, Esq., Appearing for Division

3Y THE DIRECTOR:

The Hearer has filed the following report herein:
Hearsr'!s Report

Licensee pleaded not guilty to the following -
charge: !

"on July 8, 1971, and on divers days and occa-
sions prior thersto, you employed and had con-
nected with you in a business capacity, Vincent
Jd. Calabress, & person convicted of crime, in-
cluding a conviction on or about February 15,
1939 of atrocious assault and battery, assault
with intent to kill and robbery, and on or about
February 2, 1940 of robbery, all being crimes
involving moral turpitude; in violation of Rule
1 of State Regulation No. 13.%

ABG Agent T testified that on August L, 1970,
accompanied by Agent B, hs visited the premises of the
licensee following information received that shots had
been fired from the building in which the licensed prem-
ises were located to the wall of & warehouse across the
strest. However, thsey found the premises locked. After
2 routine inspection of the ares, they returned about

- two hours later and found the premises open., Upon sniry
they found no patrons present but Vincent Calabrese
{husband of the licenses) was behind the bar apparently
emptying & sack containing change. A routine inspection
of the presmises resulted in the collection of cancelled
checks and other pdpers from the licensee who, during
the inspection, had emerged from her office. The agents
then departed the premises.

Agent B testified in corroboration of Agent T
in support of his testimony that Calabrese was emptying
" a change sack behind ths bar.

Further testimony of Agent T elicited the in-
formation that a return visit to the premises was mads
on July 8, 1971 when a statement was taken of the 1li-
cenees which in substancs denied ownership by or en-
ployment in the licenssd premises of her husband {(James
Vincent Caelabrese). She did admit, howsver, that he ag~
companiss her to the bank and doses have & key to the ss-
tablishment for smergency purposes.



BULLETIN 2013 PAGE 11,

In defense of the charge the licensee testified
that the statement she had given to the agents was a
truthful onse; that her husband accompanies her to ths
bank, snd that he does have a key with which he permits
entry for delivery or cleaning persons on those occasions
when she is prevented from getting to her premises. He
is not employed by her nor does he have any incidents of
ownership. Furthermore, she has not violated a warning
letter precluding his association with the licensed prem-
ises.

Rule 1 of State Regulation No. 13 requires jthat
"o licensee shall employ or have connected in any bugi-
ness capacity with the licensee any person who has been
convicted of a crime involving morsal turpitude...."' The
Division has advanced the argument that the presence cf
the disqualified husband emptying a change sack behind the
bar, with no petrons present, snd the wife's subsequent
admi ssion that her husbaxd has a key is sufficisnt to es-
tablish the subject charge.

It has been long established that "With the advent
of the Married Women's Acts ... the former rights of a
husband to his wife's property were extinguished ..." and
the wife was given "wider latitude in dealing with her
separate estate.” N.J.S. 37:2-1; Van Inwegen v. Van Inwecgen,
L N.J. U6 (1950). There has never been & prohibition &gainst
women becoming licensees and many licensees ars wives. Hence
the right of Mrs. Calabrese to be a licensee is undisputed.
Nor can the Division be precluded from forbidding the employ-
ment of or association in business by the disqualified hus-
band. Rule 1 of State Regulation No. 13. There thus
arises a dichotomy of responsibilities.

"There is imposed upon the husband the duty to
protect his wife and, 1if he sees acts or conduct on her part
which a reasongble man could not see without being convinced
that his wife's honor 1is being placed in jeopardy, he is
called upon bo exercise vigilance in the care of his wife seos’
Bingenheimer v. Bingenheimer, 2 N.J. 28l, 289 (1949).

The word "honor" above includes, among others, her safety
as well, It is thus resasonable to expect that the husband
should consider it his responsibility to safeguard his

wife to and from the bank in transport of money, {or not

to do so could well be marital dereliction. Therefore,
such activity in escort of his wifs could not reasonably

be construed as an employment or connection in any business
cepacity proscribed by the above rule.

Agent T testified and the licensee admitted that
her husband possessed a key to the licensed premises. Ths
possession of the key alone was considered by the Division
a8 such business connection that would be violative of the
rule. The licensee explained that the possession of the
key by her husband was a convenience to her so that in an
emergency the premises could be opened for deliveries,
other employees or whatever. She described as a typical
emergency the illness of a child,.

The subject of a disqualified husband's participa-
tion in a licensed premises owned by a wife has been previ-
ously treated in this Division. In Re Szodowski, Bulletin
LOl, Item 1, conclusions were reached as follows:
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"In view of the evidence, there is strong
possibility that the defendant's husband, failing on
two cccasions to obtain & consumption license for
himself, engineered the scheme of having the d efendant
seek such & license and, if she were successful, to
operats under her license.

"However, it appsars equally plausibls, in
view of the defendant's ownership of the premises and
her having financed her husband'’s ‘'package? store busi-
ness thers, that, when he was unable in 1935 to obtain
a license for a tavern at the premises; he turned every-
thing over to her so that she might seek such a license,
and, as actual proprietor, conduct a tavern thereaﬁ

/
/

Hence, as here, the husband's association with the 1li-
consed premises was merely a presumption,which presumption
was rebuttabls,

In a parallel matter it was found that:

"..s At the time of_ the first investigation the
petitioner [husband] was sweeping the barroom, and

at the time of the sscond investigation he was repair-
ing the air-conditioning equipment. At that time
petitionsr's wife admitted that petitioner had been
cleaning the premises one day a week for a month past,
and had been making various repairs. She stated that
she thought that her husband was merely prohibited from
tending bar. I have decided to give her the benefit
of the doubt and, hence, I shall not institute discip-
linary proceedings against the licenseses for employing
an ungualified persom...." Re Disgual. #826, Bulletin
879, Item 10,

In the matter sub judice we have no svidence

that the husband did any act in furtherance of the business
other than possession of the kev and the frank admission
of the wife that such key had been used in emergenciss
P?ssession of such key can hardly be termed a connec-

tion in any business capacity, as requirsd by the

aforesaid rule,

We are guldsd by the principle of fairness.

"As with all administrative tribunals, the spirit of the
Alcoholic Beverage Law and its administration must be
read into the regulation....” Samusl Berelman, Inc. Ve
Camden, Bulletin 1940, Item 1, It wWould be menifestly
unfair to find the licenses gullty of violating the rule
merely because she provided her disqualifiesd husband with
e key for emergsncy purposes.

Since there appears to bs a lack of the neces-

sary preponderance of the evidence hersin, I recommend
that the licensee be found not guilty and the charge be
dismissed,

Conclusions and Order

No exceptions to the Hearer's report were filed

pursuant to Rule & of Stats Regulation No. 16,
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) _ Having carefully considered the entire record
herein, including the transcript of testimony, the ex-
hi?its and the Hearer's report, I concur in the findings
and recommendations of the Hearer and adopt them as my
conclusions hersin.,

1971 iccordingly, it is, on this 12th day of October
R 7 )

ORDERED that the charge herein be and the
same 1s hereby dismissed. ¢
. j

]
Richnard C. McDonough,

Director.

L, DISCIPLINARY PROCEEDINGS - GAMBLING (LIARS POKER) - LICENSE
SUSPENDED T'OR 15 DAYS, LESS 5 FOR PLEA - APPLICATION FOR
FINE IN LIEU OF SUSPENSION GRANTED.

Fsgt

In the Matter of Disciplinary
Proceedings ageinst

Ye Olds Retskeller of Cranford, Inc.
t/a Yo 0lde Ratskeller

523 Centennial Avenus GCONCLUSIONS
Cranford, W. Ja, and
OHRDER

Holder of Plenary Retall Consumption
Licenss G-b6, issued by the Township
Committee of Cranford.

St Si? S St St

Licenges, Pro se
Edward F. Ambrose, Esg., Appearing for Division

BY THE DIRECTOR:

Licenses pleads pnon vult to a charge alleging that on
August 26, 1971, it permitTed gambling, viz., wagering on & gams
of "Lisrts Poker" utilizing serial numbers on Unlitsed States
currency, for money stekes on the llicensed premises, in viola-
tion of Rule 7 of State Rggulation No., 20.

Absent prior record the license would normally be sus-
pended for fifteen days, with remission of five days for the
plea entered, leaving a net suspension of ten days. Re Dowling,
Bulletin 1945, Item 7. However, the licensee has made appllication
for the imposition of a fine in lieu of suspension 1in accordsnce
with the provisions of Chapter § of the Laws of 1971,

Having favorablyiconsidered the spplication in gquestion,
I have determined to accept an offer in compromise by the licenses
to pay & Tine of $4,00 in lieu of suspension.

Accordingly, it is, on this 15%th day of October 1971,
ORDERED that the payment of & 300 fines by the licenses

is hereby saccepted in lleu of a suspension of licensse for ten (10)
days.

Richard C. dMcDonough
Director
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5. DISCIPLINARY PROCEEDINGS - SALES TO MINORS - LICENSE SUSPENDED
FOR 15 DAYS, LESS 5 FOR PLEA -~ APPLICATION FOR FINE IN LIEU
OF SUSPENSION GRANTED. )

In the Matter of Disciplinery
Procesdings sgainst

Poter McAndrew
t/a Peteris Place
5% Zeabriskis Street GCONCLUS IONS
Jerssy City,; N.J., : ggd
OHEDER
/

Sgne? = gl

ig®

Holder of Plenary Retail Consumption
License C-418, issusd by the Municipal
Board of Alccholie Beverags Control of
the City of Jersey City.

Licensee, Pro sse
Walter H., Cleaver, Esg., Appearing for Division

BY THE DIRECTOR:

Licensse plesds non vult to a charge alleging that on
August i, 1971, he sold slccholic beverages %o two minors,
both age eighteen, in wviolation of Rule 1 of State Hegulation
No. 20,

Licensee has a prlor record of suspension for twenty
days by the Director, sffective April 17; 1963 for possession
cf alcocholic beveragss not truly lebeleds Re McAndrew,
Bulletin 1512, Item 9. Prior record of suspension for dissimilar
violation cccurring more than five years ago disregardsd for
penalty purposes, the license would normally be suspended for
fifteen days, with remission of five days for the plea entered,
leaving a net suvspension of ten days. BRe Jack's Bar, Inc.,
Bulletin 1967, Item 7. Howsever, the licenses has made application
for the imposition of a fine in lieu of suspensiocn in accordance
with the provisions of Chaepter § of the Laws of 1971l.

Having favorably considered the application in gquestion,
I have determined %o accept an offer in compromise by the
licensee to pay a fine of $4,00 in lieu of suspension.

Accordingly, it is, on this 15th day of October 1971,
ORDERED that the payment of & $4,00 fine by the

licensee 1s hereby asccepbted in liew of & suspension of license
for bten (1G] days.

Richerd C. Mclonough
Dirsctor
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6., DISCIPLINARY PROCEEDINGS - SALE IN VIOLATION OF RULE 1 COF
STATE REGULATION NO. 38 - HINDERING INVESTIGATION -~ SALE TO
MINOR - LICENSE SUSPENDED FOR 50 DAYS, LESS 10 FOR PLEA,

In the Matter of Disciplinary
Proceedings agalnst

Willism A. Doyle

)
)
1,806 Broadway )

Union CGity, N. J., CONCLUSIOuS

) and -

- Holder of Plenary Retail Consumption ORDER |
License C~120, issued by the Board ) /

of Commissioners of the City of
Union City.

— e — —— - d— — —— —— o So— m— — —— v g— o —

Licensses, Pro se
Edward F. Ambrose, Esq., Appearing for Division

BY THE DIRECTOR:

Licensee pleads guilty to three charges alleging
that (1) on June 25, 1971 he permitted the sale of alccholic
beverages for off-premises consumption during prohibited
hours in violation of Rule 1 of State Regulation No. 38;

(2) on June 25, 1971 he caused the hindrance and delay of an

- investigation being conducted by investigators of this
Division in wiolation of Rule 35 of State Regulation No. 20,
and (3) on July 30, 1971 he permitted the sale of alcoholic
beverages o & minor, age 16, in violation of Ruls 1 of
State Regulation No. 20.

: Absent prior record, the license will be suspendsd
on the first charge for fifteen days (Re Barnes & Mazvack,
Bulletin 200L, Item 10); on the second charge ior ten days
(Re The Stonenouse, Inc., Bulletin 1985, Item 3, and Re
Callahan, Bulletin 1967, Item 6), and on the third charge
for twenty-five days (Re J.B.T., Inc., Bulletin 1996, Item
7)1, meking a total of fifty days, with remission of ten days
for the plea entered, leaving a net suspension of forty days.

Accordingly, it is, on this 15%th day of October 1971,

ORDERED that Plenary Retall Consumption License C~120,
igssused by the Board of Commissioners of the City of Union City
to William A. Doyle, for premises U806 Broadway, Union City,
be and the sams is hereby suspended for forty (IL0) days, com-
mencing at 3 a.m. Monday, November 1, 1971, and terminating at
3 a.m. Saburday, December 11, 1971,

Richard C. McDonough,
Director.
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7. DISCIPLINARY PROCEEDINGS - AMENDED ORDER STAYING SUSPENSION.

In the Matter of Disciplinary )
Proceedings against
)

Mario Marranzinl snd Italia

Marranzini )
t/a Melrose Hotel & Restaurant '
1y E. Garfield Avenue ) AK.ENDED ORDER

tildwood, N. d.,

Holders of Plenary Retail Consumption :
License (0-21, issued by the 3Board of ) !
Commissioners of the City of Wildwood. /

Cafiero eng Balliette, Esgs., by William M. Balliette, Jr.,
Esg., Attorneys for Licenseses
Walter H. Cleaver, KEsg., Appearing for Division

BY THE DIRECTOR:

On October 7, 1971 Conclusions and Order wsre
entered herein suspending the license for fifteen days com=-
mencing October 25, 1971, after licensees pleaded non vult
to a chargs alleging that on August 15, 1971 they sold al-
coholic beverages to a minor, age seventsen, in violation
of Rule 1 of State Regulation No. 20. Re Marranzini, .
Bulletin 2012, Item 7 .

Investigation priocor to the commencement of the
suspension indicates that the licensees are not presently
operating on a substantial full-time basis. Thus no ef-
fective penalty can be imposed at this time. I shall, there-
fore, amend the order to provide that the said psriod of
suspension be deferred until such time as the licensed busi-
ness is being operated on a substantigl full-time basis.

Accordingly, it is, on this 19th day of October
1971,

ORDERED that the fifteen-day suspension of plenary
retail consumption license (C~21, issued by the 3card of
Commissioners of the City of Wildwood to._Mario Marranzini
and Italie Marrenzini, t/a Melross Hotsel & Restaurant, for
premises 1llli E. Garfield Avenue, Wildwood, be and the same
is hereby deferred, the effective dates of said suspension
to be fixed by further order as aforesaid.

0 N B

Richard C. McDonough,
Director.




