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BRIEF OF APPELLANT.

The bill was filed in this cause by an attorney
and counsellor at law against a former client to
restrain the client from setting up certain de-
fenses in a suit pending in the Hudson County
Circuit Court.

- The facts leading up to the filing of the bill
are as follows:

In March, 1906, the defendant was indebted to 3q
the complainant in about $500 for legal services
rendered between August, 1903 and March, 1906.
In the latter month, the defendant disappeared
from New Jersey, and from the time of his dis-
appearance until nearly a year later, the com-
plainant had no knowledge or information as to
the whereabouts of the defendant or of his place
of abode.

Under the circumstances related hereinafter,
the complainant issued an attachment in Septem-
ber, 1906, against the defendant, and levied upon
certain moneys which the defendant now denies
having any interest in (p. 54 top.)
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Previous to the disappearance of the defendant,
a judgment was entered against him in favor of
Dr. Chambers, execution issued, the defendant
examined in supplementary proceedings, and a re-
ceiver of his assets appointed. In the latter part
of July, 1906, the receiver served upon the com-
plainant a certified copy of his order of appoint-
ment, and demanded possession of papers and
property of the defendant. The complainant
thereupon communicated with the sister and moth-
er, the only relatives of the defendant, known to
complainant for the purpose of notifying him of
the appointment of the receiver, and for the fur-
ther purpose of serving upon him a copy of com-
plainant’s hill for services.

Upon being informed that the defendant was
in Chester, Massachusetts, complainant mailed to
the defendant the copy of the order appointing
the receiver. The defendant refused to accept the
envelope which bore the complainant’s name, and
address, and the same was returned unopened and
marked “Refused.”’ Immediately thereafter the
complainant notified the sister of the defendant
of the demand made by the receiver upon him,
whereupon the sister of the defendant claimed to
be the true owner of the papers and property in
the possession of complainant, and demanded de-
livery.

So that, on September 20th, the date of issuing

the attachment, the situation was that for six
months past the complainant had been unable to
get any trace of the defendant, did not know of
his place of abode or his whereabouts, had no
means of communicating with him whatever ex-
cept as above stated. He was informed by the
Chief of Police of Chester that the defendant was
no longer there, and an active effort was being
made by the sister of the defendant to obtain
possession of the only property defendant had
within or without the jurisdiction of New Jersey.
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Complainant then caused to be issued a writ of
attachment against the property of the defendant,
and entered the usual defaults. The notice of the
attachment was published in the Jersey Journal
five weeks successively, commencing November
20th, 1906.

On January 18th, 1907, complainant was noti-
fied that the defendant’s appearance to the suit
had been entered by Clarence Kelsey, his attorney
(P. 24).

Later, John J. Mulvaney was substituted as de-
fendant’s attorney. Declaration, with bill of par-
ticulars was then filed, and served. Pursuant to
demand, a further bill of particulars was served
and later a third bill of particulars was served
upon defendant.

So that before the defendant’s time to plead
had expired, he had before him a detailed state-
ment of every item of plaintiff’s demand (p. 25,
middle).

The defendant then defaulted in filing a plea,
and judgment was about to be entered by the
plaintiff, when an agreement was made between
the plaintiff and the defendant’s attorney that
the defendant might have further time to plead,
providing that the plea filed would be confined to
a plea of general issue.

The cause was finally tried at the September
Term, 1908, before Judge Speer and a jury, and
resulted in a verdict for the plaintiff for $514.
The defendant was represented at this trial by
another attorney, Mr. Herman Berg. In the fol-
lowing month the defendant obtained a rule to
show cause why a new trial should not be granted.
After argument this rule was discharged (p. 28,
top).

Again in January, 1909, a fourth firm of attor-
neys, Messrs. Heine & Herr, made application to
open the judgment, which was finally denied (pc
28, bottom).
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Some time later, another attorney representing
McBride, instituted a summary proceeding in the
Court of Chancery against the complainant, claim-
ing that the moneys attached were the property
of McBride’s sister (p. 27, bottom). In this pro-
ceeding McBride appeared as a witness, and swore
that the money attached was not his property (p.
25, top). At the top of page 54 in the present
case, he also swore that the money attached was
not his property.

Two years later, in September, 1910, the de-
fendant’s present attorneys, being the sixth in
the case, applied to the circuit court to open the
judgment, on the ground that no plea had ever
been filed by the defendant, and that no issue was
tried by the jury which rendered the verdict. Thin
application to open the judgment was successful,
and defendant was granted time to plead. He
then filed a plea of general issue and several pleas
setting up that the claim of the plaintiff was for
attorney’s fees, charges and disbursements, and
that no bill thereof had been served upon him be-
fore the suit was begun. Then the complainant
in this cause filed the present bill, seeking to re-
strain the defendant from setting up the last de-
fense mentioned, on the ground that it is inequit-
able and unjust and contrary to the agreement
made between the plaintiff and defendant’s attor-
ney after default, permitting the defendant to
plead general issue.

The filing of the plea objected to is a breach of
the agreement made between the complainant and
the defendant’s attorney, after plaintiff was entit-
led to judgment whereby the defendant was per-
mitted to file a plea of general issue.

The plaintiff and the defendant’s attorney
both testify as to this agreement (p. 27, bottom),
and p. 34, top). It is not denied by the defend-
ant.
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At the time of making the agreement, the plain-
tiff was entitled to judgment. By the agreement
he waived his right to enter the judgment, and
the defendant acquired the right to file a plea
of general issue. By that agreement, the defend-
ant was confined to a plea directed to the merits
of the case. He had already lost his right to file
the plea setting up the technical defense now
sought to be interposed, and the agreement be-
tween the parties was specific that the plea that
the defendant should file was general issue.

Four years later, the defendant is attempting
to take advantage of his long default, and file a
plea setting up defenses contrary to the letter
and spirit of his agreement.

Is it fair, just or equitable that at this time the
defendant should be permitted to file the pleas
that he agreed not to file four years ago? It
must be kept in mind that for four years the de-
fendant has had in his possession full and com-
piete bill of particulars, showing every detail of
the plaintiff’s claim. Notwithstanding this com-
plete knowledge on his part, and the agreement
to confine himself to the plea of general issue,
and notwithstanding the fact that the entire claim
of the plaintiff is now outlawed, defendant is in-
sisting upon the interposition of this technical
defense.

At the time the defendant first sought to inter-
pose the defense of non-service of the bill, many
items of the plaintiff’s claim were outlawed. The
items ran from August, 1903, to March, 1906.
The first effort to assert the technical defense was
in September, 1911, more than eight years after
part of the demand accrued.

There can be no question but that the attorney
had a right to bind his client in respect to this
matter.

10
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See

Gifford v. Thorn (Stock. 702-722) ;
Howe v. Laurence, 2 Zab., 99;

Price v. Ward, 1 Dutch. 225;

Davis v. First Nat’| Bank, 139 Ga., 702;
46 L. B. AL N. S. 750, and cases cited.

It is grossly inequitable for the defendant to
enjoy the rights acquired by the agreement, and
insist upon interposing the defenses barred by
his agreement. This particularly so, considering
the long period of time that elapsed before he first
sought to set up this defense, and the change in
the legal status of plaintiff’s demand.

II.

By the defendant’s own acts, he put himself in
a position where it was impossible for the com-
plainant to serve a bill of fees, etc., upon him.

In order to fully comprehend this controversy,
it is necessary that the testimony of the defendant
be read. It casts a light upon the character of
the defendant which it is quite necessary to under-
stand.

It will be remembered that before the defend-
ant left New Jersey for parts unknown, judgment
had been taken against him; he had been exam-
ined in supplementary proceedings, and a receiver
appointed. The complainant had rendered ser-
vices to him from August, 1903, to March, 1906,
without receiving compensation therefor. After
the defendant left, there was no means by which
the complainant could locate him, and defend-
ant’s sister was endeavoring to possess herself of
the property which was eventually levied upon in
the attachment.

That the defendant would have no communica-
tion with the complainant or receive any papers
from him is evidenced by the fact that the defend-

40 ant returned complainant’s letter, marked ‘“Be-
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fused.” Thereafter it was impossible to serve the
defendant at Chester, because he had left there
for parts unknown. Of course the defendant says
that he came back to New Jersey, but he did not
produce a single witness who saw him in New
Jersey during any portion of the period up to the
attachment suit. He did not produce his conven-
ient sister, who usually appeared to help him out
of his difficulties. If he had been in New Jersey,
he certainly would have produced a number of
witnesses to testify to his presence here. Be that
as it may, there was absolutely no way by which
the complainant could locate him or serve him.
The complainant was therefore left to his choice
of absolutely foregoing his claim and seeing the
property taken away by the sister, or of levying
his attachment.

The mental attitude of the defendant toward the
world at large, is somewhat a factor in this case.
Admittedly he went south on a kidnapping ex-
pedition some time in March, 1906. He says he
passed through New Jersey on the eleventh of
May, but only stopped long enough in Newark
to take the advice of counsel to leave at once.
He was a fugitive. He passed on to Massachu-
setts, where he finally was arrested, as he puts it,
by “this wife with the fraudulent decree” (p. 4l,
middle). His sister came to his rescue in Massa-
chusetts, and put up a thousand dollars cash bail.
That was in 1906. It is up yet. He does not
know why, “but the lawyers put some sort of a
claim on it” (p. 45, top). When asked whether
he had not had a lot of trouble with lawyers, he
characteristically replied, “They are a lot of
scoundrels—those that I have had to deal with”
(p. 45, top). At the bottom of the same page,
he admits swearing to an affidavit stating that he
went to see over twenty-five lawyers in Hudson
County, “They took my money and then lay
down.”

Q

30



10

20

30

8

We have here, in brief review, some of the men-
tal characteristics of the defendant, who is in-
sisting, notwithstanding the agreement of his at-
torney made way back in 1907, upon filing a plea
that before the beginning of suit no bill had been
served upon him.

To have found the defendant between the
months of March and September, 1906, would
have taxed the imagination and skill of Sherlock
Holmes.

This is not a case like Truitt v. Darnell, where
the defendant’s whereabouts were well known to
the plaintiff and service could readily have been
made. Here the defendant voluntarily put him-
self beyond the jurisdiction of our courts, and far
outside the knowledge of anyone residing in the
state, refused to accept communications from the
plaintiff, immediately moved away from the place
where that communication was sent, and departed
into the unknown. Then his sister comes forward
and attempts to take out of the jurisdiction the
only property out of which the plaintiff might
make his claim,—all this while there is a receiver
appointed for defendant’s assets in another cause
pending against the defendant.

It may be that under these circumstances it was
the plaintiff’s duty under the statute to serve a
bill of particulars. If it was his duty, then it was
impossible for the complainant to protect himself
in any way whatever. A lawyer in such case
would be absolutely at the mercy of an unscrupu-
lous client, notwithstanding there was an honest
debt due and plenty of property out of which it
might be made. The testimony of the defendant
at the top of page 54 casts a further ray of light
upon his peculiar mentality. He absolutely de-
nies having any interest in the subject matter of
the attachment. He states that the money which
was attached was not his but his mother’s. Not-

: withstanding that this apparently insolvent judg-
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ment debtor, for whom a receiver had been ap-
pointed, had no interest in the moneys attached,
he causes his appearance to be entered in the suit,
has engaged, and I hope—but doubt—paid six
different lawyers to conduct it, and eight years
after the institution of the suit, is still vigorously
fighting in the hope and expectation of preventing
complainant from asserting his just claim against
him. What the defendant has sworn to in this
regard may be true. But it is very far from the
conduct of the ordinary man,—so far that I doubt
whether it appeals to the reason of any member
of the Court.

I contend that under the circumstances of this
case, the Court of Equity has power to afford ap-
propriate and adequate relief (Board of Freehold
ers v. Veght, 15 Vr., 511 and cases).

“The power of the Court of Equity to pre-
vent a defendant by injunction from setting
up the statute of limitations as a defense to
an action at law which he has wrongfully

rocured to be restrained until sufficient time

as elapsed to render such a defense available,

must, 1 think, on the plainest principles of

justice be regarded as entirely free from
doubt” Lamb v. Martin, 43 N. Jy Eq. 36.

One accepted principle on which courts of equity

give relief is to prevent an advantage gained at
law from being used against conscience (Doughty
v. Doughty, 2 Stockt., 347).

“No party can insist upon a condition pre-
cedent, when its known performance has been
caused by himself. Such non-performance
would not prevent the vesting® of an estate,
nor can it prevent the accruing of a right, or
its enforcement by action. It in effect amounts
to a waiver.” N. Y. v. Butler, 1 Barb., N.
Y., 325, 337. To the same effect, Doll v. No-
ble, 115 N. Y., 230; also Clarke v. Crandall,
27 Barb. (N. Y.) 73.

Respectfully submitted,

Randolph Perkins,
Pro se.

10

20

30

40






New Jersey Court of Exrors and Appeals

RANDOLPH PERKINS,
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On Appeal fronu
1 Chancery.
Brief for Re-
spondent.

VS.

JAMES T. McBRIDE,
Respondent.

The printed state of the case in this cause
was not served upon counsel for respondent
until June ioth, 1914, at which time counsel for
respondent objected to the state of the case
on the ground that the evidence of the witness,
George Britten, and also certain exhibits had
not been printed. Subsequently these were
printed and together with brief of appellant
were served upon .counsel for the respondent
on July 6th, 1914.

FACTS.

The appellant in his brief states that the
respondent was indebted to him in the sum of
about $500.00 ‘ for legal services rendered
between Awugust, 1903 and March, 1906, and
that in March, 1906, the respondent disap-
peared from New Jersey, and from that time
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until nearly a year later appellant had no
knowledge as to respondent’s whereabouts.

From the proofs in the case it appears that
appellant claimed that the respondent was
indebted to him for some $500.00 (18), but
that when he undertook to prove his claim,
after the respondent had been given an oppor-
tunity in the law suit to interpose his pleas to
the declaration of the appellant, the appellant
was unable to reply to such pleas and his
replication thereto was struck out on the
ground that it presented no legal answer (30),
and as a matter of fact judgment was entered
in favor of the respondent on July 10, 1912.

It may be true that the appellant had no
knowledge as to the whereabouts of the re-
spondent during the time stated, but it appears
from the evidence of the respondent that he
has lived in the state of New Jersey for fifty
years (47); that in March 1906 he went to
Georgia to get his children, returning to New
Jersey in May, 1906 (42); that on the twenty-
fifth day of July, nineteen hundred and six, re-
spondent was arrested in Massachusetts,
detained for five days and then came to Jersey
City (44), since which time he has continued
to live in Jersey City.

The appellant produces a letter addressed to
the respondent at Chester, Massachusetts,
which is returned marked “refused.” It does
not appear, however, that this letter ever was
seen by the respondent or that he ever autho-
rized it to be returned to the appellant, and
the respondent distinctly testifies that at no
time during the months of July, August, Sep-



tember or October, 1906, nor at any other time
did he refuse to receive any mail matter com-
ing from the appellant, nor did he give any
instructions to any one to refuse any mail
matter coming to the respondent from the
appellant (38). As a matter of fact the Court
state that this letter was received in evidence
for the sole purpose of showing what the
appellant did in endeavoring to locate the
respondent (21.)

This appears to be the only proof of what
the appellant did. He claims that he wrote a
letter to the respondent’s sister in Brooklyn
and also to the respondent’s mother, but there
is no proof whatever that any letter ever
written by the appellant to either the respon-
dent’s sister or mother was ever received by
either of them, and if the appellant was en-
deavoring in good faith to ascertain the
address of the respondent, it would seem that
caution would dictate to a prudent lawyer that
if he really desired to obtain proof of any effort
on his part to locate the respondent, he should
have sent his letter by registered mail so that
there might be no doubt as to its reaching
their destination. There is no competent
evidence that the appellant ever received any
information that the respondent was in Chester,
M assachusetts. Although the appellant knew
that this evidence was incompetent, yet he
endeavored to inject it into the case, but his
effort was frustrated by the Court and the
evidence attempted to be offered was stricken
out (22 and 23.)

On September 21, 1906, the appellant made
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an affidavit which was filed in the Hudson
County fircuit Court, and upon this affidavit
a writ of attachment was issued against the
respondent on September 23,1906 (24). Al-
though it is a fact, yet it does not appear,
except by inference from the bill of complaint,
testimony and memorandum of the Vice-
Chancellor, this writ of attachment was issued
upon the affidavit of the appellant verifying
the fact that the respondent was not in the
State of New Jersey at the time of the issuing
of the writ of attachment.

The respondent swears that he was in the
State of New Jersey on that day and that he
has lived continuously at No. 273 Sherman
Avenue in Jersey City from 1903 until 1907
(48), and the fact that the respondent was
living in Jersey City at that time is borne out
by the testimony of Mr. Britten, an attorney-
at-law of this state, and by correspondence
which took place at that time (57-59)» so that
as a matter of law the appellant was not
justified in any manner in issuing his writ of
attachment in September 1906.

Notice of appearance was served by the re-
spondent, whereupon the appellant served his
declaration in the law suit. Although demand
was twice made for further bill of particulars,
the respondent did not file a plea in the law
action. Notwithstanding the absence of a plea,
the appellant noticed the action at law for
trial and tried the case before Judge Speer in
the Hudson County Circuit Court at the Sep-
tember term 1908, and recovered a judgment.

The appellant states in his brief that the



respondent was represented at the trial by Mr.
Herman Berg. As a matter of fact the respon-
dent was neither present in person nor repre-
sented by counsel at the trial, nor was any
evidence offered on behalf of the defense, and
nowhere in the State of the Case, now before
this Court, does it appear that the respondent
was represented by counsel at the trial of the
action at law.

Upon the respondent learning that judgment
had been entered against him in the law action,
he took proceedings within a month to have
the judgmentset aside(28). In this efforthe was
unsuccessful. He subsequently took proceed-
ings in January, 1909,and endeavored to have
this judgment set aside, and again was un-
successful (28.)

He again in September 1910 made applica-
tion to have the judgment vacated and in this
effort the respondent was successful, and as
soon as the judgment was vacated he prompt-
ly filed his pleas, and upon the appellant filing
a replication, which was no answer to the
defense set up by the pleas, the replication
was stricken out and judgment entered in
favor of the respondent on July 10, 19122 (30).

The appellant contends that the filing of the
pleas objected to by him is a breach of, the
agreement made between him and the attor-
ney who appeared for the respondent in the
law action. This alleged agreement appears
on pages 27 and 34.
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An examination of the evidence of the ap-
pellant himself discloses that no agreement
was entered into except, that if the case was
called for trial before the attorney* who ap-
peared for the respondent in the law action
had filed a plea of general issue, then that the
case could be proceeded with as if a plea had
actually been filed. But we do not perceive
how by any possible imagination this alleged
agreement can be so construed as to limit the
respondent to filing a plea of general issue in
his law action.

The evidence of Mr. Mulvaney, who was
the attorney for the respondent in his law,
action, on page 34, is that he told the appel-
lant that he might consider a plea of general
issue as having been filed and serve a notice of
trial for the April term, 1908, as if the cause
were at issue, but nowhere does it appear that
Mr. Mulvaney ever agreed to confine his de-
fense to a plea of general issue.

Even, however, if he had so agreed, there is
nothing before this court to show that the
action had not been so instituted as to permit
the respondent to raise in the action at law
under the plea of general issue, the very de-
fense set up in the plea to which the appellant
now objects. Again if there was any agree-
ment between the attorneys in the law action
which could have been enforced, confining the
respondent in his action at law to a plea of
general issue, such agreement should have
been called to the attention of the court at law
and have been disposed of by such court, ff
the agreement was of such a nature that it
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could not be recognized or enforced by the
law court, we cannot conceive of any principle
by which equity will now enforce it¢

The appellant contends that there can be no
question but that the attorney had a right to
bind his client in respect to this matter, and
he cites several cases.

Such a contention on the part_of the appel-
lant is most remarkable in view of Section n
of the Practice Act requiring agreements made
out of court between counsel relative to the
conducting of cases to be made in writing in
order to be binding.

It would seem to us that even if such an
agreement had been .made by Mr. Mulvaney,
yet if it were not in writing he was not bound
by it, and if he was not bound by it, certainly
no attorney substituted in his place thereafter
was bound by it. Ifit be true that a court of
equity will enforce agreements between coun-
sel, which are not in writing, respecting the
conducting of an action at law, then Section
ii of the Practice Act is a mere delusion.

The case of Griffin vs. Thorne, i Stockton
page 722, was a case in which a solicitor had
consented in writing to the entry of a decree
and the client made no effort to show that
the solicitor was not authorized by him to
consent to the making of such a decree. It s
not at all in point because until the client
shows an absence of authority on the part of
the solicitor to consent in writing to the mak-
ing of a decree, it is presumed that the solic-
itor had such authority.

The case of Howe vs. Lawrence, 2 Zab*



page 99, is a case directly opposed to the con-
tention of the appellant. It holds that agree-
ments between counsel as to the manner of
conducting a cause will be respected and en-
forced by the court. This surely means the
court in which the cause is pending and not
in any other court, and if the appellant had
desired to have this alleged agreement en-
forced, his remedy was solely by appeal to the
authority of the court at'law to control such
agreement and not by appeal to a court of
equity. And the case goes still further and
holds, that unless an attorney has the consent
of his client his agreement to waive a sub-
stantial legal right of his client, will not be
enforced in a court of law.

The case of Price vs. Ward, i Dutch. 225, is
likewise not in point, because in that case the
agreement was reduced to writing.

We submit therefore that this contention on
the part of the appellant should be overruled.

II.

The appellant secondly contends that the
respondent by his own acts put himself in
a position where it was impossible for the
appellant to serve a bill of fees, etc., upon
him.

He states in his brief that before the respon-
dent had left the State of New Jersey judg-
ment had been taken against him but there is
no proof whatever that any judgment had
been taken against the respondent prior to the
respondent going to Georgia in March, 1906.



There was proof that a suit was pending in the
Supreme Court instituted against the respon-
dent by Talbot R. Chambers, but that is as far
as the proofs go (18.)

There is also proof, as appears by the letter
of August 9, 1906% that some paper had been
served upon the appellant as attorney for
the respondent, but the letter to respondent
does not mention a judgment, and more-
over was addressed to the respondent at
Chester, M assachusetts, at a time when the
respondent was living in Jersey City. The
letter is dated August g9, 1906 (20) and the
respondent returned to Jersey City on the
last day of July 1906 (44), and he has
remained in Jersey City ever since that time
(4’%21e appellant urges that the respondent
returned the appellant’s letter marked “re-
fused.” There is no proof that this letter
ever came to the hands of the respondent, or
that he ever saw it, while there is proof that
he was in Jersey City at the time when the
letter was sent to Massachusetts, and there is
proof that he received letters at his home No.
273 Sherman Avenue, Jersey City, which were
sent to him by Mr. Britten his attorney (57-59),
and the respondent himself testifies that he saw
the appellant but that he did not speak to him
because of a quarrel (52.) But be that as it
may, there is no proof that the appellant made
any attempt whatever to locate the respondent
in Jersey City during the period commencing
August 1ast, 1906, and prior to the issuing of
the writ of attachment.
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The appellant states on page 7 of his brief
that the respondent was on a kidnapping ex-
pedition, and that he was a fugitive. So far
as the proofs go, he may have been entitled to
the custody of his own children. There is
nothing to show anything to the contrary,
while on the other hand the only proof that
we have upon the subject is that the respon-
dent’s wife had obtained a fraudulent decree
in Ohio, but the purport of the decree is not
disclosed. There is no proof whatever that
even though the respondent was arrested in
M assachusetts in 1906, he has ever been con-
victed of any crime or been called upon to
answer any suit.

The appellant attacks the mentality of the
respondent because he interposes a defense to
the suit which the appellant had instituted
against him at law, although the respondent
admitted that he had no interest in the res
which had been attached. We respectfully
insist that the respondent was perfectly justi-
fied in interposing any defense that he saw
fit, and even though he had no interest in the
res yet it was of the utmost importance to him
that he should not have a judgment rendered
against him which was wholly and entirely
unjust. And the attacks of the appellant upon
the honesty and integrity of the respondent
are wholly uncalled for, are foreign to the
issue and even if material or relevant the truth
of the statements contained in these attacks is
not borne out by proofs.

The appellant admits that from February,
1904, the respondent had paid himrnothing for



11

Bis serviees, and to permit a creditor to dysue
dowrit ool attachment against o debtor when he
maintains o residence o thiv state, simply
bevawse the debtor happens to be temporarily
ahsent from the state, @8 to touwntenance 1
procedure which has pever yet received the
sancetion of the Tegislature,

The case of Lamd ve, Marting 43 g, page
Yo, dnstead of sustadning the appellant ds an
puthority against biv contention, Tn that tave,
Ay appears by the vecond syllabus, it wvas held
fhat it is an dndispevable requisite to sueh
power when dnveked by 2 complainant fhat
he moust prove that he was prevented by fhe
aet ol the defendant from suing until his action
at law was barred.

Inthis case, the action ot law of the ap-
pellant would wot have been barred uwntil
Woareh, U900, ff awy, he bad, and he tould at
pnytime bave served the defendant with
faved bill of costs and 0f not paid, be could
bave fostitoted his action, and so long ay fhe
fefendant remained without the State of Yoy
Jersey, just so long would the statute of lini-
fotions have failed to be of benvefit to him i
biv defense, had he raised it

Po the cave eited by the appellant, the com -
pladnant was dended the relief souwght on the
grovnd that she had allewed the statute to
extinguish her right of action ot law, by her-
self wrongfully procuring v dnjunction re-
straining proceeddings ot Law,

The cave of Dowghty veo Dowghty, 1 Stock-
fony, page 34T iy similar to the vase of Board
of Freeboldery vo,o Veghte, 44 Law, §11, and
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the principles laid down in each of these cases
is sound. This principle is to the effect, that
equity will prevent a defendant from pleading
the statute of limitations when by his fraudu-
lent conduct he has made it inequitable that
he should be permitted to exercise this right.

In the present case there is no evidence
whatever that the respondent has been guilty
of any fraudulent conduct whatever. If it be
true that this respondent has been guilty of
fraudulent conduct by leaving the State of
New Jersey temporarily, as appears from the
proofs, then any debtor must remain within
the jurisdiction of the Court or else, if he go
away for a temporary period, even though he
maintains a residence in the State, a cteditor
can institute suit by attachment and then de-
prive the debtor of a defense which he would
otherwise have, had he remained within the
jurisdiction of the court.

We respectfully submit that if any conduct
in this litigation is unconscionable, it is that
of the appellant in issuing a writ of attach-
ment against a respondent, whom he has
known to be a resident of this jurisdiction for
a number of years and take advantage of his
temporary absence* for the purpose of em-
barrassing him and obtaining undue advan-
tage. It is true that no party can insist upon
a condition precedent when its non perform-
ance has been caused by himself.

We will concede that if the defendant in
this case had left the State of New Jersey for
the purpose of preventing the appellant from
serving a taxed bill of costs, or if he had re-
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mained away from the State for a period in-
compatible with the idea of temporary ab-
sence, then the appellant might have some
foundation upon which to raise the equity of
his position.

In this case however the respondent is not
responsible for the non service of the taxed bill
of costs, neither has he at any time done any-
thing to deceive the appellant or to deprive
the appellant of the right to serve his taxed
bill of costs upon the respondent at all reason-
able times, had the appellant seen fit so to do.

It seems to us that the question of whether
this suit was started by attachment or not is
not material to the issue, and as a matter of
fact all the proceedings in the case, after the
entry of the appearance of the defendant, are
by statute directed to be carried on in the
same manner as if commenced by summons.
Therefore we think that for the purposes of
this argument, the manner in which the suit
was instituted can be entirely disregarded.

The appellant himself testified that he had
an account with the respondent which covered
the period beginning in February, 1904, and
ending in March, 1906. Therefore under our
statute even if each transaction is to be re-
garded as a separate transaction, the statute
of limitations would not have run against his
claim for services rendered in February, 1904,
until February, 1910, so that the appellant had
over a year and a half after the institution of
the action at law, which was brought by him,
before he could possibly have been barred by
the statute of limitations in any way.



Supposing the respondent had been actually
served with a summons in the law action.
Can there be any doubt but that he would
have had the legal right to plead the same de-
fense as he has now pleaded? If this ques-
tion is answered in the negative and it is con-
ceded that the respondent could have pleaded
the same defense in his law action, if the suit
had been instituted by summons, then it must
also be conceded that the appellant cannot at
this time succeed in his contention that be-
cause he took advantage of the respondents
temporary absence from the State of New
Jersey and issued a writ of attachment, he
should be permitted to prevent the respondent
from now raising a defense in the action at
law to which the respondent is legally entitled.

We therefore submit that under any aspect
of the case the decree of the Court of Chan-
cery dismissing the bill of complaint herein,
was correct and should be affirmed.

MELOSH & MORTEN,

of Counsel with Respondent.
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Notice of Appeal.
(Filed, March 16, 1914.)

3l« (Eljamrrg of Nnu Jirrorg.

Between

Randolph Perkins,

Complainant, On Bill &
i :

and
James T. McBride,
Defendant.

The complainant hereby appeals from the final
decree made in this Court in the above stated
cause, and from the whole and every part there-
of, to the Court of Errors and Appeals in the last
resort in all causes.

Dated, February 24th, 1914.

Randolph Perkins,
Solicitor for and of Counsel pro se.

I conceive there is good cause for appeal in the
albove stated cause.
Randol ph Perkins,
Solicitor for and of Counsel pro se.
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Petition of Appeal.
(Filed, March 16,

jBeto 3[ersep Court of errors anti appeals.

Between

Randolph Perkins,

Complainant-Appellant, On ﬁfnﬂeal
and Chancery.

James T. McBride,
Defendant-Respondent.

To the Honorable, The New Jersey Court of Er-
rors and Appeals:

The Petition of Randolph Perkins, the com-
plainant-appellant in the above stated cause, re-
spectfully shows:

That your petitioner finds himself aggrieved by
the final decree made in the Court of Chancery
by his honor, Edwin Robert Walker, Chancellor
of the State of New Jersey, bearing date the 26th
day of January, 1914, wherein the said Randolph
Perkins was complainant and the said James T.
McBride was defendant, in this respect, to wit:
that the said decree adjudges that the bill of
complaint filed by the complainant therein should
be dismissed with costs to the defendant to be
taxed, in which should be included a counsel fee
of Fifty Dollars to counsel for the defendant.

And your Petitioner humbly appeals from
the final decree and from the whole and every
part thereof, upon the ground that the same is
erroneous: for that the said ‘decree should have
adjudged that the said defendant should be re-
strained by the order and injunction of the hon-



Petition of Appeal.

ora'ble Court of Chancery of New Jersey from at-
tempting to maintain a defense pleaded in a cer-
tain action pending in the Hudson County Circuit
Court between Randolph Perkins and James T.
McBride, which defense was that said James T.
McBride was not served with a taxed bill of fees,
costs and disbursements, prior to the commence-
ment of said action in the Hudson County Circuit
Court.

Your Petitioner therefore prays that the said
decree of the said Chancellor may be reversed,
set aside and for nothing holden, and that your
petitioner may have such relief in the premises
as to this honorable court shall seem meet.

Randolph Perkins,
Solicitor for and of Counsel with Appellant.
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Answer to Petition of Appeal.
(Filed, March, 1914.)

Court of errors mto Appeals«

Between
Randol ph Perkins,

Complainant,
On Bill &c.
and

James T. McBride,
Defendant.

The answer of James T. McBride, respondent
to the petition of appeal of Randolph Perkins,
appellant.

This respondent not acknowledging all or any
of the matters which in the said petition of ap-
peal are contained to be true, for answer thereto
nevertheless says and admits that a decree was on
the twenty sixth day of January nineteen hun-
dred and fourteen, made and entered in the Court
of Chancery of New Jersey, in a cause for that
purpose mentioned in the said petition, as is
therein stated, but as to the substance and form
thereof, this respondent prays to refer thereto
when the same shall be produced.

And this respondent is advised and believes
that the said decree is agreeable to equity and he
prays that the same may be affirmed with costs
to be adjudged to this respondent.

Melosh & Morten,
Of Counsel with James T. McBride,
Respondent.



Bill.
(Filed, Aug. 26, 1912.)

In Cimttrerg of Ji2eto Jfersep.

To his Honor Edwin Robert Walker,
Chancellor of the State of New Jersey.

Humbly complaining, shows unto your Honor
your orator Randolph Perkins, of the Borough of
Woodcliff Lake, in the County of Bergen and
State of New Jersey. That he is an attorney and
counselor at law and solicitor in Chancery of said
State, and hath been such ever since the year
eighteen hundred and ninety-six. That in the
year nineteen hundred and six and previous there-
to your orator rendered certain services to one
James T. 'McBride, and that on or about the
twenty-first day of September, nineteen hundred
and six, the said James T. McBride was indebted
unto your orator in the sum of five hundred dol-
lars for professional services and disbursements.
That sometime previous to the said twenty-first
day of September, nineteen hundred and six, the
said James T. McBride left the State of New Jer-
sey for parts unknown to your orator, and con-
tinued to absent himself from said State of New
Jersey for a long period of time. That on the
twenty-first day of September, nineteen hundred
and six, your orator issued a writ of attachment
against said James T. McBride out of the Hud-
son County Circuit Court and attached rights and
credits which wEre believed by your orator to be-
long to the said defendant. That on the twenty-
ninth day of December, nineteen hundred and six
Clarence Kelsey, an attorney at law of this State,
entered an appearance in said attachment suit for
said defendant and notice thereof was on the
eighteenth day of January, nineteen hundred and
seven, served upon your orator. That your orator
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Bill.

afterwards filed a declaration in said cause with-
in the time required by law, and notice of substi-
tution of John J. Mulvaney as attorney for defend-
ant; was served upon your orator. That your ora-
tor at various times extended the time of the said
James T. McBride to file his plea, and finally en-
tered into an agreement with John J. Mulvaney,
attorney for defendant, that the cause should be
get down for trial for the September term nine-
teen hundred and eight, and tried as though a
plea of general issue had been filed. The cause
was regularly noticed for trial for the April
term, nineteen hundred and eight, and noticed for
the September term, nineteen hundred and eight.
That said cause proceeded afterwards Jo trial by
jury in the said Hudson County Circuit Court
and resulted in a judgment for your orator, which
was entered on the second day of October, nine-
teen hundred and eight, for the sum of five hun-
dred and ninety-seven dollars and costs.

And your orator further shows that afterwards
and on or about the thirtieth day of September,
nineteen hundred and ten, application was made
to the Hudson Cbuntv Circuit Court for an order
vacating the judgment entered in said cause, and
that said judgment was vacated because no plea
of the defendant was found on file in the Clerk’s
Office of said Hudson County Circuit Court. That
afterwards the said defendant obtained an order
from said Hudson County Circuit Court permit-
ting him to plead, and that among other defenses
the said James T. McBride has set up a plea that
he, the said defendant, was never served with a
taxed bill of your orator’s fees, charges and dis-
bursements prior to the commencement of said
action.

And your orator further shows, that prior to
commencing the said action in said Hudson Coun-
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Bill.

ty Circuit Court against the defendant, James T.
McBride, he made inquiries for the address of the
said defendant from the sister of the said defend-
ant, James T. McBride, Sara L. Reid, and also
from his mother, Catherine L. McBride, and that
neither of said persons would give to your orator
the said address of said defendant. That by the
public press your orator read that said McBride
was imprisoned in Massachusetts and sent a let-
ter to said James T. McBride, which was return-
ed marked “refused”, and your orator expressly
charges that the said defendant concealed himself
out of the State of New Jersey and that his ad-
dress and whereabouts were unascertainaible by
your orator.

And your orator therefore charges the fact to
be that the said defendant knowingly and pur-
posely placed himself beyond the jurisdiction of
the Courts of New Jersey and concealed himself
and his whereabouts from your orator, and by
said means prevented your orator from serving
upon him a copy of his taxed bill of fees, costs
and disbursements, and in effect waived the ser-
vice of the same, and that it would be grossly
inequitable, and in fact a fraud upon your ora-
tor, to permit the defendant to interpose the de-
fense of the aforesaid plea. That the interposi-
tion of said plea is in violation of an agreement
between your orator and the attorney for said
McBride to the effect that a plea of general issue
would be filed.

And your orator further shows that he exer-
cised all due diligence in his endeavor to locate
the said James T. McBride previous to the in-
stitution of the said suit in the Hudson County
Circuit Court, and that afterwards when said
McBride appeared complainant served upon his
attorney in the month of March, nineteen hun-
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dred and seven, a bill of particulars of complain-
ant’s claim against said McBride, and afterwards
on the twentieth day of March, nineteen hundred
and eight, complainant caused to be served upon
John J. Mulvaney, attorney for said defendant,
James T. McBride, a complete and adequate bill
of particulars showing all the items of the claim
and demand which your orator had against the
said McBride.

And your orator further shows, that it will be
grossly inequitable and unjust and a hardship
upon your orator to permit the said McBride to
file a plea setting up the fact that your orator
did not serve upon said McBride a .copy of his
bill for fees, costs and disbursements previous to
the commencement of said suit.

In tender consideration whereof and forasmuch
as your orator is without adequate remedy in the
premises by the strict rules of the common law,
and without the aid and intervention of this Hon-
orable Court, where matters of this nature are
properly cognizable and relievable, to the end,
therefore, that the said defendant, James T. Mc-
Bride, may without oath, (the oath-being hereby
waived), full, true and perfect answer make, to
all and every the matters aforesaid, as fully and
particularly as if the same were here again re-
peated, and he thereto particularly interrogated,
and that said defendant, James T. McBride may
be restrained by the order and injunction of this
Honorable Court, from attempting to maintain
the defense pleaded in the second plea in the said
action 'between your orator and defendant, now
pending in the Hudson County Circuit Court,
namely, that defendant was not served with a
taxed bill of fees, costs and disbursements prior
to the commencement of the.said action, and
that your orator may have; such further or other
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Bill. r

relief in the premises as the nature and circum-
stances of the case may require, and to your Hon-
or shall seem meet and agreeable to equity and
good conscience.

May it please your Honor, the premises consid-
ered, to grant unto your orator, not only the
State’s writ of injunction, issuing out of and un-
der the seal of this Honorable Court, to be di-
rected to the said James T. McBride, restraining
him from pleading.or attempting to plead the
aforesaid second plea in the aforesaid action, but
also the State’s writ of subpoena, issuing
out of and under the seal of this Honor-
able Court, to be directed to the said James
T. McBride, commanding him on a certain day
and under a certain penalty therein to be ex-
pressed, to be and appear before your Honor in
this Honorable Court, then and there to answer
the premises, and to Stand to, abide by.and per-
form such decree therin as to your Honor shall
seem meet, &c.

And your orator, as in duty bound, will ever
pray, &c.
Randol ph Perkins,
Solicitor pro se.
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Answer.

(Filed, Sept. 18, 1912.)
m Cttanrerp of J3el Jergep.

Between

Bandolph Perkins,

Complainant Answer.
On Bill &c.
and
James T. McBride
Defendant.

The answer of James T. McBride, the defend-
ant to the bill of complaint of Bandolph Perkins,
the complainant. This defendant answering so
much of the bill of complaint herein, as he is
advised it is material or necessary for him to
make answer unto, answering says:

He believes the allegations in paragraph one
of said bill of complaint to be true, excepting as
herein denied or otherwise replied to. He denies
that in the year nineteen hundred and six, or at
any other time the complainant rendered any ser-
vices to this defendant for which this defendant
was indebted to the complainant in the sum of
Five hundred dollars, or any sum whatsoever,
either for professional services or for disburse-
ments.

This defendant admits that in the year nineteen
hundred and six, he left the State of New Jersey
for a temporary absence and went to the State of
Massachusetts. He avers that he left the State
of New Jersey on May 11th, 1906 and returned
to Jersey City on or about July 30th, 1906. This
defendant has no knowledge as to any agreement
alleged to have been entered into between the
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Answer.

complainant and one, John J. Mulvaney, as at-
torney for this defendant as stated in paragraph
one aforesaid, but this defendant denies that the
said John J. Mulvaney had any power to enter
into any such agreement as therein mentioned.
This defendant 'believes that the plaintiff did at-
tempt to bring on the trial of said action men-
tioned in paragraph one of said bill of complaint.

This defendant admits the allegations of para-
graph two of said bill of complaint.

This defendant has no knowledge as to any in-
quiry alleged to have been made by the complain-
ant to ascertain this defendants address as stated
in paragraph three of said bill of complaint.
This defendant admits that while in the State of
Massachusetts he endeavored to recover the pos-
session of his children from his wife, and in so
doing was arrested upon the charge of kidnap-
ping, and afterwards compelled to give bail to
answer said charge; which said proceeding was
taken for the purpose of permitting this defend-
ant’s wife to obtain the custody of their children
and place them beyond the reach of this defend-
ant. But this defendant denies that at any time
while he was in the State of Massachusetts he
was ever tendered a letter from the complainant,
and that he ever refused to receive any letter from
the complainant, and he denies that he concealed
himself outside of the State of New Jersey.

This defendant denies that he placed himself
beyond the jurisdiction of the Court of the State
of New Jersey, and concealed himself and his
whereabouts from the complainant, and on the
other hand avers that there was no reason why
he should have done so in the year nineteen hun-
dred and six, as he was not indebted to the com-
plainant for any moneys whatsoever and now
holds in his possession, receipts for moneys which
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Answer.

the complainant has charged against him, and
which the complainant knows are fraudulent
charges and charges for which this defendant is
not and was not in nineteen hundred and six or
at any other time since then liable to the
complainant. This defendant further answering
says, that he has 'been a resident of the State of
New Jersey for about fifty years; that since the
year nineteen hundred and four and until' the
year nineteen hundred and eight, this defendant
resided at No. 273 Sherman Avenue, in Jersey
City, with his mother, Catherine L. McBride, and
that his address was known to the complainant,
and that this defendant has continuously since
the death of his mother resided at the address
aforesaid and still resides there; and that if the
complainant believed that he had any reasonable
cause for action against this defendant to recover
any moneys, he could have served whatever papers
were necessary upon this defendant any time dur-
ing tlie year nineteen hundred and four or nine-
teen hundred and five or nineteen hundred and six,
excepting during the time that elapsed between
May eleventh, nineteen hundred and six and about
July thirtieth, nineteen hundred and six, when
this defendant was in the State of Massachusetts
for the purpose hereinbefore mentioned.

This defendant has no knowledge as to what
diligence was exercised by the complainant in his
endeavor to locate this defendant previous to the
institution of said suit in said Circuit Court, but
he avers that if ordinary diligence had been used
the complainant would have had no trouble in
serving papers upon this defendant of any nature
whatever. This defendant belies that a bill of
particulars of the complainant’s claim against
him was served upon this defendant’s attorney,
but he avers that the same was so indefinite, un-
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certain and unreliable that this defendant’s at-
torney was obliged to apply to the court to com-
pel the complainant to serve a more specific bill
of particulars of his claim, so that this defendant
might be able to determine how to prepare his
defense to said action.

This defendant denies that it is inequitable or
unjust to permit this defendant to file the plea
referred to in paragraph six of said bill of com-
plaint, and on the other hand insists that both in
law and in equity he is justified in so doing, and
that this court should not in any way deprive this
defendant of his legal rights in said action at
law.

Wherefore this defendant humbly prays to be
hence dismissed with his reasonable costs and
charges in this behalf most wrongfully sustained.

Melosh & Morton,
Solicitors and of Counsel with Defendant.
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Replication.

(Filed, Sept. 27, 1912).

In C&attretp of ifteto 3[etSep.

Between
Randol ph Perkins,

10 Complainant, ~ On Bill &.
and Replication.

James T. McBride,
Defendant.

The complainant joins issue on the answer ol
the defendant.
Randol ph Perkins,

Solicitor pro se.
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Decision of Vice Chancellor Lewis.

In Cimttmp of Beta 3[ersep.

Between
Randolph Perkins,
Complainantf On Bill &c.
and Memoranda.
James T. McBride,
Defendant.

Decided, January 16, 1914.

Randolph Perkins, Esq., Solicitor Pro Se.
Melosh & Morten, Esgs., Solicitors of De-
fendant.

V. C. Lewis:

There was no evidence of deception or fraud on
the part of the defendant, and he was under no
duty to remain continuously in this State. It was
disclosed by the testimony, however, that the de-
fendant actually was- in the State -when the at-
tachment suit was issued. He appears to have
been a resident for upwards of fifty years, and
his absence temporarily and arrest in Massachu-
setts, was due to unfortunate matrimonial diffi-
culties. Under all the circumstances of the case,
and the evidence produced at the hearing, I can
see no reason why the strong arm of this Court
should be raised to prevent the defendant from in-
terposing his defense at law. Laches were not
satisfactorily established and it differs materially
from an action where the .power of this Court is
called into play to prevent a defendant by injunc-
tion from setting up the Statutes of Limitation
as a defence to an action at law which he has
wrongfully procured, to be restrained until suffi-
cient time has elapsed to render such a defence
available.
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I am of opinion that the bill must be dismissed
and [ shall advise a decree accordingly.

A true copy.
Samuel K. Robbins,
Clerk.
Decree.
(Filed, Jan. 20, 1914.)
10 3tt Cicatuerp of jQeto 3[erseg,

Between

Complainant,  On Bill &

Randolph Perkins, . D?Cr§e
Dismissing
and Bill of
James T. McBride, Complaint.
80 Defendant.

This cause coming on to be heard in the pres-
ence of Randolph Perkins, counsel pro se and
Melosh & Morten, of counsel with the defendant,
and the court having read the pleadings and
heard the proofs offered by the respective parties,
and having duly considered the same, and being
of the opinion that the complainant is not entitled
to the relief prayed for in his bill of complain*.

It is on this twenty sixth day of January, in
the year of our Lord, one thousand nine hundred
and fourteen, on motion of Melosh & Morten, of
counsel with defendant,

Ordered, that the bill of complaint filed by the
complainant herein 'be dismissed with costs to the
defendant to be taxed, in which shall be included
a counsel fee of Fifty Dollars, to counsel for the
defendant.

10 Respectfully advised,

Vivia n M. Lew is,
n

30
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Testimony.

M C&ancerp of Beta) Jersey

Between:

Randol ph Per kins, /

Complainant, y Qn Bill, etc.
and ('Testimony.

James T. Mec Bride, \
Defendant. 1

Transcript of testimony taken in the above en-
titled cause, before Hon. Vivian M. Lewis, at the
Jersey City Chancery Chambers, on June the
fourth, nineteen hundred and thirteen.

Appearances :

Randolph Perkins, Esq., solicitor pro se.
Louis G. Morten, of the firm of Melosh & Mor-
ten, for the defendant.

Randolph Perkins, sworn in his own behalf,
testified as follows: I am an attorney and coun-
sellor of the Supreme Court of the State of New
Jersey, and a solicitor in Chancery, and have been
such since the June Term, in 1896. For a num-
ber of years previous to 1906, I represented the
defendant as his attorney and counsel, and solici-
tor, and rendered services in a number of matters
for him, some of which matters were in the Court
and some of which did not require attendance in
Court. He paid me from time to time, over a
period of years, but finally ceased paying any-
thing, although my services continued. After Feb-
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Randolph Perkins—Direct.

ruary lst, 1904, and until I ceased to represent
him, in the middle of 1906, he paid nothing for
services.

By Mb. Mobten:

Q. Prior to that, how did he pay yon? A. He
retained me by the case, based on the quantity of
time spent in each matter. At the end of March,
1906, he owed me $576.10, according to my books,
and my understanding of the matter. The last
time that he appeared in my office previous to the
institution of a suit against him for those serv-
ices,—were the 13th of March, 1906, as near as |
can fix it,—I fix that date by refreshing my mem-
ory from an entry in a book called a “call book,”
which is kept in my office, and such a book has
been kept there for fifteen years past, in which
book is entered the name of any person who comes
in or ’phones. I have searched through the call
book for 1906, and the last entry I find of Dr.
McBride being actually in the office was March
13th, 1906. Some time in March, 1906, I was in-
formed that there was a suit pending against Dr.
McBride, in which a receiver had been appointed
in supplementary proceedings; that was a case
pending in the New Jersey Supreme Court,—
Talbot R. Chambers v. James T. McBride. Hav-
ing previously acted as Dr. McBride’s attorney,
I was served with a restraining order in that suit.
At that time, | had in my possession various bonds
and mortgages, or conveyances of them, and had
collected as the proceeds of a forecloseure suit
about six hundred dollars. Dr. McBride disap-
peared from Jersey City some time early in the
summer of 1906.

Mb. Mobten : I oObject to that—that is a
conclusion; I ask that that be stricken out.
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Randolph Perkins—Direct,

The Witness: He disappeared from my
view and I read in the newspapers,—

Mr. Morten: I object to what appeared
in the newspapers.

The Witness: I made an effort to locate
him; I was well acquainted with Mrs. Sa-
rah Reed of Brooklyn,—Dr. McBride’s sis-
ter, and I wrote to her, asking for Dr. Mc-
Bride’s whereabouts. 1 will refresh my
memory by referring to office copy of a
letter written August the third, nineteen
hundred and six, to Mrs. Sarah L. Reed,
No. 76 St. James Place, Brooklyn.

Mr. Morten: I object to anything that
was contained in the letter unless it can be
shown that Mrs. Reed received it.

The Witness: I wrote the letter and di-
rected it, and stamped it and mailed it to
Mrs. Reed.

Mr. Morten: I object to anything that
was contained in the letter.

The Witness: I also wrote a letter to
Dr. McBride’s mother, Mrs. Catherine L.
McBride, of Brooklyn, asking the where-
abouts of the Doctor, and I received infor-
mation from Mrs. Reed that Dr. McBride,—

Mr. Morten: I object to that.

The Witness: It is necessary for me to
show in this case that I made a diligent
effort to locate Dr. McBride. It is a ques-
tion of whether I should have served him
with a bill of particulars, and I think it
is proper for me to show that I inquired
of his mother, and of his sister, and that
I received information from his sister by
letter.
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Randolph Perkins—Direct.

Q.  (By the Court.) Have you tne letter? A.
I did receive a letter from her, but I cannot find
it.
Me. Moeten: I object to the contents of
the letter.
The Witness : Pursuant to the receipt of
a letter from Dr. McBride’s sister, I sent
Dr. McBride a letter, the original of which
I produce. It bears date August ninth,
nineteen hundred and six. (jReads letter.)

“Dr. James T. McBride,

Chester, Mass.

Dear Sir:

I beg to enclose herewith copy of a paper
which has just been served upon me by Mr.
John S. McMaster. At the time of the serv-
ice of this paper, Mr. McMaster made demand
upon me for all papers, moneys, and every-
thing in my possession belonging to you.
Please advise me what to do.

Very truly yours,
Randolph Perkins.”

Me. Moeten : | object unless it can be
proved that Dr. McBride received it.

The Witness: | am endeavoring to show
that I made a diligent effort to find Dr.
McBride.

The Couet : I will admit it for that pur-
pose.

The Witness: In that letter, I enclosed
a copy of an order, appointing a receiver in
the case of Chambers v. James T. McBride,
which was signed by James E. Hendrick-
son, Justice of the Supreme Court, which I
produce and offer in evidence.

Me. Mo eten: [ object, if-the Court please,
on the ground that it is irrelevant» 1
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The Witness: The only object of intro-
ducing that is to show what I did in pur-
suance of an effort to find Dr. McBride.
It was enclosed in this letter.

The Court : I will accept it for that
purpose alone.

The Wit ness: I enclosed that letter with
the order appointing a receiver, in the en-
velope, and mailed it in Jersey City on
August the ninth, addressed to “James T.
McBride, Chester, Mass.,” having been in-
formed—

Mr. Mort en : I object.

The Witness: A number of days later,
this envelope was returned unopened to
me, personally, marked “refused”. 1 offer
the envelope in evidence.

Mr. Morten : I object to it.

The Court: It is just to show the effort
of Mr. Perkins to locate him. 1 will admit
it for that purpose.

The Wit ness : On August the ninth, nine-
teen hundred and six, I notified Mrs. Reed,
—Dr. McBride’s sister,—by letter, of the
service of the order, appointing a receiver,
upon me, and the demand that had been
made for me to turn over all papers and
documents and moneys belonging to Dr.
McBride.

Mr. Morten : I object.

The Witness: I wrote her a letter, bear-
ing date—

Mr. Morten : I object to the contents of
the letter.

The Witness: | received an answer from
Mrs. Reed to that letter.

Q (By the Court.)) Have you the answer
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there? A. The answer bears date the twenty-
fifth of August, nineteen hundred and six, and
is a demand upon me for the delivery to her of
all papers in my possession.

Mr. Morten : I have not seen that letter
(Mr. Morten looks at it). I object to that,
on the ground that it is not an acknowl-
edgment of the receipt of a previous com-
munication, and has nothing to do with it.

The Witness: The letter is not offered,
for the purpose of binding Dr. McBride by
anything said in the letter. Not being able
to ascertain the whereabouts of Dr. Mc-
Bride, and having information that he was
at Chester, Mass.,—

Mr. Morten : I object to the information.

The Witness: [ received information
from the Chief of Police of Chester—

Mr. Mort en : [ object; I ask to have that
stricken out.

The Court: Strike it out.

The Witne ss : | am offering this evi-
dence on the theory that what was in my
mind is important to show why he was not
served with the copy of the taxed bill of
costs befowNI began suit against him. I
wrote a letter to the Chief of Police of
Chester, Mass., stating that on August the
ninth I had mailed a letter to Dr. McBride
containing some important papers that had
been served on me, relative to his affairs,
and stating further, that the letter was
marked “refused;” stating that I under-
stood that Dr. McBride was arrested and
taken to Chester, and to kindly inform me
“if you will, where we can address him at
the present time. Thanking you in advance
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for your courtesy in this matter, I remain,
very truly yours, Randolph Perkins.” I
received a reply from the Chief of Police.

Me. Morten : I object to what the reply
stated.

The Witness: And based on the failure
to receive any information as to the where-
abouts of Dr. McBride, pursuant to the let-
ters 1 had written to his mother and his
sister, and the Chief of Police of Chester,
and the information from articles that ap-
peared in the public print as to his where-
abouts, I issued an attachment—and also
with knowledge that Dr. Talbot R. Cham-
bers had obtained a judgment against Dr.
McBride, and had examined him in sup-
plementary proceedings, and had a receiver
appointed, I issued an attachment against
the rights and credits, goods and chattels
of James T. McBride, in a suit brought by
myself to recover compensation for serv-
ices rendered to him. Previous to the in-
stitution of that suit I did not serve upon
him any taxed bill of costs, because from
the latter part of the month of March, nine-
teen hundred and six,.until the institu-
tion of this suit, I hfwlL Knowledge what-
ever as to his whereabouts, except the in-
formation derived from his sister, and
fi*fom the Chief of Police of Chester.

Mr. Morten : I object, if the Court please,
to the statement of that—I think counsel
should be confined to his statement that
he had no knowledge of his whereabouts.

The Court : Strike it out.

The Wit ness : [ had no knowledge of the
whereabouts of Dr. McBride except the in-
formation derived from hearsay, and the
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fact that the letter which I had addressed
to him was returned “refused.” After is-
suing the attachment, Dr. McBride ap-
peared—the affidavit was dated September
twenty-first, nineteen hunched and six;
the writ of attachment was issued two days
after, Up to the time of issuing that at-
tachment and until some months after-
wards, I was never able to locate Dr. Mc-
Bride and had no knowledge of his where-
abouts, except such information as I had
derived, as heretofore related. 1 took a
rule for default and published the notice
-of the advertisement in the Jersey Jour-
nal; it was published five times in the
Jersey Journal, five weeks successively, at
least once a week, commencing on the
twenty-fourth of November, nineteen hun-
dred and six. On the eighteenth of Janu-
ary, nineteen hundred and seven, I was
served with a notice of appearance on be-
half of James T. McBride by Clarence Kel-
sey, which was signed “Attorney for the
defendant,” subsequently thereto. That no-
tice says that on December twenty-nine,
nineteen hundred and six, he entered an
appearance for the defendant James T.
McBride in the attachment proceedings.
[ afterwards received notice of substitu-
tion. I afterwards received notice of sub-
stitution of Mr. John J. Mulvaney as at-
torney for the defendant, and later filed a
declaration in the cause, to which was an-
nexed a bill of particulars. The bill of par-
ticulars contained items running from the
eighteenth of August, nineteen hundred and
three, to the thirtieth of March, nineteen
hundred and six; in each instance giving
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the date of the rendition of the service
and the time spent; the name of the mat-
ter which was attended to, the number of
folios of typewriting. Later, Mr. Mul-
vaney, as attorney for the defendant in that
case, made a demand for a further bill of
particulars. 1 believe he served me with
an order of the Hudson County Circuit
Court, requiring me to furnish a further
bill of particulars. Pursuant to that de-
mand, and order, I served upon Mr. Mul-
vaney a complete bill of particulars, a
copy of which I produce, and ask that it
be marked in evidence.

Mr. Morten: Objected to on the ground
that it is irrelevant.

(Mr. Perkins then addresses the Court
and the stenographer is instructed not to
take the remarks down.)

Mr. Morten: I admit that in the suit a
bill of particulars was served upon the at-
torney which set forth all the, information
that could possibly have been served in a
demand, had it been made previous to suit;
but I say, that that fact that there was a
bill of particulars served after the suit
was commenced, is irrelevant to this case,
because the defense which we seek to in-
terpose in the lawsuit is that there was no
bill of particulars served before the suit.

The Court: I will admit it In evidence.

The Witness: No plea was filed on be-
half of the defendant, James T. McBride,
within the time required by law in that
suit, and at the request of his attorney, I
granted several extensions of time. De-
siring to bring the matter on for trial at
the September term, nineteen hundred and
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ten, I spoke with Mr. Mulvaney about fil-
ing his plea.

Mr. Morten: I wish to object to any
further—I wish to object to any further
evidence as to what took place previous to
the filing of the plea of the defendants;
not that I do not care to have it come out
in court, but I do not think it necessary
to burden the record in this case with a
statement of what took place, in view of
the fact that this proceeding is virtually
for the purpose of setting up a certain plea.

Mr Perkins: This is an equitable action
brought to restrain the Doctor from, at
this time, setting up that defense. Now,
one theory of the equity of the action is
this, that for five years, or four years, he
never filed any plea, and that the case was
tried under an agreement. It was tried
under an agreement, that it would be tried
as though a plea of the general issue had
been filed by the defendant. It was tried
before a jury, and I recovered a judgment
in that suit, and then several years after-
wards Mr. Morten examined the files of the
Hudson County Court and found no plea
on file at all, and then made a motion and
had my judgment opened up. So I say it
would be grossly inequitable now to have
him come in and file a plea four or five
years after the institution of this suit, and
his appearance in the suit.

The Court: Well, we will take the testi-
mony. [ shall take the testimony and I
will consider it,afterwards, as to whether
it is admissible. There is no doubt in your
mind that Mulvaney did represent him at
that time.
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Mr. Morten : There were four or five
attorneys in this case, and I don’t know
who did represent him at that time.

The Witness: The case was noticed for

trial for the April term, nineteen hundred .

and nine, I think it was; no, April term,
nineteen hundred and eight, and at the re«
quest of Mr. McBride’s attorney, the case
went over for the term. It was again no-
ticed for trial at the September term, nine-
teen hundred and eight, and no plea hav-
ing been filed, I then entered into a parol
agreement with Mr. Mulvaney—

Mr. Morten : I object to any testimony
as to a parol agreement on the part of an
attorney, to waive the filing of a plea.

The Witness: I called to Mr. Mulva-
ney’s attention to the fact that he had not
filed a plea, and that a judgment could have
been entered against him; and he said, “I
want to file a plea, and if you will permit
it, I will agree to file a plea of the general
issue,” and I said, “if you will—

Mr. Morten: I object to this.

The Witness: It all enters into the
equity of this suit; I said, “Suppose the
case is called for trial before you actually
file that plea.” He said, “Well, if the
case be actually called for trial before I
have filed a plea of the general issue—

Mr. Morten : I object to this.

The Witness : “We will go ahead and try
the case just the same as though a plea
of the general issue had been filed.” The
case was then tried at the September Term.
I never received any notice of the substi-
tution of attorneys from Mr. Mulvaney to

to
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Mr. Berg, but at the trial Mr. Berg ap-
peared and stated that he represented Mr.
McBride. The case was tried before Judge
Speer and a jury, in Hudson County Cir-
cuit Court on the second day of October,
nineteen hundred and eight, and a verdict
was rendered in my favor for the amount
of my bill, $514.00 and interest and costs.
A few days later, I was served with an or-
der in the Hudson County Circuit Court,
on motion of Mr. Herman Berg, attorney
for James T. McBride, directing me to show
cause why the verdict should not be set
aside and a new trial granted. This order
was returnable on the twentieth of Octo-
ber, nineteen hundred and eight, and on
that day the matter was argued, and the
rule to show cause was discharged; and
the court directed the defendant to pay the
costs of the application. On the fourteenth
of January, nineteen hundred and nine,
Messrs. Heine & Herr, acting as attor-
neys for Dr. McBride, served upon me an-
other notice of an application to open the
judgment. At the request of Mr. McBride’s
attorneys this matter was adjourned for sev-
eral weeks, and my recollection is that the
order was finally dismissed or discharged.
Shirtly before that, Mr. Herman Berg,
who represented Mr. McBride, instituted a
summary proceeding in this Court against
me as solicitor—in the effort to obtain an
order of the Couft requiring me to pay over
the six hundred dollars which had been at-
tached in the judgment suit, to Dr. Mc-
Bride’s sister—just a summary proceeding
on a petition; the matter was heard before
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Vice Chancellor Garrison on a short no-
tice to me; the matter was heard, and in
the meantime Mr. McBride was represented
by a firm of lawyers named Childs of New-
ark—a man named Childs of Newark, New
Jersey. McBride appeared and swore the
money that was attached was jiot his prop-
erty—he was the actively interested person
in the suit. The result of that proceeding 10
1s a record of this court, and Vice Chan-
cellor Garrison made an order requiring
me to hold the money, pending a suit to be
brought by Sarah R. Reed, as administra-
trix of the estate of Catherine L. McBride.
Catherine, the mother of Dr. McBride, had
died pending these proceedings. That suit
was instituted and the plaintiff fell into
default about three years ago, and is still
in default.

Mr. Morten: There is an agreement, 1
think, that the suit is not to be moved
until this other one is disposed of. We
agreed that the suit shall remain in status
quo.

The Witness : Lhere was a default be-
fore that agreement was male, in the ap-
plication by me for a judgment for the
defendant, and then, after that, it may be 30
that some agreement was made with Mr.
Mortem Some time after the application
to open the judgment, made by Heine &

Herr, Mr. Morten, of the firm of Melosh &
Morten, filed a petition with the Circuit
Court, setting forth that the defendant, Mc-
Bride has never filed any plea in the suit,
and prayed an order opening the judgment.
The matter was heard before Judge Speer,
who opened the judgment, on the theory
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that there was no issue which was tried
before the jury on October the second, nine-
teen hundred and eight. The judge granted
the defendant, James T. McBride, time to
file pleas, and among other things, a plea
was filed, setting forth that the plaintiff in
the suit had not—previous to the institu-
tion of the suit—served upon the defendant
a copy of his taxed bill of costs and charges.
Beplication was filed, which set up the
fact—

Q. (By the Court.)) Was any other plea filed?
A. Yes, sir, a plea of the general issue. Replica-
tion was filed to that plea, and on demurrer the
replication was struck out, or rather, the demur-
rer was sustained on the ground that it repre-
sented no legal—that the replication presented no
legal answer to the plea; and then I filed a bill
in this case, asking that Dr. McBride be retained
from filing such a plea, on the ground that it was
inequitable, unjust, and a fraud, and in contra-
vention of the agreement made between his attor-
ney and myself.

Cro ss Examination Reserved to a Later Date:
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Mr.John J. Mulvaney, sworn in behalf of the

complainant, testified as follows:

Direct Examination by Mr. Perkins:

Q. You are an attorney at law and solicitor
in Chancery of this State? A. Yes, sir.

Q. Do you know James T. McBride? A. Yes,
Sir.

Q. Yon were his attorney at one time, in the
suit of Randolph Perkins against James T. Mec-
Bride, in the Hudson County Circuit Court? A.
I was for a time.

Q. Qou succeeded Mr. Kelsey as his attorney?
A. Yes, sir.

Q. Do you remember whether or not you filed
a plea in that case in the Hudson County Circuit
Court? A. I don’t recall that I did.

Q. Do you remember whether there was any
conversation between you and Mr. Perkins, rela-
tive to your filing a plea for Mr. McBride? A.
I think there was some delay about the filing of
the plea.

Mr. Morten: | think the question should
be answered yes or no.

A. Yes, sir.
Q. What was it?

Mr. Morten: | oObject to any conversa-
tion between Mr, Perkins, the complainant,
and Mr. Mulvaney, regarding the filing of
a plea, if the purport of thav conversation
is that the case could be tried without the
plea being filed.

The Court: Let me hear the conversa-
tion.

A. T was dissatisfied with the bill of particu-
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lars annexed to the declaration. My recollection
is that the declaration was not served with the
summons, but was subsequently filed, and I did
not feel that the bill of particulars was specific
enough. I called Mr. Perkins’ attention to it, and
he then promised to furnish me with a further
bill. He did so, and I was not satisfied with that,
and then applied to the court for an order that a
further bill of particulars be furnished. During
the talks, many of them, that I had with Mr.
Perkins, he expressed a wish not to have the
trial of the case delayed, and that if I would—I
think he said at one time, “I assume your plea
will be a plea of the general issue,” and I said, “I
cannot see any reason for any other plea,” and
while the case was not at issue, at one term, I
agreed to accept notice of trial, or put the case
20 on the list—the date was in nineteen hundred and
eight, I get now from an affidavit which I signed
in nineteen hundred and ten. I do not recall that
date, except as I see it here, and it went off for
some reason, and I agreed with Perkins, during
the summer, that we would try the case at the
September Term. During the summer McBride
dismissed me and retained Mr. Herman Berg, and
I turned over to him all the papers that I had
relating to the case, with a statement of its then
present situation; after Mr. Berg succeeded me
there was no substitution of attorney on the rec-
ord, and Mr. Perkins sent to me, as the attorney
of record, a notice of trial for the September
Term, service of which 1 acknowledged, and I
forwarded the notice itself to Mr. Berg. That
was all my connection with it.
Q. Had you gone over the final bill of particu-
lars with Mr. McBride? A. Oh, yes, Dr. Mc-
40 Bride came to my office.

30
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Mr. Morten : I object to the answer.

A. Yes, sir. | — . T

Q. More than once? A. I cannot say as to
that last one. m S
Gross Examination by Mr. Mor ten : M

Q, Mr. Mulvaney, the time when you ceased to
represent Dr. McBride was the summer of nine-
teen hundred and eight. A. I say yes, because
those are the dates in this affidavit which I made
in nineteen hundred and ten. n

Q. But it was prior to the opening of tbe Sep-
tember Term, nineteen hundred and eight wheii
the case was alleged to be tried-—tried, to be tried.
A. Tt was sought to be tried by both Mr. Pdrkihs
and myself at the April Term. Something inter-
vened—I think there was delay in "Mr. Perkins’

office in furnishing the last bill of particulars.” 20

That is a hazy recollection I have now.

Q. And it Was previous to the September Term
following, that you had ceased to represent Dr.
McBride? A. Yes, sir, it Was prior to the notice
of trial for the September, Term; it was served
upon me in August, , -

Re-Direct Examination by Mr; Perkins :

Q You weie still the attorney of record in the
case? A. So far as I knew.

Q. You never had given substitution to any
one? A. I think I did; I think I gave Dr. Mec-
Bride a blank substitution—sent an order for
substitution with the name of the attorney left
out.

Q. What was your agreement with Mr. Perkins,
with reference to the trial of the case at the
April Term? 5

30
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Mb. Morten : Objected to as irrelevant
and immaterial to this issue.
The Cou rt : The objection is overruled.

A. Essentially that Mr. Perkins might consider
a plea of the general issue as having been filed,
and serve a notice of trial for the April Term
as if the cause were at issue, and we would dis*
pose of it during that April Term.

Re-Cross Examination by Mr. Mor ten :

Q. That was all based upon the condition that
he would give, you a more definite bill of particu-
lars? A. Yes, sir.

Q. When you delivered the papers to Mr. Berg,
was it at that time that you gave the substitution
in blank? A. No, sir. Prior to that. It was
after my dealings with Dr. McBride, personally,
had ceased, that Mr. Berg called upon me for the
papers.

Q. What time was that? A. I cannot say.

Re-Direct Examination by Mr. Perkins:

Q. I show you a copy of the bill of particulars
which has been offered in evidence, and I call
your attention to the fact that it was dated
March, nineteen hundred and eight; does that
refresh your memory as to whether the bill of
particulars had been served upon you before the
April Term, nineteen hundred and eight? A
This seems to be a carbon copy of a bill of par-
ticulars. My recollection, refreshed by this affi-
davit which I made in nineteen hundred and ten,
was that there were three separate bills of par-
ticulars. Now, this copy here appears to be
dated March, twenty-fifth, nineteen hundred and
eight, if that date is correct, I am quite certain
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in my mind that this was not the last one which
was served—one subsequent to that.

Q. I call your attention to a copy of an order
which you obtained from Judge Speer, requiring
the plaintiff to furnish a further and more spe-
cific bill of particulars. A. No, sir, that copy
does not say so; the order is that the plaintiff
show cause on the twenty-fourth of January, why
such a further bill of particulars should not be
granted, and I do not know from memory now,
whether we argued that rule to show cause on
January twenty-fourth or not.

Q. You are not clear, then, as to whether this
bill of particulars, that I have shown you, was
the last bill of particulars served or not? A.
No, sir, except the more or less hazy recollection
that I have that the last bill of particulars was
served after the opening of the April Term which
would, of course, indicate that this was not the
last bill of particulars.

%
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Randolph Perkins—Direct.

Mr. Randolph Perkins Resumes the Witness
Stand:

The bill of particulars which was dated March
twenty-fifth, nineteen hundred and eight, was the
final bill of particulars which was served, and
the conversation which I had with Mr. Mulvaney
about proceeding to the trial of the case, as though

10 a plea of the general issue were filed, was pre-
vious to the opening of the April Term, and then

it was also after the case had gone off, the April
Term.

Mr. Morten : My client is not here. I
don’t know why he is not here. The evi-
dence is very short.

The Court: Why cannot we take it on
a Motion Day. I will take it next Monday
if Mr. Perkins desires it.

Mr. Perkins: Next Monday will not suit
me.

Adjourned to Monday, June 30th, 1913.

Continuation of the taking of testimony in the
above cause on June the thirticth, nineteen hun-
dred and thirteen, at the same place, before Hon.

30 Vivian M. Lewis, Vice Chancellor.

Appearances  : As before noted.

40
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ADr. James T. McBride, sworn in his own be-
half.

Direct Examination by Mr. Mort en:

Q. Doctor, you are the defendant in this suit?
A. YSs, sir.

Q. Where were you during the month of Sep-
tember, and part of August, in the year nineteen
hundred and six? A. In Jersey City.

Q. Did you have occasion to have any business
transaction with George.B. Britton, an attorney
of this. State, in the month of September? A.
Yes, sir, I did.

Q. I show you a letter, which has been marked
Exhibit D-I for identification, on the letter head
of Mr. IBritton, dated Jersey City, September
the ninth, nineteen hundred and six; did you re-
ceive that letter from Mr. Britton? A. Yes, sir.

Mr. Perkins: Objected to as immaterial.
This might be used to refresh his recollec-
tion, but 1 do not see how it can be offered
in evidence. It could be us«wsd possibly to
refresh his memory, but it is not a matter
of evidence.

The Court: The objection will be over-
ruled. (Objection withdrawn.)

Q. I show you a letter that has been marked
Exhibit D-2 for identification, on the letter head
of The Hotel Arizona of Washington, D. C., dated
September the twentieth and signed George G.
Britton. Did you receive that letter on or about
that date? A. I received it about that date, yes,
Sir.

Q. Where were you living in Jersey City when
you received those letters? A. Two hundied and
thirty-three Sherman Avenue; that was my
mother’s home.

SO
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Q. And what was your mother’s name? A.
Catherine L. McBride.

Q. When did you receive this letter? A. At
the time of its arrival.

Q. Now, during the month of September, do you
recall whether or not you had business transac-
tions with Mr. Britton? A. Yes, sir, I had sev-
eral conferences with him.

Q. And where were they held? In Jersey City,
in his office in Jersey City? A. Yes, sir.

Q. Did you ever refuse to accept «my mail from
anyone during the months of August, September
or October, nineteen hundred and six? A. 1
think not.

Mr. Perkins: [ object; unless it is
brought down to this specific case it would
make me go far afield.

Q. Did you ever, during the months of July,
August, September or October, nineteen hundred
and six, refuse to receive any mail matter, bear-
ing the name of Crouse & Perkins, or Randolph
Perkins, or any counsel in Mr. Perkins’ office?
A. No, sir.

Q. Did you ever give any instructions to any
one to refuse any mail coming to you from Mr.
Perkins in either the envelope of Crouse & Per-
kins or Blair & Crouse? A. I did not know that
they were going to send me any.

Q. (By the Court.) Did you give any? A.
No, sir, I did not.

Mr. Morten: Mr. Perkins, you have, I
believe, the bill of particulars that you of-
fered in evidence for the purpose of show-
ing what the suit was. [ have the copy
here that you served and I will refer to
that.
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Q. I call your attention to the biil of particu-
lars which Mr. Perkins has testified to in this
matter, which covers charges for a period com-
mencing August the eighteenth, nineteen hundred
and three, and ending on March the thirtieth,
nineteen hundred and six; and I also show you a
receipt dated July the eleventh, nineteen hundred
and three; did you ever see that receipt before?
A. Yes, sir, I remember that.

Q. From whom did you get it? A. From Mr.
Perkins.

Mr. Morten : I offer this receipt in evi-
dence.

Marked Exhibit D-I.

Mr. Morten : The receipt reads as fol-
lows: “Received from Doctor James T. Mc-
Bride, fifty dollars, in full for professional
services, and all other claims to date, in-
cluding suit v. Schwab,
Randolph Perkins.”

Q. I now show you a receipt dated June twenty-
ninth, nineteen hundred and five; did you ever
see that receipt before? A. Yes, sir.

Q. From whom did you get it? A. From Mr.
Perkins.

Mr. Perkins : [ object to this.

Marked Exhibit D-2.

Mr. Morten : I offer the typewritten part,
signed James T. McBride, Randolph Per-
kins; and I also offer the written part be-
low that, signed Randolph Perkins.

Mr Perkins: [ object to this; evidently,
his idea is to try the case that is now pend-
ing in the Circuit Court, in this Court here,
as to the merits of my cause of action.

Mr Morten : | offer that in evidence.
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The letter of July the eleventh, nineteen
hundred and three, is marked Exhibit D-3.

The receipt dated June the twenty-ninth,
nineteen hundred and five, is marked Ex-
hibit D4. C. E. R

Q. I now show you a letter on the letter head
of Grouse and Perkins; did you ever see that
before? A. Yes, sir.

Q. From whom did you get that? A. From
Mr. Perkins.

Marked Exhibit D-5 C. E. R

Me. Mokten : That is dated February the
twenty-sixth, nineteen hundred and six.

Mr. Perkins: | make the same objection
to that; it necessitates my opening my case
again.

Mr. Morten : I will read Exhibit D-5
(idoes s0).

The Cou rt : I agree with the solicitor of
the complainant that there is grave doubt
as to the materiality of it.

Cross Examination by Mr. Perkins:

Q. How do you fix the fact now, Doctor, that
seven years ago this coming month of July, Au-
gust, September and October, you were in Jersey
City? A. Because I had meetings with Mr. Brit-
ton.

Q. Is that the only fact that is in your mind
that fixes that date? A. I had to pay money, and
I sent him on a mission.

Q, Do you mean to say that that single fact
refreshes your memory so that you can say you
were in Jersey City on all those months? A. Yes,
sir, and then I had letters; and papers about that
time.
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Q. Were you not in Lowell, Mass., in the months
of August, September, and July? A. No, sir.

Q. Were you not there in the months of July,
August and September, nineteen hundred and
six? A. I was there in July; I was in Spring-
field.

Q. Whereabouts in Springfield? A. In Spring-
field.

Q. Whereabouts were you in Springfield? A.
Is it important that I should state that?

The Cou rt : Yes.

A. 1 was arrested for kidnapping my children.

Q. Whereabouts? A. In Springfield.

Q. When were you arested? A. In July.

Q. Nineteen hundred and six? A. Yes, sir.

Q. Were you not in Lowell at all? A. No, sir.

Q. Where in Massachusetts, besides Springfield,
were you? A. I was in Westfield, and adjoining
town.

Q. Who caused you to be arrested? A. This
wife, with the fraudulent Ohio decree.

Q. Whereabouts were you charged with kid-
napping the children? A. You mean where the
act took place?

Q Yes. A. In Georgia.

Q. In what month? A. May.

Q. Nineteen hundred and six? A. Yes, sir.

Q. So that you were in Georgia in May, nine-
teen hundred and six? A. Yes, sir.

Q. The fact is that you were haying a sort of
hide and seek time with your wife about these
children? A. No, sir, but I heard they were down
there, and I went down and got them.

Q. (By the Court.)) How long did you stay
there? A. About five days.
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Dr James T. McBride—Cross.

Further Cross Examination by Mr. Perkins:

Q. Then were you released? A. Oh, in Massa-
chusetts.

Yes. A. Yes, sir, I was released on bail.
In the month of July? A. Yes, sir.

You were released on bail then? A. Yes, sir.
Where did you go to then? A. Jersey City.
You saw articles in the newspapers, didn’t
about this arrest? A. Yes, sir.

About this arrest of yourself? A. Yes, sir.
. What time did you leave Jersey City to go
to Georg1a‘7 A. At the end of March.

Q. And you were there until the end of May?
A. No, sir; I went further down until I found
where they were.

Q. You were scouting through the South, in
search of the children? A. Yes, sir, after I learn-
ed they were in Georgia, I was about three days in
Georgia, and then came North.

Q. So that, from the end of March until the
month of July, you were either in the South or
on your way up to Massachusetts? A. No, sir,
May 11th I was back in New Jersey; I went to
Judge Raymond in Newark, New Jersey.

"Q. You were tracing the children from March,
were you not? A. Yes, sir.

Q. Your movements were designed to be so that
your wife would not have knowledge of your
whereabouts? A. I don’t think she had any inti-
mation at all.

Q. Your movements were conducted in such a
way that she was not to get any intimation? A.
I was not doing the searching; I had a man doing
it.

oreyoyeye
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Q. You had conceived, a long time before, the
getting possession of your children? A. Yes, sir.

Q. And you had been taking advice with re-
spect to that? A. I don’t know that I asked ad-
vice, but I got a man to go down there.
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Dr. James T. McBride—Cross.

Q And you were conducting yourself in such
a way so that your wife would not know of your
whereabouts? A. No, sir; I was not, at all, be-
cause she had not an intimation that I was look-
ing for the children.

Q. Well, you did not go down South with a
brass band to attract attention to yourself? A. I
am not a politician, and I do not have a brass
band.

Q. Your trip from Jersey 'City was without the
knowledge of your wife, wasnt it? A. It was
taken in the regular way; I don’t know whether
she knew it or not; I don’t suppose she did, be-
cause she never paid any attention to me.

The Cou rt : Strike that out.

A. I cannot say.

Q. You went down there secretly, for the pur-
pose of obtaining possession of your children?
A. There was no secrecy in my method of doing
SO.
Q. How long had you had a man in the South?
A He went down with me.

Q. And you two went together? A. Yes, sir.

Q. When you left Jersey City, it was your in-
tention to find your children, who were some-
where in the South and take them away? A.
Yes, sir.

Q. And the man who was with you was doing
the detective work? A. Yes, sir.

Q. And keeping you advised of what was going
on? A. Yes, sir.

Q. And it was necessary that his movements
should be secret? A. I suppose so; he did not
tell her that he was going.

Q. Answer the question. A. I suppose so.

Q. Didnt you have more than a man with you?
A. The man’s wife was with him; she was with
him part of the time.

10

20

30

40



10

30

40

44
Dr. James T. McBride—=C€ross.

Q. When were you arrested in Massachusetts?
A In July.

Q. What date? A. I think it was the 25th—in
towards the end of the month, anyway.

Q. Where were you arrested? A. I was arrest-
ed in a small town near Westfield, a village near
Westfield.

Q. How long were you detained there? A.
Five days.

Q. When did you leave there? A. As soon as
I got out.

Q. How soon did you get out? A. In five days.

Q. The last of July, 1906? A. Yes, sir.

Q. Where did you go then? A. I came to Jer-
sey City.

Q. Alone? A. Yes, sir.

Q. Where were your children then? A. She
had skipped with them; I had hired a lawyer to
make her show her divorce.

Q. Did you go back to answer that charge? A.
They never preferred the charge; 1 went back to
get the bail money.

Q. You put up cash bail? A. My sister, Mrs.
Reid, did.

Q. So that your sister knew where you were
during the latter part of July, didn’t she? A.
When I wrote her.

Q. Your sister, Mrs. Sarah R. Lee, put up cash
bail for you in Massachusetts? A. Yes, sir.

Q. How much? A. $1,000.

Q. Did she go up there personally? A. tes,
SIr.

Q. And she knew where you were in Massachu-
setts, didn’t she? A. After I wrote her; I wrote
her from Springfield.

Q. You saw her in Massachusetts? A. Yes,
Sir.

Q. But you were in prison there? A. Yes, sir.
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Dr. James T. McBride—Cross.

Q. Now, how long did that thousand dollars cash
bail remain up? A. It is up yet.

Q. You did not get it then? A. No, sir; I
don’t know why it was, but the lawyers put some
sort of a claim on it.

Q. You have had a lot of trouble with lawyers,
havent you? A. They are a lot of scoundrels,—
those that I have had to deal with.

Q. You have had 40 lawyers, havent you?

Mr. Morten: Objected to.

Q. Doctor, you have had a great number of
lawyers in Hudson County?

Mr. Morten: Objected to.

The Court: What do you want to show
—the temperamental peculiarities of this
man?

Mr. Perkins: Yes.

The Court: I dont think that is ma-
terial; however, let him answer.

Q. (Question read). A. Yes, sir.

Q. How many have you had, probably? A. One
dozen.

Q. Didn’t you make an affidavit in a case in
summary proceedings in,the Court of Chancery
against me, respecting this fund that is held in
the attachment suit, that you have had over 25
lawyers in Hudson County? A. I don’t remember
that.

Q. Didnt you make an affidavit that you went
to ovei 25 lawycrs in Hudson County to get them
to bring this suit against me, and they refused to
take tne suit? A. They took my money, and
then lay down, -

Q. That is the way lawyers do with you, isn’t
it?

Mr. Morten: Objected to.
The Court: Don’t answer that question.
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Dr, James T. McBride—Cross.

Q. Are you sure that this trip of yours to the
South was not after the writing of this letter, dat-
ed September 9, 19097 A. No, sir.

Q. Does not this letter say: “I would be pleas-
ed to go to Savannah or Brunswick?” A. Yes,
Sir.

Q. You were still pursuing the children? A.
No, sir.

Q. Didn’t you go out to Ohio? A. Not in
that year; it was two years afterwards.

By the Court:

Q. Where do you live? A. 273 Sherman Ave-
nue, Jersey City; I lived with my mother.
Further Cro ss:

Q. Your mother was Catherine L. McBride? A.
Yes, sir.

Q. And you had two sisters? A. Yes, sir.

Q. One was Sarah R. Reed? A. Yes, sir.

Q. And Mrs. Reed lived in Brooklyn, didn’t
she? A. Yes, sir.

Q. 76 St. James Place, Biooklyn? A. At one
time.

Q. When? A. She lived in Brooklyn for a
long time.

Q. Your mother lived at 76 St. James Place,
Brooklyn, didn’t she? A. She visits over there,
she did not live there.

Q. She did not live there? A. No, sir.

Q. You say Mrs. Catherine L. McBride did not
live in Brooklyn? A. She made visits there.

Q. Did she live there? A. What do you mean?

Q. Did she have a residence there? A. No, sir,
she did not.

Q. She never had a place of residence in Brook-
lyn? A. No, sir, not a residence.

Q. Still, she used to visit her daughter, Sarah
L. Reed, for protracted periods in Brooklyn? A.
Yes, sir.
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Q. And yon did, too? A. No, sir.

Q. You used to visit your sister a great deal in
Brooklyn, didnt you? A. I never stayed two
days at a time, but I used to visit her.

Q You said you lived in Hudson County for
50 years? A. In New Jersey, I said.

Q. When did you take up your residence in
Hudson County? A. In 1861.

Q. In Hudson County? A. Yes, sir.

Q. When did you go to East Orange? A
About 1892.

Q. You lived in East Orange with your wife
and children? A. Yes, sir.

Q. Up to what time? A. About 1897.

Q. And then, after that, you lived at a variety
of places—after your wife left you? A. I lived
in Jersey City after that and voted here.

Q. Where did you live right after 18977 A
With my sister, on the hill.

Q. Have you voted each year? A. Yes sir.

Q. Where did you vote? A. In the Twelfth
Ward of Jersey City.

Q. How long is it since you have missed a vote?
A. T don’t remember missing a vote. [ always
vote.

Q. Whereabouts did you vote in Jersey City?
A. At a barber shop around the corner.

Q. What street? A. On Sherman Avenue.

Q. What number on Sherman Avenue? A. I
don’t know.

Q. Near what Street? A. Near South Street.

Q. And you voted there continuously for how
long? A. I dont know just how long.

Q. Since you have lived there? A. I went there
somewlieres, since 1898, except the times when
I was in Asbury Park; I used to vote there.

Q. When was that? A. That was in 1901.

Q. When did your life leave you from Asbury
Park? A. 1903.
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Dr James T. McBride—Cross.

Q. So that, from 1903 to 1907, where did you
live? A. In Jersey City.

Q. Where, in Jersey City? A. Most of the
time at 273 Sherman Avenue, and 1 boarded
awhile before that at 550 Summit Avenue.

Q. Where else did you live in Jersey City be-
sides that? A. That is the only place I remem-
ber now.

Q. Where did you vote in Jersey City? A. I
mostly voted on Sherman Avenue, in the barber
shop, near South Street.

Q. Where were you living when you received
this letter from George B. Britton? A. At 273
Sherman Avenue.

Q. Isnt it addressed to you at 260 Union St.?
A. No, sir, that is his address, man.

Q. Where is the envelope that went with this
letter? A. I could not say.

Q. When did you last see it? A. I dont re-
member; [ only just found those by accident
among a lot of papers,

Q. What is the name of the sister you lived
with in Jersey City? A. Anna Tappen.

Q. Was your name ever in the Jersey City di-
rectory? A. I dont know; I never looked for it.

Q. Where did you stop when you were released
from prison in Massachusetts? A. I stopped that
night at the Cooley House.

Q. Where is that? A. In Springfield.

Q. That was the night of July 31st, 19067 A.
Something about that.

Q. Your mother knew where you were located
then, didn’t she? A. I don know.

Q. You don’t know whether she knew where you
were or not? A. I did not ask her.

Q. She was an elderly lady? A, Yes, sir.

Q. Your sister, Mrs. Reed, did not know where
you were until you wrote to her? A. No, sir.



49
Dr Jdames T. McBride—Cross.

Q. She did not know where you were stopping
at the various places through the South? A. I
did not write to her.

Q So you did not communicate with your sister
by letter from the month of March until you wrote
to her from Massachusetts? A. I dont remem-
ber whether I did or not; I probably wrote her
sometimes, but I can’t remember.

Q. If you did not write, she would not know
where you were? A. No, sir.

Q. Are you sure just what time you went
South? A. It was in March, I believe.

Q. Wasn't it the early part of March? A. I
think it was near the end of March.

Q Mr. and Mrs. Beetman, the people who were
with you, could tell that, couldnt they? A. Yes,
Sir.

Q. Did you send a money order to Mr. Brittton
when he was on this mission South for you, in
September, 19067 A. No, sir.

Q. Did you send a check to him? A. No, sir.

Q. In this letter dated September 20th, he asked
you for a good sized money order; do you remem-
ber whether you made any such remittance to
him? A. No, sir, I do not.

Q. Did you have a bank account in Jersey
City around that time—1906? A. No, sir.

Q You had not had for several years? A.
No, sir.

Q. And you were not the owner of any prop-
erty in Jersey City at that time, were you? A.
Well, T dont believe I was—you thought I was,
though.

The Court: Strike that out as not re-

sponsive.
Mr. Perkins: I have no objection to let-

ting it stay in.
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Dr. James T. McBride—Cross.

Q. There was a judgment obtained against you
by Dr. Chambers, of Jersey City, wasnt there?

Mr. Morten : Objected to as immaterial.

The Court: What time was this judg-
ment taken?

Mr. Morten: It was a year before that.

The Court: Then how is this relevant?

Mr. Perkins: I want to show that a
judgment was obtained against this defend-
ant by Dr. Chambers—that he was exam-
ined in supplementary proceedings, and he
swore he did not have any property. [ was
served with a restraining order, and upon
my notifying his sister that some criminal
proceedings had been threatened for per-
jury, the judgment was immediately paid.

Q What is the name of that little town you
said you were in in Massachusetts? A. Outside
of Westfield, in Massachusetts.

Q. Didn’t you mention any place? A. I said
I was in the country, near Westfield; they call
it Hunterdon County; it was no village or city,
but it was near Westfield.

Q. Were you in a place called Chester in Mas-
sachusetts? A. We used to get our mail there.

Q. Did you get mail there? A. Yes, sir.

Q. You knew the Chief of Police up at Chester?
A. Yes, sir.

Q. Do you remember what his name was? A.
No, sir.

Q. I show you a letter which purports to bear
date August 25, 1906, marked “Exhibit 5;” is
that your sister’s signature? A. Yes, sir, it is, |
think.

Q. Is this interlineation in black ink your in-
terlineation or hers? A. I don know; it is not
my writing, [ think.
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Q. It is not your sister’s writing, is it? A. It
looks like hers.

Q. Do you know when your sister went up to
Chester to see you? A. Well, it was sometime at
the end of July.

Q. WIith whom were you residing in Chester?
A. T think the man’s name was Knox.

Q. What is his first name? A. I could not tell
you.

Q. What was his business? A. Farmer.

Q. Where did he live in Chester? A. I don’t
know tlie names of the streets there—I dont
know that they have any; it is a little bit of a
hamlet, you know.

Q. Did he live in Chester proper? A. I lived
in the country portion, and when I first went
there, I met him at his place in the town, and
then went with him to his place in the country. w

Q. Are you quite certain you left Chester in
the month of July, 19067 A. Yes, sir.

Q. You are sure it was July? A. Yes, sir.

Q Was there any reason why a letter ad-
dressed to yon would not reach you during the
time you were there? A. While 1 was there I
ought to have gotten it.

Q. You know of no reason why a letter would
not reach you? A. Well, they did not know me
very well; unless I went to the post office, I 30
would not have gotten it; they did not deliver
them.

Q. Do you know who the postmaster was there?
A. No, sir.

Q. Was there a rural free delivery there? A.
No, sir, they did not deliver to our place, I know;
they used to go down to the post office for their
mail.

Q There was no reason why anyone should 40
refuse mail for you? A. No, sir.
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Dr James T. McBride—Gross.

Q. You did not leave word with Mr. Knox to
refuse any letters coming to you? A. No, sir.

Q. This judgment of Chambers was about 1905?
A. He started in 1903 with his judgment.

Q. When you came back from Georgia, where
did you go? A. I went to Newark, New Jersey,
first.

Q. Where did you go from Newark, New Jer-
sey? A. I went to Massachusetts.

Q. How long were you in Newark, New Jer-
sey? A. 1 was about a day there, talking to
Judge Raymond; he advised me to go to Massa-
chusetts on account of the Andrews’ decision in
divorce, that if she brought the case there I could
beat her.

Q. You are quite certain that I did not know
where you were? A. I saw you in the meantime;
I was around your part of the town here.

Q. When? A. In August and September, 1906,
and October.

Q. You dont mean that you saw me to speak
to? A. No, sir, | saw you around; I did not speak
to you, because we had had a quarrel, you tried
to do me.

The Couet: Strike that out.

Q. From the month of March until the latter
part of the month of July, who were there in
Jersey City that knew where you were? A. Oh,
I dont know; my people, I guess, up at 273
Sherman,Avenue, knew where 1 was.

Q You dont know that they knew? A. Yes,
sir, I am pretty certain that they knew on the
hill.

Q. But outside of your people on the hill, there
was nobody else in Jersey City knew where you
were, was there? A. Well, I don’t know; I have
not got a large circle of friends.



53
Dr James T. McBride—Cross.

QO Just answer the question. A. No, sir.

Q. You could not name another person, could
you? A. Yes, sir, there was one other; there was
Mr. Pierson, an insurance man.

Q. You left your address with him before you
went away? A. I met him many times after I
came back.

Q. Keep your mind between the time in March
when you went South, and the time you were im-
prisoned in July—keeping that in mind, no one
in Jersey City knew where you were, did they?
A. T dont know whether they did or not, except
possibly, those people at home.

Q. And you are not sure of that? A. I am not
certain, but I think they did.

Q. Your people at home knew? A. I think so.

Q. And if the people at home knew where you
were, it must have been because you wrote to
them to tell them where you were? A. They
knew I was going after my children.

Q. They knew it required secrecy? A. I told
Lawyer McCrea I was going, and he told you.

Mr. Perkins: I ask to have that struck
out.

The Court: I will allow it to stand.

Mr. Perkins: Allow this man’s conjec-
ture to stand?

(After further argument.)

The Court : Strike it out.

The Witness: McCrea told me he did,
anyway.

The Court: Strike out that part.

Q. I refer you to “Exhibit 4,” which was offered
in evidence on your behalf, dated June 29, 1905;
now, you never paid Mr. Perkins any money on
behalf of that, did you? A. This will explain it-
self.
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Dr. James T. McBride—~Re-Direct.

Q. (Question read.) A. No, sir, 1 did not pay
money on that.

Q. Doctor, do you claim to have any interest
in the money which was attached in the Circuit
Court in the suit of Randolph Perkins against
James T. McBride, the money being the proceeds
of a foreclosure on property at 26 Covert Street,
Jersey City?

Mb. Morten : Objected to as immaterial.
The Court: Objection overruled.

A. No, sir; that belonged to Mrs. McBride, my
mother.

Re-Direct Exa mination by Mr. Morten:

Q. Mr. Perkins asked you whether you had paid
any money under this receipt, “Exhibit D-4;”
the work which was to be performed by Mr. Per-
kins under this receipt, was never performed by
him, was it?

Mr. Perkins : Objected to.
The Court: The question is leading.

Q. Why didnt you pay him? A. Because he
did not do either one of those things, and he owed
me $25.00 besides, which he admitted in front
of the office boy.

Q. This receipt says that Randolph Perkins is
to secure a deficiency judgment in the Sully case,
and conclude the Schwab litigation, and pay off
the Staten Island mortgage; did Randolph Per-
kins secure a deficiency judgment in the Sully
case? A. No, sir, he lost it.

Q. Did he conclude the Schwab litigation? A.
Not that 1 know of.

Q. Did he ever tell you that it had been con-
cluded? A. No, sir, I don’t think he ever did.
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Dr. James T. McBride—Re-Cross.

Q. Did lie pay off the Staten Island mortgage?
A. T don’t think he did.

Q. (Reading) : “Dr. McBride is to extend the
Dwight Street mortgage for one year from date,
and pay Randolph Perkins $100.00, which is in
full to date. With respect to the Schwab litiga-
tion, Randolph Perkins is of the opinion—" (con-
tinuing reading). That was signed by you? A.
Yes, sir.

Q. And the Dwight Street mortgage was ex-
tended for a year? A. Yes, sir.

10

Mr. Perkins: Objected to as leading.

Re-Cross Exa mination by Mr. Perkins:

Q. Your idea is, that there is a controversy be-
tween you and Mr. Perkins as to whether you
owe money or not?

Mr. Morten: Objected to.
The Court: Never mind answering that.

20

Defend ant Rests .

Mr. Perkins: I propose to bring some-
body down from Massachusetts, if possible,
on this matter.

Adjourned sine die. 30

40
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George B. Britten—Direct.

In Cjmncerp of jleto Jetsep™

Between :

Randol ph Perkins,

Complainant, (o, Bill, etc.
and Testimony.

James T. McBride,
Defendant.

Continuation of the taking of testimony in the
above-entitled cause, before Hon. Vivian M. Lewis,
Vice-Chancellor, at the Chancery Chambers, Jer-
sey City, New Jersey, on the twenty-third day
of June, 1913.

Same appearances as before noted.

Geobge B. Britten, sworn in behalf of the de-
fendant, testified as follows:

Direct Exa mination by Mr. Morton:

(iTaken subject to cross-examination on June
30, 1913.)

Q. You are an attorney of this Court? A. Yes,
Sir.

Q. You are at present employed in New York?
A. Yes, sir.

Q. In 1906, you were admitted at that time? A.
Yes, sir, in 1904 1 was admitted.

Q. During 1906, particularly the month of Sep-
tember, did you have business relations with
James T. McBride, the defendant? A. Yes, sir.

Q. During that month did you do any work for
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George B. Britten—Direct.

A. During September and October and November,
yes, sir, I did considerable work.

Q. T call your attention to a letter dated Sep-
tember 9, 1906, on one of your letterheads; is that
in your writing? A. Yes, sir; that is my writing.

Q. You wrote that to Dr. McBride at that time?
A. Yes, sir.

Q. From that letter, are you able to say whe-
ther or not you had negotiations with him dur-
ing that month before that, before the September
9th? A. Yes, sir, because I remember distinctly
that 1 was employed by Clarence Kelsey up till
Labor Day, and I saw Mr. McBride then almost
every day at Mr. Kelsey’s office.

Q. You say you would be pleased to go to
Savannah ; did you go to Savannah for Dr. Mc-
Bride? A. Yes, sir.

Q. Do you recall on what date you went? A.
No, sir.

Q. I show you letter of September 20, 1906;
is that in your handwriting? A. Yes, sir.

Q. Did you send that to Dr. McBride? A.
Yes, sir.

Q. You say there, “I arrived here last night;”
and that is from Washington; does that tell you or
refresh your memory as to when you left Jersey
City? A. I must have left on September 19,
I presume.

Q. Do you know when you returned to Jersey
City? A. 1don’t know exactly, but I do recall that
from Washington I went from there to Savannah,
Georgia, and remained there two or three days,
I believe.

Q. Did you return before October Ist? A.
Yes, sir.

Q. During the time you were away, where did
you write to Dr. McBride? A. 273 Sherman
Avenue, Jersey City—his home.
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George B. Britten—Direct.

Q. That is where his mother lived? A. Yes,
sir, and his sister-in-law, Mrs. Tappen.

Q. Where did you meet him in Jersey City?
A. Always at his home, No. 273 Sherman Avenue,
except on one occasion, then I met him in the
Hotel Terminus, at Montgomery Street, Jersey
City.

* Q After you returned, did you have reason
to consult with Dr. McBride in Jersey City? A.
Yes, sir.

Q. And thereafter, during the month of Octo-
ber? A. Yes, sir, during October and the suc-
ceeding November.

Q. After you returned from Savannah, where
did you write to him? A. Always at Sherman
Avenue, Jersey City.

The Court : This testimony is taken with
the distinct understanding that the wit-
ness will be produced for cross-examination
by Mr. Perkins, the complainant in the
case.

Mr. Morton: I offer these letters for
identification at the present time.

Letter of September 9, 1906, marked
“Exhibit D-I for identification.”

Letter of September 20, 1906, marked
“Exhibit D-2 for identification.”

Adjo un ed to June 30, 1913.
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Randolph Perkins—Direct.

In Cfcancerp of i!3eto 3[et$ep*™

Between :

Bandol ph Perkins,

Complainant, oy Bill, etc.
and Testimony.

James T. McBride,
Defendant.

Continuation of the taking of testimony in
the above-entitled cause, before Hon. Vivian M.
Lewis, Vice-Chancellor, at the Chancery Cham-
bers, Jersey City, New Jersey, on the twenty-
third day of November, 1913.

Same appearances as before noted.

Rebut tal .

Randolph Perkins, recalled:

It is not true that in August, September or
October, 1906, that I saw Dr. McBride in Jersey
City, or that I saw him anywhere. From the
month of March until the time of the institution
of the attachment suit, I had no knowledge what-
ever as to his whereabouts, except that given by
his sister to the effect that he was in Massachu-
setts.

Mr. Morton: I object to the latter part
of this statement as being incompetent and
not binding on the defendant, and it is
hearsay.

(This was taken before the official sten-
ographer, by consent, Vice-Chancellor
Lewis not being present.)
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Exhibit D-I.
Jersey City, N. J.,
September 9, 1906.

Dr. James T. McBride,

Dear Doctor:

I would be pleased to go to Savannah or Bruns-
wick and do all that lies in my power for you.
A good deal might be done—anyway, there is
nothing like fighting and trying. First of all,
you would need an attorney of Ga. who possesses
ability, knowledge, courage and energy, also hon-
est and besides who possessed more than having
acquaintance with leading County officials (pn
whatever Co. they hold your trial). Such a man
oughtn’t to be difficult to secure, after one studies
the political situation for a day or two. 1 thought
that Mass, might refuse to extradite you. I have
left Kelsey and was going on my vacation Tues-
day morning but will wait till I hear from you
and how you make out in Mass. When it comes
time, I could go on ahead, make inquiries, see
the newspaper men, have articles put in the pa-
pers, see Estell and others and from them get
information as to what law firm exercises great in-
fluence, etc., and employ them.

But I sincerely hope it wont come to any-
thing like that and that the Gov. of Mass, will
refuse to honor the extradition request.

Payment of expenses and a small fee for work,
etc., would suit me.

Very truly yours,
Geor ge B. Britten.

Mr. Kelsey is now taking care of Cook in the

Chambers matter, also of Gothelf and Perkins,
260 Union St.
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Exhibit D-2.
Washington, D. C., Sept. 20, 1906.

Dear Doctor:

I arrived here last night quite late—couldn’t
possibly leave Jersey City earlier. To-day I will
finish my work here (I am starting out now at 7.30
A. M.), see Connolly and her (if I deem it wise)
and let you know results. If they are here will see
lawyer for you, a good man whose name I got from
Cong. Van Winkle, ;S

The money you gave me wont go so very far,
—if I take $25 out for myself (that’s all I
want if I don’t stay South longer than Oct. 1,
although I think I ought to get $50.00/100) I
have $25 left and it will cost me—carfare $6.50,
hotel $2.50 a day; to Savannah about $20, and
nice dentals T must have—so you see I will be
behind. 1 think you ought to send me a good
sized money order to Savannah so that I will
have mone to work on and wont be stinted. [
want to do fine for you aid cant see reporters
and meet County officials, etc., unless I am able
to treat them right (you know) and I don’t feel
like going into my own pocket. If I am to get re-
sults in Savannah and Brunswick I must have
funds. Address me at Savannah, at Pulaski
Hotel. I will go on to-night or to-morrow night
and will be there about Sunday (takes a day to
go). [ write this letter not as a lawyer, but as
a reporter who wants to get juicy results for you.

Your friend,
Geo rge B. Britten.
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Exhibit D-4.

It is understood and agreed between James T.
McBride and Randolph Perkins as follows:

Randolph Perkins is to secure a deficiency
judgment in the Sully case and to conclude the
Schwab litigation, and to pay off the Staten Is-
land mortgage.

Dr. McBride is to extend the Dwight Street
mortgage for one year from date, and to pay
Randolph Perkins One Hundred Dollars ($100)
which is in full to date.

With respect to the Swabe litigation Randolph
Perkins is of the opinion that when the suit is
finished Dr. McBride will be successful, and will
either receive the money or the property.

June 29, 1905.

James T. McBride,
Randolph Perkins.

The above $100 to be paid after the above serv-
ices is re Sully & Schwab are rendered.

Dwight Street mortgage to be extended on the
conditions in the bond as to taxes, etc.
Randolph Perkins.

Exhibit D-3.

Received from Dr. Jas. T. McBride, fifty dol-
lars in full for professional services and all other
claims to date, including suit of Bvrdsall v.
Schwab.

July 11, 1903.

Randolph Perkins.
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