
W m . S. Sh a r p , P rin ter, 8 6  and 8 8  W a r r e n  Street, T ren to n , N .  J.

COURT OF ERRORS AND APPEALS.

Between

WILLIAM WARWICK,

Complainant,

and

BENJAMIN M ARLATT et ux. et a!.,
Defendants.

B i l l  o f  C o m p l a i n t .

[F ile d  J u ly  2 3 , 1 8 7 2 .]

To His Honor Abraham 0. Zabrishie, Esquire, Chan-
cellor o f the State o f New Jersey:

Humbly complaining, showeth unto your Honor, your 
orator, William Warwick, of the borough of Hightstown, 
ln county of Mercer, and state of New Jersey, that on 
°r about the tenth day of October, in the year one thousand 
eight hundred and sixty, Benjamin Marlatt, of the town- 
8 ip of East Windsor, in the county of Merger, and state 10 
of New Jersey, became and was justly indebted unto Sam-
uel F. Butcher, in the sum of eight hundred dollars; and 
eiag so indebted, the said Benjamin Marlatt, in order to 

secure the payment of the said sum of money, with interest,
1 make and execute, under his hand and seal, and deliver

On Bill to 
Foreclose.
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unto the said Samuel Butcher, a certain bond or obligation, 
bearing date the same day and year last aforesaid, in the 
penal sum of one thousand and six hundred dollars, lawful 
money of the United States, with a condition thereunder 
written, that if the said Benjamin Marlatt, his heirs, execu-
tors, or administrators, should well and truly pay, or cause 
to be paid, unto the said Samuel F. Butcher, his executors, 
administrators, or assigns, the just and full sum of eight 
hundred dollars, lawful money aforesaid, in one year from 

10  the date thereof, with legal interest from the date thereof, 
then the said obligation should be void, otherwise to remain 
in full force and virtue, vas in and by the said bond or obli* 
gation and the condition thereof, reference being thereunto 
had, will more fully and at large appear.

And your orator further shows, that the said Benjamin 
Marlatt, in order to secure the payment of the said sum of 
money above mentioned, together with the interest which 
should accrue or become due thereon, executed and deliv-
ered unto the said Samuel F. Butcher, a. certain indenture 

20  of mortgage, bearing date the same day and year last afore-
said, made by the said Benjamin Marlatt, and Emelins, his 
wife, of the first part, and the said Samuel F. Butcher, of 
the second part; in and by which said indenture of mort-
gage the said party of the first part did grant, bargain, sell, 
alien, release, enfeoff, convey, and confirm unto the said 
Samuel F. Butcher, said party of the second part, his heirs 
and assigns, all that certain bract or parcel of land and 
premises, situate in the .township of East Windsor afore-
said, and is butted and boimded as follows, viz.: begin- 

30 ning in the middle of the road leading from Hightstown 
to Freehold, seventy links from a white-oak tree on a 
course of north ten degrees and fifteen minutes east, 
thence (1), along the middle of said road north seventy- 
two degrees west, sixteen chains seventy-two links; 
thence, south ten degrees and fifteen minutes west, nine 
chains and sixty-seven links to a corner in line of Widow 
Applegate’s land ; thence, along her land south eighty-nine 
degrees and three-quarters west, seventeen chains and six y 
links to a stone; thence, north thirteen degrees east, sixty 

40 links; thence, north six degrees west, twenty-three chains
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and sixty-five links to a corner; thence, north twenty de-
grees east, one chain and thirty-three links to a corner of 
Blauvelt land; thence, by the same south sixty-eight and a - 
half degrees east, twenty-four chains and twenty links to a 
stone for a corner; thence, north ten degrees and a quarter 
east, six chains and sixteen links to a stone; thence, north 
sixty-eight degrees and a half west, twenty-two chains and 
ten finks to a stone for a corner; thence, along old road 
north thirty-three degrees east, twelve chains and ninety- 
two links to corner to D. Applegate’s land ; thence, by the * 10 
same south fifty-one degrees east, thirty-eight chains and 
ten links to a stone for corner; thence, along land of John 
Fisher, Jr., south ten degrees and a quarter west, fourteen 
chains and thirty links to the place of beginning, contain-
ing ninety-three acres of land, more or less, being a tract 
of land part of which was conveyed unto said Benjamin 
Marlatt by Andrew M. Duncan and wife and Selah Gulick 
and wife, and part by James Cook and wile and Sarah 
Giberson, Lydia Giberson, and others, together with all and 
singular the tenements, hereditaments, and appurtenances 20 
thereunto belonging or in any wise appertaining, and the 
reversion and reversions, remainder and remainders, rents, 
issues, and profits thereof; and also all the estate, right, 
title, interest, use, property, possession, claim, and demand 
whatsoever, as well in law as in equity, of the party of the 
first part to the said indenture of mortgage, and every part 
and parcel thereof, with the appurtenances ; to have and to 
hold the therein above granted and described premises, 
with the appurtenances, unto the said Samuel F. Butcher, 
the said party oi the second part, his heirs and assigns, to 30 
his and their own proper use, benefit, and behoof forever; 
provided always, and the said indenture of mortgage was 
therein declared to be upon this express condition, that.'if n 
the said party of the first part to the said indenture of mort- . 
gage, their heirs, executors, or administrators, should well 
and truly pay or cause to be paid unto the said Samuel F.

atelier, his certain attorney or attorneys, executors, ad-
ministrators, or assigns, the said sum of money mentioned 
ln the condition of the aforesaid bond or obligation, 
with the interest thereof, at the time and in the manner
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mentioned in the said condition, according to the true in-
tent and meaning thereof, that then the said indenture of 
mortgage, and. the estate thereby granted,' should cease, 
determine, and from thenceforth be null and void.

And your orator further shows, that after the execution of 
the said indenture of mortgage, the same was in due form 
of law acknowledged by the said Benjamin Marlatt and 
Emeline, his wife, before James B. Coleman, a master in 
chancery of New Jersey,'and duly recorded in the office of 

1  0  the clerk in and for the said county of Mercer, in Book M 
of Mortgages, pages 331 and 332, on the twelfth day of Oc-
tober, in the year one thousand eight hundred and sixty, as 
by the certificate of the clerk of the said county, endorsed 
on the said indenture of mortgage, more fully appears, and 
to which your orator, for greater certainty, begs leave to 
refer, if it be necessary so to do.

And your orator futher showeth u n to  y o u r  Honor, that 
on the day of a . d . eighteen hundred
and sixty-two, the said Samuel F. Butcher, by writing 

20  under his hand and seal, dated on that day, assigned said 
bond and mortgage unto your orator.

And your orator further showeth unto your Honor, that 
the said Benjamin Marlatt and Emeline his wife, on the 
twenty-fourth day of April, a . d . eighteen hundred and 
sixty-one, mortgaged said lands to Joseph Cutter, to secure 
the payment of five thousand dollars, with interest; that 
the said Joseph Cutter has since died, and that Joseph W. 
Cutter and George I. Miller were duly appointed the 
executors of the said Joseph Cutter, deceased; that by a 

30 final decree of this honorable court, bearing date
day of , a . d . eighteen hundred and seventy-two, in
a certain cause therein, wherein the said executors were 
complainants and the said Benjamin Marlatt and wife, and 
others, were defendants, your Honor did order, adjudge 
and decree, among other things, that the said mortgaged 
premises be sold to raise and satisfy the sum of money due 
to the complainants in said cause upon the mortgage last 
named ; that a writ of fieri facias do issue for that purpose 
out of this court, directed to the sheriff of the county o 

40 Mercer, commanding him to make sale according to law o
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the mortgaged premises; and that the defendant in said 
cause stand absolutely debarred and foreclosed of and from 
all equity of redemption of, in and to the said mortgaged 
premises when sold as aforesaid by virtue of this decree; 
that the said sheriff of Mercer county, by virtue of the 
said writ of fieri facias to him directed, as in and by said 
decree did expose to sale said mortgaged premises on the' 
twentieth day of July, a . d . eighteen hundred and seventy- 
two, according to law; that the said mortgaged premises 
at said sale were struck off and sold to John Dawes, who 
acknowledged himself the purchaser of the same, and who 
agreed in all things to comply with the conditions of Said 
sale, among the conditions of which said sale was the com 
dition that a deed for said mortgaged premises would be 
delivered to the purchaser on the. thirtieth day of July, 
a . d . eighteen hundred and se\ enty-two, when the balance 
of the purchase money should be paid in cash.

And your orator further showeth, that the mortgage last 
named was executed and recorded subsequent to the execu-

moitgage is in no wise affected or disturbed by the sale of - 
&nd mortgaged premises by the sheriff of the county of 

ercer as aforesaid; that the said John Dawes claims to 
ave some interest in said mortgaged premises by virtue 
said sale, but your orator expressly charges that the said 

nortgaged premises were sold at said sale,- subject to the 
nciunbiance of your orator’s mortgage, and was purchased 

saî  sale by said Dawes, with full knowledge of your
tor T S ̂ fli mor Ŝage5 and that it was claimed by your ora- 

a sai sale to be a prior lien unon said mnrto'n'orad nrprn-

tion and recording of your orator’s said mortgage ; and that 
your orator’s said mortgage is a prior lien upon the premises 
tierein mortgaged, and that the lien of your orator’s said
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delayed and disappointed in the recept of the said moneys, 
by mearis of which said several premises the said deed of 
mortgage, and the estate thereby mortgaged as aforesaid, 
hath become absolute in your orator and his heirs. And 
your orator further shows, that the said Benjamin Marlatt 
and Emeline, his wife, since the execution of your orator’s 
said mortgage, has possessed and enjoyed, and that they do 
still possess and enjoy the said mortgaged premises, with) 
the appurtenances, and that they have always received, a 

10 still do receive, the rents, issues, and profits thereof. And 
your orator further shows and expressly charges, that the 
said mortgaged premises are a slender and scanty security 
for the payment of the said principal and interest moneys! 
so due to your orator as aforesaid, and that he or some othei 
person or persons for him, has frequently and in a friend y 
manner applied to the said Benjamin Marlutt and Emeline,1 
his wife, and the said John Dawes, or one of them, an 
requested them, or one of them, to pay and dischaige 
the-said principal and interest moneys so due to your oiatoi 

20 on the said bond or obligation and deed of mortgage hereinj 
before mentioned and set forth ; and your orator well hope I 
that they would have complied with such reasonable! 
quests of your orator, and would have paid to him the sai | 
principal and interest moneys so as aforesaid due to yow 
orator on the said bond or obligation and deed of mortgage, 
as in equity and good conscience ought to have done, 
now so it is, may it please your Honor, that the sai e 
jamin Marlatt and Emeline, his wife, and John âweSj COj 
bining and confederating together, and to and wit ^  I 
other persons at present unknown to your orator, u '30 uuid pciouuo ~..... -  j  - . iierein,
names, when discovered, he prays may be mse ^
with proper and apt words to charge them as pai 1 
fendant hereto, and contriving how to injure an J
your orator in the premises, and to defraud him ° ^ 
principal and interest moneys, so as aforesai «e _ J 
orator on the said bond or obligation and dee o 
hereinbefore mentioned, sometimes give out an J .J 
that although your orator’s estate in the sai 
premises may-have become absolute at law, any

40 orator cannot dispose of the same to any puicia ê
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manner, and that the same will be subject to an equity of 
[redemption; and at other times the said confederates pre-
pend that the said mortgaged premises are charged or 
chargeable with other encumbrances prior to your orator’s 
paid mortgage, but when and to whom given, and for what 
[consideration, they refuse to discover ; whereas your orator 
¡charges and insists, that if any such pretended encumbrances 
[do exist, they are fraudulent and void, and given for no 
[good or valuable consideration, or are paid and satisfied, 
[and kept on foot by fraud, to injure and aggrieve your ora- 
[tor, and ought to be delivered up to be canceled, or declared 
[to be of no effect against your orator, who had no notice of 
[any such pretended encumbrances. All which actings and 
[doings of the said defendants and their confederates are 
¡contrary to equity and good conscience, and tend to the 
[manifest wrong, injury, and oppression of your orator. 
[In tender consideration whereof, and forasmuch as your 
•orator hath not a complete and safe remedy in the premises 
at and by the strict rules of the common law, nor can fore-
close the equity of redemption of the said mortgaged prem-
ises, or safely sell the same for the payment and satisfaction 
|of the said principal and interest moneys'so as aforesaid due to 
your orator on said bond and obligation and deed of mort-
gage without the aid and decree of this honorable court—

To the end, therefore, that the said defendants and their 
con ederates, when discovered, may, upon their several and 
(respective corporal oaths, true, full, and perfect answers 
wake to all and singular the premises, as fully and particu- 
far y. as if the same were here again repeated, and they and 
Mg11 l̂em thereto particularly interrogated, according to 
j e est of their respective knowledge, information, remem- 

n̂ce, and belief; and that the said defendants, or some 
pe o them, may be decreed to pay to your orator the said 
-P a l  sum so due to him on the said bond or obligation 

and i?d mortgage hereinbefore mentioned and set forth, 
|to fh ^^terest money now due and to grow due thereon, 
IbeT If61 I*  yonr orator’s coBts and Charges in this 
ho a ^uŝ ne(̂ ’ by a short day, to be appointed by this 
Ifend̂ t 6 C0Ur̂ ’ an<̂ default thereof, that the said de- 

an s, and each of them, and all persons claiming or to

10

20

30

40
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claim under them, or any or either of them, may be fore-
closed of and from all equity of redemption or claim of, in, 
and to the said mortgaged premises, and every part and 
parcel thereof, with the appurtenances, and may deliver 
over unto your orator all deeds, demises, and writings what-
ever relating to or concerning the same, or that all and sin-
gular the said mortgaged premises, with the appurtenances, 
may, by the order and decree of this honorable court, be 
sold, and out of the moneys arising from the sale thereof, 

10 your orator may be paid the full amount of the said pnnci-' 
pal sum of money so due to your orator on the said bond 
or obligation and deed of mortgage as aforesaid, and all the 
interest now due and to grow due thereon, together with all 
your orator’s costs and charges in this behalf sustained; and 
that your orator may have such further and other relief in 
the premises as to your Honor may seem meet, and shall be 
agreeable to equity and good conscience; may it please 
your Honor, the premises considered, to grant unto your 
orator a writ or writs of subpoena, issuing out of and under 
the seal of this honorable court, to be directed to the sai 
Benjamin Marlatt and Emeline, his wife, and John Dawes, 
therein and thereby commanding them, and each ot the in, 
on a certain day, and under a certain penalty, therein to e 
inserted, to be and appear before your Honor in this honor. 
able court, then and there to answer all and singular t e 
said premises, and to stand to, abide by, and perfonn suĉ  
order and decree therein as to your Honor shall seeni nieê  
and shall be agreeable to equity and conscience. An y° 
orator, as in duty bound, will ever pray, &c.

S. M. SCHANCK,
Solicitor and o f  counsel with complainant.

20

30
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A n s w e r .

[Filed October 7, 1872.]

The answer of Benjamin Marlatt, Eoieline Marlatt, his 
wife, and John Dawes, defendants, to the bill o f com- 

i plaint of William Warwick, complainant.

| These defendants now and at all times hereafter, saving and 
reserving to themselves all manner o f benefit and advantage 
of exception to the many errors and insufficiencies in the 
[Complainant’s said bill o f complaint.contained, for answer 
thereunto, or unto so much and such parts thereof as these 10 
defendants are advised is or are material or necessary for 
them to make answer unto, say— that they admit that the 
[said defendant, Benjamin Marlatt, did make, execute and 
deliver to one Samuel F. Butcher, the said bond or obliga-
tion, in the penal sum of sixteen hundred, dollars, con-
ditioned to pay the sum of eight hundred dollars, as mer*
I tioned and set forth in the complainant’s said bill o f com* 
jPlaint, and of the date, purport and effect therein stated; 
and they further admit that the said Benjamin Marlatt, 
ogether with his wife, did make and execute the mortgage 20 
|o secure payment of the said bond, as set forth in the said 
F‘l of complaint.

ese defendants in further answering say, that they have 
oen informed that the said Samuel F. Butcher made an 

assignment of the said bond and mortgage to the com- 
Pamant, as alleged in said bill o f complaint, but they 
re not acquainted with the fact of their own knowledge, 
n t erefore they leave the complainant to such proof 

i hereof as he may be able to make.
¡tW !T  ^e[endants further answering say, that they admit 30 
cntpft 6 Sâ  defendants, Benjamin Marlatt and wife, exe- 
to rp a mo^gage on the same premises to Joseph Cutter, 
the sflv fv l6 J11121 °P ^Ve thousand dollars, as set forth in 
said t  \ ^ ooruplaint, and they further admit that the
ter and rP * ° Utter haS since died> and that Joseph W . Cut- 

George J. Miller were the executors o f said Cutter,
B
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and they also further admit the entry of the final decree in 
this court’s foreclosing said mortgage, and directing a sale 
o f the said mortgaged premises, as set forth in the said bill 
o f complaint.

And these defendants in further answering say, that they 
admit that a fieri fa cia s  for the sale of said mortgaged 
premises did issue out of this court, and that the sheriff of 
the county of Mercer, by virtue thereof, did sell the said 
premises to the defendant, John Dawes, as set forth and 

10 described in said bill o f complaint.
And the said defendant, John Dawes, in answering says, 

that the said mortgaged premises were struck off to him at 
the said sheriff’s sale, and that having complied with the 
conditions o f said sale, lie received a deed for the said prein 
ises from the sheriff of the county of Mercer, on the thirtiet 
day of July, eighteen hundred and seventy-two, by virtue 
of which deed, this defendant has an estate in fee simple in 
said premises.

And these defendants in further answering say, that ©n or 
20 about the tenth day of October, eighteen hundred and sixty, 

th^ said Benjamin Marlatt, being greatly in want of moaey’ 
applied to the said Samuel F. Butcher for the loan of eio 
hundred dollars; that the said Butcher agreed to loan hnn 
that amount, but that after the bond atid mortgage ha een 
executed and were ready for delivery, the said Bute er re 
fused to make the loan unless the said Marlatt wou. pay 
him the sum of fifty dollars over and above the lega m 
est as a premium or consideration for the making of t e  sa 
loan and the use of the said m oney; that the sai f r * , 

.30 stated that he could not comply vvith the deman s o 8 
6 Butcher, because he had no money, but finally o e ê 

said Butcher a gold watch of the value o f sixty a 
r which he agreed to accept instead of fifty dollais m c >

as a consideration for said loan. # finding
And these defendants say, that the said Mar a ^  

that he could not procure the said loan upon more ai ^  
just terms, and being greatly in want of money, jP_ 
ceded to the demands and exactions of the sai 
and agreed to borrow o f him the said money UP^ ^  

40 terms aforesaid, and did thereupon deliver
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Butcher, the bond and mortgage in the complainant’s bill 
mentioned; and that upon the delivery of the said bond 
and mortgage, the said Butcher paid to the said Marlatt the 
said sum of eight hundred dollars, and the said Marlatt, as 
an additional consideration for said loan, did give to the 
said Butcher the said gold watch, worth about sixty dollars, 
and so these defendants say and charge, that the said 
Samuel F. Butcher did receive and take from the said Ben-
jamin Marlatt, a premium of the value o f sixty dollars over 
and above the lawful interest for the loan o f said money, 
contrary to the statute in such case made and provided.

And these defendants, in further answering "say, that 
they are informed and believe, and therefore charge that 
the complainant, before and at the time o f the assignment 
of the said mortgage to him, was fully aware o f all the 
circumstances connected with the loaning of said money, 
and especially of the usurious character of said bond and 
mortgage, and that the same was illegal and void.

And these defendants submit, that for the reasons above 
stated, the said bond and mortgage are usurious and utterly 
v°id, under the statute in such case made and provided.

And the said defendant John Dawes, for himself, further 
answering says, that he bouglitjhe said premises at the said 
sale, and that lie did so with the opinion and belief that 
the complainant’s said mortgage was illegal and void, for 
usury in the original contract for the loan, payment o f 
which was intended to be secured by said mortgage..

And the defendant John Dawes further says, that he is 
1̂ >rjne4| and believes it to be true, that the complainant, 

1 ham Warwick, declared, in presence o f divers persons, 
immediately after the premises were struck off to this 
e endant> that he would now have the money for his mort-

gage out of John Dawes, and would not wait for it, either, 
ut would foreclose if not paid immediately; that soon 

a êr this, defendant signed the conditions of sale as the 
pure aser of said premises,' Joseph J. Ely, esq., spoke to 

18 defendant and stated that Mr. Warwick wanted the 
money for his mortgage immediately.' Defendant replied 
.â  J J « *  as received his deed for the farm he would 

give Mr. Warwick a check for the amount of the mortgage.

10

20

30

40
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Defendant further says, that the said sale took place on 
Saturday, the twentieth day o f July last, and on Tuesday, 
the'twenty-third day o f July, the complainant’s bill in this 
case was filed, and that on Tuesday, the thirtieth day of 
July, this defendant received his deed for the said premises 
from the sheriff.

And this defendant, John Dawes, further says, that he 
was then ready and willing to pay the amount due on said 
mortgage, but was unwilling to pay the costs of the pro- 

10 ceedings in foreclosure thus unnecessarily incurred.
And these defendants in further answering say, that if 

the court shall be o f the opinion that the said bond and 
mortgage are not utterly void during the law of this State 
against usury, approved April 10th, 1846, they respectfully 
submit that under the supplements to the act entitled an 
act against usury,”  which supplement was approved April 
12th, 1864, the complainant can recover in this suit the 
amount actually lent, without interest or costs of suit, and 
no more, and that the premium paid to the lender, Samuel 

20 F. Butcher, should be deducted from the eight hundred 
dollars so loaned as aforesaid, and recovery had for the 
balance only.

And these defendants deny all unlawful combina-
tions, &c. "

A ll which matters and things these defendants are ready 
and willing to aver, maintain and prove, as this honorable 
court shall direct, and humbly pray to be hence dismisse 
with their reasonable costs and charges, in this behalf most 
wrongfully sustained.

30 K IN G M AN  & JOHNSON,
Solicitors and of Counsel with Defendants.

New Jersey, 6-s.— Benjamin Marlatt, Emeline Marlatt, and 
John Dawes, the above named defendants, being duly sworn 
according to law, on their oaths severally say that the ma 
ters and things set forth in the above answer,4 so far as re 
lates to their own acts, are true, and so far as relates to
acts o f others, they believe them to be true.

Benj amin Marl att , 
Emel ine Marl at t , 
John Dawes.
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Sworn and subscribed, this 5th day o f October, A. d .  1872 
before me. _

G .  D. W .  Y k o o m ,  M . G.

R e p l i c a t i o n .

[Filed October 21, 1872.]

bis repliant, saving and reserving to himself all and all 
manner of advantage of exception to the manifold insuf* 
ciencies of the said answer, for replication thereunto, 

sait —that he will aver and prove his said bill to be true, 
■  and sufficient in the law to be answered unto,^nd 10 
B  tIle ^id answer o f the said defendant is uncertain, 
n rue, and insufficient to be replied unto by this repliant, 

out t at, that any other matter or thing whatsoever in 
e said answer contained, material or effectual in the law 

de . e, r?P^e<̂  unb°j confessed and avoided, traversed or 
is ¡Td11Snllntrue» ad which matters and things this repliant 
RRH lW111 M  readJ to aver and prove, as this honorable
bill u V  !ireCt’ and dumbly prays, as in and by his said 

ue has already prayed.

nj. v U. s. M. SCHANCK,
lGl or f or and °f Counsel with Complainants.

20

ORDER OF REVIVOR. 

[Filed April 12, 1873.]

P 'fea iefJ  H N the COnrt by affidavit, that since the last 
kidants to 1 “l Hi Benjamin Marlatt, one o f the de- 
and that bv t i l  a H  ®tated canse> has departed this life, 
Marlatt who i s ' ?f  I f  H  Ben3amin Marlatt, James 
t̂eased w,j£ ¡n6 leir"at'  aw §1 the said Benjamin Marlatt, 

’ 3th beeome '»terested in this suit, and that the
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complainant chose to make him a party defendant hereto; 
it-is on motion of S. M. Schanck, of counsel with complain-
ant, ordered that the said suit stand revived, and that the 
said Janies Marlatt, the heir-at-law of the said Benjamin 
Marlatt, deceased, be made a defendant thereto in the place 
and stead o f the said Benjamin Marlatt, deceased. And it 
is further ordered that the said James Marlatt appear and
put in his answer or signify his disclaimer of this suit and 
the matters in controversy therein, at or before the next 

10 term of this court; and in case he fails so to do, that the 
complainant may cause his appearance to be entered, and 
the answer o f the said Benjamin Marlatt heretofore put in, 
be deemed and taken as and for the answer of the saij 
James Marlatt; and that the complainant and the said 
Janies Marlatt and the other surviving defendant in said 
cause, have leave to continue the taking of testimony therein.! 
And the complainant shall cause a true copy of this or er 
to be served personally on the said James Marlatt, de en 
ant as aforesaid, within thirty days from the date hereo| 

20 A. O. ZABRISK1E, C.

Dated April 12th, 1873.
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E X A M IN A T IO N  O F  W IT N E S S E S .

[F ile d  N o v e m b e r  30 , 1 8 7 2 .]

Examination of witnesses, &c., in a cause depending in the 
| Court of Chancery of New Jersey, wherein William War- 
I wick is complainant and Benjamin Marlatt and wife and 
I others are defendants, taken in Freehold on the 11th day 
I of November, 1872, before Charles A . Bennett, one of the 

masters and examiners in said court, at his office, in the 
I presence of Samuel M. Schanck, solicitor and o f counsel 
I tor the complainant, upon notice given to Kingman & 10 

Johnson, solicitors and of counsel for the defendants, the 
I due service of which was duly acknowledged by their 
I written acknowledgment of service on said notice.

James B. Coleman, a witness produced on the part of com- 
Pamant, alleging himself conscientiously scrupulous to 
aing an oath, and being duly affirmed, saith—• 

reside in Hamilton township, in the county of Mercer, 
a out twenty-three miles from here by common road.

,01̂  bearing date October 10th, 1860, made and exe- 
j  e y Benjamin Marlatt to Samuel F. Butcher, in the 20 
hom dSUm ^ i o n a l  t° Pay  $S00 in one year
I dr n̂ êres ’̂ being shown witness, he says]—
L b sfil at ^°nĈ ’  ̂ signed my name to this bond as the 
Lth*1 ?  Witness ’  ̂saw Benjamin Marlatt sign that bond
N bin^ ^  f e i  seai 5 and I was also the sub-

^witness to the sealing and delivery of the same by
pam m  Marlatt. • *
o/tliQ8  ̂I8 0®ered in evidence, and is marked Bxhibit A

fTh ^  compiainant in this cause.]
Pctobenotri^!^tended t0 8ecure said bond, bearing date so 
ilatt and F v ° » made an<i  excuted by Benjamin Mar- 
lt° Pay $OÂ e.me w^e’ Samuel F. Butcher, conditioned

in one year from date, with interest, and which
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mortgage was acknowledged by said Benjamin Marlatt and 
wife before James B. Coleman, one of the masters in chan-
cery, and recorded in the clerk’s office of the county of 
Mercer, in Book M of Mortgages, page 331, &c., shown wit-
ness, he says]— 1 drew that mortgage, and have signed ray 
name to it as a subscribing witness, and I saw the said Ben-
jamin Marlatt sign his name opposite the first seal, and I 
saw his wife, Emeline Marlatt, sign her name to it opposite 
the second seal, as the maker o f the mortgage; and I took 

IQ the acknowledgment o f Benjamin Marlatt and wife to this 
mortgage, as a master in chancery, and I was a witness to 
the sealing and delivery of this mortgage.

[This mortgage is offered in evidence on the part of the 
complainant, and is marked Exhibit B  on the part of com-
plainant in this cause.]

James B. Coleman.

Sworn to and subscribed before me, November 11th, 1872.
C. A . B e n n e t t ,  M. C.

[The solicitor of complainant offers in evidence the notice 
2q  o f the taking of this examination, served on Kingman 

Johnson, the solicitors of the defendants, the due service o 
which is acknowledged by written endorsement of the sai 
solicitors, on the back of a copy of said notice. This copy 
of notice and acknowledgment is offered in evidence, an 
marked E xhibit C  on the part of the complainant.]

Adjourned to November 20th, 1872, at ten o’clock a . * . * *  

the same place.

November 20th, 1872, S. M. Schanck, solicitor andj)f 
counsel for complainant, appeared pursuant a Jol*r ,

« a N o person appearing Tor either of the defendan s, 
witness appearing, I adjourned the examination u 
27th day of November, at ten o’clock a . m., at the sa P

November 27th, 1872, met pursuant to 
ten o ’clock a. m. Present— S. M. Schanck, ing
and of counsel for the complainant, no person PP 
fnr the defendants. The examination was resumeu.
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Joseph J. E ly , a witness produced on the part o f the com-
plainant, being duly sworn, on his oath saitli—  .

I reside in the township o f Cranberry, in the county of 
Middlesex;! am acquainted with the complainant in this 
cause, and also with the defendant, Benjamin Marlatt; I 
once drew up an assignment o f a bond and mortgage ; the 
bond and mortgage was made by Benjamin Marlatt and wife 
to Samuel F. Butcher, and the assignment was from Samuel 
F. Butcher to William W arwick; this assignment now 
shown me was the one I refer to. qo

[This assignment, dated April 5th, 1862, made and exe-
cuted by Samuel F. Butcher to William Warwick, and ac-
knowledged on the same day by said Samuel F. Butcher 
before Joseph J. Ely, a master in the Court o f Chancery o f 
tie state of New Jersey, shown witness, he says]— This is 
t ie assignment I refer t o ; it was drawn up by me, and I  *' 
signed my name to it as the subscribing witness, and I saw 
umuel F. Butcher sign the assignment opposite the seal, 

tie maker of it; I know that signature o f Samuel F. 
u cher to be the signature and handwriting o f Samuel F. 20 
u c ier, and I took his acknowledgment o f it as a master in 

chancery of the state of New Jersey.
F' i I I I  ®̂ŝ >nment is offered in evidence, and is marked 
x i it D  on the part of the complainant.]

J©s e ph  J. E l y .

Sworn and subscribed before me, this 27th day of Novem 
Der> a . D. 1872. ,

C. A . B e n n e t t , M , 01 

^  complainant’s counsel here rests his case.

November 27th, 1872
30

C. A . B e n n e t t , M . C.
c
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D E P O S IT IO N S .

[F i le d  J a n u a ry  7 , 1 8 7 3 .]

Examination of witnesses, &c., taken before the subscriberj 
at his office, in the city of Trenton, on Friday, the 20th 

day o f December, a . d . 1872, in the presence of Samuel
M. Schanck, Esq., solicitor of the complainant, and 
Frederick Kingman, Esq., one o f the solicitors of the de-
fendants, on due notice given by the defendants’ solicitors! 

to the solicitor of the complainant, as appears by his ac-j 
10 knowledgment of the service thereof.

I s a a c  W .  L a x n i n g , M . G-

And it being now, on the day above named, admitte 
that Benjamin Marlatt, one of the defendants, whose evil 
dence is proposed to be offered on the part of the de en I 
ants, is sick and unable to attend at this time as a witness, 
the parties by their respective solicitors agree that the exj 
amination o f witness be postponed, and that the pal ie3| 
meet at Hightstown, in the county of Mercer, on Saturday, 
the 21st day of December, instant at 9 o’clock in the morn 

20 ing at the hotel of E. C. Richardson, to proceed wit i el 
taking of evidence.

Adjourned to December 21st, 1872, at nine o’clock, a.m|

December 21st, 1872. Parties met at Hightstow j  
above named, and examination proceeded.

benjam in M arlatt, a witness offered on the part 1 
defendants, being duly sworn, saitli—  y l

I reside in Hightstown; have resided here a on  ̂ J 
years; I  have been quite unwell since last sP£ing ’ J  
acquainted with Samuel F. Butcher; have 

30 twenty years; he lives in Monroe townsnp^ J  
county ; previous to the fall o f 1860, I saw ’ j]0 gaid
would have some money to put out about $ ’ ^  ¿¡I
it was in the hands of James B. Coleman, E s q - ? h i m  I 
not know what time it would be paid to him, .j gjJ 
•would like to have it when it wTas paid to him;
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liim a bond and mortgage for it ; he said I should have it ; 
Iwhen Esquire Coleman was ready to pay over the money to 
[Mr. Butcher, he and Esquire Coleman came together at my 
■house; he told me he brought Mr. Coleman along to fix the 
[writings; I saw him, Mr. Butcher, once or twice in the in- 
lerim, and he had informed me o f the day they would come 
|rith the money; they came to my house on the day ap-
pointed; Mr. Coleman said Mr. Butcher had brought him 

[there to fix some writings for'the loan o f m oney; he, 
Coleman, went to work filling up the bond and mortgage ; 10 
after Mr. Coleman got the papers made out, he went out 
[doorsand was gone maybe fifteen minutes; Mr. Butcher 
[said to me, “Marlatt, I have been offered $50 for the loan o f 
r ’s moneJ 5 ” said he thought I ought to give him the 
fame as he had been offered for i t ; I said to Butcher that I 
|1 not calculate to pay anything extra for the loan of the 

as  ̂was g*ving him a good bond and mortgage; he 
Iff /  H ought to pay as much as he had been
f° ere ôr h’ as he was in need o f all the money he could 
■  Wmm evi(ience as to the conversation between witness 20
H r. Butcher, is here objected to on the part o f the coin- 
jplamants.]
[H e than began to talk off as though I would not get the 
I H  uniess I paid him that amount for the loan of i t ; I 
L i Tlm  ̂i]a(i made arrangements for the money— $800,—
Lull rl ^ante(* 1  ’ * Had a gold watch in my pocket; I 
i IuJ t  ■  an(  ̂totc* j B j I  c°nld spare the watch better 
I  ,, C0U  ̂^ e  money; I told him if he thought well of 
p e l6 was W01’lh $ 60 ,1 would let him have that for 
ft wo°Th °* .̂ le.moae.y 5 he took the watch, looked at it, said 30 
paid h SU1| rate~ ih e  very thing he wanted; and
Fe wat,Ti°U t  ^  m6 l̂ave money if I would let him have
money jg ^la  ̂^ie wat°H w°nld suit him as well as the

I T^Hat was the fair cash value of that watch ?
Latch • h WaS cHeaP at $60— it was an English lever gold 
R*0ol 6 ^U- Ĥe watch in his pocket and by that time 
L<}y f o J S  ̂ ame *n > ^ r- Coleman said the papers were all 

r signing; I signed the mortgage and my wife also
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signed it; tlie bond and mortgage were executed in the 
presence of James B. Coleman at that time.

[Papers marked Exhibits A  and B  on the part of the com-
plainants in this cause being shown witness, he saysj-r 
Paper E xhibit A  is the bond, and E xhibit B is  the mortgage, 
which were executed at that time, and these are the papers 
which I  gave to Mr. Butcher, together with the watch, for 

' the loan of that $800 ; he paid me the money, or its equiva-
lent, on that day, at the time, in my house; when he came 

10 to count out the money he fell short $18, and paid me $782; 
said he would give his note for the balance for a short time; 
he gave me the note for $18, which was afterwards paid, 
they took the papers and the watch with them and left ; that 
was the end of the transaction, so far as I  was concerned, I 
don’t recollect having paid any interest to Samuel F. Butcher 
on this bond; I  don’t seem to recollect about the payment 
o f the first years’ interest on the bond ; I understoo 
that the bond and mortgage were afterwards assigned to 
W illiam Warwick, the complainant in this suit, and it strikes 

20 me that the $18 note was deducted ©ut of the first years 
interest; I  cannot, on further reflection, call to min ® 
particulars in respect to the payment of that $18, u 1 
strikes me very strong that it was deducted out of t ie m 
terest.

Being cross-examined, witness says—
That watch I dealt for as a gold watch—it w a s  a go ̂  

watch ; I bought it for a gold watch, and it was a goo 
Quest. Is that the only way you know it was a go wa c 
A ns. I judged it was a gold watch from my ovn ex 

30 rience ; I  bought it for a gold watch ; I think it was mâ ,^ 
eighteen caret, inside the case ; I never went to a si vers 
to have it examined— ne vèr did that with any wa ^  
thought 1 knew enough about.that myself; I am no a g ^  
smith, silversmith, or watchmaker by profession,^ u ^  
handled gold watches enough to know about that, P ^  
that watch probably a year, probably more, be ore ^  
Butcher have it ; it was a very good timer; 1 on jjer 
o f whom I got it ; I never bonght a gold watc ° ^  ^  
traveling around ; I very seldom traded wa c e
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time; I have handled two or three gold watches of my own, 
and have handled other peoples gold watches; Mr. Butcher 
did not complain to me that the watch was not a gold watch ; 
he never said a word about it— good, bad, or indifferent; I 

paid nothing to Esquire Coleman about what had taken 
place between me and Mr. Butcher about the watch at the 
time respecting my giving the watch to Mr. Butcher; I 

[don’t think that 1 ever afterwards named to any one that I 
had given a bonus of $50 with the bond and mortgage for 
the loan of the money ; I don’t recollect that Mr. Butcher 
had brought me straw previous to the loan o f that m oney; 
don t think I ever had any dealings with him previous to 
that transaction; James Wilson, Esq., o f Trenton, has been 
my lawyer—I don’t know that he is 3 my lawyer now until I 
employ him again ; he ceased to be my lawyer after my long 
aw suit between myself and Smith and Warwick was ended • 
mmk that case wound up last M arch; since that time Mr.’ 

1 son has not transacted any business for me o f any ac-
count much.

Quest. Has the property covered by the mortgage in this 
cause been sold in a foreclosure suit in which the executors 
:° osepli Cutter, deceased, were complainants, and your- 
e an others were defendants— and: if  so, when did the

sale take place?
Am. It has been sold ; was sold in the latter part of las 

JlllL I think. 1
| Quest. In the bill of complaint in that cause, was not thi 

01' &a8e set UP in the bill of complaint as a lien or mort 
tioiT V’1116 ProPerty described in this mortgage ? [Quest 
L ° ;lectel 011 Part ° f  defendants, as irrelevant and in 
Lf o 6 fnf’ an attemp to prove by parol the content! 
ot a written document.]

t y  1 oppose it was; I don’t know.
Lit in ' v ' ! ' '011 n o  ̂ P u t an  ar|swer in the said foreclosin'! 
WnimJ 1C ^°U ?et llP usu,7  as a defence to the hone 
Part of nnl cause* [Question objected to on the

dfts I G] 6’ en<̂ an ŝ ôr reasons above stated.] 
m thaf M 0n  ̂ ^iere was any such answer filed for me 

use; that defence was set up in this cause.

10

20

30
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10

20

Quest. Did you not put in an answer in the foreclosure 
suit of Cutter’s executors against yourself and others?

A ns. I don’t know that I ever did; I  had no reason to do 
so in the Cutter matter.

Quest. Did not Mr. James Wilson appear for you" as you1’ 
solicitor in that cause ?

A ns. I don’t know anything about that, because I never 
put up any defence ; I had no defence to put up against the 
Cutter mortgage.

Quest. Do you mean to say that Mr. Wilson had no power 
to act for you in that cause ?

A ns. I don’t say but what he had ; I was made a party to 
that suit as owner o f the property ; I do not know that Mr, 
James Wilson came down here to act for me at the sale ot
the property in that suit under the Cutter foreclosure; I 
think the Cutter foreclosure suit was pending last March; I 
cannot tell exactly when it was ; I suppose that on the 14th 
day of last March Mr. Janies Wilson was acting for me as 
my solicitor.

Quest. A t that time had not Mr. James Wilson full power 
to settle all matters in difference between yourself and Wil-
liam Warwick?

A ns. N ot without consulting me, I  suppose,
Quest. About that time, did not Mr. William Warwick pay 

Mr. James Wilson about $2000 for you ? [Question objected 
to as irrelevant.]

Ans. I don’t know anything about it—how much money
he paid him, nor at what time. .

Quest. Had not Mr. W arwick paid James Wilson J® 
30 amount which you claimed as usury on this bond anc mo 

gage, for you ?
A ns. N ot that I know of. t..

Exhibit A  ex parte complainant being shown ^  
ness, his attention is called io the endorsement dated a
14th, 1872.] ' ' ' n.

Quest. Had Mr. James Wilson authority to make tnai 
dorsement for you, as your solicitor? , . _

A ns. He did that without my consent, or my n0 
anything about it. , f(gfl

40 Quest. A  day or two after that endorsement was ma 5
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not James Lawrence show it to yon, and ask you if it was 
not all right, or words to that effect. *

Ans. He, Lawrence, came to me with the bond with a lie 
in his mouth—told me that Mr. Wilson give him this bond 
to bring down for me to sign; I saw the endorsement on 
there and told him I 'would not sign the paper or put any 
writing on i t ; that is all-I recollect saying to him.
, I took the paper when Mr. Lawrence showed it to me—  
took it up home, showed it to my son, and afterwards re-
turned the paper to Lawrence; did this in twenty minutes, 10 
I suppose, after I received it from him ; I did not show it to 
any one but my son; I told him when I handed it back to 
him that I was dissatisfied with that endorsement; I  told 
Mr. Wilson afterwards that I was very sorry he had done a 
thing of that kind—told him this the first time I saw him 
at ter wards; Mr. Wilson told me the reason he did it was, 
because Warwick was going to be easy "with me, and wait a 
year for the money.

Quest. At the time of that endorsement, was not the inter, 
est paid on the bond up to April 1st, 1872, after taking out gQ 
the amount claimed to have been paid as usury, or was you 
so informed ?

Ans. I don’t know anything about i t ; Mr. Lawrence did 
Dot so inform m e; Mr. Wilson, when I saw him, informed 

^at he had paid so much money on that bond; that is 
all I know about it.

30

Quest. Did not Wilson tell you that Mr. Warwick had paid 
ack $50 of usury on that bond, or that he had kept it back

at the time when that acknowledgment was endorsed on the 
[bond?

Mr. Wilson never told me any such thing as that •
Is is the first I heard of that.
I was present at the sale of the mortgaged premises de. 

sen edin the mortgage, under the Cutter foreclosure; my 
ermer solicitor, Mr. Wilson, and my present solicitor, Mr. 
Mgman, were also present; I suppose I  heard it announced 

at sale, by the solicitor of the complainant, that this 
mortgage was an encumbrance on the property, and that it 

as sold subject to this mortgage4 I think he mentioned the 
u c mson mortgage also; I think I stated myself that these %
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were the only two mortgages on the property ; I probably 
stated, also, that, the interest on this mortgage had been paid 
np to April 1st, 1872.

Quest. Did you state at that time that this mortgage was 
void on the ground of usury ?

A ns. That question wa's not up at that timé.
Quest. Was it not stated at that salé, by Mr. Joseph J. 

Ely, that Mr. Warwick wanted the amount of this mortgage 
paid?

10 A ns. I did not hear that said.

Being re-examined-in-chief.
I understood that Mr. Warwick was fully in fo rm ed  of this 

usurious transaction before he took the assignment of this 
bond and mortgage. [Objected to on part of com plainant as 
being hearsay, and not of witness’ own knowledge.]

Quest. Did not Mr. Warwick testify before the master, in 
the suit between yourself and Smith a n d  Warwick, that you 
had told him about this transaction with Butcher, in refer- 
ence to the giving of the watch for the loan of this money.

20 [Question objected to, on the ground that it is not the best 
evidence, and not a proper re-examination.]

A ns. He did testify to something of that amount.
Quest. Do you not recollect whether you had told hirn, 

Warwick, about it before lie took the assign m en t of ttej 
bond and mortgage ?

A ns. I do not remember.

Being again cross-examined. . ,
I  never said anything to Samuel F. Butcher on the su jec

of usury after executing the bond and mortgage.
30 - • Benj ’n Maklatt.

Sworn and subscribed at Hightstown, D e c e m b e r  21s, |
1872, before me. f  p

I s a a c  W . L a h n i n o , M A

Adjourned to Saturday, January 4th, 1873, t©mee^  
master’s office at Trenton, at ten o’clock a . m .



Parties met, and examination proceeded.

Joseph J. E ly , a witness called on the part o f the defend- 
| ants, being duly sworn, saith—
I I reside near Cranberry, Middlesex county, New Jersey j
II have been examined as a witness on the part o f the com-
plainant in this cause; I was called to prove the assignment 
I of the mortgage to the complainant.

[Witness being shown paper Exhibit D  on the part o f the 
I complainant, says]—I drew this paper, the assignment o f the 
moitgage; it was drawn at my office, then in Hightstown ; 10 
t e bond and mortgage mentioned in this paper had been 
in my hands some time prior thereto, for collection.

[Witness being shown papers Exhibits A  and B  on the 
par 0 t e, complainant says]—These are the papers I refer 
° as aving been in my hands; these papers were placed in 
my hands for collection by Samuel F. Butcher.

Quest. Why did you not proceed to foreclose the mort-
m  fEv!dence E jected to on the part o f the complain- 
j as eing irrelevant, and as being a violation o f confi- 
| between counsel and his client.]

[Question waived by defendants’ counsel.]
1 State what took place between Mr. Warwick and 
this U ! ler ■  <y°ur office, at that time o f the assignment o f 

m°r gage state the facts and circumstances fully ?
before tfi *1 ^us n̂ess was arranged mainly between them 
[been in & assignment; I  think the papers had
lassie W i  aBds some two or three weeks before they were 
Mr W f °Jer’ an  ̂r h ! conc ûs ôn arrived at between them,

¡*ouid %mmm i,throngh D  wa8> that he- Bntcher’
¡the f l H H l M l  morty age- throwing  off *50 from 30
m H I H  f  I  . ^VK eni' e objected to ou the part o f the 

Plainant as being irrelevant.]

thin? nnf °a ? ir’ ôr money before I did any-
his statemplf8 C08ts j Mr. Marlatt gave me
I f l l H  alleged giving o f the watch as a 
incompetent ] ^  °  t le moneJ- [Evidence objected to as

wick, the called on me— I mean W illiam W ar.
raplamant in this cause; he, Mr. Warwick, told

20

D
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me that Mr. Marlatt said he gave a bonus of a watch worth 
$50 for the loan of the money secured by this bond and 
mortgage; he said sometime during our interview respect-
ing this matter, to me as the attorney of Mr. Butcher, that 
lie Mr. Warwick, would pay the claim if he, Mr. Butcher, 
would throw off $50; Mr. W arwick said I could not collect 
any of it for Mr. Butcher if i  went on with a foreclosure, 
because Mr. Marlatt would set up usury as a defence; after 
I had a conversation with Mr. Butcher, he agreed to throw 

l0  off $50 of the principal and take $750 and the accrued inter-
est ; we were to reckon up the interest on the bond and take 
$50 from the gross amount of principal and interest; the 
consideration expressed in the assignment— $773.06—was 
the amount paid by Mr. Warwick to Mr. Butcher at the 
time.

Quest. What, if anything was said by Mr. Warwick at 
that time in reference t o  the payment of the m o r t g a g e  to 
him by Mr. Marlatt ?

A ns. Mr. Warwick said he could collect, or Mr. Mailatt 
20 would allow it to him; I can’t reccollect his exact language, 

but am certain that was the the purport of it.
Quest. Did he or did he not state to you and to Mi. 

Butcher that you could not collect the mortgage of '• 
Marlatt ? [Objected to on the part of the complainant.]

A  ns. He did. ,
Quest. Did or did not he, Mr. Warwick, use that as an in 

ducement for Mr. Butcher to make a deduction from t e 
face of the bond at the time o f the assignment? [Objecte 
to on the part of complainant.]

30 A ns. I think Mr. Butcher was guided wholly by
structions in that matter, and I thought it best, and a vise 
him to do it, and he did so.  ̂ „ ,

Quest. Did or did not Mr. Warwick use the fact o ^  
alleged usury as an inducement to you to advise the mar » 
o f the assignment to him, Mr. Warwick ?

A ns. He did.

Being cross-examined. , r*
These conversations which I have detailed about t ie l 

all took place before the assignment of the mortgage*



COURT OF ERRORS A N D  A P P E A L S . 27

Quest Has not the controversy between • Mr. Benjamin j 
Marlatt and William Warwick about the usury above spoken 
of, been settled by Mr. Warwick?

Ans. I thought it was all disposed of in such a shape 
that the question of usury would never be moved again.

[Paper Exhibit A , on part of complainant, being shown 
witness, and his attention called to a receipt or acknowl-
edgment thereon, dated March 14th, 1872, says]— I met Mr. 
Warwick at Mr. James Wilson’s office some time in March 
last; it was the time that receipt or acknowledgment was 10. 
written on this bond; I was there doing business for Mr. 
Warwick; there were some costs due me, and I thought it , 
a good time to collect them ; 1 was there under an under-
standing with Mr. Warwick.

Quest. What did you and Mr. Warwick go there to do ?
Ans. I had been acting as attorney in some suits against 

Mr. Marlatt; Mr. Warwick suggested that I had better 
meet him up at Mr. Wilson’s office, for the purpose of look- 
mg over the figuring which was to be done between him-
self and Mr. Wilson, and to get my costs ; Mr. Wilson was 20 
as I understood, then acting as the solicitor of Mr. 
Marlatt. [This evidence objected to on the part of the 
defendants as being irrelevant, and not being a cross-ex-
amination.]

Quest. When you were there with Mr. Warwick, in Mr. 
Wilson’s office, was not the question of usury, touching 
mis bond and mortgage brought up ?

Ans. I can’ t tell you about that; there was no disagree-
ment between Mr. Wilson and Mr. Warwick that I recol- 

| ect the interest on that bond, E xhibit A , was then paid 30 
y Mr. Wilson to Mr. Warwick, in my presence.
Quest. Was not the sum of $50, then claimed to be usury 

b°ncl? then deducted out of the interest, and the 
retained by Mr. Wilson?
Ans. I Cannot answer that question in that form ; I do

j!° recollect about it, so as to answer that question in that 
°rm, I d0 noj. reco]]e(q that <|5o wag retained out of the 
^ erest calculated on the bond by Mr. Wilson at that tim e; 
th ’ •°1* ma*̂ been ; I  have no recollection on
ê a^û 'eci 51 dictated the language of the written acknowl-

on that bond.
40
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Quest. What was your object in having that acknowl-
edgment written in that way? [Question objected to on 
part o f defendants as illegal, the writing itself expressing 
the meaning of the parties.]

A ns. To enable Mr., Warwick to get $800 on the prin-
cipal on the bond, which I  understood the parties to agree 
to at that time, as the amount o f principal money due on 
the face o f that paper; Mr. Marlatt was not present at that 
interview at Mr. Wilson’s office.

1 0  J o s e p h  J. E l y -

Sworn and subscribed at Trenton, January 14th, 1873, 
before me.

I s a a c  W . P a n n i n g ,  M. C.

John Dawes, a witness produced o n  the part of the de-
fendant, being duly sworn, saith—

I am one o f the defendants in this case.
Quest. Prior to the purchase of the mortgaged premises 

by you, did you or not know of the usurious character of 
the bond and mortgage in this cause'?' [Question objected

20 to on part o f complainant as leading.]
A ns. I knew of it.
Quest. From what sources did you derive your informa-

tion?
A ns. From reading the testimony taken in the case 

between Marlatt and Smith and'Warwick in the Court of 
Chancery ; I read all the testimony taken in that c a s e , 
read Mr., W arwick’s testimony in the case on that subjec ; 
I had also from Mr. Marlatt a statement of the fact as after-
wards testified to by him before the master in this cause.

30 Being cross-examined—- ,
I  promised to give Mr. Ely a check for the a m o u n t o t e 

mortgage, after I  should get my deed for the property» 
immediately after I signed the conditions of the sale, an 
gave my check for the ten per cent, of the purchase n̂ 01!ê  
Mr. Ely came to me and said he had the papers, an a 
instructions from Mr. Warwick to proceed to  co llection .
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Being re-examined—
The sale I speak of took place on Saturday— latter part 

July; the subpoena in this case was served on me before I 
received my deed for the premises; S. M. Schanck, Esq., 
acting as the solicitorvfor the complainant.

Being again cross-examined—
The subpoena was served on me after I bought the prop-

erty.

J o h n  D a w e s .

Sworn an d  subscribed at Trenton, January 4th, 1873, 10 
before me.

I s a a c  W .  L a n n i n g .

Evidence closed on the part of defendants.

Depositions o f Complainant.
[F ile d  J u n e 12 , 1 8 7 3 .]

animation of witnesses taken before me, a master and 
examiner in chancery of New Jersey, at my office, in the 
m o° lrent°n> °n Saturday, the 1st day o f February,

. ’ at ten o’clock A. m., pursuant to notice from the so- 
fendT t°̂  11 complainant to the solicitors of the de- 20

- James S. Ait ken, M . C.

adiourCOn+Enfc so^c^ors the respective parties, I
1873 I B 6 ,examination until Saturday, February 8tli,

at ten o ’clock, a . M .

before me with th M B  respective parties appeare 
km ' ^  1 1 their solicitors, and resumed the examim

1 Pursuant to adjournment.
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Samuel F . B utcher, a witness produced on the part of 
the complainant, being duly sworn, on bis oath says—

I reside in Monroe township, Middlesex county, New 
Jersey.

[.Exhibits A  and B , on the part o f the complainant, 
being shown witness, he says]—

I am the person named in this bond and mortgage ; this 
bond and mortgage was given to me by Benjamin Marlatt; 
I was in Hightstown one day with my sister, and Mr. Mar- 

pQ latt came to me and wanted to know if  I had not some 
money to lend ; I  told him that I believed that I would have 
a little money on the 12th day of October next; he wanted 
to know if he could get it ; I did not give him a decided 
answer ; some time afterward I saw him in town again, I 
think it was, he asked me if he could have the money; 
told him, I thought that he could— I would see ; on Sun-
day morning, Mr. Marlatt came to my house ; I promise 
him the money ; he wanted to buy a load of straw, or some 
straw ; it was a load of straw ; he wanted it when he go 

on the money ; I  took him the straw before he got the money, 
and he said he would pay me for the straw the day t a 
let him have the money ; I took him $551 of money ; a®
B. Coleman had a balance ©f money that was due me, ow 
much it was, 1 do not now exactly know, but when J eD 
to Benjamin Marlatt’s house, James B. Coleman was ^  
at that time ; had the papers nearly all drawn up, a 
iiciency of $ 17, of making $800, remained ; I am not P01-1 
about the exact amount, but I gave Marlatt my note 01 
amount, whatever it was, to make up the $800 oi w 

on the bond and mortgage were given ; the amount o i 
I had, and what Mr. Coleman had, and this no e 
made up the $800 ; this money Mr. Coleman ha^^e « J
to m e ; Mr. James B. Coleman got to Mr. Mai ^
before I got there, and had the papers drawn > e j |yj 
was put in before I got there, and that was t e iea ^
to give thé note to make up the amount ; t ese ^

étions with Mr. Marlatt that I have spoken ot, *  
before the day the bond and mortgage^ were £ive, j  aD(J 
the straw was delivered before the signing o UI1til
mortgage ; Mr. Marlatt never paid me for
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that day, then he jumps up, goes out in the kitchen, I think 
it was, and gets a watch and hands me this watch; I  asked 
[Mr. Marlatt if this watch was for the straw; Mr. Marlatt 
nodded his head in a way to say, yes; James B. Coleman 
had paid the money about that time or a little before; I 
Bianded my money to Mr. Coleman, and he paid it over to 
[Marlatt; this was about the time of the delivery o f the 
watch that Coleman paid the money to Marlatt; there was 
nothing more took place in regard to it that I think o f at 
[present. Pq

Quest. Did you, or did you not, ever receive anything 
from Mr. Marlatt for that loan?

I Ans. No, sir, I did not; I think Mr. Marlatt 
[day.
I Quest. Was there, or was there not, any usury received 
I ^  you from Mr. Marlatt for that loan of $800 ?

Ans. There was not.
Was, or was not, that watch received by you from 

Marlatt in part payment of that straw ?
Ans. It was.

I Quest. Was, or was not, that watch given to you for the 
jJoan of that money to Marlatt ?
I -4%«. What he gave it to me for, I do not know ; but 
wiat took it for I  know, and it was for what I have told

IJ°u. [Mr. Kingman here objects to all the foregoing 
■written questions.]

^ lanck insists that the questions should have been
f :cted10 When they Were asked-]

Lav kind of a watch was that that Mr. Marlatt
I 4  ° T°k *• [Question E jected  to in that form.]
| H H  e^eve ifc was an oldish, galvanized watch ; the 
IPerv • Cf mmenced wear off-of it, and it smelt pretty cop-

L ‘e w a L h ^ ln ^  1Un bUt Veiy liUle ’ n° d e P e n d e n c e  in

|t° by Mr was watch worth ? [Question objected

4?l$. Xhp WfttnVi T
Uorth f  1 m h  suppose, to some men, might have been 
[8o much t ° r °  ^  I don’t think it was worth quite
■got the w f  6 1 ^ave not the watch n ow ; John Norton 

a c ? got an old sleigh for i t ; that was worth, I
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suppose, $3 or $4 ; I delivered to Mr. Marlattfrom one hun-
dred and fifty to two hundred bundles of straw ; I never re-
ceived any other watch from Mr. Marlatt; I never had any 
other dealings with him, except to receive one year’s interest 
on this bond, and then I took up my note which I had given 
him ; I took the note in part payment o f the interest; since 
the giving of this bond to me by Mr. Marlatt, I  have had 
conversation with him about the question of usury; he said 
the paper was good enough— meaning the bond and mort- 

§£§ gage: he said that I ought to understand things; nothing 
would touch m e ; that he was doing it to work W arw ick  a 
little ; I told him that was business of his own—it wasnt 
m ine; there was nothing more then took place at that time, 
I can’t rightly recollect whether I have had more conversa-
tions with him than that one, except that he told me in 
town one day that I  was all clear of this thing; that was 
about all of it.

Quest. A t these conversations with you, did Mr. Marlatt 
claim that there was any usury in this bond and mortgage. 
[Question objected to.]

A ns. 1 don’t think he said anything about it.

On cross-examination, he says—
I assigned the bond and mortgage to Mr. W arw ick. [T113 

evidence objected to as not a cross-examination.] Josepi 
J. Ely was my attorney in that transaction. [Evidence 
objected to as not a cross-examination.] I placed this bon 
and mortgage in Mr. Ely’s hands for collection.' [Evi ence 
objected t® as not a cross-examination.] I did this be or 
assigned them to Mr. Warwick ; somewhere about t re 

30 weeks; I think Mr. Ely did not hand the bond and nior 
gage back to me before I assigned them. [Mr. Sc iâ _ 
here objects to this course of cross-examination as improper

Quest. Did he, Mr. Ely, not tell you he could not com 
the bond and mortgage, before you assigned them o 
wick ? [Question objected to.]

A ns. I  don’t remember of his telling me so.
Quest. Did he not tell you that it was usurious ?
A ns. I do not remember o f his telling me so.
Quest. Did he not say to you that you could not co
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of Marlatt without committing perjury, i f  you should swear 
there was no usury in the transaction ?, [Question objected 
to.] . .

Ans. I don’t remember o f his ever saying so.
Quest. Did not Mr. Warwick tell you about the timeyoii 

assigned the bond and mortgage to him* that you could not 
collect them of Mr. Marlatt on account of the usury ? [Quesi 
tion objected to as not proper and irrelevant.]

Ans. He did not tell me so ; he told Mr. Ely so.
Quesü Did Mr. Ely advise you to assign them to hita, 10 

Warwick ?
Ans. Yes, sir. [Mr. Schanck here Objects to the last 

question.] , ' J  ̂ , , • ,
Quest. What did Mr. Warwick pay you for the bond and 

mortgage? [Question objected to.}
Ans-. He took a shate off the bond and interest, I sup- 

pose, of $50; he took $50 off of what was due on, it.
Quest. Did you converse with Mr. W arwick about the 

usury, or only with your attorney, Mr. E ly? [Question 
objected to.] 2d

Ans. I did not converse with Mr. Warwick, I know, and 
I do not think I Conversed with Mr. Ely about usury, but I 
Will not be positive; not at that time»

Quest. Did you not state to Mr. Ely that Mi*. Marlatt 
gave you that watch for the loan o f that $800 ?

Ans. I do not recollect of doing So..
Quest. What did you tell him, Mr. Ely, about the gift of 

t m watch ? [Question objected to.]
Ans. I told him as hear as I could, as I have you, here.
Quests When did you tell him so ? 30
Hits. At the time in a little room off from his law office, 
mil Mi*. Warwick took the claim ; I  said nothing to Mr. 

Warwick, as I remember.
g f i «  Do you say that you then and there told Mr. Ely 

a arlatt gave you the watch for the load o f straw?
ns. I think I did ; I told him I received it for the load 

°i Straw. ., A ;

j  yon present at the examination o f Joseph
J asa witness in this, cause, before Isaac W . Hanning?
US‘ es 5 I never rendered' any bill to Mr. Marlatt for

E
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that straw; I  delivered it on the homestead farm, where this 
bond and mortgage were given; I  put it in Mr. Marlatt s 
barn; Mr. Marlatt was not there at the tim e; I left word 
with the hired man that if  Mr. Marlatt wanted to see me to 
Come and see me, for I  believed I  should not ruti after him 
any more*; I  had been hunting for him a part of the morn-
ing; this was before the bond and mortgage were executed; 
I  am not positive, but I  should judge about a week before; 
I  never gave Mr. Marlatt any receipt for the payment of the 

iO straw; he never asked me for a settlement, nor I him; I 
had conversation with Mr. Marlatt about this usury matter 
in Hightstown, near the old bank, pretty close to a little 
bridge, somewhere about last election a year ago. [ jj| 
Schanck here requests that the master put down that the 
witness said that Mr. Marlatt seemed dreadful afraid tha 
somebody should see him.]

Quest. Was this the first conversation you had with mar-
latt about the usury in this case ?

A ns. I  will not be positive, but I think it was.
20 Quest. State what he said ? .

A ns. He said that I  was all clear of this thing, an 
, Was doing this to interfere with Warwick ; I can t rem 
ber o f anything else now at present.

Quest. What did y o u  say ? ' v
A ns. I  told him that I  didn’t want him to bother me J

more with this thing.
Quest. W hat thing did you refer to ?
Ans. This bond and mortgage and the usury wmi 

said was upon i t ; that Was all I  said to him a
30 that I  remember. . ^

Quest. W hen did you have your next conversauo
him about the USufy ? withhim;

A ns. I  don’ t remember any more conversations ^  
I  don’t think the watch was worth enough to pay 
straw that I  delivered to Marlatt, and that is w a ^  
when I  say that Marlatt owes me still; I  rat er gj.ratf 
when Mr. Marlatt bargained for the straw, t0 ® afflIl0t 
gb in with the m oney; that was what X expec e , \
able to tell the name of the man who was a good

4') delivered the straw at Marlatt’s ; I have been ry 
many times to think of his name.
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Quest. Did you say anything to Marlatt, at the time the 
money was paid, about including the straw ?

Ans. I did not, because I  thought he would be man 
enough to say something about it.

Quest. Did you ever speak to him about the straw after-
wards ? • ;ff,

Ans. I don't remember that I have.

On re examination, he says—
Quest. What do you mean when you say you expected 

the straw to go in with the money ? 10
-dws. I thought it would make the bond and mortgage a 

little larger; I didn’t expect to recover the meney of Mr. 
Marlatt after I got fairly acquainted with h im ; I  got pretty 
fairly acquainted with him about the time he got the money.

Samuel  F. But cher .

Sworn and subscribed this 8tli day of February, a . d.
1873, before me.

James S. A it ken, M. G.

[Mr. Schanck offers ip. evidence a certified copy of the 
answer of Benjamin Marlatt and wife, in the case o f George 20 
J. Miller, executor of Joseph Cutter, deceased, against Ben-
jamin Marlatt and others, defendants, filed in the Court of 
Chancery October 11th, 1871, and marked Exhibit F  on 
the part of the complainant.]

Adjourned to two o’clock p. m.

Examination resumed pursuant to adjournment.

Charles H. Butcher, a witness produced on the part of 
e complainant, being duly sworn, on his oath says—  

reside in Washington township, Mercer county, New 
g61Sl5  ̂ am a farmer; 1 am a brother of Samuel F. 30 

^cier; I had a conversation with Benjamin Marlatt 
f * *s alleged usury in this case; Mr. Marlatt said the 
o*1 and mortgage was good, and said he wanted— I don’t 
ow e expression he used—but he said he either wanted
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to devil Warwick or give him h e ll; I don’t know which it 
was—one or the other, or maybe both ; it was at his house, 
and was about a year ag o ; it will be a year in March.

On cross-examination, he says—
N o one was present at the conversation but me and him; 

we were standing in his yard ; I  went up there to talk to 
him about the matter; I went up at my own request; I was 
a little interested.

Chs, H. Botchei?.

Sworn and subscribed this 8th day of February, a . d . 1873, 
before me.

James S, A max, M. 0.

Janies Wilson, a witness produced on the part of the 
complainant, being duly sworn, on his oath says—

I am a practising lawyer, residing in Trenton.
[Exhibits A  and B  and E f on the part of the com plain-

ant, being shown witness, "he says]—
I was the solicitor of Benjamin Marlatt and wife, and 

filed an answer for them in this cause m entioned in tins 
20 answer, Exhibit E ;  I  suppose the bond and mortgage— 

E xhibit A  and B , are the same referred to in this answer, 
E xhibit F , although in E xhibit E , they are mentioned as 
bearing date April 10th, 1860, and given to Sam uel Butchei; 
usury in this answer is set up on the bond and mortgage 
referred to in the answer; I had not the bond and mortgage; 
Exhibit A  and B , before me when I  drew the answ er; I do 
not know, but I suppose Exhibits A  and B , are the bon 
and mortgage to which I intended to set up in usury in | ® 
answer; there was a controversy between W illia m  Wan' ic 

30 and Benjamin Marlatt in the suit mentioned in this answei, 
that is, Mr. Marlatt in the answer alleged usury against t ie 
bond and mortgage— Exhibits A  and B  /  I suppose 
be the same referred to in the answer; in a chanceiy > 
in which Benjamin Marlatt was com pla in an t, and Wi 
Warwick and others were defendants, in w hich I " as 
licitor for Mr. Marlatt, there was, according to the decree,^ 
certain sum of money to be paid by the defendants to
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I complainants, and Mr. Warwick was arranging to pay onp- 
I half of it; in talking with me about it, Mr. W arwick said 

he had certain claims against Mr. Marlatt whiph he wanted 
I to offset as far as they would go upon the money which he 
I had to pay; among those claims was a bond and mortgage 
I for $800, which Mr. Marlatt had given to Samuel P.
I Butcher, which Mr. Warwick said had been assigned to 

him; after talking with Mr. Warwick about it, I  told him I 
■ would allow him some of the claims as an offset, and some 
I of them I would not, as I thought they ought not to be |q 
I allowed; in regard to the Butcher bond and mortgage, I 
I told him that he knew that was alleged to Ue usurious, and 
| if it was he could not recover any o f i t ; after considerable 
I conversation had with Mr. Warwick at different times 
1 finally agreed to allow certain o f his claims as offsets 
against the money he had to pay, and in regard to the 

I ntcher bond and mortgage, I agreed to waive the objection 
against it mi account of usury; Mr. Warwick seemed 
sais ed with this, and after deducting the. claims which I 

I Vee to allow as an offset from the moneys which he had to 20 
5  H H  wit]l B 19  residue; Joseph J. Ely was 
was r r rwick at °® ce at the time this settlement 

agreed upon or carried out; in the settlement Mr.

UndrtTCkMaSi?ll0Wed 1312 interest on the butcher bond, 
on tin» k* j 1* ^ ^ suSge8ted that there should be endorsed 

L i jj  °n a statement that there was at that date due on 
the hrwf1*0  ̂ ? 8° °  princiPal 5 1 made an endorsement on
»o l  m! M  B 6  88 MP- E1̂  d“
sufficient + * i ^ Said h® thought that that would be
Parties »n Y  11 What B B  agreement between the 30

representecl Mr. Warwick, and was 
Resent wrote it as he said; Mr. Marlatt was not
in waiving Se1ttJeraent 1 1 was aeting for Mr. Marlatt, and 
for what S B 1 i B B  I had his authority
atmyotrlce time after that Mr. Marlatt called
tlenaent with w  B  wkat  ̂^ad done making a set- 
wished with 1 lie expressed himself as not

with what I had done; said he thought I had goneto°far in Wai\,;n . . aone l 8aid he thonght I had gone 
hond and mori ^ ^  glVmg UP tlle E jection  to the Butcher 

gage on account o f the usury; I  told him
40
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v thcat I supposed from what lie had previously said to me, 
that he was willing I  should do so in. making that settle-
ment with Mr. Warwick, if  I  thought it best, and that if I 
had not supposed so, I  would not have done i t ; the memo-
randum I  refer to is the one signed by me as the attorney 
of B. Marlatt, under date of March 14th, 1872, on Ex-
hibit A  /  Mr. Warwick, at the time of that settlement, gave 
me his check for $2,000, which left due a balance of $237, 
which he said he could not pay then, but was willing to 

10 give me his note for i t ; he did give me his note for it, 
and the note has since been paid; I think that by 
the decree in the case mentioned, the defendants 
were directed to pay $5,441.58, with interest from Au-
gust 1st, 1871, and costs of suit; by arrangement be- 
twen the defendants, Mr, Warwick was to pay one ball 
and when he came forward to pay his half, it amounted at* 
the time to $3,161.12, as I  figured it at that time; t at 
was on tlie 14th o f March, 1872 ; in that settlement the j 
sum of $312 was endorsed on the Butcher bond as being 

20 received of me acting for Mr. Marlatt, and being inteiest in 
full on the bond up to April 1st, 1872 ; Mr. Warwic was 
allowed, also, the sum of $45.53 for one half of two year» 
interest endorsed as paid on a mortgage on a certain prop 
erty at Hightstown, known as the Asher Moore lot, w no 
lot Mr. Perrine and Mr. Marlatt owned together, an \ I 
mortgage on it had been assigned, as Mr. Warwic s a , 
to his (Warwick’s) wife ; there was further allowe 0 I
Warwick for a claim on two judgments against r, a ’
one recovered by the Central Bank, and one y 

30 J. Ely, which Mr. W arwick said had been assigned to ^ 
the sum of $566.69; those last three items, toge J  
the $2,000 check, and the note for $237 before men . . 1 
making up in the whole the sum of $3,161.12 a 
tioned.

On cross-examination, he says— . eD for
According to my recollection, the alleged ^ ^ g a g e ,  

the loan of the money mentioned in the l>u at tjie
was a watch given by Mr. Marlatt to Mr. a 
time, in order to obtain the loan ; the watch em0
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I $50. [Mr. Schanck objects to this testimony.] The amount 
of this bonus was frequently spoken o f in the presence of 
Mr. Warwick; Warwick and I conversed together about it 
at different times; Mr. Warwick said that Mr. Marlatt told 
him that it was given at the time when he went to get the 

I assignment of it, and also think that Mr. Warwick told me 
that when he got the bond and mortgage'of Butcher he 
made him throw off something on that account.

I Quest. At the time of the settlement, March 14th, 1872, 
was the fact that such bonus was given disputed or denied ? 10 

I don’t think it was ; I think thflat in that settlement 
here was nothing said about allowing that bonus of $50 in 
iat settlement; it was during the progress o f the suit in 

c ancery which I have before referred to, wherein Mr. Mar- 
a was complainant, and Mr. Warwick and R. M. Smith 

I were defendants, that I  first heard Mr. Warwick speak of 
Is  H ef ^  uslll7  on this bond and mortgage ; I think he 
H  e1°. k  wken be was examined as a witness in that case; 
1 »  settlement of the 14th o f March, 1872, I was 
[ B i f f  er general power as solicitor for Mr. Marlatt, 20 
It y  B  y. a t}  understood him to say in the conversation 
I was H  B  Yiew of a settlement with Warwick ; that 
Itosave °n+f Power 1- bad In reference to i t ; I am not able 
llatt p j i  J  ? W soon a t̂er l^e settlement I saw Mr. Mar- 
jnot rnm-o fi« 0U f  ■  ll Pr°bable about a week or ten days,
I with that I I B n h I ^ r* Marlatt’s point o f dissatisfaction 
¡Waive er̂ enl was that I had agreed to give up or 
account f°^ eck°n 1° the Butcher bond and mortgage on 
to dotin'! B I B  1 Was asked and urged by Mr. Warwick 
at these n 1 erent times before the day o f settlement; qn 
amount J ° “ Ter8atl0M with Mr. Warwick, the specific S°  
them, hut rm §B jB B  sPoken h  n° l  on every  one of
[lection that B B S  K B  ± nave no recol-
Mt- M i  ™ e of those occasions it was alleged by 
than ag a  j f l  f  H  W a t c h  was given for anything else

< o t  s Z e °gl t ,0an ° f  that m0ney; 1 feel

i m B be says-
g o my recollection, but I state it as a matter

n several different occasions; I have no recol-
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about which. I am not entirely certain, in making the allow-
ance of $566.69, on the two judgments against Marlatt, one 
by the Central Bank and one by Joseph J. Ely, the allow-
ance Was not for the whole amount of the judgments, hut for 
so much as Mr. Warwick had paid for them, together with 
interest on the amount he had paid ; he having paid* as I 
understood, less than the face of the judgments; I Was 
acting in that settlement as the solicitor of Mr. Marlatt, iii 
the suit by him against Warwick and Smith, before men* 

10 tioned ; 1 don’t recollect that I had in my mind the suit of] 
the executors of Joseph Cutter against Benjamin Marlatt 
and wife and others; W arwick had filed no answer in this last 
mentioned suit, in order to bring forward any claim on &j| 
part on the Butcher bond and mortgage; the answer which 
I  drew in that case was drawn in view of the fact that he j 
might file his answer and set up such claim on that bond 
and mortgage ; I attended the sheriff’s sale of the propeity 
sold on foreclosure in this suit of Cutter’s executors against 
Marlatt, and on executions in other cases; the sale was at 

20 one time on all the executions ; I think it was on the 20tij 
o f July last j at that sale a farm was sold known as the Home 
Farm, which I understand that this mortgage, Exhibit ?! 
covers, or a part o f i t ; I  have no recollection that it was an 
hounced at that sale that that farm was to be sold F l  
this mortgage ; it might have been, but if it was  ̂ 1 j10 j 
heat i t ; I don’t remember that 1 Over told Mr. Warwic i 1 
Mr* Maflatt was dissatisfied with that settlemeiit; 0 |
temember whether 1 ever did or not. HK . '-HP/  *■

J. Wihsofc;

80 Sworn and subscribed this 8th day of February* D-
before me*

J a mes  S. Ai^k en , M. C

Adjourned to Friday, February 21st* 1873, at ten
'ciocl

A. M.

JBy written consent of the solicitors of the  ̂p i -
ties, the examination is adjourned toWednes ay,
1873. at ten o’clock a . M.
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Wednesday, April 9t]i, 1873, ten o'clock a . m . Examina- 
ion resumed pursuant to the adjournment, in the presence 

|  Samuel M. Schanck, solicitor o f the complainant, and o f 
1  K>”gman, solicitor of the defendants.

^le complainant, being duly sworn, on

I reside at Hightstown, New Jersey. 
m O u  A  ex parte complainant, being shown witness, he 
l  recognize the endorsement o f March 14th, 1872, on 

I B th!» ■ ;  I  saw Mr. Wilson do that \ it L  10

about M  ■  h lS  ° f f i c e !  1 w 6 u t  t h e r e  t0 s e t t le  w i t h  M m  
Smith’S  matters— what he got against me and
contmv • 1 m?au the decree obtained against u s ; the
settlement1.6*3 ° \ thls bond> Exhibit A , were included in that 
that I We ^ad arranged that about two Weeks before; 
cree S f i S l K 11 WaS’ that 1 was to PaY raY half o f the de- 
in» out /  f ? re t0 allow me the mortgage after deduct-
»^ 8 0 0 ™ n d ^ m? Sthey f k ed m e ; th6^ 6 toa11^
On itl t, ,he mterest on i t ; they endorsed the interest
they1’did 80. u l  ^ ? ret0 make the bond good for $800 ; 
alsothere. Y J s o n  1 a m  speaking o f ;  Mr. Ely was 
Mr. Wilson e“ dor9e“ ent of March l4th, 1872, was what
Wilson if tliY w 6 I°f the bond’ 1 8815:6(1 them, Ely and 
said yes n v  0n d make tbe ljon(1 good for $800; they 
O a S y  „  “ ‘B.con™mation is objected to by  Mr. K ing-

liicdff.iv. " i G1D̂ lbe counsel Of Mr. Warwick.] 
in M  is &®ie referred to by  Mr. Wilson
»ere the » „ „ /  ’ 6 ltems ia tlle settlement o f that decree
»ere ri .ljt t],„ ,aS f ated b7 Mr- W ilson ; I  thought they 

r o i r f i  da7 Re gave it in here.

20

[Paper h J &ave m here.
t e j M l  W M  , he says]—These
»  th em ; these i „ d  t h ‘ S P 2 p r  Relonged to m e; I  paid 
of tlmt  ̂ gments were included in the settlement

i 0

#f lta‘ ^eree h r : !  !,“  8 Were included in the settlement

Was not allowed b^Mr V ifson  am° lmt ° f  these j lld£ments

K en,ce> as

l̂ Uring the adioiirnm I  ° 1 !  m  the defendants, had died 
en * B ( f  Schanek thereupon stopped
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the examination of the witness until the cause could be 
revived.]

Thursday, June 12th, 1873, ten o’clock A . m . Examine 
tion resumed in the presence o f Samuel M. Schanck,Esq;, 
solicitor o f the complainant, and F. Kingman* Esq., solicitor 
o f the defendant, pursuant to notice from the complainants 
solicitor to the defendant’s solicitor;

W illiam  Warwick, the complainant, being duly sworn, on 
his oath says—

10 I reside at Hightstown, New Jersey.
[E xhibit A , ex parte complainant, being .shown witne , 

he says]— A t the time of the endorsement of March 1 ’
1872, on this bond, I  was at the office of Mr. James 
in Trenton; Joseph J. Ely and James Wilson an ^ t0 
were all the persons that were there; 1 met-theni 
settle a decree in chancery against me andthe Smi _ ^
in favor of Benjamin Marlatt; also to settle two j g ^  
and a dispute about usury on the bond and m01' ^ e J L er 
tionin this cause; we had a settlement; ^ eset*

¿0 in question on this bond, Exhibit A , in this way, j-fKculty 
pay me the m ortgage; there was to be nc 
about i t ; there were two judgments that 1 Ha 0 
latt, which I  allowed a deduction from o over V iudg- 
about $230; they allowed me what X gw e *I b ^ t  
ments and six per cent, interest from _  b̂at I
them up to the time o f settlement; it was 
bought them, and I  paid $300 for the two, 
for the expense of transferring them , I n ^  tbe
dum o f these two judgments- the amount o || j

80 date of entry; this is the memorandum, mar M l  the ,
ex parte complainant; I  threw off the e aboutthe
judgments, so that I  should have no i ^  on these 
mortgage in this case ; the amount a ow g|Ltgag&
judgments and the interest due on tins d o  tp e Asher
np to April 1st, 1872, and also the interest^ all included 
Moore mortgage, belonging to my wjte* 
in the amount which I paid to cancel the ^  gil0w tk3
tliAvpi was writine* nut on the bond at t ia
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settlement; I requested it done, and there was to be no 
more difficulty about it.

I was present at the sheriff’s sale of this property, inclu- 
ded in m y  mortgage in the foreclosure suit of Cutter’s ex? 
ecutprs against Marlatt; it was in Hightstown ; Mr.-Benja-
min Marlatt a n d  John Dawes were both present at that sale; 
it wps stated at that sale that the land then sold was sold 
subject to this mortgage of mine, and William Hutchinson’s 
mortgage, too; Mr. Samuel M. Schanck stated that; Benja-
min Marlatt stated it; Joseph J. Ely stated it; they stated 
it just as th e  sale was opened; John Dawes inquired very 
particularly how the interest was on my mortgage ; I said jt 
was all paid  up 'to last spring; Marlatt said so too; I au- 

onzed Joseph J. Ely to say so, and he did so state ; the 
conversation with Dawes was just before they set the farm 
«Pfpr s a le ; in the year 1860,1 recollect that Benjamin 
Marlatt got straw of Mr. Butcher, the man that owned this 
°n and mortgage before me; it was long rye straw to tie 
P peach trees; he brought him a load; I could not tell 

m uc it was more than that it was a load; I saw him 20* 
ve over to Marlatt’s farm with it, and unload it there; 

H B B  for § B  up young peach trees; it was in the 
of Mr êai*’ I  but I cannot say certain; I recollect 
that M ar,  a tt h a v in S  a  w a t c h  t h a t  116 bought of some Jew 
i W  W  York, and he gave his note for it, and 
houo-bt ,elnô e’ h bought a watch of him, too; several
theSman’aatCheS°f him’ Alfred Perrine got one; I think 
was ■  T 6 W a s  Benedict, but I am not positive; this 
Marlatt \  months before Butcher took the straw to 
told meso^M l | B *16 traded tbe watch to Butcher; he 30 
all the ?Iarlatit Sot stuck with the watch, and so did 
with WaR 1  US’ the Mr* Blltcher, Marlatt said he traded 
■̂•Marian 6 maa that owned this mortgage before me ;

the:note of ¿ I S  11  n°te ôr tor that watch ; I bought 
te of the man he got the watch of.

cross-examination.
W il l iam W ar wic k.
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Sworn and sijbspribed, tliip 12tli day o f June, a . p , 1873, 
before me.

Jaimes S. Ait k in , M. C.

Mr. Schanck announced that the testimony on the part of 
the complainant was closed.

James S. A it kin, M. C,

B O N D  F R O M  B E N J A M I N  M A R L A T T  T O  S A M U E L
F .  B U T C H E R .

Know all men by these presents, that I, Benjamin Mar- 
10 latt, o f  the township of East Windsor, in the county of 

Mercer, and State o f New Jersey, am held and firmly, 
bound unto Samuel F. Butcher, of the township of Monroe, 
in the county o f Middlesex, and state aforesaid, in the sum 
o f one thousand six hundred dollars, lawful money of the 
United States o f America, to be paid to the said Samuel F, 
Butcher, or to his certain attorney, executors, administra-
tors, or assigns; to which payment well and truly to be 
made, I  bind myself, my heirs, executors, and administra-
tors, jointly and severally, firmly by these presents. Seale 

20 with my seal and dated the tenth day of October, in tie 
year one thousand eight hundred and sixty, (1860.)

The condition of the above obligation is such, that if t m 
above bounden Benjamin Marlatt, his heirs, executors, an 
administrators, or any o f them, shall and do well and tru j 
pay or cause to be paid, unto the above mentioned Samue 
F. Butcher, or to his certain attorney, executors, 
trators, or assigns, the just and full sum of eight hun M  
dollars, in one year from the date hereof, with legal inteie  ̂
from date, without any fraud or other delay, then  ̂1IS.°.

30 gation to be void, or else to remain imfull force an vir
Be n ja min  Mabl a t t .

Signed, sealed, and delivered,, in the presence of- James B. Co l e man
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I Received on the within one year’s interest, up to October
both, 1861.

S a m u e l  F. B u t c h e r .

Received, Hlglitstown,- December 19th, 1867, the interest 
on the within bond from October 10th, 1861, to October 
10th, 1865.
I 1 1 0 2 ,0 0 , W i l l i a m  W a r w i c k .

1872, March 14th, received of J. Wilson, (for B. Mar- 
|iatt,) three hundred and twelve dollars, interest in full on 
[this bond, up to April 1st, 1872. 10
I $812.00. W i l l i a m  W a r w i c k .

1872, March 14th. I hereby acknowledge that there is 
ue on the within bond, to the holder thereof, the sum of 

sight hundred dollars principal.
J .  W i l s o n ,

Att'y of jB. Marlatt.

RTGAGE BENJAMIN MARLATT AND WIFE TO SAMUEL 
F, BUTCHER,

ye indenture, made this tenth day o f October, in the 
i f  ° ^or(  ̂ Gne thousand eight hundred and sixty, 20
¡■ ¡ E l  benjamin Marlatt, of the township of East Wind- 
E l r  tll®.county of Mercer, and State o f Mew Jersey, and 
Bute}1116 T  Ŵ 6’ the first part, and Samuel F.
j j f i r a  I  township of Monroe, in the county o f Mid-

I second ™d, S^ te of New ^ rsey , aforesaid, party of the 
in con si H r 5 J 1 ltnesseth, that the said party o f the first part, 
to be sp era,10n J l l  || sum hereinafter mentioned 

I >n hand T v i  | S  of the farther sum o f one dollar to them 
[ the sealirf1 fhe said party o f the second part, before 
said partv^ f +u ^ very hereof, the receipt whereof the 30 
granted kq° I j  rst do hereby acknowledge, have 
and by thp r^aine(*5 so^ ’ enfeoffed, released and confirmed, 
and confirm6 W m d° gfaut’ barSain> sell, I f lH H  release 
heirs and J B  sai<i Party  of tbe second part, his

gns, all that certain tract or parcel o f land and
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premises situate in the township of East Windsor aforesaid, 
and is hutted and hounded as follows, v iz .: Beginning k 
the middle o f the road leading .from Higlitstown to Free-! 
hold, seventy links from ̂ a white oak tree on a course o f 
north ten degrees and fifteen minutes east; thence(1) along 
the middle o f said road north seventy-two degrees west six-
teen chains seventy-two links; thence south ten degrees! 
and fifteen minutes west nine chains and sixty-seven l in k s ,: 
to a corner in line of W idow Applegate’s land; thence along 
her land south eighty-nine degrees and three-quarters west 

10 seventeen chains and sixty links, to a stone; thence north 
thirteen degrees east, sixty links; thence north six degrees 
west, twenty-three chains and sixty-five links, to a corner; 
thence north twenty degrees east one-chain and thirty-three 
links, to corner o f Blauvelt land; thence by the same south 
sixty-eight and a half degrees east twenty-four chains and 
twenty links, to a stone for corner; thence north ten 
degrees and a quarter east, six chains and sixteen links t o , 
a stone ; thence north sixty-eight degrees and a half west, j 
twenty-two chains and ten links to a stone for corner;; 
thence along old road north thirty-three degrees east, twelve 

¿0 chains and ninety-two links, to corner of D. Applegate’s 
land ; thence by the same south fifty-one degrees east, j 
thirty-eight chains and ten links, to a stone for corner; 
thence along land o f John Fisher, Jr., south ten degrees 
and a quarter west, fourteen chains and thirty links, to the 
place of beginning; containing ninety-three acres of land, 
more or less, being a tract of land, part of which was con-
veyed unto said Benjamin Marlatt by Andrew M. Duncan and 
wife and Selab Gulick and wife, and part by Janies Cook 
and wife, and Sarah Giberson, Lydia Giberson, and others;: 
together with all and singular the appurtenances and the 

30 reversions, remainders, rents, issues, >and profits thereof, 
and all the estate, right, title, interest, use, possession, prop 
erty, claim, and demand of them the said party of the first 
part, of, in, and to the same : to have and to hold the pre®' 
ises hereby granted, with all and singular the appurtenance  ̂
unto him the said party o f the second part, his heirs and 
assigns, to the only proper use, benefit, and behoof of hi®) 
the said party o f the second part, his heirs and assigns for*
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per; provided always, nevertheless, and it is the true in- 
Itent of these presents, that if  the said Benjamin Marlatt* 
party aforesaid of the first part, his heirs, executors, or 
Administrators, do and shall well and truly pay, or cause to 
be paid, unto the said Samuel F. Butcher, party aforesaid 
of the second part, his executors, administrators, or assigns*, 
the sum of eight hundred dollars, in one year from the 
[date hereof, with legal interest from date, as contained in 
the condition of a bond, hearing even date herewith, from'
[the said Benjamin Marlatt to the said Samuel F. Butcher* -[q 
pn the penal sum of one thousand six hundred dollars, as by 
[reference to the same will appear, then and from thence-
forth, as well the said obligation as also these presents* and 
pverything herein contained, shall cease and become null 
and void, anything herein to the contrary in any wise not-
withstanding * but, on failure of payment thereof, to be 
and remain in full force.
[ In witness whereof, the said party of the first part have 
hereunto set their hands and seals the day and year first 
above written. zU

B e n j a m i n  M a r l a t t * [ l . S i ]  

E m e l i n e  M a r l a t t . [ l . s . ]

Signed, sealed and delivered in the presence of—
James B. Col eman.

I tate of New Jersey, Mercer county, ss.— Be it known* 
|t iat on the tenth day of October, in the year of our Lord 
[one thousand eight hundred and sixty, before the subscriber* 
one of the masters in chancery of the State of New Jersey, 
personally appeared Benjamin Marlatt, and Emeline his 
wi e, who are, I am satisfied, the grantors in the foregoing 
ee of mortgage, and the contents thereof being by me 
is made known unto them, did thereupon acknowledge 
iat t ey signed, sealed and delivered the same as their
0 untary act and deed, for the uses andN purposes therein 

Impressed; r  1
nd the said Emeline Marlatt, on a private examination 

tore me. S(m ^ QfQ — rt from her said lmsbandj ad_

sealed and delivered the same
nie, separate and apart 

*nowledged that she signed, se

SO
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as her voluntary act and deed, without any fear, threats or 
compulsion o f her said husband.

James R. Col eman, M . C.

Received in the clerk’s office of the county of Mercer, on 
the twelfth day of October, 1860, at o’clock, and recorded 
in Book “  M ”  o f Mortgages, pages 331 and 332.

R. C. B e l v i l l e ,  Clerh

A S S I G N M E N T  O F  M O R T G A G E » - F R O M  S A M U E L  
F ,  B U T C H E R  T O  W I L L I A M  W A R W I C K .

Know all men by these presents, that I, Samuel F. 
Butcher, o f the township o f Monroe, county of Middlesex; 
and State o f New Jersey, o f the first part, for and in con-
sideration o f the sum of seven hundred and seventy-three 
dollars and six cents, lawful money of the United States, to 
me in hand paid by William Warwick, of the township of 
East Windsor, couny o f Mercer, and state aforesaid, of the 
second part, at and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, have 
granted, bargained, sold, assigned, transferred, and set over, 

20 and by these presents do grant, bargain, sell, assign, trans-
fer, and set over, unto the said party of the second part, a ■ 
certain indenture o f mortgage, bearing date on the tent i 
day of October, in the year o f our Lord one thousand eight 
hundred and sixty, made by Benjamin Marlatt, and Erne- j 
line, his wife, party of the first part-, unto me, said Samue j 
F. Butcher, party of the second part, therein named, con-
ditioned for the payment o f eight hundred dollars, in one 
year from the date thereof, with interest, which said mort- 
gage covers a certain tract o f land in East Windsor town- 

30 ship, Mercer county, New Jersey j which said mortgage is 
recorded in Mercer clerk’s office, in Book M of Mortgage  ̂
pages 331 and 332, and the mortgaged premises therein e 
scribed, with the appurtenances* Together with the on̂  
or obligation in said indenture o f mortgage mentioned, an j
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thereby intended to be secured, and all moneys due and to 
grow due thereon, to have and to hold the same, unto the said 
party of the second part, his heirs, executors, administra-
tors, and assigns, to his and their proper use* benefit, and , 
behoof, forever. Subject only to the proviso or condition 
of redemption in the said indenture o f mortgage contained.

In witness whereof I have hereunto set my hand and 
seal, the fifth day of April, in the year o f our Lord one 
thousand eight hundred and sixty-two.

S a m u e l  F. B u t c h e r , [ l . s  ]

Signed, sealed, and delivered, in the presence o f
J o s e p h  J .  E l y .

State of New Jersey, Monmouth county, ss.— Be it 
nown, that on the fifth day of April, in the year o f our 
oid one thousand eight hundred and sixty-two, before me, 
oseph J. Ely, a master in the Court of Chancery o f the 
tate of New Jersey, personally appeared Samuel F. 
u c er, who is, I  am satisfied, the grantor mentioned in 
ier oregoing deed of assignment, and the contents thereof 
m  J me made known unto him, he did thereupon no 
c now edge that he signed, sealed, and delivered the same

||| Volnn-ary act and deed, for the uses and purposes 
herein expressed.

J o s e p h  J .  E l y ,  M . C . 
a
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A N S W E R  O F  B E N J A M I N  M A R L A T T  A N D  W IF E . 

[F iled  October 11, 1871.]

The answer o f Benjamin Marlatt and Emeline, his wife, two 
of the defendants to the bill o f complaint of Joseph W. 
Cntter and George I. Miller, executor^ of the last will and 
testament o f Joseph Cutter, deceased, complainants.

These defendants, now and at all times hereafter, saving 
and reserving to themselves all benefit and advantage of 
exceptions to the many errors, uncertainties, and imperfec- 
tions in the complainants’ said bill contained, for answer 
-thereto, or to so much and such parts thereof as they are 
advised it is material or necessary for them to make answer 
unto, they answer and say— that they admit that this de-
fendant, Benjamin Marlatt, did, at or about the time in that 
respect in said bill mentioned, execute and deliver to sai 
Joseph Cutter, since deceased, a bond in the penal sum o 
ten thousand dollars, conditioned for the payment of ve 
thousand dollars, payable with interest in one year from tie 
date thereof; and that to secure the payment of said bon , 

20 these defendants executed a mortgage to said Cutter upoi 
two farms, in said mortgage and in said bill described, one 
known as the “  Home Farm,”  and the other as the er 
Farm,”  but for the particulars o f said bond and mortgage, 
as to the date and amount, and other particulars ^ ere0̂ ’ 
these defendants pray leave to refer thereto when pro uce 

And these defendants further say, that sundry PaUnê  
on account of the interest and principal of said bon ^  
mortgagehave been made— some to the said Joseph u ’ 
in his lifetime, and some to the said complainants, since 

50 decease— the full amount and particulars of which
fendants cannot now fully state, for want of infoima^j 
but they hope to be able to show hereafter, that sê rnlg 
years last past, the management and control of sai ^  ^  
has been in the hands o f other persons, and some o 
payments have been made by them.
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And these defendants say, that said farms are valuable, 
and are an ample security, as they believe, for the payment 
of all moneys remaining due for principal and interest on 
said bond and mortgage, after paying all prior liens and 
claims against the same.

And these defendants further say, that they admit that 
this defendant, Benjamin Marlatt, on or about the tenth 
day of April, eighteen hundred and sixty, made and execu-
ted his bond to Samuel Butcher, in the penal sum of sixteen 
hundred dollars, conditioned for the payment o f eight hun- 10 
dred dollars, with interest, and that, in  order to secure the 
payment of said bond, these defendants executed a mortgage 
bearing even date with said bond, to said Samuel Butcher, 
said mortgage being upon said Home Farm.

And these defendants fu rther say, that the said bond was 
made and executed to said Butcher to secure a loan o f eight 
hundred dollars, by him made to said Benjamin Marlatt at 
t e time of the execution thereof; that, in order, to obtain 
said loan, this defendant, Benjamin Marlatt, offered to de- 
iver, and did deliver, to said Butcher, at the time o f his 20 
negotiating with said Butcher for said loan, and as a bonus 
or t le same, a watch valued at fifty dollars, and worth at 
east that sum, and said Butcher accepted said watch as a 
onus for said loan, and then lent to this defendant, Benja- 

®in arlatt, the said sum of eight hundr ed dollars, and 
mse efendants thereupon executed to him said bond and 

mortgage as above mentioned.
And these defendants therefore say, that the said bond 

and ^  Were’ and aie’ usurious, and are inoperative
* 30

and ^6Se* de êndants further say, that they have heard, 
u .16Ve ^ true, that the said bond and mortgage 
defJ n(;e . een unsigned to William Warwick, one o f these 
thPRA a f  8 J11 tllis cause5 and are now held by him. And 
said Say aDd char^e the truth to be,, that the
■ E E *  ^e ôre and at the time when he took an 
loanhJif the? 0f! knew of the terms on which the said 
and tbnf ften ° ^ a n̂ed from said Butcher, as above stated, . 
void. 6 Said k°nd and mortgage were usurious and

40
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10

And these defendants respectfully claim the benefit of 
this objection, and submit to this court that no decree ought 
to be made in this cause against the said mortgaged premi-
ses, nor against these defendants, or either of them, for the 
payment o f said bond and mortgage.

And these defendants further say that it is true, that on 
or about the eleventh day o f March, eighteen hundred and 
sixty-two, John Perrine obtained, before a justice of thé 
peace, and afterwards docketed in the Common Pleas of 
Mercer county, a judgment against this defendant, Benjamin 
Marlatt, for the sum of fifty-three dollars and eighty-two 
cents, or thereabouts, and that said judgment has not been 
paid. But these defendants say that it is not true, as in the 
complainants’ bill is charged, that the said Perrine has since 
died— and, on the contrary, these defendants say that the said 
Perrine is still living, and that he resides in the county o 
Middlesex, where he resided at the time said judgment was 
obtained. That the complainants, in making certain per-
sons defendants in the said bill o f complaint, to wit, Danie 
Perrine, William Perrine, and Rebecca Lloyd, wife of John 
Lloyd, and Lydia Perrine, w-ho are therein alleged to e 
heirs o f said Perrine—have brought in improper and un 
necessary parties, and that said bill is, in that respec» 
irregular, and that all costs which have been made, or may 
be made, by reason o f such irregularity, or in consequence 
thereof, ought to be paid by the complainants, and oug  ̂
not to be charged upon these defendants, or said m o rtg a g e  
premises; and they pray that they may have the earn 
benefit o f  this objection as if it had been made by p ea 
demurrer. , .

And these defendants further say, that the s a i d  compa 
ants have also in their said bill made certain othenfj8 
defendants, who ought not to have been made 
and who are unnecessary and improper parties in t is ‘ 
and that the complainants have thus made UIin®c®u , t 
costs, and the same ought to be paid by them, an ^  
not be charged upon or paid by thesè defendants, ® ,

that in said bill it is c «

30

40

said mortgaged premises; that in said bill 1
that judgment was obtained by the Central Ban 0 ^
Jersey against this defendant, Benjamin ara >
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Bichard M. Job, and Archibald F. Job, on or about the 
fourteenth day of June, a . d . 1862,,for two hundred and 
three dollars and twenty-seven cents, and that the Bank of 
New Jersey obtained a j udgment ©n or about the twelfth 
day of February, a . d  1861, against this defendant, Benja-
min Marlatt, and William A. Bowne, for two hundred and 
seventy-one dollars and sixty-one cents, and that on or about 
the twenty-first day of January, a . d .  1862, Joseph J. Ely 
obtained a judgment against this defendant and Richard 
M. Job, for two hundred and ninety-seven dollars and 10 
seventy-four cents ; that the complainants have in their 
said bill made the said Richard M. Job, Archibald F. Job, 
and William A. Bowne, defendants thereto, because they 
are, it is alleged, co-defendants in said judgments with this 
defendant, Benjamin Marlatt, which, as these defendants 
are advised, is no sufficient reason for making said persons 
defendants in this cause; and these defendants, admitting 
that said judgments were recovered as aforesaid, charge 
that said co-defendants of said Benjamin Marlatt therein 
are improperly made defendants herein, and that the com- go 
plainants are thereby making unnecessary costs, and these 
efendants pray the same advantage and benefit from this 

objection as if it had been made by plea or demurrer.
And these defendants further „ say, that it is true Per_

| aelia Ann Ely, and Michael Ely, executors, &e., did re-
cover a judgment in the Supreme Court of this 6tate 
against this defendant, Benjamin Marlatt, at or about the 
1!ne in that respect in the complainant’s bill mentioned 
an for about the amount therein stated; and this defend5 
any enjamin Marlatt, says that said judgment was after- 30 
âr s assigned to James C. Norris, and that this defendant 
as paid and satisfied the same.

I ^e ên( ân^ Benjamin Marlatt, answering for
j mse , says that he admits that the Central Bank of New
Je 8ê n°W °a^e(  ̂ Central National Bank, o f New 

I NaT' \ an  ̂ Bank of New Jersey, (since called the 
*°naJ Bank of New Jersey) and Joseph J. Ely, re- 

amou Vf  a€G0Vere<̂  a j U(% ment against him for about the 
I com J 1 • En , 01* aBau  ̂ the time in that respect in the
I ainants bill mentioned; but this defendant prays
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leave to refer himself to the proofs, which may be offered 
in respect to the amounts due thereon respectively, when 
the same shall be produced in this case.

And this defendant, Benjamin Marlatt, farther admits 
that Rescarrick M. Smith, James C. Norris, and William j 
Warwick recovered a judgment against him in the Supreme 
Court en or about the twenty-second day of July, a. d. ■ 
1861, on a bond and warrant o f attorney, to confess judg-
ment thereon, for the sum o f thirteen thousand nine hun- 

10 dred and forty-three dollars and eighty cents, (penalty of 
said bond) debt, besides costs o f suit; and that the said 
Rescarrick M. Smith, on or about the twentieth day of 
January, a . d . 1862, in said court, recovered a judgment 
against this defendant on a bond and warrant of attorney 
to confess judgment thereon, executed to him by this de-j 
fendant, for the sum of twelve hundred and forty-eight dol-
lars, (the penalty of said bond) debt, besides cost of suit; 
that under executions issued upon the said last two judg-
ments, or upon one of them, the sheriff of the county of 

20 Mercer levied upon the said mortgaged premises, covered! 
by the complainant’s mortgage, to wit, the “  Home Farm, j 
and the “  Cutter Farm,”  and sold the same at public sale,! 
and the same were struck off and sold to the said Rescar-j 
rick M. Smith ; and the said sheriff afterwards, and onoi 
about the tenth day o f April, a . d. 1862, by deed bearing, 
date on that day, conveyed the same to said Rescarrick JU 
Sm ith; that afterwards, and on or about the thirty-first 
day o f December, a . d. 1863, this, defendant, Benjamin 
Marlatt, filed in this court his bill o f complaint again8 j 

30 said Rescarrick M. Smith and William Warwick, who had o J  
tained by assignment all the share and interest of said JNo j 
in said judgment, praying, among other things, that t e j 
sale and conveyance might be set aside and the deien I 
ordered to account for all the rents, proceeds, and pro 8 1

andthem received from said farms and from other property 
this defendant and that after satisfying said judgment

' making to said parties all j  ust allowances, they mig 1 
decreed to pay over to this defendant the balance ^ 1 
should be found remaining, on the taking of such acco i 

40 That during the progress o f said suit the said Rescarric
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10

Smith departed this life, intestate, leaving a widow and 
several children and heirs at law, who are named in the 
Ircomplainant’s hill in this cause, surviving him, and that 
said suit was by order of this court revived against his said 
widow and heirs-at-law, and also against his administrators 
in the complainant’s said hill named, and all of which said 
heirs and said administrators and also said widow are made 
defendants in this cause. That such proceedings were had 

tin said suit, that by an interlocutory decree and order of 
preference made therein, dated the thirty first day o f Octo- 
|her, a . d . 1866, it was among other things ordered and de-
creed that the said purchase at said sheriff’s sale, by Smith, 
rof said two farms was made in trust, to permit this defend- 
lant to redeem the same on the terms mentioned in said or- 
fder and decree, and that it be referred to Isaac W . Panning, 

sq.j one of the masters o f this court, t© take an account 
| as m said order and decree is mentioned, and that said mas- 
t r  flS Ŝ Ce ma( ê his report to this court, bearing date on 
L e rst day ° f  August, a . d . 1871, by which it appears 

a tie said two judgments have been satisfied and more 20 
' an satisfied, by the rents, proceeds, profits, and moneys 
Received by said Smith and Warwick from said two farms 
an other property of .this defendant, and that there was, 
a t e  date of said report, due from them to this defendant 
g| arSe alance on that account, after deducting a sufficient 
B  0 a*d satisfy said judgments and all other allow-
tn r  W *n an^ ^y sa*d order and decree are directed

,? ma 6 b̂em‘ ^ a t  said defendants have filed ex- 
are Rru8 Ce*Ftâ n ^ ems sa*d report, which exceptions 
all th ^Gn and undecided in this court. But even if  30 
Mrietif f mS S°- exceP̂ ed should be disallowed and 
oueht n f r+0r? Sâ  rePortj (which this defendant believes 

U L ip  * and Wili  not be done,) yet that there would, 
fendant̂ 8 r  ^  Sâ  rePorL IpP remain due to this de- 

I received h balance, after deducting from the moneys
Pay an6 -ji f f  ®mhh and Warwick a sufficient amount to 
tioned ^  18 ^ ^ie Sâ d Ŵ0 i udgnient8 last above men-

due to S  therefore says that there is nothing
arwick and to the administrators of said 4.0
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Smith, or to either o f them, on said judgments, or either of 
them, and that said mortgaged premises ought to be held

And this defendant, Benjamin Marlatt, further says, that 
Alfred Perrine did, as in the complainant’s bill is men-
tioned, recover a judgment against him in the Supreme 
Court o f this state, at or about the time in said bill stated, 
and for about the amount therein mentioned. That said 
judgment was entered upon a bond and warrant of attorney 

10 to confess judgment thereon, executed by this defendant to 
said Perrine, and which was made and executed under the 
following circumstances: That, about the time of the exe-
cution o f the same, to wit, the twenty-fifth day of July a. 
d . 1862, this defendant having met with reverses and losses 
in his business, was unable to meet promptly all demands 
against him, and there had been previously and through a, 
space o f several years, dealings between him and said Per-
rine, and there had not been for a long time any settlemen 
o f their accounts to ascertain how the balance stood and 

20 which of them was on account thereof indebted to t ej 
other. That in this situation o f things, the said i>erl“1iej 
told this defendant that he thought the balance was in 18 
(Perrine’s) favor, and he wished this defendant would, w 
some way, secure him for it, to which this defendant re < 
plied that he thought the balance would, on a settlement o 
their accounts, be found in his, (this defendant’s) favor, n 
that he could not, just then, go into an examination an. ■■m  ’ r ■ ■ ■ ■ ■ I

or* ant to give him a judgment bond for some certain sPeClP 
amount, and that he, Perrine, would hold the same as^

I curity for so much as should, upon an examination an̂  
tlement of their accounts, be found due to him, if j

would, as he had promised, hold the same for so muc  ̂
as might on such settlement be found due im’ 
amount were so found due. f  cc0unts

.A And this defendant saith that no settlement ©
40

and adjudged to be free from all claims or account thereof.

settlement o f their accounts, to ascertain which way
balance stood : and the said Perrine then ur ,

. , . . i  ______ 1  ««wfoin snecined

w e r e  i u u u u  u u e .  e jn »  u o i c u u » u v ,  —  a  H waf-i
in said Perrine, made and executed him said bon J  
rant, upon that understanding, and in the

/111; U1 tllvli ilL'V/L/UlI lOj Uv IvUtL'̂  u ' -fi/lpTlC®
found due. That this defendant, having ®on .
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has jet been had between him and said Perrine, and that 
.the said Perrine now denies that he ever agreed to take 
| said bond and warrant on the terms above mentioned, and 
claims that the whole amount o f the said judgment entered 
thereon is justly due him, which this defendant saj ŝ is not 
the case, and that nothing should be allowed »to said Per- 
rme thereon, except so much as may, on a just examination 
and settlement of their accounts be found to be due to him*

And this defendant, Benjamin Marlatt, admits that other 
persons named in the complainant’s said bill, to wit, the 10 
Bank of New Jersey, John Dey, Aaron Dawes, David B.
Dej, William M. Cox, John Dawes, Charles Allen and 
John R. Ely, obtained judgments against him, but whether 
the dates and amounts thereof, are correctly set forth in said 

I ill or not, this defendant is not now able to state ; and in 
I case the persons holding said judgments, should put in any 
I c aim for any amount as remaining due thereon, this defend- 
|ant prays leave to refer thereto, and to offer further proof 
[on his part, if the same be necessary.
f And these defendants further say, that they have heard 20 
land believe it to be true, that the said Joseph Cutter, de-
ceased, diedjeaving a last will and testament ; and that the 

pame has been proved, and that letters testamentary thereon,
[were gianted to the complainants, but they have no knowi-
le ge thereof, except from general report ; and they leave 

>e complainants to make such proof in regard thereto as 
ley may be advised.

i And these defendants deny all and all manner o f unlaw- 
■ 9  and confederacy wherewith they are in by 

P 1 i charged, without this, that there is any other mat- 30 
sar CfUSG °r *n 8a^  bill contained, material or neces- 

k or ^ese defendants to make answer unt©, and not 
fes^ an<̂  ^ere^  we^ and sufficiently answered unto, con- 
1, 6 \ avo^ e(̂ 5 traversed or denied, is true, to the I 
and tb * ^  °r fbese defendants ; all which matters
and .ln^S defendants are ready and willing to aver

P °ve, as this court shall direct; and they pray to be
H
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lienee dismissed with their reasonable costs and charges in 
this behalf most wrongfully sustained.

J. WILSON;
Solicitor f o r  and o f  counsel with defendants.

New Jersey, ss. Benjamin Marlatt and Emeline Marlatt 
his wife, the defendants in the foregoing answer named, 
being severally duly sworn according to law, do severally 
say— that the fact, matters and things in the foregoing answer 
set forth and contained, so far as they relate to his or her' 

10 acts and deeds, are true, and so far as they relate to the acts 
or deeds o f any other person or persons, they believe the 
same to be true.

B e n j a m i n  M a r l a t t .

E m e l i n e  M a r l a t t .

Sworn and subscribed this 11th day of October, a . i>. 1871, 
before me.

W h i t f i e l d  S .  J o h n s o n , M . C.



n e w  j e r s e y  s u p r e m e  c o u r t .

I n  C a s e — Mer c er  C o u r t .

The Central Bank of Hew Jersey ') Damages, $169.94

Benjamin Marlat™'Kichard M. Job, f
and Archibald F. Job. J $203.27

T i J. J. E l y , Attfy.
Judgment signed January 14th, 1862.
Judgment docketed in Circuit, December 26th, 1871.

18̂ i ed and docketed in Supreme Court, December 27tli, 10

I n  C a s e — B y  D e f a u l t .

Joseph J. Ely 'j Damages, $252.38

n̂jarnin MarlatUnd Bichard M. Job. l ^

Entered January 21st, 1862.  ̂ $297.74
M. B e a s l e y , A t t ’y .

M M O  P  ■Lee’ elerk °T the Supreme Court of the 
the records cJ s llej,eby certify, that I have searched 2< 
docketed th ^  1C0Urt’ and do J made up of record, or 
W W B m  H  ab°Ve Stated J^gHients. 

the seal of^T-J W iereo '̂ B Bave hereto set my hand and

We d- eighteen
B e n j . F, L e e , Clerk.
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O P I N I O N .

T h e  C h a n c e l l o r . This suit is brought to foreclose a 
mortgage given on the tenth day of October, 1860, upon 
land in Mercer county, by Benjamin Marlatt to Samuel F. 
Butcher, to secure the payment of $800, with interest, and 
assigned by the latter to the complainant, on the fifth of 
April, 1862. The defence is usury. The property was soldi 
by the sheriff to the defendant, John Dawes, in July, 1872, 
under,a foreclosure of a subsequent mortgage, the holder oil 

10 this mortgage not being a party to that suit.
At that sale the announcement was made that the prop-

erty was sold subject to the mortgage now in suit, and Dawes 
was informed by the complainant before the sale w as made, 
that there was due upon the mortgage, $800 of principal 
besides interest. The usury set up in the answer was the! 
delivery by Marlatt to Butcher, pursuant to an agreement 
made at the time of lending the money, of a gold watch ofl 
the valúe of $60, as a premium over and above the lawfu 1 
interest for the loan. Marlatt’s account of the transaction! 

20 is, that Butcher, having agreed to lend him the monej>j 
came with the scrivener employed to draw the bond an | 
mortgage, to Marlatt’s house for the purpose of completing! 
the transaction ; that after the papers had been drawn, tiei 
scrivener went out of the house and was absent for a e I 
minutes ; that during the scrivener’s absence, Butcher o j  
Marlatt that he had been offered $50 for the loan ol t ns| 
money arid added that he thought Marlatt ought to gwj 
him the amount which he had been offered for it. ^  aS 
“says, that he replied to Butcher that he had not exP^,j 

30 to pay extra for the loan of the money as he was glV1 jj 
him a good bond and mortgage; to which Butcher re u j 
that he thought Marlatt ought to pay him as muc ** J 
Lad been offered for it, as lie was in need of all the J 
he could get. Marlatt says that Butcher then e£a 
“ talk off” as though Marlatt would not get the money
less he paid Butcher that amonnt for the loan o i 5

nn*
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Marlatt then told him he had made arrangements for the 
money and he wanted it. Marlatt says he pulled a gold 
watch out of his pocket and told Butcher he could spare 
that better than he could the money, and that if Butcher 
thought well of it, the watch was worth $60, he would let 
him have that for the loan of the money; that Butcher 
took the watch, looked at it, said it would “ suit him first 
rate,” that it was the very thing he wanted, and said he 
would let Marlatt have the money if the latter would let 
him have the watch; that the watch would suit him as 10 
well as the money. He swears that the watch was cheap 
at $60; that it was an English gold lever watch, and that 
lie gave it to Butcher and that Butcher received it under 
this agreement.

That on the occasion of this loan, a watch was delivered 
by Marlatt to Butcher is admitted, but Butcher swears that 
he did not receive it as a premium for the loan. His ac-
count of the transaction is, that before the negotiation for 
the loan, Marlatt had bought a load of straw of him—be-
tween one hundred and fifty and two hundred bundles— 20 
which he had delivered on the premises of the latter, but 
for which he had not been paid ; that Marlatt never paid 
him for the straw until that day ; and then while Butcher 
was at Marlatt’s house, and after the bond and mortgage 
ad been drawu, Marlatt jumped up, "went out into the 
itchen, as Butcher says he thinks it was, and got a watch 

aud handed it to him; that he asked Marlatt if the watch 
was for the straw, and the latter “ nodded his head in a 
way to say yes;” that the scrivener had paid the money 
a out that time or a little before; that he handed the money 30 
|o the scrivener and he paid it over to Marlatt about the 
une of the delivery of the watch. He says he received the 
watch in part payment for the straw. .In answer to the 
question “ was or was not, that watch given to you for the 
°an of the money to Marlatt?” he answers, “ what he 
gave it to me tor I do not know; but what I took it fori 
noj, and it was for what I have told you.” He admits

a 1?.iC|ro8s'exarn̂ nab‘on, that he never rendered Marlatt 
ny 1 for the straw, never gave him any receipt for it,
11 never asked him for a settlement, nor did Marlatt ever
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10

20

ask him for any. He furtner says that he “ expected, when 
Marlatt bargained for the straw,- to let the straw go in with 
the money,” and that he did not say anything to Marlatt at 
the time the money was paid, about including the straw, and 
never spoke to him about the straw afterwards. On his re-
examination, when asked to explain what he meant by saying 
he expected the straw to go in with the money, he said, that 
he thought it would make the bond and mortgage a little 
larger. Marlatt swears he has no recollection that Butcher 
brought him straw previous to the loan of the money, and 
adds, that he does not think he ever had any dealings with 
Butcher previous to the transaction of the loan. Opposed 
to this is the complainants’ testimony that he recollects 
that Marlatt, in I860, got straw of Butcher; that it was 
long rye straw, to tie up peach trees; that Butcher brought
Marlatt a load, the witness cannot tell how much it was, 
except that it was a load; that he saw him drive over to 
Marlatt’s farm with it and unload it there, and Marlatt 
used it for tying up young peach trees. He adds, that it 
was in the fall of the year, he thinks, but cannot say cer-
tainly. This testimony was taken in June, 1873, about: 
thirteen-years after the alleged transaction-to which it 
refers. The witness was in no way connected with Marlatt j 
or his business. There appears to- be no reason why he 
should have remembered such an occurrence at so great a 1 
distance of time, and under the circumstances, especially u) 1 
view of his interest in the suit, the accuracy of his recollec-
tion may well be doubted. Butcher’s testimony, on the j 
subject of the delivery of the watch, is manifestly unworthy r 

30 of credit. At best, it leads to the conclusion that if a l°a < 
of straw was delivered, as he alleges, it was merely as a 
cover for the contemplated usury. It may be remarked in 
this connection, that his account of the purchase of t e 
straw, is that on the day on which he promised Marlatt t a 
he would let him have the money, Marlatt wanted to buy a 
load of straw of him ; that he wanted it when he got t ® 
money; that he took the straw before he got the money, 
and that Marlatt said he would pay him for the straw ® 
day he let him have the money. But it is insisted by  ̂

40 complainant that the evidence shows that the watc w
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pot a gold watch of the value of $60, but was a galvanized 
watch of the value of only $3 or $4. Marlatt swears it was 
a gold watch, an English lever gold watch—a good time- 
|pieqe ; that it was well worth $60, and that Butcher was 
satisfied with it, and said it would suit him as well as the 
|50 he had asked as premium for the loan. Butcher never 
[complained to Marlatt that the watch was not as represent-
ed, and, indeed, he does not swear that it was not a gold 
watch. In answer to the question, What kind of a watch 
pas it that Mr. Marlatt gave you ? he says : “  I believe it 10 
pas an oldish, galvanized watch ; the plate commenced to 
pear off ot it, and it smelt pretty coppery; it wouldn’t run 
¡but very little; no dependence on the watch at all.” When 
pestionedas to its value, he says: “ To some men it might be 
Forth $5, to deal with ; 1 don’t think it was worth quite so 
[much to me; I have not the watch now; John Norton got 
f 6gW»tCk ’  ̂ an °ld sleigh for it, worth, I suppose, $3 
p$4. The only other testimony on this head, is that of 
p c complainant, who swears that Marlatt bought a watch
[B ,a Pe<̂ĉ er for $13, which Marlatt said he traded to 20 
utc er. The witness says Marlatt was cheated in the 

Facp The inference is, that that was the watch which 
aS ®/vete<d to Butcher. It is noteworthy that, though, 

—  the testimony of Butcher, the watch was given 
iM ln Pâ men̂  f°r goods sold and delivered by him to 
t ariatt, he never made ‘ any complaint of the fraud which
in 6 en  Praĉ sê  0n him in giving him a worthless watch
1D Payment for those goods.
m & W  w^en Warwick proposed to buy this mort-

iJutcher’ he sought and obtained a deduction of $50 on 
Low ol *• arn,°Unt ^ue on ^e mortgage, in view of the usury 
L have been taken. It is true, strict proof
[that th e euce usury ^ required, but it is no less true 
evidAno CGUr̂  *s n°t at liberty to disregard the weight of 
Rder an U?i ^  defence of usury, any more than 
to me er' ^he usury alleged in the answer appears 
kiffeiw e PJove(h R is true, it is proved that on twoerPr. f m a n  U

[the comm CCaS1°nS’ an(̂  ìn two different conversations
' '^mencementofthissuit-.

since
and tw WUB blua—one with !

other with his brother, Charles
one with Samuel F. Butcher,

H. Butcher, Mar- 40



64 COURT OF ERRORS ART) APPEALS.

latt said the bond and mortgage were good, and that he was 
making the defence to worry Warwick a little; but it is 
not to be forgotten that, before Warwick became the owner 
of the bond and mortgage, Marlatt told him of the usury to 
which Marlatt swears, and Warwiek used the fact as the 
means of obtaining a deduction of $50 from the amount 
due on the mortgage when he purchased it from Butcher.

But, it is urged by the complainants’ counsel, that the 
defence of usury cannot avail Dawes, because he purchased 

10 the mortgaged premises at the sheriffs sale, subject to this 
mortgage. Thfsposition is untenable. Brolasky v. MillW) 
1 Stockt. 807,

Again, it is insisted that if there was any usury in the 
loan which the bond and mortgage were given to secure, 
those instruments were purged of it by a settlement made 
in March, 1872, between the complainant and the then so-
licitor of Marlatt. That settlement was of the amount due 
to Marlatt on a certain decree of this court in his favor and 
against Warwick. Under that decree a large sum of money 

20 was due frcm the latter to the former. Warwick, besides 
this mortgage, held certain judgments against Marlatt, 
which he had obtained by purchase for less than the amount 
due upon them. Those he was willing to cancel, upon hav 
ing the amount he had paid for them, with interest, (whici 
was less than the amount due upon them by about >/ 
allowed him in the settlement, provided this mortgage 
should, in consideration of such deduction, be regarde as 
purged of usury. This was agreed upon between the so i 
tor and Warwick ; the latter put in the judgments at w a 

30 -they had cost him, with interest, and the former, in ĉ sl ̂  j 
ration thereof, endorsed upon the bond, under date of arĈ 
fourteenth, 1872, an acknowledgment that there was ® 
due on the bond to the holder thereof the sum ofeig t 1 
dred dollars principal, and signed this acknowledgmen
attorney for Marlatt, * . .nterest

In the settlement, Warwick was credited with tn  ̂
due on the full amount of the bond up to April 

The solicitor had no authority to agree with  ̂i 
for his client, that the latter would waive the j

40 usury; and besides, if he had had such authority,
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and mortgage would not have b een , b y  th is  agreem en t and  
the payment or allow ance in  pursuance thereof, purged  o f  
the usury, so long as they rem ained in the hands o f  W arw ick .

This mortgage, therefore, b e in g  still h e ld  by W  arw ick, is  
still tainted with usury, and th ere can therefore be no re-
covery upon it. The position  tak en  b y  com plainants’ 
counsel, that the court m igh t, i f  i t  found th a t th ere w as  
usury in the loan for w hich th e  m ortgage  w as g iv en , g iv e  
the complainant the benefit o f  th e  su p p lem en t o f  A p r il  
twelfth, 1864, to the act against usury, cannot b e m ain- 10 
tained. It is enough to say th a t th e  operation o f  th a t su p -
plement is, by its term s, confined to  su its upon n otes, & c., 
thereafter to be m ade. T he b ill m ust b e dism issed w ith  
costs.

D E C R E E  O F  D I S M I S S A L .

[Filed October 27th, 1874.]

This cause com ing on to b e heard a t th e  Term  o f  O cto-
ber, eighteen hundred and seven ty-th ree, o f  th e  C ourt o f  
Chancery of the state o f  N e w  J ersey , h e ld  at th e  S ta te  
House, in the c ity  o f Trenton, before th e  C hancellor, in  th e  20  
presence of Sam uel M . Schanck , o f  cou n sel w ith  th e  com -
plainant, and Frederick K in gm an , o f cou n sel w ith  th e  d e - 
fendants, and the p lead ings, d epositions, ex h ib its , and  
proofs being read, and th e argum ents o f  th e  resp ective  
counsel being heard and considered, and th e  C hancellor  
aving taken tim e to advise th ereon , and n ow , on  th is  

twenty-seventh ; day o f O ctober, in  th e  yea r  e ig h teen  hun- 
red and seventy-four, i t  appearing to  th e  C h an cellor  th at  

t e complainant is  not en titled  to  th e  r e lie f  sou gh t and  
Played for b y  h im  in  his said b ill o f  com p la in t, i t  is  ordered, 30  
a judged and decreed, th at th e  -com plainant’s sa id  b il l  b e  
an same is hereby dism issed, w ith  costs.

T H E O : L . R U N Y O N , C..
i
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T he com p lain an t h ereb y  appeals from  the final decree 
m ad e in  th is court in  th e  ab ove  stated  cause, dismissing the 
b ill o f  com p la in t w ith  costs, to  th e  Court o f Appeals, in 
th e  last resort in  a ll causes o f  law .

S. M. SCHANCK,
Solicitor and o f  Counsel o f  Complainant.

D ated  N o v em b er  4 th , 1874.

B en jam in  M arlatt, and E m elin e  his 

20  w ife, and J o h n  D a w es, A p p ellees .

To th e  H on orab le  th e  C ourt o f  Errors and Appeals, in 
th e  last resort in  a ll causes : T he hu m b le petition of Wi 
lia m W a r w ic k , th e  ap p ellan t in  th e  above stated cause, re 
sp ectfu lly  show s, that you r  p etition er  finds him self aggrieve 
b y  a  fin a l decree m ad e in  th e  C ourt o f  Chancery by ]$ 
H on or T heodore R u n yon , C h an cellor  o f  N e w  Jersey, bear

A P P E A L .

[Filed November 4th, 1874.]

PETITION OF APPEAL.

[Filed November 17, 1872.]

B e tw e e n

W illia m  W arw ick , A p p e lla n t, 

and

i

L On bill, &c.
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ing date the twenty-seventh d ay  o f  O ctober, a . d . eigh teen  
hundred and seventy-four, w h erein  th e  said  W illia m  W ar-
wick was complainant, and th e  said  B en jam in  M arlatt and  
Emeline his wife, and John D a w es, w ere defendants, in  th is  
respect, to wit, that the said decree orders, adjudges and  
decrees, that the said com plainant’s said  b ill o f  com pla in t 
be and is thereby dism issed w ith  costs.

And your petitioner hum bly  appeals from  th e  said decree  
of the Chancellor, upon the ground th at th e  sam e is  erro-
neous, for that the said b ill o f  com p la in t o f  said  com plain- 10  
ant ought not to be dism issed.

| Your petitioner therefore prays th a t th e  said  d ecree o f  
; the said Chancellor m ay be reversed, se t  aside, and for noth-  
hng holden; and that your p etition er m a y  h a v e  such  r e lie f  
| ln * e Prerriises as to th is honorable court sh all seem  m eet.

S . M . S C IIA N C K ,
n Solicitor and o f Counsel with Appellant.
Bated Novem ber 1 4 ,1 8 7 4 .

A N S W E R .

[Filed December 19th, 1874.]

t h e ^ a w e s  and others, respondents, to  
The rpR-n °a a^ eal o f W illiam  W arw ick , ap p ellan t.

I of the matt* ents’_n.ot confessing or a d m ittin g  a ll or an y  

¡petition of a ^  ° ri ^in^6 t o b e  true> as *n  a ad  b y  th e  said  
[thereunto sa w -th  T * , m entloned and 6et forth , for  answ er  
[decree was m a d e ^  ^ y ^ e liev e  {t to  b e  th a t su ch  a 
[petition of annea1 7  ^  ? m t o f  Chancei7> as in  th e  said  
date, substance ' h m entl0ned and set forth, b u t as to  the  

[crave leave to rpf ?°ntents thereof, th ese  respondents  
duced, andthesp ^  hereto w h en  th e  sam e sh a ll b e  pro- 

the said decree is i l P l l M  are advised  and R elieve th at
tamed by the law  fn T tb  V °  Gquity and JU8tice>and U  M .  

7 f l and the facts o f  th e  case, and th e y  there-
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fore h u m b ly  pray th a t th e  sam e m ay  b e  affirmed, and that 
th e  said  p e titio n  o f  appeal m ay  be d ism issed, with costs, to 
b e adjudged  to these respondents.

D a ted  D ecem b er  19th , 1874.
F . K IN G M A N ,

Solicitor fo r  and o f  Counsel with Respondents.
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