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2 Bill for Specifio Performance 

4. Pursuant to a verbal understanding had before 
said date complainants and defendant met at the 
office of the Chelsea Title & Guaranty Company in 
Atlantic City, New Jersey, and defendant had 
agreed to accept title insurance from said company. 
Said company was willing then, and has ever since 
been willing, to insure complainants' title, but de-
fenda1it has ever since refused to accept same and 
perform the agreement on his part. 

5. Complainants · still tender themselves ready, 
able and willing to perform said agreement on their 
part. 

Complainants are without adequate remedy 111 
the courts of law and therefore pray: 

(1) That Jacob Stern, who is the defendant to 
this suit, may ap.swer this bill of complaint, with-

20 out oath, and each statement herein made: 

(2) That said defendant be decreed to specifically 
perform the agreement on his part upon complain-
ants performing said agreement upon their part; 
and complainants have such further relief as may 
be agreeable to equity . 

(3) That a writ of subpoena may issue command-
ing said defendant to answer this bill of complaint 
and to abide such decree as this Honorable Court 30 shall make in the premises. 

COLE & COLE, 
Solicitors for and of Counsel 

with Compla .inants. 

Bill for Specific Performance 3 

EXHIBIT ''A.' ' 

ARTICLES OF AGREEMENT, made this Four-
teenth day of April in the year of our Lord one thou-
sand nine hundred and twenty-six BETWEEN 
HARRY GARBER and LENA GARBER, his wife, 
and HARRY LATT and JENNIE LATT, his wife, 
all of the City of Atlantic City, County of Atlantic 
and State of New Jersey, parties of the first part, 10 
and JACOB STERN, of the City and County of 
Philadelphia and State of Pennsylvania, party of 
the second part ; 

WITNESSETH, that the said parties of the first 
part, for and in consideration of the sum of Eighty-
three Thousand ($83,000.00) Dollars to be paid and 
satisfied as hereinafter mentioned and also in con-
sideration of the covenants and agreements herein-
after mentioned, made and entered into by the said 
party of the second part, do agree to and with the 20 
said party of the second part, that they the said 
parties of the first part, will well and sufficiently 
convey to the said party of the second part, his heirs 
and assigns, by Deed of General Warranty free from 
all incumbrance except as hereinafter mentioned, on 
or before the Fourteenth day of June, 1926, all that 
lot, tract or parcel of land and premises hereinafter 
particularly described, situate, lying and being in 
the Township of Mullica in the County of Atlantic 
and State of New Jersey and lying between Second 30 Street and Seventh Street ( or Hammonton Ave-
nue) and North of the Camden and Atlantic Rail-
road, now known as the West Jersey and Seashore 
Railroad and as also shown on plan of lots in Divi-
sion H-East Hammonton, Atlantic County, New 
Jersey, which plan of maps is attached hereto and 

, 1 
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4 Bill for Specifi0; Performance 

is to be considered a part hereof. Said lands to be 
more particularly bounded and described as fol-
lows: 

BEGINNING at the point of intersection of 
the center line of Camden and Atlantic Rail-
road now the West Jersey and Seashore Rail-' road with the center line of Second Street and 
extending thence 
( 1) In a N ortheastwardly direction, in a~d 
along the center line of said Second Street, Six 
I:Iundred ( 600) feet more or less to the center 
line of the State Highway ( or White I-Iorse Pike 
or Agazziz Street) thence 
( 2) In and along the center line of the. roa~ as 
aforesaid and in a N orthwestwardly duect1011, 
Four Thousand (4,000) feet more or less to a 
point of the center line of Seventh Street (Ham-
monton Avenue) thence 
( 3) In a Southwestwardly direction in and 
along th e said center line of the said Seventh 
Street (Hammonton Avenue) Six Hundred 
( 600) feet, more or less to the center line of 
the said Railroad ; thence 
( 4) Along the said center line of the said Rail-
road in a Southeastwardly direction, Four 
Thousand (4,000) feet, more or less to the point 
of beginning. 

It is hereby agreed and understood that the fol-
lowing lots as shown on the plan of lots above re-
ferred to are excepted from the above described 

30 lands and are not to be included in the within agree'" 
ment and or conveyance. 

Block #3-Lots #13-14-15-16 and 17 
Block #5-Lots #13-14-15-16 and 17 
Block #6~Lots # 10-11-12-13-14-15-16-17-18-19 

and 20 
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Block # 12-Lots # 11-12-13-14-15-16-17-18-19 
Block # 13-Lots # 1-2-3 and 17 
Block #14-Lots #l-2-4-12-17-26-28 and 29 
Block #15-Lots #l-3-4-5-6-7-13-14-15-16-17-23-

24:-25-26-27-28 and 29 
Block # 16-Lot # 1 

Together with all of the improvements and heredi-
taments now contained upon the said premises. 

And the said party of the second part, for himself, 
his heirs, executors ~nd administrators or ~ssigns 10 
does covenant, promise and agree to and with the 
said parties of the first part, their heirs, or assigns, 
that he the said party of the second part, will pay 
and satisfy or ca.use to be paid and satisfied unto 
the said parties of the first pa;rt, the said sum of 
Eighty-three Thousand ($83,000.00) Dollars as and 
for the purchase money .of the foregoing described 
land and premises, in the following manner, that is 
to say: 
$1,500.00 upon the signing of this agreement, the 20 

receipt whereof is hereby acknowledged. 
$3,500.00 by the party of the second part, paying 

that amount on or before the Fourteenth 
day of May, 1926 at 3 P. M. 

$28,000.00 by the party of the second part, making, 
executing and delivering at the time of 
settlement, his purchase money mortgage 
in that amount, covering the premises 
above described, accompanied by his 
usual bond for twice the amount. Said 30 mortgage payable at any time within two 
years from the time of settlement, bear-
ing interest at the rate of six per cent per 
annum, payable semi-annually. 

$38,000.00 by the party of the second part, making, 
executing and delivering at the time of 

I I 



6 Bill for Specific Performance 

settlement, an Assignment of an existing 
mortgage in that amount. Said mort-
gage payable within two years from Jan-
uary 25th, 1926, and covering premises 
hereinafter described and which mort-
gage is subject to an existing first mort-
gage in the sum of Thirty Thousand 
($30,000.00) Dollars and an existing sec-
ond mortgage in the sum of Thirty-two 

1 O Thousand ($32,000.00) Dollars, also cov-
ering premises hereinafter described, sit-
uate, lying and being in the City of At-
lantic City, County of Atlantic and State 
of New Jersey, being bounded and de-
scribed as follows: · 

BEG INNING at a point at the Southeast corner 
of Arkansas and Arctic Avenues, extending thenc e 
(1) Eas'twardly, in and along the South line of 
Arctic Avenue, forty-six (46) feet and six (6) in-

20 ches; thence _ 
(2) Southwardly, parallel with Arkansas Avenue, 
Ninety (90) feet; thence 
( 3) W estwardly, parallel with Arctic Avenue , 
Forty-six ( 46) feet and six ( 6) inches to the East -
erly line of Arkansas Avenue; thence 
( 4) N orthwardly, in and along the same Ninet y 
( 90) feet to the place of beginning. 

BEGINNING IN the Southerly line of Arctic 
Avenue, Forty-six (46) feet and six (6) inches East 

30 of the Easterly line or Arkansas A venue, extending 
thence 
(1) Eastwardly, in and along the Southerly line of 
Arctic A venue, Thirty ( 30.) feet; thence 
(2) Southwardly, parallel with Arkansas Avenue, 
Ninety (90) feet; thence 
(3) Westwardly, parallel with Arctic Avenue, Thir-
ty ( 30) feet; thence 
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( 4) N orthwardly, parallel with Arkansas Avenue, 
Ninety (90) feet to the place of beginning. 

BEGINNING in the Easterly line of Arkansas 
Avenue, Ninety (90) feet South of Arctic Avenue, 
extending thence • 
( 1) South, along the East line of Arkansas Ave-
nue, Twenty (20) feet by East, between parallel line 
of that width at right angles to Arkansas Avenue, 
in length Eighty-one (81) feet on the South side and 
Eighty-two (82) feet on the North side. 10 

Twelve Thousand ($12,000.00) Dollars by the 
party of the second part paying that amount at tho 
time of settlement. 

Settlement to be held at the offices of the Land 
Title Guaranty Company, New Jersey, of Camden, 
New Jersey or any other reputable Title Company 
in the State of New -Jersey, on or before the Four-
teenth day of June, 1926. 

Title to be good and marketable and such as will 
be insured by the Title Company or companies as 20 
above stated. 

All adjustments of taxes, and interest on the mort-
gage to be assigned to the parties of the first part 
to be made as of time of settlement. 

Time is the essence of this agreement. 
It is hereby agreed and understood by and be-

tween the parties hereto that the above referred to 
purchase money mortgage, which the party of the 
second part agrees to execute and deliver at the 
time of settlement, shall contain a provision, where- 30 
by the parties of the first part hereto will release 
any block from the above described premises upon 
the payment of Twenty-eight Hundred ($2800.00) 
Dollars by the party of the second part hereto. A 
block shall be construed to mean Two Hundred 
(200) feet front on Agazziz Street or White Horse 

1 I 



8 Bill for Specific Performance 

Pike and running between para _llel lines of that width 
to the middle line of the Railroad above referred to. 

It is hereby expressly agreed and understood, that 
in the event the parties of the first part are unable 
to deliver unto the party of the second part, the 
exact amount of land fronting on the White Horse 
Pike ( or Agazziz Street) as above described, then 
and in that event, the party of the second part agre .es 
to accept the amount of land fronting on said White 

10 Horse Pike (or Agazziz -Street) provi ~ding, however, 
that he be allowed a reduction from the hereinabove 
stated consideration, at the rate of Twenty-five 
( $25.00) Dollars per front foot. 

AND IT IS FURTHER AGREED, by the parties 
to these presents, that .the said party of the second 
part, his heirs _and assigns, may enter into and upon 
the said land and .premises on the day of settlement 
and from thence take the rents, issues and profits to 
and their use. 

20 AND for the performance of all and singular the 
covenants and agreements aforesaid, the said par-
ties do bind themselves and their respective . heirs, 
executors and administrators, and they hereby agree 
'to pay, upon failure to perform the same, the sum 
of which they hereby fix and settle as liquidated 
damages thereof. 

IN WITNESS WHEREOF, the said Par.ties have 
hereunto interchangeably set their hands and seals 
the day and year first above mentioned. 

30 ................... (Seal) 
................... (Seal) 
................... (Seal) 
................... (Seal) 

Jacob Stern ( Seal) 
SIGNED, SEALED AND DELIVERED 

in the presence of 
Joseph L. Soloff. 

Answer and Counter-Cla ,im 

ST.A.TE OF NEW JERSEY ( 
COUNTY OF ATLANTIC ss. 

BE IT RE11:EMBERED, That on this ·day 
of April in the , year -of our Lord -one thousand nine 
hundred and twenty -six before me A Notary Public 
personally appeared HARRY GARB ER and LEN A 
GARBER, his wife, and HARRY LATT and JEN-
NIE LATT, his wife, who, I am satisfied, are the 
vendor mentioned in the above deed or conveyance, l 0 
and I having first made known to them the con-
tents thereof, they acknowledged that they signed, 
sealed and delivered the same as their voluntary act 
and deed. All of which is hereby certified. 

ANSWER AND COUNTER-CLAIM. 
( Filed July 30, 1926.) 

IN CHANCERY OF NEW JERSEY. '20 

Between . ' 
I-IARRY GARBER, et al., 

a~~nipla:inants, ) 

JACOB STERN' 
Defendant. 

On Bill, &c. 
Answer and Counter-

claim. 

:30 
The defendant, Jacob Stern, answering the com-

plainants' complaint says that: 
1. He admits paragraph 1. 

2. He admits the payment of the said sum of $1500 
referred to in paragraph · 2, but denies all the rest 
'l1•f said paragraph. 

I\ 
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~- He denies paragraph 3. 

4. He admits that he agreed to accept title insur-
ance from the Chelsea Title and Guaranty Company, 
pursuant to the verbal understanding referred to in 
complainants' complaint: but denies that the Com-
pany was willing then, or since, to insure complain-
an ts' title, in accordance with the terms of said 
agreement of sale. 

5. He denies paragraph 5. 

AFFIRMATIVE DEFENSES. 

Defendant further answering says that: 

1. Under the terms of said agreement said prem-
ises were to be conveyed free and clear of all encum-

20 brances, except such as are set forth in the agree-
ment of sale, and further says that said title was to 
be good and marketable and such as would be in-
sured by the title company referred to in said agree-
ment. 

2. Defendant further says that he paid the sum 
of $1500 on the signing of the agreement and on 
JVIay 14th, 1926, paid the further sum of $3500 as per 
the terms of said agreement, making in all a total 

30 payment of $5000.00. 

3. At the time fixed for the settlement, defendant 
was ready, willing and able to perform said agree-
ment on his part, and so tendered himself, but com-
plainants were not ready, able and willing to per-
form said agreement in accordance with the terms 

Answer and Counter-Claim 11 

thereof, and, in fact, said title was not good and 
marketable nor was the Chelsea Title and Guar-
anty Company willing to insure said title. At that 
time said land was subject to the interest of . one 
Abraham Browning, as trustee, or his successors 
in trust for Stephen Caldwell, which interest be-
came vested in said Abraham Browning through a 
declaration of trust dated April 27, 1866, and re-
corded in the Atlantic County clerk's office in Deed 
Book 28, page 481, which said interest of the said 10 
Abraham Browning, trustee as aforesaid, or his suc-
cessors in trust, was an outstanding interest or en-
cumbrance upon the land in question, not referred 
to in the agreement. Said premises were also sub-
ject to the rights of the Delaware and Atlantic Tele-
phone & Telegraph Company to construct and oper-
ate lines, erect poles, etc., as granted by Annie M. 
Coughlin to said company September 15, 1916, Deed 
Book 577, pages 42. 

It was also subject to the rights of the public 20 
in all streets, avenues or roads running through or 
abutting premises in question. · 

It was also subject to a right of way of Camden 
& Atlantic Railroad, now the West Jersey & Sea-
shore Railroad. 

It was also subject to a certain mortgage made by 
Harry Garber to James Ruberton, Jr. and Rose 
Ruberton, his wife, dated April 28, 1926, recorded 
May 3-, 1926, to secure the sum of $30,000 payable 
in two years. 30 

It was also subject to a judgment of the New 
Jersey Quarry Co. against W. J. Coughlin entered 
in the New Jersey Supreme Court on March 11, 
1915, in the amount of $2294.36. 

It was also subject to a judgment of Alfred W. 
Booth & Bro. against William Coughlin, et al., en-
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tered in the New J e.rsey Supreme Court, docketed 
from Hudson County Circuit Court, in the amount 
of $887.14, and 

Also subject to a recognizance entered into. by 
the said William Coughlin, as surety, to the United 
States dated July 10th, 1923, in the amount of $100.0, 
and another recognizance . entered into by · the said 
William Coughlin as surety, to the United States 
on July 12, 1923, in · the amount of $1000. 

10 None of ·which liens, ·encumbrances or defects of 
title were referred to in the -agreement of sale, and 
as a result of all or any of which said title was not 
good and marketable, nor would s~id Chel~ea Title 
and Guaranty Company insure said premises, and 
by reason of the same complainan!s were not able 
to deliver unto the defendant, such title as was called 
for by said agreement. 

4. Defendant was at all times able, willing and 
20 ready to carry ,out and perform his part of said con-

tract and so tendered himself at the time and place 
of s~ttlement, but by . reason of the defect in said . 
title ,aforesaid, , complainants were not able to carry 
out and perform their part of said contract. 

30 

5. Defendant prays that said bill be dismissed 
with his costs most wrong-fully sustained. 

COUNTER-CLAIM. 

Defendant, Jacob Stern, by way of counter-claim 
says that: 

1. All the allegations in defendant's answer are 
hereby made a part of this counter-claim. 

Answer and Counter-Claiim 13 

2. Defendant has at all times been ready, willing 
and able to carry out and perform the agreement of 
sale referred to in complainants' bill of complaint, 
but complainants have not been ready, willing and 
able so to do by reason of the defects referred to in 
the answer and by reason of the refusal of the said 
Chelsea Title and Guaranty Company to insure said 
title. 

3. Defendant paid unto the complainants the sum 10 
of $5000 under and pursuant to the terms of said 
agreement and has expended money for searches, 
the return of' all of which was demanded from the 
complainants, when defendant ascertained that com-
plainants were not ready, willing and able to carry 
out said contract, but the c01nplainants have refused 
to pay the same unto the defendant. 

Defendant therefore, prays that a decree be en-
tered decreeing that the complainants pay unto him 
said moneys aforesaid, together with interest there- 20 
on. 

THOMPSON & HANSTEIN, 
Solicitors of Defendant. 

30 

I I 





16 Testimony 

TESTIMONY. 

IN CHANCERY OF NEW JERSEY. 

Between 
10 HARRY GARBER, et al., 

Complainants, 
and 

On Bill, &c. 
Final Hearing. 

JACOB STERN' 
Defendant. 

Atlantic City, N. J., September 2, 1926. 

20 
TESTIMONY. 

Before HoN. R.H. INGER.SOLL, VrcE,-CHANCELLOR. 

APPEARANCES: 
For complainants, MESSRS. CoLE & CoLE. 

30 For defendant, ME.ssRs. THOMPSON & HANSTEIN. 

Mr. Cole : I off er in evidence an agreement, a 
copy of which is annexed to the bill. 

(Agreement admitted and marked E~hibit Cl.) 

Harry Ga.rb,er-Direct 

HARRY GARBER, the complainant, sworn. 

Direct examination. . 
By Mr. Cole: 

17 

Q. Are you the Harry Garber referred to in this 
agreement I have just offered in evidence 1 

A. Yes, sir. 
Q. Where do you live 1 10 
A. 108 1South Rhode Island A venue. 
Q. Atlantic Cityf 
A. Atlantic City. 
'Q. How long have you lived in Atlantic City 1 
A. Four years. 
Q. Now, did you personally do the work for this 

agreement? Did you personnll y do the work of 
getting the agreement given 1 

A. Yes, sir. 
Q. With whom did you negotiate 1 20 
A. ,Vith Mr. Soloff. 
Q. 1\1:r. Soloff of Taylor and Soloff 1 
A. Of Taylor and Soloff. 
Q. What is their business 1 
A. Real estate. 
Q. Did you meet Jacob Stern, the defendant, 111 

connect ion with the matter at all ? 
A. Only by signing the agreement. 
Q. How is that 1 
A. Only by signing the agreement. When the 30 

agreement was signed. 
Q. ,Vhere was it signed 7 
A. In Taylor and Sol off's office. 
Q. In Atlantic City1 
A. In Atlantic City. 

I I 



18 !Jarry Garber-Direct 

Q. And where is that office? 
A. 15-I don't exactly remember the number of 

the office, Atlantic Avenue by the Chelsea National 
Building. . 

Q. With whom did you make the arrangements 
and the agreement which was finally signed? 

Q. With Mr. Soloff. 
Q. Now, then, the agreem .ent refers to the Land 

Title and Trust Company? 
1 0 A. Yes, sir. 

Q. Did you ever get from that company a settle-
ment certificate showing on what they would insure 
this title, on what basis? 

Mr. Hanstein: I want to object to this question 
on the ground that it does not fix the time. _ _ , _ 

Mr. Cole: I will fix the time, first fix the event. 

20 The Court: Question is now did he ever receive 
such paper. I will permit it. 

30 

A. Yes, sir. 
Q. Did you ever get from that company a ~ettle-

ment certificate showing on what they would insure 
this title, on what basis? You say yes? 

A. Yes, sir. 
Q. About when was that? 
A. That was around the fourth of March, I think 
Q. Of this year? 
A. Of this year. 
Q. Is this the paper you ref er to 7 
A. Yes. 

(Paper offered in evidence.) 

.. 
Ii a,rry Garber-Dir ect 19 

Mr. Hanstein: I object to this, not by reason of 
from the proof but by reason of its relevancy; the 
fact that they may have gotten a settlement cer-
tificate from the Land Title Company would not 
affect this present situation in any respect unless 
they got this by way of showing to the purchase r 
that the Land Title CompaJ1y was willing to insure 
this title according to the settlement certificate at 
the time fixed for settlement. 

Mr. Cole: I expect to show that, may it please 
your Honor that the fact is verified. 

The Court: I will admit the evidence. The ques-
tion as to the effect of it I will not rule upon that at 
the present time. 

10 

Mr. Hanstein: I want to say further, not that I 
want to argue after your ruling, but under the plead-
ings it is shown that the parties agreed to Hccept ZO 
the title of the Chelsea Title Company and whether 
some other company would be willing to insure or 
not would be immaterial. 

The Court: I will permit it. 

(Paper admitted and marked Exhibit 02.) 

Q. Now, did you no,tify anybody that you had this 
settlement certificate from the Land Title Company? 

A. We notified at the time we made the agreement, 3·0 
we told l\!Ir. Soloff and Mr . .Stern that we got title 
from the Land Title Company. 

Q. And you said it was about March the fourth? 
A. Yes, sir. 
Q. Now the day set for settlement was June four-

teenth, wasn't it? 

I I 



20 II arry Garber-Direct 

The Court: The papers so state and the bill 
shows. 

Q. June fourteenth? Now, did you go to any 
title company on June , fourteenth? 

A. Mr. Taylor called us up and he said--
Q. I can't hear you, Mr. Garber. 
A. Mr. Taylor called- -

IO Mr. Hanstein: This is not responsive. 

Q. Did you go to any title company for settlement 
on June fourteenth? 

A. No. 
Q. When did you go, if you went at all? 
A. Mr. Taylor called me up and he saysL___ 

Mr. Hanstein: I object to that. 

The Court: Sustain the objection; just answer 
ZO the question. 

30 

( Question repeated.) 

A. June fourteenth. 
Q. Did you go to the title company on June four-

teenth for settlement under this agreement? 
A. We went to the Chelsea Title. 
Q. On June fourteenth? 
A. On June fourteenth. 
Q. That is what I want to know. Who did you 

,meet there? 
A. Mr. Taylor. 
Q. Of Taylor and Soloff? 
A. Of Taylor and ,Soloff. 
Q. Who else? 

Harry Garber-Direct 

A. No body else. 
Q. Wasn't Mr. Stern there? 
A. No. 
Q. Anybody else there to represent you? 

21 

A. So I represent Mr. Perone and 1VIr. Sherman. 
Q. Anybody there to represent Mr. Stern other 

than Mr. Taylor? 
A. No. 
Q. Who was there to look after the settlement on 

behalf of the Title Company? What was the man's 10 
name? 

A. This gentleman right here •. I don't know ex-
actly his name. 

Q. :Mr. Moore. You tell his Honor what happened, 
as you recall i tJ now? 

A. They came in, Mr. Taylor called me· in and he 
says, "Be seated, everybody have seats" and Mr. 
Taylor was very nervous, very, very nervous--

Mr. :Hanstein: I ask that be stricken out. 

The Court: Just tell what happened. 

A. That is what I want to say, what happened. He 
takes out the certificate and he says, ''You cannot 
deliver" he said "We · find an exception of Crawford 

20 

to Mr. Brown.'' He says "We find an exception of 
poles'' but he says '' we don't care for the poles. We 
don't care for nothing. We want these deeds re-
mo:ed." I told l:im "~r. ~aylor, why you didn't 30 notify us that this business is an exception here?'' 
Well, he says '' I don't know.'' 

Q. Then what happened? 
A. And after I says, "Mr. Taylor, what is the 

reason?'' He says, ''Nothing is the reason. We want 
out deposit back.'' He asked back right away for th~ 
deposit. 
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Q. Then did you leave 1 
A. We left 
Q. Now at that time - had Mr. Taylor or Mr. 

Solo:ff or J\!Ir. Stern before you had met at the 
Chelsea Title Company on June fourteenth told you 
about this exception 1 

A. Yes, J\!Ir. Taylor told me once. I was in his 
office, unfortunately, he went upstairs to the Titl e 
Company, Mr. ri1aylor came down, he says to me, 

l O "Garber, you will not be able to deliver it." I went 
away to our representative, to Mr. Perone and told 
him, Mr. Perone--

20 

30 

~1:r. I-Ianstein: I object. 

Q. You can't tell what you told Mr. Perone. 
A. I went over to Mr. Perone and told him--

The Court : You can't tell. 

Q. Don't tell what you told Mr. Perone. You say 
Mr. Taylor told you 1 

A. Yes, that it is an exception. 
Q. Go back to see Taylor 1 
A. I called up Taylor, Mr. Perone called up Taylor 

and he says that he only makes a joke, he only wants 
to make me feel bad. 

l\i[r. Hanstein: I didn't get who told this. 

The Court: He is now recounting a conversation 
had with Taylor by Mr. Perone. 

Q. "\Vas it you talked with Taylor 1 
A. I talked with Taylor, yes. 
Q. After you had seen Mr. Perone 1 
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A. No, before. 
Q. When was it that Mr. Taylor told you that 

there was something wrong with this title 1 
A. I don't remember exactly the date. 
Q. How long was it before June fourteenth 1 
A. How long was it1 It was about the twelfth, I 

think. 
Q. What1 
A. A couple of days before. 
Q. Where were you when he told you 1 10 
A. In Mr. Taylor's office. 
Q. How did you come to be there 1 
A. Well, I always came in their office. 
Q. Then after he had-now just tell us again what 

he said to you on, you say, two days before 1 
A. He said that it is an exception from Crawford 

to Browning, it is an exception of the title, some-
thing, I don't know, because I am not very acquainted 
with this real estate. 

Q. Is that all he said 1 20 
A. All he said. 
Q. Did he tell you at that time he wasn't going 

to take the title 1 
A. No. 
Q. Then did you go and talk with some body about 

what he said to you 1 
A. ·Yes. 
Q. Did you go back to see Taylor after that 1 
A. No. 
Q. Then you didn't see Taylor again until the 30 

fourteen th 
A. Until the fourteenth, until the last minute, 

three o'clock. 
Q. At the ~itle company, , 
A. At the title company. 
Q. Did you at that time see the settlement cer-

tificate of the Chelsea Title Company 1 

I I 
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A. No. 
Q. How did you know that there was so-me excep-

tion about telegraph poles 1 
A. JYir. Taylor mentioned to me by the title com-

pany. 
Q. In the office 1 
A. In the office. , 
Q. Now did he give any other reason for not per-

forming the contract on his part except aboltt that 
10 Browning deed? 

A. Nothing, that was the only thing that was the 
exception. 

Q. Now had anybody put any sort of a building or 
structure on this land after the deed 1 

Mr. Hanstein: I object to that. It is immaterial 
what anybody may have done. 

Mr. Cole: I am trying to make it general enough 
20 so the question won't be leading. 

30 

The Court: I will permit it at present. 

( Question repeated.) 

A. Mr. Taylor put up a sign I think on July 13th. 

Mr. Hanstein : I object to 
stricken as being immaterial. 

that and ask it be 

JYir. Cole: You mean the date or the fact? 

Mr. Hanstein: I think the fact is immaterial. I 
don't think it matters what Mr. Taylor did. Mr. 
Stern is the buyer here and defendant in this suit. 
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The Court : I will hear you, Judge, on that. 

Mr. Cole: Please, your Honor, it has alreay been 
shown all these negotiations were with Soloff and it 
has been shown Taylor was the one who suggested 
this defect and the only man who appeared at the 
settlement in behalf of Stern. Now, I certainly have 
a right to show the fact with these things, these 
structures, if it be a fact, going on this land and with 
the evidence here, it seems to me there is enough to 10 
a.t least call for an explanation as to how they came 
to be there. 

The Court: What difference can it make whether 
they are there or not to this case? 

Mr. Cole: It can make this, that if they were 
there they took possession of this land under this 
agreement. 

The Court: That is your purpose? 

Mr. Cole: Yes. 

The Court: I will permit it. 

lvir. Cole: And one of the signs we hope to show 
was up after the time of this meeting. 

20 

The Court: I will permit it. 30 

Q. Have you seen the sign 1 
A. Yes, sir. 
Q. Is there more than one 1 
A. Yes. 
Q. Is there more than one 1 Answer yes or no. 

/ 

I I 
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A. More than one sign. 
Q. I am talking about signs. 
A. Three signs. 
Q~ You have seen them, have you 1 
A .. Yes, sir. 
Q. I show you photographs and ask you to look at 

them and tell me whether they are correct represen-
tations of the sign that is on this land 1 

A. Absolutely, Judge. 

(Three photographs offered in evidence.) 

JYir. I-Ianstein: I want to object to the introduc-
tion of these exhibits on the ground that all they 
appear to be are '' For Sale'' signs erected by Taylor 
and Soloff as realtors without anything showing that 
they were put up there by Mr. Stern or for his bene-
fit or as agent for Mr. Stern from which he is going 
to get the benefit. 

The Court: I will permit the offer, not ruling 
upon the weight of evidence at all. 

(Photographs admitted and marked Exhibits 03, 
4, 5 and 6.) 

Q. Are the signs still there 1 
A. Yes, sir. 
Q. How lately have you seen them 1 

30 A. I saw them before yesterday. 
Q. Did you put them there? 
A. No, sir. 
Q. Did you cause them to be put there? 
A. No. 
Q. Did you authorize anybody to put them there 1 
A. No. 
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Q. Now, since June fourteenth have you talked 
with anyone in the employ or service of the Chelsea 
Title Company concerning this title 1 

A. Have I talked with somebody over th1-1-e--
Q. From the Chelsea Title Company 1 

Mr. Hanstein: I object to that as being imma-
terial. 

The Court: I will permit the preliminary ques- 10 
tion. 

( Question repeated.) 

A. No. 
Q. Now, do you know whether JYir. Taylor or Mr. 

Soloff or both have any interest in this agreement? 
Now, first of a.11, do you know 1 You understand my 
question? 

A. No, Judge. 20 
Q. Do you know whether either Mr. Taylor or Mr. 

Soloff or both have any interest in this agreement 
we are talking about 1 

Mr. Hanstein: I want to object to that. 

A. Yes, sir. 

Mr. Hanstein: I want to object to that. In the 
first place they can't vary the terms of their 'written 30 contract by parole and ·in the next place neither Mr. 
Taylor nor Mr. Soloff is a party to this suit. I think 
it is entirely immaterial and incompetent whether 
they have got any interest in it or not. 

The Court: I will sustain the objection. 

1 I 
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Cross-examination. 

By Mr. Hanstein: 

Q. Now, you saw the settlement certificate that 
was issued by the Chelsea Title Company, didn't 
you? 

A. No. 
Q. Didn't you see this settlement certificate at 

10 any time? 
A. From the Chelsea? 
Q. Yes. 
A. No. 
Q. Wasn't this settlement certificate at the settle-

ment? 
A. No. 
Q. You didn't see it there? 
A. No. 
Q. Who was handling this matter for you? 

20 A. For us? J\/[r. Perone. 
Q. Mr. Perone ? Well, you did know that there 

was this exception in your title, didn't you? 
A. Which title f 
Q. In your title that the Chelsea Title Company 

claimed that there was this exception that Mr. Tay-
lor told you about f 

A. Only by the settlement, when we went to the 
settlement June fourteenth, three o'clock. 

Q. Well, you knew it a couple of days before that 
30 too, didn't you f 

A. I didn't know exactly what. 
Q. Well, Mr. Taylor told you that there was an 

exception before that, didn't he f 
A. He told me but with a smile, see, I didn't know 

exactly if he means anything or not. 
Q. · But he told you f 

I-Ja,rry GaTber-Cross 29 

A. Yes,. 
Q. Did you have any investigation made to find 

out whether there was an exception or not f 
A. W eU, we didn't have the time , .. 
Q. Well, he told you a couple of days before didn't 

h ' e. 
A. Yes, a couple of days before. 
Q. Now, you knew that the Chelsea Title Company 

would not insure this title, didn't you? · 
A. I didn't know anything. 1 0 
Q. Well, didn't you know it on the day of settle-

ment that the Chelsea Title wouldn't insure this 
title} 

A. Yes, sir, three o'clock in the minute. 
Q. And at that time didn't you go up to see Mr. 

Wallace about getting this exception removed f 
A. No, not me. 
Q. Did Mr. Perone go upf 
A. I don't know, he represent us, I don't know, 

maybe he went. 20 
Q. You were at the settlement, weren't you f 
A. I was at the settlement. 
Q. You and Mr. Taylor or somebody representing 

Mr. Stern had agreed to have your settlement at the 
Chelsea Title Company, hadn't you? 

A. No, we didn't say agreed, only was telephone 
call that we will have the settlement at the Chelsea 
Title. 

Q. You agreed that you should go to the Chelsea 
Title Companyf 30 

A. Because he called ·me up, Mr. Taylor . 

The Court: Not because; did you agree f 

A. We came to settlement, yes, three o'clock. 
Q. Now, you told Judge f:!ole that after Mr. Tay-

I I 
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lor had told you about the exception that you talke d 
to someone about it, who did you talk to 1 

A. Mr. Perone. 
Q. You talked to Mr. Perone about this exception 1 
A. Yes. --
Q. Mr. Perone, you say, was your agent ? Wa s 

he taking care of this? 
A. Yes, sir. 
Q. Do you know what Mr. Perone did about it ? 

IO A. I don't know. 
Q. You don't ln1ow? Didn't Mr. Taylor stat e at 

the settlement that one of the reasons why he 
wouldn't settle was because the Chelsea Title Com-
pany wouldn't insure the title? 

A. Mr. Taylor said that he don't care for nothing, 
he only wants to be removed this exception. 

Q. Wasn't it said at that settlement that th e 
Chelsea Title Company wouldn't remove that ex-
ception? 

20 A. Nobody was at that time in, not Mr. Lamb ert , 
not Mr. \Vallace, nobody was there, at that tim e 
should give authority they will insure it or not . 

Q. Now, didn't Mr. Perone go up and talk to Mr . 
Wallace about it? 

A. In the same day? 
Q. Yes. 
A. I don ·'t know. . 
Q. You don't know that he did or you don't know 

that he didn't 1 

30 A. Yes, sir. 
Q. Well, what did you do in regard to this ex-

ception after Mr. Taylor told you that there was an 
exception? 

A. I took it over to my representative, to Mr. 
Perone. I don't kno •w what he done. 

Q. That is all you know about it 1 Did Mr. Tay-
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lor or Mr. Soloff show you before the time of settle-
ment this letter from the Land Title Guaranty Com-
pany ? 

A. Mr. Taylor shows before settlement three 
o'clock. 

Q. Didn't he show you this letter before the settle- , 
ment? 

A. No. 
Q. Did he ·show you this letter a.t th e settlement 1 
A. Only by the settlement at the same time, threP 10 

o'clock. · 

(Letter marked Dl for identification.) 

Q. Didn't you and Mr. Taylor have a conversation 
in regard to putting up signs on this property after 
the agreement was entered into? 

A. No. 
Q. Didn't you and he have a conversation - in 

which they said that they wanted to put up signs . 20 
and you said it was all right. 

A. Absolutely not. 
Q. Did you know that they had put up the signs~ 
A. No. 
Q. Didn't you know that before the fourteenth of 

June? 
A. That there are signs there? 
Q. Yes. 
A. No, I didn't see until after the settlement. 
Q. You didn't know that these signs had b.een put 30 

up1 
A. Yes. 
Q. IIo, v n1uch money was paid to you on account 

of this agreement 1 
A. Five thousand dollars. 
Q. Who negotiated this transaction, you and Mr. 

Sol off or Perone and Sol off 1 

• 

I I 
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A. I and Mr. Soloff. 
Q. You and Iv.Ir. Soloff? 
A. Yes. 
Q. How long before the time the agre ement ·was 

drawn up did you start to negotiate ? 
A. How long? 
Q. Yes. 
A. Not long, about two days. 
Q. Just two days? 

10 A. Couple of days. 
Q. You never showed Mr. Taylor this settlem ent 

certificate that you had from the Land Title Com-
pany, did you? 

A. No. 
Q. You never showed it to him? 
A. No. 
Q. Do you know whether or not J'vir. Perone lef t 

the settlement room and went up to talk to Mr . 
W a.llace during that settlement? 

20 A. I don't know. 
Q. Mr. Moore of the Title Compan y was ther e at 

the settlement, wasn't he? 
A. Yes. 
Q. He told you that the title company wouldn't in-

sure this property, didn't he ? 
A. Mr. Moore didn't state exactly; he said he 

don't know. He said he isn't the · boss here. 
Q. Didn't he tell you that he couldn't remove tha t 

exception without som.ebody else giving him a.uthor -
30 ity to .do itf 

A. Mr. Moore? 
Q. Yes. 
A. He didn't talk about this. The only thing he 

said, .''I am not the boss here and I cannot do any-
thing without instructions from upstairs.'' 

·Q. That is what he said about it ? 
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A. Yes. 
Q. Who all were present at that settl ement ? '\Vho 

were present at the settlement? 
A. Mr. Taylor. 
Q. Didn't Mr. Taylor tell you that Mr. Ste rn was 

next door? 
A. No. 
Q. And that 11r. Stern was read y to settl e if he 

could get a title such as his agreement called for 1 
A. He said yes. 
Q. What is that? 
A. He said he is ready for settl ement. 
Q. He said he was ready fo r settl ement and 

that if you could deliver such a title as your agree-
ment called for he would take it, isn't that so ? 

A. Only was mentioned the exception , nothin g 
else, wasn't mentioned any agreem ent. 

Q. Didn't he say if you could give a clear title 
he would settle? 

10 

-!1-· Mr. ~aylor. mentioned only thi s exceptio n,. if ZO 
th.1s exception will be removed we ar e r eady for 
settlement. 

Q. We11, he said he was ready if he got thi s ex-
ception removed? 

A. Yes. · 
Q. I think that is all. 

By Mr. Cole: 

Q. Mr. Garber, I am not sure wheth er I asked you 
or not, you got this settl ement certifi cate fr om the. 30 
Land Title about the fourth of March ? 

A. Yes, sir. 
Q. This agreement is dated the fourt eenth of 

April. Did you at any time before th e fourt eenth of 
June, yourself now, notify either Taylor or Soloff 
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or Starn that the Land Title Company would insure 
ihis title? 

A. Absolutely. 
Q. Which one did you tell? 
A. I told Mr. Taylor and I told even l\,fr. Stern 

once in the Chelsea National Bank. 

By Mr. Hanstein: 

IO Q. Was that before or after you had agreed to 
go to the Chelsea Title Company for your insurance ? 

A. It was before and it was after. 
Q. You told thorn both times? 
A. Both times. 
Q. You wore perfectly willing to make your settle-

mcmt at the Chelsea under their agreement, weren't 
you, under their insurance? 

A. It isn't the question willing, gentleman calls 
up three o'clock he says he will ha .ve title in the 

20 Chelsea Title Company. 
Q. What i8 that1 

· A. He called us up June fourteenth, he callod up, 
he said we are ready for settlement three o'clock, 
Chelsea Title Company; it was ten minutes of three. 

Q. You knew before that that you were going to 
settle at the Chels ea Title Company, didn't you ? 

A. We didn't know exactly where. 
Q. It wasn't the Land .Title Company? 
A. I didn't know where Mr. T:aylor ordered the 

30 title. . 
Q. Do you mean to say that you didn't know be-

fore June fourteenth tha ,t this settlement was to be 
at the Chelsea Title Company1 · 

A. Maybe I k:riow, I don't know. 
Q. You are not sure now 1 
A. I am sure that Mr. Taylor called me he says 
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in the Chelsea rr1itle we· will have set11emen t three 
o'clock. 

Q. Yes, but when the •order was 1 placed there, you 
knew that they were going to the Chelsea Title Com-
pany? 

A. I didn't know when Mr. T;ayler ordered title 
or not. 

Q. Weren't you people getting the title to other 
land immediately; .adjoining this land insured at the 
Chelsea Title Company right about that sam e time ? 10 

A. At the same time with Mr. T'aylorf 
Q. Yes. 
A. No. 
Q. You own a considera ,ble area of laJ1d right 

around this land, don't you? 
. A. On the other side, this side, it is a different 

piece entirely. 
Q. Isn't it a part od: the siam.e title? 
A. No. 
Q. Well, you told Judge Cole, didn't you, that 20 

you had agreed to have the settlement at the Chelsea 
Title Company? You told him that, didn't you ? 

A. What do you mean we told him? I told Mr. 
Cole the same I have said here that we was call ed 
three o'clock at the settlement. 

Q. Yes, but you knew b~fore ten minute ·s of three 
that you w·ere going to have a settlement r,t the 
Chelsea Title Company, didn't you? 

A. I beg pardon 1 

( Question repeated.) 

A. If I knew it f Mr. Taylor called me up- -
Q. Wait a minute ·. Didn't you know befor e t en 

minutes of three that you were going to have your 
settlement at the Chelsea Title Company? 

30 
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• A. Yes,. . 
Q. Certainly. You knew for how long _that thi s 

title ha:d been ordered from the Chelsea Title Com-
pany? 

A. A couple of days. . OJ 

Q. Didn't you know when this order was pla ced• 
A. I knew at that time when Mr. Taylor told me 

this exeieption at that time I find ,out it is the Chel sea 
settlement. , 

l () Q. Do you mean to say that is the first time you 
knew it? 
· A. Certainly do. I know Mr. Taylor's busin ess. 

Q. Didn't you, 1\1r. Taylor or somebody represen t-
ing Mr. Stern, .agree that you would go to the Chel-
sea Title Company for that settlement? 

A. I only kne ,w it a couple of days before when 
Mr. T:aylor told m.e. . 

Q. Hadn't you considerably pr1or to that ha ,~ a 
discussion about where you would go for your titl e 

20 insurance? 
A. It was only discussed when, ait the time th e 

agre ·ement made, that we shall make the title in th e 
Camden T1itle Company. 

Q. Or any other rerp,utable title company in New 
Je ,rsey? 
· A.Yes. . 

Q. Do you say that you don't remember e-ntenng 
into a definite agre ,ement that this title cornpan y 
that you wou1d go to would be the Chels.ea? 

30 A. ·1 said a couple of days before. . 
Q. I am asking you, if it wasn't much earlier tha n 

that. 
A. No. 
Q. You don't remembe ,r that? 
A. No I don't riemember. I say a couple of days 

before ;hen Mr. T:a.ylo,r told me this e-xcerption I 
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find out it is from the Chelsea, and ten minutes ot 
three he called me on the 'phone we shall go to the 
settlement. 

Q. Ha.dn 't you known where this title was to be 
insured? 

A. I am not a real es.tate man. I am a delica-
tes.sen m.an. I don't know merely at that time three 
o'clock. 

A. It was two days before when 1\fr. Taylor men-
tioned to me. 

~Phe Court: Had you known it more than two 
days? 

A. No. 

10 

Q. Do you remember a conversation shortly after 
the twenty-second of May when Mr. Taylor came to zo, 
you and sajd the Land Title Guaranty Company ot 
New Jersey can't insure , this title for us and he said 
lets go to the Chelsea Title Company and you said, 
' ' Fine, we are getting other land insured there a;nd 
ther e is no need f0r all of us going· up to Camden . 
for this when we, can get it done at home'' or words 
to that effect? 

A. Who said? 
Q. I am asking you if you don't remember that 

conversation and your statements? 30 
A. Never. N e·ver had .any conversation like this. 
Q. You sa,y you got othe ,r: land adjoining this that 

a.re being insured by the Chelsea Title Company? 
A. Yes. 
Q. All part of the , same title 1 
A. No. 

Ii 
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Q. Not part of the same title? 
A. No. 
Q. Didn't you have som.e search work going on in 

the Chelsea Title Company at the very time this 
order was placed for land in this neighborhood that 
came under a similar cha.in of title o,r under the same 
chain of title? 

A. I only signed for the tit.le in the Chelsea or 
taken care of this stuff, takes care, of it, Mr. Perone, 

10 I don't know; anything a.bout it. I ne1ver was there. 

·20 

I don't kno,w. 

By Mr. Cole: 

Q. Was either M.r. Taylor or Mr. Soloff on this 
ground before this agreement was signed hy Mr. 
Stern? 

A. Mr. Soloff told me that he was there. 
Q. He told you he was? 
A. Yes. . 
Q. Were either of them ever the,re with you when 

you were there 7 
-A. No. 
Q. Do you know personally whether 11r. Stern 

·was on this ground before this agreement was 
signed? 

A. I don't know. 
Q. T'he tele,graph poles or teilephone poles re-

f erred to, w'ere they the ,re when this agree ,ment w.as 
30 ma:de,Y 

A. Yes,. 

Mr. Hans 1tein: I object to that. That is jmma-
teri ,al. 

The Court : I wilI permit it. 

Frank T. Perone-D-i't'ect 

_ Q. Were they there 1? 
A. Yes. 
Q. How long had they been there Y 
A. How long? 
Q. Yes. 
A. I don't know myself, for years. 
Q. WhatY -
A. I think the poles is long already there. 

39 

Q. Are they the pole,s that carry the wires be-
t.ween Atlantic City and Philadelphia 7 I 0 

A. Yes, sir. 
q. Along the right of way of the railroad 7 
A. Yes, sir. 

Mr. Hanstein: Aren't those poles along the White 
Horse Pike? 

Q. I mean along the White 1Iorse Pike ,, pardon 
me, I am wrong, along the White Horse Pike 7 

A. Yes, sir. 20 

FRANK T. PERONE, sworn for complainant. 

Direct examination. 

By Mr. Cole: 

Q. Where do you live Y 30 
A. Atlantic City. 
Q. And your business Y 
A. Re-al estate ,. 
Q. How long have you been in that business Y 
A. Five years. 
Q. Do you know Mr. Garber who was just on the 

s~ndY · 
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A. I do. 
Q. Did you have anything to do with this aguee-

ment in question or anything to do with the trans-
action after the agreement was signedi 

A. Yes., I took care of the transaction all the way 
through as .a broker. 

Q. Did you have to do with it before the agree-
ment was signed f 

A. Beg pardon f 
Q. Did you have to do with it before the agree-

ment was signedi · 
A. I did. 
Q. Who did you meet with respect to the Stern 

side of this. agreem ,ent f 
A. Mr. Taylor. 
Q. Ever m.eet Mr. St,erni 
A. Through introduc.tion only. 
Q. Whati 
A. As an introduction, yes. He was introduced. 
Q. Now, have you been on the ground in question°? 
A. Yes, sir. 
Q. Were you e,ver there with either Mr. Taylor, 

Mr. Soloff or l\Jir. Stern f 
A. No. 
Q. Now, when did you first hear, if e,ve1r you 

heard, that there was any trouble about this title~ 
A. About two weeks before settlement, two or 

three weekB. 
Q. From whom did you hear it1 
A. Mr. Garber. 
Q. As a result of . that did you do any,thinK1 
A. I communicated with Mr. Taylor, :asked him 

whether that was true and he said no, he said, "l 
was only kidding l\Jir. Garber along.'' 

Q. And where did you se·e Mr. ·T:aylorf 
A. I communicated with him by telephone. 
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Q. What was the next part that you took in the 

matter1 
A. I called to se,e Mr. Wallace frequently. 
Q. Of the Chelsea Tit.lei 
A. Of the Chelsea Title Company, I called there 

severa;l times because we weire having another search 
on a property .adjacent to this property and I even 
a/sked him whether · the 1propert.y .appeared elear, 
whether the title , appeared clear and he said yes and 
my attention was never c,a,lled to any e,xception. 1 O 

Q. Were you there on the fourteenth f 
A. At the title com'.l)any, yes. 
Q. What took place then f 
A. J\1r. Taylor called all principals 0n Mr. Ga1ber 's 

-side to be present at the settlement. We all got 
to,gethe.r 1and Mr. Taylor went through the certifi-
cate and said! that there was an exception of a trust 
deed which had to be removed before settlement. 
Well, it was three , o'clock, nearly time the title com--
pany would close:, and I told him it was absolutely 20 
impossible to do that on that same day but that 1 
would go up and see Mr. Wallace anyw:a,y. So I went 
up and seen 1\1.r. Wallace but he was .absent that 
day: I told Mr. Taylor that if he would allow us a 
few days that we could clear that exception becauRe 
~he Land T'itle Company consild'ered it not a li8n and 
I felt that it was such an ·exception that w·e could 
easily remove, but he said, ''No, .according to the 
contract, tim.e is the essence of the , contract, and un-
less--, ,' 3 C) 

Q. Who said; tha,t? 
A. Mr. T'aylo,r said that unless it is removed that 

day that they don't care to make ,settlement. 
Q. Ilad you at that time known ·of the eertifi.cate 

from the Land Company agreeing to insure this 
title without tha ,t de,ed being a cloud? 

I I 
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Mr. Hanstein: I object to that whether he knew 
of that or not is. immaterial. 

The Court: I will :permit it. 

A. I did. 
Q. Did Mr. T·aylo ·r know about it 1 
A. I told him. I advised him. 
Q. What reply, if any, did he make when you 

10 told him the Land Title would insure this title free 
of that deed? 

A. He said that he would decide later on. 
Q. Did he make any objection to any other excep-

tion in the certificate of the Chelsea Title other than 
this deed1 

A. He did not. 
Q. Do you recall any reference to the pole-s 1 
A. I recall re,ading the exceptions together were 

there but he felt that no other exception, he didn't 
20 object to any other exception except that one ex-

ception of the trust deed. 

30 

Q. Have you since had this matter up with the 
Chelsea T'itle Company with relation to insuring 
this title 1 

A. I have. 

Mr. Hanstein: I object to that. It is immaterial 
what the Chelsea Title Company may have done 
s,ince the time of settlement. 

11r. Cole: I think it is m,ateria.l because I am 
showing possession. I am going to show these s1ig11s 
were up .after that date. Of cours ie I am going to 
contend that is n61t a proper decision at that time. 

The Court: I will permit it. 
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Q. I-Ia.ve you 1 
A. I have. 
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Q. Do you know whether they will insure free of 
that deed 1 

A. Y e,s, after--

Mr. Hanstein: I object. 

Q. Do you know ·1 That is what I want to know 
· firal 10 

A. Yes. 
Q. ~Tho told you they would 1 
A. :IYir. Lambert. 

Mr. Hanstein: Please, your Honor, in regard to 
all this testimony to which I took an objection, 
it cer;tainly seems to me, that if the Che,lsea Title 
Company refused to insure this title on the date 
fi(xed in the agre iement, and time was the essence of 
the agreement, if they .subsequently said, "vVe will 20 
insur e it" that, without any error, I don't think 
that alters the situation at all. If the Chelsea Title 
Oompany was not willing to, insure it on the day in 
question, that wasn't a compliance by complainant 
with his agreement. 

The Court: You mean to s1ay if the title is good 
and the title company said "We won't insure" that 
1that is sufficient under a contract of this sort to s.a;y 
that it can be rescinded f 30 

Mr. Hanstein: Your Honor, this agreement s,ays 
more than that there shall be a good and marketable 
title free from all encumbrances. 
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The Court: I understand, says, "Shall be in-
sured''-do you take the position that an insurance 
company can simply say, no, we won't insure any 
land, we won't insure this land at all, that that would 
be sufficient to rescind the contr.a.c.t under this term 
where it says the specific company or any other com-
pany! 

J'.vir. Hanstein: Yes, sir. Now, I have got a case 
10 on that very well in point, a . Court of Errors and 

Appeals opinion, and I left my office a little 
hurriedly, I had been busy, and I didn't bring it up, 
if I may ha,ve a moment to send down I will ge,t that 
authority. I will have that authority here in just a 
moment. 

Mr. Cole: While we are waiting I will offer in 
evidence title policy from rthe Chelsea Title and · 
Guaranty Company number 47,519, dated the third 

20 day of May, 1926, insuring this title free of the ex-
ception we have be•en discussing. 

The Court: You me:an to say- that at the time of 
the settlement there1 was a title policy out for this 1 

Mr. Cole: No, I don' think so•, please-, your Honor. 
It se,ems .to me the Title Company have simply gone 
back to the other date and said-I don't know-tha ,t 
they probably made a mistake. That is the date of 

30 the policy a,t a,11 events. Of course so far it re.ally 
haiS not appeared very clear what the attitude o.f the 
title company was at that time. 

The Cour;t: So far it is simply some cierk s,aid, "I 
can't remove this 1 without authority of the proper 
officials. ' ' 
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J'.vir. Cole: Wha ,t happened when the thing came 

under an intelligent discussion they di'd remove it. 

Mr. Hanstein: I don' ;t think this title policy iR 
admissible on the mere basis of it being dated the 
third day of Ma.y. I think the date of delivery ought 
to be controlling. That is, if this thing was issued 
subsequently and antedated, tha.t might be a factor. 

The Court: I will permit you to prove that later 10 
if you can. 

Mr. Cole: I will s.ay I .am going to develop it. 
The facts will all come out. 

The Court: It will be m.a.rked. 

Mr. Hanstein: I want to object to that. 

The Court: What is the objection to, ths 1 

Mr. Hanstein: Please, your Honor, I take the 
position-and I think it is a correct legal position--
that the Chels,ea Title Company could have be.en 
wrong in issuing this s.ettlemen t certificate. The 
bill of complaint in the first place excludes the proc.. 
vision in the contract that says• the Land Title Com-
pany of Oamden or any other comipany but alleges 

20 

an agreement tha ,t the parties would accept the 
Chelse,a T'itle Company. Now that was a subsequent 30 
verbal agreement. 

T1hat isi the way they alle,ge it in the ,ir complaint, 
Pursuant to a verbal understanding had before said 
date complainant and deifendan~ met .at the office of 
the Chelsea Title and Guaranty Company in Atlantic 
Oity, New Jersey and defendant had a,greed to ac-1 
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cept :title insurance from said compan y and said 
company was willing then and e,ver since has been 
willing to insure complainant's title 1 and defend ant 
has ever since refus ·ed to a,ccept the same and per-
form the .agreem.ent on his part . '' 

We admit that we agreed to a,ccept the title of the 
C4elsea Title Company. The agreement, of co·ur se, 
says settlement to be he.Id at the office of the Land 
Title Company or any other reputable title comp any 

IO of the state of New Je ,rsey, title to be good and 
marke ,table and such a.s will be insured by the t it le 
comp,a:ny or companies ia,bove sta :ted, so th at th e 
parties under the agreem ,ent had the ri ght to se ttle 
at the Cam:den comp.any or any other re,putable com-
pany .and the title was to be good and marketabl e 
such as would be insured by said title compa ny or 
companies, meaning, of course, title , to be such as 
would be insured by the company at which thi s 
settlement took place and the s,pe-cifica1ly a1lege 

20 that w·e ~greed to ta~e the title.policy of th ~ Che:lsea 
Company. Now I thmk that binds everythin g right 

30 

down to the Chels:ea Company. · 

The Court: Assuming it does 1 

Mr. Hanstein: All right . . Now, then , I t ake the 
position that if the Ohe,l:s,eia Title Compan y s,a,i,d, 
"We won't insure this title" that the se con1pla in-
ants were not then complying with the t,erms of th eir 
contract. 

The Court: But the offer now is to ,show that 
prior to this time, so far as the dat e is concern ed, the 
title company had insured the title •. That is th e 
offer at the present time. 
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Mr. HanSitein: Please, your Honor, the title com-
pany refused tq insure us. 

. Th~ Court: T'here is nothing to show that the 
title company refused to insure you. 

Mr. Hanstein: There certainly isn't .any doubt 
a$ I view the tes ,timony, that the -title cornp~ny said 
there w:as an exception of an outst ,anding interest in 
a trustee. Now, if there is nothing else-b ecause 1 O 
the settlement certificate isn't in evidence~that cer-
t ainly. is ~ot the c~,s:e when the title company said 
there is this exception in this title. 

. The Court: Now they present a certifie ate of the 
~itle company dated prior to that time that there 
1s no such exception. Aren't the complainants en-
titled to offer that 1 

Mr Hanstein: I tak ,e this view of it. 

The Co:urt: You are arguing upon the ·weight of 
that testimony. I cran 't rule whether that p,a;per 
~v~ntually will me,an or ·will prove that for which 
it is now offered, but isn't it admissible 1 Of cours.e 
unle ,ss you object to the form of the proof1 ' 

20 

Mr. I-Ianstein: No, I don''t ,object to, the form of 
pro :of, but I say it is not material and it is not ma-
terial because 1although the Chelsea Title Company 30 may have insured this very parce1 of1 land before a:s 
being free a1:1d clear, they might in their judgment 
have deternnned that they made a mistialre in that 
and the ,re is a defect a.ndi' when we· came to them and 
said, "Will you insure us1" The,y said ''No w·e 

't . ' ' won - ":.nsure you.'' 



48 Frank T·. Perone-Direct 

The Court: Have you g:oti to that point~ 
You are now a~guing upon the weight of the testi-

mony. Isn't Judge Cole or the complainant author-
ized to put an their testimony in to 1sh'ow that that 
was the situati,on You, of course, r.eply to it, but 
how oan I now decide th :at the fact is' that the title 
company refused when they want to prove that the,y 
did not refuse~ 

10 JVIr. Han.stein: Please, your Honor, I don't think 
the fact that they insure 1d this title to somebody 
else has any ma:te.riality in s'o far as proving whether 
the title com1pany wou1d insu1~e us. 

The Court: You tiake the position that the title 
company-as you are going to produce your cas,e-
that no matter whethe ·r this is good and marketable 
or not, if these men said. ''We will go to the title 

. company for their settle ,ment'' you insist that they 
20 oan arbitrarily say there is no title here •, when Judge 

Cole now is endeavoring to sho·w that they previous 
there ,to had said that the ,re was~ 

Mr. Han.stein: Please, your -Honor, I ,am not en-
te,ring into the question of whe·ther they can ar-
bitrarily refuse or the question of whether their re-
fusal was based on fraud or: whether their refusal is 
bona fide, we are entitled under this agreement to 

. ·a title that is insured. Now, I think I might bo very 
3Q gla,d to buy a particular piece of property but I 

might he abso,lutely unwilling to take that title un-
less it was insured to me hy a title co,mipany. I do 
not personaHy w,ant the worry orf determining for 
myself whether a title ,is good or ba,d. I want 11, title 
company to say to me, '' You have paid tein thousand 
dollars for this property and ·we will guarantee you 
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to the extent of ten thousand dollars. that you have 
got a .good title." If I contract for that I am entitled 
to that. I am not obliged o take anything less than 
that. _ 

The Court: But your difficulty there is this th ·at 
Y1ou are now objecting to ,any evidence to show that 
those 1~re not the , £acts. That is your objection now. 
Here 1~ one element of proof. What objection is 
the ,re to the a;dmis~ion of that 1 I am not ruling l 0 
upon what weight it may have. He,re is the title 
company o,ver their seal say this is a good title, it is 
aJ good and marketable title a.t that time. Of course 
w~ether :it stands or not that is: entirely a different 
thing. I am no.ti questioning that. I will a.dmit this 
paper. 

(Policy admitted and marked Exhibit C7.) 

Mr. Hans! .ein: I say further, without proving the 20 date of dehvery, that it has further no probative 
value whatever. 

The Court: I will pe,rmi t it. 

Mr. Hanstein: Now, there w.as ,a question on 
which I w1as to produce a,n 9uthority. I do not re -
~all just what tl1e question w:as but it seems to me 
it resolved about the legal que:Stion that was in your 
Honor's mind to the fact that whether the compi,ain-
ant had complied with the ,ir agreement, if they 30 
offered a good and marketable , title free and clear of 
~11 encumbrances if the title company refu3 ,ed to 
insure it and the tit.le company: was wrong. Is that 
substantially the question? 
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The Court: Subs.tantialiy so, with two or thr ee 
side issues. 

Mr. Cole: Of course I had more in my mind than 
that. I think the testimony is quite .admis:siblo upon 
other phases of the case. Howe .ver, I think I know 
the case by Judge Parker. 

Mr. Hanste ,in: ( Quoting Love v. Fetters, 98 Law , 
IO 784) Now, I s1ay th.at by virtue of that authority, if 

the title company s.aid, "We will· not insure thi s 
title'' that the complainant has fallen down in his 
performance of his contract. This title mus:t q_e 
such as they would insure, unless, of course, there 
was some fraud invo1ved or something like that and, 
of course, there is no suggestion o.f that in the plead-
ings. 

I think I made my obj'ection that .any subsequent 
willingness on the pa.rt of the title company that 

20 they w:ould insure this title . could not affect this 
a,greemen t. 

The Court: I will permit it to remain. 

Q. Now, Mr. Perone, do you know whether on this 
occasion there was a deed left there at the title com-
pany1 

A. There was. 
Q. Executed 1 

30 A. Yes, sir .. 
Q. With whom was it left, do you know? 
A. One of the clerks, Mr. Bartha. 
Q. Are you sure about that 1 
A. Yes, sir. I showed it to the clerk m,akiug the 

settlement and then left it with the counter clerk. 
Q. Do you happen to, know who it was you left it 

with¥ 
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A. Mr. Ba .rth 'a. 
Q. Of the title company f 
A. Yes, sir. 

51 

Q. That was an executed deed for this property 
in question, was it1 

A. Yes., s.ir. 
Q. D:i:d Mr. T:aylor know the,i deed w,as there 1 Did 

he se·e it 1 
A. I don't know. He did know that ,all prjncipals 

were there to sign the deed. 1 O 
Q. Was the deed signed in the title company's 

office 1 
A. No, sir. 
Q. Where was it signed 1 
A. Outside. 
Q. What do you me.an by ou ts,ide 1 
A. At the residence o.f the wives of the parties 

who signeid. 
Q. Do you recall who took the a.eknowledg·rnents 1 
A. I did. 20 
Q. Of all the parties to the de:ed, the grantors 1 
A. Yes, sir. 
Q. Now, do, you know anything about signs on 

this iprope·rty 1 
A. Y,es, sir. 
Q. Have you seen them? 
A. I have. 
Q-. How m.any a.re theref 
A. There are, I have seen two doubles and one 

sing-le. - 30 
Q. Do you personally know how they camP, to he 

theref -
A. Yes, sir. 
Q. Howf 
A. How they cam.e to be there 1 
Q. Yes. 
A. No, I don't knoiw hoiw. 

I I 
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Crossc..examination. 

By Mr. Hanstein: 

Q. Mr. Perone ,, there was offered in evidence her e 
a title policy dated M,a;y third, 1926, ,vhich you say 
covers this land in question and insures it. Do you 
know when this title , policy w.as delivered? 

A. Yes, sir. 
10 Q. When? 

A. It was delivered today. 
Q. You just got this this morning? 
A. Yes, sir. 
Q. You were in at the settlement, were you not 1 
A. I was. 
Q. You .saw the settlement certificate, did you 

not1 
A. I did. 
Q. Did you see th~s settlement certificate before 

20 the settlement ? 
A. I did not. 
Q. Did you know of the exceptions on this settle ·-

ment certificate before the settlement? 
A. I kne,w all of the exceptions: except the trust 

deed. 
Q. Didn't :Mr. Garber tell you a couple of days 

before the s:ettlem.ent that there W1a:s a trust deed on 
this? 

A. No, he told me that there was a cloud, that 
30 there were liens against the proper~y. 

Q. He told you that there were hens 1 
A. That there was a strong exception against the 

property. 
Q. He ,advis.ed you that there was a strong ex-

ception? 
A. Yes. 
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Q. You knew that Mr. Wallace of the Chelsea 
Title Company was searching this title, didn't you? 

A. I did. 
Q. You had talked to him frequently about it? 
A. Yes. 
Q. After you were advised that there was ,a strong 

exception; did you go up to see Mr. Wallace? 
A. I communicated with 11r. Taylor who was ,sup-

posed to have told 1fr. Garber. 
Q. Well, didn't you go to th e title company to 10 

find out what the exception was to, this title? 
A. I refe ,rred to our se:a.rch when I questioned 

Mr.--
Q. I am asking you if you didn't go to the title 

company to find out what the situation was in this 
title? 

A. I did not. 
Q. You nev er went there to fi:nd out what this 

strong exception was, did you ? _ 
A. I did indirectly, if you will allow me to ex- 20 

plain. 
Q. Did you go personally to see Mr. Wallace? 
A. I did. 
Q. Before the settlement? 
A. I did. 
Q. Did you see the settl ement certific 'a.te? 
A. I mid not. 
Q. Did you .ask to see it? 
A. I did . no,t. 
Q. Did you go to· talk to him about the exception 1 30 
A. Ye8. 
Q. Do you know what the exception was 1 
A. No. 
Q. What w·ere you going to talk about if you 

didn't know what the exceptioii' was? 
A. I drdn 't go especially for this, -on this e,xcep-

I I 
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tion asked whether there were .any liens 1against the 
pr01perties. · 

Q. Well, you had already been told that there was 
. a decid ed serious exception f . . 

A. No, it was denied by Mr. Taylor. He said it 
wasn't true, he was only joking with 1\1:r. Garber , 
only kidding him along, that it wasn't true, that 
there ,vasn 't an exception.. 

Q W l·t · t M Perone You testified y,ou . .a1 a mmu e, r. , - , . 
1 O first heard of this two or three weeks before th e 

settlement 1 
A. That is when I heard o,:fi it, ye-s, sir. 
Q. When you got in touch with Taylor, then you 

said T'aylo,r said, '' I w.as joking f '' · 
A. Yes. 
Q. Now; when Garber came to you within a couple 

of day-s of the settlementr--
A. That was within a couple of weeks.. 
Q. Do you mean to say Mr. Garbe ,r ~idn 't go and 

20 tell you· tha ,t there was a strong e•xcep,tJ10n 1 
A. A couple of wieeks before the settlement. 
Q. Didn't youl a minute . ,ago te,stify when he came 

to you, you w'ent to se·e Mr. Wa1lace1 
A. T·hat was a couple of w·eeks before. 
Q. Didn ''t you go to s.ee Mr. Wallace a couple of 

days before7 · 
A. No,, a couple of we-eks before ,. , 
Q. Didn't you know .a couple of days before of 

this exception f . . . 
30 A. No. N eiver knew of this particular exception. 

Q. Well, •did you go to the title company and asJ{ 
for a settlement certificate 1 

A. N 0:t on this partlicular pa.reel. 
Q'. You relprejsented Garber in 00:imeetiion with 

some othe,r land tr,ansa.ctions, didn't you f 
A. Yes. 
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Q. And he had some othe-r land that was con-
tiguous to this, did he not 1 

A. Yes . 
Q. T1he title was an the same to all of that, wasn't 

. t°l 1 . 
A. That is right. 
Q. So you w·ent up .and talked 1about the- other 

tract, is that a.ti f 
A. Yes, sir. 
Q. Did you kno,w, when you talked to him about l 0 

the other tract, of this exception 1 
A. No, there was no exception at tha .t time. 
Q. Do you m.ean to say that 1\1:r. Vl:allace did not 

tell you that there w:as an exeeption to this policy 1 
A. Never. 
Q. Didn't -you _kno,w, as a, re,al estate man, that 

when you were obliged to give a g'Ood and market-
able title that it is up to you to .show that your settle-
ment certi fie.ate is clear f 

A. I do. but since it w·as given us by the Land 20 
Title Company I took for granted that it was a~ good 
at this title- -as the other. 

Q. Well, it wasn't clear when it wa:s1 given to you 
by the La;i1d: Title Company, was it.1 

A. 'Yes. 
Q. W er~n 't there exceptions on the Land Title 

Company policyf 
A There were two e-xceptions which I removed 

previous to our date for settlem .ent, two tax dee-ds; 
they bad been removed. 30 

Q. Did the Land T'itle Company issue a policy1 
A. No; they are waiting for our request. 
Q. Now, you never bef or·e as keel th~ Chelsea Title 

Company for a settlement certificate, did you 1 
A. No. 
Q. You s:aw the settlement certificate when you 

got in to the settlement, didn't you 7 
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A. On the date oif settlement~ yes. 
Q. You were then ,advised that the title company 

,vould orrly insure this property subject to the ex-
ception that sho·wed, isn't that true -1 

A. On that particular day unless--
Q. I am talking a.bout on that day, you were ad-

vised in the title company that the title company 
would only insure this property subject to these 
exceptions, isn't that true~ 

1 0 A. Yes, unless I sarw--
Q. That is the answ"er to that. Now, didn't Mr. 

Taylor at that meeting -in the title company--

The Court: N o•w, Mr. Hanstein, you will ,argue 
that you h1ave testimony of this witness that the 
title company refused to, give a title policy on that 
day. The witne ,ss has not said so. He has insisted 
·on saying each time ''except'' or ''unless'' he di,d 

_ something. I don't know what it m.eans, whether 
20 that could h1ave been done that day or no,t, but he 

has:n/t-you have refused to permit the entire an-
swer to the question from the , witness and I call 
you'r attention now I will rule this m1an has not 
testified the title company refused to do it. 

Q. You saw this settlement certificate at the title 
compiany~ 

A. I did. 
Q. Do you know whether the title company would 

30 insure this prope ,rty. clear of these exceptions~ 
A. I didn't knorw that daf whe,ther they would. 
Q. I am talking about the settlement on the four-

teenth of June. ,. 
A. The fourteenth day of June I was not sure. 
Q. Did · you know' on that da;y whether the title 

company would insure this title clear of exceptions :0! 
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A. Not on that day I didn't kno,w. 
Q. Did you have a convers.ation with the settle-

ment clerk on that day in regard to these excep -
tions f 

.A. I did. 
Q. What did he s:ay about it1 
A. He advised me to go up and see Mr. VV.alla.ce. 
Q. Did he say anything in regard to, insuring clea.r 

of the e,xception .s or removing the exceptions~ 
A. He s.aid, only said, '' I will have to see Mr. 10 

Wallace befo·re removing it.'' 
Q. Did you see Mr. Wallace1 
A. I called to se,e him and he w·as absent. 
Q. Do you kn:ow Mr. Lam .bert 1 
A. I do. 
Q. Did you talk to him th 'at day1 
A. No,, I didn't, knowing Mr. Wallace would have 

to be consulted. 
Q. Did you talk to any other official of the Chelsea 

Title Company in an effort to ge,t these exceptions 20 
removed on that day1 

A. It was too l1ate in the day. 
Q. I am asking you if you _did 1 
A. I did not. 
Q. Why did you say it was too late in the day 1 

Did you know that they were not in 1 
A. I knew that Mr. Wallace wasn't in and he was 

the only man that could decide on that day. 
Q. How do you know that he was the only man 

that could deieide,1 . 30 
A. Because .all ma,tt.ers pertaining to this search 

were always called to the attention of Mr. Wallace. 
Q. Y·ou kne;w that f 
A. I knew that. 
Q. You had frequently consulted him ·about this 

title~ 

• 

I I 
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A. On this same title. 
Q. On this s.ame title on other tr :acts 1 
A. On other tracts i. · 
Q. And up until the time of settlement the Chelsea 

?-1i tle Co~pany had ne-yer told you that they would 
insure th1s1 clear of exceptions, did they 1 . 

A. Until the date of settlement1 
Q. Yes. 

10 A. I never spoke to the title company about it. 
Q. Did you ever talk to Mr. Wallace about it1 
A. Not ,about this particular search. 
Q. About this particular title1 
A. No. About the title I did. The title covere d 

this tract and other tracts. 
Q. YeSi1 
A. Ye,s. 
Q. Did he ever say that he would insure clear of 

these exceptions 1 

20 A. Well, ~ntil the _time I s.poke, during the time 
I spoke to him each tim e he s!aid there wer e no other 
exceptions. 

Q. No other than what1 
A. T'hat there ·were no exceptions, that the prop-

erty was clear. 
Q. He said that there were no exceptions 1 
A That there w·ere no exceptionSi. 
Q. Not even the .exceptions that the Camden Con1-

pany showed 1 

30 A. Except the usu 1al exceptions, yes,. 
Q. Well, did he say that he showed the sa1ne ex-

ceptions as the Camden Com.pany1 
A. No, he didn't say. I asked him whether th e 

title appeared cloudy 1and he said no. 
Q. Did you not ask him if there were any excep-

tions to the title~ 
A. I didn't exactly use that wordino· I said, I 

asked him whether the title--
0

' 

• 
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Q. You never asked him for; .a settlement on this 0! 
A. On that particular tract, no. 
Q. You never got anything in writing prior t.o tlns 

date ,of settlement 1 
A. No. 
Q. Do you recall J\fr. T'aylor asking that a sten-

ographer he brought into the office at the time of the 
settlement, in the settlement room 1 

.A. No. 
Q. Don't remember that1 I 0 
A. No. 
Q. What was it that you said Mr. Taylor cb.imed 

were the def ect~ in this title that he objected to 1 
A. The rights of the trust deed. 
Q. Is that the only thing he said 1 
A. That is the only thing. 
Q. Will you sray that Mr. Taylor did not say, have 

the st enographer brought in and dictate his state-
ment to herf 

A. Statementt No. 20 
Q. He didn't make any demand 1 
A. No. 
Q. Are you quite certain of that 1 
A. Oh, yes. 
Q. How long were you in this settlement room t 
A. Oh, about twenty-five minutes, I guess. 
Q. You say you s.aw the Tlaylor and Sol.off signs 

on this tract 1 
A. I did. 
Q. Do you know whether or not Mr. Garber gave 30 

permission for those signs to be erected 1 · 
A. I don't know. 
Q. Don't kno,wf 
A. Don't know. 
Q. It isn't an unusual thing f.or a r,eal estate man 

to put his sign s on a prop erty when his client has 

I\ 
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bought the property 'and has it in mind that he is 
going to sell it, is it 1 

J\1r. Oole: I object. Not cross-examination . 

The Court: I will permit it. 

A. You sayi i ti is unusual? 
Q. Yes.. 
A. In some cases. 

By Mr. Cole: 

Q. You said that before the da,y of settlement, 
June fourteenth, you had arranged for the removal 
of certain exceptions from the settlement certificate 
·of the Land Title Company, is that correct? 

A. I didn't hear you. 

( Que~tion repeated.) 

A. Y eR, sir. 
Q. Will you look at that and tell us which o.f thl · 

exceptions you had--
A. Exception number eleven, exception number 

ten and ,eleven~ 
Q. Now, it appears on here, number twelve, a,gree-

ment of sale W. G. Coughlin ,and Jame ,s Rube ,rtone. 
Can you explain that? 

3'0 A. Ye,s,. 

Mr. Hanstein: I object to this:. I don't see the 
relevancy of this testimony at all. I don't think that 
the fact tha ,t he, may have cleared up .a settlement . -
certificate in the Camden Company and gotten a 
perfectly clear title has .any relevancy in this matter. 
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I think it is purely, as I said before, what the Chelsea 
Company ,would do. 

The Court: I will permit it. 

Q. T'ell me what that agreement of the sale me-ans, 
A. JYir. Rubertone purchased from Mr. Coughlin 

.and sold to us. 
Q. In othe ,r w·ords, so you got Rubertone 's interest 

in the agTe·ement 1 
A. Yes, sir. 
Q. Now, I notice that there are 13, 14, and 15, judg-

ments, which are marked ''removed'' on this cer-
tific,ate; do you know whether or not those judg-
ments did in fact invcolve this land? 

Mr. Hanstein: I make the same objection to this 
entire examination on this s.ettlement certificate. 

The Oourt: I will permit it. 

A. Yes, they were not the Coughlin in question. 
Q. In other words, William Coughlin agains ,t 

whom the judgment w•as is not the one who owned 
this land 1 

A. No. 
Q. Now, I don't know whether you know or not, 

but I have forgotten about the . terms of the agree-
ment; there is a mortgage on this land to Rubertone 
for twenty thousand dollars? 

10 

20 

A. Thirty-eight thousand dollars. 30 
Q. Had there been any a rang em en t made to clear 

this Land of that mortgage? 
A. No. 
Q. How was that to be arranged? Was this agree-

ment{ provided for taking subject to that mo·rtgage? . 
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A.. Yes:, sir. 

Mr. Hanstein: In other words, that mortgage was 
to stay on the property~ 

A. Yes, sir. · 
Q. Y,ou were asked whether you had ever secured 

a title from the Land Title Company -and I ask you 
whether the Land Title Company ar~ ready to issue 

10 a policy~ 

20 

30 

A. They are. 

Mr. I-Ians.tein: I have an objection. 

The Court: I will sius.tain that objection. 

Mr. Hanstein: I ask the answer to be stricken. 

The Court: It m·ay be stricken~ 

By J\1:r. Hanstein: 

Q. How do you know that those judgment~ ar~ 
not against the Coughlin who is in the chain of 
title 1 

A. Because Mr. Coughlin took an affidavit to that 
effect. 

Q. Who ,1 
A. Mr. Coughlin. 
Q. Whoi 1 
A. Coughlin, the, man in question. The judgments 

you -are ref erring to 1 
Q. Yes, he took an affidavit 1 
A. He took an affidavit to) the effect. 
Q. That these, judgments are not against him 1 
A. Yes. 
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Q. Did you have any othe ir affidavit in reg;ard to 

itJ 
A. Yes. 
Q. What other affidavit.1 
A. There were two affidavits produced on thes ,e 

judgments by Mr. Coughlin. 
Q. They were both J\1:r. C'oughlin's affidavits 1 
A. Yes,, sir. 

JuLrus TAYLOR) sworn for complainants. 

Direct examination. 

By Mr. Cole: 

Q. Are you of Taylor and Soloff 1 
A. I iaID. 

10 

Q. Are your signs on so,me part of this land f 20 
A. They are. 
Q. Who caused them to be put there 1 
A. We did. 
Q. By that you me,an/ T:ayJ.o,r and So1loffi 
A. Taylor and Soloff. 
Q. How many s,igns are there~ 
A. Six-five~two doubles ,and one single. 
Q. When were they put there 1 
A. They were placed there ahou t ten days or fif-

teen days afte ,r the agreements were signed. ~O 
Q. Wasn't one of those signs placed there ,as late 

asi July thirteenth 1 
A. Yes, I beg pardon; one of them w:asn't finished 

at that time, it was a large sign. 
Q. I ask you wasn't one of thorn put there as late 

as July thirteenth 1 
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A. I don't knoiw the exact date but I know it was 
put there later. 

Q. After June fourteenth, wasn't it 7 
A. I think so. 
Q. You caused tha 1t to be done, didn 't you 1 
A. We did. . 
Q. Still there ., isn't it1 
A. I think so. 
Q. Can you identify that one of the ph otogra ph s 

] O that was put there af~er the dat e of the reciss ion 
A. These ,are the signs. 
Q. Which one is it, I mean 1 
A. This is the sign that was put th ere later. 
Q. That is Exhibit 06, that he r efer s to. For vyhom 

were you trying to seU this land und er these s.igns "€ 

A. Jacob Stern. 
Q. The defendant in th1s case 7 

· A. Yes. 
Q. H.a,d autho ,rit y from him to sell it~ 

20 A. Yes, sir. 
Q. And acting und er that you put the signs u1/? 
A. That is right. 

Cross-examination. 

By l\!Ir. Hanstein: 

Q. Did ~1r. St ern have any int er est in the busi-
ness of Taylor and Soloff ! 

A. No. 
30 Q. When you say you were trying to sell thi s land 

for Jvir. Ste :rn, in what w,ay wen ~ you acting1 
A. As his broker. 
Q. Did you personally put up these signs f 
A. No, Franklin Brothers put up tho se signs. 
Q. When did you in struct th em to pu t them up 7 
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A. About five days after the agr eement wa s 
Rigned, or two days r. 

Q. When did you instruct them to put up t his 
sign that w·as eirected on the fourteenth of Jnl y7 

A. At the same time we gave the order for all of 
the signs at the same time. 

Q. When did yiou tell him to put th em up 1 
A. As s,0,0,n as he could get them finished. 
Q. When did you find out that he e·rected a sign ou 

the fourteen th of July 1 1 O 
A. Well, we didn't know exactly wha t day that 

big sign was put up there but we know th at it wasn' t 
put up ·when the rest of them wer e placed. 

Q. Was it in fact erected subsequent to the date 
of settlement, the date fixed for settlem en t? 

A. :I! :am not sure ahout that. I think so, 
Q. You think it Wias.1 
A. I think so,. 
Q. Had you between the intended dat e of settle-

ment and the time of the erection of that sign, given 20 
any instructions to Franklin in regard to th e sign ? 

A. No. 
Q. Did you · kno•W: he; was going to put it up? 
A. We did. 
Q. Didn't you know that he had r escind ed th is 

contract on the fourteenth of June 7 
A. We couldn't rescind we did-we couldn 't can-

cel the order for the sign, that big sign was a th ir ty-
foot sign and we had to take it anyhow, we had 
given the order, fo•r all of: the signs at the sam e, time 30 
and on account of his being so busy he could n 't get 
the large sri.gn ,at the same time he did th e smaller 
ones. 

Q. Was anything done by Taylor and Soloff sub -, 
sequent to the date of the intended se,ttleme n t wit h 
relation to the signs to,ward directing their er ection ? 

I I 
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A. No~ 
Q. This large sign was put up purely as a part of 

the original 00:11.tra.ct 1 
A. That is right. 

By Mr. Cole: 

Q. If yiou thought that the·re had been an ade-
qua ,te and complete re-s.ciss,ion of the contract on 

10 June fourteenth and you kne-w the signs were there, 
why didn't you go and take them off~ 

A. W,e made a dem-and for the deposit and it 
wasn't--

Q. I didn't ask you that question. I ask you why 
you didn't go and take the signs off? 

A. We wanted to see the result of the s11it we 
had contemplated ag.a:inst the ~ellers. 

Q. You knew you had rescinded the contract, 
dich1 't you~ 

20 A y · . es, sir. 
Q. You knew all right:S: between th() parties so 

far as you were concerned had ended~ 
A. So far as ,,re were concerned, yes, sir. 
Q. But you still kept your signs there~ 
A. That is right. 
Q. Are they there yet? 
A. Yes. 
Q. On behalf of Mr. Stern f 
A. On our behalf now as a matter of advertising. 

30 Q. You said Mr. Stern hadn't any interest in the 
firm of Taylor and Soloff, I believe I asked you 
whether the firm of Taylor and Soloff have any 
interest in this agreement? 

A. No. 
Q. Have a commission interest, of course? 
A. Commission, that is all. 

Irvin Shermer-Direct 

Q. Nothing beyond that? 
A. That is all. 

IRVIN SHERMER, sworn for complainants. 

Direct examination. 

By Mr. Cole: 

67 

Q. Mr. Shermer, did you have anything at all to 
do with this agreement or anything or anything that · 
happened afterwards? 

A. Yes. 
Q. When were you first brought into it 1 
A. We sold the agreements to J\1:r. Garber. ,v e 

were the agents to sell the ground to JYir. Garber. 

10 

Mr. Hanstein: Who do you mean by we 1 

A. Mr. Frank Perone and myself. 
20 

By Mr. Hanstein: 

Q. Are you partners~ 
A. Not partners but we work together, co-workers. 

By Mr. Cole: 

Q. Do you know whether Mr. Taylor, Soloff and 30 
Stern were on this ground in question before this 
agreement was signed? 

A. Not personally, no. 
Q. Now, did you attend upon the settlement on 

June fourteenth? 
A. I did. 
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Q. Tell us what took place? 
A. Why Mr. Taylor arived and the principals wer e 

there and Mr. Taylor brought forth the certific ate 
that he received from the Chelsea Title Compan y 
and told us he was prepared to make settlement but 
that there was an exception of the deed and we 
couldn't deliver the title. We asked him what it was 
and Mr. Taylor told us what it was , it was a tru st 
deed from Coughlin to Browning. 

10 Q. Was that at the time of settlement ? 
A. At the time of settlement with Taylor or rath er 

with Stern. 
Q. Was any objection made to any other excep-

tion? 
A. None. 
Q. Recall any reference to the telephone poles ? 
A. I do. 
Q. What ,vas said about that? 
A. Mr. Ta ylor , on reading over the entire cer-

20 tificate read the exception of the rights of th e tele-
phone and telegraph company and says, well, he say s 
"We don't car e about that. What we want is this 
trust deed removed and if you can remove that toda y 
we are prepar ed to make settlement.'' 

Q. What tim e of day was that ? 
A. The time of day ? 
Q. Yes . 
A. Three o 'clock, June fourteenth. 
Q. Now, had you yourself any notice or informa-

30 tion about th at particular exception, the Coughlin 
deed before that date? 

A. I myself, no. 
Q. Did you have anything to do with th e negoti a-

tions looking to the making of this agreement ? 
A. I was present at the time Mr. Stern made the 

agreement. 
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Q. Who were present? 
A. Mr. Perone, Mr. Latt, Mr. Garber, l\i[r. Taylor, 

:M:r. Soloff and myself and, of course, the stenog-
rapher. 

Q. And when you say you were together with Mr. 
Taylor and the defendant just what do you mean by 
that? 

A. Mr. Taylor drew up this agreement; he had the 
agreement partly drawn when we arriv ed, that is the 
facts in it, of course he called the stenographer in to lO 
type it. 

Q. Now, do you know whether or not there was 
a signed deed from Mr. Garber and his wife and the 
other party and his wife for this property at the 
title office ? 

A. On that day? 
Q. Yes . 
A. Yes. 
Q. Did you see it? 
A. I did. 
Q. Was it signed? 
A. It was · signed. 
Q. Do you lnow what became of it? 
A. Mr. Perone brought it to the title company and 

left it at the desk. 
Q. Had you any talk with Mr. Taylor or Soloff or 

-Stern at any time after this agreement was signed 
and before June fourteenth concerning this agree -
ment or its fulfillment? 

A. No. 
Q. You hadn't hadn't seen any of them? 
A. No. Pardon me, I did have with Mr. Taylor. 

1\1:r. Taylor mentioned to me the fact, that is not per -
sonally to me but I heard it mentioned, I think it was 
to Mr. Garber-I was present at the time-we were 
discussing the comrnission, the size of the commis-

20 
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sion was a very large commission and Mr. Taylor 
and 'Mr. Soloff, either one of the two, mentioned that 
that commission wasn't coming to them but that was 
to be used to clear off the ground for Mr. Stern to 
clear off the ground, they wouldn't receive that en-
tire commission but that--

Mr. Hanstein: I object to that. 

10 Q. That was talk with Mr. Taylor, conversation 
with him~ 

20 

A. Not personally to me but Mr. Garber and Mr. 
Taylor. I was present at the time. 

Mr. Hanstein: May it please your Honor, I ask 
that be stricken as not relevant to this matter. 

JYir. Cole: I think it is relevant about the rela-
tion of Mr. Taylor to this transaction. 

Mr. Hanstein: I don't think it would matter if 
Taylor was a partner in this agreement. You 
haven't sued him as such. Stern is the defendant. 
Taylor is merely a broker and what he does with 
his commission is immaterial. 

The Court: I will sustain the objection at this 
time. It may become admissible later. 

30 Mr. Hanstein: I will ask that that answer be 
stricken. 

The Court : It may be stricken. 

Irvin Shermer-Cross 
Prank Perone-Direct 

Cross-examination. 

By Mr. Hanstein: 
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Q. Do you recall a stenographer being brought 
into the settlement~ 

A. Into the settlement room~ 
. Q. Yes. 

A. A stenogtapher of the Title Company, yes, l 0 
was brought in by the clerk. 

Q. At that time 1\1:r. Taylor dictated his objections 
to this title, did he not? 

A. I don't remember that. 
Q. What was dictated to this stenographer~ 
A. I don't remember, to my kno,vledge I don't 

think anything was dictated to the stenographer. She 
arrived there with her book and nothing was give_n 
her, nothing was called off at the time. 

FRANK PERONE., recalled. 

By JYir. Cole: 

Q. When Mr. Taylor told you concerning some ex-
ception that he was kidding Mr. Garber, as I recall, 
did you believe that~ 

A. I did. 

20 

30 
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J osEPH MooRE,, sworn for complainants. 

Direct examination. 

By Mr. Cole: 

Q. Mr. Moore, you are in the employ of the Chel-
sea Title? 

10 A. I am. 
Q. And what is your ti tl e or position? 
A. Settlement clerk. 
Q. Did you have something to do with this settle-

ment or attempted settlement between Garber and 
Stern? 

A. I attempted to ~ake it, yes, sir. . 
Q. Do you recall whether any deed was left with 

the title company from Garber and wife and others 
to Stern? 

20 A. No. 
Q. Have you made any search for it? 
A. No. 
Q. Have you asked at the counter for it? . 
A. No, I have not. First I heard about 1t was 

yesterday. · . 
Q. Now, will you please tell us your recollection 

of wha.t happened. Tell us first who were present 7 
A. Mr. Perone, Mr. Taylor, I am not sure of the 

other gentlemen because I didn't know them. Mr. 

30 Garber I think was there but they are the only three 
that I knew. 

Q. Just before you answer that question, do you 
know when it was that either Taylor, Soloff or Stern, 
whoever it was, received the settlement certificate? 
When was it delivered to them~ 

A. That I don't know. 

Joseph Moore-Direct 

Q. You ha,ve no way of telling that~ 
A. Well, I might ,find out from the compttny. 
Q. But you don't presently recall~ 
A. No. 

73 

Q. Tell us what happened on this occasion '? 
A. Mr. Taylor was representing Mr. Stern and 

Mr. Perone was representing Mr. Garber. They 
came in to make settlement and they asked me 
whether there was any objections against the prop-
erty. 10 

Mr. Hanstein: When you say ''they'' I wish you 
would be more explicit. 

Q. Who asked that? 
A. J\1r. Perone and Mr. Taylor asked and I showed 

them the settlement certificate and they asked me 
if there was any way of removing them. I looked at 
them and I said I couldn't remove them myself but 
I thought maybe Mr. 'lv allace or one of the officers 20 
might be able to and being that Mr. Wallace made 
the search I went up to see him, he couldn't take 
them off and I came down and I told them that and 
that is when they had the argument as to whether the 
title was marketable. 

Q. Tell us all that was said on that occasion as 
near as you can recall it? 

A. I don't remember everything was said in it. 
Q. All you can remember, tell us. 
A. Mr. Taylor read the exceptions and he said 30 that~ 
Q. What exception~ 
A. Well, there was the exception of the outstand-

ing trust, exception of the . Delaware and Atlantic 
Railroad and Telegraph Company and the Camden 
and Atlantic Railroad Company, West Jersey now, I 
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believe, there was three or four of them and he said, 
"In view of the fact that the title was supposed to be 
free and clear of all exceptions and they appeared 
on there that he didn't see how he could accept the 
title and Mr. Perone said title was clear and all of 
them could be removed. That was all that was said 
that I remember. 

Q. Do you recall any particular reference to the 
D & A telephone poles 1 

10 A. No, what was your question again 1 

( Question repeated.) 

A. Well, yes, they read them out. 
Q. What was said about them, if anything1 
A. That there was a _lien against the property ac-

cording to the agreement of sale. 
Q. Was there anything said by Mr. Taylor as to 

whether or not he was insisting upon that objection ? 
20 A. He didn't say that he would insist on it. He 

said according to the agreement it was against the 
property but that it wasn't a very major exception, 
wasn't a major exception. 

Q. Now, was that the end of it 7 Is that all that 
happened7 

A. That is all that I had anything to do with. 

Cross-examination. 

30 By Mr. Hanstein: 

Q. You say you went up to see l\lfr. ·v1 allace about 
removing those exceptions 7 

A. Yes, sir. 
Q. Did you see him 7 
A. Yes, sir. 

Joseph Moore-Cross 75 
Q. Nir. Wallace was the representative of the title 

company had to do with the searching of this title? 
A. Yes, he made the search, yes, sir. 
Q. Did Mr. Perone go up with you when you went 

to see Mr. Wallace7 
A. No. 
Q. Did he go up during the course of that settle-

ment to see him? 
A. He left the room, I thought he was going to 

see Mr. Lambert but I don't know where he went. I 0 
Q. Well, you were able to see Mr. Wallace while 

that settlement was in progress, were you not 7 
A. Yes, sir. 
Q. You were7 
A. Yes, sir. 
Q. Wallace was there 1 
A. I am almost certain he was. 
Q. Is this the settlement certificate or a copy of 

it that was used at that settlement 7 
A. With a few additional exceptions on it, yes, sir. 20 
Q. What is that 7 
A. I think a few additional exceptions put on 

aterwards which have been removed, this is the copy. 
Q. Let n1e get this straight, is this the settlement 

certificate that was used at this settlement 7 
A. Yes, sir. 

By the Court: 

Q. Is this the physical paper that was used 7 
A. That is a copy that was there at the settlement. 3o 
Q. That is what he is asking, is this the paper 

that was used at the time of the settlement7 
A. I don't know. 
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By 1\tir. Hanstein: 

Q. Do you have your file with you? 
A. I believe Mr. Lambert has it. 
Q. Do you know if this is the settlement certificate 

that was physically present? 
A. Yes. 

(Settlement certificate marked D2 for identifica-
10 tion.) 

Q. Were you asked .a,t that tim .e if the · Chelsea 
Title Company would .insure this property1 

A Yes. 
Q. What answer did you make? 
A. I said unless those exceptions were removed, 

the outstanding trust, that we couldn't insure it u1:-
less Mr. Lambert or one of the officers would mark it 
off. 

20 Q. Did Mr. Lambert or any other officer mark it 
off1 

A. Not at that time, no, sir. 
Q. Did you go to and talk to Mr. Wallace on the 

day of the settlement in an effort to get that re-
moved? 

A. I believe I did, yes, sir. 
Q. And he refused to do it? 
A. Yes, sir. 
Q. Did you call a stenographer into that settle-

30 ment? 
A. Yes, sir. 
Q. Did Mr. Taylor make a statement of his objec-

tions to this title at that time? 
A. Yes, he did. 
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By Mr. Cole: 
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Q. Is it perfectly clear to you that you went to 
see Mr. Wallace 7 

A. Yes, I remember going up to see him. I am 
not certain as to that date but I am almost positive. 

Q. We are talking about that day? 
A. Yes, I did go upstairs to see Mr. Wallace. 
Q. Isn't it a fact you sent Mr. Perone up? 
A. I didn't send Mr. Perone up to see Mr. Wallace IO 

as I recall. I said he better see an officer of the 
company or some body could remove the exceptio ns 
but I couldn't, but I would make an effort. 

Q. Did you go up to see Mr. Wallace while they 
were there? 

A. Yes, sir. 
Q. That is clear, is it? 
A. Yes, sir. 

J ULrus TAYLOR, recalled. 

Direct examination. 

By Mr. Cole: 

Q. Do you know if Mr. Stern saw this land before 
he signed the agreement? 

A. Yes. 

20 

Q. How long before? 30 
A. Oh, about a day before he signed the agree-

ment. 
Q. Had you seen· it before? 
A. At the same time. 
Q. Were the telephone poles there 1 



78 Willia ,m G. Lambert-Dir ect 

A. No, I didn't see them there. , 
Q. What , . 
A. I didn't see the poles there. 
Q. See any wires, 
A. I don't recall. 
Q. You think they were there at tha t time 1 
A. Well, they could have been there . 
Q. What, 
A. They could have been on the other side of i ho 

10 road too. I was looking for land, not for poles . 

20 

30 

- Q. That is all. 

WILLIAM G. LAMBE,R.T, sworn for complaina nts. 

Direct examination. 

By Mr. Cole: 

Q. Are you connected with the Chelsea Title Com-
pany, 

A. I am. 
Q. What is your position, 
A. I am secretary of the Chels ea Ti tle Company 

of Atlantic City. 
Q. Did there come a time when your at tenti on was 

called to this agreement and title in question ~ 
A. Yes, sir. 
Q. When was it, 
A. I am not clear on the date but I think I am very 

safe in saying it was after the date of the settlem ent, 
June fourteenth. 

Q. After the date of settlement was th er e a furth er 
investigation made by the company tou chin g thi s 
title, 
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Mr. Hanstein: I object to that, your Honor on the 

ground that what the company may have decided or 
done about this after June fourteenth would be im-
material. · 

The Court: I will permit it. 

A. It was after the date of settl ement that the 
matter was ever officially taken up with the Chelsea 
Title Company. 

Q. How is that ? l 0 
A. It was ,aft er the date of settlement that n1atter 

o_f exceptions was ever taken up officially with the 
title company. 

The Cour t: Just one moment, let me understand; 
what do you mean by officially with th e title com-
pany, Your settlement certificate had been j8's.ued 
long before that. 

A. As to the removal of the exceptions, your ZO 
Honor. 

Q. Did Mr. Taylor or Mr. Soloff or Mr. Stern ever 
bring this exception to your attention before June 
fourteenth? 

A. No, sir. 
~-. Was it one of the three who had applied for 

this insurance , 
A. Yes, sir, Taylor and Soloff applied for the in-

surance. 
Q. J?id the~e come time when your company, 30 

after it had its attention drawn to this exception 
agreed to insure ? ' 
. A. Yes, sir? we agr~e~ to insure against a par-

ticular ex~eption _pert~unng to the Browning trust. 
Q. And it has since issued its policy, has it not, 
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A. Yes, sir, as against that one exception. 
Q. Whatever the policy shows, of course, 1s the 

thing you · are excepting 1 
A. That is right. 
Q. Can you tell us about when it was that you 

came to the conclusion that it was all right to insure 
against that deed 1 

· A. I believe we finally got a decision from our 
solicitor on July fifth. 

1 O Q. Do you ln1ow whether that conclusion was com-
municated to Mr. Taylor or Soloff or Stern? 

20 

A. Mr. Taylor or Soloff had never consulted me 
concerning it. I was under the impression that Mr. 
Perone representing Mr. Garber was trying to find 
a new purchaser for the property. He didn't say 
so but that was the impression I had. 

Q. I want to know whether you had in fact your-
self communicated it to either Taylor or Soloff1 

A. No, sir. 

Cross-examination. 

By Mr. Hanstein: 

Q. Mr. Lambert, there isn't any doubt that an 
application was made to the Chelsea. Title Company 
for the examination of this title 1 

A. That is true. 
Q. And what did the title company do with regard 

to examining •Or having· this title examined 1 
30 A. We let the title out on a special contract to 

a man by the name of William H. Wallace of Newark. 
Q. Who has an office in the Chelsea Bank Build-

ing1 
A. He has an office in the Chelsea Bank. 
Q. And you engaged him to search this title for 

you1 
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A. Yes, sir. 
Q. Engaged him to issue a settlement cert ificate 

for you? 
A. To run the exceptions for us subject to our 

approval, yes, sir. 
Q. And when a settlement certificate was issued 

that was the act of the Chelsea T{tle Company, I 
presumef 

A. Yes, that is ordinarily true. 
Q. And the settlement certificate that the Chelsea 

Title Company issued on this title to Taylor and 1 O 
Soloff is this settlement certificate marked D2 for 
iden~ification and bearing Chelsea Title Company 
app lication number 9378, is it not? 

A. Yes, sir. 
Q. And that is the settlement certificate your com-

pany issued f 
A. Yes, sir. 
Q. For this settlement to be held on the fourteenth 

of June! 
A. That is right. 20 
Q. Your company was unwilling, was it not, on 

the fourteenth of June to insure this title clear of all 
encumbrance? 

A. Impliedly was by the-· well, no,t impliedly was, 
absolutely wa.s, y;es, and still aJ"e in 'accordance with 
the terms orf-the agree ,ment. 

Q. On the fourteenth of June your company was 
unwilling to issrUe/ a policy of insurance on this title 
unless it included among other e•xceptions the 
Browning deed~ Isn't that true ,~ 30 

A. Well, that iis only impliedly so. We had ac-
cepted th~ settlement certificate of 'Mr. W allar .e and 
no question had been raised officially to the title 
company asking us to remove it. 

Q. Wasn't Mr. Wallace the one whom you had 
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authorized the doing of the work in connection with 
this1 

A. Yes.. 
Q. You relied on hiis w:ork 1 
A. We relied oni his work. 
Q. Anything that he did in regard to this title 

was all right with the title company, ·was it not1 
A. So far as putting exceptions on were concerned 

but no -authority to remo,ve them. 
IO Q. So th :at the settlement certificate as issued 

shows the exceptions your company considered to be 
against the title on that . date 7 

A. Tha ,t is right. 

By the Court: 

Q. Did So,loff and Taylor or Stern, e:ither prior to 
June fourteenth or after, ,ask fo,r that exception to 
be removed 1 

20 A. To my knowledge, not. 
Q. Your exception is the interest as truste~ of 

Stephen Colwell. Has the company ,ascerta1n~d 
whether there existed at that tim .e any interest ,1n 
anyone as trustee for Colwel11 · 

A. We have ascertained that there is no interest 
because that is a dry trust. 

Q. Then on the fourteenth day of June, ,although 
,.on had that exception in your settlement sheet, the 

~xception itself was not a valid exception 7 
30 A. That is true. 

( Recess taken to 1.00 P. 1L) 
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AFTERNOON SESSION. 

(Trial resumed at 1.00 P. M.) 
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Mr. Cole: I ,am offering recorded deed dated 
April 28, 1926, from James Rubertone, Jr., and his 
wife, t.o Garber, recorded book 824 of deeds page 
104. 

(Deed admitted and marked Exhibit CS.) 

FRANK PEiRONE, recalled. 

Direct examina.ti ion. 

By Mr. Cole: 

10 

Q. I show you now. deed executed and acknowl- 20 
edged by Garber and his wife and Latt and his wife 
and ask you whether you just recently handed me 
that deed since recess 1 

A. Just handed it to you. 
Q. Won't you please -explain thet deed, how you 

came to get it to1 hand; it to m.e1 
A. On the date o~ .settlement I had the tritle com-

pany prepare the deed .and then went out ·and exe,_ 
cuted i~ and brought it back to the settlement clerk 
and asked him. to look at it, which he did. 30 

Q. Now, did you le,ave that theref That is what 
I want to get .at1 

A. The settlement clerk told me-No, I asked 
him would it be safe to leave the •deed in their 
possiession. He, saiid to take it to Mr. Bartha and 
leave it with him. 
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Q. Did you? 
A. Then I left it with Mr. Bartha. 
Q. All right; now then, where did you get the deecl 

today? 
A. From my files. 
Q. Where is that? 
A. At my office at 112 South--
Q. When did you ge,t it then from the office of th e 

title company? 
1 O A. About a couple ,of wee.ks later. 

20 

30 

(Deed offered, admitted and markedi Exhibit 09.) 

Q. By the wa.y, who prepared that deed for you 1 
A. Chelsea Title Comp .any. 
Q. On that very day? 
A. On that very day. 

No cross-examination. 

By 1fr. Hansteiin: 

Q. Mr. Perone, you took those acknowledgment s 
where ,? 

A. Two of them at the title company. 
Q. What t-wo at the title comp.any ? 
A. Well, Mr. Latii and 1\!Ir. Garber. 
Q. 1\!Ir. Latt and Mr. Garber at the title cornpany 

and wher ,e d:ud you take 1\!Irs .. Latt and Mrs. Ga,rbe r~ 
A. At their residence. 
Q. They were not at the settlement? , 
A. They were prepared to come at the sett1ement. 

Irvin Sherma'rrlr-Direct 

IRVIN SHERMAN, recalled. 

Direct examination. 

By Mr. Cole: 
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Q. What is thei character of this land? 
A. It is undeveloped, .pine tree ,s on :it and brush. 
Q. No improvements on it ,at all ? 10 
A. None at the time of settlement. 
Q. No buildings of any kind to be subject to me-

chanics ' liens? 
A No, Siir. 
Q. Any municipal 1impro,vements? 
A. No, sir. 
Q. Any such thing; as grading, curbing, guttering, 

paving, sid ewalks, sewer or water pipes ,? · 
A. No, sir. 
Q. Perfectly plain? 20 
A. Timber. 
Q. No f ence.s or bui1dings of any kind? 
A. No. 
Q. Anybody occupying the property? 
A. None to my knowledge. 
Q. Now, in this title policy offered in evidence it 

says "Subject to the interest of :Harry A. Latt in 
the premises?'' 

A. Yes,, sir. 
Q. Isl he the Harry Latt who is a party to this 30 

bill? 
A. Yes, sir. 
Q. It also says '' Subject to a mortgage of Garbe ,r 

t6 Ruhertone for thirty thousand dollars?'' 
A. Yes, sir. 
Q. Ra:d any arrange ,ment been made to get that 

mortgage out of the way? 

• 
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A. Yes, sir; at the time of settlement. 
Q. Was 1{r. Rubertone there1 
A. He was. 
Q. How was that to be done1 
A. Why we w:e,re to pay off Mr. Rubertone the 

thirty tho·usand dollars, the amount of the $28,000 
mortgage to T1aylor .and Solo-ff and we w·ere to pay 
the cash at the time of settlement. 

Q. In other w'o:t4ds the twenty-e~ght thousand 
10 dollar mortga,ge you rput against it under the agree-

ment with Garber you were to assign to Rubertone 1 
A. Yes, sir. 

20 

Q. By arr:angement with him you were to carry 
that mortgage 1 

A. Yes., sir. 
Q. He w.a.s there that day f o,r that purpose? 
A. Yes, sir. 
Q. Did Mr. Taylor know he was there? 
A. Yes, sir. 

Cross-examination . . 

By Mr. Hanstein: 

Q. The ,re have been certain lots on this tract of 
land s.o,ld out1 

A. Yes, sfr. 
Q. Other people other than Garber and Latt 

owned these lots , 6? 
30 A. Yes, sir. 

Q. Who had sold these lots? 
A. Why, to my: knowledge it was Coughlin, the 

original owner had sold these lots, the owner that 
sold to Rubert.one had sold these lots. 

Q. The people who owned these lots, so far as you 
know, were neither Garber, Latt or Stern? 

Off er of Evidence 

A. Or Stern, that is right. 
Q. None of those three owned them? 
A. N eithe ,r owned those lots. 

COMPLAINANTS REST. 
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The Court: I notice that the article of agreement 
calls for a plan supposed to be attached to it and 10 
made a part thereof. There is none in our copy, the 
copy that has been presented. 

Mr. Cole: 1fy client said that there was a . plan 
presented at the time. That is my copy and I 
haven't it. 

Mr. Hanstein: I have it. 

Mr. Cole: I will offer it, then. 

Mr. Hanstein : It is identified by signatures. 

Mr. Cole: This is the m1Jdorsement: '' Thi8 map 
to be attached to1 a.ndi made a pa.rt of the agreement 
of sale with Harry Garber" and signed "Harry : 
Garber'' so we will offer it. 

(Ma:p admitted and marked Exhibit 010.) 

' 20· 

30-Mr. Hanstein: I want at this time to mo,ve to 
dismiss the counter-claim filed in this matter. 

The Court: By: consent it is ,vithdrawn. 
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DEFENDANT ·'S TESTIMONY. 

J uLrus TAYLOR, recalled for defendant. 

Direct ex·amination. 

By Mr. Hanstein: 
10 · · Q. Mr. Taylor, did you, subsequent to the g1v1ng 

of this agreement, make request of the Land Title 
Company of Camden to insure this title? 

A. I did. 
Q. Is this lette ,r marked Dl for identification the 

Tetter that you received back in reply to that re-
quest 1 

A. It is. 
Q. Did you show this letter to the complainant or 

20 their agents? · 
A. I ,did. 
Q. Who did you show it to 1 
A. I show:ed it to Mr. Garber. 

(Letter offered, admitted and marked Exhibit 
Dl.) 

Q. Did your request to that company for title 111-
suranc.e which is referred to in their letter marked 

30 Dl ref e,r to the tract in que,stion 1 
A. It did. 
Q. Now, when you showed this to Mr. Garber w~at 

convers ,atiio:n: did you have with him in regard to 1tf 
A .. Mr. Garber had come into our office--
Q. Fix th~ time, please. 
A. Oh, I suppose it was right after the time we 
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received this letter and I to1d him that ,ve couldn't 
get title insurance from the Land Title Insurance 
Company of Camden and he then told me that they 
had an application at the Chelsea to insure the 
land adjacent to this tract ·and that we cou1d get 
title , insurance from the Chelsea and I told him that 
is wh:a.t we would do, we would apply to the Chelsea 
Title Company for our insurance. 

Q. Did you then make an applica ,tion to• the Chel-
10 sea for this insurance1 

A. I did. 
Q. Did you tell Mr. Garber that you had made the 

application 1 
A. I ·did. 
Q. I-Iave you received a bill from the . Chelse.a Title 

Compan y for the making, fm~ the search work that 
has been done? 

A. We have. 
Q. How much vtas that bill 1 
A . One thousand dollars. 
Q. N o;w, when the day of settlement arrived where 

was Mr. Ste ,rn 
A. He was in our office. 
Q. vVho attended the settlement for him 1 
A. I did. 
Q How far is your office from the Chelsea Title 

Comp.any~ 
A. It is next door. 

20 

Q. Wh en you went into the settlement were you 
familiar with the settlement certificate of the Ohel- 30 
sea Title Company 1 

A. I was. 
Q. Was this copy of the Chelse,a T'itle Company 

settlement certificate number 9378 the one that ,v-as 
delivered to you by the Chelsea Title Company1 

A. It is. 
Q. Ha:d you prior to--
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( Settlem .ent certificate mark ,ed Exhibit D3.) 

Q. Had you prior to the time -of s1ettlement a.clv1ised 
1\1:r. Garber or :Mr. Latt or their agents of this settle-
ment certificate and the exceptions thereon 1 

A. N o,t in regards to this se,tt.lement certificate. 
Q. What .did you tell them 1 
A. When I spoke to Mr. Garber I had no intima-

tion at all about the title co,mpany - oh, yes, I spoke 
10 to Mr. Garber about two days before the settlement. 

Q. Tha1t was after you had the settlement cer-
tificate 1 

A. Yes. 
Q. Did you tell him of the defects 1 
A. I told him that there were several defects in 

the title. 
Q. Now, when you went to the settlement wha ,t 

did you say to Mr. Garber at that time ,1 
A. I told Mr. Garbe ,r that I was at that Rettle-

20 ment representing Mr. 8te 1rn., the purchase •r under 
the agreement of sale between Harry Garber, HarTy 
Latt and Mr. Stern .and I showed him the certificate 
aJ1Jd pointed out to them several exceptions shown 
on that certificate, pointed out the· exception, there 
was one exception of the Oamden and Atlantic or 
the Delaware and Atlantic Telephone Company to 
maintajn p:oles; th ere was an e,xception sihowr1 as to 
the rights of the railroad; the ,re w:as an exception 
shown as to the rights of the public .about stree its 

30 and also this exception shown as to the outstanding 
trust in Abraham Br'Owning. 

Q. What did you say-by the way, did you have a 
stenographe ,r present iat that time 1 

A. I d~d~ 
Q. DiJd! she make . notes 1of your statement1 
A. She did. 
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Q. What did you-after pointing out these ex-

ceptions tor them what did you say in regard to, your 
making settlem .ent at that time for Mr. Stern 1 

A. After I pointed out these e,xceptions I called 
therir a,tten tion to the fa.ct that w·e had bought this 
land subject to the1ir delivering a good and market-
able title and I siaid, "Now under this agreement· we 
are to assign a thirty-eight thousand dollars mort-
gage. '' I ·said, '' Here is the mortgage, the bond and 
the ass~gnment .for that.'' I said ''We are to make I 0 
and execute and deliver a purchase money mortgage 
covering this land in the sum of twenty-eight 
thousand doUa;rs. '' I said, '' Now he,re is the mort-
gage and that bond." I says "Now, if you can de-
liver to us a good and marketable title ·we stand 
ready to pay the balance of the consideration money 
today.'' 

Q. Did you say s:omething abaut title insurance ,1 
A. I asked Mr. Moo,re, the settlement clerk, 

whether the title company ,vould insure title for us 20 
as we bought lit under our agreement. 

Q. Was Mr. Garber present when you made that 
request1 

A. Yes, and Mr. Moore said that the title con1pany 
wou1d not insure that way. 

Q. Did you go up to see Mr. Wallace 1 
A. I did. 
Q. Who did you go up with? 
A. I went up by myself. 
Q. Did you request-.what did you say to_ Mr. 30 

Wallace in re~rds to the exceptions 1 
A. I went up to Mr. Wallace's office and I showed 

him the settle,men t certificate; I also showed him 
our agreement of sale and I asked him to explarin to 
rne these exceptions, which he did, and ho told m.e 
that the title company would call for or that he 

• 
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told me that there was an outstanding trust from 
Stephen ColweH to Abraham Browning and that, in 
so far as their records were concerned, they did 
not show or did not know ·whether Browning· had at 
any time conveyed th.at trust out of himself.- I said, 
''Well, now we' bought this pr:operty subject to their 
delivering a good and marketable · title.'' I says, 
''Now is this title good and marketable ~.'' He said, 
"No." 

10 Q. Say anything to him about insuring it~ 
A. I aJsike:d him would the title company insure 

the title for us free of this exception. He said, 
"No." 

Q. Was l\{r. Stern ready to settle at that tim .e 
A. He w:as. 
Q. I show you mortgage of Eva Herlick, a single 

woman, to Jacob Stern, dated January twenty-fifth, 
1926, in the amount of thirty -eight thousand ·dollars, 

ZO reco~ded Atlantic County Cledc's office in book 384 
of mortga~es page 333, &c., also a bond of Eva 
Herlick, 1a single woman, to Jacob Stern in the penal 
sum of seventy-six thous.and dollars and ask you if 
-and an assignment from Jacob S ten1 to Harry 
Garbe ,r and H.arry Latt assigning those morfa{ages 
and ask you if you tende ·red those papers a.t the 
se,ttlement 

A. I tendered those papers at the settlement. 
Q. Did yiou have them marked by the settlement 

30 cle·rk~ 
A. I did. 

(Bond, m.ortgag~ and .asisignmcnt offered, ad-
mitted in e·videne,e and marked Exhibits D4, 5 .and 
6.) 

Q. I also, show you a purchase money bond anct 
mortgage from Jacob Stern to Ha ,rry Garber ,and 
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Harry Latt in the penal sum of fifty-six thousand 
dollars, conditi?ned £or the payment of twenty-eight 
thousand, bearing date the fourteenth of June 1926 

' ' 1also m~rtga ,ge to secure that bond covering the 
prem1ses involved in this litigation and a:sk you if 
you tendered that bond anid mortgage 1 

A. I did. 
Q. Did you have them marked by the settlement 

clerk as having been tendered~ 
A. I did. 

(Bond and mortgage offered, admitted in evidence 
and m.arked Exhibits D7 and 8.) 

Q. Diid you rely on the title company in e•xamining 
this title f 

A .. I did. 

Cros.s-ex.amina tion. 

By Mr. Cole: 

Q. Were you the agents of Garber in trying to 
sell this land 1 

A. Yes_, we acteld as agent. 
Q. When did you ge1t to be agent fior Stern f 
A. Immediate,ly upon Stern signing the agree-

ment. -
Q. Whatf 
A. Upon Stern signing , the agreement. 
Q. Then you got to be· his ,agent, 
.A_. Yes. 
Q. Have any understanding with him about that, 

about your being his agent f 
..A. Understanding with whom1 
Q. Stern~ 

10 

20 

30 
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A. Yes-. 
Q. What was your agency? 
A. Why, .a.s it usually is with Mr. Stern that we 

act for him . in the sale o.f the properties that he buys. 
Q. You were representing Mr. Garber illi an effort 

to sell to Mr. Stern, weren't you? 
A. Up until--
Q. W-ere you now or not? Were you1 
A. Yes, when we sold the prope ,rty. 

10 Q. At that time w·ere you an ,agent for Mr . Stern? 
A. No, not at that time. 
Q. Done any work for him at all? 
A. In reference to this particular settlem ent? 
Q. Bef o,re this agreement had you done any work 

for Mr. Stern? 
A. Oh, yes. 
Q. H1ad been his agent? 
A. In other matters, yes. 
Q. He ask you to negotiate for the pu rcli ase of 

20 this proipe,rty? 
A. No, he did not. 
Q. How did you come to do it? 
A. Mr. Garber asked us to sell th e pr operty for 

him and we sub'mitted it to Mr. Stern and he bought 
it? 

Q. Was there any re·a.son that you know of why 
Mr. Stern did not attend this settleme nt ? 

A. Mr. Stern never attended to settlement s where, 
on properties that we have so1d him .. 

30 Q. He left that entirely with yiou? 
A. Yes. 
Q. When you went to the title company th at day 

did you think there may be a settlement? 
A. Yes. 
Q. You knew what w·a.s contained in th e settle-

ment certificate? 
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A. I did. 
Q. With that knowledge you thought there may 

be a settlement? 
A. Yes. 
Q. Rather expected there would be one, ,didn 1t 

you? 
A. I wouldn't have been surprised if there had 

been one. 
Q. 1'.low did you expect Mr. Garber to- get rid of 

that right of way of the Camden and Atlantic Rail- l 0 
road ? 

A. I don't know how he would; get rid of it. 
Q. You knerw the r:ailroad tracks were down there 

didn't you? . ' 
A. I did. 
Q. It was on the map that you have before vou? 
A. Yes. , 
Q. Did you hone,stly think they might get rid ot 

that in some way? 
A. You can never teU what is liable to happen in 20 

,a .settlement. -
_Q. I am ·~sking you did you honestly think they 

might get rid of the Oamden and Atlantic Railroad 1 
A. I didn't think so. 
Q; What? 
A. I don't honestly think they w:ould. 
Q. If . that had been all there was in the case you 

,vould not have rescinded this contract, would you? 

Mr. Hanstein: I o bj.ect to that. I don't think he 30 
is bound to speculate. 

The Court: I will permit that. Cross-ex1amination. 

( Question repeated.) 

A. I don't know. 
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Q. You don't know now whether, if th er e had been 
nothing on the settlement certificat e except the right 
of way of the Camd en and Atlantic Rail road Com-
pany, whether or not you would have r escinded the 
contract ? 

A. I don't know. 
Q. What is your best judgment now, looking back-

ward, if that had ceen all there was in it , would you 
have res .cinded it? 

A. I can't say what I mig·ht have done. 
Q. Did that make a, serious impre ssion on your 

mind, the right o.f way of the Camden and Atlantic 
Railroad 1 

A. Yes. 
Q. You were going to insist on that occasion, were 

you not, that unless that exception was removed yon 
would not take this title 1 

A. I was. I was going to insist on a good and 
marketable title. 

Q. And you did in sist on it, didn't you 1 
A. Yes. 
Q. And the san1e with respect to th e telephone 

poles, same attitude 1 
A. That is ri ght. 
Q. You certainly knew they wer e th ere, didn't you 

when this agreement was signed 1 
A. I didn't know about poles being th ere. 
Q. When did you find that out 1 
A. Whe1i I got the certificate. 
Q. Have you e,ver seenJ them 1 
A. I can't recall ever having seen th e p oles, Judge. 
Q. Now, for example, there was an exception _th~re 

against mechanics' liens, were you goin g to 111s1St 
upon that1 

A. No. 
Q. That was in the settlement certific ate, wasn't 

. t OJ l . 
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A. That is a printed exception. 
Q. Then you released aga inst th at, did you 1 
A. Yes. 
Q. That didn't bother you 1 
A. No. 
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Q. Nor the municipal improv ements, municipal 
liens, streets or sidewalks, th at didn't both er you, 
did it 1 

A. No. 
Q. Do you know whether there had been any such l 0 

on the lands or not 1 
A. No. 
Q. What, then, were the excep tions that yon were 

intending to absolutely insist upon or else re scind 
this bargain 1 

A. Why the rights of the t elepho ne compa ny, the 
outstanding trust and the--

Q. Right of way of the ra ilr oad 1 
A. Right of way of the rail r oad and there was 

some judgments again st the pr oper ty . 20 
Q. Of course on that occasion it had not been de-

termined as to whethe .r those ju dgments were r eally 
a lien on that land or not, had it 1, 

A. No. 
Q. Even the title company didn't know tha t 1 
A. I don't know whether th ey did or not . 
Q. Now, these telephone pol es, you know now, <lo 

you not, that1ney are the teleph one poles carrying 
the wires between Philadelphi a and At lan t ic City 
along the right of way of the Camden and Atlantic 

30 Railroad 1 
A. I only heard that this morning in court. 

The Court: You mean that alon g the r ight of way 
of the Camden and Atlantic ? 
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Mr. Cole: I mean the vVhite Hors e Pi ke. I don't 
moan to say the railroad. 

Q. White Hor se Pike is a pu blic highway, isn't 
·t 6,? 1 . 

A . It is . 
Q. Running from Camden to Atlantic City ? 
A. That is right. 
Q. Did it occur to you how that might be reli eved 

IO against ? You off er any suggestion yours elf as to 
how it could be done? 

A. No. 
Q. You knew it couldn't be done, didn't you, when 

you went in ther e that day? 
A. No, I didn't know it couldn't be done . 
Q. You knew the poles were th er e that day a1_1d 

you knew the compa ny had the r ight to maintain 
those poles? 

A. I didn't know th e poles were there. I hadn't 
20 seen the poles_. 

Q. Mr. Tay lor, are you prepar ed to say whether 
or not you know tha t Mr. Ste rn was really anxious 
on that day to sett le under this ag r e'?ment? 

A. He was ready , willin g and able to settl e under 
that agreement. 

Q. Was he ,anxious to settl e 1 
A. Yes, he was anxious to settle. 
Q. He rea lly wanted thi s pro per ty, didn't he ? 
A. He did. 

30 . Q. And made all prepa rations with the hope that 
he was going to get it? 

A. He did. 
Q. But ·wouldn't take it under your direction be-

cause of the ri ght of way of the Camden and Atlantic 
Railroad? 

Mr. Hanstein: I object to that. That has not 
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been stated. He stat ed a lot of reasons why ho 
wouldn't take it. 

The Court: Sust ain the objection. 

Mr . Cole: · That is one of them. 

Mr. Hanst ein: It is the aggre ga te of them . 

The Court: Sustai n th e objection. 

Q. You an d Mr . Ste rn talk over th is settlement 
certificate befor e you went to the title office 1 

A. Yes. 
Q. What did you say? What did you talk about 1 
A. I said , " Mr . St ern, there are sever al exceptions 

shown on thi s certi ficate" and I expl ained them to 
him and he sa id, ''Well, if they can be r emoved we 
will settl e ; if not, '' he says, '' I want a good and 
marketable title.'' 

WrLLIAM H. WALLACE, sworn for defendan t . 

Direct examin atio n. 

By Mr. Hanst ein : 

10 

20 

Q. Mr. Wallace, is this a copy of the chain of 
title of the premi ses in question showing the vest - 30 
ing of that title in Har ry Garber and Harry Latt? 

A. It is. 
Q. And was pr epar ed by the Chelsea Title Com-

pany under your dire ction ? 
A. No, my office. 
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Q. By your office? 
A. Yes. 

Mr.; Hanstein: By consent of Judge Cole, instead 
of getting certified copies we got this. 

Mr. Cole: That is all right except like to know 
what is the significance. I don't know whether there 
is anything I ought to meet or not. ,Vhat is th e 

10 significance of the search? 

Mr. Hanstein: This search shows this title from 
the will of Samuel Richards down. In it appear s 
this Colwell-Browning deed. 

Mr. Cole: Is tnat the crux of the thing so far as 
that search is concerned? 

Mr. Han stein : :My purpose in showing this sear ch 
20 is to show these items that appeared on the settl e-

ment certificate appear in this · chain of title. 

Mr. Cole: That is all I want to know. 

(Search admitted in evidence and marked Exhibit 
D9.) 

Mr. Hanst ein: By the way, Judge, I should tell 
you that the agreement in regard to these telegraph 

30 poles is not th er e. The judgments are in there and 
so on. 

Q. At the tim e the order was placed with you for 
th e sea rch of th e premises in question were you at 
th at time engaged in searching other land for Garber 
that came through this same chain of title? 
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A. We were engaged in examining a title to 

adjacent premises, whether it came through the 
identical title or not I am not able to say now. 

Q. Do you know whether you were able, in making 
this search represented on your settl ement certificate 
9378, were you ab le to mak e that sea r ch at the sarne 
time you made this search on adjoining land ? 

A. Yes. 
Q. The chain of title was-
A. Practically the same, I believe, to a certain ex- 1 O 

tent? 
Q. Was practically the same to a certain extent? 
A. Yes. 
Q. Now, this settlement certificate which is marked 

D2 for identification--

(Settlement certificate offered, admitted in evi-
dence and marked Exhibit D2.) 

Q. This settlem ent certificate that has been intro- 20 
duced in evidence and marked Exhibit D2 was made 
up by you, was it not 1 

A. Yes, sir. 
Q. Made up for the Chelsea Title Company? 
A. Yes. 
Q. And r epre sented your opinion as to the condi-

tion of the title on that date, is that correct,? 
A. Yes, sir. 
Q. Have any of the exceptions on that settlement 

certificate been removed by you subsequent to June 
30 fourteenth, 1926? 

A. On July ninth I made a notation here that ex-
ception number ten was removed by letter from Mr. 
Lambert. 

Q. Exception number ten is the one that relates 
to the Browning deed? 
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A. It does. 
Q. And up to that time that exception remained? 
A. Remained on this. 
Q. Remained on your settlement certificate. Now, 

were any other exceptions removed? 
A. Yes, number thirteen, the two judgments and 

two recognizances were removed about, the exact 
date of the affidavit is here, is it, Mr. Lambert? I 
believe the affidavit is here. 

10 Mr. Lambert: I don't have it. 
A. But it is only a few weeks ago, I imagine two 

or three weeks ago an affidavit was furnished eljmin-
ating tliese~judgments. 

Q. Who furnished the affida,vit? 
A. One of these gentlemen. I have never been 

able to tell their names; they are always -together. 
Q. When you say one of these gentlemen, you 

don't mean Taylor or Soloff or Stern? 
A. No, I mean Mr. Perone or Mr . .Sherman, I think 

20 that they both came together with the affidavit to my 
office. 

Q. Do you r ecall the day of settlement that a re-
quest was made upon you to remove exception num-
ber ten? 

A. No. 
Q. Do you remember Mr. Taylor coming to see you 

on that day? 
A. No, sir. _ 
Q. Remember Mr. Moore coming to see you on that 

30 day? . _ . 
A. No, sir, you see we were involved with so ma1:-y 

matters at that time these gentlemen would come 111 
,at various times an!d the o,ther fellow.. Whether they 
came in or not I don't know in this particular matter. 

Q. When was that settlement certificate is~ued ! 
A. It bears date May twenty-eighth and I imagine 
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it may have been issued, that is prepared a few weeks 
subsequent thereto, because of the fact that the 
plant was back about ten days or two weeks, I think 
it may have been a month after its completion that I 
built it up. I may not have been able to get at it. 

Q. That represented the attitude of your company 
towards this title, towards the insurability of it? 

A. That was my opinion. 
Q. On the fourteenth? 
A. On the validity of the title at that time. l 0 
Q. On the fourteenth of June? 
A. Ma;y twenty -eighth. 
Q. Well, on the fourteen th of June I am talking 

about. 
A. My opinion only went back to May twenty-

eight. I don't know what was done afterward. 
Q. Nothing changed that until you got the letter 

from Mr. Lambert? 
A. True, so far as the one question was concerned. 
Q. What was the date of that letter from Mr. 20 

Lambert? 
A. July ninth. 
Q. After June fourteenth? 
A. Oh, yes. 

No cross-examination. 

J ULrus TAYLOR, recalled. 

Cros s-examina ti on. 

By Mr. Cole: 

Q. Mr. Taylor, either just before or at the time or 
just after, immediately, the singing of this agree-
ment was there any talk about these telephone poles? 

30 
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A. Beif ore or immediately after the signing? 
Q. Yes. 
A. No, sir. 
Q. You say there wm~ not? 
A. No. 
Q. Not in the presence of Mr. Sherman? 
A. There was no talk about them at all. 
Q. That is what I want to know. 

Mrss SYLVIA GREENFIELD, sworn for defendant. 

Direct examination. 

By Mr. Hanstein: 

Q. Miss Greenfield, where do you live? 
A. Atlantic City. 

20 Q. How long have you lived there? 
A. Three years. 
Q. You work for t:he Chelsea TUle Company? 
A. Yes, sir. 
Q. Row long have you worked for that compap.y? 
-A. Since January. 
Q. Of this year? 
A. Yes. 
Q. Do you recall the fourteenth day of June of 

this year when there was an attempted settlement 
30 between Mr. Garber and Mr. Latt and Mr. Stern? 

A. Yes. 
Q. Were you called into the room on that occasion ? 
A. Yes. 
Q. Did you take some stenographic notes of what 

was said on that occasion? 

A. Yes, sir. 
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Q. Do you have your notes with you? 
A. Yes, sir. 
Q. 1Vill you read your notes? 
A. Yes. May I read the transcript of it? 
Q. Who were present? 
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A. vV ell, I don't remember exactly but I remember 
Mr. ~l1aylor was there and Mr. Perone . and I didn't 
know any of the other gentlemen. 

Q. Do you know l\ir. Garbe ,r, the gentleman who 
is coming in now? 1 O 

A. I think he was there but I am not sure. 
Q. Have you got the stenographic notes on this? 
A. Yes, I transcribed them. Could I read this? 
Q. You have transcribed them? 
A. Yes. 
Q. That is correct transcript of your notes? 
A. Yes, sir. 
Q. ,Suppose you read what you have there. 
A. This is just what Mr. Taylor said. I didn't 

take any notes that anybody else said. '' I am repre- 20 
senting Mr. Stern in making this settlement, for the 
purpooe of settling under the agreement between you 
and he. There have been exceptions shown on this 
sheet which makes it impossible for you to deliver 
according to this agreement. The exception on this 
sheet, number seven, shows the rights of the Dela-
ware and Atlantic Telegraph and Telephone Com-
pany to construct and operate lines, erect poles, and 
so forth, as granted by Anna M. Coughlin to said 
company September 15, 1916. Number 8 shows the 30 
rights of the public in all streets, avenues, or roads 
running througli or abutting the premises in ques-
tion. We would like to know what streets they are.'' 
-he was interrupted there and then he continued-
"Number 9 shows the rights of the Camden and 

Atlantic Railroad, now the West Jersey and Sea-
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shore Railroad. Number 10 the interest as trustee for 
Stephen Colwell, which became vested in Abraham 
Browning through declaration of trust dated April 
27, 1866, recorded in book 28 page 481 still remains 
outstanding in said Browning or his successor in 
trust. There is an outstanding trust in the title of 
this property which " - he was interrupted there-
'' There is the schedu le' '- and he was interrupted-
" Well, now, this is what we have done. We have . 

10 taken it up with Mr. Wa llace, who made this search, 
who tells us that they will not insure against the out-
standing declaration of trust and, therefore, the title 
is not marketable.' '- He was interrupted again-
'' Well, yes, saying so, Frank, doesn't make it so. 
I mean it in this way, the records don't show where 
the declaration of trust has been removed in any way 
at all"-In .terrupted again - ''Now, just one minute, 
we bought the property free and clear of all en-
cutn brances except those wh~ch " ___:_,He was in'ter-

20 rupted there-" We bought it free and clear of all 
encumbrances except as hereinafter mentioned and 
in the agreement'' - he was interrupted again- · "we 
are here prepared to make settlement. We have 
an assignment of a thirty -eight thousand dollar mort-
gage. We have a purchase money mortgage, bond 
and mortgage prepared and executed by Mr. Stern 
and are prepared to deliver the consideration. If 
you can deliver to us a good and marketable title"-
He was interrupted-" a good and marketable title 

30 such as will be insured by the title company"-
Intcrrupted again-'' Here is a letter from · the Land 
Title Company showing that they won't insure it" 
-he was interrupted-''Mr. Moore, here is a copy 
of the agreement under which Mr. Stern bought the 
premises. Under that agreement he is to assign as 
part of the consideration a thirty-eight thousand 
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dollar mortgage. Here is the mortgage and thirty-
eight thousand dollar bond and the assignment for 
that. As a further consideration he is to execute a 
purchase money bond and mortgage of twenty -eight 
thousand dollars. Here is the purchase money bond 
and mortgage. ,¥ e also stand ready to pay the 
balance of the consideration money if you can insure 
that title today as it was purchased. " - He was in -
terrupted-" Now, if you think there is any use of . . 
malnng up figures you can go ahead but I can't see l 0 
the use in doing that.' '- He was interrupted-" I 
am explaining to you my position here. I am repre-
senting Mr. Stern who insists on getting the title 
as he bought it. " - He was interrupted - "Well, I 
can't s~y that I do, no. If you knew it at that time 
it should have been put in the agreement. Now, 
about your map, Frank, there is no map on file. The 
search does not disclose a map' '-he was interrupted 
-''Well, now, here is the search by the title com-
pany which does not show the map filed and does 20 
not show where the declaration of trust business 
has been straightened out We are here prepared 
to settle the way we bought it and if you cannot 
deliver the way we bought it" - he was interrupted 
-We demand a return of the money.' '- He was 
interrupted again-''We beg to differ with you. We 
want the land the way we bought it. "-he was in-
terrupted-'' Now, don't say . that' '-He was in-
terrupted-'' We are not here to disclose whether the 
contract is binding or not. The main serious objec - 30 
tion there is against the title of this property is 
exception 10 regarding the declaration of trust, if'' 
-He was interrupted-'' Don't let's go into sup -
positions, if you can deliver a good and market title 
free of tho exceptions we are here prepared to 
settle.'' 
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Cross-examination. · 

By Mr. Cole: · 

Q. Who was interrupting 1 
A. Mr. Perone inte irrupted pa .rt of the time. I 

don't know who else interrupted him. 
Q. What were you asked to do 1 
A. I was asked to take notes. 

10 Q. Of what? 
A. Of what Mr. Taylor said. 
Q. Only what he said 1 
A. Yes, sir. 
Q. Who told you that 1 
A. Mr. Moore a.ske1d me. 
Q. Did he tell you not to take what the othe~ 

fellow said 1 
A. No, he just told me to take what Mr. Taylor 

said. 
20 Q. So you made no note of what replies were mad e 

to what Mr. Taylor was saying 1 
A. No. 
Q. You recall whether anything was said when Mr. 

Taylor said that the Land Title of Camden would 
not insure the title 1 

A. I don't remember. 
Q. Something was said, wasn't there 1 
A. Probably was. . 
Q. These interruptions weren't ~hey challengin g 

30 some things that Mr. Taylor had said? . 
A. They probably were but I didn't take no notice 

of what anyone else said. 
Q. Sort 0£ aJl ex, parte affair. 

DEF 1ENDANT RESTS. 
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REBUTTAL. 

J ULrus TAYLOR, recalled. 

Direct examination. 

By Mr. Cole: 

109 

10 Q. Calling your attention to the letter of May 
twenty s_econd from the Land Title I ask you when 
it was that you 'phoned for that insurance ? 

A. About a week before that time. 
Q. What did you say? 
A. Why, I explained to Mr. Denmead that Mr. 

Stern had bought this property from Latt and Gar-
ber and I understood that they had insured that title 
before, when we could come up to see them about 
making an application for insurance for Mr. Stern, 20 
and I was told over the 'phone that they woul<l send 
us a letter that day and we w·ould get it the next 
morning. Well, we didn't. I callB:d again. The second 
call was the result of this letter. 

Q. Did you tell them ·when you wanted the insur-
ance 1 

A. Yes, June fourteenth. 
Q. Had you applied to any other company before 

that date1 
A. No. 

30 
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IRVIN SHERMAN, recalled. 

Direct examination. 

By Mr. Cole: 

Q. Was there any talk at which Mr. Taylor was 
present and in which he engaged concerning the tele-

O phone poles before the day of settlement? 1 A. Yes, sir. 
Q. Where was that1 
A. That was at the time of making the agreement 

in Mr. Taylor's office. 
Q. Tell us what took place. 
A. It was done at the time we made the agreement 

in Taylor and 1Soloff's office. 
Q. What was said? 

Mr. Hanstein: Just a minute, please, your Honor. 
20 If this is ~n effort to vary the terms of this written 

agreement--

Mr. Cole: To contradict Mr. Taylor. He an-
swered the question without objection. As to how 
relevant it may be I don't know. 

Q. What was said? 
A. Mr. Perone brought up the fact--
Q. Mr. Perone? . 

30 A. Mr. Perone brought up the fact of the rights 
of the railroad and the rights of the D. & A. Tele-
phone Company, after he had typed ~he agree1;3;ent. 
Mr. Taylor says, '' Oh, that is not necessary, he 
says, '' That is an understood fact That is not 
necessary" and remarking, you might say, that was 
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one of the interruptions at the time of the settl e-
ment, Mr. Perone remarked on that, that he had told 
him to put that into the agreement and Mr. Taylor 
passed it off as of no a.cooun t. He 1says, "That is an 
understood fact.'' 

Q. What was there in the written agreement that 
provoked a discussion about the right of way of the 
poles? What was the language in the written agree-
ment that brought that about? 

A. In the agreement that was drawn out about the 1 O 
exceptions of the lots; we excepted certain lots that 
had been s,old, and Mr Perone marked as to further 
exceptions, the exceptions of the Delaware and At-
lantic Telegrap h and Telephone Company and the 
rights of th e railroad. 

Q. That is all. 

J ULrus TAYLOR, recalled. 

Direct examination. 

By Mr. Hanstein: 

Q. Do you recall any discussion at the time this 
agreement was signed relative to the rights of the 
Delaware and Atlantic Telephone Company and 
the--

A. No. 

Mr. Cole: He answered my question that he 
didn't ; he denied it. 

TESTIMONY CLOSED. 

20 

30 
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Atlantic City, N. J., September 23, 1926. 

Trial of the cause resumed. 

Appearances as before noted. 

ALEXANDER P. DENMEAD, sworn for complainant. 
Direct examination. 

By Mr. Cole: 

Q. What is your employment1 
A. Secretary of the Land Title Guaranty Com-

20 pany of Camden. · 
Q. Did your company have anything to do with 

application for insurance or any other way with the 
title of Garber here in Atlantic County along the 
White Horse Pike 1 

30 

A. As I understand it, the Garber title is after our 
exami1iation. We examined the title to the Coughlin 
tract, a.s we know it, on the White Horse Pike. 

Q. There appears to be-do you recall a settle-
ment certificate you issued with respect to that title ~ 

A. Yes, we issued a settlement certificate. 
Q. Now, do you recall having received a letter 

from Taylor and Soloff or telephone message or 
something about insuring the title f 

Mr. Hanstein: Just a minute, your Honor. I 
want to object to the line of testimony. I know which 

/ 
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way Judge Cole is headed on this and I might just 
as well state my objection now. My point is this: 
I presume the effort is to show something about our 
endeavor to get title insured by the Camden Com-
pany, but I want to call your Honor's attention to 
the fact that in the pleadings the complaint sets up 
that pursuant to a verbal understanding the com-
plainant and defendant met at the office of the 
Chelsea Title and Guaranty Company in Atlantic 
City and defendant had agreed to accept title in- 10 
surance from said company. Now, that is the issue. 
There is no issue about that. We admit that. We 
were agreed to meet at the Atlantic-Chelsea Title 
Company for this settlement so that Judge Cole's 
offer to show that this company was ready to insur .e 
or whatever it may be is entirely immaterial. I say 
whether this company or fifty companies were ready 
to insure this title, if they have brought their suit on 
the theory that the Chelsea Title Company ·was the 
place where we agreed to accept insurance and that 20 
that company was willing, then, as they say, and has 
ever since been willing to insure the complainant's 
title and . that we refused to accept it, I say it is 
immaterial anything about this Camden Company, 
whether they were willing to insure it or whether 
they were not, so I say all of this testimony is in-
competent. 

Mr. Cole: It is arg11ed, may it please your Honor 
before, and you will remember that :IYir. Taylor in-
sisted that he called the co·mp.any up about g;etting 3o 
insurance and he got this letter in reply. Now, at 
least we are entitled to explain that. If my friend 
thought his position was perfectly good, it seems to 
me he should have let it rest at that. He didn't do 
that. He then tried to show he had in fact tried to 
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ge t titl e insurance from the Land Title and they 
wro te thi s letter sayin g th ey would not do it. 
Cer tainly the Land Title have a right to explain th at 
transaction . 

The Court : I will permit it. 

A. We never received any letter from Taylor and 
Soloff. I remember or recall receiving a telephon e 

IO message from the office of Taylor and Soloff in 
which, during which they asked us to insure title to 
some land in Atlantic County. At that particul ar 
time we had one man working in Atlantic County and 
we were discussing the fact of taking him out of 
Atlan tic Count y and bringing him to Camden wher e 
most of our work is and I hesitated about taking th e 
or der . I t old him - I don't know who called me ; 
said was the office of Taylor and Soloff-I told th e 
party that we would consider it because we had not 

20 decided to come out of this count y at that tim e, 
alt hough we were considering it, so I r eceived a 
message a day or two later, 'phone message, wantin g 
to know what we had decided. I told him that we 
had decided not to t ake the title but I believ e ther e 
was a letter produced her e to the effect that we 
refus ed to ins ure th is title on the White Hor se Pik e. 
I had no knowledge that th e title in question was the 
title on the White I-Iorse Pike because we have al-
ways and still continu e to take those--

30 1\Ir. I-Ianstein: I object to that. 

Q. Did the perso n who spoke to you on either 
occasiou point out sp ecifically that you were asked 
to insur e this Garber title 1 

A. No, 
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Q. And when you wr ote the letter did you have 
that Garber title in mind 1 

A. No. 

Cross -examination. 

By Mr. Hanstein: 

Q. What is your position with the company 1 
A. Secretary. 

. Q. What do_ you do in connection with appl ica- I 0 
tions What is your dut y in regard to them? 

A. You mean new appli cations? 
Q. Yes. 
~- I real_ly haven't much to do with the new app li-

cations "?-ntil the ma~te~s ar e ready to be passed upo n 
and d~hvered. If it is a question of an orde r in 
A~la~tic County I would have considerable to do 
with it ~~om the . tim e it was sent in there because I 
am familiar more or less with Atlantic County title s 
and usually handl e tho se myself. 20 

Q. Did you know of your own knowledge, rig ht 
off-hand, _that your company had issued a sett le-
ment cerhficate on this t itl e you refer to~ 

A. Coughlin Tille 1 
Q.· Yes. 
A. Yes, I knew our company had issued a sett le-

ment certificate on it, ye s. 
Q. You were very bus y in Camden at that time 

weren't you 1 ' 
A. Yes. 30 

. Q. Had you personall y issued the settlement cer-
tificate on that Coughlin titl e~ 

A. Had I personally issu ed it ~ 
Q: Yes, I mean had you p er sonally been the one 

to sign the settlement cert ificate? · 
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A. No. 
Q. How did you come to know that there had been 

a settlement certificate on that? 
A. Mr. James Rubertone, for whom w_e did the 

work, came to my office and discussed the cost of 
such a settlement certificate. Mr. Rubertone of 
Hammonton is the man who ordered the certificate 
and I discussed with him the price. I had 
also discussed with the examiner in Atlantic County 

IO the title. I did not write the exceptions when passed. 
Q. You knew then that your company had issued a 

settlement certificate on what you call the Coughlin 
title? 

A. Coughlin title, yes. 
Q. Now, that is more or less of a local name for 

that, isn't it, I mean a name that you men in the 
title company may refer to, isn't that true? 

A. Coughlin? 
Q. Yes . 

20 A. I don't recall ever having a Coughlin title in 
·Atlantic County. 

Q. H ow did you happen to know this title as the 
Coughlin title? , 

A. Because Coughlin owned the title. 
Q. That is the way you knew it 1 
A. Yes. 
Q. If this matt er had been ca1lectto'your attention 

as being land that Gar her owned, would that have 
meant to you that it was t1he s1ame tract of land? 

30 A. No. 
· Q. That wouldn't have meant the same thing to . 

you1 
A. No. 
Q. I f this property had been described to you by 

metes and bounds, would that have brought the 
Coughlin title to your mind? 
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A1 Well, I would ordinarily say no, but, if this 
title was described to me by metes and bounds, I 
wpuld say yes. I have a reason for that. That par-
ticular title covers just one mile of ground on the 
White Horse Pike, 52180 feet, which is an unusual 
situation. If that property had been described to 
me by metes and bounds I would have known it. 

Q. The mere reference to your mind of a tract of 
land a mile long on the White Horse Pike wouldn't 
have brought this to your att ention, would itf 10 
There are plenty of tracts a mile long on the White 
Horse Pike, aren't there? 

A. No, I don't think so. 
Q. If this tract had been described to you as a 

tract four thousand feet long, for instance, would 
that have brought the Coughlin tract to your mind? 

A. No, I don't think it would. 
Q. So that -if somebody had called you up and said, 

"We want a piece of property on the White Horse 
Pike four thousand feet long insured, that wouldn't 20 
have suggested the Coughlin tract to you f 

A. No. 
Q. Well, if-how was this property brought to 

your attention f In what way did Mr. Taylor, 111 
talking to you, refer to this tract? 

A. My recollection is that Mr. Taylor - I don't 
recall if it was Mr. Taylor, whoever called me from 
Ta;ylor and So1off's office, simply asked me jf we 
would take an order for title insurance covering 
property in Atlantic County and I - it is possible the 30 
acreage may have been discussed, I don't recall even 
that. There was nothing to bring this title in ques-
tion to my mind, the Coughlin title. 

Q. But you say they did call to your attention that 
they wanted the land insured f 

A. In Atlantic County. 
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Q. And they didn't describe it, as you recall it, 
any more specifically 1 

A. No. 
Q. Mr. Denmead, when I show you this letter does 

tha t brin g anything to your mind 1 
A. ·No. 
Q. Th er e is no doubt that you wrote this letter 

which is marked Dl 1 
·A. That is my signature on .the letter. 

10 Q. And your letter to the title company says, to 
Messr s. Taylor and iSoloff says, '' Because of the 
pressure of business that we have in Camden County 
it will be impossible to take the order for title insur-
ance cover ing premises on the White Horse Pike, 
Atlantic County about which you 'phoned." That 
would cert ainly suggest, would it not, that the prop-
erty ha d been directed to your attention as property 
on the White Horse Pike, isn't that true 1 

A. Repeat that, please. 
20 Q. I say the fact that you wrote this letter would 

certainly indicat e that they had directed your atten-
tion to the property on the White Horse Pike 1 

A. Yes. 
Q. Isn't th at true 1 
A. Yes. 
Q. If they had described this property to you by 

metes and bounds and the description had not been 
exactly a mile long that would have suggested to you 
the Coughlin tract, would it 1 

30 A. If they had said to me it was the Coughlin 
tract I would have known immediately what they 
were talking about. 

Q. Yes, but if they, in expressing in detail the 
work had read you a description of this property 
that wouldn't necessarily have suggested the 
Coughlin tract, would it 1 
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A. I said a while ago if they had read me the 
description of that tract I would have certainly 
recognized it as the Coughlin tract. 

Q. But you say you would have because the 
Coughlin tract was one mile long 1 

A. That is a very singular thing. 
Q. Let me read you this description and see if this 

suggests the Coughlin tract to you: '' Lying and 
being in the township of MuHica, county of Atlantic 
and state of New Jersey, lying between Second 10 
Street and Seventh Street and north of the Camden 
and Atlantic Railway, now known as the West Jersey 
and Seashore Railway, and also shown on plan of 
lots in Division H., East Hammonton, Atantic 
County, New Jersey, described as follows: Be-
ginning at the point of intersection of the center 
line of Camden and Atlantic Railway, now the West 
Jersey and Seashore Railway, with the center line 
of Second Street, and extending thence (1) in a 
northeasterly direction in and near the center line of 20 
said Second Street, six hundred feet, more or less, 
to the center line of the State Highway or White 
Horse Pike, or Agassiz Street; thence (21

) in and 
along the center line of the road as aforesaid in a 
northwesterly direction four thousand feet, more or 
less, to a point in the center line of Seventh Street, 
Hammonton Avenue; thence in a westerly direction 
in and along the said center line of said seventh 

1Street, Hammonton Avenue, six hundred feet, more 
or less, to the center line orf said railway; thenc€ , (4) 30 
along the said center line of said railway in a south-
easterly direction four thosand feet, more or less, to 
the place of beginning." 

A. That is no doubt a part of the Coughlin tract, 
that description that you have read. That is not the 
description that we insured. 
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Q. If that description had been read to you would 
that alone have suggested the Coughlin tract? 

A. Well, over the telephone of long distance it 
might or it might not. 

Q. Do you know this tract of land by any other 
name? 

A. No. 
Q. Do you know a tract known as the Colwell 

tract? 
10 A. The Colwell tract? 

Q. Yes. 
A. No, this property at one time was owned by a 

Colwell, but I never knew it as the Colwell tract. 
Q. You knew the Colwells were involved in this 

title, didn't you? 
A. After we made the examination. 
Q. And had your attention been directed to this 

as being the part of the Colwell tract? 
A. No. 

20 Q. Was there any reference to Colwell in this? 
A. Not to my knowledge, no. 
Q. Did you ask if this was the Coughlin tract? 
A. What ? 
Q. Did you ask if this was the Coughlin tract? 
A. Did I ask who, Mr. Hanstein? 
Q. Whoever talked to you? 
A. No. 
Q. As a, matter of fact your company has insured 

considerable land in Atlantic County from time to 
30 time, hasn't it? 

A. I wouldn't say considerable, but we have come 
down into Atlantic County more on searches than 
title insurance but we have made a number of exam~ 
inations for title insurance in this county. 

Q. To whom had you issued your settlement cer-
tificate? 

Al exander P. Den:mea.d-Cross 

A. To who? 
Q. Yes. 
A. James Rubertone, Hammonton. 
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Q. Was there any reference in this telephone con-
versation to Rubertone 

A. Not to my knowledge, no. 
Q. How long ago did all this conversation take 

place? 
A. I should say approximately four or five months lO 

ago. 
Q. Around 

busy? 
A. Yes. 

that time your company was very 

Q. You weren't particularly looking for outside 
work, I mean work outside of Camden, were you? 
You had all you could do in Camden, didn't you? 

A. Yes. 
Q. Didn't you tell the party to whom you talked 

that you had discontinued your Atlantic County 
world 20 

A. My recollection is I told them we were consider-
ing discontinuing our Atlantic County work and we 
were at the time. 

Q. You say you got two 'phone , calls about this? 
A. Yes, my recollection is two 'phone calls. 
Q. What did you do between the first 'phone call 

and the second 'phone call in regard to this matter? 
A. The first 'phone call I received was a request 

to insure title in Atlantic County. As I said we were 
considering discontinuing the work. We hadn't 30 
fully made up our mind, but we were considering it 
and my recollection is I told the party that I would 
consider it -and after the first call we disiCussed it 
among ourselves, that is, the president and myself, 
as to whether we would take any more work down 
there or whether we would discontinue it and decided 
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we would not take this and on the second message I 
think that was my reply, that is all there was to the 
second message. 

Q. Well, you knew at the time that it was property 
on the vVhite Horse Pike, of course? 

· A. Yes, I understood it was property on the White 
Horse Pike. 

Q. And when the second 'phone call came you told 
them that · you people had decided not to take any 

10 work in Atlantic County? 
A. Yes. 
Q. If you had understood that to have been a 

tract that you had : seairched before, which 
wottld have necessitated a continuance of the search, 
of course , would you still have refused to have taken 
the order? 

A. No, we have never refused. It would be a 
bad business to refuse to take what we call re-in-
surance. We are still doing that in Atlantic County 

20 on work that we have been over and made an exam-
.· ination we are still taking orders for re-insurance. 

30 

JuLrus TAYLOR, recalled. 

· Direct examination. 

By Mr. Hanstein: 

Q. Mr. Taylor, you have previously testified tha.t 
you made the two calls to Mr. Denmead ? 

A. I did. 
Q. How did you ref er to this property in discuss .-

ing it with him? 
A. The first time I called the Camden Title Com-
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pany, or Land Title, whatever their title is, this is the 
way I described the land to him .and pointed it out to 
him, I told him that we understood that they insured 
this title commonly known as the Colwell tract for a 
Mr. Rubert.one and the voice over the 'phone told me 
that they had. I told them well, Mr. Rubertone had 
sold that land to Harry Latt and Harry Garber, 
who in turn had sold it to Jacob Stern, that we 
wanted to a,pply for title insurance for Mr. Stern 
and went on and told him it was a parcel on the 10 
vVhite Horse Pike beginning at a certain point in 
Second Avenue there and running back to the rail-
road for a distance of six hundred feet and running 
along the White Horse Pike four thousand feet, 
more or less. We understood that the tract was 
commonly known as the Colwell tract and Mr. Den-
mead told me that he knew about this tract of land, 
in other words, he said, ''Yes'' when I told him w~ 
understood they had insured it for Mr. Rubertone 
and I asked him-- 20 

Q. Just a minute. Did you ha .ve a description of 
the property before you when you discussed it with 
him? 

A. I had that agreement of sale and Mr. Denmead 
seemed to recognize the property immediately and 
he then explained to me that he couldn't give us a 
definite answer at that time but he would write us 
a letter about it. 

Q. Why did he say he couldn't give you a definite 
answer? 30 

A. Well, he applied for this title insurance and he 
says, "\¥ ell, now, I don't know whether I can give 
you or insure this title for you because we have 
taken our man out of Atlantic County and we are 
not taking on any more work down there, but," he 
said, "I will let you know" and the conversation 
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ended. We waited possibly two or three days and 
not having heard from them I called Mr. Denmead 
again and l told him that my name was Taylqr, the 
person who had spoken to him before in reference to 
the title insurance on the land which they had in-
sured for Mr. Rubertone, which Rubertone had sold 
to Garber and Latt, which they had in turn sold to 
Jacob Stern, land known as the Colwell tract. He 
said, ' 'Yes, we have been so busy and not been able 

10 to give you a reply on that.'l He says, "I will send 
a letter off today. You will get it in the morning," 
13222 COLE llC EVK 
and the next morning's mail brought that letter 
which you have there. 

Cross-exa.mina tion. 

By Mr. Cole: 

20. Q. Then you knew when you talked with Mr. Den-
mead the Land Title Company had insured the title 
in Ru bertone, did you? 

A. That was my understanding. 
Q. I am asking you whether you didn't know it? 
A. I didn't know it because T hadn't seen the title 

policy. 
Q. You told him, didn't you, that his company had 

insured it? 
A. No, I told him that we understood they had in-

30 sured it. 
Q. Where did you get the understanding from? 
A. From Mr. Perone, Mr. Sherman and Mr. Gar-

ber. 
Q. They all told you that this company had in-

sured the title in Rubertone, did they? 
A. Yes. 

J1tZ,ius Taylor-Cross 

Q. Did you inquire of Rubertone? 
A. Beg pardon? 
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Q. Did you inquire of Ruberitone whether he had 
had insurance? 

A. No. , 
Q. Did YiOU see the Land Title settlement certifi-

cate1 
A. I did no,t. 
Q. Never? 
A. Not until it was produced here in court. 1 O 
Q. Did you tell anyboidy ;at the Chelsea Title Com-

pany, when they; made this exception of the Brown-
ing deed, that you understood the Land T'itle Com-
pany in Camden had insured this title? 

A. I did not. 
Q. If you had been told, as you now say you had, 

and that 11:r. Denmead told you he knew the title and 
had insured it, why didn't you tell the Chelsea Title 
Company, when they had malde thiS' exception, that 
that 1title had been insured under a previous deed? 20 

Mr. Hanstein: I don't think that is proper on 
cross-examination. No examination on hiR direct 
examination at all. 

Mr. Cole: I know, but he is now trying to show 
he knew this title had been insured. 

The Court: I will permit it. 

A. I didn't have any ·special reason fo,r it. 
Q. You di,dn't do it, did you? 
A. No, I didn't. 

30 
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ALEXANDER P. DENMEAD, recalled. 

Direct examination. 

By Mr. Cole: 

Q. Mr. Denmead, did you say to the person who 
talked to you on the 'phone that you knew that title1 

1 O -!1--· I_ ha,ve no such recollection of ever saying any-
thing hke that. My call was a request to insure some 
acreage in Atlantic County. 

Q. Was there anything said to you on either of 
these occasions from which you knew that they were 
talking about the title, what do you call it 1 

A. The Coughlin tract. 

20 

Q. That you insured in R,ubertone 1 
A. No, I didn't know that. 

Cross-examination. 

By Mr. Hanstein: 

Q. Mr. Denmead, when you first went on the wit-
ness stand today you clidn 't even recall that it was 
brought to your a,ttention that it was property on the 

· White Horse Pike, did you, until this letter was 
shown to you, you didn't even know that it had been 
referred to you as White Horse Pike property, did 
you 1 

30 A. That 'phone call has been some four or five 
months ago. My recollection is that it referred to 
me as Atlantic County property, except frmn that 
letter that it was ref e,rred to me as White Ho•rse 
Pike property. 

Q. What I am getting at, at the' time you went on 
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the witness stand you had even forgotten that it had 
been brought to your attention as White Horse , Pike 
prope 1rty, hadn't you 1 

A. Yes. I might say here, if I may be permi,tted 

Q. There is no que 1stion. 

T'ESTIMONY CLOSED. 

EXHIBIT Cl. 
9/2/26 L. 

ARTICLES OF AGREEMENT, MADE THIS 
Fourteenth day of April in the year of our Lord one 
thousand nine hundred and twenty-six. 

10 

BETWEEN HARRY GARBER and LENA GAR-
BER, his wife, and HARRY LATT and JENNIE 
LATT, his wife, all of the City of Atlantic City 
County of Atlantic and State of New Jersey, partie~ 20 
of the first first, and JACOB STERN, of the City 
:and County of Philadelphia and State of Pennsyl-
vania, party of the second part; WITNESSETH 
that the said parties of the first part, for and in con~ 
sideration of the sum of Eighty-three Thousand 
($83,000.00) Dollars to be paid and satisfied as here-
inafter mentioned and also in consideration of the 
covenants and agreements hereinafter mentioned 

' made and entered into by the said party of the 
second part, do agree to and with the said party of 30 
the second part, that they the said pa,rties of the 
first part, will well and sufficiently convey to the 
said party of the second part, his heirs and assigns, 
by Deed of General Warranty free from all incum-
brance Except as hereinafter mentioned, on or be-
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fore the Fourteenth day of June, 1926, all that lot, 
tract or parcel of land and premises hereinafter 
particularly described, situate, lying and being in 
the ·Township of Mullica in the county of Atlantic 
and State of New Jersey and lying between Second 
Street and Seventh Street ( or Hammonton Avenue) 
and North of the Camden and Atlantic Railroad, 
now known as the West Jersey and Seashore Rail-
road and as also shown on plan of lots in Division H 

10 -East Hammonton, Atlantic County, New Jersey, 
which plan of maps.is attached hereto and is to be 
considered a part hereof. Said lands to be more 
particularly bounded and described as follows:-

BEG INNING at the point of intersection of the 
center line of Camden and Atlantic Railroad, now 
the West Jersey and Seashore Railroad with the 
center line of Second Street and extending thence 
( 1) In a N ortheastwardly direction, in and along 

the center line of said Second Street, Six Hun-
20 dred ( 600) feet more or less to the center line 

of the State Highway ( or White Horse Pike or 
Agazziz Street) thence 

( 2) In and along the center line of the road as afore-
said and in a N orthwestwardly direction, Four 
Thousand (4,000) feet more or less to a point 
of the center line of Seventh Street (Hammon-
ton A venue) thence 

( 3) In a Southwestwa.rdly direction in and along the 
said center line of the said Seventh Street 

30 (Hammonton Avenue) Six Hundred (600) feet, 
more or less to the center line of the said Rail-
road ; thence 

( 4) Along the said center line of the said Railroad 
in a Southeastwardly direction, Four Thousand 
( 4~000) feet, more or less to the point of begin-
ning. 
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It is hereby agreed and understood that the follow-
ing lots as shown on the plan of lots above referred 
to, are excepted from the above described lands 
and are not to be included in the within agreement 
and or conveyance. 
Block #3 -Lots #13-14-15-16 and 17 
Block #5 -Lots #13-14-15-16 and 17 
Block #6 -Lots #10-11-12-13-14-15-16-17-18-19 and 

20 
Block #12-Lots #ll-12-13-14-15-16-17-18-1~ 
Block #13-Lots #1-2-3 and 17 
Block #.14-Lots #l-2-4-12-17-26-28 and 29 
Block #15-Lots #l-3-4-5-6-7-13-14-15-16-17-23 -24-

25-26-27-28 and 29 
Block # 16-Lot # 1 

Together with all of the improvements and here-
ditaments now contained upon the said premises. 
AND the said party of the second part, for himself, 

10 

his heirs, executors and administrators or assigns, 
does covenant, promise and agree to and with the ZO 
said parties of the first part, their heirs, or assigns, 
that he the said party of the second part, will pay 
and satisfy or cause to be paid aud ·satisfied unto the 
said parties of the first part, the said sum of Eighty-
three Thousand ($83,000.00) Dollars as and for the 
purchase money of the foregoing described land and 
premises, in the following manner, that is to say: 
$1,500.00 upon the signing of this agreement, the 

receipt whereof is hereby acknowledged. 
$3,500.00 by the party of the second part, paying 

that amount on or before the Fourteenth 30 
day of May, 1926 at 3 P. M. 

$28,000.00 by the party of the second part, making, 
executing and delivering at the time of 
settlement, his- purchase money mort-
gage in that abount, covering the 
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premises above described, accompanied 
by his usual bond for twice the amount. 
Said mortgage payable at any time with-
in two years from the time of settlement, 
bearing interest at the rate of six per 
cent per annum, payable semi -annuall y. 

$38,000.00 by the party of the second part, making, 
executing and delivering at the time of 
settlement, an assignment of an existing 

IO mortgage in that amount. Said mort-
gage payable within two years from 
January 25th, 1926 and covering pre-
mises hereinafter described and which 
mortgage is subject to an existing first · 
mortgage in the sum of Thirty Thousand 
($30,000.00) Dollars and an existing 
second mortage in the sum of Thirty-
two Thousand ($32,000.00) Dollars, also 
cover ing premises hereinafter described, 

20 situate, lying and being in the City of 
Atlantic City, County of Atlantic and 
State of N,ew Jersey, being bounded 
and described as follows:-

BEGINNING at a point at the Southeast corner 
of Arkansas and Arctic Avenues, extending thence 
(1) Eastwardly, in and along the South line of Arc-

tic Avenue, Forty-six (46) feet and six (6) . 
inches ; thence 

(2) 8outhwardly, parallel with Arkansas Avenue, 
30 Ninety (90) feet; thence 

( 3) W estwa rdly, parallel with Arctic Avenue, For-
ty- six ( 46) feet and six ( 6) inches to the East-
erly line of Arkansas A venue; thence 

( 4) N orthwardly, in and along the saine Ninety (90) 
Jeet to the place of beginning. 

BEGINNING in the Southerly line of Arctic Ave-
nue, Forty-six ( 46) feet and six (6) inches East of 
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the Easterly line of Arka1isas A venue, extending 
thence 
(1) Eastwardly, in and along the Southerly line of 

Arctic Avenue, Thirty (30) feet; thence 
(2) Southwardly, parallel with Arkansas Avenue, 

Ninety (90) feet; thence 
( 3) W estwardly, parallel with Arctic Avenue, 

Thirty ( 30) feet; thence 
(4) Northwardly, parallel with Arkansas Avenue, 

Ninety (90) feet to the place of beginning. 10 
BEGINNING in the Easterly line of Arkansas 

Avenue Ninety (90) feet South of Arctic Avenue, 
extending thence 
( 1) Soutli, along the East line of Arkansas Avenue, 

Twenty (20) feet by East, between parallel line 
of that width at right angles to Arka nsas Ave-
nue, in length Eighty-one (81) feet on the South 
side and Eighty-two (82) feet on the North side. 

Twelve Thousand ($12,000.00) Dollars by the 
party of the second part paying that amount at the 20 
time of settlement. 

Settlement to be held at the offices of the Land 
Title Guaranty Company, New Jersey, of Camde n, 
New Jersey or any other reputable Title Compa ny 
in the State of New Jersey, on or before the four-
teenth day of June, 1926. 

Title to be good and marketable and such as will 
be insured by the Title Company or companies as 
above stated. 

All adjustments of taxes, and interest on the mort- 30 gage to be assigned to the parties of the first part 
to be made as of time of settlement. 

Time is the essence of this agreement. 
It is hereby agreed and und erstood by and between 

the parties hereto that the above referred to pur-
chase money mortgage, which the party of the second 
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part agrees to execute and deliver at the time of 
settl~ment, shall contain a provision, whereby the 
parties of the first part hereto will release any block 
from the above described premises upon the pay-
ment of Twenty-eight Hundred ($2800.00) Dollars 
by the party of the second part hereto. A block shall 
be construed to mean Two Hundred (200) feet front 
on Agazziz Street or White Horse Pike and running 
between parallel lines of that width to the middle 

IO line of the Railroad above referred to. 
. It is hereby expressly agreed and understood, that 
1n the event the parties of the first part are unable 
to deliver unto the party of the second part, the exact 
amount of land fronting on the White Horse Pike 
( or Agazziz Street) as above described, then and in 
that event, the party of the second part agrees to 
accept the amount of land fronting on said White 
Horse Pike ( or Agazziz Street) providing, however, 
that he be allowed a reduction from the herei11above 

20 stated consideration, at the rate of Twenty-five 
( $25.00) Dollars per front foot. 

30 

AND IT IS FURTHER AGREED, by the parties to 
t~ese ~resents, th~t the said party of the second part, 
In~ heirs and assigns, may enter into and upon the 
said land and premises on the day of settlement and 
from thence take the rents, issues and profits to and 
their use 
AND for the performance of all and sino·ular the 
cove~1ants and agreenients aforesaid, the said parties 
do bind themselves and their respective heirs execu-
to1·s and ad~inistrators, and they hereby a~Tee to 
pay, upon failure to perform the same, the sum of 

which they hereby fix and settle as 
liquidated damages thereof. . 
IN WITNFJSS WHEREOF, the said parties have 
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hereunto interchangeably set their hands and seals 
the day and year first above mentioned. 

James L. Stern (SEAL) 
SIGNED, SEALED AND DELIVERED 

in the presence of 
Joseph L. Soloff 

STATE OF NEW JERSEY, l 
ATLANTIC COUNTY, 5 ss. 

Be it Remembered, That on this day of April 
in the year of our Lord one thousand nine hundred l 0 
and twenty-six before me A Notary Public person-
ally appeared HARRY GARBER and LENA GAR-
BER, his wife, and HARRY LATT and JENNIE 
LATT, his wife, who, I am satisfied, are the vendor 
mentioned in the above deed or conveyance, and I 
having first made known to them the contents there-
of, they acknowledged that they signed, sealed and 
delivered the same as their voluntary act and deed. 
All of which is hereby certified. 

AGREEMENT 
FOR SALE OF LAND 
:HARRY GARBER, et al 

to 
JACOB STERN 

Dated April 14th, 1926. 

20 

30 
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EXHIBIT 02. 
9/2/26 L. 

LAND TITLE GUARANTY COMPANY OF NEW 
JERSEY 

Camden, N. J., 
March 1, 1926 

Pursuant to application No. 12804 the Land Title 
10 Guaranty Company of New Jersey will, upon the 

surrender of this certificate, the payment of the 
premium and expenses, and the production and rec-
ord of the papers hereinafter called for, insure 
James Ruberton, Jr., as Owner of premises (For 
descriptio n see inside sheet) to the amount of Two 
Thous and Dollars, against all liens or defects in 
title, except the following, which may now exist, and 
w_ill be made exceptions in the policy unless removed, 
VIZ: 

20 It is important that all exceptions which are not 
to appear on the title policy be properly removed 
from this certificate before it is surrendered to the 
Company, because, upon surrender of the certificate, 
title policy will be issued containing all of the excep-
tions appearing on the certificate except those which 
have been removed by an authorized officer of the 
Company. 

Where insurance is under a mortgage, the produc-
tion and approval of the bond and mortgage will be 

30 required before issuing policy. 
It will not be guaranteed that there are any build-

ings or improv ements on the land intended to be 
insured unless a survey, made under the direction 
of this company, is produced. 

This Company will not assume any responsibility 
for unpaid gas, electric light, sewer or other corpora-
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tion claims NOT LIENS; nor for the proper execu-
tion of papers until a.pproved by it; nor will it per-
form the work required for the removal of any 
proper exception. - Counsel should be employed 
where legal services are required. All papers should 
be submitted for approval BEFORE settlement day. 

If this certificate is to be continued to show a deed 
affecting premises herein described, expressing a 
nominal consideration, an exception will be made 
unless a satisfactory statement is made to the Com- l 0 
pany that such cooveyance was made for a valuable 
consideration. 

No liability assumed after this date; if settlement 
is postponed search should be continued. 

Upon satisfactory evidence being produced, we 
shall gladly remove any exception a pp earing on this 
settlement certificate or the policy which shall take 
its place. 

See that Revenue Stamps are affixed to all instru-
ments as required by law. 20 

1. Tenure of present occupants. 
2. Rights of way and rights of the public and 

others in streets, roads, lanes or alleys bounding or 
crossing insured premises. 

3. Variation of lines and deficiency in quantity of 
ground, and such state of facts as an accurate survey 
and inspection of insured premises would disclose. 

4. Loss or damage by reason of mechanics ' lien 
claims not filed or of record at this date. 

5. Taxes, water rents and municipal claims as fol- 30 
lows: Official tax search dated Nov. 25, 1925, shows 
taxes paid to 11/25/25. 

6. Prospective assessments for municipal im-
provements if any. 

7. Rights of adjoining owners and others in any 
party walls. 
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(Written across paragraph No. 7 "Removed, 
Sparks. n) 

8. Easements granted to Delaware and Atlantic 
Telegraph and Telephone Company. 

9. The following conveyance in chain of title, ex-
pressing a nomin al consideration, proof will be re-
quired that such conveyance was made for a valuable 
consideration, not in fraud of creditors, and free 
from any trust or limitations, expressed or implied; 

10 viz; 
Deed made by Annie M. Coughlin, widow, to Wil-

liam G. Coughlin, dated November 27, 1920, recorded 
iii Deed Book 642 page 3212. 

(Written across paragraph No. 9 "Removed, 
Sparks.'') 

10. Certificate of Tax Sale made by L. E. Stone, 
Collector of Mullica Township, to Mullica Township, 
dated November 15, 1899, recorded November 24, 
1899 in Book 12 page 284, to secure $80.96. 

20 11. Certificate of Tax Sale made by John A. Ab-
bott, Collector of Mullica Township, to Mullica 
Township, dated October 31, 1900, recorded N ovem-
ber 8, 1900 in Book 12 page 458, to secure $23.61. 
. 12. Agreem ent of Sale: W. G. Coughlin and James 
Ruberton, dated October 17, 1925, recorded October 
22, 1925 in Deed Book 784 page 369. 

13. Judgment: New Jersey Supreme Court: Al-
fred W. Booth & Bro. vs. William Coughlin, et als, 
Docketed in Supreme Court Jan. 28, 192'6, Damages 

30 $850.02, Costs $47.12, Total $897.14. S. A. Travers, 
Attorney. 

(Written across paragraph No. 13, "Removed, 
Sparks.") 

14. Recognizance ·: United States vs. William F. 
Burns, Principal. William Coughlin, Surety, 120 
West 9th St., Bayonne, N. J. Entered July 12, 1923. 
Amount $1000.00. 
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C\i\Tritten across paragraph No. 14 "Removed, 
Sparks.") 

15. Recognizance: United States vs. William F. 
Burns, Principal. William Coughlin, Surety, 120 
West 9th .St., Bayonne, New Jersey. Entered July 
10, 1923. Amount $1000.00. 

(Written across paragraph No. 15 "Removed, 
Sparks.'') 

16. Production and record of deed from William 
G. Coughlin, et ux, if any, to the Assured. 10 

Record title is in William G. Coughlin by deed 
from Annie M. Coughlin, dated November 27, 19'20, 
recorded in Deed Book 642 page 322. 

Land Title Guaranty Company of New Jersey 
Robert C. Sparks. 

Description of insured premises-# 12804 
All that certain tract or parcel of land and premises 
situate in the Township of Mullica, Coii.nty of Atlan-
tic, State of New Jersey, bounded and described as 
follows: - 20 
BEGINNING at a point of intersection of the centre 
lin e of Camden and Atlantic Railroad, now the West 
.Jersey and Seashore Railroad, with the centre line 
of Fifth Street, from said beginning point extending 
(1) along the centre line of Fifth Street, North 46 
degrees 38 minutes East 713 feet more or less, to a 
point in the centre line of the State Road, or Agassiz 
Street; extending thence (2) along the centre line of 
Road last aforesaid, North 43 degrees 22 minutes 
West 5-280 feet to a point in the centre line of Seventh 30 
Street; extending thence ( 3) along the centre line of 
Seventh Street, South 46 degrees 38 minutes West 
713 feet, more or less, to the centre line of said rail-
road; and extending thence ( 4) along the centre of 
said Railroad, South 43 degrees 22 minutes East 
5280 feet to the point and place of Beginning. 
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CONTAINING 80 acres of land, more or less, exclu-
sive of a strip of land thirty feet wide, the southerly 
boundary of parcel so excluded being the centre line 
of the Camden and Atlantic Railroad, which strip of 
land is here by excepted. 
ALSO excepting the following: 
BEGINNING at a point in the north side of Atlantic 
Avenue, 35 feet from the centre of the track as now 
laid of the Camden and Atlantic Railroad and ex-

10 tending along the said A venue, N ortheastwardly, 40 
feet; extending thence N orthwestwardly, between 
parallel lines at right angles to said Atlantic Avenue, 
and parallel to the rails as now laid down of said 
Railroad, the distance of 1000 feet. 
ALSO EXCEPTING: · 
BEGINNING at a point in the middle of said Rail-
road of the said Company heretofore known as the 
Camden and Atlantic Railroad, where the middle of 
Fifth Street, as laid down on the lithographic plan of 

20 Weymouth :B7 arm, and Agriculture Co. 's land, filed, 
etc., would intersect the said centre line if extended 
northeastward; extending thence along the middle of 
said Fifth Street, North 46 degrees 38 minutes East 
30 feet to a stake; thence by other land of the said 
Annie M. Coughlin, and by land conveyed by the said 
Annie M. ·Coughlin, et vir, to Camden and Atlantic 
Railroad Co. py deed dated June 5, 1882, parallel 
with the middle of aforesaid Railroad, North 43 de-
grees 22 minutes West 5280 feet to a stake in the 

30 middle of Seventh Street as laid down on the afore-
said plan, it being also the boundary line between the 
Townships of Mullica and Hammonton; thence ex-
tending along said Township line, South 46 degrees 
38 minutes West 30 feet to a stake in the middle of 
the aforesaid railroad, which said stake is distant 5 
feet northeast from the centre line 'of the track of the 
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said railroad, as originally constructed, and extend-
ing thence along the middle of said Railroad, South 
43 degrees 22 minutes East 52•80 feet to the point and 
place of Beginning. 
CONTAINING 3.63 acres. 
ALSO excepting the following :- Lots 13, 14, 15, 16, 
17, Section 3, of Division H; Lots 13, 14, 15, 16, and 
17, ,Section 5, Division H. 
Lots 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, and 20, Sec. 6, 
Div. H. 10 
Lots 11, 12, 13, 15, 16, 17, 18 and 19, Sec. 12, Division 
H. 
Lots 1, 2, 3, and lot # 17, Section 13, Division H. 
Lots 1, 2, 4, 17, 26, 28, and 29, .Sec.14, Division H. 
Lots 1, 3, 4, 5-, 6, 7, 13, 14, 15, 16, 17, 213-, 24, 25, 
26, 27, 28, and 29, Section 15, Division H. 
Lot 1, Section 16, Division H. 
so named and shown on Plan of Weymouth Farm 
and Agricultural Company's land. 

SETTLEMENT CERTIFICATE 20 
Under Application No. 12804 
for Hammonton Realty Company 
premises Mullica Township 

Atlantic County 
New Jersey 

EXHIBIT 07. 
9/2/26 L. 

CHELSEA TITLE AND GUARANTY COMP ANY 
CHELSEA TITLE BUILDING 

ATLANTIC CITY, NEW JERSEY 
App. No. 9957 Policy No. 47519 Amount $6,000. 

This Policy of Insurance WITNESSETH THAT 

30 
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the CHELSEA TITLE AND GUARANTY COM-
P ANY, of Atlantic City, N. J., in consideration of 
the payment of its charges for the insuring of the 
title to the land hereinafter described hereby coven-
ants that it will indemnify, keep harmless and insure 
HARRY GARBER, of the City of Atlantic City, 
County of Atlantic and State of New Jersey and all 
persons lavvfully claiming the estate and property 
hereinafter mentioned under him by descent or will, 

l O and --arr persons to whom this Policy may be trans-
fer r ed with the assent of this Company, testified by 
the signatures of its proper officers, endorsed there-
on, against all loss or damage, not exceeding ,SIX 
THOUSAND ($6,000.00) dollars, which the said In-
sured shall sustain by reason of defects in or un-
marketability of the title of the Insured to the estate, 
mortgage or interest described in Schedule A, hereto 
ann exed, or because of liens or incumbrances charg-
ing the same at the date of this Policy ;-saving 

20 estates, defects, objections, liens or incumbrances 
excepted in Schedule B or by the conditions of this 
Policy, hereto annexed; which Schedules and Con-
ditions are hereby incorporated into and made part 
of this Contract. The loss and the amount to be as-
certained in the manner provided in the said Condi-
tions, and to be payable upon compliance by the In-
_sured with the stipulations of said Conditions, and 
not otherwise. 

This Policy is issued upon an application by the 
30 Insured, numbered 9957 and agreed by all persons 

claiming under this Policy to be a warranty of the 
facts therein stated. 

In Witness Whereof, the CHELSEATITLE AND 
GUARANTY COMP ANY has caused its common 
seal to be hereto affixed, and these presents to be 
signed by its President or Vice-President and at-
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tested by its Secretary or Assistant Secretary this 
Third day of May in the year of our Lord one thou-
sand, nine hundred and twenty-six (1926). 

Attest: 
Wm. G. Lambert, 

Secretary. 
(SEAL) 

H. Walter Gill, 
President. 

SCHEDULE A. 
No. 1. The estate or interest of Insured covered 

by this Policy. 
As Owner of an Estate in fee simple. 

No. 2. How Title is vested in the Insured. 
By Deed-James Ruberton Jr., and Rose, his wife, to 

Insured, dated Apr. 28, 1926, and re-
corded May 3, 1926. 

No. 3. Location and description of the property 
insured. 

10 

20 
ALL THAT LOT, Tract or parcel of land and pre-
mises hereinafter particularly described, situate, ly-
ing and being in the Township of Mullica, in the 
County of Atlantic and State of New Jersey, and ly-
ing between Second Street and ,Seventh Street ( or 
Hammonton A venue) and North of the Camden and 
Atlantic Railroad, now known as the West Jersey 
and Seash-9se Railroad, and as also shown on plan 
of lots in Division H-East Hammonton, Atlantic 
County, New Jersey. Said lands to be more particu- 30 larly bounded and described as follows: . . . 
BEGINNING at the point of intersection of the cen-
tre line of Camden and Atlantic Railroad, now the 
West Jersey and ,Seashore Railroad, with .the centTe 
line of Second Street; and extending thence 
( 1) In a N ortheastwardly direction, in and along 
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the centre line of said Second Street, six hundred 
( 600) feet more or less to the centre line of the 
State Highway ( or White Horse Pike, or Agaz-
ziz Street) ; thence 

(2) In and along the centre line of the road as afore-
said and in a N orthwestwardly direction, four 
thousand (4,000) feet more or less to a point in 
the centre line of Seventh Street (Hamm-0nton 

, A venue) ; thence 
10 (3) In a Southwestwardly direction in and along the 

said centre line of the said rSeventh Street (Ham-
monton Avenue) six hundred ( 600) feet more or 
less to the centre line of the said Railroad; 
thence 

(4) Along the said centre line of the said Railroad 
in a Southeastwardly direction, four thousand 
(4,000) feet more or less to the point of Begin-
ning. 

IT IS HEREBY AGREED and understood that the 
20 following lots as shown on the plan of lots above re-

ferred to are excepted from the above describe<l 
lands: 
Block No. 3-Lots Nos. 13, 14, 15, 16 and 17. 
Block No. 5-Lots Nos. 13, 14, 15, 16 and 17. 
Block No. 6-Lots Nos. 10, 11, 12,, 13, 14, 15, 16, 17, 

18, 19 and 20. 
Block No. 12--Lots Nos. 11, 12, 13, 14, 15, 16, 17, 18, 

19. 
Block No. 13-Lots Nos. 1, 2, 3, and 17. 

30 :Block No. 14-Lots Nos. 1, 2, 4, 12, 17, 26, 28 and 29. 
Block No. 15-Lots Nos. 1, 3, 4, 5, 6, 7, 13, 14, 15, 16, 

17, 23, 24, 25, 26, 2q, 28 and 
29. 

Block No. 16-Lot No. 1. 
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SCHEDULE B 

Showing estates, defects or objections to title, and 
liens, charges and incumbrances thereon, which do 
or may now exist, and against which the Company 
does not agree to insure or indemnify. 

1. Tenure of present occupants. 2. Rights of way, 
not of record. 3. Any variation in location of lines, 
or dimensions, encroachments, objections or ease-
ments, which an accurate survey, approved by this 
Company, showing all physical conditions, including 10 
ways, buildings, fences and windows, would disclose, 
or which are visible, or are known to the Insured. 
4. Loss or damage by reason of mechanics' lien 
claims not filed nor of record at this date. 5. Taxes, 
water rents and municipal claims for the year 1926. 
6. Liability of premises for municipal improvements, 
such as grading, curbing, guttering, paving, side-
walks, sewers, water pipe, etc., constructed or being 
constructed, but not assessed. 
7. Rights of Delaware and Atlantic Telegraph and 20 

Telephone Company to construct and operate 
lines, erect poles, etc., as granted by Annie M. 
Coughlin to said Company, September 15 1916 
recorded in Deed Book 577, page 42. ' ' 

8. Rights of the public in all Streets, Avenues or 
R?ads running through or abutting insured pre-
mises. 

9. Except right of way of Camden and Atlantic 
Railroad, now the West Jersey and Seashore-• 
Railroad. 

10. Subject to the interest of Harry Latt in insured 30 
premises by virtue of Agreement with James Ru-
berton, Jr. · 

11. Mortgage-Harry Garber to James Ruberton 
Jr., and Rose, hi_s wife, dated April 28, 1926, and 
recorded May 3, 1926. 
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To secure the sum of $30,000., payable at any 
time within two years from the date thereof. In-
terest 6%. 
Parties of the second part will at any time release 
that portion of the land lying W estwardly from 
White Horse Pike upon payment of $20,000., and 
will also release at any time that part of the 
land lying Eastwardly from White Horse Pike 
upon Payment of $15,000. 

10 CONDITIONS OF THIS POLICY. 
1. No claim shall arise under this Policy, unless 

(I) the party insured has been actually evicted under 
an adverse title insured against; or (II) there has 
been a final judgment and execution upon a lien or 
incumbrance not excepted in this Policy; or (III) 
where the Insured shall have contracted in good 
faith, in writing, to sell the insured estate or interest, 
and the title has been rejected because of some defect 
or incumbrance not excepted in this Policy, and no-

20 tice in writing of such rejection shall have been given 
to this Company within ten days thereafter. For 
thirty days after receiving such notice, this Com-
pany shall have the option of (a) paying the loss ( of 
which Insured must present proper proof), or (b) of 
maintaining or defending, either in its own name, 
or, at its option, in the name of the Insured, some 
proper action or proceedings, begun or to be begun 
in a court of competent jurisdiction, for the purpose 
of determining the validity of the objection alleged 

3-0 by the vendee to the title-in which event this Com-
pany shall be liable on this Policy, only in case a 
final determination is made in such action or pro-
ceeding sustaining the objection to the title; or ( c) 
offering to again guarantee in a guaranty similar to 
this and for regular charges, any grantee or mort-
gagee of the party herein guaranteed, against every 
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alleged estate, incumbr ance or defect not excepted 
herefrom; or (IV) where the insurance is upon the 
interest of a mortgagee and the mortgage has been 
adjudged, by a final determination in a court of com-
petent jurisdiction, to be invalid, or ineffect ual to 
charge the premises described in this Policy, or sub-
ject to a prior lien or incumbrance not excep ted in 
this Policy. 

2. Any untrue statement made by the Insured or 
his agent, affecting the insurance, or any supp res- 10 
sion of any material fact, or any untrue answer to 
written questions signed by the Insured or his agent 
before the issuing of this Policy, shall avoid this Pol-
icy; but an assignee for value to whom this Policy 
has been transferred with the consent of the Com-
pany endorsed thereon, shall not be affected by any 
untrue statements, or answers, or suppressions, or 
oreach of warranty contained in the applicat ion, of 
which he was ignorant at the time the assent to the 
transfer to him was endorsed by the Company . 20 

3. All interest in this Policy ( saving that for dam-
ages accrued) shall cease by the transfer of this 
Policy, or of the title insur ed; except where the 
transfer of this Policy is authorized by its conditions 
and transferred and approved. Partial transfers of 
title shall reduce the insurance in the proportio n of 
the value of the estate transferred to that retained. 
Such transfers shall not affect the interest of a 
holder of this Policy transferred with the conse nt of 
the Company endorsed as collateral security. 30 4. The liability of the Company to any holder of 
this Policy transferred as collateral security , with 
the consent of the Company endorsed, shall in no 
case exceed the amount due from the pledgor to the 
pledgee, upon the debt intended to be secured by the 
pledge at the time of the loss; and the liability of the 
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owner shall be diminished to the extent of the pay-
ment made to the pledgee. 

5. This Policy may be transferred as follows, viz. 
I. As collateral security to mortgagees or others 

interested only as creditors in the title insured. 
II. If it shall have been issued solely upon a mort-

gage or other incumbrance, and then only to the as-
signee of such mortgage or incumbrance, or to the 
mortgagor, when the mortgage is cancelled. 

IO III. If it shall have been issued to cover some 
special risk ( such as decedent's debts, or mechanics' 
liens). In case of transfers of this Policy, defects 
and incumbrances arising after the date of this Pol-
icy, or created or suffered by the Insured, are 
not to be deemed covered by the contract of in-
surance. No transfer will be valid until it shall have 
been approved by the Company, upon application 
made the ref or within thirty days after the assign-
ment of the interest insured. 

20 6. THE CHELSEA TITLE AND GUARANTY 
CO:NIPANY will, at its own cost, defend the Insured 
in all actions of ejectment or other proceedings 
founded upon a claim of title or incumbrance prior 
in date to this Policy, and thereby insured against. 
In case any person who has an interest in this Pol-
icy shall receive notice or have knowledge of any 
such action or proceeding, it shall be the duty of 
such person at once to notify the Company thereof 
in writing, and secure it the right to defend the ac-

30 tion. Unless the Company shall be so notified within 
ten days after the service of the first writ, pleading 
or other paper 2 in such action or proceeding, the -in-
surance shall be void; and in such defence the In-
sured shall furnish 1 without charge to the Company, 
required in the conduct of the cause; and this condi-
tion shall be a condition precedent. 
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7. In every case where the liabilit y of this Com-

such personal service and attend ance as may be 
pany has been definitely fixed, in accordance with 
these conditions, the loss or damag e shall be payable 
within thirty days thereafter. Pro vided, however, 
that in every case, if demanded by the Company, a 
valuation of the insured esta.te or int erest shall be 
made bv three arbitrators or any two of them, one 
to be chosen by the Insured and one by this Com-
pany, and the two thus chosen selecting the third. 10 And no right of action shall accr ue until thirty days 
after notice of the valuation as cer taine d as afore-
said shall have been served up on thi s Company, and 
the Insured shall have tendered a conveyance or 
transfer of the insured estate or in te r est to this 
Company or to a purchaser to be name d by this 
Company, at such valuation so ascertaine d, less the 
amount of any incumbtance on said ins ured estate 
or interest not hereby insured again st , and this Com-
pany shall have failed within that time to find a 

20 purchaser for the estate or interest upon such terms; 
but under no circumstances shall this Company be 
liable in any event to pay an amount greater than 
that named in this Poliw. All payments under this 
Policy shall reduce the amount of the in surance pro 
tan to. .No payment or settlement can be demanded 
without producing this Policy for indorsement of 
the fact of such payment or settlement. If this Pol-
icy be lost; indempity must be furnished to the satis-
faction of this Company. ,., ') 

8. Whenever this Company shall have settled a .'.ll 
claim under this Policy it shall be entitled to all the 
rights and remedies which the Insured would have 
had against any other person or property in respect 
to such claim had this Policy not been made; and the 
Insured will transfer, or cause to be transferred, to 
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this Coinpany such rights, and also the right to use 
the name · of the Insured for the recovery or defence 
thereof. If the payment does not cover the loss of 
the Insured, this Company shall be subrogated to 
such rights, in the proportion with said payment; 
an~ the Insured warrants that such right of subro-
gat10n shall vest in this Company unaffected by any 
act of the Insured. 

9. Defects or incumbrances caused or arising from 
l O ~r suffere _d by any act of insured, or judgments or 

hens against the insured, and defects or incum-
brances arising after the date of this Policy, and as-
sessments not confirmed at the date of this Policy, 
are not to be deemed covered by it; and no approval 
of any transfer of this Policy shall be deemed to 
make it cover any such defect, incumbrance or as-
sessment. The term "Insured " wherever it is used 
in this Policy, includes all des~ribed on its first page 
as those whom it insures, and the term ''Company,'' 

20 whenever it is used in this Policy, means the CHEL-
SEA TITLE AND GUARANTY COMP ANY. 

10. No respo1:sibility is assumed under this policy, 
that the building or buildings erected, or to be 
ei~ected, upo_n !he lands insured hereunder, comply 
with the Building Code or Ordinances of the muni-
cipalit y in which insured premises are located. 

THIS POLICY 
GUARANTEES 

Againt all defects and errors of record. 
30 It tihs basedhupon t~e most complete and 

oroug investigations. 
The policy holder is protected by de-

posits with the Commissioner of 
Banking and Insurance of the State 
of New Jersey. 

Unlike life and fire insurance, this pol-
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icy requires no annual premiums. 
The initial payment is the only pay-
ment. 

Our policy holders are protected for-
ever. 

When payment of principal and inter -
est is guaranteed, it means absolute 
safety for the principal, and payment 
of interest on the day it falls due. 

EXHIBIT CS. 
9/2/26 L. 
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~l1HIS IN D·ENTURE, made the twenty-eighth day 
of April in the year of our Lord one thousand nine 
hundred and twenty-six. 

10 

BE~l1WEEN JAMES RUBERTO N JR.. anct 
ROSE RUBERTON, his wife, of the City of 20 
Hammonton, County of At lantic and State of New 
Jersey, hereinafter called the party of the first part, 
and HARRY GARBER, of the City of Atlantic City, 
County and State aforesaid, hereinafter ca:tled the 
party of the second pa rt : 
WITNESSETH, that the said party of the first 
part, for and in consideration of the sum of ONE 
THOU 1SAND DOLLAR.S and other good and valu-
able, consideration, lawful money of the United 
States of America., well and truly paid by the said 
pai·ty of the second part to the said party of the first 3o 
part, at and before the ensealing and delivering of 
these presents, the receipt whereof is hereby ac-
knowledged, has or have granted, bargained, sold 
aliened, enfeoffed, released, conveyed, assigned, 
transferred, ratified, approved and confirmed, and 
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by these presen ts does or do grant, bargain, sell, 
alien, enfeo:ff, release , convey, assign, transfer, 
ratify, appro ve and confirm unto the said party of 
the second part, his , her, their, its, heirs, successors 
and assigns, ALL those lots, tracts or parcels of 
land and premi ses situate, lying and being in the 
Township of Mullica, County of Atlantic and State 
of New Jersey, bounded and described as follows: 

BEING all the right, title and interest of the said 
10 James Ruberton in the premises describe !d as 

follows: Bounded on the North by the Pleasant 
Mill Stream ; on the East by Fifth Street; on the 
South by the Camden & At lantic Railroad, and on 
the W est by Seventh Street . Fifth and Seventh 
Streets referred to in this instrument being the ex-
tension Northeast of streets so named and sh0wn on 
plan of Weymouth Farm and Agricultural Com-
pany's lands, , filed. 

EXCEPTING out of the above described lands, 
20 any lands hereto£ ore sold by the said James Ruber-

t.on Jr. or any prior owner. 
ALSO EX CEPTING the two following described 

tracts .or parc els of land: 
BEGINN I NG at the point of intersection of the 

center line of Fifth Stree t with the Northerly line 
of the right of way of the West Jersey and Sea-
shore Railroa d, and running thence ( 1) North, fifty-
one degrees, forty-nine minutes East along Fifth 
Street, six hundred ni1ie1ty-six and four tenths feet 

30 to the center of the White Horse Pike (formerly 
Agassiz Street); thence (2) North, thirty-eight de-
grees eleven minut es West, thirteen hundred forty-
five feet alon g said White Horse Pike to the center 
line of Sec:ond Street; thence ( 3) Along Second 
Street, South fift y-one degrees, forty-nine minutes 
West, six hundred ninety-six and four tenths feet 
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to the ;af ores.aid right of way thence ( 4) :along the 
same South thirty-eight degrees, eleven minutes 
East,' thirteen hundred forty-five feet to the point 
and place of beginning. 

ALSO all of that certain tract of land known as 
the Annie M. Coughlin tract, bounded on the West 
by Se·cond Street, on the South by the White Horse 
Pike, on the East by, Fifth Street and on the North 
by the Old Indian T1ra il. 10 

BEING all that part of the premises that the · said 
Jame,s Ruberton bought of William G. Coughlin by 
deed dateJ and recorded April 14, 1926, in the At-
lantic County Clerk's Office at 1fays Landing, New 
Jersey, as lie in _the Township of Mullica. . 
TOGETH ER with all and singular the lands, bu1ld-
ingc, impr ovements, waters, water courses, water 
rights (r iparia n and pier rig hts granted or to be 
granted· if the within conveyed property is tangent 
to touc~hes upon or embraces water front or fronts ZO 
to' which they would or may attach or be entitled ), 
mineral rights and deposits, . woods, streets, alleys, 
passages, ways, rights, liberties, privileges, here-
·ditaments, incidents, appendants and a:ppurtenances 
in the lin e of title and to the same belonging, 
granted, or in any wise appertaining with the full 
riO"ht to and use of the same that may have been 

b . h granted heretofore to these or the pnor o-wners . ere-
of or to which they were, may or will be in any way 
entitled, and the rev ersion and reversions, remainder 

30 and remainders, rents, issues, benefits and the profits 
thereof, and of every part and parc:el thereof: 
AND ALSO, all the estate, rights, title, interest, 
property, privileges, po,ssession, claim and demand 
whatsoever, both in law and equity, of the saifl party 
of the first part, of, in and to the said premises, with 
the appurtenances, appendants, incidents and here-
ditaments noiW ve-sted in the party of the first part or 
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that may hereafter be vested in the party of the first 
pa.rt in fulfillment and in perfection by estoppel of 
the title hereto both as to the quantity and quality of 
the same intended and purported to be granted and 
conveyed by this deed, if there is ascertained to be in 
any manner any deficienc.y of title either as to the 
quan,tity or quality thereof or both. 
TO HA VE AND TO HOLD the said premises, with 
all and singular the · buildings, appurtenanees, a,p-

10 pendants, incidents · and hereditaments thereunto be-
longing as afores ,aid unto the said party of the 
· second part, his, her, their, its, heirs, suceessors and 

, -~ssigns, to the only ,proper use, benefit and beho·of 
of the said party of the second part, his, her their, 
its, heirs, successors and assigns. 
AND the said party of 1the first part for himself, he,r-
self, themselves, itself, his, he,r, theiir, its, heirs, ex-
ecutors, administrators, successors, DO or DOT'H by 
these presel)ts co,venant, grant ,and a,gree to and with 

20 the said party of the second part, his, her, their, its, 
heirs, succes sors and 1assigns, that the said party ot 
the first part, hi s, her, their, its, heirs, successors., all 
1and sinJgular the he,reditam.ents, 1appurtenances ,, ilip-
pendant s, ineiden ts and premises herein ,above des-
cribed and granted, or mentioned and intended to be 
so unto the said party of the second part, his., her, 
their, its, heirs, successors and assigns, against the 
said party of the first part, his, her, their, its! heirs, 
Huccessors and against all and every other persorn or 

30 persons whomsoe ,ver lawfully claiming or to claim 
the samei or any part thereof, by, from, through, or 
under him, her, them ,, it or any of them, SHALL and 
WILL, ,subje ,ct to the above me•ntioned encum-
brances, conditions, exceptions and reservrations, if 
any, WARRANT , and fore ,ver DEFEND. 
IN WIT 1NESS WHEREOF the individual parties oi 
the first part to these presents has or ha,ve here-

--~~- - -
-- -- - -~- - --- -~-,.,-----." 
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unto set his, her or their hands and seals, and the 
corpol'late partie 1s' hereto have caused its or their 
common or corporate seal or seals to he affixed and 
set hereto duly attested by their proper and. 
autho,rized offic.ers thereof ~£fixing their .signature::, 
hereto, in atte ,station of their due e,xecution and 
delivery, the day and ye·a.r first above written. 
Signed sealed and deli ve1red l 

in the pres:ence of S 
Frank rr. Perone 

James Ruberton Jr. ( Se1al) 
Rose Ruberton (Seial,) 

STATE OF NEW JERSEY l .. 
ATLANT 1IC COUNTY 5 ss. 

10 

BE IT REMEMBERED, that on this tw·enty- ,eigh th 
day of April in the year of our Lord one, tho.usand 
nine hundred and twenty-six before me, the under-
signed subscriber, a notary public for the state , ot 
New J erse,y personally ~ppe~,red JAMES RU:I:EI:'- 20 TON, JR., and ROSE, his wife ,, who, I am safasfied 
is or are the grantor or g:rantors mentioned in the 
above Deed on Cotr1vey.ance, and I having first made 
known to him her or them the contents' thereof, he, ' . she or they acknow ledgeid that he, she or they ~1gned, 
Healed and delive ·re,d rthe same as his, her or their 
voluntary act and deed. All of which is hereby 
certified. 

F~ank T. Perone, 
Notary Public for N. J. 

30 My comm .. ex. 12/18/27 
In accordance with the statute I have presented 

an abstract of the within to the coHeciful'.r of the 
taxing dis,rict therein mentioned 

7009 

WILLIAM A. BLAIR, 
Ulerk. 
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Complainants' Exhibits 

TITLE AND GUARANTY CO., 
OFFICE NO. 1626 

5/3/26 
App. No ................ . 

DEED 
JAMES RUBERTON JR. et ux 

to 
HARRY GARBER 

108 S. R. I. Ave:. 
Dated ........................ 1926 
Received in the CLERKS offic.e of the 
County of1 ATLANTIC on the 3 day of 
MAY A. D. 1926 at 11 o' 'clock in the 
FOREnoon, and recorded in Bobk 824 
of DEEDS for said County, on pages 
104 etc WILLIAM A. BLAIR, CLERK 

M.A. S. 
CHELSEA T~l'T1LE AND GUARANTY 

COMPANY 
CHELSEA NATTONAL BANK 

BUILDING 
ATLANTJC CITY, N. J. 

EXHIBIT C9. 
9/2/26L 

30 THIS INDENTURE, made the 
day of in the ye,ar of our 
Lord one thousand nine hundred an:d twenty-six 
BETWEEN HARRY GARBER and LINA GAR-
BER, his wife, and HARRY LAT :T and JENNIE 
LATT, his wife, iall of the City of Atlantic City, 
·County of Atlantic and State of New Jersey, herein-
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after called the party of the first part, and JACOB 
STERN, of the City, County and State aforesaid, 
hereinafter called the party of the second part: 
WIT 'NESSETH, that the siard party of the first pa.rt, 
for and inf conside ,ration of the sum of ONE THOU-
SAND DOLLARS and other good and valuable coil1-
sideration, lawful money of the United State 1s or 
Ame,rica, well and truly _paid by the said party v !i. 

the second par~ to the siaid party of the first part, at 
and before the ,ensealing and delivering of thes 'e I 0 
presents, the reeeipt whereof is hereby acknowl-
edged, has or have granted, bargained, sold, aliened', 
enfe:Offed, re1leas,ed, conve1yed, asisigned, tl'lansferred, 
ratified, a!)p,roved and confirmed, and by thes ,e 
presents does or do grant, bargain, sell, alien, enfeoff, 
release, convey, assign, transfer, ratify, approve and 
confirm unto the said party of the second part, hiR, 
her, their, its., heiirs, · successors and assigns, ALL 
those certain lots, tracts or parcels ; of land and prem-
ises situate ,, lying and being in the Toiwnship of 20 
\1ullica in the County of AtLantic and State of N e::w 
Jersey, and lying bet;ween Second Stree it and Serv-
enth Street (or Hammonton Avenue :) and North 
of the Camden and Atlantic Railroad, now known 
as the West J e,rsey and Seashore Railroad and as 
also shown on pLan orf lotrs in Division H-East 
Hammonton, Atlantic County, Ne,w Jersey. Said 
lands · to be more particularly bounded and des-
cribed as f ollow'S: . 

BEGINNING at the point of interse.ction of the 30 
center line of Camden 1and Atlantic · Railroad, ndw 
the West J ers:ey and Seashore Railro~d with th'e 
center line of Second Str :e,eit .and extending , thence 
( 1) In · a N ortheastwardly direction, in and along 
the center line of said Second Street, six hundred 
feet more or less to the center line of the St,ate High.-
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way (or Whit~ Horse Pike or Ag:azziz Street); thence 
(2)- In and along the center _line of tlie road a,s afore-
said ,and in a Northwestwardly direotion, four 
thousand feet more or less to -a point of the center 
line of Se,venth Street (Hammo tnton Avenue •); thenee 
(3) In a Southwes itwiardly direction in .and aiong 
the said center line of the said Seventh Street 
(liammonton Ayenue ,) six hundred feet, more or less 
to the center line of the s:aid Railroad; thence ( 4) 

l O Along the said center line of the said ~ailroad in a 
Southea.stw 1ardly direction, four thousand feet, more 
or less to the , point of beginning. 

IT . is here by agreed and understood :tha t the 
following lots as shown on the plan of lots a.bove 
ref erred to, are e.xcepted from the above described 
lands: 
Block #3-Lots 13-14-15-16 1and 17 
Block #5-Lots 13-14-15-16 and 17 
Block #6-Lots 10-11-12-13-14-15-16-17-18-19 and 20 

20 Block #12-Lots ll-12-13-14-15-16-17.,18-19 
Block #13-Lots 1-2-3 :and 17 
Block #14-Lots 1-2-4-12-17-26-28 and 29 
Block # 15-Lots 1-3-4-5-6-7-13-14-15-16-17-2:)-~4-jb 
26-27 -28 and 29 
Block # 16-Lot 1. 
TOGETHER with all and singular the landR, build-
in gs, improvements:, waters, water courses, water 
ri1gh ts ( riparian .and pier rights granted or to be 
grante id if the within conveyed property is tangent to,, 

30 touche !s upon o,r embraces water front or fronts to 
which they would or may -attach or be• entitled), 
mineraJ rights and deposits, woods, streets, alleys, 
paJssages, Wiays, rights, libe!rties, privil eges, here-
di tam en ts, incidents, appen !dJan1ts and .appurtenanc .es 
in the line of title and to the same• belonging, 
g~anted, or in any wise a,ppertaining with the full 

Complainants' Exhibits 

right to and use of the same· that · may have been 
granted hereto£ ore to these or the prior owners her ·e-
of or to which they were, may or will be in any way 
entitled, .and the reversion and reversions, remainder 
and remainde ,rs, rents, issues, benefits and the profits 
thereof, .and of every part and parcel thereof: 
AND ALSO, all the estate, rights, title, interest, 
property, privileges, posse·ss,ion, claim and demand 
whatsoever both in law and equity, of the s.aid party 

1 
() 

o.f the firS1t part, of, in and to the said premises, with 
the appurtenanc.es, appendants, incidents and here-
ditaments now vested in the party orf the first part or 
that ma.y hereacfter be ve,sted in the party of the • firs t 
part in fulfillment and in perfection by estopl)el or 
the title hereto both as to the quantity and quality of 
the sam·e intended and purported to be granted an d 
conveyed by this deed, if there is ascertained to be in 
any manner .any deficiency of title either as to the 
quantity or quality ther~of or both . 20 TO HA VE AND TO HOLD the said premises, with · 
all and .singular 1the buildings, appurtenances, ap~ 
pendants, incid ents, and hereditaments thereunto be-
longing as afore said unto the s1aid party of the 
second pa.rt, his, her, their, its, heirs, successors and 
assigns, to the only prope ,r use, bene:fi~ and beho?t 
of the said party of the second part, his, her~ their, 
its heirs successors an!dJ a:s,signs. 
AND the' s1ard party of the first part for hims ·elf, her-
self, themselves, itself, his, her, 1their, its, heirs, e,x-

30 ecutors, administrators, successors, DO or DO11li by 
these presents covenant, grant -and agree to and with 
the said party of the se,cond part, his, her, 1their, its 
heirs, successors and assigns, th1at the said party of 
the first part; his, her, their, its, heirs, succes sor1s, all 
and singular the heredi ta.ments, 1appurtena.nces, a.p-
pendan ts, incidents and pre ·mis ,e:S herein iabove des-
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· cribed and granted, or mentioned and intended to 
be so, unto the said party of the second part his her 
th~ir, its, heirs, successors ,and assigns, ag~insit th~ 
said partyi of the first pa.rt, hiis., he,r, their, its, heirs, 
success .ors and against a.11 and every other person or 
persons wh'omsoever lawfully claiming or to claim 
the same, or, .any part thereof, by, from, through, or 
under him, her, 1them, i~ or any of them, SHALL 
and WILL, subject to the above mentioned encum-

1 O brances, conditions, exceptions and reservations 1t 
any, WARRANT an!d forever DEFEND ' 
IN WITNESS WHEREOF the individual parties of 
the first part to these presents has or have here-
unto set his, her or their hands and seials, and the 
corporate parties hereto have caused its or their 
common or corporate seal or seals to ,be affixed and 
set . h<:reto duly attes ;ted by their proper and 
authonzed officers thereof affixing 1their signatures 
hereto, in attestation orf their due executio~·· and de-

20 livery, the day and year first a,bove written 
Signed, se!aled .and delivered l 

in the pres.ence of \ 
F. T. Pe1rone · 

Harry Ga:rber 
H. Lina Garber 
Harry Latt 
Jennie Lartt 

ST'ATE OF NEW JERSEY l 
ATLANTIC COUNTY S 88

• 

(Seal) 
(Seal) 
(Seal) 
(Se.al) 

30 BE IT REMEMBERED, that on this fourteenth 
day of ,June in the year of our Lord one thousand 
nine hundred and twenty-:six be.fore me, the under- • 
signed subscriber, personally appea ,red Harrv Gar-
ber and Lina, his wife; Harry Latt and Jen~ie his 
wife, who, I am satisfied is or 1a.re the grantor otr 
gra:rutors mentioned in the above Deed or Convey-
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a.nee, and I having first made kno-,vn to him, her or 
them the contents thereof, he, she or they acknowl-
edged that he, she or they signed, sealed and de-
livered the s:am.e as hiis, her or their voluntary act 
and deed. AH of which is hereby certjfied 

Friank T. Perone 
N01tary Public for N. J. 

App. No ............... . 
DEED 

HARRY GARBER et ux etals 1 O 
to 

JACOB STERN 

20 

30 
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CONCLUSIO NS. 

( Filed Jan. 13, 1927.) 

IN CHANCERY OF NEW JERSJ 1JY. 

Between 
HARRY GARBER, et al., 

C omplaiinants , 
and 

JACOB STERN, 
Def endant. 

On Bill for Spec i11c 
P er for manc e. 

On Fi na l Hearing . 
Conclusion s. 

20 . MEssns. CoLE & CoLE, for the compl ain ants. 
MESSRS. THOMPSON & HANSTEIN, for the defe n-

dants. 

INGERSOLL, V. C.: 
On the 14th day of April, 1926, th e complainants 

and defendant entered into an ag ree ment wherein 
the complainants agreed to sell an d the defendan t to 

30 buy certain premises therein descri bed, for the sum 
of $83,000, to be paid in the mann er therein pre -
scribed. 

The contract provided that the conveya nce should 
be by deed of warranty, free from all encumbrance 
excepting certain then existing mort gages, on or be-
fore June 14th, 1926. The title was to be good and 
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marketable and such as would be insured , by a 
reputable title company . Time was of the essence 
of the agreement. It was later agreed that settle-
ment should be made at th e office of the Chelsea Title 
& Guaranty Company, and the title should be in-
sured by that company. 

On the day fixed for settl ement, the pa rti es ap-
peared; the complainants pr esented and tendered a 
deed; the defendant declar ed himself prepa r ed to 
make settlement, but insist ed that the t it le was not l O 
such as the contract called fo r . Objectio ns are made 
by the defendant as follows : 

1. That the deed tender ed was a specia l war ranty, 
and not one of general war ra nty. 

2. That the Chelsea Ti tle and Guar anty Company 
was not at that time pr epared to insure the t itl e. 

3. That the Penns ylvani a Railroad Company had ZO 
a right of way over a portio n of the premises. 

4. That the publi c had ri ght of way · over certain 
streets or roads upon said premises. 

5. That the Delaware & Atlantic Telep hone and 
Telegraph Company ha d certain rights to ma intain 
poles, wires, &c.; over par ts of said premises. 

6. An item upon the settl ement sheet conce rning 
an interest as trustee of St ephen Colwell , which be- 30 
came vested in one Abraham Browning, by a declar-
ation of trust dated April 27th, 1866. 

The 1st objection, had it been made at th e time 
of the proposed settlemen t, could have been readily 
corrected. This obje ction does not appear to be dis-
cussed by either bri ef, and is apparent ly not relied 
upon. 
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The 2nd objection, that the title company was 
· not at that date prepared to make settlement, may 

be considered later. 
The 3rd and 4th objections were disposed of at 

the time of the hearing. The Court announced that 
an examination of the agreement and the map ac-
companying it, evidenced clearly that the purchase 
was to be made subject to these rights. 

The agreement in terms describes the beginning 
l O point as, '' at the point of intersection of the center 

line of Camden and Atlantic Railroad, now the West 
Jersey and Seashore Railroad ( usually known as 
the Pennsylvania Railroad), "with the center line 
of Center Street," and the map delineates certain 
other streets and highways. 

It is true that had there been no physical indica-
tions on the ground, of any such streets, the fact 
that the purchaser before making his contract for a 
title that would be good and marketable, free from 

20 all encumbrance ( excepting certain mortgages) saw 
a map thereof showing a paper street, does not con-
stitute a waiver of objections to the title because 
of the public servitude created by the dedication 
of the street. Simpson v. J{lipstein, 89 N. J. Eq. 
543. 

The 5th objection is the right of way of the Dela-
ware and Atlantic Telephone Company. 

The existence of an easement upon premises con-
veyed is a breach of a covenant against encum-

30 brances. Propper v. Colson, 86 N. J. Eq. 399. 
Under a contract to convey real estate "by a good 

and marketable title free and clear of all encum-
brances,'' the vendor is bound to have and tender a 
title free from encumbrances. Simpson v. I{lip-
stein, sitpra. 

The word "marketable" means salable; "encum-
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brance'' means a right to, or an interest in, an es-
tate to the diminution of its value. Bier v. Wal-
baum, 4 Adv. Rep. 251. 

I am not inclined to view with great seriousness 
the exception on the title sheet of the interest, if 
any, of Abraham Browning in the tract. It is ad-
mitted that no such interest exists, and the title com-• 
pany thereafter promptly removed it as an excep-
tion. 

The complainants contend that the recission by 10 
Taylor on the day set for final settlement was not 
in good faith. They insist that by the placing of 
'' For Sale'' signs upon the premises by Taylor & 
Soloff, the admitted agents of the defendant; and 
that manifestly defendant never intended to urge 
the existence of the poles as a barrier to his per-
forming the contract. Further, that he, the defen-
dant, was under a high obligation to give timely no-
tice to the complainants of any serious exception ap-
pearing upon the certificate in order to give com- 20 
plainant a fair opportunity to have it removed. 

The title, on the day set for settlement, was such 
as would be insured by the title company, excepting 
the rights of way, and the rights of the telephone 

- company to maintain poles and wires. . 
Counsel for the complainants says: '' at most they 

( the poles) are only an incumbrance, and there 
should be a decree to compel performance, subject 
to an abatement.'' 

This could not be done. It is not similar to a 
condition where a mortgage is past due and pay- 3o 
able, and the money the ref or could be retained or 
paid in to court. 

It follows, therefore, that the bill must be dis-
missed. The complainants were unable upon the 
day fixed for final settlement to give a good and . 
marketable title, free from all encumbrances, except 
the mortgages. 
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F I NA L DE CREE. 

( Fi led Jan. 22, 1927.) 

IN CH ANC ER Y OF NEW JERSEY. 

Bet-ween 
I-IARR Y GARBER, et al., 

C omplaiinants, 
and 

JA COB STERN' , 
Defendant. 

On Bill, &c. 
Decree. 

20 This cau se coming on to be heard in the presence 
of Cole & Cole, Esquires, solicitors of complainants, 
and Thom pson & I-Ianst ein, Esquires, solicitors of 
defenda nt, Jacob Stern . 

And th e Court havi ng examined the pleadings 
and tak en proof orally in open court, and having 
heard an d considere d the arguments of counsel; and 

Th e Court being sat isfied that on the 14th day of 
April, 1926, complaina nts and the defendant en-
tered in to an agreeme nt wherein the complainants 

30 agreed to sell and the defendant agreed to buy cer-
tain pr·emi ses described therein, for the sum of 
$83,000 to be paid in the manner therein described, 
which contract prov ided that the conveyance should 
be by deed of warran ty, f r ee from all encumbrances, 
except certa in then existin g mortgages, on or be-
fore Ju ne 14th , 1926, t itl e was to be good and mar-
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ket able and such as would be insured by a reputable 
tiHe compa ny. Time was of the essence of the agree-
ment ; and 

Th e Court having found that the parties to said 
ag ree ment agr eed that settlement should be made at 
the office of the Chelsea Title and Guaranty Com-
pany , and that th e title should be insured by that 
comp any, and on tb e day fixed for settlement the 
par ties appeare d and the complainants presented 
an d tendered a deed, and the defendant declared 10 
himself prepa re d to make settlement, but under-
st ood that the title was not such as the contract 
call ed for; and 

rrhe Court being of the opinion that, upon the day 
fixed for final settlement, the complainants were un-
able to give a good and marketable title free from 
all encumbra nce s, except the mortgages; 

It is, ther eupon, on this 22 day of January, 1927, 
ordered , adjudged and decreed that the complain-
ant's bill be di smis sed; · 20 

It is fu r the r ordered that the complainants pay 
to the defe nd ant th e · costs of this suit to be taxed, 
whi ch is hereby allowed to said defendant, and that 
in defa ult of th e pa yment of said taxed costs within 
30 days after service upon said complainants, or 
th eir solicitors , of a true, but uncertified, copy of 
thi s decree and of said taxed _ costs, execution issued 
aga inst /the goods and chattels, lands, tenements, 
her editamen t s and real estate of the complainants 
to n1ake said costs, according to the practice of this 30 
Court. 

Respe ctfull y advised. 
R. H. I NGERSO LL, 

V. C. 

E. R. w ALKER, 
C. 
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NOTICE OF APPEAL. 

(Filed Jan. 28, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between 
HARRY GARBER, et al., 

C ompla :ina1rits, 
and 

JACOB STERN' 
Defendant. 

On Bill, &c. 
Notice of Appeal. 

To Thompson & Hanstein, Esqs., Solicitors of De-
fendant: ' 

'11he complainants hereby appeal from the final 
decree made in the above entitled cause on the 22nd 
day of January, , 1927, by hi;s Honor, Robert H. In-
gersoll, Vice-Chancellor, and from the whole and 
every part thereof, to the Court of Errors and Ap-

30 peals in the Last Resort in All Causes. 
Dated January 25, 1927. 

CoLE & CoLE, 
Solicitors for and of Counsel 

with Compla .inants. 

Notice of Appeal 167 

I conceive ther~ is good cause for appeal in tho 
a hove entitled cause. 

C. L. CoLE, .. 
Of Counsel with Compla.1'.narnts. 

[ENDORSED] 

Service acknowledged this 26 day of 
Jan. 1927. 

Thompson & Hanstein, 
Solicitors for Defendant. 

10 

20 

30 
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PETITION OF APPEAL. 

( Filed Jan. 28, 1927.) 

NEW JERSEY COURT OF ERROHR 
AND APPEALS. 

Between 
_HARRY GARBER, et al., 

Complainants-
A ppella -nts, 

and 
JACOB STERN' 

Defendant -
Respondent. 

On Appeal from 
Chancery. 

Petition of Appeal. 

To the Flonorable, the Court of Errors and Appeals 
in the Last Resort in All Causes: 

The petition of Harry Garber and Lena Garber, 
his wife, Harry Latt and Jennie Latt, his wife, the 
appellants _ in the above entitled cause, respectfully 

. show that: 
30 Petitioners find themselves aggrieved by a final 

decree made in the Court of Chancery by his :Honor 
Edwin Robert Walker, Chancellor of the State of 
New Jersey ( advised by his Honor Vice-Chancellor 
Ingersoll), bearing date the 22nd day of January, 
1927, in a certain cause in said Court of Chancery 
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wherein the said Harry Garber and Lena Garber, 
his wife, Harry Latt and Jennie Latt, his wife, were 
complainants and the said Jacob Stern was defen-
dant and from the whole and every part thereof. 
Petitioners appeal from said decree upon the ground 
that the same is erroneous in that it denied the re-
lief prayed by complainants and dismissed their 
bill when it should have decreed specific perform-· 
ance. 

Petitioners therefore pray that the said decree of 10 
the said Chancellor may be wholly reversed, set aside 
and for nothing holden, and that petitioner rriay havs 
such other relief in the premises as to this Court 
shall seem proper. 

CoLE & CoLE, 
Solicitors for and of Coitnsel 

with Ap ,pellants. 

[ENDORSED] 

Service acknowledged this 26th day 
of Jan. 1927. 

Thompson & Hanstein, 
Solicitors for Respondent. 

20 

30 
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ANSWER TO PETITION OF APPEAL. 

( Filed Jan. 28, 1927.) 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

HARRY GARBER, et al., 
Complainants-

Appellants, On Appeal. 
v. Answer to Petition of . 

JACOB STERN' 
Appeal. 

Defendant -
Respondent. 

-20 The answer of the above named respondent to the 
petition of appeal of the above named appellants. 
l 1his respondent, Jacob Stern, not acknowledging 
all or any of the matters which in the said petition 
of appeal are contained, to be true, for answer there-
to, nevertheless, says that admits that a decree waR 
on the 22nd day of January, 1927, made and entered 
in the Court of Chancery in the cause for the pur-
pose mentioned in the said petition, as is therein 
stated; but as to the substance and form thereof this 

. respondent prays to refer thereto when the Pame 
30 shall be produced, and this respondent is advised 

and believes that the said decree is agreeable to 
equity and he prays that the same may be affirmed 
with costs to be adjudged to this respondent. 

THOMPSON & HANSTEIN' 
Solicitors for and of Coitnsel 

with Defendant-Respondent. 
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EXHIBIT D3. 
9/12/26L. 

CHELSEA TITLE_AND GUARANTY COIVIP ANY 
CI-IELSEA NATIONAL BANIC BUILDING 

Atlantic City, N. J. 
May 28, 1926 

Pursuant to application No. 9378 the "Chelsea l O 
Title and Guaranty Company" will, upon the sur-
render of this certificate, the payment of the prem -
ium and expenses, and the production and record 
of the papers, hereinafter ca1led for, insure Jacob 
Stern or nominee as owner in fee of premises situate 
in the Township of Mullic,a,, Atlantic County, Ne-w-
Jersey, more particularly described in schedule here-
to annexed to the amount of ............... Dollars, 

. against alTiiens or defects in title, except the follow-
ing, which may now exist, and will ~e made excep- 'zo 
iions in the policy unless removed, viz: 

NOTE-No liability assumed after this date; if 
settlement is postponed search should be continued. 

Where insurance is under a mortgage, the produc-
tion and approval of the bond and mort gage will be 
required before issuing policy. 

It will not be guaranteed that there are any build-
ings or improvements on the land intended to be in-
sured. 

This Company will not assume any responsibility 30 for unpaid gas, electric light, sewer or other cor-
poration claims NOT LIENS; nor for the proper ex-
ecution of papers until approved by it; nor will it 
perform the work required for the removal of any 
proper exception. Counsel should be employed where 
legal services are required. All papers should be 
submitted for approval BEFORE settlement day. 

Jersey State Ubrary 
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1. Tenure of present occupants. 
2. Rights of way, not of record. 

. 3. Any variation in location of lines, or dimen-
sions, encroachments, objections or easements which 

' an· accurate survey, showing all physical conditions 
including ways, buildings fences and windows would 
d . ' ' 1sclose, or which are visible or are known to the 
Insured. 

4. Loss or damage by reason of mechanics' lien 
10 claims not filed or of record at this date. 

5. Taxes, water rents and municip al claims for 
the year 1926. Amount $255.20. 

6. Liability of premises for municipal improve-
~ents, such as grading, curbing, guttering, paving, 
s1~ewalks, sewers, water pipe, etc., constructed or 
being constructed, but not assessed. 

7. Subject to rights of Delaware & Atlantic Tele-
graph & Telephone Company to construct and oper-
ate lines, erect poles, etc., as granted by Annie M. 

20 Coughlin to said Company, September 15, 1916, Deed 
book 577, page 42. 

8. Subject to rights of the public in all Streets 
Aven?-es _or Roads running through or abuttin~ 
premises 1n question. 

9. Except right of way of Camden & Atlantic Rail-
road, now the West Jersey & Seashore Railroad. 

~O. The interest as Trustee of Stephen Colwell 
which became vested in Abraham Brownino· throuo•h 
Declaration of Trust dated April 27, 1866 and te-

30 corded in Deed bool,{ 28, page 481, still remains out-
standing in said Browning or his successor in trust. 

11. Subject to terms of Agreement of Sale made 
by Harry Garber and wife and I-Iarry Latt and wife 
with Jacob Stern 
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12. Mortgages : 

I-Iarry Garber Dated April 28, 1926 
to Recorded May 3, 1926 

James Ruberton, Jr., and Secures $30,000 in 2 
Rose Ruberton, his wife years @ 6% 

Subject to terms thereof. . 
13. An affidavit should be produced showing the 

following Judgments and Rec?gnizances are no~ 
ao'ainst our William G. Coughlin former owner of 

5 • 
premises in question, viz: 

North Jersey Quarry Co. 

vs. 

W. J. Coughlin 

Judgment. 
N. J. Supreme Court 

Entered March 11, 
1915 

Damages $2257 .58 
Costs 36.78 

2294.36 

10 

Judgmei1t 20 

Alfred W. Booth & Bro., 
vs. 

William Coughlin et al 

William F. Burns, Prin., 
William, Coughlin, Surety 

to 
United States 

N. J. Supreme Court 
Docketed from Hud-

son County 
January 28, 1926 

Damages $850.02 
Costs 47.12 

897.14 

U. S. District Court 30 
Recognizance # 10239 
Entered July 10, 1923 

Amount $1000. 
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Same 
to Recognizance # 10261 

Entered July 12, 1923 ! 
U. S. District Court 

same Amount $1000. 
14. Production and recordin°· of deed from Harry 

Garber and wife and I-Iarry L:tt and wife to the in-
sured . · 

Wm. M. Wallace-
ALL THAT LOT, TRACT or parcel of land and 

i O pr_emises hereinafter particularly described situate 
lying and being in the ·Township of Mulli~a in th~ 
?otu~ty of Atlantic and State of New Jersey and ly-
ing between Second Street and Seventh Street ( or 
Hammonton Ave nue) and North of the Camden and 
Atlantic Hailroa?-, now known as the West Jersey 
and Seashore R.a1lroad and as also shown on plan of 
lots in Division H-East Hammonton, Atlantic 
~ounty, New Jersey. Said lands to be more par-
ticularly bounded and described as follows: 

20 BEGINNING at the point of intersection of the 
center line of Camden and Atlantic Railroad now 
the W e~t Jersey and Seashore Railroad with the 
center hne of Second Street and extending thence 
(1) In a Northeastward ly direction in and alono· 

the center line of said Second Street, Six Hun~ 
dred ( 600) feet more or less to the center line 
of the State Highway ( or White Horse Pike or 
Agazziz Street) thence 

30 
(2) In_ and al~ng the center line of the road as afore-

said and 111 a N orthwestwardly direction Four 
Thousand ( 4,0_00) feet more or less to ; point 
of the center line of Seventh Street (Hammon-
ton A venue) the nce 

( 3) ~n a ~out hwest~ard ly direction in and along 
the said center line of the said Seventh Street 
(Hammonton A venue) Six Hundred ( 600) feet, 

(4) 
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more or less to the center line of the said Rail-
road; thence · 
Along the said center line of the said Railroad 
in a Southeastwardly direction, F ·our Thousand 
(4,000) feet, more or less to the point of begin-
n1ng. 

It is hereby agreed and understood that the fol-
lowino· lots as shown on the plan of lots above re-
f erred to, are excepted from the above described 
lands: 10 
Block #3 -Lots #13-14-15-16 and 17 
Block #5 -Lots #13-14-15-16 and 17 
Block #6 -Lots #10-ll-12-13-14-15-16-17-18-19 and 

20 
Block #12-Lots # 11-12-13-14-15-16-l 7-18-19 
Block #13-Lots #l-2-3 and 17 
Block #14-Lots #l-2-4-12-17-26-28 and 29 
Block #15--Lots #l-3-4-5-6-7-13-14-15-16-17-23-25-

26-27 -28 and 29 
Block # 16-Lot # 1 

EXHIBIT D9. 

An n a M. Coughlin 
(land-owner) widow, 

and 

. Agreement 
Date-September 15, 1916 
Ack-October 11, 1916 
Rec-April 26, 1917 Delaware and Atlan- , 

tic Telegraph 'and · 
Telephone Company 

Book 577, page 42 &c. 
Cons-$75.00 

Party of the first part received $75.00 for which 
she hereby grants to party of the second part, its 
successors and assigns, the right, privilege and au-
thority to construct, reconstruct, operate and main-

20 

3·0 
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t.ain its telephone and telegraph lines and appli-
ances, including poles, anchors, brace-poles, cross-
arms, cables and wires, on, over, and along the high-

. way known as White Horse Pike, abutting my prop-
erty in Mullica Township, Atlantic County, New Jer-
sey, between the land now or late of the Magnolia 
Park Association and the land now or late of Jam .es 
Gwyn, and the further right to permit others to use 

l O the said lines and appliances; and the right to cut 
down from time to time all trees between the curb 
line and the property line, except trees expressly 
planted or used for shade trees, so long as said land 
remains covered by underbrush and trees. When 
said land is improved so that the hazard from fire 
is removed, then the right hereby conveyed to so cut 
the trees is terminated. 

Said poles shall be located north of and adjacent 
to the north curb line of the highway now or later 
to be laid out, of the White Horse Pike, and clearing 

ZO the streets running in a general northwardly direc-
tion and intersecting the said White Horse Pike. No 
wires or cables to be lower than 20' above the grade 
of streets. 

The telephone Company shall pay $1.00 each for 
all poles, in excess of 50 erected under this grant. 

Not more than 3 storm-guys shall be erected along 
my property, each of said sform-guys to consist of 
2 anchors and 1 brace-pole; said storm-guys to be 

30 removed at an_Y time upon request of myself, my ex-
ecutors or assigns. , 
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New Jersey Court of Errors and Appeals· 

Between 
HARRY GARBER, et al., 

Compla,inants-Appellants, 
and 

JACOB ST 'ERN' 
Def enda11rt-Respondent. 

ON APPEAL FROM CHANCERY. 

APPELLANT8' BRIEF. 

STATEMENT. 

Vendor's bill to compel specific performance of 
agreement concerning real estate. Decree of dismis-
sal from which complainants appeal. Agreement pro-
vides: 

'' That they, the said parties of the first part, 
will well and sufficiently convoy to the said par ty 
of the second part, his heirs and assigns, by deed 
of general warranty free from all encumbrances 
except as hereinafter mentioned, on or befo1·e 
the fourteenth day of June, 19·26, all that ,x, ,x, ij., 

and as also shown on plan of lots * ,,, "'' which 



• 2 Appellants' Brief 

plan or map is attached hereto and is to be con-
sidered a part hereof. 

Settlement to be made at the offices of the 
Land Title and Gua.ranty Company, New Jersey, 
of Camden, New Jersey, or any other r eputable 
title company in the State of New Jersey, on 
or before the fourteenth day of June, 1926. Title 
to be good ,and ma,rketable a.nd such as will be 
insured by the title compa .ny or companies as 
above stated.'' 

Respondent claimed that the title company would 
not insure and that the premises were not free of en-
cumbrance. The decree finds that the appellants 
could not grant a marketable title free from encum-
brance. This is broader than the Court's conclusion 
and at variance therewith. At page 163 the opinion 
reads: 

"The title on the day set for settlement, was 
such as would be insured by the title company, 
excepting the right of way, and the rights of the 
telephone company to maintain poles and 
wires." 

By the plain language of the opinion the bill was 
dismissed solely because of the existence of the tele-
phone poles of D. & A. T. & T. Co. comprising its 
main line from Philadelphia to Atlantic City. 

ARGUMENT. 

The opinion states six objections to the title prof-
fered by appellants (p. 161). 

The first is dismissed upon the ground that it was 
not made at the time set for settlement, it could have 
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been removed at that time and it was not discussed 
in the brief and was therefore deemed to he waived. 

The s.econd: That the Chelsea Title and Guaranty 
Company was not at that time prepared to insure the 
title, was not t.rue in fact. 

The third: ·' That the Pennsylvania Railroad Com-
pany had a right of way over a portion of the pre-
mises,'' was disposed of adversely to respondent at 
the hearing, because the map accompanying the 
aoTeement and made a part thereof, shows the exis-
t:nce of the right of way. The same applies to the 
fourth objection. 

Passing the fifth objection for a moment. 
The sixth objection concerns a supposed interest 

outstanding in Abraham Browning as trustee. It 
was a dry trust and no mention was made of it by 
The Land Title and Trust Company and it · had 
agreed to insure without excepting the interest. The 
Chelsea Company :finally eliminated it, admitting its 
error. The Vice-Chancellor disposes of it (p. 163) 
as follows: 

'' I am not inclined to view with great serious-
ness the exception in the title sheet of the inter-
est, if any, of Abraham Browning in the tract. 
It is admitted that no such interest exists, and 
the title company thereafter promptly removed 
it as an exception.'' , 

This brings us to the remaining obj,ection, to wit, 
the poles · which the Vice-Chanc ellor adjudged were 
an encumbrance and prevented performance by ap-
pellants. 

The description (p. 4) calls for, "Six hundred feet 
more or less to the center line of the State Highway" 
( or White Horse Pike or Agazziz Street). The poles 
are along the highway and have been there for years 
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(pp. 38-39). Respondent's agents, '11aylor & Soloff, 
were upon the premises before and after the execu-
tion of the agreement and it should be found as a 
fact that they knew of the existence of the poles (pp. 
38-77). 

It may be· that this Court will feel impelled to say 
that the presence of the poles was a sufficient legal 
excuse to iustify resp ondent's refusal to accept title, 
but ma.nifestly it was not his reason for doing so. 
The record demonstrates that he agreed to buy, as a 
pure specu lation, and when he found he could not 
"mA.kc a 011ick turn/' he sought any technical ground 
of escape from his obligation. By the terms of the 
a <2_Teement ( n 8) resi::)Ondent. was permitted to enter 
into possession only after settlement. In fact he en-
tered jnto possession shortly after the agreement was 
signe·d (p. 65 L placed "For Sale" signs upon the 
premises (which were unimproved) to the number of 
six) and some as late as July 13th (p. 24), weeks rlfter 
he repudiated his agTeement (p. 65) and were there 

. -
at the time of the hearing. See photographs. 

Taylor & -Soloff were a2;ents of resnondent to sell 
the lands for him (pp. 93-94) and thev huilt and main-
fained the signs for the benefit of resnondent ( p. 64). 
The settlement certificate of Land Title and Gn?lr-
anty Company made no reference to the interest of 
A.braham Browning, it did refer to the rights of the 
telephone company (11. 136) . It was procured bv ap-
pellant on March 4th and Soloff was 1 so notified (pp. 

- 18-19) . No obiection was offered until two days be-
fore date fixed for settlement when T·aylor said, "we 
don't care for the poles" -(p. 211). 

rraylor 's action in refusing title for the reasons al-
lcg;ed was insincere and transparent . 

He was familiar with the Chelsea Title settlement 
certificate when he appeared for settlement (p. 89) 
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and had all necessary papers executed by Stern and 
was prepared to pay, &c. (p. 92). But notwithstand-
ing the agreement made the map a pa.rt of it, and not -
withstanding· the map delineated the railroad Taylor 
had detern1ined when he entered the title office that 
he would not · perform until the company would in-
sure fre@ of the rights of the railroad (p. 96) : 

'' Q. You don't know now whether, if there had 
been nothing· on the settlement certificate except 
the right of way of the Camden and Atlantic 
Railroad Company, whether or not you would 
ha.ve rescinded the contract? · 

A. I don't know. 
Q. What is your best judgment now, looking 

backwar<l, if that had been all there was in jt,, 
wonld you have rescinded it? 

A. I can't say what I might have done. 
Q. Did that make a serious impressio11 on your 

mind, the rL2;ht of way of the Camden and Atlan-
tic Railroad? 

A. Yes. 
Q. You were going to insist on that occasion, 

were you not, that unless that exception was re-
moved yon would not take this title? 

A. I was. I was going to insist on a g·ood and 
marketable title.'' 

This was a display of bad faith. 
The tract of la.nd is 600 feet on Second Street and 

runs between the centre line of Camden and Atlantic 
Railroad to the State Highway (White Horse Pike) 
a distance of 4000 feet. 

From all of the foregoing, and other evidence not 
alluded to, we contend that the objection to the en-
cumbrance of the poles was not in good faith and 
that there was both waiver and estoppel. 
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Early in March, if -not before, respondent knew of 
the poles and must he charged with knowledg ·e that 
the encumbrance could not be removed. He should 
have immediately notified appellants that they could 
not perform, and that he would not buy with the poles 
existing. To the oontrary he emphasized this indif-
ference to the presence of the poles by taking posses.:: 
sion through the erection and maintenance of '' For 
Sale'' signs, some ,erected after the attempted rescis-
sion and continued at least to the date of trial. The 
Vice-Chancellor ga v,e no consideration to this phase 
of the case, which we think caused him to fall into 
error. The single ground upon which he rested his 
decree cannot be justified. 

It is respectfully submitted that the decree should 
be reversed, and a decree entered compelling specific 
performance. 

COLE&GOLE, 
Solicifolfs -a,nd of Counsel 

with Appellants. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

HARRY GARBER, et al., 
C omplaiina,nts-A ppellants, 
v. 

JACOB iST 'ERN ' D·efenda ,nt-Respondent. 

ON APPEAL. 

BRIE ,F OF DEFENDANT-R1EiSPONDENT. 

The complainants brought their suit for the speci-
fic performance of the contract in question, alleging 
that they were, at the time fixed for settlement 
ready, willing and able to perform. The contract 
provided that the complainants were to convey to the 
defendant the premises in question by (1) deed of 
general warranty, (2) free from all encumbrance 
(3) with a title that would be good and marketabl~ 
and such as would be insured by the Chelsea Title & 
Guaranty Company. Time was of the essence of the 
contract. 

The parties appeared at the Chelsea Title & Guar-
anty Company, which was the title company agreetl 
upon by the parties, on the day fixed for settlement, 
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and the complai1.1ants then offered the deed which 
was marked in evidence, and the defendant declared 
himself ready to make settlement, if the complain-
ants would give such title as the contract called for. 

The Court found that the con1plainants were not 
able to give a good and marketable title clear of all 
encumbrance by reason of the existence of telegraph 
poles erected by virtue of Exhibit D9, and dismissed 
the bill. 

It is submitted that the learned Vice-Chancellor 
was entirely justified in finding that the existence of 
telegraph poles on the premises in question was an 
encumbrance, and was, therefore, justified in dismiss-
ing the bill. However, there are various other rea-
sons why the bill should have been dismissed, and in 
order that this entire case may be properly before 
the Court we will undertake to argue each of the 
propositions, which we contend justify the entry of 
the decree that was allow ed. 

The deed offered in evidence as being the deed ten-
dered is Exhibit 09 on page 154. This deed is a 
special warranty deed. The testimony as to the ten-
der of that deed is on page 83. The Court found in 
respect to the deed as follows: 

'' The first objection, had it been raised at the 
time of the proposed settlement, could have been 
readily corrected. This objection does not ap-
pear to be discussed by either brief, and is ap-
parep.tly not relied upon.'' 

It is submitted that this was the deed tendered, 
and that it would not have been possible, at the time 
of settlement, to have tendered a different deed, for 
although Mr. Latt and Mr. Garber were at the title 
company, Mrs. Latt and Mrs. Garber were at their 
residences; although a witness testified that they 
were prepared to come to the settlement. 
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'' Q. Mr. Perone, you took those acknowledg-

ments. where 1 
A, Tw~ o(them at the title cornp~ny. 
Q. What two at the title compa.ny1 
A. Well, Mr. Latt and Mr. Garber. 
Q, Mr, Latt and Mr. Garber at the title com-

pany and where did yoq take Mrs. Latt and 
Mrs. Garber f 

A. At their residence. 
Q. They were not a.t the settlement f · 
A. They were prepared to co~e at the settle-

ment.'' (S. C., 84,) 

In regard to whether or not this objection was 
argued, reference is made to the very first page of 
the_ respondent's brief filed with the Vice-Chancellor, 
whwh, although not a part of the printed record, 
should ?e. consid .ered by this Court for the pµrpose of 
determ1n1ng whether or not the point was raised. 

The . title was to be free from all encumbr.~1~ce. 
~he existence of the :right in the Delaware and Atlan-
tic Telephone, and Telegraph Company to maintain 
and erect po~e~ is, by virt_ue of a re.corded agreement, 
marked Exh1b1t D9. Tlns clearly Gonstituted a11 en-
cumbrance. · · · 

"Th~ rig:ht of an owner of an estate to erect 
flJ':d m.a1nt~1n., or to cause to be erected a11d main-
t.am.ed, a lm.e of telephon~ poles .over an estate 
of another for the benefit of the former, is an 
easement." 

Yea ,ger v. Tuning, S6 Northea_ster;n 657; 19 
L. R. A. (n. s.) 700. 

"The general doctrine of the law is that an 
easement upon the premises conveyed is a breach 
of the covenant against encumbrances.'' 

Propper v. Colson, 86 Equity 399 at 401. 
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As the Vice-Chancellor well said : 
'' The existence of an easement upon premises 

conveyed is a breach of a covenant against en-
cumbrances. Propper v. Golson, 86 N. J. Eq. 
399. 

Under a contract to convey real estate 'by a 
good and marketable title free and clear of all 
encumbrances ' the vendor is bound to have and 
tender a title free from encumbrances. Simpson 
v. Klipstein, 89 N. J. Eq. 543. n ( S. C., 162.) 

The right of the railroad, while not. considered by 
the learned Vice-Chancellor, was certainly an encum-
brance upon the title. 

The rio·hts of Abraham Browning, as trustee, as 
shown oi~ the settlement certificate might very we~l 
affect the marketability of the title. However, it 
mio·ht be that the trusteeship there created was 
pu;ely a naked trust, and if such wa~ _the case, of 
course, it would not affect the marketability. . 

In addition to the above, the contract provided 
that the title would be such as would be insured by 
the Chelsea Title and Guaranty Company. The 
Vice-Chancellor found as follows: 

"The title on the day set for settlement, was 
such as would be insured by the title c~mpany, 
exceptino· the rights of way, and the rights of 
the tele;hone company to maintain poles and 
wires." ( S. C., 163.) 

In addition to the exceptions referred to ~Y the 
Vice-Chancellor the title company would only insure 
on the day in question subject to the rights of Ab-
raham Browning, as trustee, for Stephen Colwell. 

The settlement certificate had been made by a man 
by the name of Wallace, who had bee~1 engaged es-
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pecially to search ·this title, and to issue a settlement 
?ertificate for it, which settlement certificate was 
issued as the act of the Chelsea Title & Guaranty 
Company. 

"Q. JYir. Lambert, there isn't any doubt that 
an application was made to tho Chelsea Title 
Company for the examination of this title 1 

A. That is true. 
Q. And what did the title company do with 

regard to examining or having this title exam-
ined 1 

A. vVe let the title out on ,a special contract to 
a man by the name of William H. Wallace of 
Newark. 

Q. Who has an office in the Chelsea Bank 
Building1 

A. He has an ofnce in the Chelsea Bank. 
Q. And you engaged him to search this title 

for you 1 
A. Yes, sir. 
Q. Engaged him to issue a settlement certifi-

cate for you 1 
A. To run the exceptions for us subject to our 

approval, yes, sir. 
Q. And when a settlement certificate was is-

sued that was the act of the Chelsea Title Com-
pany, I presume 1 

A. Yes, that is ordinarily true. 
Q. And the settlement certificate that the Chel-

sea Title.Company issued on this title to Tavlor 
and Soloff is this settlement certificate ma;ked 
D2 for identification and bearing Chelsea Title 
Company application number 9378, is it not 1 

A. Yes, sir. 
Q. And that is the settlement certificate your 

company issued 1 . 
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A. Yes, sir. 
Q. For this settlement to be held on the four-

tm~nth of June? 
A. That is right. 
Q. Your company was unwilling, was it not, 

on the f'ourt-eenth of Juh 'e to in·sur •e this title 
clear of all encumbrance? 

A. Impliedly was by the - well, not impliedly 
was, ahsolutely Wtts, yes, ttnd still are in accord-
ance with the terms uf the agre ·ement. 

Q. On the fourteenth of June your company 
was unwilling 'to issue a poli ·cy of insurance on 
this title unless it included among other excep-
tions the Browning deed? Isn't that true? 

A. W·ell, that is -only impliedly so. We had 
accepted the settlement certificate of Mr. Wal-
lace ahd no question had been raised ·officially to 
the title company aslfrng us to rem:ove it. 

Q. Wasn't Mr. Wallace the one whom you had 
authorized the doing of the work in connection 
with this? 

A. Yes. 
Q. Y·ou reH.e'd on his w·ork1 
A. We relied on his work. 
Q. Anything that he did in regard t•o this title 

was all right with the title ciompany, was it not, 
A. iSo far as putting except:rons ·on \Vere con-

cerned but ho anthority to tenrove them. 
Q. S,o th-at the settlem ·ent ·certificate as issued 

shows the ·exceptions yo11r ·c-0mpany considered 
to be against the title 011 that date? 

A . . That is right. ·" (S. C., 80, '81 and 82.) 

The settlement certificate as issued showed the 
right of Abraham Browning as an -exception. Sub-
sequently, and on July 5th of the same year ., the 
Company determined that the Browning interest did 
not affect the title. 
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"Q. Can you tell us about when it was that 
you came to the conclusion that it would be all 
right to insure that deed? 

A. I believe we got a decision from our solici-
tor on July 5th.' ' 

The effort at settlement under the agreement in 
question took place on June 14th, several weeks 
prior. So it is quite apparent that on the day in 
question the Title Company considered the Brownino· • b 
deed to b€ an exception, and in addition to the fi.ndino· 

- b 
. of the Court, that the title company would only in-
sure ~ubject to the exception of the rights of way, and 
the rights of the telephone company, it would also 
have be,en proper for him to have found that the title 
company would have an additional ex:ception in the 
way of the Browning deed. 

The parties had contracted with the distinct ,agree-
ment that the titl€ was to be such as would be insured 
by a certain classification of title companie ·s, and 
agreed between themselves that the Ghelsea Title .and 
~uaTanty Company should be the title company to 
111s'Lue. The Chelsea Title Company refused to in-
sure the pToperty as being clear. The defendant was 
not obliged to take .a tii.Ue that would be subj -ect fo 
exceptions in a title policy, nor would he· be required 
to take any title unless it would be absolutely insur ,ed 
by the Chelsea Title Company. It is immaterial 
whether or not the -Chelsea Title Company subse-
quently determined to remove the Browning -deed as 
an exception, inasmuch as on the day in question it 
would only issue its policy subject to the rights under 
that Browning deed. This was not in accordance 
with the contract, and whether the title company .. viras 
rig·ht or wrong so long as it was acting in good faith, 
there could be no question of the right of the def en~ 
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dant to insist upon a clear title policy . This right to 
insist upon the title policy has been decided by the 
Court favorable to our contention, in the case of Love 
v. Fetters, 98 N. J . L. 784. 

Appellants' counsel's brief undertakes to· argue 
that the respondent entered into possession before 
the time of settlement, and bases his allegation in 
that respect upon the fact that a real estate firm, 
Taylor & iSoloff, who were mere ly the agents for the 
respondent in an effort to sell· the property, caused 
certain signs to be erected upon the property. These 
signs were merely "for sale" signs, and boro the 
name of Taylor & Soloff. A photographic copy of-
fered in evidence, but not printed with the state of 
the case, shows that said signs make no reference to 
the respondent in any way whatsoever. 

Appellant's brief also refers to the fact that one 
of these signs was erected considerably after the date 
of the attempted settlement. Such an allegation 
should not have been made without a recital of the 
attendant circumstances. Mr. Taylor, of the real 
estate firm of Taylor & Soloff, whoso signs were on 
the premises, testified that within a couple of days 
after the contract of sale had been entered into, he 
instructed a sign man to put up all the signs that 
were erected on the premises; that all tho signs that 
were erected on the property were ordered at' the 
same time, and the reason tha.t one of the signs was 
erected after the time of the attempted settlement 
was because the sign man was not able to erect it any 
sooner. 

'' Q. Are you of Taylor and Soloff? 
A. I am. 
Q. Are your signs on some part of this land f 
A. They are. 
Q. Who caused them to be put there? 
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A. We did. 
Q. By that you mean Taylor and Soloff? 
A. Taylor and Soloff. 
Q. How many signs are there? 
A. Six-five-two doubles and one single. 
Q. When were they put there? 

9 

A. They were placed there a bout ten dayr-, 
or fifteen days after the agreements were signed. 

Q. Wasn't one of those signs placed there n s 
late as July thirteenth? 

A. Yes, I beg pardon; one of them wasn't 
finished a.t that time, it was a large sign. 

Q. I ask you wasn't one of them put there as 
late as July thirteenth? 

A. I don't know the exact date but I know it 
was put there later. 

Q. After June fourteenth, wasn't it? 
A. I think so. 
Q. You caused that to be done, didn't you? 
A. We did. 
Q. 1Still there, isn't it? 
A. I think so. 
Q. Can you identify that one of the photo-

graphs that was put there after the date of the 
rescission? 

A. These are the signs. 
Q. Which one is it, I mean °? 
A. This is the sign that was put there later. 
Q. That is Exhibit ,CG, that he refers to. For 

whom were you trying to sell this land under 
these signs? 

A. Jacob iStern. 
Q. The defendant in this case 0? 
A. Yes. 
Q. H.ad authority from him to sell it "? 
A. Yes, sir. 
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Q. And acting under that you put the signs 
up? 

A. That is right. 
Cross-examination. 
By Mr. Hanstein: 
Q. Did Mr. Stern have any interest in the 

business of Taylor and Soloff? 
A. No. 
Q. When you say you were trying to sell this 

land for 1\1:r. Stern in what way were you acting? 
A. As his broker. 
Q. Did you personally put up these signs 0

/ 

A. No, Franklin Brothers put up those sign s. 
Q. When did you instruct them to put them 

up? 
A. About five days after the agreement was 

signed, or two days. 
Q. When did you instruct them to put up this 

sign that was erected on the fourteenth of July? 
A. At the same time we gave the order for all 

of the signs at the same time. 
Q. When did you tell him to put them up 0? 
A. As soon as he could get them finished . 
Q. When did you find out that he erected a 

sign on the fourteenth of July? 
A. Well, we didn't know exactly what day that 

big sign was put up there but we know that it 
wasn't put up when the rest of them were placed. 

Q; Was it in fact erected subsequent to the 
date of settlement, the date fixed for settlement? 

A. I am not sure about that. I think so. 
Q. You think it was? 
A. I think so. 
Q. Had you between the intended date of set-

tlement and the time of the erection of that sign, 
given any instructions to Franklin in regard to 
the sign "! 
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A. No. 
Q. Did you know he was going to put it up? 
A. We did. 

11 

Q. Didn't you know that he had rescinded this 
contract on the fourteenth of ~·J.;;u:;n~e~?-.-~----
cance e or er for the sign, 1at ig sign was 
a thirty-foot sign and we had to ake it anvhow 

"E._, 'N'e couidn 't rescind, we did-we cou n 't 
we had given the order for all of the signs at the 
same time and on account of his being so busy 
he couldn't get the large sign at the same time 
he did the smaller ones. 

Q. Was anything done by Taylor and Soloff 
subsequent to the date of the intended settlement 
with relation to the sig:ns towards directing their 
erection ? 

A. No. 
Q. This large sign was put up purely as a part 

of the original contract? 
A. That is right.'' (,S. C., 63-64-65 and 66.) 

It is quite obvious from the above excerpt from the 
testimony that the erection of the signs did not con-
stitute possession in the first place, and in the second 
place, whatever it did represent it did not represent 
any action on the pa.rt of the respondent. 

It is contended that th e entire burden of showing 
performance was on the appellants. They had to 
show a performance on the day fixed for settlement. 
They did not offer a general warranty deed; their 
land was encumbered; the title company would not 
insure it. The decree of the Vice-Chancellor dismiss-
ing the bill was justified by the facts and the la,v of 
the case, and the decree should be affirmed. 

THOJYIPSON & HANSTEIN, 
Sol'icdors f or and of Coiinsel 
with Def enclant-R espondent. 




