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18:2-1.1 : Reproduction of forms.
(a) Subject to conditions and requirements hereinafter
described, the Director will accept, for - flllng purposes,

* reproductions of flat, printed return forms in lieu of the
" official forms printed and furnished by the Director. Card
or tab-type return forms may not be reproduced.

(b) In order to be acceptable for filing purposes, repro-
ductions of flat, printed return forms must meet the follow- . -
ing conditions and requirements:

1. Reproductions must be facsimiles of the complete
~ official forms, for the proper tax period, produeed by
photo-offset, photoengraving, photocopymg or other sum-

lar reproductlon processes. . ,

2. Reproductions must be on paper of substantlally
the same weight and texture, of a quality at least as good
as that used in the official form and of any color.

3. Reproductions must be of the same size as that of
the official form, both as to the overall dimensions of the
paper and the image reproduced thereon.

4. Format of pages shall adhere to the following:

i. It is preferable that both sides of the paper be
used in making reproductions. However, reproduction
on one side will be acceptable; ‘

ii. All reproductions must result in the same page
arrangement as that of the official form and the spacing.
of the printed matter on each page and the fold must
be the same as on the official form;
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L ~18 2-2 1 Apphcatlon

18 2—1 1

4

numerrcal order;

B 2 Each separate page must be clearly 1dent1f1ed by
lrstrng at the top of the page the taxpayer’s-name, the
- Federal identification number and the approprrate New
Jersey serral number ' ; :

v 5. The. qualrty of the reproductron of the pnnted
' matter must be. substantially’ the same as - “that of the

Separate pages must be fastened together in -

- 18 2—2 3 Fallure to file return on tlme -

(a) On or before December 8 1987 any taxpayer farhng’ 5

:;to file. a return Wwithin - ‘the time prescrrbed by the -act -
1mpos1ng a partrcular tax- shall be lrable for the followrng

official form and the frlled-m mformatron must be entrre- :

-ly legrble P

NG

" 6. The taxpayers full and correct name. and address

) ) and the identifying number ‘as it appears onthe form -

: furnrshed by the Director must be typed or legrbly prmted
. on the reproductron ’

7 Reproductron of forms may be made after msertron

CA late frlmg penalty of $2 00 for each day that the._ .

, return is delmquent plus ___41\‘,

N

DEPT or TREASURY—TAXATIONf 2

2. A penalty of- f1ve percent per month or fractron i
thereof of the total tax lrabrlrty not to exceed 25 percent ‘

of such tax lrabrl‘ y

(b) On and after December 9 1987 any taxpayer farlmgv,' '
.to frle a Teturn - within- ‘the trme prescrrbed by the act

1mposmg a partrcular tax: shall be hable for the followmg

g g‘of the tax- computations. and the other requrred 1nforma- .

tion. However all srgnatures on forms to be filed must *

R " be orrgmal s1gnatures affrxed subsequent to the reproduc— -
: A s of such tax lrabrlrty

thOIl pI‘OCGSS N ‘v L

L 8 The D Drrector does not approve ‘or drsapprove the N ‘,’1(0) Both penaltres set forth m (a) and (b) above shall be
. specrfrc equrpment or process used in reproducmg official - -

. forms, but requires only that the reproduced forms satrsfy

- the. stated conditions. It should be noted however that
'photostats do not meet all of the above condrtrons

= ~spec1frc writing medium or style of wrrtrng to be used, but

o

- month thereafter.
L computatrons R
9. ‘The Drrector does not approve or drsapprove the - -

‘requires that-the filled-in' information on the" reproduced g

. form be of good quality black-on-white, with handwriting had  total tax liability for 1987 of $10,000.00. In addi- -

K “tion*to. the unpard tax the taxpayer owes the followrng 7

o fof satrsfactory legrbrhty PR
al v__R 1974 d. 182 effectlve July 3 1974
 Seet 6 N.LR: 250(c) 6NJ R 328(a)

‘ ‘SUBCHAPTER 2 PENALTIES AND INTEREST

" “This subchapter is. applrcable to penalty and mterest
rmposrtrons made ‘on and after October 1, 1975; pursuant to..

t_.v'vUnrform Procedure Law as amended to and 1ncludmg P. L‘
.‘1987 c76 e

L ;:L,rs 2—22 Tax laws affected '-;jfff

L The provrsrons of the State Tax Unrform Procedure Law B
. and- this subchapter shall-apply to any tax which is payable

“toor collectible by the Director. of the. Division of Taxation,
unless the law imposing such tax specrfrcally provrdes that .

i+ - the; State Tax Uniform Procedure Law and- this- subchapter
N shall not apply, or unless the specific provrsrons ‘of the law
.. imposing such tax, provrde for penalty and interest which is:.
7 different from - the. .provisions . of -the ‘State Tax Unrform f

Procedure Law and thrs subchapter e o

 P.L.1975, ¢.177, approved August 4, 1975 and the State Tax -

{

1.
part of a ‘month . that ’—’the return is delmquent

A late filing penalty of $100 00 per month or any .
plus ;

) A penalty of frve,percent per month or any part of, Lo
a month of the total tax lrabrlrty not to exceed 25 percent_" —

1A corporate taxpayer frled its. 1987 corporatron i

“business tax return with a due date of Aprrl 15,1988 on

- June 1, 1988, -The return is 47 days late.’ The taxpayer_'

In addmon, thie. taxpayer wrll be hable for mterest (see N.JA. C 18:2-2.4) and'
.+ may be liable for other penaltres (see, for example, N ALC.
b 54A: 9—6) o Do

182—24andNJSA

unposed on the first day. followmg the original due date" of - ; R
- ‘the return and on the same calendar day of each succeedmg o
' The followmg are exampleS\ of penalty. :

amounts:
o Delmquency penalty $100 00 per month for R L
" two-months D" $ 200 00 o
"Late filing' penalty frve percent per month B S
-, .-of the tax liability e e
7 5% % 2 'months = 10 percent of $10 000 00 $ 1000 OO L LI
Tax habrhty ' . : ; - $10.000.00° Ve
e : Total $11,200 00* -
= *In- addmon ‘the taxpayer wrll be hable for mterest (sec N.J. AC 18: 2—2 4)yand
.+ may be liable’ for other penaltres (see, for example, N J A C 18: 2—2 4 and N.J: S A e
54A9—6) : . e
, 2. An 1ndrvrdual taxpayer frled the 1687 NJ—1040 due
, ;on or before Aprrl 15,1988 on October 16, 1988. The ' . =
e return is srx ‘months and one- day late. In addition to a = .-
- $1,200.00- outstanding tax liability on Aprrl 15, 1988 the R
i »taxpayer owes the followmg amounts R
Delmquency penalty $100 00 per month for SR ST
© ' seven months. : $ 700 00 S
. Late filing’ penalty frve percent per month of o R
. .- the  tax liability not- to exceed 25. percent $ 300 00 R
'?:*-Tax Llabllrty DU Lo $1,200 00 “\(“,
L '. ( L Total $2.200.00* ;
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718 :2-2.4 Fallure to pay on tlme, extensrons of tlme to pay - f .

(a)" Any ' taxpayer failing to pay a.tax within the tnne
prescribed by the act imposing-a particular tax shall pay,
addition to the unpard tax, the followmg i :

1. Interest on said tax at the rate of one percent for

‘each ‘month or fraction thereof that the same remains.

unpaid, to be calculated from the date the tax was origi-
nally due until October 1, 1975, and at the rate of one
. and one-half percent per month or fraction thereof from
- .October 1,-1975 to the date of ‘actual payment or until
December 8, 1987, whichever is earlier. -On and after.
‘December 9, 1987, interest on the unpaid tax shall be

- -charged at an annual rate of five percentage points- above -
_the prime rate, compounded daily upon the amount that
remains urnpaid, calculated from the date the tax was

originally due until ‘the date of payment. Interest on
penalties which are assessed on’and after December 9,
1987 shall be charged at the same rate from the date the
penalty is assessed until the date of payment

2. Asum equrvalent to five percent: of the tax shall be

added to the amount of the tax asa penalty

(b) The following examples apply only to tax llabrlrtles
paid prior to December 9, 1987:

1. Taxpayer failed to pay a tax that was due on Aprrl

15, 1975. - On January 15, 1976, the Division of Taxation -
. imposed interest ‘and penalty charges for such failure.

Interest will be calculated from April 15, 1975, to October

1, 1975, at the rates in effect immediately prior to Octo-
ber 1, 1975, and at the rate of 1% percent for each month -

~or fraction thereof. that the tax remained “unpaid from
October 1, 1975, to the date of payment, plus a penalty of
+ five percent of the balance of tax due. :

2. In example 1, if taxpayer also farled to file ‘his
return (due April 15, 1975) until January 15, 1976 he
~would be subject to additional penalties set: forth in
Section 3 of this Subchapter.

3. 'On May 1, 1975, the division assessed the taxpayer
. for additional taxes due and at the same time imposed

additional interest charges at the rate of one percent-per

month.- On February 15, 1976, taxpayer offers to pay his
-~ unpaid taxes. Additional interest shall be calculated from
April 15, 1975, to October 1, 1975, at the rate of one

percent per month or fraction thereof, and from October

1, 1975, to February 15, 1976, (the date of payment) at

the rate of 1’ percent per month or fraction thereof. In:

addition, a five percent penalty may be imposed on ‘the
balance of tax due t v

(c) The followrng example applres only to tax llabrhtles
pard on or after December 9, 1987:

1. Corporatron X’s Corporatron Busmess Tax return

was due .and filed on April 15, 1988. A defrcrency of
$50,000.00 is assessed by-the Division. Payment is due.on -

July 31,1988,

The taxpayer must submrt the followmg amounts on or o
* before July 31,-1988. - : SRR :

. : 3 !
Late payment penalty frve percent of the

: - : ~$.2,500. 00

 balance of tax due
Deﬁcrency assessed ©_$50.000.00

, : $52,500 00 :
' Interest on tax, ca]culated at an annual rate of o
* the' prime rate plus five percentage points '
compounded daily from the original due date
. (April 15, 1988) until the date of payment.
_(assume July 31, 1988), plus interest on-penal-. = -
“ty, calculated at the same rate from the date
' the penalty is assessed until the date of pay--
ment. - The applicable prime rate shall be the
rates effective on January 1,.1988 and April 1,
1988, which are assumed to be ‘nine percent .
“and nine and one-half percent, respectively, o
‘for the purposes of this example : _$ 222230

(d) Where the director is authonzed by law and grants an
extension of time in which a tax shall be paid, the taxpayer
7 shall be liable for the payment of interest on the unpard tax .
“at the rate of three ‘percentage points above the prime raté,
_to be compounded daily from the date such tax was original- = -
ly due to- the date of actual payment It any or all of such’
tax is not. paid within the time fixed under the extension, the -

* interest on the amount of such unpaid tax shall be computed

at the annual rate of five percentage points above the prime

- Tate, to be compounded daily from the date. the tax was

' orlgmally due to the date of actual payment

(e) On and after December 9, 1987, whrch is. the frrst day»
; 1mmed1ately following the 90 day tax amnesty period autho- -

rized by P.L. 1987, ¢.76, for purposes of calculatmg mterest- o
* unpaid tax shall mean the total of the followmg o

1. The actual unpard tax l1ab111ty,
-2.. All penalties accrued to that date and .

PR EE

3.l Interest accrued to that date

' 18 2-25 Cost of collectlon defined

(a) Cost' of “collection “means the amount of expense
.mcurred by the State with respect to the issuance of a -
certificate of debt for, and the collection of, any-State tax

. not paid within the time prescribed by law. These expenses o
: '1nclude but are not lnnrted to the followmg B

1 Cost of postage 3 P
27 Cost of telephone, R
3 Cost of photocopymg, I

4 State. payroll hours used mcludmg all assocrated
overhead; _ ’ :
5. Cost of frlmg and prosecutmg suit;

others employed or otherW1se engaged by the State of

B -:Sup‘p. 2-20-‘9‘6..

Total $5472230

- 6. 'The cost of agents, contractors subcontractors or



2 Whether' the taxpayer farls to make books and
L records avarlable for exammatron v o

R

/,,‘.

New Jersey for the effrcrent and expedltrous collectron of -

unpard tax and

reasonably related and necessary for the collectron of any
unpard tax. : :

(b) The Drrector may, in his dlscretron nnpose the actual

the actual cost of collectron may 1mpose a, fee as follows

In the event that any State tax is not pard w1thm '

'-the tlme prescrrbed by law and the. Drrector issues. a-

2 ‘In. the event that any State t

R remains unpard’.
o ufollowmg the issuance of the certificate: of debt, and the
~ _ Director: takes: ‘any . further collection action, including but
. not limited - to; referral of the matter to the Attorney

General the greater of 10 percent of the tax or $200 00 :

o In the event that any State tax remains unpard and. v
surt is instituted against the- taxpayer for collection of the .

' certificate of .debt pursuant: to NJS.A. 5449-12, the |
o greater of frve percent of the tax or $100 00 :

tax, the greater of. 20 percent of the tax or $500 00 2

- (c) In determmmg whether the Drrector shall nnpose the-i 7
o actual cost of collection or a fee in heu thereof the follow- o
< ing: factors shall be among ‘those cons1dered ‘ S

books and records as requrred

L earlier.
'Whether. the taxpayer farls to properly marntam._

A Whether the taxpayer operates under a vordedi s

! ‘*do busmess in New J ersey;

} 5. Whether the taxpayer remrts payment whrch subse- _'
B quently ‘became: -dishonored or - “defaults on a bond or

o 6 Whether the D1rector fmds that a. taxpayer mtends
L T to leave th1s State, or to remove therefrom possessions, OF:
Sy vany property sub]ect to -any State tax;" or. that taxpayer'f._
- does any other act tending to. prejudlce delay or negate -

i proceedrngs to- assess, collect or pay any State tax :

- .as requrred

8 Whether the taxpayer s non-complrance mduces theg
’,"D1V1s1on of Taxatron to 1ssue a Warrant for Executron .

/'._corporate charter or after’ the revocatron of authorrty to.‘,i -

- respect |

of payment

(d) Any ces” nnposed as cost of collectron ‘or: in heu
_ i thereof shall be in addition to any interest or penalties, or 7
' v ’ " both, otherwise provrded by law, and shall be payable to and "
v Any other expense deemed by the Drrector to be. g recoverable by the Drrector, along with--all penaltres and

L mterest as if they were. part of the tax 1mposed

(e) Interest or penaltres shall not be assessed agamst any“

o ’ fees 1mposed as cost of collectlon orin liew thereof; howev-,
S cost” of collectron or, in lieu of ascertammg and imposing - -

DEPT or TREASURY—TAXATION

er, the ‘cost of collection may reflect the passage of time. - -

Ty v

i 18: 2—2 6 Addltlonal assessment of tax

(a) Upon audrt or mvestrgatron of a return that has been IR
-~ filed, where it is determmed that there is a deficiency with /= -
o the payment of any tax due, the-additional taxes -
shall be. sSessed together with penalties of five percent of .
.. the’ addrtlonal tax ‘and interest at the rate in effect immedi-
- ately pnor to ‘October 1, 1975, and at the rate of 11/2 percent -
~per month or fraction thereof from October 1,1975,to the
“date of. payment or’ ‘until December 8,1987, whrchever s
On and after December 9, 1987 interest shall be
) "charged at the annual rate of five percentage points above
. the prrme rate compounded darly from the latér of the date -
‘the tax was orrgmally due or December 9, 1987, to the date "
v The. taxpayer shall be given' notice of such - =
. -assessment - and a. demand made " upon him for payment

,,3' Wheth ot the ¢ axp ayer farls o secure proper hcenset,‘,‘ The followmg are examples of mterest and penalty habrhty "‘, )

 or fails’ o regrster w1th the Drvrsron of Taxatton as '
requrred R e R ol

1 On June 15, 1974 a taxpayer filed a return on. :
February 15,1976, the- ‘taxpayer was notified of an addi-. .
tional assessment and a demand was made ‘upon. him for =
: payment “The addrtronal tax bears interest at the rate of
- " ore percent per- month or fraction. thereof from the date ..
SRR vthe tax was originally. due to October 1,1975, and at the, -
“rate of 1% percent per month or. fractron theréof from -

. October 1, 1975, to. the date  of payment.
~other- securrty posted - wrth the Drvrsron or on-a Deferred B

S .,'.’:;‘Payment Plan\

o 2. Corporatron X was a frscal year taxpayer whose
f"..'year ended July 31, 1984. The final return was due and

7 Whether the taxpayer farls to collect or’ truthfully filed on November 15, 1984, “Upon audit in July, 1987, it.

-+ account for; or frle a return or frle any other 1nformatron‘

was determmed that ‘there was a.$1, 000 defrcrency with

" respect to-tax due.’ If Corporatron X pays the defrcrency _
. “on'the fmal day of the 90 day tax amnesty perrod autho- !
-tized by P.L: 1987, ¢.76, which- ends December 8 1987 ,
'the followmg amounts would be due TR -

(f) For the 'purposes of calculatmg the percentage of the;
L .tax to be imposed in lieu of a fixed fee or the actual cost of -
,collectron the tax. shall mean: unpard tax penaltres and.ﬁ
mterest . x ',:- . .\»‘ L l\- L ] L

In ‘addition,
_'taxpayer is_subject- to penaltres of five - percent of the
-+ additional. tax, Thrs example applies only to' ‘tax lrabrhtles

incurred prior o January 1,7 1987 and paid pnor to
_‘December 8, 1987, the final day. of the 90° day tax amnesty -
perlod authorrzed byPL 1987 c.76 - .

,,-‘between the date. the costs were ' mcurred and the date they : -
- are: pard L SRS : '
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" accumulated interest charges

- assessed or are _assessable
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-Defrcrency assessed :
i Simple -interest calculated at nine percent per -
annum* from November 16, 1984 through De- . g
- .cember 8,1987 - , , 8§ 27575
Total due - $1.275.75

¥ Through statutory interest to December 8, 1987 was.18 percent, P.L.1987;, ¢. 76 .

mandates a nine percent rate t'or debts pard during the 90 day amnesty penod 1

: 3 Corporat1on X farls to pay the def1c1ency assessed

$1,000.00

' person is unable to provrde such statement or. does not, have

* - a personal knowledge of such facts, a showmg of reasonable - »'

' facts

" cause may be made ‘on behalf -of the taxpayer. ‘or other

person by an individual with a personal knowledge of such
In determtmng whether reasonable catise exists; in

~addition to an evaluation of such facts, the taxpayer s previ- -

within the -amnesty period. 'When payment is made on - .
- May 6, 1988 the -taxpayer . remits $1 746.63 whrch repre-r :

..sents the followmg amounts:

$1,000,.'00ﬂ ‘

" ous compliance record with respect to all of the taxes

unposed may be taken mto account. -

(¢ The following exemphfy grounds for reasonable cause,. B

" where clearly established by or on‘ behalf of the taxpayer or ..
other person. v , ‘

1. The death or serrous 1llness of the taxpayer or a_ B

e partner officer, drrector shareholder, employee or’ other ’

Def1c1ency assessed: ' :
Late payment penalty: ﬁve percent of the
balance of tax due .. - $: 50.00
Simple. interest. calculated at the rate of - oo
“one and one-half percent per. month from - .
November 16 1984 through December 8 : S
- $ 555.00 -

1987

| SLESSOOPLUS

‘Interest -on $1 655 00, calculated at an annual rate of,-?: o

the prime rate plus five percentage points compounded -
- daily from Decémber 8, 1987 until the date of payment .

-(May 6, 1988). - The applicable prime rate shall be the

‘rates_effective on' July -1, 1987, October 1, 1987 and - l
“January 1, 1988. For the purposes of thlS example the

‘ pnme rate is assumed to be:

825 percent .

July 1 1987 .

October 1, 1987 8.75 percent - o ,

- January 1, 1988 - 79,00 percent $ 9163
. S : Total

18:2-2.7 Abatement of penalty and interest

. 8174663 -

(a) If the.failure to pay. any tax when due or the failure: to fj

file any return is explamed to the satisfaction -of the Di- -
“rector, he may abate. the payment of the whole or any ‘part '
of any penalty and may abate the payment of .any interest :
_ charge in excess of the rate. of one-half of one percent per
- month from .the due date to October 1, 1975, and- three-

quarters of one percent per month from October 1,1975,t0.

- the date of payment (NJ.S.A. 54:49-11) or December 8
On and after December 9, 1987 -
the Director may abate the payment of any interest charge
in excess of the rate of three percentage points above the

1987, whichever is earlier.

prime rate compounded daily to the date of payment on the

entire existing liability including: any tax, penalty, and/or B

§

.- fire or other documented casualty, which precluded ttrnely." o
comphance, may constrtute reasonable cause provrded e

" (b) An abatement will -be granted if the taxpayer can’ -

“show reasonable cause for failure to file any return or pay
“any tax when due and makes full payment of the taxesdue. -, -

All of the facts alleged as a basis for reasonable cause for

failure to timely file a return or for failure to timely pay or
~pay over any tax ‘due must be affirmatively shown in a -
* written statement, contammg a declaration that it is made, :
under. penalties of perjury, made by the taxpayer or: ‘other o

person agamst whom ' the penalty or penalties - have 'been’

Where. the taxpayer or 1other

_ representative of the taxpayer  or” such individual’s, ‘un- -

avoidable absence from the usual place ‘of business, which

‘ precluded timely compliance, may constrtute reasonable
cause provrded that: K . :

i In the case of the farlure to file any return the v
- applicable return is: frled or . :

« i, In the case of the farlure to pay or pay ‘over any .
tax,: such amount 'is pald or paid. over, within a justifi-
able period of time after the’ death illness or absence.
‘A justifiable  period ‘of - time - is ‘that penod which ' is
.~ substantiated by or.on behalf of the taxpayer or- such
. other person liable for penalty, as a'reasonable period . v
-of .time for filing the return and/or. for paymg any tax
‘based on the- facts and circumstances ‘in each case.

Substantlatlon may be.required by the submission of .
thrrd-party verification ‘in the form: of; for example,

doctor’s reports and hosprtal msurance carrrer reports

Example It was establrshed that ﬂlness mcapacrtated the -

. ;owner of a: ‘small business concern during the . period of
. delmquency The taxpayer further established that no other’ -
~:.person had access to sufficient information - which would
" enable such person to timely file the delinquent’ return. and
. pay over the tax due. The return'was filed and the. tax due -
was pard over within ‘a Justrfrable period of ‘time after the
. owner returned to work. This constitutes reasonable cause
for failure to file the return and for: farlure to pay the tax. - v
due . { e . : e

! 2 The destructlon of the taxpayer s or the taxpayer s
. representative’s place of business or business records by a

'fithat L ‘ , o
i In the case’ of the farlure to. frle any return the e
return is frled or . ... AR R

~In the case of the farlure to pay or pay over any
tax, such amount ‘is paid or pard over, wrthrn a justifi- .-

_able period of time after the casualty has taken place. ©

A justifiable penod of time is that perrod which is -

-‘substantiated by or-on behalf of the taxpayer . or such

other person liable for penalty, as a reasonable period

- Supp. 2-20-96
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~

_:'of time for. frhng the return and/or for paymg any tax_. :

" based -on the facts and circumstances - in each- ‘case.

Substantiation may be requrred by. the submission of

~ third-party verification in the' form of, for example, - :

~ police accident: reports and i insurance clanns and settle-
" ments:. ", : :

Lg

_ Example_: The place of business, together with the busi-
ness records and the tax return, of a corporate taxpayer

. were destroyed by a documented casualty immediately prior "
to the date prescribed for filing the return and paying over -

the tax due.  Within a justifiable period of time after the

: casualty took ‘place the records of the. .taxpayer were recon-
" structed, a return was filed and the ‘tax due was paid over.

“and crrcumstances for the current/taxable period are identi- -
cal ‘to those Of the. period’ covered by the petition. ' The -

- This constitutes reasonable cause for . failure to file the-

. return and for farlure to pay the tax due. -

3. The mablhty, for reasons beyond the taxpayer s

: control to timely obtain and assemble essential informa-

tion required for the preparation of a complete return,

despite the exercise of reasonable efforts, may constitute- '

‘reasonable cause provided a return is tlmely filed and the

“tax is timely pald or paid over on that portion-of the tax-. -

habrhty which can be - ascertained.  The relevant factsv”
. affecting. that portion of the tax liability which cannot be: -

- ascertained must be fully disclosed with the timely filed

return and when such liability is ascertained; and where
applicable collected an amended return must be immedi-

ately frled together with any addrtronal tax due 'b

N

Example Due to an mabthty to obtain certain records a

o taxpayer was unable for reasons beyond its control to deter-
mine its proper tax liability prior to the prescnbed date for
paying its tax. The taxpayer timely filed a return and paid

the tax due on: that portion: of the tax liability which was
Attached to the return was a rider. which

ascertamable
'explamed in detail why the proper tax liability could not be
vdetermmed prior. t0 the ‘due date.

When the records in -

question weré obtained and assembled, an amended return‘

- 'was immediately filed and the additional tax due was. paid.
This constrtutes reasonable cause for farlure to pay the tax
. due_f Lo B ’ , -

4, A pendmg conference with' the DlVlSlOl‘l of Taxa-

tron or a pending action or proceedmg for judicial deter-

-"mination may. constitute reasonable cause; until the time

in Wthh the: taxpayer has. exhausted its administrative or

Judrcral remedies, as apphcable, for -a taxable ‘period or

- periods: the return or returns for which are due subse--

~quent to the commencement of the- conference proceed- .-

- ing, or'the commencement - of the Judrclal actlon or pro-

: 'ceedmg provrded that k

‘The action or proceedmg 1nvolves a questron or

T issue affectmg whether or not the mdrvrdual or entrty is
requlred to f11e a return and/or. pay tax, oL

S i _The action or proceedmg is. not based on a
posrtlon whrch is frrvolous and -

Supp 2-20-96 3 i . .
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iii. - The facts and crrcumstances for such taxable

perrod or periods are’ 1dent1cal or v1rtually identical to
~those of the taxable penod or perlods covered by the :

actlon or proceedmg

AN

Example An md1v1dual is’ awaltrng a determmat1on after‘f:
a hearmg, of the Tax Court of New -Jersey. regarding wheth--

er or not such individual was requrred to file-a return’and
collect and remit tax in a prior taxable period. The petition

~ on the matter to the Tax Court was filed prior to the due

date for the return for the current taxable period. The facts

individual’s position: is arguable and has merit based on case

law -or other recogmzed legal authority. - This constitutes o

reasonable-cause for failure to file a return and for fa11urev o
"'to pay the tax due for the: current penod ‘

50 Any other cause for dehnquency which’ would ap-- .

pear to a person of ordinary prudence and 1ntelhgence as

'a reasonable cause for delay and which. clearly indicates

“an absence‘of'willful neglect may be determined to. be .
reasonable cause: Ignorance of the law, however, will not - -

be considered as a basis for reasonable cause.

L

Example ‘1: A manufacturer w1th productron fa01lrt1es'
throughout New Jersey has established an accrual account- - )
_ing system to record purchases’ subject to use tax.. The .

manufacturer, as the result of his first sales and use tax B
“audit, owes additional use tax because of occasional mrsclas--, :

sification of offrce supplies and- equipment. = After a review

of a written statement, submitted by the taxpayer, contammg' .

- allof the facts alleged as a basis’ for reasonable cause, it was -
: {determmed that the taxpayer had’' made reasonable efforts

to,account for-its use tax habrhtres that: the understatement

of tax was unintentional and. that the manufacturer had
otherwrse substantrally comphed wrth the law The audlt -

' Example 2 A vendor’ who . Operates a large restaurant

-reasonable cause exrsted Therefore, penalty and 1nterest in
lexcess of the statutory mmunum wﬂl be walved "

‘business has an accounting system which is devised in such a. "+’

way that the tax to be remitted each quarter is based on the
accumulated . taxable sales,
formed on the guest checks which: disclosed occasional

"mlscalculatlon of tax by vendor’s staff whrch resulted in an

\

" ‘ment of the tax due was not consrdered substantral ‘taking "
into account the size of the operation, volume of sales and v
. an otherwise sound -accounting system. . The audit findings
established that willful neglect did not occur and that rea- |

sonable cause existed. Therefore, the penalty and: interest

- understatement of 'the tax due.and. paid. = The taxpayer - .
- ‘submitted a writtén statement containing all of - the facts

alleged as a basis for reasonable cause: The ‘understate-

in excess of the statutory mrmmum would be walved

\
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' (d) A farlure to pay wrll be consrdered to be due to '
reasonable cause, to the-extent that the taxpayer has made a . -
satisfactory showing that he exercised ordinary business care "

and prudence in providing for payment of his tax liability
and was nevertheless either unable to pay the tax or would

“suffer ‘an undue: hardshrp if he ‘paid on the due date Im-
: -determmmg whether the taxpayer was unable to pay the tax
in spite of the exercise of ordinary business care and pru- .
- dence in provrdmg for payment of his tax habrhty, consider-
ation will be given to all the facts and circumstances of the. - -
~ taxpayer’s financial - situation, including the. amount and

nature of the taxpayer’s expendltures in hght ofincome (or

“other amounts) he ‘could, at the time of such expendrtures
reasonably expect to receive prior to the date prescribed for . - -
“the payment of the tax. Thus, for example, a taxpayer who - -
- incurs lavish or extravagant hvmg €xpenses. in- an amount
“such that the remainder of his assets and anticipated income -
will be insufficient to pay his tax, has not exercised ordinary -
‘business care and prudence in providing for thé payment of =
his tax lrabrhty Further, a taxpayer who invests funds in -
speculatlve or illiquid assets has not exercised ordinary °
business care and prudence in providing for the payment of

his' tax habrlrty unless, at the time of the investment, the
remainder of the taxpayer s assets and estimated income will

- be sufficient to pay his tax or it can be reasonably foreseen

that the«speculatrve or 1lhqu1d investment - made by the .

taxpayer can be utilized (by sale or as security for a loan) to

realize sufficient funds to satisfy the tax liability. “A taxpay- -

er will be considered to have exercised -ordinary business

o care and prudence if he made reasonable efforts to conserve -
‘ ,suffrcrent assets in marketable form to satisfy his tax liability -
and nevertheless was unable to pay all or a portron of the .

tax when it became due.

1. In determining. whether reasonable cause and good L

faith exist, the most important factor to be considered is

the extent of the taxpayer’s effort to: ascertam the proper :
‘In addition to -any relevant grounds for.

tax habrhty
reasonable ‘cause  as exemphfred in* (c) above, circum- -
stances that indicate reasonable cause and good faith with’
respect to the: substantial understatement or omission of

tax, where clearly established by. or on behalf of the:

taxpayer ‘may include. the followrng

i. An honest mrsunderstandrng of fact or law that is
reasonable in light of the experience, knowledge and,
- education of the taxpayer ' : :

A computatronal or transcrrptronal error

- The reliance by the taxpayer on written ‘advice -
provrded by an officer or employee of the Division of

" Taxation, any written information, professronal advice
_or other facts provided such reliance was reasonable
“and the taxpayer had no knowledge of crrcumstances

~ which should have put the taxpayer upon mqurry asto- -

whether such facts were erroneous or L

- iv. .The filing of an amended retuirn whrch shows an

"'addrtronal amount of taxes due or whrch adequately
b dlscloses the tax’ treatment of an’ 1tem whrch should

. cause and not due to willful neglect.

‘ have been adequately disclosed w1th the orrgmal return;
.. 'provided the amended return is filed prior to the time
_ - the taxpayer is first contacted by the Division of Taxa- ,
.tion concerning an. audrt .or an exammatron -of the
' return SRR .

2 In determmmg if - the taxpayer exercrsed ordrnary :
busrness .care and’ prudence in. providing for the payment -
of “his -tax habrhty, consrderatron will be- grven to the ~
nature. of the tax which the taxpayer has failed to pay.
- Thus, for example, facts and: crrcumstances which, because

-of the taxpayer’s efforts to conserve assets in marketable -

form may constitute reasonable cause for nonpayment of =
income taxes: may not - constitute - reasonable -cause for
failure to pay over'trust fund taxes such as sales and gross
income wrthholdrng taxes : - PRI

(e) The prov1s1ons of thrs sectron shall apply to the extentr— '

pertment where any taxpayer substantially understates” the - -

amount of taxes required to be shown ‘on the return and

such understatement - or -omission - ‘was~ “due to reasonable
Reasonable cause and
the -absence of willful neglect may be’ determrned to- exrst_ =
only where the taxpayer has acted in good farth o

Amended by R. 1991 d.528, effectrve November 4, 1991

© See; 23 N.J.R. 1899(a), 23 NJ R. 3342(c)

Added new (b) (e)

B ) - Case Notes, - S
Computat1on of 1nterest mitigated. by absence. of - fraud. General

Trading Co., Inc \4 Drrector Drv of Taxatron 83 NJ 122 416 A.2d 37
'(1980) : . ) . ‘

18 2-2.8 Crlmmal penaltres :

(a) The State Tax Uniform Procedure Law contains crim- - |

_inal” penaltres for. persons who- violate ‘the " State. tax laws ‘
~administered by the Division of Taxatron Criminal provi- , - _
sions are: prescnbed by law for the followrng acts or omrs—-', :

sions: © - .. R s

1. Any of the followmg constrtute a drsorderly persons _
offense . S

i Farlure to file “any return or report requrred by'- '
any State tax law : ; v '

‘ +ii; - Failure to pay over any tax requrred by any State
o taxlaw; : . oy

o 'iii. Frhng or- causmg to be frled or made any return -
- certificate, affidavit, representatron information, testi-.

mony or statement, required or authorrzed by any State' :

tax law, which'is false; . - - : R

1 Farlure to file a bond requrred to be. frled by anyb =

State tax law; s

. Failure to flle an applrcatron for regrstratron

certlfrcatron or such data in connectron therewith as =~ -

! the director - by regulatron or otherwrse may require -
" under any State tax law A o

Supp. 2-20-96
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State tax as requlred by any State tax law

Farlure to wrthhold any State tax as requlred by‘x

any State tax’ law, or L

Farlure to keep any records requrred by any: B

State tax law or rule of the D1rector 1ssued thereunde

Sk Farlure to separately state or account for any

s 2-2 10 Credrjf

S The offenses provrded in. ()1 above shall bé in -

ST "addition to any other penalties prescribed in 1 P.L. 1987
R c 76 or otherwrse prescrrbed by law.- ~ ’

. crime:.

':',i,.. Intentronally provrdmg false 1nformatron to hin- ‘
~.der an official - mvestrgatron, 1nqu1ry exammatron o) SEEEIN
»“:‘audrt by the D1v1sron of Taxation: (NJ. SA 54; 52—7) S

il Farlure to llcense or. reglster with the D1v151on of .

T axatron and/or engagmg in- conduct which would re-

B '(N I.S.A. 54:52-13);

Knowmgly operatmg under a vorded corporate* o

S '; charter (NIS.A, 54:52-16);

R 2 Knowmgly dealmg wrth unhcensed persons and"
i “assisting such person in avordmg or evadmg any State o

‘_ltax (NJ S.A. 54: :52-17); or - .

Knowrngly swearmg to any false or fraudulent
L . }18 2—2 11 Prlme rate defined

;_.statement with-an ‘intention to evade or: avord any tax
. fpenalty or mterest (N 1. S.A. 54 52—19)

o

U Farlure to frle a return or report w1th mtentron to

'-yk‘evade or avoid tax;, fee penalty or-interest pursuant to -
S State Tax- Umform Procedure Law .(N.J. SA 4;52—7) .

; 'F ailure to- Temit any sums' collected’ for the bene- :
frt of the State with:, intent to evade or avord tax, fee ’

o penalty and interest (N.J.S. AL 54:52-9);

L '-iii_. Preparatron of false or fraudulent return report' .
O fuoor statement with intent to evade or av01d any tax fee L
o ’;penalty or mterest (N J.S. A, 54: 52—10), . et

v Preparatron or- mamtenance of fraudulent or. ;,»
' ,false books .or.records with' 1ntentron to evade or.avoid. |

» »tax, fee, penalty or mterest (N J.S.A.54: 52—11)

TEAREE v Farlure to marntam books or records as’ requrred R
o by State tax law with: intent to. evade or av01d tax, fee, P T

‘ brfpenalty or 1nterest (N J S. A 54 52—12) or

3 Anyv Of the followmg constltute & fourth degree"_"h‘ Such offsets. wrll be made ‘with’ the followmg lrmrtat1ons. e

i 4. Any of the followrng constrtutes a thrrd degree oo
,_':crrme U PR

)

* average ‘predominant ‘prime rate, as determmed by the ..
Board of Governors of the Federal Reserve System quoted -
by -commercial ‘banks. .to: large busmesses as of the: first' .
*‘business: day of the ‘calendar. quarter immediately precedrng’v -

" the quarter within which 'the. tax or- payment became due. "
The apphcable rate shall be adJusted on the first business-

: 'day of each quarter/ thereafter over the lrfe of the. debt

. "second degree cnme

18 2—2 9 (Reserved) ; |

. vi;’t Farlure to collect or wrthhold any State tax wrth-

vor erroneous payments and collectlon :

(a) Where it is determmed as'a: result. of the audrt of anyp, O
- taxpayer that-a State tax has been erroneously or lllegally o
. collected from such taxpayer or has ‘been paid by such -
taxpayer under a mrstake of law" or fact, and’ where no
-questions - of ‘law or- fact are’ mvolved the: Director Inayf R
- credit the erroneous overpayment of tax to the account\ of :

DEPT or TREASURY—TAXATION i

the taxpayer to' offset the amount-of a deflcrency assessment. - S

made for such tax as provrded by law and

(b An audlt of a taxpayer can only be mrtrated by the :
: Division and not at the request of a. taxpayer ";;‘ SR

2 Credit shall only be . applred in order to offset a ‘
_ - ‘habrhty for: a- perrod which is covered by the apphcable*' .
- quire” reglstratron “with the mtentron to evade tax C :, assessment perrod and , :
3 Credrt for® erroneous overpayments shall only beV
' ‘made to offset” a - deflcrency assessment made by the» G
- Drrector under the same state tax law : oY ‘

. f1:‘._.v Credrt for the erroneous payment must be made .
- within the time in- whrch a defrcrency assessment must be;_r R

For the purposes of determmmg the interest charge to be_ S
assessed -against’ a taxpayer primme’ rate shall* mean- the = . -

Cegld

SUBCHAPTER 3. REQUIREMENTS FOR *

" PAYMENT OF TAXES BY ELECTRONIC |
FUNDS TRANSFER ’

. Source and Effectlve Date -

R 1994 .63, effectrve February 7, 1994
See 25 NJ R 1078(a) 26 N.JR. 824(a)




