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Summons,

(Filed September 16, 1926.)

THE STATE oF NEW JERSEY To WILLIAM G. MULLIGAN
AND AGNES K. MULLIGAN, GREETING :

You are summoned to answer the annexed

complaint of David Ehrlich in an action

(L.S.) atlaw in the New Jersey Supreme Court,

Essex County Circuit, and TAKE NOTICE,

that unless you file your answer with

the Clerk of the New Jersey Supreme Court, at

Trenton, within twenty days after service upon

you of this writ and the annexed complaint, then

the plaintiff may proceed in the suit and judgment
may be entered against you.

WiITNESS, WiLLIAM S. GuMMERE, Chief Justice of

the New Jersey Supreme Court, at Trenton, this
9th day of September, 1926.

Epwarp J. KELLEHER,

Clerk.
CoHEN & KLEIN,

Attorneys.
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Complaint.

(Filed September 16, 1926.)
9.8.26.
NEW JERSEY SUPREME COURT,

Essex CouNTy CIRCUIT.

~

Davip EHRLICH,
Plaintiff,
v \ Action at law.
WirLiaM G. MULLIGAN and AGNES
K. MULLIGAN,
Defendants.

J

The plaintiff, David Ehrlich, residing in the City
of Newark, County of Essex and State of New Jer-
sey, says:

1. He sues for the amount of a promissory note
for eight hundred forty dollars, made by the de-
fendants to the order of Edward F. McDermott and
Elizabeth F. McDermott, and by the said Elizabeth
F. McDermott endorsed to the plaintiff, a copy of
which note is annexed hereto and made part here-
of, and which note was payable by the terms there-
of on November 15, 1920.

2. The said Edward F. McDermott, departed
this life before the commencement of this suit.

3. On the date the said note fell due it was pre-
sented for payment at the place where the same
was payable, but was not paid. Notice of such
non-payment was duly given to the defendants.

4. The said note is still in possession of the
plaintiff and is still unpaid.

3
Complaint.
Judgment will be claimed by the plaintiff against
the defendants in the sum of eight hundred forty

dollars, besides interest from November 15, 1920
protest fees and costs of suit.

]

CoHEN & KLEIN,
Attorneys of Plaintiff.

$840.00 New York, November 15th, 1914.

Six years after date, we, jointly and severally
promise to pay to the order of Edward F. McDer-
mott and Elizabeth F. McDermott

Eight Hundred and forty no/100 Dollars
at the office of Wm. G. Mulligan, 461 East Tremont
Ave., New York City.

WiLLiAM G. MULLIGAN

AGNES K. MULLIGAN
Value Received

(Endorsement on Back)
Elizabeth F. McDermott




4
Answer of William G, Mulligan,
(Filed September 30, 1926.)
NEW JERSEY SUPREME COURT,

Essex CounNTy CIRCUIT.

\

Davip EHRLICH,
Plaintiff,

D.

fAction at Law.

WirLiamM G. MuLLiGAN and AGNES
K. MULLIGAN,
Defendants.

J

The defendant William G. Mulligan, residing in
Palisade, County of Bergen, State of New Jersey,
answering separately, says that:

FIrsT DEFENSE:

1. On November 15, 1914, defendant executed
to Edward F. McDermott, a lease, on a certain
apartment consisting of five rooms and bath, on
the -third floor of a house situate and known as
Number 332 East 176th Street, in the Borough of
Bronx, City of New York, for a term of six years,
at a yearly rental of $216.00, commencing on
December 1, 1914, said rent to apply in payment
of the note mentioned in Paragraph 1 of the
complaint. The said Edward F. McDermott,
and/or Elizabeth F. McDermott occupied said
apartment mentioned in the above mentioned
lease, from December 1, 1914, to the expiration
of the term of said lease, without payment of
rent therefor.

d
Answer of William G. Mulligan.

2. Defendant admits Paragraph 2 of the com-
plaint.

3. Defendant denies Paragraph 3 of the com-
plaint,

4. Defendant has no knowledge sufficient to
form a belief as to the allegation contained in
Paragraph 4 in the complaint.

SEcoND DEFENSE:

1. On or about January 30, 1925, defendant
filed in District Court of United States, for District
of New Jersey, a petition, to be adjudicated, a
bankrupt under the laws of United States.

2. The note set forth in the petition was in-
cluded in the schedule of debts attached to the
above mentioned petition.

3. On September 8, 1925, said court granted to
this defendant a discharge in bankruptcy, a copy
of which is hereto annexed.

4. The indebtedness alleged in the complaint
accrued, before the filing of said petition.

OBJeCTION IN PoinT oF LAw UNDER RULE 26:

Defendant will object that the complaint dis-
closes no cause of action. It fails to show that
plaintiff is a holder in due course for value
received.

SEUFERT & ELMORE,
Attorneys for Defendant
William G. Mulligan.




6
Answer of Agnes K. Mulligan.
(Filed September 30, 1926.)
NEW JERSEY SUPREME COURT,
Essex CouNty CIRCUIT.

3

Davip EHRLICH,
Plaintiff,

. g >
Action at L.aw.

WiLLiam G. MuLLiGaAN and AGNES
K. MULLIGAN,
Defendants.

J

The defendant Agnes K. Mulligan residing in
Palisade, County of Bergen, State of New Jersey,
answering separately, says that:

1. On November 15, 1914, defendant executed
to Edward F. McDermott, a lease, on a certain
apartment consisting of five rooms and bath, on
the third floor of a house situate and known as
Number 332 East 176th Street, in the Borough of
Bronx, City of New York, for a term of six years,
at a yearly rental of $216.00 commencing on
December 1, 1914, said rent to apply in payment
of the note mentioned in Paragraph 1 of the com-
plaint. The said Edward F. McDermott, and/or
Elizabeth F. McDermott occupied said apartment
mentioned in the above mentioned lease, from
December 1, 1914, to the expiration of the term
of said lease without payment of rent therefor.

2. Defendant admits Paragraph 2 of the com-
plaint,

7l
Reply to Answer of William G. Mulligan.

3. Defendant denies Paragraph 3 of the com-
plaint.

4. Defendant has no knowledge sufficient to
form a belief as to the allegation contained in
Paragraph 4 in the complaint.

OBJECTION IN PoINT OF LAwW UNDER RULE 26:

Defendant will object that the complaint dis-
closes no cause of action. It fails to show that
plaintiff is a holder in due course, for value re-
ceived.

SEUFERT & ELMORE,
Attorneys for Defendant
Agnes K. Mulligan.

Reply to Answer of William G. Mulligan.
(Filed November 4, 1926.)
NEW JERSEY SUPREME COURT,

Essex CouNty CIRCUIT.

\

Davip EHRLICH,
Plaintiff,
v.

>Acti()n at Law.
WiLLiam G. MULLIGAN and AGNES

K. MULLIGAN,
Defendants.

P

Plaintiff, replying to the answer of William G.
Muliigan, one of the defendants herein, says that:

RepLY TO FIRST DEFENSE.

1. Plaintiff admits the execution -of the lease




8
Reply to Answer of Agnes K. Mulligan.

alleged in Paragraph 1 of the answer, but denies
that the rent was to be applied in payment of the
note mentioned in Paragraph 1 of the complaint.

2. Plaintiff joins issue with Paragraphs 3 and
4 of the defendant William G. Mulligan’s first de-
fense.

REPLY TO SECOND DEFENSE.

Plaintiff has no knowledge or information suf-
ficient to form a belief as to the allegations con-
tained in the second defense of the answer of the
defendant William G. Mulligan.

CoHEN & KLEIN,
Attorneys for Plaintiff.

11/3/26
Reply to Answer of Agnes K. Mulligan.
(Filed November 4, 1926.)
NEW JERSEY SUPREME COURT,

Essex County CIRCUIT.

S
Davip ExRLICH,
Plaintiff,

D.

? Action at L.aw.

WitLiaMm G. MuLLicaN and AGNES
K. MuLLIGAN,
Defendants.

J

Plaintiff, replying to the answer of Agnes K.
Mulligan, one of the defendants herein, says that:

1. Plaintiff admits the execution of the lease

40 alleged in Paragraph 1 of the answer, but denies

9
Judgment.

that the rent was to be applied in payment of the
note mentioned in Paragraph 1 of the complaint.

2. Plaintiff joins issue with Paragraphs 3 and 4
of the defendant Agnes K. Mulligan’s answer.

CoHEN & KLEIN,
Attorneys for Plaintiff.
11/3/26
Judgment.
(Entered June 28, 1927.)
NEW JERSEY SUPREME COURT,

Essex Counrty CIRCUIT.

A
Davip EHRLICH,
Plaintiff,

Vs >Acti0n at LLaw.

WiLLiAM G. MuLLIGAN and AGNES
K. MULLIGAN,
Defendants.

J

This case was tried before Judge Worrall F.
Mountain, with a jury, to whom the same was
referred for trial, at the Essex Circuit, on June
24th, 1927.

30

The jury returned a general verdict against the
defendants and in favor of the plaintiff for eleven
hundred seventy-three dollars and six cents
($1173.06).

Whereupon it is adjudged that the plaintiff
David Ehrlich do recover of
the said defendants William




Damages
Costs

$1,173.06
61.22

$1,234.28

10
Judgment.

G. Mulligan and Agnes K.
Mulligan the sum of one
thousand one hundred and
seventy-three dollars and six
cents damages together with
his costs which have been
taxed at the sum of sixty-one
dollars and twenty-two cents
making in the whole the sum
of one thousand two hundred
and thirty-four dollars and
twenty-eight cents.

WM. S. GUMMERE,
Gl

11

Notice of Appeal and Grounds of Appeal of
William G. Mulligan.

(Filed July 8, 1927.)
NEW JERSEY SUPREME COURT,

Essex County CIRCUIT.

S

Davip EHRLICH,
Plaintiff,

D.

WiLLiam G. MuLLIGAN and AGNES
K. MULLIGAN, :
Defendants.

J

To

CoHEN & KLEIN, Esgs.,
Attorneys for Plaintiff.

TAKE Notice that the appellant William G. Mul-
ligan appeals to the Court of Errors and Appeals
in the last resort in all cases in New Jersey from
the whole of the judgment entered in this cause on
the following grounds:

1. That the Trial Court refused to direct a judg-
ment of nonsuit against the plaintiff and in favor
of the defendants when thereunto moved by coun-
sel for the defendants, whereas the said Court
should have granted the motion and directed a
judgment of nonsuit against the plaintiff and in
favor of the defendants.

2. The Trial Court refused to admit a certified
copy of the petition and schedules filed in the




12

Notice of Appeal and Grounds of Appeal of
Agnes K. Mulligan.

United States District Court and decree of the
United States District Court in the matter of Wil-
liam G. Mulligan, a bankrupt, whereas said Court
should have admitted the said petition, schedules
and decree of the said United States District Court
in evidence.
SEUFERT & ELMORE,
Attorneys for the Defendant

William G. Mulligan.

Notice of Appeal and Grounds of Appeal of
Agnes K. Mulligan,

(Filed July 8, 1927.)
NEW JERSEY SUPREME COURT,

Essex CouNty CIRCUIT.

\
Davip ExgLicH,
Plaintiff,
v.

WiLLiaMm G. MuULLIGAN and AGNES
K. MuLLIGAN,
Defendants.

J

To
CoHEN & KLEIN, Esgs.,
Attorneys for Plaintiff.

TAkE Notice that the appellant Agnes K. Mulli-
gan appeals to the Court of Errors and Appeals in
the last resort in all cases in New Jersey from the
whole of the judgment entered in this cause on
the following ground:

That the Trial Court refused to direct a judg-
ment of nonsuit against the plaintiff and in favor

13
Stipulation.

of the defendants when thereunto moved by coun-
sel for the defendants, whereas the said Court
should have granted the motion and directed a
judgment of nonsuit against the plaintiff and in
favor of the defendants.
SEUFERT & ELMORE,
Attorneys for the Defendant
Agnes K. Mulligan.

Stipulation.
NEW JERSEY SUPREME COURT.

~

Davip EaRLICH,
Plaintiff,

D.

WiLLiaAM G. MuLLIGAN and AGNES
K. MuLLiGaN, his wife,
Defendants.

v

WHEREAS the defendant William G. Mulligan in
the above cause has taken an appeal from the judg-
ment of the Supreme Court in said cause, and

WHEREAS the defendant Agnes K. Mulligan has
also taken an appeal from said judgment,

Now, THEREFORE, it is stipulated and agreed by
and between the respective attorneys of the par-
ties hereto,

That the above mentioned appellants may join
in printing and serving one state of the case cover-
ing both of said appeals.

Dated August 11th, 1927.

CoHEN & KLEIN,
Attorneys for Plaintiff.

SEUFERT & ELMORE,
Attorneys for Defendants.
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Elizabeth McDermott, direct.
NEW JERSEY SUPREME COURT,
Essex County CIRCUIT.
June 24, 1927.

Before—Hon. WorraLL F. MOUNTAIN, J., and a Jury.

‘
Davip EHRLICH,
Plaintiff,

D.
> Action at Law.
WiLLiaAM G. MuLLiGAN and AGNES

K. MurpHY MULLIGAN,
Defendants.

J

For the Plaintiff appear CoHEN & KLEIN
(by Louis J. COHEN).

For the Defendants appear SEUFERT &
ELvmore (by Ryranp E. LipPiNcoTT).

(A jury is called and sworn.)
(Mr. Cohen opens for the plaintiff.)
(Mr. Lippincott opens for the defendants.)

ELIZABETH McDERMOTT, sworn in behalf of
the plaintiff.

Direct examination by Mr. Cohen:

Q. Where do you live? A. 4826 Caroline Street,
Woodside, Long Island.

Q. Do you know the defendants William G. Mul-
ligan and Agnes K. M. Mulligan? A. Yes.

Q. Do you recall when the defendants William
G. Mulligan and Agnes K. Mulligan made this note?
A. Yes, sir.

Q. Did you see them sign this note? A. Yes,
sir.

15

Elizabeth McDermolt, direct.

Q. Your husband Edward F. McDermott is now
dead, isn’t he? A. Yes.
Q. When did he die? A. The first of February.

Mr. Lippincott: I object on the ground
that it is immaterial as to whether he is
dead or alive; the note speaks for itself.

The Court: Objection overruled.

Q. (By the Court.) What day did he die? A.
February 1, 1917.

Q. Your husband’s name was Edward F. McDer-
mott? A. Yes.

The Court: She is the person named as
the payee?

Mr. Cohen: One of the two.

Mr. Lippincott: That is the reason I
object to it at this time, because on the note,
I think it is endorsed by one person, and
there is no capacity by which the note is
endorsed.

By Mr. Cohen:

Q. At the time of your husband’s death, were
you the owner of this note?

Mr. Lippincott: I object as the note
speaks for itself. This is a note to two par-
ties, and under the statute it provides that '
a note to two persons must be signed by
both unless authority therefor is shown.

(Argument.)

The Court: I will entertain a motion
later, but I think you are a little ahead of
time.

Q. (Question read.) A. Yes.
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Elizabeth McDermolt, cross.

Q. Did you transfer this note by your endorse-
ment to the plaintiff David Ehrlich? A. Yes, sir.

Q. Prior to the transfer or assignment of this
note to the plaintiff David Ehrlich was anything
paid on this note? A. No, sir.

Q. There was still due, at the time of the trans-

fer, the whole amount of the note and interest?
A. Yes.

Mr. Cohen: I offer the note in evidence.
(The same is marked Exhibit P-1.)

Q. This note is dated November 15, 1914. Can
you explain to the Court and jury why you did
not bring suit before this time, or had suit brought
for you before this time? A. Mrs. Mulligan made
a lease out.

Q. Can you explain why? A. Because I could
not find Mrs. Mulligan at the time it became due.
I went to the Bronx where she had her office, and
she was gone from the Bronx, and no one knew
where she was, and finally I located her through
a death notice of her daughter and went to her
house in Englewood, New Jersey, I guess it was,
and she would not listen to me, she would not
have anything to say to me. She told me that if
I did not get off her premises, she would have
me arrested.

Q. Thereafter you had suit instituted? A. Yes.

Cross examination by Mr. Lippincott:

Q. Will you explain the consideration of this
note?

Mr. Cohen: 1 object. That is a matter
of defense.
Mr. Lippincott: Withdraw that question.

7
Elizabeth McDermott, redirect.

Q. You were the owner of the note at the time
your husband died? A. Yes.

Q. Didn’t your husband have an interest in the
note at the time he died? A. My husband’s money
and I. My husband gave me that. It was my
money paid for it.

Q. Are you still the owner of the note? A. Yes.

Redirect examination by Mr. Cohen:

Q. This suit, which is instituted in the name of
Mr. Ehrlich—

Mr. Lippincott: I object.
Mr. Cohen: Will you wait, please, until
I finish the question?

Q. This suit just brought by Mr. Ehrlich is
brought for you, is it not? A. Yes, sir.

Q. Brought because you work and live on Long
Island, New York.

Mr. Lippincott: I object.

The Court: Sustain the objection.

Mr. Lippincott: At this time I move for
a nonsuit on the ground—

The Court: Wait a minute. The plain-
tiff hasn’t rested his case. This is no time
for a motion.

Q. (By the Court.) This note was payable to
you and your husband and was made by William
G. Mulligan and Agnes K. Mulligan? A. Yes, sir.

Q. You said that it was your money which was
given to William G. Mulligan and Agnes K. Murphy
Mulligan for this note. A. Not for the note, but
for the payment on the lots. I gave my husband
the money to finish up the payment on the lots
which amounted to more than that note.
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Elizabeth McDermolt, recross.

Q. There is $840 represented in this note. Was
that your money? A. Yes, sir.

Q. When did your husband give you this note?
A. When he first got it. Right soon after he got
it. He said, “Here is this note. Take care of it.
It is yours.”

Q. Did your husband die and leave a will? A.
No, sir.

Q. Was anybody appointed administrator or ad-
ministratrix of his estate? A. No, sir.

The Court: Have you looked up the law
as to the transfer of a note when one joint
payee gives it to the other without endorse-
ment?

Mr. Cohen: Yes.

The Court: The statute in this State pro-
vides that where joint payees both payees
must endorse.

(Argument.)

Q. (By the Court.) Did you have any children?
A. No, sir.

Recross examination by Mr. Lippincott:

Q. When did you pay this money for the lots
you speak of? A. I didn’t hear you.

Q. I say, when did you pay this money for the
lots which you spoke of? A. When did I pay
it?

Q. Yes. A. What year?

Q. Yes. A. I don’t remember just exactly.

Q. When were the lots purchased? A. In 1906,
1907; I am not sure. 1906, I think.

Q. When were you married to Mr. McDermott?
A. 1907.

Q. Are you sure it wasn’t 1911? A. Yes.

19
David Ehrlich, direct, cross.

Q. To whom was this money paid? A. Which
money ?

Q. The money you paid for Mr. McDermott, to
whom was it paid? A. How long was it paid?

Q. To whom. A. Mr. and Mrs. Mulligan.

Q. In cash or by check? A. Cash.

DAVID EHRLICH, plaintiff, sworn.

Direct examination by Mr. Cohen:

Q. You are the plaintiff in this case? A. Yes,
Sir.

Q. You have brought this suit on this note de-
livered to you and endorsed by Mrs. McDermott?
A. Yes, sir.

Q. Is this suit being brought in your name for
the benefit of Mrs. McDermott? A. Yes, sir.

Q. Have you, since the note has been transferred
to you, received anything on account of this note?
A. No, sir.

Mr. Cohen: I will add, nothing was paid
for the note but that he is bringing this suit
for the benefit of Mrs. McDermott.

Cross eramination by Mr. Lippincott:
Q. You did not pay anything for the note?
Mr. Cohen: We admit that.
PLAINTIFF RESTS.

Mr. Lippincott: I desire to move at this
time for the direction of a verdict of no
cause of action on the following grounds:

The first is that the plaintiff has practiced
fraud upon the Court by bringing suit in
which he has no interest.
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Motions.

Second, he is not entitled to bring suit, be-
cause the endorsement is not complete. Sec-
tion 41 of the negotiable instrument law pro-
vides that where an instrument is payable
to the order of two or more payees or en-
dorsees who are not partners, all must en-
dorse unless the one endorsee has the au-
thority to endorse for the other.

(Argument.)

This suit was started by David Ehrlich
and he comes before your Honor and says he
paid no consideration for it, and comes be-
fore the Court to collect on it.

(Argument.) , :

The Court: Gentlemen of the Jury: I do
not think you are interested in this, but it is
of considerable importance to the plaintiff
how I decide this and I will let you retire to
the jury room.

(The jury retires.)

Mr. Lippincott: That is to make a motion
for a nonsuit, your Honor, not for the direc-
tion of a verdict. I would like to amend that.

The Court: Yes. Your motion is for a
nonsuit, it is not for the direction of a ver-
dict?

Mr. Lippincott: Yes.

(The jury return into court.)

The Court: The note in question is dated
November 15, 1914, and the amount is $840,
and it recites that six years after that date
the makers of it jointly and severally prom-
ise to pay to the order of Edward F. Mc-
Dermott and Elizabeth F. McDermott, $840
at the office of William G. Mulligan, 461 East
Tremont Avenue, New York City. The note

21
Motions.

is endorsed by only one of the payees, that
is one of the individuals to whom it is to be
payable and that is Elizabeth F. McDermott.
Objection is made that the note should be
endorsed by both payees, or, as I understood
the argument, by the executor or the admin-
istrator of Edward F. McDermott.

The negotiable instrument act of this State
provides that where an instrument is pay-
able to the order of two or more payees or
endorsees, who are not partners, all must
endorse, unless the one endorsing has the
authority to endorse for the others so, on the

~ face of it, it would appear that both of the

payees would have to endorse this note, but
that was not necessary in this case. If
William F. MeDermott had been alive when
this note was transferred, that section of the
negotiable instrument act would have ap-
plied. The right of the plaintiff to collect
the money due on this note, as far as we
have gone—we have not heard from the de-
fendants, but the right to sue is clear.
Whether she will be accountable for part of
it to the representative of her deceased hus-
band, or not is something else. On the death
of one of several joint payees, the remedies
of collection survive to the surviving payee,
who may lawfully receive payment and may
sue at law or equity without joining the rep-

resentative of the deceased payee, and the

best reference we have for that common law
rule is found in Chitty’s Pleadings, page 19.
I will deny the motion and hear the de-
fense.
Defendants counsel prays an exception to
this ruling of the Court.
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Molions.

Exception noted as ground of appeal.

Mr. Lippincott: Will your Honor at this
time rule on the propriety of the person
bringing suit in a law court in New Jersey,
when they have no interest in the case. Here
is a resident of New Jersey who brings a suit
and is not a resident of New York and the
endorsement was made after the due date
of the note and it is admitted there was no
consideration paid for it. My adversary in
his opening announced to the jury that
where the holder of a note which is assigned
to him subsequent to the due date under the
note, any defense which the defendants may
have can be used against them, against the
payment of the note. Now, that being so,
and there being no consideration for the as-
signment, surely this plaintiff has no right of
action against our defendant, there is no
consideration for the assignment, it is mere-
ly done because the true party in interest is
a resident of New York and by placing this
man as the plaintiff without showing he is
suing in a representative capacity.

The Court: People have a right to sue
for the benefit of others as assignee.

Mr. Lippincott: They have to show their
representative capacity when they sue on
a proposition like this.

The Court: It may be more convenient.
I will not nonsuit the plaintiff because of
that.

Defendants’ counsel prays an exception to
this ruling of the Court.
Exception noted as ground of appeal.

()‘)l
Agnes K. Murphy Mulligan, direct.

AGNES K. MURPHY MULLIGAN, one of the de-
fendants, sworn.

Direct examination by Mr. Lippincott:

Q. Are you one of the defendants in this suit?
A. I am.

Q. Where do you reside? A. Palisades, New
Jersey, 1000 Anderson Avenue.

Q. How long have you resided there? A. About
seven years in that house.

Q. What is your occupation? A. Real estate,
it has been for forty-six years past.

Q. As owner or broker? A. As broker.

Q. Prior to moving to Palisades, where did you
live? A. Edgewater Heights for four years; we
have lived here going on ten or eleven years, in
New Jersey.

Q. Prior to living in New Jersey, where did you
live? A. Fifty-two years behind one fence line in
the Bronx, 1911 Arthur Avenue, Bronx.

Q. You were one of the signers of the note in
question? A. I am.

Q. Recite to the Court and jury the entire trans-
action by which this note was given. A. Yes. In
1906, November 6, 1906, an auction sale was man-
aged by me, owned by a syndicate. We had a
next door neighbor to our home in the Bronx
named Mrs. McDermott, a dear little old Irish
woman I thought a great deal of-——she has since
died. It seemed that her boy, who was driving
a wagon had some money saved up and said at
the auction sale could he buy. I said, “Yes, and
I can help him.” He went to the auction sale and
bought two lots for $725, I think, each.

Q. What was this boy’s name? A. Edward F.
McDermott, the husband of this lady, who was not




24
Agnes K. Murphy Mulligan, direct.

her husband then. They were not married for
some years.

Mr. Cohen: I move that that be stricken
out.
Mr. Lippincott: Consent.

A. (Continuing.) He had this $145 to purchase
these lots for $1,450. I told him, “Never mind, Ed,
Mr. Mulligan will help you,” my husband, and he
did, he took back a purchase money mortgage for
one lot for $840, I think, and one for $435, making
a total of about $1,450, less the charges and $145
that Edward F. McDermott had put in.

Q. Were you present when the note in ques-
tion was signed? A. I was.

Q. Did you sign as subscribing witness and no-
tary? A. I think as notary public.

Q. I show you an exemplified copy of a deed
dated the 16th day of November, 1906, between
John P. Wenninger and Carolina Wenninger (his
wife), of the city, county and State of New York,
parties of the first part, and Edward F. McDer-
mott of the same place. The consideration named
therein being $1,450 conveying all those certain
lots, pieces or parcels of land, situate, lying and
being the 24th Ward of the Borough of Bronx, City
of New York and County and State of New York
formerly in the Town and County of Westchester,
known and distinguished on a certain map en-
titled, “Map of Pelham Park made by Garrett J.
Byrne, engineer and surveyor, dated July 4, 1873.”
Signed by John P. Wenninger and Carolina Wen-
ninger, in the presence of A. K. Mulligan, State of
New York, City and County of New York, and
acknowledged before A. K. Mulligan, Notary Public
of New York County, at the request of William G.
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Mulligan, November 22, 1906, at eleven o’clock and
forty-two minutes A. M.” Was that a copy of the
deed executed to Mr. McDermott at that time? A.
Yes, sir. It is signed by Wenninger and his wife
to Edward F. McDermott, yes.

Mr. Lippincott: I offer this deed in evi-
dence.

Mr. Cohen: No objection.

(The same is marked Exhibit D-1.)

Q. I show you a mortgage dated the 16th day
of November, 1906, between Edward F. McDermott
of the City, County and State of New York and
William G. Mulligan, of the same place, party of
the second part, “Whereas the said party of the
first part is justly indebted to said party of the
second part in the sum of $870, lawful money
of the United States, to be paid by his certain
bond or obligation bearing even date herewith,
for the payment of said sum of $870 on the 16th
day of November in the year of 1909, and the
interest thereon to be computed from November
16, 1906, at the rate of five per cent. per annum,
and to be paid semi-annually on each 16th day of
May and November ensuing throughout said term,
and until said principal sum shall be fully paid
for all those certain lots, pieces or parcels of land,
situate, lying and being in the 24th ward, Borough
of the Bronx, City of New York, in the County
and State of New York, formerly in the town and
county of Westchester known and distinguished
as Pelham Park, on the map made by Garrett J.
Byrne, engineer and surveyer, dated July 4, 1873,
and filed in the office of the Register of the County
of Westchester, New York, September 20, 1873, as
map number 599, and the blocks and lot numbers
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as follows: parts of lots 21, 22, twenty-nine (29)
and thirty (30), block number 33 on said map,
which taken together are bounded and described

as follows beginning—

Mr. Cohen: I will admit execution of
both of those mortgages by Mr. and Mrs.
William G. Mulligan for the amount men-
tioned.

A. They were purchase money mortgages and
formed a part of the consideration of the deed.

The Court: What was the second mort-
gage?

Mr. Lippincott: $850 was the first and

$435 was the second.
[ offer this mortgage in evidence.
Mr. Cohen: No objection.
(The same is marked Exhibit D-2.)

Q. Subsequent to the time which you have tes-
tified about, continue to explain to the Court and
jury the situation of the transaction up until the
time this note was signed. A. Edward McDermott
owned the lots until he married this lady and I
think the final statistics show that was about 1907;
I am not sure.

Mr. Cohen: I object to that, and ask that

it be stricken out.
Q. Recite the story of this transaction.

Mr. Cohen: If the Court has no objection,
may 1 suggest that questions and answers
be put to this witness?

The Court: I think so.

Q. Subsequent to this transaction you just tes-
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tified to, when did you see Mr. and Mrs. McDer-
mott, or Mr. McDermott? A. McDermott lived
next door to us. I saw him very often, I saw him
until he married this lady, and then he moved
away. :

Q. Did you have any transaction, or Mr. Mul-
ligan and Mr. McDermott, or both of them prior
to November 15, 1914? A. Edward F. McDermott
paid me a certain payment on account of these
mortgages.

Q. Were those mortgages paid off ? A. Yes, sir.

Q. Explain to the Court and jury in a precise
manner the transaction of November 15, 1914.
A. The mortgage was made for three years with
the option of paying it off, as I understand it, at
any time.

Q. Oh, the transaction when this note was made
in 1914, explain that to the jury. A. Yes. Edward
F. McDermott’s lots were to be sold on a fore-
closure sale for taxes or something of that sort,
and his wife and he came to our house about it
and I told them that they had to pay those taxes
and the party who owned lots there that were
better than Edward F. McDermott’s lots was per-
fectly willing to take the two that were being fore-
closed because they were next to the lots they
owned and they agreed to take in exchange the
lots that were being foreclosed for the two lots
they then owned which were free from taxes the
same as McDermott’s lots, or in exchange, I be-
lieve, and the exchange was made.

Q. As the result of that exchange, was a deed
made out? A. To Edward F. McDermott alone.

Mr. Lippincott: I offer in evidence deed
dated November 15, 1914, between Edward
F. McDermott and Elizabeth F. McDermott,
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his wife, of the Borough of the Bronx, City
of New York, parties of the first part and
Martha Ferguson, residing at Waterbury,
Connecticut, party of the second part, con-
sideration $1 for valuable consideration con-
veying, “All those certain lots, pieces or par-
cels of land—

Mr. Cohen: It speaks for itself.

Mr. Lippincott: And signed by Edward
F. McDermott and Elizabeth F. McDermott
in the presence of A. K. Mulligan, and ac-
knowledged before A. K. Mulligan, Notary
Public, Bronx County, on the 15th day of
November, 1914, covering a certain map en-
titled, “Map of Pelham Park,” made by Gar-
ret J. Byrne, Engineer and Surveyor, dated
July 4, 1873, and filed in the office of the
register of the County of Westchester as map
No. 599, the block and lot numbers as fol-
lows: “Lots Nos. eleven (11) and twelve
(12) in block No. twenty-six (26) on said
map.”

Mr. Lippincott: I offer this mortgage in
evidence.

Mr. Cohen: No objections.

(The same is marked Exhibit D-4.)

Q. I show you a deed dated May 12, 1914, be-
tween Mary A. Keenan of the Borough of the
Bronx, City of New York, party of the first part,
and Edward McDermott, residing at 1226 Intervale
Avenue, Borough of the Bronx, consideration of $1
and other valuable considerations.

The Court: Who is the vendor?
Mr. Lippincott: Mary A. Keenan.
The Court: The lessee from Ferguson?
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Mr. Lippincott: Yes.

The Court: In this deed McDermott is the
vendee?

Mr. Lippincott: Yes.

The Court: In other words, they ex-
changed their lots and this is the deed to
him then for the same lot which was put in
before?

Mr. Lippincott: Yes. I overlooked this
deed before. This is on May 12 when the
transfers were made, and then that lot is
lot 11-12.

The Court: These deeds are McDermott’s
deeds which he bought at this auction sale
that you are reciting now?

The Witness: Let me explain it.

The Court: You said he wanted to convey
his property to other people. Where is that
deed?

Mr. Lippincott: That is the deed of No-
vember 15, 1914, to Mrs. Ferguson.

The Witness: No, the first deed was from
Wenninger and wife to McDermott and the
second is an exchange from Mary Keenan to
Edward F. McDermott.

Q. He did not get but one deed to this property,
did he? A. The first deed.

Mr. Lippincott: The deed of 1906 was for
the same lot as I submitted in 1914, they
were on lots 21, 22 and 23.

The Court: What are the numbers of
Wenninger’s lots?

The Witness: Number 21, 22, 29 and 30,
in block number 33 on map of Pelham Park.
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The Court: That is what he paid $1,450
for?
The Witness: Yes.

Q. (Question read.) “All those certain Iots,
pieces or parcels of land, situate, lying and being
in the 24th Ward, Borough of the Bronx, City of
New York, in the County of Bronx and State of
New York formerly in the town and ~county of
Westchester, known and distinguished on a certain
map entitled, ‘Map of Pelham Park’ made by Gar-
ret J. Byrne, engineer and surveyor, dated July 4,
1873, and so forth, signed by Mary A. Keenan, in
the presence of Agnes K. Mulligan and acknowl-
edged before Agnes K. Mulligan, Notary Public.”

Mr. Cohen: I object to that on the ground
that it is not binding on the plaintiff at all,
and the paper would show a deed from a
third person to one of the plaintiff’s as-
signors. I object to it on that ground.

Mr. Lippincott: Under your Honor’s rul-
ing, Mr. McDermott having died, Mrs. Mc-
Dermott is entitled to sue. Now, if she is
entitled to sue on the note, this part of this
transaction, surely the defendant has a right
to set forth the entire transaction, in other
words, Mrs. McDermott is a party under this
transaction to anything that transpired with
Mr. McDermott in which the transaction was
involved. Furthermore, Mrs. McDermott
has signed this note as wife for the identical
lots.

Q. (By the Court.) Mary A. Keenan in 1914,
conveyed what lots to McDermott? A. Eleven and
twelve of block twenty-six.
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Q. On November 15, 1914, the date of the note,
Mr. McDermott and Elizabeth, his wife, that is the
present plaintiff or assignee of the plaintiff, con-
veyed lots eleven and twelve in block twenty-six
to Martha Ferguson, residing in Waterbury, Con-
necticut, marked D-4 in evidence? A. Yes.

Q. Whatever happened to the old lots? A.
There was a quit-claim deed signed by Mr. and
Mrs. McDermott that I found among the papers
yesterday.

Q. I show you a deed dated November 15, 1924,
between Agnes K. Mulligan of the City of New
York, party of the first part and Edward F. Mc-
Dermott residing at 332 East 176th Street of New
York City, party of the second part. A. That was
used as a quit-claim to the title.

Q. At the time Mr. and Mrs. McDermott trans-
ferred the property lots 11 and 12 in block 26 to

~ Mrs. Ferguson, explain to the Court and jury what

happened at that time? A. I had formerly owned
a block of flats on Tremont Avenue, and Mr. Mc-
Dermott rented one of those apartments for $20,
I think, a month. Mrs. Ferguson bought that prop-
erty and became the owner of it and she was then
the owner when they were the tenants. I collected
the rent for Mrs. Ferguson only as agent. They
had some talk with Mrs. Ferguson who told them—

Mr. Cohen: I object on the ground—
The Witness: May I tell the transaction?

Q. At the time of this transfer from Mr. and
Mrs. McDermott to Mr. and Mrs. Ferguson, what
was the consideration? A. The consideration
was—

Mr. Cohen: Pardon me. I object on the
ground the deed speaks for itself, and no tes-
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timony can be adduced to add, vary or alter
that valid instrument.
The Court: I will admit it.

A. The consideration was the deed to the lots
which she put at the value of $1,450 the same as he
had paid for the lots taken in exchange by assum-
ing a certain amount of taxes and assessments
which were on the lots unpaid. The balance of
the consideration was that Mrs. Ferguson was to
give Mr. McDermott and his wife the lease of the
premises that they then occupied, owned by Mrs.
Ferguson, of which 1 was the agent, for six years;
they were not to pay any rent for six years. My
recollection is a receipt was given to Mr. McDer-
mott for the six years. They were not to have
the privilege of sub-letting the flat, and Mr. Mc-
Dermott took the two leases signed by Jennie Fer-
guson, who was the record title holder, Mrs. Fer-
guson was the real holder, but she held the record
title in her daughter’s name which was Jennie
Ferguson, and Mrs. McDermott went—

The Court: Wait a minute. We will
never get anywhere this way. Present your
defense in a logical way. I do not know
what your defense is.

Q. I show you a lease dated—

Mr. Lippincott: I offer in evidence a lease
from Jennie Ferguson, party of the first part,
to Edward F. McDermott, party of the sec-
ond part on a certain apartment containing
five rooms and bathroom on 176th Street,
Borough of the Bronx, City of New York,
for a term of six years from the first day of
December, 1914, at a yearly rental of $216—
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The Court: What are you doing?

Mr. Lippincott: Offering the lease in evi-
dence. The plaintiff’s counsel objects to the
admission of it.

The Court: That is not the way to do it.
You made him an offer of a lease for six
years at $216 yearly. Tell me why you want
to put it in evidence.

Mr. Lippincott: Because this lease was
given to. Mr. McDermott and he refused to
take 1t without security, as I am going to
bring out to your Honor and the jury.

The Court: McDermott was the lessee?

Mr. Lippincott: Yes.

(Argument.)

Mr. Lippincott: All these leases and the
note are dated the same day. It is all one
transaction.

The Court: McDermott demanded secur-
ity? What security did he demand?

Mr. Lippincott: This note.

The Court: For the performance of the
terms of the lease?

Mr. Lippincott: Yes.

Q. (By Mr. Lippincott.) I show you a lease
signed by Jennie Ferguson, and I ask you if you
were present when that was signed. Did you see
it when it was signed? A. Yes, sir.

The Court: What has this to do with the
note?

Mr. Lippincott: This was given to them
and they refused it, so Mrs. Mulligan kept
it and at their request this lease was exe-
cuted and recorded for the same property
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by Mrs. Mulligan to the McDermotts and I
think exemplified.

The Court: What is this?

Mr. Lippincott: A lease with Mr. Mulli-
gan and Mrs. McDermott for the same
premises.

Q. (By the Court. ) You took a lease for the
premises from Jennie Ferguson? A. These leases
were executed by Jennie Ferguson and handed to
Mr. McDermott to execute and Mrs. McDermott
handed these two leases back. She has on the back
here a subscribing witness form. These were in
this condition when she handed them back to me
and said that her lawyer told her to get Mr. Mulli-
gan or Mrs. Mulligan to give her a lease, get Mr.
and Mrs. Mulligan to give her a note for that lease
which was, I think, just beginning to run, for this
lease that had not yet accrued. I kept this lease
myself.

By the Court:

Q. What good were they to you, you did not own
the property? A. It was signed by Jennie Fergu-
son, the owner of the record title to McDermott.

Q. So, you gave him a lease to property you did
not own? A. I did, on condition that I would hold
these two leases signed by the owner of the
premises.

The Court: I am afraid that I am con-
fused and unable to follow this.

Q. (By the Court.) This lease was dated No-
vember 15, 1914? A. Yes.

Q. The same day as the note? A. Yes.

Q. Now, tell us how that note came to be made.

Agnes K. Murphy Mulligan, direcl.

A. Mrs. McDermott had been to see an attorney
with these two leases, and that was signed by Mrs.
Ferguson and the attorney wrote on there “R. and
R.” read and return, which apparently meant that
Mrs. Mulligan who had been the previous owner of
the premises should sign the paper because as you
see there, she had a subscribing witness form that
she or Agnes K. Murphy Mulligan should sign that
and I did not sign that, so she signed that and said
the lawyer told her that I gave these two leases
against Mrs. Ferguson’s premises which I did not
own, and she wanted my promissory note for that
term of the lease of six years and I said, “No, I
wouldn’t give you that,” and MecDermott came in
and said, “Mrs. McDermott is very much excited
about this thing and the lawyer told us we were
going to have a loss of $1,246.”

Q. You mean you gave a lease on November 15,
1914, on property you did not own to McDermott
and his wife, and also gave him a note for $840?
AEEYes!

Q. What did you get for that? A. Nothing, ex-
cept I was the agent collecting the rent for those
premises and I was supposed to see that they got
that rent and on the question of the six years, Mr.
Mulligan and I objected to that, but said we would
give three years at least for the premises, and
would give a note; that she hold this lease as se-
curity against all rent. The $840 represented three
years of that $190 which was the six-year term of
the lease, with the additional rent allowed that
Mrs. Ferguson who had taxes accumulate on the
premises. That was allowed them, and I do not
remember what there was about that, but there

was some taxes unpaid, so of the $140 we gave one-
half of the $1,290 which is $648.
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Q. Explain to me why you gave the note. A.
The attorney that Mrs. McDermott had been to
was of the opinion that we were residents, that is,
we were representative people in the town and
that our note and our lease would carry McDermott
through a six-year term there. It was our opinion
that Mrs. Ferguson was attempting and wanted to
get my name on the real lease. I never signed it
nor agreed to sign it, and she could not use that
lease, and she brought it back.

Q. Did you think or believe the lease from Fer-
guson to Edward F. McDermott was any protection
to you? A. I certainly did.

Q. Now, when he got this lease from you, why
did you give him this note for $840? A. Because
while they were our tenants there, I had agreed
to let them have a lease.

Q. What do you mean “while they were your
tenants?” A. McDermott was our tenant prior to
the giving of this lease.

Q. Yes. A. And we had agreed to give him a
three-year lease of the premises and he made an
arrangement with Mrs. Ferguson to give her the
rent and she would give him the rent for $2 less
a month, that is, she would give it to him for $18
a month and she would not take it unless I would
give, or rather Mr. Mulligan would give, a promis-
sory note for those three years together with the
accumulated taxes and assessments allowed to
Mrs. Ferguson which was still unpaid, on his as-
surance that they would be paid, and I made that
note for $840, a difference of the accruing taxes
and assessments that were unpaid.

Q. When McDermott conveyed lots 11 and 12
to Martha Ferguson, they were encumbered with
taxes? A. Some taxes and some assessments.
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Q. Lots 11 and 12, not the premises. A. The
original purchase, they were the ones that were
taken in. .

Q. Wait, you do not know what I am going to
ask you. They were not the premises upon which
the lease was supposed to have been made, they
were on other property? A. No, sir, they were
the consideration for that lease.

Q. (By Mr. Lippincott.) From the time this lease
was executed, do you know of your own knowl-
edge whether Mr. and Mrs. McDermott lived in
that apartment covered by that lease? A. Yes, he
died there, and she lived there long after he died.

Q. For the full period? A. Yes.

Q. Were you, or were you not the agent for
Mrs. Ferguson?

Mr. Cohen: 1 object.

A. T was.

Q. Were you, or were you not the agent of Mrs.
Ferguson for the leasing and collection of rents
for this property? A. I was.

Q. As such agent did you ever receive any
money from Mr. and Mrs. McDermott? A. I did
not.

Q. As rent for the property? A. No, never for
the note nor for the rent at any time.

Mr. Lippincott: 1 offer the exemplified
copy of the lease in evidence.

Mr. Cohen: That lease is a certified copy
or an exemplified copy, and I think the orig-
inal lease should be offered.

The Court: I will admit it.

(Marked Exhibit D-5.)

Q. (By the Court.) What was the consideration
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which the McDermotts gave? What did they give
for the privilege of occupying this apartment for
six years and receiving a note for $840? A. They
gave a deed to Martha Ferguson.

Q. That was the consideration? A. Yes, the deed
of lots 11 and 12

Mr. Lippincott: Of block 26.

Q. (By Mr. Lippincott.) On November 15, 1914,
McDermott and his wife conveyed lots 11 and 12
of block 26 to Martha Ferguson? A. Right.

Q. And as a consideration for that, no money
passed, as I understand you? A. Unless there
might have been some small amount, between
$1,450 and $1,296, the amount of that lease.

Q. And in consideration for that, I understand
the McDermotts obtained a six-year lease from
Mrs. Ferguson. Did they object finally to taking
it from her, although you did not own this apart-
ment? A. I was collecting the rents.

Q. Then, you also gave them a note? A. To
assure them that they would have that rent.

Q. A note for $840? A. Yes, for the lease that
had only just begun to run.

Q. Did they occupy the premises for the six
vears? A. They did, and they never paid any
rent.

Mr. Lippincott: I offer in evidence lease
dated November 15, 1914, between Jennie
Ferguson, party of the first part, and Edward
McDermott, party of the second part, for
all that certain part, consisting of five rooms
and bathroom in the Borough of Bronx,
City of New York, for six years, from the
first day of December, 1914, at a yearly
rental of $216.00, signed Jennie Ferguson.
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Q. I ask you did you see that signature made?
A. 1 did, yes, sir.

Mr. Lippincott: 1 offer the leases in evi-
dence.
(Same are marked D-6 and D-7.)

Q. Have you seen Mrs. McDermott since the 15th
of November, 1920? A. I did, yes.

Q. When? A. In answer to my call at her apart-
ment.

Q. When, approximately? A. About 1920. It
was 1920, I know, before the death of our daughter.

Q. Where did you see her? A. At my home in
Edgewater Heights, New Jersey.

Q. Do you know why she came to see you? A.
Yes.

Q. Why? A. 1 called at her place on two or
three occasions to ask her to bring over that note
inasmuch as she had lived there the six years and
I wanted to see that that note was not endorsed
to any innocent person, and it was not to be re-
tained by her after the lease had accrued and she
had the benefit of it, it was to be returned to me
on our original agreement.

Q. What did she say to you at that time? A.
She was not there. I did not see her.

Q. Did she come to your home? A. Yes, in
answer to that, and I asked her if she had the
note and she said she had. I asked her to let
me see it. It did not bear any endorsement of any
kind. I said, “I want you to turn that note over to
me, it belongs to me,” and she said, “I will not
turn it over to you at all.” I said, “I have a very
good notion to call the police and ask for an of-
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ficer to haul you to the Town Hall for that note.
[t does not belong to you, you derived all the bene-
fit of that by living in that flat.”

Q. Is that the last time you saw Mr. McDermott?
A. Yes.

Cross examination by Mr. Cohen:

Q. Mrs. Mulligan, who was John T. Wenninger
and Caroline Wenninger? A. Large property
owners in the Bronx, in the business for over
thirty years.

Q. Did you buy the property known and desig-
nated as lots numbers 21, 22, 29 and 30 in Bay-
chester, from Mr. and Mrs. Wenninger? A. Never;
no, sir.

Q. In what capacity did you act in that transae-
tion? A. 1 was managing an auction sale. Mr.
Wenninger had a real estate sale held by an auc-
tioneer.

The Court: What has the sale of those
four lots to do with this case?

The Witness: They are the origin of the
entire gist of this whole thing. You have it
in Mr. McDermott’s affidavit, I think. I real-
ly yet do not see why they brought that in.

Mr. Cohen: Mr. and Mrs. McDermott
bought certain property, so they did have it
at one time.

Q. Can you at this time recall the terms of sale
at the auction that you were managing or conduct-
ing for Mr. Wenninger?

Mr. Lippincott: I object. This deed is
from Mr. and Mrs. Wenninger.
(Argument.)
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Q. Do you recall the terms of the sale on that
occasion of the sale at which Mr. McDermott was
one of the purchasers? A. Yes, ten per cent. on
the day of the sale, thirty per cent. on the day
of closing title and sixty per cent. on a three-year
mortgage, and the purchaser executing a purchase
money mortgage for sixty per cent.

Q. To the owner of the property? A. Not neces-
sarily. This man only had $145, you must not for-
get.

Q. Did you deviate any from the terms of the
sale in the case of Mr. McDermott?

Mr. Lippincott: 1 object.
The Court: Objection overruled.

A. We did, ves, we took back as—Mr. Mulligan
helped him to take back a first mortgage of $850
and a second mortgage of $435.

Q. These two mortgages, the exemplified copies
of which are in evidence, are dated the same day,
covering the same property, one in the sum of
$870 and one in the sum of $435. Tell us why you
took two mortgages on the same property. Why
you divided them as you did.

Mr. Lippincott: I object. She did not take
a mortgage.

Q. By Mr. William G. Mulligan?

Mr. Lippincott: 1 object.

The Court: These negotiations are just
about as intricate as any I have had while
I have been on the bench.

Q. You were present at the time the deed and
two mortgages were executed, were you not?

At one o’clock P. M. the Court takes a recess for
one hour.
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g piy
AFTER RECESS.

AGNES K. MURPHY MULLIGAN, resumes the
stand.

Cross examination (continued) by Mr. Cohen:

Q. (Question read.) A. I was.

Q. You were present? A. I was taking the ac-
knowledgment.

Q. As Notary Public? A. I think so.

Q. As Notary Public? A. Yes.

Q. Will you explain to the Court and jury why
it was that Mr. Mulligan, your husband, took back
a purchase money mortgage for the amount of $870
and $435? A. Because Mr. Wenninger was unwill-
ing to take back more than sixty per cent. and in-
asmuch as we were taking a second mortgage, we
wanted to hold the first.

Q. Would the sum of $870 be a sixty per cent.
purchase money mortgage? A. I think it was, yes.
Sixty per cent. of $1,450.

Q. Were you the agent for Mr. Wenninger in
the sale of this property? A. I was the manager
of this auction sale. I was a member of the old
exchange and Felix Ingram was a member with
me, and I took the sale for him.

Q. What part did your husband play in this
transaction on the day of the closing of title to the
property, lots 21, 22, 29 and 30? A. My expecta-
tion or thoughts are now that he was the attorney
for Mr. Wenninger.

Q. He was a lawyer? A. Yes.

Q. New York lawyer? A. Yes.

Q. Is he still a member of the New York Bar?

Mr. Lippincott: I object to that as not
- relevant.
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Q. For whom was he acting as attorney, do you
recall? A. He was purely acting in the taking of
these mortgages because I had promised the old
mother of this young man when she said he had
money to invest that I would take care of him.
My husband cared nothing about him, it was my
solicitation of him to do it.

Q. These mortgages given by Mr. McDermott to
your husband, they have been paid, have they not.
You so testified on direct examination. A. My
recollection is that in 1914 they were fully paid at
that time.

Q. This was a vast tract of land, was it not, from
which these two lots were taken and conveyed to
Mr. and Mrs. McDermott? A. I wouldn’t say very
vast.

Q. How much was it? A. I think it probably
consisted of about 250 lots.

Q. Do you recall now whether or not there were
any encumbrances against these lots or any of
them? A. There wasn’t any when they were con-
veyed, as far as I know, to Edward F. McDermott.

Q. Was there a blanket mortgage covering these
lots? A. If there was, it was released. Itis twenty-
one years ago. I know they were clear.

Q. You say if there was a mortgage, then the lots
conveyed to Mr. McDermott were released from
the lien of this blanket mortgage, and that is your
impression? A. That is my recollection.

Q. Do you recall who held that blanket mort-
gage? A. No, I do not. They may have been held
by several people.

Q. Several? A. May have been.

Q. Do you recall whether or not the blanket
mortgage was held by the surety company, the
Hamilton Surety Company? A. It was not.
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Mr. Lippincott: T object. She already
has said that she did not recollect anything
about that feature of the case and besides
for the further reason that there is nothing
on the record to show that my clients were
the future owners of this property.

A. There was no mortgage ever held by the

Hamilton Trust Company.

Q. Your recollection is very clear that that com-
pany certainly did not hold the mortgage? A. I
never heard tell of it in my life.

Q. Your memory is very clear on that? A. Ex-
cellent on that.

Q. Equally as excellent as to the other facts, too?
A. T have a very good memory. When you tell the
truth, there is only one way to remember it.

Q. Are you an attorney? A. I studied law, and
took an L. L. D. at New York University. [ was
the first woman to take it, and I never applied
for admission. I am the mother of seven children.

Q. Do you recall how it came about that Mr.
McDermott was mentioned as the grantee to lots
11 and 12 in the deed from Mary A. Keenan. Do
vou recall how that came about? A. Not perfectly.

Q. Tell us how that came about. A. Mr. McDer-
mott had not paid his taxes, I think one bill of
assessments, and there was a tax lien, or some
kind of a lien being foreclosed, and he looked to
lose it and Mrs. Keénan held two lots adjoining
his, and she had two other lots, 9, 10 and 11,
they are really better lots, and therefore made
an even exchange.

Q. Who did? A. Mary A. Keenan.

Q. With whom? A. Edward F. McDermott.
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Q. Were you there at the time the exchange was
made? A. I made it.

Q. In what capacity? A. As a broker.

Q. You received a commission from Mr. McDer-
mott? A. I don’t know. I did show it to a party
for Edward F. McDermott, but I don’t know
whether I did this other party too.

Q. When were these two mortgages held by your
husband paid off, do you recall? A. Old Mrs.
McDermott—

Q. When? A. I don’t know whether they paid
them at different times, but old Mrs. McDermott
paid part, and Edward paid the rest.

Q. Has this Mrs. McDermott paid? A. Never
paid a dollar.

Q. Did Mr. and Mrs. McDermott ever come to
your office, conducted by you as a real estate
agent, and by your husband as a lawyer, ever
come to you with papers in a foreclosure sale?
A. They may have, I don’t remember. All I know
is there was something pending about a fore-
closure.

Q. Do you recall what advice was given them
with respect to these foreclosure proceedings? A.
Yes, I advised that they make an exchange with
Mrs. Keenan who had lots adjoining theirs, and
who was anxious to get theirs too.

Q. As a graduate of law school, did you think
that that would in any way affect the foreclosure
proceedings then pending against the property
held by Mr. and Mrs. McDermott? A. Mary A.
Keenan was in a position to pay anything due on
it, but Edward F. McDermott was not.

Q. Do you recall whether or not these proceed-
ings were ever discontinued? A. I did not dis-
continue them for Mrs. Keenan, so I do not
know.
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Q. Can you tell us who Martha Ferguson is?
A. She was—

Q. Was then. A. She was a lady who lived in
Connecticut, Georgetown, Connecticut, lived there
some thirty-five years, if I remember; just out
of Georgetown.

Q. Did her daughter live with her? A. I think
she did.

Q. So that the recital of this deed that Martha
Ferguson resided in Waterbury is incorrect? A.
[ think it is correct. She lived in Connecticut,
wherever she lived, and we had our place near
Danbury.

Q. Can you tell us how all of these papers in
which Mr. McDermott was mentioned as the
grantee happened to be in your possession? A.
[ can.

Q. Tell us. A. Mrs. McDermott met me on
Tremont Avenue one day as I was coming down
from my home to my office and she had with
her a young man named Rosenthal of the Reg-
ister’s office who I had known quite a few years
and she said she had been advised to take these
mortgages—I do not know whether Mr. Rosen-
thal was her advisor—but someone who wrote on
there a subscribing witness form, and she asked
me to sign that paper and I said I had absolutely
nothing to do with that lease, and had nothing
to do with it.

Q. You said mortgages. A. I mean lease. We
were talking of mortgages.

Q. How did you get possession? A. She gave
them back to me when I gave her the lease of
the premises. I afterwards changed my mind at
the insistence of Edward F. McDermott.

47
Agnes K. Murphy Mulligan, cross.

Q. These leases were never delivered, were
they? A. They were delivered to Edward F.
McDermott.

Q. I mean in a legal sense. A. Yes, by Mrs.
Ferguson they were delivered to him.

Q. Do you know whether Mr. McDermott ac-
cepted those leases or not? A. Apparently he did
not.

Q. Then, how did they come into your posses-
sion? A. He took over—

Q. Who is he? A. Edward F. McDermott is the
only one we have known in this entire transaction.

Q. You were not in any sense obligated to Mr.
McDermott in connection with the lease for these
premises, were you? A. I wasn’t in any sense ob-
ligated? What do you mean by that, when I signed
it I was obligated.

Q. Was there any legal obligation due from you
or your husband to Mr. McDermott? A. Not any
except sympathy, the same as- I loaned him $145
for his original purchase.

Q. I show you the original lease, Exhibit D-5.
This is the lease made by you to Mr. McDermott.
This is your signature, is it not? A. Certainly, it is.

Q. This is also your signature (indicating)? A.
Yes.

Q. Here (indicating) ? A. Yes.

Mr. Cohen: 1 offer in evidence the orig-
inal lease from Mrs. Mulligan to Edward F.
McDermott.

(The same is marked Exhibit P-2.))

(Exhibit P-2 read to the jury.)

Q. Now, will you explain to the Court and jury
why it was you gave Mr. McDermott a receipt for
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$1,296? A. Because I held the lease for six years
from Mrs. Ferguson to me.

Q. So that you were paid, that is, the rent for
the use and occupation was paid to you, was it
not? A. Why, it was shown as paid by the note
and by this (indicating).

Q. You were paid, were you not? A. Never was
paid any money.

(). What was it you received which demanded
this receipt endorsed on the back of this lease? A.
The deed to Martha Ferguson, that was the con-
sideration for which that receipt was given.

Q. I still have not received an answer to my
question which was this: Why was it you gave a
receipt to Mr. McDermott for $1,296 indicating the
full payment of the rent reserved in the lease? A.
The equity in the deed he executed as it says there
on that day to Martha Ferguson.

Q. Did you receive any consideration for that
transaction for the giving of that receipt? A. I
received that evidence that would show the note
was part of that transaction.

Q. Is there any mention in that receipt about a
note? A. I don’t know, I haven’t read it. It says,
“Received, New York, November 15, 1914, the sum
of $1,296 by deed,” which shows it is by deed to
certain lots, “made this day by Edward F. Mec-
Dermott and wife to Mrs. Ferguson on property in
Bay Chester, New York City, in full payment of
rent for the term of the within lease.”

Q. So that there is no mention in that receipt of
any note, is there? A. Well, you have heard about
the lawyer.

Q. I say, there is no mention in that receipt of
any note? A. No.
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Q. Yet, you are a graduate of New York Univer-
sity, a student of law, and actively engaged in the
real estate business. A. Like many other women,
perhaps, a fool. That speaks for itself on the re-
ceipt. I believe it now, after being a graduate
thirty-five years of N. Y. U.

Q. Were you ever present at any time at which
were present Edward F. McDermott, his wife, your
husband, Mrs. Ferguson and her daughter and
yourself. Were you ever present? A. Yes, when
that deed was executed.

Q. Where was it executed, at your place? A. At
my house or my office, I wouldn’t be able to tell
you for sure. .

Q. Your husband was also present? A. I don’t
know whether he was present or not. No, I think
he was not.

Q. Who was it that prepared that lease? A. I
did.

Q. You did? A. Yes.

Q. Did you also draft the deed? A. I did.

Q. And also the mortgages? A. I did. This has
been my work for forty odd years.

Q. You mean the drafting of legal papers and
the practice of law? A. No, I withdrew from the
practice of law and did not apply for admission
to the bar; I do not believe in women practicing
law. '

Q. Were you ever present at a conference, at
which conference were present Mr. and Mrs.
McDermott, your husband, Miss or Mrs. Mary A.
Keenan and yourself? Were you ever present at

any such conference? A. 1 don’t know that Mr.

Mulligan was there, but I know I was there.
Q. Was Mr. and Mrs. McDermott present? A.
I don’t know if Mrs. McDermott was. I believe Mr.

40
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McDermott came over to my oflice and met Mary
A. Keenan.

Q. What relation is Mrs. Ferguson or her daugh-
ter to Mary A. Keenan? A. Not any, as far as I
know, they both bought at Bay Chester.

Q. Why was it that Mrs. Ferguson or her daugh-
ter gave the lease for this apartment? A. Because
they wanted the two lots that the MecDermotts
owned, and they were anxious to get a good tenant
for their flat.

Q. What transaction took place between McDer-
mott and Mrs. Keenan? A. That was the trade of
the two lots, when she traded her two lots for Mr.
McDermott’s two lots. I will elucidate one thing.
There are four numbers on those lots, but there
are only actually two lots. The lots were each 25
by 100 and the rear of those lots lapped over into
the other numbered lots to make them 100 feet in
depth, but they were only two lots each, the Mc-
Dermott, Keenan and Ferguson lots.

Q. Thus far we have gotten along quite well, bu<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>