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Notice of Appeal.

NOTICE OF APPEAL. 

Filed May 7, 1925.

FIRST DISTRICT COURT OF THE CITY OF
NEWARK.

H ell er -R ic ka rd s ,
poration,

In c ., a cor- 

Plaintiff,

vs.

Sol omo n  Be r l a  and Sa mu e l  
Be r l a , partners trading as 
“ E li as  Be r l a / ’

Defendants.

On Contract.

Notice of 
Appeal.

10

To Harry Silverstein, Esq., attorney for plain- ^  
tiff:

Si r :
Ta k e  No t ic e , That the defendants, Solomon 

Berla and Samuel Berla, partners trading as 
“ E li as  Ber la / ’ hereby appeal to the New Jer-
sey Supreme Court from the judgment of the 
First District Court of the City of Newark, ren-
dered in the above-stated action, on the twenty- 
seventh day of April nineteen hundred and 30 
twenty-five.

Dated April 29, 1925.

PHILIP J. SCHOTLAND,
Attorney for Defendants.

40
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Grounds of Appeal.

GROUNDS OF APPEAL.

New Jersey Supreme Court
H e l l e r -R ic k a r d s , In c ., a cor- 

10 poration,
Plaintiff-Appellee, 

vs.

Solomon  B er la  and Sa mu e l  
Ber la , partners trading as 
“ E li a s  Berla / *

Defendants-Appellants.

The following are the specifications of the de- 
2o terminations of the First District Court of New-

ark, from which the defendants appeal:
1. That under the facts as found by the 

Court, there should have been a judgment en-
tered in favor of the defendants, on the counter-
claim, and against the plaintiff, for the differ-
ence between the two claims, namely, $10.75.

2. The facts, as found by the Court, estab-
lished the negligence of the plaintiff, causing the

30 damage to the defendants, the amount of which 
is not in dispute.

3. The Court erred in overruling the counter-
claim.

4. The Court erred in rendering judgment 
for the plaintiff.

PHILIP J. SCHOTLAND, 
Attorney for Defendants-Appellants.

On Appeal.

Grounds of 
Appeal.

40
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Transcript of Clerk’s Docket.

TRANSCRIPT OF CLERK’S DOCKET.

FIRST DISTRICT COURT. 
Ne w a r k , N. J.

H ell er -R ic ka rd s , In c ., a cor-
poration,

Plaintiff,
and

Sol omo n  Be rl a  and Sa mu e l  
Be r l a , partners trading as 
“ E lia s  Be r l a ”  (name amend-
ed),

Defendant.

Harry Silver stein, plaintiff’s attorney. 

Pl a in t if f ’s  Co st s .
Summons (Jan. 30) ....................2.10
Mileage . . . . .................................... 08
Listing Fee (Feb. 4) . . . . . . . .  1.50
Witness Fee ..........................
Attorney’s Fee ....................   13.54

10

20

Total Cost ...........................$17.22

232 Mulberry street.

The summons in the above-stated case was 
issued on the twenty-eighth day of January, 
1925, returnable on the fifth day of February, 
1925, wherein the plaintiff demands of the de-
fendants the sum of Five hundred dollars.

The plaintiff filed its state of demand January 
28, 1925.

30

40
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Transcript of Clerk’s Docket.

The summons was served and returned as fol-
lows :

I served the within summons January 31, 
1925, on the defendant by reading it to him and 
giving him a copy thereof.

THEODORE J. CONLISS,
10 Constable.

1925.
Feb. 4. Specification of Defenses filed.
< < 4. Counter-claim filed.
u 5. This cause was adjourned to February 

13th, 20th, 27th, March 13th, 20th.
< i

20

10. Stipulation filed amending the name of 
the defendant to Solomon Berla and 
Samuel Berla, partners trading as
“ E li as  Berla . "

Mar. 20. The plaintiff and the defendant ap-
pearing the cause was tried and de-
termined at this time.

Raymond Kingsland, sworn for plain-
tiff.

Defendant, Rush C. Rose, Edmond J. 
Bacon, Herman R. Root and Grover 

 ̂ L. Adams, sworn.
The evidence being closed the Court 

reserved decision.
Apr. 28. The Court rendered decision this day 

giving judgment in favor of the 
plaintiff and against the defendants, 
Solomon Berla and Samuel Berla, 
partners trading as “ E li as  B er la / '  
in the sum of two hundred seventy 
dollars and seventy-five cents dam-
ages, with costs; whereupon judg- 

40 ment is hereby entered in favor of
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Summons.

the plaintiff and against the defend-
ants, Solomon Berla and Samuel 
Berla, partners trading as “ E lia s  
Be r l a , ”  in the sum of two hundred 
seventy dollars and seventy-five cents, 
damages with costs.

May 7. Notice of Appeal filed. «
“  14. Appeal Bond filed, $1.00.

SUMMONS.

FIRST DISTRICT COURT SUMMONS.

E s s e x Co u n t y , s s .

Th e  Stat e  o f  Ne w  Jersey .
To any Constable in said County 20 

or to the Sergeant-at-Arms of The 
(s e a l ) First District Court:

Summon Elias Berla to appear be-
fore the First District Court of the 

City of Newark, to be held in the City Hall, 
Broad Street (Ground Floor), in the said City, 
on the 5th day of February, 1925, at ten o ’clock 
in the forenoon, to answer unto 

Heller-Rickards, Inc., a corporation, in an ac- 30 
tion upon contract to the damages of the plain-
tiff Five Hundred Dollars, hereof fail not.

W it n e s s , Cecil H. MacMahon, Esq., Judge of 
said Court at Newark, aforesaid, the 28th day of 
January in the year one thousand nine hundred 
and twenty-five.

CHARLES R. BALDWIN,
Clerk.

40



6

State of Demand.

STATE OF DEMAND.

Filed January 28, 1925.

FIRST DISTRICT COURT OF THE CITY 
OF NEWARK.

H el ler -R ic kards , In c ., a cor- \
poration,

Plaintiff, !  0n Contract-
/  State ofvs. l Demand.

E li a s  Berla , 1
Defendant. ]

The plaintiff demands of the defendant the sum 
2q of $500.00 upon a certain book account, a true 

copy of which is as follows:

1924.
Sept. 27th. Balance due on lowering 

boiler sections into the cel-
lar of New Firemen’s In-
surance Building, Rector 
Street .............. ...................... $270.75

Judgment will he claimed for the sum of Two 
30 hundred seventy dollars and seventy-five cents 

besides legal interest and cost of suit.
HARRY SILVERSTEIN,

Attorney for Plaintiff.

40
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State of Demand.

I served the within summons January 31, 1925, 
on the defendant Elias Berla by reading it to 
him and giving him a copy thereof.

THEODORE J. CONLISS,
Sergeant-at-Arms,

Constable.
10

232 Mulberry Street,
Newark, New Jersey.

FIRST DISTRICT COURT 
OF NEWARK, N. J.

SUMMONS ON CONTRACT. 
H ell er -R ic ka rd s , In c ., 

vs.
E li a s  Berla .

Demand .........   ......$500.00
Summons ....................................    2.10
Mileage ...........   08
Listing Fee .............    1.50
Attorney Fee ...........................

Returnable February 5, 1925.
Harry Silverstein,
800 Broad Street,
Attorney for Plaintiff.

To t h e  De f e n d a n t :
Ta k e  No t ic e , that the plaintiff de-

mand that the defendant shall file writ-
ten specification of defenses intended to 
be made in said action on or before 
the time specified for appearance in the 
process issued in said cause.

HARRY SILVERSTEIN,
Plaintiff’s Attorney.

20

30

40



Specification of Defenses.

SPECIFICATION OF DEFENSES.

Filed February 4, 1925.

FIRST DISTRICT COURT OF THE CITY OF
NEWARK.

H e l l e r -R ic k  Ar ds , Inc ., a cor-
poration,

Solomon  Ber la  and Sa mu e l  of Defenses. 
Berl a , partners trading as 
“  E li a s  Berla , ”

The following is a specification of the defenses 
intended to be made by the defendants in the 
trial of the above cause :

1. They deny that they owe the money sued 
for.

2. The claim sued upon arises out of a charge 
for carting and delivering material consisting of 
boiler sections and appurtenances, and the plain-
tiff was required by the terms of its contract 
to carefully handle and deliver said articles, and 
notwithstanding its contract, so carelessly and 
negligently handled and delivered said articles 
as to break a section of the boiler, the value of 
which exceeds any balance owing.

3. The state of demand is insufficient in that 
it fails to set out a book account as sued upon.

PHILIP J. SCHOTLAND,
Attorney for Defendants.

vs.

Defendants.

Plaintiff, On Contract. 

Specification
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Counter-claim.

COUNTER-CLAIM.

Filed February 24, 1925.

FIRST DISTRICT COURT OF THE CITY 
OF NEWARK.

H ell er -R ic ka rd s , In c ., a cor-
poration,

Plaintiff,
vs.

Solom on  Ber la  and Sa mu e l  
Ber la , partners trading as 
“ E li as  Ber la , ”

Defendants.

On Contract.

Counter-
Claim.

The defendants, by way of counter-claim, claim 
of the plaintiff, the sum of $281.53 as follows: 

The defendants hired the plaintiff to cart and 
deliver material consisting of boiler sections and 
appurtenances, and through its negligence, so 
carelessly and negligently handled and delivered 
said articles as to break a section of the boiler, 
and it was necessary to buy a new boiler; a 
true statement of which charges are as follows:

Aug. 12, 1924, Demurrage charge paid
by defendants as authorized by
plaintiff ...................................... 3.00

Oct. 10, 1924, replacement of boiler 
section broken by plaintiff’s m en.. 267.75 

Oct. 23, 1924, freight on boiler section 5.78 
Oct. 23, 1924, cartage .........................  5.00

10

30

Total $281.53

40
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Stipulation.

Judgment will be asked by the defendants 
against the plaintiff, for the sum of $281.53.

PHILIP J. SCHOTLAND,
Attorney for Defendants.

STIPULATION.

Filed February 10, 1925.

FIBST DISTRICT COURT OF THE CITY OF
NEWARK.

H el ler -R icka rds , Inc., a corp., \
Plaintiff, j

2o VSt \ On Contract.
Solomon  Berla  and Sa mu e l  / stipulation.

Berla , partners trading as I 
“ E li a s  Berla , ”  1

Defendants. J

It is hereby stipulated by and between the at-
torneys for the respective parties in the above- 
entitled cause, that process in the above-entitled 

30 cause, be amended and Solomon Berla and 
Samuel Berla, partners trading as Elias Berla, 
be substituted in place of and in stead of the de-
fendant, Elias Berla.

HARRY SILVERSTEIN,
Attorney for Plaintiff.

PHILIP J. SCHOTLAND,
Attorney for Defendant.

40

%
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Certificate of Clerk.

I hereby certify that the above is a true copy 
of docket in Case No. 92116, Heller-Rickards,
Inc., a corporation, plaintiff, vs, Solomon Berla 
and Samuel Berla, partners trading as “  Elias 
Berla,”  defendants.

Given under my hand and seal this 19th day 
of June, 1925. Xo

CHARLES R. BALDWIN,
(s e a l ) Clerk of the First District Court

of the City of Newark.

20

30

40
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State of the Case on Appeal.

STATE OF THE CASE ON APPEAL.

FIRST DISTRICT COURT OF THE CITY OF
NEWARK.

10
H e l l e r -R ic h a r d s , In c ., a cor-

poration,
Plaintiff, 

vs.
Sol omon  Be rl a  and Sa mu e l  

Berl a , partners trading as 
“  E li a s  Ber la , ”

Defendants.

On Contract.

State of the 
Case on 
Appeal.

The parties to this suit having been unable to 
20 agree upon a state of the case on appeal, have 

requested me, Cecil H. MacMahon, Judge of the 
First District Court, aforesaid, to prepare such 
state # of the case on appeal, the time within 
which this was to be done having been duly 
extended.

The case was tried before me without a jury. 
I find the facts to be as follows:

Plaintiff is a truckman who was engaged by 
the defendant to receive from the Pennsylvania 

30 Railroad Company at Newark, New Jersey, cer-
tain boiler sections, weighing about 1,900 pounds 
each, to be delivered in the basement at Rector 
street, Newark, where a new building was being 

^erected, for which Berla had the heating con-
tract, and was to install under his contract, a 
boiler, furnishing, etc., consisting in part of these 
boiler sections.

The building was of the steel frame construc-
tion, and was in the course of erection when 

4Q the trucking in question was done.

i
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State of the Case on Appeal.

Upon arriving at the building with the first 
load, about noon on a Saturday, the plaintiff 
was shown by an employee of the construction 
company where to tie up to the steel work to 
lower the sections into the basement. The 
plaintiff then attached its hoisting apparatus at 
the place indicated and lowered the first load of 
boiler sections into the basement. Neither the 
defendant nor any of his employees were on the 
premises when the boiler sections were delivered, 
nor knew of the delivery until the following 
Monday.

The floor of the basement at the point where 
these sections were lowered was uneven, so that 
the boiler sections would not lie flat upon the 
ground. The sections were piled one on top of 
the other.

20
Later on, the same day the plaintiff brought 

two other loads of boiler sections to the build- 
ing, unloading them as before, placing them on 
top of the boiler sections previously delivered. 
When the sections were delivered, unloaded, 
placed and left by the plaintiff they were all in 
good condition.

On Monday morning following, the section next 
to the ground was found to be broken. The 
break was occasioned because the lowest section 30 
was lying on the uneven ground and the weight 
superimposed, had been too much for the lowest 
section to sustain on the uneven ground.

There was testimony that blocks might have 
been used as the sections were lowered to block 
up the sections so that they would have a level 
spot or place to rest upon.

The plaintiff’s claim is for a balance of $270.75, 
due it for trucking.

40
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State of the Case on Appeal.

The defendant files a counter-claim for the 
damage to the boiler section with cartage, etc., 
of $281.50.

The question seems to be whether or not the 
plaintiff was negligent in placing the boiler sec-
tion at the point where it did, on the uneven 

2 a ground, which was there, but how apparent, I 
do not know, or whether the defendant was 
negligent in not caring for their property, as it 
was delivered by proper blocking, or by not 
providing a proper place on the ground upon 
which these heavy sections might rest.

My view is that no negligence has been shown 
on the part of the plaintiff.

Judgment for the plaintiff for $270.75.
All of which is respectfully submitted this 12th 

2o day of June, 1925.
CECIL H. Mac MAHON,

Judge.

30

40
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Opinion of Supreme Court.

OPINION OF SUPREME COURT.

Filed March 18, 1926.

No. 417 October Term 1925.

NEW JERSEY SUPREME COURT.

H e l l e r — R ic kar ds , I 

vs.
Sol omon  Ber la , et al

Appeal from First District Court of Newark.
Argued October term, 1925; decided October 

term, 1925.

Philip J. Schotland, for defendant-appellant. 
Harry Silverstein, for plaintiff-appellee. 
Argued before Parker, Minturn and Black, ././. 

Pe r  Cu r ia m.

This action was tried in the First Distri 
Court of Newark without a jury, and judgme: 
went for the plaintiff for $270.75.

The plaintiff corporation, engaged in the true 
mg business, brought this action to recov. 
c arges for carting and delivering certain boil< 
sections (weighing 1900 lbs. each) from the rai 
road yard to the cellar of a building in court 
of construction, for which building the defendar 
naa tne heating contract.

The plaintiff delivered the boiler sections o 
a ¡Saturday afternoon, in the absence of the de 
lendant, who first learned of the delivery on th 
O owing Monday. The sections, as delivered 

were placed in the basement of the building on ai

20

30

40
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Opinion of Supreme Court.

uneven floor, by piling one on top of the other. 
On Monday morning following, the section next 
to the ground was found to be broken. The de-
fendant counter-claimed for $281.53 damages al-
leged to have been caused by negligence in haul-
ing and delivering the boiler parts.

 ̂ The defendant contends that the plaintiff is 
a common carrier, liable as an insurer, and that 
the Court therefore erred in over-ruling the 
counter-claim. The Court found, “ When the 
sections were delivered, unloaded, placed and left 
by the plaintiff they were all in good condition 
The break was occasioned because the lowest 
section was lying on uneven ground, and the 
weight superimposed had been too much for the 
lowest section to sustain on the uneven ground.”

The evidence did not show the extent of the
20 unevenness of the ground, but there was enough 

in the case to enable the Court sitting as a jury 
to reasonably infer it. The Court found no 
negligence upon the plaintiff’s part, and since 
the situation presented a question of fact, we are 
not inclined to disturb the finding of the trial 
court.

The judgment will be affirmed.

ftBraaKi
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Order Affirming Judgment.

ORDER AFFIRMING JUDGMENT.

NEW JERSEY SUPREME COURT.

H e l l e r -R ic k a r d s , I n c ., a cor-
poration,

Plainti ff-Appellee, 
vs.

Sol omo n  Be r l a  a n d  Sa mu e l  
B e r l a , partners trading as 
“ E li as  B e r l a / ’

Def endant-Appellant.

20

On Appeal 
from First 
District 
Court of the 
City of 
Newark.

Order 
Affirming 
J udgment.

This cause having been duly argued before the
i ô )k ifrSrT ^ P 1*61116 Court, at the October term, 
1925, by Philip J. Schotland of counsel for the 
Appellant, and Harry Silverstein of counsel for 
the Appellee, and the Court having heard said 
argument, and having inspected the record and 
judgment below, and considered the causes as- 
signed for error, with which Appellant was dis- 
satisfied in point of law, it is thereupon, on this 
24th day of March, 1926,

Or der ed , that the judgment of said First Dis- 
nct Court of the City of Newark be in all things 

a rmed, and that the record and proceedings be 30 
remitted to the said First District Court of the 
City of Newark, to be proceeded with in accord-
ance with this judgment and the practice of the 
said Court.
, ° n * n ; f Harry Silverstein, attorney for 
plaintiff-appellee. J

Rule entered: March 24, 1926.
A true copy.

EDWARD J. KELLEHER,
Clerk.

10

40
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Notice of Appeal and Grounds.

NOTICE OF APPEAL AND GROUNDS.

NEW JERSEY SUPREME COURT.

10

He l l e r -R ic k a r d s , In c ., a cor-
poration,

Plaintiff-Appellee,

vs.

Solomon  Berla  and Sa mu e l  
B erl a , partners trading as 
“ E li a s  Ber la , ”

Defendants-Appellants.

On Appeal 
from First 
District 
Court of the 
City of 
Newark.

Notice of 
Appeal and 
Grounds.

To Harry Silverstein, Esq., Attorney of Plain-
tiff-appellee.

2 0 .
Plea se  Ta k e  Not ice , that the defendants-ap- 

pellants in the above-stated cause, hereby appeal 
from the whole of the judgment entered therein, 
to the New Jersey Court of Errors and Appeals 
in the last resort in all causes, on the following
ground: . . ,

That the Supreme Court erred in affirming the 
judgment of the District Court which it should 

30 have reversed.
Dated April 20, 1926.

PHILIP J. SCHOTLAND, 
Attorney for and of Counsel 

With Defendants-Appellants.

40







ÎOIMAY.T. 1926

Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

On Appeal 
from New 
Jersey 
Supreme 
Court.

BRIEF OF DEFENDANTS-APPELLANTS.

Facts.

The question involved in this appeal is whether 
or not the defendants are entitled to recover 
from the plaintiff on the counter-claim.

The defendants engaged the plaintiff, who is 
a truckman, to receive from the Pennsylvania 
Railroad Company, at Newark, New Jersey, cer-
tain boiler sections, weighing about 1,900 pounds 
each, to be delivered in the basement at Rector 
street, Newark, where a new building was being 
erected, for which the defendants had the heat-
ing contract, and the boiler sections carted by 
the plaintiff were to be installed by the defend-
ants under their contract. At the time of this 
transaction the building, which was of steel 
frame construction, was in the course of erec-
tion. Plaintiff arrived with its first load of 
boiler sections at noon on a Saturday, after the 
defendants and their employees had left the 
premises and none of them were there to inspect 
or receive the boiler sections. Plaintiff’s em-
ployees were shown by an employee of the con-
struction company, who had no connection with

H eller -Ric k ard s , In c ., a cor-
poration,

Plaintiff-Appellee,
vs.

Sol omo n  Be r l a  and Sa mu e l  
Ber la , partners trading as 
“ Elias Berla,”

Def endants-Appellants.
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either plaintiff or defendants, where to tie 
np to the steel work so as to enable them to 
lower the sections into the basement. Plaintiff’s 
employees then proceeded to lower the sections 
into the basement, and placed them on that 
part of the basement bottom which was uneven, 
and piled one section on top of the other. Later, 
on the same day, plaintiff brought two other 
loads of boiler sections to the building and 
placed them on top of the sections previously 
delivered. On Monday morning following, when 
defendants and their employees arrived, and 
for the first time became aware of the delivery 
of the boiler sections, they discovered that the 
bottom section was broken, and the Court below 
found as a fact that the break was occasioned 
“ because the lowest section was lying on the un-
even ground, and the weight superimposed had 
been too much for the lowest section to sustain 
on the uneven ground.”  (See p. 13, State of 
the Case.) The Court also reports in the state of 
the case that there was uncontradicted testi-
mony that blocks might have been used as the 
sections were lowered, to block up the sections, 
so that they would have a level spot or place 
to rest upon. The amount of the defendants’ 
damage, two hundred and eighty-one dollars and 
fifty cents, is undisputed. Notwithstanding this 
finding of facts by the Court below, defendants’ 
counter-claim was overruled on the ground that 
no negligence has been shown on the part of the 
plaintiff. From this judgment the defendants 
appealed to the Supreme Court, which Court af-
firmed the District Court, on the ground that the 
situation presented a question of fact which the 
Supreme Court was not inclined to disturb, and 
from this affirmance this appeal is being pros-
ecuted.
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ARGUMENT.

The plaintiff, a common carrier, is liable as in 
the nature of an insurer.

Mershon, et al. v. Hobensack, 22 N. J. L. 372, 
at page 380, affirmed on the Supreme Court 
Opinion in the Court of Errors and Appeals.

The responsibility of a carrier of goods does 
not terminate until after the consignee has had 
reasonable time within which to remove them.

Bobbink, et al. v. Erie R. R. Co., 82 Atl 
877, 82 N. J. L. 547.

In the case at bar, the evidence is undisputed 
and the Court found, as a fact, that defendants 
were not present and had no knowledge that the 
plaintiff was delivering the boilers at the time 
of delivery, and the Court also found, as a fact, 
that the section which was broken was broken 
by the manner in which the delivery was made, 
(See p. 13 of the State of the Case, 11. 30-34.) 
The Court also found as a fact that at the first 
opportunity which defendants would have had 
to take possession of said boiler sections they 
discovered the broken section. (See State of 
the Case, p. 13, 11. 11-15, and 11. 28-30.)

The general rule is clearly stated in 10 C. J., 
p. 102, section 119: “ It is also the primary
duty of the carrier to load and unload freight 
delivered to it for transportation and to 
deposit it in ar suitable place, at which the con-
signee can receive it; and it will generally be 
liable for loss or injury to goods sustained in 
the performance of this duty.”  In the case at 
bar, the facts as found by the Court below 
clearly show that the damages were caused by 
the plaintiff’s employees placing these heavy 
1,900-pound boiler sections on top of each other, 
the bottom section resting on uneven ground.
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The defendants therefore respectfully submit 
that the law as settled in the above-cited cases, 
applied to the facts as found by the Court, re-
quires a judgment in favor of the defendants 
upon their counter-claim, and that the Court 
below erred in not finding the plaintiff liable for 
the damages caused by one section being broken, 
regardless of the fact whether the damage was 
caused by the plaintiff’s negligence or not, as 
the defendants had not received the goods, nor 
did a reasonable time elapse within which they 
could have taken possession of the goods before 
the damage occurred.

Defendants respectfully submit, however, that, 
notwithstanding the fact that plaintiff is liable 
for the damage as an insurer, regardless of neg-
ligence, if it is necessary, in order for the de-
fendants to recover, to prove negligence, the 
only legal interference that can be drawn from 
the facts as found by the Court is that the dam-
age was caused by the plaintiff’s negligence in 
one of two respects:

(a) In piling the boiler sections one on top 
of each other, after placing the first section on 
uneven ground, without blocking it up, so that it 
could support the weight; or

(b) By the very act of placing such heavy 
sections one on top of each other, so that the 
superimposed weight caused the damage, and the 
manner in which plaintiff placed said sections 
not having been done under the direction, or 
with the knowledge, or the consent of the de-
fendants.

Defendants are therefore entitled to judgment 
on the counter-claim for two hundred and eighty- 
one dollars and fifty cents, less the amount they 
owed the plaintiff for carting, which is two hun-
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dred and seventy dollars and seventy-five cents, 
leaving a balance in favor of the defendants of 
ten dollars and seventy-five cents, and that the 
judgment in favor of the plaintiff should be re-
versed, and a judgment in favor o f the defend-
ants for the sum of ten dollars and seventy-five 
cents entered.

Respectfully submitted,

PHILIP J. SCHOTLAND, 
Attorney and of Counsel with 

Defendants-Appellants.
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

BRIEF FOR PLAINTIFF-RESPONDENT.

This is an appeal from the decision of the New 
Jersey Supreme Court, affirming a verdict for 
the plaintiff-respondent in the First District 
Court of the City o f Newark.

The facts stated in appellants’ brief, substan-
tially set forth the situation involved in this 
appeal. The brief, however, omits to state, as 
the Court found (see State of Case, p. 13, 1. 25) 
“ when the sections were delivered, unloaded, 
placed and left by the plaintiff, they were all 
in good condition.”  This is mentioned because 
the Court found as above, and not as the appel-
lants stated in their brief on page 3 “ that the 
section which was broken, was broken by the 
manner in which delivery was made.”  This is 
important because the question on the appeal 
resolves itself into the question of fact, not 
whether the respondent so carelessly and negli-
gently handled and delivered said articles, as 
to break a section of the boiler, which the Court

Sol omo n  Berla  a n d  Sa mu e l  
Ber la , partners trading as 
“ E lia s  Ber la , ”
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found not to be so, but as to whether or not, to 
use the language of the Court (see State of Case, 
p. 14, 1. 4) “ the plaintiff was negligent in plac-
ing the boiler section at the point where it did, 
on the uneven ground, which was there, but how 
apparent, I do not know, or whether the de-
fendant was negligent in not caring for their 
property, as it was delivered, (the comma is 
lacking in the printed state of the case but ap-
pears in the written state of the case prepared 
by the Court) by proper blocking, or by not 
providing a proper place on the ground upon 
which these heavy sections might rest.”  It is 
undisputed that this was a fact question, taken 
into consideration by the Court, sitting as a 
jury, and upon all the testimony, as adduced be-
fore him, he found no negligence attributable to 
the respondent.

Discussion of Appellants’ Points.

By way of premises it is submitted that an 
examination of the authorities does not shed 
any light on the situation as set forth in the 
matter sub judice. The only doctrine to invoke, 
and as appellants have properly done, is that 
of the common carrier, and the duty the law 
imposes on him. The respondent admits, as 
stated in appellants’ brief, that the respondent, 
as common carrier, is liable in the nature of an 
insurer, under ordinary circumstances.

Respondent respectfully submits that the case 
of Boblink, et als., v. Erie Railroad Co., 82 Atl. 
871, 82 New Jersey Law 547, has no bearing on 
the issue presented to this Court for determina-
tion. That case, among others cited, involved 
the question of the failure of the consignee to 
remove certain flowers and shrubs from the
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yards of the carrier company, and whether the 
carrier had notified the consignee, within a rea-
sonable time after its delivery to the carrier 
at its yards, so as to give the consignee a rea-
sonable opportunity to remove the same. Appel-
lants also cite the general rule as laid down in 
10 Corpus Juris, page 102, Section 119, that “ it 
is also the primary duty of the carrier to load 
and unload freight delivered to it for transpor-
tation and to deposit it in a suitable place, at 
which the consignee can receive it ; and it would 
generally be liable for loss or injury to goods 
sustained in the performance of this duty.”  An 
examination of the cases cited under this sec-
tion show that they have no application to a 
state of facts such as is involved here, but refer 
to those cases, for instance, where the carrier 
is under a duty to deliver the freight to a place 
where the consignee can have ease in the removal 
of the same. Appellants have isolated the words

deposit it in a suitable place”  and by a strange 
construction of the language, try to mould it 
into a situation as they believe is herein pre-
sented.

Appellants contend also (page 3 of Brief) that 
they were not present, and had no knowledge 
that the respondent was delivering the boilers 
at the time of the delivery, and that the Court 
also found, as a fact, that the section which 
was broken was broken by the manner in which 
the delivery was made. This latter statement 
is erroneous. The Court did not find that the 
section was broken because of the manner of 
delivery. (See State of Case, p. 13, 11. 30-34.) 
With reference to the personal absence of the 
appellants, as well as the absence of knowledge 
of time of delivery, it is submitted that there 
was no duty imposed upon the respondent, to
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deliver the boilers, only, as, when, and if the. 
defendants were present in person, and only,' 
as, when and if the defendants had been given 
knowledge of the time of delivery. The contract 
of the carrier was merely to take the boilers 
from a certain freight yard, and to cart them 
to, and place them in the basement of certain 
premises in possession of the defendants’ com-
pany. The time of delivery was not designated, 
and the particular place in said cellar, where 
the boilers wTere to be placed was not specified— 
merely delivery to the cellar—was the agreement 
between the parties.

The contention (page 4 of appellant’s brief), 
that appellants “ had not received the goods nor 
could they have possession of the goods before 
the damage occurred”  is also without merit. It 
is submitted that delivery to a place designated, 
is tantamount to delivery to the person. The 
“ reasonable time”  theory, as set forth supra, 
has no application to this situation. In addi-
tion, it is submitted that neither of the above 
grounds was specified by the defendant in his 
grounds of appeal (page 2, State of Case).

With respect to the inference set forth on page 
4 of the brief, sections A and B, respondent sub-
mits that the question raised, as the Court prop-
erly stated in the State of the Case, is, whether 
respondent was negligent “ in placing the boiler 
section at the point, where it did, on the uneven 
ground * * * etc.”

ARGUMENT.

Damage, if any, was not Caused by any Negli-
gence on the Part of the Respondent.

The respondent, agreed to cart the boilers 
from the railroad yard, to the place pointed out
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by the appellants. The respondent admits, that 
had any damage occurred to the property of 
the appellants while in the possession of the 
respondent, and during its delivery, it would 
have been legally required to respond in dam-
ages. The testimony was clear upon this point, 
that the reason for the breakage was the de-
fective condition of the ground upon which the 
boilers were placed. It is submitted that the 
contract of truckage did not contemplate, nor 
was it the agreement between the parties, that 
in the event that the ground of the cellar was 
found to be uneven that the carrier should first 
block the ground and then place the boilers 
on top thereof. As before stated, the contract 
between the parties was to cart these boilers, 
and that as soon as the boilers were delivered 
at the designated place, the contract of the 
cartage was over, and it is submitted that for 
any damages occasioned by the defect in the 
soil, liability for it must be borne by the ap-
pellants, for the contract was one to truck and 
deliver, and not one to level defective soil. It is 
submitted that if this was otherwise, and the 
Court found it was the carrier’s duty to first 
ascertain whether the ground was level, and if 
the answer were found to be in the negative, 
that the carrier was under a duty to level the 
ground, that the Court would be making a new 
contract for the parties.

The rule of the Common Law making the com-
mon carriers liable as insurers, is an historical, 
rather than a logical one. This is true, as are 
many doctrines of the Common Law. It is the 
contention of the respondent, that the rule 
being of a penalizing nature cannot be extended 
to a situation such as this one, and place duties 
on the Common Carrier which were neither con-
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templated nor contracted for, by the parties, 
and which, it is with safety, fair to say, the 
Common Law with all its strictness would not 
have included.

The Court on Appeal will not Disturb the 
Findings of Fact of the Trial Court.

The matter involved is strictly and solely a 
question of fact as is stated in the Trial Court’s 
State of the Case (State of Case, p. 14, 11. 4-15), 
and the Trial Court’s conclusions (State of the 
Case, p. 14, 11. 16-17). “ My view is that no 
negligence has been shown on the part of the 
plaintiff.”  The Supreme Court, in its opinion, 
said (State of Case, p. 16, 1. 23) “ The Court 
found no negligence upon the plaintiff’s part, 
and since the situation presented a question of 
fact, we are not inclined to disturb the finding 
of the Trial Court.”

The Courts have uniformly held that the Ap-
pellate Court will not review the Trial Court 
upon questions of fact. It will only look so see 
if there is any legal evidence upon which the 
.judgment may rest. Marten v. Brown, 80 New 
Jersey Law 143; 4 Corpus Juris, 876; Mills v. 
Mott, 59 New Jersey Law 15.

Conclusion.

Respondent respectfully submits that the judg-
ment of the Supreme Court, in affirming the 
judgment of the First District Court of the City 
of Newark, be affirmed with costs.

Respectfully submitted,

HARRY SILVERSTEIN, 
Attorney and of Counsel with

Plaintiff-Respondent.






