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This appeal brings up a decree of the Prerogative
Court affirming an order of the Monmouth County
Orphans’ Court sustaining certain collateral inheri-
tance taxes assessed by the Monmouth County Sur-
rogate against alleged bequests under the last Will
and Testament of Simon Rothschild. The taxes ap-
pealed from may be considered in three groups :

FIRST : Mount Sinai Hospital, Home for Aged
and Infirm Hebrews, Montifiori Home for Chronic
Invalids, Hebrew Benevolent & Orphan Ayslum,
United Hebrew Charities, which may be classified
either as hospitals, orphan asylums or charitable or
benevolent institutions.

SECOND : The Educational Alliance, which,
while undoubtedly a charitable institution, is also
within the classification of Chapter 62 of the Laws
of 1898.

THIRD : A certain benefit enjoyed by a niece,
Cora Lindauer, whidh has been assessed as an an-
nuity created by the will.
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All of these institutions are incorporated under
the laws of the State of New York, but their benevo-
lences are not necessarily restricted to the State of
New York (p. 5-7.)

The first group would be clearly within the ex-
emption of Chap. CCX., par. 1, Laws of 1894, if in-
corporated under the laws of New Jersey. This sec-
tion, which is the original sanction for the tax, con-
tinues, “excepting churches, hospitals and orphan
asylums, public libraries, Bible and tract societies,
and all religious, benevolent and charitable institu-
tions and organizations.”

The Prerogative Court, however, in Alfred Uni-
versity vs. Hancock, 46 Atl. 178, decided that by im-
plication the exemption is to be construed as limited
to domestic corporations, and in the present case
naturally followed its earlier precedent the ordinary
observing “If erroneous it must be so pronounced in
a reviewing Court.” pg. 27, 1 20.

The Alfred University case was decided expressly
on the authority of decisions of courts of other
States. The pertinent part of the opinion of Vice
Ordinary Reed is as follows: “Conceding the charit-
able character of the institution does the exemption
apply to institutions located without the limits of
the State of New Jersey? The overwhelming weight
of authority is that where the Legislature grants ex-
emption from such a tax to corporations or organi-
zations it includes in the exemption only domestic
corporations or organizations. (Then follows a dis-
cussion of foreign decisions.)

On the strength of these authorities I shall hold
that the exception in the Act of 1894 does not cover
the present bequest to Alfred University, a corpor-
ation and institution situated in the State of New
York. ”
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We submit that a careful consideration of these
foreign decisions, with reference to the general tax
laws and public policy of the States where made,
should lead this court to disregard them as not ap-
plicable to this State, having regard to its laws re-
specting general taxation and its declared public
policy and established rules of statutory construc-
tion.

The New York Collateral Inheritance Tax Act,
Chap. 713, Laws 1887, taxes property passing to
bodies politic or corporate other than to the so-
cieties, corporations and institutions now exempt
by law from taxation.

By reference to other statutes of New York it was
determined that, if there were property belonging
to Trinity College, a Connecticut corporation, situ-
ate in New York, it would not be exempt; and al-
though the legacy would be exempt under the laws
of Connecticut, that exemption would not be recog-
nized in New York.

Catlin v. Trinity College, 113 N. Y. 133.

This decision concludes: “There is no comity
which requires that colleges existing under the laws
of other States should be placed in a more favorable
situation under the act of 1887 than colleges organ-
ized under the laws of this State.”

A subsequent statute of New York is discussed, in
re Prime, 136 N. Y. 347. The conclusion is, in part:
We are of opinion that the statute of a State grant-
ing powers and privileges to corporations, must, in
the absence of plain indications to the contrary, be
held to apply only to corporations created by the
State and over which it has power of visitation and
control. * * * * ¥ Tt is the policy of society
to encourage benevolence and charity, but it is not
the proper function of a State to go outside of its
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own limits and devote its resources to support the
calls of religion, education or missions for the bene-
fit of mankind at large/’

Another decision cited by Vice Ordinary Reed is
Minot v. Winthrop, 162 Mass. 113.

The collateral inheritance tax statute of Massa-
chusetts exempts from its provision educational or
religious societies or institutions, the property of
which is exempt from taxation. Held that this did
not exempt a foreign corporation.

The Illinois statute construed in People v. West-
ern Seaman’s Friend Society, 87 111. 246, exempted
from taxation all property of institutions purely pub-
lic and charitable, when actually and exclusively
used for such charitable purposes.

Taxes were assessed on Chicago real estate owned
bv a foreign corporation, otherwise coming within
the description of the exempt class. Held that the
statute must be understood to have exclusive refer-
ence to institutions created by the laws of Illinois
and not to foreign corporations. .

All of these decisions are based directly or indi-
rectly upon the local law regulating the general tax-
ation of property located within the jurisdiction be-
longing to a foreign corporation.

It may be that the public policy or the proper con-
struction of the particular statutes of these foreign
States with respect to the general taxation of local
property thus owned is correctly expressed in these
opinions, it would then follow that the collateral in-
heritance tax statutes of such States, referring as
they do expressly to the exemptions provided by the
general tax act or impliedly referring to the policy



5

of the State as declared by the construction put by
the courts upon the general tax acts, should be lim-
ited to local charitable institutions as exempt.

“In re Prime” discusses this supposed consider-
ation of public policy. In New Jersey, however, a
different policy'’has been adopted in dealing with
the property of charitable institutions and a different
rule of statutory construction has been pronounced.
It has been expressly held by the Supreme Court
that local property owned by foreign corporations
and devoted to charitable or religious uses is exempt
under the general tax act.

Our Legislature and our courts in enacting and
construing the general tax act have refused to limit
to local corporations an exemption declared in gen-
eral terms.

Litz vs. Johnson, 65 N. J. L. 169.
St. Vincent de Paul vs. Breakley, 67 N. J.
L. 176-177.

Furthermore our Court of Errors in Stewart v.
Lehigh Valley Railroad Company, 9 Vroom 505-
513, has laid down a law of statutory construction
at variance with the rule adopted by the cases relied
on as authority for the decision in the Alfred Uni-
versity case.

The statute there interpreted conferred power
upon a corporation to lease “to any person or per-
sons or corporations,” and it was contended that this
should be limited to domestic corporations.

Justice Dixon says: “It does not seem to me con-
sistent with the natural import of this expression to
hold that it includes only corporations created by
the laws of this State. Corporations formed under
laws passed beyond the limits of our own common-
wealth are too frequent as suitors in our courts, and
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as subjects of our legislation; they have too well or-
ganized and substantial an existence in the social
system of all the States of our Union for us to say
that when the Legislature speaks of any corporation

rit means no other than those of its awn creation.” q
Wi Wua”r yW *. Li, *0 «

This is in direct conflict with the reasoning of>> M
Justice Andrews through which he reaches his con-
clusion In re Prime as follows:

“We are of opinion that the statute of a State
granting powers and privileges to corporations must
in the absence of plain indications to the contrary
be held to apply only to corporations created by the
State, and over which it has the power of visitation
and control.”

We therefore submit that the Alfred University
case resting as it does upon the decisions of other
States whose public policy and statute law respect-
ing the general taxation of religious and charitable
institutions and so far as they construe statutes ap-
plying rules of construction at variance with those
adopted in this State, should be disregarded in de-
termining the appeal now before the court.

Passing to the other question involved by this
appeal.

The Educational Alliance is not only a charitable
and benevolent institution within the section above
cited, but it is specifically exempt. P. L. 1898, pg.
106, exempts legacies to any Bible or tract society
or religious institution, boards of the church or or-
ganizations there  not confined in their operations
and benefactions . ocal or State purposes, but for
the general good of che people interested therein of
the United States or of foreign lands, as the board
of home and foreign missions of various church de-
nominations, whether organized under the laws of
this or any other State.
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The Alliance is incorporated under a statute ex-
pressly entitled for the creation of missionary socie-
ties. Its Act of Consolidation defines the purpose
among others: “ of promoting education,religious
and civic training, moral and physical culture, and
maintaining and conducting for that purpose syna-
gogues, etc.” It is for the benefit “especially of
those professing the Jewish religion” * * * *
and shall be conducted under Jewish auspices.”

In that it maintains and conducts synagogues for
those professing the Jewish religion and is conducted
under Jewish auspices, for the purpose of promoting
religious training, it must be regarded as a religious
institution and also as a board of the Church,or an
organization of the Church. Its scope thus defined
taken in connection with its enabling act, which ex-
pressly mentions missionary societies, shows the pur-
pose to create a corporation for carrying on home
missionary work in conjunction with its other bénéfi-
cient activities.

Nor is this activity confined to “local or state pur-
poses” within the meaning of the act. This coupling
of the words local and state has a significance as
when we speak of local and State government or lo-
cal and state affairs. The locality is a sub-division of
the State and if this organization is not necessarily
confined in its operation to the State of New York
or to any particular locality within that state, it is
within the exception.

The Act of Consolidation, May i, 1899, is the
one which gives the corporation if*Teligious charac-
ter. It is given power to pursub s purpose for the
advancement “ of the residents of New York and its
vicinity.” This may well mean the State of New
York and its vicinity, which would include the sur-
rounding states. If it be limited to the City of New
York, then vicinity undoubtedly includes the cities of



8

Jersey City, Hoboken, Union Hill, Bayonne, West
Hoboken, all of which are in a very real sense the vi-
cinity of the metropolis. If the purpose is broader
than the limits of a single state, the exemption must

apply.

Furthermore, it is for the general good of all the
people. Its opportunities are free to all who come,
from whatever locality.

HEBREW BENEVOLENT AND ORPHAN
ASYLUM

This alleged bequest consists of four bonds of the
Society. The original valuation was reduced by the
Orphans Court, but we contend they are not subject
to tax at all.

In addition to the objections common to the first
class it is now insisted that no property has passed by
the will, hence there can be no tax. The will in effect
directs the executor to turn over certain evidences of
debt held by the testator against the asylum. These
debenture bonds are not secured by any lien or inter-
est in any specific property or fund. They are simply
evidences of indebtedness not distinguishable fom a
promissory'note, except that they are under seal.
Testator was an original subscriber. He loaned his
money to the Asylum and took an acknowledgment
of the debt. He by his will forgives the debt and di-
rects the Executor to surrender the evidence thereof.
If the institution wishes to again use the bonds it in
effect reissues them and the transaction is a new ne-
gotiation, notwithstanding the old instrument is
used.

Oliphant v. Vannest, 29 Vr. 162.

The tax is only imposed when property passes.

Gen. Stat. pg. 3339, Sec. 1. This does not cover
the cancellation of a debt.
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The Cora Lindauer assessment is resisted on seve-
ral grounds :

FIRST : No property has passed to. her under the
will.

The codicil of January 5, 1905, provides:

“I hereby direct my brother William, or if he
should predecease me, then I direct his two children
to pay to Cora Lindauer the sum of $1,000 in each
and every year during her life, and to evidence the
assumption of this obligation on the part of my
brother or of his children I direct him or them to
execute and deliver to said Cora Lindauer a written
agreement to the foregoing effect.”

On February 21, 1905, the brother William en-
tered into such an agreement, and Miss Lindauer is
now receiving the sum of $1,000 annually at the time
and in the manner prescribed by this agreement.

It is quite evident that testator did not intend that
his niece should have any direct interest in his es-
tate; he does not direct the executor bo make the
payments or indicate that the payments are to come
out of the estate, but disposes of the estate absolute-
ly and finally. He directs his brother to assume a
personal obligation, but he does not make the enjoy-
ment of the brother’s bequest conditional upon his
assuming the obligation. The brother need not
enter into the contract except for his sentimental re-
gard for the wishes of the dead, and having made it,
it may be doubted whether the contract is legally en-
forceable for lack of consideration. But adopting
the view most favorable to the niece, her right first
comes into sbeing when the brother executes the
agreement mentioned in the will. If he does not ac-
cept his legacy it could not be contended that he
would be under a legal obligation to pay the annuity



and there is no provisions which would permit the
niece to charge the payments on the estate. If the
brother does accept the residue then the most that
can be argued is that the niece could compel him in
equity to enter into the contract, on the theory that
the execution of the contract is a condition made for
her benefit upon which he was given the residue.
We deny that she would even have that right, but
conceding it for argument it only serves to show
that her annuity comes from the brother personally
and not from the estate.

The brother takes the estate absolutely and
merges it with his own. He may hazard it in busi-
ness and become insolvent, so that the niece would
receive nothing, yet she would have no legal com-
plaint. The property she gets comes to her from the
surviving brother, not as executor, nor as trustees,
nor as residuary legatee, but through private con-
tract with her. The statute taxes the passing <
property by succession or will from a deceased per-
son to the collateral relative, but no such case is here
made.

SECOND: In any event the tax can only be laid
on the property actually passing, viz.: $1,000 per
year, and the tax laid by computing the present value
of an annuity for the estimated expectancy of life is
unlawful.

There is no warrant in the statute for such compu-
tation. The tax is to be laid on the property actual-
ly passing, under the will, in this case $1,000 per
year during life. If the legatee dies to-morrow then
the tax should have been on $1,000, notwithstanding
which the State claims the right to exact a tax of
$513.45 on a valuation of $10,269. The right which
passed under the will (if any) was to receive $1,000
per year during actual life. The thing assessed is
the right to receive such sum during the estimated



life of an average person. Miss Landauer may or
mav not be an average person, and she may or may
not realize the expectancy.

The use of expectancy tables is convenient, but
even in the case of surplus moneys or proceeds of
lands sold free of dower or other instances of money
in court subject to a life interest the life tenant is
not compelled to abide the tables, but they are ap-
plied only with his consent.

JOHN M. ENRIGHT,
Of Counsel with Appellant.
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Simon Rothschild died, leaving a last will and testa-
ment, which was duly probated before the Surrogate of
the county of Monmouth, this State, in which he made
certain specific bequests, upon which the Surrogate of
said county proceeded to levy a succession tax, pursuant
tothe provisions of our inheritance tax law (P. L. 1894,
P 3i8). The taxes so imposed have been paid upon all
of the taxable bequests contained in said will, except
the first, second, third, fourth, fifth and sixth items, and
the second item of the second codicil to said will. An
appeal from the assessments on these bequests was taken
to the Monmouth Orphans’ Court, resulting in their
affirmance, except as to the assessment on the bonds
given to the Hebrew Benevolent and Orphan Asylum,
which was reduced from $4,000 to $2,600, by agreement,
the latter being considered the fair market value of such
bonds. A further appeal was prosecuted to the Pre-
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rogative Court, and a decree there entered affirming the
decree of the Orphans’ Court. The present appeal is
from the decree of the Prerogative Court. For easy ref-
erence the items in question are here set out in full, ad
are as follows:

“First. I give and bequeath to the Mt. Sinai Hos-
pital, of the city of New York, the sum of fifty thow
sand dollars on the express condition, however, that
the said institution shall designate and perpetuate
a ward in the said hospital consisting of not les
than ten beds, to be maintained and known during
the existence of the said institution as the ‘Simon
Rothschild Ward.’

“Second. I give and bequeath to the Home far
Aged and Infirm Hebrews of the City of New York,
the sum of five thousand dollars.

“Third. I give and bequeath to the Montefiore
Home for Chronic Invalids of the City of New
York, the sum of twenty-five hundred dollars, to
be appropriated by said institution to the dedication
in perpetuity of a bed in my memory.

“Fourth. I give and bequeath to the Hebrew Be-
nevolent and Orphan Asylum of the City of New
York, the sum of four thousand dollars in its own
bonds in that amount now in my possession.

“Fifth. I give and bequeath to the United He-
brew Charities of the City of New York, the sumd
two thousand dollars.

“Sixth. I give and bequeath to the Educational
Alliance of the City of New York, the sum of two

thousand dollars.”

Codicil. “I hereby direct by brother, William,
or if he should predecease me, then I direct his two
children to pay to Cora Lindauer, one of te
daughters of the aforesaid Myer Lindaiier, the
sum of one thousand dollars in each and every year
during her life, and to evidence the assumption o
this obligation on the part of my brother or' of his
children, I direct him or them, as the case may bg
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to execute and deliver to the said Cora a written
agreement to the foregoing effect, the execution and
delivery of said agreement and the performance
thereof to be a sufficient satisfaction of the direction
herein contained.”

Under our inheritance tax law, 'all property which
passes by will or by the intestate laws of this State is
liable to the payment of a tax of five dollars on every
hundred dollars of the clear market value of such prop-
erty, excepting, however, property passing to “churches,
hospitals and orphan asylums, public libraries, Bible and
tract societies, and all religious, benevolent and charitable
institutions and organisations, in trust or otherwise.”
(P. 1. 1884, p. 318.)

The main point for consideration in this cause is
whether the exemption accorded by our collateral in-
heritance tax law (P. L. 1594, p. 318) to “religious,
benevolent and charitable institutions and organizations,
in trust or otherwise,” applies to institutions and or-
ganizations organized or existing under the laws of for-
eign states or countries” for, by the stipulation in this
cause (Case, pp. 4, et seq.), it appears that all the fore-
going named institutions are organized and existing
under the laws of the State of New York.

The precise question as to whether charitable institu-
tions of other States are exempt from taxation under
our act was presented to the Prerogative Court of this
State in the case of Alfred University vs. Hancock, 46
Atl. i jS, and answered in the negative. The principle
there laid down is the same as that followed in numerous
cases in other States.

In the matter of the Estate of Prime, 136 N. Y. 34/,
360, the Court of Appeals of the State of New York
held:

“A statute of a State granting powers and privi-
leges to corporations must, in the absence of plain
indications to the contrary, be held to apply only
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to corporations created by the State, and over which
it has the power of visitation and control. Such is
the natural interpretation of such legislation in the
absence of a contrary intention appearing on the
face of the act. The Legislature in such case is
dealing with its own creations, whose rights and
obligations it may limit, define and control.”

In the case of United States vs. Perkins, 163 U. S
625, 630, the Supreme Court, in an opinion delivered by
Mr. Justice Brown, after quoting the above excerpt from
the opinion in the case of Prime, supra, held:

“If the ruling of the Court of Appeals of New
York in this particular case be not absolutely bind-
ing upon us, we think that, having regard to the
purpose of the law to impose a tax generally upon
inheritances, the Legislature intended to allow an
exemption only in favor of such corporations as it
had itself created, and which might reasonably ke
supposed to be the special objects of its solicitude
and bounty.”

In the case of Minot v. Wintkrop, 162 Mass, iij,
126, which was a collateral inheritance case, the testa-
trix made specific bequests to- two- religious societies- in
the Sitate of New York, and it was insisted at the argu-
ment that these societies were exempt, but the Attorney-
General, on behalf of the State, contended that the ex
emption to “charitable, educational or religious societies
or institutions, the property of which is exempt by law
from taxation, found in the collateral inheritance law
of Massachusetts, was confined to societies, the property
of which was exempt from taxation by the laws of
Massachusetts. The Court held that the latter was the
true construction of the law, and cited the Prime casg,
supra.; Catlin v. Trustees of Trinity College, 113 N. Yj
133; Healy v. Reed, 153 Mass. 197.

In the matter of Bailies, 144 N. Y. 132, 133, the tes-
tator devised his residuary estate among certain relig-
ious corporations organized and existing under the laws
of other States, and it was claimed that the provisions
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of the then collateral inheritance tax law of NewiYork,
which exempted “any property heretofore or hereafter
devised or bequeathed to- any person who is- a bishop,
or to any religious corporation, shall be exempt from
and not subject to the provisions of this act,” applied
to the religious corporations in qiiestion. The Court
said :

“Whether this act applies to- religious corpora-
tions created by the laws of our State was the sub-
ject of our consideration in the case of The Estate
of Prime (136 N. Y. 350), and we held that its
application could only be to- corporations created
by the laws of this State. The authority in that
case is indisputable, and Chief Justice Andrews,
who delivered the opinion of the court, discussed
the-question with such attention as to- render it un-
necessary to resume the discussion upon the present
appeal.”

See also In Re Merriam, 73 N. Y. 387; In Re James'
Estate, 27 N. Y. 238; In Re Taylor, 80 Hun. 589; Peo-
plev. Western Seamen’s Friend’s Society, 87 III. 246.

That the exemption granted by our act to religious
and charitable institutions was intended to include only
such religious and charitable institutions as were or-
ganized under the laws of this State is evidenced by a
supplement to the collateral inheritance tax law (P. L.
1898, p. 106), where exemption is accorded on gifts,
grants and the like made by citizens of this State to any
Bible or tract society or religious institutions, boards of
the church, or organization thereof, in trust or other-
wise, not confined in their operations and benefactions
to local or State purposes, but for the general good of
the people interested therein, of the United States or
foreign lands, as the Board of Home and Foreign Mis-
sions of various church denominations. It must be con-
ceded that a gift to religion is a gift to charity, and if
religious institutions of other States were exempt from
tax on property passing by our laws there would have
been no necessity for this supplement of 1898. This



latter act clearly demonstrates that it never was the leg-
islative intention to exempt from taxation foreign char-
itable institutions.

“Statutes conferring particular exemptions from, gen-
eral burthensj however meritorious the cause may be for
such exemption, are strictly construed.” State vs. MUb,
5 Vr: 177, 181; State vs. Newark, 2 Dutch. 5/9, 321
The principle was thus stated in Yazoo R. R. &
Thomas, 132 U. S. 1741

“Exemption from taxation, being in derogation
of sovereign authority and common right, are not
to be extended beyond the express, requisites of the
language used when most strictly construed.”

Exemption from taxation should never be assumed,
unless the language used is too clear to admit of doubt
If a doubt arise as to' the intent of the Legislature that
doubt must be resolved in favor of the State. Vicks-
burg, &c., R. R. vs. Dennis, 116 U. S. 663, 668; Baley
vs. Maguire, 22 Wall. 213, 226; Sedgwick on Sa.
Con:, p. 296; Sutherland on Stat. Con., sec. 364.

But it is insisted that if the various charitable insti-
tutions hereinbefore named be not entitled to exemption
under the Act of 1894, still the bequest to the Educa-
tional Alliance of the City of New York is exempt fram
taxation by reason of the provisions of Chapter 62 a
the laws of 1898 (P. L. 1898, p. 106). This act reak
as follows:

“All gifts * * * by residents or citizens o
this State to any Bible or tract society, or religious
institution, boards of the church or organizations
thereof, in trust or otherwise, not confined in ther
operations and benefactions to local or State pu-
poses, but for the general good of the people ir
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terested therein, of the United States, or of foreign
lands, as the Board of Home and Foreign Missions
of various church denominations, shall not be taxed
under this act, whether said societies, religious in-
stitutions or boards aforesaid are organized under
the laws of this State, or incorporated and organ-
ized under the laws of some other State.”

The Educational Alliance was incorporated under
the laws of the State of New York for the purpose of
promoting free education by the erection and mainte-
nance of buildings in the city of New York containing
library, reading and class-rooms and lecture and music
halls, and by the act consolidating the Alliance with the
Hebrew Free School Association {Case, p. 7) its ob-
jects are further declared to be “for the purpose of pro-
moting education, religious and civic training, moral
and physical culture, the amelioration of the condition
and social advancement of the residents of NewiYork
and its vicinity, and especially of those professing the
Jewish religion, and maintaining and conducting for
that purpose schools, synagogues, libraries, reading,
cass and club-rooms, gymnasiums, music and lecture
halls, &c.” ' '

If, therefore, the Educational Alliance be within the
exemption of the act of 1898, it must be because it is a
religious institution, as that act is limited to that end,
and does not exempt “charitable institutions” except
such as shall be for “religious” purposes, and- then only
to those not confined in their operations and benefactions
tolocal and State purposes. From the statement of the
objects for which the association was formed, it can be
readily seen that religious training is but one of its fea-
tures, and that a gift to such an institution could not
by any stretch of imagination be said to be a gift to
religion, for while the association may promote religious
training, it may also maintain club rooms, gymnasiums,
music and lecture halls. Even if the Court should hold
that this institution was of the character included in the
words, “a religious institution,” still it would not be ex-
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empt by the provisions of the law of 1898, above referred
to, for it is clear that its objects are limited to “the
amelioration of the condition and social advancement of
the residents of New York and its vicinity/"” and are,
therefore, “confined in their operations and benefactions
to local or State purposes,” and are not “for the general
good of the people interested therein, of the United
States and of foreign lands.” It is, therefore, dearly
not exempt by this statute.

III.

It was insisted by the appellant, both before the Or-
phans’ Court and the Prerogative Court, that the be-
quest to the Hebrew Benevolent and Orphan Asylum
Society of the City of New York, of bonds of that insti-
tution, amounting to $4,000, is the forgiving of a debt
This contention has no force. The Orphan Asylum ac
quired these bonds by reason of a bequest in the will of
Mr. Rothschild, and as the property passed solely by rea
son of that will, it is taxable. A case exactly in point is
Matter of Gould, 156N. Y. 423.

Iv.

Another point raised by the appellant is whether the
bequest to Cora Lindauer set forth in the second para-
graph in the second codicil of the will is taxable, tte
claim being that no property passed to Cora Lindauer
by virtue thereof, and for that reason no legacy to her
can be taxed; that whatever she received she received by
virtue of the agreement made by William Rothschild
and others, and marked “Exhibit C,” for the appellant
{Case, p. 18). An examination of the agreement shows
that the parties executing the same did not place the in-
genious construction upon this clause of the will which
has been done by their astute counsel. In the agreement
they clearly recognize the force and effect of the dause
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inthe codicil giving this property to Cora Lindauer. The
following recital would seem to be conclusive against the
contention here made :

“Whereas, the said parties of the second part are
the beneficiaries under the said Deed of Trust, and
in accepting the said residuary estate and the bene-
fits thereof, they have agreed to take the same, sub-
ject to the burdens imposed by the said codicil to
the last will and testament of Simon Rothschild,
deceased, and have agreed to enter into this agree-
ment.”

An examination of the language of the codicil dis-
closes clearly that the testator intended, as the beneficia-
ries understood that he intended, to make the bequest to
Cora Lindauer a charge upon his residuary estate. His
direction to his brother, William, to pay to Cora Lin-
daver the sum of one thousand dollars, might possibly
be construed as a mere request for him so to do, and of
no force and effect as against the estate; but when the
testator provided that he should execute a written agree-
ment to pay to her the aforesaid sum, and that “the
execution and delivery of said agreement, and the per-
formance thereof to be sufficient satisfaction of the di-
rection herein contained,” it surely cannot be contended
that the express purpose of the testator was not to charge
his estate with the payment of this bequest. The recital
in the agreement that the parties taking the residuary
estate have agreed to take the same “subject to the bur-
dens imposed by the said codicil” would seem to give it
a construction which these contestants cannot now dis-
pute, namely, that the force and effect of the said codicil
was to give an annuity to Cora Lindauer of one thou-
sand dollars a year, and to make the same a charge upon
the estate of Simon Rothschild. If this construction—
which is seemingly the only reasonable one— be given to
this codicil, then it is clear that Cora Lindauer did take
property which passed pursuant to the terms of the will
of Simon Rothschild, and that it is therefore properly
taxable.
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It is to be noted that William, the executor, is the sde
residuary legatee, and the rule of law is well settled that
where there is a specific legacy to one and the residue to
another, the legacy becomes a charge upon the residuary
estate without express words to that effect. See

Corwine vs. Corwine, 8 C. B. Green 368.

Corwine vs. Corwine, 9 C. B. Green 579.

Stevens vs. Flower, 1 Dick. 340.

First Baptist Church of Hoboken vs. Syms, 6
Dick. 363.

Carter vs. Gray, 13 Dick. 411.

It would seem that under the application of this nie
there could be no doubt as to the character of the bequest
to Miss Lindauer. The suggestion that she receives amy-
thing by the agreement is merely a confusion of tems,
because she would never have received the agreement had
it not been for the will; and the agreement to pay to her
a specific sum of money is, so far as the purposes of this
case go, equivalent to the payment itself. The mere fact
that by the agreement the residuary estate is freed, does
not change the character of the bequest therein. I
surely cannot be contended that “Exhibit C” would eer
have been executed to Cora Lindauer had the will of
Simon Rothschild never been executed, and if that be
so, then the property passing to Cora Lindauer under
the will is taxable. If the agreement be a mere volun
tary act, and is not based bn the will, it is without cor
sideration and unenforcable. It can scarcely be cor
ceived that the contestants would seriously contend far
this construction of that agreement, thereby nullifying
the act of the parties and depriving Miss Lindauer of
the benefit which she is entitled to receive under and by
virtue of the will, and which are now only enforcable
through the agreement.

V.

The only other question remaining is as to the proper
method of computing the value of this one thousand dd-
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lars. The stipulation entered into by the parties shows
that the computation was made by taking the present
value of an annuity of one thousand dollars a year for
the estimated expectancy of life of Cora Eindauer, as de-
termined by the Northampton tables. This method
seems fair, and is the ordinary method used in this State
in computing the value of annuities.

It is respectfully contended:

First. That the statute of 1894, exempting certain
charitable institutions and organizations from taxation,
applies only to such institutions and organizations as are
organized under the laws of this State.

Second. That the Educational Alliance is not a re-
ligious institution within the meaning of the act of 1898.

Third. That the bequest to the Hebrew Benevolent
and Orphan Asylum Society of the City of New York is
not the forgiving of a debt, but that property does in
fact pass to it which is taxable.

Fourth. That the bequest to Cora Lindauer of the sum
of one thousand dollars in each and every year during
the term of her natural life is a bequest of the moneys
of Simon Rothschild, and therefore passes by his will,
and does not pass by any agreement which Simon should
require his brother, William, to execute to evidence his
assumption to pay the said sum of one thousand dollars
in each and every year during the lifetime of said Cora
hindauer, and is therefore taxable.

THEODORE BACKES,
EDWARD D. DUFFIELD,
Asst. Attorney-General.
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(Petition of Appeal from Surrogate’s
Assessment.)

lgoiVVLith (iowutn (Qrjitas Court

In the Matter
of
- 20
Assessmentof a Tax upon Leg Petition.
acies and Bequests under the

will of Simon Rothschild,
deceased.

To the Honorable John E. Foster, Judge of the
Orp han s’ Court in and for the County of
Mon mo uth .

The petition of Wiilliam Rothschild respectfully 30

shows that he is the executor of the last will and
testament of Simon Rothschild, deceased, late of the'
County of Monmouth; that the last will and testa-

ment of said Simon Rothschild, deceased, has been
duly admitted to probate by the Surrogate of the
County of Monmouth, and letters testamentary
thereon issued to your petitioner; that said Surro-
gate, acting upon the report of an appraiser by him
appointed, has assessed the value ,of certain be-
quests mA*de in said will and has attempted to 40
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assess and fix the tax to which the same are |jable,

as follows:

Appraised Amount

Legatee. Valbe. of Tax.
Mount Sinai Hospital of the C ity

Of NeW Y OTK oovvieeieieeeeee e $50,000 $2,500
Home for Aged and Infirm He-
brews of the City of New

o T R 5,000 250
Montefiore Home for Chronic
1Q Invalids of the City of New

Y O FK e 2,500 125
Hebrew" Benevolent and Orphan
Asylum of the City of New

Y O K e e 4,000 200
United Hebrew Charities of New

Y O TK o 2,000 100
Educational Alliance of the City

of New Y ork' ... 2,000 100

- That said Surrogate has likewise attempted to as-
sess and fix the value ofadirection of the deceased to
his brother to-pay to a second cousin, Cora Lindauer,
the sum of $1,000 per year during her life, the value
of such direction being fixed by said Surrogate at
the sum of $10,269, and a tax fixed and assessed
thereon on $518.45.

That the right to fix and assess said tax is claimed
under an act of the Legislature of the State of New
Jersey, entitled “ An Act to Tax Intestates’ Estates,
G ifts, Legacies, Devises and Collateral Inheritances
in Certain Cases,” approved May 15, 1894, and the
several supplements thereto, and that said tax has
been certified by said Surrogate to the Comptroller
of this State and demand made upon your petitioner
as executor for the payment thereof, and that your
petitioner is aggrieved and dissatisfied with said ap-
praisement and assessment and appeals therefrom
because:

1. Said appraisement apd pssegspiopt are contrary
¢0 to law and void,



2. Because the legatees, Mount Sinai Hospital of
the City of New York, Home for Aged and Infirm
Hebrews of the City of New York, Montefiore
Home for Chronic Invalids of the City of New York,
Hebrew Benevolent and Orphan Asylum of the City
of New York, United Hebrew Charities of New
York, Educational Alliance of the City of New
York, are within the description of churches, hos-
pitals, orphan asylums, Bible and tract societies,
religious, benevolent and charitable institutions and
organizations, whose bequests are exempted from

taxation by law.

3. Because no property has passed by virtue of
said will from the said Simon Rothschild, nor any
income therefrom transferred by inheritance, dis-
tribution, bequest, devise, deed, grant, sale or gift
by him to said Cora Lindauer, and that no tax can
lawfully be levied thereon.

I. Because the bequest to the Hebrew Be-
nevolent and Orphan Asylum of/the City of New
York, of its own bonds to the amount of four thou-
sand dollars, is not a passing of property by virtue
of said will, within the meaning of the statute.

5. Because the taxes assessed against each of

said legacies are excessive.

6. Because the tax assessed against the pro-
vision for Cora Lindauer is based upon an esti-
mated present value of an annuity, without regard
to the amount received by her.

And your petitioner therefore appeals from the
assessment of said tax on the ground that the same
iserroneous, and that the same may be set aside and
for nothing holden and for such other relief in the
premises as to the Court shall seem meet.

Grey, McDer mott & Enright,
Proctors of Appellant.

(Endorsed)— Filed July 10, 190s5.

30

40
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MONMOUTH COUNTY ORPHANS’ COURT.

In the Matter

of

Stipulation.
The Estate of Simon Roths-

child, deceased.

Freehold, N. J., October 5, 1905.
Appearances:

McDer mot t & Enright,on the part of William
Rothschild, executor of said deceased.
Edward D.. Duffield and Mr. Backes, on the

part of the State of New Jersey.

It is stipulated and agreed between the counsel
of the respective parties that the following facts be
admitted as proved before the Court:

The deceased, Simon Rothschild, was a resident
of the County of Monmouth in the State of New
Jersey, and died January 9, 1905, leaving a last will
and testament, the executor of which was William
Rothschild, who duly qualified and took upon him-
self the burden of the administration of said estate.
Said last will and testament was duly proved before
the Surrogate of the County of Monmouth in the
month of January, nineteen hundred and five. An
appraisement of that part of the estate of said de-
ceased claimed to be subject to the collateral inher-
itance tax was made under the direction of the Sur
rogate of the County of Monmouth, and a copy of
same is offered and admitted in evidence and is
marked Exhibit B, on the part of the appellant.

The last will and testament of Simon Rothschild,
deceased, with the codicils thereto annexed and the
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prebate thereof and letters testamentary issued to
W illiam Rothschild, is also offered and admitted in
evidence and marked E xhibit A, on the part of the

appellant.

An agreement made February 21, 1905, by W illiam
Rothschild, of the first part, Mathilde Rothschild
and Frederick W . Rothschild, Joseph A. Bloom and
Flora R. Bloom, of the second part, and Cora
Lindauer, of the third part, offered and adm itted in
evidence and marked Exhibit C, on the part of the

-

0
appellant. Offered by the appellant and admitted

by the Court.

It is admitted that part of the collateral inher-
itance tax amounting to $13,613.45 has been paid
by W illiam Rothschild, the executor. That the
disputed items which remain unpaid are as follows:

Mount Sinai Hospital of the City of New York,
legacy valued at $50,000, tax $2,500;

Home for Aged and Infirm Hebrews of the City of
New York, valued at $5,000, tax $250;

Montefiore Home for Chronic Invalids of the
City of New York, valued at $2,500, tax $125;

Hebrew Benevolent and Orphan Asylum of the
City of New York, valued at $1,000, tax $200;

United Hebrew Charities of the City of New
York, valued at $2,000, tax $ 100;

The Educational Alliance of the City of New York,
valued at $2,000, tax $100;

Cora Lindauer, valued at $10%269, tax $513.45.

It is furth er stipulated as follows:

The Mount Sinai Hospital of the City of New
York was duly incorporated under a statute of the
State of New York entitled “ An Act for the incor-
poration of Benevolent, Charitable, Scientific and
Missionary Societies,” passed April 12, 1848. The
original date of incorporation was January 5, 1852.
The objects of the corporation were amended from 40
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time to time, and are now declared by Chapter 3fi5
of the Laws of 1904 of the State of New York, as
follows: “ The purposes and objects of the Mt. Sinai
Hospital of the City of New York are hereby de-
clared to be the support and maintenance of an in-
stitution to be known as the Mt. Sinai Hospital, for
the purpose of affording; dispensary service and
medical and surgical aid, and nursing sick and dis-
abled poor of the City of New York and others, of
any creed or nationality.”

The Home fo r Aged and Infir m Hebrews was
incorporated December 24, 1872, under the laws of
the State of New York. Its objects and purposes
are to maintain a home for aged and infirm persons
of both sexes, of the Jewish faith, and also for the
purpose of relieving all deserving Jewish applicants
who may be considered by its officers worthy of the
Society’s bounty.

20

The institution is supported entirely by charitable
bequests, membership fees and donations. No
charge is made to inmates or patients.

Hebrew Benevolent and Orphan Asylum So-
ciety of the City of New York was incorporated
by an Act of the Legislature of the State of New
York, passed February 2, 1832, and thereafter from
time to time amended. It purposes are to maintain,

30 provide for, educate and instruct during minority
orphans, half-orphans and indigent children of an
age not exceeding thirteen years. The Society is
maintained through voluntary contributions and in
part by an allowance made by the City of New
York. No charge is made to inmates.

The bonds to the amount of $4,000, mentioned in
testator’s will, are debenture bonds unsecured by
any lien. They bear interest at three per cent., but
have no market. Decedent was one of the original

40 subscribers for bonds.



Educational Alliance was incorporated under
an Act of the Legislature of the State of New York,
entitlted “ An Act for the incorporation of Benevo-
lent, Charitable, Scientific and Missionary Societies,”
passed April 12, 1848. The date of incorporation
was December 10, 1889. The business and objects
of the Society are the promotion of free education
by the erection and maintenance of buildings in the
City of New York containing library, reading and
class rooms, and lecture and music halls, and by co-
operation with other societies in said city. Its io
objects are further declared by the Act of Consoli-
dation with the Hebrew Free School Association,
May 1, 1899, as follows:

“ For the purpose of promoting education, relig-
jous and civic training, moral and physical culture,
the amelioration of the condition and social ad-
vancement of the residents of New7 York and its
vicinity, and especially of those professing the
Jewish religion, and maintaining and conducting for
that purpose schools, synagogues, libraries, reading 20
class and club rooms, gymnasiums, music and lec-
ture halls and to acquire such lands and erect such
buildings as may be requisite for the accomplish-
ment of such object. Such corporation shall be
conducted under Jewish auspices.”

It is supported by dues from members and volun-
tary contributions. No charge is made to those
enjoying the benefits of the institution.

The Montefiore Home for Chronic Invalids of 30
the City of New York is a corporation organized
under the laws of the State of New York, for the
purpose of maintaining a home for chronic invalids

in the City of New7 York. It is supported by char-
itable bequests.

The United Hebrew Charities of the City of
New York is a corporation organized under the
laws of the State of New York, organized for char-

itable works and purposes in the aid aqd assistance 40

Now Jersey State Library



of the deserving poor. It is maintained underJew-
ish auspices.

It is further stipulated that the affidavit of M.
Beckhard, hereto attached, may betaken as evidence
that the bonds of the Hebrew Benevolent and
Orphan Asylum do not exceed, at a fair valuation,
sixty-five per cent, of their par value, or $2<00 in-
stead of $4,000 as it says; and that if called as a
witness, the said M. Beckhard would so testify.

The said affidavit shall have all the force and
effect as though the said testimony had been given

in open court in this matter.

It is further stipulated thatthe method adopted
by the appraiser in appraising the value of the
rights assessed to Cora Lindauer was by computing
the present value of an annuity of $1,000 a year for
the estimated expectancy of life of said Cora Lind-
auer, as determined by the Northampton Tables
applied to the said Cora Lindauer then of the age of
fifty years, and that the assessment of collateral
inheritance tax was based upon an appraisal so
made.

McDermott & Enright,
Proctors for Appellant.

Edward D. Duffield,
Assistant Atty.-General.

30

(Exhibit A, for Appellant. Last Will
and Testament of Simon Roths-
child, deceased.)

I, Simon Rothschild, of West End, Monmouth
County, New Jersey, do make, publish and declare
this to be ray last W ill and Testament, hereby re-
voking, cancelling and annuling any and all Wills,

40 Testaments ~tid Codicils by me at any time made.
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First:—1 give and bequeath to the Mt. Sinai
Hospital of the City of New York, the sum of
Fifty thousand dollars on the express condition,
however, that the said institution shall designate
and perpetuate a ward in the said Hospital consist-
ing of not less than ten beds, to he maintained and
known during the existence of the said Institution
as the * Simon Rothschild W ard.”

Second:— | give and bequeath to the Home for
Aged & Infirm Hebrews of the City of New York,
the sum of Five thousand dollars.

Third:—1 give and bequeath to the Montefiore
Home for Chronic Invalids of the City of New
York, the sum of Twenty-five hundred dollars to be
appropriated by said Institution to the dedication in
perpetuity of a Bed in my memory.

Fourth:—1 give and bequeath to the Hebrew
Benevolent and Orphan Asylum of the City of New
York, the sum of Four thousand dollars in its own
bonds in that amount now in my possession.

Fifth:—1 give and bequeath to the United
Hebrew Charities of the City of New York the sum
of Two thousand dollars.

Sixth:-1 give and bequeath to the Educational
Alliance of the City of New York the sum of Two
thousand dollars.

Seventh:—1 give and bequeath to my beloved
grandnephews Alexander Blum and William R.
Blum, children of my niece Flora R. Blum, my
watch and all my jewelry of which | may die pos-
sessed and | authorize my said niece Flora R. Blum
to divide the same between her said children as she
may deem equitable.

Eighth:—1 give and bequeath the sum of Two
thousand dollars unto Pauline Einstein (whose

10

20

40
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mother was my first cousin) of Hechingen, Prussia;
and | give and bequeath a like sum to my cousin
Jacob Bernheimer of Geoppingen, Germany, whose
mother was my aunt.

Ninth:—1I give and bequeath to such of the
daughters of my deceased cousin Myer Lindauer, of
Chicago, 111. as may be unmarried at the time of
my death, the sum of Ten thousand dollars to be
divided between them share and share alike.

Tenth:—1I give and bequeath the sum of Fifty
thousand dollars to my niece Carolina Carlebach,
widow of Max Carlebach, of Frankfort, Germany;
provided, however that if she should predecease
me, then the said sum shall be paid to her issue her

surviving in equal shares.

Eleventh:—I give and bequeath to Joseph Adler,
20 of Mlinchen, Germany, or in the event of his death
before me or his refusal or inability to act, then
unto Otto Kauffman, of Stuttgart, Germany, the
sum of Fifty thousand dollars, in trust nevertheless,
to and for the following uses and purposes:—To
invest and keep the said sum invested; to receive
the income and interest thereof and to pay the net
income and interest so received to my niece Caroline
Eilinger, wife of Siegmund Ellinger, of Minchen,
Germany, during her life, and on her death to divide
30 the principal sum between her children her surviv-
ing, the issue of any deceased child to take the share
which.the parent would have taken if then living.
Provided, however, that if at the time of the death
of the said Caroline Ellinger there should not be liv-
ing any child of her or issue of a deceased child,
then the said principal sum so held in trust shall be
paid to Rose Adler, wife of the said Joseph Adler, of
Minchen, Germany, or if she should then be dead
to her son, if then living and if not to his issue then

40 surviving.
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Twelfth:—I give and bequeath the sum of Fifty
thousand dollars to my niece Rose Adler, wife of
Joseph Adler, of Minchen, Germany, or should she
predecease me, to her son, if then living, and if not

to his issue then surviving.

Thirteenth:—1 give and bequeath the sum of
Fifty thousand dollars to my niece Rosa Kauffman,
wife of Otto Kauffman of Stuttgart in the Empire
of Germany, or should she predecease me, to her
children me surviving, the issue of any deceased
child to take the share which the parent would have

-

0;
taken if then living.

Fourteenth:—I give and bequeath the sum of
Fifty thousand dollars to my nephew Julius Roths-
child, of Geoppingen, in the Empire of Germany, or
should he predecease me, to his children me surviv-
ing, the issue of any deceased child to take the share
which the parent would have taken if then living.

20

Fifteenth:— 1 give and bequeath to my grand-
nephews Alexander Blum and W illiam R. Blum the
sum of Twenty-five thousand dollars, provided how -
ever that during the minority of each, his share of
said fund shall be invested for his benefit by my
niece Flora R. Blum and my nephew Joseph R.
Blum (who are hereby appointed Trustees of the
said funds for that purpose) and the interest thereof
accumulated and as soon as each grand-nephew
shall attain his m ajority, his share of the said fund 30
together with all accumulations of interest and in-
come thereon shall be paid over to him, but if either
of mygrand-nephews should die before attaininghis
majority, then his share together with the accumu-
lated interest and income thereon shall go to his sur-
viving brother.

Sixteenth:—I| give and bequeath to my grand-
nephew W ilfred Rothschild the sum of Twelve

thousand five hundred dollars, provided, however, 40
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that during his minority said sum shall be invested
for his benefit, and the income thereof accumulated;
and for the purpose of making such investment and
ofcollectingthe income thereofand of holdingthe said
fund and the accumulated income until his arrival

at his majority, | appoint my nephew Frederick W.
Rothschild, and his wife Sarah as the Trustees of
the said fund, and | direct them to pay over the

amount of the said fund, together with all accumu-
lated income thereon, to my said grand-nephew Wil-
10 fred on his arrival at the age of twenty-one.

Seventeent h:—1I direct that all the legacies and
bequests hereinabove made shall be paid over to the
respective legatees and beneficiaries free and dis-
charged of any transfer of succession tax, and that
the amount of such transferor succession taxes shall
be paid out of my residuary estate.

Eighteenth:— 1| give, devise and bequeath all the
20 rest, residue and remainder of my estate, both real
and personal wheresoever and whatsoever the same
may be, of which | may die seized or possessed unto
my brother William Rothschild of West End, Long
Branch, New Jersey, to have and to hold the same
absolutely and forever; provided however that if he
should predecease me, then | give, devise and be-
queath my said residuary estate unto his children
me surviving, the issue of such of them as may pre-
decease me, to take the share which the parent
30 would have taken if then living.

Nineteenth. Should any legatee or beneficiary
under this my last W ill and. Testament attack the
validity of this my last W ill for any reason, or upon
any ground whatsoever then it is my purpose and
desire and | hereby will and declare that any legacy
herein contained for the benefit of the party or par-
ties so attacking my said W ill shall thereby be re-
voked and the said legacy shall in that event lapse

40 and become void.
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Twentieth:— I authorize and empower my Exec-
utor or executors hereinafter named, to sell the
whole or any part of the real estate of which I may
die seized, at such time or times, in such manner,
upon such terms and at such prices as to him or
them shall seem meet and proper.

I direct my executor or executors to pay all my
bequests to Charitable Institutions within six
months from the date of my death, and I also re-
quest my said executor or executors to cause to be
erected over my grave a monument of the same 10
character as is now placed over the grave of my
deceased brother.

Twenty-first: I nominate, constitute and ap-
point my said brother William Rothschild Sole Ex-
ecutor of this my Last Will and Testament. In the
event of his death, before me, I nominate, con-
stitute and appoint my sister-in law Mathilda
Rothschild, my nephew Frederick W. Rothschild,
my niece Flora R. Blum and my nephew Joseph A. 20
Blum, Executors of this my Last Will and Testa-
ment, and none of my executors or executrices
shall be required to give or file any bond or security
to qualify as such.

In wit ness whereof, I have hereunto set my hand
and affixed my seal, this Twenty-ninth day of Jan-
uary in the year one thousand nine hundred and
three.

Simon Rothschild [l.s.] 30

The foregoing instrument was at the date thereof,
subscribed, sealed, published and declared by the
above named Testator, Simon Rothschild as and for
his last Will and Testament in the presence of us,
who at his request, in his presence and in the
presence of each other have at the same time sub-
scribed our names as witnesses thereto.

The words on preceding page *and none of my
Executors or executrices shall he required to give or 40
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file any bond or security to qualify as such ” were in-
terlined before execution of the Will by the testator.
Gibso n Putsel,
13 E. 57th St. New York City.
W m. R. Rose,
307 W. 81st St. New York City.

I, Simon Rothschild, of West End, Monmouth
County, New Jersey, do make, publish and declare
this to be a Codicil to my last Will and Testament,
bearing date the Twenty ninth day of January,
Nineteen hundred and three.

First:— 1 do hereby revoke, cancel and annul the
bequests made by me, in and by the Fifteenth Arti-
cle of my last Will and Testament, to my grand-
nephews Alexander Blum and William R. Blum,
and I do also hereby revoke, cancel and annul the
bequests made by me in and by the Sixteenth Arti-
cle of my Last Will and Testament, to my grand-
nephew Wilfred Rothschild.

Second:— Except as herein modified, I do hereby
ratify and confirm my said last Will and Testament
in each and every respect.

In witness whereof, I have hereunto set my hand
and seal, this Twenty-eighth day of June, Nineteen
hundred and four.

Simon Roth sch ild [l.s.]

The foregoing instrument was at the date thereof
subscribed, sealed published and declared by the
above-named testator, Simon Rothschild, as and for
a codicil to his last Will and Testament, dated the
29th day of January, 1903, in the presence of us,
who, at his request, in his presence, and in the pres-
ence of each other, have at the same time subscribed
our names as witnesses thereto.

Gibson Putzel, 13 E 57”7 St., N. Y. City.
Benj . G. Paskus, 22 East 89” St., N. Y. City.
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I, Simon Rothschild, of West End, Monmouth
County, New Jersey, do make, publish and declare
this to be a Second Codicil to my last Will and Tes-
tament, bearing date the Twenty-ninth day of Jan-
uary, Nineteen hundred and three.

Fir st :—1 hereby modify and amend the Ninth
Article of my Will so that the same shall read as
follows:

I give and bequeath to the daughters of my de-
ceased cousin Myer Lindauer of Chicago, III., as
may be living at the time of my death, the sum of
Ten thousand dollars to be divided between them
share and share alike.

10

Secon d:—1 hereby direct my brother William or
if he should predecease me then I direct his two
children to pay to Cora Lindauer, one of the daugh-
ters of the aforesaid Myer Lindauer, the sum of
One thousand dollars in each and every year during
her life, and to evidence the assumption of this ob-
ligation on the part of my brother or of his chil-
dren I direct him or them as the case may be to
execute and deliver to the said Cora a written agree-
ment to the foregoing effect, the execution and de-
livery of said agreement and the performance
thereof to be a sufficient satisfaction of the direction
herein contained.

Third:—Except as herein modified I do hereby
ratify and confirm my said last Will and Testament 30
iu each and every respect.

Wit ness my hand and seal this Fifth day of Jan-
uary, 19u5.
Simon Rot hschild [l.s.]

The foregoing instrument was at the date thereof
subscribed, sealed, published and declared by the
above named testator, Simon Rothschild, as and for 40
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a second codicil to his last Will and Testament, dated
the 29th day of January, 1903, in the presence of
us, who, at his request, in his presence and in the
presence of each other, have at the same time sub-
scribed our names as witnesses thereto.

The word “ daughters” on the first page stricken
out and the word “ second ” in the attestation clause
interlined before execution.

Levi Bamberger Hotel Netherland, New York
City
Gibson Putzel, 13 E 57" St.,, New York City.

(Exhibit “B,” for Appellant, Surro-
gate's Assessment).

OFFICE OF THE

SURROGATE OF THE COUNTY OF MON-
MOUTH,

Freehold, New dJersey, May 18th, 1905.

To J. Willard Morgan,
State Comptroller:
Sir —

In -compliance with the Collateral Inheritance
Tax Laws of the State, I herewith transmit my as-
sessment and the tax thereon payable by the

Estate of Simon Rothschild,

Date of Death, January 9th, 1905.

Executor William Rothschild,

Administrator................

p- O. Address—Send bill to Rose & Putzel,
Attys., 1128 Broadway, New York City.

Value of Realty.cooveeeeeeeceeciicieeene $

Value of Personalty....ccccecevencecnen. $327,500.00

Value of Annuity, Life Estate or
term of yearS....envennnene. $10,269.00
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NAME oF LEGATEE OR BENEFICIARY. VALUE. Tax.
Mt. Sinai Hospital of the

City of New York... $50,000.00 $2,500.00
Home for Aged and Infirm

Hebrews of the City

of New York 5,000.00 250.00
Montefiore ~ Home  for

Chronic Invalids of

the City of New York. 2,500.00
Hebrew Benevolent &

Orphan Asylum of

the City of New York. 4.000.00 200.00
United Hebrew Charities

of the City of New

7 2,000.00 100.00
The Educational Alliance

of the City of New

9,000.00 100.00

Pauline Einstein 2,000.00 100.00
Daughters of Myer Lind-

auer 10,000.00 500.00 9
Caroline Carlebach 50,000.00 2,500.00
Jos. Adler (in Trust) 50,000.00 2,500.00
Rosa Adley.. e 50,000.00 2,500.00
Rosa Kaufman 50,000.00 2,500.00
Julius Rothschild 50,000.00 2,500.00
Cora Lindauer 10,269.00 513.45

$337,769.00 $16,888.45

Total Agsepsmatut it e s $337,769.00 30
Total Tax ... o i e $16,888.45
Remarks

I do hereby certify that the foregoing statement
is true and correct.
(Signed) DaviDp S. CRATER,
Surrogate.
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(Exhibit C for Appellant, Annuity
Agreement.)

Agreement, made and entered into, this twenty
first day of February, in the year one thousand,
nine hundred and five, by and between William
Rothschild, of West End, Monmouth County, State
of New Jersey, party of the first part, Mathilde
Rot hschild and Frederick W. Rothschild, of the

10 same place, Joseph A. Blum and Flora A. Blum,
of the City of New York, individually and as Trus-
tees under a certain Deed of Trust dated the 23d day
of January, 1905, made and executed by William
Rothschild to them, parties of the second part, and
Cora Lindauer, party of the third part.

Whereas in and by the Second Codicil, dated the
fifth day of January, 1905, to the last Will and Tes-
tament of Simon Rothschild, deceased, which said

20 Will and Codicil were duly admitted to probate by
the Surrogate of Monmouth County, on the 13th day
of January, 1905, there is the following provision:

“Second:—1 hereby direct my brother
«William, or if he should predecease me,
then I direct his two children to pay to Cora
Lindauer, one of the daughters of the afore-
said Myer Lindauer, the sum of One thou-
sand dollars in each and every year during
her life, and to evidence the assumption of
this obligation on the part of my brother
30 “ or of his children, I direct him or them, as
the case may be, to execute and deliver to
the said Cora a written agreement to the
foregoing effect —the execution and- deliv-
ery of said agreement and the performance
thereof to be a sufficient satisfaction of the
direction herein contained.”

And whereas William Rothschild is the residu-
ary legatee under the last Will and Testament of
said Simon Rothschild, deceased, and has trans*

40
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ferred the said residuary estate under a Deed of
Trust made by him, dated January 23d, 1905, unto
the parties of the second part for the uses and pur-
poses in said Deed of Trust set forth, and

Whereas the said parties of the second part are
the beneficiaries under the said Deed of Trust, and
in accepting the said residuary estate and the
benefits thereof, they have agreed to take the same
subject to the burdens imposed by the said Codicil
to the last Will and Testament of Simon Rothschild,
deceased, and have agreed to enter into this agree-
ment.

Now therefore, for and in consideration of the
premises and the sum of One Dollar to the party of
the first part and the parties of the second part
hereto in hand paid by the party of the third part,
the receipt whereof is hereby acknowledged,
the parties of the first and second part hereby
jointly and severally, for themselves and their re-
spective executors, administrators and assigns,
covenant and agree to and with the party of the
third part that they, the parties of the first and
second part will pay to Cora Lindauer annually
during the term of her life the sum of one thousand
dollars in quarterly instalments—the first payment
having been made on the 18th day of February,
1905.

In witness whereof, the parties hereto have
hereunto set their hands and seals, the day and year
first above written.

Wm. Rothschild [seal.]
Mathilde Rothschild [seal.]
Frederick W. Rothschild [seal.]
Joseph A. Blum [seal.]
Flora R. Blum [seal.]

In presence of
Gibson Putzel.

40
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MONMOUTH COUNTY ORPHANS’ COURT.

In the Matter 1

of f

TheEstate of Simon Roths- >Decree,
child, deceased.

10 Collateral Inheritance Tax 11

Appeal.

William Rothschild, as executor of the last will
and testament of Simon Rothschild, deceased, hav-
ing filed his appeal from the action of the Surrogate
of the County of Monmouth assessing and fixing
certain valuations for the estates and annuities pass-

20 ing under said will, and assessing certain taxes

thereon as due to the State of New Jersey under an
act to tax intestates’ estates, gifts, legacies, &c., as
follows:

Name of Legatee or Beneficiary. Value. Tax.
Mt. Sinai Hospital of the
City of New York.......... $50,000 00  $2,500 O

Home jfor Aged and Infirm
Hebrews of the City of
New YorKk.ooevveenneee 5,000 00 250 00

30 Montefiore Home for

Chronic Invalids of the

City of New York...... 2,500 00 125 00
Hebrew Benevolent & Or-

phan Asylum of the City

of New YorKk..eeeeeunnee. 4,000 00 200 00
United Hebrew Charities
of the City of New York 2,000 00 100 c0
The Educational Alliance
of the City of New York 2,000 00 100 oo
40 Cora Lindauer.................... 10,269 00 513 45
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And said appeal coming on to be heard in the
presence of McDermott & Enright, of counsel with
appellant, and Edward D. Duffield, Assistant Attor-
ney-General for the State, and the arguments of
counsel being heard and considered, and the Court
being of the opinion that the valuation of the be-
quest to the Hebrew Benevolent and Orphan Asy-
lum should be reduced from four thousand dollars
to two thousand six hundred dollars, and that the
tax assessed thereon should be reduced to one hun-
dred and thirty dollars; and that said valuations and 10
assessments should in other respects be confirmed;
it is, on this nineteenth day of January, nineteen
hundred and six, ordered, that the valuation as-
sessed by the Surrogate of the County of Monmouth
upon the legacy of the Hebrew Benevolent and Or-
phan Asylum aforesaid be reduced from four thou-
sand dollars to two thousand six hundred dollars, and
that the tax assessed thereon be reduced from twpo
hundred dollars to one hundred and thirty dollars,
and that said valuation and tax be and the same 20
hereby are fixed at said amounts.

It is further ordered, adjudged and decreed that
property of which the said Simon Rothschild died
possessed while a resident of the State of New Jer-

sey has passed by his last will and testament afore-
said to said

Mt. Sinai Hospital of the City of New York,

Home for Aged and Infirm Hebrews of the
City of New York,

Montefiore Home for Chronic Invalids of the *
City of New York,

Hebrew Benevolent and Orphan Asylum of the
City of New York,

United Hebrew Charities of the City of New
York,

The Educational Alliance of the City of New
York,

Cora Lindauer.

40
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That the property so passed is of the fair cash
value assessed and fixed by said Surrogate except as
aforesaid reduced and that said property is liable to
the tax fixed and assessed by said Surrogate except
as above reduced; and that the action of the Surro-
gate in assessing and fixing said valuations and tax
be and hereby is affirmed; and that said valuations
and tax be and the same hereby ,are fixed at the re-
spective amounts assessed and fixed by the Surro-
gate of the County of Monmouth aforesaid (except
as above reduced), and that the appeal of the said
William Rothschild, executor, &c. (except as to the
tax assessed against the Hebrew Benevolent and
Orphan Asylum), be dismissed but without costs.

John E. Foste r,
Judge.

MONMOUTH COUNTY ORPHANS’ COURT.

In the Matter
of

The Estate of Simon Roths-
chil d, deceased.

Collateral Inheritance Tax
Appeal.

3Q William Rothschild, executor of the last will and

40

testament of Simon Rothschild, deceased, hereby
demands an appeal from a certain order and decree
of the Monmouth County Orphans’ Court made on
the nineteenth day of January, nineteen hundred
and six, fixing and affirming certain collateral in-
heritance taxes assessed upon alleged property pass-
ing to the following:

Mt. Sinai Hospital of the City of New York,
Home for Aged and Infirm Hebrews of the City
of New York,
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Montefiore Home for Chronic Invalids of the
City of New York,

Hebrew Benevolent and Orphan Asylum of the
City of New York,

United Hebrew Charities of the City of New
York,

The Educational Alliance of the City of New
York,

Cora Lindauer,

under the will of Simon Rothschild, deceased.

McDer mott & Enright,
Proctors for Appellant.

PREROGATIVE COURT OF THE STATE OF
NEW JERSEY.

To the Ordinary of the Prerogative Court of
the State of New dJersey:

The petition of William Rothschild respectfully
shows that he is the executor and sole residuary leg-
atee under the last will and testament of Simon
Rothschild, deceased; that by an order and decree of
the Monmouth County Orphans’ Court, heretofore
made on the day of January, nineteen
hundred and six, it was adjudged and decreed that
certain property had passed under the last will and
testament of Simon Rothschild, deceased, to certain
individuals and corporations of the fair cash value
and subject to payment of collateral inheritance tax
to the State of New Jersey, all as follows:

Value. Tax.

Mt. Sinai Hospital of the

City of New York...... $50,000 00  $2,500 00
Home for Aged and Infirm

Hebrews of the City of

New YOrK.oooooveerveenens 5,000 00 250 00
Montefiore = Home for

Chronic Invalids of the

City of New York 2,500 00 125 00

10

20
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Hebrew Benevolent and
Orphan Asylum of the

City of New York....... 2,600 00 130 00
United Hebrew Charities

of the City of New York. 2,000 00 100
The Educational Alliance

of the City of New York. 2,000 00 100 O
Cora Lindauer....n 10,269 00 513 45

and affirming the action of the Surrogate of the
County of Monmouth in assessing the valuations of
said property and the tax assessed thereon as afore-
said, except in that the valuation and tax assessed
against the Hebrew Benevolentand Orphan Asylum
was ordered to $2,600.

Your petitioner further shows that he is aggrieved
by the order and decree of said Orphans’ Court in
so far as the same affirms the action of the Surro-
gate aforesaid, and the tax by him assessed; and in
that it is adjudged that property has passed under
the will of said Simon Rothschild, deceased, to the
persons above named; and in so far as said order
and decree adjudges that property has passed under
said will and subject to taxation of the values found
and affirmed by said decree; and in so far as said or-
der and decree adjudges that said estate is liable to
taxation in the several amounts found and affirmed
by said decree; and in so far as said decree dismisses
the appeal of your petitioner from the action of the
Surrogate of the County of Monmouth aforesaid.

Your petitioner appeals from the several parts of
said order and decree aforesaid, upon the grounds,
among others, that no property has passed by virtue
of the will of said Simon Rothschild, deceased, to the
said Cora Lindauer; thatnoproperty has passed under
and by virtue of said will subject to taxation to said
Hebrew Benevolent and Orphan Asylum, the testa-
mentary provision for its benefit being only the for-
giveness of a debt; and on the further ground that
the Mt. Sinai Hospital of the City of New York,
Home for Aged and Infirm Hebrews of the City of
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New York, Montefiore Home for Chronic Invalids
of the City of New York, Hebrew Benevolent and
Orphan Asylum of the City of New York, United
Hebrew Charities of the City of New York, the
Educational Alliance of the City of New York, come
within the description of churches, hospitals, or-
phan asylums, public libraries, bible and tract socie-
ties, religious, benevolent and charitable institutions
and organizations, and as such are exempt from the
taxes by said decree fixed and affirmed.

And on the further ground that the alleged be
quest to Cora Lindauer was improperly and exces-
sively appraised, among other things, in that said
appraisal was based upon the appraiser’'s estimate
of the probable duration of herlife ratherthan upon
the actual duration of life.

Your petitioner therefore prays that the order and
decree of the Monmouth County Orphans’ Court
aforesaid be reversed and set aside, and that your
petitioner may have such relief in the premises as to
this Court may seem meet.

McDer mott & Enright,
Sols, of Complainant for W illiam Roths-
child, Executor.

(Endorsed)—Filed Jany. 30, 1906.
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PREROGATIVE COURT OF NEW JERSEY.

In the Matter

of
Opinion .

Magie, Ordinary:

This is an appeal from an order of the Orphans’
Court of Monmouth County, affirming the appraisal
and assessment of the Surrogate of that county in
respect to certain legacies given by the will of Simon
Rothschild, deceased, as a resident of that county,

20 under the provisions of the act entitled “ An Act to
tax intestates’ estates, gifts, legacies, devises and
collateral inheritances in certain cases”; approved
May 16, 1894 {Laws, 189J, p. 318).

No objection has been opposed to the jurisdiction
of this Court to review the order of the Orphans’
Court, and such orders have been heretofore reviewed
on appeal {Alfred University v. Hancock, 48 Atl
Rep , 178; Hoyt v. Hancock, W Dick. {65 N. J. Eq.),
688; In re Vineland Historical Society, %1 Dick.

30{66 N. J. Eq.), M1).

The assessments complained of relate to impo-
sitions of the tax in respect to various legacies
given by said will, and appellant's counsel properly
admits that the legatees affected thereby may be
divided into three classes.

One class of such legatees consists of corporations
to whom legacies of various amounts are be-
queathed, and which, by the stipulation of counsel
presented to the Orphans’ Court, appear to be chari-

40 table institutions which would be the subject of the
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exemptions specified in Section 1 of the Collateral In-
heritance Tax Law, if they were corporations ob-
taining their corporate existence and functions
under the laws of this State. But it is conceded that
each one of them isa corporation of the State of New
York, and not of this State. They, therefore, fall
within the doctrine declared in this Court in Alfred
University v. Hancock, Atl. R., 178, which con-
strued the exemption in question as applicable only
to charitable institutions created by our laws. The
argument of appellant’s counsel is, in this respect,
directed to questioning the propriety of that decision.
Every court may, doubtless, review and overrule its
decisions in previous cases. No decision should be
overruled except upon the clearest establishment of
error, and when the overruling may not do serious
wrong. But the decision in the case referred to
was made about ten years ago. Assessments have,
doubtless, since been made upon its doctrine. It
ought not to be now overruled except on the clearest
grounds. The decision follow's pertinent decisions
in other States under similar laws, and I find no rea-
son to question its entire accuracy. If erroneous, it
must be so pronounced in a reviewing court.

One of this group, “ The Hebrew Benevolent and
Orphan Asylum,” was the legatee, under testator’s
will, of four of its own debenture bonds, which had
been subscribed for and which had been held by tes-
tator. Under the evidence before the Orphans’
Court the valuation of these bonds was held to be
excessive and was reduced to an amount found to
be the market value thereof.

But it was contended in the Orphans’ Court, and
the contention is repeated here, that no assessment
could be made upon this gift. It is insisted that
such a gift only released to a debtor evidences of
his debt held by his creditor.

What may be taxed under the Collateral Inheri-
tance Tax Law is property which passes by will, if
not within the exemptions therein specified. The
debenture bonds in question were the property of tes-
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tator. When he bequeathed them to the Asylum,
the property passed from him to it. It might can-
cel the bonds, and so relieve itself of the obligation
they evidence, or it might probably transfer them
to any one who might be willing to pay their value.
In my judgment, the tax upon their value was
properly imposed.

One other of the legatees is claimed to be exempt
because of the provisions contained in the supple-
ment to the Collateral Inheritance Tax Act, ap-

10 proved May 15, 1898 (Laws 1898, p. 106). By this
act, corporations organized for certain specified
objects, whether organized under the laws of this
or any other State, are accorded 'exemption from
this tax.

The legatee in respect to which this exemption is
claimed is shown to have acquired its corporate
existence and powers under an act of the State of
New York, the terms of which permitted incorpora-
tion for various objects. The acquisition of cor-

20 porate powers for certain of the permitted objects
would probably bring the corporation within the
exemption of the supplement. The acquisition of
corporate powers for other of the permitted objects
would not bring the corporation within the exemp
tion. But the obvious test of exemption is not in-
corporation under an act permitting incorporation
for objects that would exempt, but incorporation
for objects that entitle to exemption. An examina-
tion of the objects and purposes for which this cor-

30 poration has acquired its powers does not disclose
them to be such as exempt under this legislation.

The remaining question is whether any property
passed to Cora Lindauer by. said will which may be
taxed under said act.

By the testator’s will, all his residuary estate was
left to his brother William, unless he predeceased tes-
tator, in which case it was left to the children of
his brother who should survive testator. By the
second codicil to his will testator directed his brother

40 William (unless he should predecease him, or in that
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event, his children) to pay to Cora Lindauer $ 1,000
ayearduring her life, and directed him or them to
execute to her a written agreement to the foregoing
effect.

In my judgment, the gift by this codicil was a
charge upon the residuary estate given to his
brother if he survived testator (as he did), and his
provision for a recognition of the indebtedness was
collateral to the charge and was therefore property
which passed by his will to Cora Lindauer. The
property thus passed was an annuity for life, and
its value may properly be fixed by a determination
of its worth at testator’s decease, considered in the
light of the legatee’s probability of life.

All the objections having been found insufficient
to produce a reversal, the order appealed from is
affirmed.

Filed April 24, 1906.

NEW JERSEY PREROGATIVE COURT.

Inthe Matter
On Appeal from
OF the Monmouth
County Or-

phans’ Court.
The Collateral Inheritance Tax

assessed against the Estate Order of
of Simon Rothschild, de- Affirmance.
ceased.

This cause coming on to be heard in the presence
of Messrs. McDermott and Enright, of counsel for
the Estate of Simon Rothschild, deceased, and of
Edward D. Duffield, Assistant Attorney-General of
the State of New Jersey, for said State, and the
Court having duly considered the matter and being
of opinion that the order made by the Orphans’
Court of Monmouth Couuty is, in all respects, cor-
rect and should be affirmed;

10
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It is, on this first day of May, in the year of our
Lord one thousand nine hundred and six, on motion
of Edward D. Duffield, Assistant Attorney-General
of the State of New Jersey, ordered, adjudged and
decreed that the order of the Orphans’ Court of the
County of Monmouth, heretofore made in the above
stated cause, be and the same hereby is in all things
affirmed, with costs to be taxed.

W . J. Magie ,
Ordinarv.
10
PREROGATIVE COURT OF THE STATE OF
NEW JERSEY.

In the Matter

of On Appeal from
Monmouth County
Orphans’ Court.

The Collateral Inheritance Tax Notice of Appeal.

on the Estate of Simon Roths-
Chil d, deceased.

W illiam Rothschild hereby appeals from the final
decree made in this Court in the above matter on the
first day of May, nineteen hundred and six, and
frorp every part thereof, to the Court of Errors and

Appeals in the last resort in all causes.

Dated May 19, 1906.
30

McDermott & Enright,
Solicitors of W illiam Rothschild, Appellant.
John M* Enright,
Of Counsel.

| conceive there is good cause for appeal in the

above stated cause.
John M. Enkight,
Of Counsel with Appellant.

40 (Endorsed)— Filed May 22, 1906.
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To the Honorable the Court of Errors and Ap-
peals IN THE LAST RESORT IN ALL CAUSES:

Your petitioner, William Rothschild, the appel-
lant herein, respectfully shows:

That your petitioner is aggrieved by a final decree
made in the Prerogative Court by his Honor W illiam
J. Magie, Ordinary, bearing date the first day of
May, nineteen hundred and six, in the matter of the
collateral inheritance tax on the estate of Simon 10
Rothschild, deceased, and wherein your petitioner
was an interested party in this respect, to wit, in
that said decree affirmed a certain order and decree
of the Monmouth County Orphans’ Court made on
the nineteenth day of January, nineteen hundred
and six, dismissing your petitioner’s appeal from the
action of the Surrogate of the County of Monmouth
assessing and fixing certain valuations for estates
and annuities alleged to have passed under the wiill
of Simon Rothschild, deceased, of which your peti- 20
tioner is executor; and said decree of the Monmouth
County Orphans’ Court further adjudging that
property had passed under said will and was of the
fair cash value assessed and fixed by said Surro-
gate (except as therein reduced), and that said
property was liable to the tax fixed and assessed by
said Surrogate of said county aforesaid.

Your petitioner humbly appeals from the decree
of the Prerogative Court, wupon the ground
that the same is erroneous in affirming the 30
decree of the Orphans’ Court, and upon further
grounds, among others, that no property has
passed by virtue of the will of said Simon Roth-
schild, deceased, to the said Cora Lindauer; that np
property has passed under and by virtue of said
will, subject to taxation, to said Hebrew Benevo-
lent and Orphan Asylum of the City of New York,
the testamentary provision for its benefit being
only the forgiveness of debt; that the Mount Sinai
Hospital of the City of New York, The Home for 4Q
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Aged and Infirm Hebrews of the City of New York,
The Montefiore Home for Chronic Invalids of the
City of New York, The Hebrew Benevolent and
Orphan Asylum of the City of New York, The
United Hebrew Charities of the City of New York,
the Educational Alliance of the City of New York
come within the description of churches, orphan
asylums, public libraries, bible and tract societies,
and benevolent institutions and organizations, and
as such are exempt from the taxes by said decree
fixed and affirmed; that the alleged bequest to
Cora Lindauer was unlawfully and excessively ap-
praised, among other things, in that said appraisal
was based upon the appraiser’'s estimate of the
probable duration of her life rather than upon the
actual duration of life, all as adjudged, decreed and
affirmed by the order and decree of the Orphans’
Court affirmed by the decree of the Prerogative
Court as aforesaid.

Your petitioner therefore prays that the decree of
the Ordinary may be reversed, set aside and for
nothing holden, and that your petitioner may have
such relief in the premises as to this Honorable
Court may seem meet.

McDermott & Enright,
Solicitors and of Counsel with
W illiam Rothschild, Appellant.

(Endorsed)— Filed May 22, 1906.

(Formal Answer to Petition of Appeal.)

[UT5961
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