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The question is as to tbe construction of the will so far as it 
disposes of the residue of the est.ate. 

rrhe provision in substance is (taking the will and codicil to-
gether) that tbe whole residue is given to the testator's son and 
grandsl)ll, Marcus Sayre and J arnes Higbie, in trust, to invest it 
and to pay one-sixth to bis grandchildren, the children of a de-
ceased daughter, and to pay the interest of the remaining five 
shares to his children, in eqnal shares, during their lives, and 
upon the death of each to their respective children and their 10 
issue_ 

He then says : " It is my intention to make an equal division 
of my estate among my children, and to that end I direct that 
any obligations I may held against either of them, and all 
advances I may have made to any of them and charged against 
them in my accounts, shall constitute a portion of their respective 
shares, and that they shall receive the income only on the residue 
of their respective shares, after deducting the amount of such 
advances, and that the lawful issue of any child sha11 take the 
principal of their parents' share after such deductions shall have 20 
been made." 

When this will was made he had five children living, all of 
whom had living issue. 

He had also grandchildren, the children of a deceased daugh-
ter. None of his children were childless. 

When he died the only child of his son James had recently 
died-leaving him the only one without issue, sixty-six years 
old with a wife living of about the same age. 

He had obligations against James for much more than the 
amount of his share of the estate-each share being about 30 
$20,000. 

The question is what is the duty of the executors as to the 
share of James 1 
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Are they to collect from him the amount of his obligations in 
excess of his share, and pay no attention to the amount of such 
obligations constituting his share 1 Or is his share-made up of 
his unpaid obligations-to be looked after by the executors as 
part of their trust, and at his death t.o be collected as part of the 
residue to be disposed of under the pt'l)visions of t,he will 1 

The decree of the Chancellor is according to the first view. 
I claim for the executors that the second should be adopted. 

10 
It is a question of construction, in Yiew of the circumstances 

of the testator's family and his affairs, whieh may, hy the settled 
rules of construction, be looked into for the purpose of deter-
mining the objects of his bounty, or the quantity of interest 
intended to be given. 

The lawful inteut of the testator is the cardinal rule of con-
str:iction. To that int.eat all foconsistent and incongruous 
expressions must yield, but the intent must be inferred from the 

20 whole and not from a part only. 
O'Hara (Wigrarn ), 30. 

What was the controlling purpose of the testator 1 
That his estate-the whole residue and principal of itr--

should go to his grandchildren. 

It is true that he took care to provide for his widow and bis 
children, but the provision for the widow was entireiy outside of 
the residue, and at her death her portion was to be held by the 

30 executors under the same trusts and go at la:::;t to the grand-
children. And the provision for his children was carefully 
restricted to the income of the estate, payable only during their 
lives. 

'l'he grandchildren were the special objects of his bounty, and 
his chief desire was that his estate should go undiminished to 
them. He was a very aged man, bis children being advanced in 
years, and this disposition of his property was natural. 

To this object the entire will as to the residue is directed. 

40 As to the grandchild1 en whose mother was dead, he gave them 
their share at once. 

As to the others, he carefully instructed the executors to keep 
and invest the shares until the death of the respective parents, 
and then to pay it over. 

Eve1·y child then had children, and in the order of nature the 
pnrpose would have been accomplished without question. As 
each child died, having enjoyed the income, bis children would 
take the principal. 

50 But be guarded against the contingency that in fact occurred 1 

.... 

' 
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and provided that if any child died without leaving issue, his share was to sink into the residue and so go to the living grand-children. 

'1.~hus far there is no difficulty; hut he goes on to say that his intention is to make an equal division of his estate among his children, and to that end he directs that debts due from, and advances made to any of them, shall constitute a portion of their respective shares, and they shall receive the income on]y on the residue of the shares, and that the i. sue of each shall take the 10. share after such deductions. 
What did be mean by this provision 1 Certainly the words cannot be taken literally, for, in fact, he does not make an equal division of ltis estate among his children. Indeed, be does not give them hi8 estate at all, but on]y the income of it for their lives. He gives it all to bis grandchildren-and not equally, but per stirpes. 
He must be held to have meant only that be intended to serve his children alike, and to that end-because he wanted to treat them with equality-he provided that those who had already re- 20 ceived his bounty, or had dirnioisbed bis estate by borrowing from him, should not share the income of the residue equally with the others, but shou]d be made equal with them by treating their debts and advances as constituting their shares pro tanto, and drawing no income from the executors for the amount of these debts and advances so long as they ehose to retain them. 
And that their children should take the parents' share from the executors, less , uch debts and advances-presuming that the amount of the share composed of the c~ebt and advances would be already in the parent's hands for his children. 30 Tnus only would all the childrnn be made equal in respect to the income of the estate, which alone is given to them, and thus only the purpose of the will in distributing the principal of the estate among the grandchildren per stirpes can be fulfilled. 

So that if the estate had been just $100,000 in money and $20,000 in a bond and mortgage given by James, this bond and mortgage and the money would be the e ·tate, amounting to $120,U00, and each share would be $20,000 . 
The executors would pay $20,000 to the Higbie grandchildren. 40 They would invest $80,000 and divide the income among the four children, excluding Jame·. As to James they would do nothing -he bas his share, and gets no income and pays nothing, so long as he lives. His $20,000 bond and mortgage constitutes part of the estate-in the very language of the will. When he dies it goes to his children, if he has any. In the words of the will, his child will "take the principal of the parent's share after such deductions shall have been made"-tbat is, in tb.e case supposed, will take nothing from the executors, the whole share of the parent having been in bis own bands, and going to the child 50 through him. 
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But what if James leaves no child 1 Is this $20,000, consti-
tuting part of the estate of MoseR Sayre, to go to whomsoever 
James chooses to leave it 1 Are the grandchildren never to get 
it 1 And is the cardinal purpose of the testator thus to be de-
feat.eel by his kindness in lending James this large sum 1 And 
would equality among the children be thus promoted i? 

The will provides that if any child die leaving no issut his 
share shall sink in the residue and be distributed among the 
grandchildren. 

10 It also provides that a uebt from a child shall constitute his 
share pro tanto. 

James' bond and mortgage constitute his share, and if he dies 
childless it must sink into the residue or the purpose of the 
testator fai1s. 

If one not indebted dies childless, after enjoying the income 
for life: the executors must hold his $20,000 in trust for the liv-
ing grandchildren. He cannot dispose of it by will, nor can it 
go to pay his debts. 

If James can do so, it is because he was indebted to the e::;tate 
20 in the whole amount . of his share. 

Is this the "end" which the testator sought to reach when he 
declared that it wa'3 his intention to make an equal division 
among his children, and to that end directed that debts due from 
them should constitute a portion of their shares 1 

It is not equality. '1-,he result is that four of his children get 
the income of their shares only, and the fifth gets his share of 
the income and the principal also-diminishing to that extent 
the provision for the grandchildren, the chief objects of the testa-

30 tor's bounty. 

Again: Suppose James only owed $10,000. Then the exec-
utors would pay him the income of $10,000 during his life, and 
on bis death $10,000, or half bis share, would go to the grand-
children, and the other half would go to his legatees, or to pay 
his debts, and would be withdrawn from the estate given wholly 
to the grandchildren of the testator. 

These are the results to which the decree of the Chancellor 
leads, and it is submitted that they are contrary to the intention 

40 of the testator, and subversive of the main pmpose of the will, 
and that the decree takes from the chief objects of the testator's 
bounty one-sixth of his estate. 

The decree defeats the purpose of the will in these particu-
lars: 

1. By the will, the ultimate destination of t.he whole principal 
-including the debts from children which constitute part 
of it-is to the grandchildren. By the decree, all of the 
estate which consists of these debts goes to the children 

50 owing them. 

II"'" 
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2. By the will, the children are to be equal in the enjoyment 
of the estate, and are to enjoy income only. By the decree' 
those who owe debts constituting part of the estate are to 
have these parts absolutely, thus creating palpable in-equality. 

3. By the will, the one-fifth part of the residue ( case, page 2, 
line 28) is to be paid to the children of each child dying, 
and if he leaves no children this share-one-fifth of the whole 
-is to sink into the residue. By the decree, the whole 
share of James, and so much of the share of any as may 10 
consist of debts due from him, is not to sink into the residue, 
but to go to the indebted child's representatives or legat,ees absolutely. 

4. By the will, the debts due from children are carefully made 
a part of the estate and put in trust, to allow the debtor to 
keep it for life, and then to go to his children, ifhe has any, 
and if not, into the residue. By the decree, these debts are 
substantially cance11ed in the hands of the debtors, and do 
not, in effect, constitute part of the estate, as directed by the 
will. 20 

Thus the will is defeated by the decree, and it ought to he reversed. 
A. Q. KEASilEY, 

June 28, 1881. 
Of Counsel with Appellants. 
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ADDENDUM. 
The Chancellor arrins at. his conclusion from an interpretation 

of the will whieh i:-; in<'onsistent with its terms. 
He says '' the testator <1eclared that it was his intention to 

make an NJual tliYh,ion of his property among his children, and 
that to that end they were to be rharged with all advances made 
to them ,m that ae Gotmt, and charged against them in hh, 
accounts and any obligations he should hold against them." 

And from this proYi8ion 80 stated he draws the inference that 
t.he share of any ehihl h; one-sixth of the estate, less t.he debts 
and advances ; or, in other wonls, that each Hhare iH the differ- 10 
Pnce on]y between the dear sixth and the debts and adrnnces. 

Now, if the stat.ement were exaet, the reimlt might follow. If 
the testator reallv sai<1 that the debt.s <lue from a child were to 
be charged to him as part of hiH share, he might be snpposed to 
have meant , to cancel the <1ebts absolutely. 

But he Hait1 something quite diff ... 1rent. His wordH are, "to 
that end I tlireet that any obligations I may hold against either 
of them. and all adYance:-; I may havr made to any oft.hem, and 
t·harge<l against t.hern in my accounts, sh.-zll constitute a portion 
of their respective shares, and that they shall receive the income 20 
ordy on the residue of thei · respectirn shareH after deducting 
the ami)unt. of snch adoances, and t.hat the lawful issue of anv 
('.hild shall take the principal of t.heir parrnt's share after such 
deductions shall havP been made.'' 

Here he plainly dN-lare~ that the dehts and a<hanees shaJl be 
a part of the share. and being part of the share, he naturally 
<lirects that they Hhall reeeive the income only on the residue. 

But he was not , speaking of what was to he done with the 
share itself He ha<1 in the preteding paragraph expressly pro-
vided that the whole share-distinctly calling it 011e-fifth of the 30 
residue after paying one-sixth of the whole to t.he Higbie grand-
<·hildren-should sink into the n·Hidnr in caHc of anv child's death 
without leaving isHuc. This iH wholly in<>onsistent with the idea 
that theHe debts and advance:-;, takrn as part of the aggregate 
cHtate of which diYision was to be made into six parts, one for 
<'ac_h 8et. of grandcbihlrcn, were really not part of the estate at 
all, but given to the children. 

Moreover, it, should be observed that in speaking of what 
income the executors f:ha11 pay, and what the issue shall take, he 
~peaks of deducting thr aclcances-omitting to include the debts. 4U 

This may be claimed to he an inadvertence, but it is more 
'reaHonable and consiRtt>nt to suppose that he spoke accurately, 
and meant that aH to the debts-evidcnCl'd as they were by obli-
gations-thP intereHt woul<l be paid tot he executors and returned 
as part of the income of the share; while as to the advances no 
:Huch course would he D<~cessary or practkal. 

And also that when the parent came to die the advances should 
be deducted from the share of his h;sue, while the drbts, being 
part of the estate, would be collected by the executors and go to 
make up the fund out of whkh the rest of th<> share should be 50 
made up. 

If these views of the meaning of the will are correct, the view 
.of the Chancellor that the share that was to sink into the residue 
was that on which the executors were to pay income, and that 
the parts of shares, aft<"r deducting debts and advances, were 
alone to be subjected to admini:;;tration under the trust, cannot 
be sust.ained. 

It is confidently claimed that the interpretation of the will as 
a whole-with eanJul reference to its exaet terms-must lead to 





REPLY TO DEFENDANT'S BRIEF. 
In reply to the brief of the defendant't-l counsel I haYe only to 

ad<l, that his statC'ment on page 5 that " the proposition that 
.James R. Sayre, Jr., sha]l be . bonnd to pay his whole' debt to 
the e:--tatc an<l impoYrrish binrne]f 80 as to emirh hi8 nephews 
and nietPs, is e;ontrary to tlie ,yholc tenor and to three express 
dcelaratiom; of the will, and :-meh a wi11 wonld be rnm;t unnat-
ural," is founded 011 a rnh;conreption of the po:--itio11 taken by the 
eornplainant. It is not el aimed that ,J arnes R. Sayre .Jr., is 
hound to pay hh; debt c·on:-;titnting; his sharc, nor to impoverish l 0 
h1ms<.·lf to enrith the grand C'hildren, hnt only that hi:-; debt shall, 
as 1 he will pruYides, eonstitnte his :--harr, and that his slrnre so 
<·0111.:titnted shall, if he die:--C'hildk:--s, go as the other shares go, 
to the grand children, as the wm al:;o proYi<1eN. I-fr is not to 
impowrish liimscU; hut to enjoy t hl' income ( or immunity fro111 
interest on his <lebt) while he liws; an<l, as the lc,arned connsel 
:-saY~. tliis i:-s '· all that i:-s Yaluahle in it to him-all else is bur-
de·n.'' But he is nut to (•mich his (']'editors or legatees, who 
may be :--t rang<.·r:-:, by trn11:-srnitti11g thr sh arr formed of his deht 
to the estate, to tlwm hy will or h,v the law of di:-strihntion, for :20 
1 hi:-; would he to pen ·e1-t the n :pres-.; pmpose of tbe will that the 
:-:hares of all C'hil<lrcn, ho,YeYer c011:--titnted, shall go tu the 
<"ilildl'<.'n of the others. if am· m1e <fa·s c:hildles~. 

\Yh<.:llwr it i!-1 the dnty of tlw t rusk(•s to requil'c Nrcurity for 
(lebts con:-;titnting shares, dnri11g the life of the <lebtor, or 
whPI her t hl1

\' ma\' lea Ye them for aC'tion wh<.1 11 death oec·nr:-; and 
the :-;han' <·0~1:-;i,:tiug of a debt ('Omes to be distributed, is one of 
the <tU( :--tions \\ hich the <·1m1plai11a11t suhrnits to the C'Onrt fur itN 
inst ruction. 

:\ln('h :-;tr<.•:-;:-; i:-s laid on the proYision oft he will that '' the law- 80 
fol i:-s:--nr of a11,v e;hild :-;hu11 takr th<.· pl'ineipal of their parent::;' 
:-:ll'ln' r,jtr•r s,,r·li rll'r/l((·fi(JJI shall 71 ff<' LJ('('Jl mrule." 

Thi:-; i:-s 1 he nPce:-ssary result wlH'n auy snch issne exists, and 
1 lll' prnYi:--io11 is ma<1e for s1H'h ('ontingen('y only. The teHtatur 
ha<l in rnii1d th<.· c·asr of a c:hild kaving i:-;sne an<l had no thought 
of n'Yer:-:ing the proYi:-;ion jn:-st made fol' the c·a:-:C' of one <lying 
e;hi1d1C':--:-:. He had already pnl\ i<l<><l that when no issne rc-
maim•<l, tlH' pal'rub' :::-lrnn• whic-h, iu the (•ase of a child indPhted, 
m11:-:t con:-;i:-;t of' the dc\bt rnm.-;titnting H, shonlcl go, with the 
ot lH r :--ban·s ot hPnYi:-se e;nnstitntecl, to the grand chilcln·n, and not 40 
to the io<kbte ,1 ebi1<l's creditors or l(•g~itc('s. 

'l'hns ouly c·,rn all th11 expl'eR;-(ions of the will ht' harmonized 
and it. · pnrpost>s fnlfill('<l. 

J 
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The bill is filed for the construction of the will of 20 

Moses Say re, deceased. 
It appears by the will that Mr. Sayre provided first 

for his widow, secondly for his children, and thirdly for 
his grandchildren. 

First. He gives to his widow the use of a house and 
pew, and an income of $1,000 per annum, which he 
charges on his whole estate for his life-she died before 
the testator. 

Secondly. He gives the residue of his estate to his 30 
son Marcus, and to his grandson James Higbie, in trust. 

Before considering the terms of the trust, it is wel I to 
observe that the testator had six children; one had died, 
leaving five children. The trustee, Marcus, was one of 
the five children, and of his share of the estate, James 
Higbie was made the sole trustee, excepting that Marcus 
was not to be his own trustee; his share is made subject 
to like trusts as were the shares of the other children 
who survived the testator. 40 



Harriet Higbie died before the testator, and Marcus 
Sayre and James Higbie, trustees, were directed to pay 
over the one-sixth part of the testator's estate to her 
children. The trust upon which James Higbie held the 
share of Mnrcus, and upon which James Higbie and 
Marcus held the shares of the other four children, viz : 
Elizabeth, Mary, James and George, is by the will ex-
pressed as plainly as any other words can express it, and 
is as follows : 

"It is my intention to make an equal division of my 
estate among my children, and to that end I direct that 
any obligations I may hold against either of them, and 
all advances I may have made to any of them and 
charged against them in my accounts, shall constitute a 
porti·on of their respecti·ve shares, and that they shall receive 
the income only on the residue of their respective shares 
after deducting the amount of such advances, and that 
the lawful issue of any child shall take the principal of 
their parent's share after such deduction shall have been 

20 made;" the testator's care, after providing for his widow, 
is his children. 

He realizes that his estate, and consequently the shares 
coming to his children, can suffer no diminution, if 
what any one of them owes bim is at once paid out of 
that one's share. The payment of the debt is the best 
investment for the child who is indebted, and for the 
estate which is to be divided, and so he says that "any 
obligation I may hold against either of them, and all ad-

80 vance.s I may have made any of them and charged 
against them in my accounts, shall constitute a portion 
of their respective shares, and that they shall receive the 
income only on the residue of their respective shares 
after deducting the nmount of such advances,'' such ad-
vances, according to the words of the will as are eviden-
ced by obligation or by charge in the testator's accounts, 
and the issue of any child is only to take its parents' 
share after such deduction for advances evidenced by 
obligation or book account shall have l1een made; thus 

40 clearly instructed on what principles the est:i.te is to be 
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settled, the trustees are directed to pay half yea1'1y the 
income on the five one-sixth parts of the residue to the 
testator's children, Elizabeth, Mary, James, George and 
Marcus. 

I can add no words making the trust plainer than are 
the words quoted as used in the will. 

The will further provides '' That if any of my child-
ren should die leaving no lawful issue, the share of such 
child to sink into the residue of my estate and be dis-
posed of under the provisions of this my will." 

James R. Sayre, one of the sons of the testator, had, 
when the will was made, one daughter, who died, and he 

IO 

has now no child or children; he had borrowed money 
from his father for which his father at his death held his 
obligation, and it is claimed that the executors shall col-
lect of James R. Sayre the amount of such obligation, 
and pay the principal of the same on his death into the 
testator's estate, to be divided among the children of 
James R. Sayre's brothers and sisters. The will three 20 times says the executors shall do no such thing. 

a. The will says "I direct that any obligation I 
may hold against either of them, (his children,) and all 
advances I may have made to any of them and charged 
against them in my accounts, shall constitute a portion of 
their respective shares." That is to say, the debt of the 
child is to be given to the child or canceled, instead of 
the child having in the trustee's hands a fund created by 
his paying the debt upon which he is to receive the in-
come. 

b. The will says further that "the child shall receive 
the income only on the residue of their respective shares 
after deducting the amount of such advances.'' 

If James R. Sayre has to pay into the fund his father's 
advances to him, why should he not receive the income 
thereon as well as if such payment was made by a 
stranger? There is no reason why he should not. This 
the will forbids, while if James R. Sayre had received 

SO 

the money from his father and was not required to repay 40 
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it, there is every reason why he should only receive the 
income on the balance of his share if any. 

c. And again the will says that the grandchild "shall 
take the principal of their parents' share after such de-
ducti'on shall have been made," and yet we are told that no 
deduction should be made. 

James has no children, and it is claimed if he died 
without issue the whole of bis share, without deducting 
the advances made by the testator on his obligation, 

10 would sjnk into the residue of the estate. 
This cannot be so without violating the clear and re-

peated directions of the will. That p.1rt of James' share 
will sink into the residue of the estate which would go 
to his child, if he had one, on bis decease, and no more. 
What would go to James' child, on his death, is 
stated in the will in these words : "An<l that the fawful 
issue of any child shall take the principal of their 
parents' share after such deduction shall have been made." 
And the deduction referred to is for all advances made 

20 any child evidenced either by obligation or book account. 

Let me now, in a word, answer the brief of the counsel 
of the executors. 

His whole argument is based upon the position that it 
was the intent of the testator that his estate should go to 
his grandchiluren ; counsel says: 

" What was the controlling purpose of the testator?" 
And then answers that it was "that his estate, the whole 
residue and principal of it, should go to his grand-

30 children." Unfortunately for this corner stone of the 
learned counsel's argument, the testator in his will says, 
"It is my intention to make an equal division of my 
estate among my chi'ldren," (State of the Case, p. 2, l. 38,) 
and to that end their obligations to me the testator, and 
the charges I the testator have made against them, shall 
constitute a part of their share and so be canceled, and 
their children only take the principal of their parents' 
share "after such deduction shall have been rnatle." 

The learned counsel says again that the construction 
40 given by the decree makes the will inequal, in this, a 
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child to w horn the testator bad made advances gets the 
principal, while one to whom he had not made advances 
gets only the income on the principal of his share, while 
the principal goes to his children. 

If it be inequality, whose business is it if the testator 
so directs; can he not do what he will with his own? 

But there is no inequality in the provision; a child 
, who is out of debt and whose share of the estate is held 

in trust, so that he can receive the income, while any 
possible future creditors cannot reach the principal, and 10 
which at his death goes to his children, has all there is 
of the share of the estate that falls to him. All there 
is that is valuable in property is its use or its income, 
all else is burden. A child receiving his portion or 
such a trust is quite as much favored as one to whom 
the father says, "You shall only receive such part of 
your share that remains, if any there be, after you are 
charged with a debt you owe my estate." 

The proposition that James R. Sayre, Jr., shall be 
bound to pay bis whole debt to the estate and impover- 20 
ish himself, so as to enrich his nieces and nephews, is 
contrary to the whole tenor and to three express declara-
tions of the will; and such a will would be most un-
natural. 

James R. Sayre must suffer that part of his share of 
the estate which exceeds the advances his father had 
made him, to remain in the hands of the trustees, he re-
ceiving only the income thereon; if he diecl leaving 
children, the children taking the principal of their par-
ents' share after such deduction, (that is deduction for 30 
obligations held or advances made by the testator,) shall 
have been made. And if he died not leaving children, 
the share his children would have taken sinks into the 
estate and goes to his nieces and nephews. 

There is a claim, if possible, still stranger set up, 
which is, that from the share of Elizabeth a deduction 
shall be made for $1,400 which it is claimed she owes 
the estate. If a deductiou should not, as they claimed, 
be made from ,Tames' share, how can it be made from the 
share of Elizabeth? 40 

, 
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But while any obligation or any advance charged 
•on the book account of the testator should be deducted 
from the share of the child so charged, the deduc-
tion from the share of Elizabeth should not be made be-
cause she did not owe the testator the $ 00 ; it does 
not appear, in the testimony, that there was an obliga-
tion therefor held, or any such advance charged, and 
consequently does not come within the provision of the 
wi11, but it does appear in the complainants' testimony 

10 that the testator formerly held a mortgage for that 
amount on property in Pennsylvania, owned by the hus-
band of Elizabeth, and several years ago assigned the 
same to her, making no entry thereof in his books and 
holding no obligation therefor. 

Had the counsel who drew the will reversed the order 
of the two paragraphs in question, found on second page 
of the case, no one could have been found to doubt what 
the will meant. Reverse the paragraph and we first 
have the statement of what each child's share consisted, 

20 to wit, of one-sixth of the estate of which the child's own 
obligations shall constitute a part, and of what each 
grandchild's share consists, to wit, '' of the parents' share 
after such deductions shall have been made." Case, p. 3, 
]. 5. 

And now we have the provision directing what dis -
posit .ion shall be made of a child's share at death. 

"It is my intention to make an equal division of my 
estate among my children, and to that end I direct that 
any obligations I may hold against either of them, and 

30 all advances I may have made to any of them and 
charged against them in my accounts, shall constitute a 
port'ivn of their respective .shares, and that they shall recei've 
the i·ncome only on the residue of their respective shares 
after deducting the amount of such advances, and that 
the lawful issue of any child shall take the principal of 
their parents' share after such deductions shall have been 
made." 

40 

The will 1s so clear that argument cannot make it 
plainer. 
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The Defendants' Answer to the Complainants' Reply. 

The position now taken by the complainants is, that by 
the will the testator's son, James R. Sayre, is for his life to 
remain indebted to the estate for the amount his father bad 
advanced to him, but not to pay interest on such advance, and 
whether he is now to give security for. the payment of the 
debt at death, is a question submitted to the court. 

This position may seem plausible, but is only that. It 
makes but slight di-fforence to James H. Sayre whether he 
diminishes his estate. by his father's advances to him being 
paid by him now, or by such advances being paid by his ex-
ecutors. The provision for his widow or other objects of 
his care ·would (interest for a few years excepted) be equally 
diminished. 

The position of the complainants is met by the flat decla-
ration of the testator that neither James R. Sayre, or his 
executors, shall ever be called upon to pay the advances 
made by the testator. 

'I1he testator says, " all al1owances I may have made to any 
of them (his children) shall constitute a portion of their re-
spective shares, and they shall receive the income only on 
the residue of their respective shares, after deducting the amount 
of such adrances." 

Again, the testator in his will, says, "it is my intention 
to make an equal division of my estate among my children." 

If the testator had ad va11ced his son, James R. Sayre, 
$15,000, and each sixth of the estate amounts to $20,000, 
(and this is perhaps not far from the fact,) then, by the 
complainant's position, James R. Sayre, woul<l receive only 
a fourth of what the other children receive. No plausi-
bility of statement can make that " an equal di vision." 

Again, the complainants in their reply, inform the court 
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that the provision of the will, " that the lawful issue of any 
child shall take the principal of their parents share, after 
such deductions have been made," has no application to James 
R. Sayre, because he has no lawful issue. 

The foregoing provision of the will is referred to by the 
defendants to show, beyond question, that the deduction for 
ad vane es is to be made during the life, and for the benefit of 
the testator's children, and at a time when it could not be 
known whether they would or would not leave issue, and 
to show that the testator's children are not to pay or have 
their estates charged with such advances. 

It is plain that James R. Sayre is entitled to have the 
advances his father made him treated as part of his share 
and cancelled, and the balance of his share, if he die with-
out issue, is to go baek into his father's estate. 
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J.i/..MES R. S.il.YRE, JR., 
et al., 

Respondents. 

Bill of Complaint. 

[Filed September 13, 1878.J 

To the Honorable Theodore Runyon, Chancellor of the 
State of New Jersey : 

Humbly complaining, showeth unto yonr Honor your 

orators, Marcus Sayre and James S. Higbie, of the city 

of Newark, county of Essex, and State of New Jersey, 

execntors of the will and codicils of Motfes Sayre, late 

of the city of Newark, deceased, that the said Moses 

Sayre made and published his last will and testament, 10 

bearing date the fifteenth day of November, eighteen 

hundred and seventy, in and by which will the said 
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Moses Sayre, after making certain provisions for his wife, 
who afterwards died during his lifetime, did, by the 
second and third danses of his will, provide as follows: 

"All the rest, res1dnc and remainder of my estate, real 
and personal, wheresoever anrl whatsoever, I give, devise 
and beque!:tth unto my son, Marcus Sayre, and my grand-
son, James Higbie, and the sn rvi vor oft hem, except the 
share intended for my sun, Marcus Sayre, which I give, 
devise and bequeath to said James Higbie, upon the 

10 following trusts, stipulations and conditions, that is to 
say, to keep the same at intereet, and reeeive the rents, 
issues and profits of my real estate, and whenever it 
shall be necessary to make investruents of moneys of the 
estate, the same to be invested on bonds secured by 
mortg::iges on lands worth at least double the amonut 
loan~d ; and in trnst to pay over the one-sixth part of the 
residue of my estate to the children of my deceased 
daughter, Harriet Higbie, in equal shares or portions; 
and upon the further trnst to pay the interest, income 

20 and profits arising from the remaining five shares or parts 
of my estate in equal shares to and among my chil-
dren, in semi-annual payments, as follows: one share to 
my daughter Elizabeth upon her separate receipt, one 
share to my daughter Mary npon her separate receipt, 
one share to my son James, one share to my son George, 
and one share to my son Marcus, for and dnring their 
natural lives; and upon the death of either of my said 
children, the said one-fifth part of the said resid ne of my 
estate to be paid over to the issue of such child in equal 

30 portions, and if any of my children should die leaving no 
lawful issue, the share of such child to sink into the resi-
due of my estate and be disposed of under the provisions 
of this my will. .. 

"It is my intention to n1ake an equal division of my 
estate among my children, and to that end I direct that 
any obligations I may hold against either of them, and 
all advances I may have made to any of them and 
charged against them in my accounts, shall constitute a 
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portion of their respective shares, and that they shall re-
ceive the incwne only on the residue of their respective 
shares 9.fter deducting the amonnt of such advances, and 
that the lawful issue of any child shall take the principal 
of thrir parent's share after such deductions shall have 
been made. Upon the decease of my wife, I give, de-
vise a,nd bequeath that portion of my estate set apart for 
her nse d nring her life, to the persons named as trustees 
in the preceding clause of this my will, to be held and 
disposed of by them npon the same trusts and conditions 10 
therein expressed and contained. 

"I authorize and empower my executors hereinafter 
named, and the survivor of them, in their discretion, at 
public or private sale, to sell and convey all or any por-
tion of my real estate, wheresoever situate, and apply 
the proceeds of such sale according to the trusts herein-
before mentioned." 

That the said Moses Sayre afterwards, on the twelfth 
day of March, eighteen hundred and seventy-four, duly 
made and executed a codicil to his will, making some 20 
change as to the disposition of his household furniture, 
and ratifying and confirming his will in all other respects; 
and on the twenty-fifth day of March, eighteen hundred 
and seventy-eight, he duly made and executed a further 
codicil to his will, which provides · as follows: 

"I, Moses Sayre, the testator named in the foregoing 
will, do make and pnblish this as a further codicil to my 
said will, dated N ovcm ber fifteenth, 1870, viz., I do hereby 
annul and strike out from the second clause of my said will 
the following words, viz.: 'Except the share intended for 30 
my son, Marcns Sayre, which I give and bequeath to said 
James iJ igbie,' so that the said second clause shall read as 
if those words were erased, it being my intention to devise 
a11d beq neath all the residne of my estate to my two ex-
ecutors upon the trusts declared in my will." 

That the said Moses Sayre departed this life on the 
twentieth day of July, eighteen hundred and seventy-
eight, withont having revoked the said will or the codi-
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cils thereto, save as such will is revoked or altered by the 
said codicils; that on the second day of Angust, eighteen 
hundred and seventy-eight, the said will and codicils 
were duly proved by the said executors before the surro-
gate of the county of Essex, and letters testamentary 
were thereupon issued to your orators, who have taken 
upon themselves the burden of the execution thereof. 

And your orators fnrther show that the five children 
of the said testator, mentioned in his said will, are still 

10 living, viz., James R. Sayre, Jr., George D. Sayre, Mar-
cus Sayre, Elizabeth C., wife of Charles E. Neville, and 
Mary 0., wife of Archibald Shafer; and the children of 
his deceased daughter, Harriet S. Higbie, are also living, 
viz., Samuel Higbie, Moses S. Higbie, Mary Elizabeth 
Polhemus, wife of Abraham Polhemus, and James S. 
Higbie, one of your orators; that all of the said children 
of the testator have issne now living, except James R. 
Sayre, Jr., whose only danghter departed this life since 
the execution of the said will. 

20 Afld your orators further show that they have ascer-
tained that in some instances the said t.estator made cer-
tain loans and advances to some of his children, to an 
amount less than the respective shares of the estate which 
will be held by the executors in trnst nnder the provisions 
of the will, and that in one instance, that of James R. 
Sayre, Jr., such loans and advances greatly exceed the 
amount of the share to be held by the executors in trust 
to pay the income to him during his life, and the princi-
pal to his issue at the time of his death, or, if he shall 

30 leave no issue, to sink into the resid ne and be disposed 
of under the provisions of said will. 

And your orators further show that in view of these 
facts, it is claimed and ir1sisted on the part of some of the 
said devisees, that in case the said James R. Sayre, Jr., 
shall die withont issue, the sixth part of the estate de-
vised in trust for him during his life will become a part 
of the residue of the estate to be divided among the other 
children and grandchildren, and that it is the duty of 
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your orators, as executors, to collect or folly secure the 
whole amount dne to the estate from the said James R. 
Sayre, Jr., in order that the pnrpoee of the will may be 
fully carried out; while, on the part of the said James 
R. Sayre, Jr., it may be contended that inasmuch as the 
said James R. Sayre, at the time of the execution of said 
will, had a child living, and the will provided that the 
issue of any child who had been advanced should take 
only the principal of the parent's share after deducting 
such advance, it was not the intention of the testator that 10 
the amount so advanced should sink into the residlle and 
be divided among the other children, bnt should remain 
the absolute property of the child to whom the advances 
had been made, and his legal representatives. 

And your orators further show that in the cases of 
some of the pay men ts of money, and the tranE1fer of secu-
rities to certain of said children, questions have arisen as 
to whether such payments and transfers are properly to 
be considered loans or advances within the meaning of 
the said second clanse of the said will, which questions 20 
can only be determined npon a full examination of the 
facts and circumstances attending such loans and transfers, 
which examination cannot be made by your orators with-
out the aid of this honorable court. 

And your orators forther show that they are advised 
by their counsel that the q ucstions th ns arising respecting 
the construction of said will, and the proper administra-
tion of their trusts, are difficu :t, and cannot safely be de-
termined by your oratora or solved by means of the ad-
vice of cunnsel, but require the authoritative decision of 30 
this honorable court, to the encl that the trnsts imposed 
upon your orators, which may extend over a Jong period 
of time, may be properly fulfilled. 

And your orators further show that the estate of the 
said testator is almost wholly personal, consisting mainly 
of stocks and bonds and mortgages, now in possession of 
your orators as executors, and that a large part of the 
said estate consists of bonds and mortgagee and other 
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securities given by the said James R. Sayre, Jr., one of 
the devisees, and that the debts of the testator are trifling 
in amonnt, and will be speedily settled 0ut of the per-
sonal property on hand, so that the duty of yonr orators 
will consist mainly in in vesting the assets and paying ont 
the income thereof in the manner prescribed by said will, 
and especially in dealing with and disposing of the large 
claim of the estate against the said James R. Sayre, Jr., 
in accordance with such construction of the provisions of 

10 the said will in respect to the same as may be given by 
this ho,wrable court. 

In consideration whereof, and for as much as your 
orators can only have adequate relief in the premises in 
a court of equity, where matters of this nature are prop-
erly cognizable and relievable : to the end therefore that 
the said James R. Sayre, George D. Sayre, Elizabeth C. 
Neville and Charles E. Neville, her husband, and Mary 
0. Shafer and Archibald Shafer, her husband, Samuel 
Higbie, Moses S. Higbie and Mary E. Polhemus, may 

20 answer the premises, and that the said will and codicils 
may be established, and that the trusts thereof may be 
performed and carried into execution, by and under the 
direction of this court, and that an account may be 
taken of the said testator's estate and effects not specifi-
cally bequeathed, and of his funeral expenses and debts, 
and of the legacies bequeathed by the said will and 
codicils, your orators being ready, and hereby offering 
to account for all snch parts of the said estate as have 
come into their possession, and that the said estate may 

30 
be applied in payment of the said funeral expenses, 
debts and legacies, in a clue course of administra:ion, 
and that the residne may be ascertained and in vested 
and distributed in pnrsnance of the terms of said will, 
and under the directions of this court, and that an 
account may be taken of the several amounts loaned 
and advanced by the said testator to the said children 
respectively, and that proper directions may be given to 
your orators as to their duty in the collection of such 



COURT OF ERRORS AND APPEALS. 7 

loans and advances, and the application of the same to 
the purposes of said will, and that all necessary direc-
tions may be given to your orators touching the con-
struction of said will, and the execn tion of their trust 
under the same, and that your orators may have such 
further and other relief as the nature of the case may 
r~qnire. 

May it please your Honor, the premises considered, 
to grant unto your orators a writ of sn bpoona, issning 
ont of, and under the seal of this honorable conrt, to be 10 
directed to the said James R. Sayre, Jr., Geo.ge D. 
Sayre, Eliza beth U. Neville and Charles E. Neville, her 
hnsband, and Mary 0. Shafer and Archibald Shafer, her 
husband, Samues Higbie, Moses S. Higbie and Mary E. 
Polhemus and Abraham, her husband, therein and 
thereby commanding them and each of them to appear 
before yonr Honor, in this honorable court, then and 
there to answer the premises, and to stand to, abide and 
perform such order and decree therein as to your Honor 
may seem meet. 

A. Q. KEASBEY & SONS, 
Sols. and of Counsel with Complainants . 

.11.nswer. 

The joint and several answer of J arnes R. Sayre, Jr., 
and Elizabeth C. Neville and Charles E. Neville, de-
fendants to the bill of complaint of Marcus Sayre and 
James S. Higbie, executors of the last will and testa-
ment of Moses Sayre, deceased, complainants. 

20 

~hese defendants respectively, now and at all times 
hereafter, saving and reserving to themselves all and all 30 
manner of benefit and advantage of exception to the many 
errors, uncertainties and imperfections in the said bill of 
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complaint contained, for answer thereunto, or unto so 
much thereof as these defendants are advised is material 
and necessary for them to make anS\Yer unto, severally 
answering, say that they admit that Moses Sayre made 
his will and the codicils thereto, and that the same were 
proven, and left him surviving the children, as in said 
bill stated; and the said James R. Sayre, Jr., admits that 
he, during his father's lifetime, was indebted to him a 
considerable sum of money, for which his father then and 

10 at the time of his decease, held his obligations, but whether 
such indebtedness was equal to or exceeded his, the said 
James R. Sayre, J r.'s, share of his father's estate, cannot 
with absolute certainty be determined until the property 
belonging to his father's estate is sold and the estate 
settled, but he believes that the obligations which his 
father held, and which are now held by his executors, do 
not differ much from the amount of said James R. Sayre, 
J r.'s, share; aad he further admits that at the date of said 
will he had one child, who is since deceased. 

20 And the said Elizabeth 0. Neville, and Charles E. 
Neville for the said Elizabeth 0. Neville, admit that 
Charles E. Neville was indebted to the father of Eliza-
beth C. Neville, said Moses Sayre, in his life ti me, and he 
held the obligation of Charles E. Neville for such indebt-
edness, but that before his decease her father assigned 
such obligation to her under his hand and seal, so that at 
the time of her father's decease he had no charge against 
either her or her husband, and held no obligation of her 
or either of them. 

30 And these defendants, further answering, admit that 
the will of the said Moses Sayre, deceased, does expressly 
and plainly provide how his estate shall be administered~ 
in the following words, to wit: 

"It is my intention to make an equal division of my 
estate among my children, and to that end I direct that 
any obligation I may hold against either of them, and all 
advances I may have made to any of them and charged 
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against them in my accounts, shall constitute a portion 
of their respective shares, and that they shalt receive the 
income only on the residne of their respective shares after 
deducting the amount of snch advances, aud that the 
lawful issue of any child shall take the principal of their 
parent's share after snch deduction shall have been 
made." 

And the said James R. Sayre, Jr., further answering, 
insists that the will provides, as plainly as words can, 
that hie obligation held by his father constitutes a part 10 
of his share of the estate, and that his child, if living, 
wonld only take the principal of her father's share after 
the amount of said obligation had been dednc~ed. 

And the said Elizabeth 0. Neville and Charles E. 
Neville, further answering, say and im,ist that no deduc-
tion can be made from the ehare of said Elizabeth C. 
Neville, because the testator held no obligation and had 
made no charge for advances against her. 

And these defendants respectfully submit that it is 
entirely plain that, under the provisions of the wlll, each 20 
child was to receive the income of one-sixth of the estate 
after deducting therefrom the amount of any obligation 
held by said Moses Sayre against either of them, together 
with all advances against either of them which are 
charged in his accounts, and that at the decease of any 
of the said children without leaving chiltl or children, 
such share, or the balance of such share, wae to sink into 
the residue of the estate, and be disl-'osed of under the 
provisions of said will. 

And these defendants deny that any other matter, 30 
cause or thing in the complainants' bill of complaint con-
tained, material or necessary for these defendants to 
make further answer unto, and not herein and hereby well 
and sufficiently answered, avoided, traversed or denied, 
is true, to the knowledge or belief of these defendants. 

All which matters and things these defendants are 
B 
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ready to aver, maintain and prove as this honorable 
court shall direct, &c. 
. FRED. FRELINGHUYSEN, 

Sol'r and of' Counsel with Defendants James R. Sayre, 
.Blizabetli C. Neville and Charles E. Neville. 

Decree pro Con/ esso. 

[Filed December 2, 1878.] 

This cause, being opened to the court by Edward Q. 
Keasbey, of counsel with the complainants, and it ap-

J O pearing that process of snbpcena for the appearance of 
the defendants hath been duly issned and retnrneJ, with 
due and legal service thereof acknowledged for James 
R. Sayre, Jr., by George F. Tuttle, Esq., his solicitor , 
and by each of the other defendants for himself or her-
self, the signature of each being verified by affidavit; 
and that the said defendants have not filed any plea, 
demurrer, or answer to said bill, within the time limited 
by law and said order, bnt have wholly failed and 
neglected so to do : 

20 It is thereupon, on this second day of December, in 
the year of our Lord one thousand eight hundred and 
seventy-eight, ordered, adjudged, and decreed that the 
said bill be taken as confessed as against all the defend-
ants, to the end that such decree may be made against 
them as the Uhancellor shall think equitable and just; 
and it is further ordered that the complainants do pro-
ceed to take proofs ex parte, and establish the truth of 
their bill by testimony. 

THEODORE RUNYON, 0. 

' 
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Testimony. 

[Filed January 6, 1880.J 

Examination of witnesses, &c ., in the above-stated 
cause, before me, Walter J. Knight, one of the masters 
and examiners of the Court of Chancery, taken at the 
office of Messrs. A. Q. Keas bey & Sons, No. Broad 
street, Newark, N. J., on Tuesday, the Luth day of 
December, A. D. 1878, in pureuance of an order of said 
court, made in the above canse on the day of 

A. D. 1878, on a decree pro conjesso 10 
against all the defendants. The said exami!1ation being 
ex parte and in the presence of A. Q. Keasbey, Esq., 
solicitor and of counsel for the said complainant.s 

w ALTER J. KNIGHT, M. C. 

MarC'us Sayre, a witness produced on the part of the 
aforesaid complainants, being du!y sworn, deposeth 
and saith-

I am one of the sons, and one of the executors of 
Moses Sayre, deceased; he died on the 20th day of July 
last; my co executor, Mr. Higbie, and myself, proved the 20 
will, and I am now engaged in the administration of his 
estate under the will ; Moses Sayre left five children; 
their names are James R. Sayre, Eli½abeth C. Neville, wife 
of Charles E. Neville, Mary 0. Shafer, wife of Archi-
bald S. Shafer, George D. Sayre and Marcus Sayre; there 
are also the children of a deceased daughter, Mrs. Har-
riet A. Higbie, as follows: Samuel Higbie, James 
S. Higbie, Moses S. Higbie and Mary Elizabeth Polhe-
mus, the wife of Abram .Polhemus; all the children of 
Moses Sayre, and those of Mrs. Harriet A. Higbie, are 30 
of age; some of the devisees have minor children; 
George D. Sayre has one child Ii ving, who is now about 
fourteen years of age; I have two children under age; 
I think, also, that Mrs.Neville has one child under age; 
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the estate left by Moses Sayre consists of bonds and 
mortgages, railroad stock, notes. insurance stock, bank 
stuck and real estate ; the val ne of the real estate is in 
the neighborhood of $18, 1 00; the entire value of the 
estat<>, as near as I CHn form an estimate, is about $ I 2n,oor 1

, 

so that the shares will be somewhere about $2 i,OOO 
each; there have been advances ,,r lo,rns made to some 
of the devisees; the largest loans have been made to 
James R. Sayre; I think his indebtedness to the estate 

10 i, $ t 1,371.16; that is the face of the indebtedness hesides the 
interest; that indebtedness is shown as follows: First, by 
a bond and mortgage dated N ovem bcr 15th, 1866, for 
$3000, the mortgage being on property on the north 
side of Waln nt street, and also on eighteen vacant lots 
in Newark; the mortgage being recorded in S 4 of 
Mortgages, p. 125; it is understood to be a first mort-
gage. Second, bond and mortgage for $2::\201 l dated 
December 7th, 1874, which mortgage covers seventy-
£ ve feet of tho dock property owned by James R. 

20 Sayre in the city of Newark, and which is a fonrth 
mortgage on that property-the prior mortgages are 
held by thP. Mutual Benefit Life Insurance Uompany for 
$8000 and $7 ('00 respectively. Thi rd, a bond and 
mortgage for $11/011 dated July 3d, 1877, given by 
James R. Sayre, Jr. and James S. Higbie npon property 
iu the town of Kingstown, in Ulster county, New York, 
and recorded on the 14th of September; 1877, in Book 
139, p. 536; this is understood to be a second mortgage, 
the first encnm brance on the premises being $3000; the 

30 property is a lime and cement q narry with a railroad 
leading to the dock on the H ndson river. Fourth, a 
promissory note of James R. Sayre, Jr., & Company 
dated January 3d, 1878, for $4171.16, payable on 
demand, with interest from date; interest is endorsed on 
the bond for $3000, first mentioned, up to November 
15th, 1878, and in the bond secondly mentioned up to 
Jnne 7th, 1878, and on the bond thirdly mentioned, up 
to July 3d) 1878, and upon the note, no interest has 

, 
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been paid; the mortgage, secondly stated, for $23,200 
was not recorded by the testator in his life-time, bnt 
has been . lately put on record by the executors; Mr. 
James R. Sayre has no children living; he had one 
daughter wJio was living at the date of the will, and the 
time of the making of the first codicil thereto; she died 
in 1875; Moses Sayre, at the time nf his death, was 
ninety-one years of age; James R. Sayre, Jr., is now 
about sixty six years of age; there were other loans 
or advances made to the other children; Elizabeth 0. 10 
Neville stated to me she had a gift of a bond and mort-
for about $4000, which was upon the real estate upon 
which sl,e lived, in Pennsylvania; Moses Sayre gave her 
an aEsignment of that bond and mortgage; the mortgage 
was given to Moses Sayre by Mr. Neville, and her 
father assigned it to her as a gift; this happened within 
fonr or five years; there is also a bond and mortgage of 
Marcus Sayre dated April 1st, 1878, on property in 
Bleeker street, Newark, for $6658.91-it is a first mort-
gage; there is a bond and mortgage of Mary 0. Shafer 20 
dated April 11th, 1878, on property in Harrison street, 
Orange, for $5000-that is a second morgage; there is 
a note of Mary 0. Shafer dated April 11th, 1878, for · 
$134.43; another note of Mary 0. Shafer dated May 
11th, 1878, for $2253; another note of Mary 0. Shafer 
dated August 8th, 1876, f'or $~6 1'; there is a note of 
Elizabeth 0. Neville dared May 24th, 1878, for $100; 
there is a note of Mary Elizabeth Polhemus dated May 
10th, 1878, for $100; I know of no other claims than 
those I have stated of the estate against the devisees; 30 
the reason I desired, as executor, to obtain the direction 
of the conrt as to the manner in which I sh<;mld treat the 
devisees who are indebted to the estate, is that I might 
act intelligently in the matter, there having been 
different opinions and claims in regard to the meaning 
of the will; it has been claimed on behalf of some of 
the devisees that the money due should be paid in and 
invested-that the whole amount of the money of the 
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estate should be paid in and invested in bond and 
mortgage, and in order that we might settle the estate 
according to the terms of the will, my attorney, for 
me, has made application to Mr. James R. Sayre to 
make some disposition of his indebtedness to the estate, 
in order that I might settle the estate according to the 
will; I wish to obtain the d1rection of the con rt in order 
that I may be guarded against any liability in the 
execution of my trust, arising out of the manner in 

10 which I shall deal with the indebtAdness of Mr. Sayre. 
MARCUS SAYRE. 

Sworn to and subscribed before me, at Newark, N. J., 
this 10th day of December, A. D. 1878: 

WALTER J. KNIGHT, M. 0. 

James S. Higbie, a witness produced on the part of 
the af:>resaid complainants in the above-stated cause, 
being <luly sworn, deposeth and saith-

I am one of the executors of the estate of the late 
Moses Sayre, a11d am one of the children of Mrs. Harriet 

20 Higbie, deceased; I am also a partner in busiuess of 
James R. Sayre, Jr.; we are engaged in bnsiness in the 
manufactnre and sale of masons' materials;- I have heard 
the statement made by Mr. Marcus Sayre as to the in-
debtedness of Mr. J arnes R. Sayre and the firm to the 
estate; it is correct, so far as I know and believe without 
consulting the papers ; the property at Kingstown has a 
mortgage of $3000 on it ahead of onrs, making the whole 
encumbrance $ l4,000 ; the property is used in connec-
tion with our business; in regard to the gift of a rnort-

30 gage to Mrs. Neville, I know I saw the assignment from 
Mr. Moses Sayre to her; her son had it at Mr. George 
Sayre's house·, and he showed it to me; my recollection 
is that the assignment was of a mortgage whi h Moses 
Sayre held upon Mrs. Neville's husband's property in 
Pennsylvania; I do not recollect the date or amount of it. 

JAs. S. HIGBIE. 
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Sworn to and subscribed before me, at Newark, N. J., 
this H th day of December, A. n. 1878. 

w ALTER J. KNIGHT1 M. C. 

George D. Sayre, a witness produced on the part of the 
aforesaid complainants in the above cause, being duly 
sworn, deposeth and mys-

I am one of the children and devisees of the late 
Moses Sayre; I have heard the statement of Mr. Marcus 
Sayre as to the situation and value of the estate, ancl the 
nature of the indebtedness from James R. Sayre; it is 10 
correct, so far as I understand; at the time of my father's 
death 1 I \Vas not very familiar with his affairs; the first 
actual knowledge 1 had of it was on the nnsealing of his 
papers after his death; I think on that day, when the 
papers were looked over, Marcus opened the papers and 
banded them to me to look at in the presence of my brother 
James and Mrs. Neville and Mrs. Shafer and their chil-
dren, and then I saw the papers in their order as they 
were opened, and a list was made of them; I had known 
that previous to that time he held a m• ,rt gage for a cer- 20 
tain amount against the property of Mr. or Mrs. Neville, 
and we did not find it; it was not there, and my brother 
spoke of it; he said "Amongst these papers we don't find 
that mortgage;" this is my impression of what occnrred 
at the time; and then Mrs. Neville said, " Father gave 
me that mortgage;" and then it occnrs to me that in 
the conversations afterwards she promised to send in the 
assignment, so that it should be examined ; after that-
I am not certain of the date-I was at home, at No. 42 
~alsey street, and her son came there with Mr. Higbie, 30 
and he had a letter and the :-lssignment of the mortgage 
with him; the letter stated that Mrs . .\ eville did not like 
tu trust the assignment by mail, so she committed it to 
the charge of her son, and the assignment was read in 
the presence of ourselves and Mr. Higbie, together with 
the letter, and the date and amount were taken down, 
and a memorandum made of them for the purpose of 
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showing them to Marcus; my impression is the amount 
of the mortgage was $4000. 

GEORGE D. SAYRE. 

Sworn to and subscribed before me, at Newark, N. J., 
this 10th day of December, A. D. 1878. 

WALTER J. KNIGHT, .M.. 0. 

Complainant's counsel offered in evidence the follow-
ing papers: 

Paper purporting to be probate copy of the will and 
10 codicils thereto attached of Moses Sayre, deceased. 

Marked Erchibit 1 for complainants. 
Mortgage given by James R. Sayre, Jr., and wife to 

Moses Sayre, for $3000, dated the 15th day of November, 
A. D. 1866, acknowledged same day, and registered in the 
register's office of the county of Essex on the 9th of Jann-
ary, 1867, in Book S 4, pages 125 and 126. Marked Ex• 
hlbit No. 2 for complainants. 

Bond accompanying the above mortgage, dated same 
day, and given in penal sum of $6OL 0. Marked Exhibit 

20 No. 3 for complainants. 
Mortgage given by James R. Sayre and otherA, to 

Moses Sayre, fo1 $23,2(,Q~ dated the 7th day of Decem-
ber, A. D. 1874. [This mortgage, at the time of offering, 
is understood to be in the register's office of the county 
of Essex, bnt it is understood to be offered, and marked 
as an exhibit.] Marked Exliibit No. 4 for complainants. 

Bond accompanying the said last above mortgage, 
dated the same day, and given in the penal snm of 
$46,400. Marked Exhibit 5 for complainants. · 

30 Mortgage given by James R. Sayre, Jr., to Moses 
Sayre, dated the 3d day of July, 1377, acknowledged on 
the 4th day of July, 1877, for $11,000. Registered in the 
office of the county clerk of Ulster county, New York 
State, in Book 139, pages 536, &c. Marked Exhibit 
6 for complainants. 

Bond accompanying the last above mortgage, dated 
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the same day and given for the penal sum of $22,000. 
Marked Exhibit No. 7 for complainants. 

Promissory note given by James R. Sayre, Jr., to 

Moses Sayre, payable on demand, dated Newark, N. J., 

January 3d, 1878, for $4171.16. Marked Exhibit No. 8 

for complainants. 

At the request of Mr. Keasbey, the solicitor and coun-

sel of the complainants, I adjourned the further exam• 

ination of witnesses in the above-stated cause until 
the day of A. n. 1878, at the office of 10 

Messrs. A. Q. Keasbey & Sons, at 2:311 o'clock P. M. 

w ALTER J. KNIGHT, .M.. C. 

Final Decree. 

[ Filed March 8, 1881.] 

This cause coming on to be beard in the presence of 

A. Q. Keasbey, of counsel with the complainants, of 

Frederick Frelinghuysen, solicitor, and of counsel with 

the defendants, James R. Sayre, Jr., and Elizabeth C. 

Neville and Charles E. Neville, her husband, and on 

reading the pleadings filed and the testimony taken 20 

herein, and the other defendants, Mary 0. Shafer and 

Archibald Shafer, her husband, Samuel Higbie, Moses 

S. Higbie, Mary E. Polhemus and Abraham Polhemus, 

her husband, having filed no plea, answer or demurrer 

within the time limited by law for that purpose. 
And it appearing tuat the will of Moses Sayre, de-

ceased, after certain provisions for his wife, who after-

wards died before the testator, in the second and third 

clauses provides as follows: All the rest, residue and 

remainder of my estate, real and personal, wherever and 30 

whatsoever, I give and bequeath unto my sc, Marcus 
C 

• 
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Sayre, and my grandson, James Higbie, and the snr-
vivors of them, except the share intended for my son, 
Marcns Sayre, which I give, devise and beqneath to 
said James Higbie, upon the fellowing trusts, stipnlations 
and conditions, that is to say, to keep the same at in-
terest and receive the rents, issues and profits of my 
real estate, anrl whenever it shall be necessary to make 
in vestments of money of the ei5tate, the same to be in-
vested on bon<.is secured by mortgages, on lands worth 

10 at least double the arrwunt loaned and in trust to pay 
over the one-sixth part of the resid ne of my estate to the 
children of my deceased daughter, Harriet Higbie, in 
equal shares or portions, and upon the further trust to 
pay the interest, income and profits arising from the 
remaining five shal'es or parts of my estate in eq nal 
shares to and among my children, in semi-annual pay-
ments, as follows: one share to my daughter Elizabeth, 
upon her separate receipt, one share to my daughter 
Mary, upon her separate receipt, one share to my son, 

20 James, one share to my son George, and one share to 
my son Marcus, for and during their· natural lives, and 
upon the death of either of my said children, the said 
one fifth part of the said residue of my estate to be paid 
over to the issue of said child in eq nal portions, and if 
any of my children should die, leaving no lawfnl issue, 
the share of said child to sink into the residue of my 
estate, and be disposed of under the provisions of this 
my will. 

It is my intention to make an equal division of my 
30 estate among my children, and to that end I direct that 

any obligation that I may hold against either of them, 
and all advances I may have made to any of them, and 
charged against them iu my accounts, shall constitute a 
portion of their respective shares, and that they shall re-
ceive the income only on the residue of their respective 
shares, after deducting the amount of such advances, 
and that the lawful issue of any child shall take the 
principal of their parent's share, after such deduction 
shall have been made : 
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It is on this eighth day of March, eighteen hundred 
and eighty-one, ordered, adj ndged and decreed that as 
no charge was made by the testator against Elizabeth C. 
Neville~ and no obligation of hers was held by him, no 
deduction is to be made from her share in the estate b_y 
the executors of' said will; and it appearing that the tes-
tator had made advances to his son, James R. Sayre, Jr., 
and that the testator, at the time of his death, held the 
obligation of said James H. Sayre, Jr., for such advances, 
said advances are to be <led ucted from the amouu t of 10 
the share uf the said James R. Sayre, Jr., in the estate, 
and if the said share of said James R. Sayre, Jr., is in 
excess of such advances, the same is to be held in trust 
by the said executors, as in said will is directed; and if 
said advances shall exceed the amount of the share of 
said James R. Sayre, such excess shall be paid over to 
said executors. 

THEODORE RUNYON, o. 

Notice of Appeal. 

[Filed Mar ch 10, 1 81.J 

The complainants hereby appeal to the Oonrt of Errors 
and Appeals in the last resort in all causes from so much 
of the decree made in this court, in the above-stated 
cause, on the eighth day of March instant, as declares 
that the testator had made advances to his son, J arnes 
R. Sayre, Jr., and that the testator, at the ti me of his 
death, held the obligation of said James R. Sayre, Jr., 

20 

for such advances, and that said advances are to be 
deducted from the amount of the share of the said 
James R. Sayre, Jr., in the e,state, and that in case the 30 
share of the said James R. Sayre, Jr., should exceed 
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such advances, the excess is to be held in trust for him 
by the executors. 

Dated March 9th, 1881. 
A. Q. KEASBEY & SONS, 

Solicitors and of 001.1,nsel. 

I conceive there is good cause for appeal in the above 
stated cause. 

Enw ARD Q. KEASBEY, 

Counselor-at-Law. 

Petition of .flppeal. 

[Filed March 19, 18 1.] 

To the Honorahl e the Court of .E'rrors and Appeals in 
the last resort in all causes: 

The humble petition of Marcus Sayre and James S. 
Higbie, executors of Moses Sayre, deceased, the appel-
lants in the above stated cause, respectfulJy shows that 
your petitioners tind themselves aO'grieved by a decree 
made in the Court of Chancery by his Honor, Theodore 
Runyon, Chancellor of N cw Jersey, bearing date the 

20 eighth day of March, in the year one thousand eight 
hm1dred and eighty-one, in which these petitioners were 
complainants, and James R. Sayre, Jr., George D. 
Sayre, Elizabeth C. Neville and Charles E. Neville, her 
husband, Mary 0. Shafer and Archibald Shafer, her 
husband, amuel Higbie, Moses S. Higbie, Mary E. 
Polhemus and Abraham Polhemus, her husband, were 
defendants, i~ this repect, to wit, that the said decree 
adj ndge that the testator had made advances to his son, 
Jime R. Sayre, Jr., and that the testator, at the time of 

30 his death, held the obligation of the sai_d James R. Sayre, 

l 

! 
I 
I 

! 
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Jr., for snch advances, and that said advances are to be 

deducted from the amount of the share of the said 

James R. Sayre, Jr., in the estate, and that in ca e the 

share of the said James R. Sayre, Jr., should exceed 

such advances, the excess is to be held in trust for him 

by the executors. 
And your petitioners hnmbly appeal from that part of 

the decree of the Chancellor which decrees as aforesaid, 

upon the ground that the same is erroneous, for that the 

said decree should have adjudged that the sums received 10 

by the said James R. Sayre, Jr ., during the lifetime of 

the testator, were n .. t advanced to him as his absolute 

property, and are not to be deducted from his sl1are, but 

mnst be paid or fully secured to the executors so that 

they may be held in •trust by the executors under the 

provisions of the will, and may form a part of the 

residue of the estate in case said James R. Sayre, Jr., 

should die without issne. 
Your petitioners therefore pray that the said decree of 

the said Chancellor may be, in the particulars aforesaid, 20 

reversed, set aside and for nothing holden. 
And that your petitioners may have such relief in the 

premises as to this honorable court shall seem meet. 
A. Q. KEASBEY & SONS, 

Solicitors. 
EDWARD Q. KEASBEY, 

Of Counsel. 





• 

COURT OF ERL(OHS A\D APPEALS. 23 

Opinion. 

[Filed January 2, 1880. J 

Bill for construction of will, &c. 

Mr. A. Q. I{e11sbey, for complainants. 

M1·. F. Frelinghuysen, for James R. Sayre and Mrs. 
Nevil le. 

THE CHANCELLOR. Mo8es Sayre, deceased, late of 
Newark, by his will, after certain provision for his 
widow, for her life, (she is now dead,) gave all the 
residue of his estate to his executors, Marcns Sayre and 10 
James Higbie, and the aurvivor of them, in trnst, to pay 
over one-sixth of it to the children of his deceased 
daughter, and to pay the interest, income and profits 
arising from the remaining five shares to and among his 
children for and during their natural lives, and .on their 
death, their shares to go to their issue. And he pro-
vided that if any of his children should die leaving no 
lawful issue, the share of snch child should sink into the 
residue and be disposed of nnder the will. He then 
declared that it was his intention to make an equal 20 
di vision of his estate among his children, and, to that 
end, directed that any obligations he might hold against 
either of them, and all advances he might have made 

• to any of them, ar.d charged against them in his 
accounts, should constitute a portion of their resvecti ve 
shares, and that they should receive the income only of 
the residue of their respective shares after deducting the 
amount of such advances, and that the lawful issue of 
any child should take the principal of their parents' 
share after such deductions should have been made. At 30 
the time of the testator's death, four of his children were 
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indebted to him on their obligations held by him; one 
of them to an amount exceeding his share of the estate. 
That son had a child, a daughter, living when the will 
and the codicil thereto were made, bn t she has since 
died. 

The testator assigned as a gift to one of his daughters 
a bond and mortgage given by her husband (she joining 
in the latter) on his property in Pennsylvania. Whether 
the testator made any charge of this gift against her in 

lO his accounts docs not appear. 
The <1nestions proponnded are, what is the dnty of the 

executors, with respect to the shares of those children 
who e obligations the tc ta.tor held, and as to the gift to 
the te tator's dangli ter. 

The testator declared that it was his intention to make 
an equal di vision cf his property among his children, 
and that, to that end, they were to be cl1arged wit!! all 
the advances made to them on that account and charged 
against them in his accounts, and any obligatiolls he 

20 should hold against thorn. What, then, is the share of 
any of his children in his estate It is the one • ixth, less 
the amount of advances charged again::it him, vr her, in 
the testator's accounts, and the amonnt of any obliga 
tion held by the testator against him or her; in other 
words, it i the difference, if any there be, between the 
amount of the one- ixth and the advances and obliga-
tions to and again t the dollee thereof. In the case of 
the on before mentioned, the sixth has already been 
received in ni obligations held by the testator. Had 

30 his danghter lived to survive him, she, clearly, would 
have had no claim upon the testator's estate with re:-pect 
to the share. The intention of the testat •>r was to sr1b-
ject to the limitations declared in his will, only such 
shares, or pa1·ts of hares, a roight, at his death, be 
coming to his clildren out of his estate after making the 
ded nctions. It was such share , or parts of shares, and 
them alone, that he intended to subject to administration 
under the trust. 
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The-' share" that was to sink into the residue in case 
of the death of the child, without issue, was that on 
which the child would, under the will, be entitled to re-
receive the income for life at the hands of the executors 
as trustees, and which was limited over to the issue of 
the child if it should leave any. He rirst declared, in 
the wil1, what shares his children were to have, and to 
what limitations they were to be sn bject, and then 
declared l1ow the shares were to be constituted. The 
construction is to be the same as if he had first declared 10 
how 'tbe shares were to be cons ti tnted. and then declared 
the limitations to which they were to be subject. He 
did not intend that any of his children shnnld be re-
quired to furnish security to his executors for the pay-
ment, i11 the contingency of death, without issue, of the 
amounts deducted, nor that they shonld be required to 
pay the amount dedncted, in any event, to any one, but 
the deductions are treated as a permanent reduction, 
pro tanto, of the amount of the share. 

It is laid down as a rule of construction of wills in the 20 
English courts that the word "leaving," in a gift n pon 
death, without leaving issue, will, if possible, be so con-
strued as not to destroy prior vested interests, and it 
will, in fact, be taken as equivalent to" without having 
had children who take vested interests." Thus, where 
there is a beq nest or devise to one for life, and after his 
death to his children, whether a particular time is fixed 
for the vesting of the share or not, followed by a gift 
over, upon the death of the life tenant, without leaving 
children, the children of the life tenant, either at their 30 
birth or at the particular time appointed, as the case may 
be, take indefeasible interests not liable to be defeated 
by death in the lifetime of the life tenant. Th~obald 
·on Wills 3S1; Hawkins on Wills 217, and cases cited. 
In re Brown's Trust, L. R., 16 Q. B. 239, a testator g:tve a 
fund to trustees to pay the dividends to his danghter for 
life, and after her decease, to transfer the principal 
eqnally amongst all her children, whether by her 
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then pntative h11sband or any other person wh(lm she 
might marry, who should attain to the age of twenty -one 
years, their executors, ad mi nist rntors and as igns, and 
provided that in case his danghter should die, leaving no 
issue, the principal shonld go to the testator's other 
children. His daughter, at the time of making the 
will, had a 011 of four years of age by her putative 
busba11d. It was held (her pntative hn hand being dead, 
and she being sixty-seven years old and having no other 

10 child) that the on who had attained to the age of 
twenty-one, was entitled absolntely to the capital; the 
word H leaving" bei11g cunstrned as "having." ee, 
also, Tr eharne L Layton, L. R., l U Q. B. 459. This 
rule, however, has not, that I am aware, been adopted 
in our courts, and it seems to me as a rule far more 
likely to defeat than to effectuate the intention of tes• 
tators. 

As to the gift to the testator's daughter, if the testator 
ha not charged that against her as an advance in his 

20 accounts, it is not within the description of the ad vanc<>s 
which he intended sbonld be deducted. 

Of course, the son i to be required to pay what he 
owes the estate over and above the amount of his share. 

rt 

' 
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