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(Filed February 7th, 1928.) 

New Jersey Supre~e Court 
. . 

Bergen County 

Anna May Hopper, et als., 
Plaintiffs, 

vs. 
Harold E. Gillett, 

Defendant. 

NOTICE OF APPEAL 

To: Edward M. & Runyon Colie, Attorneys for 
Defendant. 

Please take notice that the plaintiffs appeal from 
the whole part of the judgment and order of the 
New Jers ey Supreme Court in the above stated 
cause to the New Jersey Court of Erriors and Ap-
peals in the last resort of all causes. 
Dated: February 4th, 1928. 

Jacob L., Bernstein, 
Louis C. Friedman, 

Attorneys for Plaintiffs. 
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2 
Ground of A"ppeal 

(Filed February 24, 1928) 

NEW JERSEY COURT OF ERRORS AND 
APPEALS 

Anna May Hopper, et als., 
Plaintiffs, 

vs. 
lO Harold E. Gillett, 

Defendant. 

GROUND OF APPEAL 

To: Edward M. & Runyon Golie, Attorneys for 
Defendant 

Please take notice that the fallowing is the Ground 
of Appeal of the plaintiffs in the above stated cause. 

1. The New Jersey Supreme Court committed 
20 err ,or in ordering and adjudging that the plaintiffs 

furnish to the defendant further particulars by way 
of full answer to the specific inquiries made in de-
mands No. 28, 29 and 30 for bill of particulars as 
indicated in its opinion filed in the above cause on 
January 18th, 1928, and whereas it should have re-
fused to order that the plaintiffs furnish the afore-
said answers to the aforesaid demands f o_r particu-
lars. 
Dated: February 4th, 1928. 

30 Jacob L. Bernstein 
Louis C. Friedman, 

Attorneys for Plaintiffs. 

8 
Complaint 

(Filed March 22, 1927.,) 

NEW JERSEY SUPREME COURT 

Bergen County 

Anna May Hopper, by her next 
friend Frank Hopper, Jr., 
Frank Hopper, Jr., individ-
ually, and Frank Hopper, Jr., 
and Cecelia Hopper, his wife, 
jointly, 

Plaintiffs, 
vs. 

Harold E. Gillett, 
Defendant. 

COMPLAINT 

FIRST COUNT 

Action at Law 

The plaintiff Anna May Hopper, an inf ant of the 
age of thirteen years, residing in Wyckoff, Town-
ship of Franklin, County of Bergen and State of 
New Jersey, by her next friend Frank Hopper, Jr., 
says that: 

L Defendant is a resident of the Borough of 
Ramsey, County of Bergen and State of New Jersey. 

10 

20 

2. That in the month of December, 1926, and 
prior thereto, the said defendant had been holding 30 
himself out to the public as a physician and surgeon, 
skilled in his professi ,on and during all the time 
aforesaid, had exercised and is exercising and car-
rying on the art, mystery and profession of physi-
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Complaint-::, 

cian and surgeon; -his said profession, at the Borough 
of Ramsey, in the County and State aforesaid. 

3. Plaintiff Anna May Hopper, on or about the 
4th day of December, 1926, as a result of a certain 
accident, sustained serious injuries, to _ wit, ;:i frac-
ture of the right leg, knee and kneecap, and other 
serious injuries, c,onsisting o~ fractures of the bone s 
and separation thereof, in and about the right leg 

10 of the said plaintiff. 
4. That the said defendant, being such physician 

and surgeon of the art and mystery aforesaid, was 
thereupon employed f.or a reasonable reward to be 
thereafter paid, to skillfully and carefully treat, set, 
cure and heal the fractures aforesaid, and other in-
juries and fractured bones in and about the right 
leg of the plaintiff Anna May Hopper, and did on, 
to wit, the 4th day of December, 1926, and thereaf-
ttar agree and undertake within a reasonabl e time, 

20 to skillfully and carefully treat, set, cure and he al 
the said plaintiff ,of the said fractured leg, kn ee and 
kneecap and all the broken and fractured bone s in 
tlhe right leg of the plaintiff as aforesaid; and to 
carefully and skillfully look after and care for the 
physical constitution and health of the said 
p1aintiff, during the time of such t1Yeatm 12nts , 
and to carefully and skillfully diagnose the charac-
ter of the injuries so received by the plaintiff afo r e-
said. 

80 5. That the said defendant then and there care-
lessly, negligently, improperly and unskillfull y be-
haved and governed himself in and about the pr em-
ises, to wit, in and about the diagnosing ,of th e cha:r-
acter of the fracture and of the injuries recei ved by 
the plaintiff aforesaid, and carelessly, negligentl y, 
improperly and unskillfully governed himsC'l f in t he 

5 
Complaint 

set ting and treatment of the said fracture and in not 
properl y setting and treating it as the condition re-
quire d; and carelessly, negligently, impr ,operly and 
unsk illfully failed to give proper care, attention, 
medicines, appliances and skill in the treatment of 
said fractlure of the right leg, knee and kneecap and 
other injuries; and well knowing that he was not 
proper ly taking care of the said fractures and treat-
ing the plaintiff as he should have done, carelessly, 10 negligentl y and improperly prevented plaintiff fr ,om 
the services of other physicians and surgeons, to the 
end that the said injuries received as aforesaid, 
could have been properly attended to; and well 
knowing that he had failed to properly diagnose the 
chara cter ,of said fractures, and had failed to cure 
the same, carelessly, negligently and improperly 
faile d to apprise the plaintiff of the said fact, so 
that other proper treatment could have been ap-
plied ; and carelessly, negligently and improperly 20 
gave er roneous and impr 1ope~ information to the 
plain tiff as to the character of the injuries receiv-
ed by her ~nd of the . care, treatment and attP.ntion 
required. 

6. By reason of the premises, and by and 
thro ugh the neglect, carelessness, default and un-
skillf ulness of the said defendant, as such physician 
and surgeon, the said plaintiff Anna May Hopper, 
was caused to suffer great and excruciating pain, 
and in the future will continue to suffer gre at and 30 
excr uciating pain; that the said right leg, knee and 
kneeca p, all have become permanently injured, in 
tha t she has suffered a shortening of her ri ght leg 
to t he extent of two inches, and in so far ~:1.s the 
plainti ff is unable to walk properly, that the said 
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plaintiff has become permanently lame and disfigur-
ed and the general health ,of the said plaintiff was 
imp aired , weakened and ruined, to such an extent 
th at she h as been unable to do any kind of labor ; 
and in the future will continue likewise. 

7. By reason of the premises, the plaintiff Anna 
May Hopper, has been prevented and will in th e 
future continue to be prevented from carrying on 

10 her usu al work and employment, and has lost and 
will continue to lose large sum of money. 

By reason of tne premises the plaintiff Anna lVIay 
Hopper, by her next friend Frank Hopper, Jr. de-
mands as damages the sum of $50,000.00 .. 

SECOND COUNT 

Plaintiff Frank Hopper, Jr., residing in Wyckoff, 
Township of Franklin, County of Bergen and Stat e 

20 of New Jersey, says that: 
1. Paragraphs 1, 2, 3, 4, 5, 6, 7 are her eby in-

cluded and made part of this count as though the y 
were pleaded at length. 

2. He is the father of plaintiff Anna May Hop-
per. 

3. As a consequence of the injuries and neg li-
gence aforesaid, plaintiff has been compelled and 
will in the future be compelled to employ medical 
and surgical care on behalf of his said inf ant 

30 daughter, and has heret ,ofore and will in the futur e 
be depi'ived of and lose the services of his sajd in-
fant daughter. 

By reason of the premises, the plaintiff Fr ank 
Hopper, Jr. demands as damages in the sum of $15, 
000.00. 

7 
Complaint 

· THIRD COUNT 

Plaintiffs Frank Hopper, Jr. and Cecelia Hopper, 
resid ing in Wyckoff, Township of Franklin, County 
of Berg en and State of New Jersey, say that:-

1., Paragraphs 1, 2, 3, 4, 5, 6, and 7 are hereby 
included and made part of ta1is count as t~ough": 
they were pleaded at length. 

2. They are father and mother respectively, of 10 
the plaintiff Anna May Hopper. 

3. As a consequence ,of the injuries and negli-
gence aforesaid, the aforesaid plaintiffs Frank Hop-
per, J r . and Cecelia Hopper, his wife, were dE.prived 
_of th e services and earnings of the plaintiff Anna 
May Hopper, and in the future will be likewise de-
prived of such services and earnings. 

By reason of the premises, iJhe plaintiffs Frank 
Hopper, Jr. and Cecelia Hopper, his wife will claim 
damag es in the sum ,of $15,000.00. 20 

Jacob L., Bernstein and 
Louis C. Friedman, 

Attorneys for Plaintiffs. 

30 

• 

----

I 
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8 
Demand for Bill of Particulars 

(Filed April 25, 1927) 

NEW JERSEY SUPREME COURT 

Bergen County 

Anna May Hopper, by her next 
friend Frank Hopper, Jr., 
Frank Hopper, Jr., individ-
ually, and Frank Hopper, Jr., 
and Cecelia Hopper, his wife, 
jointly, 

Plaintiffs, 
vs. 

Harold E. Gillett, 
Defimdant. 

Action at Law. 

DEMAND FOR BILL OF PARTICULARS 

20 The defendant, Harold E. Gillett, hereby demands 

80 

a bill of particulars of the plaintiffs, as fallows: 
1. State particularly wherein defendant careless-

ly, negligently, improperly and unskillfully govern-
ed and behaved himself in and about the diagnosin g 
of the character of the fracture received by plain-
tiff, Anna May Hopper. 

2. State particularly wherein defendant carele ss-
ly, negligentl y, improperly and unskillfully govern-
ed and behaved himself in and about the diaO"nosincr b b 

of the injuries received by plaintiff, Anna May Hop-
per. 

3. State particularly wherein defendant car eless-
ly, negli gently, improperly and unskillfully gove,rne d 
himself in the setting of the fracture ,o,f the ri ght 
leg of the plaintiff, Anna May Hopper. 

• 

9 
Demand for · Bill of Particulars 

4. State particularly wherein defendant careless-
ly, negligently, improperly and unskillfully governed 
hims elf in the treatment of the fracture of the -right 
leg of said plaintiff. 

5. State partlicularly wherein the defendant care-
lessly , negligently, impr ,operly and unskillfully fail-
ed to give proper care in the treatment of the frac-
ture of the right leg of said plaintiff. 

6. State particularly wherein defendant careless-
ly, negligently, improperly and unskillfully failed t'o lO 
give proper attention in the treatment of the frac-
ture of the right leg of said plaintiff. 

7. State particularly wherein defendant careless-
8. State particularly wherein defendant careless-

ly, negligently, improperly and unskillfully failed to 
give proper appliances in the treatment of the frac-
ture of the right leg of said plaintiff. 
ly, negligently, improperly and unskillfully failed to 
give proper medicines in the treatment of the frac-
ture of the right leg of said plaintiff. 

20 

9. State particularly wherein defendant careless-
ly, negligently, improperly and unskillfully failed to 
give proper skill in the treatment of the fracture of 
the r ight leg of said plaintiff. 

10. St ate particularly wherein defendant careless-
ly, negligently, improperly and unskillfully failed to 
give pr oper care, attention, medicines, appliances 
and skill in the treatment of the alleged fracture of 
the knee and knee-cap and other injuries. 

11. State particularly wherein and whereby de~ 
fenda nt car elessly, negligently and improperly pre-
vented said plaintiff from the services of other phy-
sicians and surgeons. , 

12. State particularly wherein defendant' careless-
ly, negligently and improperly gave erroneous and 

30 
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Deniand for Bill of Particulars 

improper informati,on to the plaintiff, Anna. May 
Hopper, as to the character of the injuries received 
by her. 

13. State particularly what was the erroneous and 
improper information alleged tJo have been given by 
defendant to plaintiff, Anna May Hopper, as to the 
character of the injuries received by her. 

14. State particularly wherein defendant careless- ' 

10 ly, negligently and improperly gave erroneous and 
improper information to the plaintiff, Ann[l May 
Hopper, as to tfu.e care required of the injuries re-
ceived by her. 

15. State particularly what was the err 1oneous and 
improper information alleged to have been given 
by defendant to plaintiff, Anna May Hopper , as to 
the care required of the injuries received by her. 

16. State particularly wherein defendant careles s-
ly, negligentiy and improperly gave erroneous and 

20 improper informati-on to the plaintiff, Anna May 
Hopper, as to the treatment required for the injur-
ies r-eceived by her. 

17. State particularly what was the erroneous and 
improper information alleged to have been given by 
defendant t'o plaintiff, Anna May Hoppe1·, as t ,o the 
treatment required for the injuries received by her. 

18., State particularly wherein defendant careless-
ly, negligently and improperly gave erroneous and 
improper information to the plaintiff, Anna May 

80 Hopper, as to the attention required for the inju r ies 
received by her. 

19. State particularly what was the erroneous and 
improper information alleged to have been given by 
defendant to plaintiff, Anna May Hopper, as to t he 
attentfon required for the injuries received by her. 

11~ 
l)eTJiand ~for -Bill of Particulars-

20. State -particularly wherein the general health 
of the plaintiff, Anna May ~opper, has been affect-
ed by said accident, as alleged in paragraph 6. 

21. State particularly the disability which pre-
vents said plaintiff from doing any kind of labor, 
as alleged in paragraph 6. 

22. Stl':lte particularly the disability which will 
preve nt said plaintiff from doing any kind of labor~ 
as alleged in paragraph 6. lO 

23. State particularly any specific disease or dis-
•order from which plaintiff, Anna May Hopper, suf-
fers , which it is alleged . has resulted from defend-
ant's negligence. 

24. State what work plaintiff, Anna May Hopper, 
did prior to said accident. , 

25. State the amount of remuneration or pay she 
rece ived for said work. 

26. State the hours which she worked. 
27. State for whom she worked. 
28. State whom Frank Hopper, Jr. has been com-

pelled to employ for medical and surgical care of 
plaintiff, Anna May Hopper, as alleged in paragraph 
3 •of the Second Count of the Complaint. 

29. State how much plaintiff, Frank Hopper, Jr. 
has expended or such medical and surgical care and 
to whom. 

30. State in how much plaintiff, Frank Hopper, 
Jr., has become indebted for such medical and sur-
gica l care and to whom? 

31. State what services of the plaintiff, Anna 1\/[ay 
Hopper, plaintiff, Frank Hopper, Jr., has been de-
prived by reason of defendant's alleged ne gligence. 

32. State what services of tihe plaintiff, Anna 
May Hopper, plaintiffs, Frank Hopper, Jr., and Ce-

20 

30 
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12 
Demand fm· Bill of ParticulaYs 

celia Hopper have been deprived by re·ason of defen-
dant's alleged negligence. 
Dated, April 22, 1927. 

Edward M. and Runyon Golie, 
Attorneys of Defendant. 

'f.o Jacob L. Bernstein, and 
Louis C.I Friedman, Esqs., 

Attorneys of Plaintiffs. 

13 
Notice 

NEW JERSEY SUPREME COURT 

Bergen County 

Anna May Hopper, by her next 
frie nd Frank Hopper, Jr., 
Fra nk Hopper, Jr., individ-
ually, and Frank Hopper, Jr., 
and Cecelia Hopper, his wife, 
jointl y, 

Plaintiffs, 
vs. 

Harold E. Gillett, 
Defendant. 

NOTICE 

To Edward M. and Runyon Golie, 

Action at Law. 

Attorneys of defendant, Harold E. Gillet. 

10 

Sirs : 
Please take notice that on Saturday, the 14th day ZO 

of May, 1927 at 10 A. M. at the Court House j11 Mor-
ristow n, New Jersey or as soon thereafter as counsel 
can be heard, we shall move before Hon. Charles W. 
Parker , Justice of the Supreme Courtj to strike out 
the Demand for Bill of Particulars in the above en-
title d cause on the ground that same are improper 
and are a mere prying into the plaintiff's case, and 
on the further ground t\hat the complaint is broad 
enough to apprise the defendant of the scope of the 30 
plaintiffs' claim in order to permit the def endant 
to answer thereto. 
Dated, April 26, 1927. 

Respect£ ully, 
Jacob L. Bernstein 
Louis C. Friedman, 

Attorneys for Plaintiffs. 
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Anwser to. Demand for Bill of Particulars 

NEW JERSEY SUPREME" COURT 

Bergen County 

Anna May Hopper, by her next 
friend Frank Hopper, Jr., 
Frank Hopper, Jr., individ-
ually, and Frank Hopper, Jr., 
and Cecelia Hopper, his wife, 
jointly, 

Plaintiffs, 
vs. 

Harold E. Gillett, 
Defendant. 

Action at Law. 

ANSWER TO DEMAND FOR BILL OF 
PARTICULARS 

20 To Harold E. Gillett and Ed-
ward M. and Runyon Golie, 
his attorneys. 

30 

Please take notice that the following are the an-
swers to the defendant's demand for a bill of par-
ticulars. 

1. Defendant failed to ask the plaintiff, Anna 
May Hopper, the circumstances under which she re-
ceived her fracture and failed to X-Ray the fracture 
before treating and after treating the same. De-
fendant failed to take a history of the plaintiff, 
Anna May Hopper's case. Defendant did not take 
sufficient time 'in diagnosing the injuries of Anna 
May Hopper. Defendant failed and neglected to 
find out the extent and scope of the injuries of Anna 

15 
Anws er to Deni'and for Bill -or Particulars 

May Hopper . Defendant failed to palpate and mas-
sage the plaintiff's injuries. 

2. Same answer as No., 1. 
3. Defendant failed to use an X-Ray before and 

after tre ating and setting the fracture of the plain-
tiff's leg. Defendant failed to ascertain the extent 
and soope of the plaintiff's fracture. Defendant 
failed to use weigths, pulleys and other medical and 
surgica l appliances in the treatment/ and setting of 10 
the plaintiff's fracture. 

4. Same as previous answers. 
5. Defendant failed to advise plaintiff of the 

scope and extent of her injuries and failed to make 
reas onable visits to her home for the treatment of 
her fracture and failed to provide medicines and 
failed to advise the plaintiff what care and steps 
she should take in caring for her fractured leg in 
the defendant's absence and same answers ::is pre-
vious answers. 

6. Same as previous answers. 
7. Same as previous answers. 
8. Same as previous answers. 
9. Same as previ ,ous answers. 
10. Same as previous answers. 
11. Defendant advised plaintiffs that he would 

20 

not permit them to employ other physicians and 
surg eons to assist and advise him and work in con-
junc ti on with him in the treatment of plaintiff, 
Anna May Hopper's fractured leg and that if they 30 
emp1oyed other physicians and surgeons he would 
not proceed q,ny further in considering her as his 
patie nt and in treating her fractured leg. 

12. Defendant advised plaintiff that she had no 
fract ure, but that her ligaments, muscles, nerves 
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Anwser to Demand for Bill of Particulars 

and tendons were slightly sprained, weakened and 
in a nervous condition and that her injury was slight 
and that she had nothing to worry about. 

13. Same as answer to 12., 
14. Defendant advised plaintiff that she had noth-

ing to do in his absence in taking care of her mjur-
ed leg, and that her injuries were slight and did not 
require much medical attention, and that in a short 

10 space of time, her leg would regain normality. 
15. Same as previous answers. 
16. Same as previous answers. 
17. Same as previous answers. 
18. Same as previous answers. 
19. Same as previ ,ous answers. , 
20. Plaintiff, Anna May's right leg, knee and 

kneecap were fractured; she suffered a shortenin g 
of her right leg to an extent of two inches. Her 
right leg has become shriveled, lame and disfigured ; 

20 she is unable to walk properly; she has lost her ap-
petite; she has lost sleep and suffers from insomni a ; 
she suffers dizzy spells; she has lost c,onsiderable 
weight; she has suffered a permanent shock to her 
nervous system and is unable to do any kind of work 
without complaining of being tired, dizzy and sleepy 
in a short space ,of time. 

21. Same as answer to No. 20. 
22. Same as answer to No. 20. 
23. Same as answer to No. 20. 
24. School wor k, house work and social and ath-

letic activities . 
25. Nothing. , 
26. Regular school hours. 
27. At home after school. 
28. Plaintl.lff refuses to answer on the ground 

17 : 
'Anws·er · to Demand for Bill of Particulars 

that defendant under the guise of a bill of particu-
lars is attempting to pry into plaintiff's case and 
attem pting to find out the names of the plaintiffs' 
witnesses. 

29. Approximately $200.00 to date as far as our 
records show. Plaintiff refuses to give the name or 
names of the physicians to whom such payment was 
made on the ground that the defendant is attemp-
ting to find out the names of the plaintiffs' wit- 10 
nesses. 

30. Same as answer to No .. 2~. 
31. Services around the household. 
32. Same as answer to No. 31. 

Jacob L. Bernstein 
Louis C. Friedman, 

Attorneys for Plaintiffs. 
Dated: May 20, 1927. 

20 

30 
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Notice -of Motion ~fo,r Rule for ·-Further ,.Answer ··to 

Deniand for Particulars 

NEW JERSEY SUPREME COURT 

Bergen County 

Anna May Hopper, by her next 
friend Frank Hopper, Jr., 
Frank Hopper, Jr., individ-
ually, and Frank Hopper, Jr., 
and Cecelia Hopper, his wife, 
jointly, 

Plaintiffs, 
vs. 

Harold E. Gillett, 
Defendant. 

Action at Law 

NOTICE OF MOTION FOR RULE FOR FURTHER 
ANSWERS TO DEMAND FOR PARTICULARS 

20 
To Jacob L. Bernstein & Louis C. Friedman, 

Attorneys of Plaintiffs. 
Please Take Notice that we will apply to his 

Honor, Charles W. Parker, Justice of the New Jer-
sey Supreme Courtl, or such Justice or Judge 'lS may 
hear motions in Supreme Court matters, at 10 A. 1\1., 
Daylight Saving Time, Saturday, May 28, 1927, at 
the Chancery Chambers, Industrial Office Building, 
Newark, New Jersey, for a rule requiring plaintiffs 

30 to furnish further answers to demand for particu-
lars in the following respects: 

1st. A more particular answer to Demand No , 
3, especially that portion which charges defendant 
with failure to use "other medical and surgical ap-

r9 ·: 
Notzce of Motion for Rule for Further Answer to 

De,nand for Particulars 

pliances in the treatment and setting of plaintiff's 
fracture .'' 

2nd. A more particular answer to Demand No. 
4 in the same respect. 

3rd. A more particular answer to Demand No. 5, 
especially that portion which charges defendant 
witho ut failure "to advise the plaintiff what care 
and steps she should take in caring for her frac- 10 
tured leg, in the defendant's absence." 

4th . A more particular answer to Demand No. 6 
in the same respect. 

5th . An answer to Demand No. 8, which appears 
to be unanswered except by reference to the indefin--
ite answer given to Demand No. 3. 

6th . An answer to Demand No. 9. 
7th. An answer to Demand No. 10. 
8th ., An answer to Demand ' No. 28. 
9th . A more particular answer to Demand No. 20 

29 as to the amount of expenditures and an answer 
as to the persons to whom such expenditures were 
made. 

10th. An answer to Demand No. 30. 
Edward M. & Runyon Golie, 

Att'orneys of Defendant. 

30 
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Rule Requiring Plaintiff to Furnish Particulars 

(Filed June 11, 1927) 

NEW JERSEY SUPREME COURT 

Bergen County 

Anna May Hopper, by her next 
friend Frank Hopper, Jr., 
Frank Hopper, Jr., individ-
ually, and Frank Hopper, Jr., 
and Cecelia Hopper, his wife, 
jointly, 

Plaintiffs , 
vs. 

Harold E. Gillett, 
Defendant. 

Action at Law 

RULE REQUIRING PLAINTIFF TO 
FURNISH PARTICULARS 

This matter having been argued before me by 
the attorneys of the respective parties, and a mem-
orandum having been filed by me to the effect that 
the defendant was entitled to the particulars asked 
for, with certain excepti<ons noted therein, 

It is, on this ninth day of June, 1927, on motion 
of Edward M. & Runyon Golie, attorneys of defen-
dant, Ordered that the plaintiffs furnish to the de-

80 fendant further particulars by way of full answer 
t,o the specific inquiries made in demands No. 3, 
No. 4, No., 28, No. 29 and No. 30, as indicated in 
said memorandum. 

Let this rule be entered. 
C. W. Parker, 

J. S. C. 

21 
On Motion for More · Specific Bill of Particulars 

NEW JERSEY SUPREME COURT 

Bergen County 

Anna May Hopper, by her next 
fr iend Frank Hopper, Jr., 
Fr ank Hopper, Jr., individ-
ually, and Frank Hopper, Jr., 
and Cecelia Hopper. hifl. wif~. 
jointly, 

Plaintiffs, 
vs. 

Har old E. Gillett, 
Defendant. 

Action at Law. 

ON MOTION FOR MORE SPECIFIC BILL 
OF PARTICULARS 

Before: 
Par ker, J., at Chambers. 

For t\he Plaintiffs, J aeob L., Bernstein and Louis 
C. Friedman. 

For the Defendant, Edward M. & Runyon Golie. 
Memorandum, by Parker, J. (For information of 

counsel.) . 
This is a medical malpractice case. The plaintiff 

is an inf ant and sues by her father as next friend, 

10 

20 

and the father and mother add their claims per 
quad. The defendant has not answered and de- 30 
mcwded particulars of the alleged unskillful and neg-
ligent treatment/ by the defendant of a fracture of 
the leg, and also, as claimed, a fracture of or injury 
to the patella, as well as of the amounts expended 
or further treatment, and the party or parties to 
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whom said amounts were paid. The plaintiff has 
responded to this demand in part but not in toto, 
and the present motion is to require a further speci-
fication of particulars before the defendant is re-
quired to answer. 

The first obj ect'ion goes to a portion .of the replY. 
to paragraph three of the demand that plaintiff 
state particularly wherein defendant carelessly , 

10 negligently, etc. governed himself in the setting of 
the fracture of the leg. The last! part of this an-
swer reads as follows: "Defendant failed to use 
weights, pulleys and other medical and surgical ap-
pliances in the treatment and setting of the plain:.. 
tiff's fracture. ," If the clause "and other medical 
and surgical appliances," etc., means that the de-
fendant failed to use any other medical or surgical 
appliances in the treatment, the answer is sufficient ; 
but plaintiff does not concede that this is what it 

20 means and maintains that under this answer the 
plaintiffs' counsel wil1 undertake to show at the 
trial what the medical and surgical appliance s were 
that should have been used and were not used, with-
out any further answer. This I consider should not 
be done, and the plaintiffs will be required to specify 
what the medical or surgical appliances were that 
ought to have been used and were not used, to the 
end that they may be restricted in their pr oof to 
such as they specify, and that the defendant may 

80 be enabled to prepare his defense on that score. 
The next objection goes to the reply to demand 

number five, which is very much of the same char -
act er as number three. The objection is th at, al-
though it says that the defendant failed to provid e 
medicines, "and failed to advise the plaintiff what 

23 . 
On Motion for More Specific Bill -of Particulars 

care and steps she should take in caring for her 
fract ured leg in the defendant's absence, this is 
not sufficiently specific. On the motion, I construed 
it to mean that the defendant failed to give plain-
tiff any advice whatever as to what care and steps 
she should take in caJ'.'ing for the injury in the de-
fendant's absence. This was c,onceded by counsel to 
be correct, and it was stipulated in open court that 
this would be the character of the plaintiffs' proof. 10 
Hence, the answer stands as made. 

The other objections to the answers go to the 
ref usal of the plaintiff to answer fully demands 
number twenty-eight and twenty-nine. Number 
twenty-eight is as follows: "State whom Frank Hop-
per, Jr. ,, has been compelled to employ for medical 
and surgical care of plaintiff, Anna May Hopper, as 
alleged in paragraph three." Demand number 
twenty-nine is: "State how much plaintiff, Frank 
Hopper, Jr., has expended for such medical and sur- 20 
gical care and to whom." Number twenty-eight 
plaintiff refuses to answer on the ground that de-
fendant, under the guise of bill of particulars, is 
atte mpting to pry into plaintiffs' case and attemp-
ting to find out the names of the plaintiffs' wit-
nesses; and under number twenty-nine, plaintiff an-
swers, approximately $200.00 to date, as far as re-
cords show, and refuses to give the name or names 
of the physicians to whom such payment was made 
on the ground that the defendant is attempting to 30 
find out the names of the plaintiffs' witnesses. 

Number thirty is to the same e:ff ect, and on the 
sam e ground. There may be some others, but they 
2.re all covered by the point made in numbers twen-
ty -eight and twenty-nine. 
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On Motion· for ·Moire Sp·ecific Biit of Particzilar s 

If the function of a bill of particulars was con-
fined in a case of this character to the enabling of 
the defendant to make a suitable answer, I shoul d 
be disposed to rule that as these inquiries go solely 
to the measure of damages and not to the funda -
mental question of liability, the defendant would not 
be entitled to have them answered; but the rule I 
believe · to be otherwise. The bill of particulars has 

lO a two-fold effect ,of informing the defendant wit h 
relation to the details of the plaintiffs' case with a 
view of preparation of a proper pleading in reply to 
the complaint, and also of limiting the plaintiff 's 
pr.oof on the trial as well as apprising the defendant 
what is proposed to set up (in this case by way of 
consequential damages), to the end that the defend-
antJ may prepare a proper defense. And so it was 
held by the late Justice Garrison in the case of Hep-
pard v. Carr & Smith, 12 N. J. L. J. 186, that par-

20 ticulars of cost ,of materials and help procured by 
the plaintiff, and also the names of the parties fur-
nishing such help and supplying such materials were 

· proper to be given. This was a contract case, but I 
see no distinction from the present case on that 
account. The recent case ,of Dixon v. Swenson in 
the Supreme Court, 3d N. J. Adv. Rep. 492, was also 
a contract case. In that case the action of the trial 
judge in ordering further particulars was set aside, 
not because the particulars were not such as ought 

30 to have been given, but because the rule requiring 
further particulars was made after answer had been 
filed, and the Supreme Court considered that after 
answer, the defendant was not entitled to an y fur-
ther particulars than he had at the time he an-
swered. It is true that this was a case in contract 

25 
On Motion for More Specific Bill of Particulars . 

• 
and that the furnishing of particulars in contract 
cases is largely, if not entirely, regulated by the 

-stat ute, whereas, n cases of tort, like. the one be-
fore me, particulars .are ,ordered as a matter of com-
mon law., See my remarks in the case of \Vatkins 
v. Cope, with which counsel are familiar. 

But for the opinion in Dixon v. Swenson, I should 
have little hesitation in holding that, in a tort case 
at least, where the particulars desired are those 10 
that relate to preparation for trial and not to the 
filing of an answer, the defendant should be en-
title d to ask for them up to within a reasonable time 
of the trial whether answer had been filed or not; 
but in view •of the ruling in Dixon v. Swenson, which 
is r ather broad in its terms, I do not feel safe in 
so holding as a single judge on a practice motion 
or, if the matter were then taken to the full c,ourt 
and decided the other way, the defendant would be 
out of court on the question of particulars. Con- 20 
sequently, following the general lines of Dixon v. 
Swens,on, I feel constrained to say, in the interests 
of safety, that the defendant is entitled to the par-
ticulars he desires now, whether they relate to the 
answer or relate to the preparation for trial. With 
the exceptions noted above, therefore, the order 
will be that the plaintiff furnish the further par-
ticulars by way of full answer to the specific in-
quir ies made in the demand. If the plaintiffs are 
not satisfied with this disposition of the matter, 30 
they are entitled, if they desire, to apply to the 
court in bane to set aside this ruling, 
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- Notice 

NEW JERSEY SUPREME COURT 

Bergen County 

Anna May Hopper, by her next 
friend, Frank Hopper, Jr., 
Frank Hopper, Jr., individ-
ually, and Frank Hopper , Jr. , 
and Cecilia Hopper, his wife, 
j,ointly, 

Plaintiffs, 
vs. 

Harold E. Gillett, 
Defendant. 

NOTICE 

Action at Law. 

To Harold E. Gillett or Edward M. 
20 & Runyon Colie, his Attorneys. 

30 

Please Take Notice that ,on Friday, the 24th day 
of June, 1927 at 1 :30 at the State House in Tren-
ton, we shall apply before the Supreme Court in 
bane for a rule or order setting aside the rule of 
June 9, 1927, wherein it was ordered by Hon. Charles 
W. Parker, a Justice of the Supreme Court, that the 
plaintiffs furnish to the defendant further particu-
lars by way of full answer to the specific inquiries 
made in demands No. 3, No. 4, No. 28, No. 29 an<l 

27 
Notice-

No. 30, as indicated in- a memorandum signed by 
the said justice for information of counsel. 

Respectfully, 
Jacob L. Bernstein 
and Louis C. Friedman, 

Attorneys for Plaintiffs. 
Service of the within notice is hereby acknow-

ledged this 17th day ,of June, 1927. 
Edward M. & Runyon Colie, 

Attorneys for Defendant. 
10 

20 

30 
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28 
Rule 

· (Filed June 24, 1927) 

NEW JERSEY SUPREME COURT 

Bergen County 

Anna May Hopper, by her next 
friend, et als, 

vs. 
Plaintiffs, Action at Law 

Harold E. Gillett, 
Defendant. 

RULE 

On the argument of the above matter, the plain-
tiffs having withdrawn their motion as to demands 
No. 3 and No. 4 and having stipulated in _open court 
that the filing of an answer by defendant would 20 
not operate as a waiver of defendant's right, if any, 
to apply for further answers to demands for par-
ticulars No. 28, No. 29 and No. 30, but that such 
right remain notwithstanding such answer, 

30 

It Is Thereupon, on this 24th day of June, 1927, 
Ordered that the rule heretofore entered be modi-
fied by striking out, without prejudice as afore-
said, defendant's demand for particulars No. 28, No. 
29 and No. 30. 

Let this rule be entered. 
C .. W. Parker, 

J. S. C. 

29 
Further Answer to Demand for Bill of'Particulars 

NEW JERSEY SUPREME COURT 

Bergen County 

Anna May Hopper, by her next 
frien d, Frank Hopper, Jr., 
Frank Hopper, Jr., individ-
ually, and Frank Hopper, Jr .. 
and Cecilia Hopper, his wife, Action at Law 
jointly, 

Plaintiffs, 
vs. 

Harold E. Gillett, 
Defendant. 

FURTHER ANSWER TO DEMAND FOR 
BILL OF PARTICULARS 

To Har old E. Gillett and Edward M. 
& Runyon Colie, his attorneys. 
Please Take Notice that the fallowing are fur-

ther answers to the defendant's demands 3 and 4. 
1. Defendant failed and neglected to use an elas-

tic supporter to prevent foot drop. . 
2. Defendant failed and neglected to use a slmg 

for the leg to permit adduction and abduct10n of 
the lower extremity. , 

3. Defendant failed and neglected to use a plas-

10 

20 

:: ) ter ,of Paris shell. 
4. Defend ant failed and neglected to use an over-

head fra me to facilitate the handling of the patient. 
5. Defendant failed and neglected to use an 

overhead frame for the suspension of the right foot, 
leg and thigh, and the defendant failed to use an y 
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Further Ansiver to Deniand for Bill of Particulars -

,other medical or surgical appliance in the treatmen t 
of the fracture of the plaintiff's leg, knee and knee-
cap. 

Jacob L. Bernstein 
Louis C. Friedman, 

Attorneys for Plaintiff s. 
Service of a copy of the within Further Answe r 

to Demand for Bill of Particulars is hereby acknow-
lO ledged this 7th day of July, 1927. 

20 

30 

Edward M. & Runyon Colie, 
Attorneys for Def end ant . 

81 
Answer 

(Filed July 12, 19.27) 

NEW JERSEY SUPREME COURT 
Bergen County 

Anna May Hopper, by her next 
friend Frank Hopper, Jr., 
Frank Hopper, Jr., individ-
ually, and Frank Hopper, Jr., 
and Cecelia Hopper, his wife, 
foint ly, 

Plaintiffs, 
vs. 

Harold E. Gillett, 
Defendant. 

ANSWER 

Action at Law 
10 

Defendant, answering the complaint in the above 20 
entitled cause, says that: 

AS TO FIRST COUNT 

1. He admits the first paragraph. 
2. He admits that in December, 1926, he was a 

practic ing physician and surgeon at the Borough 
of Ramsey and that he held himself out as such .. 

3. He admits that plaintiff, Anna May Hopper, 
on or about December 4, 1926, as a result of a cer- 30 
tain accident, sustained seri ,ous injuries, to wit, a 
fractur e of the lower third of the right femur 
(thigh ). Except as so admitted he denies the third 
paragra ph. 
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Answer 

4. He admits that he was employed to set and 
treat said broken thigh and that by impl icat ion, 
said employment was for a r easonable rewa rd, and 
that by implication, it required ,of him that amount 
of knowledge, skill and care which physiciarn ; prac-
ticing in Ram sey and similar localities, ordin arily 
possess and exercise. Except as so admitt ed, he 
denies the fourth paragraph. 

5. He denies the fifth, sixth and seventh para-
graphs. 

AS TO SECOND COUNT 

1. ;He makes iJhe sam;e, answer ;Jto par agrap h 
1, repeating the allegations of paragraphs 1 io 7 ,of 
the First Count as above made to said para grap hs 
in the Fi r st Count, which answers ar e hereb y made 
part of the answer to this count as though th ey 

20 were pleaded at lengtJh. 
2. He admit s the second paragraph. 
3., He d·enies the third paragraph. 

AS TO THIRD COUNT 

1. He makes the same answer to paragrnph 1, 
repeatin g the allegations of para gr aphs 1 to 7 of 
the Fir st Count as_ above made to said para graph s 
in the First Count, which answers are hereb y mad e 

30 part of the answer to this count as though the y 
were pleaded at length. 

2. He admit s the second paragraph. 
3. He denies the third para graph. 

33 
Answer 

OBJECTION IN POINT OF LAW TO 
SECOND COUNT 

Defendant hereby objects, in point of law, to so 
much of the Second Count as sets up, or attempts 
to set up, a cause of actJion in Frank Hopper, Jr., for 
loss of serv ices of his infant daughter, Anna May 
Hopper, on the ground that the action for loss of 
services is not in the father of the injured minor 10 
alone, but in the father and mother jointly. 

OBJECTION IN POINT OF LAW TO 
THIRD COUNT 

Defendant hereby objects, in point of law, to so 
much of the Third Count as sets up, or attempts to 
set up, a cause of action in Frank Hopper, Jr., and 
Cecilia Hopper, his wife, for loss of services of their 
infant daughter, Anna May Hopper, on the ground 20 
that the action for loss of services is not in the par-
ents j ointly, but is in the father alone. 

Edward M. & Runyon Colie, 
Attorneys of Defendant . 

30 
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34 
Notice of Trial 

(Filed August 22, 1927) 

NEW JERSEY SUPREME COURT 
Bergen County 

Anna May Hopper, by her next 
friend Frank Hopper, Jr., 
Frank Hopper, Jr., individ-
ually, and Frank Hopper, Jr., 
and Cecelia Hopper, his wife, 
jointly, 

Plaintiffs, 
vs. 

Harold E. Gillett, 
Defendant. 

Action at Law. 

NOTICE OF TRIAL 

20 Sir: 
Please To Ta,ke Notice, that the trial of tlhe issue 

joined in this cause will be moved before said Court, 
in the presence of such Judge or Justice thereof, as 
shall then be holding said Court, on the second Tue s-
day of September, A. D. 1927, at the Court House 
in Hackensack in and for the County of Bergen at 
ten o'clock in the forenoon, or as soon the r eafter 
as the said Court can attend to the same. 

Dated: July 15th, 1927. 
30 Your obedient servants, 

Jacob L. Bernstein, 
Louis C. Friedman, 

Attorneys of Plaintiffs. 
To Edward M. & Runyon Golie, Esqs., 

Atitorneys of Defendant. 

8'5 
Notice 

(Filed September 20, 1927) 

NEW JERSEY SUPREME COURT 
Bergen County 

Anna May Hopper, by her next 
fr iend Frank Hopper, J·r ., 
Fra nk Hopper, Jr., individ-
ually, and Frank Hopper, Jr., 
and Cecelia Hopper, his wife, 
jointly, 

Plaintiffs, 
vs. 

Harold E. Gillett, 
Defendant. 

NOTICE 

Action at Law 
10 

To Jacob L. Bernstein, Attorney of Plaintiffs: 20 
Take Notice that on Tuesday, October 4, 1927, at 

the State House, Trenton, New Jersey, at 10 A. M. 
or as soon thereafter as the matter can be heard, 
we will apply to the Supreme Court for a rule direct-
ing plaintiffs to make further answers to demands for 
part iculars Nos. 28, 29 and 30 heretofore served on 
plaintiffs, copies of which particulars are hereto 
atta ched and herewith again served on plaintiffs. 

Dated: August 17, 1927. 
Edward M. & Runyon Colie, 30 

Attorneys of Defendant. 
Demand for Particulars Nos. 28, 29 and 30. 
28. State whom Frank Hopper, J!r. has been 

compelled to employ for medical and surgical care 
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Notke 

of plaintiff, Anna May Hopper, as - alleged in para. 
graph 3 of the Second Count of the Complaint. 

29. State how much plaintiff, Frank Hopper, J r., 
has expended for such medical and surgical care and 
t:o whom. 

30. State in how much plaintiff, Frank Hopper, 
Jr., has become indebted for such medical and sur-
gical care and to w horn. 

37 

NEW JERSEY SUPREME COURT 
No. 412, October Term, 1927. 

Anna May Hopper, by her next 
frie nd, et al., 

Plaintiffs 
vs. 

Harold E. Gillett, 
Defendant. 

Argued October 4, 1927; decided January , 1928. 
On motion for rule requiring that plaintiff answer 

certa in demands for particulars. 
Before: 

Justices Parker, Minturn and Campbell. 
For the plaintiffs, Louis C. Friedman, Jacob L. 

Bernstein of Counsel. 
For the defendant, Runyon Golie. 

10 

Per Curiam. This is a medical malpractice case. 20 
Defendant demanded certain pa.rticulars before 

answering, and when they were not furnished ap-
plied to Mr. Justice Parker on notice for a rule re-
quiring them to be furnished. After argument, a 
memorandum of decision was filed and a ru]e was 
made under date of June 9, 1927, requiring more 
specific reply to demands Nos. 28, 29 and 30, and 
two others, which latter have since been eliminat:ed 
from the controversy. Plaintiffs being dissatisfied 
vvith this ruling, moved to set it aside before Part 3 0 
III ,of the court, and were heard at Trenton about 
June 24 by Justices Parker and Campbell sitting as 
Par t III. It then appearing that the rule to answer 
demands Nos. 28, 29 and 30 had been made before 
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answer filed because of the op1n10n 1n Dixon v. 
Swenson, 3 Adv. , Rep. 492, 127 Atl. 591, and plain-
tiff stipulating in open court that the filing of an 
answer should not -operate as a waiver of defend-
ant's right, if any, to apply for further answers to 
said three demands, but that such right remain not-
withstanding such answer, the court overruled the 
demands at that time, but without prejudice to a 
renewal of -the motion after answer filed. Such 

10 m,otion was made at the October term and is now to 
be disposed of on the merits. 

20 

30 

'I'he fallowing are extracts from the memoran-
dum filed by Mr. Justice Parker in deciding the mo-
tion of June 9: 

"The other objections to the answers go 
to the refusal of the plaintiff to answer fully 
demands number twenty-eight and twenty-
nine. Number twenty-eight is as follows: 
'State whom Frank Hopper, Jr., has been com-
pelled to employ f,or medical and surgical care 
of plaintiff, Anna May Hopper, as alleged in 
paragraph three.' Demand number twenty • 
nine is: 'State how much plaintiff, Frank 
Hopper, Jr., has expended for such medical 
and surgical care and to whom.' Number 
twenty-eight plaintiff refuses to answer on 
the ground that defendant, under the guise 
of bill ,of particulars, is attempting to pry in-
to plaintiffs' case and attempting to find out 
the names of the plaintiffs' witnesses; an d 
under number twenty-nine, plaintiff answers, 
approximately $200.00 to date, as far as re~ 
cords show, and refuse to give the name or 
names of the physicians to whom such pay-

39 

ment was made on the ground that the de-
fendant is attempting to find out the names 
of the plaintiffs' witnesses. Number thirty 
is to the same effect, and on the same ground. 
There may be some others, but they are all 
covered by the point made in numbers twen-
ty-eight and twenty-nine. 

"If the function of a bill of particulars was 
confined in a case of this character to the 
enabling of the defendant to make a suitable 10 
answer, I should be disposed to rule that as 
these inquiries go s,olely to the measure of 
damages and not to the fundamental question 
of liability, the defendant would not be en-
titled to have them answered; but the rule I 
believe to be otherwise. , The bill of particu-
la,rs has the two-fold effect ,of informing the 
defendant with relation to the details of the 
plaintiff's case with a view of preparation of 
a proper pleading in reply to the complaint, 20 

· and also of limiting the plaintiff's proof on 
the trial as well as apprising the defendant 
what is proposed to be set up (in this case 
by way of consequential damages), t,o the 
end that the def end ant may prepare a proper 
defense. And so it was held by the late Jus-
tice Garrison in the case of Heppard vs. Carr 
& Smith, 12 N. J. L. J. 186, that particulars 
of cost of materials and help procured by 
the plaintiff, and also the names of the par- 30 
ties furnishing such help and supplying such 
materials were proper to be given. This was 
a contract case, but I see no distinction from 
the present case on that account. The recent 
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case of Dixon vs. Swenson in the Supreme 
Court, 3d N. J. Adv. Rep. 492, was also a con-
tract case. In that case the action of the 
trial judge in orde r ing further particul ars 
was set aside, not because the particul ars 
were not such as ought to have been given, 
but because the rule requi r ing fu rther par-
ticulars was made after answer had been 
filed, and the Supreme Court conside red that 
after answer, the defend ant was not entitl ed 
to any further particulars that he had at 
the time he answered. This, however, was 
a case in contract, and the furnishing of par-
ticulars in contract cases is largel y, jf not 
entirel y, regulated by the statute; whereas, 
in cases of tort, like the one before me, par-
ticulars are ordered as a matter of common 
law. See my remarks in the case of Watki ns 
vs. Cope, 84 N. J. L. 143, with which counsel 
are familiar.'' 

We concur in these views; and as a result, ru le 
may be entered in 0onformit y to that of Jun e 9 re -
quiring the plaintiffs to furnish the further par~i~u-
lar s by way of full answer to the specific inqmn es 
Nos. 28, 29 and 30 made in the demand. 

41 
Rule 

(Filed January 26, 1928) 

NEW JERSEY SUPREME COURT 
Bergen County 

Anna May Hopper, by her next 
frien d, et al., On Motion for 

Plaintiffs, Further 
vs. 

Harold E . Gillett, 
Particulars. 

Defendant. 

RULE 

This matter having come on for argument before 
this Court at the October Term, 1927, ,on motion of 
defendant for rule for further answers to · eertain 
partic ulars and this Court having filed its opinion 
thereon on January 18, 1928, 

H Is on this 26th day of January, 1928, on motion 
of Edwa rd M. & Runyon Golie, attorneys of defend-
ant, Or dered that the plaintiffs furnish to the de-
fendan t further particulars by way of full answer 
to the specific inquiries made in demands No. 28, 
No. 29, and No. 30 as indic ated in said opinion filed 
in th is ca.use on January 18, 1928. 

Enter ed January 26, 1928. 
On motion of 

10 

20 

Edward M. & Runyon Coli.e, SO 
Attorneys of Defendant. 



1. 

ANNA MAY HOPPER, et. als., 
Plaintiffs-Appellants 

VS. 

HAROLD E. GILLETT, • 
Defendant-Appellee 

On Appeal From 

Supreme Court 

STATEMENT OF FACTS 

This is an appeal from an order and judgment of 
the New Jersey Supreme Court whose opinion was 
filed January 18, 1928 and pursuant thereto, the de-
fendant's attorneys filed a rule on January 26, 1928. 
The Supreme Court ordered that the plain ti ff s should 
answer the defendant's demands Nos. 28, 29 and 30 
of a bill of particulars which the plaintiffs now allege 
was error. 

POINT 1. 

THE ORDER OR RULE OF THE SUPREME 
COURT THAT THE PLAINTIFFS FURNISH 
TO TH'E DEFENDANT FURTHER PARTICU-
LARS BY WAY OF FULL ANSWER TO THF. 
SPECIFIC INQUIRIES MADE IN DEMANDS 
NOS. 28, 29 and 30. AS INDICATED IN ITS OP-
INIOr FILED JANUARY 18, 1928 IS APPEAL-
A BLE. 

Counsel for the plaintiffs appellants argues the ap-
pealability of the order of the Supreme Court because 
defandant's counsel has intimated at the time notice 
0i ctppeal was served upon him that an order of the 
Supreme Court requiring a party to furnish particu-
lars is not appealable to the Court of Errors and Ap-
peals and the appellants counsel anticipates that coun-
sel for the defendant \vill make such argument m 



2. 
this Court and hence is ready to meet such aro-umem 
at this time and ,vill not plead surprise. 

An appeal from an order requiring the plain ti ff to 
furnish particulars lies to the Court of Errors from 
the Supreme Court even though strictly speaking ar, 
order or rule to furnish particulars is not a final 
judgment as to the whole case but it is a final judgment 
as to that particular practice question involved, "To 
furnish particulars of defe,ndant's demand." The 
situation or legal proposition in this case is analogow , 
!o the case of A ttorney General vs Verdon reported 
m 90 N. J. L. p. 494 which was an appeal taken from 
the Court of Quarter Ses sion to the Supreme Court . 
ancl then fr om the Supreme Court to the Court of 
Errors and Appeals, and which was a contempt pro-
ceeding. · 

:Mr. Justice Kalisch in the Verdon case wr ote a dis-
sentin ; opinion to the effect that the appeal from the 
Supreme Court to the Court of Errors and Appeal s 
in a contempt case would not lie and was the only 
Justice of the Court of Errors who voted 
to dismiss the appeal in that case, whereas, the re-
mainder of the Court gave no weight to the opinion 
voting for a dismissal. 

The case at bar is appeala 'ble also for th~ reason 
that the plaintiff is seeking "Relief Inter Parties" and 
as Mr. Justice Depue distirntuished in the case of 
~odd vs Una 40 N. J. L. E. Q. p. 718 the appealabil-
1ty of contempt orders where the object of the appeal 
of a proceeding in contempt was to punish contemp-
tuous conduct in the presence or with respect to tl~(! 
authority or dignity of the Court and where the ob-
ject of the appeal of a proceeding in contempt was to 
afford a method of "Relief Inter Partes." The fact 
that the Verdon case and the Dodd case are contempt 
cases does not change the analoo-ous leo-al situation 
. b b 
mvolvecl, to \Yit, "the appealahility of an order or 

3. 
judgment of the Supreme Court which in itself is not 
a final judgment of the entire case but is only fina 1 

as to an intermediate step in the proceedings ." 

If an appeal lies in a contempt case from the Su-
preme Court to the Court of Errors and Appeals as 
is shown in the Verdon case 90 N. J. L . p. 494 and 
in Dodd vs Una, Supra, which were not final judg· · 
ments as is meant or intended by the statute which 
allows appeals to the Court of Errors and Appeals 
from final judgments, then an appeal from the Su-
preme Court which orders a party to furnish answer::,; 
to a demand for particulars to a defendant, should also 
be appealable to the Court of Errors and Appeals as 
the appeal in both of the cases that is from a contempt 
order and an order to furnish particulars would be in 
the same category, and what is sauce for the goose 
should also be sauce for the gander. 

If the plain ti ff in this case should wait till the 
final disposition and final judgment of the trial in this 
cause and then appeal fr om the orde ·r of the Supreme 
Court which ordered and required the plaintiff to fur-
nish answers to defendant's demand for particulars. 
then the damage to the plaintiffs case would already 
have been accomplished for the names of his witnesses 
would already be in the possession of the defendant. 
which is just the thing the plain ti ff is attempting to 
withhold by this appeal from the Supreme Court to the 
Court of Errors & Appeals. 

H the plaintiff has to proceed to trial and give the 
names of his witnesses to the defendant the damage 
to the plaintiff's case which the plaintiff is trying to 
prevent would already result 'and the information 
which the plaintiff argues the defendant is not en-
titled to vvould have to be in the hands of the defendant 
before the plain ti ff could proceed tb trial, and if the 
plain ti ff under the statute concerning appeals from 
final judgments c0uld only appeal after the trial and 
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final judgment in his case, then his appeal to the Court 
of Errors and Appeals from the order of the Supremt' 
Court requiring him to answer the defendant's de-
mands for particulars would be of no consequence 
and would be an argument merely on a naked techni-
cality, to wit, whether the Supreme Court committed 
error in ordering the plain ti fis to ans.wer the def end·-
ant' s demands Nos. 28. 29 and 30. In other words 
what benefits would enure to the plaintiffs or in whar 
respect would they profit if the names of their wit-
nesses had to be given to the defendants before they 
proceeded to trial and then after trial and final judg-
ment they apppealed to the Court of Errors and Ap · 
peals from the order of the Supreme Court requiring 
them to give to the defendant the names of their wit-
nesses or answer the defendant's demands Nos. 28, 29 
and 30 in their demands for particulars. 

The plaintiffs do not desire to appeal a naked 
technicality but are in good faith attempting to with-
hold the names of their witnesses from the defendant 
because the nature of their case, ( a mal practice case_) 
dictates to them that if the defendant gets the names 
of their witnesses (doctors) t!:le nature of their case 
will be in the hands of the defendant, and that valu · 
able information of the plaintiffs will be within the 
knowledge of the defencfant. 

The Court will please not Ruie 94 of the Supremf'. 
Court Rules which gives authority to Supreme Cour~ 
Commissioners to ma t e orders in respect to bills of 
particulars and other preliminary matters before trial. 
This rule a1so allows an appeal from such an order 
after final judgment. If an appeal lies from an order 
of a Supreme Court Comm1ssioner, which pertains tu 
bills of particulars, it vvoulcl seem that an 3.ppea! 

..... 

5. 
would also lie from an order of a Supreme Court 
Justice or the Supreme Court which pertains to bills 
of particulars. The whole question of the appealabil-
ity of the rule of the Supreme Court is whether or 
not an appeal lies before the entire case is disposed of 
on its merits or whether an appeal lies before a verdict 
and judgment has been arrived at. 

In other vvords, the question seems to be whether 
or not under rule 94 this appeal is premature and the 
appellants contend that rule 94 should be relaxed in thi:; 
case, as very serious damage will be done to the ap-
pellants' case if they have to go to trial and give the 
names of their wfrnesses to the appellee. Our Courts 
have held time and time again, that the rule of Court 
are mere guides for the Court's procedure and are 
not absolute and impregnable and will be relaxed and 
dispensed with to make the ends of justice meet. See 
the cases of Camden & Amboy R. R. Co. vs. Steward, 
21 N. J. Eq. at page 487 last paragraph and 1st and 
2nd paragraphs on page 488. Also the case of Green -
ville & Hudson Railway Co. vs. Grey, Atty-Gen. 62 
N. J. Eq. 768 last paragraph. 

POINT 2. 

THE SUPREME COURT COMMITTED ER-
ROR IN ORDER 'ING THE PLAINTIFFS TO 
FURNISH TO THE DEFENDANT FURTHER 
PARTICULARS BY WAY OF FULL ANSWER 
TO THE SPECIFIC INQUIRIES MADE IN DE-
FENDANT'S DEMANDS Nos. 28, 29 and 30 AS 
I IDICA TED IN THEIR OPINION FILED IN 
THIS CAUSE JANUARY 18, 1928. 

The Supreme Court in its opinion ( S of C p. 39 
L. 15-25) held that "a bill of particulars has a twofold 
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effect of informing the defendant with relation to the 
details of the plaintiff's case with a view of preparation 
of a proper pleading in reply to the complaint and also 
of limiting the plaintiff's proof on the trial as well as 
apprising the defendant what is proposed to be ~et up 
(in this case by way of consequential damages) to the 
end that the defendant may prepare a proper defense." 

The Supreme Court failed to decide whether or 
not the plaintiff 's complaint was broad enough to 
apprise the defendant what was proposed to be set U[) 
by the plaintiff, by way of consequential damages, and 
the Supreme Court failed further to decide whether or 
not the plaintiff 's complaint was broad enough to ap-
pri se the defendant and inform the defendant of the 
scope of the plaintiff 's claim to permit the defendant 
to answer thereto. 

H ow could the Supreme Court order the plaintiff 
to answer the defendant 's demands for particulars , so 
that the plain ti ff could inform the defendant with 
relation to the details of the plaintiff's case with a. 
view of preparation of a proper pleading by the de-
fendant in reply to the complaint, as well as apprisin g 
the defendant what is proposed to be set up by way ot 
consequential c1amages, if it did not decide or holr:l 
that the plaintiff's complaint was not broad enough 
to an swer that purpose and one of the arguments why 
the plaintiffs objected to answer the defendant's ~e-
mands in the Supreme Court was because the plam-
ti ff s claimed that their complaint was broad enough to 
appri se the defendant of the scope of the plaintiff's 
claim in order to permit the defendant to answer there-
to. (S of C p. 13) . 

In other words the Supreme Court ordered that 
the plaintiffs give certain information to the defend -
ant by way of an swers to particulars without decid-
ing whether the plaintiffs complaint fulfilled that 
purpose and in this the appellant argues the Supreme 
Court committed error. 

7. 
Now as to that part of the opinion of the Supreme 

Court which holds that the defendant is entitled to 
have the plaintiff answer his demands for particular~ 
because such an answer by the plaintiff to the defend-
ant's demand would limit the plaintiffs proof on the 
trial, the plaintiff argues for that reason the Supreme 
Court committed error in ordering the plaintiff appel-
lant to answer the defendant's demands for particulars, 
because it's an elementary proposition of law that the 
plain ti ff would be limited at the trial to those facts 
which he pleaded in his complaint, and that only those 
issues would be entit1ed to be heard at the trial which 
were alleged in the complaint, see case of Dellabell o 
vs Central R. R. Co. 99 N. J. L. p. 348 . 

In other ·words the Supreme Court held that the de-
fendant was entitled to have the plaintiff answer hi ·5 
deman·cls for particulars, so that the plaintiffs proof 
would be limited at the trial and if that is one of the 
reasons of the Supreme Court for ordering the plain-
tiff s to answer the defendant's · demand for particulars . 
its order and judgment in that respect was error, be -
cause as a matter of law, the plaintiffs could go nl) 
further in their proof than they had already gone in 
their complaint, and therefore, that reason for re-
quiring the plaintiffs to answer the defendant's par· 
ticu!ar s is ,~rithout substance. 

The next reason in the opinion of the Supreme 
Court ( S of C p. 39 L. 15-25) as to why the plain-
tiffs must answer the defendant's demand for par-
ticulars was, "TO JiHE END THAT THE DE-
F END ANT MAY PREP ARE A PROPER DE-
FE NSE," and this the ·appellant now ar gues is legal 
err or, because the Supreme Court overlooked a mater-
ial part of the opinion in Dixon vs Swenson reported 
in 127 Atl. Rep. 591 at p. 593, 2nd column, 2nd line 
fro m top of page which held "The history of our 
statut ory legislation on the sutbject of bills in case-; 
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upon contract down from the year 1799 emphasize:-; 
and illustrates, THAT THE FUNCTION OF A 
BILL OF PARTICULARS WAS NONE OTHER 
THAN TO FURNISH THE PLEADER WITH 
INFORMATION SO THAT HE WOULD BE EN-
ABLED TO FRAME HIS PLEADING IN DE-
FENSE OR REPLY." 

The Court will please note · that the case of Dixon 
vs Swenson states that the pleader is entitled to a bill 
of particulars in order to get information to enable 
him to frame his PLEADING in defense or replv 
and the Dixon case nowhere holds that a pleader i~ 
entitled to information to prepare a proper defense a.:; 
contra distinguished from preparing pleadings in de-
fense, in other words the Dixon case holds that all 
you're entitled to get in a bill of particulars is in-
formation to he'.p you prepare proper pleadings and 
not information to help you prepare your defense, anc~ 
the Supreme Court in the appellants case held that 
the defendant was entitled to information not only t:) 
aid him in preparing his pleadings. but also to aid him 
in preparing his defense and this the appellant argues 
was legal error. 

The Supreme Court in the appel'ants case also helrl 
in its opinion ( S of C p. 39 L. 30-34) that there was 
no difference between a contract case and a tort case 
as far as the furnishing of particulars was concerned. 
and if that is so, the common-law as to furnishine; 
hills of particulars still holds !?"ood in New Jersey. By 
the 10th article of the Constitution of 1844, it is de-
clared that the common-law and statute laws now in 
force shall remain in force until they expire by their 
own limitation, or be altered or repeale ::1 by the Legis-
lature. 

Since the adoption of the Constitution of 1844, the 
legislative enactment in regard to such bills of particu-

9. -

Jars and actions upon contract, broadened the com-
mon-law rule and practice by extending the right to 
demand a bill of particulars to a plaintiff before filina 
his replication, but in no sense has there been an e; 
tension by statute or Court rule as regards bills of 
particulars in tort cases. 

The case of Taylor vs Harris . 4 Barn & Ald. 83 
ref erred to in \i\T atkins vs Cope 84 N. J. L. p. 147, as 
illustrative of the common-law doctrine relatino· to 
bills of particulars makes it plain that the sole fun;tion 
of particulars in a case upon contract was to enable 
the litigant demanding such particulars TO FRAME 
HIS ANSvVERING PLEA OR REPLY, AS THE 
CASE l\lIA Y BE, and so it was held in the case of 
Mowbray vs Schuberth, 13 East. 508; and Derry vs 
Lloyd, 1. Chitty 395. and these three cases and their 
doctrines have been cited and quoted with approval i11 
the case of Dixon vs Swenson, supra, and if it is true 
that there is no difference between a contract case 
and a tort case as regards bills of particulars as was 
held by the Supreme Court in its opinion in the ap-
pellants case ( S of C p. 39 1. 30-34), then the com-
~1011-lav,, rule as relates to the purpose of bills of par-
ticulars as outlined in Taylor vs Harris and Mowbray 
vs Schuberth and Derry vs Lloyd as quoted in Dixon 
vs Swenson should prevail and the Supreme Court 
in the appellants case committed error in stating ancl 
deciding that the defendant was entitled to have his 
demand for particulars answered by the plaintiffs 
because he was entitled to have information to prop-
erly prepare his defense as contra distinguished from 
pleadings in defense. 

In the case cf \Vatkins vs. Cope, supra, it was held 
that a party litigant was not entitled to the names of 
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witnesses in answer to interrogatories. A demand for 
a bill of particulars is much more broader i~ its sco~::! 
than a deman d for answers to interrogatories, and 1 f 
a party litigant is not entitled to the names of wit-
nesses in answer to inter rogator ies, surely he cannot 
get the same by a demand for a bill of particulars. The 
case of Heppard vs Carr cited by Supreme Cou:t ha.s 
been practically over-ruled by the case of W atkms. vs 
Cope, supra and the Supreme Court under the d~ctrme 
of Stare Decisis should have followed vVatkms vs 
Cope. 

For all of whic h reasons, the appellants respect-
fully submit that the order, judgment and rule of the 
Supreme Court be reversed and for nothit:g holden 
and that the defendant's demands Nos. 28, 29 and 30 
in his bill of particulars be denied. 

May Term 1928 
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LOUIS C. F RIEDMAN, 
Attorne'\ , of P laintiffs. 
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Of Counsel. 
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POINT I. 

This appeal should be dismissed because an 
appeal will not lie in an action at law from an in-
terlocutory rule until after final judgment. 

The appeal is from a rule, made by Part III 
of the Supreme Court after argument, directing 
the appellants (plaintiffs) to furnish the def end-
ant ( appellee) particulars as to three specific in-
quiries demanded before the defendant had an-
swered the complaint. The opinion of the Court 
is found, case, page 37, seq.; the rule, case, page 
41 ; the particulars demanded, Case, page 35, seq. 

This appeal is in violation of the statute relat-
ing to appeals and contrary to the uniform deci-. s10ns. 

Section 1 of the act entitled "An Act respect-
ing Wr its of Error" is as follows : 

" That a writ of error shall not be granted 
or issued in any case, until final judgment is 
ren dered.'' C. S., p. 2207. 

An appeal is now substituted for a writ of 
error, Practice Act, Sec. 25, and that statute pro-
vides that: 
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'' In lieu of a writ of error an appeal may 
be taken in any case in which the appellant 
would heretofore have been entitled to that 
writ.'' 

There has been no modification by the Practice 
Act of the rule that a writ of error (now an ap-
peal) cannot be taken from an interlocutory rule 
until after final judgment, and there is no au-
thority for such an appeal at common law. 

Young v. Broad, 84 N. J. Law 770; at 771.; 
Sentliffe v. Jacobs, 84 N. J. Law 128, at 

130; 
Wheat v. P. S. Gas Co., 97 N. J. Law, p. 

584. 

The law is stated by Chief Justice Beasley in 
Cooper v. Vanderveer, 47 N. J. Law at 179, speak-
ing for this court in the following language: 

'' Even if the order in question could be 
put under the cognizance of this court, such 
course could not be taken until after final 
judgment. A writ of error will not ru1: until 
the conclusion of the course of law 1n the 
court of first instance. The most serious 
vexation and delay would be attendant upon 

· the opposite rule." 
Subsequently the rule was re-stated by Justice 

Swayze in Van H oogenstyn v. D., L ct W. R. R. 
Co., 90 N. J. Law 190, speaking for this court, as 
follows: 

"That there could be no relief by writ of 
error until after final judgment is elementary 
learning. Courts of law do not permit the 
intolerable delay and expense that would 
arise if interlocutory appeals were permitted 
from every order that might be incidental to 
the progress of the cause.'' 

This rule is again stated and applied by this 
court in Salmons v. Rugyeri, 5 N. J. Advanced 
Reports 886 ( not yet officially reported). 

. . - - ..... 
' 8 

The plaintiffs argue that as certain contempt 
proceedin gs have been reviewed by this court-
citing the Verdon case and Dodd v. Un~that 
there is an "analogous legal situation involved, 
to wit: 'the appealability of an order or judg-
ment of the Supreme Court which in itself is not 
a final judgment of the entire case but is only 
final as to an intermediate step in the proceed-
ings.' '' 

A rule that "is only final as to an intermediate 
step in the proceedings'' has not the quality of 
finality required by the statute above quoted: An 
adjudic ation in contempt is final within the mean-
ing of the statute, and a proceeding for .contempt 
is regarded as a distinct and independent suit; 
Bouvier, Vol. 1, Title ''Contempt.'' 

It is next argued in the brief we are answering 
that if plaintiff cannot now appeal from this rule 
but must await final judgment he will suffer an 
irremediable injury, because the question would 
be then '' a naked technicality.'' 

It is unnecessary to inquire what would be the 
positi on of the plaintiff if judgment went against 
him and he took an appeal and could show that 
the granting of the rule by the Court was erro-
neous and he had suffered material injury there-
by. 

There are many instances in which intermedi-
ate rules cannot be reviewed even after final 
judg ment. Striking out a sham plea is an il-
lustrat ion; 1.1!/ ershon v. Castree, 57 N. J. Law 484. 

Finally, it is argued that inasmuch as by Rule 
94 of the Supreme Court giving authority to com-
missioners appointed to make orders in respect to 
bills of particulars and other preliminary matters 
before trial the rule allows an appeal from such 

' an order after final judgment, and inasmuch as 
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the Court has power to modify or relax ·its rules, 
therefore, the Court in this instance should relax 
Rule 94 to _·meet the appellant's case. But the 
appellant forgets that the provision in Rule 94 
as to an appeal from an order after final judg-
ment is but a reiteration of Section 1 of the act 
relating to writs of error quoted above, and that 
the Court is not asked to relax a rule but is asked 
to ignore the statute which confers upon it juris-
diction on appeal. 

POINT II. 

The rule of the Supreme Court ordering full 
answers to the particulars demanded was not er-
roneous. 

There is little, probably nothing, that the de-
. fendant can add to the per curiam opinion of the 
Supreme Court, in which that court held that the 
particulars demanded were proper and should be 
furnished by the plaintiff. That opinion, which 
is reported in Volume 140, Atlantic Reporter, 
page 17 (not yet officially reported), is found at 
case, pages 37 -40. 

If the Supreme Court is reversed, it can only 
be upon the ground that the function ~of a bill of 
particulars in a tort case is solely to allow <)e-
fendant to plead and that it is no proper part of 
the function of a bill of particulars to furnish 
defendant with information as to plaintiff's case 
for the purpose of permitting defendant to intelli-
gently prepare a proper defense. The plaintiff 
cites no authority either in New Jersey or else-
where for the proposition that in a tort case a 
bill of particulars is so limited. 

There is no such limitation on the use of a bill 
of particulars in tort cases. 
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In Watkins v. Cope, 84 N. J. Law 143, the Su-
preme Court held that interrogatories were not . 
the proper method . of inquiring as to damages. 
It went on to add that the proper method of such 
inquiry was by demanding a bill of particulars. 
The particular interrogatories, as to which this 
statement was made, were those asking the names 
of the persons in whose presence slanderous state-
ments were uttered. Watkins v. Cope is, there-
fore, authority in favor of the rule made by the 
Supreme Court in the instant case. Wat kins v. 
Cope has never been criticised or overruled 
and Wat kins v. Cope far from '' practically over-
ruling" Heppard v. Carr, 12 N. J. L. J. 186, 
which is also authority for granting the rule in 
this case, on the contrary cites II eppard v. Carr 
with approval. 

Dixon v. Swenson, 101 N. J. Law 22, is no au-
thority for denying the particulars in the instant 
case. In the first place, Dixon v. Swenson is dis-
tinguishab le as a contract case. Secondly, in 
Dixon v. Swenson all that was decided was that 
it was not within the power of the Justice to 
grant a rule for particulars after issue joined. 
The Court expressly based its determination on 
this limited point and not on the impropriety of 
the particulars demanded. On this point, we 
quote from the opinion of Mr. Justice I{:alisch 
at page 25: 

"It is not questioned but that the defend-
ant was entitled to apply for a more specific 
bill of particulars, if no answer had been 
filed, and that the justice to whom the ap-
plication ·was made could within the exercise 
of a sound discretion, grant or refuse the 
application.'' 
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It follows, even if the ruling of the Supreme 
Court were the proper subject of an appeal, that 
the ruling should be affirmed. 

Respectfully submitted, 

EDWARD M. and RUNYON COLIE, 
Attorneys of Defendant. 

EDw ARD M. CoLrn, 
RUNYON CoLrn, 

Of Counsel. 




