Court of WA

Thomas Reaney,

Plaintiff-Appellee,

VS. On Appeal.

The Central Railroad Com-!
pany of New Jersey,

Defendant Appellant.

brief for appellant.

This appeal brings up for review a judgment ob-
tained by plaintiff below in an action brought to
recover damages for injuries received by him while
walking on a way over defendant’s property leading
from its ferry on the westerly bank of the Hudson
River to the public streets of Jersey City. The way
is that dealt with in the case of Black vs. C. B.B .,
8 N. J. L. 197. It had the appearance of a public
street and was used by wagons and pedestrians.
Plaintiff had been employed for over nine years in a
building fronting on this way leased by defendant
to plaintiff’s employer (p. 10, line 40; p. 15, line 28;
p. 17, line 38; p. 36, line 29; p. 41, line 20; p. 45,
line 35). . .

The ‘accident occurred shortly after six oclock in
the morning of December 11, 1913. Plaintiff was
on his way home and had proceeded along the way
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a distance of twenty-five or thirty yards when sone-
thing hit hjni and knocked him down. He saw
nothing and heard nothing, but felt something go
over him (p. 22, lire 6; p. 41, line 10). Plaintiff was
the only witness who testified in regard to the hap-
pening of the accident. It appeared, however, that
shortly after he left the building where he worked

six coal trucks went up the way in the direction he
was going. These trucks were being driven at a
gallop and the drivers were hollering. They were
the only wagons which passed over the way between
the time plaintiff left his place of work and the
time he was found after the accident (p. 59, line 1G;
p. 61, line 7).

The negligence alleged was the failure to properly
light this way. The only light furnished by defend-
antwas a single lamp at a point where the way was
crossed by arailroad track.  This larmp was furnished
for the purpose of enabling travelers to osene the
warnings given by the watchman at the crossing.
This lamp was not always lighted and the light wes
out when the accident occurred (p. 20 line 22, p 47
line 6; p. 48, line 24).

Plaintiff knew that there was no light along the
way on the morning of the accident (p. 3, line )
and that wagons went along the way every noming
(p. 36, line 29). When the accident occurred he
was walking in the roadway (p. 22, line 20). Instead
of walking in the roadway he could have walked an
a path along the northerly side of the way separated
from the roadway by a curb (p. 97, line 20 p D,
line 10; p 109, line 25: p. 114, line 5). He could
also have taken a train from defendant’s terminal
to his home (p. 108, line 35; p. 109, line 33).

Motions were made for a nonsuit and for the
direction of a verdict in favor of defendant upon
the grounds that there was no evidence of negli-
gence, that if there was, there was no evidence
showing that defendant’s negligence was the proxi-
mate cause of the accident, and that plaintiff wes
guilty of contributory negligence. These notions
were denied. It is submitted that this wes ernror.
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A.

Defendant was under no obligation
to light this way.

It is admitted that by giving to its private way
the appearance of a public street, defendant had
invited plaintiff to use it, and that defendant’s
liability was the same as if the way were actually
what it appeared to be (Black ws. G. R. Rsupra).
This duty was to use reasonable or ordinary care to
keep the premises in a safe and suitable condition
so that persons using it in reliance upon the invita-
tion would not be unnecessarily or unreasonably ex-
posed to danger (89 Cyc., J53).

But no duty was inposed upon the defend-
ant in respect to the safe use of the way. In the
case of Gleason vs. Boehm, 58 N. J. L., Ifi6, a visitor
to a tenant in defendant’'s house was using a hall
and stairnay which the landlord had retained con-
trd of. M. Justice Magie said:

“ At the trial the claim of plaintiff was that
defendant was guilty of a breach of the duty
he owed her in two respects—first, because the
stairmay was improperly constructed and dan-
gerous, and, second, because there was o light
in the loner hall at the time of the accident.

The Court charged the jury that they were
not to consider the first ground urged for plain-
tiff. This was clearly right, for there was no
evidence upon which a verdict in her favor on
that ground could have been supported.

But, upon the second point, the Court left the
liability of the defendant to the jury, with the
instructions that they were to determine whether
the maintenance of a light in the hall was

to render plaintiff's descent reason-
ably safe, and, if they efound such .necéssity,
that it was defendant’s duty to exercise reason-
able care to maintain a light there.

In my judgment, these instructions improp-
erly enlarged defendant's duty. He was, un-
doubtedly, bound to take reasonable care to
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have the hall and stairway reasonably fit for
the passage to and fro of his tenants and their
visitors. But no duty was imposed upon him
in respect to the safe use of the means ofpassaqge
provided by him. If those means were such as
the rule required to be provided he had per-
formed his duty. If the stairway was fit for
use in ascending and descending, the responsi-
bility of safely using it was upon the person
using it. If to use It safely at night, a light
was regumte, he must provide it and not the
landlord. In Massachusetts it has been held
that when a landlord has rented to various
tenants, parts of a house to which access is o
tained by a common stair, it is not his duty to
remove snow and ice naturally accumulating
thereon, hut the tenants’ duty (Woodsv. Naum
keag Co., 134 Mess. 357). But for an injury
resulting from an accumulation of ice from the
rupture of a water pipe which he Wes bound to
repair, the landlord wes liable (Watkins v.
Goodall, 138 Msss. 533. If in this case, upon
thefailure of natural light, artificial light was
necessary to make the descent of the stairway
safe, | think it was erroneous to place the duty
of providing such light upon the defendant
(Hiltsenbeck v. Guhring, 131 N Y. 674).”

This doctrine has been applied in jurisdictions
where municipalities are held liable to persons in-
jured by defects in streets, and it is accordingly held
that a right of action for personal injuries sustained
in the night time cannot be founded solely upon the
failure of a municipality to light its highways unless
dangerous defects or obstructions exist {28 CYC.,
Uo03; 37 CYC., 291).

Therefore, whether the defendant’s duty waes that
of aland owner, who invites others upon his prem:
ises, or that of a municipality with respect to
streets, it was under no obligation to light the way
on which plaintiff was injured.
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B.

If defendant was under a duty to
light this way, there was no evi-
dence showing* that its failure to do
so was the proximate cause of plain-
tiff’s injuries.

Plaintiff was not only under the burden of prov-
ing facts showing a breach of duty on defendant’s
part, but also that such breach was the proximate
caee of his injuries (Stumpfvs. D, L. & W. R. R.
Co, 76 N. J. L , 153).

There was no evidence in this case tending to
show that the lack of light was the proximate cause
o plaintiff's injuries nor was there any evidence
tending to exclude other probable causes. Ob-
viowsly the accident might have been caused by a
runanay horse or by a vehicle whose driver was
adegp, in neither of which cases could it be said
thet the lack of light was the proximate cause of
the accident.

In the case of Chester vs. Cape May Real Estate
Co, 78 N. J. L., 131, the Court said:

“ It must be conceded that the ﬁé&intiff wes
bound to show something nore t that the
defendant was possibly responsible for the de-
cedent’s death in order to entitle him to a ver-
dict. It was incumbent u the plaintiff, in
the absence of direct evidence of the fact, to
show not only the existence of such possible
responsibility, but the existence of such circum-
stances as would justify the inference that the
death was caused by the wrongful act of the
defendart, and would exclude the idea that it
wes due to a cause with which the defendant was
unconnected. Suburban Electric Co. v. Nugent,
29 Vroom, 658; Stumpf v. Delaware, Lacka-
wanna & Western Railroad Co., 47 Vr., 153;
Houston v. Traphagen, 18 Vr., 23.”

In the case of Austin v. Pennsylvania R. R. Co.,
8LALtl., p. 739, this Court said: ,

“ The defendant appeals to the well established
rule that it is not enough for the plaintiff to
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prove the possible responsibility of the defend-
ant, but he must show the existence of such
circumstances as justify the inference of fault
on the part of the defendant, and exclude the
inference that the damage was due to a cause
tor which the defendant was not responsible
That is the rule, and the plaintiff must prove
Circunrstances which render it probable and
%Itmerely possible, that the defendant’is at

It is submitted, therefore, that since there was no
evidence from which the jury could infer that the
failure to furnish light was the proximate cause of
plaintiff's injuries, defendant’s notions should have
been granted.

C.

Plaintiff was guilty of contributory
negligence.

Plaintiff had used this way daily for nine years.
He knew that it was often totally dark, and before he
left his place of work on the moming of the accidert,
he saw that the light at the crossing, which wes the
only light along the way, was out. He also knew
that wagons used the way every noming. Instead
of using the path on the northerly side of the way?
or going by train, he voluntarily walked in the
roadway. It is submitted that by this conduct he
was guilty of contributory negligence as a matter of
law. Saunders Vs. Smith Realty Co., 86 Atl., W -
Gleason Vs. Boehm, supra.

D.

The judgment below should be re
Versed.
Respectfully submitted,

Charles E. Miller,
George Holmes,

, Of Counsel with Appellant.

17515UJ
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Thomas Reaney,
Plaintiff-Appellee,

VS. At Law.
Appeal.
Central Railroad Company of
New Jersey,

Defendant-Appellant.

BRIEF OF APPELLEE.
Statement of Facts.

Plaintiff at tlie time of the accident and for about
ten years before had been employed by the U. 8.
Express Company (P. 10-11 case), on Johnson Ave-
nue, near the ferry house of the defendant, at Com-
munipaw (P. 11 case). Plaintiff worked on a plat-
form connected with a building owned by tne de-
fendant and leased to the U. S. Express Company,
plaintiff’s employers, by the defendant (P. 47 case).
The platform of the building on Which plaintiff
worked ran adjacent to and parallel with Johnson
Avenue, so-called, for a distance of about 700 feet.
That part of Johnson Avenue which runs from the
ferry house of the defendant to the junction of Jer-
sey Avenue had been for years maintained by the
defendant (P. 21, fol. 10), was the property of the
defendant; was paved by the defendant (Pp. 46-47
Case), and was the only way to get from the defend-
ant’s ferry and from the building leased by the
defendant to plaintiff’s employers, and Jersey City,
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except by walking along the tracks (P. 21, fol.
10). At the place where plaintiff was injured at
the time of the accident there was no sidewalk or
path (P. 16, fol. 10 Case).

That part of Johnson Avenue which ran from de-
fendant’s ferry to the railroad crossing covered a
distance of over 1,000 feet (P. 45, fol. 10 Case) and
from the crossing to Burns Bros, coal pockets an
additional distance of 600 feet (P. 47, fol. 30 Case)
and from Burns Bros, coal pockets to Jersey Ave-
nue about 000 feet (P. 47, fol. 30 Case) in all a
distance of 2,500 feet from defendant’s ferry to Jer
sey Avenue. This road bed had for its entire length
had many years before plaintiffs accident been
paved by the defendant (P. 46, fol. 10 Case), but
at the time of the accident and for a long period of
time prior thereto, the pavement had been allowed
by the defendant to become covered with soft mud
and ashes (P. 38, fols. 10 and 20' Case, P. 75, fol.
20), which muffled the sound of traffic.

It appears that for a long period of time prior
to the accident the defendant had permitted de-
fendant’s passenger drivers of trucks to gallop their
horses in the dark from defendant’s ferrv alonff
Johnson Avenue over and through its property to
Jersey City (P. 107, fol. 40; P. 108, fols. 10, 20, 30;
P. 39, fol. 20; P. 60, fol. 10 Case). Although the
pavement had for months been covered with soft
mud and ashes and although the defendant had per-
mitted the drivers of coal wagons to gallop their
horses from defendant’s ferry along Johnson Ave-
nue, the defendant had failed to furnish any light
along the way except one light at the crossing (P,
47, fol. 10 Case) which was very frequently not
lighted (P. 201fol. 20 Case) and was out at the time
plaintiff was injured (P. 20, fol. 20 Case), although
defendant had assumed to furnish such light as
there was on the roadway (P. 47, fol. 10). When
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there was no natural light the road was so dark a
person could not see ahead at all (P. 88, fol. 20
Case), could not see more than two feet ahead (P.
106, fol. 30 Case). Frequent collisions had occurred
covering a period of a number of years, between
wagons going in opposite directions on the road
(P. TO, fol. 10 Case) which collisions were caused
by the want of light on the road” and that notice of
the darkness resulting in collisions had been given
to the defendant’s watchman on Johnson Avenue, at
the crossing (P. 72-73-74 Case), and to other agents
of defendant.

At about six A. M. on December 11th, 1913, the
plaintiff, who worked nights, left the Express Com-
pany building to go to his home. He walked west
along the south side of Johnson Avenue, and had
proceeded some distance beyond the track crossing
when he was knocked down from behind and a
wheel ran over his arm and leg (P. 22 Case). Plain-
tiff did not hear the vehicle approaching (P. 23, fol.
10 Case), and did not see anything on account of
the darkness (P. 23, fol. 10 Case). After running
over plaintiff the vehicle disappeared, leaving him
lying in the road.

POINTS.
I

Defendant having* furnished a pas-
sageway for its patrons and lessees
and the public was bound by law to
maintain the same Iin a reasonably
safe condition.

Black vs. C. R. R.,, 85 N. J. L., 197.

Phillips vs. Library Company, 26 Vroom,
307.

Siggins vs. McGill, 72 N. J. L., 263.



Defendant did not maintain the way-
in a reasonably safe condition.

It is not necessary to argue that the mere failure
to light the road, standing alone, is sufficient to
charge the defendant with negligence, since it is
contended that the condition of the roadway at the
time of the injury to plaintiff was such that when
there was no natural light, the absence of artificial
light was a negligent omission on the part of the
defendant in view of the dangerous conditions which
defendant permitted to exist. These conditions are
claimed by the plaintiff to be:

(a) The accumulation of mud and ashes on the
stone pavement which rendered the approach of
traffic inaudible.

(b) The failure of defendant to provide a side
walk for pedestrians to use.

(c) The permitting of horses drawing trucks to
“gallop” along the roadway in the darkness.

Evidence on all the above points was given at
the trial and the case was submitted to the jury
thereunder in an able charge by the presiding Judge,
to which the attention of this Court is invited (P.
127 Case).

As Johnson Avenue through the place in ques-
tion was the only way provided and maintained by
the defendant for the use of its patrons and lessees
and their employees to reach the public streets of
Jersey City, the plaintiff claims that the defendant
owed the same duty to maintain the roadway in as
reasonably safe condition as it would any part of
its station which its patrons were obliged to use to
leave the same.
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We do not believe it would be claimed by the
appellant that if obstructions or excavations in the
way existed it would not be a negligent omission of
duty on the part of the defendant to fail to light
the roadway to such an extent that such dangerous
condition would he discernible to its invitees. In
what respect do the conditions at the place of the
accident in the case at bar differ from the case first
referred to? In the first, the dangerous condition
was fixed but was it not just as dangerous to main-
tain a soundless road bed, to habitually permit its
patrons to race their horses over the roadway, all in
absolute darkenss?

The duty of the defendant to prevent the habitual
use of its premises by its patrons and invitees in
such a way and under such circumstances as to
make such use dangerous to other patrons and in-
vitees, is clearly stated in Exton vs. Central R. R.
Co.,-33 Vr.,,p. 7; affirmed, 34 Vr., 356; Dettmering
vs. English, 35 Yroom, 16.

1.
Plaintiff was not a trespasser.

Plaintiff was an employee of the XL S. Express
Company. The defendant had leased to the Ex-
press Company the building where plaintiff worked
and the only way to get from the defendant’s prem-
ises was either to walk along the tracks or to go
along Johnson Avenue. The leasing of premises
carries with it an inplied right of way as an exit
from said premises, and the lesssee when using such
right of way is not a trespasser but is an invitee and
stands in the same position as a passenger leaving
defendant’s ferryboat and using the roadway for an
exit to Jersey City.



6

Black vs. Central R. R. Co., supra.

V.

Tlie proximate cause of plaintiff’s
injury was the neglig-ence of the de-
fendant.

Plaintiff was run over by the wheel of a vehicle
coming up from behind him, knocking him down
and running over his leg and arm (P. 22, fol. 30
Case). It was so dark at the time that one could
not see his hand in front of his face (P. 32, fol. 30).
The vehicle made no noise in approaching owing to
the fact that the pavement was covered with mud
and ashes (P. 41, fol. 10 Case).

It appeared that shortly after the plaintiff left
the building where he worked, six coal trucks went
up the way in the direction plaintiff had gone (P.
61, fol. 10 Case). These trucks were being driven
at a gallop, and were the only vehicles passing the
Express Building, between the time plaintiff left
same and when he was found lying injured in the
road bed (P. 61, fol. 20 Case). These trucks had
regularly been driven from defendant’s ferry at a
gallop up the dark roadway, and no effort was made
to prevent them by defendant (P. 107 fol. 40; P.
108, fol. 10 Case).

The suggestion that the driver of the vehicle that
ran over plaintiff was asleep or that the horse was
running away, is met by the fact, that the wagons
that just left defendant’s ferryboat were under the
control of their drivers, and while passing the Ex-
press Building, the drivers were shouting (P. 61,
fol. 20 Case), which would justify the inference that
the drivers were not asleep, and the witness Mc-
Keon (P. 59, fol. 30 Case) testified that he saw the
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horses in front of the Express Building, and that
they were galloping, not, running away; but in any
event even if the driver had been asleep or had the
horses been running away, yet had the pavement
been cleared of mud and ashes the plaintiff could
have heard the wagon approaching, and if the way
had been lighted he could have seen its approach.

V.

The question of plaintiff's contribu-
tory negligence and assumption of
risk was properly left with the jury.

Plaintiff in walking along the way furnished by
the defendant chose the course which to his judg-
ment furnished the safest way of reaching his home.
Instead of walking along the right side going west
he selected the left side so as to minimize the danger
from vehicles approaching from the rear. He could
have walked on the railroad tracks but considered
the road the safer. If he jhad gone back to the sta-
tion to take a train as suggested by appellant’s
brief he would have been obliged to walk east on
the same roadway under the same conditions.

“Except in a perfectly clear case the Court should
always leave it for the jury to inquire whether there
was such circumspection as under the circumstances
an ordinarily careful man would exercise.”

Quimby vs. Felter, 62 N. J. L., 62.

“Under the doctrine of implied invitation the neg-
ligence of the defendant, as also that of the plaintiff,
were clearly for the jury.”

Black vs. C. R. R., 85 N. J. L,
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Question whether plaintiff exercised ordinary
care one for jury.

Durant vs. Palmer, 5 Dutcher, 544.

Temperance Hall Association vs. Zile, 4
Vr., 260.

Houston vs. Prapbagen, 18 Id., 23.

Itisrespectfully submitted that the
judgment should be affirmed.

GEORGE W. FILES,
WARREN DIXON,
Of Counsel.
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Notice of Appeal.
Filed July 27th, 1915.

pew fmeg Supreme "owet.

10
Thomas Reaney,
Appellee,  Action at Law
Ve Notice of Appeal.
The Central Railroad Com-
pany of New Jersey,
Appellant,
20

To George W. Files, ESC].,
Attorney of Appellee,
Sr—

Please take notice that the above named de-
fendant appeals from the whole of the judgment
entered in this cause to the New Jersey Court of
Errors and Appeals.

Charles E. Miller
Attorney for Appellant.

40



Stipulation.
Filed July 27th, 1915.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Thomas Reaney,
Plaintiff, Action at law
VS.

The Central Railroad Com SdPulation*
pany of. New Jersey,
Defendant.

It is hereby stipulated and agreed that the time
within which the above named defendant may serve
and file grounds of appeal, and within which the
Clerk of the Supreme Court may transmit the re-
cord on appeal to the Court of Errors and Appeals
be, and the same hereby is, extended to and inclu-
ding the first day of September, nineteen hundred
and fifteen.

Geo. W. Files
Attorney of Plaintiff.

Charles E. Miller
Attorney of Defendant.



Grounds of Appeal.
Filed August 27th, 1915.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Thomas Reaney,

Appellee, 10
On Appeal.
VS.
Grounds of Ap-
The Central Railroad Com peal'
pany of New Jersey,
Appellant.
To George W. Files, ESC].,
Attorney of Appellee: 20

Sr—
Please take notice that the Appellant will rely
upon the following grounds of Appeal:

1. The Court below denied defendant’s motion for
a non suit.

2. The Court below denied defendant’s motion for
the direction of a verdict in its favor.

Charles E. Miller, 30
Attorney of Appellant.

40



Judgment Record.

Filed Aug. 27th, 1915.
NEW JERSEY SUPREME COURT,

Hudson County.

10 Thomas Reaney, ]

VS.
[>Judgment Record.

Central Railroad Company! George W. Files,
of New Jersey. ] Attorney.

Complaint.

20 Filed March 16, 1915.

Central Railroad Company of New Jersey, the
defendant in this cause, was summoned to answer
unto Thomas Reaney, the plaintiff therein, in an
action at law upon the following complaint.

Summons issued February 20, 1915.

Plaintiff who resides at #359 Woodward Street, in
the City of Jersey City, County of Hudson, State of
New Jersey, says that:—

30 I. On and for a long time prior to December 11th,
1913, defendant, a body corporate, was engaged as a
common carrier of passengers and merchandise for
hire, and did operate and control in connection with
its said business, certain buildings leased to tenants
and a stearn ferry on the north river at or near the
foot of Johnson Avenue, in the aforesaid City and
County, and maintained in connection with said
buildings and ferry, a certain street or highway,
owned and controlled by defendant, for the use of

40 passengers, employees and all persons having busi-
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Complaint.

ness in connection with the said defendant’s business
or the business of its lessees, occupying buildings
on the property of the defendant, as aforesaid, and
which said street or highway was the sole means of
ingress and egress to and from the ferry of the de-
fendant, and to and from the buildings in connec-
tion therewith used by the defendant and its lessees.

I1. That it was the duty of the defendant at such 10
time to keep the aforesaid street or highway in a
reasonable safe condition for the use of all persons
and vehicles lawfully using said street or highway,
and among other things to keep the same suitably
and sufficiently lighted.

I1l. That on said 11th day of December, 1913,
plaintiff was in the employ of the United States
Express Company, which was at such time a lessee
of one of the said buildings owned by the defend- 20
ant, and at or about 6.10 o’clock in the morning of
said day, and while it was dark was leaving his
work, at said building, for the night and was on his
way home and while plaintiff was lawfully proceed-
ing in a westerly direction, upon the aforesaid street
or highway, a horse drawn vehicle, without warn-
ing ran into and over the plaintiff, causing injuries
hereinafter more fully set forth.

IV. That said injuries were caused solely by reason 30
of the failure of the defendant to keep the said street
or highway in a reasonably safe condition in that,
among other things, it failed to properly light said
street or highway at the place aforesaid, so that
moving objects could not be seen in said street or
highway, and also permitted the pavement of the
said street Or highway to become covered with soft
dirt and refuse so that the noise of approaching
vehicles could not be heard and warning given of
the approach of any such vehicles.



6

Answer.

V. That said injuries were caused solely by the
negligence, carelessness and recklessness of the de-
fendant, its agents and servants, and without any
fault, omission or neglect on the part of the plaintiff.

VI. That said injuries consist of compound frac-
ture of plaintiff’sright arm and right leg, and bruises
and contusions of the plaintiff’s body.

10

VIl. That by reason of the said injuries, the
plaintiff was put to a great expense in endeavoring
to cure himself of his said injuries, and was for a
long time prevented from attending to his usual
business, and said injuries will be permanent.

Plaintiff demands as damages $35,000.

George W. Files,
Attorney for Plaintiff.

20

Answer.
Filed March 12,1915.

The answer of the Central Railroad Company of
New Jersey, a corporation of the State of New
Jersey, having its principal office for the trans-
action of business in the City of Jersey City, County
of Hudson and State of New Jersey, says—t

I. It admits that on, and fora long time prior to
December 11, 1913, it was a body corporate and was
engaged as a common carrier of passengers and mer-
chandise for hire, but it denies that it operated and
controlled in connection with its business any build-
ings leased to tenants. It admits that it controls
and operates a steam ferry on the North River but
it denies that its steam ferry is at or near the foot

4Qof Johnston Avenue in Jersey City, Hudson County
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Answer.

and State of New Jersey. It denies that it main-
tained in connection with the buildings mentioned
in the complaint a street or highway. It admits
that it owned and maintained a certain private pas-
sageway for use in connection with its business,
which said passageway was and is private property
of this defendant and which has never been dedi-
cated or relinquished to the public use. It admits
that said passageway was used by persons having 10
business in connection with this defendant and ad-
mits that said private passageway was the sole
means of ingress and egress to and from the ferry
mentioned in the complaint from and to the public
streets of Jersey City.

2 It denies each and every allegation contained
in paragraph Two of the complaint.

3 It has no knowledge or information sufficient 20
to form a belief as to the matters and things alleged
in Paragraph Three of the complaint.

4. 1t denies each and every allegation contained
in paragraphs four and five of the complaint.

5 It has no knowledge or information sufficient
to form a belief as to the matters and things con-
tained in paragraphs six and seven of the complaint,
but it alleges that plaintiff sustained no injuries, 30
loss or damage by reason of any negligence on the
part of this defendant, its servants, agents or em-
ployees.

As a separate defense this defendant says, that
at the time the accident mentioned in the com-
plaint happened, plaintiff was a trespasser on its
private property and he therefore, cannot recover
against this Company because no unlawful or
wanton injury is alleged.

As a separate defense, this defendant says that 40
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Reply.

at the time of the happening of the accident plain-
tiff failed to exercise reasonable care for his safety
in that he failed to observe the wvehicle which it is
alleged struck him although the same was in plain
view and defendant alleges, therefore, that plaintiff
was guilty of contributory negligence barring re-
covery.
George Holmes,

Attorney of Defendant.

Reply.
Filed March 24, 1915.

The plaintiff for his reply to the separate defenses
alleged in the answer of the defendant, says:

He denies that portion of the answer which reads
~as follows:

“ As a separate defense this defendant says, that
at the time the accident mentioned in the complaint
happened, plaintiff was a trespasser on its private
property and he,' therefore, cannot recover against
this company because no unlawful or wanton in-
jury is alleged.

As a separate defense, this defendant says that at
the time of the happening of the accident plaintiff

3Qfailed to exercise reasonable care for his safety in
that he failed to observe the wvehicle which it is
alleged struck him although the same was in plain
view and defendant alleges, therefore, that plaintiff
was guilty of contributory negligence barring re-
covery.”

George W. Files,
Attorney for Plaintiff.



Judgment
Entered July 3, 1915.

This case was tried before Judge William H.
Foeer with a jury at the Hudson Circuit, on June
21st and 22nd, 1915.

The jury rendered a general verdict against the
defendant and in favor of the plaintiff for fifteen
hundred ($1500.00) Dollars.

Whereupon it is adjudged that the
plaintiff recover of the defendant the
$1500.00 sum of fifteen hundred dollars and

10

47.38 his costs, which are taxed at the
o sum of forty seven dollars and thirty
$1547.38 eight cents, making in the whole the

sum of one thousand five hundred
and forty seven dollars and thirty
eight cents.

20
Judgment entered July 3, 1915.
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Thomas Reaney— Direct.

NEW JERSEY SUPREME COURT.

Thomas Reaney

VS.

Central Railroad Co. of New
10 Jersey.

Tried June 21, 1915, before Speer, J., and a jury.

George Files and Warren Dixon for the plain-
tiff.

Charles E Miller and Edwards & Smith for
the defendant.

N Thomas Reaney, sworn.

Direct-examination by Mr. Dixon:

Q Mr. Reany, you are the plaintiff in this suit,
ami where doyou live? A 359 Woodward street,
Jersey City.

Q How dd are you? A. Going on fifty-four.

Q What is your business? A. Well, a freight
handler—or working for express conmpany.

30 Q Working for the express company. And what
was your business in Decermber of 1913; what wes
your business then? A The same business.

Q And for whom were you working in Decemt
ber, 1913? A. The U. S. Expiess Company.

Q How long had you been working for that com:
pany at that tine? A. Well, when they dissolved
I had worked for them about ten years, about that
time, | guess it was around nine years, around that
time.

40 Q W&, that accident happened ayear and a half
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ago; about nine years at that tine? A. Well,
aroud nine years.

Q And at that time where were you working tor
then? A On the platform.

Q Where was the platforn? A. Down on John-
son avenue, .

Q What? A. Down alongside of Johnson avenue
near the ferry. ) 10

Q Johnson avenue near the ferry, in Jersey
City? A Yes, sir.

Q That is near what ferry? A. Well, the Cen-
tral Railroad ferry.

Q AnNd the street there you call Johnson avenue?
A 1 understand, yes—Johnson avenue.

Q What you call Johnson avenue? A. Yes.

Q And you knew it as Johnson avenue?

Mr. Miller: 1 object to that. | suppose what »
he understood it to be would not be very im-
portant. If it is on this passageway that we
own | am willing to concede that, but it is either

1 ona street or not on a street, and what he
understands is not important.

The Court: Well, 1 suppose that all of us
understand what streets are really, and if we
have not actually gone down and investigated
to see if it is dedicated and laid out—all streets
are known by runmor and talk and signs and go
things of that sort. That is all we do know of
them | think I will permit this man to say
that he knew it as Johnson avenue. Then he
may tell how he knew it if he wants.

Mr. Dixon: This is only for the purpose of
identifying the locality.

Mr. Miller: I am willing to concede, if you
want----

Mr. Dixon: Our opening shows what the facts
are—both of them. 40
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Q How far from what you call the ferry wes this
place that you worked? A. Well, the street—it
don't—it extended as far as the street—from the
street to the ferry, that's all; and this building ex-
tended further up then towards this crassing near
where | got hurt.

Q W&ll, the ferry is at the Hudson River, isn't
it, on the Jersey side? A. The North River.

10 Q The North River, yes; on the Jersey sice? A

20

30

40

Yes, sir.

Q And the express platform where you worked
is about how far west of the river or of the entrance
to the ferry house? A. WHEl, that is about twenty
yards or so—the wudth of the street.

Q Away from the ferry to the west? For in-
stance, if you wanted to walk from the easterly ed
of the platform where you were working into the
ferry gates or ferry house in which the wagons came
from the boat, how far would you walk? A. W\AlI,
the ferry house is further off.

Q 1 know, but how far would you walk tonard
the river? A. To go to the ferry house?

Q Going from the platform where you were
working, into the ferry house, how far would you
walk along what you call Johnson avenue toward
the river before you turmed in; how many feet or
yards or miles or what? A. Wkell, Johnson avenue
runs direct to the ferry, and then in going out to the
ferry house you tum around.

Q W&, I understand that. Don’'t you under-
stand English, Reaney? How far would you walk
from the platform—say this is the platform and say
this is Johnson avenue, and you were walking to-
ward the east along Johnson avenue to go into
the ferry house—here is the ferry—now how far
is it from that point to this one where you tum in
to go to the ferry house? How far would you have
to walk toward the east, toward the nwer? A
Well, 1 was about forty yards 1 guess, or so.



13

Thomas Reaney— Direct.

Q About ore hundred and twenty feet, as close
asthat, is it? A. Well-----

Q What? A. About forty yards, or forty—er—
wll, forty yards.

Q That is the end of the platformwhere you were
working then isxright near the ferry house, near the
mer? A Well, about that length.

Q ANd about how long is that platform; how far
doss it go towards the west? A. Well, 1 would put
it down to be about four hundred yards anyhow.

Q About four hundred yards long? A. Yes, sir.

Q ANd the ferry is south of Johnson avenue,
igit it; the Central Railroad ferry; that is south?
A Yes, sir.

Q Now in December, when you were working
there, on which side of Johnson avenue was the
platform located, the south or the north side? A
(n the south side?

Q Onthesouthside? A 1 think it is the south
sice

Q The sane side of Johnson avenue as the ferry,

Q W&ll, if you went from the platform to the
ferry and into the ferry would you have to cross
Johrson avenue or could you walk along without
crossing Johnson avenue? A. You could walk
along without crossing Johnson avenue.

Q The sane side; all right. A. Yes.

Q How near the river does this street that you
cl Johnson avenue run—how close to the river?
A W& it runs right to the—not up to the river,
to the bulkhead.

Q Are there docks there? A. Yes; to the docks.

Q It ends at the docks then on the river, does it?
A WEl, they have ferry slips on the other side of
Johrson avenue; there is no ferry slips right in
front of Johnson avenue.

Q Canyou walk along the river? A. You can

10

20

30

40
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walk alongside the dock—about at the end of John-
son avenue. That is as far as it rurs.

Q Now how far does that go in the other direc-
tion, townard, the west—that Johnson avenue, asyou
call it? A W, it runs up as far as Jersey avence.

Q As far as Jersey avenue? A. Yes, dir.

Q AnNd going up Johnson avenue from your plat-

10 form would you cross any railroad tracks? A, Yes;
there is a railroad track that you had to cross before
—just after you got off the platform, about----

Q And how far away from the platform where
you were working toward the west is the first rail-
road track that you would cross? A. W, about
twenty-five or thirty yards, | should say.

Q A short distance only? A. That distance, from
the end of the platform, the express platform

Q That would be orne hundred and fifty feet,

about? A. Well, about that.

Q Then how far beyond that-—-

Mr. Miller: No; he said twenty-five or thirty
yards.

Mr. Dixon: Oh! Pardon nme. It would ke
about seventy-five to ninety feet.

Q. Now beyond that how far would you go before
you got to the next track? A. Well, there is o
other track crossing Johnson avenue until they
3Dcomre up here to the- until 1 come up this side of
Jersey avenue.
Q Near Jersey avenue? A Where the Lehigh
Valley crosses there.
Q And that is the Lehigh Valley crossing?
A Yes, sir.
Q Now do you know where Burns Brothers
coal pocket is? A. Yes.
Q Where is that with respect to Johnson avenue,
so called? A. Well, it is on the oppoasite side of that
4q street from the side of the platform there.
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Q That would be on the north side of Johnson
aene? Al Yes.

Q And how far west of this first crossing that
you Speak of, the first rallroad crossing? A. From
the platforn?

Q W&, from the platform, or from the railroad
crossing; how far to the west is Burmns Brothers, how
far would you have to walk? A. From there to
Bums Brothers? Well, 1 should say about 275 or
ar280 yards to Burms Brothers.

Q What? A. About 275 to 280 yards from where
I got hurt.

Q We don't know where you got hurt. That is
what | want to find out; | want to find out how far
Burms Brothers is from this first track. A. Why,
that length, about 280 yards.

Q How near is it to Jersey avenue? A. Burmns
Brothers?

Q Yes. A. Quite a distance.

Q Quite a distance from Jersey avenue? A. Yes.

Q Now from the place on the platform where
you were working up to Burns Brothers what was
the character of the surface of the street on what
you call Johnson avenue? A. Well, it was dirty
ad

muddy.
Q Was it paved or not paved? A. It was paved,

ye% With what? A. Blocks.

Q Storne pavement? A. Stone paving, yes, sir. 30

Q And how far up toward Jersey avenue was it
paed? A. It was paved all the way to Jersey
aen.e.

Q With this same kind of paverment? A The
sare kind of pavement.

Q What was that paverment, blocks? A. Block;
store block.

Q About how—--

Mr. Miller: Don't lead him 40
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Q What kind of pavement was it? A Stone
blocks.

Q About how wide was that stone pavenrent?
A. Well, the whole width of the street.

Q We&ll, how wide was that? A. Probably 14 ar
15 yards wide.

Q And was there any sidewalk on the sice of
the stone paverment? A. No sidewalk whatsoever.

Q What was there along the sides of this road
way? A. Well, nothing, only the street and dirt,
that was all that 1 could----
hQ. Anything else besides dirt? A Not down
there.

Q W&ll, was there anywhere? A. Well, further
up the railroad tracks run alongside of it.

Q The railroad tracks run alongside of it? A
Yes.

Q And they conme close in to the paved part, o

Othey? A. Yes, sir,

Q And how near the crossing of the railroed
track does that begin? A. How near the----

Q How nrear to the track crossing Johrnson
avenue do the railroad tracks begin to come in
toward the paverment?

Mr. Miller: | wonder if he understands
this—-

Mr. Miller: 1 object.

A. It turns right around from where they switch
off cars once in a while.

Mr. Miller: One noment. | wonder if the
witness understands that you are referring to
the situation at the time of the accident. You
keep asking him now where the tracks are.

Mr. Dixon: | amasking himas to this tine of

40 the accident.
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Q You understand that, don’'t you; 1 am asking
you to describe the situation at the time of the
accident.  You understand that, don't you? A

Yes; yes.
Mr. Miller: 1 wanted him to understand that.

Q They then come in close to the paved roadway,
which would be, say, west of this crossing? A. iq
This track goes right across the roadway.

Q | know that; and then other tracks you say
care in parallel,with the roadway? A. Yes, sir,
but further over.

Q How nmuch further over? A. Well, | never
nmesasured.

Q About? A. But | would say twenty or twenty-
five yards or so, probably.

Q How long had this roadway been in the condi-
tion that you have described prior to your accident? 2o
A WAL, it was in bad condition pretty near all
that winter.

Q How long had this situation of that street ex-
isted prior to the accident, to your knowledge—that
is the pavement there and the other things you have
described? AL Wel, certainly it was—well—prob-
ably five or six months.

Q How long had it been paved before the acci-
dent, Mr. Reany? A. How long--—-

Q How long had that pavement existed before oQ
the accident? A. | think it is all of eleven or twelve
years before.

Q Yes: several years anyhow, isn'tit? A. Yes;
somewhere about that.

Q What use was nmade of that road to your
knomedge prior to the accident? A. The paving
of it

Q What use was nede of the road to your ob-
servation before the accident; what use was nmaede
of it; what was it used for? A. Well, it was used
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as a public thoroughfare so far as | could see; that
is for wagons and trucks of all descriptions.

Q Used for wagons of all descriptions? A Yes,
sir, going to New York and from New York to busi-
ness.

Mr. Miller: 1 move to strike out the first part,
“as a public thoroughfare.” That is a con
10 elusion.
The Court: | think that is a conclusion of
law. | will strike it out.

_Q It was used for wagons of all kinds? A Yes,
Sir.

Mr. Miller: Now let him tell us.
M Dixon: He did tell.
Mr. Miller: He said it was used for wagons
going to New York.
20 The Court: What was the testimony?

(Testimony on the subject repeated.)

Q How7did those wagons go to New York? A
Well, they went dowm Johnson avenue and went
right around to the Central ferry by way of 23rd
street or Liberty street.

Q Went upon the ferry boats of the Central Rail-
road Company, did they, at this place, the ferry
house? A. Yes, sir.

30 Q And they turned out from this so-called John-
son avenue toward the south to get to the ferry
house? A. Yes, sir.

Q. And how7 far would they have to go toward
the south to get onto the boats? A. To get into the
fﬁ_ﬁ){( house, well, about forty or forty-five yards, 1
think.

Q Well, what else used that road except wagons,
vehicles? A. Well, people has to—that has to go
and come to work orgo to wrnrk and get home, they

40 has to use that road.
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g. People that went to work where? A. Down
tothe Express, or on to the Central Railroad or any
other place they have employment down there.

Q Pedestrians used the road, did they—people
walking? A. Yes, sir, they do—anyone that their
business calls them to do so, to go along there.

vr. Miller: It seens to me that is a conclu-
sion.

Mr. Dixon: As to whether their business calls
them, perhaps is a conclusion. | do not care
anything about the business part.

The Court: Strike that out.

Q People did use the road, didn't they? A. Yes,
gr.

Q And how many used it daily? A. 1 could not
say how many used it.

0. W£ll, about how many? Many or few?

Mr. Miller: | object to that. There is no evi-
dence he has any knowledge of how many.

A W, there is quite a number that use it, that
work for the express company.

Q W&Il, how many work there for the express
compary? A. Oh, probably forty-five or fifty.

Q ANnd what other companies were there down
there whose men used the road besides the express
company? A. Well, no other company that 1 know
of, only unlessthey worked for the railroad company.

Q How many used it—how many railroad enm-
ployees use it?

Mr. Miller: | do not think that is material,

because railroad employees would have a per-
fect right to use it.

A | couldn't be sure. | would—--

Mr. Miller: It would have no bearing on this
case. My objection is that it is immaterial.

20

4
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The Court: It might have some bearing on it
It might show how well wom it was or how
well known as a passageway.

Mr. Miller: 1 concede it was a passageway.

The Court: But he is not obliged to take a
concession if he does not want to. He can
prove the fact.

Mr. Miller: 1 would like my objection noted

The Court: Yes.

Q How long before your accident had you oo
served people using that way? A. Oh, right along,
since it was paved.

.Q What? A. Right along since it was paved.

Q From the time it was paved, did you sav? A
Since the street was graded and paved.

Q And that was several years before the accident
toyou? A. Well, yes.

20 Q Well, besides being graded and paved, wes it
lighted? A. No, sir.

Q Nolights on it? A No lights, no lights an
Johnson avenue all the way up until you cone to
Jersey avenue, only orne light at this crossing, but
It was out as often as it wes lit, and it wes out this
morning.

Q. There was a light located at some crossing? A
That is the crossing | say.

Q The crossing you have nmentioned? A Yes.

30 Q And on which side of Johnson avenue wes
that light located? A. On the----

Q The apparatus located? A. On the west sicg,
I think.

Q W&, it would be north and south, wouldn't?
A. WEll, the south side.

Q Johnson avenue we are taking to run east
and west; then it would be on the south sice, would
it? A. | think so.

Q ANnd how near the paved roadway wes that

10 apparatus located? A. You mean this lanp?
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g. Yes; the lamp, or whatever you call it; what-
eer it was. A. Well, about six or seven yards
franthe roadway.

Q From the roadway towards the south? A. Yes,

Q And was that the only light all the way along?
A That was the only light.

Q How long had you been using that roadway
prior to the accident? A. Well, during my time 10
doan there working for the express company, about
ten years.

Q s there any other way by which you could go
toyour work at the express company except along
this so-called Johnson avenue? A Well, this wes
the gainest way to go; but certainly | could go
alog the tracks, but | thought the street would be
safer to walk along than the track.

Q Is there any other street that would take you
to your place of business excepting this roadway? 20
A No, sir; no, sir.

Q What time did you generally get through with
your work at night? A. Well, 1 generally worked
nights, and | got through at six oclock in the
noming.

Q Six oclock in the moming? A. Yes, sir.

Q Now what was the date of this accident to
yau? A On the 11th of December, 1913.

Q At about what tine? A. Wkll, about 6:10 in
the morning.

Q In the noming? A. Yes, sir.

Q Now just tell the court and the jury if you
please what happened to you; what you did first and
what happened to you onthat noming? A. Well,
gererally at the express company we should punch
in and punch out; that is when we went to report
for work we had to punch a ticket, and the same
way coming home in the morning we had to punch.
Well, when 1 punched | come along and comre off
the platform, walking along Johnson Avenue—- 40

30
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Q Inwhat direction? A. Coming south, 1 think.

Q W&l say toward Jersey Avenue were you
walking? A. Towards Jersey Avenue, yes. Aud
this wagon come behind me----

Q How long did you walk, first? A Well, about
25 OF 26 yards.

Q. From where? A. Towards Jersey avenue from
the platform.

10 Q Didyou get to the track or beyond the track
that crosses Johnson avenue? A At the Jersey
avenue side of the track.

Q You got to the Jersey avenue sice, that is be-
tween the track and Jersey avenue? A. Yes, where
I got hit by the wagon.

Q That iswhat | am getting at. How far hed
you gotten when you got hurt? A. About 25 or 30
yards fromthe platform where | was.

Q On Johnson avenue? A. On Johnson avence.

2 Q And what part of the roadway did you walk
in to the place whereyou were hurt? A. Sir?

Q What part of the roadway did you walk in to
the place where you were hurt? A. Oh, on thesice
of the roadway.

O. On the side of the roadway? A. Yes; tony
left.

Q Onyour left handside? A Yes; going tonard
Jersey avenue.

Q That would be on the sane side of the roed

30 way that the platform wes? A Yes.

Q When you got between the tracks and Jersey
avenue at the place of the accident, what happered?
Q W&ll, a wagon came behind ne, knocked ne
down, and in fact | did not know what happened; |
could not move; and he run over ne.

Q Something hit you and knocked you doan?
A. Broke my leg and arm, and 1 could not nowe,
and he drove away and left ne there, and itwes as
dark as—dark as night; so I commenced hollering.

40 Another man was going-—-
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Q DOid you know anything about the wagon be-
foeit hityou? A. No, sir.

Q Didyou hear it coming? A. No, sir; if 1 had
I would try and get out of the way.

Q Did you see it when it hit you or after it hit
ya? A N, sir.

Q Youdidnot seeitat all? A. No, sir.

0 _\nd never have seen it? A. No, sir; not that o
I know of.

Mr. Miller: Then | mowve to strike out the
statement that a wagon hit him. That is purely
aconclusion. He did not hear awagon or see a
wagon or anything else.

The Court: | will strike the wagon part out.

Mr. Dixon: Wkell, something struck him

Q You say that something hit you and knocked
you dow? A, Yes.

Q What did you feel after it hit you and knocked 20
youdomt? A, Well, 1 could not describe the feel-
ing 1 had. | believe 1 was----

Q W&, did anything go over you? Could you
el what went over you? A. | did

Q What was it went over you? A. Well, |
thought it was a wagon.

Q What did it feel—what went over you and how
dd it go over you?

M. Miller: | nmowve to strike out what he
thought. "0

A It cane upon nme and knocked nme down and

the wheel went over my right arm and right
leg—broke the right arm and right leg.

Mr. Miller: 1 move to strike out the remark
“1 thought it was a wagon,” unless he knows
it was a wagon.

The Court: That part will be stricken out.

M. Dixon: Well he says the wheels wEnt
over him 40
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Mr. Miller: It is a question of whether he
felt something.

Mr. Dixon: He said he felt the wheels go over
his leg and his arm

The Court: That part will stand, that he said
he felt wheels.

Q What happened to you after this thing went
fo over you? A Well, I commenced to hdler, 1

SUpPpPOSE.

Q W&, you know that, don't you? A. Sr?

" You know whether you hollered or not? A
Well, | believe | did, but | was----

Q Kind of dazed? A. | wes dazed at the ting,
and then a man came up to ne; he heard the holler-
ing and he told the watchman to stand by ne----

Mr. Miller: | object—well, never mind.

20 A. —until he would go up stairs to the exqoress
company’s office and report the accident.

Mr. Miller: 1 object to what he told him

The Court: | think I will sustain the odbjec-
tion. It does not tend to characterize the action
in any way; it was simply a report of it

Mr. Dixon: It is soclose to it it seemed to e
it was part of the res gestce.

Mr. Miller: It was not at the exact time of

oQ  the accident.

The Court: It does not have to be at precisely
the instant. Res gestce Mmay extend over a
couple of nonths; but the difficulty in the
point is this, that it violates the other require-
ment of the res gestce rule, that it nust ke
something that arcse out of and characterizes
the accident. This does not tend to characterize

the accident at all.
Mr. Dixon: Well, | do not think it is im

4  portant.
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Q How long did you lie there then? A. Well, |
supose about ten minutes or so.

Q Who was it that came up to you and spoke to
ya? A A man by the name of Jim McEwen.

Q And did the watchman come uy? A. The
watchman came there, | believe he did. 1 could not
say, 1 do not remember.

Q Then after McEwen came up he spoke to the
watchman and then went away? A. He wanted---- 10
Q | don't care about that. What did Jim Mc-
Brend? A He wanted the watchman to watch

rre.___

Q | do not care about that. What did he d3?
A He went upstairs.

Q He went away from you? A. Upstairs to the
express company’s office to report the accident.

Q He went away fromyou? A. Yes, sir.

Q Did anybody core after he went away? How
dd they get you away from the spot where you 20
fdlI? A | couldn’'t say exactly.

Q Did you become unconscious? A. No—I was
unconscious—I mean | was conscious.

Q You were conscious? A. Yes, dir.

Q How did you get away from the place where
yau fell or where you were run over? A. Well, |
coud not say who carried ne across the street on
the other side of the street.

Q But somebody carried you over, did they? A.
Yes, dir. , 30

Q Ore or nore nen? A. More than ore.

Q Carried you across the street? A. Carried me
aorcss the street.

Q What did they do to you over there? A. They
lad me down there in one of the railroad shanties
until the ambulance came and picked me up.

Q How long did you lie there? A. | would say
about six or seven minutes.

Q Then an anmbulance came and took you away?
A Yes, sSir. 40
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Q And took you where? A. To St .Has
Hospital.

Q When they got you to St. Francis Hospital
what did they do with you? A. Wkll, they left ne
there—they washed nme and cleaned ne first thing
and they set my leg and arm

Q Put you to bed? A. Put ne to bed, yes.

10 Q Setyour legand am? A. Yes, sSir.

20

30

Q Set your leg and arm thesameday? A. W,
no; that was—it was over a week afterwards when
they set the arm, but they bandaged it up—pout
splints on it.

Q From the time these wheels ran over you up to
the time you got to the hospital did you suffer any
pain? A. Yes, sir.

Q Whereabouts? A. Ch, my! | was raving with
pain.

Q Where was the pain? A. In nmy leg ad aim

Q Any other part of your body besides your leg
and am? A. Well, | had that feeling, | suppose—
I couldn’t exactly say whether it was ancther part
of my body or not; but 1 was in a bad shape. |
couldn’t be no worse.

Q You felt pretty sick, hey? A Well, vyes; |
did, yes, sir.

Q When you got to the hospital and they put you
to bed did you continue to have pain? A. Yes, dir.

Q How long a time did that pain last? A. W&lI,
I raved with the pain there sometines.

Q How long a time did the pain last? A Until
such time as—if the doctor had the bandage too
tight on the leg he would have to conme and loosen
it a little. The same way on the arm; if it wes the
breadth of an inch out of the way | would be hurt
all over with the pain.

Q How long did they keep you in bed in the
hospital? A. About three nonths, from the 1ith

40 of December to the 7th of March, with the exception



27

Thomas Reaney— Direct.

about a week 1 was—they had me up before | left
the hospital.

Q And you left the hospital on the 7th of March?
A Yes, Sir.

Q How long was your leg in splints or bandages?
A It was until the—about the—well, I would say
about the 25th of February—20th or 25th.

Q How long was your arm in splints or bandages?
A \W\Ell, that was only about one day difference in
taking them off.

Q What part of your arm was broken? A. Right
there (indicating) between the elbow and the
shoulder.

Q Onyour right am®? A. On my right arm

Q And what part of your leg was broken? A
Just below the knee, the right leg.

Q What were your wages before the accident?
A My wages, sixty dollars a month.

Q Paid by the nonth? A. No, sir; every tvvo
weeks.

Q But at the rate of sixty dollars a nonth? A
Yes, dir.

Q How long had they been such before the acci-
dent; how long had you been getting $60 a nonth?
A WEI, 1 was getting it about three years.

Mr. Miller: Three years?

A A previous to that | got $5. And first, when 20

| started there, $50.

Q Now after the accident did you go back to
work? A. Yes; | went back the first of June, 1014.

Q Jure following the accident? A. Yes, sir.

Q Why didn't you go back before that? A. Wall,
I was not able.

Q What was your condition from the time you

got out of the hospital in March until you went
to-——-

(Interrupted by adjournment for recess.)

40
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Q (continuing) until you went back to work?
A. Well, | was around on crutches pretty near dl
the time, only until—well, about the first of I\/ava’

, | threw-—

Q. You went back towork in June? A | wert
back to work in June, yes.

Q. During that period of time up to the time you
went back to work did you suffer any pelrf? A

10 WA, 1 did, sir. .

Q Where? A. All the time, both in the leg ad
in the am

Q And have you suffered pain up to the present
time? Do you now? A. Yes, sir; yes, sir.  When
I exercise it too much the leg or the arm—that is
working.

Q Where do you feel the pain in your leg ad
am? A. In the shoulder and the knee.

. Is that a constant or an infrequent pain? A
20 Co(rgne and go. e X

Q And about how often do you get that? A
Well, it will be every night while | am working;
when | get at ease, why, it gives ne a little ease-
rests it.

Q After you got up out of bed and started to
walk did you find your power to walk interfered
with in any way? A. Oh, yes; yes.

Q How? And in what degree? A WEl, | was
not able to walk without the assistance of crutches

30 in the hospital and after | got out of the hospital
until about the first of May.

Q Didyou use orne or two crutches? A. | dd
use crutches as soon as | got out of the hospital.

Q Oneortwo? A. Two crutches.

Q And you used those until May; since that tine
have you been obliged to use crutches? A No, sir.

Q. Can you now walk as readily and easily as you
could before the accident? A. No, sir.

Q Why not? A. Well, the leg affects ne; it is

40 stiff in the knee, and it is short.
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Q Short? A. Yes, sir.
Q Doyou have a limp whenyou walk? A. Yes,

S"EQ You walk with a linp? A. Yes, sir.

Q How about your arm; have you recovered the
full use of your am®? A. Well, not as it was be-
fare it got broken.

Q In what way can'tyou use it as you did before
itwes broker? A, Well, | can't put it up only like 1°
thet (illustrating); | can't bend it.

Q You cannot get it up as far as you did. Does
it pain you while you work? A. Yes, it does.

Q Isthere any deformity in your arm that is
noticeable—any break that you can either see or
fed? A Well, you can feel where the borne was
brden

Q How about your leg; does that appear?
A The same way.

Q When you went back to work how much did 20
youget? A The same salary as when | got hurt.

Q And have you been able to work steadily since
you went back to workk? A, Well, no, not steadily.
Qe in a while | take off and rest.

Q How frequently has that happened? A \W&ll,
soTetines a couple of times a month.

Q And how long would you have to take off?
A 1 will take off anight to rest myself.

Q AnNd did they take anything off of your salary
far that vihen ybu were away? A. While | was 30
lying in the hospital?

Q No; When you were off for a night or two?
A Oh certainly; when | am off 1 am not paid.

Q Now, from the time that you were injured, in
Decenboer, until you went back to work in June, did
the express company pay you your salary? A. They
paid me a part of the tine.

Q What part of the time did they pay you? A.
Wp to the first of May.

Q Hn? A. Up till the first of May. 40
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Q How much did they pay you during that time?
A. At the rate of sixty dollars.

NS Up to the first of May« A. Up to the first of

y.

AQ And that was done under the Compensation
C —

Mr. Miller: 1 object.

10 Q The Workmen’s Compensation Act?
Mr. Miller: 1 will withdraw the objection.

A. Well, | cannot say.

Q You do not know? A. | don't suppose they
need to give ne the full----

Mr. Miller: | object to what he supposes.

Q Never mind. What were your duties there at
the time of the accident; what did you do before
20 that? A. Handling freight on the platform
Q AnNd where did that freight go to? A It went
all over.
Q | do not mean ultimately; | mean immediately.

What happened to the freight? You say you
handled it; how did you handle it? A | sorted
freight and put it in cars and shipped it out to
tparts of Jersey and different parts of the coun
ry.,
Q These cars you put it in were cars of the Cen
30 tral Railroad?

Mr. Miller: 1 object
A. Yes, Sir.
Mr. Miller, Let him tell it

Q What cars were they? A. Central Railrcad
Company.
Q Ontheir tracks? A. Ontheir tracks.

40 Mr. Miller: | object to that.
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Q Were their tracks alongside the-—-

The Court: What did you object to?

Mr. Miller: The statement of Mr. Dixon that
the cars were on the Central Railroad tracks.

The Court: All right; the statement and the
answer to that statement are both stricken
out.

Q Where were these tracks upon which you put 10
the height? A. Alongside of the platform of the
express company.

Q Of the express company? A. Yes, sir.

Q Alongside the platform? A. Yes, sir.

Q And on which side? A On the west side.

Q The south side, do you mean? A. The south
sice.

Mr. Miller: He said west side.
Mr Dixon: Well, he always says west side.

Q Now we have assumed Johnson avenue east
and west.  On which side of the express platform,
which ran the same way as Johnson avenue, were
these tracks, toward Staten Island, were they? A
It is on the west side, | think.

Q Toward Greenville? A. It istowards the depot.

Q Towards the depot; all right. That was the
yards of the Central Railroad Company? A. Yes,
Sir.

Mr. Miller: 1 object to that.

The Court: Objection sustained. First, the
question is leading, and secondly it involves a
conclusion of law-ownership and title.

Mr. Dixon: | think by the opening of the de
fendant and by its answer it admits that the
property-----

The Court: If it does then the proof is inad-
missible on it.

Mr. Dixon: No, not as to identity; it admits
the ownership of that property.
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The Court: He cannot be permitted to identify
the thing m the pleadings with the thing on the

STMr Miller: fhﬁlor{s‘t 1r(r)1t|r1t<5’ethe witnes%nr\é\é“[?fﬁ/q
ing to the facts, but | object to having Mr
Dixon testify to them.

.. The A°"rt: ob,jects to your leading ques-
ton. Thatis the point as | understand it ~ He
does not object to the witness saying it.

Q How wide was that platform? A About
ei%teen yards, | guess—seventeen or eig?teen
yards.

Q And the cars that you loaded the freight on
how near to the platform did they come? A Right
to within about a foot of the platform,—put planks
down and run the freight in by truck,

20 Q And do you know whether those tracks are

40

tracks that run into the same yard from which the
tracks that go in to the depot of the defendant com-
pany run? A. Well, they run—when the cars are
loaded they run them out into the yard and back
them down to the depot and make up a train when-
ever they are going to.

Ql. Which depot do you mean? A. The Central
Railroad depot.

Q Now you said that at the time of this accident
to you the place where you were was as dark as
night. A Yes, sir.

Q What do you mean by “as dark as night?”
How dark was it and how far could you see? A
That I couldn’t see my hand if I put it up before me.

Q. And for how long a distance was the road in
that darkness from the express platform that you
left up to the time that you got to the place of the
accident? A Well, it was dark all the way up to
Jersey avenue with the exception of-——-

@ That same state of darkness was along all the



3

Thomas Keaney—Direct.

way, was it? A. Yes, sir, with the exception of a
light at the Burns Brothers coal yard.

Q How has your general health been since the
accident? A. Well, excepting that | am nervous
and | cannot perform my duty the same as | did
do.

Q Your what? A. | cannot perform my work
the same as | did do. 10
Q, What was your health before the accident? A.

My health was good.

Q Did you have anything the matter with your
arm or leg? A. No, sir; not before the accident.

Q Who attended you in the hospital, do you
know? A. Yes, sir.

Q. What doctors? A. Doctor Galloway and
Doctor Friele.

Q Do you know who set your arm and leg? A.
Well, Doctor Galloway and Doctor Friele set the g
leg; Dr. McLaughlin— heard he is dead—he set
the arm.

Q Doctor McLaughlin is dead now? A. Sol am
told.

Q And where is Doctor Galloway? A. Doctor
Galloway is out in Texas now.

Q Will you exhibit to the jury your arm? A.
Yes, sir.

Q Let them look at it and feel of it where it was
broken. Step down and show the jury where the 30
break was and what can be felt, if anything. Just
show them.

(Witness exhibits his arm to the jury.)

Mr. Dixon (To a juror.) Do you feel the
break there anywhere—the protruberance of
the bone?

Q Let the foreman feel it.
(Witness does so.) 40
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. Where is the break in your leg? Can vou
shc?w that? y = you

(Witness rolls up his trousers.)

Q Now come along and let these gentlemen look
at your leg and look at your arm and feel it. Let
them feel the bone of your arm—and the leg too
if they choose. * * * With respect to the lamp

10 whzh you said was stationed near the crossing of
the track on Johnson avenue, did you observe
whether or not on this occasion when you passed
%I_(g)]rr]] Othere—as to whether it was lighted? A That

ight’

Q Yes. A. No, sir; it was not lighted.

Q Did you have to spend anything for medical
treatment on account of this injury? A Well,
after I came out of the hospital 1 had my own doc-
tor, he attended me for about----

20 . Who is that? A. Doctor Finck—he lives down
in the city. | haven’t his address though.

Q. How long did he attend you? A. About two
weeks.

Q And did you have to pay him? A. Well, cer-
tainly, | have to pay him.

Q. Did you pay him or do you still owe him? A
| did not pay him yet. '

Q. Did he render you any hills? A. Did he send
me any bills for the-----?

0 Q Yes. A No; not yet.

Q How often did he see you, treat you? A He
come to me about twelve times, | think.

Q. What did he do for you? A. Well, he gave
me medicine and he treated me for being weak,
through the length of time I was in the hospital,
being weak and delicate.

Q. Did he give you medicines? A. Yes, sir.

Q. Did you have to pay for those or did he fur-
nish them himself? A. No, sir; | paid for them.

40 ~-e prescribed and | got it in the drug store.
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Q About how much did you pay for medicine?
A Well, I understand about nine or ten dollars

anyhow. ) ]
Have any other doctors examined you besides

these doctors you have mentioned?

Mr. Miller: | think that is immaterial.
The Court: Why is it immaterial?

A No, sir—only the railroad doctor examined me.
Q That is what I mean. Who is he—Doctor
Aritz? A | didnt-----

Mr. Miller: | object to that.
A | didn’t get his name.

Mr. Miller: | object to Mr. Dixon telling the
witness-—-

A He came to see me.

Mr. Miller: When the witness says “ | don’t
know ” or something that shows he does not
know the answer Mr. Dixon then tells the wit-
ness what the answer should be.

Mr. Dixon: | didn’t tell the witness what the
answer should be. It was a question. | asked
him if Doctor Arlitz examined him on behalf
of the company.

The Court: He has withdrawn the original 30

question and asks this one now.

Q Did Doctor Arlitz examine you? A. Yes—the
railroad doctor.

The Conrt: Do you see the doctor here that
examined you?

The Witness: The gentleman is here.

The Court: He points to Doctor Arlitz.

A If | dont mistake.
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Cross-examination by Mr. Miller:

Q. Mr. Heaney, is this your signature (showi™
witness a paper)? A. Yes, sir; that’s mine. g
sir Is that (indicating) your signature? A Yp

yoL?" f Yeswris beth °f th6Se siSDat*sare

10 (Paper marked D1 for identification).

. Is that (indjcating another paper) your signa-
cu%? A. Ye(s, s{r. g baper) y g

(Paper marked D2 for identification).

Mr. Dixon: May I look at it?
Mr. Miller: It will go in evidence.
Mr. Dixon: No, it won’t go in evidence.

. Q@ How lonS have you been working down there
Uln *he exPress company? A. About ten years, Sir.
Q. And as a porter all that time? A. Yes, sir.
Q. And you are working there as a porter now?
A. "Yes

Q And you started to work on June 1st, 1914
after the accident? A. Yes, sir.

Q And you were getting sixty dollars before the
accident and you are still getting sixty dollars? A
Yes, sir.

Q You said a great many wagons, wagons of all

oOdescridptions used this passageway there? A That
street”

Q Yes. A. Well, yes.

Q How long had you seen wagons using that
a’geet? A. | have seen them go up there night and

y.

Q Night and day? A. Yes, sir.

Q And for how long a time? A. Well, ever since
the street has been paved.

Q. And that is for how long? A. That is I

40 understand for about eleven years.
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Q I want your recollection, not what you under-
stand. Your recollection as you remember it your-
self. A Well, about ten years, or probably over.

g go that for ten years or over you yourself have
seen wagons and knew that wagons were going up
and down there day and night? A. Well, not all
during the night; certainly in the early part of the
night and the early hours of the morning.

Q The early hours of the morning? A. The 10
wagons were----

Were you there in the day time? A. No, sir.

Q So that the only wagons you have seen there
were at night? A. Well, in the evenings when I
was going down to work and coming home in the
morning. )

Q You mean when you were going to work at
night you saw wagons and when you were coming
home from work you saw wagons also? A Yes,
sir, in the morniné:;.

Q And you had seen them for all the time you
had been there? A. Well, yes, sir.

Q You said that the street was muddy? A. Yes,
sir; it was.

Q Do you remember it snowing during the night
of the accident? A. Storm?

Q Snowing; did it snow? A. No, sir.

Q Is that your best recollection? A. Well, 1
don’t believe it snowed.

Q Do you remember whether it did or not? A. gp
It didn’t snow.

Q It didn’t; you are sure of that? Are you sure
of that? A. | am, yes, sir.

Q Was it cold weather? A. It was pretty cold.

Q Frozen? A. Freezing, yes, Sir.

Q And did you say there was mud there? A
There was mud, yes.

Q Had that frozen or not? A. Well, certainly it
was not frozen hard; it was ashes and—kind of soft
and muddy. 40

20
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Q. Soft mud; how thick was the mud« A Whpll
| could not‘eU you how thick it was, but'it covl

ered a 1the paving anyhow and covered it thick
enoug to---—-- X

; Yo" ;va'ked over "m you must have some idea
at mud had een there for a long time, hadnt

E? For how lo had7 begn theFF ];?coﬂlléteng(t)rqglp ex

10 actly for how Ion

Q Approximately, how long do you remember
seem*muddy there before the accident? A
Probably it bad been muddy for two or three weeks
before the accident.

Q And haven’t you any idea whether the mud
was a foot deep or six inches deep? A. It wasn't no
foot deep; it might be three or four inches deep.

Q So that your feet would sink in three or four
inches as you walked along in it? A Well ves
20 it would. o

Q You are sure of that? A. | am sure of that
yes, sir.

Q. And it was soft mud? A. Soft ashes on the
mud mixed with ashes.

Q Soft mud and ashes? A. M-m-m m-m-m.

Q But it was quite soft? A. It was quite soft.

Q So that a wagon wheel would sink right down
to the stone pavement through it? A Well, the
wagon wheel would sink right down into it.

30 Q They did, didn’t they? You saw them coming
along there. A Yes; | saw the wagons going
along.

Q. And you saw the wagons sinking right down
to the pavement? A. | mean in the mud.

Q. Yes; sinking right down through the mud to
the pavement? A. Yes, sir.

Q. You had been going there you said for a num-
ber of years and the only light was right there at
the crossing alongside of the express building? A

40 Yes, the only light along Johnson avenue.
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Q That is what | am talking about. That is the
only one on Johnson avenue? A. That is all, sir.

y. Just that one? A. That’sall.

y And you said that was out as often as it was
lit at night? A. Yes, it was, to my recollection.

Q For how long a time had you noticed that
very often this light was out at night? A. Well,
different nights when | would be going down there
or coming home in the morning | would notice that. 10

Q You would notice that it wasout? A. | would
natice, certainly.

Q And it was out this morning? A. It was out
this morning.

Q And perfectly dark? Yes, sir.

Q And that light was how far from the express
building? A. Well, about twenty-five or thirty

yards. .
Q You mean something under one hundred feet?
A Well, around that way. 20

Q You could see from the building whether it
wes lit or not? A. Oh, certainly.

Q And you saw that day that it was not lit? A.
No, sir, it was not lit.

Q Had you gotten to the crossing when you were.
struck? A. | got the other side of the crossing
when | got struck.

Q About how far the other side of the crossing
had you gotten? A. Well, about five or six yards |
will say. 0

Q Can you point out in this room how far you
had gotten? A. About from here to the door over
there.

Q About from here to the door. In the middle
of the road or on the side? A. No, sir; on the side;
on the left hand side of the road.

Q It was dark there? A. Yes, sir.

Q It was the dark of the morning? A. It was
dark as—in the morning, yes, sir.

Q As it usually was when the light wasn’t there? 40
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A. Yes; it was dark all the time when the light wes
out.

Q And that was quite often? A It was—just as
often as when it was lighted.

Q. And it was often dark there when you went
along? A. Yes, sir; awful dark.

The Court: When the light was lighted was it
light there when you went along? A. Yes, sir.

The Court: It was? A. Yes. That is, when the
light was lighted.

~The Court: | say, when it was lighted. A Yes,
Sir.

Q. Would the light shine up as far as you were
when you were hurt? A. Sir?

Q. Would that light shine up as far as you were
when you were hit? A. The light was out.

Q On the mornings when the light was lit did it

A shine up as far as you were when you were hit? A

Yes, sir. | believe if that light was lighted | would
not get hit.

Q. You believe that? A. Yes, sir; because the
driver would have seen me.

Mr. Miller: I move to strike that out.
The Court: That last part will be stricken
out.
Mr. Dixon: | move to strike out all his belief.
Mr. Miller: | consent to that.
0 The Court: All right; the belief is out by
consent.

Q. Had you noticed on the days when it was lit
whether it was light up there? A. Yes; | noticed
when the light was lit, but only a flickering light.

Q. Then it vas a very dim light? A Yes.

Q And as a matter of fact even when the light
was lit it was dark up where you were hurt? A
No: not dark where | was hit; it wasnt, no, sir.

Q. Were you hit under where the light wes? A

40 Sir?
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a Were you hit under where the light was? A
sir; way beyond where the light was.

Q You said you did not hear any noise before you
evere hit. A, No, sir. T...

0 No noise whatever? A. No. If | did

0 Just answer the questions. Don’t volunteer.
You are sure of that? Did you see any wagon? A
There was wagons on the other side

Q Did you see the wagon that hit you? A. No,

8lq Did you see anything go over you? A. Well,
no, sir, | didn’t, but | felt it.

Q You felt something go over you? A. ldia.

Q You did not see what it was? A. No sir; |
know it was a wagon though.

Mr. Miller: 1 move to strike that out.
The Court: | will strike out the last part. 20

Q You say you saw people go over this street-

Wag A This street-way? _ )
Yes; this street as you call it. A, Yes, sir.

Q Do you know where they were going? A
Well they were going and coming from work.

Q How do you know that? A. Well, they looked
like working people, having their pails with them,
n —

& (% And that was the only reason you assume they
were going to work, because they had pails with 30
them? A Well, dinner-pails.

Q Is that the only reason you say they were using
the street to go to work, because they had dinner-
pails? A Well—er— believe that’s—you could not
go any other way; that was the most convenient
way, about, they could go.

Mr. Miller: | move to strike that out.
The Court: That part will go out.

(Question repeated.) 40
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Q Do you know of your own knowledge where
they were going? A. Well, | believe they were
going to work-----

The Court: He did not ask you what you be-
lieve. Did you know of your own knowledge
where they were going? Did you know any of
them? Or did you know where they were going?

10 A- Yes>sir; | know plenty of them that went along

with myself that way.

g?. ‘Those were the people in the express company
building? A Yes, sir.

Q Now aside from the people that worked in the
express company building did you know any others
that you saw walking there? A Well, they were
strangers to me, but | saw them going there.

Q Do you know where they were going? A
Well, | know they were going to work.

29 Q Now how do you know that? A Well, by

their appearance and----

Q Have you any other reason except their ap-
pearance for making you say they were going to
work? A. Certainly; 1—no, because | never ques-
tioned them.

Q. You say they were going to work merely from
their appearance? A. Yes, Sir.

Mr. Miller: Now | move to strike that out
because that is a conclusion he has drawn from
the fact—people have used this street-way going
to work because he saw people who from their
appearance, clothes and dinner pails looked like
workingmen. He assumes they were going to
work. | think that is a conclusion.

The Court: | will strike it out.

Mr. Dixon: A lot of them he said worked
with him.

The Court: Those people are in.

Mr.'Dixon: Strike out the others, your rad-
road employees.
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Mr. Miller: Mr. Reaney doesn’t know who
they were.

Mr. Dixon: | want to know what you are
striking out.

The Court: We will only strikeout the people
other than those who worked with him. He
said he saw people going there who were dressed
as working people and had pails and he assumed
from the fact that they were dressed as working
people and had dinner-pails that they were
going to work. He said that in answer to your
inquiry. That is his conclusion and assump-
tion, and | will strike it out. With respect to
those who worked with him and he knew were
going to work I will leave that in.

Mr. Dixon: He also testified there were men
going to the railroad.

Q How many men that you saw going down that £C
street do you know of your own knowledge worked
for the railroad? A. Well, no, sir, | don’t.

Q You do not know that any did? A. No, sir, |
don’t.

The Court: Then they are all out but his own
co-workers.

Mr. Dixon: That does not mean that you take
out the testimony that they went along the
road; only that they worked.

The Court: Oh, no; that there were people -y
going along the road is in. The only thing
stricken out is that the persons other than those
he worked with were going to work. They
were going along the road but where they were
going we leave now suspended.

0

Q You said it was dark there that night? A
Yes, sir.

Q At first you said it was dark and you could
only see two or three feet, and then you said you 40
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could not see your hand when you held it up before
you. Which was right?

The Court: What is the point about that?
You say “ Which was right?” The question
implies that one was wrong.

Mr. Miller: It is certainly two inconsistent
things. If you can see two or three feet and
you cannot see as far as your hand___

The Court: | see nothing inconsistent about
that. He did not say he had his hand against
his face. | will overrule the question as asking
for a distinction that does not ncessarily have
to be drawn.

Q How far was your hand away from you when
ou could see it? A Well, I had it that way (illus-
rating).

Q@ Could you see your hand that far or couldnt

you see it that far? A | couldn’t.

Q You could not see it? A. No, sir.

Q. And that is about how far away? How far
away was it when you put up your hand like that?
A. As far as | -

Q. No; just now when you put up your hand like
that, how far was your hand from your eye? A
Probably a foot and a half or two feet.

Q A foot and a half. Now before you testified
that you could not see more than two or three feet.
Now | ask you which was right, whether you were
right when you said you could see two or three feet,
or whether you were right when you said you could
not see as far as a foot and a half? A Oh, no
don’t know that | testified | could see two or
three feet.

Mr. Miller: Do you remember whether he did
or not, Mr. Dixon?

Mr. Dixon: It is your witness.

Mr. Miller: It is a question whether | must
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go back to the record or you are willing to save
that time from your recollection.

Mr. Dixon: If you are willing to take my
recollection | will say it don’t make a great deal
of difference.

Q Your notion then is that when you were on
that street you could not see your hand? A. No,

S"Q. —held in front of your face a foot or two in
front of you? A. No, sir; not around there.

Q Was it lighter at any part of that street? A
No, sir; there was no light in any part of that
street, only up at Burns Brothers.

Q And that was a long ways from where you
were? A It was a long ways.

Charles H. Stein, sworn. .0

Q Where do you live? A 69 Danforth avenue,
Jersey City. ) )

Q ‘What is your business? A Railroad employee.

Q What railroad and what position? A. Super-
intendent of the Central Railroad of New Jersey.

Q And your office is where? A At the Jersey
City terminal.

. How long have you been such? A. About a

year and a half.

Q And how long have you been employed by the 30
company? A. Nearly nine years.

Q And before this in what capacity? A. As en-
gineer, maintenance of way.

Q Where? A At Jersey C_it%/. _

Q And are you familiar with this property that
has been called Johnson avenue? A. | am.

Q And have known it for how long? A Nearly
nine years.

Q That extends from the river up to Jersey
avenue, does it, in Jersey City? A. Yes, sir. 40
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Q And there is a railroad crossing over there? A
There is.

Q. Central Railroad crossing? A. Yes, sir.

Q How far is that, about, from the'river? A
About a thousand feet.

Q Is that way paved? A. Itis

Q How long has it been paved? A Oh, it hes
been paved far beyond my recollection, but it wes

10 repaved about seven or eight years ago.

C%* Do you know who repaved it? A The Central
Railroad of New Jersey.

Q ANnd there was in Decermber, 1913, an exress
elatform there, wasn't there—the U. S. Bpress? A

es, Sir.

Q That was on the south side of the roadway?
A. Yes, sir.

Q And how far did that extend along Johnson
avenue so called? A. The building was about seven
hundred feet long—the platform about seven hun-
dred and sixty feet long.

Q How near to this paved roadway does that
platform go? A. Just adjacent to it.

Q And steps leading from the platform to the
roadway? A. There is on the east end, a stairs
leading from the platform to a concrete walk, ad
then a six inch step down to some paved driveway
just adjacent to the river.

. . Q And that leads to the paved rcad? A Yes,
Sir.

Q And were there any steps onthe west end? A#
Not adjacent to the paved driveway. There isan
the southerly side, toward the southerly side of the
building, at the westerly end of it.

Q How far, about, is that track crossing fromthe
westerly end of the States building? A In the
neighborhood of—oh, it was in the neighborhood of
about fifty feet at that time from the westerly ed

40 of the platform and perhaps one hundred feet from
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tre westerly end of the building. The platform
extenced west of the building.

Q Who lighted Johnson avenue so far as Johnson
avenLe was lighted in and prior to Decerrber, 19137
A Therewes ore light just at the track crossing,
which was maintained by the Central Railroad of
New Jersey. It was the only light that was on the 10
avente for the purpose of lighting the so-called
Johnson avenue.

Q That is from the river to Jersey avenue? A.
Yes, gir.

Q And what wes that light—where did it stand
with regard to the paved roadway; how close to it?
A W, it was just to the side of the paved road-
way but extended by an extension arm toward the
midde of the roadway. The stanchion itself was to
the south of the roadway, just to the south of the 20
paved roadway.

Q And to the south? A. To the south, yes.

Q Did the company maintain any other lamps—
any other lights along Johnson avenue? A. There
were no other lights on Johnson avenue for the pur.
pcee of lighting Johnson avenue; there were lights
by Bums Brothers’ stable—by Burns Brothers’ coal
trestle.

Q That is along way up toward Jersey avenue?
A Yes, sir. 30
Q How near Jersey avenue is Bums Brothers'?

A Ch, perhaps 1500 feet from Jersey avenue.

Q How far from this crossing we have men-
tionred? A. Around in the neighborhood of 600
fect

Q Have you knowledge as to whether or not the
epress company platform and building that was
there in Decenboer, 1913, was the property of the
railroed company? A It wes.

Q AnNd leased to the express comparny? A. Yes. 40
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Cross-examination by Mr. Miller:

Q Your office used to be in the express building?
A. At the easterly end, yes, sir.

Q AnNd was in Decerrber, 19137 A It wes.

Q Did you work frequently at night? A | dd

(_?. Was that building lighted at night? A The

1Qbuilding itself, yes, sir.

Q Was the platform lighted? A. The platform
wes, yes, Sir.

Q Were there many lights around Burs
Brothers’? A. There were about five of them

Q What kind of lights? A. They were arc lights.

Q AnNd that was about six hundred feet from the
crossing? A. Yes, sir-that is not the five lights;
the first of the five; the first of the five was aliout
six hundred feet from the crossing, and the others

20 strung along for a distance of two hundred feet
Three of them were suspended about fifteen feet
above Johnson avenue and the other two up on the
trestle.

Q Is there any significance to the fact that the
ore light you have told us about wes at this railroed
crossing? A. So far as its purpose was concermed.

Q What was the purpose of it? A To light up
the track crossing.

Q To light up the crossing? A. To light up the
track crossing, yes, Sir.

Q. So that people could see approaching trairs?
A. And that there wes a track there, yes.

Q AnNd that there was a railroad track there? A
And that there was a crossing watchman there.

Q In other words, this light at the crossing wes
there for the purpose of giving warming that there
was a track there? A Of the existence of the
track crossing, yes, Sir.

Q ANnd of the dangers of trains passing ower it?

40 A" Yes, dir.
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William Friele—Direct.

Redirect-examination by Mr. Dixon:

Q There was a watchman there? A. There was
awatchman at that crossing, yes, sir.

Recross-examination by Mr. Miller:

Q | suppcse the light was there so that you could
se the watchman giving warning? A. Well, to a 10
reasoreble extent, yes.

William Friele, sworn.

Direct-examination by Mr. Dixon:

Q Doctor, you are a practising physician and
surgeon in Jersey City? A. lam

Q Howlong have you been practising? A. Seven-
teen years.

Q Are you connected with any hospitals? A.
Two hospitals.

Q Whichtwo? A. Christ Hospital and St. Francis
Hospital.

Q Doctor, do you know the plaintiff, Mr. Reaney,
ad did you treat hin? A. | do.

Q Do you remember his case? A. | do.

Q Wheredidyou first see hin? A. At St. Francis
Hospital.

Q What wes the date, if you recall? A. Decem- 0
ber the 11th, 1913.

Q About what time did you see hin? A. | do
ot recall that.

Q What was the matter with hinf? A. He had
aconpound fracture of the right upper arm about
the middle—a compound fracture meaning that the
bore sticks out through the skin. He also had a
break of both bones of the right leg near the knee
joint.

Q What do you call those bones? A. Tibia and40
fibula

20
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Q. What wes the character of that break? A
That was a simple fracture of both bones.

Q Wil you state to the court and jury what
treatment you subjected him to and how long you
treated hin? A. He had the usual methods of re-
placing the bones in both the situations; put up in
splints with extensions, and he was still under treat-
ment when | left him on the 31st of December. My

10 service ended on that day.

Q AnNnd you ceased to attend hin? A. Yes, dir.

Q Have you seen him since? A. | did not s
him from that time until last Saturday.

Q You did see him then? A. Yes, sir.

Q Examine hin? A. | did.

‘Q Will you state what condition you then found
him in?

Mr. Smith: When was this?
| Mr. Dixon: Last Saturday.

A. He has good union of both fractures.
(Mr. Dixon looks inquiringly at the witness.)

A. He has good union of both the fractures in the
two situations. There is a little deformity of the
e ri&ht leg in so far as it bows outward a little; it is
not perfectly straight. There is a shortening of
about half an inch in that leg; the arm has aslight
shortening, also under half an inch, and some dim
iuution muscular power in both situations.

Q W&ll, from that condition you found recently,
last week, can you form an opinion as to whether or
not these injuries, or any of them, are permanentin
character, besides the nmere fractures; is there any
permanency? A. | believe that part of this in-
capacity this muscular incapacity—will inprove
with time and with work.

Mr. Miller: What?

A. With time and work. Roughly, | should say
40 that he has probably a twenty-five per cent, diminu-
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tion of efficiency at the present time, and that with
work and the lapse of time that there will be some
improvenment in that condition.

Q Heis 54 years od, Doctor. Do you think he
e will ever get back his normal condition as he was
inmediately prior to the accident? A. | doubtif he
will ever have his absolutely one hundred per cent,
muscular power again.

Q ANd these deformities of the bones such as they
are, they are permanent—they will always remain?
A They will be permanent—they will remain as

And the shortening will never be improved? A.
That will never change.

Q Doeshe walk with a linp? A. Not much.

Q Not muchof alimnp? A No.

Q Now the injuries that you found him sufferiug
fromin Decermber, were they of a character which 20
would be likely to produce pain in the subject? A.
W\Ell, fractures produce pain.

Q How long would that pain normally last? A.
Most of the pain in a fracture is relieved after the
bore is put into place, but of course there is some
discomfort subsequently while the healing is taking

ace.

Q Now the plaintiff says that at the present time
it gives him trouble when he works; he gets tiled,
hes a pain in his arm and leg. Can you account for 30
that? These subsequent pains in fractures are often
conplained of for a year or eighteen months subse-
quently.

Q Itis usual to follow injuries of that character?
A ltis.

Q Did you have an X-ray taken? A. Yes, sir; |
have two plates.

Q Andwhat dothey show? 1 have not seenthem.
What do they show? A. This one (indicating) illus-
trates the callous formation on the arm fracture. 40
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Q Where were these taken? A. In the Xrav
department, Christ Hospital. y

Q This one to which | call your attention is the
picture of the bone with the fracture; the fracture
is where this knob is? A. And the callous-this
bump is the callous formation which Nature throns
out to cement the break.

10 (Plate marked P-1 for identification.)

A. This (indicating another) is a plate showing the
fracture of the tibia and fibula, and it shows the
reason for the shortening in so far as the one bore
overrides the other a little, which produces the
slight shortening.

(Plate marked P-2 for identification.)

Mr. Dixon: | offer these in evidence. Hawe
you any objection?

(No objection.)
(P-1 and P-2 received in evidence.)

Q As a matter of fact, Doctor, he has rather good
results from the injuries he received? A He hes
good functional results.

Q. Now, Doctor, will you step down here ad
show the jurors the riding of the bore in the leg?
Indicate it to the foreman of the jury as well as you

30 can' A. This break in the one bore of the leg is of
an oblique type and in replacing it it is almost im
possible to have the two nortises fit accurately, so
that the lower piece of bore is pulled up by the
muscles and accounts for the half an inch shorten-
ing which he has.

Cross-examination by Mr. Smith:

Q. Doctor, by good functional results you are
speaking of the function of the arm and leg, aren't
40 you? A. Yes, sir.
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Q By which you mean the uses of the arm and
leg? A. His capacity for using them.

Q As | understand, Doctor, while he will not have
oe hundred per cent, of the use again he will have
almost one hundred per cent, in time? A. It is
possible.

Q And with use the muscular power retums,
doesn't it? A. To a great percentage.

By Mr. Dixon: Doctor, did you make any
charge against him for your services? A. No, 10
sir; he was in a ward; a ward case in the
hospital; came under the ward service.

James McKeon, sworn.
Direct-examination by Mr. Dixon:

Q Where doyou live? A. 245 Suydam avenue,
Jersey City.

Q What is your business? A. Freight sorter for
the American Express Company.

Q How long have you been in that business? A.
Fifteen years.

Q Did you know the plaintiff, Mr. Reaney, be-
fore Decermber, 19137 A. Yes, sir.

Q How long did you know him before that? A
I suppose about ten years.

Q Did you work where he worked? A. Worked
for the same company, yes, Sir. 30

Q Same company. Did you work at the same
placs? A. Well, not exactly; pretty close to him

Q How cdose? A. About as far as from here to
the wall—part of the tine.

Q The same platform? A. Same platform.

Q When you went to work how did you go to
work, how did you get to your place of business?
A | went by train.

Q You canme in on the train; from where? A
From Communipaw. 40
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Q. Were you at work on December the 11th, 1913?
A. Yes, sir.

Q In the early moming? A. Yes, dir.

Q And did you leave your work---- A. Yes sir
at six o'clock in the norming.

Q And where did you go? A Went hare.

Q How did you go home? A. | went upasfar
as the railroad crossing, walked over—up the aoss-

10 ing, and went up the track—or came back again
then after——--

Q You say you went up. What did you go y&?
A. That was the way | was going to go up after |
heard the sc----

Q You went up something. What did you go
up, Johnson avenue or what? A. | went up John
son avenue to the railroad crossing, That is the
way | always go.

Q And then did you go across the crossing? A

20 And turned up the crossing past the watchman's
shanty to the track and then walked up the track
between the tracks.

*Q You walked up between the tracks? A Yes,
Sir.

Q AnNnd you did not continue all the way up John-
son avenue? A. | didn't, not that moming at all; |
didn’'t go to the tracks even.

Q. Did anything attract your attention while you
were going up there? A. Yes, sir.

30 Q What did attract your attertion? A. WhenJ
was going past—up the crossing—past the man's
shanty—the watchman’s shanty, 1 heard a noise; |
did not pay any attention to it; | kept across; then
I heard another cry; then | happened to think about
wagons going by just ahead of nme.

Q You heard somebody cry, did you? A |
heard somebody cry.

Q What did you do then? A. | tumed shortard
came straight back to the crossing, and then |

40 crossed over to the street; | did not go all the way
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beck | went over to the curb and 1 stopped there
ard listened, and pretty soon | heard somebody say,
“My God! Ain't there nobody within the sound
of my voice?” Then | looked down around and |
ssena man struggling in the street, so | run over to

0 How far was he away from you when you
herd him say “ My God! Ain’t there anybody
within the sound of my voice?” A. He was not 10
much over ten feet, no further than the first seats
ower there inside the railing.

Q You went over to hin? A. | went over to

hra What did you find? A. | found that it was
M. Reaney laying in the street there, and | wanted
to know what wes the matter; and he said, Ah!
They killed me.”

Mr. Smith: Not what he said. 20

A Oh! o . c.oa T

Q Wll, you inquired as to his condition? A. 1
dd

Q What did you do then? A. So | grabbed hold
of himto pick him up and | found that hisarmand
leg wes broke, and he hollered | was hurting him,
hurting him; “ Let ne go,” bo | seen Xcould not
handle him, and | looked around; | could not see
anybody, only the watchman standing in his
shanty. Then | commenced to holler for some- D
body/ | could not get nobody ; and then | run over
to the watchman and asked him if he would not go
over and stand there until 1 would go and get help,
to keep wagons from coming down on that side of
tre roed.

Q Did the watchman go over? A. He started to
goover; he said, “ Yes”; and 1 went off to the
platform

Q Did he take anything with hin? A. He had
his lantem in his hand. 40



56

Jtimes McKeon—Direct.

Q Lighted? A. It was lit

Q ANnd he went where? A. From the shanty |
suppose he did; 1 didn't stop long enough. He
started. He said he would go, so | run back to the
platform, and upstairs in the office and told my boss
what happened, and he had better telephone for the
ambulance. So the boss—ore of the foremen cane
over with me and the other telphoned for the am
bulance’ 1 believe, and when 1 got back he wes
gone; he was not in the position; some ore hed
picked himup and carrried him into the Pullman
shanty that was right alongside of the street.

Q. Did you see Reaney leave the platform that
night? A | seen him start to leave it.

Q How long did he start before you started. A
He checked out just ahead of ne. He asked neif
I was going home.

20 ~Nr Not what he asked you.

Q He checked out ahead of you and went up a
little ahead of you? A. Yes.

Q Now what is the condition of Johnson avenue,
that is this roadway, we will call it Johnson avenue
—what was the condition of Johnson avenue from
the express platform up to the place where you sub-
sequently found Reaney lying as to light; what wes
its condition? A. From where | started it was, on
ore half of it, it was dug up at the tine, one half

30 of it.

Q As to light; was it light or dark there? A
Well, it wasn't light or it wasn’'t dark either.

Q Where; at the platform? A. No; there wes
generally orne light where | corme down.

Q But | say-— A. But above that, up tonards
the crossing, then it gets dark; there is not much of
a light there at all.

Q Where are there any lights, if there are any,
on Johnson avenue? A. Only outside of the ex-

40 press house; and they ain't——
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Q Howfar was that from where Reaney was? A.
W\, 1 should say about one hundred feet—about
two blocks.

Q About two blocks? A. Yes, sir.

Q Now when you left the express company’s
platform at the west side—the west end—and
walked along Johnson avenue to the place where
Reaney wes, were there any lights there that mom-
ing? A. | do not remember seeing any.

Q Were there ever any at any tine? A. Some-
tines you would see a light and sometimes you
would not.

Q Where do you sometimes see the light? A. Up
an a pole on the south side of the street.

Q And where is the pole located? A. Right
just the other side of the crossing, going west.

Q What? A. Going west.

Q The railroad crossing? A. On the railroad
crossing.

Q Is there any other lamp post or light along
that road up to Jersey avenue? A. Not as | know
df; 1 don't remember seeing any.

Q Did you notice whether that light was lighted
that noming or not? A. No, sir, 1 don't think it
wes. It might have been, because----

Q What kind of light was it? A. It is supposed
tobe an arc light 1 would call it by.

Q Did you frequently go up there when it was
lighted? A. Every morning at six oclock, going 30
hong; that is my regular time.

Q In the winter time, December, this month, did
you go up there any morning when the light was
lighted? A No; | have not been up that way In
several years now.

Mr. Miller: Won't you read that last answer’>'
(Answer repeated).
A Not several years; one year call it anyway—
Ore year.
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Q Some time before this? (No answer).

Q. This place where Reaney was lying,*was that
m darkness or was there any light there of anv

ind natural or artificial? A. It was dark; | could
not see him until | heard the struggle and looked
again.

Q You had to find him by his voice then? A |
imagine | was standing under where the light was

10 supposed to be; and he was too.

Q. You were standing under where the light was
supposed to be? A. Yes, sir.

Q. When you heard this voice? A. Yes, sir.

Q -Awdyou could not see him? A. No, sir

Q How did you find him? A. Not until after |
heard him cry; then | looked sharp, and then | see
him struggling then.

Q. Now you walked along Johnson avenue up to
the crossing? A. Yes, sir.

20 Q. Describe the condition of the roadway through-
out that distance as you observed it or felt it that
night. A. Where | come downstairs from the west
end there is stairs on the very end of it.

Q On the west end? A After | checked in | had
to go upstairs to the office; instead of going back
again I went downstairs, and just there they were
digging they had a lot of—they had been digging
UP> J&ying pipe across, and they had one-half of the
road fenced, a railing around it, I suppose to protect

30 people from stumbling or running over the dirt or
running into the pit, and they only had half the
street; so | went on kind of that way (indicating)
up across and then | started up.

Q. What was the condition of the roadway where
you were walking? A. Well, it was dirty with the
mud where they had been throwing it out—digging.

Q What? A They had been throwing out the
mud, | suppose; and | suppose the dirt scattered
over from the crossing; they had crossed over I

10 believe where they had dug before.
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Q Did that extend as far as the railroad crossing?
A Well, it was going across the street from curb
to curb—ever to the platform.

Q | am talking about the dirt and mud and so
forth; how far did that go up west toward Johnson
avenue? A. It went to the crossing; it was right
by the crossin%. .

Q Before the accident, or before you found jq
Reaney, did you see or hear any wagons pass along
Johnson avenue? A. Yes, sir.

Q Where did they come from, do you know? A
They come from the ferry, in that direction.

Q Where were you when you first observed them
passing? A. | was just about going to turn around
to go over to the crossing from coming downstairs.

Q You were about at the crossing, were you? A.
| wasnt at the crossing yet; | was just coming
downstairs and went out to this here extension 20
where they had this here railing.

Q You had just come downstairs? A. Come
downstairs.

Q And how many did you know went by you?

A Well, I thought there went by about six from
the way they went running by me.

Q How did they go? A. Well, they went on a

allop—gallop.

: Q ICit_sg,loundloed like six; did you see them? A |
was standing right alongside of the street where gQ
they went past me. | could not help seeing them
then.

Q How close to you did they come? A. Right
alongside of them.

Q About how far away? A. About as far as me
and this gentleman here (indicating the reporter).

Q A-couple of feet? A. A couple of feet.

Q Which side of the street were they proceeding
along? A They were on the north side of the
street. 40
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Q Were they abreast or----- A. They could not
go abreast through this short—this narrow space.

Q They were going through the only space there
was then? A. Only space there was, Yes, Sir.

Q Had you ever seen wagons go by there before
early in the morning or late at night? A Only
these wagons that comes over from New York.

Q Yes? A. These same wagons.

10 Q Coming from New York? A Yes; coming
from New York.

Q. How often had you seen them coming by
there? A. Oh, | guess-----

Q. Before the accident. A. Well, every morning,
pretty near, when it was-----

Q. How would they generally proceed along that
street? A. Sometimes they would be walking;
sometimes trotting, running.

Q. Trot, run and walk? A. Yes, sir.

20 Q You have often seen them do all of those? A
Yes, sir.

Q. How long had you worked on that platform
before this accident? A. Well, I have been work-
ing for the express company for fifteen years.

Q Well, at this platform? A. On this new one?

Q What? A. | forget when they went there
now; | guess about three or four years.

Q. Three or four years? A InJuly we started
there; 1 come up from the old platform.

30 Q You have observed then the use of this road,
havent you? A. Yes, sir.

Q What have you observed with regard to its
use; by whom is it used? A. Well, by the public
and everybody else going up and down there.

Q. Well, wagons? A. Wagons.

Q. And people on foot? A. And you will see
pedestrians on foot going up and down occasionally.

Q. How freequently? A. Well, once in a while.

Q. Daily? A Once in a while. At night time |

40 would only see them—evenings and mornings.
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Q You would see them at night times? (No
answer.)

Cross-examination by Mr. Miller:

Q When the whgons went by, Mr. McKeon,
were you in the building or outside? A | was
outside.

Q Outside on the street? A. Yes, sir. 10

Q Then you were out in the dark too? A. Yes,
Sir,

Q And you could see them? A. Yes, sir.

Q And you were a couple of feet from them?
A Yes, sir.

Q You say that they were galloping? A. Yes,
Sir.

Q And you said you heard them? A. Yes, sir.

Q Were they making much noise? A. Yes, sir.

Q How much noise? A. Well, they were holler- 20
ing coming up the street. That is what drew my
attention to them.

Q The drivers were? A. Yes, sir.

Q Had any wagon gone by before this bunch of
six? A No, sir; 1 wasn’t out in time; they were
the only ones I seen.

Q And after this bunch of six between the time
you saw them go by and the time you found M.
Reaney? A. No, sir; | dont think there was any
went by but an ambulance. 30

Q And the drivers of these wagons were holler-
ing? A. Yes, sir.

Q Hollering loud? A. Yes, sir.

Q And did their wagon make good deal of noise?
A Yes, sir.

Q They were coal trucks, weren’t they? A. That
is what | believe they were.

Q They were these big wagons? A. Yes.

Q Big heavy wagons? A. Well, they were big
wagons; regular coal wagons. 40
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Q. And they made a good deal of noise as they
lumbered along? A. Yes, sir.

Q. And you could hear the horses’feet striking
against the pavement? A. Yes, sir.

Q. Then after they went by you walked on up
the street up to the crossing? A. Yes, sir.

Q And when you got to the crossing you heard

IQ fohe noise? A. Heard no noise at all.

Q Heard the cry, I mean. A. Heard the cry.

Q And sometime after that you found M.
Reaney? A. Yes, sir.

Q How far away from him were you when you
first saw him? A. | was standing on the curb; |
came off about-----

Q In feet about how far? A. About from here
to the chairs there, inside the railing.

Q How far is that, would you say? A. | should

20 say about twelve or fifteen feet.
~Q _And he was_lying down on the ground at that
time? A Yes, sir.

Q. And you were standing up? A. Yes, sir.

Q And you walked over to him then? A I
didn’t walk to him until he cried, until | heard the
voice; then [I-----

Q But you finally did walk over to him? A
Yes, sir.

Q. And then you called to the watchman? A

g0 Yes, sir.

Q. Did you see where he was? A. The watch-
man?

Q. Yes. A. Yes, sir.

Q Where was he? A Standing right in the
shanty.

Q About how far was that shanty away from
him? A. That was about the same distance; it
wasn’t much further.

Q And you could see the shanty? A He had
the lights there; he had his lamp in his hand. That
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is how | could see him. He was standing there
with his lantern. ) )

Q You said the public used this street? A. Well,
they would go up and down there; | suppose they
were the public. ) )

Q How do you know the public used this street?
A Well, I seen them going up and down; that is
all I know; | went up and down myself.

Q You go up and down yourself? A. Yes, sir.

Q. And then you see wagons go up and down? A.
Yes, sir.

Q. Do you know where those wagons go to? A.
Some of them goes to Newark, some to Bayonne,
Greenville-----

Q They are wagons that go to the ferry? A.
Yes, sir.

Mr. Dixon: Don’t lead him.

Q. How do you know that? A. Names on them.

Q. In other words, you see wagons going along
there with names on them, Bayonne, etc., and all of
those wagons come from the ferry or go to the
ferry? A. Yes, sir.

Q Have you ever seen wagons except wagons
going to or coming from the ferry? A. No, I didn t.

Q. These coal wagons go to Burns Brothers’? A.
Burns Brothers’ yard.

Q. And then they go back across the ferry? A.
Across the ferry.

Q. There were some lights up at Burns? A. Well,
I do not go up that why.

Q. Do you remember seeing any at Burns around
the time of this accident? A. No, sir.

Q Do you remember whether there were any
lights at Burns Brothers” burning on the night the
accident happened? A. No, sir, | didn’t— don’t; |
wasn’t up that way. | never go up that way.

Q. Then you do not know whether they were

10

go

30

40
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burning or not; is that it? A. Yes, sir. | didnt go
as far as that. | take a shorter way than that.

Q. You go down on the train, do you? A Yes-
I go down on the train.

Q. You mean to say that you follow the track all
the way up to Communipaw? A. Not all the way.

Q. You go up over the crossing and then go over
into the terminal at the railroad station across the

Ib tracks? A. No, sir.

Q. How do you go? A. | go all the way up till |
pass Burns’s; then | walk out in the street.

Q. Then you walk out in the street? A. Yes-
when | go that way.

" Q. How do you usually go? You said you usually
go by train. A. No; going down, coming to work

y train.

Q. What say? A. | come to work by train, but

in the morning |1 have my own time and | walk
20 home. Sometimes | take a train home if | am
tired.

Q. You can get a train? A. Not all the time. |
have to wait pretty near three-quarters of an hour
by the time I get through.

Q. But you can get a train? A. By waiting,
certainly.

Q. Then all you have to do is to walk from the
express building down to the ferry house and then
get the train? A. That’s all.

30 Q. Where do you live? A. In Suydam avenue,
Jersey City.

Q. That isin the Lafayette section of Jersey City?
A. Yes; sir: Communipaw.

Q. Where is Woodward street? A. That is up in
the Lafayette section. That is further than where
lam; I live right near Communipaw station.

Q. What say? A. | live near Communipaw.

0. Well, it is quite possible to get from Wood-
ward street to either the Pacific avenue station or to

40 the Communipaw station, isn’t it? A. | dont know.
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I would sooner walk down all the way than to go
to either one of them.

Q. Not whether you would sooner or not; you can
get from Woodward street to either the Pacific
avenue station of the Central Railroad or the Com-
munipaw station of the Central can’t you? A. Cer-
tainly you can, if you want to walk there.

Q And then you can take a train down to Jersey
City to the station at the terminal where the ferry 10
is? A. Yes, sir.

James Hart, sworn.

Direct-examination by Mr. Dixon:

Q Where do you live? A. 81 Mill Road.

Q And what is your business? A. Teamster.

Q. Employed by whom? A. Thomas Johnson.

Q. What? A. T.J. Johnson.

Q. Where is his place of business? A. 174 Mor- 20
gan street.

Q. How long have you been employed by them?
A. About twQ months.

Q. Before that who were you employed by? A.
Wertheim Coal Company.

Q. Where is their place of business? A. Pacific
avenue and Grand street.

Q In what capacity were you employed there?
A. Three-horse teamster.

Q How long were you enmployed by then? A. 30
Eight years, near.

Q. And you have been driving those teams for—
first for the Wertheims? A. Yes, Ssir.

Q. Their business is coal? A. Yes, sir.

Q. Where did it take you? A. All over New
York, from the ferry to the Bronx.

Q. Where was Wertheim’s place of business? A.
Pacific avenue and Grand street.

Q. To go from Pacific avenue to New York what
route would you follow? A. | would go over the 40
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23d street ferry to New York—go along Pacific
avenue to Johnson avenue and all the way down to
the Central Railroad depot.

Q You went via Johnson avenue? A All the
way down Johnson avenue straight to the ferry.

Q How long had you been driving up and down
that road? A. | have been driving up and doan
that road, well, actually around fourteen or fifteen

10 years.

Q. For various parties? A. Yes, sir; before it
was ever paved and-----

Q Since? A. —to the present time.

Q. About how long ago was it paved? A. To my
knowledge it must have been around eleven years
as far as | can think of it anyhow.

Q. And what kind of wagons have you driven up
and down there? A. Coal wagons and cement
wagons-coal wagons mostly all the time. | drove
20 tor Burns Brothers even down there, down in Com-
munipaw.

Q Where is Bums Brothers’ place? A. Down in
Communipaw, down on Johnson avenue.

Q. How far from the river? A. Well, it is about
four good blocks.

Q. What time of day or night were you accus-
tomed to driving? A. | went down that road at
four in the morning and came home four the next
morning many a time.

30 Q And in the evenings have you ever been down
there? A. | have went down in the evenings, six,
eight, nine oclock; ten o’clock.

Q. Do you know where the States Express Com-
pany-----A. 1 do, yes, sir.

Q. —offices were and their platform? A. Sir?
~ Q. Do you know where they were, their platform,
in 19137 A. Yes, sir.

Q. Did you drive by there very frequently? A.
Yes, sir.

40 Q. Day and night? A. Day and night.
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Q. What was the condition of Johnson avenue
from Jersey avenue to the river on and just prior to
December, 1913, December 11, 1913, with respect to
the lighting? A. There never was a light.

Q. Weren’t there any lights on Johnson avenue
at all? A. Not from the Lehigh Valley crossing
down as far as the ferry, but one; it is a little bulb
that sets in off the crossing.

Q. Where is that bulb? A. That is the lowest
crossing down nearer to the ferry, nearer to the
platform.

Q The lowest crossing; what do you mean by
that? A. That is the first crossing from the ferry
up; it is only a small little bit of a bulb; and then it
sets in between the track and the States express
platform, now the Wells Fargo | believe; and that
doesn’t show any light whatsoever on the railroad
crossing.

Q. It is near to the railroad crossing? A. It is
right in back of the railroad crossing. It is just as
if here was the crossing and there was a platform
and it is in between these, and that’s the track; itis
only a little bulb sets on a post.

Q. Have you seen it lighted? A. Yes, sir; many
a night I have come up there and it was out. In
fact many a time | came up there and | had colli-
sions.

Mr. Miller: | object to that; it is immaterial
to this case. You cannot show the condition of
this place by showing other accidents. There
was a recent case where a man tried to show
that the crossing was bad by other accidents
there, and the court held that they could not do
that.

The Court: What case is that?

Mr. Miller: | thought | had a reference to the
case, but it is not here.

The Court: Where was the case decided?

40

«
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Mr. Miller: In New Jersey here, one of these
recent crossing cases. | would be very glad to
look it up between now and to-morrow morn-
ing.

The Court: The difficulty is | have to rule on
the question now. The reverse has been held
in Olcott vs. Public Service Railway Co., 49 Vr.
by the Court of Errors and Appeals.

Mr. Miller: The Olcott case my recollection is
that you can show changes afterwards.

The Court: No; it has nothing to do with
changes afterwards at all.

_ Mr. Miller: Well, that was my recollection of
It.

The Court: My understanding of the rule, and
I think I am quite clear on it, is that the fact of
the condition of a place may be shown for a
reasonable time before and a reasonable time
afterward, that is a reasonable time before the
accident and a reasonable time after the acci-
dent, to show the condition of the place at the
time of the accident, and that there is some
argument to be drawn from the consequences
of the condition of the place as to what the
place was likely to do to other people if there
were accidents there. The court directly adopted
the rule laid down by Wigmore in his book on
evidence, and | understand the rule to be per.
fectly settled, and it went so far as to overrule
the very kind of a case you are talking about
in Bobink vs. Erie; and my only difficulty is
with this situation that the Olcott case dealt
with a fixed condition of affairs such as you are
saying the New Jersey case just decided on, to
wit, a crossing-----

Mr. Miller: No; | say | have a recollection
that there was a case decided—it may have been
the Bobink case. The Bobink case was a cross-

ing case.
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The Court: If you had made the objection in
another form 1 think 1 might have been inclined
to sustain it, but in the present form | don’t
think----- A

Mr. Miller: 1 am moving to strike out now
only on the ground that the evidence is imma-
terial, irrelevant and incompetent.

The Court: | will refuse to strike out.

Mr. Dixon: | think under the Exton case in 10
32 Vr. it is clearly relevant.

The Court: I remember that case. My im-
pression of it is this. Mr. Miller and this is
what | will rule—without looking at the case of
the crossing at all. My impression is that evi-
dence of that kind is admissible for two pur-
poses. The first purpose is to fasten notice
upon the defendant with respect to the condi-
tion of affairs at the place in question. Now
Mr. Dixon indicates to my mind the case of your 20
own company, the Central Railroad Company
against Exton, that is reported in' 32 and 33
Vroom.

Mr. Miller: Of course that was a passenger
case.

The Court: That was not a crossing case at
all; that was a case where the hackmen were in
the habit of skylarking in front of the terminal
building of the Central Railroad Company, and
the court held that if they had been doing that 30
for a sufficient length of time to affect the com-
pany with notice, the duty rested upon them to
cause such condition of affairs to cease. So
this question as to whether or not there had
been accidents happening on this piece of private
property which people were invited to use—if
they were entitled to use it—would come prac-
tically under the same rule. It may also be ad-
missible to show the condition of the roadway
at the place in question, at least so far as its use 40
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at the time in question was concerned under
such circumstances—and that is what | thought
you were going to address your objection to.
There would have to be some similarity of con-
ditions in order to admit the evidence; but on
the question of notice, if the accidents happened
from a certain condition of affairs that was
constantly going on there, why, the evidence is
clearly admissible.  So I will admit the evidence
and you may have your objection noted.

Q. You say you have had collisions there before
this accident to Reaney? A. Yes, sir.

Q. And what time would those collisions occur?
A. Well, any hour in the night. In fact some
nights it would be so foggy you would have to pull
in one side and wait until it would light up a little

20 bit before | would dare go up the road.

30

40

Q. You have used that road daily-— A. Yes.

Q. And nightly during all this time? A. Yes, sir,
and nightly too.

Q Now what was its condition from Jersey
avenue to the river so far as the light was concerned
with respect to your ability to drive along there?
A. Well, you mean this kind of weather?

Q. In December. A. In December?

Q. Yes.

Mr. Miller: | object. There is no evidence
before the court that at some other time he
could not see to drive. There is no parity at
all.

Mr. Dixon: We have fixed the night and he
has fixed it.

Mr. Miller: For instance on a foggy night he
naturally could not see.

The Court: | suppose it would require some
time in December approximately near the acci-
dent, because early in the evening it would be
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light and probably late in the morning it would
be light.

Q Well, say early in December----- A. Well, take

Q Take between the 1st and the 10th of Decem-
ber.

Mr. Miller: | object to that as immaterial, ir-
relevant and incompetent. A

A Well, take around seven or eight o’clock at night
time you could not see in front of you.

Mr. Miller: 1 move to strike that out.

The Court: | was in the midst of an objection.
I am trying to get an objection on the record.

The Court: What is the objection? Let us
hear it.

Mr. Miller: On the ground it is immaterial
irrelevant and incompetent; because he could 20
not see some night at ten o’clock it does not at
all follow that he or somebody else could not
see at six in the morning on the 11th of Decem-
ber, 1913. You cannot guess in any such way
as that.

The Court: What time did this accident
happen?

Mr. Miller: Ten after six.

Mr. Dixon: About six in the morning, when
there was no natural light. | submit that any 30
witness can testify who knows the condition
of that road as to whether it is light or dark
and how light or how dark during the hours
when there is no natural light, no sunlight.

The Court: That is true enough if there is no
other intervening condition that complicates
the situation.

Mr. Dixon: There is nothing else to compli-
cate it.

The Court: All 1 was thinking was whether 40
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or not on the 10th of December at 10 after 6in
the morning there was any natural light. Of
course | am perfectly well aware that that is
very close to the longest night in the year,
within a few days of it.

Mr. Dixon: Yes.

The Court: And whether there was any
natural light or not I-----

10 Mr. Dixon: The plaintiff says there was not.

The Court: Of course there is always natural
light even when there is darkness.

Mr. Dixon: Of course; but | mean the ordi-
nary condition of day and night. There may be
some starlight some night and some moonlight
some night.

The Court: | will permit the question and you
may have an objection.

(Question and answer repeated).

Q. Now near this crossing under those conditions
how could you see? A. Couldn’t see, no—no, sir,
there was no lights at all, only as I said before a
little bulb.

Q. What did that little bulb light up? A. It lit
between the crossing and the States platform.

Q. How far would that spread? A. Well, it would
spread in back of the crossing; it would not spread
out on the crossing whatsoever; | never seen it

30 spread on the crossing, not at all.

Q. Did you ever have any collisions at or near
that place between wagons? A. Yes, | have—
wagons of Burns’; | have run into them, it was that
dark.

Q, Have you ever run into wagons or had them
run into you? A. Yes, sir; that is-----

Q. Between what hours? A. Well, any hours—
well, six or seven o’clock at night time. Only here
lately of course each man carries a lantern. Now

40 you can see what is coming.
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Q. | mean before this accident. A. Yes; well,
that is what | am saying; many a time.

Q Did you ever call anybody’s attention to it, any
of the employees or officials? A. 1 often did. Even
near this crossing | often seen myself pull the three
horses up and there be an engine coming down. |
would say “ It’s a wonder you wouldn’t have some

lights here or some gates.”
Mr. Miller: | object to that.

Q Never mind that. Whose attention would you
call to that? A. | would call some of the watch-
men and some of the brakemen, many a time.

Q. Employees of the railroad? A. Yes, sir.

Mr. Miller: 1 object to that.

The Court: What is the point of the objection
now? 20
Mr. Miller: Notice to a crossing watchman or

to the engineer of a train would not be suffi-
cient notice to give the company notice, | don’t
think, under the law of the state. The crossing
watchman is there for one purpose, to guard a
crossing, and the engineer is there to run the
train, and the conductor is there to take tickets;
and a notice to one of those men outside of the
scope of his employment | do not think would
be sufficient. 30

The Court: What do you say about that?

Mr. Dixon: The crossing watchman is theie
to see if the crossing is safe.

The Court: Yes; the crossing, but not if the
road is safe.

Mr. Dixon: This is the crossing of the road.

The Court: Now I do not think that telling a
watchman or telling an engineer or a conductor
on a train whose duty does not require him to
make any report wiith respect to it and mani- 40

10



10

20

R

4p

74
James Hart—Direct.

festly so far as | can see in this case it would
not be—is any notice to the company.

Mr. Dixon: Wouldn’t it be the duty of the
watchman to see that passengers and vehicles
were safe?

1he Court: Safe on the crossing.

Mr. Dixon: They say the light was up here to
make it safe.

Mr. Miller: Who says that?

Mr. Dixon: It makes crossing safe. Now this
witness says that here at the crossing, although
the light was there it was so arranged and of
such a character that at the crossing it was so
dark that he had often had collisions within the
vicinity of it and had complained about it and
said “ Why don’t you light up the crossing?”
Now that is notice to the company of that
place that is the only light they put there on
this whole roadway from Jersey avenue to the
river.

The Court: | will permit it.

(.Objection noted for the defendant.)

Q. Whose attention would you call to it? A. |
would call the man at the crossing; | would call the
brakemen, as | said before, many a time. Many a
time, as | said before, I would want to cross, and |
often said “ Why don’t you put gates even up here? ”

Mr. Miller: 1 move to strike that out.

The Court: That will be stricken out.

Mr. Dixon: | don’t care anything about the
gates.

Q. Did you ever inform anybody connected wilh
the railroad with regard to the collisions you had had
on this road? A. No, but in fact | think they have
seen it.

Mr. Miller: | object to that and move to strike
it out.

The Court: That will be stricken out.
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Q What was the condition of the surface of the
road down there in December, 19187 A. Well, it
was paved, all paved; and especially down there—
and down there sometimes there was a running
stream too from the hoses; they had hoses down
there sometimes.

Mr. Miller: | objectto that and move to strike
that out.

Q. Prior to this accident? A. Yes; | have seen
hoses stretched down there--—-

The Court: | will strike that out unless it is
shown to have some connection with this acci-
dent. I do not see that it has anything to do
with it.

Mr. Dixon: | have no objection.

Q. What was the condition of the roadway with re-
gard to dirt and refuse? A. | have seen dirt there,
and | have seen plenty of it from Burns Brothers’
coal yard clean down to the ferry.

Q. What do you mean by plenty of it? A. Plenty
of mud and dirt that | presume drops from the coal
wagons and the dust of the road blowing down on
that road.

Q. Does it have any effect—did it at that time, in
December, 1913, have any effect on the sound of the
wagons at all? A. Yes; | have seen ourselves get
stuck many a time in it. The dirt would stop the
horses from pulling the load.

Q. It was as thick as that? A. Yes, sir; many a
time.

Q And anywhere along near this crossing? A.
Yes, sir, before you would come to the crossing and
below the crossing.

Q. Now when you had these collisions along this
road and before this accident what would they do to
you?

Mr. Miller: | object to that.

10

40
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Q. Why did you have collisions?

The Court: | will overrule that question. We
cannot try that issue as to why he had collisions.
The fact that he had collisions and the facts and
circumstances of the place he may prove as
facts, but his conclusion as to why he had
them is clearly inadmissible.

jp Q@ When you had these collisions could you see
the other colliding party or wagon prior to the col-
lision so as to avoid it? A. No; no; sometimes |
didn’t unless it was a gray horse coming in front of
me; then perhaps | might see him.

Q. Gray horse? A. Yes, sir, but just about at
that point Burns Brothers comes practically in side-
ways, and naturally you would run into them; you
could not see them, it was so dark; and wagons
coming up and down.

2q Q Because you could not see them? A. Yes, be-
cause you could not see them.

Q How long did that condition exist prior to this
accident to Reaney, prior to Decermber, 1913? A
What do you nmean?

Q. The condition of darkness. A. That | could
not tell you, the condition of it, only just the road;
the road has been paved as | said.

Q. Between sundown—after the sun went com-
pletely down and before it came completely up? A
Some nights you would come up and you would

fdrive right through, you would not meet nobody.

Q. Could you see any better? A. No. Some
nights of course you might see a little better with
the moonlight and the stars, but there is no lights
to show you on the way up.

Q. Some nights you could see better on account
of the moon and stars? A. Yes, sir, the moon and
stars.

Q. And when those were not shining then you-----
A If it was a good moonlight night it would show

40 right down on the ground, the surface.



7

James Hart—Gross.

Cross-examination by Mr. Miller:

Q You say you have been driving down there for
how long? A. Around fifteen years.

Q And you have had a good many collisions? A.
Not a good many; | have had a couple though.

Q How many have you had in the last fifteen
years? A. | have had about four or five anyhow.

Q. Four or five in fifteen years? A. Yes, sir. 10

Q How many have you had at the crossing
where the bulb was? A. | have had about two at
the crossing to my knowledge.

Q. Two in fifteen years? A. One pole chain
broke and one pole broke.

Q. One pole broke? A. Yes; and one pole chain.

Q. How did that happen; you had gone into some
other wagon? A. Yes, sir; ran into one other
wagon.

Q. Did you have a light on your wagon at that 20
time? A. No, sir; there was no law to that effect.

Q. The question is whether you did or not. A
No, sir.

Q. Did the other man have a light on his wagon?

A No, sir,

Q. So that you have had two at this crossing in
fifteen years? A. No, sir.

Q. And on those nights was the bulb burning? A
No, sir,

Q. Not those nights? A. No, sir—nothing; | 30
don’t think that bulb was there at the time.

Q. Was the crossing there? A. The crossing was
there, yes, sir.

Q. So that in fifteen years you have had two at
this crossing? A. Yes, sir.

Q. And you have had perhaps two more in fifteen
years at other places along this road? A. Up the
road.

Q. That is at Burns Brothers? A. Up above
Burns Brothers’. 40
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Q How far from Burns Brothers™ A Between
Jersey avenue and Burns Brothers’.

Q AnNd that is all you can remember, those faur?
A. Yes, sir.

Q How doyou fix onfour? A. Because it cores
to my memory to recollect that 1 had four.

Q When did the first one occur? A Oh, that is
quite a while ago.

10 Q About how long ago? A Well, it is shortly
after the road was paved, | should suggest.

Q How long ago was it paved? A It must ke
around eleven years, as | said before, to my knowl-
edge; it may be nore and may be less.

Q What fixes it in your mind that that is the
first collision—that this first collision ooocurred
shortly after the road was paved? A. Lwas going
down there shortly after the road was paved; we
were just through riding the horses from Buns

20 Brothers up to the Hudson Coal yard; that ison
Jersey avenue.

Q Now the question is how you fix in your mind
that this first collision occurred shortly after the
road was paved? A. Yes.

Q That is what | want to know; what fixes that
in your mind? A. Because the pebbles were still
there on the ground in some of the paving blocks.

Q That is how you remember it? A Yes.

Q When did the second one occur? A. That is

30 quite a while after that too. | remember the man
I had the collision with there.

Q You remember the man? A. Yes; that wes a
couple of years after that.

Q Wheredidit occur? A. Right down about—
well, 1—it is a little further down than Jersey ave-
Nnue—no, wait a minute.

Q ANd the first one was up near Jersey avernue?
A. Yes; right near the crossing.

Q So that the first one was up near Jersey avenue?

40 A. To my knowing, yes, sir.
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q "Wait a minute. The first was up near Jersey
avenue and the second----- A. About the same place;
well a little further down; not the same spot, some-
where between Burns Brothers’and Jersey avenue.

Q. Where did the third one occur? A. Down at
the crossing; they were both of them at the crossing,
the last two.

O. At this crossing? A. Yes, sir.

Q. When did the third one occur? A. That was 10
shortly before Wertheim went into bankruptcy.

Q And when did the fourth one occur? A. Just
about a couple of months before that to my knowl-
edge—twice in one year.

Q A couple of months before when was it? A.
Well, that was the third and the fourth one.

Q. They occurred together in a short time? A. In
a short time, yes, sir.

Q. And at the same place? A. Well

Q. And about how many years ago? A. Well, 20
that is about—I had one I think it was with the
Hudson, and three with Wertheim.

Q Listen to the last question. The question was
how many years ago the last one occurred? A. The
last one occurred around three years ago.

Q. A month before that was the third one? A.
About four; and the first two was shortly afer the
road was built.

Q What kind of a day was the 11th of December,
1913? A. Well, that I could not really tell you, what 30
kind of a day that was. It was pretty early in the
morning, you know; it was pretty dark. | was in
the stable about that time. It was pretty dark that
time in the morning.

Q. What kind of a day was December 12, 1913?
A. | could not recollect that.

Q. Where were you at six o’clock in the morning
on the 12th of December, 1913? A. | caunot go back
that far and tell you about them things.

Q. Well, you say you were in the stable at six 40
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o’clock in the morning? A. No; | say we are in the
stable at six m the morning. It is pretty dark in
December, | said.

Q. The question was whether you remember
where you were on the morning of December 1
1913? A. Yes, sir; | do remember where | was

Q. Where were you? A. Home in the house

Q. How do you know it? A. Because | know it

Q. We want to find out what fixes it in your
rr]nind. A. Well, I was in bad circumstances myself

ere.

Q. You had something of that kind? A. Yes, sir.

Q. Were you paying any attention to the weather?
A. Yes, sir; | think so anyhow; | am not sure.

Q. Have you any recollection of the weather? A
I think it was raining if | ain’t mistaken. | won’t
be sure though.

Q. But you think it was raining? A. | think it
was.

Q. What makes you remember that, that parti-
cular day? A. Well, I was laid up myself at the
same time, on the 11th of December. In fact | was
laid up until the second day of January.

Q. lhat does not help us to know how you re-
member or recall. A. | cannot really tell.

Q. You have said it was raining. A. Well, when
I lived in this house and the woman in the house I
think she said to me “ It’s a bad day, Mr. Hart, it is

w raining.”

Q. What makes you remember you left that par-
ticular house on that particular day? A. | did not
say | left it.

(Former answer repeated by the reporter.)

*

Q. What makes you remember this particular
lady’s conversation with you on the 11th of Decem-
ber, 1913? A. She came up to see me.

Q. What makes you remember she came up to

40 see you on this particular morning about a year and
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ahalf ago? A. | am saying about the 11th or 12th
or 13th as you asked me.
Q We are talking about the 11th. A. Asfar as
I can think back-1 said | was laid up on the 11th.
Q Then you said it was raining on that day be-

cause a woman----- A. | said “ 1 think; "1 won't
be sure. . ' ,

Q Do you remember anything about the weather
that day? A. Well, | cannot say now. 10

Q Isn’t it a fact that you know absolutely noth-
ing about the weather that day at all? A. Well,
back two years, | haven’t it in a book.

Q Isnt it a fact you do not know anything about
the weather? A. Not that day.

Q Or the day before? A. No; to tell you the
truth 1 haven’t it in a book, no.

Q Or the week before? A. Only just about
Sunday-----

Q Or the week before? A. No; | was laid up. 20

Q You were laid up at that time? A. Yes, sir.

Q You were not driving down Johnson avenue at
that time, were you? A. No, sir; not in December.

Q. So you know nothing about what you could
see or how little you could see--—-- A. Not in De-
cember.

Q. —in December, 1913? A. No, sir.

Q. Then, Mr. Hart, if you were not driving down
Johnson avenue in December, 1913, at all, how do
you know that there was dirt there in December, 30
1913? A. There was always dirt down there, your
Honor.

Q. Were you there in December? A. No, sir.

Q. Then how do you know? A. | was there in
January, when there was plenty of dirt because I
got stuck.

Q. There was dirt there in Janunry? A. Yes,
sir; plenty of it.

Q. And there was dirt before that? A. There
was plenty of it to my knowledge. 40
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(%\I The question is if you were not there at all___
A No, not in December.

Q —you do not know whether there was anv dirt
there or not? A. Not in December.

Q You do not know anything about it? A No
Sir.

Q And you do not know whether there wes a

10 ~ul® there in December or an arc light or any I|gfl’>

A. No, not in Decermber; | said not Iin

Q AnNd this was in Decermber, 1913? A 1 obrft
know anything about that, not in that nonth but
previous to that 1 do know____

Q No.

Redirect-examination by Mr. Dixon:

Q You know about it in November that year, do

you? Do you know about it in November of that

20 year, the arc light? A. The arc light, no, sir, not in
ovember.

Q What nonth do you know about? A | knew
all the way clean up to August.

Q August? A. Yes, sir; and then to January |
didn't know; but from January up | do know.

Q After January was the light the sanme as it wes
as to August? A. No, sir.

Q What was the difference? A. W, in Janu-
aiy | believe there was not a bulb there to ny
knowledge.

Q What kind of a hulb was it in January? A
That is what | say, | didn't see any bulb there in
January.

Q You did not see any there in January? A
Not to my knowledge. There might have been, but
| didn't see it.

BRecross-examination by Mr. Miller:

Q It might have been? A. W&ll, | say I did not
40 see any.
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Q Did you say it might have been? A. | didn’t
see any there, not to my knowledge.

Q Did you say it might have been? A. | did not
See any --——-

Mr. Miller: Now | ask the witness be in-
structed to answer the question.

Q Did you say it might have been? A. Yes; but "
| did not see any.

The Court: Well, did you say it might have been?
A Yes, sir; | did say it.

O. That means you do not know whether there
was one there or not? A. Yes; but | have seen it
there after that, but a very, very dim light though.

Mr. Miller: 1 move to strike that out.
The Court: It may be. It is not responsive.

20
Edward R. Kearn, sworn.

Direct-examination by Mr. Dixon:

Q Where do you live? A. 32 Trenton street,
Jersey City. ] )

Q "And what is your business? A. Teamster.

Q For yourself or employed by somebody? A.
No, sir; I work for P. J. James, truckman, 193 Bay
street. ) ]

Q How long have you been working for him? A. 30
Four months. )

Q. Before that what was your business? A. John
Y. Gobel, truckman, Halladay street and Johnson
avenue.

Q How long did you work for him? A. Close to
four years.

Q. By truckmen you mean driving their trucks?
A. Driving a truck.

Q. When you trucked for these two people, in
driving trucks, did you ever have occasion to use 40



84

Edward E. Kearn—Direct,

Johnson avenue as far as the Central Railroad Com:
pany ferry? A Yes; use it inthe moming ad at
night—going to work and coming from work.

Q. Covering what period of time did you have oc-
casion to use Johnson avenue from the ferry to
Jersey avenue? A. Well, in the morning-some
mornings on an odd day we would be ordered
out early; that meant five o’lock to get to the

10 stable, and to turn out at half past five. The track
leaving the stable at that time would bring us down
to the ferry at six o’clock, and if we were not
ordered out early we would get in the stable at six
o clock and drive out at half past six, and it would
bring us to the ferry at seven o’clock. In the even-
ing we came up at all hours; it depended on what
time our day’s work was done in New York, to
drive up the road to the stable.

Q. Covering what period of time was this your

20 practice to drive up and down that road? A. Cover-
ing what period of time?

Q Yes. A. Length of time—well—-

Q. What gears? A. What years? 1912 and 1913
and 1914 and 1915.

Q. Now during that time what was the condition
of the surface of the road? A. The surface of the
road was paved.

Q. You did not drive up and down there before
the paving? A. No, sir.

30 Q. And you drove between sunset and sunrise, up
and down----- A. Oh, yes.

Q. Johnson avenue? (No further answer).

Q. And how frequently, if at all, did you drive up
and down Johnson avenue after sunset and before
sunrise during the month of November, 1913, and
December, 1913? A. Well, in the winter months
from November on we came up late; some nights
early, some nights it would be seven o’clock, some
nights eight o’clock, some nights half past six,

40 other nights six, some nights nine, some nights five
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—it depended as | said what time our day’s work
were done in New York.

Q. Did you ever travel that road during those
months around six o’clock in the morning? A. If |
was ordered out, yes.

Q. I say did you during those months, that you
remember, about six o’clock in the morning, in De-
cember, 1913? A If | was ordered out—during
them months?

Q. Yes. A. Thatl couldn’t actually say, whether
| was ordered out; | cannot bring it to memory, to
tell the truth. :

Q Well, you quite frequently did drive there
early in the mornings? A. Yes.

Q During that year? A. Yes.

Q 1913? A Yes.

Q. And was the condition of the road during that
year so far as artificial lighting was concerned the
same----- A. There isn’t any.

Q Was there any change in the artificial lighting
of that road during the year 1913? A. No artificial
lighting that |1 know of, except one light.

Q. Was there any change in the artificial lighting
of that road during that year that you know of? A.
No, sir.

Q It was the same in December as it was in
January of the same year, was it? A. Yes, sir.

Q. Now what was the artificial lighting of the road
during that year between the ferry and Jersey ave-
nue or Burns Brothers™? A. A switch lamp at
every switch.

Q. A switch lamp at every switch? A. And the
small bulb at the last crossing leading to the river;
it was in between the track and the express com-
pany platform.

Q. You say a switch lamp at every switch? A.
A switch—a lamp to turn the switch.

Q. Where are those switches? A. They are down
along the tracks.

30
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Q Were they in the roadway? A. No, sir.

Q | am asking you what artifical lighting in the
road there was. A. None, absolutely none whatso-
ever that | know of.

Q. Taking from the ferry up—or going from the
ferryboats up, can you describe on the blackboard
the situation there? A. Taking from the ferry up?

Q Going from the ferry show us what the first

10 light you would come to would be-----starting at the
river. Could you do it? A Well-—--

Q Do you know if you can? Have you got it
clearly in your mind? A. Yes, sir.

Q Describe it first without the blackboard. Tell
us, as you go from the river. A. | couldn’t describe
it on that board with chalk (indicating cloth-covered
surface).

Q Well, we will turn it around (exposing a black-
board).

20 Q. Which side are you going to start with, the
river? A. That (drawing) is Johnson avenue. Here
is the river to the east. There is Jersey avenue to
the west. This is the roadway leading out from
the Jersey Central ferry. You take Johnson avenue
up. Thisis the U. S. Express Company over here.
Here is the New Jersey Central Railroad track with
a spur crossing that track and running down this
way. In here is the bulb on top of a pole twelve
feet high.

30 Q How far is that pole from the roadway? A
From here—well, 1 should judge about twelve or
eighteen feet.

Q. Does that come out over the road, that arm?
A. No, sir; it shows no light to the road here.

Mr. Miller: It shows no light?

A. No, sir; not that |1 know of—not that | could

see, crossing there
Q Goon. A Through the road there is no light.
40 The Lehigh Valley track here has gates with lights
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protection. The New Jersey Central has another
track here without gates and a track here without
gates. The track of the Central has no gates or
“g(g.t' How far is that gate from the first crossing?
A. This here (indicating).

Q Yes A From the first crossing, well, 1
should say half way up the road. A

(Adjournment to June 22, 1915)
(Last two questions and answers repeated.)

A This here gate (indicating)?

Q Yes. A This is about half way up the road.

Q Half way between what? A. Between this
sput here,

Q And what? A. And the—and Jersey avenue
(indicating). That is on a rough guess. Now here 20
is the railroad shanty and there is Burns’ stable.
Here is the roadway; there is Burns Brothers’ coal
ard.

Y Q Take your seat. You have shown us the gen-
eral locality. Now you stated that you had driven
up and down that road after sundown and before
sunrise almost daily? A. Before sunrise.

Q Before sunrise, yes; during the dark period of
the twenty-four hours. A. Oh, yes. | drove up
and down—up the road at night during darkness 30
and down in the morning, of course as | told you
when we were ordered out early. Now it may be
we would be ordered out early and it would be in
the spring of the year.

Q But you have driven down there in the early
morning? A. Yes, Sir.

Q Before sunrise? A. Before sunrise?

Q Yes. A. Well, before sunrise in the spring of
the year or summer.

Q | don’t care when it was. If it was before”
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sunrise that is what | am asking you, A No <ir
not that it was dark. I

Q. You have never gone down in darkness, before
sunrise? A. Not when it was dark.

Q But when you have come up have you adb
served this Ii%ht that you have indicated there?
A. This small bulb, yes, sir.

Q Describe that light and how much reflection or

10 light it throws upon the roadway. A. It showed

no reflection or light that I could see to the tracks.

Q Does it light up the roadway to any distance?
A. No, sir, it sets back of the road inside the build-
ing, between the building and the first track.

Q. Now then, from the ferry up to Jersey avenue,
in 1913, and up to December, was there any artificial
lighting of that roadway at all? A. No, sir.

Q And what was its condition as to darkness
after the sun went completely down? A. Where

20 do you mean, in'the line of seeing to drive?

Q Yes; driving a wagon. A. To drive, coming
up that road I always took it nice and easy.

Q. How about seeing? A. The consequences was
you would have to hold just down your elbows
to your knees and look ahead as far,as you could.

Q How far could you see ahead? A You
couldn’t see ahead at all, no further than about to
the horse’s head.

Q Did you ever have any accidents there through

30collisions or anything? A. Well, | have had two,

40

but not serious.

Q | do not care if they were serious or not—
through collisions? A. Through collisions.

Q. After the sun had gone down? A. Yes, sir,
two dark nights.

Q. Due to the darkness? A. Yes.

Mr. Miller: 1 move to strike out Mr. Dixons
remark. Mr. Dixon said it was due to the
darkness.

The Court: I will permit it to stand.
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Q Did you ever report the condition of this road
so far as the darkness was concerned to any of the
employees or officials? A. The first collision | had
waes in the early part of December.

Q What year? A. 1913; but | cannot give the
exact date. )

Q | don’t care about the date. A. I know it
wes the early part of that month, on account of 10
being Christmas month, and it happened just the
other side of where | pointed Burns Brothers’ coal
yard, | should say about one hundred feet up. It
was Lawshe’s Newark truck; it was loaded heavy
and the driver was giving his horses a chance to
wind, as he claimed himself. | came up behind
him and could not see him, and the pole went un-
derneath his truck and the chain on the

Mr. Miller: | object to this description of an- 2Q
other accident.

Q That is enough of that. You did not see this
truck ahead of you until you struck him? A. No,
Sir.

Q Did you report it to anybody? A. In backing
the horses up it broke the pole chain.

Mr. Miller: 1 object to that. | do not think
we have a right to go into a description of the

other accidents. The existence of the accidents 30

you have ruled is permissible for the purpose of
showing notice.

The Court: You do not understand what I
ruled. 1 ruled he had a right to show the facts
in connection with the accident but not his
conclusion with respect to it, and that is what |
am still going to rule; and these that have been
offered are the facts of the accident, and | will
permit it.

Mr. Miller: | would like my objection noted, 49
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A. Lawshe’s driver asked me what happened
Mr. Miller: 1 object.

A. —and | says “ The pole chain is broken.”

Mr. Miller: | object.
The Court: That last part is stricken out.

Q We do not want anything that you said. |
10 want to know if you notified, or if knowledge of
this accident came to----- A. Yes, sir; | notified
an employee of the Central Railroad, off a passenger
car that was drilling down, and he had a lantern in
his hand and held the lantern while | was fixing the
polﬁ_chain, so | could see, and I passes the remark
to him-----

Mr. Miller: 1 object.

Q 1 do not want your remark. He was there at
20 the time or shortly after? A. Yes, sir.

Mr. Miller: Now | move to strike out the
conclusion that this man was an employee of
the Central Railroad.

The Court: The conclusion is stricken out.

Q. How many wagons, so far as you observed,
customarily went up and down and across that ferry
in 1913—how many per day? A. How many?

Q Yes. A That would be hard to say. They

30 were going up and down you might say the day
long.

Q. But while you would go up and down there
would you meet other wagons besides your own?
A. Coming down and up, Yes.

Q. And of what nature, what kind of wagon? A
Well, some light wagons—single and double, loaded
all kinds of business wagons and trucks.

Q All kinds of business wagons; and did people
walk up and down that street? A. | have saw them

40 walk up and down.
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Q Going from where to where? A. Going from
work; coming to work. )

Q You say “ work;” going to what place? 1do
not care what they were doing. A. 1 could not tell
what place. ]

Q Did you see them going to the terry?

Mr. Miller: I move to strike out they were
going to work. o
The Court: That is stricken out.

Q Coming from where to where? Where did you
see them walking along? A. Up and down the

Q Up and down the road. What part of the road
did they have to walk in? A. Some in the street
and some in the bank over the curb.

Q And did you see them walking both daytime
and night-time? A. Yes, sir. 20
Q And covering what period of time did you ob-

serve that? A. What period of time?

Q Yes; covering what period of time—duration
of time? A. Well, from half-past five in the even-

m%.uﬁ)\'lot in the day, but during your experience on
that road as a driver, for how long a period have
you seen people walking up and down that road?
A Well, you see a few walking up during the day -
some rides up back of the wagons back of the ma- 30
chines, automabiles.

Q I am asking you about the walking people, not
the riding people. Over what period of time have
you seen people walking up and down that road,
night time and day time? A. Day and night both.

Q Well, during what period? Don’t you under-
stand what I mean? Did you see them during the
year 1913? A Oh, yes; yes, Sir.

Q Did you see them during the year 1912? A.
Yes, sir. 40
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Q. During the year 19107 A. No, Sir; 1 wasn’t
there.

Q Then as long as you have been riding up and
down that road you have seen people walking up
and down, have you? A. Yes, sir.

Q. Now during the year 1913 was there any sign
or notice of any kind or description anywhere along

road> along that property, that that was
private property of the Central Railroad Company,
or of any other company, or anything of that sort?
A. No, sir; one at this spur—“ Look out for the
locomotive”; that was the regular crossing.

Q. “ Look out for locomotive.” Well, that was
not notice it was private property, was it? A. No, sir.

Q. There was one sign near the spur; which spur
do you mean? A. Well, mostly all spurs on the
railroad crossing they have them signs up.

Q. “Look out for the locomotive ”? A. Yes, sir.

Q. That is where the track crosses the thorough-
fare? A. Yes, sir.

Q And there were between the river and Jersey
avenue, three places where they crossed the thor-
oughfare? A. Yes, sir.

Q. And on each of those places there was a sign,
“Look out for the locomotive”? A. Yes, sir, asa
general rule they always have them signs.

Q. 1 donot ask you about the general rule. | ask
you what the fact is there? A. Yes, sir.

Q And that is all the sign was? A. That is all.

Q. No other sign; no notice that people could not
go on there if they wanted to? A. No, sir.

Q Did you ever see anybody attempt to stop any-
body—any of the public or drivers, from going along
that road? A. No, sir.

Q. Now when you observed these wagons going
up and down the road after sundown at what rate
of speed did they customarily go?

Mr; Miller: | object as immaterial, irrelevant
and incompetent.
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The Court: What isthe contention about that,
Mr. Dixon?

Mr. Dixon: The contention is this, sir: that
this being private land, if these wagons coming
from the defendant’s ferry, being upon their
property, of right, customarily drove up and
down that road on a trot or gallop or what not,
and for such, length of time that the company
knew or ought to have known of that situation, 10
then they should make some kind of a provision
with regard to the safety of others who like-
wise were using that as a public street, and
among those provisions we say is the lighting;
the same as in the Exton case, the court held
there that these men were scuffling and not
only scuffling on the occasion of the accident
but they scuffled beforehand, and they per-
mitted the plaintiff to prove their habit of
scuffling so that the defendant either knew or 20
ought to have known that the scuffling went on
on their property and therefore should have
taken some precaution to prevent it.

The Court: 1 will permit it. That is the
theory of the case.

(Objection noted for defendant).

A. At all rate of speeds—some fast and some slow;
it depended on the man driving.

Q. And those were wagons that came off of the 30
boats as well as other wagons?

Mr. Miller: Let him tell that.

Q Where did those wagons come from? A. Go-
ing down and up.

Q Going down where? A. Down towards the
river, east and west.

Q. Well, do you know where any of those wagons
came from that travelled on that road? A. Where
they came from? 10
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Q Yes. A. 1 could not tell you that.

Q. Where did you go to when you went across—
down that road? A. When | went down | wenton
the boat and went over to New York.

Q Well, didn’t you ever see other wagons going
over on the boat? A. Oh, yes.

Q. Where did they go when they went on the boat
then? A. To New York.

10 Q Now did you ever come over on the boat from
New York? A Yes, sir.

Q. Did you ever see any other wagons come over
from New York? A. Oh, yes.

Q And when those wagons came from New
York what road did they come on to Jersey City?
A. Johnson avenue.

Q Out this road, didnt they? A. Yes, sir.

Q Are those the wagons that you refer to as

0 going at all different speeds? A. Yes, sir.

Cross-examination by Mr. Miller:

Q When did you first hear of the accident to IVr.
Eeatney? A. Oh, | was going over the 23rd street

oat.

Q No; just when? When was it? A. A few days
after he was hurt.

Q. Did you know Mr. Reaney? A. No, sir.

Q You gave your name to some one? Did you or

30 y°u A. Afriend of mine was speaking to
me about the accident-—
Q. No.

Mr. Miller: Repeat the question.
(Question repeated.)

A. Yes, sir.

Q. You have told us that this middle crossing, the
Lehigh Valley crossing, had gates on it. Was that
there in December, 1913? A. Was there gates there

40 in 1913?



b

Edward R. Kearn— Cross.

Q No; the Lehigh Valley crossing, was that there
in December, 19137 A. Well, that | cannot remem-
ber now. 1 could not just remember that. 1 would
not like to say yes or no.

Q You do not know whether that Lehigh Valley
crossing was these? A. At that time | cannot just
say whether that spur was there or not.

Q Your recollection is not very fresh, you nean?
A. Not on that spur there, because it is a new spur 10
we have put in there, you know.

0. And you do not know whether it was there at
that time or not? A. At that time, | can’'t say, no,
Sir.

Q What kind of a day was December 11, 1913?
A. | could not tell you that. | can’'t bring that
back to memory.

Q 1 did not suppose you could. When did you
first make up your mind to try to recollect the con-
ditions that were there in 1913? A. How did I first 20
come to make up my mind?

Q When did you first attempt to recollect what
the conditions on this road in 1913 were so that you
could come here to testify, | mean? A. | did not
have to make up my mind. | see it every day.

Q Well, you forget about things, you do not
recollect those things? A. No; | don't forget.
Whether you are riding day or night you don't
forget.

Q You forget whether that spur was there. A. 0
Well, at that time; | don't just want to say it was
there or not; | couldn't just say; | thought it was
a new spur.

Q |1 thought 1 saw you change the position of
this dot, didn't 1, this morning (indicating)? A.
WA, that doesn't—it is——-

Q Wait a minute. Did you change the position
of this dot? A. Yes, sir.

Q AnNd that was the dot that you meant to show
the light? A. Yes, sir. 40
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Q And you had it further away from the roed
before? A. Yes, sir.

Q Why did you do that? A. Well, it is, as |
said—as | said last night, it is sixteen or eighteen
feet from the track, or twelve to eighteen feet from
the track—I do not just know, and I——

Mr. Miller: 1 move to strike that answer out.
10 ~our™ | d° n°t know whether it isan
answer or not. He may be going on to say that
when he put it there last night he indicated a
distance that was nore.
Mr. Miller: But he said that and stopped.
The Court: You stopped him.

Q Did you mean to go further with the answer?
A. Yes, sir.

Q Pardon nme for stopping you. What is the rest
of your answer? A. On that light?

20 Q Onwhy you changed the place. A. To meke
it look a little better.

Q To look better? A. Yes, sir.

Q As a matter of fact, when you came back this
morning, after you had been thinking about that
and saw that, you knew it was too far away as you
had drawn it before? A. Well, | told you the
distance last night.

Q Isn't that why you changed it? A. No; | just
changed it to make it look a little better.

D @ A little bit nore like it? A. Yes.

Q As a matter of fact that light is close to the
street, isn'tit? A. Well, 1 told you it was about
as close as from twelve to eighteen or sixteen feet.
I could not give you-—-

Q. Are you sure that in 1913 it was not less than
twelve feet from the street? A. Less than twelve?

Q Yes. A Am I sure?

Q Yes. A. | amtelling you I could not be exact
on the distance.

40 Q Now what makes you so exact that that light
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did not throw any light on the street there? A.
Because | drove apast it.

Q But you drove past it and saw its position
every night, didn't you? A. Oh, yes; and then
pessed a remark to myself, “ That’s about the only
light.”

M. Miller: 1 object to that and move to strike 10
it out.
The Court: It may be stricken out.

(Question repeated).

Mr. Miller: Well, 1 will withdraw that ques-
tion.

Q You said you had seen people frequently walk-
ing there? A Walking up and down the road?

Q Yes. A. Yes, dir. 20

Q Did | understand you to say you had seen
people walking along the bank alongside the road?
A Some; and some in the street.

Q Some on the bank and some in the street;
there is a bank there? A. There is a bank there,
the curb.

Q So that people can walk on it? A Yes, sir.

Q All the way up? A. Well, no, sir, not at the
coal chutes, not at Burns Brothers'. They are com
pelled to take the street. 30

Q Except at Burns' Brothers' there is a bank
there where they can walk? A. A pathway along
the curb. .

Q Off of the part, the road, that 'rhewagorswed?'
A. Yes, sir.

Q And that is up high so that a wagon could not
get up there? A. Can't get up there.

Q You said you have had two collisions on that
street? A. Ore collision.

Q Only ore collision? A. The other was very 4
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near one, but the horses stopped. If you want ne
to describe that to you----

Q No; I don't want you to describe it. 1 will
ask you. You have only had one there since you
have been driving? A. One; yes, Sir.

10 Q@ As | understand it, this manure truck wes
driving ahead of you and he stopped? A. To rest
his horses.

Q And your horses ran into the back of hin?
A. Yes.

Q Your horses got onto him before you ocould
stop thent? A. Yes

Q How far ahead of you was he when he stopped?
A. The pole went under his truck.

Q When he stopped how far ahead of you wes

20 he? A He was stopped there, blowing his horses—
resting his horses.

h_Q. But he was stopped? A. And | could not see

im

Q Did you have a light? A. No, sir.

Q Did he have a light? A No, sir.

Q That was up by Burns Brothers'? A. Yes,
above the coal pockets.

Q In the shadow of the coal pockets, wasn't it?
A. Just above the coal pockets, where the coal wes

A piled up on the sidce.

Q That is a particularly dark place where the
coal is? A. Yes, sir.

Q How many other accidents have you hed at
other places aside from this Johnson avenue since
you have been driving teans? A That is besides
the one?

Q Yes. A None; only this collision.

Q Not at this place, but other places. A
None.

40 Q Never had another accident? A. No, sir.
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Redirect-examikation by |\/|r. Dixon:

Q Isn'tit a fact that these tracks of the Central
over on the west side of the crossing come up to the
paved roadway?

Mr. Miller: 1 object as not redirect-examina-
tion.
The Court: | will permit it.

A. The bank is on the north side; the tracks are
close to the roadway on the south side.

Q Yes; the bank is on the north side, you say. Is
there any bank on the north side of that avenue,
that Johnson avenue, between the---—- A. Begin-
ning from here (indicating).

Q From there going u?? A. Yes, sir.

y. That is beginning from beyond Bums Brothers’
__west of Burns Brothers’? A. Just as soon as you
hit this coal pocket you are conmpelled to take the 20
Street.

Q Up towards Jersey avenue? A. Yes, Sir.

Q It begins west of Burns Brothers and runs up
towards Jersey avenue? A. Yes.

Recross-examination by Mr. Dixon:

Q Are you sure there is no bank between Burns
Brothers and the ferry? A. Yes-—-

Q Not at Burns Brothers, but when 3ou get 30
beyond Burns Brothers, toward the ferry, isn't there
a bank there? A. When you get beyond Burns
Brothers, yes.

Q Not beyond Burns Brothers, but between
Burns Brothers and the ferry there is a bank there?
A Yes, sir; when you go over this spur here, just
here there is another bank running to the ferry.

Q Just indicate the bank.  This is Bums
Brothers’, marked “ Burns.” That is Burns', isn't
it? A Yes.
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Q Indicate where the bank is? A. There is the
coal pile there; there is the bank here.

Q Runs up to Jersey avenue? A. Just on the
side of this spur it starts.

Q And isn't there any bank between the spur
and Burns Brothers? A. No, sir; you are com
pelled to take to the street there.

Q As a matter of fact you can walk outside the
curb lire here; there is lots of room to walk here?
A. You can a little, till you get here (indicating).

Q Until you get actually to Burns Brothers? A
Yes—at the side of the street.

Q But until you get to Burns Brothers' there is
lots of room for a man to walk on the north sids?
A. North side.

Q Out of the street-way; that is off on the north
side beyond the curb line? A. Yes, sir.

Q So that except in front of Burns Brothers

20 plant there, trestle, and where the coal pileis, a
man can walk the whole distance without being in
the street-way where the wagons go, on the north
side? A. Yes, sir.

Edward A. McCabe, sworn.

Direct-examination by Mr. Dixon:

Q Where doyou live? A 232 Wbodward street.
3D QG What is your business? A. Freight sorter.
Q What? A. Express business; freight sorter in
the express business.
Q. What express company? A. American.
Q How long have you been with that conpany?
A. About a year.
Q. And before that what was your business? A
Same business.
Q With whon? A. U. S. Express.
Q The United States went over into the Ameri-
40 can, didit? A. Yes, sir.
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Q How long were you enployed by the United
States Express? A. About two years.

Q You were employed there while Reaney was
employed? A. Yes, sir.

Q Didyou know Reaney? A. Yes, sSir.

Q Did you work at the same place where Reaney
worked on Johnson avenue? A. Yes, Sir.

Q The big express station—platforn? A. Yes, sir. 10

Q What were your hours of duty? A Seven in
the evening until six in the morning.

Q How did you get to your work and from your
work? A Why by route of Johnson avenue.

Q What? A. Coming back and forth Johnson
avenue?

Q That is down this street we have been talking
about; and how far did you walk down Johnson
avenue before you got to the express station? A.
Well, from Woodward street all the way down. 20

Q Crossing Jersey avenue? A. Crossing Jersey

nue. . A
aV&’”‘&nd right down Johnson avenue? A. Down
Johnson avenue.

Q Down to the express station? A. Yes, sir.

Q Andyou did that daily? A. Yes, sir.

Q What time did you go down and what time-----
A. Used to go down half past six in the evening and
leave work six o'clock some nomings and some
Mmomings seven. 0

Q Now did you go up and down that street aftei
sundown and before sunrise? A. Yes, Sir.

Q During various parts of the year? A. Yes.

Q Didyou in 1913? A. Yes, sir.

Q Did you observe the condition of the roadway
with regard to the lighting, the artificial lighting?
A. Yes, dir.

Q What was the artificial lighting of that road-
way from Jersey avenue down to the express plat-
form during the year 1913, up to Decerber 11th?
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A. No possible light outside—there was no light till
you struck Burns Brothers'.

Q What? A. There was no light till you struck
Burns Brothers’, from Jersey avenue.

Q And where were there any lights at Bums
Brothers'? A. In toward the coal chutes.
ro% They were off the road oronit? A. Off the

10 Q How far off the road? A. About twenty feet
twenty-five feet.

Q After you passed Burns Brothers’, from there
on to the express company platforms, what lights
were there along the road? A. There was ore light
down at the crossing where the tracks crosses
Johnson avenue.

Mr. Miller: Which crossing is that?
A. Central Railroad crossing.
Mr. Miller: 1 am trying to get which oreit is.

A. The crossing nearest the river.

Q ANnd nearest the platforn? A. Nearest the
platform

Q And there was ore light there? A One light
there.

Q Where was that light located with respect to
the roadway? A. WEII, it wes a little off the road-
way on the south side of the street.

3D Q About how far off the roadway would you say?
A. | judge eight or ten feet.

Q What was that light fixed o? A. A pole.

Q Wasitonanarmorapde? A Well, an am
extended from the pole.

Q And what kind of a light was it? A. W&ll, an
electric bulb.

Q Single bulb. A. Single bulb.

Q And what light did that bulb afford to any-
body walking along the street so far as lighting up his

40 pathway was concermned? A. WEll, it did not extend

20
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very far; it extended nore tonard the platform than
it did the street.

Mr. Miller: What waes that?
(Answer repeated.)

Q Towards the street. Did it light up the path-
way, the roadway of the street at all? A. Well, not
for any distance, no, sir. 10

Q W&, with regard to your ability to see asyou
walked along that street, state what you could see
and how far you could see after sundown, say seven
or eight o'clock at night. A. In going down?

Q Yes; orcoming up. A. It was very dark, it
took a man--—-

Mr. Miller: | cannot hear you.
The Witness: All right.

A Coming down nights it took a man all hecould
do to pick his steps. Sometimes | have come in2
contact with awater hydrant that was on a side-
walk. what they call a sidewalk, about two and a
half feet from the curb. The hydrant was extended
between the middle of the walk and the cars, and
sometimes you walk there all right; nore times you
couldn’'t

Q You groped along as it were? A. Sir?

Mr. Miller: | object to Mr. Dixon character-
izing it. D
Q Describe in your oon way the condition of

that place as you walked along there after sundown
after the light was out.

Mr. Miller: | object as immaterial, irrelevant
and incompetent and onthe ground there is No
fixing the time; when this wes.

Mr. Dixon: Any time in the year 1913.

The Court: | do not see any point to the ob-
jection at all. It seenms to ne that a man has 40
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got to see the road in the day time in order to
say what the condition of the road is at night.
I suppose that is the object of the question. If
it were on a certain day in a certain condition
in the daytime they would have a right to
assume it wes in all likelinood the sanme, unless
the contrary appeared, for a reasonable tine
after that.

Mr. Miller: The way the question was franed
the witness might go back ten years and de-
scribe the condition there, or he might describe
the condition a year after the accident. |
think with the limitation of 1913, under your
Honor’'s ruling it is proper, but | think it
must be within a reasonable time of the acci-
dent.

The Court: You may answer the question.

2gA. WEell, some nights we would take the roadway

and it was so muddy you would be ankle deep in
the mud; and sometimes we would try to get on
the sidewalk and in so doing there wes cars
lined along the sidewalk about five feet from the
curb-—-

Mr. Miller: 1 cannot hear that.

A. There is cars lined along what they call a side-
walk, five feet from the curb from Jersey avenue

3Ddown, and there is water hydrants extends in the

20

centre of that, about two and a half feet from the
curb and the cars, and in going down | have struck
my knee against the water hydrant, it wes so dark;
I didn't see it until 1 got right up on top of them

Q And that was the condition of that locality
during the year 1913 and before December 1ith,
was it? A. Yes, sir.

Q Did you see wagons go up and down that road
way? A. Yes, Sir.

Q How frequently did you see them travelling
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onthat road? A. Oh, every day that | went down
back and forth.

Q AnNd did you see pedestrians on that roadway?
A Yes, Sir.

Q How frequently? A. Well, 1 used to meet
them occasionally nmost every night back and forth.

Q Now you have stated the hours that you went
to work for this express company. When did your
work start? What did you do to indicate the start- 1
ing of your work? A. Seven o'clock--—

Q W&ll, whenever you got there; what did you
have to do first to indicate the time you started to
work? A Well do general work around—trucking.

Q Wnat is the first thing you did when you went
down to the express company to go to work? A.
Why, went to the time-clock and rung in.

Q And what is the last thing you did when you
stopped work? A. Rung out.

Q What do you nean? Just described what you
mean by ringing in and ringing out. A. Well, go
to the time office and hand your card in to the time-
keeper; he will ring you in when you go to work,
and in the morning he will do likewise and ring you
out and hand you back your card.

Q You are in the employ then from the time you
ring in until you ring out? A. Yes, sir.

Q After you ring out you are your own boss? A
Yes, sir.

Mr. Miller: | object as calling for a conclusion.

The Court: 1 will permit that answer to stand.
I think it is such a conclusion as a witness may
well draw.

Q And during that time, the year 1913, where
did you ring in and ring out? A. On the American
—onthe U. S. express platform, about the middle
of the platform

Q Do you know whether you were working
there the night Reaney was hurt? A. Yes, sir. 40

Hu
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Q You were there the night he was hurt? A
Yes, Sir.

Q And what time did you travel that roed that
night? A. The same as usual, going down about
half past six or quarter to seven that night going
down.

Q ANd going out what time did you go badk?

~ A Coming home in the morning about seven o'clock.

Q You went back about an hour after Reaney
then? A. An hour after Reaney.

Q Didyou see Reaney leave that noming? A
Yes, dir.

Q When he left what was the condition of the
light on this road, along that rcad? A. W&ll, the
light was out.

Q The light of what light wes out? A. The light
toward the craossing.

Q Was it before daylight that he left? A Yes,
Sir.

Q Before the sun came up? A. Yes, dir.

Q And how was the general condition of the
roadway as to light on that morning about six
oclock? A The same as usual, very poorly.

Q Was it dark or light at six oclock that nom-
ing? A \Very dark; very dark

Q How far could you see along that road on that
morning at six oclock? A. Well, you could not see

over a couple of feet-———--

30
Mr. Miller: How far?

(Interrupted answer repeated).

A. About two feet in front of you.
Q. Now was this morning the only time that you
observed that light out? A. No, sir.
Q How frequently had you seen that light out?
A. Well, it was out quite often.
Q. | mean before the time Reaney was hurt. A.
40 Yes, sir; quite often.

20
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Q What do you mean by quite often? A. W&ll,
that 1 could not exactly say. We never passed any
particular attention to it being out, but we used to
pess a remark how dark it was at times going back
and forth.

Q We&ll, would it be out nore than one or two
nights a weeks? A. Well, I presume it would.

Q Can't you say about how often it was? A.
No, sir; not—I1 couldn’'t exactly say. 10
Q Without giving ne any exact number of
times? A. Well, a couple of times a week—maybe

oftener.

Q And how long a period of time would it be
out? A. Well, while we would be passing there
you could see it out, you would know whether
it-——-

Q You could see it in passing. That was your
observation. Now you have seen wagons going up
and down there after dark, have you? A. Yes, sir. 20

Q Where did they go? A. Well, some of them
goes up the street as far as the city ling, | believe,
and some goes to Burns Brothers for coal.

Q Those that go to Burns Brothers’, where do
they come fron? A. Well, from the east side, some
of them—Baxter street.

Q New York? A. Yes; and Division street.
You could see the names on the wagons.

Q Cormre over the ferry? A. Yes, sir.

Q And do many of those wagons go up and 0
down there at night time, after dark? A. Yes, sir.

Q AnNd come over empty or full? A. Come over
e i

Q ANnd then load? A. Load.

Q Andgo back? A. And go back.

Q Now, as they come over have you noticed at
what rate of speed they generally travel that roed
going towards Burns Brothers'? A. Yes, sir.

Q How do they go generally? A Well, full
speed; they drive at their own pleasure at times in 40
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the morning there, passing the platform from where
we could see them

Q They drive fast? A. Very fast.

Q Is that customarily or only occasional? A
Customary.

By the Court:
10 Q@ Over what period of time are you talking about?

By Mr. Dixon:

Q During what period, the Judge asks you? A
Well, during any morning we were down there,
during Nov----

By the Court:

Q During what period of time, what nonth?
20

By Mr. Dixon:

Q From what time of the year to what tine? A
All that time of the year.

Q What is that time of the year? A. 1913
November—Decemnmber.

Q That is what we are trying to find out. FHom
Novermber to when? A, All the year long.

By Mr. Dixon:

Q. As long as you have olserved thent? A Yes.
Q As long as you have been working there you
have observed that situation? A. Yes, sir.

D

Cross-examination by Mr. Miller:

Q You live on Woodward street? A. Yes, Sir.
Q That is the same street Mr. Reaney lives at?
A. Yes, sir,
Q How far from him do you live? A. Right
40 Opposite.



109

Edward A. McCabe—Cross.

Q And how long have you been working there?
A. Going on three years.

Q And every moming these wagons used to go
up from the ferry toward Burmns Brothers’ along about
six oclock? A. Yes, dir.

Q AnNd used to go very fast? A. Yes, sir.

Q And nmede a great deal of noise? A. Well,
SOMetimes.

Q AnNd sometimes they didn't? (No answer).

Q And the drivers shouting, | suppose? A. Wkll,
I never heard much shouting.

Q Anybody there at the express company could
see those wagons every morning going along? A.
Yes, sir.

Q Everybody knew that they were going along
there? A. Yes, sir.

Q Going fast? A. Yes.

Q And driving as they pleased, as you say? A
Yes, sir. 20

Q I suppose most of them did not have any lights,
did they? A. Npo, sir.

Q No lights onthen? A. No, sir.

Q You said that you usually came from work
down this Johnson avenue? A. Yes, Sir.

Q 1 suppose sometimes you walked down on the
street-way and sometimes you walked down on
what they call the sidewalk? A. Yes, sir.

Q ANd | suppose on a very stormy day when it
was very bad, you would go down on the train? ~
A. No, sir.

Q Never went down on the train? A. No, sir.

Q You could go down onthe train? A. Well

Q. From Pacific avenue or Communipaw avenue?
A. | never went over that way, but----

Q But it can be done? A. Yes, sir.

Mr. Dixon: | nove to strike out that it can
be done.

Mr. Miller: He knows the locality and he 40
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lives across the street from this man Reaney.
Do you object?

Mr. Dixon: Well---—-

The Court: 1 do not think his intelligence or
mental activity is affected by mere geographical
considerations. You said he knows because he
lives acrass the street from Mr. Reaney.

Mr. Miller: That was in answer to asottovoce
remark of Mr. Dixon’s. It was out of orcer.

Q Do you remember the morning Mr. Reaney
was hurt? A. Yes, sir.

Q You did not leave until seven o'clock that
noming? A. No, sir.

Q ANd he left at six? A. Yes, sir.

Q And you were working on the platform at six
oclock? A. Yes, sir.

20 Q What part of the platforn? A Well, differ-
ent parts, up and down and back and forth.

Q But from where you were on the platform
you say you could see that that light on the cross-
ing was out? A. Yes.

Q You could see that from the platfom?? A
Yes, dir.

Q* And you could see that it was so dark along
the roadway that you could only see a couple of feet
from the platforn? A. Yes, sir.

D
Thomas Reaney, recalled.

Direct-examination by Mr. Dixon:

Q WMr. Reaney, when did your duties with the ex-
press company begin and when did they cease on
each day? A. At seven o'clock in the evening and
six in the moming.

Q Wll, I nmean how did you—how were they
determined, as to when you started to work and

40 when you finished work; how was it determined?



Thomas Heaney—Direct.

A. WEell, | had to go to the time box and get a ticket
and get it punched. )

Q Yes; and what would you do with that? A
Went to work after that.

Q That was when you went to work? A. Yes,

st You got a ticket and had it punched at the
time box? A. Yes, sir. in

Q And what did that indicate; what did that
ticket show? A That is that | reported for work.

Q When you started to work. Now what did
you do when you stopped work? A. Well, 1 went
to the time box and got the same ticket punched
when | was through at six o’clock in the morning.

Q Whenever you were through you got a ticket
punched? A. Yes.

Q And that showed when you stopped? A. Yes.

Q. What did you do with that ticket; what was
done with the ticket? A. Well, the part that was 20
punched, he would tear that off and hold it, or put
it in the time box there; there was a particular box
for it to be put in there.

Q There was a box to deposit the ticket in? A
Yes, sir. )

Q And what became of the ticket? A. Well, |
suppose they held it-----

QF.) You do not know; you do not know it, do you?
A. No, sir. ) )

Q. And after you have put that ticket in the box 30
you are then through for the day? A. | am through,
yes, Sir.

Mr. Miller: | object as calling for a conclu-
sion.

Q Well, is that the fact or not? A. Sir?

Mr. Miller: 1 object as calling for a conclu-
sion.

The Court: | will permit that to be answered. | 0



112

Thomas Reaney—Direct,

Q Is that the fact? A Yes.

Q Mr. Reaney, was there any sign or notice,
printed or painted, anywhere along this roadway
between Jersey avenue and the river, which notified
anybody, or you, that this property, this street, was
private property of the railroad company? A Well,
there is a sign up there further, up on Jersey

10 avenue—I mean on Johnson avenue—to look out
for the locomotive.

Q Didn’t you hear my question? | did not ask
you about locomotives; | asked you whether there
was any notice, printed or painted, “ This is private
property,” or anything to that effect. A No, sir;
no, Sir.

Q Or “ Thi« is railroad property ”? A No, sir.

Q The only notice there is “ Look out for the
locomotive,” is it? A. That is the only notice | see.

20 Q Where is that? A. That is up where the
Lehigh Valley crosses at the end of Johnson avenue.

Q. That is where a track crosses Johnson avenue?
A. Yes, sir; where the tracks crosses.

Q It is one of those painted signs, “ Look out for
the locomotive”? A. Yes, sir.

Q The same as you see on crossroads in the
country? A. Yes, sir; on a board.

Q AnNd there is a flagman generally at one other
crossing, isn’t there, with a lantern, at night time?

30 A Well, there is at night time for crossings, yes.

Q Generally; at the crossing next to the express
company isn’t there generally a flagman? A Yes.

Q A flag-house? A. There is a flag-house there.

Q The company has a flagman there? A. Yes.

Q And had him during that year? A. Yes, sir.

Q. He comes out with a lantern when there is a
train coming? A. Yes, sir; that is his business.

Q Now did you ever have any knowledge, ac-
quired from any other source, that this was a pri-

40 vate right of way? What did you think it was that
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you were traveling along? A. Well, | thought it
was a public street.

Q How far did you travel along Johnson avenue
when you used it, going to and from your work?
A. | travel all the way from my home until I would
get there.

Q Tell us how you would go from your home;
where is your home? A. In Woodward street.

Q What streets would you go down to get to
Johnson avenue first from your home? A. Just
come out to Johnson avenue, up Woodward street
and go right straight down.

Q Does Woodward street run into Johnson
avenue? A Yes, Ssir.

Q. And then you walked along Johnson avenue,
how far, before you got to Jersey avenue? A
Well, about half a mile, I think.

Q Half a mile?

Mr. Dixon: You concede that is a public
street?

Mr. Miller: Woodward street?

Mr. Dixon: No; Johnson avenue.

Mr. Miller: Down to Jersey avenue?

Mr. Dixon: Yes.

Mr. Miller: | do.

Q And then continued across Jersey avenue,
down this street to the express station? A. Con- 3
tinue down Johnson avenue and down to the express
station.

Q. You have known it all as Johnson avenue
right down to the express station? A. Well, they
have always called it Johnson avenue down there.

Q Everybody did, or does? A. So far as | know.

Mr. Miller: He cannot speak for everybody.

10

20

Q. As far as you have ever heard them speak of
it? A Yes. 40
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Q They have travelled over it?
(No answer).

Q Do you know of any sidewalk along any part
of that roadway between Jersey avenue and the
ferry? A No, sir; there is no sidewalk; there isa----

Q What is it? A. A path or—off the curb.

Q Where does that path go to? A. Well, down
pretty near as far as Burns’.

Q From Jersey avenue to Burns? A. It is no
further.

Q It stops at about Burns’, doesn’t it? A Yes.

Q And then from there you have to take the----

Mr. Miller: I object as leading.

Q You have to take what? From there on what
do you have to do then? A. Well, you have got to
walk on the street; you have to walk on the street.

Q How far do you have to walk on the street
before you get to another path? A. There is no
other path to go down all the way.

Q. And this path that is above Burns Brothers—
between Burns Brothers’and Jersey avenue—is on
which side of the road? A. On the right hand side
going towards Jersey avenue.

Q. That is the south side? A. Yes, sir.

Q Or the north side of the street? A. Yes.

Q Q And what is that path? You say it is a path;
why do you call it a path? A Well, a place if
people going up and down walks on there.

Q Why do you call it a path? What is it, dirt or
wood or what? A. No; it is earth.

Cross-examination by M. Miller:

Q Mr. Reaney, down between the river and Burns
Brothers’ there is a curb on the right hand side of
Johnson avenue as you go up toward Jersey

40 avenue, isn’t there? A. Yes?sir,
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Q And there was at the time your accident
occurred? A. Yes, sir.

Q AnNd then there was some open space beyond
the curb there, wasn’t there? A Well-----

Q Was there or was there not open space beyond
the curb?—At the time of your accident? A. Inon
the railroad track?

Q No; as you go up toward Jersey avenue, here
is the curb (indicating). Now between the river— 10
back of me—and Burns Brothers—ahead of me—
there was a place alongside here to walk down there
the other side of the curb? A. Yes, sir; well-—

Q There was, wasn’t there? A. Yes, sir.

Q. Lots of room to walk there— mean off the
curb? A Yes, sir.

Q Not in the street, but beyond the curb. A
That is from Burns’ up to Jersey avenue.

Q Now listen to me; | am talking about from
Burns to the river. A Oh! From Burns—no, sir, 20
there was no—er-----

Q What is there on the other side of the curb,
the north side of the curb? A. Well-----

Q From Bums’to the river, what is there there?
A There is a power-house and a gas-house right
there between Burns’ and the river.

Q Don’t you know that the power-house and the
gas-house are way down right on the river? A
That’s the new power-house.

Q Yes; and the old one in the same place, wasn’t 30
it? A Well-----

Q Wasn't it----- A. The old one?

Q —about in the same place as the new on¢€?
A. No, sir.

Q And did you have to go down as far as the
power-house was? A. No, sir.

Q Now beyond the power-house what was there
on the other side of the curb—the north side of the
curb, between the power-house and Burns™? A
Well, there was tracks----- 40



10

20

116

Thomas Heaney—Cross.
Motion for Nonsuit.

Q There was room there for you to walk, wasnt
there? A There was room, but | wasnt on that
side of the street.

Q But there was room for you to walk if you had
been there? A. Yes, sir.

[plaintiff rests.]

Mr. Miller: I ask for a nonsuit in this case on
the ground that there is no evidence showing
any negligence on the part of the defendant;
upon the ground that there is no evidence
showing that any negligence on the part of the
defendant was the proximate cause of plaintiff’s
injury; upon the ground that the dangers of
the situation were obvious to plaintiff, and upon
using this passageway with knowledge of them
he assumed the risk of injury therefrom; that
plaintiff was guilty of contributory negligence,
barring a recover}7

The Court (after argument): | think that |
will permit this case to go to the jury, and I do
that on these grounds:

First of all, this was not a public way; it
was what is called in the law a private way;
it was the mere incorporeal hereditament;
and if this had been a public way the
cases that have been decided along that line
hold that at common law there is no obligation
resting upon a municipality to light a public
highway. | have not had an opportunity
since this case opened to look at the reason-
ing upon which those cases are rested, but
I have not any doubt as to what the reasoning
is. The reasoning is that at the time of the
adoption of the common law there were not any
such things as lamps which lighted streets;
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at least there was no lighting of the street by
lamps; and | remember reading many years
ago in one of the volumes of Dillon on Munici-
pal Corporations that when they first attempted

to light the streets of London and actually suc-
ceeded in getting them lighted the crime cal-
endar fell tremendously, because the highway-
men and footpads and those who infested the
highways were a little afraid to do in the light 10
what they had been perfectly safe, in their own
notion, in doing in the darkness. But as | say
the common law preceded the invention of
street lamps, and therefore at common law it was
held that the city was under no obligation —
because the law arose before the facility did

to light their streets by those lamps. But in
this state that would be a matter of slight con-
sequence because in this state under the case of
Strader vs. The Freeholders of Sussex, in 3 Har- 20
rison, the court has held that the neglect on the
part of a municipal corporation to perform a
public duty does not give rise to a private
action, and the only remedy is by indictment.
Therefore the cases in this state would throw no
light whatever upon the subject so far as that
civil aspect is concerned. | apprehend however
that if the legislature— do not know what the
law of Jersey City is—the charter of Jersey
City—with respect to whether the streets must 30
be lighted by the city or not—but | apprehend

if there is a statute that casts upon the officers
of Jersey City the duty to light the streets and
because of their non-lighting of the streets
somebody received some injury, that an indict-
ment would indubitably lie, and if an indict-
ment would lie against Jersey City for not
lighting the streets, why manifestly if this
were, as it has been held to be so far as this
plaintiff or one circumstanced as he was is con- 40
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cerned, a public way, by estoppel, then if you
apply the public rule, manifestly if you could
indict a public official you could maintain a pri-
vate action against the individual whose duty it
was to use reasonable care to see that the street
was kept in such condition as the public would
be required to keepit. But leaving that reason-
ing out of the way, this is a private way
which this plaintiff had a right to consider as a
public way under the case of Black vs. The
Central Railroad, in 56 Vroom. Now then, that
brings us to consider whether it being a private
way which this man was entitled to use—be-
cause he had the right to consider it as a public
way—any duty arose on the part of the defend-
ant company to use a degree of -care which
would require lighting of this highway; and of
course the law is perfectly settled that with re-
spect to the premises upon which a person is en-
titled to go the duty resting upon the owner of
those premises is to use reasonable care to have it
reasonably safe for the purpose of the invitation
and to the extent of the invitation only. Now
the extent of the invitation here was to use this
as a public highway, and if a sidewalk was not
furnished then he undoubtedly had a right to
walk in the roadway, and if he were walking in
the roadway at the time he was injured then
the question arises as to whether or not the de-
fendant company did all that it should have
done in the exercise of reasonable care to have
it reasonably safe for his use; and that depends
—ifor reasonable care is always a duty of rela-
tion—upon the circumstances which confronted
the railroad company prior to and at the time of
the happening of this accident; and the plaintiff
here has attempted to prove that this was an
exceptionally dangerous highway because of
certain practices that were indulged in by peo-
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pie who had used this highway fora sufficiently
long time prior to the happening of this acci-
dent to have effected the railroad company with
notice of such use and to have required them in
the exercise of reasonable care as against other
invitees than those who indulged in such
use to use reasonable care to protect such
other invitees against the consequences of such
ause. That | understand to be the theory upon 10
which the case is rested by the plaintiff here.
Now if there was a practice or a custom or a
habit on the part of certain of the invitees who
drove along that highway of driving at a high
rate of speed and thus jeopardizing the lives and
safety and security of those who used it, why
manifestly the jury might say- they are not
obliged to say, but they might say—that the duty
rested upon the railroad company to take care
either to stop such use or such misuse upon the 20
part of those invitees who used it in that way or
misused it in that way, or else to regulate such
use as that it would not occasion such danger, or
to furnish such facilities for the use of the high-
way by other persons as that such use would
not menace them on the part of those who were
misusing it. Those may be things that the
jury might conclude in this case, and of course
if they do conclude that the duty rests upon the
defendant company to go that far why mani-30
festly it seems to me that their not going that
far would be such thing as the jury might con-
clude was the neglect on its part to use that
reasonable care which it was its duty to use on
behalf of such other licensees. Now this view
finds a considerable amount of support in thel
case of Exton vs. The Central Kailroad Com-
pany, the same defendant that is defendant
here. That case is reported, as I recall it, in 32
and 33 Vroom—twice reported. There the fact,40
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was that men who furnished cabs for use by
passengers leaving the railroad or coming to it
were in the habit just outside the station of
the company of skylarking and, as one of the
judges put it, horseplaying; and the court held
that the railroad company owed the duty to
protect such passengers against such horseplay
which menaced their safety while they were
about to use the premises and were there for
the purpose for which they had been invited to
use them. Now in this case if a person who
used the highway as the employee of a tenant
or one who was authorized in some legal way
to use the premises as a public highway, was
using it, why manifestly he was an invitee.
Now the rule of care with respect to a passen-
ger, so far as the instrumentalities of the rail-
road other than rolling st*>ck is concerned is
precisely the same as that which is owing to
other invitees; it is merely reasonable care; and
of course there is a vast distinction drawn in
our state between injuries owing to the rolling
stock and instrumentalities over which the
company has entire control and probably sole
knowledge and that of mere stations and sta-
tion platforms where the railroad company has
probably no better knowledge than those who
use them. | say therefore the duty does not
differ in respect to a passenger who is using a
way furnished for him to use, or a station,
from any other invitee who is using a place
upon which he is entitled to go. The duty in
both cases is a duty to use reasonable care.
Now that brings us to consider, as Mr. Dixon
argued a moment ago, as to whether or not if
this had been a passenger who was going along
this way from the station of the Central Rail
road Company the neglect to light this way for
his safety and his injury because of the neglect
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to put such light there would give rise to an
action because it was a neglect so use reason-
able care. 1 think not that it would give rise
to the action but that the jury might conclude
that it would. Of course they might conclude
that it would not; but | say that at least the
jury would have a right to rest such conclu-
sion upon such facts Now then, this man
being an employee of the express company, was 10
for all purposes of a legal character in the same
situation that the express company was. They
owed the duty to him the same as they would
to any officer of the company, or if it had been
an individual who hired the platform for use for
express purposes, the same as they would have
owed it to that individual. That doctrine you
will find laid down thoroughly in Dettmering
vs. English, 3Vr. 16, where the employee of a
sub-contractor had the right to claim the duty 20
from the contractor to use reasonable care for
his safety; so that the duty flows out to the un-
derlings who are there in the performance of
the duty arising out of that business, and there-
fore the duty flons to this enployee of the ex-
press company. _

Now that | think disposes, so far as |1 am
going to dispose, of the question of the neglect
to use reasonable care on the part of the defend-
ant. |1 might say one thing nore, because the 30
matter was argued and | ought to pass on it;
and that is as to whether or not the jury would
have a right to conclude from the facts in the
case that the neglect of the company to use
reasonable care was the proximate cause of the
injury tothe plaintiff. Of course they do not
have to conclude that. They may on that
phase of the case, just as they may on the other
phase as to the duty of the defendant, conclude
that it was not the proximate cause. My only 10
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inquiry is as to whether there is any evidence
from which they can conclude that the injury
to the plaintiff was the proximate result of the
neglect on the part of the defendant to use the
reasonable care which the plaintiff clains he
ought to have used for the plaintiff's safety.
Now in this case it must be borme in mind
that assuming any one of the situations sug-
gested by you, Mr. Miller, in your argument to
have existed, towit, that the man on the wagon
might have been asleep, or the horse might have
been running away, or many other things that
might have occurred, all of which | admit; that
might have been true; but the plaintiff himself
was on the road when he was injured, and if
the light had been there, even though the man
on the wagon was aslegp, the plaintiff hinself
might have seen the wagon in time to have
avoided the accident, and if he could have dorne
so if the railroad company had performed its
duty then the jury would have a right to con-
clude that even though the man on the wagon
was asleep if the railroad company had per-
formed its duty the person walking on the high-
way who received the injury would not have
received it. Sothat you must take all the facts
into consideration when you attempt to deter-
mine what was the proximate cause of this ac-
cident. The jury might conclude that if the
lights had been there or if the conduct of those
driving the wagons had been regulated or nore
carefully inspected or stopped or what not, why
under the circumstances this accident would
not have happened. If this accident would not
have happened, if the company had performed
its duty in that way, why then manifestly their
failing to perform it might be considered by the
jury to be what you called causa causans, or
the efficient cause of the accident, the cause
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without which the accident would not have
happened and which necessarily set the other
causes in motion.

So much for that phase of it. That brings
us then to consider the question of the argu-
ment made that 1 must say as a matter of law
that this plaintiff was contributorily negligent
in plunging in the dark onto this roadway and
receiving the injury because of the darkness. ™
Now the cases that are cited on that subject are
cases that have to do with tenement houses.
They are the case of Gleason vs. Boehm, 29
Vr.; one other case that was handed up here, of
Dreeves vs. Schoenberg, & Law, 335; Saunders
vs. The Realty Company, 8 Atlantic Reporter,
404 Those are cases of tenement houses, and
they differ vastly from cases of a public highway.
Others might have been cited. The case of
Ryerson vs. Bathgate, in 3 Vr., might have 20
been cited, where a person who was invited to
deposit a cat in a closet and proceeded to walk
in the closet himself—he supposed it was a
a closet—and fell down a chute; they held that
he could not recover there because he had ex-
ceeded the invitation; his invitation was to put
the cat in, and not to go in himself. And so
with respect to Gleason vs. Boehm where the
party plunged down a hallway, opened the
door and walked down a stairway and fell 0
domn. Ore point of differentiation may be
this, that a plaintiff when he is invited to
use a hallway is not invited to open doors and
snoop in closets and down elevator shafts and
stairways and light shafts and things of that
sort. And furthermore, another differentiating
circunstance may be that a person is not en-
titled to presume that all the avenues in a hall-
way are safe: but a man is entitled to presume
that a public highway is safe its entire length. 40
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That doctrine you will find laid down in Durant
vs. Palmer, 5 Dutcher, in all the fullness that |
state it; and you will find it laid down further-
nmore in Quimby vs. Filter, 33 Vroom. Public
highways are presunmed to be safe and parties
have a right to indulge and rely upon that pre-
sumption. That of course at once differentiates
the case of hallways in houses, which are not
presuned to be safe through every door
which one might open and plunge—there is o
such presumption; and therefore | say that dif-
ferentiating circumstance takes this case out of
the rule of the Sauuders vs. The Real Estate
Company, Gleason vs. Boehm and the Schoen-
berg case.

Mr. Miller: Might I sugest this: The Saunders
case was not a hallwhy case.

The Court: But the Saunders case was a pri-
vate house case and is open to all the differenti-
ating circumstances which | have urged with
respect to the case of Gleason vs. Boehm and
the Schoenberg case, because the accident hap-
pened from a too inquisitive and empirical sur-
vey of the premises by the person who received
the injury in avenues along which he neither
was invited to go nor had any right to assune
the safety of. That brings us to consider an-
other phase of the case, and that is whether any
court has ever yet held—and the industry of
counsel leads ne to believe if it had been it
would have been cited—that a man who walks
a dark street in the night time is presumed as a
matter of law to have been negligent because he
did not carry a lamp or because he walked there
at all in the night time. W&ll, of course all ex-
perience proves the insufficiency of that rule as
a legal rule, because everybody knows that acci-
dents are continually happening on country
highways where there are no lamps at all, and
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men walk in the roadway, and it is just as dark
as it is in the city, and nobody ever held yet or
had the hardihood to argue, so far as | am
aware, that a man was conclusively presumed
to be contributorily negligent if he travels a
country highway in the night time without
carrying a lamp. And there are other consider-
ations which make this even stronger yet, and
that is that until the legislature intervened in 10
the road act and required vehicles to carry lamps
there was no presumption in the law that a
vehicle traveling along the road in the night
time without a lamp was traveling along there
under penalty of being conclusively presumed
to have been contributorily negligent because it
did not have the lamp; and the legislature
changed that and required vehicles to carry
lamps.  The motor vehicle act of our own state
requires precisely the same thing, and under 20
those circumstances | never have even heard it
argued that a motor vehicle or another vehicle on
the highway without alamp is conclusively pre-
sumed to be contributorily negligenteven though
the statute requires it; and in fact we have in
the case of Evers vs. Davis, a very recent deci-
sion of the Court of Errors and Appeals, a deci-
sion quiite to the contrary; it is a piece of evi-
dence to be submitted to the jury along with
other evidence on the question of negligence, 30
and that isall it is.

Mr. Miller: 1 have not contended----

The Court: I am simply arguing now and
bringing up the reserves to indicate to you that
the thing that you did argue is infirmand weak
because it goes farther even than the cases have
gone to hold the other way. The plaintiff in
this case had a right to be on a public highway.
That is what a public highway is for. The
public have a right to traverse the highway its 40
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full length even though it is not lighted its full
length, and the public has a right to traverse it
in the dark. It is not conclusively presumed to
he negligent if it traverses it in the dark with-
out a lamp. Now those considerations which |
have been bringing forward as the reserves are
absolutely conclusive in my mind that I would
not be entitled to say as a matter of law that an
individual who was not traveling in a vehicle at
all upon a highway was conclusively presumed
to be negligent because he presumed to be
where he had a right to be without a lamp,
which he was not obliged to carry. So | say
for these reasons I must deny the motion and
you may have your objection entered on the
record.

Mr. Miller: We rest.

Mr. Miller: Now | ask your Honor to direct
a verdict in favor of the defendant on the
grounds that I urged in my motion for nonsuit;
and is it necessary that | should repeat them
all? All the grounds | want to rely on | have
suggested in my motion for nonsuit, and the
only question is whether your Honor wants to
have me repeat them over again.

The Court: No. They will be considered as
incorporated in your motion now and an objec-
tion will be entered on the record to my de-
nial to grant your motion.
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Gentlemen of the Jury:

The plaintiff in this suit seeks to recover dam-
ages from the defendant for an injury which he
says he suffered due proximately to the negligence
of the defendant company in the maintenance of a
private way which the plaintiff says he had been
invited by the defendant to use and which he says
the defendant did not use reasonable care to keep 10
reasonably safe for such use. The plaintiff of
course is obliged to make out that case by the
greater weight of the evidence. He. is obliged to
make out that the defendant did owe him a duty to
use reasonable care for his safety while he was
using this way; he is obliged to make out by the
greater weight of the evidence that the defendant
neglected to perform that duty, and then he is
obliged to show by the greater weight of the evi-
dence that the neglect on the part of the defendant 20
to perform that du'y was the proximate cause of
his injury before he is entitled to recover a verdict
from you to compensate him for the injuries which
he says he suffered because of the neglect on the
part of the defendant to perform such duty. If he
has made out such a case by the greater weight of
the evidence he is entitled to a verdict unless the
defendant shall have made out by the greater
weight of the evidence that the plaintiff himself
was contributorily negligent, that is that he neglected 30
to perform on his part the duty which rested upon
him to use reasonable care while using that way
for his own safety, and that such neglect on his
part either in whole or in part produced the injury
of which he complains and for which he seeks to
recover damages. If the defendant has made out
that the plaintiff was contributorily negligent why
then of course the plaintiff can recover no verdict
no matter how negligent he may have proven the
defendant to have been. 20
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Now in this case the first thing that is of im-
portance to consider is what kind of a way was
this that this plaintiff says he was using? There is
evidence in the case that it bore the aspects of a
public highway—it appeared to be a public high-
way—such a way as the public generally were
invited to use for the purpose of passing and re-
passing; and the law has been laid down in this

10 state with respect to such a way which has been
clothed with those attributes of apparent publicity
as follows:

“A land owner whose conduct is such as to
induce members of the public to use a private
way under the belief that it is a public street
owes to them the same duty as if such way
were in fact a public street.”

One of the courts in speaking of this kind of
20 ways said:

“ There where the defendant by his conduct
has induced the plaintiff to use a way in the
belief that it is a street or public way which all
have a right to use, and where they suppose
they will be safe, the liability in such a case
should be coextensive with the inducement or
implied invitation.”

So that where a defendant holds out to the public
by clothing it with all the appearances of a public
uway, a way, in such wise as to lead the public to
believe it is a public way, he thereby invites the
public to go upon that way and use it as if it were
a public way. That brings us then to consider what
the duty of the defendant is with respect to a plain-
tiff who uses such a way under such impression;
and the lawThas laid down with respect to the duty
which is owing to invitees these rules:

“ The owner of premises who by invitation
40 induces a person to come thereon is under a
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duty to exercise ordinary care to render the
premises reasonably safe for the purposes em-
braced in the invitation. The liability of the
owner or occupier of the premises for their con-
dition is only co-extensive with his invitation to
persons to come upon them.”

And another case says:

“ An owner or occupier of land who by invita- 10
tion express or implied induces persons to come
upon the premises is under a duty to exercise
ordinary care to render the premises reasonably
safe for such purposes.”

You will have observed from what | have read
that the owner of such premises does not insure the
safety of a person who uses the premises under such
invitation; he does not say to such person “ I will
be bound that you will be safe.” He simply says to 20
such person that he will use reasonable care, or
ordinary care, to have them reasonably safe for the
purposes of the invitation.

Now the first question, therefore, in this case is,
has the plaintiff made out by the greater weight of
the evidence that this defendant company did not
use reasonable care to have these premises reasonably
safe for the purposes for which it invited the plain-
tiff to use them? If the plaintiff has made that out
by the greater weight of the evidence you then pass 30
to the second question, which is, was the neglect on
the part of the defendant to use such reasonable
care—if such neglect shall have been made out by
the greater weight of the evidence—the proximate
cause of the injury of which the plaintiff complains?
By proximate cause, gentlemen, is meant the effici-
ent cause, the cause which necessarily set the other
causes in motion. If the defendant has made out
that too by the greater weight of the evidence, that
is that it was the proximate cause of the plaintiff’s 40
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injuries, why then the plaintiff isentitled to recover
a verdict at your hands and to have you assess his
damages, unless the defendant shall have made out
that the plaintiff either did something which a rea-
sonably prudent and cautious man would not have
done while he was enjoying the exercise of his
rights under this invitation, or that he omitted to
do something which a reasonably prudent and cau-

10tious man would have done. If he either was
negligent by commission or omission on his part
and that negligence either in whole or in part
brought about the injury of which he complains
he cannot recover in damages no matter how negli-
gent the defendant may have been proven to have
been.

Now those are the rules, gentlemen, that will de-
termine in this case whether or not the defendant
shall respond in damages, and you will decide the

20 case on the question of liability or non-liability in
accordance with those rules.

I think one of the counsel in summing up—the
counsel for ihe plaintiff—said that the facts proven
by the plaintiff are indubitably true. 1am requested
to charge you that the facts proven by the plaintiff
are not indubitably true, that is without any doubt
whatever. It is for the jury to say whether they
are true or not; and that is true of the evidence of
both sides—and that of course is only evidence on

30 one side in this case—it is true of all the evidence in
the case. The credibility of the witnesses and the
reliability of the story told by them is for you to de-
termine. You are not obliged to believe a witness
just because he told you something. If a man
would come here and say, for instance, that there
were men living in Hudson City here whose heads
grew underneath their shoulders, you would in-
stantly stamp him as a liar because you know very
well that the men who live up here have their heads

40 growing on top of their shoulders the same as other
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people in other parts of the city have; and so be-
cause of the disbelievability of his story you would
disbelieve him. So you test the story of all wit-
nesses by ascertaining first is the witness credible?
and secondly is his story credible and such as ap-
proves itself to your experience, observation and
understanding? If those two things are present,
that the witness is credible and his story is credible,
why then you would be justified in lending credit 10
to it. If either he is not credible or the story is not,
why of course you would be justified in throwing
it out and attaching no importance whatever to it.

Now those, gentlemen, are the things to which I
wish to direct your attention on the question of
liability.

If you find the defendant company liable under
the rules which | have given you you will then
come to the question of the assessment of damages,
and you assess those under these rules: The great, 20
broad, general principle is that the plaintiff is en-
titled to recover compensation or payment, so far as
money can be said to pay, for all the injuries which
proximately resulted to him from the accident.
What those injuries are and their extent he is
obliged to make out by the greater weight of the
evidence. All that he has thus made out he is
entitled to be compensated for, if he is entitled to a
verdict. All that he has not thus made out of
course he ought not to be paid for. Entering into 30
this notion of compensation are these elements: He
would be entitled to recover first compensation for
the pain and suffering, both mental and physical,
which he has undergone in the past, for so long in
the past as he has undergone them, and for such as
he will probably undergo in the future for so long
in the future as he will probably undergo them;
and secondly, he would be entitled to recover com-
pensation for loss of time, or what is the same thing
in other words, loss of wages, due proximately to 40



Judge’s Charge.

this accident, if he shall have proven that he lost
any on that account. And he would be entitled to
recover for all expenditures to which he has been
put and has proven by the greater weight of the
evidence he has been put, due proximately to this
accident in the endeavor to alleviate his suffering or
effectuate a cure. Now with respect to the ques-
tion of permanency of the injuries you heard what

10 the plaintiff’s own doctor said with respect to their
nature and extent. He is obliged to make out how
long in the future they will last; and for co much,
if he is entitled to a verdict, he ought to be paid,;
but he ought not to be paid for one instant beyond
that or one penny beyond that.

Now you will take the case under these rules and
decide it.

Mr. Miller: You said there was a duty on the
defendant to prove by the greater weight of the

20 evidence that he was guilty of contributory negli-
gence. They may think he was required to put
witnesses on. Do you want to say anything about
smart money damages?

The Court: There is nothing of that kind in the
case at all.

In this case, gentlemen, the counsel for the de-
fendant asks me to charge you, in order to correct
what he thinks might be an impression that you
might gain from what | said, that it was the duty

30 of the defendant to show by the greater weight of
the evidence that the plaintiff was contributorily
negligent—that that required the defendant to put
some witnesses on the stand. It does not. If by
the greater weight of the evidence in the case it ap-
pears that the plaintiff was contributorily negligent,
whether the defendant put a witness on the stand
or not, that contributory negligence would defeat
the plaintiff’s right of recovery no matter how neg-
ligent the defendant company may have been.

40 Counsel also asks me to charge you that you could
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not allow anything in this case by way of punitive
damages or smart money. | did not tell you that
you could. | cannot see how you possibly could be
misled by what | did tell you. All that you can
allow, if you allow anything at all to the plaintiff,
is compensation or payment for the pain and suffer-
ing and the loss to which he has been put, proxi-
mately due to the accident, and nothing else. 10

You will take the case under these rules and de-
cideit.

Mr. Dixon: The evidence is undisputed, as | un-
derstand it, that the injuries are permanent. The
doctor testified to that.

The Court: | don’t know what your understand-
ing is. | have told the jury to take the evidence in
the case as it is and decide it. They do not decide
it on your understanding but on theirs.

Mr. Miller: | have an objection to the refusal to 20
nonsuit and direct a verdict?

The Court: Those you have got.

Mr. Miller: | object to that portion of the Court’s
charge in which the Court explained to the jury the
duty of the defendant.

The Court: What is the point about it? | would
like to understand it. What do you object to about
the way | charged it?

Mr. Miller: As you charged it the jury would be
entitled to conclude that the failure to light this 30
road would be an evidence of negligence; and | sub-
mit that the failure to light it would not.

The Court: That does not come in an objection
under the charge ordinarily; that is purely on the
question of nonsuit-----

Mr. Miller: Whether it should go.to the jury at all.

The Court: Yes.

Mr. Miller: Whatever rights | have | want to pro-
tect them.

The Court: Oh, yes.
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