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¡ t a  Imnj Court ofCttovsi aud spiate.

in ju n c t io n .

U n it e d  S h o e  M a c h i n e r y  C o m ­
p a n y , et als., 

Defendants-Respondents.

BRIEF FOR DEFENDANTS-RESPONDENTS.

This is an appeal from an order advised by Vice 
Chancellor Lane refusing to enjoin a proposed 
merger or consolidation between the United Shoe 
Machinery Company and the United Shoe Ma­
chinery Corporation. For brevity the two compa­
nies will hereinafter be styled respectively the Com­
pany and the Corporation. The appellants are pre­
ferred stockholders in the Company. In the court 
below intervention was had, and complaint made as 
well by a common stockholder. He, however, has 
not appealed.

The Company was incorporated on the 7th of 
February, 1899, with a capital stock of $25,000,000., 
divided equally into preferred and common shares. 
The charter provided (p. 17)

“ The preferred stock shall be entitled, out of 
the surplus net earnings, after all amounts 
which may be determined upon have been re-
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served as working capital, to a fixed cumulative 
preferential dividend at the rate of, but never 
exceeding six per cent, per annum on the par 
value of said stock and such dividends shall be 
declared in January of each year, unless some 
specified day or days for that purpose be fixed 
by the by-laws. If, in any year, dividends 
amounting to six per cent, per annum, shall 
not be paid on such preferred stock, the de­
ficiency shall be a charge on said net earnings 
over and above the amount reserved as working 
capital, and be payable, but without interest, 
before any dividends shall be paid upon or set 
apart for the common stock. In the event of 
the dissolution of the corporation, or the dis­
tribution of its assets, the holders of the pre­
ferred stock and the holders of the common 
stock shall share and share alike.”

The charter further provided:

“ The common stock shall be subject to the 
prior rights of the preferred stock.”

and continued:

“ If, after appropriating the accumulated 
profits of the company, in excess of the amount 
reserved as working capital, to such dividends 
on the preferred stock of the company as may 
be required, there remain further accumulated 
profits, over and above the amount reserved as 
working capital, the Directors shall, in January 
of each year, unless some specific day or days 
for that purpose be fixed in the by-laws, declare 
a dividend of said profits on the common stock.”

When the Company was incorporated, chapter 143 
of the Laws of 1904, referred to by this Court in 
Ooodnow v. Am erican W riting  Paper Co., 73 N. J. 
Eq. 692, 694, had not yet been passed. The Act of 
1896 (P. L. 1896, p. 286) then governed the declara­
tion of dividends. It provided:

“ No corporation shall make dividends except 
from surplus or net profits arising from its 
business * * * ”

r



3

As suggested by Mr. Justice Sw ayze  in the Good- 
now case, supra , the words “ net profits ” and “ sur­
plus” were evidently synonymous, and hence we 
conclude that the common stockholder, after the 
preference of the preferred holders to a dividend had 
been recognized, was entitled to such dividends from 
so much of the “ accumulated profits” of the Com­
pany, as, after reservations for working capital, the 
directors should determine to divide.

It is obvious that the preferred stockholder upon 
dissolution of the Company has no preference in the 
distribution of its assets (Lloyd  v. Pennsylvania  
Electric Vehicle Co., 75 N. J. Eq. 263). And it is 
very questionable whether, under the charter, he 
would have any preference, even to accumulated 
arrears on preferential dividends. The Company’s 
charter is perpetual, and that should the Company 
in the future fail to prosper, and its management 
determine to dissolve, the preferred stockholder 
might readily be compelled to share alike with the 
common stockholder in the depleted assets of the 
Company.

The Company has outstanding at the present 
time 435,628 shares of common stock and 398,863 
shares of preferred stock. As each class of stock 
has equal voting power, the control of the company 
is obviously in the common stock, and there is, 
therefore, nothing to prevent the directors from 
distributing its surplus or “ accumulated profits” 
to the common stock (always recognizing the strict 
contractural rights of the preferred holder to his 
preferential dividend of 6 per cent.). At the present 
time the preferred stockholder has no interest what­
ever in, or right to, this surplus. See Scott v. 
Baltimore & Ohio R. R . Co., 49 Atl. Rep. 327.

The position of the preferred stockholder in the 
corporation is quite different and very much better. 
It was originally incorporated in 1905, its charter 
being amended in February, 1917 (p. 51), to over­
come the objections found by Vice Chancellor
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Stevens, and this court, in Copeland v. United Shoe 
Machinery Co., 84 N. J. Eq. 2Ï6; 85 Id. 209, of dis­
similarity in the nature of their business. The 
original charter of the Corporation was evidently 
drawn in view of the amendment of chapter 148 
of the laws of 1904, above referred to. The pre­
ferred stockholders in the corporation (p. 31):

“ shall be entitled to receive, when and as de­
clared by the Board of Directors, from the sur­
plus or net profits arising from the business of 
the corporation, after ail amounts which shall 
have been determined upon by the Board of 
Directors shall have been reserved as working 
capital, cumulative dividends at the rate of, but 
never exceeding six per cent, per annum * * *, 
in preference and priority to the declaration or 
payment of any dividend on the common stock.”

The charter further provides {Id.):

“ In the event of liquidation or dissolution or 
winding up (whether voluntary or involuntary) 
of the corporation, the holders of the preferred 
stock shall be entitled to be paid thirty-five dol­
lars ($35.) per share and the unpaid dividends  
accrued thereon, out of the capital of the cor­
poration or the proceeds thereof before any 
amount shall be paid therefrom to the holders 
of the common stock, * * * the remaining 
assets and funds of the corporation shall be 
divided and paid to the holders of the common 
stock according to their respective shares.”

Here, upon dissolution, there is a preference to the 
extent of $10. a share above par, and to all cumu­
lated unpaid preferred dividends, in the preferred 
stockholder. The common stockholder, during the 
existence of the corporation, is entitled (p. 34) to 
such dividends as may be declared by the directors 
out of any remaining surplus, or net profits, after 
the preference of the preferred stockholder has been 
provided for.

Immediately after the formation of the Corpora­
tion (p. 82) it offered, to all the holders of the
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stock, preferred and common, of the Company, to 
exchange their stock for that of the Corporation, in 
precisely the same proportion and manner as is 
provided by the consolidation agreement here under 
review. At that time there were 3,925 preferred 
stockholders, holding 398,863.38 shares. In the in­
terim 3,793 individuals, holding 391,881 shares of 
the preferred stock, have exchanged their holdings, 
so that there now remain outstanding, not owned 
by the Corporation, one hundred and thirty-two 
individual preferred stockholders of the Com-1 
pany owning 6,982.38 shares of preferred stock. 
At the time the offer of exchange was originally 
made (p. 91) there were 2,119 preferred holders 
of the Company’s stock who have since made the 
exchange, who held no common stock, and there 
were 820 individuals who were common stockholders 
only. There were 1,806 individuals who made the 
exchange, who were holders of both common atid 
preferred. At the present time there remain out­
standing (p. 91) one hundred and thirty-two pre­
ferred stockholders, and six common stockholders of 
the Company who have not accepted the offer. It is 
of no little consequence that a plan as mature as 
this, should have received not only the unanimous 
approval of the directors of both companies, but the 
assent of so large a majority of both preferred and 
common stockholders, and that this consent should 
have been obtained not under the whip of a proposed 
merger, with the alternative in the holder of either 
acceptance or appraisal of his stock, but largely, 
before the birth of the merger agreement, which 
proposes to consummate an exchange which has 
now almost unanimously been effected.

The provisions for merger or consolidation of cor­
porations are contained in sections 104 to 109 in­
clusive of our Corporation Act. The statute (sub­
ject to which the complainants became holders of 
stock in the Company) provides that the directors 
of the several corporations proposing to merge, may*
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in their discretion, enter into a joint agreement 
providing, among other things, for

“ The manner of converting the capital stock 
of each of said merging or consolidating corpo­
rations into the stock or obligations of such new 
or consolidated corporation.”

The scheme of consolidation section 104) involves 
the merger of one or more of the consolidated com­
panies into the other, or the creation of a new com­
pany. The present agreement adopts the former 
alternative, and proposes to merge the Company 
into the Corporation. By the express language of 
sections 106 and 107 the consolidated Company shall 
possess all the rights, privileges, powers and fr a n ­
chises as ivell o f  a public as o f a private nature , 
and be subject to all the restrictions, d isability  and  
duties o f both companies. A ll property rights, 
powers and privileges, and all and every other in ­
terest shall, after the merger, be as effectually the 
property o f the consolidated corporation as they 
were o f the several and respective form er corpora­
tions, and the title to any real estate, however, vested 
in  either o f such companies shall not revert or be in  
any way im paired by reason o f the merger. The 
form er corporation is  deemed to continue in  ex is t­
ence to preserve all rights o f creditors, and all liens 
upon the property.
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I.

T h e m e r g e r  w i l l  n o t  w o r k  a  “ d is ­
s o lu tio n  ” o f  th e  C om p an y  a s  t h a t  
w o r d  is  u s e d  in  i t s  c h a r te r .

The strength of the appellants’ case depends 
upon the contrary of this proposition. They argue 
that they have, as preferred stockholders, under 
the provisions of the Company’s charter as above 
quoted—

“ In the event of the dissolution of the 
corporation or the distribution of its assets, the 
holders of the preferred stock and the holders 
of the common stock shall share and share 
alike.”

a right to an equal share in the book value of the 
assets with the common stockholders, and they 
estimate such value to be $56. a share.

Our contention is that the words “ dissolution of 
the corporation or the distribution of its assets ” 
found in the Company’s charter, apply to the en- 
tirelv distinctive feature of our corporation act, by 
which in certain emergencies a corporation is wound 
up and dissolved, either voluntarily or involun­
tarily; its franchises terminated, and its privileges 
revoked. In the case of dissolution the corporate 
entity ceases to be; it dies; while in the case of a 
merger the analogy is that of marriage and not of 
death; the two, though united, still exist. It is 
submitted that the procedure in section 31 for vol­
untary dissolution is distinctive and peculiar, as is 
also the result. That instead of the franchises, 
privileges, rights and duties of the company being 
preserved, as they are in the merger provisions, the 
corporate existence upon dissolution (section 53) is 
continued only for the purpose of prosecuting and 
defending suits by or against the company, and 
enabling it to settle and close its affairs, u but not fo r  
the purpose o f continuing the business fo r  which 
they were established



We are not required to enter the domain of spec­
ulation as to whether (irrespective of statutory reg­
ulation) consolidation is equivalent to dissolution. 
This general proposition depends upon the language 
of the governing statute (Central R. R. & Banking 
Co. v. Georgia, 92 U. S. 665; Chicago, etc. v. Ash­
ling, 43 N. E. 373).

In Wabash, etc., v. Ham, 114 U. S. 594, we find:
“ But upon the consolidation, under express 

authority of statute, of two or more solvent 
corporations, the business of the old corpora­
tions is not wound up nor their property se­
questered or distributed, but the very object of 
the consolidation, and of the statutes which 
permit it, is to continue the business of the old 
corporations. Whether the old corporations are 
dissolved into the new corporation, or are con­
tinued in existence, under a new name and 
with new powers, and whether, in either case, 
the consolidated company takes the property of 
each of the old corporations charged with a lien 
for the payment of the debts of that corpora­
tion, depend upon the terms of the agreement 
of consolidation, and of the statutes under 
whose authority that consolidation is effected.”

Jn the case of Hale v. Cheshire R. R. Co., 161 
M^ss, 443, where a consolidation was made on the 
terms, in part, that each holder of four (4) Preferred 
shares in the Cheshire R. R. Co. should receive five 
(5) Preferred shares in the new Company, and each 
holder of two (2) shares of the Common stock should 
receive one (1) Preferred share in the new Company, 
it was said:

“ The plaintiffs contend that under the public 
Statutes common and preferred shareholders 
should stand on the same footing. That is true 
in case of an ordinary liquidation or winding up 
of the affairs of the corporation, if there is 
nothing in its charter or articles to show other­
wise. But the rule is not applicable to a case of 
consolidation like the present.”

Indeed, this seems to be the view of Vice Chan­
c e l lo r  Emery in the Colgate case, upon which the
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complaint places great reliance. In determining in 
that case whether the proposed plan was unfair and 
inequitable to the Preferred stockholders, the Vice 
Chancellor considered the question whether the 
effect of the consolidation was to terminate any 
debt, duty or liability owed to the complaining 
stockholder.

“ Is then the obligation of the United States 
Leather Company to its Preferred stockholders, 
under its organization and stock certificates, a 
debt, liability or duty which in any respect Qr 
to any extent continues against the consolidated 
company under the act? So far as ielates to 
the right to terminate by consolidation the ex­
istence of the United States Leather Company, 
and the right to a continuance of further divi­
dends, the question is to be answered in the 
negative. But the right to consolidate, termi­
nating as it does the right to future dividends, 
against the consolidated company, does not 
necessarily affect the right to dividends exist­
ing at the time of the consolidation.”

It will be remembered in that case that the Pre­
ferred stockholder of the United States Leather 
Company (whose dividends were in arrears) was 
entitled, under the charter, to have the accumulated 
dividends charged upon the earnings of the Com­
pany before anything was paid on the Common 
stock. This right, which was in a sense a mortgage 
right, was not preserved under the terms of the 
proposed merger, and it was, for that reason, and 
that reason only, that the merger failed.

Again, the very quotation from Vice Chancellor 
Emery’s opinion, cited by the complainant on page 
five of his brief, apparently refers to the dissolution 
effected by the merger as a dissolution otherwise 
than by liquidation, and negatives the theory of the 
complainant that the dissolution by merger is a dis­
solution under which he has the rights he would 
have in liquidation.

Again, the provisions in the charter of the Com­
pany, under which the Preferred stockholders are



claimed to be entitled to share and share alike with 
the Common stockholders of the Company upon 
dissolution, are not the expression of the grant of 
any right to the Preferred stockholders. It nega­
tives the existence of a preference upon the assets 
to such Preferred stockholders, and if the provisions 
were entirely absent from the certificate of incorpo­
ration, the rights of the Preferred stockholders 
would be the same.

But this right, if it be called a right, is not a debt, 
liability or duty existing between the Company and 
its Preferred stockholders. It is a right, like the 
right to future dividends, which may be terminated 
by merger, and which the Preferred stockholder 
has agreed in advance may be so terminated.

In the case of dissolution under our statute, the 
stockholder must accept the situation and receive 
his quota of corporate assets on distribution. On 
the other hand, in the case of merger, if he does not 
like the plan he can (section 108-1/2) have the value 
of his stock appraised, and require the payment in 
cash of its value.

II.

A s th e  p r o p o s e d  c o n s o lid a t io n  w i l l  
n o t  c o n s t i tu te  a  d is s o lu t io n , th e  c o m ­
p la in a n ts  h a v e  n o  p r e s e n t  r ig h t  in  
th e  s u r p lu s  o f  th e  C o m p a n y  a s  u p on  
d is so lu t io n .

We have already shown that the common stock­
holders control the Company, and hence, as shown 
by Vice Chancellor Pitney in the case of Beling v. 
American Tobacco Co., 72 N. J. Eq. 32, 34, the di­
rectors elected by the common stockholders can, 
and undoubtedly would, declare among the common 
stockholders a dividend of so much of accumulated
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profits or surplus as in their judgment they saw fit. 
Hence, if at any time they should conclude to dis­
solve the Company, this court is bound to, as Vice 
Chancellor Pitney did, assume, that they, before 
so doing, would dispose of the whole, or at 
least a large part, of such surplus among the 
common stockholders; hence it follows that the 
preferred stockholders, as such, have no present 
interest whatever in the surplus. So long as their 
fixed dividend is paid they are not interested in the 
accumulated profits. Such profits belong to the 
common stockholders, and the directors at any time 
are justified in dividing them among them.

The appellants seem to claim that the words 
“ accumulated profits ” in the Company’s charter 
exclude any surplus (which, as we have seen, is 
under the Act of 1806 synonymous with net profits) 
arising from any source other than from strict 
earnings. There is no basis whatever for this con­
tention (Mills vs. Northern By., etc., Co., L. R., 5 
Ch. 61; Mercantile Trading Co., L. R., 4 Ch. 475. 
Hoole vs. Great Western By., L. R., 3 Ch. 262; 
Beers vs Bridgeport Spring Co., 42 Conn. 17). The 
respective rights of preferred and common stock­
holders in a large surplus, are reflected in the market 
value of the common and preferred stocks respect­
ively, of many of the large industrial corporations 
at the present time.

I I I .

T h e p r o p o s e d  m e r g e r  c a n  o n ly  b e  
p r e v e n te d  b y  tb e  c o m p la in a n ts  u p on  
t b e ir  d e m o n s tr a t in g 1 t h a t  i t  i s  u n fa ir  
a n d  in e q u ita b le .

As we have already seen, the statute wisely 
leaves it to the judgment of the directors, and the 
necessary quota of stockholders to agree upon fair
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and equitable terms. The phraseology of the act 
which reposes, first, in the directors the right to de­
termine the “ manner of converting the capital 
stodk of each of said merging or consolidating cor­
porations in to  the s to ck  or o b liga tion s o f  such nets 
o f  co n so lida ted  co rp o ra tio n  ”, indicates that the 
stockholder is not entitled to receive the identical 
thltig he held in the way of stock or secur­
ity before the merger. By the very nature of 
the Case his relation and situation must be 
somewhat changed, and when he became a stock­
holder (the merger act being in existence) he ac­
quired the stock subject to the right of the statu­
tory quota of directors and stockholders to merge on 
fair and equitable terms. See the opinion of Vice 
Chancellor Emery in the Colgate case , 3 Buch. 72, 
98. What could be fairer or more equitable than 
the plan under consideration? The preferred stock­
holder of the Company who has no preference on 
dissolution, either as to assets or for accumulated 
dividends, receives for each of his preferred shares 
a share of preferred stock in a company that will 
own exactly the same assets; will pay the same 
dividend; be under the same management, and in 
the event of dissolution he will be entitled to a pref­
erence not only as to accumulated dividends but in 
assets Up to $35. for every $25. of stock owned by 
him. Here is certainly a very great and beneficial 
change, and we can easily comprehend why so 
many holders of the preferred stock have accepted 
the offer.

But it is claimed that complainants are injured, 
because no express right is reserved to the preferred 
stockholder of the Corporation to pre-emption, upon 
an increase of its stock.

Indeed, by the express terms of the charter of the 
Corporation, the preferred stockholder is excluded 
from any right to subscribe to or to take any com­
mon Or preferred stock upon an increase.
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The Company’s charter is’ entirely silent in this 
respect, and any pre-emptive right which a preferred 
stockholder in the Company may have must exist 
by virtue of general principles.

It is exceedingly doubtful, and very uncertain, 
whether, in view of the peculiar contractual rights 
which a holder of preferred stock in a corporation 
has, he inherently enjoys this pre-emptive right to 
share upon an increase of stock in all cases. If, as 
we have seen, he has, as against the common stock­
holder, no present right in the surplus, and the Com­
pany is justified in dividing that surplus by way of 
dividend among the common stockholders, then 
surely the preferred stockholder has no right in such 
a stock dividend. So too, as held by this Court in 
Meredith v. Zinc & Iron Co., 11 Dick. 451; affirming 
the opinion of Vice Chancellor Pitney in 10 Dick. 
211, 220, he has no interest in an increase of stock 
covering an acquisition by the Company of property. 
In view of these plain limitations in the case of a 
preferred stockholder upon this so-called general pre­
emptive right to share in an increase, it is obvious 
that the general rule approved of by Vice Chancellor 
Pitney in Wall v. Utah Copper Co., TO N. J. Eq. 17, 
and there applied to a common stockholder, has no 
application to a preferred stockholder, so that we 
deny that the complainants have at present any 
such pre-emptive right in the stock of the Company, 
as by their bill of complaint, and in their brief, they 
assume.

Assuming, however, such.right to exist, in view of 
the great benefit otherwise accruing to the preferred 
•stockholder by reason of the proposed exchange 
under the merger, we insist that the mere failure to 
have a similar right in the Corporation is not of 
sufficient importance to make the plan unfair and 
inequitable. The reserved right in the Company to 
merge carried with it, as we have seen, a right to 
impose terms upon the exchange of stock into se­
curities that, if you will, deprive the old stockholder



14

of some of his rights, and, notwithstanding this, 
unless the alteration be both unfair and inequitable, 
the stockholder is given the alternative of either ac­
cepting it; of having his stock appraised, or of suing 
at law for damages (Meredith v. Zinc Co., supra). 
Thé circumstances of this case, together with the 
very large support from the preferred stockholders 
which the plan has received, make it plain that the 
mere absence of this pre-emptive right in the pre­
ferred stockholder of the Corporation is infinitesi­
mal. Surely, this Court must agree with the Vice 
Chancellor, that the practically unanimous view of 
the preferred stockholders, as to the expediency and 
judiciousness of the plan, will not be thwarted.

IV .

T h e c a s e  a t  b a r  is  e n t i r e ly  d if fe r e n t  
fr o m  t h a t  o f  C o p ela n d  v . U n ite d  S h oe  
M a c h in e r y  Co., a ffirm ed  in  t h is  c o u r t  
in  85 N. J. E q. 209.

The decision, both by Vice Chancellor Stevens, 
and by this Court, which simply adopted its opinion 
in the Copeland case, supra, was that the Charters 
of the Company and the Corporation, as they then 
existed, were so dissimilar that a merger between 
them was illegal. The defendants offered no proof 
whatever, relying wholly upon the alleged imper­
fections of the case as stated by the complainants' 
bill. Here, on the other hand, full affidavits disclose 
not only the large sanction the plan has received, 
but the fact that such plan is identical with an offer 
made by the Corporation for the stock of the Com­
pany long anterior to the suggested merger; the fact 
that there is no longer any reason for the continuance 
of a mere holding company, against which the Legis  ̂
lative policy of this State is plainly expressed—
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Bull v. International Power Co., 99 At. Rep. 111.; 
Buck v. Pittsburgh Coal C o opinion by Stevens* 
V. C., not reported—and the fact that under present 
and projected tax laws, national and state, the 
longer maintenance of both companies entails a 
duplication of burdensome taxation, all of which 
reasons now appear but were absent from the 
Copeland case, and are cogent and determinative in 
the conclusion that the plan should be permitted to 
be carried out.

It is, therefore, respectfully submitted that the 
order appealed from was in all respects correct, and 
should be affirmed.

A r t h u r  F. E g n e r ,
R o b e r t  H. M c C a r t e r ,

Counsel for Defendants-Respondents.

June Term, 1917.

(5568Y)





1Flew Jersey Court ot Errors ant) Hppeals*

Between i

C h a r l e s  E .  B r u g l e r  et als., I 
Complainants-Appellants, J

and 7  On bill, etc.
U n it e d  S h o e  M a c h i n e r y  C o m - I 

p a n y  e£ als., 1
Defendants-Respondents. |

Notice of Motion for Stay Pending Appeal.

Take notice that on Tuesday, June 19, 1917, at 
the opening of court on that day, or as soon there­
after as the matter can be heard, I will move the 
Court of Errors and Appeals, at the Capitol Build­
ing, in the City of Trenton, New Jersey, for an 
order continuing the restraint contained in the 
order to show cause herein, made on the 18th day 
of May, 1917, and continued by an order made 
June 6, 1917, and enjoining, pending the hearing 
and determination of the above entitled appeal, the 
merger of the United Shoe Machinery Company 
and the United Shoe Machinery Corporation com­
plained of in the bill. Complainant will use the 
state of the case, appellants’ brief and the annexed 
affidavit on the said motion.

J u l i a n  C. H a r r is o n , 

Solicitor of Complainants-Appellants,
Wilsey Building, 

Ridgewood, N. J.

To M c C a r t e r  &  E n g l i s h , Esqs.,
Solicitors of Defendants-Respondents 

United Shoe Machinery Company et als.

P i t n e y , H a r d in  &  S k i n n e r , Esqs.,
Solicitors of Complainant-Respondent 

Frederic W. Webster.
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10 NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

Charles E. Brugler e t a ls., 
Complainants-Appellants,

and

20 United Shoe Machinery Com­
pany e t a ls., 

Defendants-Respondents.

Julian C. Harrison, being duly sworn, on his 
oath, says: I am the solicitor of the complainants- 
appellants and familiar with all the proceedings in 
this cause. The bill was filed May 18, 1917, and 
a temporary restraining order made the same day 

80 enjoining the holding of the meeting of stockholders 
of the United Shoe Machinery Company and the 
United Shoe Machinery Corporation, which was 
scheduled to be held on May 22, 1917, for the pur­
pose of voting on a merger agreement for the con­
solidation of the said United Shoe Machinery Com­
pany and the United Shoe Machinery Corporation. 
Argument was had upon the order to show cause 
on June 2, 1917, and the case was decided on June 
4, 1917. At the time Vice-Chancellor Lane an- 

40 nounced the decision he stated that he would grant 
a stay until such time as the complainants could 
apply to the Court of Errors and Appeals to con­
tinue such restraint, pending the hearing and 
determination of the appeal.

The order continuing such restraint and the 
order discharging the rule to show cause were both 
signed on June 6, 1917, notice of appeal being filed 
simultaneously. On June 7, 1917, the petition of
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appeal was filed by the complainants and a formal 
answer thereto was filed hy the defendants-respond- 
ents on June 8, 1917. The state of the case is now 
in the hands of the printer and the printed papers 
and briefs will be ready and the counsel for the 
appellants will be ready to argue this case when it 
is reached.

Notice of argument for June 28 next has been 
duly served; and a notice of motion has also been 
served to advance the case under the additional rule 
amended at the June term, 1909. The case can 
therefore be heard upon the merits within a very 
few days of the opening of the June term.

The complainants rely among other things upon 
a decision of this Court in the case of Copeland 
vs. United Shoe Machinery Co., affirming on the 
opinion of Vice-Chancellor Stevens below, an in* 
junction order to restrain a merger of the two de­
fendant companies upon the same terms as are pro­
posed in the present merger, with the following 
exceptions: (1) Since the decision in the Cope­
land case, the charter of the United Shoe Machin­
ery Corporation has been amended so as to make 
its purpose clause identical with the purpose clause 
in the charter of the United Shoe Machinery Com­
pany. (2) The other respect in which the situa­
tion is different is th is: The common shareholders 
of the United Shoe Machinery Company under the 
plan of merger enjoined in the Copeland case were 
offered 21/4 shares of common stock in the corpora­
tion for each share of common stock held by them 
in the company. They are now offered 2% shares 
of common stock in the corporation for each share 
of common stock in the company.

It is considered that the decision of this Court 
in the case of Copeland vs. United Shoe Machinery 
Company, 85 New Jersey Eq., 209, affirming on the 
opinion below, reported in 84 N. J. Eq., 276, went 
upon two grounds and that only one of the grounds 
of objection to the propsed merger has been re-
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moved by the amendment of the certificate of in- 
corporation of the United Shoe Machinery Corpo­
ration.

The complainants pray therefore for an order re­
straining the defendants from merging the United 
Shoe Machinery Company and the United Shoe Ma­
chinery Corporation upon the terms contained in 
the merger agreement of April 18, 1917, until the 
hearing and determination by the Court of Errors 
and Appeals of the appeal now pending from the 

20 order denying an injunction.

J ulian C. Harrison.

Subscribed and sworn to before me| 
this 11th day of June, 1917. \

George V. Halsey,
Master in Chancery of New Jersey.

Service of a copy of the within notice of motion 
and affidavit is acknowledged this 11th of June, 

30 1917.

McCarter & E nglish,
Solicitors of Defendants-Respondents, 

United Shoe Machinery Company, 
et als.

P itney, Hardin & Skinner,
Solicitors for Webster.

40
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Between

C h a r l e s  E. B r u g ler  et als, 
Complainants-Appellants,

and

U n it e d  S h o e  M a c h in e r y  Co m ­
p a n y  et als., 

Defendants-Respondents.

BRIEF FOR COMPLAINANTS-APPELLANTS, 
CHARLES E. BRUGLER, ET ALS.

Statement of the Case.

This is an appeal from an order denying an in­
junction restraining the defendants until final 
hearing from merging the United Shoe Machinery 
Company and United Shoe Machinery Corporation 
upon the terms outlined in a certain agreement of 
merger adopted by the Directors of the two corpo­
rations and executed by them on April 18, 1917.

The meeting of stockholders of the two Compa­
nies to approve the merger agreement was called 
for May 22 last. The complainant’s bill and affi­
davits were filed May 18- and an order to show 
cause with a temporary restraint obtained from 
Vice-Chancellor Merritt Lane on the same day. Ar­
gument was had June 2, 1917. In an opinion de­
livered on June 4, 1917, the Vice-Chancellor an-

Appeal from 
Order deny­
ing Injunc­
tion.



9

nonneed that he would discharge the rule, but 
stated that in view of the decision in Copeland vs. 
United Shoe Machinery Company, 84 N. J. Eq., 276, 
affirmed 85 N. J. Equity, 209, he would continue 
the restraint pending an application to the Court 
of Errors for its further continuance during the 
appeal.

The United Shoe Machinery Company, which will 
be referred to as the Company, is a corporation of 
the State of New Jersey, organized February 7, 
1899. It has an authorized capital of $25,000,000 
divided equally between preferred and common 
shares, 500,000 of each, with a par value of $25 
each. There have been issued of these shares 435,- 
628 38/100 shares of common and 398,863 38/100 
shares of preferred stock. The complainant Brug- 
ler is, and since the year 1904 has been, the owner 
of 500 shares of said preferred stock. The Cope­
lands, who were the complainants in the former 
case, and have now intervened in this case, own 
1,692 shares of preferred stock in the company; and 
Messrs. Smith and Champlin, owning 390 shares of 
preferred stock, have also been joined as complain­
ants; so that the holders of 2,582 shares of pre­
ferred stock are complaining against the proposed 
merger. The preferred stock of the company, by 
the terms of the certificate of incorporation, is en­
titled to a fixed cumulative preferential dividend 
at the rate of, but never exceeding, six per centum 
per annum; and it is further entitled to share 
equally with the common stock in the event of dis­
solution of the company, or the distribution of its 
assets. It also has equal voting rights with the 
common stock and (although this is not expressly 
granted by the charter), complainant has under the 
cases the right to participate by subscription in 
any additional issues of common or preferred stock.

The United Shoe Machinery Corporation, which 
will be referred to as the Holding Corporation, the
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other corporate defendant, has acquired all but 215 
62/100 shares of the common stock of the Company, 
and all but 6,982 38/100 shares of the preferred 
stock of the Company.

The Holding Corporation has a capital of $50,- 
000,000, divided into 2,000,000 shares of the par 
value of $25 each, of which 500,000 is preferred 
stock and 1,400,000 is common stock. The holders 
of the preferred stock in the Holding Corporation 
can receive, in case of dissolution whether volun­
tary or involuntary, no more than $35 per share 
out of the assets. The balance goes to the common 
stock. The preferred shareholders of the Holding 
Corporation instead of having equal voting rights 
with the common shareholders, as is the case in the 
Company, are not allowed to vote on the question 
of increasing the authorized capital stock by addi­
tional common stock or stock deferred to the pre­
ferred stock, unless the dividends on the present 
preferred in the Holding Corporation are in ar­
rears.

The right of the holders of the preferred stock 
in the Holding Corporation to subscribe to, take 
or receive any preferred or common stock, however 
issued, is expressly denied in the Charter of the 
Holding'Corporation. In the Charter of the Com­
pany there is no such limitation upon the rights of 
the preferred shareholders.

The merger agreement of April 18, 1917, offers 
to each preferred shareholder in the Company one 
share of preferred in the Holding Corporation for 
each preferred share in the Company held by him, 
and to the common stockholders of the Company 
2i/> shares of the common stock of the Holding 
Corporation for each share of common stock 
(Merger Agreement—Article 4).

It appears from the bill and affidavits that the 
book value of the preferred and common shares of
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the Company at the present time, giving effect to 
the provision of the Company’s Charter regarding 
equality of rights in the case of dissolution, exceeds 
$56 per share, according to the figures contained in 
the Company’s own reports.

The market value of the shares offered in ex­
change for each share of old common is about $138 
a share; and of the shares offered in exchange for 
the old preferred, $28 per share. The book value 
of each share of preferred and common stock of 
the company being $56 a share, a share of pre­
ferred and a share of common together represent 
a book value of $112. The market value of the 
shares offered in exchange is $166 for one share 
of preferred and common together, of which only 
$28 is accounted for by the market value of the 
preferred share.

ARGUMENT.

I.

The merger will work a dissolution of United 
Shoe Machinery Company.

A

The Company is to terminate its existence, its 
stock is to be wiped out and its entire assets are 
to be transferred to the United Shoe Machinery 
Corporation.

In the case of Colgate vs. United States Leather 
Co., 73 N. J., Equity 72, Vice-Chancellor Emery 
entertained no doubt of the proposition that the 
effect of merging the United States Leather Co. 
with Central Leather Co. under circumstances 
similar to those here present worked a dissolution
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of the United States Leather Co. He says (page 
.295) :

“But this clause in the certificate was, in 
my judgment, intended to apply to and regu­
late only the-declaration of dividends by the 
company as a going concern, and is not to be 
held to affect the right of the preferred stock­
holder, on the termination of the business of 
the company by dissolution otherwise than by 
liquidation, to the earnings of the company 
which had been accumulated and invested for 
the continuance of its business, and which, 
being accumulated and invested, were 1 sub- 

- ject to this express charge in his favor.” 
(Italics ours.)

Viewed as a sale of the entire assets of the United 
Shoe Machinery Company to the United Shoe Ma­
chinery Corporation, which is the substance if not 
the form of the transaction the merger agreement 
clearly contemplates the dissolution of the Com­
pany.

The merger statute (P. L., 1893, p. 121) clearly 
indicates that the effect of the consolidation is to 
dissolve the constituent companies. The references 
in Section 107 of the Corporation Act to the com­
panies which have consolidated as “former corpo­
rations,” and the provision that said former cor­
porations “shall be deemed to continue in exist­
ence” for certain purposes show beyond doubt that 
the merger works a dissolution of the corporations 
which enter into it.

B.

In this case there can be no doubt of the disso­
lution of the company of which complainants are 
preferred stockholders, for that is what the merger 
agreement specifically provides shall occur.

Article 5 of the agreement provides (page 58) :
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“The corporate name and organization of the said 
United Shoe Machinery Company, except so far as 
the same are continued by statute, shall cease upon 
the filing in the office by the Secretary of ‘State of 
the State of New Jersey, of this agreement and of 
the written approval thereto of the Board of Pub­
lic Utility Commissioners of said State of New 
Jersey.”

II.

By the express terms of the charter the pre­
ferred stockholders are entitled to share and 
share alike with the common stockholders of the 
company upon such dissolution.

The Charter of the company, Article Fourth, pro­
vides : “In the event of the dissolution of the cor­
poration, or the distribution of its assets, the hold­
ers of the preferred stock and the holders of the 
common stock shall share and share alike.” Page 
17, line 12.

The complainants insist that they, as preferred 
stockholders, are entitled by the terms of the con­
tract above quoted to receive whatever is received 
by the common shareholders to represent their 
share in the corporate assets of the United Shoe 
Machinery Company. It is axiomatic that where 
the burden of loss is to be borne equally by two 
parties the gains should be shared equally unless 
the contract specifically provides otherwise. It 
was doubtless the intention that the preferred 
stockholders of the company should run .the risk 
of losing their capital equally with the common 
shareholders (See Heilman vs. Pennsylvania Elec­
tric Vehicle Co., 73 N. J., 270). It would be ab­
horrent to all principles of equity to construe the 
contract so as to deprive the preferred sharehold­
ers of the benefits of the contract when upon a like
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contingency but in less prosperous circumstances 
they might well have been called upon to bear its
burdens. , , . . .

Where the charter provides, as it does here, t  a 
in case of dissolution the preferred and common 
stockholders shall share and share alike, the pre­
ferred stockholders are entitled upon the comple­
tion of the merger to receive the equivalent o 
whatever is received by the common stockholders.

Simpson vs. Palace Theatre, Limited, 69 Law 
Times Rep., 70 (1893), is a case in point.

The capital of the company was divided into 
preference and ordinary shares of one pound each 
fully paid up, the holders of preference shares not 
being entitled to any priority as regarded capital. 
Resolutions were passed for the voluntary winding 
up of the company with a view to carrying out a 
scheme of reconstruction under Section 1 of the 
Companies’ Act of 1862, whereby a new company 
was to be formed, with a capital similarly divided 
but with five shillings per share treated as unpaid 
and each preference and ordinary shareholders in 
the old company was to receive respectively a pref­
erence and ordinary one pound share in the new 
company. An action was brought by a share­
holder on behalf of himself and all other share­
holders who were opposed to the resolutions for an 
injunction to restrain the company from giving ef­
fect thereto.

It was held on appeal, the opinion being writ­
ten by Lord Justice Lindi^y, and concurred in by 
Bowen, L. J., and Lopes, L. J., that an injunction 
was rightly granted because the scheme denied the 
right of the ordinary shareholder in the old com­
pany to receive his pro vata of preference shaies 
in the new.

Birch vs. Cropper, L. R., 14 App. Gas., 525 
(1889), is also applicable. In that case the entire 
assets of a canal company were disposed of at a
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price which was sufficient after paying the ordi­
nary and preference shares in full to leave a bal­
ance of about 500,000 pounds. In a contest bê  
tween the preferred and common shareholders as to 
how this fund should be distributed, it was held 
that the fund should be divided pro ratu among 
both classes of stock according to the number of 
shares.

The case of In re' Chrichtons Oil Company, 
Limited [1901], 2 Ch., 184, illustrates the same 
principle. There were not enough assets on liqui­
dation to pay ordinary and preference shares in 
full. The articles of association authorized the 
directors to set aside as much of the profits as they 
thought best to reserve, and provided also that no 
larger dividend could be declared than was recom­
mended by the directors. The preferred stock­
holders contended that a profit earned in one year 
but not declared as a dividend should be considered 
as belonging to them but the Court held otherwise 
declaring that the amount so earned and not de­
clared as a dividend fell into the general assets and 
should be divided equally between the ordinary and 
preference shareholders.

It is beside the point to say that if the company 
continued in business and did not enter into the 
merger its assets might be lost or impaired and the 
preferred stockholders might never realize $56 a 
share for their stock. The fact remains that the 
company is not going to continue in business and 
the majority stockholder is absorbing $56 worth of 
assets per share of stock and giving in return a 
preferred stock certificate with a par value of $25 
a share, a market value of $28 a share, and a right 
to share in the assets on dissolution only to the 
extent of $35 a share. And let it be remembered 
that there is not a syllable in the opposing affidavits 
which contradicts the complainants’ statements as 
to value—not a word to indicate what the corpora' e
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assets really are worth! If they were worth less 
the defendant would have said so. How much more 
than $56 a share is the real value of the assets?

It will be urged on the part of defendants that 
all the surplus belongs to the common stock ahd 
may be distributed in dividends to the entire exclu­
sion of the preferred stock, relying on a dictum by 
Vice Chancellor Pitney in Bel'ing vs. American To­
bacco Company, 72 N. J. Eq., 32, 35. This dictum 
was expressly stated by the Vice-Chancellor not to 
represent a “definitive opinion” as to the rights of 
common and preferred shareholders respectively in 
the* surplus.

So far as the surplus represents an increase in 
the value of capital assets—an unearned increment, 
so to speak,—it is clear that such a claim by the 
common stockholders is untenable. The right of 
the common stockholders to dividends depends not 
upon the existence of surplus assets but of “Ac­
cumulated profits” and there is nothing in the case 
from which the Court is justified in assuming that 
the surplus is made up of accumulated profits.

The actual facts are all within the knowledge of 
defendants who remain discreetly silent, content­
ing themselves with the statement that they be­
lieve the plan to be fair, without giving any facts 
from which its fairness or unfairness, can be ascer­
tained. Surplus which is not accumulated profits 
clearly belongs equally to the preferred and com­
mon stockholders. Birch vs. Cropper (supra). If 
there is any presumption one way or the other it 
is that the directors have distributed all the accu­
mulated profits over and above working capital as 
required by Section 47 of the Corporation Act.

Nor does it follow that the common shareholders 
have any greater rights than the preferred share­
holders in the surplus even if it consists of accumu­
lated profits which might have been but have not 
been paid out in dividends. Until a dividend is
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declared no stockholder has any right thereto. Nor 
should it be assumed that the directors, having de­
termined to dissolve or merge the company, will 
fof the purpose of defeating the rights of the pre­
ferred stockholder to an equal distribution, dis­
tribute any accumulated profits to the common 
shareholders.

The fact is they have not done so and the court 
is dealing with actual conditions, not with a theo­
retical case.

It is not pertinent to say that if the company 
were going to continue in business the common 
stock would be worth much more than the pre­
ferred stock because of the unlimited right to divi­
dends out of profits over working capital after the 
payment of six per cent on the preferred shares. 
The hypothesis that the company is to continue 
in business is contrary to the fact. Dissolution 
is contemplated and will become effective unless 
enjoined. For no other reason is the complainant 
in court asking an injunction.

The rights of the parties must be considered in 
the light of a pending dissolution of the company— 
whose majority stockholder for its own pur­
poses, for its own sole benefit, has decided to take 
over all its assets, wipe out its stock and terminate 
its existence.

Dissolution proceedings under the Sherman Act 
are also pending against defendants in the United 
States Courts as appears from the affidavits filed. 
See also 222 Fed. Rep. 349. Since the bill in this 
case was filed a reargument of the case brought 
under the Sherman Act and now on appeal from 
the Circuit Court of Appeals has been ordered by 
the Supreme Court of the United States so that 
not only is a voluntary dissolution planned, but 
an involuntary dissolution is also threatened.
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III.

Neither complainant’s rights nor the fairness 
of the plan can be determined by the action of 
other stockholders.

Much is sought to be made in the answering af­
fidavits of the fact that large numbers of stock­
holders have assented to the plan and have already 
surrendered their stock upon terms similar to those 
now offered. This circumstance seems to have in­
fluenced the Court below in reaching its conclusion 
as to the fairness of the plan. There is no doubt 
a presumption that all these stockholders knew 
what they were doing and acted with full knowl­
edge of their rights, but it is only a presumption 
and it is insisted that any inferences based thereon 
as to the fairness of the plan are the result of a 
presumption which may be quite the reverse of the 
fact.

It is to be observed that the merger agreement 
discloses nothing as to the difference in voting 
rights, subscription rights, and rights on dissolu­
tion between the preferred stock of the company 
and the corporation, but contains only the cryptic 
phrase. “The rights of the holders of the common 
stock and preferred stock respectively shall be as 
set forth in said certificate of Incorporation of the 
United Shoe Machinery Corporation.” (Merger 
Agreement Article 3.)

While it may be a permissible presumption that 
all the preferred stockholders of the company who 
surrendered this stock knew the terms of the com­
pany’s charter and the rights flowing therefrom, 
it is going very far to say that they knew also of 
the provisions of the Charter of the corporation 
with regard to its preferred stock. Certain it is 
that if they did have such knowledge it was not 
obtainable from the literature issued by defend­
ants.
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When all is said it is still evident that no less 
^^__thanjpS preferred stockholders holding nearly 

/  3 £  ^  7000 shares of preferred stock have failed to come
in, as against 5 common shareholders holding less 
than 200 shares still standing out. It is insisted 
that these figures are even more persuasive in 
demonstrating the unfairness of the plan so far as 
the preferred stockholders are concerned than are 
the other figures in showing its fairness.

In his opinion Vice-Chancellor Lane refers to 
the question of business expediency. May it not 
be that many stockholders if they did know the 
facts, considered the plan unfair but nevertheless 
actuated by notions of business expediency depos­
ited their stock rather than resort to the Courts 
for the protection of their rights.

IV.

The plan is unfair and oppressive and should 
be enjoined.

( a )  T h e  n e w  pr e fe r r e d  is  n o t  e q u a l  i n  v a l u e  

TO THE old .

Entirely apart frqm the affidavits, it is evident 
that the common shares of the company are valued 
for purposes of exchange at 2 ^  times their par 
value, namely, $62.50; and as it must be assumed 
that the stock of the holding corporation is not be­
ing issued below par or for property worth less 
than par, a minimum value of $62.50 for each 
share of common stock in the company is at once 
established. Assuming that this valuation is de­
pendent upon the valuation of the preferred stock 
of the company at $25 per share, it is still clear that 
the common stock is receiving a premium of $37.50 
per share which is not being received by the pre­
ferred stock on dissolution. This means that an in­
terest in property to the extent $17.75 per share is
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being transferred from the pocket of the preferred 
stockholders to the pockets of the common stocks •
holders. The preferred stockholders of the com­
pany can never under any circumstances, if he 
takes the new preferred stock, realize $7.75 of this 
amount. By limiting the amount which will be 
payable on the preferred stock of the corporation 
on dissolution to $35 per share, the complainant is 
sought to be deprived of any interest present or fu­
ture in property in which on these figures he has 
an interest to the extent of $7.75 per share.

(b) T h e  n e w  pr e fe r r e d  u n l i k e  t h e  old h a s

NO RIGHT OF PREEMPTION.

The proposed merger is an attempt to deprive 
the complainant of his right to subscribe for any 
new shares which may be issued. The charter of 
the company gives to the preferred stockholder 
equal voting rights with the common shareholders.
As a corollary to this right, and the right to 
share equally on dissolution, he has the right to 
subscribe equally with the common shareholders to 
any new shares which may be issued (Way vs.
Grease Go., 16 New Jersey Equity, 263; Wall vs.
Utah Copper Co., 17 New Jersey Equity, 17, 
whether he be a preferred or a common stock­
holder, Jones vs. Concord, etc., R. R. Co., 67 N.
H , 119, S. C., 67 N. H., 234.

A Court of law could not compensate complain­
ants for the deprivation of this right.

( c ) T h e  pr o v isio n s  reg arding  d iv id e n d s  o n  t h e

COMMON STOCK OF THE CORPORATION OPERATE TO THE 
DISADVANTAGE OF THE PREFERRED STOCKHOLDERS.

The common stockholders of the company may 
receive dividends only from accumulated profits.
In  the case of the corporation the common stock­
holders are entitled, after dividends on the pre-
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f erred stock have been provided for, to receive as 
dividends not only the accumulated profits of the 
company, but also all of its surplus in so far as the 
same shall not from time to time be reserved for 
working capital. This distinction is quite import­
ant. (Goodnow vs. American Writing Paper Co., 
78 N. J. Eq., 692, at page 694.)

A surplus may be created by increasing the value 
of the stock of subsidiary companies upon the books 
to a point where a sufficiently large surplus exists 
to justify the distribution of a large portion of the 
surplus, or part or all of the capital assets may be 
sold at a profit. In the one case the surplus on the 
books and in the other the proceeds of the sale 
would still be assets in which the preferred and 
common stockholders would have an equal interest 
and not “accumulated profits,” within the meaning 
of the charter of the company. Where, however, 
as in the case of the company, the right to receive 
dividends is not out of the surplus but from ac­
cumulated profits, the right of the directors to vote 
dividends from a surplus created by increasing the 
value of the assets as carried upon the books, where 
such value resulted from accretion and not from 
earnings, is to say the least extremely doubtful.

Birch vs. Cropper, L. K.,14 App. Cas., 525 
(1889).

V.

Section 108b of the Corporation Act is not ap­
plicable.

The defendant, United Shoe Machinery Com­
pany, falls within the class of corporations re­
ferred to in Section 108-b and not within the class 
of Public Utilities Corporations mentioned in Sec­
tion 108-a of the Corporation Act. It is there-
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fore under the terms of the statute, optional 
with the complainant as to whether he will accept 
the provisions of the statute and apply to the Cir­
cuit Court for the appointment of appraisers. He 
should not be compelled to do so because the act 
provides for the determination of the market value 
of the shares of the dissenting stockholder without 
regard to any depreciation of appreciation thereof 
in consequence of the said merger or consolidation. 
In the present case it is the merger or consolida­
tion which creates the contingency upon which the 
equal right of the complainants as preforred share­
holders depends; so that the statute by its very 
terms attempts to nullify the contract existing be­
tween the preferred and common shareholders.

The statute, by leaving the stockholder free to 
avail himself of its provisions or not as he sees fit, 
negatives the right of a private corporation, to take 
in mvitum the stock of a dissenting shareholder 
by paying him its appraised value. The stock­
holder must be accorded his lawful rights under 
the charter.

“This power to the directors to prescribe terms 
and conditions, cannot, however be held to be an 
unlimited, irresponsible power, but must be under­
stood as authorizing only lawful terms or condi­
tions.”

Colgate vs. U. S. Leather Co., 73 N. J. Eq., 
72, 89.
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VI.

Defendants should not be permitted to accom­
plish by indirection the substantial alteration in 
the complainants rights as preferred stockholders 
which they could not bring about by amending 
the charter of the company.

There are only two objects apparent in the pro­
posed plan of merger—one is to effect a saving in 
taxes, the other is to destroy the rights of the pre­
ferred stockholders of the company. The saving in 
taxes will benefit only the corporation, by relieving 
it of the burden of paying an income tax on the 
dividends which it receives from its holdings of 
shares in the company. There will not be a dollar 
actually saved to the company so far as has been 
pointed out. Directly or indirectly it will pay the 
same taxes as heretofore and in the same propor­
tion. The other object of the merger under the cir­
cumstances can hardly commend itself to a court of 
equity. The defendant corporation seeks on the 
one hand to absorb the company in order to effect a 
saving for itself alone, while, on the other, offering 
terms which deprive the preferred shareholders of 
the company of substantial rights.

Owing to the fact that there is in the charter of 
the company no reservation of the right to alter 
or amend, the corporation could not force an amend­
ment of the charter of the company which would 
change the rights of the preferred stockholders to 
the extent nowT proposed.

Pronick vs. Spirits Dist. Co., 58 N. J. Eq., 
97.

Defendants should not be permitted to accom­
plish indirectly what they cannot do directly.
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VII.

The case presented is within the principles laid 
down in Copeland vs. United Shoe Machinery 
Company, 84 N. J. Equity, 276, affirmed 85 N. J. 
Equity, 209.

In affirming upon the opinion of Vice-Chancellor 
Stevens the order granting the injunction in the 
case of Copeland vs. United Shoe Machinery Com­
pany, this Court adopted as its own the following 
language from the opinion of the Vice-Chancellor:

“It is obvious that whatever be the compara­
tive market value of these respective rights 
they are different. If the actual value of the 
stock hnd of the property which the stock rep­
resents should greatly exceed the par value of 
all the stock, preferred and common, then the 
stockholder would, as far as can now be seen, 
lose by the merger; if it should fall short of 
that par value, he would gain. In two cases 
recently decided by me (Day vs. Faulks, 79 
N. J. Eq., 66, 81 Atlantic, 354; Ballantine vs. 
Young, 79 N. J. Eq., 70, 81 Atlantic, 119), it 
appeared that the stock of the companies, 
which was the subject of the litigation, was 
selling at a very large premium. Such an 
agreement applied to a stock like that of the 
Singer Manufacturing Company, worth, at the 
time, six times its par value, would be mani­
festly unfair to the stockholder. How far 
extrinsic circumstances such as these will or 
ought to enter into the account, when we have 
to decide the question of its fairness, I need 
not now determine. It seems to me that 
enough is shown, both as to this and the ques­
tion of voting power, to warrant a preliminary 
injunction.”
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It appears from the uncontradicted statements 
in the hill and affidavits that the total assets of the 
company are worth more than 225 per cent, of 
their par value,—how much more the complainant 
is unable to show and the defendants do not dis­
close. Enough, however, is shown to bring the case 
squarely within the conditions suggested in Vice- 
Chancellor Stevens’ opinion and to entitle the com­
plainants here to an injunction.

The order appealed from should be reversed.

Respectfully submitted,

J u l i a n  C. H a r r iso n , 
Solicitor for and of Counsel, 
with Complainants-Appellants, 

Brugler, Copeland, Smith and Champlin.

T u n i s  G . B e r g e n ,
of Counsel.
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Bill of Complaint.

Bill of Complaint.
Filed May 18,1917.

To his Honor, Edwin R. Walker, Chancellor of 
* the State of New Jersey.

Humbly complaining shows unto your Honor 
your orator, Charles E. Brugler, of Lakewood, 
New Jersey, a stockholder of the preferred stock 
of the United Shoe Machinery Company, a cor­
poration of the State of New Jersey, one of the 
defendants herein, for and on behalf of himself 
and all other preferred stockholders of said Com­
pany, similarly situated, who may come in and 
contribute to the expenses of this suit.

1. That as appears by the certificate of incor­
poration, a certified copy of which is hereto 
annexed and marked Exhibit A., the United Shoe 
Machinery Company, hereinafter referred to as 
the Company, is a corporation incorporated un­
der the laws of the State of New Jersey by a cer­
tificate duly filed in the office of the Secretary of 
State on the 7th day of February 1899.

2. That the authorized capital stock of said 
Company, as appears by the said certificate, is 
$25,000,000 divided into one million shares with 
a par value of $25 each, and said capital stock 
is further equally divided between preferred 
stock and common stock, there being 500,000 
shares of preferred and 500,000 shares of 
common. By the terms of said certifi­
cate of incorporation it is provided that the pre­
ferred stock shall be entitled out of the surplus 
net earnings after all amounts which may be de­
termined upon have been reserved as working 
capital to a fixed, cumulative preferential divi-
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dend at the rate of but never exceeding six per 
cent, per annum on the par value of said stock; 
and it is further provided that if in any year 
dividends amounting to six per cent, per annum 
shall not be paid on such preferred stock the de­
ficiency shall be a charge on such net earnings 

io  over and above the amount reserved as working 
capital and be payable, but without interest, be­
fore any dividends shall be paid upon or set 
apart for the common stock. It is further in 
said certificate provided that in the event of the 
dissolution of the Company or the distribution of 
its assets, the holders of the preferred stock 
and the holders of the common stock shall share 
and share alike. The said certificate of incorpor­
ation further provides that the shares of pre- 

2q ferred and common stock should have equal 
voting power. Of the total authorized capital 
stock of the Company there have been issued and 
are now outstanding certificates for 435,628 
38/100 shares of common stock and for 398,863 
38/100 shares of preferred stock. That your or­
ator is and continuously since the year 1904 has 
been the owner of and holder of 500 shares of 
the said preferred slock. That the defendant, 
United Shoe Machinery Corporation, hereinafter 

30 referred to as the Holding Company, has ac­
quired and now owns, as your orator is advised, 
435,412 76/100 shares of the said common stock 
of the Company and 391,626 49/100 shares of the 
said preferred stock of the Company, and is en­
abled by virtue of such ownership to control ab­
solutely the voting and action taken at any 
stockholders’ meeting of the Company.

3. That the said Holding Company, United 
Shoe Machinery Corporation, as appears by its 

40 certificate of incorporation, a certified copy of
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which is hereto annexed and marked Exhibit B., 
filed on May 2nd, 1905, and the amendment there­
to filed February 24th, 1917, a certified copy of 
which is hereto annexed marked Exhibit C., is a 
corporation of the State of New Jersey having 
an authorized capital stock of $50,000,000, di­
vided into two million shares of the par value 10 
of $25 each, of which authorized capital stock
600,000 are preferred stock and 1,400,000 are 
common stock. By the certificate of incorpora­
tion of the said Holding Company it is provided 
that the holders of the preferred stock shall be 
entitled to receive, when and as declared by the 
Board of Directors, from the surplus or net 
profits arising from the business of the Holding 
Company, after all amounts which shall have 
been determined upon by the Board of Directors, 20 
shall have been reserved as working capital, 
cumulative dividends at the rate of but never ex­
ceeding six per cent, per annum, payable quarter­
ly on dates to be fixed by the by-laws or by the 
Board of Directors, in preference and priority to 
the declaration or payment of any dividend on 
the common stock. It is by the said certificate of 
incorporation further provided that in the event 
of any liquidation or dissolution or winding up 
(whether voluntary or involuntary) of the said 30 
Holding Company, the holders of the preferred 
stock shall be entitled to be paid $35 per share and 
the unpaid dividends accrued thereon out of the 
capital of the Holding Company or the proceeds 
thereof before any amount shall be paid there­
from to the holders of the common stock and af­
ter payment to the holders of the preferred stock 
of the sum of $35 in respect to each share there­
of and the accrued dividends thereon, the remain­
ing assets and funds of the corporation shall be 40
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divided and paid to the holders of the common 
stock according to their respective shares; and 
it is further provided in the said certificate of 
incorporation of the Holding Company that the 
holders of the preferred stock therein be entitled 
to no other or further share in the surplus or net 

10 profits of the Holding Company, nor shall they be 
entitled to any other or further payment or dis­
tributive share in the capital of the Holding 
Company in the event of liquidation, dissolution 
or winding up than as above metioned and pro­
vided, nor shall they be entitled in any event to 
any right to subscribe to, or to take, or to receive, 
any preferred or common stock of the Holding 
Company which is hereby authorized, or pre­
ferred, common or other stock which shall be 

20 hereafter authorized, whether preferred, common 
or other stock, now or hereafter authorized, shall 
be issued for cash at prices at or above par, to 
be determined by the Board of Directors, or on 
account of payment for property purchased, or 
by way of stock dividends, or by way of capitaliz­
ation of the surplus, or net profits, or however, 
otherwise lawfully issued. It is further provided 
with respect to the rights of the preferred stock­
holders of the said Holding Company, that so 

30 long as dividends on the said preferred stock 
shall be paid quarterly, the holders of the said 
preferred stock shall have no voting power on 
any question as to the increase of the authorized 
capital stock by additional common stock, or by 
any stock deferred to the preferred stock in re­
spect to dividends and lien upon the capital of 
the Holding Company. That of the total author­
ized capital stock of the said Holding Company 
of $50,000,000 divided into two million shares of 

40 $25 each there have been issued and are now
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outstanding 1,260,279 25/100 shares of common 
stock and 391,624 shares of preferred stock.

4. That on the 27th day of April, 1917, there 
was issued by the Company a circular letter ad­
dressed to the stockholders of the Company, a 
copy of which letter is hereto annexed marked 
Exhibit D. Inclosed in said circular letter was 
a proposed agreement of merger purporting to 
have been made on the 18th day of April, 1917, 
which agreement of merger is hereto annexed 
marked Exhibit E., and that there was also in­
closed with said circular letter a proxy and no­
tice of special meeting, a copy of which is here­
to annexed marked Exhibit F.

5. Your orator is informed and believes that
the same persons constitute the Board of Direct- 
ors of the Company and the Holding Company, 
to wit, William Warren Barbour, Edwin P. 
Brown, George W. Brown, John H. Connor, Louis 
A. Coolidge, Henry B. Endicott, Edmund LeB. 
Gardner, John H. Hanan, Elmer P. Howe, Ed­
ward P. Hurd, George E. Keith, Joseph C. Kil- 
ham, Rudolph Matz, Charles G. Rice, Wallace F. 
Robinson, Alfred R. Turner, Samuel Weil, Sid­
ney W. Winslow, Sidney W. Winslow, Jr., and 
William Woodward. 30

6. That at the special meeting of the stock­
holders of the Company called to be held on the 
22nd day of May, 1917, referred to in the no­
tice thereof, schedule (F), it is proposed to sub­
mit the said merger agreement, schedule (E),  
to the stockholders of the said United Shoe Ma­
chinery Company, and your orator is informed 
and believes that the votes of the holders of at 
least two-thirds in amount on each class of the 
capital stock of the said Company outstanding, 40
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including the capital stock of the said Com­
pany owned as aforesaid by the United Shoe 
Machinery Corporation will, unless prevented by 
the order of this honorable court, be cast in 
favor of the adoption of said merger agree­
ment.

7. That your orator has never consented di­
rectly or indirectly to said merger or consolida­
tion of the United Shoe Machinery Company 
with United Shoe Machinery Corporation, but 
has, ever since learning that the directors *of 
United Shoe Machinery Company were propos­
ing to merge or consolidate said Company as 
provided in said merger agreement, opposed, 
protested and hereby does protest against said 
merger, that your orator is advised and believes

20 that by virtue of his ownership of the stock 
owned and held by him as aforesaid he has be­
come vested with certain contractural rights, 
among which is the right to receive, in the event 
of the dissolution of the Company or the dis­
tribution of its assets, an equal share in the as­
sets of said Company with the holders of the 
common stock of said Company, whereas, under 
the said merger agreement your orator will be 
entitled to receive for each share of such pre-

Q A  1
ferred stock of the Company owned and held 
by him one share of the preferred stock of the 
Consolidated Corporation or Holding Company, 
which will entitle him in the event of dissolu­
tion or liquidation (whether voluntary or invol­
untary) to be paid only $35 for each of such 
shares and that by such exchange his contract 
right with the said Company upon said shares 
of preferred stock therein will be unlawfully al­
tered and impaired.

40
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8. That your orator is advised and believes 
that by virtue of his ownership of the said pre­
ferred stock of the Company held by him as 
aforesaid, he is entitled to have equal voting 
powers therein with the holders of common stock 
in said Company, whereas, under the said mer­
ger agreement he will be entitled to receive for 10 
such share of such preferred stock owned and 
held by him one share of the preferred stock
of the Consolidated Corporation or Holding Com­
pany which will not entitle him to such equal 
voting rights, but only to restricted voting rights 
of the character and extent set forth in the char­
ter of the Holding Company as shown by pro­
visions heretofore recited.

9. That your orator is informed and believes 
that the liquidating value of the shares of pre- 20 
ferred stock in the Company, which are now 
owned and held by your orator, based upon the 
right of equality of distribution conferred by
the charter of the Company, largely exceeds $50 
per share, whereas, under the proposed merger 
agreement the liquidating value of the said pre­
ferred shares of the Consolidated Corporation 
or Holding Company which are offered in ex­
change for the shares of the Company owned 
and held by your orator, share for share, the 
liquidating value in the case of dissolution or 
upon the happening of any other contingency, 
can in no event exceed $35 per share; and your 
orator is furthermore advised and believes that 
proof of the actual value of the preferred shares 
of the Company held by your orator in an action 
at law for damages sustained by reason of the 
completion of the contemplated merger would 
be impossible by reason of the ownership of pat-
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ents and other property by the Company, the 
prices or even approximate value of which is 
not susceptible of proof.

10. That your orator is advised and believes 
that by virtue of his ownership of the said pre- 
ferred stock of the Company he is entitled to

■ - subscribe ratably for any new shares of stock of 
the Company which may hereafter be issued, 
whereas, under the said merger agreement it is 
attempted to deprive him of such right.

11. That the said proposed merger or consoli­
dation is, for the reasons hereinbefore stated 
and for other reasons, contrary to law and 
equity, illegal, unfair and oppressive and viola­
tive of the property rights of your orator as pre~ 
ferred stockholder in said Company and that the 
proposed merger or consolidation is without the 
consent of your orator, an invasion of his rights 
and without authority of law as against him.

All of which acts and doings are contrary to 
equity and good conscience and tend to the mani­
fest wrong, injury and oppression of your orator 
in the premises.

In consideration whereof and in as much as 
your orator is without adequate remedy in the 

3Q premises at and by the strict rules of the com­
mon law and can only obtain relief in this hon­
orable court where matters of this nature are 
properly cognizable and relieveable.

To the end therefore, that the said United 
Shoe Machinery Company, United Shoe Ma­
chinery Corporation, William Warren Barbour, 
Edwin P. Brown, George W. Brown, John H, 
Connor, Louis A. Coolidge Henry B. Endicott, 
Edmund LeB. Gardner, John H. Hanan, Elmer 

20 P- Howe, Edward P. Hurd, George E. Keith,
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Joseph C. Kilham, Rudolph Matz, Charles (1.
Rice, Wallace F. Robinson, Alfred R. Turner, 
Samuel Weil, Sidney W. Winslow, Sidney W. 
Winslow, Jr. and William Woodward, may, but 
without oath, which is hereby waived, pursuant 
to the statute to the best of their respective 
knowledge, remembrance, information and belief, 10 
full, true and perfect answer make to all and 
singular matters aforesaid and that as fully and 
particularly as if the same were here repeated 
and they and every of them distinctly interro­
gated thereof.

And that the said United Shoe Machinery Com­
pany, its directors, officers and agents be en­
joined from submitting to the special meeting of 
the stockholders of said Company called to be 
held at the principal registered. office of the 20 
Company, Paterson Safe Deposit and Trust 
Company, 152 Market street, Paterson, New Jer­
sey, on the 22nd day of May, 1917, at 11.30 
o ’clock A. M., or any adjournment thereof, or any 
other meeting called for the purpose of ratifying 
the agreement for the consolidation or merger 
of the said Company and Holding Company in 
the foregoing bill of complaint referred to, or 
any other agreement for like purpose, and from 
holding said meeting or any other meeting for 
like purpose and from receiving the votes at 
said meeting or any adjournment thereof or any 
other meeting called for a like purpose, of any 
stock, preferred or common, of said United 
Shoe Machinery Company, owned or controlled 
by any defendant herein named in favor of said 
consolidation or merger agreement or any other 
agreement for like purpose; and that the 
said United Shoe Machinery Corporation, its 
officers, agents, proxies, attorneys and servants 40
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may be restrained from voting any stock, pre­
ferred or common, of the United ShoeMachinery 
Company, owned or controlled by it in favor of 
the adoption of the said agreement for the con­
solidation or merger of the United Shoe Ma­
chinery Company and the United Shoe Machinery 

10 Corporation, made April 18th, 1917, entered into 
in accordance with resolutions respectively of the 
Boards of Directors of said Company and Hold­
ing Company for the merger and consolidation 
of said two corporations on the terms and con­
ditions in said agreement set forth, being the 
consolidation or merger agreement in the fore­
going bill of complaint referred to, at the special 
meeting of the stockholders of the said United 
Shoe Machinery Company, called to be held at 

2q the principal registered office of the Company, 
Paterson Safe Deposit and Trust Company, 152 
Market street, Paterson, New Jersey, on the 22d 
day of May, 1917, at 11.30 o ’clock A. M. and from 
taking any corporate action, signing any consents, 
or doing anything whatsoever looking to the mer­
ger or consolidation of the United Shoe Machinery 
Company and the United Shoe Machinery Cor­
poration; and that the said United Shoe Ma­
chinery Company, its directors, officers and 

30 agents be enjoined from taking any corporate 
action, signing any consents or doing anything 
whatsoever looking to the merger or consolida­
tion of the United Shoe Machinery Company and 
the United Shoe Machinery Corporation; and 
that the said merger or consolidation agreement 
may be declared null and void and that your 
orator may have such other or further relief as 
the nature and circumstances of the case may re­
quire and shall be agreeable to equity.

40
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May it please your honor to grant nnto your 
orator the State’s Writ of Subpoena to he di­
rected to the said United Shoe Machinery Com­
pany, United Shoe Machinery Corporation, Will­
iam Warren Barbour, Edwin P. Brown, George 
W. Brown, John H. Connor, Louis A. Coolidge, 
Henry B. Endicott, Edmund LeB. Gardner, John 10
H. Hanan, Elmer P. Howe, Edward P. Hurd, 
George E. Keith, Joseph C. Kilham, Rudolph 
Matz, Charles G. Rice, Wallace F. Robinson, Al­
fred R. Turner, Samuel Weil, Sidney W. Wins­
low, Sidney W. Winslow, Jr. and William Wood­
ward, commanding them and each of them at 
a certain date and under a certain penalty there­
in to be expressed, personally to be and appear 
before your Honor in this honorable court, then 
and there to answer the premises and to stand 20 
to and abide by and perform such decree therein 
as to your Honor shall seem meet and your 
orator will ever pray etc.

JULIAN C. HARRISON,
Solicitor for and of 

Counsel with Complainant.

40
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Exhibit A to Bill of Complaint. 
(Charter of United Shoe Machinery Company)

CHARTER

of

UNITED SHOE MACHINERY COMPANY 

February, 1899.

Registered Office:

THE PATERSON SAFE DEPOSIT AND 
TRUST COMPANY,

152 Market Street, Paterson, New Jersey. 

EXHIBIT A.
¿ n t)

UNITED SHOE MACHINERY COMPANY 
(U. S. Internal Revenue Stamp, 10c, cancelled.)

CERTIFICATE OF INCORPORATION.

First: The name of the corporation is 
U nited S hoe Machinery Company.

Second: The location of its principal office 
in the State of New Jersey is at No. 152 Mar­
ket Street, in the City of Paterson, County of 
Passaic.

The name of the agent therein and in charge 
thereof, upon whom process against this cor­
poration may he served, is The Paterson Safe 
Deposit and Trust Company.

Third: The objects for which, and for any 
of which, this corporation is formed are to do 
any or all of the things herein set forth, to 
the same extent as natural persons might or
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could do the same, and in any part of the 
world, namely :

To manufacture, buy, sell, lease, operate and 
deal in and with all kinds of machinery, tools 
and implements and mechanical devices and con­
trivances of every name and nature whatsoever, 
and especially to manufacture, buy, sell, lease, 
operate and deal in and with all sorts of boot 
and shoe machinery and every kind of mechan­
ism, contrivance, implement, tool, material or 
thing in any way whatsoever connected with, or 
useful in connection with the manufacture of 
boots, shoes and footwear, or the manufacture 
of leather and rubber goods, or goods made 
from materials and fabrics of any descrip­
tion whatsoever, or useful in connection with 
the manufacture or operation of any of the 
machinery, mechanical devices or contrivances 
hereinbefore mentioned ; to produce, prepare and 
manufacture, buy, sell and deal in and with 
leather and rubber and materials and fabrics 
of all sorts and the raw materials from which 
said leather, rubber materials or fabrics are 
produced ; to manufacture, buy, sell and deal 
in and with boots, shoes and footwear and all 
articles and things of every description that 
may be produced or manufactured, in whole or 
in part, from leather, rubber or any other ma­
terials or fabrics; and in general to produce, 
prepare, manufacture and deal in and with 
goods, wares, merchandise, property materials 
and things of every class and description.

To purchase, acquire, erect, establish, hold 
and dispose of manufactories, workshops, plants 
and buildings of every description, and to fully 
equip the same with a view to carrying out 
the purposes herein set forth, or any of them.

10

20

30

40
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To purchase, lease or otherwise acquire, and 
to sell, let, mortgage, or otherwise dispose of, 
to the same extent that a natural person might 
do, lands, buildings and all sorts of property, 
both real and personal, within or without the 
State of New Jersey, and in any part of the 

10 world.
To apply for, obtain, register, purchase, lease, 

or otherwise acquire, and to hold, own, use, op­
erate, sell, assign or otherwise dispose of any 
and all trademarks, trade names and distinc­
tive marks, copyrights and patent rights, and 
all inventions, improvements and processes used 
in connection with or secured under Letters 
Patent of the United States or elsewhere, or 
otherwise, and to use, exercise, develop, grant 

20 licenses in respect of, or otherwise turn to ac­
count any such trademarks, patents, licenses, 
concessions, processes and the like, or any such 
property rights and information so acquired, 
and, with a view to the working and develop­
ment of the same, to carry on any legal busi­
ness whatsoever, whether manufacturing or oth­
erwise, which the corporation may deem cal­
culated, directly or indirectly, to accomplish 
these objects, or any of them.

To acquire the good will, rights, stock and 
property of all kinds, and to undertake the 
whole or any part of the assets' and liabilities 
of any person, firm, association or corporation, 
and to pay for the same in cash, stock of this 
corporations, bonds, or otherwise.

To issue from time to time, so far as may 
be convenient for the accomplishment of the 
purposes, or any of them, herein contained, 
bonds of the corporation to such amount, in 

40 such denomination and on such terms as the
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Board of Directors may determine, and, if de­
sired, to secure the same by pledge or mort­
gage of any or all of its property, and, if 
deemed advisable, by mortgage of the fran­
chises of the company, in such manner as may 
be allowed by law.

To hold, purchase, or otherwise, acquire and 
invest in, sell, assign and transfer, mortgage, 
pledge guarantee or otherwise dispose of 
shares of the capital stock, bonds, debentures, 
or other evidences of indebtedness created by 
any other corporation or corporations; and, 
while the holder of such stock, bonds and de­
bentures, to exercise all the rights and priv­
ileges of ownership, including the right to vote 
thereon, to the same extent as a natural per­
son might or could do.

To make and enter into contracts of every sort 
and kind with any individual, firm, association, 
corporation—private, public or municipal—and 
with the Government of the United States, of any 
state, territory or colony thereof, or any foreign 
government.

To carry on any other business, and to do any 
and all other things which may seem to the Com­
pany capable of being conveniently carried on or 
done in connection with the objects hereinbefore 
set forth, or any of them, or calculated, directly 
or indirectly, to develop the Company’s business, 
or to enhance the value of the company’s proper­
ty or rights; and to do all or any of the above 
things within or without the State of New Jer­
sey, and in any part of the world, as principals, 
agents, contractors, trustees, or otherwise, and 
by or through trustees, agents or otherwise, and 
either alone or in conjunction with other indi­
viduals, firms, associations or corporations.

10

20

30
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I t is I ntended that the objects specified and 
clauses contained in this third paragraph shall, 
except where otherwise expressed in said para­
graph, be nowise limited or restricted by refer­
ence to, or inference from the terms of any other 
clause of this, or any other paragraph in this 

10 charter, but that the objects specified in each 
of the clauses of said third paragraph shall be 
regarded as independent objects, and shall fur­
ther be regarded as in furtherance of and not in 
limitation of the general powers conferred by 
the laws of the State of New Jersey.

F ourth. The total amount of the capital stock 
of said corporation is to be twenty-five million 
dollars ($25,000,000), divided into one million 
(1,000,000) shares, with a par value of twenty- 

20 five dollars ($25) each. Of said capital stock, 
five hundred thousand (500,000) shares, amount­
ing at par to twelve million, five hundred thou­
sand dollars ($12,500,000), are to be preferred 
stock, and five hundred thousand (500,000) 
shares, amounting at par to twelve million, five 
hundred thousand dollars ($12,500,000), are to 
be common stock.

From time to time, the preferred stock and 
3Q the common stock shall be issued in such amounts 

and proportions as shall be determined by the 
Board of Directors, and as may be permitted 
by law.

The rights, privileges and conditions following 
shall attach to the shares aforesaid, that is to 
say:

The preferred stock shall be entitled, out. of 
the surplus net earnings, after all amounts which 
may be determined upon have been reserved as 

40 working capital, to a fixed cumulative preferen-
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tial dividend at the rate of, but never exceeding * 
six per cent, per annum on the par value of said 
stock and such dividends shall he declared in 
January of each year, unless some specified day 
or days for that purpose be fixed by the by-laws.
If, in any year, dividends amounting to six per 
cent, per annum, shall not be paid on such pre- 10 
ferred stock, the deficiency shall be a charge on 
said net earnings over and above the amount re­
served as working capital, and be payable, but 
without interest, before any dividends shall be 
paid upon or set apart for the common stock. In 
the event of the dissolution of the corporation, or 
the distribution of its assets, the holders of the 
preferred stock and the holders of the common 
stock shall share and share alike.

The common stock shall be subject to the 20 
prior rights of the preferred stock, as herein de­
clared, but the shares of preferred and common 
stock shall have equal voting power.

If, after appropriating the accumulated profits 
of the company, in excess of the amount reserved 
as working capital, to such dividends on the pre­
ferred stock of the company as may be required, 
there remain further accumulated profits, over 
and above the amount reserved as working cap­
ital, the Directors shall, in January of each year, 
unless some specific day or days for that purpose 
be fixed in the by-laws, declare a dividend of 
said profits on the common stock.

F ifth. The names and the post-office addresses 
of the incorporators, and the numbers of shares 
of the common stock subscribed for by each, the 
aggregate of which being three thousand dollars 
($3,000), is the amount of capital stock with which

iO
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10

the corporation shall commence business, are as 
follows :

No. of shares 
of

Names.
J. Wilson Smyth 

Kobert Miller 

John S. Tylee

P. 0 .  Address, common stock. 
14 Hill S t.,
Newark, N. J. Forty shares 
Main St.,
Paterson, N. J. Forty shares 
Van Houten St.,
Paterson, N. J. Forty shares

S ixth. The duration of the corporation is to 
be perpetual and unlimited.

S eventh. The property and business of the 
corporation shall be managed by a Board of 
Directors, who shall have power, among other 
things, without the assent or vote of the stock­
holders, to make, alter, amend and rescind the by­
laws of this corporation; to fix the amount to be 
reserved as working capital; to authorize and 
cause to be executed mortgages and liens upon 
the real and personal property of the corpora­
tion, to issue bonds of the corporation, and, if 
deemed advisable, to secure the same, and from 
time to time to sell, assign transfer or otherwise 

30 dispose of any or all of the property of the cor­
poration, but no such sale of all the property 
shall be made except pursuant to a vote of at 
least two-thirds of the Board of Directors.

The corporation may use and apply its surplus 
earnings or accumulated profits, authorized by 
law to be reserved, to the purchase or acquisi­
tion of property, and to the purchase or acquisi­
tion of its own capital stock, from time to time, 
to such extent and in such manner and upon 
such terms as its Board of Directors shall de-40



19

Exhibit A. to Bill of Complaint.

termine. And neither the property nor the capital 
stock so purchased and acquired, nor any of its 
capital stock taken in payment or satisfaction of 
any debt due to the corporation, shall be regard­
ed as profits for the purposes of declaration or 
payments of dividends, unless otherwise de­
termined by the Board of Directors. IQ

The Board of Directors may from time to time 
sell, assign, transfer or otherwise dispose of any 
or all of the property or the capital stock so 
purchased and acquired, and may reinvest or re­
serve the proceeds thereof as working capital.

The corporation, in its by-laws, may prescribe 
the number necessary to constitute a quorum of 
the Board of Directors, which number may be 
less than a majority of the whole number; and, 
by vote of the Board of Directors, the number 20 
of Directors may at any time be increased or 
altered, and, in case of such increase, the 
Board of Directors shall have power to elect ad­
ditional directors to fill the directorship created 
by such increase, such additional directors to 
hold office until the next annual meeting of the 
stockholders, or until their successors shall be 
elected.

The Board of Directors, by resolution passed 
by a majority of the whole board, may designate 
three or more directors to constitute an Execu­
tive Committee, which committee, to the extent 
provided in said resolution, or in the by-laws of 
the corporation, shall have and may exercise the 
power of the Board of Directors in the manage­
ment of the business and affairs of the corpora­
tion, and shall have power to authorize the seal 
of the corporation to be affixed to all papers 
which may require it.

40
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The Board of Directors from time to time 
shall determine whether and to what extent, 
and at what times and places, and under what 
conditions and regulations the accounts and 
books of the corporation, or any of them, shall be 
open to the inspection of the stockholders; and 

10 no stockholder shall have the right of inspecting 
any account, or book, or document of the corpo­
ration, except as conferred by statute, or author­
ized by the Board of Directors, or by a resolu­
tion of the stockholders.

The Board of Directors shall have power to 
hold its meetings, to have one or more offices, 
and to keep the books of the corporation (except 
the stock and transfer books) outside of this 
State, at such places as may be from time to 

2n time designated by them.
We, the U hdeksigned, for the purpose of form­

ing a corporation in pursuance of an Act of the 
Legislature of the State of New Jersey, entitled 
“ An Act Concerning Corporations” (Revision 
of 1896) and the various acts amendatory thereof 
and supplemental thereto, do associate ourselves 
into a corporation, and do make, record and file 
this certificate, and do respectively agree to take 
the number of shares of stock hereinbefore set 

30 forth, and accordingly hereunto have set our 
hands and seals.

Dated at Paterson this seventh day of Feb­
ruary, 1899.

J. WILSON SMYTH (l . s.)
ROBERT MILLER (l . s.)
JOHN S. TYLEE (l . s.)

In presence of 

40 Wm. I. Lewis.
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S tate of N ew J ersey, 1 
County of P assaic. J

Be it remembered that on this seventh day 
of February, A. D. eighteen hundred and nine­
ty-nine, before the undersigned personally ap­
peared J. W ilson S myth, R obert Miller and 
J ohn S. Tylee, who, I  am satisfied, are the 
persons named in and who executed the fore­
going certificate, and, I having first made known 
to them, and each of them, the contents there­
of, they did each acknowledge that they signed, 
sealed and delivered the same as their volun­
tary act and deed.

WM. I. LEWIS,
A Master in Chancery of New Jersey.

( E n d o r s e d )
20

“ Received in the Clerk’s Office of the County 
of Passaic, on the 7th day of Feb., A. D. 1899, 
at o ’clock in noon, and recorded in
Book C of Certificates for said county, on pages 
308, etc.

A. D. WINFIELD,
Clerk.”

30

( E n d o r s e d )

Filed Feb. 7, 1899.

GEORGE WURTS, 
Secretary of State.

40
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STATE OF NEW JERSEY  

DEPARTMENT OF STATE

I, T homas F. Martin, Secretary of State of 
the State of New Jersey, Do H ereby Certify, 
that the foregoing is a true copy of Certificate 
of Incorporation of the U nited S hoe Machinery 
Company, as the same is taken from and com­
pared with the original filed February 7th, 1899, 
and now remaining on file and of record in 
my office.

In Testimony W hereof, I have hereunto set 
my hand and affixed my Official Seal at Tren­
ton, this Eleventh day of May, A. D. 1917.

THOMAS F. MARTIN,
20 [seal] Secretary of State.

Exhibit B to Bill o f Complaint. 
(Charter of United Shoe Machinery Corpora­

tion)

S tate of N ew J ersey, s s :
We, the undersigned, in order to form a cor-30  . „ 0 7poration for the purposes hereinafter stated 

under and pursuant to the provisions of the 
Act of the Legislature of the State of New 
Jersey entitled “ An Act Concerning Corpora­
tions (Revision of 1896)” and the Acts amen­
datory thereof and supplemental thereto, do 
hereby certify as follows:

F irst : The name of the corporation is

“ UNITED SHOE MACHINERY CORPORA- 
40 TION.”
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Second: The location of its principal office 
in this State is at Number 152 Market Street, 1
in the City of Paterson and County of Passaic.
The name of the agent therein and in charge 
thereof upon whom process against this cor­
poration may be served is “ The Paterson Safe 
Deposit and Trust Company.” 10

Thied: The objects for which the corpora­
tion is formed are:

To manufacture, buy, sell, lease, operate and 
deal in and with all kinds of machinery, tools 
and implements and mechanical devices and 
contrivances of every name and nature whatso­
ever, and especially to manufacture, buy, sell, 
lease, operate, deal in and with all sorts of 
boot and shoe machinery, lasts, trees, forms 
and every kind of mechanism, contrivance, im- 20 
plement, tool, material or thing in any way 
whatsoever connected with, or useful in con­
nection with the manufacture of boots, shoes 
and footwear, or the manufacture of leather 
and rubber goods, or goods made from materials 
and fabrics of any description whatsoever, or 
useful in connection with the manufacture or 
operation of any of the machinery, mechanical 
devices or contrivances hereinbefore mentioned; ^  
to produce, prepare and manufacture, buy, sell 
and deal in and with leather and rubber, and 
materials and fabrics of all sorts, and the raw 
materials from which said leather, rubber ma­
terials or fabrics are produced ; to manufac­
ture, buy, sell and deal in and with boots, shoes 
and footwear and all articles and things of 
every description that may be produced or 
manufactured, in whole or in part, from leather, 
rubber or any other materials or fabrics; and 
in general to produce, prepare, manufacture and 40
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deal in and with goods, wares, merchandise, 
property, materials and things of every class 
and description.

To carry on the business of manufacturers 
of and dealers in all kinds of eyelets, hooks, 
buttons, studs, nails, wires, rivets, tacks, metal- 

10 lie and other plates, metallic, wood and other 
fastenings, laces,* cloth, linen, tape and other 
fabrics, brushes, abrasive materials, cements, 
dressings, stains, blackings and other requisites 
for the improvement and treatment of boots 
and shoes, threads, elastic material, buttons and 
inner sole, and other articles or substances for 
protecting feet from damp or heat and other 
articles or substances used in connection with 
the manufacture of boots and shoes, corsets, 

2q stationery, sails, tents, clothing and for anal­
ogous purposes, and to carry on the business 
of manufacturers of and dealers in all kinds 
of appliances, devices, findings, tools, mechan­
isms, accessories, processes and things which 
may be used or useful in connection with the 
manufacture or treatment of any of the above 
named articles or substances..

To acquire, own, lease, occupy, use or develop 
any lands, containing coal, metals or minerals, 

30 or other ores or oil which shall be useful or 
convenient in carrying on said business. To 
mine or otherwise extract or remove and deal 
in coal ores, minerals, or timber from any lands 
owned, acquired, leased or occupied by the 
Company.

To purchase, acquire, erect, establish, hold 
and dispose of manufactories, workshops, plants 
and buildings of every description, and to fully 
equip the same with the view of carrying out 

40 the purposes herein set forth or any of them*
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to purchase, lease or otherwise acquire, hold 
and dispose of in any manner lawful for in­
dividuals, lands, buildings, houses for employees 
and all sorts of property both real and per­
sonal, within or without the State of New Jer­
sey or in any part of the world, which shall 
be necessary or convenient for carrying out 
the purposes herein set forth or any of them.

In connection with and in furtherance of the 
general business of the company, to lay out 
lands for building purposes and to build on, 
improve, let on building lease, advance money 
to persons building thereon or otherwise de­
velop the same in such manner as may seem 
expedient to advance the company’s interests.

To construct bridges, buildings, machinery, 
shops, boats, engines, cars and other equipment, 
railroads, docks, slips, elevators, waterworks, 
gas works and electric works, viaducts, aque­
ducts, canals and other waterways and any 
other means of transportation, and to sell or 
otherwise dispose of the same, or to maintain 
or operate the same but not to maintain or 
operate any railroad or canal in the State of 
New Jersey.

To apply for, obtain, register, purchase, lease 
or otherwise acquire, and to hold, own, use, 
operate, introduce, sell, assign or otherwise dis­
pose of any and all trademarks, trade names and 
distinctive marks, copyrights, patents and pat­
ent rights, and all inventions, improvements 
and processes used in connection with or se­
cured under Letters Patent of the United States 
or elsewhere, or otherwise, and to use, exer­
cise, develop, grant licenses in respect of, or 
otherwise turn to account any such trademarks, 
patents, licenses, concessions, processes and the

10

20

30

40
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like, or any such property, rights and informa­
tion as acquired, and, with a view to the work­
ing and development of the same to carry on 
any legal business whatsoever, whether manu­
facturing or otherwise, which the corporation 
may deem calculated, directly or indirectly, to 

10 accomplish these objects or any of them.
To acquire the good will, rights, stocks and 

property of all kinds, and to undertake the whole 
or any part of the assets and liabilities of any 
person, firm, association or corporation, carry­
ing on any business which this corporation is 
authorized to carry on, and to pay for the 
same in cash, shares of stock of this corpora­
tion, bonds or otherwise.

To purchase, acquire by subscription or other- 
20 wise, and to hold for investment or otherwise, 

use, sell, assign, transfer, mortgage, pledge, or 
otherwise dispose of and to guarantee any 
shares of stock, bonds, securities, or other obliga­
tions of any other corporation or association 
carrying on any business which this corporation 
is authorized to carry on; to aid in any manner 
any such corporation or association whose shares 
of stock, bonds or other obligations are held in 

^  any manner guaranteed by the company, and to 
do any other acts or things now or hereafter 
permitted by law for the. preservation, protec­
tion, improvement or enhancement of the value 
of such shares of stock, bonds, securities or 
other obligations, and to do any acts or things 
permitted by law designed for any such purpose ; 
and while owner of any such shares of stock, 
bonds, securities or other obligations, to exer­
cise all the rights, powers and privileges of 
ownership thereof; and to exercise any and all

40
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voting powers thereon to the same extent as a 
natural person might or could do.

To enter into partnership or into any arrange­
ment for sharing profits, union of interest, joint 
adventure or co-operation with any person, part­
nership, association or corporation carrying on 
or engaged in any business which this corpora­
tion is authorized to carry on or engage in.

To establish and support, or to aid in the es­
tablishment and support of associations, institu­
tions or conveniences calculated to benefit em­
ployees or ex-employees of the company, or any 
of its predecessors in business, or the dependents 
or connections of such persons, and to grant 
pensions and allowances and to make payments 
towards insurance, and to subscribe or guaran­
tee money for charitable or benevolent objects,  ̂
or for any exhibition, of for any public, general 
or useful object.

To issue from time to time, when and as may 
be convenient for the accomplishment of the pur­
poses or any of them herein set forth, bonds and 
other securities, or obligations of the corporation 
to such amount and in such denomination and on 
such terms as the Board of Directors shall de­
termine; and, when authorized by the stockhold- 30 
ers as hereinafter provided, to pledge, mortgage 
or convey in trust any and all shares of stock, 
bonds, securities, obligations or other property 
of the corporation,, to secure any bonds, securi­
ties or other obligations so issued.

To make, enter'into and guarantee contracts 
of every sort and kind with any individual, firm, 
association, corporation—private, public or mu­
nicipal,—or with the Government of the. Unit­
ed States of America, or of any State, Terri- 40
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tory or Colony thereof, or any foreign govern­
ment, for the purpose of attaining or furthering 
any of the purposes herein set forth; and to car­
ry on any other business and to do any and all 
other acts which may seem to the corporation 
capable of being conveniently carried on or done 

10 in connection with the purposes herein set forth 
or any of them or calculated directly or indi­
rectly to develop the business of the corpora­
tion, or enhance the value of the property or 
rights of the corporation, and to do any or all 
of the above things within or without the State 
of New Jersey, or in any part of the world as 
principals, agents, contractors, trustees, guaran­
tors or otherwise, or by or through trustees, 
agents or otherwise, and either alone or in 

20 conjunction with other individuals, firms, asso­
ciations or corporations, and to exercise any and 
all other powers for the accomplishment and fur­
therance of the purposes herein set forth, which 
a co-partnership or natural person could do or 
exercise, and which now is or hereafter shall be 
authorized or permitted by law.

To use and apply from time to time its surplus 
or net profits arising from its business to the 
purchase or acquisition of its bonds, securities or 
other obligations or shares in its own capital 
stock, to such extent and in such manner and 
upon such terms as the Board of Directors shall 
determine; and from time to time accept as se­
curity for, or in payment on account of or in sat­
isfaction of any claim or demand of the corpora­
tion, shares in its own capital stock on such 
terms as the Board of Directors may determine.

To do all and everything necessary or conve­
nient'for the accomplishment of the purposes, 

40 objects and powers above mentioned, or inciden-
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tal thereto, and to conduct its business, or do, 
anything which it is authorized to do, in every 
State and in the Territories and Colonies of the 
United States of America and in foreign coun­
tries, and to have one office or more than one 
office, and to keep the books of the corporation 
outside of the State of New Jersey, except as 10 
otherwise may be provided by law; and to hold, 
purchase, mortgage and convey real and per­
sonal property either in or out of the State of 
New Jersey, but not to engage in any business 
hereunder which shall require the exercise of the 
right of eminent domain within the State of New 
Jersey or which is prohibited to corporations 
formed under the statutory provisions aforesaid.

It is declared that the objects and powers spec­
ified, and the clauses contained in this para- 20 
graph “ Third,” shall be in no wise limited or 
restricted by reference to or inference from the 
terms of any other clause of this or any other 
paragraph in this certificate.

F ourth. The total amount of the authorized 
capital stock of the corporation is Fifty Million 
Dollars ($50,000,000) divided into two million 
(2,000,000) shares of the par value of Twenty- 
five Dollars ($25.00) each. Of such authorized 3g 
capital stock Six Hundred Thousand (600,000) 
shares, amounting at par to Fifteen Million Dol­
lars ($15,000,000) shall be preferred stock, and 
One Million Four Hundred Thousand (1,400,000) 
shares amounting at par to Thirty-five Million 
Dollars ($35,000,000) shall be common stock. The 
amount of the capital stock with which the cor­
poration shall commence business is Thirty 
Thousand Dollars ($30,000).

40
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From time to time the amount of the capital 
stock hereby authorized may he increased accord­
ing to law and as provided in this certificate, and 
the preferred and common stock, hereby author­
ized, and all capital stock which shall hereafter 
be authorized, may he issued from time to time 

10 by the Board of Directors, in such amounts and 
proportions and for such considerations as shall 
from time to time be determined by the Board 
of Directors and as shall be permitted by this 
certificate and by law.

The rights, privileges and conditions following 
shall attach to the shares aforesaid:

The holders of the preferred stock shall be en­
titled to receive, when and as declared by the 
Board of Directors, from the surplus or net prof- 
its arising from the business of the corporation, 
after all amounts which shall have been deter­
mined upon by the Board of Directors shall have 
been reserved as working capital, cumulative div­
idends at the rate of, but never exceeding six per 
cent. (6%) per annum, payable quarterly on 
dates to be fixed by the by-laws or by the 
Board of Directors, in preference and priority 
to the declaration or payment of any dividend 

§0 on the common stock. Shares of preferred stock 
issued between the dates fixed for payment of 
dividends shall be entitled at the next dividend 
date to a dividend at the rate aforesaid from 
the date of issue.

In the event of any liquidation or dissolu­
tion or winding up (whether voluntary or in­
voluntary) of the corporation, the holders of the 
preferred stock shall be entitled to be paid 
thirty-five dollars ($35) per share and the un- 

40 paid dividends accrued thereon, out of the cap-
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ital of the corporation or the proceeds thereof 
before any amount shall be paid therefrom to 
the holders of the common stock; and after the 
payment to the holders of the preferred stock 
of the sum of thirty-five dollars in respect to 
each share thereof and the accrued dividends 
thereon, the remaining assets and funds of the IQ 
corporation shall be divided and paid to the 
holders of the common stock according to their 
respective shares.

The holders of the preferred stock shall not 
be entitled to any other or further share in 
the surplus or net profits of the corporation, 
nor shall they be entitled to any other or fur­
ther payment or distributive share in the capi­
tal of the corporation in the event of liquida­
tion, dissolution or winding up, than as above 20 
provided, nor shall they be entitled in any 
event to any right to subscribe to or to take, 
or to receive, any preferred or common stock 
of the corporation, which is hereby authorized 
or preferred, common or other stock which 
shall be hereafter authorized, whether the pre­
ferred, common or other stock now or hereafter 
authorized shall be issued for cash at prices at 
or above par to be determined by the Board of 
Directors, or in or on account of payment for 
property purchased, or by way of stock divi­
dends, or by way of capitalization of the surplus 
or net profits, or however otherwise lawfully 
issued.

If, in respect to any quarterly dividend period, 
a dividend at the rate of six per cent, per an­
num upon the par value of the preferred stock 
shall not be declared and paid the deficiency 
shall be a charge on the surplus or net profits 
arising from the business. -of the corporation 40
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over and above the amount which the Board of 
Directors shall have reserved as working capi­
tal, and shall be payable, but without interest, 
before any dividends shall be declared or paid 
in respect to the common stock.

So long as dividends on the preferred stock 
10 shall be paid quarterly as aforesaid, the hold­

ers of the preferred stock shall have no voting 
power on any question as to the increase of the 
authorized capital stock by additional common 
stock, or by any stock deferred to the preferred 
stock in respect to dividends and lien upon the 
capital of the corporation; but should any divi­
dend on the preferred stock be not declared 
and paid, when payable as above provided, and 
remain so unpaid for a, period of three months* 

2Q then and so long as such dividend or any part 
thereof remains unpaid by reason of any default 
or neglect of the corporation, the holders of the 
preferred stock entitled to such unpaid divi­
dend or part thereof, shall be entitled to the 
same voting powers thereon as belong to the 
holders of common stock, but upon the payment 
of such unpaid dividend or part thereof, the 
voting power upon said preferred stock shall 
again cease as aforesaid, and so on from time 

30 to time as long as any dividend or- part thereof, 
upon the preferred stock shall remain unpaid 
for three months after the same has- become 
payable as above provided. Upon all other 
questions, and, in particular, upon questions re­
lating to the increase or decrease of the author­
ized preferred stock, the holders of the pre­
ferred stock and the holders of the common 
stock shall, at all times have equal voting pow­
ers.

40
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Whenever all cumulative dividends on the pre­
ferred stock for all previous years shall have 
been declared and shall have become payable, 
and the accrued quarterly instalments for the 
current year shall have been declared, and the 
corporation shall have paid for such cumulative 
dividends for previous years, and such accrued 10 
quarterly instalments, or shall have set aside 
from its surplus or net profits a sum sufficient 
for the payment thereof, the Board of Direc­
tors may declare dividends on the common stock, 
payable then or thereafter, out of any remain­
ing surplus or net profits.

F i f t h . The names and post-office addresses 
of the undersigned incorporators and the num­
ber of shares of stock for which severally and 
respectively we do hereby subscribe, (the aggre- 20 
gate of our subscription being thirty thousand 
dollars ($30,000), which is the amount of the cap­
ital stock with which the corporation will com­
mence business), are as follows:

Number o f Shares
N am e P ost Office Common Preferred

Address Stock Stock
John Reynolds Paterson, N . J. 400
W illiam  Berdan Paterson, N . J. 400
Frank Gledhill Paterson, N . J. 400,

S i x t h . The duration of the corporation shall 
be perpetual.

S e v e n t h . The first Board of Directors of 
the corporation shall consist of three persons 
to be elected by the stockholders at their first 
meeting. Thereafter the number to constitute 
the Board shall be fixed from time to time by 
the by-laws or by the Board of Directors.

The Board of Directors shall have the man­
agement and entire control of all the property 40
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and business affairs of the corporation, and, for 
that purpose, they shall have and exercise all 
the powers of the corporation which are not 
reserved to the stockholders by this certificate 
or by the Laws of the State of New Jersey, now 
or hereafter in force, 

ib
Among all other powers which may be exer­

cised by the Board of Directors, the Board shall, 
subject to by-laws made by the stockholders, 
have full power with respect to the following:

1. To make by-laws and from time to time to 
alter, amend and repeal any by-laws made by 
the Board of Directors may be altered or re­
pealed by the stockholders at any annual meet­
ing, or at any special meeting, provided notice

20 of such proposed alteration or repeal be in­
cluded in the notice of the meeting.

2. To prescribe the number necessary to con­
stitute a quorum of the Board of Directors, 
which number may be less than a majority of 
the whole number; and, by vote of the Board 
of Directors, the number of Directors may at 
any time be increased or altered, and, in case 
of such increase, the Board of Directors shall

30 have the power to elect additional Directors to 
fill the directorships created by such increase, 
such additional Directors to hold office until the 
next annual meeting of the stockholders, or un­
til their successors shall have been elected and 
qualified. In case of any vacancy among the 
Directors through death, resignation, disquali­
fication or other cause, the Directors remaining 
in office may elect a successor director to hold 
office for the unexpired portion of the term of 
the Director whose office shall have become va-

4D
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cant and until the election and qualification of a 
successor.

3. By the affirmative vote of a majority of 
the whole Board to designate three or more 
Directors to constitute an Executive Commit­
tee, and to determine what number thereof shall  ̂_ 
constitute a quorum, which Committee, to the 
extent provided in said vote, or in the by-laws
of the corporation, shall have and may exercise 
the powers of the Board of Directors in the 
management of the business and affairs of the 
corporation, including power to authorize the 
seal of the corporation to be affixed to all 
papers which may require it.

4. By the affirmative vote of a majority of
the whole Board, to appoint other standing, and Q 
such standing committees shall have and may 
exercise such powers as shall be conferred upon 
them or authorized by the by-laws or by the 
votes appointing them.

5. To elect or appoint one or more Vice- 
Presidents, one or more Assistant Treasurers, 
and one or more Assistant Secretaries; and to 
the extent provided in the by-laws the persons 
so appointed respectively shall have and may 
exercise all the powers of the President, of the - 
Treasurer, and of the Secretary respectively.
To elect, appoint and at their discretion re­
move, all officers and committees; to employ and 
remove at their pleasure managers, agents, 
clerks and workmen; to fix the compensation of 
all officers and employees, and to require of 
them security for the faithful performance of 
their respective duties; and to confer by vote 
or resolution upon any officer or committee, the 
right to appoint and remove at pleasure all offi- 40
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cers, managers, agents, clerks and workmen, ex­
cept the President, the Treasurer and the Sec­
retary.

6. To fix and determine and vary the amount 
to be reserved as working capital from time to 
time; to issue bonds, debentures, notes, or other 
obligations or evidences of the debt of the cor­
poration; and from time to time, to sell, as­
sign, transfer or otherwise dispose of any or 
all the property of the corporation; but no such 
sale of all the property shall be made except 
pursuant to a vote of at least two-thirds of the 
Board of Directors.

7. To declare and pay dividends, but only 
from the surplus or from the net profits arising 
from the business of the corporation, after de­
ducting therefrom the amount, at the time when 
any dividend is declared, which shall have been 
reserved by the Directors as working capital.

8. To use and apply from time to time, the 
surplus or net profits arising from the business 
of the corporation, to the purchase or acquisi­
tion of property and to the purchase or acquisi­
tion of its bonds, securities or other obligations 
or shares of its own capital stock, to such extent 
and in such manner and upon such terms as the 
Board of Directors shall determine; to sell, as­
sign, transfer or otherwise dispose of from time 
to time any or all of the property, obligations 
or shares of stock so purchased or acquired, un­
less such shares shall have been retired for the 
purpose of decreasing the corporation’s capital 
stock, as provided by law; and to reinvest or re­
serve the proceeds thereof as working capital, 
or dispose of the same as surplus or net profits

40 of the corporation.
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9. To hold meetings of the Board of Direc­
tors, to have one or more offices, and to keep the 
books of the corporation, except the stock and 
transfer books, outside of the State of New Jer­
sey, at such places as the Board shall from time 
to time designate.

m
10. To determine from time to time, by the

by-laws or by vote, whether and to what extent,
and at what times and places, and under what
conditions and regulations the accounts and
books of the corporation, or any of them shall
be open to the inspection of the stockholders ; and
no stockholder shall have the right of inspect- -
ing any account, or book, or document of the
corporation, except as conferred by statute, or
authorized by the Board of Directors, or. by a* 90resolution of the stockholders.

Unless authorized by votes given in person 
or by proxy by stockholders holding at least 
two-thirds of the capital stock of the corporation, 
which is represented and voted upon in person 
or by proxy at a meeting specially called for 
that purpose, or at an annual meeting, the 
Board of Directors shall not mortgage or pledge 
any of its real property, or any shares of the 
capital stock of any other corporation; but this 30 
prohibition shall not be construed to apply to 
the execution of any purchase-money mortgage 
or any other purchase-money lien.

As authorized by thé Act of the Legislature 
of the State of New Jersey, passed March 22, • 
1901, amending the seventeenth section of “ Act 
Concerning Corporations (Revision of 1896)” 
any action which theretofore required the con­
sent of the holders of two-thirds of the stock at 
any meeting, after notice to them given, or re- 40
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quired their consent in writing to be filed, may­
be taken upon the consent of, and the consent 
given and filed by the holders of two-thirds of 
the stock of each class represented at such meet­
ing in person or by proxy.

The corporation reserved the right to amend, 
10 alter or repeal any provision contained in this 

Certificate of Incorporation in the manner now 
or hereafter prescribed by statute, and all rights 
conferred on stockholders herein are granted 
Subject to this reservation, except that there 
shall be no change in the per centum or cumu­
lation of quarterly dividends upon the preferred 
stock, or of the lien of the preferred stock upon 
the capital of the corporation in case of liquida­
tion, dissolution or winding-up.

2 0  I k  W it n e s s  W h e r e o f  the undersigned have 
hereto set their hands and seals the first day 
of May, A. D. One Thousand Nine Hundred 
and Five.

JOHN REYNOLDS ( l . s .)  
WM. BERDAN (l. s.) 
FRANK GLEDHILL ( l . s .)

Signed, Sealed and Delivered 
30 in the presence of

J o h n  W. G rig g s.

S tate  o f  N e w  J e r s e y ,
C o u n t y  of P a ssa ic .

B e  I t  R e m e m b e r e d , That on this first day of 
May, A. D. Nineteen Hundred and Five, before 
the undersigned, personally appeared John Rey­
nolds, William Berdan and Frank Gledhill who 

40 I am satisfied are the persons named in and
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who executed the foregoing certificate, and I 
having first made known to them the contents 
thereof, they did each acknowledge that they 
signed and delivered the same as their voluntary 
act and deed.

JOHN W. GRIGGS,
A Master in Chanery of New Jersey.

j

Exhibit C to Bill of Complaint.
(Amendment to charter of United Shoe Ma­

chinery Corporation)

CERTIFICATE OF AMENDMENT OF CER­
TIFICATE OF INCORPORATION OF 

UNITED SHOE MACHINERY 
CORPORATION.

The United Shoe Machinery Corporation, a 
corporation duly organized and existing under 
the laws of the State of New Jersey, by its 
President and Secretary does hereby certify:

I. That the principal office of the Corpora­
tion is at ¿Jo. 152 Market street, Paterson, New 
Jersey, and that the agent therein in charge 
thereof and upon whom process against the Cor­
poration may be served is the Paterson Safe 
Deposit & Trust Company.

II. That the Board of Directors of said Cor­
poration, at a meeting duly convened and held 
on the thirteenth day of December, 1916, passed 
a Resolution, declaring that the changes and 
amendments in the Certificate of Incorporation 
hereinafter set forth are advisable and calling 
a meeting of the stockholders to take action 
thereon.
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III. That a copy of said Resolution of the 
Board of Directors is hereto appended.

IV. That thereafter, on the sixth day of Feb­
ruary, 1917, pursuant to such call of the Board 
of Directors, upon notice given to each stock­
holder as provided in the by-laws, a special 
meeting of the stockholders of the Corporation 
was held, at which meeting stockholders holding 
272,999 shares of the preferred stock and stock­
holders holding 1,036,245 shares of the common 
stock, being more than two-thirds in interest of 
each class of the stockholders having voting 
powers, were present in person or represented 
by proxy, and that all of said stockholders so 
present or represented at said meeting, being 
more than two-thirds in interest of each class

20 of stockholders having voting powers, voted in 
favor of adopting the following Resolution in 
which such changes and amendments are more 
particularly set forth, v iz .:

“ R e s o l v e d , That for the purpose of mak­
ing it clear that the purposes of the United 
Shoe Machinery Corporation are identical 
with the purposes of the United Shoe Ma­
chinery Company, so that it wili be evident 
beyond question that the two corporations 

30 are organized for the purpose of carrying 
on business of the same or a similar nature, 
it is advisable to amend Article Third of 
the Certificate of Incorporation of the 
United Shoe Machinery Corporation by sub­
stituting therefor a new Article Third which 
shall be identical with Article Third of the 
Certificate of Incorporation of the United 
Shoe Machinery Company, so that said Ar­
ticle Third of the Certificate of Incorpora-

40
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tion of the United Shoe Machinery Corpora­
tion as amended shall read as follows:

T h i r d . The objects for which, and for 
any of which, this corporation is formed are 
to do any or all of the things herein set 
forth, to the same extent as natural persons 
might or could do the same, and in any 
part of the world, namely:

EXHIBIT C.
To manufacture, buy, sell, lease, operate 

and deal in and with all kinds of machinery, 
tools and implements, and mechanical de­
vices and contrivances of every name and 
nature whatsoever, and especially to manu­
facture, buy, sell, lease, operate and deal 
in and with all sorts of boot and shoe ma­
chinery and every kind of mechanism, con­
trivance, implement, tool, material or thing 
in any way whatsoever connected with, or 
useful in connection with the manufacture 
of boots, shoes and footwear, or the manu­
facture of leather and rubber goods, or 
goods made from materials and fabrics of 
any description whatsoever, or useful in 
connection with the manufacture or operation 
of any of the machinery, mechanical devices 
or contrivances hereinbefore mentioned; to 
produce, prepare and manufacture, buy, sell 
and deal in and with leather and rubber, 
and materials and fabrics of all sorts, and 
the raw materials from which said leather, 
rubber materials or fabrics are produced; to 
manufacture, buy, sell and deal in and with 
boots, shoes and footwear and all articles 
and things of every description that may be 
produced or manufactured, in whole or in 
part, from leather, rubber or any other ma-
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terials or fabrics; and in general to pro­
duce, prepare, manufacture and deal in and 
with goods, wares, merchandise, property, 
materials and things of every class and de­
scription.

To purchase, acquire, erect, establish, 
10 hold and dispose of manufactories, work­

shops, plants and buildings of every descrip­
tion, and to fully equip the same with a 
view to carrying out the purposes herein 
set forth, or any of them.

, To purchase, lease or otherwise acquire,
and to sell, let, mortgage, or otherwise dis­
pose of, to the same extent that a natural 
person might do, lands, buildings and all 
sorts of property, both real and personal, 

20 within or without the State of New Jersey, 
and in any part of the world.

To apply for, obtain, register, purchase, 
lease, or otherwise acquire, and to hold, own, 
use, operate, sell, assign, or otherwise dis­
pose of any and all trade-marks, trade- 
names, and distinctive marks, copyrights 
and patent rights, and all inventions, im­
provements and processes used in connec­
tion with or secured under letters patentO A

u of the United States or elsewhere, or other­
wise, and to use, exercise, develop, grant 
licenses in respect of, or otherwise turn to 
account any such trade-marks, patents, li­
censes, concessions, processes and the like, 
or any such property, rights and informa­
tion so acquired, and, with a view to the 
working and development of the same, to 
carry on any legal business whatsoever, 
whether manufacturing or otherwise, which 

40 the corporation may deem calculated, di-
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rectly or indirectly, to accomplish these ob­
jects, or any of them;

To acquire the good-will, rights, stock and 
property of all kinds, and to undertake the 
whole or any part of the assets and liabili­
ties of any person, firm, association or cor­
poration, and to pay for the same in cash, 
stock of this corporation, bonds, or other­
wise.

To issue from time to time, so far as may 
be convenient for the accomplishment of the 
purposes, or any of them, herein contained, 
bonds of the corporation to such amount, in 
such denomination and on such terms as the 
Board of Directors may determine, and, if 
desired, to secure the same by pledge or 
mortgage of any or all of its property, and, 
if deemed advisable, by mortgage of the 
franchises of the company, in such manner 
as may be allowed by law.

To hold, purchase, or otherwise acquire 
and invest in, sell, assign and transfer, 
mortgage, pledge, guarantee, or otherwise 
dispose of shares of the capital stock, bonds, 
debentures, or other evidences of indebted­
ness created by any other corporation or 
corporations; and, while the holder of such 
stock, bonds and debentures, to exercise all 
the rights and privileges of ownership, in­
cluding the right to vote thereon, to the 
same extent as a natural person might or 
could do.

To make and enter into contracts of every 
sort and kind with any individual, firm, as­
sociation, corporation—private, public or 
municipal—with the Government of the 
United States, of any state, territory or 
colony thereof, or any foreign government.
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To carry on any other business, and to 
do any and all other things which may 
seem to the company capable of being con­
veniently carried on or done in connection 
with the objects hereinbefore set forth, or 
any of them, or calculated, directly or in- 

10 directly, to develop the company’s business,
or to enhance the value of the company’s 
property or rights; and to do all or any of 
the above things within or without the 
State of New Jersey, and in any part of 
the world, as principals, agents, contractors, 
trustees, or otherwise, and by or ,through 
trustees, agents or otherwise and either 
alone or in conjunction with other indi­
viduals, firms, associations or corporations.

It is intended that the objects specified 
and clauses contained in this third para­
graph shall, except where otherwise ex­
pressed in said paragraph, be nowise limited 
or restricted by reference to, or inference 
from the terms of any other clause of this, 
or any other paragraph in this charter, but 
that the objects specified in each of the 
clauses of said third paragraph shall be re­
garded as independent objects, and shall 

,30 further be regarded as in furtherance of 
and not in limitation of the general powers 
conferred by the laws of the State of New 
Jersey.”

V. That there were on the day of said meet­
ing of said stockholders, issued and outstand­
ing 391,479 shares of the preferred stock and 
1,259,910 shares of the common stock of said 
United Shoe Machinery Corporation and no 
more.

40
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I n  W i t n e s s  W h e r e o f  the said United Shoe 
Machinery Corporation has caused this certifi­
cate to be signed by Sidney W. Winslow, its 
President, and Harold Gr. Donham, its Secre­
tary, and its corporate seal to be hereto affixed 
this eighth day of February, 1917.

UNITED SHOE MACHINERY 
CORPORATION.

By SIDNEY W. WINSLOW,
( s e a l ) President.

HAROLD G. DONHAM,
Secretary.

COPY OF RESOLUTION 
OF THE BOARD OF DIRECTORS.

I, H a r o l d  0. D o n h a m , Secretary of the 
U n i t e d  S h o e  M a c h i n e r y  C o r p o r a t io n , hereby 
certify that at a meeting of the Board of Direc­
tors of said Corporation duly held on Wednes­
day, the thirteenth day of December, 1916, a 
quorum being present and acting, the following 
resolutions were unanimously passed:

“ R e s o l v e d , That for the purpose of making 
it clear that the purposes of the United 
Shoe Machinery Corporation are identical 
with the purposes of the United Shoe Ma­
chinery Company, so that it will be evident 
beyond question that the two corporations 
are organized for the purpose of carrying 
on business of the same or a similar nature, 
it is advisable to amend Article Third of 
the Certificate of Incorporation of the United 
Shoe Machinery Corporation by substituting 
therefore a new Article Third which shall
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be identical with Article Third of the Cer­
tificate of Incorporation of the United Shoe 
Machinery Company, so that said Article 
Third of the Certificate of Incorporation of 
the United Shoe Machinery Corporation as 
amended shall read as follows :

Thikd. The objects for which, and for 
any of which, this corporation is formed 
are to do any or all of the things herein set 
forth, to the same extent as natural per­
sons might or could do the same, and in 
any part of the world, namely:

To manufacture, buy, sell, lease, operate 
and deal in and with all kinds of machinery, 
tools and implements and mechanical de­
vices and contrivances of every name and 

20 nature whatsoever and especially to manu­
facture, buy, sell, lease, operate and deal in 
and with all sorts of boot and shoe ma­
chinery and every kind of mechanism, con­
trivance, implement, tool, material or thing 
in any way whatsoever connected with, or 
useful in connection with the manufacture 
of boots, shoes and footwear, or the manu­
facture of leather and rubber goods, or 
goods made from materials and fabrics of 

39 any description whatsoever, or useful in 
connection with the manufacture or opera­
tion of any of the machinery, mechanical 
devices or contrivances hereinbefore men­
tioned; to produce, prepare and manufac­
ture, buy, sell and deal in and with leather 
and rubber, and materials and fabrics of 
all sorts, and the raw materials from which 
said leather, rubber materials or fabrics are 
produced ; to manufacture, buy, sell and 
deal in and with boots, shoes and footwear
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and all articles and things of every descrip­
tion that may be produced or manufactured, 
in whole or in part, from leather, rubber 
or pnv other materials or fabrics; and in 
general to produce, prepare, manufacture 
and deal in and with goods, wares, mer­
chandise, property, materials and things of 
every class of description.

To purchase, acquire, erect, establish, hold 
and dispose of manufactories, workshops, 
plants and buildings of every description, 
and to fully equip the same with a view to 
carrying ou+ the purposes herein set forth, 
or any of them.

To purchase, lease or otherwise acquire, 
and to sell, let, mortgage, or otherwise dis­
pose of, to the same extent, that a natural 
person might-do, lands, buildings and all 
sorts of property real and personal, within 
or without the State of New Jersey, and in 
any part of the world.

To apply for, obtain, register, purchase, 
lease or otherwise acquire, and to hold, own, 
use, operate, sell, assign, or otherwise dis­
pose of any and all trade-marks, trade- 
names and distinctive marks, copyrights and 
patent rights, and all inventions, improve­
ments and processes used in connection 
with or secured under letters patent of the 
United States or elsewhere, or otherwise, 
and to use, exercise, develop, grant licenses 
in respect of, or otherwise turn to account 
any such trade-marks, patents, licenses, con­
cessions, processes and the like, or any such 
property, rights and information so ac­
quired, and, with a view to the working and 
development of the same, to carry on any
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legal business whatsoever, whether manu­
facturing or otherwise, which the corpora­
tion may deem calculated, directly or in­
directly, to accomplish these objects, or any 
of them.

To acquire the good-will, rights, stock and 
10 property of all kinds, and to undertake the 

whole or any part of the assets and liabili­
ties of any person, firm, association or cor­
poration, and to pay for the same in cash, 
stock of this corporation, bonds, or other­
wise.✓

To issue from time to time, so far as may 
be convenient for the accomplishment of the 
purposes or any of them, herein contained, 
bonds of the corporation to such amount, 

2q in such denomination and on such terms as 
the Board of Directors may determine, and, 
if desired, to secure the same by pledge or 
mortgage of any or all of its property, and, 
if deemed advisable, by mortgage of the 
franchises of the company, in such manner 
as may be allowed by law.

To hold, purchase, or otherwise acquire 
and invest in, sell, assign and transfer, 
mortgage, pledge, guarantee, or otherwise 

30 dispose of shares of the capital stock,
bonds, debentures, or other evidences of 
indebtedness created by any other corpora­
tion or corporations; and, while the holder 
of such stock, bonds and debentures, to exer­
cise all the rights and privileges of owner­
ship, including the right to vote thereon, 
to the same extent as a natural person 
might or could do.

To make and enter into contracts of 
40 every sort and kind with any individual,
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firm, association, corporation—private, pub­
lic or municipal—and with the Government 
of the United States of any state, territory 
or colony thereof, or any foreign govern­
ment.

To carry on any other business, and to do 
any and all other things which may seem 
to the company capable of being conveni­
ently carried on or done in connection with 
the objects hereinbefore set forth, or any 
of them, or calculated, directly or indirectly, 
to develop the company’s business, or to 
enhance the value of the company’s prop­
erty or rights; and to do all or any of the 
above things within or without the State of 
New Jersey, and in any part of the world, 
as principals, agents, contractors, trustees, 
or otherwise, and by or through trustees, 
agents or otherwise, and either alone in con­
junction with other individuals, firms, as­
sociations or corporations.

It is intended that the objects specified 
and clauses contained in this third para­
graph, shall, except where otherwise ex­
pressed in said paragraph, be nowise lim­
ited or restricted by reference to, or infer­
ence from th e, terms of any other clause of 
this, or any other paragraph in this char­
ter, but that the objects specified in each of 
the clauses of said third paragraph shall be 
regarded as independent objects, and shall 
further be regarded as in furtherance of and 
not in limitation of the general powers con­
ferred by the laws of the State of New 
Jersey.

F u r t h e r  K e s o l v e d , That a special meet­
ing of the stockholders to take action upon
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the foregoing resolution and the amend­
ment therein set forth be called to. .be held 
at the principal and registered office of the 
Corporation, to wit, the office of the Pater­
son Safe Deposit & Trust Company, 152 
Market street, Paterson, New Jersey, on 

10 Tuesday, the 6th day of February, 1917, at 
10:30 o ’clock in the forenoon.”

And that the foregoing are true copies of said 
resolutions from the minutes of said meeting.

W i t n e s s  my hand and the seal of said Cor­
poration this eighth day of February, 1917.

HAROLD G. DONHAM,
- ( s e a l ) Secretary.

(Here follows list of stockholders.)
20

E n d o r s e d  :

“ Filed and recorded February 24, 1917.

THOMAS F. MARTIN.” 
Secretary of State.”

STATE OF NEW JERSEY, 

DEPARTMENT OF STATE.

I ,  T h o m a s  F. M a r t i n , Secretary of State of 
the State of New Jersey, do  h e r e b y  c e r t i f y  that 
the foregoing is a true copy of Certificate of 
Amendment of the Certificate of Incorporation 
of the U n i t e d  S h o e  M a c h i n e r y  C o r p o r a t io n , 

not including the assent of the stockholders, as 
the same is taken from and compared with the 
original filed February 24th, 1917, and now re- 
maining on file and of record in my office.
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In T e s t i m o n y  W h e k e o f , I have hereunto set 
my hand and affixed my Official Seal at Trenton 
this eleventh day of May, A. D. 1917.

THOMAS F. MARTIN, 
( s e a l ) Secretary of State.

EXHIBIT C.

Exhibit D to Bill of Complaint.
(Circular Letter to Stockholders.)

To the Stockholders of the United Shoe Machin­
ery Company:

Your attention is directed to the enclosed no­
tice of a special meeting of the stockholders of 
the United Shoe Machinery Company which has 
been called for the purpose of taking action upon 
a proposed merger and consolidation of the 
United Shoe Machinery Company with the United 
Shoe Machinery Corporation.

The corporation has acquired by the exchange 
of its stock for stock of the company, upon terms 
substantially the same as those provided in the 
merger agreement, and now owns all but a very 
few shares of the stock of the company, both 
preferred and common, the outstanding shares 
amounting to less than one per cent, of the 
total.

Under these circumstances and in view of the 
economies which it is felt can be brought about 
in the maintenance of one corporation instead 
of two, your Directors have considered it advis­
able to take steps at this time which, if ap­
proved by the stockholders, will result in the 
merger and consolidation of the company with 
the corporation in accordance with the provisions
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of the Corporation Laws of the State of New 
Jersey under which both the company and the 
corporation were formed.

A merger agreement has been prepared which 
has been approved by the Directors of both the 
Company and the Corporation and which is to 

10 be submitted to the stockholders at the forthcom­
ing meeting. Under this agreement, if  approved, 
the United Shoe Machinery Corporation will con­
tinue under its present Charter but will take 
over the business heretofore conducted by the 
Company. The stockholders, both Preferred and 
Common, of the Corporation will continue to hold 
their shares of stock in the Corporation with 
the same rights and privileges as at present, and 
provision is made for the exchange of the few 

20 remaining shares of the Company stock upon 
the basis of one share of the Preferred stock 
of the Corporation for each share of Preferred 
stock of the Company, and of two and one-half 
shares of the Common stock of the Corporation 
for each share of Common stock of the company.

Holders of the Preferred or Common stock of 
the Company may effect such exchange by com­
municating with the American Trust Company, 
Transfer Agent, No. 50 State street, Boston, 

30 Mass., or with the Hanover National Bank of 
New York City, No. 11 Nassau street, New York.

Copies of the agreement can be seen at the 
office of the American Trust Company, Boston, 
Massachusetts, at the Hanover National Bank, 
New York City, and at the Paterson Safe De­
posit & Trust Company, Paterson, New Jersey.

Attached to the notice is a form of proxy. If 
you are unable to attend the stockholders’ meet-

40
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ing in person please sign and return the proxy 
at your earliest convenience.

UNITED SHOE MACHINERY COMPANY,

By S. W . W in s l o w ,
President.

April 27th, 1917.

Exhibit E to Bill of Complaint. 

AGREEMENT OF MERGER.

A g r e e m e n t , made this eighteenth day of April, 
1917, between the United Shoe Machinery Cor­
poration, a corporation organized and existing 
under the laws of the State of New Jersey, by 
its Directors, and the United Shoe Machinery 
Company, a corporation organized and existing 
under the laws of said State of New Jersey, by 
its Directors:—

WlTNESSETH,

W h e r e a s  the principal and registered office 
of the United Shoe Machinery Corporation in 
the State of New Jersey is at No. 152 Market 
Street, Paterson, Passaic County, New Jersey, 
and the Paterson Safe Deposit & Trust Com­
pany, a corporation of the State of New Jersey, 
is the agent therein, in charge thereof, upon 
whom process agaii^st said corporation may be 
served, and

W h e r e a s  the principal and registered office of 
the United Shoe Machinery Company in the 
State of New Jersey is at No. 152 Market Street, 
Paterson, Passaic County, New Jersey, and the 
Paterson Safe Deposit & Trust Company, a cor-
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poration of the State of New Jersey, is the agent 
therein, in charge thereof, upon whom process 
against said corporation may be served, and 

W h e r e a s  the said United Shoe Machinery 
Corporation was heretofore incorporated under 
the laws of said State of New Jersey, and, under 

10 the Certificate of Incorporation thereof, filed in 
the office of the Secretary of State of said State 
of New Jersey on the second day of May, 1905, 
said corporation has an authorized capital stock 
of $50,000,000, divided into 2,000,000 shares of 
the par value of $25.00 each, of which 1,400,000 
shares are common stock and 600,000 shares are 
preferred stock, and there have been duly issued 
and are now outstanding certificates for 1,260,279 
25/100 shares of the common stock and 391,624 

20 shares of the preferred stock, and
W h e r e a s  the said United Shoe Machinery 

Company was heretofore incorporated under the 
laws of said State of New Jersey, and, under 
the Certificate of Incorporation thereof, filed in 
the office of said Secretary of State on the sev­
enth day of February, 1899, said company has 
an authorized capital stock of $25,000,000, di­
vided into 1,000,000 shares of the par value of 
$25.00 each, of which 500,000 shares are common 

33 stock and 500,000 shares are preferred stock, 
and there have been duly issued and are now 
outstanding certificates for 435,628 38/100 shares 
oim said common .stock and for 398,863 38/100 
shares of said preferred stock, and

W^h e r e a s  the said United Shoe Machinery Cor­
poration, by the exchange of its own stock for 
stock of the said United Shoe Machinery Com­
pany on terms substantially the same as those 
herein agreed upon, has acquired and now owns 

40 435,412 76/100 shares of the common stock and
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391,626 49/100 shares of the preferred stock of 
said United Shoe Machinery Company, leaving 
outstanding and not owned by said United Shoe 
Machinery Corporation 215 62/100 shares of 
the common stock and 7,236 89/100 shares of the 
preferred stock of said United Shoe Machinery 
Company, and 10

W h e r e a s  said two corporations are organized 
for the purpose of carrying on business of the 
same or a similar nature, and the respective 
Boards of Directors of the said corporations 
deem it advisable, to the end that greater effici­
ency and ecenomy of management may be accom­
plished, and otherwise and generally to the ad- ' 
vantage and welfare of said corporations and 
their several and respective stockholders to 
merge and consolidate said corporations under 20 
and pursuant to the provisions of an Act of the 
Legislature of said State of New Jersey entitled 
“ An Act Concerning Corporations (Revision of 
1896)” and Acts amendatory thereof and sup­
plemental thereto,—

Now, T h e r e f o r e , in consideration of the prem­
ises and the mutual agreements, provisions, 
covenants and grants herein contained, it is 
hereby agreed:— ^

T h a t  the United Shoe Machinery Company 
and the United Shoe Machinery Corporation 
shall be and they hereby are merged or consoli­
dated into a single corporation (hereinafter 
called the “ consolidated corporation” ) which 
shall be «the said United Shoe Machinery Cor­
poration, and the following are hereby prescribed 
as the terms and conditions of said merger or 
consolidation and the mode of carrying the same 
into effect, viz. :—

40
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ARTICLE I.

The name of the consolidated corporation shall 
be U nited S hoe Machinery Corporation.

ARTICLE 2.

20 The Board of Directors of the consolidated 
corporation shall be not less than three nor more 
than twenty ̂ one in number, and the officers 
thereof shall be a President, one or more Vice- 
Presidents, a Treasurer, a Secretary, and such 
other officers as may from time to time be elected 
or appointed by the Board of Directors. The 
first Directors and officers of the consolidated 
corporation shall be the present Directors and 
officers of the said United Shoe Machinery Cor- 
poration, who shall hold office until their suc­
cessors are chosen or appointed, as provided by 
the By-Laws, and whose names and places of 
residence are as follows:

DIRECTORS.
Residence.

W illiam W arren B arbour.............Paterson, N. J.
E dwin P. B rown..................  Newton, Mass.
George W. B rown . . . : ...................Newton, Mass.

30 J ohn H. Connor...............................Boston, Mass".
Louis A. Coolridge ...........................Milton, Mass.
H enry B. E ndicott............................Denham, Mass.
E dmund LeB. Gardner.......................Passaic, N. J.
J ohn H. H a n a n .................................Brooklyn, N. Y.
E lmer P. H owe ........................   Marblehead, Mass.
E dward P. H urd ................................. .Newton, Mass.
George E. K e it h ................................Campello, Mass.
J oseph C. K ilham .......................... ..Beverley, Mass.
Charles G. R ice................................Orleans, Mass.

40 W allace F. R orinson........................... Boston, Mass.
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A lfred R. T urner...................... Paterson, N. J.
S amuel W e il . .............................New York, N. Y.
S idney W. W inslow .....................Orleans, Mass.
S idney W. W inslow, Jr............... Beverley, Mass.
W illiam W oodward .................. New York, N. Y.

OFFICERS. 10

P resid en t........

Vice-Presidents

Treasurer
Secretary

Residence.
S idney W. W inslow 

’George W. B rown 
J ohn H. Connor 
E dward P. H urd 
W allace F. R orinson 
L ouis A. Coolidge 
H arold G. D onham

Medford, Mass.

< v>o
r os

<1

ARTICLE 3.
20

The capital stock of the consolidated corpora­
tion shall he $50,000,000, divided into 2,000,000 
shares of the par value of $25.00 each, consist­
ing of 1,400,000 shares of common stock and
600,000 shares of preferred stock.

The rights of the holders of the common stock 
and preferred stock respectively shall be as set 
forth in said Certificate of Incorporation of the 30 
said United Shoe Machinery Corporation.

ARTICLE 4,

The manner of converting the capital stock of 
the said United Shoe Machinery Company and 
of the said United Shoe Machinery Corporation 
into the capital stock of the consolidated cor­
poration shall be as follows:—

The shareholders of the United Shoe Machin­
ery Corporation shall retain the shares to which 40
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they are now entitled in the consolidated cor­
poration, and each of the shareholders of the 
United Shoe Machinery Company, other than 
the United Shoe Machinery Corporation, shall be 
entitled to receive for each share of common 
stock of the said United Shoe Machinery Cor- 

10 pany held by him, two and one-half shares of the 
common stock of the consolidated corporation, 
and for each share of preferred stock of the 
said United Shoe Machinery Company held by 
him; one share of the preferred stock of the 
consolidated corporation. The shareholders of 
the said United Shoe Machinery Company who 
are entitled under the provisions of this agree­
ment to shares of stock of the consolidated cor­
poration shall receive a certificate or certificates 

20 f° r such shares in exchange for their certificates 
of stock in the said United Shoe Machinery Com­
pany upon surrender of their said certificates of 
stock in the United Shoe Machinery Company 
and shall thereupon be registered as stockhold­
ers of the consolidated corporation.

ARTICLE 5.

The corporate franchises, rights, privileges, 
immunities and organization of the said United 

^  Shoe Machinery Corporation shall remain in­
tact and shall be those of the consolidated cor­
poration. The corporate name and organiza­
tion of the said United Shoe Machinery Com­
pany, except so far as the same are continued 
by statute, shall cease upon the filing in the 
office of the Secretary of State of the State of 
New Jersey of this agreement and of the writ­
ten approval thereto of the Board of Public 
Utility Commissioners of said State of New 

40 Jersey. The consolidated corporation, in addi-
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tion to the powers conferred by statute, shall 
have the powers granted by and shall be sub­
ject to and governed by the aforesaid Certificate 
of Incorporation of the said United Shoe Machin­
ery Corporation filed in the office of the Secretary 
of State of the State of New Jersey on the sec­
ond day of May, 1905, as amended by a Certifi­
cate of Amendment filed in the office of said Sec­
retary of State on the twenty-fourth day of Feb­
ruary, 1917. The By-Laws of the consolidated 
corporation shall be the present By-Laws of the 
said United Shoe Machinery Corporation until 
changed or amended as therein provided.

ARTICLE 6.

All property, real, personal and mixed, and all 
debts due on whatever account of the United 
Shoe Machinery Company and of the United Shoe 
Machinery Corporation shall be vested in the 
consolidated corporation, and all their respective 
property, rights, privileges, powers and fran­
chises and all and every other interest shall be 
as effectually the property of the consolidated 
corporation as they were of the said United Shoe 
Machinery Company and the said United Shoe 
Machinery Corporation; provided, that all rights 
of creditors and all liens upon the property of 
the said United Shoe Machinery Company and 
the said United Shoe Machinery Corporation 
shall be preserved unimpaired, and the said 
United Shoe Machinery Company and the said 
United Shoe Machinery Corporation may be 
deemed to continue in existence in order to pre­
serve the same, and all debts, liabilities and du­
ties of either the said United Shoe Machinery 
Company or the said United Shoe Machinery 
Corporation shall attach to the consolidated cor-

10

20
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poration and may be enforced against it to the 
same extent as if the said debts, liabilities and 
duties had been incurred or contracted by it. 
The United Shoe Machinery Company and the 
United Shoe Machinery Corporation shall re­
spectively at all times hereafter execute all as- 

10 signments, assurances in the law or other instru­
ments and do all acts or things necessary or 
desirable to vest and confirm in the consolidated 
corporation the title to all and singular the afore­
said property, rights, privileges, powers, fran­
chises and interests, and otherwise to carry out 
the purposes of this agreement.

ARTICLE 7.

The consolidated corporation shall pay all the 
20 expenses of the merger and consolidation, in­

cluding legal expenses.

ARTICLE 8.

The principal and registered office of the con­
solidated corporation in the State of New Jersey 
is at No. 152 Market Street, Paterson, New Jer­
sey, and the Paterson Safe Deposit & Trust 
Company is the agent therein in charge thereof 

30 upon whom process against the corporation may 
be served.

ARTICLE 9.

This agreement shall be submitted to the stock­
holders of each of the said corporations, as pro­
vided by law, and shall take effect and be deemed 
and be taken to be the agreement and act of 
merger and consolidation of the said corporations 
upon the adoption thereof by the votes of the 

40 holders of two-thirds of all the shares of capital
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stock of each of said corporations, and upon the 
doing of such other acts and things as shall be 
required by said “ Act Concerning Corporations 
(Revision of 1896)” and the several Acts sup­
plementary thereto and amendatory thereof.

ARTICLE 10. 10

This agreement is subject to the approval, in 
writing, of the Board of Public Utility Commis­
sioners of the State of New Jersey, to be filed 
as required by law.

Executed in duplicate in accordance with res­
olutions of the respective Boards of Directors 
of said United Shoe Machinery Company and 
said United Shoe Machinery Corporation the 
day and year first above written.

UNITED SHOE MACHINERY 20
CORPORATION.

By L. A. COOLIDGrE,
Treasurer.

UNITED SHOE MACHINERY COMPANY,

By S. W. WINSLOW,
President.

30

40
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Exhibit F to Bill of Complaint.

UNITED SHOE MACHINERY COMPANY 

Notice of Special Meeting.

A special meeting of the stockholders of the 
10 United Shoe Machinery Company will he held 

on Tuesday, May 22d, 1917, at 11:30 o ’clock 
A. M. at the principal registered office of the 
company, to wit, the office of the Paterson Safe 
Deposit and Trust Company, 152 Market Street, 
Paterson, New Jersey, for the purpose of con­
sidering and acting upon an agreement to be 
submitted to the said meeting for the merger 
and consolidation of the United Shoe Machinery 
Company with the United Shoe Machinery Cor­
poration, and for the transaction of such other 
business as shall properly come before the meet­
ing.

If you find it inconvenient to attend in person, 
kindly sign and return the enclosed proxy.

By order of the Board of Directors.

H. G. DONHAM, 
Secretary.

April 27th, 1917.
30

Know Alt, Men by These Presents, That I, 
the undersigned, stockholder in the United Shoe 
Machinery Company, do hereby constitute and 
appoint Sidney W. Winslow or Elmer P. Howe 
or Edwin P. Brown, of the Executive Commit­
tee of said Company my true and lawful attor­
ney, with full power of substitution, for me and 
in my name, place and stead to vote upon the 
stock standing registered in my name on the 

40 books of said Company, at the special meeting
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of the stockholders of said Company to be held 
at Paterson, New Jersey, on Tuesday, May 22d, 
1917, or at any adjournment thereof hereby 
granting to my said attorney full power and au­
thority to act for me and in my name, in voting 
for the adoption by the said Company of an 
agreement for the merger and consolidation of 10 
said United Shoe Machinery Company with the 
United Shoe Machinery Corporation, and in the 
transaction of such other business as may prop­
erly come before the meeting, as fully as I could 
do if personally present.

Date...................................... 1917.

Note.—If signed by Agent, Attorney, Trustee, 
Executor, etc., give also the person’s name in 20 
which the stock stands.

Affidavit of Charles E. Brugler.

State or New J ersey, 
County of Ocean.

Charles E. Brugler, the above-named com­
plainant, being duly sworn, according to law, on 30 
his oath says:

I have read the above bill of complaint and 
know the contents thereof and the same is true 
of my own knowledge, except as to the matters 
that are therein stated to be on my information 
or belief and as to those matters I believe it to 
be true. And complainant further says:

1. That the allegations of the foregoing bill 
of complaint as to the value in liquidation of 
the preferred shares of the United Shoe Ma- 40



64

Affidavit of Charles E. Brugler.

ehinery Company are based on the financial 
statements issued by the said Company and the 
ssaid Holding Company, United Shoe Machinery 
Corporation. In the report of the said United 
Shoe Machinery Corporation for the year 1913 
a note is appended to the financial statement 

10 of the United Shoe Machinery Corporation, read­
ing as follows:

“ The value of the holdings' of the Cor­
poration in the capital stock of the United 
Shoe Machinery Company is carried on the 
books of the Corporation at the rate of $25 

' per share of preferred stock and $87.38 of
the common stock.”

In the balance sheet of the United Shoe Ma­
chinery Company, included in the said annual 

20 report for 1913 of United Shoe Machinery Cor­
poration, the total assets of the United Shoe 
Machinery Company are given as Forty-eight 
Million, Eight Hundred and Forty-one Thou­
sand, Eight Hundred and Sixty-five 51/100 
($48,841,865.51) dollars, and the total liabilities, 
exclusive of capital stock, amounts to only 
Eight Hundred and Forty-two Thousand, Six 
Hundred and Sixty-three 31/100 ($842,663.31) 
dollars. The total outstanding stock, according 

30 to the same report, consists of common Ten 
Million, Eight Hundred and Seventy-eight Thou­
sand, Nine Hundred and Thirty-four 50/100 
($10,878,934.50) dollars, preferred, Nine Million, 
Nine Hundred and Seventy-one Thousand, Five 
Hundred and Eighty-four 50/100 ($9,971,584.50) 
dollars, total common and preferred, Twenty 
Million, Eight Hundred and Fifty Thousand Five 
Hundred and Nineteen' ($20,850,519.00) dollars. 
In round figures the report shows Forty-eight 
Million ($48,000,000) dollars of net surplus as-40
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sets applicable to the issued capital stock, com­
mon and preferred, amounting in round figures to 
Twenty-one Million ($21,000,000) dollars, which 
would indicate a distributive value for the pre­
ferred stock in 1913 of approximately two hun­
dred and twenty-eight per cent, of its par value 
or Fifty-six 80/100 ($56 80) dollars a share. ’ 10 

Since the date of the said annual report of 
March 1st, 1913, the net surplus of the said 
United Shoe Machinery Company has largely 
increased so that the distributive value of the 
preferred shares in case of liquidation or disso­
lution is much larger now than it was then. The 
valuations placed by the Company in its balance 
sheet upon some of its assets, namely patent 
rights and stocks and bonds of other corpora­
tions, are purely arbitrary and said items repre­
sent much greater actual values than are indi- 20 
cated in the said balance sheet, but the actual 
facts in regard thereto are not within the knowl­
edge of complainant and can only be elicited 
from the defendants.

2 The allegations of the bill of complaint 
to the effect that the directors of the United 
Shoe Machinery Company and the United Shoe 
Machinery Corporation are the same is based 
on the copies of the last annual reports of each 30 
of said companies on file in the office of the Sec­
retary of State of New Jersey. William Bar­
bour, one of the directors named in said reports 
has died since the said reports were filed.

3. I know from an examination of the annual 
reports of the said United Shoe Machinery Com­
pany and from correspondence and conversa­
tions with its officers and directors that it owns 
and controls patent rights of great value, and 
I know also from an examination of the opinion 40
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in the pending government suit to dissolve the 
United Shoe Machinery Company for a viola­
tion of the Sherman Act, the opinion in which 
is reported in the case of United States v. 
United Shoe Machinery Company of New Jer­
sey, 222 Federal Reporter 349, that the said 

10 patent rights are of great value (pages 364 and 
370). Many of the subsidiary companies of 
United Shoe Machinery Company also own 
patents and the value of such patents enter into 
the proper determination of the value of their 
shares. Because of the great number and va­
riety of shoe machines and the variety and 
number of the patents covering them, both do­
mestic and foreign, it would, I am certain, be 
hopeless to attempt in an action at law to prove 

2Q the value of all the assets of the United Shoe 
Machinery Company for the purpose of showing 
the damages sustained by complainant by reason 
of the unlawful consummation of the merger 
agreement which has been proposed by the 
Boards of Directors of the two companies, and 
such attempt, if made, would involve complain­
ant in great and prohibitive expense for the 
services of expert witnesses and accountants.

CHARLES E. BRUGLER.
SO

Subscribed and sworn to before me 
this 16th day of May, 1917.

C. J. P armeter,
Notary Public.

40
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Affidavit of Julian C. Harrison.

J ulian C. H arrison, being duly sworn, on his 
oath says:

I am solicitor for the complainant above 
named. The following statement from the opin­
ion of the Federal Court in the case of United 
States v. United Shoe Machinery Company, re­
ported in 234 Federal Reporter, 127, at Page 
129, shows the magnitude of the business of the 
corporate defendants:

“ That the New Jersey Company has a 
capital stock of $20,850,519, all of which 
is substantially owned by the defendant, 
the United Shoe Machinery Corporation. 
That ever since its incorporation it has been 
engaged in manufacturing, selling, and leas­
ing shoe machinery, and it is the operating 
company of the business followed by the 
defendants. Its chief manufacturing plant 
is at Beverly, Mass., and its officers and 
directors are, for the most part, the same 
as those of the other corporate defendants. 
That the corporation has an authorized 
capital stock of $50,000,000, and is empow­
ered by its charter to engage in manufac­
turing, selling and leasing shoe machinery, 
but its activities have been confined chiefly to 
those of a holding company. Shortly after 
its organization it acquired and now owns 
983/2% of the outstanding capital stock of 
the New Jersey Company, and through this 
company dominates the other corporate 
defendants. In addition it controls the stock 
of certain other affiliated corporations, en­
gaged in business related to the shoe ma- 

, chinery interest. ”
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i
Also at Page 135:

“ The bill then sets out how the defend­
ants obtained control of the shoe machinery 
business, by charging that the New Jersey 
Company, soon after its organization, ac­
quired and still owns the capital stock of 

10 the Goodyear Machinery Company, Good­
year Machinery Company of Canada, the In­
ternational Goodyear Machinery Company, 
Consolidated & McKay Lasting Machine Com­
pany, McKay Shoe Machinery Company, 
and Eppler Welt Machine Company, all of 
which companies were, at the time they 
were so acquired, engaged in the business 
of manufacturing, selling, and leasing, and 
otherwise dealing in shoe machinery; that 

2q these companies conveyed to the New Jersey 
Company all of their business, including let­
ters patent of the United States and all 
other countries. Afterwards from time to 
time this corporation secured and still main­
tains control of 56 other concerns engaged 
in the manufacture, sale, and leasing of 
some form of shoe machinery, or supplies, 
thereby controlling a complete line of 
‘principal’ and ‘auxiliary’ machinery used 

30 in the bottoming of shoes.”

Controlling, as it does, between 50 and 60 
different subsidiary companies, it is plain that 
in order to arrive at any correct valuation of 
the stock of the United Shoe Machinery Com­
pany, it will be necessary to ascertain the value 
of the stock of each of the constituent com­
panies; some of which are located abroad and a 
great many of which control patents on shoe 
machinery granted in the countries in which the 

40 said companies operate. The difficulty and ex-
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pense attendant upon a judicial inquiry into the 
value of complainant’s shares under the cir­
cumstances would seem to be apparent.

The discrepancy between the terms offered to 
the holders of preferred shares of United Shoe 
Machinery Company and those offered to the 
common share holders of -said company is indi­
cated by the present market quotation for the 
shares offered by the United Shoe Machinery 
Corporation.

According to the New York Times of May 17, 
1917, United Shoe Machinery Corporation com­
mon stock had a market value on May 16, 1917, 
of fifty-four dollars per share, so that the 
holders of common stock of the United Shoe 
Machinery Company, who are offered under the 
proposed merger agreement two and one-half 
shares of stock in the United Shoe Machinery 
Corporation are to receive the equivalent of one 
hundred and thirty-five dollars for each share 
of common stock held by them. The new pre­
ferred stock of the United Shoe Machinery Cor­
poration offered in exchange for preferred stock 
of the United Shoe Machinery Company, share 
for share, has a market value at present of 
about twenty-eight dollars a share.

JULIAN C. HARRISON.

Subscribed and sworn to before
me this 17th day of May, 1917.

E m i l y  S t a l p ,

Commissioner of Deeds for the 
City of New York.

Certificates filed in the office of New York 
County Clerk 1343, register 17180, Kings County 
Clerk 415, register 7143.

My commission expires October 19, 1917.
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Rule to Show Cause.
(Filed May 18, 1917.)

Upon reading the bill of complaint in this 
cause and the affidavits thereto annexed, and 
on motion of Julian C. Harrison of counsel with 
complainant:

It is on this 18th day of May, 1917, ordered 
that the defendants show cause before the Chan­
cellor at the Chancery Chambers in the City 
of Newark, Prudential Building, on the 29th day 
of May, 1917, at 10 o ’clock in the forenoon, or 
as soon thereafter as counsel can be heard, why 
an injunction should not issue according to the 
prayer of said bill, and for such further relief 
as may be just,

And it is further ordered, that the said de­
fendants, their agents, officers, attorneys, proxies 
and servants in the meantime and until the fur­
ther order of this court, in the premises, desist1 
and refrain from doing anything whatsoever 
looking to the merger or consolidation of United 
Shoe Machinery Company and United Shoe 
Machinery Corporation as outlined in the agree­
ment of merger made April 18th, 1917, except to 

03 adjourn the meetings of stockholders called to 
ratify the same.

Application to modify or vacate may be made 
on one day’s notice, not, however, prior to 
May 21st.

And it is further ordered that a copy of this 
order and of the said bill and affidavits, all of 
which may be certified by the solicitor of com­
plainant, be served on the said corporate defend­
ants, respectively, within three days from the 

. q date hereof, provided that same be made upon
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the corporation defendants within one day of 
the date hereof.

Respectfully advised,

MERRITT LANE,
V. C.

Petition of Frederic W. Webster to Intervene.
Filed May 29, 1917.

To His Honor Edwin Robert Walker, Chancellor
of the State of New Jersey:
The petition of Frederic W. Webster, of New­

ton, Massachusetts, respectfully shows:
1. Your petitioner has been a stockholder of 

the United Shoe Machinery Company since 
shortly after «its organization and now owns 
and has for many years owned 176 shares of the 
common stock and now owns and has for many 
years owned 66 shares of the preferred stock 
of said company; that the said shares of stock 
are registered upon the transfer books of said 
company and your petitioner holds duly issued 
certificates for the ownership of such stock.

2. Your petitioner has never consented di­
rectly or indirectly to the agreement for the 
merger of the defendant United Shoe Machinery 
Company with the United Shoe Machinery Cor­
poration, whereof a copy is annexed to the bill 
of complaint in the above entitled cause, or to 
any merger or consolidation of the said defend­
ants, but has protested and does protest against 
the said merger or consolidation, and your peti­
tioner is advised and believes that the said pro-

10
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posed merger or consolidation violate the rights 
vested in him by the ownership of said stock 
and that the same is contrary to law and equity 
and is illegal and void.

3. Your petitioner is willing to contribute 
to the expense of the above entitled suit and 
desires to come in and be admitted as a party 
complainant therein, and to be allowed to appear 
in and aid the prosecution thereof and take such 
steps therein for the protection of his interests 
as he may be advised are necessary and proper, 
including the right to file supplemental or 
amended pleadings if the same be necessary and 
proper for the protection of his rights as a pre­
ferred and a common stockholder in said de­
fendant corporation, and for the protection of the 

20 rights of all of the other preferred and common 
stockholders of said corporation who may desire 
to be admitted to the said cause and contribute 
to the expenses thereof.

Your petitioner therefore prays that an order 
may be made admitting him as a party com­
plainant in the above entitled suit, and that he 
be allowed to appear therein and aid in the 
prosecution thereof and take such other steps 

30 as he may be advised are necessary and proper 
for the protection of his interests, and for such 
other and further relief as may be according to 
equity and good conscience.

And your petitioner will ever pray, etc.

PITNEY, HARDIN & SKINNER, 
Solicitors for and of 

Counsel with Petitioner.

40
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State of New J ersey* 'j
L S S .County of E ssex, j

F rederic W. W ebster, being duly sworn ac­
cording to law on his oath says, that he is the 
petitioner in the foregoing petition named, and 
tha t he has read the same and th a t the state­
ments therein contained are true. *

FREDERIC W. WEBSTER,

Subscribed and sworn to before me 
this 28th day of May, 1917.

Blair Reiley,
An Attorney at Law of New Jersey.

Order Admitting Webster as Complainant. 20
Filed May 29, 1917.

Upon reading and filing the duly verified pe­
tition of Frederic W. Webster, of Newton, Mass­
achusetts, and it appearing that the said peti­
tioner is the holder of 66 shares of the preferred 
stock of the defendant United Shoe Machinery 
Company and 176 shares of the common stock of 
said defendant company;

It is, on this 29th day of May, 1917, on motion 
of Pitney, Hardin & Skinner, solicitors for said 
petitioner, Ordered, that the said Frederic W. 
Webster be and he hereby is admitted as a party 
complainant in this suit and is allowed to appear 
and aid in the prosecution thereof, and to take 
such steps as he may be advised are necessary 
and proper for the protection of his interests.

It is F urther Ordered, that no order or decree 
be made herein dissolving or in any wise modi
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fying the restraint contained in the order t > 
show cause made herein on May 18, 1917, with­
out notice to said petitioner and an opportunity 
for him to be heard thereon, and it is further 
expressly ordered that the restraint herein con­
tained be continued in full force and effect until 

10 the further order of this court.
It is F u r t h e r  O r d e r e d , that true copies of said 

petition and of this order, which need not be 
certified, be served upon the registered agent in 
the State of New Jersey of the said United Shoe 
Machinery Company and the defendant United 
Shoe Machinery Corporation, on or before 10:45 
A. M., May 29, 1917, and that such service may 
be made by reading this order over the telephone 
and that true copies of said petition and of this 

2Q order, which need not be certified, be served 
within one day from the date hereof upon the 
complainant in the above entitled cause, or his 
solicitor.

Respectfully advised,

MERRITT LANE,
F. C.

40
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Petition of Henry E. Smith and George B. 
Champlin to Intervene.

Filed June 2, 1917.

To His Honor Edwin Robert Walker, Chancel­
lor of the State of New Jersey:

The petition of Henry E. Smith and George 
B. Chamolin of Providence, Rhode Island, re­
spectively, shows:

1. Your petitioners are the owners and hold­
ers of 390 shares of the preferred stock of the 
defendant, United Shoe Machinery Company, 
and are registered as such upon the hooks of 
.said Company.

2. Your petitioners have never consented, di­
rectly or indirectly, to the merger of the de- 20 
fendant, United Shoe Machinery Company with
the defendant, United Shoe Machinery Corpora­
tion, in accordance with the terms of a certain 
merger agreement made April 18th, 1917, a copy 
whereof is annexed to the hill of complaint in 
the above cause, or to any merger or consolida­
tion of the said defendants, hut on the contrary 
have protested and do now protest against the 
said merger upon the ground that the same vio- jq 
lates the rights vested in petitioners, by reason 
of their ownership of said shares of stock, is 
contrary to law and equity, unjust, oppressive, 
illegal and void.

3. Your petitioners are willing to contribute 
to the expense of the above-entitled suit and de­
sire to come in and he admitted as parties com­
plainant therein and to appear and aid the 
prosecution thereof for the protection of the 
rights of all the other preferred and common 40
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stockholders of said corporation who may desire 
to he admitted to such cause and contribute to 
the expense thereof.

Your petitioners therefore pray that an order 
may be made admitting petitioners as parties 
complainant in the above-entitled cause and that 

10 they be allowed to appear therein and aid in the 
prosecution thereof and take such other steps 
as they may be advised are necessary and 
proper in the protection of their interests and 
for such other and further relief as may be 
just.

Your petitioners will Qver pray, &c.

JULIAN C. HARRISON, 
Solicitor for and of Counsel with Petitioners.

S tate of R hode I sland,!
? p SS

County of P rovidence, j

Henry E. Smith and George B. Champlin, 
being severally duly sworn, according to law, 
on their respective oaths say; they are the peti­
tioners in the foregoing petition; that they have 
read the same and that the statements therein 
contained are true.

HENRY E. SMITH.
GEORGE B. CHAMPLIN,

Subscribed and sworn to before 
me this 31st day of May, 1917.

E dgar H. B urgess,
(seal) Notary Public.

40
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Petition of Abby S. and William A. Cope­
land as Trustees to Intervene.

Filed June 2, 1917.

To His Honor Edwin Robert Walker, Chancel­
lor of the State of Hew Jersey: ^
The petition of Abby S. Copeland and Wil­

liam A. Copeland, trustees under the Last Will 
and Testament of Daniel T. Copeland, deceased, 
of Malden, Massachusetts, respectfully shows:

1. Your petitioners, as trustees, are the own­
ers and holders of 1,692 shares of the preferred 
stock and 17 shares of common stock of the de­
fendant, United Shoe Machinery Company, and 
are registered as such upon the hooks of the 
said Company. 20

2. Your petitioners have never consented di­
rectly or indirectly, to the merger of the de­
fendant, United Shoe Machinery Company with 
the defendant, United Shoe Machinery Corpora­
tion, in accordance with the terms of a certain 
merger agreement made April 18th, 1917, a copy 
whereof is annexed to the bill of complaint in 
the above cause, or to any merger or consolida­
tion of the said defendants, but on the contrary . 
have protested and do now protest against the 
said merger upon the ground that the same vio­
lates the rights vested in petitioners, by reason 
of their ownership of said shares of stock, is 
contrary to law and equity, unjust, oppressive, 
illegal and void.

3. Your petitioners are willing to contribute 
to the expense of the above-entitled suit and de­
sire to come in and be admitted as parties com­
plainant therein and to appear and aid the 40
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prosecution thereof for the protection of the 
rights of all the other preferred and common 
stockholders of s îid corporation who may de­
sire to be admitted to such cause and contribute 
to the expenses thereof.

Your petitioners therefore pray that an order 
tt may be made admitting petitioners as parties 

complainant in the above entitled cause and that 
they be allowed to appear therein and aid in the 
prosecution thereof and take such other steps 
as they may be advised are necessary and proper 
in the protection of their interests and for such 
other and further relief as may be just.

. Your petitioners will ever pray, &c.

JULIAN C. HARRISON,
20 Solicitor for and of Counsel with Petitioners.

Commonwealth of Massachusetts, 
Countx of S uffolk.

Abby S. Copeland and William A. Copeland, 
being duly severally sworn, according to law, on 
their respective -oaths say; they are the peti­
tioners in the foregoing petition; that they have 
read the same and that the statements therein 

v contained are true.

ABBY S. COPELAND, 
WILLIAM A. COPELAND.

Subscribed and sworn to before me 
me this 31st day of May, 1917.

George H. N obbs,
(seal) Notary Public.

40
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Order Admitting Copelandsy Smith and 
Champlin as Complainants.

Filed June 2, 1917.

Upon reading and filing the duly verified peti­
tions of Abby S. Copeland and William A. Cope- 
land, as trustees under the last will and testa­
ment of Daniel T. Copeland, deceased, of Malden, 
Massachusetts; and of Henry E. Smith and 
George B. Champlin, of Providence, Rhode Isl­
and, and it appearing that the said petitioners 
Abby S. Copeland and William A. Copeland as 
trustees, are the owners and holders of 1692 
shares of preferred stock and no shares of com­
mon stock of the said United Shoe Machinery 
Company; and that the said Henry E. Smith 
and George B. Champlin are the owners of 390 
shares of the preferred stock of the said defend­
ant company, it is this day of June, 1917, on 
motion of Julian C. Harrison, solicitor for said 
petitioners, t

Ordered, That said Abby S. Copeland and 
William A. Copeland as trustees under the last 
will and testament of Daniel T. Copeland, de­
ceased; and the said Henry E. Smith and George 
B. Champlin, be, and they hereby are, admitted 30 
as parties complainant in this suit and that they 
be allowed to appear and aid in the prosecution 
thereof, and to take such steps as they may be 
advised are necessary and proper for the pro­
tection of their interests.

And it is F urther Ordered, That copies of the 
said petitions and of this order, which need not 
be certified, be served upon the defendants’ solic­
itors within one day of the date hereof.

Respectfully advised, 40
MERRITT LANE,

F. C.
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AFFIDAVITS IN OPPOSITION.

Affidavit of Sidney W. Winslow.
Filed May 29, 1917.

,,, Commonwealth of Massachusetts, i 
10 S u f f o l k .

S idney W. W inslow, being duly sworn accord­
ing to law, on his oath deposes and says as 
fo llo w s:

I am one of the defendants in the above en­
titled cause and reside at Orleans, in the County 
of Barnstable and Commonwealth of Massachu­
setts. I am and have been since its organization 
the president, a director, and member of the 

2q Executive Committee of the United Shoe Machin­
ery Company, one of the above named defend­
ants. I am and have been since its organization 
a director and member of the Executive Com­
mittee of the United Shoe Machinery Corpora­
tion, one of the above defendants, and am also 
president of that Corporation.

The United Shoe Machinery Company was 
incorporated on February 7, 1899, with an au­
thorized capital stock of $25,000,000 divided into 

30 1,000,000 shares of the par value of $25.00 each, 
of which one-half was common stock and one-half 
preferred stock. There have now been issued 
and are outstanding certificates of stock of the 
United Shoe Machinery Company for 398,863.38 
shares of preferred stock of the par value of 
$9,971,584.50 and 435,628.38 shares of the common 
stock of the par value of $10,890,709.50.

The United Shoe Machinery Corporation was 
organized under the laws of the State of New 
Jersey on May 2, 1905, with an authorized cap^40
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ital stock of $50,000,000 divided into 2,000,000 
shares of the par value of $25.00 each of which
600,000 shares are preferred stock and 1,400,000 
shares are common stock. There have now been 
issued and are outstanding certificates of stock 
of the United Shoe Machinery Corporation for 
391,881 shares of preferred stock, and for 1,260,- 
279.25 shares of its common stock.

Immediately upon the formation of the United 
Shoe Machinery Corporation in 1905 it made a 
general offer to all holders of preferred stock 
of the United Shoe Machinery Company to ex­
change preferred stock of the United Shoe 
Machinery Corporation for preferred stock of 
the United Shoe Machinery Company, share for 
share. At that time there were 3925 stockhold­
ers holding preferred stock of the United Shoe 
Machinery Company. The number of shares held 
by them was 398,863.38, i. e., the total amount 
of preferred stock of the company outstanding. 
Since the making of such offer 3793 of such pre­
ferred stockholders holding 391,881 shares of 
such preferred stock have taken advantage of 
such offer and have exchanged their holdings of 
preferred stock of the United Shoe Machinery 
Company for a corresponding number of shares 
of preferred stock of the United Shoe Machin­
ery Corporation. Such offer was accepted al­
most immediately by more than 3000 stockhold­
ers holding more than 250,000 shares of such 
preferred stock of the United Shoe Machinery 
Company and has been accepted by other such 
stockholders from time to time from the year 
1905 down to the present time, including some 
even since the date of the merger agreement 
complained of in this suit. There now remain 
outstanding, not owned by the United Shoe Ma-

10
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chinery Corporation, of preferred stock of the 
United Shoe Machinery Company only 6982.38 
shares held by 132 individual stockholders, in­
cluding qualifying shares held by the directors 
of the Company.

Of the outstanding and issued stock of the 
10 United Shoe Machinery Company the United 

Shoe Machinery Corporation is now the owner 
of 391,881 shares of preferred stock and 435,- 
412.76 shares of common stock. All this prefer­
red stock so owned by the United Shoe Machin- 

, ery Corporation it has acquired by purchase, 
giving in exchange therefor one share of its own 
preferred stock for one share of the preferred 
stock of the Company.

As a result of these purchases of stock of the 
20 Company by the United Shoe Machinery Corpo­

ration the original owners and holders of stock 
cf the United Shoe Machinery Company are now 
largely the owners and holders of stock in the 
United Shoe Machinery Corporation. It ap­
pears, therefore, that the vast majority of pre­
ferred stockholders of the Company have ex­
changed their stock for preferred stock in the 
Corporatiin upon the same terms as those pro­
posed in the merger agreement, and that these 

30 terms of exchange have appeared to them fair 
and equitable.

The United Shoe Machinery Company is ac­
tively engaged in the business of manufacturing, 
buying, selling and dealing in and with all kinds 
of boot and shoe machinery and contrivances, 
mechanisms and materials relating thereto. Such 
has been its business from its organization. The 
United Shoe Machinery Corporation is not en­
gaged in the active transaction of any business 

40 except as a holding company.



83

Affidavit of Sidney W. Winslow.

The proposed merger and consolidation of the 
United Shoe Machinery Company and United 
Shoe Machinery Corporation set forth in the 
merger agreement made and entered into by 
the Directors of said corporations April 18, 1917, 
a copy of which is attached to the Bill of Com­
plaint, marked “ Exhibit E ,” if consummated, 
will secure greater economy and efficiency in the 
management of the shoe machinery business now 
carried on through the United Shoe Machinery 
Company as the operating company and the 
United Shoe Machinery Corporation as the hold­
ing company. It will save the expense of main­
taining two organizations and will effect an ex­
tremely large saving in the matter of taxes, both 
state and federal. For example, under the pres­
ent Federal Income Tax Law, the earnings of 
the Corporatipn received as dividends from the 
Company are subject to an income tax payable 
by the Corporation although they have already 
been subjected to like income tax payable by the 
Company as a part of its earnings. There is 
not only this duplication of taxation in the mat­
ter of income taxes but the incidence of double 
taxation is experienced as well in the matter of 
franchise taxes and other taxes. The action of 
the directors of both companies in making the 
merger agreement was prompted wholly by. the 
foregoing considerations.

Under the terms of the merger agreement 
aforesaid a preferred stockholder of the United 
Shoe Machinery Company would be entitled to 
receive for each share of the preferred stock 
held by him a share of the preferred stock of the 
consolidated corporation—that is, the United 
Shoe Machinery Corporation. The preferred 
stock in the Company is entitled to a preferen-
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tial dividend of six per cent, per annum cumu­
lative but without preference in the event of the 
dissolution of the Company. The preferred 
stock in the Corporation is likewise entitled to a 
preferential dividend of six per cent, per annum 
cumulative but has the further preference of 
being entitled, in the event of liquidation, to 
$35.00 per share and accrued dividends.

The charters of both companies are perpetual 
and no dissolution or liquidation or winding up 
of either company is or has been contemplated.

The income upon the preferred stock in both 
corporations is the same, but the preferred stock 
in the United Shoe Machinery Corporation has 
a better security behind it and is entitled to a 
substantial preference in the event of liquida­
tion, whereas the preferred stock of the Com­
pany has no preference over the common stock 
in liquidation, and the common stock in the event 
of proposed termination of the business would 
be entitled to have any existing surplus paid to 
it in dividends before liquidation. The exchange 
proposed is certainly favorable to the preferred 
stockholders of the United Shoe Machinery Com­
pany.

There is no restriction upon the voting power 
of the preferred stock of the United Shoe Ma­
chinery Company. There is likewise no restric­
tion upon the voting power of the preferred 
stock of the United Shoe Machinery Corpora­
tion, except that so long as dividends on the 
preferred stock shall be paid regularly at quar­
terly intervals the holders of the preferred 
stock shall have no voting power as to increase 
of the authorized capital stock by additional 
common stock or by any stock .deferred to the 
preferred stock in respect to dividends and lien



85

Affidavit of Sidney W. Winslow.

upon the capital of the corporation. This re­
stricted limitation of voting power has no sub­
stantial effect upon the value or security of 
such preferred stock.

It was proposed that the merger agreement 
before referred to should be submitted at a 
special meeting cf the stockholders of the United 
Shoe Machinery Corporation called to be held on 
May 22nd and that it should also be submitted 
to the stockholders of the United Shoe Ma­
chinery Company at a meeting called for the 
same date. More then two-thirds of the entire 
capital stock of the United Shoe Machinery Com­
pany were represented and would have been cast 
at the meeting of the stockholders of that Com­
pany in favor of the merger had action thereon 
been taken at such meeting. More than two- 
thirds of the entire capital stock of the United 
Shoe Machinery Corporation were represented 
and would have been cast at the meeting of 
the stockholders of that corporation in favor of 
the merger had action thereon been taken at such 
meeting. Both of these meetings were adjourned 
without taking any action with regard to the 
merger agreement on account of the restrain­
ing order which had been issued in this suit.

The merger and consolidation proposed is 
beneficial and advantageous to both corporations, 
and is for the best interest of both the preferred 
and common stockholders of the Company and 
the Corporation.

Indeed so far as the preferred stockholders 
of the Company is concerned, I can conceive of 
no fairer terms which could be proposed under a 
merger agreement. Such a stockholder now has 
a preferred stock which is not listed upon any 
Stock Exchange and therefore not readily mar-
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ketable which has a preference only as to divi­
dends. In exchange therefor under the proposed 
merger he will receive a stock in the Corpora­
tion better secured as to asests, with the same 
revenue producing qualities and preferred as to 
assets in the event of liquidation to the extent 

10 of $35.00 a share, and which stock is listed, on 
the Stock Exchange and is readily marketable. 
I not only think the exchange proposed is a fair 
one, but I have always thought so since the organ­
ization of the Corporation, and when my ad­
vice has been sought in the matter I have recom­
mended the exchange on these terms. I was 
myself a large holder of preferred stock of the 
Company and exchanged my stock for stock in 
the Corporation, and in my opinion the pre­
ferred stockholders of the Company will profit 
by the consummation of the merger if it is 
effected.

SIDNEY W. WINSLOW.

Subcribed and sworn to before me 
this 24th day of May, 1917.

H arold G. D unham ,
( s e a l ) Notary Public.

30

40
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Affidavit of Harold G. Dunham.
Filed May 29, 1917.

S tate of N ew J ersey, |
County of E ssex, J SS*

H arold G. D unham , being duly sworn upon 
his oath says : I am the secretary of the United 
Shoe Machinery Corporation, and as such am, 
of course, familiar with the taxes and other 
expenses to which the enterprise now operated 
under the two corporate names of the “ Com­
pany” and the “ Corporation” are subjected. 
The Company has at all times since its organi­
zation declared regular quarterly dividends at 
the annual rate of six per cent. ($1.50 per share) 
upon its outstanding preferred stock, and for the 
past seven years has declared dividends at the 
annual rate of not less than $4.80 per share upon 
its common stock. As shown by the affidavit of 
Mr. Sidney W. Winslow filed herein, the Corpo­
ration is the owner of 391,881 shares of the pre­
ferred stock of the Company, and of 435,412 
shares of the common stock of the Company. As 
such stockholder it receives annually from the 
Company $587,821 as dividends upon its holdings 
of preferred stock of the Company, and some­
thing in excess of $2,000,000 as dividends upon 

* its holdings of common stock in the Company, 
making a total of more than $2,500,00*0.

Under the existing Federal Income Tax Law 
the Company is required to pay a tax at the rate 
of two per cent, upon the entire amount of its 
net income. It therefore pays such tax upon the 
entire earnings from the operation of the enter­
prise. The Corporation in turn is required to 
pay such tax at the rate of two per cent, upon its
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entire net income, which consists, as above indi­
cated, of the dividends it receives upon its hold­
ings o f stock of the Company. The tax, there­
fore, required to be paid by the Corporation un­
der the Federal Income Tax Law upon its income 
by way of dividends upon its holdings of com- 

10 pany stock, amounts annually to a sum in excess 
of $50,000 which sum would be saved to the stock­
holders were the Holding Company eliminated 
and the double taxation thereby avoided.

In addition, under the present Federal Excise 
, Tax Law, both the Company and the Corporation 

are required to pay a capital stock tax based 
upon the market value of their respective shares. 
This, again, results in a duplication of taxation, 
amounting to many thousands of dollars, which 

20 would be saved to- the stockholders were the 
Holding Company eliminated and the business 
operated by one company, as result of the pro­
posed merger.

In addition, both the Company and the Cor­
poration, so long as they continue to exist as 
separate organizations, are required to pay the 
franchise taxes imposed upon corporations or­
ganized under the laws of the State of New Jer- 

gQ sey. This tax, based upon the authorized capital 
stqck of the Company issued and outstanding, 
amounts to $4,793 annually, which amount would 
be saved to the stockholders were the merger 
permitted to proceed, and the business taken over 
by one corporation, instead of being 'operated by 
two.

In addition, there are many other administra­
tive and other expenses which are rendered 
necessary, by the maintenance of the two sep- 

4Q arate organizations, and a substantial part of
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which would he saved were the merger con­
summated.

That time is of importance in effecting these 
savings is obvious. For example, the next meet­
ing of the directors of the Company will be held 
in ordinary course on June 13th, for dividend 
action, and the regular quarterly dividend will be 
payable during the first week in July. If the 
merger should be postponed until after such divi­
dend action, the Federal Income Tax will attach 
to dividends received by the Corporation upon 
its holdings of Company stock, and as above in­
dicated, this amount is very substantial.

There are at the present time more than 9,500 
stockholders of the Corporation. These are con­
stantly changing, and it is necessary, therefore, 
in order to be sure that the necessary quota of 
votes exists and is represented, for the Cor­
poration to keep up with the daily changes, noti­
fying all these stockholders of the pendency of 
the meeting, and eliminating from its list of 
stockholders those whose shares are transferred. 
In so vast a number of stockholders the element 
of postage alone is considerable, not to speak of 
the other administrative and clerical expenses 
connected with getting the thing in shape.

At the meetings of both the Company and the 
Corporation called for May 22nd, 1917, action in 
which was prevented by the issuance of the re­
straining order in this cause, stockholders own­
ing more than two-thirds of all the stock issued 
and outstanding, of both the Company and the 
Corporation, were present in person or by proxy, 
ready to vote upon the proposed merger. The 
expense and inconvenience of keeping these meet­
ings open is obvious.

HAROLD G. DUNHAM.

IQ
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Sworn to and subscribed before me 
this 29th day of May, 1917.

Daniel B. Smith (Seal)
Notary Public for New Jersey.

10
Affidavit of Sidney W. Winslow.

Filed June 6, 1917.

C o m m o n w e a l t h  of M a s s a c h u s e t t s , "i 
S u f f o l k , J

S idney W. W inslow, being duly sworn according 
to law, on his oath deposes and say s:

I am and have been since its organization 
20 President of the United Shoe Machinery Com­

pany, one of the defendants herein. I am also 
and have been since its organization President 
of the United Shoe Machinery Corporation.

The United Shoe Machinery Corporation was 
formed in May, 1905. The United Shoe Ma­
chinery Corporation at once offered to the share­
holders of the United Shoe Machinery Company 
to give stock of the United Shoe Machinery Cor­
poration in exchange for stock of the United 
Shoe Machinery Company, as set forth in the 
previous affidavits made by me in this cause. 
The total number of stockholders so holding stock 
of the United Shoe Machinery Company was 
Four Thousand, Seven Hundred and Forty-Five 
(4,745). Of this total number there were Two 
Thousand, One Hundred and Nineteen (2,119) 
who held no common stock but were holders of 
preferred stock of the United Shoe Machinery 
Company only. There were Eight Hundred and 

40 Twenty (820) who held no preferred stock of the
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United Shoe Machinery Company but were hold­
ers of common stock only, and there were One 
Thousand, Eight Hundred and Six (1,806) who 
were holders of both preferred and common 
stock. The offer of exchange, between the time 
it was made in 1905 down to the present time, 
has been accepted by nearly all of the stockhold- 10 
ers, including those holding common stock only, 
those holding preferred stock only, and those 
holding stock of both kinds. At the present 
time there remain outstanding only One Hundred 
and Thirty-two (132) stockholders of the United 
Shoe Machinery Company holding preferred 
stock who have not accepted the offer to exchange 
their stock for stock of the United Shoe Ma­
chinery Corporation and Six (6) stockholders 
holding common stock who have not accepted 20 
such offer. The total amount of the holdings of 
those outstanding stockholders is shown by my 
previous affidavits.

(Sgd.) SIDNEY W. WINSLOW.

Subscribed and sworn to before me 
this fourth day of June, 1917.

(Sgd.) E dward N. Chase,
(seal) Notary Public. 30

40
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Opinion of V. C. Lane.
June 4, 1917.

Mr. Julian C. Harrison for complainant.
Mr. Arthur F. Egner for defendants.

10
Lane, V C.

(Orally.) I am going to decide the case of 
Brugler v. United Shoe Machinery Company et 
als. The application is to enjoin a proposed 
merger of the United Shoe Machinery Company 
with the United Shoe Machinery Corporation, 
and is made on behalf of the holders of 2,582 
shares out of a total issue of 398,863 38/100 
shares of preferred stock of the United Shoe

2q Machinery Company. There is also an inter­
vening complainant, a holder to the extent of 
156 shares out of a total issue of 435,628 38/100 
shares, of common stock of the United Shoe Ma­
chinery Company. The total authorized issue of 
stock of the United Shoe Machinery Company 
is $25,000,000, divided equally between preferred 
and common, and the respective figures which 
I have given above are the amounts respectively 
issued of each class.

30 The United Shoe Machinery Corporation was 
incorporated for the purpose of obtaining control 
of the United Shoe Machinery Company and is a 
holding corporation; it has a capital of $50,000,- 
000 divided into two million shares of the par 
value of twenty-five dollars each, 600,000 pre­
ferred and 1,400,000 common. The proposal is to 
substitute for each share of preferred stock of 
the Company a share of preferred stock of the 
Corporatiorf and the insistence of the complainant 
is that the scheme proposed is unfair. There is but
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little difficulty with respect to the rules of law 
which must be applied. The statute gives the 
right to merge provided statutory requirements 
have been carried out. In this case they have. 
The courts, however, have held that, notwith­
standing the statutory provision, and the fact 
that if a stockholder is deprived of his right by 
improper action of his directors, there may be a 
suit at law, and the privilege given to him by the 
legislature of having his stock appraised, equity 
will intervene and prevent a merger if the scheme 
proposed appears to the court to be unfair. The 
sole question to be determined in this case is 
whether or not it now appears that the scheme 
is unfair. This is not a question of law; it is 
a matter of business.

The complainants insist that, because a pre­
ferred stockholder of the Company has the right 
to a six per cent, preferred dividend, and also 
upon dissolution a right to a pro rata share 
with common stockholders in the assets of the 
Company, and inasmuch as it now appears that 
the assets of the Company if converted into 
cash would mean that the stock of the company 
would be worth approximately $58, I think, a 
share, to give in return for stock of such char­
acter a share of preferred stock of the Corpora­
tion, which is entitled to six per cent, dividend 
preferred, but is entitled only in case of dissolu­
tion to par, plus $10 a share, or a total of $35, 
is manifestly unfair, that the mere statement of 
such a scheme shows its unfairness. I think not. 
The question is what is the market value, what 
is the real value of the holdings of the complain-* 
ants, and what is the real value of the thing 
offered in return. It cannot be said that the 
statutory scheme contemplated that there should

10
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be given to the stockholders of the merged cor­
poration a security identical in character with 
that which they held. They must be given some­
thing which is equal in value to it, or which may 
fairly be said is equal in value to it. Obviously 
to say that preferred stock of the Company is 

10 now worth $56 is absurd. The mere fact that, if 
the Company should be dissolved today and if 
its assets could be realized upon and make their 
book value, then the stock would be equal in 
value to $56 is far from saying that it is 
really worth at this time $56. The complainants, 
the minority stockholders, have n o . right to in­
sist upon a dissolution. A dissolution may never 
occur. They must wait until some future time, 
which it is not contemplated ever will come, be- 

2q cause the charter of the corporation is perpetual, 
and it is to be presumed that it will go on and 
do business so long as it can so long as it has 
the capital and can do business profitably. So I 
say that the mere fact that upon dissolution to­
day the stock might possibly realize $56 is no 
proof of its real value. I can instance the case 
of the appraisal of stock of the Prudential In­
surance Company, in which I figured. There the 
book value of the stock was over $1,200, if I recol- 

30 lect correctly, and yet the appraisers fixed the 
value at, I think, in the neighborhood of $800. 
Furthermore, a large part of the surplus may no 
doubt be declared as dividends on common stock. 
As a matter of fact the preferred stockholder 
of the Company really has not a preferred stock; 
he has nothing but common stock, plus a pre­
ferred dividend. He stands with the common 
stock the danger of the vicissitudes of the busi­
ness ; he loses as the common stock loses. It may 
be that he never will get even par if the business

*
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is unsuccessful. He is offered in exchange for 
this preferred stock, preferred stock of the Cor­
poration, that is in reality a preferred stock 
ahead of all common stock, and he is entitled to 
receive his dividends of six per cent., and in case 
of dissolution his par of $25, plus $10. There 
is some complaint made that he is-deprived of his 
voting power. The value which may he placed 
upon that voting power is almost impossible to 
figure. It is said that he is deprived because of 
the deprevation of his voting power of the right 
to subscrible ho stock, a new issue of common 
stock. The value of that right is hard to figure. 
The scheme really contemplates the conversion of 
a common stock plus a preferred dividend into 
a real preferred stock both as to dividends and 
as to payment of par plus out of assets. I am 
unable to find upon the facts now before me that 
this scheme is so unfair that a mere statement of 
it would lead this court to enjoin the proposed 
merger. The directors of both the Company and 
the Corporation have under the statute proposed 
what they claim to be a fair plan. I do not recede 
from anything which I said in the case of Morse 
v. The Metropolitan Steamship Company with 
respect to the obligation of directors who are 
controlled by a single individual or group of 
individuals* which controls a corporation towards 
minority stockholders, and because the United 
Shoe Machinery Corporation really controls at 
the present time the United Shoe Company, the 
action of the directors is not entitled to the weight 
that it would, be entitled to if they were separate 
and distinct. Nevertheless they have acted under 
the statute, and unless I could conclude that the 
scheme is essentially unfair it seems to me 
that I ought not to interfere with this merger.
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Where a question becomes one of business ex­
pediency, and this is one, it is wise to look to 
the acts of the holders of the stock of the com­
pany who have been compelled to act upon their 
own business judgment.

It appears that out of 4,745 individual stock- 
10 holders of the Company, of which number 2,119— 

I want that produced in affidavit form, Mr. Egner 
—2,119 are the holders of preferred stock only, 
820 are the holders of common stock only, and 
1,806 are holders of both preferred and common; 
there are now outstanding only 132 individual 
preferred stockholders and six common stock­
holders, and the only preferred stockholders who 
have sought the intervention of this court are 
five. The fact that the great majority of this 

2Q stock have accepted this plan while, of course, 
it would not prevent this court for one moment 
from acting to protect the rights of individual 
stockholders, no matter how many or how few 
shares they hold, yet is rather cogent evidence 
that the ordinary business man who has held this 
stock has conceived that this plan is a plan 
which is fair to preferred stockholders. I am 
not only asked to reverse the judgment of the 
directors of this Company, but I am also asked 

30 to reverse the judgment of at least 2,119 holders 
of preferred stock. I am confronted with the 
opinion of Vice-Chancellor Stevens in the case 
of Copeland v. The United Shoe Machinery Com­
pany, affirmed by the Court of Errors and Ap­
peals on his opinion. An application similar to 
this w as. made at a time when the charters 
of the Company were dissimilar. The Vice- 
Chancellor held that under the Colgate case there 
could be no merger. He further held or stated 

40 that there was sufficient in the case to warrant
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him in granting a preliminary injunction upon the 
ground that the thing which was to be given in 
return for the thing given up was of unequal 
value, and therefore apparently unfair. Where 
application is made for a preliminary injunction 
each case must be determined upon its own facts, 
and must be decided as of the time when the ap­
plication is made. This case has been argued be­
fore me practically as if upon final hearing. It 
is conceded by the defendants that there are no 
facts in dispute. Before Vice-Chancellor Stevens 
it is conceded there were no affidavits. The case 
was argued upon the bare statements of the bill; 
it did not appear before him that this vast ma­
jority of stock had accepted the proposed merger. 
I think that the facts which now appear before 
me clearly differentiate this from the case that 
was before him.

The result will be that I will discharge the 
order to show cause.

If an appeal is taken I desire counsel to notify 
me at once and I will prepare formal conclusions 
for the Court of Appeals.

The fact that the Holding Corporation is now 
to become an operating corporation, and that the 
Holding Company is to be gotten rid of, which 
now is in accordance with the policy of our laws, 
is one feature which influences me in the result 
which I have reached, so also the fact that if 
the few dissenting stockholders are actually in­
jured they have a remedy at law which they 
may pursue, or they may apply for an appraisal 
of their stock, so that I am not actually forcing 
them into any merger. They may if they desire 
pursue their remedy at law, and the law court 
can just as readily ascertain the value of the 
stock at the present time as I could do, and it

IQ
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seems to me that I must ascertain the value of the 
stock at the present time if I am going to de­
termine that the plan is unfair, because it is only 
unfair if they are getting something worth less 
than what they are giving up. If a mere slight 
difference in the nature of the thing given for 

10 the thing given up would permit the interven­
tion of this court then it is almost impossible t>o 
conceive of any merger which might not be pre­
vented by the action of a few stockholders.

Mr. Harrison. In the case of an appeal from 
your Honor’s order I would like to be able to 
confer with my clients as to any bond your 
Honor would require to stay any proceedings on 
the part of the defendants pending the determin­
ation of the appeal. Of course we would get 

20 nothing but a bare determination of the principle 
involved on an appeal from this order, if in the 
meantime the merger was permitted to be put 
into effect.

The Court. I am inclined to think, Mr. Harri­
son, that in view of the Copeland case—I would 
not do it if it were not for that case—but in view 
of the Copeland case I am inclined to think I 
should stay the operation of the order dissolving 

2Q the order to show cause until an opportunity 
could be had for an application to the Court of 
Errors and Appeals for a stay.

Mr. Harrison. That would only be two or 
three weeks.

40
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Order Discharging Rule to Show Cause.
Filed June 6, 1917.

This matter coming on to be heard upon 
the return of a rule to show cause issued in 
this cause on the 18th day of May, 1917, and 10 
Julian C. Harrison having been heard on be­
half of the complainant, and John R. Hardin 
on behalf of Frederick W. Webster, intervening 
complainant, and Robert H. McCarter on be­
half of the defendants United Shoe Machinery 
Company and United Shoe Machinery Corpora­
tion, and the Court having considered the mat­
ter and being of the opinion that the said rule 
to show cause be discharged.

It is on this 6th day of June, 1917, on mo- 20 
tion of McCarter & English, Solicitors of the 
United Shoe Machinery Company and United 
Shoe Machinery Corporation, Ordered that the 
said order to show cause be and the same here­
by is discharged, and that the restraint therein 
contained be and the same hereby is made of 
no further force or effect.

Respectfully advised,

MERRITT LANE, 30
V. C.

40
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Notice of Appeal.
Filed June 6, 1917.

To McCarter & English, Esqs.,
Solicitors of Defendant United Shoe Machi- 

nery Company, et als., and

To Pitney, Hardin & Skinner, Esqs.,
Solicitors of Co-Complainant Webster.
T a k e  N o t ic e  that the complainants above 

named appeal to the Court of Errors and Ap­
peals of New Jersey from the order made the 
6th day of June, 1917, discharging the rule to 
show cause and vacating the restraint con­
tained in said rule to show cause, on the fol­
lowing grounds:

20 (1) In that it fails to provide that an in­
junction shall issue according to the prayer of 
the bill and until final hearing.

(2) That said order is erroneous in that it 
discharges the rule to show cause and vacates 
the restraining order. •

Dated June 6, 1917.

JULIAN C. HARRISON,
30 Solicitor for and of Counsel with

Complainants Brugler, Copeland, 
Smith and Champlin.

I conceive there is good cause for this ap­
peal.

JULIAN C. HARRISON,
Of Counsel with Complainants Brugler, 

Copeland, Smith .and Champlin.

40
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Sendee acknowledged this 6th day of June, 
1917.

McCa r t e r  & En g l i s h ,
Solicitors of Defendants United Shoe 

Machinery Company and United 
Shoe Machinery Corporation.

PITNEY, HARDIN & SKINNER, 
Solicitors for Complainant Webster.
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Order Temporarily Continuing Restraint.
Filed June 6, 1917.

An order having been made in this cause on 
this 6th day of June, 1917, discharging the rule 
to show cause and vacating the restraint therein 

™ contained, and the complainants having there­
upon forthwith filed a notice of appeal to the 
Court of Errors and Appeals, from the said or­
der discharging the rule to show cause and tem­
porary restraint; and having moved that further 
proceedings on the part of the defendants be re­
strained until the hearing and determination of 
said appeal, it is this 6th day of June, 1917, on 
motion of Julian C. Harrison, solicitor of com­
plainants,

20
O r d e r e d : That the restraint contained in said 

rule to show cause be continued and remain 
in full force and effect until the hearing and 
determination of an application to the said Court 
of Errors and Appeals to continue said restraint 
pending the determination of said appeal. And 
it is further

O r d e r e d : That in case the complainants fail 
to bring on said application to continue such 

30 restraint as early as may be as on or before the 
19th day of June next, this order shall be without 
further force or effect.

Bespectfully advised,

M e r r i t t  L a n e ,

F. C.

40
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Petition of Appeal.
Filed June 8, 1917.

New Jersey Court of Errors and Appeals
Between j

C h a r l e s  E. B r u g l e r , et als., I 
Complainants-Appellants, f

and \ On Bill, etc.

U n i t e d  S h o e  M a c h i n e r y  ) Petition of 
C o m p a n y , et als., I Appeal.

Defendants-Respondents. I

F r e d e r ic  W. W e b s t e r , 1
Complainant-Respondent. ]

To the Honorable, the Court of Errors and Ap­
peals in the last resort in all causes in Neiv 
Jersey.

The petition of Charles E. Brngler, Abby S. 
Copeland and William A. Copeland as Trustees, 
etc., Henry B. Smith and George B. Champlin 
respectfully shows;

That your petitioners find themselves ag­
grieved by an order made in the Court of 
Chancery by his Honor Edwin R. Walker, 
Chancellor of New Jersey, and advised by his 
Honor Merritt Lane, Vice-Chancellor, bearing 
date the sixth day of June, in the year, 1917, in 
a certain cause pending in the Court of Chan­
cery wherein the said Charles E. Brugler was 
complainant, and the other petitioners above 
named, together with Frederic W. Webster,
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have been admitted as co-complainants; and the 
said United Shoe Machinery Company, and the 
United Shoe Machinery Corporation, and the 
common directors thereof, to wit William War­
ren Barbour, Edwin P. Brown, George W. 
Brown, John H. Connor, Louis A. Coolidge, 

10 Henry B. Endicott, Edmund LeB. Gardner, 
John H. Hanan, Elmer P. Howe, Edward P. 
Hurd, George E. Keith, Joseph C. Kilham, 
Rudolph Matz, Charles G. Rice, Wallace F. 
Robinson, Alfred R. Turner, Samuel Weil, Sid­
ney W. Winslow, Sidney W. Winslow, Jr., and 
William Woodward were defendants, in this 
respect, to wit: That the said order adjudges 
that the rule to show cause why an injunction 
should not issue, restraining the defendants un- 

20 til final hearing from consummating any mer­
ger of the said corporate defendants, in accord­
ance with the terms of an agreement made be­
tween the same directors acting for each of said 
corporations, on the 18th day of April, 1917, 
should be discharged and a temporary restraint 
against such acts vacated. And your petitioners 
humbly appeal from that part of the said or­
der of the Chancellor which orders as aforesaid, 
and from the whole thereof, upon the ground 

30 that the same is erroneous for that your peti­
tioners will suffer irreparable injury if the 
said restraint is dissolved, and will be unlaw­
fully, oppressively and unjustly deprived of 
their contract rights as preferred stockholders 
of the defendant United Shoe Machinery Com­
pany, unless the defendants are enjoined in 
accordance with the prayer of complainants ’ 
b ill; and will be deprived of their preferred 
stock and the rights appertaining thereto, and 

40 particularly of ' the right to share with the
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common stock in the event of dissolution or dis­
tribution of assets, upon equal terms; of the 
right to subscribe for any additional issues of 
stock; of the right to exercise equal voting 
rights with the common stockholders; and of 
the right to receive in case of dissolution their 
pro rata share of any surplus in excess of $35 10
per share.

Your petitioners therefore pray that the said 
order of the said Chancellor may be in all 
particulars aforesaid reserved, set aside, and 
for nothing holden; and that the defendants he 
enjoined until final hearing as prayed for in 
the bill of complaint; and that your petitioner 
may have such relief in the premises as to 
this Honorable Court may seem meet.

20
Your petitioners further show that the said 

Frederic W. Webster was admitted as an in­
tervening complainant herein by an order duly 
filed on June 2, 1917, appearing by Pitney, 
Hardin & Skinner, his solicitors; that the said 
intervenor has declined to join in this petition, 
and is therefore joined as respondent.

JULIAN C. HARRISON,
Solicitor of and of Counsel with

' 30Appellants Brugler, Copeland,
Smith and Champlin.

Formal answer to Petition of Appeal filed by 
McCarter & English, Solr’s for defendants, 
United Shoe Machinery Company, and United 
Shoe Machinery Corporation.
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