INDEX

Page

Notice of Appeal and grounds of Appeal..

Affidavit of Service ................. ¢ Eg®
SUMMONS  coeeiiiiiiiiiiieis e, HEEE s
Complaint  coeeeeeeeeeeeeeeeeeeeeeeeeeee
Affidavit of Merits.....ccc.covvveeeeeenn, ¥t
Answer

Amended Complaint ........cccooovviiivnnnnnnns

Answer to Amended Complaint

Judgment ...,

Clerk’s Certificate......ccocovvvvveeeeeeeiiiieinenenennnnn.

Motion to Strike Out First Count of Com-
plaint .

1

10
o

18

...................... B 51
Motion for a Non-suit ..veeveeereeiininnnn, 52
Motion for Direction of a Verdict for
Plaintiff ..., 93
Charge to JUTY oo, 95
Exceptions to Charge 98
Plaintiff’s Resuests to Charge ..........ccoueeee.e. 190
Testimony.
For Plaintiff.
Louis Richeimer,
direct examinatoin .................. 21
Cross “ 26
re-direct ¢ e, 29, 30
re-cross « 30,31
Sam Geller,
direct examination ................... 31
cross « 34
John Alberti, Jr.,
direct examination ................... 38
Cross “ 39

Abraham Smith,

direct examination

40



Daniel Ruder,
direct examination
Cross “
(recalled) direct
cross
Herman Winarsky,

direct examination

€<

[13

43

Cross

43

re-direct
re-cross

[13

For Defendant.

Daniel Ruder,

direct examination
Cross «
Daniel Ruder, Jr;,

direct examination
Cross “
Millard Robbins,

direct examination
Cross “

Plaintiff’s Rebuttal.
Charles Katz,

direct examination
Cross «

[13

re-direct
Albert Hollander,

direct examination
Ccross “

Page

51

48
49

50
50

52

69
73

78
32

86
37

92

92
93



Notice and Grounds of Appeal.

NOTICE AND GROUNDS OF APPEAL.
Filed July 17, 1926.

Essex County Circuit Court

10
Action
at Law.
Notice of
Appeal and
Grounds of
Appeal.
To Daniel Ruder, defendant, and Benjamin F.
Jones, attorney of defendant. 20
Take Not ice , that the plaintiff hereby appeals
to the New dJersey Court of Errors and Appeals
from all of the judgment entered herein on the
verdict rendered in this cause on November 4,
1925.
And Take Further Notice, that the plaintiff
assigns the following grounds of appeal from
the judgment of the Essex County Circuit Court.
30

1. The Court erroneously denied plaintiff’s
motion to strike out from the defendant’s an-
swer the First Separate Defense to the First
Count of plaintiff’s complaint, on the ground
that under the common law a common carrier

1s not permitted to exempt himself from liability
for loss of goods.

2. The Court erroneously refused to permit
plaintiff s attorneys to ask the following ques-
tions of the plaintiff’s witness, Louis Reicheimer, 40
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Notice and Grounds of Appeal.

“Was there a reference to this one bag of musk-
rat skins on that receipt?”

3. The Court erroneously made the following
ruling and statement:

“The Court: I will ask him the question
of this witness whether he is testifying as
the agent for A. Hollander & Son or whether
the company i1s insured against an adverse
verdict in this case.” (See transcript of
testimony, p. 85.)

4. The Court erroneously asked the follow-

ing question of plaintiffs witness, Charles Katz:

“ (By the Court.) Well, as the company’s

agent I mean the company’s interest, or

whether the company is insured against the

re®lt of an adverse verdict in this case?”
(See transcript of testimony, P. 85.)

5. The Court erroneously made the following
ruling and statement:

“The Court: If the company (plaintiff)
is insured against an adverse verdict, he
can testify to that. I think he said he did
not know anything about it.” (See tran-
script of testimony, p. 86.)

6\ C nrt erroneously refused to direct a
verdict in favor of the plaintiff and against the
defendant on plaintiff’s motion.

7. The Court erroneously refused plaintiff’s
request to charge as follows:

That on January 21, 1919, plaintiff de-
ivered to defendant among other merchan-
dise a bag containing 1,000 muskrat skins
tor carriage to Long Branch.”
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Notice and Grounds of Appeal.

8. The Court erroneously refused plaintiff’s
request to charge as follows:
“ That the value of said bag of skins on
said date was $2,500.00.”

9. The Court erroneously refused plaintiff’s
request to charge as follows:

“ That said bag of skins was not carried
safely and delivered by defendant to the
consignee at Long Branch, but said bag was
lost in transit.”

10. The Court erroneously refused plaintiff’s
request to charge as follows:
“ That defendant 1is absolutely liable to
plaintiff for said loss in the sum of $2,500.00
with interest on said sum from January 21,

1919, to date, making a total sum of $3,-
500.00.”

11. The Court erroneously charged the jury
as follows:

“To turn to Robbins’ testimony, he ad-
mitted when he. arrived at Long Branch, that
he took the tailboard of this truck down and
that it was tied just as it had been tied when
they left Newark. He said that after he
took the tailboard down someone gave him
money and he went to get his lunch, and
when he got back they claimed there was a
bag shoit, and that Lubin, who was an em-
ployee of the plaintiff, said it had never
been on the load. Afterwards, a conference
was held by some of the interested parties
and among others who were present were
Mr. Ruder, Sr., and Mr. Robbins, and Rob-
bins said that at the time Lubin said it was

not on the load.” (See transcript of testi-
mony, P. 95.)
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Notice and Grounds of Appeal.

The Court’s error consisted in the fact that
the underlined portion of the foregoing state-
ment by the Court is not supported by the. tes-
timony of Robbins, this witness having testified
on cross examination that he could not under-
stand anything that Lubin spoke (in a foreign
language) and that he, Robbins, only interpreted
Lubin’s gestures as signifying that the bag never
went on the truck.

12. The Court erroneously charged the jury
as follows:

“Mr. Ruder indicated that Lubin said he

was sure this bag had not been put on the

truck.” (See transcript of testimony, P. 95:)

The Court’s error consisted in the fact that
this was a statement by the Court not sup-
ported by the testimony. On cross examination
Ruder admitted that Lubin’s alleged assertion
was in the form of gestures and the shake of
the head, which Ruder interpreted to signify
that the bag had not been put on the truck.

13. The Court erroneously charged the jury
as follows:

“ The receipt which 1s alleged to have
been signed by the defendant is not pro-
duced and the burden of proof in this case
is upon the plaintiff to show by the greater
weight of the evidence that the defendant
did have this bag of muskrat skins loaded

on his truck on that day.” (See transcript
of testimony, p. 96.)

This was a statement with reference to the
testimony, which was likely to mislead the jury
as to the legal and probative effect of the mere
10IT'Pr°duction of the receipt and to mislead the
jury as to the legal and probative effect of all
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Notice and Grounds of Appeal.

the uncontradicted testimony as to the existence
of the receipt, its loss, its contents, and the pos-
session of a copy of the receipt by defendants
employee, Robbins.

Yours respectfully,

BILDER & BILDER,
Attorneys of Plaintiff.

Service of the within notice of appeal and
grounds of appeal is hereby acknowledged this
14th day of July, 1926.

BENJAMIN F. JONES,
Attorney of Defendant.

Affidavit of Service.

Charle s Pfeifer, Deputy Sheriff of the
County aforesaid, being duly sworn, on his oath
deposes and says that on the 18th day of Sep-
tember, A. D. 1924, he delivered personally to
the said defendant, Daniel Ruder, a true copy
of the within summons and complaint, with a
ten days’ notice endorsed thereon.

CHARLES PFEIFER.

Subscribed and sworn to this 19th
day of September, A. D. 1924.

Har vey W. Keough,
Notary Public of New dJersey.
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Summons.
SUMMONS.
The State of New Jersey to Daniel
Ruder.
(seal) You Are Summoned to answer the

annexed complaint of A. Hollander

& Son, Inc., a corporation, in an action
at law in the Essex County Circuit Court, and
Take Notice, that unless you file your answer to
the said complaint with the Clerk of the Circuit
Court at Newark within twenty days after serv-
ice upon you of this writ and the annexed com-
plaint, the plaintiff may proceed in the suit and
judgment may be entered against you (and see
notice endorsed hereon).

Witness, Worrall F. Mountain, Judge of
the Essex County Circuit Court, at Newark, this
15th day of September, A. D. 1924.

JOHN H. SCOTT,
Clerk.

Bidder & Bidder,
Attorneys.



Complaint.

COMPLAINT.

ESSEX COUNTY CIRCUIT COURT.

A. Hollander & Son, Inc., a

corporation, )
Plaintiff, ~ Action
at Law.
vs. .
Complaint.

Daniel Ruder,
Defendant.

The plaintiff, a corporation organized under
and by virtue of the laws of the State of New
Jersey, alleges that:

1. At the times herein stated, defendant was
a common carrier of goods for hire from New-
ark, New Jersey, to Long Branch, New Jersey.

2. On January 21, 1919, the said plaintiff
delivered to said defendant as such carrier goods
of the plaintiff, namely, eleven bales and one
bag of muskrat skins, for carriage for reward
from Newark to Long Branch, and there to be
delivered by the defendant to plaintiff.

3. Defendant neglected his duty and did not
safely carry the said goods from Newark to Long
Branch, nor there deliver the same to the
plaintiff, but by the default of the defendant one
bag of muskrat skins of the value of $2,500.00
was wholly lost to the plaintiff.

Wherefore, plaintiff demands of the defend-

ant the sum of $2,500.00 besides interest from
January 21, 1919.

10
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Judgment will be claimed by the plaintiff
agaiilst the defendant in the sum of $2,500.00
besides interest from dJanuary 21, 1919.

BILDER & BILDER,
Attorneys of Plaintiff.

I hereby appoint and depute Charles Pfeifer
to serve the within writ.

Witness my hand and seal this 17th day of
September, 1924.

HARRY B. O’CONNELL,
(seal) Sheriff.

By Alfred C. Walker,
Under Sheriff.

Sheriff fees, $3.78.

Served the within complaint, summons and—
thereon with a ten days’ notice endorsed Sep-
tember 18, 1924, personally upon Daniel Ruder,
the within-named defendant, at his place of busi-
ness, No. 113 New York avenue, Newark, N. J.

HARRY B. O’CONNELL,
Sheriff.

By Charles Pfeifer,
Special Deputy.



Complaint.

Notice to the within-named defendant:

In case the within summons and complaint is
served upon you personally, then take notice
that if you intend to make defense to this action,
you must file an affidavit of merits within ten
days from the date of service upon you and must
file your answer within twenty days from the
date of such service, and in default of the filing
of such affidavit and answer judgment will be
entered against you.

BILDER & BILDER,
Attorneys of Plaintiff.

10
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Affidavit of Merits.

AFFIDAVIT OF MERITS.
Filed September 23, 1924.

ESSEX COUNTY CIRCUIT COURT.

Action
at Law.
Affidavit
Daniel Ruder, Of Merits.
Defendant.
State of New dJerse y
7 ss

County of Essex.

Daniel Ruder, of full age, being duly sworn,
on his oath saith that he is the defendant in the
above-stated cause and he believes that he has a
just and legal defense to the said action on the
merits of the case.

DANIEL RUDER.
Subscribed and sworn to before me
this 22nd day of September, 1924.

Gustave Haussling,

Master in Chancery of N. J.
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Answer.

ANSWER.
Filed September 30, 1924.

ESSEX COUNTY CIRCUIT COURT.

A. Hollander & Son, Inc. a

corporation, )
Plaintiff, Action
at Law.
US.
Answer.

Daniel Ruder,
Defendant.

Defendant, residing in the City of Newark,
County of Essex and State of New Jersey, says
that:

(1) He denies the truth of the matters con-

tained in the complaint.

FIRST DEFENSE.

(1) Prior to the month of January, 1919, de-
fendant entered into a contract with the plain-
tiff, under the terms of which contract defendant
rented to the plaintiff, on a per diem basis, an
automobile truck with driver, to do certain truck-
ing work for the plaintiff, and it was expressly
understood and agreed between the plaintiff and
defendant that defendant should not be liable for
the loss or damage of any goods belonging to
the plaintiff while in process of moving.

(2) On or about January 21, 1919, pursuant
to said contract, defendant's automobile truck,
with driver, was used by the plaintiff for the
purpose of carting certain goods and chattels

10
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Answer.

belonging to the plaintiff, from Newark, New
Jersey, to Long Branch, New dJersey. Said
goods and chattels were loaded on said truck
by the plaintiff, his agent and servants, and said
goods were at all times under the care, custody
and control of the plaintiff while being moved
from Newark to Long Branch, and the said
plaintiff, by his agents and servants, removed
said goods and chattels from said truck at Long
Branch.

(3) Defendant fully performed and carried

out all of the conditions of said contract on his
part to be performed.

BENJAMIN F. JONES,
Attorney for Defendant.
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Amended Complaint.

AMENDED COMPLAINT.
Filed November 4, 1925.

ESSEX COUNTY CIRCUIT COURT.

A. Hollander & Son, Inc., a \

corporation, I Action
Plaintiff, I at Law.

US. | Amended

Daniel Ruder, \ Complaint.

Defendant. 1

The plaintiff, a corporation organized under
and by virtue of the laws of the State of New
Jersey, alleges that:

FIRST COUNT.

1. At the times herein stated, defendant was
a common carrier of goods for hire from New-
ark, New Jersey, to Long Branch, New Jersey.

2. On dJanuary 21, 1919, the said plaintiff
delivered to said defendant as such -carrier,
goods of the plaintiff, namely, eleven bales and
one bag of muskrat skins, for carriage for re-
ward from Newark to Long Branch, and there to
be delivered by the defendant to plaintiff.

3. Defendant neglected his duty and did not
safely carry the said goods from Newark to
Long Branch, nor there deliver the same to
the plaintiff, but by the default of the defendant
one bag of muskrat skins of the value of $2,-
500.00 was wholly lost to the plaintiff.

Wherefore, plaintiff demands of the defend-

ant the sum of $2,500.00 besides interest from
January 21, 1919.
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Amended Complaint.

Judgment on this count will he claimed by the
plaintiff against the defendant in the sum of
$2,500.00 besides interest from January 21, 1919.

SECOND COUNT.

1. On January 21, 1919, plaintiff delivered
to the defendant and the defendant received from
plaintiff certain goods of the plaintiff, to wit,
eleven bales and one bag of muskrat skins, which
the defendant then and there agreed with plain-
tiff to carry and transport for plaintiff for re-
ward from plaintiff’s place of business in New-
ark to plaintiffs place of business in Long
Branch, New Jersey, and deliver said goods to
the plaintiff’s place of business at Long Branch.

2. After said goods had been delivered as
aforesaid by plaintiff to the defendant for the
above-mentioned purpose, and while said goods
were in defendant’s possession and in transit
between Newark and Long Branch, a portion of
said goods, to wit, one bag of muskrat skins, was
lost.

3. Plaintiff alleges that the loss of said bag
of muskrat skins was caused by and was the
result of the defendant’s negligence.

4. Said bag of muskrat skins was of the value
of $2,500.00.

5. By reason of the aforementioned facts and
defendant’s negligence, plaintiff sustained dam-
ages in the sum of $2,500.00.

Wherefore, plaintiff demands of the defendant
in the sum of $2,500.00 besides interest from
January 21, 1919.

Judgment on this count will be claimed by the
plaintiff against the defendant in the sum of
$2,500.00 besides interest from dJanuary 21, 1919.

BILDER & BILDER,
Attorneys of Plaintiff.
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Answer to Amended Complaint.

ANSWER.
Filed November 6, 1925.

ESSEX COUNTY CIRCUIT COURT.

A. Hollander & Son, Inc. a

corporation, ‘
Plaintiff, Action
at Law.
US.
Answer.

Daniel Ruder,
Defendant.

Defendant, residing in the City of Newark,

County of Essex and State of New Jersey, says
that:

(1) He- denies the truth of the matters con-
tained in the amended complaint.

FIRST DEFENSE.

(1) Prior to the month of January, 1919, de-
fendant entered into a contract with the plain-
tiff, under the terms of which contract defendant
rented to the plaintiff, on a per diem basis, an
automobile truck with driver, to do certain
trucking work for the plaintiff; and it was ex-
pressly understood and agreed between the plain-
tiff and defendant that defendant should not be
liable for the loss or damage of any goods be-
longing to the plaintiff, while the automobile

and driver were under the direction and control
of said plaintiff.

(2) On or about January 21, 1919, pursuant
to said contract, defendant’s automobile truck,

10
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Answer to Amended Complaint.

with driver, was used by the plaintiff for the
purpose of carting certain goods and chattels be-
longing to the plaintiff from Newark, New Jer-
sey, to Long Branch, New dJersey. Said goods
and chattels were loaded on said truck by the
plaintiff, his agents and servants, and said goods
were at all times under the care, custody and
control of the plaintiff while being moved from
Newark to Long Branch, and the said plaintiff,
by his agents and servants, removed said goods
and chattels from said truck at Long Branch.

3) Defendant fully performed and carried

out all of the conditions of said contract on his
part to be performed.

BENJAMIN F. JONES,
Attorney for Defendant.
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JUDGMENT.

ESSEX COUNTY CIRCUIT COURT.

36752 j Action
A. Hollander and Son, Incor- f a”™ Law. 10
porated,a corporation, I On Verdict

Plaintiff, \ by a Jury.

Us- [ Judgment

Daniel Ruder, V for
Defendant. J defendant.

Benjamin F. Jones, defendant’s attorney.

This action was tried before Judge Worrall
F. Mountain with a jury at the Essex County
Circuit Court on November 4, 1925.

The cause having been heard and submitted
to the jury, they return their verdict as follows:

They find in favor of the defendant, Daniel
Ruder, and against the plaintiff, A. Hollander
and Son, Incorporated, a corporation.

Whereupon it is adjudged that the complaint
of the plaintiff be dismissed and the defendant
recover of the plaintiff costs, which are taxed 3
at sixty-four dollars and eighteen cents.

Judgment entered and signed November 4,
1925.

20
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Clerk’s Certificate.

ESSEX COUNTY CLERK’S OFFICE.

State of New dJersey,
County of Essex.

I, John H. Scott, Clerk of the Court of Com-
mon Pleas, in and for the County of Essex in
the State of New Jersey, Do Hereby Certify
That the foregoing is a true and correct copy of
all the records in the case of A. Hollander &
Son, Incorporated, plaintiff, vs. Daniel Ruder,
defendant, together with a copy of the judgment
record entered in Book 100, Circuit Court Judg-
ments, page 465, and the same is taken from and
compared with original copies of all the records
and as the same now remains on the files of said
office.

In Testimony Whereof, I have
hereunto set my hand and affixed the
(sea 1) official seal of said Court and County
at Newark, N. J., this 22nd day of
July, A. D. 1026.

JOHN H. SCOTT,
Clerk.
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Opening.

ESSEX COUNTY CIRCUIT COURT.

November 2, 1925.

A. Hollander & Son /
Vs \) Action
' /7 ai Law.
Daniel Ruder. \

Before Hon. Worrall F. Mountain, <., and a
jury.

For the plaintiff appear Bilder & Bilder (by
Walter J. Bilder).

For the defendant appears Benjamin F. Jones.
A jury is called and sworn.

Mr. Bilder opens for the. plaintiff.

Mr. Bilder: 1 ask leave to file an amended
complaint, in which I add one count. The cause
of action is one by the plaintiff against the de-
fendant, who took plaintiff’s goods for trans-
portation from Newark to Long Branch and a
certain item was lost in transit. The plaintiff
charges the defendant as being a common carrier
in the only count in the complaint originally. I
desire to amend by adding another count charg-
ing the same facts, but not alleging the defend-
ant is a common carrier, but charging him as a
bailee. I served my adversary about ten days
ago.

The Court: Is there any objection?

Mr. Jones: The amended complaint sets up a
cause of action based on negligence, and that, of
course, is a tort action, and if it is sought to

charge the defendant with responsibility on the
ground of negligence—

3Q
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Opening.

The Court: I understand the amended com-
plaint sets up a bailment?

Mr. Bilder: That i1s all.

The Court: Is there any objection to the
amendment ?

Mr. Jones: I have no opportunity to file an
answer unless the Court allows a verbal answer
to be filed at this time.

The Court: I will allow you to do that, of
course. That is a substantial right you have.

Do you want to file a general denial to the
second count of this amended complaint?

Mr. Jones: Yes.

The Court: Were you served with a copy of
it?

Mr. Jones: Yes.

The Court: Then, you wish to file a general
denial to the second count of the amended com-
plaint?

Mr. Jones: Yes, your Honor.

Mr. Jones opens for the defendant.

Mr. Bilder: I desire to move to strike out

the first separate affirmative defense in defend-
ant’s answer.

I take it that will be treated in reference to
the first count in which the defendant is charged
as a common carrier. The defendant’s affirma-
tive defense is that a contract was entered into
between the plaintiff and the defendant whereby
the defendant was to be exempt from liability
for loss, and I move to strike that out on the
ground that under the law a common carrier is
not permitted to exempt himself from liability
for loss of goods.
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Louis Richeimer, direct.

The Court: I will deny your motion. You
may have an exception.

Plaintiff’s counsel prays an exception to this
ruling of the Court.

Exception noted as ground of appeal.

LOUIS RICHEIMER, sworn in behalf of the
plaintiff.

Direct examination by Mr. Bilder.

Q On January 21, 1919, by whom were you
employed? A A. Hollander & Son.

Q In what capacity? A Receiving and ship-
ping clerk of raw skins.

Q What business was A. Hollander & Son in
at that time? A What is that?

Q What business was A. Hollander & Son
in at that time? A Fur business.

Q What parts of the fur business? A All
kinds, all kinds of skins.

Q Fur dyeing? A Fur dyeing and fur dress-
ing.

Q In the conduct of their business did they
buy and sell furs or just dye and dress? A
Dyeing and dressing.

Q Whose furs did they generally dye and
dress, their own or other persons’? A Other
merchants’.

Q Belonging to third persons? A What is
that?

Q I say belonging to third persons? A Sec-
ond persons.

Q Furs belonging to others? A Yes, sir.

Q None of their own? A None of their own.

Q How long have you been in that position?
A Twenty-five years.

10
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Lowis Richeimer, direct.

Q Do you know a man named Robbins, who
is now in court? A Yes, sir.

Mr. Bilder: Mr. Robbins, stand up
please.

?

(A man arises in the audience.)

@ Q Do you recognize this man? A Yes, sir.
Q Do you recall seeing him on January 21,
19192 A Yes, sir.
Q Where? A By Ruder’s truck.
(Q By Ruder’s truck? A Yes, sir.
Q Where? A 1In front of the stockroom.
Q What stockroom? A A. Hollander &
Son’s stockroom.
Q Did you have any business with him on
oo that date? A Loading the skins for Long
Branch.
Q Whose truck was it? A Ruder’s.
Q The defendant in this case? A Yes, sir.
@ What was this man’s connection with that?
A As far as I know?
Q As you saw him there? A Yes, sir.
Q Did you see him there? A VYes, sir.
Q Was he in charge of that truck? A Yes,
sir,
30 Q Had you had dealings with him before
then? A Yes, sir.
Q How often? A From eight to twelve
times, '
Q On each occasion was he in charge of that
truck? A Yes, sir.
Q On each of those occasions what was your
dealing with him? A He signed my receipts
before he left the place.

Q What did he do? A THe watched the load-
40 1ng of the truck.
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Louis Richeimer, direct.

Q On each of these occasions what was done
in connection with the truck by you and the
others down there? What was going on? A
Loading skins for our branch factories.

Q For each? A Yes, sir.

Q On this truck? A On this truck; yes, sir.

Q Robbins was in charge of it each time? A
Yes, sir.

Q On «January 21st what did you put on that
truck? A Ten bales and one bag.

Q Did you see the stuff go on? A Yes, sir.

Q Was Robbins there at that time? A Yes,
sir.

Q What about this bag of skins; did you
see that go on? A Yes, sir.

Q Where was that put? A About the cen-
ter of the truck on top of the bales.

Q Is there a difference in appearance between
that bag and the bales? A Yes, sir.

Q What is the difference? A A Dbale is
planked and a bag is any shape.

Q Did a bale have more in it than a bag? A
Yes, sir.

Q Is a bag lighter than a bale? A Yes, sir.

Q Very much lighter? A About half.

Q Who else was there while that stuff was
being put on the truck? A Mr. Geller.

Q Who was he working for at that time? A
A. Hollander & Son.

Q What connection did Geller have with your
work? A Assistant superintendent.

Q What did Robbins do with you in connec-
tion with that load of skins you put on? A
Signed my receipt.

Q What kind of a receipt was that? A On
yellow paper.

Q What was on it? A The slip number, the
bag number.

10
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Louis Richeimer, direct.

Mr. Jones: 1 object.
The Court: Sustain the objection.

Q Where is that receipt now? A Lost.

Q When is the last time you saw 1t? A
April, 1919.

Q April, 19197 A Yes, sir.

Q How do you fix the time of April, 1919, as
the last time you saw it? A Because I signed
an affidavit of that.

Q Of when this was shipped? A Yes, sir.

Q Is this the affidavit you refer to? A Yes,
sir.

Q Was the receipt before you when you ex-
ecuted that affidavit? A Yes, sir.

Mr. Bilder: I offer the affidavit in evi-
dence.

Mr. Jones: 1 object.
The Court: Sustain the objection.

Mr. Bilder: I ask to have the affidavit
marked for identification.

(Same 1s marked P. 1 for identification.)

Q What was on that receipt? A The slip
number.
30

Mr. Jones: 1 object.
Tl(}/e Court: Sustain the objection.
(0]

Q Have you made a search for that receipt?
A Yes, sir.

Q In whose charge was that receipt? A In
the office.

Q What office? A A. Hollander & Son.

Q Bid you make any search in that office for
40 that receipt? A Yes, sir.
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Louis Richeimer, direct.

Q Did you attempt to find it! A Yes, sir.

Q Did you look every place it may have been
throughout the files”? A Yes, sir.

Q What was on that receipt? A The bale
numbers, slip numbers, customer’s name and
amount of skins.

Q Was there a reference to this one bag of
muskrats on that receipt?

Mr. Jones: 1 object.
The Court: Sustain the objection.

Plaintiff’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.
Q Who signed that receipt?
Mr. Jones: 1 object.

Q (By the Court.) Did you see him sign it?
A Yes, sir.

Q (Question read.) A Robbins.

Q (By Mr. Bilder.) The man who just stood
up in court? A Yes, sir.

Q What was done then with the receipt after
it was signed? A Filed up in A. Hollander &
Son’s office.

Q Was any copy of that receipt made? A
Yes, sir.

Q Who kept that? A Robbins.

Mr. Bilder: Have you that, Mr. Jones?

Mr. Jones: The defendant never had a
copy of any receipt and it never was in his
possession, or a copy of same.

~Q You say Robbins kept that copy? A Yes
sir.
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Louis Richeimer, cross.

Q When did you give him that copy? A The
middle of January.

Q When, with reference to giving him the
goods, did you give it to him! A  When he
took the load.

Q Where were those goods directed to go to!
A Long Branch.

Q Did you see them finish loading that wagon
with everything on it on that occasion! A Yes,
sir.

Q When you had given Bobbins goods before
did you get any receipts! A Yes, sir.

Q Did you always get a receipt! A Yes,
sir.

Q Signed by Robbins! A Yes, sir.

Q Did you see the skins that were put into
that bag, that one bag of muskrat skins! A
Yes, sir.

Q Were they put in in your presence? A
Yes, sir.

Q By whom! A Mr. Geller.

Q What can you say about the grade of
quality of those skins! A Prime and selected.

Q With reference to all the 1,000 skins that
were in that bag! A Yes, sir.

Cross examination by Mr. Jones.

Q Who loaded those skins on the truck! A
Mr. Geller.

Q Did you help him! A No, I stood there.
Q Mr. Geller put all the skins in himself, did
he! A No, with a few men.

Q They were all employees of Hollander &
Son! A Yes, sir.

Q They did all the loading! A Yes, sir.
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Louis Riclneimer, cross.

Q After the truck was loaded what happened
to the truck, did they close the back doors and
tie it up? A It didn’t have any back doors.

Q The truck did not have any back doors?
A No, sir.

Q Are you sure about that? A Yes, sir.

Q You are just as sure of that as you are
that they put the eleventh bag in there, aren’t
you? A Yes, sir.

Q When did you first hear that this bag was
lost? A That afternoon.

Q Then, what did you do when you heard
it was lost; what did you do? A A. Hollander
& Son told me to make a search for it.

Q You made a search through the factory?
A  Yes, sir.

Q How long did that search last? A About
a day.

Q You made a thorough search of the fac-
tory? A Yes, sir.

Q To see whether you had been mistaken
about putting the bag on? A Yes, sir.

Q Then, what other search did you make
beside searching the factory? A None at all

Q Didn’t you send word to your other plant
to search and see if that bag was not there? A
No, sir.

Q Where was the plant you were shipping
clerk at? A East Kinney street.

Q You have a plant on Johnson street? A
Yes, sir.

Q Have one there now? A Yes, sir.

Q Did you have a search made at the John-
son street plant? A Yes, sir.

Q What was your idea of asking this man
Robbins to sign a receipt? A I never let any

merchandise leave my door unless I got a re-
ceipt.
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Louis Richeimer, cross.

Q Isn’t it a fact that Hollander & Son had a
man on the truck with Robbins? A Yes, sir.

Q Isn’t it a fact that every time Robbins, or
any truck that belonged to Ruder was used by
A. Hollander & Son they put a man on the
truck? A Yes, sir.

Q As a matter of fact, didn’t you have a
receipt signed by the man who went with Rob-
bins? A No, sir.

Q Are you sure about that? A Positively.

Q Wasn’t it because the fellow who went
with Robbins on this day could not write very
good that you got Robbins to sign this receipt?
A No, sir; none of our men sign receipts.

Q Wasn’t Robbins your man? A No, he
was Ruder’s man.

@ Wasn’t he hired by A. Hollander & Son?
A Yes, sir.

Mr. Bilder: 1 object as calling for a
conclusion of law, and this examination can-
not go beyond the scope of the direct ex-
amination.

The Court: There is no objection to his
telling us who Robbins was hired by.

Q You told Robbins wdiere to go, didn’t you?
A Yes, sir.

Q You gave him express instructions as to
what to do? A No, sir; just told him to sign the
receipt and check it off and see what i1s on the
truck.

Q Didn’t you tell Mr. Robbins where to go
with this truck? A Told him to Long Branch.

Q Didn’t you tell him what to do after he
got there? A No, sir.

Q Didn’t you tell him to go in and back his

*n anc® have the goods unloaded and get
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Louis Richeimer, re-direct.

another load and bring it back to Newark? A
No, sir.

Q That is what he did, isn’t it? Didn’t you
tell Robbins what to do after he left Newark?
You told him to go to Long Branch? A Yes,
sir.

Q That i1s all you did tell him to do? A
Yes, sir.

Re-direct examination by Mr. Bilder.

Q When you made this search, did you make
that of your own accord? A No, sir.

Q Whose idea was that? A The company'’s,
A. Hollander & Company.

Q How did that search come to be made?
A On account of the bag being lost.

Q Did Mr. Ruder have anything to do with
having that search made? A He must have had.

Mr. Jones: I object to that and ask that
the answer be stricken out.

The Court: Strike it out.

Q Who was it that told you to make that
search? A I think it was Mr. Fenuk.

Q (By the Court.) Did you tell your em-
ployers you had seen this bag put on the truck?
A  Yes, sir.

Q In spite of that information, they wanted
you to make a search? A Yes, sir.

Q (By Mr. Bilder.) Didn’t you have a re-
ceipt at the time the search was made? A Yes,
sir.

Q Did you show that to your employers? A
Yes, sir. I told them, “ There is no use to make
a search—-
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Louis Richeimer, re-cross—re-direct.

Mr. Jones: Never mind what yon told
them.

Q Were you ever present when Mr. Ruder
was shown that receipt with this one bag of
muskrats specified on it? A No, sir.

Q You were, not present? A No, sir.

Q Was that bag found in that search? A
No, sir.

Re-cross examination by Mr. Jones.

Q Wasn’t that search made because the man
who was with Robbins, Hollander’s man who
was with Robbins, told you that the bag never
could have been lost, that he was there all the
time? A The man never told me, because 1
wouldn’t understand him if he did. He didn’t
speak English.

Q You didn’t understand that? A No.

Q Didn’t he tell you in broken English? A
He couldn’t even speak broken English.

Re-direct examination by Mr. Bilder.

Q This man who is referred to as being on
the truck, why was he sent on that truck?

Mr. Jones: 1 object.
The Court: I will admit it.

A In case there was a breakdown, or some-
thing, and Mr. Robbins had to go for assistance,
someone would be there to watch the truck.

Q Did Robbins ever have a helper on that
truck? A No, sir.

Q No one with him? A No, sir.

Q Is that a motor truck? A Yes, sir.
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Sam Geller, direct.

Q Is it a pretty big one? A Yes, sir.

Q Had you ever spoken to Ruder about why
lie did not have a helper on that truck? A No,
sir.

Re-cross examination by Mr. Jones.

Q Did you give this man that went with Rob-
ins that day, did you give him instructions as to
what he was to do in case of helping? A No,
Sir.

Q Why did you say he was sent in case of
helping in a breakdown? A Why?

Q Yes, if you don’t know. A He knew what
to do.

Q How do you know? A Because I know
he knew what to do.

Q Is that the best answer you can give to
that question? A Yes, sir.

.Q Did you have a conversation with him
about 1t? A No, sir, I didn’t talk to him.

Q Did anyone else talk with him? A Yes,
sir.

Q Who? A 1 don’t remember.

Q Do you mean to say he was not put on
there for the purpose of watching and safeguard-
ing those goods and seeing that they reached
their destination? A Well, partly.

SAM GELLER, sworn in behalf of the plaintiff.
Direct examination by Mr. Bilder.

Q Where were you working in January, 1919?
A A. Hollander & Company.
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Sam Geller, direct.

Q What were yon doing? A In the stock-
room.

Q Did your work have any connection with
Mr. Richeimer’s work? A We were both work-
ing in the same department.

Q Do you know this man Robbins? A Yes,
sir.

Q Did you see him in January, 19197 A
Yes, sir.

Q At the Hollander & Company place in
Newark? A Yes, sir.

Q What was he doing there? A He was
watching them loading the truck.

Q Watching the loading of the truck? A
Yes, sir.

Q Was he in charge of that truck? A He
was the driver for the truck.

Q Did you have anything to do with the load-
ing of that truck? A We loaded the truck and
he was watching.

Q Did you personally take part in 1t? A
Yes, sir.

Q You helped? A 1 have three men.

Q Did you help? A Yes, sir.

Q Do you remember anything about a bag
of muskrat skins? A Yes, sir.

Q Did that go on that truck? A It was on
the truck; I put it on myself, on the truck.

Q Do you know what was in that bag? A
Yes, sir.

Q What was in it? A One thousand musk-
rat skins.

Q Do you know who put them in the bag?
A A man put it in and I helped him.

Q Did you see those skins as they went in?
A Yes, sir.



Sam Geller, direct.

Q What can you say about the grade or qual-
ity of those skins? A That was first quality;
I know from what house they come.

Q You say first quality? A Yes, sir; first
quality.

Q Were they what is known as selected
muskrats? A  Selected.

Q Did you see any paper or writing handed
between Robbins and Richeimer? A Yes, sir.

Q What did you see there? A I see him

sign a receipt—
Mr. Jones: 1 object.

A (Continuing.) —and give it to Louis Rich-
eimer.

Mr. Jones: 1 object to the question.

The Court: You may ask him if you
saw him sign a paper.

Q Did you see Robbins sign a paper? A
Yes, sir.

Q Did you see what was done with that pa-
per? A He handed it to Mr. Louis Richeimer.

Q The man who was just on the witness-
stand? A Yes, sir.

Q Was that at the time this stuff was loaded
on the wagon? A The stuff was all loaded.

Q The stuff was all loaded on then? A Yes,
sir.

Q When that paper was handed by this man
to Richeimer? A Yes, sir.

Q Did you see this man writing on it, Rob-
bins? A Yes, sir.

Q Had you seen Robbins before that time
down there? A Yes, sir.
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Sam Getter, cross.

Q About how many times, about! A A great
many times, seven, maybe eight times.

Q What was he doing the other days down
there? A Carting stuff to the branches.

Q Carting fur skins? A Yes, sir.

Q Was he in charge of this truck, this same
truck? A Yes, sir.

Q Do*you know where these goods were di-
rected to at that time in January when Robbins
took them? A Long Branch.

Q Is there any difference in the way a bag
looks from the way a bale looks? A Yes, sir.

Q What is the difference? A A bale is like
a square box, heavy, and a bag is light.

Q More loosely packed than a bag. A bag
was not packed as tight as a bale? A Not as
tight.

Q Did your bale contain fur skins also? A
Yes, sir.

Cross examination by Mr. Jones.

Q What was the value of that load that was
on the truck?

Mr. Bilder: I object.
The Court: Sustain the objection.

Q You are an expert on skins, aren’t you?
A  Yes, sir.

Q What kind of skins did you say were in
that bag? A Muskrats.

Q What kind of skins were in the bale? A
The same kind of skins.

Q The same quality? A They were differ-
ent qualities.

Q There were eleven bales? A Ten bales

40 and one bag.
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Sam Geller, cross.

Q What proportion, how many more skins
were in the bales than in the bags? A Some
bales they have 2,500 in a bale.

Q Some bales have 2,500 skins in? A Yes,
and some have 3,000 in a bale.

Q So, there were ten bales having an average
of 2,500 skins each? A Ten bales and one bag.

Q Yon put this bag in yourself? A Yes,
sir.

Q Did you put the ten bales in, too? A Yes,
Sir.

Q That 1s, you directed the men who were
shoving the bales in? A Yes, sir.

Q You loaded the truck? A 1 loaded the
truck; yes, sir.

Q When you got the bales all in did you put
this bag on top? A I put the bag on top of the
bales.

Q Then what did you do with the dashboard;
did you tie that up? A The bag was on top of
the. bales.

Q I say after you got the bag and the bales
in, then did you put the back dashboard up? A
I got nothing to do with that.

Q I didn’t ask you that. I said did you tie
up the load? A I put only the load on the
truck; I don’t tie it.

Q Who tied it? A The driver.

Q Robbins tied it? A Yes, sir.

Q Who helped him tie it? A He have an-
other man, but I got nothing to do with the tie-
ing, as soon as we get through loading I close
the door and go inside.

Q What door? A The gates where you are
loading the truck.

Q Then you go upstairs. Your office is up-
stairs? A No, downstairs.
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Sam Geller, cross.

Q It is below the platform level? A Yes,
sir.

Q That 1s where yon have these receipts
signed? A After he signed the receipt I closed
the door.

Q Where was he when he signed the receipt?
A Right by the door.

Q Are you sure he wasn’t downstairs in
your office? A Well, he didn’t was in the office,
only by the door, and when he was through load-
ing he signed the receipts.

Q How near complete was the loading when
you say he signed this receipt? A The load
was by the sidewalk.

Q How soon was the loading finished when
he signed the receipt? A The load was loaded
when he signed the receipt,

Q All of it? A All was loaded.

Q All except this bag? A This bag was on
the truck.

Q You threw this bag on before you asked
him to sign this receipt? A First we put on the
load and the bag was on top of the bales after
he signed the receipt.

Q Then you went away? A Then I closed
the door.

Q You did not see whether the goods were
tied up or not? A No.

Q You did not see whether the back door of
the van was closed? A He didn’t have a back
door.

Q It was an open van? A It was an open
van.

Q Didn’t have any dashboard? A Only a
tailboard.

Q It had that? A Yes, sir.
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Sam Geller, cross.

Q You do not know whether he raised that or
not, do you? A It was not raised up high; it
was a low tailboard.

Q I am asking you whether the tailboard
was put in position while you were there? A 1
got nothing to do; didn’t look for that.

Q You don’t know whether the goods were
tied in or the tailboard put up or not? A I
don’t know about why.

Q You say you saw Mr. Robbins, who was
the driver of the truck, several times? A Yes,
sir.

Q There were several occasions when he
brought a truck up there and did some work for
A. Hollander & Company? A Yes, sir.

Q He may have loaded sawdust occasionally?
A We haven’t anything to do with sawdust
only in the stockroom for the skins.

Q You saw him there with sawdust on his
truck, didn’t you? A Sawdust? Not in my de-
partment.

Q Did you see him there moving sawdust for
A. Hollander & Company? A Yes, sir.

Q He moved other things, barrels and things
of that kind, from different places? A Yes, sir.

Q Did he generally work between the two
plants or between the Newark plant and various
plants of A. Hollander & Company, didn’t he?
A The other stuff I got nothing to do with.

Q Your trucks were broken down at the time
you got this Ruder truck?

Mr. Bilder: I object, as the witness has
not testified on that subject, and second, it
1s immaterial and irrelevant.

The Court: Sustain the objection.
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JOHN ALBERTI, JR., sworn in behalf of the
plaintiff.

Direct examination by Mr. Bilder.

Q Where were you employed in dJanuary,
1919? A Long Branch Fur Dressing & Dyeing,
Long Branch.

Q Is that one of the Hollander & Company
places? A Yes, sir.

Q What were you doing there in January,
19197 A Receiving and stock clerk.

Q Do you recall seeing this man Robbins in
January, 1919? A Yes, sir.

Q What was he doing there? Where did you
see him? A 1 saw him at the Pearl street en-
trance.

Q In Long Branch? A In Long Branch.

Q What was he doing there? A In January,
1919?

Q Yes. A He brought down a load of skins
from Newark.

Q Did he hand you any paper on that occa-
sion? A Yes, sir.

Q What was it? A Ten bales and one bag.

Q What was on the paper? A On the
paper?

Q Yes.

Mr. Jones: That is objected to.

Q What connection did the paper have with
the load he brought? A Why, it referred to
the load, the amount of bales and bag.

Q Did you check it up? A Yes, sir.

Q What did you find? A Ten bales, and one

40 bag short.
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John Alberti, Jr., cross.

Q Did you notify him about that? A Yes,
sir.

Q Was there any other bag in that lot be-
sides that one named in the list? A No, sir.

Q That bag itself was not on the load, was
1it? A No, sir.

Q Did you notify your employers of that
fact? A I notified the office right way.

Cross examination by Mr. Jones.

Q When Robbins arrived there, what did you
do with him? A What did I do with him?

Q Yes. A I saw the truck come in and I
came downstairs—the stockroom is upstairs—
and then Robbins and the other fellow they were
off the truck.

Q Standing alongside of it? A Yes, and
they opened the back and I started to check off
as the stuff came off.

Q Didn’t you give them a dollar and ask
them to go and get something to eat? A 1 did
not.

Q Who did? A They got it from the office.

Q Isn’t it a fact that Robbins and some other
fellow were both given a dollar to go off to a
lunch counter somewhere to get something to
eat? A I beg your pardon?

Q I say, isn’t it a fact that Robbins and
some other fellow were both given a dollar and
they went off to a lunch counter somewhere to
get something to eat? A After the stuff was
unloaded ?

Q No, before? A No, sir.

Q Did you untie the load? A Did I untie
the load?

Q Yes. A No, sir.
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Q Did yon take down the back dashboard or
tailboard? A No, sir.

Q When you got down there the tailboard
was down, was 1t? A No, sir.

Q Who'took it down? A One of my men.

Q Your men unloaded the stuff? A Yes,
sir* . .

Q After it was unloaded you called Robbins’
attention to the fact of this shortage and you
put on a load to go back to Newark? A He
was right there when I was unloading and I
checked off bale for bale and called his attention
to it.

Q You put on another load for him to take
back to Newark? A 1 didn’t.

Q Who did? A Some men down there.

Q That is all you know about it? A That’s
all.

ABRAHAM SMITH, sworn in behalf of plain-
taff.

Direct examination by Mr. Bilder.

Q What business were you in in dJanuary,
19197 A Buying and selling skins.

Q Did you deal in muskrat skins? A Yes,
sir.

Q Did you know what the market value of
selected, prime muskrat skins was on or about
January 21, 19197 A About $2.50.

Q I show you certain invoices and ask you
what they are. A The invoices show they were
bought from a man during January and Febru-
ary, 1919.

Q Muskrats? A Yes, sir.
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Daniel Ruder, (for plaintiff) direct.

Q According to this invoice of January 6,
1919, what did you pay for muskrats on that
date?

Mr. Jones: 1 object.
The Court: Sustain the objection.

Q Do you have any record of a purchase of
muskrat skins made by you January 6, 19197 A
Yes, sir.

Mr. Jones: 1 object as immaterial.

Cross examination waived.

DANIEL RUDER, sworn in behalf of the plain-
tiff.

Direct examination by Mr. Bilder.

Q You are the defendant, are you not? A
Yes, sir.

Q In January, 1919, this man Robbins was
in your employ, was he not? A Yes, sir.

Q Driving a truck for you? A Yes, sir.

Q How many trucks did you have in Janu-
ary, 19197 A We might have had four.

Q Auto trucks? A Yes, sir.

Q What were they used for? A Moving
furniture, or hired out by the day.

Q I say what were they used for? A Mov-
ing furniture and boxes and for hire by the day.

Q Tell me everything those trucks used to
carry, in January, 1919?

Mr. Jones: 1 object.
The Court: I will admit it.
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Daniel Ruder, (for plaintiff) direct.

A  What is the question?

Q Tell me every kind of merchandise and
goods those trucks used to carry in January,
1919? A Our specialty was moving furniture
and boxes.

Q Tell me every kind of merchandise or
goods those trucks used to carry in January,
19197 A When we worked for the Hollander
people ?

Q Just enumerate the kind and description
of goods, merchandise and property that used
to be carried on those trucks in January, 1919,
or about then? A We carted machinery and
fur and sawdust.

Q You carted anything you could get to cart
on them, didn’t you? A Not always.

Q What wouldn’t you carry on them? A
Well, we often turned a job down that didn’t
suit.

Q That what wouldn’t suit, the price? A
Well, the price.

Q What else? A What I mean, I say we
didn’t have to go to work unless we wanted to.

Q Who told you to say you didn’t have to
go to work unless you wanted to? A Nobody
told me.

Q Oh, yes, someone must have told you that.
A I don’t think so.

Q Well, but they did.

Mr. Jones: 1 object to that kind of a
question.

The Court: It is .rather argumentative.

Q What do you mean you didn’t have to go
to work unless you wanted to? Do you mean
someone was supporting you? A You don’t
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Daniel Ruder, (for plaintiff) direct.

have to go to work if yon don’t want. We don’t
have to truck if we don’t want to.

Q Nobody told you to say that? A No, sir.

Q What connection has that with this case?
A It is up to you,* you are asking the ques-
tions.

Q Do you remember refusing to carry any
goods? A We often refused.

Q Why? A Because we didn’t just want the
job.

Q The price didn’t suit? A Sometimes the
price, and there is other conditions.

Q What other conditions? Do you remem-
ber? Tell me some of the people who used to
be your regular customers. A Our regular cus-
tomers ?

Q Yes. A Well, we carted for Hollander,
American Tobacco Company and O’Connors
occasionally; you mean about that time?

Q Yes. Any customers you had? A  Oh,
we moved about fifteen families every day.

Q I mean aside from the families? A We
didn’t do much of this other kind of work.

Q You did not? A No, sir.

Q Have you your books here? A I haven’t
any books.

Q Didn’t you keep books in January, 1919?
A Just a piece of paper.

Q A piece of paper? A Yes, just a small
book.

Q Was it a book or a piece of paper? A
Not a regular book. Well—

Q It had some covers on it? A You call it
a book then.

Q It had covers, didn’t it? A Just a cheap
book.
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Daniel Ruder, (for plaintiff) direct.

Q I am not asking you how much it cost.
You had a book. A Well, you might call it
that.

Q It had covers on it and sheets bound to-
gether, didn’t it? A (Witness pauses.)

Q Don’t be afraid to say so. A Just a com-
mon—like a loose-leaf, we had.

Q A loose-leaf system? A No, we didn’t
have no system; we have no bookkeeping sys-
tem.

Q I didn’t ask you whether it was a good
bookkeeping system. Did you have a book? A
We had some way of marking down what we
done every day.

Q Did you have a book? A Yes, but I
didn’t save it.

Q I didn’t ask you whether you saved it?
You had a book? A Well, we had pads of paper,

Q What are you afraid of? A You ain’t
scaring me.

Q You had a book, didn’t you? A No; we
might have had a pad.

Q You didn’t keep what you had? A That’s
it.

Q You used to send out bills? A Yes, sir.

Q To all your customers that you used to
cart for? A They are pretty nearly all cash
for us.

Q They were? A Yes, outside of Hollander
& Company. We would send them a bill and
they would send us a check and the records
went.

Q Name me all the people you can remember
who you were doing trucking for at that time.
A It is six years ago.

Q You named O’Connors. A Yes, sir.
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Q American Tobacco Co. A Yes, sir. 1
don’t think we were carting for the tobacco com-
pany at that time; I think that was before that.

Q You were in the trucking business, weren’t
you? A Trucking and moving.

Q You had four trucks? A Three or four
trucks, yes, sir.

Q You got paid for trucking? A You
couldn’t do it for nothing.

Q You gof paid for your trucking? A Yes,
sir.

Q You have a receipt book, don’t you? A
A receipt book?

Q Yes or no. A No.

Q You have no receipt book? A No.

Q In January, 19197 A No, sir.

Q Do you remember being examined in this
case before? A Yes, sir.

Q Do you remember being asked the ques-
tion? A Do you remember you examined me.

Mr. Jones: 1 object to using any previ-
ous examination of this case.

Q Do you remember being asked this ques-
tion?

The Court: Was this a question in an
examination before trial?

Mr. Bilder: Yes, I have the stenographer
here with his original transcript.

The Court: I will admit it.

Q Do you remember being asked the ques-
tion—

The Court: First of all I think it is fair
to call his attention to the circumstances
under which the examination took place.
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Daniel Ruder, (for plaintiff) direct.

Q Do you remember being subpoenaed to
appear before Herman Winarsky, a Supreme
Court examiner, on February 5, 1924, at 790
Broad street? A Yes, sir, at your office.

Q Do you remember being questioned with
reference to this transaction? A Yes, sir.

Q Do you remember being asked, “Q You
did not, in your business, use trucking receipts
for goods to be trucked? A You mean for a
day’s work? Q Well, I mean trucking receipts
for trucking work. Did you have any printed
receipts? A That 1s, the printed form when
we deliver small packages for goods entrusted
in our care? You had receipt forms? A We
had a receipt book.” A I think you are wrong
on that.

Q You did not say that? A No, sir.

Q Do you think you did not, or are you posi-
tive you did not? A I am pretty sure I did
not say that, because we didn’t have no receipts.

Q You saw this receipt, didn’t you, in the
Hollander & Company place after they told you
the goods were lost? A I never saw the re-
ceipts.

Q Did you see that receipt? A No, sir.

Q After Hollander & Company told you the
goods were lost? A No, sir.

Q Didn’t you, on the occasion of that same
examination before Mr. Winarsky, testify as
follows: “ Q Did you ever see the receipt?” A 1
saw the receipt; yes, sir.” A I think you added
on to that.

Q I added that answer? A I never saw the
receipts.

Q Do you say I added that answer? A I
say I never saw that receipt you are talking

46; about.
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Q You deny you said before Mr. Winarsky
you had seen it? A I never saw it.

Q You deny that you said you had seen it,
before Mr. Winarsky? A Yes, I will have to
deny it, because I never saw it.

Q What did you carry for the tobacco com-
pany? A Cigars and tobacco.

Q Where did you take 1it? A Well, we
worked on different railroads.

Q You would cart it to the railroad? A Yes,
sir.

Q You would go pretty often for the tobacco
company? A Every day.

Q What did you carry for O’Connors? A
Well, that was mostly furniture and boxes.

Q Where would you carry it to? A From

New York and around the city here; wherever
he wanted us to go.

Q O’Connor would direct you where to de-
liver? A  Sure.

Q You mentioned someone else you carted
for? A Who was it? 1 forget.

Q You mentioned O’Connor and the tobacco
company and someone else. Can you remember?
A good customer you used to do a lot of work
for? A We don’t have many regular cus-
tomers; it was all chance work with us.

Q You get a telephone call, and so forth? A
Yes, sir.

Q And go out with the truck? A Yes, sir;
that’s it.

Q Do you always have a truck around there
ready to go out and answer phone calls? A Not

always. At times we have two or three and at
time we haven’t any.
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Herman Winarshy, direct.
Cross examination by Mr. Jones.

Q In other instances where you do any work
you make a contract for the job? A In this
particular case we didn’t.

Mr. Bilder: I object. I did not examine
as to this particular case. I made a gen-
eral examination.

Q Do you mean to say you did not have an
agreement with Hollander & Company as to how
much per day you would get for it? A If you
want to know just how Hollander & Company
hired us I will tell you.

Mr. Bilder: 1 object.
(Withdraw the question.)

HERMAN WINARSKY, sworn in behalf of
plaintiff.

Direct examination by Mr. Bilder.

Q You are a Supreme Court examiner of the
State of New Jersey? A I am, sir.

Q How long have you been such? A Since
1921.

Q Appointed as such by the New Jersey Su-
preme Court? A 1 have.

Q You are a court stenographer, are you?
A  Yes, sir.

Q How long have you been a court stenog-
rapher? A 1918—seven years.

Q Have you with you the original transcript

of testimony taken before you on February 6,
1924? A 1 have.
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Herman Winarslcy, cross.

Q Being the testimony of Daniel Ruder? A
Yes, sir.

Q At which time Mr. Benjamin F. Jones,
counsel sitting at this table, was present? A
Yes, sir.

Q And Mr. Ruder, sitting at this table, the
defendant, was present? A Yes, sir.

Q Was Mr. Ruder sworn? A Yes, sir.

Q Did he testify? A He did, sir.

Q Look at your notes and see whether you
find the following question asked of Mr. Ruder
by me, “Q You did not, in your business, use
trucking receipts for goods to be trucked? A
You mean for a day’s work?” Do you find that?
A That question and answer are both here.

Q A further question. “Q Well, I mean
trucking receipts for trucking work. Did you
have any printed receipts? A  That is the
printed form what we deliver small packages
for goods entrusted in our care.” A Both
answer and question are both here.

Q “Q You had receipt forms? A We had a
receipt book.” A Yes, sir.

Q Do you find this further question, “ Q Did
you ever see the receipt?” A Yes, sir.

Q “A I saw the receipt, yes, sir.” A The
question and answer are both here.

Cross examination by Mr. Jones.

Q You say you are. a stenographer? A Yes,
sir.

Q Did you submit the transcript of this testi-
mony to Mr. Ruder after you took it? A Not to
Mr. Ruder directly; no, sir.

Q You did not get his signature to the tran-
script after you wrote it out? A No, sir.
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Herman WinarsUy, re-direct—re-cross.

Q You have never made a mistake in your
taking notes? A I wouldn’t say that.

Re-direct examination by Mr. Bilder.

Q Did you ever make a mistake in this par-
ticular case? A I don’t believe I did.

Q Are you sure you did not? A I am posi-
tive I did not.

Re-cross examination by Mr. Jones.

Q Are you willing to swear you did not make
any mistake in the transcription of these notes
that have been read? A In this transcription;
yes, sir.

Q The taking of them down? A I remem-
her hearing the questions asked and the answers
given and I recorded them accurately as I heard
them.

Q You think you did. You do not know if
you did? A Well—

Q You do not remember Mr. Ruder making
those statements? A I can’t remember now,
but I wrote those things.

Re-direct examination by Mr. Bilder.

Q Those original notes are in your hand; you
wrote there? A Yes, sir.
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DANIEL RUDER, recalled in behalf of the
plaintiff.

Direct examination by Mr. Bilder.

Q Hollander & Son paid you for the work
done on January 21, 19197 A They always paid
their bill.

Q That was the job Robbins was on? A Yes,
they don’t owe us a penny.

Cross examination by Mr. Jones.

Q How much did they pay you for that job?
A It was so much a trip.

Q Plow much did they pay you? A Thirty
dollars.

Q That was the agreed price? A We got
thirty-five dollars, but they cut us down to thirty
dollars.

Q You agreed to take thirty dollars? A Yes,
we were anxious to go to work.

Plaintiff Rests .

Mr. dJones: I respectfully ask that the
complaint, so far as the first count is con-
cerned, be stricken out on the ground there
is no evidence to show that the defendant
was a common carrier.

The Court: I do not think I can do that.
Mr. Ruder testified that he was in the truck-
ing and moving business and that he moved
for certain people and that some of his work
was chance work, and if he got a telephone
call he would go out with the truck. It is
true that would constitute a common carrier,
as a matter of law, but whether Mr. Ruder
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Darnel Ruder, (for defendant) direct.

comes under the definition of a common car-
rier is a question of fact.

I will deny the motion.

Defendant’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

Mr. Jones: 1 respectfully move for a
non-suit on the ground there is no evidence
to show liability on the part of the defend-
ant as charged in the complaint.

(Argument.)

The Court: I wdll have to deny that mo-
tion, because if the jury finds that the de-
fendant was a common carrier they will find
he was the insurer of the goods, and if they
find he was a bailee, then they would test
his action by whether or not he had used
reasonable care.

I will deny the motion.

DANIEL RUDER, defendant, recalled in his
own behalf.

Direct examination by Mr. Jones.

Q You have already testified that you are
the defendant in this case? A Yes, sir.

Q Do you remember the circumstances under
which you rented this truck to Hollander & Son?
A  Yes.

Mr. Bilder: I object to the question as
leading.

Q (By the Court.) Do you remember the
circumstances by which you sent the truck up
there to get these skins? A Yes, sir.
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Daniel Ruder, (for defendant) direct.

Q Tell us about that. A Well, you mean
when Hollander & Company first hired the truck;
how we come to work for Hollander & Company?

Q Yes.

Mr. Bilder: That was not the question.

Q (By the Court.) That particular day you
sent the truck up there how did you come to do
it? A We worked there before that day.

Q (By Mr. Jones.) On previous occasions
you had made arrangements in regard to the
trucking ?

Mr. Bilder: 1 object as leading.
The Court: I will admit it.

Plaintiff’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

Q On previous occasions you had made

arrangements in regard to Hollander & Com-
pany?

Mr. Bilder: 1 object as—

The Court: How did you happen to send
the truck up there that day?

The Witness: We worked there before
and sent the truck over. They didn’t hire
us just that day; we had worked before that.

Q (By Mr. Jones.) Did you have an under-
standing and agreement before that as to the

work to be done? A When they first hired the
truck.

Q Was that arrangement entered into at that
time in force on the day in question? A 1
thought it was.
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Daniel Ruder, (for defendant) direct.

Q Well, was 1t? A Yes, we had no other
contracts.

Mr. Bilder: 1 object. Let ns have the
facts.

(Argument.)

Q (By the Court.) How did you come to
send your truck up that day! A We had worked
there before and a truck used to go with Rob-
bins and take his orders every morning. I would
say, “ Does Hollander want you?” and he would
say, “Yes,” and I would go over to him.

Q (By Mr. Jones.) What arrangement did
you have with Hollander & Company about the
use of that truck?

Mr. Bilder: I object. The witness says
that when Hollander & Company wanted him
he would send his man up. As to this
transaction I have no objection.

Q (By the Court.) Tell us what arrangement
you had with Hollander & Company, if you had
any. A When they first started to hire the
truck?

Q What arrangement did you have? A A
man by the name of Fitzsimmons came over and
wanted to hire the truck without a driver and I
told him we didn’t hire the truck out that way
and then he went over and they telephoned to
send a truck with a driver and they were sup-
posed to pay so much a day for the truck and
driver, and our man didn’t have to do anything
outside of drive. Our man i1s always on the

wagon. Sometimes they had as high as four
men on the truck.
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Q (By Mr. Jones.) Who was Fitzsimmons?
A He worked for Hollander & Company.

Q He came down to yonr place? A He was
the first one that came down and hired the track
with a driver.

Q Then with whom did you make arrange-
ments as to the cost of the truck? A My son
went over there afterwards and made arrange-
ments.

Q You did not make the arrangements your-
self? A No, I heard him come over to our
place and ask for a truck without a driver and
I told him we wouldn’t hire a truck out that way.

Q Your arrangement with him was that you
had—how much were you to get for the truck?
A That was New York, $25 a trip.

Q $25 a trip to New York? A Yes, the first
few trips were to New York.

Q Then, did you go any other place for them?
A Yes, we went to Long Branch and Middle-
town and there is another plant in Plainfield.
Where is that other plant?

Q Don’t ask questions. Then, your arrange-
ments were what? What were you to get for
your truck? A I was supposed to get so much
a day for the truck and driver.

Q Would that depend on the distance? A
Yes. We got more from Middletown than to
Long Branch, because Middletown used to take
us pretty nearly twenty hours.

Q Did you have any conversation with a Mr.
Katz? A Not until after the bag was lost.

Q Did you have a conversation with Mr. Katz
after one of your Middletown trips? A 1 didn’t
bother a whole lot about it, because I always felt
their man was on the wagon and they were in
full charge and I knew I had a good man in
Robbins to drive the truck.
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Q What was your understanding or agree-
ment with Hollander & Son as to the use of the
truck?

Mr. Bilder: 1 oject.

The Court: Sustain the objection. It is
a question the jury has to decide.

Q Tell the Court and jury exactly what your
agreement with Hollander & Company was if
you had any understanding and agreement with
them?

Recess from 1 to 2 P. M.

Q Shortly before adjournment I asked you if
you had a conference with Mr. Katz, and I under-
stood you to say you had a conference after the
alleged loss of this bag? A Before and after.

Q Do you want to correct youj* answer if your
answer was it was after? A I had a conference
before this bale was lost and after.

Q That is the way you wish to make the
answer? A Yes, sir.

Q Tell the Court and jury exactly what that
conference was and what took place at that con-
ference ; who was present and what was said
with Mr. Katz, prior to the alleged loss of this
bag?

Mr. Bilder: 1 object.

The Court: Did it have anything to do
do with this action?

A  Yes, sir.
Q Answer the question. A My son drove the
truck to Middletown and in getting up there he

40 went over a couple of detours and when he got
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to the other end the man at the other end says,
“You are lucky you weren’t held up; there was
$40,000 worth of skins on this truck—"”

Mr. Bild*r: T object to that as hearsay.

Q (By Mr. Jones.) Do not tell what your
son said, tell what took place. A That is what
my son told me.

Q Tell what took place at this conference be-
tween Mr. Katz. Who is Mr. Katz! A He is
in the room here; he is the superintendent down
at the Hollander plant.

Q You had a conference with him! A My
son told me that there was $40,000—

Q dJust a moment. You had a conference
with him in regard to the subject matter of this
suit before the day on which the trip was made
to Long Branch! A I had a conference with
Mr. Katz before we ever thought of this bale.

Q Tell us what was said, what did you say,
and Katz! A When I heard there was $40,000
worth of stuff on the wagon I told Mr. Katz,
“We can’t work for you any more,” and he said,
“ All the goods are insured and we have our own
man on the wagon,” and he tapped me on the
back and I says, “ If you say it is all right, all

right, otherwise I can’t hire you the truck any
more.”

Mr. Bilder: I object to that on the ground
a common carrier cannot enter into a con-
tract exempting himself from a liability of
negligence and I ask that that be stricken
out.

The Court: I will not strike it out.

The Witness: If he was not liable 1
wouldn’t have hired the truck to him no
more.
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Daniel Ruder, (for defendant) cross.

Q After this alleged loss of this bag of skins
did you see Mr. Katz again? A Yes, the next
morning.

Q State what was said. A The whole lot of
us went up in the office, four or five, and one
man said the bag was on and one man wasn’t
so sure it was on, and the man who was riding
with Robbins, he was sure it was not put on;
he knew there was only the ten bags there; this
man Rubin, I think his name was.

Q He was there? A Yes, sir.

Q Mr. Katz was there? A Mr. Katz was
there, yes, sir.

Q And Hollander was there? A And Fenuk
was there.

Q And who else? A My son was there.

Q Your son Danny? A Yes, sir.

Q What did they decide to do at that con-
ference, if anything? A They tried to find out
where the bag went to and nobody seemed to
know and for two or three days thereafter they
looked over the Johnson street plant for the
bags that were supposed to have been put on
our truck.

Q Did you have any business dealings with
Hollander & Son after that? A Yes, we worked
for them afterwards; not long.

Q How long? A Maybe a couple of weeks,
three weeks; it may have been a month.

Cross examination by Mr. Bilder.

Q Your memory is a bit fresher this after-
noon, after lunch, than it was this morning? A
About the same.

Q It hasn’t been refreshed any during the
lunch hour? A No, sir. I myself started to
think over things; it is six years ago.



59
Daniel Ruder, (for defendant) cross.

Q Yon started, to think well during the noon
hour? You hadn’t been thinking so well this
morning. You may have had another conference
with Mr. Katz. A I only had the two, before
and after.

Q This morning you didn’t say anything
about having a conference with Mr. Katz before?
A No, this morning you got me mixed up.

Q I did, when Mr. Jones was asking you?
A  You kept picking on me.

Q Probably looking at you. Who i1s Mr.
Fitzsimmons you were talking about this morn-
ing? A John Fitzsimmons. Well, the Hol-
lander people knew him better than I did.

Q Who is he? A A driver I have employed
there now.

Q He is a chauffeur and drives the truck? A
At times he does.

Q As far as you know does he do anything
else? A No, I don’t.

Q You said this morning he is the man who
first hired you to work for A. Hollander & Son?
A He didn’t do the hiring, he asked about a
truck.

Q Weren’t you asked this morning who did
you make your first arrangements with? A
No; Mr. Fitzsimmons was the first one that
came over and afterwards there tvas a telephone
conversation.

Q With whom? A I don’t know that.

Q When you testified this morning about a
man coming over and hiring a truck, you said
Fitzsimmons? A Yes, sir.

Q Do you say now that he was the first man
that made the original arrangements? A 1
would say he come to hire a truck and he came
to see about hiring a truck.
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Daniel Ruder, (for defendant) cross.

Q What did he say? A He wanted to hire
a truck without a driver. He spoke for Hol-
lander & Company and wanted to know if we had
a truck for the Hollander people to hire.

Q Did he say to you, “I am Hollander’s
representative. I am looking to make a general
arrangement with you for the hiring of trucks” ?
A 1 don’t think he was Hollander’s real repre-
sentative; he was only an errand boy, you might
say; I don’t think he had full charge.

Q He didn’t have full charge of the plant?
A No, he was only sent to look for a truck.

Q Did his truck break down that day? A
I don’t think any truck broke down.

Q On that day did his truck break down? A
I don’t know anything about that at all.

Q Who did you have your first talk with
about working for Hollander’s? A My son had
to do with that.

Q You did not? A No.

Q Are you sure of that? A Yes, I am sure
of that; but he didn’t have all.

Q Do you know how you first came to be
hired to work for Hollander & Son? A Well,
I do in a way, but I wasn’t there when they
called up on the telephone; I didn’t answer the
‘phone.

Q So the first hiring was by telephone, was
it? A No, first Mr. Fitzsimmons came and
asked about a truck.

Q Did he get a truck? A 1 wouldn’t say
they got a truck that day or not.

Q Did you send a truck in response to the
telephone message? A No; I think my son went
down and talked to someone there.

Q Your son is the first man who talked with
a representative of Hollander & Company about
your working for them? A Yes, sir.



Daniel Ruder, (for defendant) cross.

Q Are you sure of that? A Someone had
to hire the truck; I didn’t.

Q Do you remember testifying before Mr.
Winarsky on the occasion referred to this morn-
ing that you were the first man who went down
and talked to Mr. Katz about trucking for Hol-
lander & Sons? A I didn’t talk to Mr. Katz
until after the Middletown trip.

Q You did go over to see Mr. Katz about the
trucking work for Hollander & Son, did you?
A No, I went over to see Mr. Katz after we
came back from Middletown.

Q Never before? A No, I never bothered
before.

Q Did you have any talk with him before?
A 1 don’t think so.

Q Do you remember testifying as follows
before Mr. Winarsky: “ Do you know personally
how you came to truck for them? A They
called us up on the telephone and asked us to
come over to go to New York for them. Q You
have in mind now the first occasion you did
trucking for them? A Yes, sir. Q Did you
talk on the telephone on that occasion? A And
then I went over to see Mr. Katz.” Do you re-
member saying that? A No, I don’t; it 1is
quite a while ago, six or seven years.

Q Do you remember saying this last year
when you testified? A I am not so positive.

Q You won’t say you did not say that? A
I am not positive; I ain’t sure.

Q Do you remember me asking this ques-
tion, “ On that first occasion was any general
arrangement made with you or were you hired
for any particular job. A  They hired our
truck for the day to go to New York. That was
the first work we done for them, to bring over—
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Daniel Ruder, (for defendant) cross.

well, I suppose we would take a load over and
bring some back, whatever they had. Q. You
are speaking of the first job? A About the
first. Q That was a single hiring for a single
day? A Well, I don’t know whether it was
for a single day or not. @Q What arrangement
was made on that first occasion? A Well,
they simply hired a truck—maybe for that day.
Q When you speak of hiring a truck, what do
you mean by that—that they would furnish their
own chauffeur? A No, no; we would furnish
the truck and chauffeur and they would furnish
the men to do the loading and unloading and
take care of the goods. Q On that first trip did
you ride on the truck? A No, I think a son
of mine rode on the truck.” Did you son ride
on the truck the first trip? A I couldn’t say
that either. No doubt he was, but maybe he
wasn’t.

Q Do you remember I asked you this ques-
tion before Mr. Winarsky, “ Have you a sign on
your place? A Yes; I have plenty of signs.
Q What is the sign? Well, Ironbound Storage
and General Trucking.’”” Do you remember that?
A Well, there is signs down there, “ Ironbound
Storage.”

Q Do you remember answering and saying
that you had a sign on which included general
trucking? A I don’t think we used that word.

Q Will you deny you used that word? A 1
don’t know whether I did or not.

Q You won’t deny 1t? A I can’t say I said
it, or I won’t deny it. There is no sign down
there “ General Trucking” ; it is furniture and
boxes moved by us.

Q You say you had a talk with Mr. Katz
after your son got back from Middletown? A
That was before the bag was lost.
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Q How long before the bag was lost did that
conference take place? A It may have been a
month.

Q Might it have been more? A Yes, more
or less; I haven’t any record.

Q Do you remember in your testimony before
Mr. Winarsky saying you had a talk with Mr.
Katz three months before the bag was lost? A
Maybe I said three months. I don’t know how
long we worked for Mr. Hollander.

Q What do you say now? A It might have
been two months.

Q It might have been three? A Yes, sir.

Q It might have been three? A It is over
six years ago that this happened.

Q It might,have been three? A It might
have been two or three.

Q Do you remember being asked this ques-
tion, “ Did you make any personal arrangement
for this particular job? A No. When we
started to work we worked by the trip and made
no arrangements outside of talking to Mr. Katz
about three months before this thing happened.”
A It may have been two months.

Q “Q Did you talk to Mr. Katz about three
months before this thing happened?” A Yes,
sir. Q@ What about? A My son went to Mid-
dletown, New York, for the Hollander people,
and when we got up there the fellows started to
kid him.” That is the occasion you are just
referring to? A That’s it.

Q You remember saying three months there,
don’t you? A I may have said three months,
but it was six years when he cross examined me.

Q It might be a little less? A Perhaps.

Q What did you say to Mr. Katz on that
occasion? A I told Mr. Katz we couldn’t go to
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Daniel Ruder, (for defendant) cross.

work for him any more, with his $40,000 worth
of stuff; if we lost that much stuff I would be a
poor man. I told him I couldn’t go to work for
him any more unless he was responsible for the
goods, and he tapped me on the back and said,
“The goods are all insured and you are not
responsible.” He said, “ We have already got
our own man on the wagon.’’

Q After the goods were lost you had a little
talk down at the Hollander plant, you say? A
Yes, sir.

Q Who was present? A Mr. Katz and the
shipping clerk.

Q Mr. Richeimer. A I don’t know his name,
and that man with the book records and Mr.
Rubin and Mr. Fenuk.

Q And yourself? A Myself and my son.

Q Now, what was said to you on that occa-
sion? A I didn’t have a whole lot to say be-
cause I didn’t know where the bag went.

Q What did you go there for? A Well, they
called me up and told me there was a bag miss-
ing and told me if I would see him.

Q What did you say when you got there? A
They done most of the talking.

Q What did they say to you? A They were
talking among themselves. There was one man,
Fishkill Rubin, who said, “ The bag never went
on the truck.”

Q He said that to you? A He said that to
the Hollander people, half Jewish and half Ger-
man, and I understood the German part of it.

Q You understood him to say the bag never
went on the wagon? A That’s what he said.

Q Did you know that when you testified be-
fore Mr. Winarsky in February, 1924? A Yes,

I knew it, but didn’t happen to bring it out, I
suppose.
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Q Do you remember being asked, “ Who spoke
to you about the loss first on behalf of the Hol-
landers? A I am pretty sure it was Mr. Katz.
Q Do you remember what he said to you? A No,
I don’t. Well, I can tell you what happened up
there in the office. Q@ Was Katz present? A
Katz was present. Q You were saying about
what happened in the office. Do I understand
Mr. Katz was present? A Why, I met Mr. Katz
and we talked on the sidewalk.” A That 1is
wrong.

Q “Q Yes. A After the package was lost,
the next morning I met Mr. Katz and my son
and the man who was riding on the truck with
this Robbins—their employees, see? He was the
fellow with the big whiskers. He couldn’t talk
the English language; but they talked to him
there and from what I could understand my
driver only left the seat once to get a cup of
coffee, and he was only gone about two minutes,
and this Hollander man was on the truck all the
time. His name was Lubin, I think. He went
back home since; I don’t see him around any
more. @Q To Europe? A 1 think so. Q Tell
what happened in that conversation with Katz.
A With Katz upstairs? Q Yes. A Well,
Albert Hollander was there, too, and the ship-
ping clerk, and there didn’t appear to be any-
body sure that the package went on the wagon;
and they went downstairs looking for the pack-
age, and a few days after they went over to
Johnson street looking for the package to see if
it was around. There was nobody positive that
the package went on the wagon that morning in
the office.” Do you remember that’s all you said
about this? A Everything there is all right.

Q It is? A Yes, sir.
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Q Why didn’t you, then, tell us you under-
stood this man to say positively the package did
not go on the wagon! Didn’t you remember
that a year and a half ago! A No, I didn’t
just remember that, hut I remember him saying
something to the people that the package never
went on the wagon.

Q You knew that when you testified a year
and a half ago! A Yes, but I didn’t think
about it.

Q Yet you were being asked about everything
that pertained to that talk, weren’t you! A If
you had asked me about that I would have an-
swered you.

Q Didn’t you say, “ Well, I can tell you what
happened up there in the office,”’ and then go on
and tell all this! A All that happened in the
office; you got it right there.

Q You didn’t say, then, that Fishkill Rubin
had said he was positive this package did not
go on! A If you have no record of it, maybe I
didn’t say it.

Q Then you went on to testify, “Q Why
were you there! A Because they claimed the
package was lost! Q Were you asked any ques”
tions by Albert Hollander or anybody else there
representing A. Hollander & Son! A 1 think
Albert Hollander questioned all the men who
had to do with it, and I stood there and listened.
Once in awhile this fellow talked a German word
and I could understand him; I could just about
get that he said he didn’t leave the truck this
whole—” and then you broke off. Isn’t that all
you said on that occasion! A I don’t know,
but up in the office he said he was sure the pack-

40 aSe never went on the wagon.



67
Daniel Ruder, (for defendant) cross.

Mr. Jones: I object. I think all this evi-
dence should be put in in its entirety.

Q Do you remember testifying before Mr.
Herman Winarsky, a Supreme Court examiner,
on February 6, 1924, as follows: “Q Were you
asked any questions by Albert Hollander or any-
body else there representing A. Hollander & Son?
A T think Albert Hollander questioned all the
men who had to do with it, and I stood there and
listened. Once in awhile this fellow talked a
German word and I could understand him; 1
could just about guess that he said he didn’t
leave the truck this whole.—"”
off. Do you deny having so testified? A No
doubt that is right.

Q You have just now testified that you have
named all the persons, haven’t you? A I don’t
know whether I named all of them or not.

Q Who would you like to add now? A 1
got nobody to add.

and then you broke

Q You will stand on what you said before? A
Yes, sir.

Q You didn’t mention Mr. Albert Hollander
about his having been present, in your testimony
just now? A Well, there was a Hollander
present, but I ain’t so sure whether it was Albert
or not.

Q Just now when you were naming those
persons at this interview you did not name Mr.
Albert Hollander, did you? A I don’t know
whether I did or not. You have me a little con-
fused; I will admit that.

Q You didn’t mention Mr. Hollander. You
qust said that you gave the names of all those

who were present? A The only man I know
was Mr. Katz, by name.
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Daniel Ruder, (for defendant) cross.

Q You didn’t know the other fellows at all?
A No, the other fellow told me his name was
Senuk.

Q You knew when you came to court today
this man Rubin would not he here, didn’t you?
A 1 don’t know anything about it.

Q Didn’t you ask Mr. Richeimer the other
day, “Is Rubin around; will he be at the
trial?” A I never talked to that man until the
bag was lost and that was a few words that
morning.

Q Did you ask Mr. Katz the other day
whether Rubin would be at the trial? A No, I
did not.

Q You heard that Rubin went to Europe
years ago, didn’t you?

Mr. Jones: 1 object.
The Court: Sustain the objection.

Q Do you remember testifying as follows:
“Q You were saying about what happened in
the office. Do I understand Mr. Katz was pres-
ent? A Why, I met Mr. Katz, and we talked
on the sidewalk. Q Yes. A After the package
was lost, the morning I met Mr. Katz and my
son and a man who was riding on the truck with
this Robbins—their employees, see? He was the
fellow with the big whiskers; he couldn’t talk
the English language, but they talked to him
there, and from what I could understand, my
driver only left the seat once to get a cup of
coffee, and he was only gone about two minutes,
and this Hollander man was on the truck all the
time. His name was Lubin, I think. He went
back home since; I don’t see him around any
more< Q To Europe? A 1 think so.” A 1
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don’t know whether he went back home or not.
I don’t think so.

Q Didn’t you so testify! A Because I didn’t
know where the man went.

Q Do you deny you so testified! A I don’t
remember. I don’t know where the man went.

Q Didn’t you tell the Hollander people, the
employees of Hollander & Company and the per-
sons in charge of the place where you had this
talk, as you say, that they ought to look all
around the place to make sure the package was
not around! A No, the shipping clerk suggested
that, the man who claimed he put the bag on the
wagon.

Q He suggested that! A Yes, sir.

Q Are you sure of that! A Some of the
Hollander people suggested that and they looked
for three days.

Q Why did you just say that the shipping
clerk suggested it and now you say some of the
Hollander people suggested it! A Someone in
the office suggested it.

Q Why, a moment ago, did you say positively
it was the shipping clerk! A You know how
that 1is.

Q You thought it would be a good thing to
say! A It didn’t make any difference to me.

Q This case doesn’t make any difference to
you! A Well, sure.

DANIEL RUDER, JR., sworn in behalf of the
defendant.

Direct examination by Mr. Jones.

Q In 1919 were you working for your father!
A Yes, sir.
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Q Do you remember any negotiations or ar-
rangements that were made with the Hollander
& Company with respect to the use of the truck
and driver?

Mr. Bilder: I object as leading.

A Well, about that time a driver who worked
for Hollander by the name of Fitzsimmons came
around and wanted to hire a truck and it was a
bad day; I think it was snowing, and I told him
we didn’t have a driver around and I was the
only one there and I didn’t feel like working, and
he said, “We will take the truck without a
driver,” and I couldn’t let the truck go out like
that on account of the liability insurance and
someone telephoned from Hollander & Company
and I went over.

Q Who did you see, do you know? A I am
not sure. So, I went over there and I rented the
truck for three days for a trip to Long Branch.
We were carting machinery; no skins were on
then, and the reason Hollander hired our truck—

Mr. Bilder: 1 object.

Q What was said at the time? A  Their
little auto car broke down at Middletown and
they had nothing to work with.

Q How do you know this? A Because on
the way back we stopped in and were going to
tow it home, but I couldn’t, and the next day
we made another trip of machinery.

Q Go ahead and tell what your arrangements
were with Hollander & Company in regard to
the truck. Have you testified to all? A Yes,

sir.
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Q You say when your truck was first used
it was used to cart machinery. Did you ever
cart any sawdust? A Sawdust and parisite be-
fore we carted skins.

Q Parisite? A Parisite from Perth Amboy.

Q Do you recall a trip made to Middletown?
A Yes, sir.

Q What did you get for that trip? A Fifty
dollars.

Q Did you make arrangements in regard to
the payment of that amount before you made
the trip? A We got fifty dollars from Middle-
town, thirty dollars for Long Branch and thirty-
five dollars for New York and twenty-five dollars
for Somerville.

Q How was that price determined? What
was the determining factor in making that price?

Mr. Bilder: I object as immaterial and
irrelevant.

The Court: Sustain the objection.

Q Do you recall a conversation that your
father and you had with Mr. Katz after a trip
to Middletown? A Yes, sir.

Q Tell the Court and jury exactly the cir-
cumstances of that. A I took a load of skins
to Middletown, New York, and when I got up
there was pretty bad detour, only a single track.
We backed in and started to unload and the
superintendent of the plant in there said, “ You
were lucky you weren’t held up—

Mr. Bilder: 1 object to what was said at
Middletown.

Q This Middletown plant was a plant of Hol-
lander’s, wasn’t it? A Yes, sir.
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Mr. Bilder: 1 object to the witness an-
swering, because the witness has answered
another question.

Q (By the Court.) Tell us what was said to
Mr. Katz. A 1 have to tell you the first part
of it, your Honor.

The Court: I guess he cannot answer it.

Q I will reframe my question. Tell the Court
and jury the circumstances, all the circumstances

leading up to and including your conversation
with Mr. Katz.

Mr. Bilder: I object to that question as
being general and vague.

A I backed into Middletown and the superin-
tendent came out and said something about a
detour. He said, ‘‘It is a lucky thing you weren’t
istuck-up on that road.” I laughed and said,
“Why?” He said, “ Because the load is worth
$40,000.” I said, “ That won’t make any differ-
ence to us,” and I talked it over with my dad,
and he said to Mr. Katz, “ Was that man kid-
ding about the value of that load?” And he
said, “ No, it was worth that much,” and my dad
said that he couldn’t run a truck any more if
we are responsible, and he tapped my father on
the back and said, ‘‘Everything is covered with
insurance,” and we have nothing to worry about.
That was at the plant, and we walked down the
street, and I saw Mr. Albert Hollander and I
said, “ Is that all right what Mr. Katz said?”
He said, “ Yes, everything is covered by insur-
ance and we have our own man on there. All

40 you have to do is drive.”
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Q After the word came to your office that
this bag of skins was supposed to have been lost
did you and your father go up to Hollander’s?
A Yes, sir.

Q Next morning was that? A Yes, sir.

Q Tell us what took place. A We went up
there and went in the showroom, and this fellow
Louis was there and Charley Katz, and this fel-
low with the whiskers, and they talked it over,
talked about loading the truck. Well, there was
another fellow sitting there employed as a chauf-
feur for Hollander, and he stood there right
where the truck was loaded and said the thing
never went on, and this fellow with the whiskers
kept making motions with his hands that*the bag
was never put on and Louis was not so sure about
it. The shipping clerk he said to look through
that plant and the Johnson street plant and
maybe they would find it, and from there we
went up in the office, and Albert Hollander ques-
tioned a few of the men, and one fellow said,
“Yes,” and one said, “ No,” so they were not
sure whether the bag went on the truck or not.

Cross examination by Mr. Bilder.

Q You differ a little from your father, don’t
you, as to who said it never went on the truck?
A What was the question?

Mr. Jones: 1 object.
The Court: Sustain the objection.

Q You do not say it was Rubin that said that,
do you? A It was Rubin. I told you one or the

other; I told you one said “ Yes,” and one said,
[13 NO.”
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Daniel Ruder, Jr., cross.

Q Didn’t yon just say there was another
chauffeur standing up there—ryou didn’t name
him—and you said it was him. A He wasn’t
even in the conversation.

Q (Question read.) A The truck was not
right there; that was the day before that.

Q What was the day before? A When the
bag was lost.

Q Do you stand by the answer that it was
some other fellow said the bag did not go on?
A Lubin was there, but this fellow stood by the
truck when it was loaded, the day before.

Q Do you stand by your answer in which you
said there was some other fellow, there and that
this chauffeur said that he stood by the truck and
it didn’t go on? A The chauffeur broke in the
conversation.

Q So, you withdraw that answer; is that
right? A Yes, sir.

Q How did Lubin say it didn’t go on? A
Well, I can’t talk the way he talks so I can
tell you.

Q Did you question him and see, or was it
by gestures? A Well, that 1s when I had him
on the truck with me.

Q How did he say it to you? A 1 can’t talk
the way he talks.

Q How did you get the question from him
when he was saying it didn’t go on, by move-
ments or by word of mouth? A By movements
of his hands and movements of his mouth.

Q What was it he said? A 1 can’t remem-
ber.

Q What was it he said about the bag? A
He would point to the bag and keep shaking his
hands and shook his head like that (indicating).
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Q He held his hands out this way and shak-
ing his head, and what was he looking at? A At
another bag there.

Q You saw him looking at one out of a thou-
sand bags and he held his hands out this way
and shook his head and you interpreted that as
him saying that the bag did not go on? A Yes,
sir.

Q Did you say to one of the Hollander offi-
cers or someone representing Hollander there,
“Just look and see what Lubin is doing; he is
motioning that the thing never went on,” did
you say that? A No, sir.

Q Was your father with you when you saw
the other chauffeur there who stood up and said
it didn’t go on? A I don’t think so.

Q Where was the conversation at? A I told
you the chauffeur was there the day before
when the truck was loaded. The chauffeur was
already discharged by Hollander; he didn’t know
anything about it, the chauffeur.

Q What conversation are you talking of?
A I guess Mr. Katz can tell you the fellow’s
name who discharged him.

Q What conversation are you talking of at
which the other chauffeur was there? A This
other chauffeur who stood by the truck the day
before.

Q What other chauffeur do you mean? A
We will leave the other chauffeur out of it.

Q Now you want to leave him out of 1t? A
I told you that before.

Q When was this conversation that you say
took place between your father, and Mr. Katz
before the loss occurred? A When?

Q Yes. A The day after the Middleton trip.

Q About how long before the loss was that?
A T guess about two or three weeks.
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Daniel Ruder, Jr., cross.

Q About two or three weeks? A Yes, sir.

Q Wasn’t it as much as three months? A 1
don’t think so.

Q Where did that take place? A Over in
Hollander’s factory on East Kinney street.

Q How many times did you do trucking for
Hollander after that? A We worked a week or
two after that.

Q What was it that made you go around and
talk to Mr. Katz on that occasion? A Because
this fellow said something about liabilities of
$40,000.

Q Had there been a hold-up for $40,000?7 A
Yes, they had a few losses.

Q There had been a hold-up for $40,000? A
Not on our truck.

Q On any other truck? A Yes, sir, on

trucks they ran.
Q Who told you that? A I heard about it.
Q From whom? A Some of the employees.
Q Of Hollander & Son? A Yes, sir.
Q Where? A Around the factory.
Q What factory? A Why, Hollander’s fac-
tory.
Q In what city? A Newark.
Q Do you remember who it was told you

there was a $40,000 hold-up? A 1 didn’t say
$40,000; I said a loss; that’s what the superin-
tendent at Middletown said. I guess he was
held up.

Q You guess he was held up? A That’s it.

Q What did he say to you? A He said it
would be easy for a couple of stick-up men to
take that load; it was worth $40,000. I had no
idea the load was so valuable.

Q You had no idea that the load was so valu-
able? A No, sir, not until he said something
about a stick-up.
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Q 'When did you first start carrying skins?
Was this the first load of skins you carted for
Hollander? A No, sir; I think the first one
was at Middletown.

Q You carried at least ten loads of skins
before, didn’t you? A No, sir, we carted ma-
chinery.

Q How many loads of skins did you carry?
A 1 can’t guess.

Q Could you guess as many as half a dozen?
A Maybe.

Q You knew that was all fur? A They
used to mix it all up; sometimes they would
give me dye and sawdust and would put the
skins in front.

Q You would know skins when you saw them?
A You couldn’t tell unless you opened the bag.

Q You generally learned what you were car-
rying, didn’t you? A Yes, sir.

Q You knew whether it was sawdust or furs?
A Not unless you looked in the bag.

Q You never knew whether you were carry-
ing sawdust or furs? A Oh, you know the dif-
ference between sawdust and furs.

Q Was anyone else present at this conversa-
tion you had? A You mean before the bag was
lost?

Q Yes. A Mr. Katz and Mr. Hollander.

Q Did you think you would be responsible,
when you went around to Mr. Katz, for hold-
ups if you were held up? A No, sir.

Q That is why you went around to see him?
A Yes, sir.
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Millard Robbins, direct.

MILLARD ROBBINS, sworn in behalf of the
defendant.

Direct examination by Mr. Jones.

Q Where are you working now? A For a
company in Connecticut.

Q Connecticut? A Yes, sir.

Q In 1919 did you work for Daniel Ruder? A
Yes, sir.

Q Driving a truck? A Yes, sir.

Q That was your position, wasn’t it? A
Yes, sir.

Q That was your job? A Yes, sir.

Q Do you remember a job that took your
truck up to Hollander & Company’s? A Yes,
sir.

Q What time did you get up there in the
morning? A We got up there in the afternoon
around four or five o’clock; I can’t tell just the
exact time; it was around noontime I was in
Perth Amboy.

Q What? A It was around noontime I was
in Perth Amboy.

Q What time did you get to Hollander’s
place in Newark with the truck? A You mean
from Long Branch?

Q No. A You mean the first thing in the
morning ?

Q Yes. A Yes, sir.

Q Who did you take instructions from as to
what you were to do and where you were to go?
A The shipping clerk gave me the instructions
where to go.

Q Certain goods were put on the truck,
weren’t they? A Yes, sir.

Q By whom? A By their men.
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Q Did anybody ask you to sign a paper? A
Well, the superintendent asked me to sign, to
show I was there with the truck.

Q When did you sign the paper with respect
to the loading of the truck? A Sometimes we
signed before the load is on.

Q In this particular case, or whatever day it
was in January, was the load on when you were
asked to sign the slip of paper? A No, it
was partly loaded.

Q Where did you sign it? A I don’t remem-
ber.

Q Did you go upstairs or downstairs, or
where? A I think I signed it downstairs and
they took the papers up in the office.

Q Did you read the slip you signed? A No,
sir.

Q Did you have any authority from Mr.
Ruder to sign the slip? A No, sir.

Mr. Bilder: 1 object as incompetent and
irrelevant.

The Court: The question has been an-
swered.

Mr. Bilder: Then I ask that the answer
be stricken out on the same grounds.

The Court: The motion will be denied.

Q What were the instructions given to you
by this representative of Hollander’s you testi-
fied to, what were the instructions this particular
day? A My instructions were to take it down
there and their men would take the load off, and
bring it back, if they had anything, and just
drive the truck.

Q That is what you did? A Yes, sir.

Q Was there a tailboard on this truck? A
Yes, sir.
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Q Was the tailboard put in place after the
goods were put on the truck? A Yes, I put the
tailboard up and tied the load.

Q Was there a canvas or something that
came down from the top! A A canvas that was
put over the top.

Q Did you tie it in position! A Yes, sir.

Q Did the work you did in tying up the back,
fixing the back, was that the usual and regular
way in which you always tied loads? A Yes, sir.

'"Q A man for Hollander & Son accompanied
you on the truck? A Yes, sir.

Q Where did he sit, about? A Right on the
seat.

Q Did he leave the truck at any time from
the time he left the Hollander plant in Newark
until it arrived at the Hollander plant in Long
Branch? A No, sir.

Q How do you know that? A I made one
stop at Perth Amboy at a lunch wagon and
stopped in front of it and wasn’t gone for five
minutes and got a cup of coffee and a sandwich
and I asked him to stay on the seat and he said
he would; he was eating on the seat himself.

Q Could you see the truck from the lunch
wagon? A Yes, sir.

Q Did you see that he sat on the seat when
you went in for a sandwich? A Yes, sir, he was
still eating when I came out.

Q He never left the truck at all from the
time it left Newark until it went to Long Branch?
A No, sir.

Mr. Bilder: I object.

Q After you got to Long Branch what hap-
pened? A Backed into the place.
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Q What place? A The Long Branch
property.

Q Of Hollander & Son? A Yes, sir.

Q Then what happened? A Well, I took the
tailboard down and somebody from in the office,
I don’t know who it was, gave me money and I
went and got supper, or lunch, it was about five
o’clock—and they took off the stuff and reloaded
it—I don’t know what they reloaded it with and I
brought the stuff back and when I came back
from the lunch place they claimed a bag was
missing and the man who was with me claims it
wasn’t put on—that is Mr. Lubin.

Q He couldn’t speak English, could he? A
No, he couldn’t speak English, but I made out
what he meant. He admitted it wasn’t on the
truck, wasn’t put on.

Q You never saw the bag, did you? A No,
sir.

Q You never touched any of the goods be-
fore? A No, sir, and it was always tied on just
the same when we left the plant and when we
got down there.

Q You did not touch the goods being un-
loaded? A No, sir; they unloaded them.

Q You were not there when they unloaded
them, were you? A No, sir.

Mr. Bilder: 1 object as leading.
The Court: Do not lead the witness.

Q Were you present when that load you
brought down to Long Branch was Unloaded by
the employees of Hollander & Company? Were
you there? A While they were taking it off?

Q Yes. A No, I went to lunch for $1.00 or
seventy-five cents.
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Millard Robbins, cross.

Q You went away to lunch when they un-
loaded the goods? A Yes, sir.

Q You didn’t know anything about it until
you came back? A I didn’t know anything
about it until I came hack and then they called
up the Newark branch and told them all about it.

Q You drove the truck back from Long
Branch to Newark? A Yes, the truck was put
in their place until the next morning if it wasn’t
unloaded the same night.

Q You left the truck at the plant? A In
Hollander’s garage if the truck had a load on.

Q What time did you get back from Long
Branch? A 1 judge it may have been around
eleven o’clock at night.

Cross exam