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BILL OF COMPLAIN'T.
(Filed Sept. 2, 1927.)
IN CHANCERY OF NEW JERSEY.

To the Honorable, Edwin Robert Walker, Chancellor
of the State of New Jersey:

The petition of John Schuster, who resides at Egg
Harbor City, in the County of Atlantic and State of
New Jersey, and who files this petition on behalf of
himself and such other similarly situated mortgage
holders who shall come in and contribute to the ex-
pense of this suit, respectfully shows:

1. Petitioner is the complainant herein and has
heretofore filed his bill of complaint the general
object of which is to foreclose twenty-two mortgages
made by Ventnor Gardens, Incorporated, to peti-
tioner, John Schuster. Kach of the said twenty-two
mortgages is in the amount of fifteen hundred dol-
lars and were made to secure twenty-two separate
bonds, each in the penal sum of three thousand dol-
lars, conditioned upon the payment of fifteen hun-
dred dollars each within one year from the date
thereof. All of said bonds and mortgages were
made and dated during the months of October and
November in the year 1926.

2. Complainant’s said twenty-two mortgages
cover respectively the following lots in Ventnor
City, N. J., viz: Lot 10 in Block 270; Lot 2 in Block
270; Lot 15 in Block 280; Lot 14 in Block 280; Lot
13 in Block 280; Lot 12 in Block 280; Lot 11 in Block
270; Lot 5 in Block 270; Lot 4 in Block 270; Lot 7
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2 Bill of Complaint

in Block 270; Lot 3 in Block 270; Lot 6 in Block 270
Lot 8 in Block 270; Lot 9 in Block 280; Lot 9 in
Block 270; Lot 21 in Block 270; Lot 10 in Block 280;
Lot 7 in Block 280; Lot 8 in Block 280; Lot 6 In
Block 280; Lot 5 in Block 280; Lot 11 in Block 280,
as delineated on a certain map entitled, ‘““Map of
Ventnor Gardens, situate in Ventnor City, N. J.
owned by F. J. Pedrick & Son, Scale 1 in. equals
100 ft., March, 1926, E. D. Rightmire, Civil KEngineer
and Surveyor, Atlantic City, N. J..’’ which map is

)

on file in the Atlantic County Clerk’s office.

3. The taxes on the said demised premises men-
tioned in the said twenty-two mortgages have not
been paid for the year 1927 and such taxes are now
in arrears in the amount or sum of
together with lawful interest thereon since the first
day of June, 1927.

4. Complainant further shows that on January 7,
1926, a certificate of incorporation of Ventnor Gar-
dens, Incorporated, was filed in the office of the
Secretary of State of the State of New Jersey and
the company was then and there created a body
politic and corporate in fact and in law by the name
and style of Ventnor Gardens, Incorporated, for the
purpose of buying, developing and selling real es-
tate and carrying on the business incident thereto
and for such purposes the company was authorized
to raise, by subseriptions, a capital stock of twenty-
five thousand dollars to be divided into shares of
one hundred dollars each and the company was also
authorized to issue certificates of stock and to pur-
chase, use, hold, possess and enjoy real estate for the
uses of the said company and to sell, mortgage, lease
or otherwise dispose of the same at pleasure.
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9. Ventnor Gardens, Incorporated, was duly or-
ganized as aforesaid and the whole of the said cap-
ital stock subseribed, officers and directors were duly
elected and at the present time the officers of the
sald corporation are John A. Fitzsimmons, Third,
president; Helen Cloherty, secretary and treasurer.

6. Thereafter Ventnor Gardens, Incorporated,
purchased a tract of about one hundred and sixty-
five acres of meadow land in Ventnor City, Atlantic
County, New Jersey and thereupon proceeded to
develop the said meadow land in the usual style of a
so-called real estate development by filling in the
said meadows by means of dredging sand from ad-
Jacent thoroughfares and thereby raising said lands
to the grade of the surrounding lands of the City of
Ventnor and to lay out streets and sidewalks in
said tract and, among other things, to fill in a cer-
tain waterway or thoroughfare separating said lands
from the City of Ventnor City proper, which thor-
oughfare, when filled in, would give access by the
public over the streets to be created in said tract
and make the same accessible as a real estate devel-
opment. Said lands are more particularly described
as follows:

ALL THAT CERTAIN lot, tract or parcel of land
and premises situate, lying and being in the City of
Ventnor City, County of Atlantic and State of New
Jersey, bounded and deseribed as follows: lying be-
tween Inside Thoroughfare on the South and Beach
Thoroughfare on the North and known as Block No.
o and described as follows:

BEGINNING at a stake on the northwesterly side
of Inside Thoroughfare, near the sheep pen fence
and is the easterly corner of lot 6; thence in line
of lot 6 northwardly 3514 degrees westwardly about
42 chains to Beach Thoroughfare; thence binding
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4 Bill of Complaint

same southwardly 8515 degrees eastwardly about
214 chains; thence southwardly 4974 degrees east-
wardly 19.20 chains; thence northwardly 914 de-
erees eastwardly 22.20 chains; thence northwardly
2414 degrees westwardly 10.80 chains to the corner
of lot 4; thence in line of lot 4 southwardly 32 de-
grees eastwardly about 7014 chains to Inside Thor-
oughfare; thence binding same in a southwesterly
direction about 33Y%5 chains to the place of begin-
ning.

7. Immediately upon commencing the said im-
provement the company laid out the said tract into
streets, higchways and building lots and placed on
sale to the general public approximately fourteen
hundred building lots and sold a great number there-
of to the general public at prices aggregating in ex-
cess of two and a half million dollars. Practically
all of said lots were sold on installments of ten per
cent at the time of purchase and the balance pay-
able in monthly installments of two per cent of the
purchase monthly at the office of Frank J. Pedrick
and Son in Atlantic City, New Jersey, until fifty
per cent of the purchase price should be paid, when
title was to be given to the buyer and a purchase
money mortgage for the balance of fifty per cent of
the purchase price was to be executed and delivered
by the buyer. Such agreements of sale obligated
the company to fill in the lots as aforesaid, lay out
the streets, egrade the same, lay out curbs and side-
walks on or before January first, 1928. In pursu-
ance of these several general agreements of sale
Frank T. Pedrick & Son entered into a contract with
the United Dredging Company for dredging and
placing sand upon the said lands and raising the
same to grade.
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8. After the said lots were plotted upon the map
as aforesaid and while the same were being raised
to grade as aforesaid, Ventnor Gardens, Incorpor-
ated, in order to raise money for its general business
and specifically for the purpose of defraying the
cost of raising the said lands to grade and laying
out the streets and sidewalks thereon and otherwise
completing the said development, borrowed from
the complainant the sum of thirty -three thousand
dollars and gave to complainant, as an evidence of
the said debt, the twenty-two bonds mentioned in
paragraph 1 of this petition, and to secure the said
payment of the said several loans of fifteen hundred
dollars, aggregating in whole thirty-three thousand
dollars, executed twenty-two several mortgages upon
the twenty-two several lots laid out and plotted in
the said lands as aforesaid, and being a part of the
same lands mort particularly deseribed in para-
graph 6 of this petition.

9. At the time of the said loan of the said various
sums of fifteen hundred dollars, totalling thirty-
three thousand dollars, petitioner was induced to
make the said loan and to receive the said bonds and
mortgages upon the representation of the said com-
pany’s officers that the said mortgages would be a
first lien upon the lots hereinabove deseribed.

10. Petitioner has since discovered that the said
mortgages, when recorded on or about December
tenth, 1926, were subject to the prior liens and en-
cumbrances of certain other mortgages, to wit: a
mortgage in the sum of $187,500 dated on or about
the twenty-first day of September, 1926, given by
Frank Sullivan, et uz., to the estate of Israel G.
Adams, and another mortgage, which, by its terms,
was of equal lien and priority to the said above men-
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6 | Bl of Complaint

tioned mortgage, aggregating $62,500, given by said
Frank Sullivan, et wwx., to John O. Wilson, which
mortgages were existing liens upon the said prop-
erty at the time of its conveyance to the said Vent-
nor Gardens, Incorporated.

That on or about November tenth, 1926, Ventnor
Gardens, Incorporated, made and executed a mort-
gage that was second in priority to the above recited
mortgages to one Samuel B. Dobbs to secure the
principal sum of two hundred and fifty thousand
dollars, but which your petitioner is informed and
verily believes that the said Samuel B. Dobbs ad-
vanced only two hundred thousand dollars of the
said principal sum. Said mortgage was due in in-
stallments of various sums aggregating between
fifteen and twenty thousand dollars during the
months of May, June, July, August, September, Oc-
tober, November and December, 1927, and January,
February, March, April and May of 1928.

11. Complainant further shows that on or about
September 21, 1926, the said Ventnor Gardens, In-
corporated, made an agreement with Frank J. Ped-
rick and Son, a partnership consisting of Frank .J.
Pedrick, Leonard F. Pedrick and Frank Curran,
whereby the said partnership of Frank .J. Pedrick
and Son was to act as general agent for the company
in and about making sales of lots, procuring con-
tracts for the development of the said lands and for
negotiating funds to carry on the said work, and
particularly mortgage funds and otherwise conduct
all necessary business looking toward the carrying
out of the enterprise. Complainant is further in-
formed and verily believes that the said firm of
Frank J. Pedrick and Son was the dominating in-
fluence in the control of the affairs of the said Vent-
nor Gardens, Incorporated, and that the members of
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the said firm owned ninety per cent of the stock of
the said Ventnor Gardens, Incorporated, and that
the success of the business of said company is
largely dependent upon the financial stability of the
said Frank J. Pedrick and Son. That the said
Frank J. Pedrick and Son was a widely known and
widely advertised business devoted entirely to real
estate developments; that it had numerous enter-
prises similar to that of the business of the Vent-
nor Gardens, Incorporated, and that it was actively
engaged in the development of other plots of land
in and about Atlantie City, New Jersey, upon the
said general plan as that of the above mentioned
company.

12. That in the spring of 1927 the said firm of
Frank J. Pedrick and Son became involved in finan-
cial difficulties and was no longer able to carry on its
business or to procure the necessary finances to
carry on the business of the various development
companies of which it was virtually the owner; that
on April 23, 1927, the said partnership and the in-
dividual members thereof, Frank J. Pedrick, Leon-
ard F. Pedrick and Frank Curran assigned to John
C. Slape of Atlantic City, N. J., Bentley H. Pope of
Trenton, N. J., and Harlan H. Bradt of the City
of New York, State of New York, as trustees, all of
their goods and chattels, notes, bonds, corporate
stocks, moneys, rights and credits, including the
stock of the Ventnor Gardens, Incorporated, held
either in the partnership or individually by the mem-
bers thereof, in trust for the various purposes enum-
erated in the said agreement, a copy of which agree-
ment 3 attached hereto and made a part hereof.
That thereafter the said c¢rustees John C. Slape,
Bentley H. Pope and Harlan H. Bradt assumed the
direction of the affairs of Ventnor Gardens, Incor-
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8 Bill of Complaint

porated, and proceeded for a short time to continue
the development of the said properties. That there-
after the said trustees became in fact the active
managers of the property of Ventnor Gardens, In-
corporated, and as such trustees received in the
name of the company large sums of money from lot
purchasers as payments upon their contracts of pur-
chase aggregating more than one hundred thousand
dollars; that they disbursed these moneys for var-
ious purposes connected with other enterprises of
Frank J. Pedrick and Company and not for the bene-
fit of Ventnor Gardens, Incorporated. That on or
about the twenty-seventh day of May, 1927, the said
trustees caused to be assigned to Bentley H. Pope,
Edward C. Stokes and John C. Slape, individually,
the $250,000 mortgage owned by Samuel B. Dobbs,
hereinabove recited, for a consideration of one thou-
sand dollars, which assignment was duly made by
Samuel B. Dobbs. Complainant is informed and
verily believes that either the assignees or the trus-
tees acting for the assignees actually paid said Sam-
uel B. Dobbs the sum of two hundred thousand dol-
lars as the consideration for the said assignment.
That on January thirty-first, 1927, Ventnor Gar-
dens, Incorporated, executed a mortgage to Samuel
B. Dobbs in the principal sum of two hundred and
fifty thousand dollars, which said mortgage was
given to secure the same debt as that secured by
the bond and mortgage of $250,000 above recited,
dated November tenth, 1926, made by Ventnor Gar-
dens, Incorporated, to Samuel B. Dobbs, which said
mortgage was likewise assigned by Samuel B.
Dobbs, on or about May 27, 1927, to Bentley H. Pope,
Edward C. Stokes and John C. Slape for an alleged
consideration of $235,000. That thereafter, on or
about June 17, 1927, they caused to be executed a
contract between Ventnor Gardens, Incorporated,
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and United Dredging Company, a Delaware Corpor-
ation, whereby, in consideration of the sum of
$267,000 the said United Dredging Company agreed
to complete the fill of the premises described in para-
graph 6. Complainant is informed and verily be-
lieves that the consideration of the said contract
covered moneys due individually by Frank J. Ped-
rick and Son to the amount of approximately thirty-
one thousand dollars, which sum was uncollectible
by the United Dredging Company from the said firm
because the said firm was then actually insolvent.
That the United Dredging Company had no con-
tract for the performance of any work with Vent-
nor Gardens, Incorporated, prior to June 17, 1927,
but a contract with Frank J. Pedrick and Son and
that it owed no liability whatsoever to the said
United Dredging Company. That pursuant to a
scheme to further encumber the property of the
Ventnor Gardens, Incorporated, and to dissipate its
assets for the benefit of other companies and prop-
erty of Frank J. Pedrick and Son and for the benefit
of Bentley H. Pope, John C. Slape and Harlan H.
Bradt, for themselves individually and as trustees
as aforesaid, they caused a certain mortgage to be
executed by Ventnor Gardens, Incorporated, cover-
ing all the property of Ventnor Gardens, Incorpor-
ated, in the sum of nine hundred thousand dollars,
to secure a bond issue of like amount; which mort-
gage was executed to the Atlantic County Trust
Company, a New Jersey banking corporation, as
trustee. And that further in pursuance of a plan
or design to dissipate the assets of Ventnor Gar-
dens, Incorporated, the said trustees, acting for
themselves or as trustees, but without any authority
in said trust agreement so to do, or without any
right so to do, borrowed certain sums of money from
certain banks in Atlantic (fity aggregating the sum
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10 Bill of Complaint

of $155,000, and issued $230,000 of the said $900,000
bond issue as collateral security for the payment of
the said sum so borrowed. Complainant is further
informed and verily believes that little, if any, of
the said $155,000 was used for the benefit of the
Ventnor Gardens, Incorporated, but was used for
the use and benefit of other corporations dominated
by Frank J. Pedrick and Son which had been taken
over by the trustees. That on or about the twenty-
sixth of August, 1927, the said trustees publicly
abandoned their trust and since that time until the
present said company has been without any direct-

ing head except that of its general officers who are
but nominal stockholders.

13. Complainant is informed and verily believes
that various sums of money due upon the contracts
for the sale of lots are being sent to the office of
Frank J. Pedrick and Son but is not being received

20 by any person in authority nor placed in bank to the

30

credit of any person and that the office of the cor-
poration has been virtually abandoned.

14. Complainant further shows that on or about
August twenty-ninth, 1927, a petition in bankruptey
was filed in the United States District Court for the
District of New Jersey praying that Frank J. Ped-
rick and Son, as a partnership, be adjudicated bank-
rupt and that a receiver in bankruptey was there-
upon appointed, which receiver is one Hiram Steel-
man of the City of Atlantic City.

15. That the said receiver is not recelving moneys
due and owing to Ventnor Gardens, Incorporated or
otherwise acerning for the property of said Ventnor
Gardens TIncorporated.
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16. Complainant is further informed and verily
believes that a bill in equity has been filed in the
Court of Chancery of New Jersey by the Kwass
Realty Company, as complainant, against Winches-
ter Development Company as defendant, another
corporation largely owned and managed by Frank
J. Pedrick and Son, which recites among other
things that it holds a judgment in the sum Qf
$49,851.09 and that because of an inteliest ther.em
alleged that a lien for said sum of $49,851.09 be im-
pressed upon the lands of the Ventnor Gfirdens, In-
corporated above described as a lien prior to that
of complainant’s mortgages.

17. Complainant is informed and believes that
there is due and owing to Ventnor Gardens, Incor-
porated, by purchasers of lots in said development
under contracts of sale wherein such purchasers,
numbering about six hundred have agreed to pur-
chase lots aggregating seven hundred in number, of
a total value of two million five hundred thousand
dollars, sufficient moneys to complete the s_aid real
estate development of the lands deseribed in para-
graph 6, including the lands subject to the lien ‘of
complainant’s mortgages, and to pay to complam—
ant upon their maturity moneys due to Complan.lanf
upon the bonds and mortgages hereinabove recited.

18. Complainant says that by reason of the things
above recited and the virtual abandonment of the
work of completing the improvements, by either the
trustees above menti~ned, John C. Slape, Bentley
H. Pope and Harlan H. Bradt or by Frank J. Ped-
rick and Son or by the corporation, Ventnor Gar-
dens, Incorporated, and by reason of the fact that
complainant’s mortgages appear to be only a third
lien upon the said lands instead of a first lien as
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represented to complainant, and by reason of the
fact that the taxes have been suffered to become
delinquent thereon, and by reason of the further
fact that unless the said lands are filled in, graded,
streets built, sidewalks laid, complainant will have
no security whatever of any value for the moneys
heretofore advanced to the said company upon the
said bonds and mortgages, the said petitioner has
virtually no security of value in the said twenty-
two mortgages.

19. Complainant further shows, is informed and
believes the fact to be that the said Ventnor Gar-
dens, Incorporated, has no funds to carry on its ordi-
nary business and that it has been and still is wast-
ing and diverting its corporate assets, and has cre-
ated preferential transfers of its property and that
it has suffered or is about to suffer judgments to
go against it which are not legitimate judgments and
that it has suffered the transaction of its business
to be carried on by the said trustees, John C. Slape,
Bentley H. Pope and Harlan H. Bradt, which trus-
tees have collected large sums of money in excess of
one hundred thousand dollars upon contracts for the
sale of lots, which sums have not been applied to
the business of the corporation, but have been di-
verted to the payment of claims against other cor-
porations owned and managed by Frank J. Pedrick
and Son, to the great detriment of the corporation
and to complainant and his mortgage security. And
that the said company is now about to resume its
business in a short time and that its business cannot
be conducted with safety to the public and advantage
to the stockholders or its creditors.

20. Complainant further shows that Harlan H.

Bradt is an employe and under the control of the
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United Dredging Company and that he has in all
things acted in behalf of such dredging company and
not for the interests of Ventnor Gardens, Incorpor-
ated.

Wherefore, complainant is without adequate rem-
edy in the courts of law and therefore prays that
Ventnor Gardens, Incorporated, Frank J. Pedrick,
Leonard F. Pedrick and Frank Curran, individually,
and as co-partners in the partnership of Frank J.
Pedrick and Son, Hiram Steelman as receiver for
Frank J. Pedrick and Son, and John C. Slape, Bent-
ley H. Pope and Harlan H. Bradt, individually and
as trustees for Frank J. Pedrick and Son, Bentley
H. Pope, Edward C. Stokes and John C. Slape as
assignees of two several mortgages dated November
10, 1926, and January 31, 1927, respectively, Kwass
Realty Company and Atlantic County Trust Com-
pany, who are defendants to this suit, may answer
this bill of complaint without oath and each state-
ment made therein, and that the Ventnor Gardens,
Incorporated, may full, true and perfect answer
make to all and singular the matters hereinbefore
stated, and that it may set forth and discover the
goods and chattels, rights and credits, money and
cffects and real estate of every kind and deserip-
tion belonging to said company; that complainant,
as a creditor and mortgage holder of the same com-
pany may be paid what is justly due to him and that
the said trustees, John C. Slape, Bentley H. Pope
and Harlan H. Bradt, be likewise decreed to ac-
count for, discover and set forth the goods and chat-
tels, rights and eredits, money and effects and real
estate of every kind and description belonging to
the said company which may have come into their
hands as trustees or individuals or for which, by
reason of any mismanagement, default or misappro-
priation of the moneys, rights, and credits or prop-
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14 Bl of Complaint

erty of said company they may be individually li-
able; and that John C. Slape, Bentley H. Pope and
Edward C. Stokes be restrained from filing any bill
to foreclose the two several mortgages assigned to
them until it can be ascertained what sum, if any, is
actually due thereon, and until the further order
of this Court; and that the Atlantic County Trust
Company be restrained from issuing any further
bonds of the issue of nine hundred thousand dollars
or of further encumbering the property of said
Ventnor Gardens, Incorporated, or otherwise in-
creasing its liability until the further order of this
Court; and that the defendant, Kwass Realty Com-
pany be restrained from the further prosecution of
its suit against the Ventnor Gardens, Incorporated,
until the further order of this Court; and that a re-
ceiver may be appointed for Ventnor Gardens, In-
corporated, with all the powers and privileges neces-
sary to carry on and preserve the business of the
said corporation, and to collect moneys due to the
said corporation and to manage the said property
and preserve the same pending the termination of
this suit, with all the powers that may be necessary
or proper for that purpose, with such restraints and
injunctions in the premises as shall be appropriate
and with further power to sue upon all contracts
outstanding, for the enforcement of the same or to
pursue any property or thing of value of the said
company that may have been diverted or misappro-
priated therefrom until the further order of this
Court.

And that complainant shall have such other and
further relief as shall be agreeable to equity and
good conscience.

Emersoxn L. RrcaarDps,
Solicitor for and of Counsel
with Complaimant.
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STaTE oF NEW JERsEY, |
. S8.
County or ArranTic,

JouN ScHUSTER, of full age, being duly sworn ac-
cording to law, upon his oath says that he has read
the foregoing bill of complaint and that as to those
things which are within his knowledge he deposes
and says that the matters and things therein con-
tained are true and that as to those things which
are therein set forth as matters of belief, that I base
such belief upon information furnished to me which
I believe to be true; and that it is especially true
that I hold twenty-two mortgages, each to secure
twenty-two separate bonds in the amount of fifteen
hundred dollars each, totalling the sum of thirty-
three thousand dollars; that the said mortgages
cover the lots mentioned in paragraph 2 of the bill
of complaint; that the taxes for the first half of
the year 1927 have not been paid upon any of the
property of Ventnor Gardens, Incorporated, and
especially have not been paid upon the lots de-
mised to me in said mortgages, contrary to the
covenant in said mortgages that Ventnor Gardens,
Incorporated, would pay all taxes, assessments and
charges that might be later levied upon the lands
and premises described immediately upon their as-
sessment, which assessment was made June firse,
1927,

I further depose and say that I have commenced
a foreclosure of all twenty-two of the said mort-
gages because of the default in the payment of the
taxes.

Deponent further says that I am informed and
believe that Ventnor Gardens, Incorporated, was
incorporated as alleged in paragraph 4 of the bill
of complaint and that it was duly organized, capital
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1ssued and officers elected as alleged in paragraph
o and that it purchased a tract of land of about 165
acres In Ventnor City and proceeded to the develop-
ment of the same as a real estate development as
alleged in paragraph 6 and that shortly thereafter
it laid out the said tract in building lots as alleged
in paragraph 7 and that the building lots mentioned
by block and number in paragraph 2 of my bill of
complaint were a part of the lots so laid out and
upon which my mortgages are particularly a lien
and that the land so plotted was sold under agree-
ments of sale as alleged in paragraph 7, and that
the Ventnor Gardens, Incorporated, borrowed from
me the sum of thirty-three thousand dollars and
gave as an evidence of said debt twenty-two bonds
mentioned in paragraph one of the bill of complaint
and gave the twenty-two mortgages aggregating fif-
teen hundred dollars each to secure the payment of
the said bonds as deseribed in paragraph eight.

Deponent further says that at the time that he
made the said loans and paid the said money to
the said company he was induced so to do by the
representation of the officers thereof that the said
mortgages were a first lien upon the lots therein
described, whereas the fact was that there were
mortgages aggregating $500,000 which mortgages
were prior in lien to my mortgages and which mort-
gages are more particularly set out in paragraph
ten of this complaint.

Deponent is informed and verily believes that an
agreement was made between Frank J. Pedrick and
Son and Ventnor Gardens, Incorporated, whereby
the partnership was to act as general agent for the
company in the making of sales of lots, procuring
contracts for the development of the land and nego-
tiating funds to carry on the work, and particularly
mortgage funds, and that the said Frank J. Ped-
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rick and Son’s partnership was the dominating in-
fluence in the control of the affairs of the Ventnor
(Gtardens, Incorporated, and that the said firm owned
ninety per cent of the stoek of the said company and
that the success of the company was largely depen-
dent upon the financial stability of the partnership.

That in the spring of 1927 the partnership was
actually insolvent and in financial difficulties and
that on April 23, 1927, the partnership and the
individual partners assigned to John C. Slape,
Bentley H. Pope and Harlan H. Bradt all their
goods and chattels, notes, bonds, money and other
personal property, including the stock of the Vent-
nor Gardens, Incorporated, in trust for certain pur-
poses enumerated in said agreement. That there-
after John C. Slape, Bentley H. Pope and Harlau
H. Bradt assumed the direction of the affairs of
the Ventnor Gardens, Incorporated, and procecded
to collect large sums of money from lot purchasers
aggregating more than one hundred thousand dol-
lars, and to divert such moneys from the treasury
of Ventnor Gardens, Incorporated, and dishurse
such moneys in payment of other claims against the
partnership; that they likewise proceeded to cause
assignments to Bentley H. Pope, Edward C. Stokes
and John C. Slape of the Samuel B. Dobbs mort-
cages, which were prior in lien to that of deponent’s
mortgages, for a nominal consideration; that such
mortgages were not held by the trustees as trustees
but by the said Bentley H. Pope, Edward C. Stokes
and John C. Slape individually. Deponent is in-
formed and verily believes that there is not due
upon the said mortgage the sum of two hundred and
fifty thousand dollars. i

Deponent further says that the said trustees, one
of whom, Bradt, was an employe of the United
Dredging Company, caused to be executed a con-
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tract between Ventnor Gardens, Incorporated, and
the Dredging Company for the sum of $267,000 for
completing the fill of the Ventnor Gardens tract,
which consideration included moneys due individ-
ually from Frank J. Pedrick and Sons, and which
were uncollectible, and which constituted a new lia-
bility and further encumbered the property of the
corporation.

Deponent is further informed and believes that
pursuant to a scheme to further encumber the prop-
erty of Ventnor Gardens and to dissipate its assets
for the benefit of other companies, a nine hundred
thousand dollar mortgage to secure a bond issue of
a like amount was cr eafed with the Atlantic County
Trust Company as Trustee and that there was actu-
ally issued about $230,000 of said bonds, which were
used as collateral security to borrow from various
banks in Atlantic City the sum of $155,000, which
moneys were used in violation of the trust by the
trustees to pay other indebtedness of Frank J.
Pedrick and son and not that of Ventnor Gardens,
Incorporated.

Deponent further says that on or about August
26, 1927, the trustees publicly abandoned their trust
and have refused since that time to perform the
same.

Deponent further says that large sums of money
are due upon contracts for the sale of lots and that
there is no person receiving the said money on be-
half of the corporation and that the corporation,
Ventnor Gardens, Incorporated, has virtually sus-
pended its business and is not proceeding to com-
plete the development of its plopeliv or perform
any other funection.

Deponent further says that he is 111f01mcd and
believes that Frank J. Pedrick and Son are about
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to be adjudicated bankrupt and that a receiver in
bankruptey has heretofore been appointed.

Deponent further says that he is informed and
believes that a bill in equity has been filed in the
Court of Chancery by the Kwass Realty Company
seeking to impress a lien of a judgment upon the
property of Ventnor Gardens in the sum of $49,-
851.09, although the lands of Ventnor Gardens are
not liable therefor and that such company has al-
ready filed a lis pendens further encumbering the
lands of the said company.

Deponent further says that there is due upon lot
contracts sufficient moneys to complete the real
estate development of Ventnor Gardens provided
the same is collected from the lot buyers and ap-
plied to that purpose and also to the payment upon
their maturity of the mortgages held by deponent.

JOHN SCHUSTER.

Subscribed and sworn to before me this second
day of September, A. D. 1927.
Axprew K. LITTLEFIELD,
Notary Public of New Jersey.

StaTE oF NEw JERSEY, |
3s
County or Arpawtic,

Joun A. FirzsimMmons, 3rp, being duly sworn ac-
cording to law, upon his oath says that he has read
the bill of complaint in the above-stated cause and
that he admits that he is the president of Ventnor
Gardens, Incorporated, that he is a stockholder to
the extent of two shares of stock; that the direction
of the affairs of Ventnor Gardens, Incorporated,
and all the affairs of the company have in the past
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been dominated by the members of the co-partner-
ship of Frank J. Pedrick and Son, to wit, Frank J.
Pedrick, Leonard F. Pedrick and Frank Curran,
and that he has in all things acted as president ac-
cording to their directions; that subsequent to April
23, 1927, he has acted according to the directions
given by the trustees, Bentley H. Pope, John C.
Slape and Harlan H. Bradt; that he has been shown
the bill of complaint proposed to be filed by counsel
on behalf of John Schuster and admits that the mat-
ters and things therein stated to be facts are true
to the best of his knowledge and belief, except that
he doesn’t admit that he personally made any rep-
resentation to John Schuster concerning the priority
of the lien of his mortgages over that of any exist-
ing liens upon the Ventnor Gardens property.

Deponent further admits that the company has
contracts for the sale of lots outstanding aggre-
gating two and a half millions of dollars; that it
has liabilities in the form of mortgages aggregating
nearly $600,000, besides the nine hundred thousand
dollar trust mortgage; that it owes a substantial
sum the amount of which deponent does not know,
to the United Dredging Company.

“Deponent further says that there is due upon
the whole tract, including the lots upon which
Schuster holds mortgages, taxes aggregating $11,-
650 which is due and unpaid.

Deponent further says that the company is with-
out funds to continue the development and that un-
less it receives additional funds it will be unable to
perform its contract with its lot purchasers to fill,
grade and curb the lots purchased; that if the de-
velopment was completed there would be due a sum
sufficient to pay all the obligations of the company
and leave a very large profit, but that the company
at this time is unable to proceed and has suspended
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its ordinary affairs and has no prospect of resum-
ing its business within a short time and that, unless
some action is taken immediately, the assets of the
company will be further impaired to the detriment
of its ereditors, stockholders and lot purchasers.
Joux A. FirzsimMmoxs, 3rp.

Subscribed and sworn to before me this second
day of September, A. D. 1927.
Axprew K. LITTLEFIELD,
Notary Public of New Jersey.

A special meeting of the board of directors of the
Ventnor Gardens, Incorporated, was held at Room
35, Real Estate and Law Building, Atlantic City,
New Jersey, September 2, 1927, at 6.30 P. M., at
which were present John A. Fitzsimmons, 3rd, Dor-
othy F. Johnson and Helen Cloherty, absent George
W. Reynolds.

The president read a copy of a bill which counsel
for John Schuster had prepared and informed the
president was about to be presented to the Court
of Chancery. This petition prays for a receiver for
the Ventnor Gardens, Incorporated.

Upon motion of Mr. Fitzsimmons, seconded by
Miss Johnson, it was unanimously resolved that
the president be directed to forthwith consent to
the appointment of a receiver by the Court of
Chancery of New Jersey, it being evident that the
company has ceased to do business and that it can-
not presently resume its business and that it is at
this time without sufficient funds to carry on said
business, and that the president be further author-
ized to file an answer admitting the facts contained
in the bill of complaint of Mr. Schuster.
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I hereby certify that the foregoing is a true copy
of a minute passed by the board of directors o°
Ventnor Gardens, Incorporated, at a special meet
ing held on September 2, 1927.

Herexy D. CroHERTY,
Secretary.

Pursuant to a resolution of the board of directors
of Ventnor Gardens, Incorporated, I, John A. Fitz-
simmons, 3rd, president of Ventnor Gardens, Incor-
porated, do hereby consent to the appointment of a
receiver by the Court of Chancery of New Jersey
in a suit instituted by John Schuster against Vent-
nor Gardens, Incorporated, in which suit a receiver
for the company is prayed for; and I further con-
sent, that in the event of suits praying for a re-
ceiver being filed by Kwass Realty Company or
Richard Bloom, by resolution of the board of direc-
tors, to the appointment of such receiver.

Joun A. FrrzstmMmoxs, 3rp.

THIS INDENTURE AND AGREEMENT made
this Twenty-third day of April, A. D. 1927,

BETWEEN FRANK J. PEDRICK, and LAURA
C. PEDRICK, his wife, LKONARD F. PEDRICK
and DOROTHY K. PEDRICK, his wife, FRANK
CURRAN and HATTIE M. CURRAN, his wife, in-
dividually, and the said FRANK J. PEDRICK,
LEONARD F. PEDRICK and FRANK CURRAN,
co-partners, trading as FRANK J. PEDRICK &
SON, parties of the first part, (hereinafter called
the ‘“Grantors’’) AND JOHN C. SLAPE, of Atlan-
tiec City, BENTLEY H. POPE, of Trenton, New
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Jersey, and HARLAN H. BRADT, of the City of
New York, parties of the second part, (hereinafter
called the ‘‘Trustees’’),

WITNESSETH, that the Grantors, for the pur-
pose of securing to the creditors of the said part-
nership, a distribution of the property and effects
of the said partnership, and for the consideration
of ONE DOLLAR to them in hand paid by the said
Trustees, have and by these presents do grant, bar-
gain, sell, convey, assign, transfer and set over unto
the said Trustees, their heirs and assigns, ALL and
singular the lands, tenements, hereditaments and
real estate, whereof the said Partnership is now
seized, or wherecof the said Frank J. Pedrick, Laura
C. Pedrick, Leonard F. Pedrick, Dorothy K. Ped-
rick, Frank Curran and Hattie M. Curran, and any
other person or persons, is or are now seized or in
any way entitled for the use and benefit of the said
partnership, wheresoever the same may be situate,
together with the appurtenances; and also all and
singular the goods and chattels, notes, bonds, cor-
porate stocks, bills and accounts receivable, moneys
on hand or in bank, moneys due and to grow due,
rights and credits, choses in action, and all other
personal property whatscever belonging to, due or
to grow due to the said partnership, or held by or
due or to grow due to any of the Grantors or anv
other person for the use and benefit of the said part-
nership, wheresoever the same may be; TO HAVE
AND TO HOLD the same unto the said Trustces,
their heirs and assigns, to their use, benefit and
behoof, in trust nevertheless, for and upon the fo!-
lowing uses and trusts, viz:

1. The Trustees shall, to the same extent and as
fully and completely as if they were the absolute
owners of the business, good will and assets of the
said partnership, have the sole and exclusive right,
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power and authority to sell, convey, transfer, mort-
gage and pledge any or all of the assets of said
partnership, according to their sole judgment and
diseretion, and to carry on the business of said
partnership under its firm name or otherwise.

2. The Trustees shall have full right, power and
authority, in the name of the firm or otherwise how-
soever, from time to time, as they may deem neces-
sary or advisable, to borrow or otherwise obtain
money in such amounts and upon such terms and
for such purposes as may to them seem advisable;
and in their sole disecretion and judgment to sell,
mortgage, convey, assign, transfer and pledge any

or all of the property hereby conveyed and irans-

ferred to said Trustees, as security for the repay-
ment of any money so borrowed or otherwis: ob-
tained by said Trustees; and the payment of any

“loan or loans made to the Trustees or of money

otherwise obtained by them shall, in the sole dis-
cretion of the Trustees, have priority in pavment
over all claims, including lien claims, except such
claims as are secured by mortgage or other col-
lateral.

3. The Trustees shall have full right, power and
authority to readjust, reorganize and recapitalize
all or any part of the business, good will and assets
of the partnership and of any company or compan-
ies, the majority of the stock of which is controlled
by the individuals composing the said partnership,
by creating a new corporation or corporations to
take over such business, good will and assets of
said partnership or of said company or companies,
and to convey and transfer to such new corpora-
tion or corporations all or any of such properties;
and the said Trustees shall have full right, power
and authority to pay, settle, compound and com-
promise any and all claims of creditors of said part-
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nership and of any of the several companies above
mentioned, by means of such securities of the reor-
ganized or new company or companies and other-
wise as in the diseretion and judgment of the said
Trustees may seem proper.

4. The Trustees shall have full right, power and
authority, as funds from the business of said part-
nership or from such corporations as may be con-
trolled by the said individuals as above mentioned
shall become available or shall otherwise become
available, to use the same in defraying the proper
expenses of the Trustees, including counsel fees
for services rendered and to be rendered, and the
expenses of administration of every kind, including
reasonable compensation for the services of the
Trustees, all of which shall be prior in payment to
the claims of unsecured creditors.

5. The Trustees shall have full right, power and
authority to pay, adjust, settle, compromise and
compound any and all claims of creditors, and to
adjust, settle, recognize and admit such priorities
of claims and rights of creditors as shall be estab-
lished to their satisfaction; and to pay, settle, ad-
just, compromise and compound with any lot pur-
chasers of the said partnership or of any of the
aforesaid corporations, and to complete any and
all sales to such lot purchasers as may be uncom-
pleted, upon such terms of payment and security as
to said Trustees may seem wise; and to sell, mort-
gage, pledge or otherwise dispose of any security
or securities which may be given to the said Trus-
tees by any lot purchaser or purchasers or which
may otherwise come into the hands of the said
Trustees.

6. The said Trustees shall have full right, power
and authority to make any contract whatsoever
they may deem wise in connection with the admin-
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istration of this trust and to alter the terms of any
existing contract with the said partnership, or any
of the said companies whose stock is controlled by
the individuals composing the said partnership, as
in their diseretion may seem fit.

7. In case of the resignation, death or incapacity
of any of the aforesaid Trustees, the remaining
Trustees or Trustee shall have the right, power and
authority to appoint substitutes or a substitute to
fill the vacancy so created and such substitutes or
substitute shall have all of the rights and powers
of an original Trustee.

8. In the administration of this trust, the action
of a majority of the said Trustees shall be control-
ling.

9. The said Trustees, by the acceptance of this
trust, assume no personal obligation or liability to
any person whatsoever, except for wilful misman-
agement of the trust hereby imposed upon them.

10. All ereditors consenting to this agreement
covenant and agree to and with the Grantors and
the Trustees that they will not prosecute their
claims by suit or otherwise or attempt to enforce
the collection thereof, except insofar as may be
necessary to establish the amounts and priorities
of their claims.

11. This agreement and all of the terms thereof
shall be liberally construed so as to enable the Trus-
tees to carry out in accordance with their own dis-
cretion and judgment the terms of this trust.

12. Any of the Trustees, or any partnership or
corporation with which any of the Trustees may be
associated shall have the right to deal with the
Trustees.

13. Makers, endorsers, guarantors or sureties of
notes or obligations of the Grantors or any of them
or of any of the corporations controlled by the in-
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.dividuals of the said partnership do hereby cov-

enant and agree that their liability as such makers,

endorsers, guarantors or sureties shall in no wise

be altered, changed or lessened by any of the terms,
conditions and agreements herein contained; but
that their liability shall remain the same as if this
agreement had not been made.

14. Any creditor who signs a copy of this agree-
ment shall be bound by all of the terms, conditions
and covenants thereof.

15. If at any time in the disceretion of the Trus-
tees or a majority of them it is found to be imprac-
ticable or unfeasible for them to carry out the terms
of the trusts imposed upon them by this instrument,
then and in such case they shall have the absolute
right in their sole disceretion and judgment to ter-
minate this agreement and to do all acts and things
necessary and advisable to that end, and to make
reconveyance to the Grantors or their nominees in
writing of the properties and assets remaining in
the hands of the said Trustees in the condition in
‘which they then are found to be; and in any event
this agreement shall terminate and reconveyance
be made within three years from the date hereof.

16. This agreement shall be binding upon the
heirs, executors, administrators, successors and as-
signs of all the parties executing this agreement
and consenting hereto.

17. The above named Trustees have signed this

instrument to signify their acceptance of the trusts 3y

thereby imposed.
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IN WITNESS WHEREOF, the parties hereto
have interchangeably set their hands and seals the
day and year first above written. HExecuted in trip-
licate.

FRANK J. PEDRICK [Sgrar]
LAURA C. PEDRICK [ SEAL]
FRANK CURRAN [ SEAL]
HATTIE M. CURRAN [ SEAL]
LEONARD F. PEDRICK [ SEAL]
DOROTHY K. PEDRICK [ SEAL]
FFRANK J. PEDRICK [ SeAL]
LEONARD F. PEDRICK [ SeAL]
FRANK CURRAN [ SEAL ]
Co-partners trading as
Frank J. Pedrick & Son.
JOHN C. SLAPE [SEAL]
BENTLEY H. POPE [ SEAL ]
HARLAN H. BRADT [ SeAL]
Signed, sealed and delivered
in the presence of
V. C. BRUCKMANN
Stare or NEw JERsEY, [
CounTy OF ATLANTIC, d

BE IT REMEMBERED that on this twenty-third
day of April, A. D. 1927, personally appeared before
me, the subseriber, a Notary Public of the State of
New Jersey, FRANK J. PEDRICK, LAURA C.
PEDRICK, his wife, LEONARD F. PEDRICK,
DOROTHY K. PEDRICK, his wife, FRANK CUR-
RAN and HATTIE M. CURRAN, his wife, individ-
ually, and FRANK J. PEDRICK, LEONARD F.
PEDRICK AND FRANK CURRAN, co-partners
trading as FRANK J. PEDRICK & SON, who I am
satisfied are the grantors in the within indenture
named and I having first made known to them the
contents therecof they did thereupon acknowledge
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that they signed, sealed and delivered the same as
their voluntary act and deed.

All of which is hereby certified.

VaLeNTINE C. BRUCKMANN
Notary Public for above State and County

We, the subscribers, creditors of the grantors
mentioned in the deed whereof the foregoing is a
copy, or of some of them, hereby agree to be bound
by its terms.
Witness




Order Appointing Receiver Temporarily

ORDER APPOINTING RECEIVER
TEMPORARILY.

(I'iled September 3, 1927.)

IN CHANCERY OF NEW JERSEY.

Between
JOHN SCHUSTER,
Complaimant, On Bill, &e.
and ) Order Appointing
VENTNOR GARDENS, INCOR- Receiver.
PORATED, et als.,
Defendants.

This matter being opened to the Court by Kmer-
son Richards, of counsel with the complainant in
the above-entitled cause, and upon reading and fil-
ing the bill of complaint and the affidavits annexed
thereto and the answer of the defendant and the
filing of a resolution of the board of directors of
the defendant, Ventnor Gardens, Incorporated, con-
senting to the appointment of a receiver by this
(fourt, and the consent of the president of said com-
pany; and the Court having further read and con-
sidered the bill of complaint filed by the Kwass
Realty Company praying a receiver, and the affi-
davit thereto annexed, and having heard both ap-
plications for a receiver at the same time in the
presence of Carlton Godfrey, solicitor of Kwass
Realty Company, and it appearing to the Court
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that the defendant, Ventnor Gardens, Incorporated,
i1s unable to meet its current obligations or to con-
tinue its business with safety to the public or ad-
vantage to its stockholders or with safety to the
lien of complainant’s mortgages and is insolvent
and that a receiver for the defendant company
should be appointed by this Court to take charge
of and administer all of said company’s assets.and
property;

It is thereupon on this third day of September,
1927, ordered, adjudged and decreed as follows:

1. That Max Grossman, of the City of Atlantic
City in the State of New Jersey, be and he is hereby
appointed receiver of the said defendant, Ventnor
Gardens, Incorporated, and of all its assets and
property of every character and deseription where-
soever situate, with full power to demand, sue for,
collect and receive and take into his possession all
the goods, chattels, rights and credits, money and
effects, lands and tenements, books, papers, choses
in action, bills, notes and property of any and every
description belonging to the said Ventnor Gardens,
Incorporated, or to which it may be entitled, and
to sell, convey and assign any or all of the real
and personal estate of the said corporation and
to do and perform all the duties imposed upon him
and required by law, and especially by an act en-
titled ““An Act Concerning Corporations (Revision
of 1896)7” and the acts supplementary thereto and
amendatory thereof.

2. And it is further ordered that the said receiver,
before entering upon the discharge of his duties,
shall take the oath of office preseribed by law and
shall also enter into bond to the Chancellor of the
State of New Jersey with one or more surety or
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sureties in the penal sum of fifty thousand dollars
conditioned for the faithful performance of his
duties, which said bond shall be approved as to
form and security thereof by Wm. M. Clevenger,
one of the Special Masters of this Court.

3. And it is further ordered that the said receiver
shall take possession of all the property and assets
of the said defendant corporation and account for
the same as this Court shall hereafter direct and
that the said defendant corporation, its officers,
directors and agents shall forthwith assign, trans-
fer, convey and deliver to the said receiver all of
the property and assets of the said corporation,
both real and personal, wheresoever situate and of
whatsoever it may consist.

4. And it is further ordered that the said defen-
dant corporation, its officers and agents and all per-
sons claiming under it, shall be and they are hereby
restrained from interfering with said receiver tak-
ing possession of and managing said property.

5. And it is further ordered that the said receiver
be and he is hereby authorized and empowered,
until the further order of this Court, to conduct
and to continue to conduct the business of the said
defendant corporation, without interruption, and
fulfill the contracts and other indebtedness of said
defendant, made by the said defendant, until the
further order in the premises, and to purchase and
pay out of the income and profits of money, assets
and effects from time to time coming into his hands
as such receiver for the necessary purposes afore-
«aid and to collect and pay all needful agents, and
servants and generally to do all acts and things
proper or necessary to be done to protect the prop-
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erf[y and rights of which he is hereby appointed re-
ceiver for the benefit of the complainant mo'rtgé,geé
and all other mortgagees like situate who may be-
come parties to these proceedings and likewise for
the benefit of the creditors, if any, and the stock-
holders of the said company, with leave to apply
from time to time, whenever necessary and, as he
may be advised for instructions touching all and
smg_u.lar his rights, duties and liabilities in the
premises.

6. And it is further ordered that Frank J. Ped-
rick, Leonard F'. Pedrick and Frank Curran, indi-
vidually and as co-partners under the partnership
of Frank J. Pedrick and Son, be and they are
he.reby restrained from interfering with said re-
celver or taking possession of any property belong-
ing to the defendant corporation and they are here-
by required, and each of them, to surrender up to
such receiver any property now in their hands be-
longing to said defendant corporation.

7. And it is further ordered that John C. Slape,
Bentley H. Pope and Harlan H. Bradt, individually
and as trustees for Frank J. Pedrick and Son, be
and they are hereby restrained from interfering
with said receiver and from taking possession of
and managing said defendant corporation’s prop-
erty and they are hereby directed and required to
surrender and render up to said receiver any prop-
perty, money or other thing of value now in their
possession or under their control or deposited in
any bank or trust company or in any safe deposit
rault or other place of security, belonging to said
defendant corporation. '

9. And it is further ordered that the defendants,
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John C. Slape, Bentley H. Pope and Harlan II.
Bradt do account for, discover and set forth to the
receiver the goods and chattels, rights and credits,
money and effects and real estate of every kind and
description belonging to the said company which
may have come into their hands as trustees or
individuals.

10. And it 1s further ordered that the defendant,
Atlantic County Trust Company be and they are
hereby restrained from issuing any further bonds
pursuant to a certain mortgage trust agreement
whereby the said Atlantic County Trust Company
is trustee for an issue of nine hundred thousand
dollars of bonds secured by a mortgage upon the
defendant corporation’s property, Ventnor Gar-
dens, Incorporated, or otherwise increasing the lia-

bility of said defendant company until the further

order of this Court.

11. And it is further ordered that the Kwass
Realty Company, complainant in the bill for re-
ceiver considered at the same time as the bill filed
by John Schuster, be restrained from the further
prosecution of its suit against the Ventnor Gar-
dens, Incorporated, except in a proceeding in this
Court, until the further order of this Court.

12. And it is further ordered that the creditors
and stockholders of the said company shall show
cause before the Chancellor, at the Chancery Cham-
bers, in the City of Atlantie City, on the 13th day
of September, nineteen hundred twenty-seven, at
ten o’clock in the forenoon, why the appointment of
the said receiver should not be continued.
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13. And it is further ordered that the said re-
ceiver shall within four days from the date hereof
mail to each of the creditors and stockholders and
mortgagees of said defendant company, and other
defendants named herein, at their last known place
of address, a copy of this order.

~ K. R. WaLKER,
Respectfully advised : C.
R. H. INGERSOLL,

12eC,
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TESTIMONY.

IN CHANCERY OF NEW JERSEY.

Between )
10 JOHN SCHUSTER,
' Complaimant, On Bill, &c.
and » On Order to Show
VENTNOR GARDENS, INCOR- | Cause.
PORATED, et als., 3

Defendants.
/

Atlantie City, N. J., September 15, 1927.
Before Hox. R. H. Ingersorr, Vice-Chancellor.

APPEARANCES :
For Complainant, Emerson L. Ricmarps, Hsq.;
For Defendants, C. L. CoLe, Esq.; Moore & Burt-
30 LER; CarLToNn GoDFREY, Kisq.

Mr. Richards: Your Honor, please, this is the
return of a rule to show cause why a receiver should
not be continued in the case of Schuster v, Ventnor
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(fardens, and representing Mr. Schuster, of .course,
the motion is to continue the receiver.

Mr. Cole: Please, your Honor, I appear for Wil-
liam H. Whittaker, a general creditor, and also for
Mr. Steelman, Receiver of Pedrick and Son, a part-
nership, in bankruptey. Pedrick and Son owns, ac-
cording to the bill, ninety per cent of the stock of
the Ventnor Gardens and our claim is that, in faect,
that no delivery, the bill admits ninety per cent—
I also appear for Mrs. Duncan who holds mort-
gages, as I understand, for I think over a hundred
thousand dollars, and also for her husband, T. Parks
Duncan, who is a lot owner, if I remember the fig-
ures, around fifty thousand dollars. My motion is
to vacate the order appointing the receiver and to
dismiss the bill on the ground that there is no legal
justification for it. Before arguing the motion I
would like to call one or two of the directors of
the corporation and ask them a few questions.

Mr. Richards: TIf your Honor please, I objeet to
that. In the first place the objection is to his ap-
pearing here for Duncan at all because, while he
has not said what the claims of these people are
and what their rights are, the fact is that Duncan
1s a mortgage holder the same as ourselves. This
bill was filed on behalf of such mortgage holders
as shall come in and contribute to this suit. He
hasn’t done that. T don’t believe Duncan has
actually filed a bill to foreclose the mortgages, so
that there is nothing due, no election and nothing
due to Duncan, therefore he will have no standing
here at all. I don’t know what this man Whittaker
18, except that ——

The Court: He said a general creditor.
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Mr. Cole: Yes, sir.

Mr. Richards: the bill that Judge Cole has
here is dated August twenty-seventh, 1927, and I
don’t know how they get to be a general creditor or
a creditor. My understanding was that there was
no creditors of the Ventnor Gardens, that is, gen-
eral creditors, outside of the various persons who
were mortgage holders. I may be mistaken about
that, but I concede he has a right here to repre-
sent Mr. Steelman, apparently, because Steelman is
a defendant named in the bill. ‘

The Court: In a matter of this sort I think it is
my duty to hear such testimony as presented and
then I will have to rule upon the points as they
arise after T hear the testimony. I am considerably
in doubt whether Duncan has any rights to appear
in an application of this sort, but it is unnecessary
at this time to rule upon that point.

Mr. Butler: If your Honor please, I just want
to say that T appear here for Mr. Curran, the owner
of forty-five per cent of the stock of Ventnor Gar-
dens.

Mr. Godfrey: I wish to appear for Kwass Realty
Company, a party to this suit.

John A. Fitzsimmons, 3rd—Direct 39

Jou~ A. Frrzsimmoxs, THIRD, sworn.

Direct examination.
By Mr. Cole:

Q. Mr. Fitzsimmons, are you an officer ot the
Ventnor Gardens, Incorporated?

A. Yes, sir.

Q. And what is your office?

A. T am the president.

Q. Do you know the minute book, familiar with
the minute book of the corporation?

A. No, I am not familiar with it, Judge.

Q). Are you familiar with the recent action of the
directors consenting to the appointment of a re-
ceiver?

Mr. Richards: It is objected to on the ground
that the action is in writing and the minutes speak
for themselves.

The Court: I will permit it.

A. Yes, I am familiar with that to some extent.

Q. T have been handed a book by a young lady
here which says ¢ Ventnor Gardens, Incorporated.’’

A. Yes, sir.

Q. Will you look at that and say whether that is
a minute book of the corporation? ;

Mr. Richards: That is objected to.

The Court: Sustain the objection. He has testi-
fied he doesn’t know, not familiar with the book.
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Herex D. CrorERTY, Sworn.

Direct examination.
By Mr. Cole:

Q. Do you hold any office with the Ventnor Gar-
dens, Inc.?

10 eildo
. What is your name?
. Helen Cloherty.
. What office do you hold?
. Secretary and treasurer.
. Are you also a director?
. Yes.

. Will you look "at this book, which is labelled
Ventnor Gardens, Incorporated, and tell me whether
that is the mmute book of the corporation?

20 A. Yes, that is the minute book.

Q. Are you familiar with the resolution that is re-
ferred to in the bill in this case that was passed by
the directors consenting to the -appointment of re-
ceiver?

Mr. Richards: Objected to on the ground irrele-
vant, and he hasn’t identified the book.

The Court: I will permit it.
30
A. Yes.
Q. Will you kindly read from the minutes ‘into
the record what was said, what is said about that
meeting ?

Mr. Richards: This is all objected to, if your
Honor please, on the ground the whole proceeding
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is irregular, that Judge Cole has no right at this
time on the return of this rule to go into this sub-
jecet and it is not divulged yet for what purpose he
is going into it. The reason, on the usual return of
a'rule to show cause is on answering affidavits. Now
he isn’t doing that. What he is potentially doing
is going on a fishing expedition here and T object to
it.

The Court: I will hear, you, Judge.

Mr. Cole: What I want to establish and what I
believe will be established by the examination of
this witness and other directors is that this action
taken by them was not their voluntary action but
that it was brought about at the solicitation of
others in order to get this receivership and then
the legal effect of the consent of this corporation
may be that we are entitled to show that it is not
a good faith transaction on the part of the corpora-
tion pretended to be represented by these directors.
This bill in a number of places alleges that these
directors are merely dummy directors and that is
one of the things that T want to establish on the
record that they were dummy in this particular
transaction.

Mr. Richards: All right, what difference does
that make? We are here on a return of a rule to
show cause now just the same as if no receiver had
been appointed. Therefore any action of their con-
senting to this receivership now has mno further
force and effect. Your Honor is dealing with it
fresh, so that it don’t make any difference what
action they took. That is gone and over. As to
today your Honor has got to deal with this receiver-
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ship as an entirely new proposition and not accord-
ing to anything they may have done in consenting
to the receivership.

The Court: The difficulty is that the hearing of
the present day is based, in so far as the complain-
ant’s case is concerned, upon the affidavits filed. It
is true that the usual method is by answering
affidavits, but it may be by oral testimony, which
is the method Judge Cole has selected today. IHe
is now only replying to the facts which are now, by
reason of the rule, the evidence in the case and as
recited in the several affidavits, as I recall it, one of
which was that the company against which a re-
ceiver was being applied for had consented to the
appointment and because of that consent certain
notices and times were not needed.

Mr. Richards: If your Homor please, there is
no affidavit to that effect. Your Honor is mis-
taken about that. There was merely filed with the
affidavits to the bill a certified copy of the minutes.
Now it was upon that certified copy consenting that
yvour Honor had a right under the rules to appoint
a receiver pending the return of a rule to show cause
but that is over with now and the thing that is now
before your Honor is just exactly as if there had
been a rule to show cause and we are here under
the affidavits attached to the petition and, therefore,
it doesn’t make any difference whether these people
consented to this thing voluntarily or involuntarily
or how they did it, because that is over and can’t
affect your decision in this matter at all, because,
supposing they come in here now and say ‘‘we do
not consent; we refuse to consent,”” has that got
anything to do with appointing a receiver at this
time?
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The Court: That has nothing to do with the ap-
pointment of a receiver at this time but, if it is
shown that they never consented, it may be we are
not in court at all. That is the reason I am hearing

1t

Mr. Cole: That is the reason I am bringing it up.

Mr. Richards: If your Honor please, that is not
so because the bill has been filed and we are in court.

The Court: But the rule has not been complied
with requiring certain notices, the consent of the n-
solvent company relieves the necessity of certain
notices and of the issuance of the order to show
cause within a certain time.

Mr. Richards: The order itself provided for
notices to everybody including this company. They
have notice now and they are here.

The Court: I will hear the testimony. I can see
at the present time only the question of whether we
are properly in court in hearing this case. That 1s
the only point I see, although I may be wrong on
that.

(Question repeated.)

A. ““A special meeting of the directors of the
Ventnor Gardens, Incorporated, was held at room
35 Real Estate and Law Building, Atlantic City,
New Jersey, September second, 1927 at 6:30 P. M.,
at which were present John A. Fitzsimmons, third,
Dorothy F. Johnson and Helen Cloherty, absent
George W. Reynolds the president read a copy of the
bill which counsel for John Schuster directed was
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about to be presented to the Court. This petition i The Court : Doesn’t St&t_@ 1111 th’i I?llélltezletllgi
prays for a receiver for the Ventnor Gardens, In- states where it was held but doesn’t state Ww. :
-rporated. TUpon motion of Mr. Fitzsimmons, the office of the company or not.

seconded by Miss Johnson, was unanimously decided

: : : ). Was it at the office of the company?
that the president be directed to forthwith consent Q. XV‘IS.H . ol
to the appointment of receiver by the Court of A. No, it wasn’t at the office O.f st a

; : : : 108 was 1t?
Chancery of New JOI‘SG}’,'lt being e.V1_dent th.e com- (i }th(ifee (?fgff: a5 Real Hstate and Law Building.
pany has ceased to do business and it is at this time i1 z 1 ffico that is?
without sufficient funds to carry on said business, Q. DTO e S g : 10
and that the president be further authorized to file A. 1\_0' uted

- answer admitting the facts contained in the bill of ' Q. Did you prepare that minute!
complaint by Mr. Schuster.

It being represented to the directors that appli-
cation was about to be made on behalf of the Kwass -
Realty Company for a receiver and also that an ap-
plication for receiver is about to be made by
Richard Bloem, a stockholder of the company, and
it ‘being evident that the company camnot shortly Mr. Richards: That is objected to as immaterial.
resume its business and that it is financially unable : A ‘ 20
to continue the same, that it is insolvent, the pres-
ident was directed to consent to the appointment
of such a receiver provided application should be A
made to the Court of Chancery of New Jersey there- Q. Who informed you?
for. A. Miss Johnson.

There being no further business the meeting ad- Q. Who?
journed. A. Miss Johnson.

Attest: Q. She a director?
Helen Cloherty, Secretary.’’ A. Yes.

Q. Was that all done at one meeting? : Q
A. Yes.
Q. Were you present? . Did somebody present that resolution?

A. Yes. A. Somebody presented it.
Q. Was that at the office of the company? Q. Who presented it?

Mr. Richards: That is objeeted to, immaterial.
The Court: Sustain the objection.

Q. How did you come to attend that meeting?

The Court: I will permit it.

T was informed of it from the office.

. Then you went to the meeting?
A. Yes.

. 3 : A. Mr. Fitzsimmons.
Mr. Richards: Object, the minutes speak for Q. Who?

themselves. . Mr. Fitzsimmons,
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(. Did anybody else attend the meeting. except
the directors?

Mr. Richards: That is objected to as immaterial.
The Court: I will permit that.

Q. Was there anbody else there except the di-
rectors?
A. Mr. Pedrick.
Q. What?
A. Mr. Pedrick.
Q. Which Mr. Pedrick?
A. Mr. Leonard Pedrick.
Q. Of the firm of Pedrick and Son?
A. Yes.
Q. Anybody else?
A. Mr. Richards, Senator Richards.
Q. Senator Richards?
AsiYes.
Q. Did they take any part at this meeting?
A. No.
Q. What were they doing there, if you know?
A. They were in another office.
Q. What?
A. They were in another office.
. Do you know what they were doing there?

My, Richards: That is objected to.
The Court: Sustain the objection.

Q. Did they appear, that is either Senator
Richards or Mr. Pedrick, during the time that these
resolutions were being discussed?

A. No.

Q. Were the resolutions discussed?

Helen D. Cloherty—Direct

A. Among the directors you mean?

Q. Yes.

A. No.

Q. Nobody said anything about them?

A. No.

Q. No discussion at all?

A. No.

Q. How did you know what you were doing if
there was no discussion?

A. Mr. Fitzsimmons presented the resolution and
it was seconded.

Q. Did you vote on that resolution just because
Mr. Fitzsimmons asked you to do it?

Mr. Richards: That is objected to.

Mr. Cole: Certainly goes to the question

Mr. Richards: It is a leading question anyhow,
he is putting in her mouth what the reason was.

The Court: Yes.
Mr. Cole: She isn’t my witness.

Mr. Richards: 1 don’t know whose witness she
1s.  You called her, I didn’t.

(Question repeated.)

The Court: Sustain the objection.

Q. Why did you vote on that resolution?
Mr. Richards: That is objected to.

The Court: T will permit that.
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Q. If you know, tell me why you voted for that
resolution?

A

T have no reason why I should.

Q. What?

A.
Q.

T don’t know any reason why I should.
Well, if you can’t think of any reason why

you should have voted for the resolution, why did
you vote for it?

A.
Q.
A.
Q.
A.
Q.
A,
Q)
A.

Q.

1 didn’t see any reason for not.

‘What?

I had no reason for not voting.

Was it read before it was voted on?

Yes.

Who read it?

Mr. Fitzsimmons.

Do you know where he got the resolution?

No.

Now do your by-laws provide for notice of a

meeting of the board of directors?

AT
(@
A.
Q.
A.
Q.
A,
Q.
.LA..
Q.

Yes.

Did they have notice?

Sure.

‘What?

Yes.

How did they get it?

Over the phone.

Over the phone?

Yes.

How much notice are they supposed to have

30 under the by-laws?

Al

Q.
A.

0

I don’t remember.

‘What?

T don’t know offhand how much notice.

What about this director who wasn’t there, did

he get notice?
A. Yes.

Q.

What is his name?

O PO FOP
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Mr. Reynolds.

How did he get it?

Over the phone.

Did you give it to him?

No.

How do you know he got it?

. Well, I am not sure that he got the message

but he was got in touch with.

Q.

A.
Q.
A
Q.

Is Mr. Pednck a director?

Mr. Leonard Pedrick?

Yes.

No.

Now this bill—how long have you been a di-

rector?

—
o

=
2C)

Lor

?@P@P@P@P@?wé?@?@?@P

About a year.
How long has Mr. Fitzsimmons been a direc-

Over a year, I don’t know exactly.

How long has Miss Johnson been a director?
Since the company was organized.

What?

Since the company was organized.

Who was the other director?

George Reynolds.

. Now this bill that is filed—by the way did you

thls petition?

Yes.

When?

The day of the meeting.
What?

The day of the meeting.
Where did you get it?
It was in the office.
How did it get there?

I don’t know.

Did you read it?

I read some of it
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Q. Before or after the resolution was passed?

A. After.

Q. After?

A. Yes.

Q. Did you read this part of this petition which
said that you and the others were dummy directors?

AL No:

Q. The petition says that you were dummy di-
rectors; was that true so far as you were concerned,
were you just a dummy director?

Mr. Richards: That is objected to.
The Court: I will permit it.

A. Well, I don’t know just what you mean. We
were directors and we acted.

Q. I don’t either except the petition says that you
and the others were dummy directors and you say
you read this petition; did you read in here where
they were charging you with being a dummy direc-
tor?

. I don’t remember reading that part in there.

. Didn’t read that part?

=Nl

. Well, how many shares of stock do you own?

. Two shares.

. Were you asked by Mr. Pedrick to pass this
resolution?

Mr. Richards: Objected to.

The Court: Sustain the objection.

Q. Were you on a salary with the company?
A. No, not with Ventnor Gardens.

Helen D. Cloherty—Cross
Cross-examination.
By Mr. Richards:

Q. Was there a written waiver of notice of this
meeting of the directors signed by all the directors?

A. Except Mr. Reynolds and it was sent to him.

Q. Didn’t he sign the waiver of notice as well?

A. T think he did.

Q. Haven’t you got the waiver of notice?

A. I don’t know.

Q. If you haven’t in that book haven’t you got it
there?

A. Should be in here. There was a waiver of
notice signed by the directors.

Q. As a matter of fact, had Mr. Reynolds ap-
peared there prior to the meeting?

A. No.

Q. Didn’t he come to the room 35?

A. No.

Q. Do you know whether he said he would be
there at the meeting?

A. T don’t know whether he said he would or not.

Q. Now did the president of the company read
this petition, this bill to the other directors or parts
of it?

A Partsiof if.

Q. And tell you what the bill was about?
A Yeg!
Q. And what was proposed to be done?
AUNen

Q. And was there a discussion about that?

A No,

Q. Well, did somebody move that the receiver-
ship be consented to?

A. Yes.
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Q. And was there anybody present in the room
at that time except the directors?

A. Not at the time of the meeting.

Q. After—was that done verbally, that resolution
first passed verbally or discussed verbally?

A. Yes.

Q. And then was the resolution put in writing
afterwards?

A. Yes.

10 Q. And passed at the meeting?

A. Yes.

Q. So then there was some considerable time for
consideration of this matter by the directors, was
there not?

A. Yes.

Q. About how long?

A. Fifteen minutes to a half hour..

Q. Fifteen minutes to a half hour, the session
lasted that long?

24 AL Yes.

Q. Now you were familiar with the affairs of this
company, were you not?

A. Yes.

Q. And you knew it was in fact unable to con-
tinue its business, didn’t you?

A. Yes.

Q. You knew that it was receiving money from
the lot holders and not going ahead with the im-
provements, didn’t you?

30) A, Yes.

Q. You knew that it had not paid the taxes on
the property, didn’t you?

A. Yes.

Q. And you knew that it had mortgages aggregat-
ing over a half million dollars, didn’t you ?

A. Yes,
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Q. So that you were familiar with all of these
facts?

ALY ew

Q. Was there any need for discussion?

A. No.

Q. Were you in a position to oppose the receiver-
ship?

A. If T wanted to.

Q. Would you have considered it wise as a direc-
tor of this company to have opposed a receivership,
appointment of a receiver?

A. No.

By Mr. Cole:

Q. Now you said that there was a verbal dis-
cussion; did you talk about it—first did you talk
about it?

. No.

. You didn’t say anything?

. No.

. Who was it did the discussing?

. I don’t remember who it was.

. What?

. I don’t remember who it was.

. Well, you said in answer to Senator Richards’
question that there was a verbal discussion; now
who discussed it and what did he say?

A. No, he asked me if the petition was read and
if any

Q. No, pardon me just a moment ——

Mr. Richards: I think the lady is right, before
you commit her to the verbal discussion of it, go
back

Q. Now you appear to have said, in answer to
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Senator Richards, that there was a verbal discus-
sion about this resolution. Now was that so or not,
was there a verbal discussion about this resolution?

A. I didn’t answer a question about a verbal
discussion.

Q. Then you didn’t intend to say that there had
bee a verbal discussion, is that correct?

AnNeo.

Q. Then there was no verbal discussion.

10 A. No.

Q. But did you think that there ought to have
been a receiver in this corporation?

A. Sure.

Q. When did you get that idea that there ought
to be a receiver?

A. Well, when the company didn’t have enough
money to go on.

Q. When was that that you thought the company
ought to have a receiver?

20 A. I don’t know exactly when it was.

Q. What action did you take after you thought
there ought to be a receiver to have one appointed?
What did you do personally?

A. 1 didn’t do anything.

Q. In other words, notwithstanding the fact, that
you thought there ought to be a receiver, you did
nothing to have one appointed, did you?

A. No.

Q. And you come into the picture by being asked

30 by Mr. Fitzsimmons to attend the meeting, didn’t
you?

A. Yes.

t Q. And that was on the very day this resolution
was passed, wasn’t it?

A. Yes.

Q. Now what did Mr. Fitzsimmons say to you
about this meeting and what was to be done?
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A. He called the meeting for the purpose of ap-
pointing a receiver for the Ventnor Gardens.
Q. Did he tell you why he wanted a receiver ap-

pointed?

A. Yes. )
(). Did he tell you who had asked for the receiver?

A. Yes.

Q. Who did he say?

A. Mr. Schuster.

Q. You say somebody read some of this bill, who 1()
read it?

A. Mr. Fitzsimmons.

Q. Did he read about the dummy directors?

A. No.

Joux A. Frrzsimmons, 3rd, recalled.
Direct examination.
By Mr. Cole:

Q. Mr. Fitzsimmons, will you tell the Court in
your own way, please, how it came about that this
meeting was called and this resolution passed?

Mr. Richards: I object to that, if your Honor
please. I think we ought to have direct questions
and answers so I can object to them and get the
benefit of it. 30

The Court: You are entitled to question and
answer.

Q. Did you have anything to do with calling the
meeting of the directors which passed this resolu-
tion?
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Mr. Richards: Thtat is objected to, if your
Honor please.

The Court: T will permit it.
Mr. Richards: If your Honor please, I would

like a general objection to the whole line of exami-
nation for the same reason as in the other case.

[0 The Court: You may have the general objection.

A. No, I did not.

Q. Nothing to do with it at all?

A. I called it at the instance of Miss Jehnson,
that is all.

Q. Who is Miss Johnson?

A. She is a director of the Ventnor Gardens, In-
corporated.

Q. Miss Dorothy Johnson?

20 A. That is right.

Q. Was that on the very day this meeting was
held?

A. That T can’t reeall. T rather think it was two
or three days before.

Q. What did she say to you?

A. She said there was going to be a meeting of
Ventnor Gardens, Ineorperated, she would call a
meeting.

Did she say for what purpese?

. No, I don’t believe she did.

That is a mere director, is that right?
I believe so.

You were the president?

Yes.

Some one else was seeretary?

. That is right.

O

30

PO POFO
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Q. And she called the meeting without telling you
what it was about, is that correct?

. I think that is correet, yes.

. Now then where did you meet?

. It was about five-thirty.

. Where?

. In room 35 of the Law Building.

. Do you know whose office that is?

. I think it is Mr. Parsons and several others,
I am not sure.

Q. When you got there what was the first action
taken?

A. Why I was given the bill of Mr. Schuster and
asked to read it over, which I did.

Q. Who gave it to you?

A. Why I think Mr. Pedrick gave it to me.

Q. Where were you when he gave it to you?

A. T was in one of the adjoining rooms of 35, it
wasn’t exactly room 35.

. Who was there when he handed you the bill?

. No one else was in the room.

. You mean the petition, don’t you?

. That is what I mean.

. By the way, Mr. Pedrick a director?

. I don’t believe he is.

. Tell us what he said to you?

. He said, “‘read it over,”” which I did very
hurriedly, because it is rather long, and I got the
general import of it, that is about all.

Q. Then what happened?

A. Then T called the meeting and told the direc-
tors just about what it was all about.

Q. What did you say to them?

A. T said there had been a petition filed by one
John Schuster of Egg Harbor for appointment of
a receiver, and then I read them the—first along—
not a petition, but a resolution, T put it into sort of
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a form of a resolution, and they passed it after some
small discussion.
Q. What was the discussion?
A. Well, just wondered what it was all about and
I explained a little more fully, that was all.
Q. Who wanted to know what it was about?
A. Why I think it was Miss—I don’t know, to tell
vou the truth, who it was.
Q. Who gave you the resolution?
A. Why it was put—I think it was later put into
correct form by Senator Richards.
Q. Where?
A. In one of the rooms there, of 35. It wasn’t
at the meeting.
Q. Was it finally handed to you?
. Yes, it was finally handed to me.
Q. By whom?
A. Senator Richards I believe.
. Was Mr. Schuster there?
. That I don’t recall. I didn’t meet him.
. Was Mr. Pedrick there?
. Yes.
. What did Mr. Pedrick say about this?

Mr. Richards: Objected to, if yvour Honor please.
The Court: I will permit it.

Mr. Richards: Certainly not material, might be
anything.

Mr. Cole: I mean about this resolution or re-
ceivership, what we are talking about.

A. He didn’t say very much about it to me.
Q. Did he say anything?
A. He said, ‘‘read it over,’’ that is all.
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Q. Did he ask you to pass it?

A. No, I don’t believe he did.

Q. Did you read that part of the petition where
you are referred to as one of the dummy directors?

A. No, I didn’t, I didn’t see that.

Q. Why didn’t you read that part?

A. T don’t know as I seen that.

Q. What is the fact about it, Mr. Fitzsimmons,
were you a dummy director or not?

Mr. Richards: That is objected to, if your Honor
please.

The Court: A conclusion, I think. T will sus-
tain the objection.

Q. Did you and the other directors direct the
affairs of this company or didn’t you?

Mr. Richards: T object to that, if your Honor
please.

The Court: Sustain the objection.
Q. Ts it not a fact that Mr. Leonard Pedrick, who

handed you this resolution, dominated and directed
the affairs of this corporation?

Mr. Richards: That is objected to.

The Court: Sustain the objection.

Q. Now did you think, at the time this resolution
was shown to you, that there ought to be a receiver?

A. Well, T sort of thought there should have been,
ves.

Q. When did you reach that conclusion?
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A. Well, after the other developments had gone
into the hands of a reeceiver.

Q. When was that, how long before you passed
the resolution did you conclude there ought to be
a receiver?

Mr Richards: Objected to as immaterial.
The Court: I will permit it.

A. I think it must have been a week or two weeks.

Q. Did you do anything towards procuring the
appointment of a receiver?

A. No. No actual work.

Q. Did you suggest to Mr. Pedrick that there
ought to be a receiver?

Mr. Richards: That is objected to.
The Court: Sustain the objeection.

Q. Mr. Fitzsimmons, you remember signing an
affidavit?

A. 1 believe I did, yes.

Q. Did you read it?

LR

Q. It says that ‘‘the direetion of the affairs of
Ventnor Gardens, Incorporated and all the affairs of
the company have in the past been dominated by the
members of the co-partnership of Frank J. Pedrick
and Son, to wit, Frank J. Pedrick, Leonard W. Ped-
rick and Frank Curran, and that he had in all things
acted as president according to their directions,’’ is
that true?

A. Yes. T think that is true, yes.
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Cross-examination.
By Mr. Richards:

Q. Is this also true that subsequent to April 23,
1927, you, that is ‘“he’’ in this case, ‘‘has acted ac-
cording to directions given him by the trustees,
Bentley H. Pope, John C. Slape and Harland H.
Bradt:?’

A. Yes, that is true.

Q. Now at the time of this meeting was there any-
bedy present in the room except the directors of
the company?

A. No, there was not.

Q. Who actually handed you the copy of this
petition?

A. Mr. Pedrick.

Q. Are you sure that it wasn’t myself?

A. I am pretty sure, yes, fairly sure.

Q. Wasn’t T present at the moment?

A. T believe you were in the room, yes.

Q. Didn’t T talk to you about the petition?

A. You may have explained it a little more fully;
it didn’t mean very much to me.

Q. Didn’t T tell you that I was about to file peti-
tion asking for a receiver against the company

A. Yes.

Q. —of which you were president?

A. Yes.

Q. And at that time somebody handed you the
copy of this petition to read, wasn’t that right?

A. Yes.

Q. And after you read it you made the affidavit
that has just been mentioned here, wasn’t that so?

A. Yes, that is so.

Q. And you called a meeting of the directors?

A. Yes, '
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Q. And was I present at that meeting?

A. I don’t believe you were in the room, no.

Q. Nobody else except the directors, isn’t that
true?

A. That is right.

Q. The action was of your own volition that you
took at that time? _

A. Yes, after it had been explained to me, of
course.

(. You say that you had thought for couple of
weeks that there should be a receiver appointed?

A. Yes.

Q. Was the fact that Schuster was demand-
ing—about to foreclose these mortgages inducive of
your consenting to this receivership?

A. Yes, it was.

Q. Is the company able to proceed with its busi-
ness?

A. I don’t believe it is, no.

Q. Has it any funds to proceed with it?

A. T don’t believe it has.

Q. Could it do so with safety to the public?

A. T don’t imagine it could, no.

Q. Or to its stockholders or to its creditors?

A. No.

By Mr. Cole:

Q. Mr. Fitzsimmons, we asked you whether this
company could do business with safety to the pub-
lic? What did you think he meant by that?

A. Well, T don’t know exactly, I suppose by tak-
ing their lot payments and not being able to deliver
the ground or real estate properly.

Q. That is what you meant by the publie, the peo-
ple who had bought the lots?

A. Yes.
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Q. You said that there was no one in the room
except the directors?

A. Yes.

Q. Was there anybody in the adjoining room?

A. Oh, yes, there was Senator Richards and Mr.
Pedrick in another suite of the office.

Q. Was the door open or closed?

A. That I don’t recall. I believe it was open or
half open, partly open.

10

Lroxarp J. PEDRICK, sworn.
Direct examination.
By Mr. Cole:

Q. Are you of the co-partnership of Pedrick and
Son? 20

A. Yes, sir.

Q. Against which an involuntary petition has been
filed in bankruptey?

A. Yes, sir.

Q. When did you first know that somebody
wanted the directors of the Ventnor Gardens to
pass a resolution consenting to the appointment of
a receiver?

Mr. Richards: That is objected to as irrelevant, 30
immaterial and incompetent.

The Court: I will permit it.

A. Why Mr. Schuster was about to file a petition
for receiver—what was that question again?
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(Question repeated.)

A. When? Some time after I heard of the appli-
cation that Schuster was to file for a receiver.

Q. Sometime after what?

A. Sometime after I heard of the petition Mr.
Schuster was filing asking for a receiver, probably
two days.

Q. Why isn’t it a fact that the petition for the
appointment of a receiver wasn’t filed until after
this resolution was passed?

A. T knew that Mr. Schuster was going to file a
petition.

Q. I am not askm you that; T am asking you
whether you don’t know that this petition for re-
ceiver was not filed until after the resolution was
passed?

A. I know that, yes, sir.

Q. Now my other question was, when did you first
know about the resolution to have the company’s
consent?

Mr. Richards: I object as quite immaterial.
The Court: I will permit it.

A. T didn’t know of the resolution until right
after the meeting of the company passing it.

Q. Who told you?

A. T was in the next room.

Q. What room?
A. In the next room in 35, I think it is, Law Build-

ng.

Q. How did you come to be there?

A. T was there with Senator Richards in relation
to the Schuster matter.
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Q. You mean to say, do you, that you didn’t ar-
rive until after this resolution was passed?

A. No, I was there all the time, yes.

Q. That was your object in going, wasn’t i, to
have these directors to pass this resolution?

Mr. Richards: I object to that, if your Honor
please, in the first place it is leading, putting in
his mouth a statement. He has a right to ask him
what his object was, but he can’t put in his mouth |
the language that he wants.

The Court: Is this witness a deponent in any of
the affidavits attached?

Mr. Richards: No, he took no affidavits. ~ This
man is entirely a stranger to this thing.

The Court: Sustain the objection.
Mr. Richards: Except he is a defendant.

Q. How did you come to be in the adjoining room
when this resolution was passed on the day it was
passed?

Mr. Richards: That is objected to, if your Honor
please, I can’t see it has any relevancy at all.

The Court: I will permit that.

A. T was there with Senator Richards in refer-
ence to

Q. How did you come to be there? I knew you
were there with him, I knew that when I asked you
the question; I knew that, but how did you come to
be there?
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A. Mr. Schuster was to be there and I was to
meet him there.

Q. For what purpose?

A. For the purpose of getting some idea what
this, what he was going to do in reference to this
petition for receiver.

Q. Who told you he was to be there?

A. Senator Richards told me he was to be there.

Q. Did he ask you to go with him or come with

[0 him to that room?

A. Who?
Q. Senator Richards?
A. He told me it might be a good idea for me to
be there.
Q. For what reason?
A. To see Schuster and see whether he intended
to go through with his resolution.
Q. Did you see him?
A. T did see him.
Q. Was he there?
A. He was there.
Q. While you and the Senator were there?
A. Yes, sir.
Q. Was there any discussion about this resolu-
tion
. No discussion at all about any resolution.
. Nothing said about the resolution?
. No, sir.
J- You handed that resolution to Mr. Fitzsim-

3() Mons, didn’t you?

A. T did not, handed a petition to Mr. Fitzsim-
mons.

Q. Who prepared that resolution?

A. T don’t know who prepared it. It was done
at the meeting of the company, T presume the secre-
tary.
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Q. You don’t know who prepared it? Did you
leave after the resolution had been adopted?

A. After the meeting was over I left, yes.

Q. There wasn’t anything else done except to
pass the resolution, was there?

A. I wasn’t at the meeting; I don’t know what
all they did.

Q. Did you hear these directors act? Weren’t
you right in the adjoining room?

A. T was in the adjoining room, yes, Sir.

Q. Door or not open?

A. I think it was closed.

Q. Mr. Fitzsimmons did you ask one of these di-
rectors to call this meeting for the purpose of pass-
ing this resolution?

Mr. Richards: That is objected to.

The Court: T will permit it.

4. Nojlididn’t:

Q. How did they come to get together, if you
know?

A. A meeting was called but there wasn’t any, but
it wasn’t called for any particular purpose at all.

Q. How do you know?

A. Because, as far as I know, there wasn’t any
idea what was going on, the directors didn’t know
what was taking up.

Q. The directors didn’t know?

A. No.

Q. How do you know they didn’t know?

A. As far as T know they didn’t know.

Q. In other words they just got there without
knowing what they were going to do?

A. They got there to attend a metting, a special
meeting.
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Q. A special meeting for what?
A. Tt wasn’t—they weren’t told to come there for
“any particular purpose.

Q. You say they didn’t; I am asking you how you
know? What is the source of your information?
You didn’t answer that. Suppose I ask you this
simple question, didn’t you go there that day either
with or without Senator Richards knowing that the
directors had been called together by you for the
purpose of having them pass this resolution con-
senting to the appointment of a receiver for this
corporation?

Mr. Richards: Don’t answer that. 1 object to
that because that is putting in the witness’ mouth
testimony he wants and he can’t do it. This is his
witness.

The Court: I will permit it.
(Question repearted.)

A. No, I did not.
Q. Did you consent to the appointment of a re-
ceiver?

Mr; Richards: Objected to.

A. T had nothing to do with it.

Q. Your co-partnership owns how much of the
stock ?

A. Ninety per cent.

Q. Who owns the other ten?
A. Richard Bloom.

Q. Is he the actual bona fide owner of that other

ten shares?
A. Yes, sir,

Leonard J. Pedrick—Cross
(Cross-examination.
By Mr. Richards:

Q. Mr. Pedrick, did you see Mr. Bloom there at
any time around number 35 Law Building about the
time or before or after this meeting?

A. T did.

Q. Do you know whether or not he also knew
what was afoot about the filing of this petition?

A. T do.

Q. Now as a matter of fact, T told you that this
petition was going to be filed, didn’t 1?

A Yes, sir.

Q. Do you remember who asked you to get the
directors of Ventnor Gardens present at some con-
venient place that afternoon? ILet me refresh your
memory, didn’t I ask you to do it?

Al Yes.

Q. Did I tell you why I wanted them?

A Yousdid:

Q. What did I tell you?

A. You told me that a petition for a receiver to
be filed by Mr. Schuster and that there were two
others in the wind and that it might be a good idea
to call a meeting to have it discussed.

Q. By the directors?

A. By the directors.

Q. For the purpose of determining whether or
not they would econsent to a receivership, wasn’t that
right?

A. Yes, sir.

Q. Now wasn’t there some place around that
office Mr. Carlton Godfrey as well, was he there at
any time?

A. Yes:

Q. D:id you have any discussion or talk with him
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or did you hear him talk with anybody about an ap-
plication for a receivership by him for another
party?

A. I did. By the Kwass Realty Company.

Q. Did you hear anybody else discuss the ques-
tion of an application for a receivership?

A. There was a rumor, I didn’t hear anybody dis-
cuss it directly, but T heard it rumored that there
was another bunch going to make an application or
petition.

Q. Now in what room were you during the time
that this meeting was being held by the directors?

A. T was in the room off of the, I don’t know what
the number of the room is.

Q. Who was in that room at the time this meeting
was going on?

A. In the room where I was at?

Q. Yes.

A. There was yourself, Mr. Littlefield and my-

. What was Mr. Littlefield doing?

. Mr. Littlefield was typeing the petition.

. Was he making any noise?

. Plenty of noise.

. Was it possible at that time to hear any dis-
cussion that was going on in the next room?

A. I didn’t hear any.

Q. Can you tell whether or not the door was closed
" or open?

A. T don’t recall whether it was open or closed.
I think it was either closed or partly closed.

Q. Do you know whether or not T talked to Mr.
Fitzsimmons and told him what T proposed to do?
Did you hear any conversation of that kind?

A. Yes, I did.

Q. Did you see me give him a copy of this peti-
tion?

Leonard J. Pedrick—Cross it

A. T did. ;

Q. Do you know whether Mr. Littlefield was type-
ing the petition or something that was to go with
the petition at that moment?

A. T couldn’t say at that moment, he had two or
three things he was working on.

Q. Several things he did do there?

A. Yes.

Q. That you seen him do?

AR Yies:

Q. And this petition was given to Fitzsimmons,
is that right?

A. Yes.

Q. Fitzsimmons took it into the next room where
the other directors were and held a meeting, wasn’t
that true?

A. Yes, sir.

Q. Now do you remember whether or not Fitz-
simmons informed the sundry who were present
what they had done at that meeting? :

A. He did after the meeting, I mean as far as—I
don’t know what went on at the meeting; it was
discussed after the meeting was over.

Q. Did you bring any pressure to bear upon these
directors to have them vote to have a receiver ap-
pointed?

AW did ¥ et

Q. Did you influence them to do that?

A. T did not.

Q. Did you advise them to do it?

A. T did not.

By Mr. Cole:
Q. Senator Richards had you say that he told

you before this resolution was passed, and I think
before you met in this room 35, that there were two
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others in the wind; just what did he say to you
abeut that?

A. That there were two other applications for a
receiver.

Q. For Ventnor Gardens?

A. For Ventnor Gardens, yes, sir.

Q. Did he tell you who they were?

A. One was the Kwass Realty Company, and the
other one was—no, he said there was two, not more
than {wo, one was the Kwass and the other, but I
did say I had heard a rumor of another group form-
ing to ask for a receiver.

Q. What was this a race to see who should get
the first petition filed for a receiver?

A. T don’t know that it was, no, sir.

Q. Did he tell you why he wanted this resolution
passed ?

A. No. '

Q. DPidn’t tell you the objeet of the resolution?

A. No.

Q. Now didn’t he tell you

A. What was that question again?

(Question repeated.)

A. No, he didn’t.

Q. Didn’t explain it to you at all?

A. No. '

Q. And you didn’t know why he wanted it passed?

A. I am not a lawyer; I couldn’t tell what the
object of it was.

Q. Didn’t he tell you that he wanted this resolu-
tion passed so that he could have the consent of the
corporation to this petition so that there would be
an immediate receiver appointed and get ahead of
the other two that were in the wind?

A. No, he didn’t.
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Q. Didn’t say anything like that at all?

A. No, sir.

Q. What were you doing there, Mr. Pedrick?

A. T was simply there to see what Schuster was
going to do.

Q. You already knew he had filed a bill to fore-
close the mortgage, didn’t you?

A. No, I didn’t. T didn’t know until that after-
noon that he was going to file a petition.

Q. At all events, Mr. Pedrick, you didn’t go there
of your own motion, did you?

A. T would say I did, yes.

Q. How did you know there was going to be a
meeting ? ;

A. Well, Senator Richards was to be there with
Mr. Schuster and I was to meet him there.

Q. All right; now Mr. Curran is a member of
your co-partnership, isn’t he?

A. Yes, sir.

Q. Owns forty-five per cent of the stock?

A. Yes, sir. :

Q. Did you ask him to be present at this meeting?

A. No, sirx. .

Q. Were you anxious to have a receiver appointed
for this corporation?

A. T thought it was the best thing for it.

Q. Were you anxious to have it?

Mr. Riehérds: Objeeted to.

Mr. Cole: All right. That is all. That is all
the proof I care to offer.

Mr. Cole: Please your Honor, T want to be per-
feetly frank. I am not sure I understand this bill
but T am going to discuss it from the standpoint of
what T do understand. This appears to be a bill by
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a mortgagee who says that he is filing or has filed
a bill to foreclose a number of mortgages and that
it is on behalf of himself and such other similar
mortgage holders who shall come and contribute to
the expense of this suit, and there is a prayer for
a broad receivership and the order that appointed
the receiver is as broad as the prayer.

Now I don’t know of any statute nor do I know
of any case that permits a general receiver with the
broad statutory powers by a mere mortgage holder
and I point out especially here that there is noth-
ing in Mr. Schuster’s affidavit which says that his
mortgage is imperilled. There is no pretence that
this corporation is insolvent, no suggestion it is,
and there is nothing in Mr. Schuster’s affidavit which
says that his mortgage isn’t fully secured. He
doesn’t say that the land that is covered by his
mortgage is not ample to pay the mortgage debt.
So that, coming in as a mere mortgage holder,
without any suggestion that his mortgage is im-
perilled, he has had a receiver appointed and asks
that it be continued with broad statutory powers.

Now the statute limits such a receivership, as I
understand it, to a creditor or a stockholder. Now
it 1s a rather singular thing that apparently Mr.
Schuster * doesn’t attempt here to have a stock-
holder help him, maybe he couldn’t because of the
receiver in bankruptey, although Mr. Bloom owns
ten shares, according to Mr. Pedrick, a bona fide
holder, and could have joined in this bill as a stock-
holder and probably made it a good bill.

Mr. Schuster isn’t a creditor. I thought possibly
we might spell out of this bill that he was a creditor,
but you can’t do that. First of all T say this com-
pany is not insolvent, no pretence that it is, and he
not a creditor because he would have no claim to
make against this corporation until he exhausted

Discussion 5

the security under the statute, just the same as if
it were against an individual, he couldn’t ask the
individual to pay the debt until he took the steps
provided by the statute, which is to foreclose the
mortgage. So that I do not understand the theory
of this bill, frankly. @ Merely because this corpo-
ration may be doing something that Mr. Schuster
doesn’t think is good judgment or may be doing
something to dissipate its assets is not enough. He
must in some way be imperilled and there is no sug-
gestion here that he is imperilled.

Now if he were asking for a receiver for his mort-
gaged premises, there would be no doubt, I think,
about his right to have it upon perhaps the showing
he has made in this bill, but he is not asking for
that. This is not a case where there is anything to
receive. This is all unimproved property.

So that it seems to me he is not a creditor, he is
not a stockholder and that the statute limits the
right to those two to file this bill. He is nothing
in the world but a mortgagee with security and,
so far as the bill shows, amply secured, and I point
out there is nothing in the affidavit to show how
he comes {o be a creditor. He is not a stockholder
or that his mortgage is not perfectly good. Now
I think that is enough to.see your Honor has the
point.

Now I come to the question of the bona fides of
this bill and, of course, my attack is purely upon
the directors. I assume that the object in having
the directors vote or consent to the receiver was to
avoid the necessity of notice under the statute. The
statute, as it is in the books, permitted the Court of
Chancery to appoint a receiver on the filing of the
bill or a petition without notice to the corporation
and the Court of Appeals said that act, to that
extent, was unconstitutional and then, as I recall
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the history of it, the rule provides in such a case—I
think T am right about this—your Honor may ap-
point a receiver provided the corporation consent.
Now, of course, that always contemplates good faith.
This court can’t be imposed upon and my proposal
is, your Honor, or proposition, that this Court has
been imposed upon by these directors. This peti-
tion says they are dummy directors. They never
did anything except what somebody told them to do.
There never was any intelligent, voluntary action
upon their part. First they were dominated by
Pedrick, according to the bill, and second, domi-
nated by these trustees, and they did not meet
voluntarily. Two of them say ‘“we thought there
ought to be a receiver.”” They took no action. It
wasn’t until Schuster or Pedrick, if you please,
came into the picture, and urged them to hold that
meeting

Mr. Richards: If your Honor please, there is no
such evidence.

Mr. Cole: No such evidence as what?

Mr. Richards: Your own witness denied that. He
was your witness.

Mr. Cole: All right. I didn’t think he was my
witness. I called him.

Mr. Richards: I don’t want to interrupt, but
where is the good faith? Judge Cole puts a man
cn the stand and then proceeds

The Court: TLet Judge Cole proceed with his
argument.
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Mzr. Cole: I have no objection to these interrup-
tions. I enjoy them. _

My contention is that when that record was read
that these directors did not get together voluntarily,
they did not know what they were to do until they
got‘ there and it wasn’t until after they got there
that they got this resolution either prepared by
Mr. Pedrick or Senator Richards, and they are
urged to pass this resolution to be ahead of Mr.
Godfrey or some other. That is ﬂ}e StO%‘):. It
that is good faith; if that is not an imposition on
the court, of course I don’t know.

But, independent of that, it does seem to me
there is absolutely no justification for the contenua-
tion of this receiver on the ground there is no right
in the law to have this receivership continued, z}nq
I tell your Honor I am here protesting in behalf of
a creditor—no creditor filed this bill—I am here on
behalf of the receiver who represents mninety per
cent of the stock and the other ten per cent they
didn’t get, and I am here on behalf of a lot owner
and mortgagee representing over one hundred and
fifty thousand dollars. Mr. Schuster has about
thii_‘t\; some odd thousand dollars and wants to put
this éompany in the hands of the receiver. .

One word more while I am on my feet, if, 1101(\\’.1}(}1-
standing what I say, your Honor thinl.is a recelver
ought to be appointed, I represent quite a number
of general creditors who come in undey the bank-
ruptey if that goes through and I am anxious to save
something for the general creditors. I am anxious
that this estate shall not be frittered away in litiga-
tion and counsel fees and receivers’ fees. Most (?f
my clients are people that can’t afford to lose ’the{r
money and it is important that the expense of this
thing be kept down. Now we have j(he \\711151'1est01‘
Development in the hands of a receiver. We have
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the Pedrick Company in the hands of a receiver.
We presently have this company in the hands of a re-
ceiver. We have Pedrick and Son in bankruptey.
Now it seems to me that for economy of administra-
tion, that for continuity of administration, that for
wise administration, there should be one receiver
handle all these companies. Mr. Godfrey’s bill
asserts that Mr. Pedrick managed all these com-
panies as if they were one, and I think that is the
truth. I think in any court it can be demonstrated
after all this whole thing was Pedrick. Ie took
money from one place in to another and it will take
a magician, doubtless, to unscramble the egg, just
as Vice Chancellor Berry said when the application
was made on behalf of the Kwass Realty on behalf
of the Winchester Development Company, and Vice
Chancellor Berry then suggested, opposing Mr. God-
frey’s motion for independent receiver, Vice Chan-
cellor Berry then appointed Mr. Riggins receiver for
the Pedrick Built Homes. He was insisting, Mr.
Godfrey, for an independent reciever for Winches-
ter Development Company. Vice Chancellor Berry
says ““I won’t do it. What do you want, four re-
ceivers to unseramble the eggs?’’ And he appointed
Mr. Riggins receiver in connection with that and
he suggested there the situation looked as though
perhaps he would have to be a receiver for all these
compaunies before they were through, his idea should
be one rather than four. It seems to me that is a
sensible situation. It goes to economy, and while
I am on my feet, I want to propose to your Honor,
if your Honor finds—and I want your Homnor to
understand T am sincerely and earnestly objecting
to this receiver—but if there must be one, I think
it ought to be Mr. Riggins so he will be the one re-
ceiver for these three companies.
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Mr. Richards: If your Honor pleases, we might
take these things in their reverse order. Of all the
things that there should be, there shouldn’t be one
receiver for all these companies. While 1 had
nothing to do with the other two companies, I think
Vice Chancellor Berry was absolutely wrong in ap-
pointing one receiver for those two companies be-
cause it is going to be demonstrated, when your
Honor begins to hear these cases, that their interests
are not the same, that they are antagonistic and
that in the case of all four of these companies their
interests are entirely divergent. There ought not to
be in any case a receivership, one receiver for all
four companies, for this reason, it will appear when
we get into this thing and your Honor gets to know
more about it, that money has been taken from one
corporation, probably illegally, without any right,
and given over to another corporation. Now is
the receiver going to be in position to sue himself
to determine whether or not that was illegally taken?
[ will give your Honor an illustration of it, and it
will develop that about a million dollars worth of
securities of the Ventnor Gardens Company were
used to secure the debt of the Winchester Develop-
ment Company I think it is, isn’t it, Mr. Godfrey?

Mr. Godfrey: Million dollar assets of the Win-
chester Development Company.

~Mr. Richards: And that there is a resolution on
the books of Ventnor Gardens that owing money to
the Winchester Development it secured that debt
by assigning to the Winchester Development Com-
pany this million dollars’ worth of contracts and
that thereafter the Winchester Development Com-
pany, to secure a debt of its own, took this collateral
and secured its own debt with the collateral of the
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Ventnor Gardens Corporation, and, as a matter of
fact, and in truth there never was any debt between
the Winchester Development Company and the
Ventnor Gardens Company. Those securities right-
fully belong to the receiver of the Ventnor Gardens
(fompany at this moment. That is a matter that
will undoubtedly have to be brought before your
Honor to be unravelled.

Now would your Honor want to have the same re-
ceiver in both cases with a million dollars worth
of securities involved and could the receiver be ex-
pected to be on both sides of that same question?
Could he support the claims of the creditors of the
Winchester Development Company and also the
Ventnor Gardens Company? Clearly he couldn’t.

Now Judge Cole says this thing was a race be-
tween several different people to get a receiver
and that this meeting of the board of directors that
consented to it was not done in good faith. Now
your Honor will remember when the application for
the receiver was made by two of the people who
had a right to make it at the same time, the Kwass
Realty Company, represented by Mr. (todfrey, and
by myself, that we came to your Honor together.
Certainly there was no race in that.

Now Judge Cole has made these people his wit-
nesses. He put them on the stand. Upon exami-
nation they declared that they thought a receiver
should be appointed, and why not? This company
had ceased to do business. They weren’t attending
to its affairs. It owed, according to the bill, in
mortgages alone, over six hundred thousand dol-
lars and had another nine hundred thousand dol-
lar mortgage back of all that. It had obligations
to some seven hundred lot owners with whom it
had contracts and it wasn’t proceeding to do busi-
ness. It wasn’t doing business. Under those cir-
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cumstances it seems to me it was the duty of these
directors to, on their own motion, apply for a re-
ceiver. They didn’t do it until they were pushed
to the wall by the Schuster petition and then they
consented to it and the evidence is that their meeting
was not attended by anybody, that I asked this meet-
ing be ecalled, that I went there and showed them
this bill and told them I was applying for a receiver
and did ask them to consent to it and I think that
was a perfectly proper thing to do, certainly with-
in my rights in representing Mr. Sehuster. :

Now then, my friend says that he doesn’t under-
stand the theory of this bill. It is very largely be-
cause he hasn’t read the bill. He has had the bill
now from fourteen to fifteen days and very clearly
he hasn’t read the bill because the bill sets up that
Schuster loaned this company thirty-three thousand
dollars, that he took as security for his thirty-three
thousand dollars twenty-two bonds and mortgages,
that at the time he loaned the money and took this
security it was represented to him to be a first lien
upon this property; that when he went to have it
recorded and after he had loaned the money he dis-
covered mortgages aggregating over five hundred
thousand dollars that were prior liens to his lien
and that he didn’t have a first mortgage upon this
property. This bill also shows this property was
meadow land, that it was being filled in, that, of
course, there was no security for his money whatso-
ever or, for that matter, for the other mortgage
holders unless it was filled in and had a value and
that they were not proceeding with the fill, that the
company had suspended its operations and, there-
fore, that he had no security whatsoever for his
loan. So that the theory of this bill is that Schus-
ter was defrauded out of his money by the repre-
sentations made to him and that, therefore, he has a
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right to a general receiver because, obviously, a re-
ceiver for these scattered lots through this whole
development would be absolutely of no use to him
at all. That wouldn’t gain him anything and, there-
fore, as a general creditor—because he is a general
creditor by reason of the fraud that was practiced
upon him—and by reason of the fact when these
mortgages are foreclosed they will have no value
and that there will be nothing realized upon them,
all that he will get will be whatever security there
is in the bond that went with them, that therefore
we were entitled to a general receiver.

Now that is the theory of the bill and there is
certainly nothing that would prevent your Honor,
as a general equity proposition, that would permit
you to not take hold of a property that was partly
encumbered by a mortgage and secure the mort-
gage.

On the other hand Judge Cole does not come here
with one bit of proof, not in the way of an affidavit
or any other proof, that this company is not insol-
vent. He simply says he doesn’t want a receiver,
but he doesn’t say why he doesn’t want a receiver.
The testimony before your Honor today by these
directors was that this company could not safely
transact business with safety to its stockholders,
to its creditors or, as is said, to the general public
and by general public it was explained it meant the
contract holders or lot holders of which in the bill
there are seven hundred. The affidavits with the
bill show that this company has suspended its ordi-
nary business and that is not denied. Under those
circumstances what is to be done? Is this company
to be left absolutely without a head? Its directors
certainly are not directing its affairs. They are
not taking any active interest in it and it is not
denied that they are not. Under those circumstances
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what is this court to do? Certainly somebody has
got to take possession of its property and do some-
thing with it and conserve it so that in the absence
of any other reason and upon the clear proof that
the consent was the voluntary act of the directors,

I believe we should have an order continuing the re-
ceiver.

Mr. Cole: Just one word. I want to suggest

this, the creditors and stockholders are the ones to ()

complain in the situation in which counsel finds this
company. Secondly, I ask your Honor, if you
haven’t already done it, to read the bill and affidavit
and see how much support there is to the conten-
tion that this company is in distress. Probably
there are a great many averments about mortgages,
ete., but there is nothing in there about how anybody
is going to be hurt and your Honor certainly can’t
assume, because there is a confusion of mortgages,
this company is insolvent and it can’t assume that 2
this man won’t get his money.

Mr. Butler: If your Honor please, we represent
Mr. Curran, the owner of forty-five per cent of the
stock of this corporation, and I want to say we con-
cur fully in what Judge Cole has said as to the facts,
particularly that a receiver should not be appointed
at all, and particularly want to emphasize the fact
that the consent of these directors was not in good
faith, it wasn’t a real consent.

However, if your Honor, notwithstanding these °
arguments, thinks a receiver should be appointed, we
very earnestly urge your Honor to appoint as re-
ceiver the same person who is receiver of the other
corporations on the grounds that the assets of all
of them would be conserved and it would be benefi-
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cial to the ereditors, stockholders and everyone con-
cerned.

The Court: Is there a mutuality of interest in
all these companies that the receiver could or would
there be any conflict between any of these com-
panies?

Mr. Cole: Please your Honor, he is an officer of
the court.

The Court: I know, but he is not expected to de-
cide litigious matters. Of course, the question of
dividing funds an officer of the court can do it, but
are these interests such that it ecan be determined
by a receiver? 1 will hear your view on that mat-
ter, Judge Cole and Mr. Butler.

Mr. Richards: I will give you one illustration:
isn’t it true, Mr. Butler, that Winchester Gardens at
the present time has official possession of a million
dollars worth of these contracts belonging to the
Ventnor Gardens?

Mr. Butler: 1 am not prepared to say.

Mr. Richards: If you don’t know, then why do
you say to the Court that there is a mutuality of
interest?

Mr. Butler: 1 say, if your Honor please, that
in my judgment, and representing Mr. Curran, that
it is our judgment that the interests of these corpo-
rations would be conserved and it would be for their
better interest to have one receiver. [ am not on
the witness stand and I am not prepared to answer
Senator Richard’s question in that respect.
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Mr. Godfrey: Your Honor please, before the dis-
cussion is over, I wish to be heard as a party in in-
terest. I am representing a defendant in this case.
Now in the first place, I can’t see how Judge Cole
can eome before your Honor in good faith today and
oppose a receiver when only a couple of weeks ago
he made the first application that put the Pedrick
corporations in legal custody by putting the Ped-
ricks themselves in bankruptey. That started the
ball rolling. Then the corporations had to look
after themselves. There was no discussion. There
was under forclosure at that time a hundred such
foreclosures against property of the Pedrick corpo-
ration. Their property was in these corporations.
Their assets were in these corporations. Now your
Honor has heard the testimony here today and on
that alone, on the testimony here alone today, sworn
testimony, it certainly shows that a receiver should
be appointed. Do you tell me that the witnesses
here are an exhibition of that degree of character
and eontrol which directors ought to give corpora-
tions?

And if it isn’t, then they were mismanaged and it
is the Court’s duty to appoint a receiver in case of
mismanaged corporations just the same as Vice
Chancellor Berry said it was when he heard the sec-
ond application for receiver and after he had heard
a good deal of the same kind of affidavits, same kind

of testimony, he said that if the application was here

today he would himself appoint a receiver for the

other corporations. Now there was his expression

after a full argument, T wouldn’t even mention this
matter before the Court except that Judge Cole did
bring the case before Viee Chancellor Berry before
this Court in his argument. From that very fact
there ought to be a receiver.

20)




86 Discussion

Let’s concede them that there should be a re-
celver—I can’t dispute it, neither do they; nobody
can. There is nobody today controlling those assets
and the mortgages are going on and being foreclosed
to the extent of 106 I know of two or three weeks
ago filed. If it had not been for action taken by

myself in protection of this property a large part
of the assets of these Pedrick organizations would
[0 have been already dissipated and beyond that the
liabilities built up by deficiency claims upon these
foreclosures.

Now there must be a receiver to protect these
interests or there won’t be anything for creditors,
not a dollar. You put up and let these foreclosures
go on today and you will see happening again ex-
actly what you saw this afternoon at two o’clock
when three or four more properties of the Pedrick
outfit was sold at Sheriff sale where thousands of dol-
2(0) lars of debt was due on bids of one hundred dollars.
That is what you will see if you don’t have receivers
and deficiency judgment, bidding in the property,
getting the property and then a claim against the
assets for the deficiency judgments representing
nearly the entire amount. Now it is in that con-
dition and it can only be protected by a receiver and
we shouldn’t be looking for technicalities to prevent
it.  We should be together asking for a receiver
and a receiver that will protect the assets of this

3() company.

Now tell me how honestly any one receiver can
represent these various corporations when in one
corporation they take the assets, the trustees take
the assets, the very trustees that held the title and
control of this property for all these corporations
until it was taken out of their hands by the bank-
ruptey proceedings at the instance of Judge Cole,
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when those same men, who were trustees had no
trouble in getting two hundred and fifty thc;usa.nd to
pay Dobbs on a mortgage, seventy thousand dollars
to pay another creditor on another corporation
when they got nothing for it, and ten or twent};
thousand to somebody else, and vet couldn’t get the
money to pay the interest on little bits of morteaces
which represent the real assets of the compan}? acild
let thgem go on to be foreclosed, filing no answers to
the foreclosure proceedings, mortgages by the
dozens defensible and yet doing nothing to save the
assets.. If there ever was a case in this world where
a receiver, was necessary, and absolutely disinter-
ested receivers, having no connection with any other
corporation, so that each corporation can proitect its
own property.

: Now there are the assets of the Winchester
Company, the proceeds of the mortgages was in-
vested in the development, purchase and develop-
ment of the property of the corporation now before
you. Now if you have one receiver what is going to
l.lappen to that?  What are you going to do with
1t? Can the receiver for this property be receiver
for the Winchester property and be fair to each ?
He can’t. He can’t be on both sides of the ques-
tion any more than counsel can. The matter has got
to be taken into illustration to the court and pro-
perl_v.thoug‘ht out from the standpoint of each cor-
poration. My judgment of the matter I urged before

Vive Chancellor Berry but he differed. I have got

no criticism. He had a right to differ, but I am
mereb*.illusfr'a‘ring' what I believe to be a fact and I
am giving your Homnor the facts as T found them and
I beh.eve that if you have a good independent cor-
poration receiver for each of these corporations, that
the creditors will receive many times more, maybe
some of the corporations would come out in full, but

10
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if you don ’t, I doubt if any creditor will get one cent.
That is my judgment of the situation and the rea-
sons for it.

Mr. Richards: I might give your Honor just
another illustration why there should not be a re-
ceiver for all of these corporations. A creditor to
the extent of seventy thousand dollars of one of
these corporations, not the Ventnor Gardens, was
paid by the trustees to the extent of seventy thou-
sand dollars out of money that was realized out of
assets of Ventnor Gardens. Now if there is going
to be one receiver how in the world is that receiver
going to recover that money? Is he going to sue
himself to get it back? He is going to do that for
somebody.

Mr. Cole: May I know who got the seventy thou-
sand?

Mr. Richards: Seventy thousand and the money
raised on the Ventnor Gardens property. We will
be able to show that.

The Court: I will follow Judge Cole’s suggestion
and examine the bill. That I will do tomorrow
morning.

Mr. Godfrey: May I ask your Honor, please, be-
fore you continue, if your Honor has any doubt upon
the question of the receiver or who the receiver
should be that the case be continued and further
testimony presented and considered by the court?

The Court: I will continue the case until tomor-
row afternoon at two o’clock with the understand-
ing, of course, no one need to come and, if necessary
continue it to a later period. It will only be done to
keep the continuity of the cause.
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ORDER.
(Filed Oct. 17, 1927.)

IN CHANCERY OF NEW JERSIY.

Between
JOHN SCHUSTER,
Complainant,
and
VeNTNOR (GARDENS, INCOR-
PORATED, et als.,
Defendants.

On Bill, &e.

\
5 Order.

——————

This matter being opened to the Court by Emer-
son L. Richards, of counsel with complainant in the
above entitled cause, and upon the return of an
order to show cause why Max Grossman, heretofore
appointed receiver of Ventnor Gardens, Ine., should
not be continued, and in the presence of Clarence 1.
Cole, Hsq., representing a creditor, and Hiram
Steelman, as receiver for Frank J. Pedrick & Son,
and James Butler, of Moore & Butler, representing
Frank Curran, and testimony having Leen taken in
open court in behalf of some of the defendants op-
posing the appointment of a receiver; and the presi-
dent of the said Ventnor (fardens, Inc., and two of
the directors of the said company having appeared,
and the president under oath having testified that
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the company cannot continue its business with safety
to the public or of its ereditors or stockholders; and
it appearing to the Court that the defendant, Vent-
nor Gardens, Ine., is unakble to meet its current obli-
gations or to continue its business with safety to the
public or advantage to its stockholders, or with
safety to the lien of complainants’ mortgages, and
a receiver for the defendant company should be ap-
pointed by this Court to take charge of and adminis-
ter all of said defendant company’s assets and prop-
erty, and it further appearing that due notice of the
order to show cause was served upon the officers of
Ventnor Gardens, Ine., and upon all other creditors
and mortgagees of said defendant company, and
there being no good reason shown why the receiver
should not be continued; '

It is, thereupon, on this 17th day of October, 1927,
crdered, adjudged and decreed as follows:

1. That Max Grossman, of the City of Atlantic
City, in the State of New Jersey, be and he is here-
by appointed receiver of the said defendant, Vent-
nor Gardens, Inc., and of all its assets and property
of every character and description wheresoever sit-
uate, with full power to demand, sue for, collect and
receive and take into his pessession all the goods,
chattels, rights and credits, money and effects, lands
and tenements, books, papers, choses in action, bills,
notes and property of any and every description be-
longing to the said Ventnor Gardens, Inec., or to
which it may be entitled, and to do and perform all
the duties imposed upon him and required by law,
or by this order, or the further order of this Court.

9. And it is further ordered that the said receiver
Lefore entering upon the discharge of his duties,
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shall take the oath of office preseribed by law and
shall also enter into bond to the Chancellor of the
State of New Jersey with one or more surety or
sureties in the penal sum of fifty thousand
($50,000.00) dollars conditioned for the faithful per-
formance of his duties, which said Lond shall be
approved as to form and security thereof Ly Wil-
liam M. Clevenger, one of the Special Masters of
this court.

3. And it is further ordered that the said receiver
shall take possession of all the property and assets
of the said defendant corporation and account for
the same as this Court shall hereafter direct.

4. And it is further ordered that the said defen-
dant corporation, its officers and agents and all per-
sons claiming under it, shall be and they are hereby
restrained from interfering with said receiver tak-
ing possession of and managing said property.

5. And it is further ordered that the said receiver
be and he is hereby authorized and empowered, until
the further order of this Court, to conduct and to
continue to conduct the business of the said
defendant corporation, without interruption, and
fulfill the contracts and other indebtedness of
said defendant, made by the said defendant,
until the further order in the premises, and
to pay out of the income and profits of money,
assets and effeets from time to time coming
into his hands as such receiver for the neces-
sary purposes aforesaid and to collect and pay
all needful agents and servants and generally to do
all acts and things proper or necessary to Le done to
protect the property and rights of which he is here-
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by appointed receiver for the Lenefit of the com-
plainant mortgagee and all other morteagees like
situate who may become parties to these proceedings
and likewise for the benefit of the creditors, if any,
and the stockholders of the said company, with leave
to apply from time to time, whenever necessary and
as he may be advised for instructions touching all
and singular his rights, duties and liabilities in the
| premises.

6. And it is further ordered that Frank J. Ped-
rick, Leonard J. Pedrick and Frank Curran, individ-
nally and as co-partners under the partnership of
Frank J. Pedrick & Son, be and they are hereby re-
strained from interfering with said receiver or tak-
ing possession of any property belonging to the de-
fendant corporation and they are hereby required,
and each of them, to surrender up to such receiver
any property now in their hands belonging to said
defendant corporation.

7. And it is further ordered that John C. Slape,
Bentley H. Pope and Harlan H. Bradt, individually
and as trustees for Frank J. Pedrick & Son, be and
they are hereby restrained from interfering with
said receiver and from taking possession of and
managing said defendant corporation’s property and
they are hereby directed and required to surrender
and render up to said receiver any property, money,
or other things of value now in their possession or
under their control or deposited in any bank or trust
company or in any safe deposit vault or other place
of security, belonging to said defendant corpora-
tion.

8. And it is further ordered that the defendants,
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John C. Slape, Bentley H. Pope and Harlan I
Bradt do account for, discover and set forth to the
receiver the goods and chattels, rights and credits,
money and effects and real estate of every kind and
description belonging to the said company which
may have come into their hands as trustees or in-
dividuals.

9. And it is further ordered that the defendant,
Atlantic County Trust Company bLe and they are
hereby restrained from issuing any further bonds
pursuant to a certain mortgage trust agreement
whereby the said Atlantic County Trust Company is
trustee for an issue of nine hundred thousand dol-
lars of bonds secured by a mortgage upon the defen-
dant corporation’s property, Ventnor Gardens, Inc.,
or otherwise increasing the liability of said defen-
dant company until the further order of this Court.

10. And it 1s further ordered that the Kwass
Realty Company, complainant in the bill for re-
ceiver considered at the same time as the bill filed
by John Schuster, be restrained from the further
prosecution of its suit against the Ventnor Gardens,
Inec., except in a proceeding in this Court, until the
further order of this Court.

E. R. WALKER,
C.
R. H. INgERsOLL,
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CONCLUSIONS.

IN CHANCERY OF NEW JERSIY.

Between
JOHN ScHUSTER,
Complainant,
and
VeENTNOR GARDENS, INc.,
el alss
Defendants.

10
On Petition to Make
~ Appointment of Re-
' ceiver Permanent,
Conclusions.

20 THESE CONCLUSIONS ARE NOT TO BE PUB-
LISHED IN THE OFFICIAL OR UNOFFICIAIL
REPORTS.

. Emerson Rricuarps, for the complainant.
. Crarence L. Corg, Sr., for a creditor,

30

IngERsoLL, V. C.

The business of this company is being conducted
in such manner that this Court, under its inherent
powers, would be justified in appointing a receiver.
Morse v. Metropolitan Steamship Co., 88 N. J. Kq.

219 =
().-)4 .
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The petitioner comes within the term ““creditor,”’
and is entitled to be heard as such. Hooper v. Basic
Co., 72 N. J. q. 426; 63 N. J. Eq. 107.

rl‘ 2 5 Pp s 4 D - = -
T'he temporary receiver will be made permanent.

AMENDED NOTICE OF APPEAL.

IN CHANCERY OF NEW JERSEY.

Between
JOHN ScHUSTER,
Complainant, On Bill, &e.
and , Amended Notice of
VENTNOR (faRrDENS, [NCOR- Appeal.
PORATED, et als.,
Defendants.

To Ewmerson L. Richards, Esq., Solicitor for Com-
plaimant :

The defendants, Hiram Steelman, trustee in
bankruptey for Frank J. Pedrick, and others, in-
dividually and trading as Frank J. Pedrick & Son,
Margaret Walsh Duncan, property owner, and Wil-
liam H. Whittaker, a creditor, hereby appeal from 30
the order made by his Honor Edwin Robert Walker
as advised by Robert H. Ingersoll, Viee Chancellor,
in the above entitled cause on the 17th day of Octo-
ber, nineteen hundred and twenty-seven, and from
the whole and every part thereof to the Court of
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Errors and Appeals in the last resort in all causes.
Dated November 15, 1927. i
Core & CoLz,
Solicitors for and of Counsel with
Defendants Hiwram Steelman,
Trustee, &c., Margaret Walsh
Dumncan and Wwm. H. Whittaker.

[0
I conceive there is good cause for appeal in the
above entitled cause.

. C. L. Coug,
Counsel for Defendants Hiram Steel-
man, Trustee, &c., Margaret Walsh

Duncan and Wwm. H. Whittaker.

Petition of Appeal

PETITION OF APPEAL.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between 10
JOHN SCHUSTER,
Complainant-Respondent, On Appeal from
and Chancery.
VENTNOR (FARDENS, INC., Petition of Appeal.
et al.,
Defendants-Appellants.

To the Honorable, the Court of Errors and Appeals
m the Last Resort in All Causes :

The petition of Hiram Steelman, trustee in bank-
ruptey for Frank J. Pedrick, and others, individu-
ally and trading as Frank J. Pedrick & Son, Mar-
garet Walsh Duncan, property owner, and William
H. Whittaker, a creditor, the appellants in the above
entitled cause, respectfully show that:

1. Petitioners find themselves by a final order
made in the Court of Chancery by his Honor, KEdwin 30
Robert Walker, Chancellor of the State of New Jer-
sey, as advised by his Honor, Robert H. Ingersoll,
Vice Chancellor, bearing date the 17th day of Octo-
ber, 1927, in a certain cause in said Court of Chan-
cery wherein the said John Schuster was complain-
ant and the said Ventnor Gardens, Incorporated,
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and others were defendants, in this respect, to wit,
that the said order adjudges that the defendant,
Ventnor Gardens, Inc., should have a receiver ap-
pointed to take charge of and administer all of said
defendant company’s assets and property.

And petitioners’ appeal from the order of the
Chancellor which decrees as aforesaid, upon the
ground that the same is erroneous in that the Court
was without jurisdiction under the law and unwar-
‘ranted under the facts in making the order.

Petitioners, therefore, pray that the said decree
of the said Chancellor may be wholly reversed, set
aside and for nothing holden, and that petitioners
may have such other relief in the premises as to this
Court shall seem proper.

Core & CoLg,
Solicitors for and of Counsel with
Appellants = Hiram Steelman,
Trustee, d&c., Margaret Walsh
Duncan and Wm. H. Whittaker.

New Jersey Court of Exrors and Appeals

Between
JOHN SHUSTER,
Complamant-Respondent,
and
VENTNOR (fARDENS, INc., €t al.,
' Defendants-Appellants.

O~ AppreaL FrROM CHANCERY.

BRIEF FOR APPELLANTS.

STATEMENT.

Complainant filed the ordinary bill to foreclose a
mortgage covering a number of lots comprised in a
large area owned by Ventnor Gardens, Inc. Shortly
after the filing of the bill a petition or bill (it has
the appearance of both), was filed, and prayed for
the appointment of a general receiver, and not for
a limited receivership, for the collection of rents of
the mortgaged premises. The complainant was
neither a creditor nor a stockholder of the corpora-
tion. The petition or bill does not allege insolvency.
As a part of the petition or bill there is a copy of
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a resolution passed by the directors, consenting to
the appointment of a receiver. A receiver was ap-
pointed upon the filing of the bill and later the ap-
pointment was made permanent on the return of an
order to show cause, and after testimony and ob-
jection by a creditor, stockholder and lot owner, who
appealed. The objection before the Vice-Chancellor
was that the action of the directors in attempting
to assist the complainant was in bad faith, that the
fact did not bring the case within the statute au-
thorizing the appointment of a general receiver, nor
within the broad equity powers of the Court.

ARGUMENT.

THE COURT OF CHANCERY WAS WITH-
OUT JURISDICTION TO APPOINT A GEN-
ERAL RECEIVER.

The complainant is neither a stockholder nor a
creditor. The bill does not allege insolvency and
the Vice-Chancellor does not find that there is in-
solvency. The order appointing the receiver was
not justified by him under the broad equity power
of the Court and the cases which he cites are refer-
able to that power. The bill does not allege that
the business of the company is suspended or that
the mortgaged premises are not a sufficient security
for complainant’s debts. There are certain allega-
tions of fraud in the inception of the debt, and al-
legations of indifference on the part of the direc-
tors, but no averment of injury likely to flow to the
complainant, or of the dissipation of the assets of
the corporation.

Brief for Appellants 3

That the appointment cannot be justified under
tl‘le .statute is clear by Aldrich v. Union Bag, 81
I%qufuy 24{4; Atlantic Trust v. Consolidated, dc., 49
?lqu.uty 402 ; Greenbaum ?/ Lafayette, &c., 96 Equity

The learned Viee-Chancellor seems to have relied
upon Morse v. Metropolitan Steamship Co., 87
Kquity 217, reversed in this court in 88 Equity ?;25.

In that case the charge was abuse of trust by the
board of directors, dissension among them touéhing
the management of the company, &e. Fraud in
management was involved and the Vice-Chancellor
cited in support of his action Benedict v. Columbus
Construction Co., 49 Hquity. 7

T[‘l'%e bill does not allege that the complainant is a
creditor. There is no case we can find that directly
rules the question. Under our statute the mortan"/G
must first be foreclosed in order to ascertain if fheT‘e
1§ to be a deficiency decree. At the time the bill to
toreclose was filed, complainant could not have sued
the corporation on the debt. But even if he could
be regarded as a creditor, there are no averments
and 1no facts to justify a statutory receiver, nor ¢
receiver under the broad power of equity. No cred-
itor was pressing the corporation, no stockholder
was complaining. There is no fact to justify the
ﬁndmg that the corporation is not able to pazv its
ol.ahgations. There is no suggestion of abuse by the
gl}1“pct01‘s or dissipation of property by them. Even
il 'could be concluded that there was power to
appoint a receiver, there was no justification for it
mm order to protect the complainant. The action

-1n appointing a receiver produces a situation where

‘[1.10 creditors are involved in the usual expense in-
cident to a receiver without any possible advantage
to them,
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If the complainant can be said to take anything by
virtue of a resolution of the board of directoys, we
respectfully ask the Court to read the testimony
taken upon the return of the order to show cause, to
determine if there was not bad faith betw.een the
complainant and the directors, and that the.(hrectors
were not thinking of protecting the creditors and
stockholders when they passed the resolution.

The order appointing the receiver was erroneous
and should be reversed.

Respectfully submitted,
COLE & COLE,
Solicitors of Appellants.

MacCrellish & Quigley Co., Printers, Trenton, N. J.

NEW JERSEY
Court of Errors and Appeals

Between
JoHN SCHUSTER,
Complainant-Respondent, | On Appeal
and from Chancery.
VENTNOR GARDENS et al.,
Defendants-Appellants.

BRIEF FOR RESPONDENT.

STATEMENT.

Frank J. Pedrick and Son, a partnership, was widely
engaged in a number of real estate developments in and
around Atlantic City. It had become well-known
through general advertising and aggressive salesmanship
and had sold real estate valued at many millions of dol-
lars. Among other things it proceeded to develop a
tract of about one hundred and sixty-five acres of land
in the City of Ventnor, adjacent to Atlantic City. This
land was separated from the built-up part of Ventnor
by a waterway or thoroughfare.

Because of its inaccessibility the land was practically
valueless. The Pedrick concern formed the plan of
filling in this thoroughfare and the adjacent meadows
and creating a development called Ventnor Gardens.
[For this purpose the partnership organized the company
known as Ventnor Gardens, Incorporated. Practically
ninety per cent. of the stock was held by the members
of the partnership and ten per.cent. by other persons,
including the officers of the company.
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It made arrangements for the filling in of the land,
but before any of the work was done it laid out all of
the land in the form of building lots and made contracts
of sale with prospective lot-owners aggregating two and
one-half million dollars. ‘This money was to be paid ten
per cent. upon the purchase and two per cent. per month
until fifty per cent. of the purchase price was paid, and
a purchase money mortgage was to be taken for the
balance. The development work was to be finished not
later than January 1st, 1928.

A very large sum of money has been collected from
the lot-owners, but the work of improvement is not more
than fifty per cent. complete and more than half of the
thoroughfare has not been filled. Without this filled
the land is inaccessible. (Note: It does not appear 1n the
proof, but more than two million dollars has been col-
lected from the lot-holders and appears by proof in
other proceedings. )

At the time Ventnor Gardens, Inc., purchased the
land there was a purchase money mortgage remaining of
$250,000 subject to release clauses; subsequently a sec-
ond mortgage of $250,000 placed upon the property to
raise money to continue the development. Thereafter
the complainant, John Schuster, was induced to loan the
$33,000 and was given as security twenty-two bonds and
twenty-two mortgages covering specific lots in the Vent-
nor Gardens development. These lots were not and are
not filled in and are inaccessible because of the inter-
vening thoroughfare.

At the time that the complainant was induced to loan
the $33,000 the Pedricks, who had a contract to act
as general agents for Ventnor Gardens, fraudulently
represented to him that the twenty-two mortgages were
first liens upon the lots and concealed from him the
fact that there was a purchase money mortgage and
the second mortgage, aggregating in all $500,000 that
were prior in lien to his mortgage. This allegation is
nowhere denied and Schuster only found out the truth

3

when he took his mortgages to be recorded and after
he had parted with his money.

Shortly thereafter the Pedricks fell into financial
difficulties and made an assignment to three trustees of
all their propertiies The three trustees were John C.
Slape, Brently H. Pope and Harlan H. Bradt. The
trustees carried on the business from about April 23,
1927, to some time in the latter part of August, 1927,
when they publicly abandoned their trust and refused
to continue the management of the properties.

During the time the trustees were in possession they
collected over $100,000 in payments from the lot-buyers,
which money was diverted from the Ventnor Gardens
corporation to the payment of debts of other Pedrick-
controlled corporations. They likewise further encum-
bered the property with a $900,000 trust mortgage and
borrowed $155,000 from the banks in Atlantic City
upon some of the bonds secured by the trust mortgage.
This money was also diverted from the Ventnor Gar-
dens company. In addition, one of the trustees, Bradt,
who was an employee of the dredging company which
had been filling in the property, voted himself a new con-
tract aggregating $267,000, which contract was in-
flated to “cover the debts due from the Pedricks and
which would have operated as a mechanic’s lien upon the
property.

As far as can be ascertained, and it is not denied in
this case, there were not at the time of the filing of the
bill any creditors of Ventnor Gardens, Incorporated,
except the mortgage holders. The reason for this comn-

dition was that the Pedrick partnership in their con-
tract as general selling agents had agreed with Ventnor
f,‘:ardens, Incorporated, to do all the construction work.
Iherefore, all the contracts for the construction work
were made with the Pedricks and not with Ventnor
Gardens. Consequently there are not, as far as can be

ascertained, any general creditors.
Shortly after the time that the trustees abandoned
the properties in August of 1927, the Pedrick partner-
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ship was adjudged bankrupt. Receivers in the Court
of Chancery were appointed for practically all of the
corporations controlled by it with the exception of Vent-
nor Gardens. Ninety per cent. of the stock of Ventnor
Gardens was controlled by the trustee in bankruptcy,
and there were apparently no other creditors except the
mortgage holders.

In addition to the $33,000 and three mortgages held
by the complainant Schuster, it is admitted that at least
$50,000 more of such mortgages are outstanding. All
the mortgages were in default by reason of the non-
payment of taxes and are now in default for the non-
payment of interest.

In this situation, complainant Schuster filed his bill
in the Court of Chancery to foreclose his mortgages
and at the same time filed a bill for a general receiver
for the company. At the same time application was
made by the Kwass Realty Company for a receiver on
the ground that it had a lien against Ventnor Gardens
and that the property was being dissipated.

Tt was shown at the hearing before the Vice-Chan-
cellor that the officers of the company had no interest
in its affairs and that they were not functioning; that
they owned only two shares of stock each; -that they
were employees of the Pedrick concern. The president
admitted that he had been guided in the conduct of the
company first by the Pedricks and afterward by the

trustees. It was admitted that the company had sus- .

pended business; that it was not going on with the
development ; that checks payable to Ventnor Gardens,
Incorporated, aggregating many thousands of dollars
were lying undeposited in the offices of Pedrick & Son,
being moneys due from the lot-owners; and that there
was 1o one to take care of the property of the company
or to continue its business.

On the day that the present bill was filed, counsel
for Schuster at his request met with the directors of
the company and informed them that he was about to
file a petition for a receiver; that he presented the peti-
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tion to the board of directors and requested them to con-
sent to the immediate appointment of a receiver.
(Page 61, lines 20 to 29, State of the Case.) The proof
shows that the directors, with no one present but them-
selves, discussed the matter for upwards of a half hour.
“Q. So there was some considerable time for
the consideration of this matter by the directors?
A st
Q. About how long?
A. Fifteen minutes to a half hour.” (Page 52,
State of the Case, lines 12 to 19.) \
: That at this meeting a resolution was passed consent- :
ing to the appointment of a receiver.

The petition was then filed and application made to
Vice-Chancellor Ingersoll for the immediate appoint-
ment of a receiver. A temporary receiver was appointed
and an order made to show cause why the receiver
should not be made permanent and notice given of the
order to show cause to all parties concerned.

Upon the return of this order counsel appeared stat-
ing that he represented Steelman, Whitaker & Duncan.
No affidavits were filed in opposition to the petition and
there is nothing in the record to show that either Dun-
can or Whitaker have any interest whatever in this con-
troversy. All of the record in opposition to the appoint-
ment of the receiver was taken in the form of testimony
before the Vice-Chancellor and was addressed to the

good faith of the company’s officers in consenting to the
recetvership.

On examination by counsel the president of the com-
pany admitted under oath that:

¢
Q. Is the company able to proceed with its
business ?

'A. No, sir, T don’t believe it is. No.
Q. Has it any funds to proceed with?
A. I don’t believe it has.

Q. Could it do so with safety to the public?
A. T don’t imagine it could. No.
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Q. Or to its stockholders or to its creditors?

A. No.” (Page 62, State of the Case, lines 18
to 25.)

Another director testified:

“0). Now you were familiar with the affairs
of this company, were you not?

AN es

Q. And you know it was in fact unable to con-
tinue its business, didn’t you?

A. Yes. '

Q. You knew that it was receiving money
from the lot-holders and not going ahead with
the improvements, didn’t you?

s es,

Q. You knew that it had not paid the taxes on
the property, didn’t your '

A ¥es, |

(). And you knew that it had mortgages ag-
gregating over a half a million dollars, didn’t
your

A. Yes.” (Page 52, State of the Case, lines
21510336. )

The affidavit filed by the president of the company
admits that

“I'he company was without funds to continue
the development; that it was unable to perform
its contract with its lot purchasers to fill, grade
and curb the lots purchased; that if the develop-
ment was completed there would be due a sum
sufficient to pay all the obligations of the com-

pany and leave a very large profit, but that the

company at this time is unable to proceed and
has suspended its ordinary affairs and has no
prospect of resuming its business within a short
time and unless some action is taken immediately
the assets of the company will be greatly im-
paired to the detriment of its stockholders and lot
purchasers.” (Page 20, lines 29 to 37, and page
21, lines 1 to 5, State of the Case.)
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The president in his affidavit also admitted that the
company had contracts for the sale of lots aggregating
two and one-half million dollars; that it had liabilities
in the form of mortgages aggregating $600,000 and a
$900,000 trust mortgage; and that there was taxes due
amounting to $11,650. (Page 20, lines 17 to 28, State
of the Case.)

There was no denwial of the fraud practiced upon
Schuster except that the president of the company denied
that he personally made any representations to Schuster
concerming the- priority of his lien. (Page 20, State of
the'€aseSlinestl 3xtorlo)

The theory of the bill is that by reason of the fraud
practiced upon him, Schuster is a general creditor of
the company and because, under the peculiar conditions
surrounding this case, a receiver of the specific lots
could not have been effectively appointed.

ARGUMENT.

1. The appellants have produced no proof to show
that they have a right to prosecute this appeal.

Both the notice and petition of appeal are taken in be-
half of Hiram Steelman, trustee in bankruptcy, Mar-
garet Walsh Duncan and William H. Whitaker, a
creditor. No order has been taken against Hiram Steel-
man, trustee in bankruptcy. There is no proof whatever
in this case that Margaret Walsh Duncan is “a prop-
erty owner.” - Whatever may be meant by “property
owner”’ is not disclosed. If it may be taken to mean
that she is a lot purchaser, then she had no rights against
the company, since the company had until January Ist,
1928, to perform its contract with her. No proof of any
kind was submitted that Whitaker was a creditor. We
believe that no such proof was possible.

Counsel had ample opportunity upon the return of
the order to show cause why the receiver should not be
made permanent to present proof, either oral or in the
form of affidavits, for the prima facie validity of his
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client’s claim. He did not do so, although his attention
was called by counsel for the petitioner to the position
of his clients. (Pages 37 and 38, state of the
case.)  'The Vice Chancellor evidently presumed that
counsel would produce oral proof of the right of his
clients to be heard, but no such proof was adduced.

2. The Court of Chancery had jurisdiction to ap-
point a general receiver. ’

It is contended that the Court of Chancery had juris-
diction, both under the statute and under its general
equity powers, to appoint a receiver. The bill alleged
that the loan from the complainant to the defendant was
obtained by fraud; that the security given him was not
the security for which he had contracted ; that there was
a fraudulent concealment of its character. This made
him a creditor of the company, since he had a right of
action against the company for its fraudulent misrep-
resentation. The fraud is not denied and must be taken
in the present state of the case to be admitted.

This Court, in approving the language of Vice-Chan-
cellor Stevenson in Hoopes v. Basic Company, 72 N. J.
I:q., 426, said :

“’I'he meaning of the word creditor, as used
in our statute in defining the classes of persons
who are authorized to maintain this statutory
proceeding, have been discussed in several cases.
It is settled that the word creditor is not used
in our statute in a narrow, technical sense. It 15
used in a broad sense, and I think it is safe to
say that the general intention is that if a party
is so related to the corporation and its assets as
to be entitled to a share of what is divided among
creditors—if the party can come into the pro-
ceedings as claimant and prove his claim, so as
to be entitled to a dividend—it must be generally
true that he is qualified as a creditor to institute
the proceedings which result in the distribution
of the assets in part to himself.”

g

This is an application by a subsequent mortgagee and
where the mortgagor in opposition

“shows fraud on his part or makes him charge-
able with bad faith in misappropriating the
rents and profits for other purposes than the
keeping down of the interest on the encum-
brances, the Court may properly appoint a re-
gelverit

Corteleueu v. Hathaway, 11 N. J. Eq., page
S5O

“That the owner of a part of the premises
covered by a mortgage receives the rents there-
from and refuses to apply them on account of
the interest due on said mortgages, the taxes
thereon being unpaid, and there being no per-
sonal security, and the premises being insufficient
justifies the appointment of a receiver pending
foreclosure.”

Stockman v. Wallis, 30 N. J. Eq., 449 ; also

, Chetwood v. Coffin, 30 N. J. Eq., 450.

It is contended in appellant’s brief that Schuster is
not a creditor until he has first foreclosed his mortgage
and obtained a deficiency decree. This has been an-
swered by this Court in Morse v. Metropolitan Steam-
ship Co., 88 N. J. Eq., page 322.

“A person is no less a creditor because the
time for the payment to him of the debt due him
from his debtor has not matured” (page 528).

3. The Court of Chancery had power, under its
general equity powers, to appoint a receiver.

“The inherent power of the Court to appoint

a receiver for the purpose of preserving the
property m question and the rights of the parties
to the litigation intact is beyond successful at-
tack.”

Morse v. Metropolitan Steamship Co., supra.
: It will be noted that the order continuing the receiver
LS \\"l'rz'(‘f/y within the rule laid down in Morse vs. Metro-
politam, supra, and is a custodial receiver only.
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4. The Court had power, under the sixty-fifth sec-
tion of the Corporation Act, to appoint a receiver.

It is admitted that the corporation had suspended its
ordinary business for want of funds to carry on the
camé. The affidavit of the president of the company
admits this. (Pages 21 and 22, state of the case.) 'The
secretary and treasurer of the company admitted it.

“0). Would you have considered it wise, as a
director of this company, to have opposed a re-
ceivership?

A. No.” (Page 53, lines 9 to 11, state of the
case. See also page 52, state of the case.)
president, Fitzsimmons, admitted :

“0). Now, did you think at the time this reso-
lution was shown to you that there ought to be
a receiver?

A. Well, I sort of thought there should have
been, yes:

Q. When did you reach that conclusion ?

A. Well, after the other developments had
gone into the hands of a receiver.” (Page 59,
lines 31 to 35; page 60, lines 1 to 5, state of the
case.)

He also testified directly (page 62, state of the case)
that the company was unable to proceed with its busi-
ness; that it did not have any funds to proceed with;
and that it could not do so with safety to its stockholders
or creditors or with safety to the public. When pressed
to amplify the latter statement, he said :

“A. Well, T don't know exactly. By taking
their lot payments and not being able to deliver
the ground or real estate properly.

(). That is what you meant by the public—
the people who had bought the lots?

A. Yes.” (Page 62, state of the case, lines
330 59

5 Good faith in the appointment of the receiver.

It is alleged that the receiver was not obtained in
good faith. Upon the return of the order to show cause,
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the Vice-Chancellor examined the whole proceedings ab
initio.  Counsel put the president and secretary and
treasurer on the witness stand. IHe cross-examined
them. The proof was that they had been informed that
two applications for a receiver were to be made; that
they met separately, discussed the matter for a half hour,
then passed a resolution consenting to the appointment
of a receiver; that at the time there was no funds to go
on with the development or to carry out the contracts
with the lot-owners.
Counsel states in his brief :
“There is no fact to justify the finding that
the corporation is not able to pay its obligations.”
It 1s admitted that it was without funds by the very
testimony adduced by appellant’s witnesses. It was
averred and admitted that the directors were not carry-
ing on the business of the company. It was averred and
admitted that the assets of the company were being dis-
sipated. It was averred and admitted that the income
from the lot-owners, which is the only apparent source
of income, was being diverted for the payment of the
debts of the Pedricks, and not that of the company. It
was averred and admitted that new mortgage encum-

Lrances were being placed upon the property and the
proceeds thereof dissipated for purposes other than the
benefit of the company. It was averred and admitted

that the trustees had mismanaged the property. It was
averred and admitted that the dominating faétor in the
control of the company, the Pedricks, were in bank-
ruptcy, and the officers and directors of the company
admitted that it had neither funds nor prospect of ol;—
taining funds to carry on its business, and that the
business was suspended.

6. The cases cited in appellant’s brief do not
apply.

The case of Atlantic T'rust Company v. Consolidated
Stolrage Company, 49 N. J. Eq. 402, is not an appellant
decision, but a decision by the Vice-Chancellor on an
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application for the appointment of a receiver. 'There the

Court, in exercising his discretion, said that
“Mere proof of insolvency will not in all cases
make it the duty of the Court to appoint a re-
ceiver. It must, in addition, be made to appear
according to the requirements of the statute that

the corporation will not be able, in a short time, .

to resume its business with safety to the public.”
The Court also said that
“Where the managers of the corporation were
striving with fair prospect of success to relieve
it of embarrassment, the Court would not inter-
fere: s

This case is wholly devoid of any such facts. The
facts are directly opposite. The officers and directors
admitted that they are not about to resume business, nor
are they striving to conduct the business at all.

In Aldrich v. Union Bag Co., 81 N. J. Eq. 244, again
we have a decision that is not an appellant case. In this
case the present Chancellor declined to exercise his dis-
cretion on an order to show cause, because he found
that no irreparable injury had been shown, as the acts
complained of as acts of mismanagement had gone on
for several years without objection on the part of the
petitioners.

In Greenbaum v. Lafayette, 96 N. J. Eq. 317, this
Court, in examining the facts, reached the conclusion
that the corporation Had virtually no debts; that it was
not in need of funds; and that, on the other hand, it
had valuable real estate and there was nothing to show
that the corporation was being mismanaged.

In the Greenbaum case this Court, in interpreting the
corporation act, said that

“In order to have a receiver, one of three con-
ditions must exist as the basis of judicial inter-
vention. 1. Whether the corporation is insolv-
ent. 2. Whether it has suspended its ordinary
business for want of funds to carry on the same
and is not about to resume this business within
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a short time thereafter. 3. Whether its business
has been and is being conducted at a great loss
and grossly prejudicial to the interests of its cred-
itors and stockholders so that its business cannot
be continued with safety to the public and ad-
vantage to its stockholders.” :

It is admitted by the testimony taken before the Vice-
Chancellor at the instance of appellant’s counsel that the
company has suspended its business and that it cannot
continue with safety to the public and advantage to its
stockholders.

CONCLUSION.

It is respectfully submitted that never was a case in
which a receiver was more necessary than in the instant
case. - Unless the affairs of this corporation can be
liquidated, the lot-buyers who have invested upwards of
two million dollars will lose their entire investment, the
mortgagees will likewise lose their investment.

The officers of the company have no interest in it.
They had admittedly abandoned the management of it.
The trustee in bankruptcy, who held ninety per cent. of
the stock, had refused to apply for a receiver. It may
be because he doubts his legal right so to do. There are
no creditors except the mortgage holders.

Can it be possible that a corporation, having admit-
tedly millions of dollars’ worth of assets and correspond-
ingly millions of dollars’ worth of liabilities, can be
abandoned by its officers and directors, and that there is
no power in the Courts of Equity in this State to inter-
vene and rescue the property for the benefit of those who
have invested large sums therein?

Respectfully submitted,
EMERSON RICHARDS,
Solicitor of Respondent.
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