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Summons. 

(Filed Dec. 29, 192:6) 

STATE OF NEW JERSEY, to Andrea Raio, Builder 
and Andrea Raio and Maria Raio, his wife, Own-
ers, and Edwin C. Carffey, also known as Edwin 
C. Caffrey, Mortgagee, Defendants. 

You ARE SUMMONED, to answer the annexed 
complaint of Daniel A. Palladino, in 

10 

an action at law in the Union County 
Circuit Court, in and: for the Oounty 20 

of Union, in which said Daniel A. Palladino, 
claims a lien on ,certain ·buildings and lands of the 
said Andrea Raio and l\!faria Raio, his wife, 
described in said complaint and on which the said 
Edwin C. Carffey, also known as: Edwin C. Caff-
rey holds a n1ortgage of re,cord. 

And take , notice that unles ,s you file your answer 
to said co111plaint with the Clerk of the , Union 
County Circuit Court, at Elizabeth, N. J. within 3 0 
twenty days after service upon you of this writ, 
and the annexed con1plaint, the plaintiff . may 
proceed in this suit and judgment may he entered 
against you. 

· WrTNEss, Peter F. Daly, Esquire, Judge -of said 
Court at Elizabeth, afore said the 29th day of 
December, 1926. 

Eugene A. Liotta, 
Attorney. 

BM. B. MAR'TIN, 
Clerk. 40 
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Complaint. 

(Filed D·ec. 29, 1926) 

UNION COUNTY CIRCUIT COURT 

1 o DANIEL A. PALLADINO, 

20 

V:S. 

ANDREA RAro, Builder 

and 

Plaintiff, 

ANDREA RAIO & MARIA RAro, his 
wife, Owne~s 

and 

EDWIN C. CARFFEY, also known 
as EDWIN C. CAFFREY, 

Mo rtgag -ee-D·ef end an ts. 

Action at Law 
On Lien Claim 

Plaintiff, residing in the Township od: Unio11, in 
the c"ounty -of Union and State of New Jersey, 
complains and ·says: 

30 COUNT ONE 

1. At the time herein stated the de-fendants, 
Andrea Raio and Maria Raio, his wife, were the 
owners of a plot of land, whi ,ch land is described 
as follows: 

All that certain tract or parcel of land and 
premises hereinafter particularly described, sit -
uate, lyin g and -being in the Town of Vauxhall, 

40 in the County of Union and State of New Jersey. 

3 

Compla,in.t 

Beginning at a point formed by the inte ,rse ·ction 
of the southerly line of Oswald Place with the 
Easterly line of Laurel Av,enue, formerly known 
as Baker Road, distant westerly from · said line of 
Laurel Avenue, formerly known as Baker Road 
5,0 feet more ,or less, thence running southeaste r ly lO 
43 feet more or less, thenc .e running southwesterly 
50 feet more or le,ss, thence running northw ·esterly 
43 feet n1ore or less to Oswald Place, thence run-
ning northeasterly 50 feet more or less 1 to the 
point or place of beginning. 

Be,ing the westerly one half of lots 86, 87 and 
88 in Block 10 on map entitled '' N ev.rark on the 
:Hill #4" and also being part of the premises 20 
conveyed from Michael D 'Andrea and Carmela 
D 'Andrea, his wife, by deed bearing date , August 
14, 19,20 and recorded in book 877 of deeds for 
Union County page 185 etc. 

21
• On or about the 13th day of April, 1926 plain-

tiff and the defendant Andrea Raio entered into 
an agre ·ement ior the construction and erection 
,of a new huilding on pren1ises he·reina ·bove more 
particularly described, a copy of which agreement 
is hereto annexed and made a part hereof, and 3 O 
:marked schedule ''A,'' the consideration for -said 
agreement being $9,678.00. 

3. The said building is a 3 story frame 
con1pris:ed of two stores and two apartments and 
an attic. 

4. On ·or about the 15th day of November, 19'26, 
the said plaintiff did well and sufficiently pe·rform 
all the matters and things by 'him to be perforn1ed 40 
in accordance to the terms of the said ,contract. 
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Compla.int 

5. The defendant has paid on account of the 
said contract the sum of $6500.00, leaving a bal-
ance due and owing of $3178.00 which sum of 
money is still due and unpaid. 

1 o 6. Edwin C. Carffey, also known as Edwin C. 
Caffrey holds a n1ortgage , on ,said premises in 
que.stion for the sum of $10,000.00 dated June · 1st, 
1926 and the said Edwin C. Carffey, also known 
as Edwin C. Caffrey is m.ade a party defendant 
because the lien of his said mortgage will be cut 
off by a sale in pursuance of a judgment recov-
ered in a suit on said lien claim filed by the plain-
tiff. 

20 7. Said debt is a lien on said building and land 
by virtue of the provisions of an act entitled, "An 
Act to se,cure to mechanics and others p:aYJ-nent 
for their la:bor and materials in erectin,g :and 
building,'' and the several supplem :ents thereto 
and amendments thereof. 

8. There is still due and owing on account of 
said contract the sum of $3178.00 which the plain-
tiff demanded of the , defendant and the defendant 

3 o refused to pay. 

. Plaintiff demands a,s, damages the sum of 
$3178.00 with interest fr ,om November 15th, 19126, 
and costs of suit to he taxed. 

COUNT TWO 

1. Plaintiff repeats the fir.st count. 

2. Durin ,g the construction of the said building 
40 and hetween the days of April 13th, 19.26 and 

5 

Complaint-Schedule A 

November 15, 1926 the defendant demanded of 
the plaintiff that he do certain extra work, an 
iten1ized copy of which is hereto annexed and 
made pa.rt he,reof, and marked schedule "B," 
upon the premises hereinabove mentioned and 10 described, fO.r vvhi,ch be agreed to pay a reaS!on-
able price. 

3. The reasonaole , value of said extra work is 
the sun1 of $350.40. 

4. Plaintiff has demanded of the defendant the 
said ·sum of $350.40 which the defendant has 
refused to pay. 

Plaintiff demands as damage:S the sum of 2 0 
1$350.40 with interest from November 15·, 19216· and 
0osts of suit to be taxed. 

EUGENE A. LIOTTA, 
Attorney for Plaintiff. 

Schedule A. 

ARTICLES OF AGREEMENT, Made the Thirteen th 3 o 
day of April One Thousand Nine Hundred Twen-
ty-Six 

BETWEEN ANDREA RArO of the To-,vn of Vaux 
Hall, County of Union and State of New Je ,rsey 
party of the first part; 

AND DANIEL PALLADINO of the TownS!hi p of 
Union, County of Union and State of New Jersey 
party ,of the ,second part: 4 o 
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C om,pilain.t- 8 ched1ule A 

WrTNESSETH, FIRST, The said party of the se:c-
ond part doe,s hereby for himself, his heirs, exe-
cutors, and administrators, covenant, promise and 
agree to and with the said party of the first part; 

10 his ·executors, administrators or assigns, that he 
·said party of the second part, his executors or 
administrators shall and will, for the considera-
tion hereinafter mentioned, on or before the 1st 
day of Augu ,st well and sufficiently •er.ect and fin-
ish the new Building to be erected on premi ,ses at 
the corner of Oswald Pla ,ce & Laurel A venue in 

' 

20 

the said Township of Union, agreeably to the 
Drawings and specifications made by the· owner 
archite ·ct, and signed by the said parties within the 
time aforesaid, in a good, proper and .sufficient 
materials of all kinds whatsoever, as shall proper 
and .sufficie•nt for the completing and finishing all 
the work and other works of the said Building 
mentioned in the specification for the sum of Nine 
thousand six hundred and seventy-eight ($9678.-
00) Dollars, 

AND the said party of the first part, does hereby, 
for himself, his heirs, executors and administrat-

30 ors, covenant, promise and agree, to and with the 
,said party of the second part, his executors and 
administrators, that he the• .said party of the first 
part, his executors or administrators, shall and 
will, in consideration of the covena11ts and agree-
ments bei11g strictly performed and kept by the 
said party of the seeond part as specified, well 
and truly pay, or caus :e to he paid unto the said 
party of the second part, his executors, admin-

40 istrators or assigns, the Slllll ·of Nine Thousand 

7 

C ompilamt-8 chedu,le A 

Six Hundred and Seventy -Eight ($9678.00) Dol-
lars, lawful money of the United States of Amer-
ica, in manner following: 

1st Payment: When the excavation of 
the sellar is completed 
and all the frame up and 
beams of the roof on $1500.00 

2nd Payment: When exterior part is 
completed, floors and 
partitions laid and the 
house ready for the 
laths 

3rd Payment : When the brown and 
white coat of plaster is 
completed 

Last Payinent: When the house is 
completed and excepted 
by the· owner 

2000.00 

3000.00 

3178.00 

$9678.00 

It is agreed th.at the · owner, the party of the 
first part, shall d.o all the excavation work for the 

10 

20 

,cellar and for the plumbing work. 3 0 

PROVIDED, That in eaich of the said cases a certif-
icate •shall be produced, signed by the said Owner 
to the effect that the work is done in accordance 
vvith said Drawings and Specifications, said 
certificate, however, in no way less :ening the total 
and final responsibility of the Contractor; neither 
shall it exempt the Contractor from liahility to 
replace work if it be afterwards discove-red to 
have been done ill or not a0cording to the draw- "1 O 
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C omplaint - S ched·ule A 

ings and specifications either in execution or 
n1aterials. 

AND IT IS HEREBY FURTHER AGREED BY AND 
BETWEEN THE S:AID p ARTIES : 

10 F IRST: The Archite ·ct shall furnish to the 
Contractor all drawing~s or •explanations of draw-
ingS' as may be· necessary to illustrate the work 
to be done, and the Contractor shall conform -to 
the same as part of this ,contra ,ct, so far as they 
may !be• consistent with the original drawings and 
.specifications, and all plans mu.st ibe furnished to 
the Contractor at the time of signing contract. 

SECOND: ·The Contractor, at own 'Proper costs 20 and charges, to provide all manne ·r of materials 
and la·bor, of every descript _ion, for the due 
performance of the work as per specifications 
herm ,vith submitted. 

THIRD: Should the Ovi1ner at any tin1e during 
the progre ·ss of the said Building request any 
alterations, deviations, :additions or omissions 
from the said -contract, .shall be at liberty to do 
so, and the same :shall in no way affect •or make 

30 void the -contract, but will be added to .or deducted 
from the amount of the contra.ct, as the case may 
be, by a fair and reasonable valuation. 

40 

FouRTH: Should the Contractor, at any time 
during the progresS' of ·said work, refuse or 
neglect to supply a s·ufficiency of n1aterials or 
workmen, the Owner :shall have power to provide 
materials and workmen, after thre •e days' notice 
in vvriting being given, to finish the said works, 
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Com1plaint - Schedu.Ze A 

and the expense ·shall be deducted f rmn the • 
amount of the contract. 

FIFTH: Should :any dispute arise , respecting the 
true construction or meaning of the drawings or 
spe.cific.ations, the same shall be decided by the 10 
Owner and decision shall be· final and conclusive; 
but :Should any dispute arise respecting the 1 true 
value of the extra work, or of the work omitted, 
the .sam.e-,shall be valued 1by two competent per-
sons - one employed by the Owner, and the • other 
by the Contractor, and those two shall have power 
to nam ,e an umpire, whose decision shall ·be bind-
ing on all parties. 

SIXTH: The Owner shall not, in any manner, be 20 
answerable or accountable for any los,s or dam -
age that shall or may happen to the said work, 
or any part or parts thereof re,spectively, or for 
any of the materials or other things used and 
e1nployed in finishing and completing the same. 

SEVENTH: No alte-rations or extra work shall be 
done without a written order from the Owner 
approved by the Architect and an express agree-
ment in writing as to the cost. 3 0 

EIGHTH: The Owner will insure the building in 
the joint names and interest of and the Contractor 
against loss· or damage by fire, in such sums as 
n1ay fron1 time to time be agreed upon with the 
Contractor to cover work and materials used in 
the building and the policies to be m·ade payab le 
to Owner and Contractor, as their intere ,sts may 
appear. The Contractor shall ,see to it that this 
insurance is sa tisf acto-rily effected. 4 0 
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Complaint-Sch ,edule A 

NINTH: All w·ork and materials delivered on the 
premise.s to form part of the work, whether act-
ually incorporated therein ,or not, :are to be consid-
ered the property of the Contractor until the same 
.shall have heen paid for, in accor.dance with the 
terms hereof; unle ,ss refused to proceed with the 
work in a•ecordance with the terms : of this con-
tract. And the Contractor :Shall have free acce,ss 
at all reasonaJble tin1esi to the s·aid mate ,rial and 
to the said ··work until the :same shall have been 
fully paid for as provided for by this contract. 
The Contractor shall remove all surplus material 
after the · completion of the work. 

TENTH: Neither the Contraietor nor the Archi-
tect -shall, without the written consent of the 
Owner, have authority to vary, alter, amend or 
change this contract, or any of the Plans or 
Specifications herein referred to. 

TWELFTH: That the said Contractor shall 
produce and deliver to the , Owner the release of 
all pers ·ons who may then have furnished mater-
iaLs or done work on said building, who may have 
a lien on such huilding and the land where on 
the :same is erected, releasing their lien on s,aid 
building and the land whereon the same is erected, 
with an affidavit by said Contraictor thereto 
annex ,ed, that no person or persons other than 
those named in ,said releas •e have any lien upon 
such building or land for work done or materials 
furnished for the erection there ·of according to 
the statute in such case made and provided. 

Words erased before signing. 

ll 

Com;plarint-Schedule B 

IN WITNESS WHEREOF, the said parties to :"these 
present have ·set their hands and seal,s the day and 
year above written. 

A. RAIO (LS) 
DANIEL A. PALLADINO (LS) 10 

Signed, Se,aled and D-elivered 
in the presence of 

E. Vil. Ma,scia 

19216 
July 8 
May 11 

Nov.1 

May 4 

Nov. 18 

Sept. 25 
Sept. 26 

Schedule B. 

Partition on second floor 
Difference , between ceme,nt 
blocks and bride in constructing 
the chimney 
4 small windows in the cellar at 
$3.50 
Cellar concreting work. Labor 
only 
2 extra doors on the first floor, 
leading to the side, entering rear 
of store in place of windows ·, 
additional cost $12.00 each 
Outside cellar wall plaster 
·Tar same 

$90.00 

30.00 

14.00 

122.40 

24.00 
30.00 
40.00 

$350.40 

20 

30 

40 



10 

20 

12 

Answer. 

UNION COUNTY CIRCUIT COURT 

DANIEL A. p ALLADINO, 

vs. 

ANDREA RAIO, Builder 

and 

Plaintiff, 

Action at law 
ANDREA RAIO & MARIA RAIO, his On Lien Claim 

wife, Owners 

and 

EDWIN C. CARFFEY, also known 
as EDWIN C. CAFFREY, 

M·ortgagee-Defendants. 

Edwin C. Caffrey, residing in the City ,of East 
Orange, County of E.s-sex and State of New J er-
•sey, answering the Con1plaint in the above action, 
.says: 

30 1. He admits Paragraph 1 of the , Plaintiff's 
Complaint. 

21
• He has · no knowledge or information as to the 

allegations in Paragraphs 2, 3, 4 and 5 of the 
Plaintiff ',s Complaint. 

3. He admits that he is the holder of a mort-
gage of record dated June Lst, 1926, to ,secure • the 
sum of Ten Thousand (1$10,000.00) Dollar:S, hut he, 

40 denies that :said imortga ge ··will be cut off by sale 

13 

Answer 

on the Plaintiff's claim because the lien o.f said 
n1ortg·age is prior to the lien of the plaintiff's 
clain1 or any other claim. 

4. That ·plaintiff on June 5,th, 1926, executed a 
written Postponement ·of Lien in favor of this 10 
defendant. 

NOTICE 

The- defendant, Edwin C. Caffrey gives notice 
that he· reserves the right at or before the trial 
of the ahove stated cause to strike out the Plain-
tiff '-s Complaint on the ,ground that the same does 1 
not :State-a cause of action against the , ,said defend- 2o 
ant, Edwin C. Caffre ,y, together with costs . to be 
taxed. 

EGIDIO W. MASCIA, 
Attorney ·of Defendant, 

Edwin C. Caffrey. 
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Answer & Counterclain1.. 

UNION COUNTY CIRCUIT COURT 

DANIEL A. p ALLADINO, 

vs. 

ANDREA RAIO, Builder 

and 

Plaintiff, 

ANDREA RAIO & MARIO RAro, his 
wife, Owners 

and 

Action at Law 
On Lien Claim 

EDWIN C. CARFFEY, also known 
20 as EDWIN C. CAFFREY, 

Mortgagee-D ·efendants. 

The defendants, Andrea Raio & Maria Raio, his 
wife, residing in the Township of Union, County 
of Union, and State of New Jersey, answering to 
the Complaint filed in the above matter, say: 

COUNT ONE 
30 

1. They adn1it Paragraph 1, 2 and 3 of the 
Complaint. 

2. They deny Paragraph 4 of the Con1plaint, and 
-say that though on December 27th, 1926, these 
defendants ,served a thre ·e days written notice 
upon the plaintiff, a copy of which is hereto 
attached and made part .hereof, the :said plaintiff 

40 refused and .still refuses to complete the work 

15 

Answ 'er & Courn.terol.aim 

:a0cordirng to the plans and specifications and the 
agreement. 

3. They admit Paragraph 5 and that part of 
Paragraph 6 of the Complaint wherein it is stated 
that Edwin C. Caffrey, co-defendant, is holder of 1 o 
a mortgage for Ten Thousand ($10,000) Dollars, 
but they deny that the lien of the plaintiff i,s 
superior to the lien of said mortgagee. 

4. They deny the contents of Paragraph 7 of 
the complaint. 

5. They admit that the balance -on contract is1 in 
the sum of three Thousand One Hundred and Sev-
•enty-eight ($3,178.00) Dollars, but they say that 
the plaintiff is not entitled to said :am·ount because 20 

he has failed to eomply with the conditions of the 
agreement and because the said plaintiff has not 
completed the building as follows: 

ls ·t :_ Building not built at ri,ght angles as shown 
,on plans. 

2nd: Interior layout of seeond floor not a,s .shown 
on plans. · 

3rd: Plans show one step for st,ore front, three 3 0 
steps have been ,erected. 

4th: Cellar height 5 ft. 10 in. 7 ft. 0 in. ( as 
:shown). 

5th: Store toilets not built as shown. Wall 
projections inside of toilets make , toilet space too 
narrow and uncomfortable. 

6th: Si :n:l{,s in the-two kitchens of first floor 2: ft. 
6 in. Drain boards omitted. 40 
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Answer & Cotwiterclaim 

7th: Interior trim in stores of very inferior and 
defective quality of wood and workmanship very 
pnor. 

8th: Interior walls all out of plumb. 
1 O 9th: Cement floor in hath rooms cracked 

throughout. Bath tubs set on broken cement floor 
and not set at right angles with the walls. 

10th: Cen1ent floor at the store front and main 
entrance omitted. 

11th: Exterior and interior painting not 
completed. By reason whereby the cost to 
complete the said work is· over the amount of 

20 Three Thousand 'T'wo Hundred and Fifty ($3,~ 
250.00) Dollars. 

COUNT TvVO 

These defendants deny all the allegations · in 
Paragraphs 1, 2, 3, 4, contained in Count Two of 
the Complaint. 

·COUNTERCLAil\tf 
30 

By way of counterclaim, these defendants say: 

'These defendants demand ·of the plaintiff, the 
,sum of Three • Thousand Two Hundred and Fifty 
($3,250.00) Dollars for that the said plaintiff has 
failed to perform the work according to the plans 
.and ·specifications made ,by the owner, to wit : 

1st: Building not built at right angles as shown 
40 on plans. 

17 

Answer & CoWJ11,terclaim 

2nd: Interior layout of s·econd floor not as 
shown on plans. 

3rd: Plans show one step for store front, three 
steps have been ereeted. 

4th: Cellar height 5 ft. 10 in. instead of 7 ft. IO 
0 in. (as shown). 

5th: Store toilets not built as shown. Wall 
·projections inside of toilets make toilet space too 
narrow and uncomfortable. 

6th: Sinks in the two kitchens of first floor 2 ft. 
6 in. instead of 3 ft. 6. Drain boards omitted. 

7th: Interior trim in stores of very inferior 
and defective quality of wood and workmanship 20 

very poor. 

8th: Interior walls all out of plumb. 

9th: Cement floor in bath rooms cracked 
throu,ghout. Bath tubs •set on broken cmnent floor 
and not set at right angles with the walls. 

10th: Cement floor at the stores front and main 
entrance • omitted. 

30 
11th: Exterior and interior painting not com-

pleted. 

That by re·ason of the negligence of the plain-
tiff, these defendants have .suffered damages in 
the sum of Three Thousand Two Hundred and 
Fifty ($3,250.00) D·ollars for which they claim 
judgn1ent against the plaintiff . 

40 
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A ·nsiver ce C 01,{1}1,terclaim 

. FIRST SEPARATE DEFENSE 

The plaintiff iS' not entitled to the balance , of 
$3,178.00 he,cause he did ::not pe-rf orm the work .a.s 
he agreed to according to the plans and specifica-

1 o tion of the owner, and that on D:ecemher 27th, 
1926 he wa,s -served with a three day notiee, a copy 
-of which is he-reto attached _and made ,a part 
thereof. 

SECOND SEPA'RATE DEFENSE 

The plaintiff is not e,ntitled to re,cover the ·1bal-
ance :according to th'e agre ,ement because the , plain-
tiff has failed to complete · the · work a;s m.entioned 

20 in the list in the counterclaim ·hereto attached and 
.made a part here ·of. 

·3·0 . ' . 

40 

THIRD SEPARATE DEFENSE 

'Thes ,e defendants have never ,orde-red any extrn 
work or any changing or alterations, and there-
'fore, the •plaintiff is not entitled to . re-cover any 
amount for same. 

FOURTH SEPARATE DEFENSE 

T·hat the amount to ,complete tbe work not done 
by the plaintiff according to the agreement and 
plans and specifications "is the sum of Th:ree-'Thou-
.sand Two Hundred and Fifty ($3,250.00) Dollars. 

EGIDIO W. MASCIA, 
.Attorney o.f De.fend.ants.. 

19: 

Owner's NQtice to Contractor to Pro-
ceed with Work . 

~ifr. D. A. Palladino ,, 
Vaux Hall, N. J. 

Dear Sir .: 

You :are hereby notified and requested to 
proceed in a diligent and workmanlike manner 
with the erection and ,completion of our .store ,s-
and dwelling frame building at Oswald P1ace, 
Vaux Hall, N. J., in a•ccordance with a certain 
contract made he-tween. us and JiOU, for the, erec-
tion of said building -and 1stores, and to furnish 
all the required labor for the completion -o.f the 
-same, and upon your failure so to do within three 2·0> 
,days from the .service of this notice, I ,shall seU 
the same, hire other Jcontractors or journeymen, 
and supply all ne:ce:ssa.ry material and char.ge 
:same to you. All to be at your risk ·and expense. 

.Dated: De:cember 27th, 1926. 

" H. - 1,.1 

A. RAIO 
her 

MARIA X RAIO 
.m.ark 

3,0 

40 
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Reply to Counterclaim. 

UNION COUNTY CIRCUIT COURT 

DANIEL A. p ALLADIN0, 
Plaintiff, 

vs. 

ANDREA RAIO, Builder 
and 

ANDREA RAIO and l\fARIA RAIO his 
wife, Ov,1ners 

and 
EDWIN C. CARFFEY, also knovn1 

as Edwin C. Caffrey, 
Mortgagee-D ,efendants. 

A,ction at Law 
On Lien Claim 

Daniel A. Palladino, Plaintiff in the above 
entitled cause, by way of reply to the answer of 
the defendants, Andrea Raio and Maria Raio, his 
wife, joins · iS'sue with the said defendants in their 
said answer. 

ANSWER TO COUNTER CLAIM 

Daniel A. Palladino, plaintiff in the above 
entitled cause, by way ·of answer to the counter 
claim of the defendant ,s Andre ·a Raio and Maria 
Raio, his 1 wife, denies each and every material 
allegation contained in ,said counter claim. 

EUGENE A. LIOT 'TA, 
Attorney for Plaintiff. 

21 

Reply to Counterclaim. 

UNION COUNTY CIRCUIT COURT 

DANIEL A. PALLADINO, 
Plaintiff, 

vs. 

ANDREA RAIO, Builder 
and 

ANDREA RAIO and MARIA RAIO, 
his wife, Owne,rs . 

and 

EDWIN C. CARFFEY, also known 
as Edwin C. Caffrey, 

Mortgagee-Defendants. -

Action at Law 
On Lien Claim 

Plaintiff, Daniel A. Palladino, by way of reply 
to the ans, ;ver of the defendant, Edwin C. Carffey, 
also known as Edwin C. Caffrey denies each and 
e•very material allegation contained in the ,said 
answer. 

NOTICE 

Plaintiff, Dani el A. Palladino ,gives notice that 
he reserves the r~ght at or before the trial of the 
above stated cause to strike out the defendant's 
answer on the ground that the same is sham. 

EUGENE A. LIOTTA, 
Attorney for Plaintiff. 

10 

20 

30 



22 

Notice of Appeal. 

( Filed July 27, 19127) 

UNION COUNTY CIRCUIT COURT 

10 DANIEL A. PALLADINO, 
Plaintiff, 

vs. 
A~DREA RAIO, Builder 

and 
ANDREA RAIO & MARIA RAIO hi:s 

wife, Owners, 
and 

Action at Law 
Notice of 
Appeal. 

20 EDWIN C. CARFFEY, also known 
as Edwin C. Caffrey, 

30 

40 

Mortgagee-Defendants. 

The defendants Andrea Raio and Maria Raio, 
his wife, iherehy appeal to the New Jersey 
Supre-rne Court from the judgment entered in the 
aJbove stated cause, in the Union County Circuit 
Court, June 17, 1927. 

Dated: July 27, 19127. 

Yours ' respectfully, 

EGIDIO,¥. MASCIA, 
Attorney for Defendants. 
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Grounds .of Appeal. 

(Filed Aug. 2:2, 19·27) 

NEW JERSEY SUPREME COURT 

DANIEL A. PALLADINO, 
Appellee-Pla.intiff, 

vs. 

ANDREA RAIO & MARIA RAIO, _hi,s 
wife, 

Appellants-Defendants. 

On Appeal 

Grounds of 
Appeal. 

10 

The said Appellants hereby specify the follow- 20 
ing grounds of appeal: 

1. There was err ,or committed in the admission 
and rejection of evidence. 

2. The Court committed err in re•fusing to direct 
a verdict in their favor. 

3. The judgment is not supported ,by the proofs 
in the cause. 

30 4. The jury disregarded the instructions of the 
Court in considering the proof ,s. 

A true copy. 

EGIDIO W. MASCIA, 
Attorney for Appellants. 

Edward J. I{elleher, 
Clerk. 

40 
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Judgment Record. 

(Filed June 21, 19:27) 

UNION COUNTY 1CIRJCUIT COURT · 

10 D'ANIEL A. PALLADINO, 

20 

Plaintiff, 
vs. 

ANDREA RAIO, Builder 

and 

ANDREA RAIO & MARIA RAIO, his 
wife, Owners 

and 

EDWIN C. CARFFEY, als•o known 
as Edwin C. Caffrey, 

Mortgagee-Def end an ts. 

Action at Law 
On Lien Claim 

This action ·was tried be-fore Judge Peter F. 
Daly, with a jury at the Union County Circuit 

3o Court on May 17th, 19·27. 

The cause having been heard and :suhmitted to 
the jury, they returned their verdiet as follows: 
Judgment for the plaintiff, Daniel A. Palladino 
~nd against the defendant Andrea Raio, Builder 
1n the sum of $316-39.93 generally and specially to 
be made of the lands .and buildings described in 
the complaint and owned by Andrea Raio and 

40 Maria Raio, ·hisi wife, Owner ,s. Judgment of vol -

Judgnient R ecord 

untary nonsuit against thei defendant Edwin C. 
Carffey, also known as Edwin C. Caffrey, Mort-
gagee. 

Whereupon it is adjudged that the plaintiff 
recover of the defendant Andrea Raio, Build er lO 
the sum of three thousand and :six hundred thirty-
nine : dollars and ninety-three cents (1$3639.93), 
and his costs, which are taxed the su1n of Costs 
$77.08 generally and specially to be made of the 
lands and buildings described in the complaint 
and owned by Andrea Raio and Maria Raio, hi,s 
·wife. 

Jud,gment entered: June 21st 1927 

On Motion of Eugene A. Lotta 
Atty. of Plaintiff. 

20 
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Testimony. 

UNION COUNTY CIRCUIT 

l\1AY TERM 1927 

10 DANIEL A. PALLADINO, 

vs. 
ANDREA RAro, ibuilde,r, and AN-

DREA RAIO and MARIO RAIO, his 
wife, owners, .and EDWIN C. 
C'ARFFERY, also known as En~ 
WIN C. CAFFREY, mortgagee. 

20 Transcript of stenographer's notes of evidence 
in the above entitled cause, taken he.fore. Hon. 
Peter F. Da.ly, Circuit Court Judge, and a Jury, 
at the Union County Court House, in the City of 
Elizabeth, New J ers ·ey, on the seventeenth day of 
June, A. D. 1927, at 10:00 a. m. 

Appearances : 

Eugene A. Liotta, Esq., Counsel £or the Plain -
30 tiff. 

Egidio W. Mas ,cia, Esq., Counsel for the def end 4 

ants. 

(A jury being empaneled and £ound satisfac-
tory, they were sworn.) 

Mr. Liotta: If the Court please, at this time 
with the consent ,of the defendant, I move to 

40 amend the complaint to show that there was a 

27 

Exhibits Offered in Evidence 

variation in the plans as or~ginally made. I think 
there is no ohj,ection on the part of counsel for the 
defendants. 

(Mr. Liotta opens the case for the plaintiff.) 

(Mr. :Mascia opens the- case for the defendants.) IO 
Mr. Liotta: I have the mechanic's lien her ·e, if 

the Court please. I would like to offer it in evi-
dence. 

Mr. Mascia: We consent, if the Court please, 
that those are the original plans and specifications 
upon which the contra;ct was- made, and we- also 
consent that these plans .show the building in the 
present condition, the actual 1building of it. 

Mr. Liotta: I am satisfied to have them g;o in 20 
•evidence. Is there any objection to the- lien go-
ing in evidence 1: 

Mr. Mascia: No. 
Mr. Liotta : I off er the lien claim in evidence. 
The Court: This is all by agreement. 
Mr. Mascia: By consent, your Honor. 
(Lien entered in evidence and marked Exhibit 

P-1.) 
( Original plans and specifications, two sheet~, 

entered in evidence and marked Exhibit P-2.) 30 

(Blueprint plans entered in evidence and 
:marked Exhibit P-3.) 

Mr. Liotta: I offer in evidence copy of the 0on-
trac.t. 

(Paper referred to entered in evidence .and 
marked Exhibit P-4.) 

Mr. Liotta: I offer the plans and specifications 
in evidence by consent. 

(Papers referred to entered in evidence and 40 

marked Exhibit P-5.) 
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Dan'iel A. Palladino-Direct 

DANIEL A. PALLADINO, the plaintiff, being 
duly .sworn according to law, on his oath, saith: 

Direct-examination by Mr. Liotta: 
Q. J\1:r. Palladino, what is your business? A. 

lO Kindly •speak a little loud s,o I can hear. 
Q. What is your business? A. General con-

tractor. 
Q·. You have - been in the contracting busine ·s·s 

for how n1any years ?1 A. T,venty-four years. 
Q. Did you enter into a contract with Mr. Raio 

to build a house for him ?1 A. Yes, sir. 
Q. Under that contract, is this the ,building that 

you were supposed to ibuild ?1 A. Yes-, sir. 
20 Q. P,ointing to which maps? Use the map. A. 

This is the cellar, first floor, second floor, front 
elevation, 1side elevation. 

Q. ,Vas that drawn by you, Mr. Palladino? A. 
Yes, sir. 

Q. And after you began to stake the buildin?, 
was any change made? After you began to stwke, 
the building was any change made? · A. Yes, sir. 

Q. What was the ,change? A. The owner cam.e 
down on the job after 1ne and he wanted me to 30 stake out the cellar. 

40 

Mr. J\1:a.scia: I ,object, your Honor, to this 
question. There is a written contrac:t that 
says if any changes ·or alteration, it should 
be in writing ·signed by the owner. That 
is one of the provisions of the written 
agreement. 

(Argument.) 
The Court: I an1 going to allow it. You 

may take an exception. 
(Exception noted as ground for appeal.) 
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Daniel A. Pa.lladino~Dir ect 

Q. :Mr. Palladino, after you went down on the 
job, did the owner request you to make a.ny 
changes ?1 A. Yes, sir. 

1Q·. What changes ?1 

The Court: When and where and . who 10 
were present ?1 

Q. vVho requested you to make those ,changes? 
A. The o-wner. 

Q. When? A. At the time he can1e do-wn after 
me to do my joh and go out and! stake out his· cel-
lar, which I didn't want to do. I wanted to get 
an eng·ineer to do it. , . 

Q. When was that? A. That was the hegin-
ning of the job. 20 

Q. Was it around the month of April? A. 
Around April, I assume. 

Q. I-Iow ·soon after you drevi7 the contract? A. 
I assume ahout six weeks after I drew up the con-
tract. 

Q. About -six weeks after y,ou drew up the con-
tract. Who was ther ·e with you or with him when 
he told you to make the change ?1 A. Mr. Joseph 
Perella. 30 

Q. Was he with you 11 A. vVas with me when I 
staked out the cellar. 

Q. Let me ask you, on this side of the house is 
there anything (indicating) 1 A. 'There is a well 
there. 

Q. How big is the well? A. I assume about 
four feet in diameter. 

Q. Did he tell you anything a:hout the well 1 
A. Why, the well came inside of the 1building 
when I staked out the building. 40 
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Daniel A. P alladrino'-Dir'ect 

Q. What did he say to you then 1 A. Why, he 
.started to raise up in the air in blazes, that he 
would have no yard in the rear of the other house, 
and would have the well inside the building, and 
he got awful wild. 

Q. I see. Now, on the other side of the build-
ing does the land run straight or does it run at 
an angle 1 A. Run eater-0orners. 

Q. In order to make that house a square house 
did you have to- A. I did. 'That is the way I 
had the cellar laid out. 

·Q. In order to make the house square did you 
have to build over the- well 1 A. Well, I would 
have had to build over the w,ell, yes. 

Q. And he obj eeted 11 Did he o bj-ect to that 1, 
A. Yes, sir. 

Q:. What did he tell you to do 1 A. Why, I 
told him, "What do you want to offer me1 Get 
an engineer to stake out the property. I can't 
help it.'' 

Q. That is· what you told him 11 A. Yes, sir. I 
wanted to go away from the job, but he held me 
hack. He held me back, took me off my running 

30 
board. I wanted to go back and take care of my 
work. I -says, '' There is only one thing· you can 
do, unless you fa ,ce the house cater-corner.'' He 
says, "Let us s-ee what it was." Then I told him. 
''Now your property line runs cater-corner. If 
you place the house cater-corner," I says, "Then 
it may ,be bad for me, it may ·be had for y;ou." 

Q. What did he tell you ~ A. He made me 
stake it catercorner and then he had the well 
,eliminated on that side of the building, I assume 

40 about two feet, .and he had plenty of room as it 
was, perf e-etly satisfied. 
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Dani el A. PaUadino~Dir ect 

Q. After you staked out the ground, who exca-
vated the •cellar~ · A. Why, he did. I had noth-
ing to do with the digging. 

Q. Was that work done by him and unde ·r his 
supervision 1 A. That was excluded from my 
contract. 10 

Q,. Did he· excavate the cellar to run in the same, 
position as the houses now are 1 A. Naturally. 
The line ,s are set ther ·e. 

Qi. Now, is this the plan of the house as it noviT 
is ~ A. That is the way it sets now. 

Q. 'The house runs which way?- A. That is the 
street. This is Oswell Place. It is parallel. It · 
fa ces parallel with the stre ·et, but the property has 
a skew. The rear -end shoots up more and does 20 
not g,o up square here. It shoots off about ten 
and a half feet, a skew on there. 

Q. Who did all the foundation work 1, A. Why, 
I put up the foundations. · 

Q. You put up the foundations ~ A. Yes, sir. 
Q. During the time that you constructed the 

house was Raio there every day~ A. Not all the 
time, but n1ost of the time. While the cellar was 
up he was ther 1e most of the time. 

Q. After the cellar was up how ofte n was he 
3 

O 
there ? A. Why, he lives right on the- s~me 
ground and he was there at night, after he came 
home from work, and early mon1ing. 

Q. Did he tell you what to do and what not to 
do eaeh day ~ A. I didn't get you. 

Q. Did he, at any time, supervise any of the 
work~ 1 A. Naturally. He was the ·boss of the 
job. 

Q. Did you do any extra work ~ A. Why, the 4 O 
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Daniel A. Palladino-Direct 

extra work that he had was started on the 0ellar. 
Why, he told me when he drawed up the contract, 
the specifications, he says, "Elirn..inate the plaster 
on the outside of the walls." He says, ''I am a 
cement finisher myself.'' He says, '' I will put 

1 O it on .good. Go ahead myself." All right, I 
didn't put it in the specifications for him. Then 
he go ahead and forces me to put the plaster on 
there. I says, "vVho is going to pay for it 1" 
He says, "vVell, I will pay for it." He says, "I 
will take care of that. Don't worry about that." 

Q. Did he tell you how much he would pay you 
for that 1: A. No. He says, I told him, "I ain't 
going to charge you much, just cost of the a:na~ 

20 terial and labor that it costs me." 

30 

Q. How much did that cost you 1 A. Why, I 
haven't got my figures there. 

Q. Where are your figures 1, A. I assun1e about 
thirty-five or forty dollars. 

Q. How long did it take you to do that ,vork 1 
A. Well, being I had my material there and the 
mason, why the mason-I did:n 't do it. I had my 
ma.son to do it-

Q. Did you do any other extra vY'ork 1· A. Why, 
yes. 

Q. What 1 A. vVhy, when I built the cellar 
there is supposed to be seven foot in height. I 
built now-he has the sewer line· on the str ·eet. 
There is only five feet one-inch depth measured 
·by me, and he only measures forty feet distance 
away from the building. Then he go clean 
across the house. So we took the measure from 
the sewer, and while he was ·excavating he sent 

40 me to help him. "It all right," he -says, "All 

33 

Daniel A. PaUadinoL_Di1·ect 

right.'' So we leveled across to go down and 
make it seven feet, I couldn't go any further. In 
other words, he wouldn't get the plumbing per-
n1it by the township of Union because he had to 
keep his pipes underneath the cellar bottom and 

10 he kept that at five feet something in ther ·e, and 
the rest he raised up. So finally while he put up 
the cellar I put up nine courses, and I called his 
-attention, nine courses, practically six-foot four, 
and while I had ten courses on the mason, he made 
1ne call it off because I called his attention that 
this here only shows when people couldn't go no 
farther, and they would he half of the stores, why, 
it came up three or four steps, and the higher you 
co1ne up the more steps would be. I call his at- 20 

tention. He made me stop after nine cours ·es, 
and my mason had to take the other course off. 

Q. How much did you charge hin1 for that 1 A. 
Well, I didn 't charge him for that. 

Q. You didn't •charge him for that 1 A. No, 
sir, but the contract ,;vork, the steps, th ese steps 
in here that I put in there, I told hin1 I had n1y 
concrete mix-er there. I would put the forms in 
there and give him the material providing he done 3 0 
the work. 

Q. Did you _ erect any nevY partitions anywhere 1 
A. The ,chimney. 

Q. Did you erect any new partitions anyvvhere 1 
Did you build any new partitions 1, A. Yes, sir. 

Q. Where 1 A. That was later. The chimney 
came first. The contract call s for cement block 
and he wanted brick. I says, "Well, man, that is 
going to cost you more, which my mason charged 
me more to put up cement block instead of brick.'' 4 O 

• 
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Daniel A. Palladino~Direct 

And he •says, "vVe are vvilling to pay for it." · All 
right. I says, "You put in handwriting.'' He 
says, '' Do you doubt 1ny vvord '' I says, '' All 
right, I know your word is good -enough for me.'' 
And I put it up in brick for the-cellar bottom. 

lO Q. How much extra is that~ . A. I think that 
was thirty dollars, if I ain't mistaken. 

Q. Did you erect any additional partitions~ · 
A. Yes, sir. 

Q. Where~ Show it on the map. A. This par-
tition here I hav ,e on the second floor. There is, 
the original plan I had laid out, which the archi-
tect can prove to you. I had this here just laid 
out, lath .and everything else just the wa.y it is 

20 here. I had lath and all on the partition right in 
here, this one, this one, and this one. He cam·e 
there, the owner and his wife and mother, in the 
afternoon, on a Friday afternoon. There is an 
attic here. Then the condition, the color of it, 
door about here, put on a floor in here, in this at-
tic here there is stairs cut through it. He s.ays, 
'' Here, how am I going to get to the attic if I rent 
the rooms''~ I says, '' My good man, you will be 

30 violating the law if you r·ent upstairs, you will be 
violating the tenen1ent law.'' H-e says, ''No, I 
·will take care about the tenement." He says, 
"If they catch me I will take ,care of that." He 
. says, '' I want this partition here, this in here, 
right in there.'' So I had this wardrobe here, 
whi,ch was over there, and had to place it there. 
Got to take this here wardrobe here and place it 
here. I had to take this partition out, and all 
along in there, take this one out and place the 

4 O door in there so he can ,go upstairs and go up in 

DanieZ: A. Palladino~· Direct 

the attic, and probably he would use that for liv-
ing quarters. 

Q. How much did you charge him. for that~ A . 
Ninety dollars. 

Q. Did you make any ,change in the attic 1 A. 
10 Yes, sir. 

Q. What did you do •extra 1 A. Aceording to 
the scale here that ,gives only a six-foot attic, and 
he came along and he ,says, "H -ere, I am n1aking 
this addition." He ·says, "Now, what am I go-
ing to do 1, I can't get any room if I want to use 
that for living room." I says, "All right now 
what do you want me to do ~·'' He say;s, '' I want 
an eight-foot ceiling in there,'' so he an ,get ro,on1 
in there. fie -made me rais ·e this ceiling up here 2 0 
two extra feet and all the way up in there so he 
would get quarters in there. 

Q. Did you .charge him anything extra for that ~: 
A. No, sir. 

Q·. Did you put any extra windows in the c:el-
lar A. Yes, sir. The plan, the original plan 
calls for one, two, three, four, five windows. He 
came over to me and he started to holler. He 
says to me, "How am I going to get coal in there 1 
I can't get coal in there, got to have windows in 
the front.'' He made me put two small windows 
in there and two small windows in here in the 
front . 

Q. How much did you charge for tha.t 1 A. At 
eost price. I haven't got my amount here. 

Q. $3 50 for each window ~ A. Yes, sir. 
Q. Your contract didn't provide for concre -te 

·work in the cellar, did it 1 A. Sir 1· 
Q. Concrete work in the ,cellar ~, A. Yes, sir. 

30 

40 
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Q. Were you to do that under your eon tract 1· 
A. Sir1 

Q:. vVere you to do that under your contract1 
A. N,o, sir. 

·Q1
• That was extra work1 ; A. YeS'. 

Q. Did you do that 11 A. I done that. 
Q. 1-Iow much did you char,ge him for that 1 A. 

I think it was $150, because the difference was 
that I was to give him cinders, sand, .and cen1ent, 
and he was to do the ·work himself. He says that 
I was to eliminate from my contract all concrete 
work, and then he forced me to put in cracked 
stone, trap rock, sand and cement. Then he .says 
he will pay me extra for that. 

Q. Did you charge him for that 1 A. I believe 
it was $150. 

Q. Was the outside wall to he plastered, cellar 
·wall to be plastered 1· A. No, sir, not according 
to the specifications, no plaster, no tar, and he 
n1ade me do both. 

Q. I-Iow much did you charge him for that~ 
_,__~. I paid $40 to the tar man, and for the plaster 
plus the material I paidi to my mason. 

30 Q. Is the sum $350.40 a r·easonahle charge for 
all the extra work you did~ A. I didn't get you. 

•Q. Is the sum of 1$350.40 a reasonable charge 
for all the extra work that you did~, A. No, sir. 

Q. Is it a reasonable charge~ A. Y-eS'. ,iVhy, 
it iS' over $500, but I did11.'t eharge him all that. 
Here is so-mething else I done. Here is the store 
here. 1-Ie came over and started to holler to n1e. 
He says, '' If I rent the stores to a family in the 
rear,'' be~ause there is a little room there and a 

40 little room there and the store, ''if I rent the 
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stores how can these- peo-ple get out1" I ,says, 
"If you are willing to pay the difference, eight 
or nine dollars," I says, "Y ,ou can put a door in 
the place of this window, one there, and one in the 
rear of this other store-. Are you willing to pay 
the difference 1, I can do that while I am doing 1 O 
the construction of the job.'' 

Q·. You didn't -charge-for that 1 A. No, sir. I 
didn't charge him £or that. I don't think I did. 
I might be mistaken. I ain't sure if I did or not. 

Q. No-, you ,didn't. Well, during the work on 
the building did the defendant ev,er interfere with 
any of your subcontractors 1! A. I didn't ;get that 
very well. 

Q. While you were working · on the building did 20 
the defendant Raio interfere with any of the sub-
contractors 1 A. Yes, sir. 

Q. Which one 1 A. Mr. Michael Rajoppi, the-
plumber. 

Q·. Did he cha.se the plumber out of the job 11 A. 
No. He forced m,e to eliminate the plumber from 
the job. He forced me, in other words, he -says 
he ·was going to cancel my contra .ct. 

Q. Was the plumber doing good work1 A. 
30 Sir1 

Q,. Was the plumber doing good work 1 A. 
Yes, sir. 

:Mr. Liotta: Take the witness. 

CROSS-EXAMINA'TION by Mr. :Mascia: 
Q. Who made the plans and specifications 1 A. 

Sir1 
Mr. Liotta: It is admitted that he did. 40 
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Q. Who made the, plans and s·pecifications 1 A. 
I did, at his request. 

Q. How long do you know Mr. and Mrs. Raio 1 
How long do you know Mr. and Mrs. Raio, the 
defendants 1 A. How long do I know him 1 

lO Since he lived in Vauv Hall. 

20 

Q. How long do you know the pla~e there 1 
A. Since he bought the place ·. 

Q. Thirty years, twenty-four year ,s 11 A. I am 
up there twenty-two years. 

Q. You are up there twenty-two years 1 A. Yes. 
Q. And do you know the place for twenty-two 

year -s 11 A. Yes, hut I didn't knovv it run on an 
angle there. 

·Q. That is the answer. Don't make a speech 
every time. 

The Court: One minute. If there are 
any instruc:tions to be given to the witnes ,s 
they will be given by the Court. Counsel 
has no right to direct the witness ,or in-
struct the witness. 

Q. Did you know ·before you made the plans and 
specifications that there wa-s a well 1 A. Yes, 

3 O there was a well there. · 

40 

Q. You had made the plans and specifications 
that the excavation should be s·even feet high 1· A. 
I didn't get that. 

Q. You didn't get that. Were the specifica-
tions called for the height of the excavation five 
feet or seven feet 1 A. Seven feet. 

Q. Seven feet. What is the present excavation 
that you made there 1 A. What is it now1 

Q. Yes. A. It is not six feet in the building, 
on account he could make a seven-foot-
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Q,. That is all right. 

Mr. Liotta: I think the witness ha ,s a 
right to explain why it is not seven feet. 

The Court: You can bring that out. 

Q. You say now that the present excavation is lO 
six fe-et 11 A. No, it is five feet four and a half 
inches at -pre ,sent, excavation which he dug him-
self. 

Q. Now, when he dug the excavation were you 
supervising the excavatio -n 11 A. No, ·sir, I had 
nothing to do. He has cha~ge of that. 

Q. He only had charge • of the ,digging1 ' A. Of 
the digging part. I had the construction part of 
the cellar only. 2 0 

Q. You made the concrete in the cellar and you 
made the foundation 1 A. What 1: 

Q. You say on direct -examination a conversa-
tion with Mr. and Mrs. Raio whereby you think 
that they give you instruction to change and make 
a lot of changes. Can you st.ate to the Court 
when this conversation took place 1· A. During 
the construction of the work. 

Q. During the construction ,of the work 1· A. 
Yes. 

Q. Can you give the month or the day 1 A. 
Well, I couldn't exactly keep in memory the days 
that he came over there at night, I had to wait 
for him at night, to supervise and s,ee that every-
thing satisfied. 

30 

Q. "\¥ hat month was it 1 The month you should 
r einember. A. Durin g the month of May, June, 
Jul y, Au gu s,t. Dur ing those n1onths. 

Q. At the time you had the·se conversations, 4.0 
was anybody pres-ent 1 A. Anybody pres ·ent 1 
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Q. Present. A. Why, at the different days, 
yes. 

Q. W·ho was present1 A. Well, at some my la-
borers most of the time weTe on the joh, my car-
penters. 

Q. Was his nephew there, Raio 's nephew 1 A. 
Yes, he was there at night. 

Q. Is that the fellow there, the nephew of Mr. 
Raio1 ; A. Yes, sir. 

Q. He was there when Mr. and Mrs. Raio told 
you everything to change 1 A. Not .all the time. • 

Q. Not all the . time 11 A. Not all the time, but 
at times. 

Q. You were ,served with three days' notice, 
2 0 wer ·e you not 1 

Mr. Liotta: That is admitted. 
Mr. Mascia: That is admitted. I offer 

this in evidence, your Honor. 
(Paper referred to erntered in evidence 

and marked Exhibit D-1.) 

Q. Did you go to finish the work aft ,er you re-
ceived that paper 1· A. Never received no notice. 

Q. You never received any notice? : A. No, sir, 
30 personally. 
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Q. Did you receiv •e a paper, or this notice 1: A. 
Personally, no. 

Q. Who received it1 A. Why, my daughter re-
ceived it. 

Q. Did you see that paper1 · Did you receive 
that paper? A. After about twenty-two days, 
yes, I happened to come in contact with it. After 
tv•rnnty-two days I saw it. 

Q. Did you go there to finish the work 1 A. 
No, sir. By my attorney's office. 
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Q. vVhy didn't you complete the work 1 A. 
Work was all completed to the best of my knowl-
edge and understanding. 

Q. And is your work completed today1 1 A. To 
the be,s,t ,of my knowledge and understanding, yes. 

Q. You said that you made a change in the 10 
chimney, that instead of cement ·block you used 
brick, and you charged this man with thirty dol-
lars or fifty doI°lars. Don't you know that the 
law was that all the chimney shall be bri ,ck and 
not cement block1 

Mr. Liotta: I object to that, what the 
law was. It is what the contract and speci-
fications . provide f,or. The ·specifications 
provide for cement block chimney. 20 

The Court: He drew the plans and speci-
fications. 

Q. Answer the question. 

(Last question read by s·tenographer.) 

A. Why, I have charged him nothing but actu-
ally cost. 

Q. Did you ever make a chimney with cement 
·block?· A. Many of them. a 0 

Q. The original plan calls ,only for one step on 
the store. How many steps did you put there on 
the store1 A. On aecount-

Mr. Mascia: Will you direct the witness 
to answer the question 1 

By the Court: 
·Q. How many steps did you put there ? A. It 

required two just now. 4 o 
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By Mr. Mascia: 
Q . . Aren't there three ,steps now there 1 A . 

There is two there now plus , the one that it calls 
for, thi ,s here, the - entranc .e in there. 

Q. You are · under oath, Mr. Palladino1 A . 
10 Yes, sir. 

20 

30 

40 

Q. Do you know that there are three steps and 
not two 11 A. This one, Mr. Attorney. I says 
there is two steps, just one or two steps. I have -
evidence in the Court to prove , to Judge, his1 
Honor. 

Q. I show you this paper and ask you is that 
your signature 11 A. Yes, sir. 

Mr. Ma-scia: I off er this in evidence, your 
Honor. 

Mr. Liotta: No objection. 
(Paper referred to entered 1n evidence 

and marked Exhihit D-2.) 

Q. I show you another paper now and I ask 
you is this your signature 1, A. Yes, sir. 

Mr. :Mascia: I offer this in evidence. 
Mr. Liotta: No objection. 
( Paper referred to entered in evidence 

and marked Exhibit D-3.) 
Mr. Mascia: The affidavit, gentlemen, 

one -o-f these papers I -offer in evidence is 
an .affidavit this man took on oath-

(Argument.) 
Mr. Mas-cia : This is an affida.vi t taken by 

tl1is plaintiff on June 5, 1926, in which he 
said: "State o.f New Jersey, County of Es-
sex. Daniel Palladino, of full age, be-
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ing duly sworn according to law, on his , 
oath, deposes and says: I am the builder 
and the -general contractor for Mr. and 
Mrs. Andrea Raio for the construction of 
the new building · on the premise ·s in Vaux 
Hall, _and as such I say that all the ma- 1 O 
te-rials now furnished for construction of 
said building and all the laborers employed! 
by me for same, have been paid in cash, 
that the building is in ,course of construc-
tion and the roof i.s on, and pursuant to the, 
written agreement ,between n1yself and 11r. 
and Mrs. Raio the first payment in the sum 
of $1,500 is due. I further -say that there 
1s no person or persons, company or com- 20 
pani ,es, that has any claim or ri ght of lien 
claim against the said building, that there 
are no jud gments agains ,t said building by 
reason of la:bor or n1aterials, and I have no 
judgment against n1e in any courts -of the 
State of New Jersey or the United States 
for the district of New Jersey, and I state 
that I an1. makin g th is affidavit to induce 
Mr. Masic.a, attorne y of Edwin C. Caffrey, HO holder of a mortgage for $10,000 on said 
premises, to di s1burse the sun1 of $1,500 as 
first payment due to me as aforesaid. 
Sworn to and subscribed before me this . 
fifth day ,of J 1111e, 1926, Daniel A. Palla-
dino, Egidio W. Mascia.'' The other pa -
per, gentlemen, is what we call a postpone-
ment of lien claim. Jud ge Caffrey at the 
time had a imort gage for $10,000, and to be 
a first lien we were compelled to have a 4 0 
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postponement signed by the contractor, 
and the ·contractor duly signed the post-
ponement -of his lien claim to the lien of 
the mortgage of Mr. Caffrey. 

10 Q. Mr. Palladino, when did you complete this 
building, as you -said that you completed the build-
ing1 1 When did you leave the work there 1 A. 
When was I through 1 

Q,. Yes ·. A. Beginning of November. 
Q. Do you know that the building .should be 

completed in August 1· A. On what 1 
Q. D,o you know that the building should have 

been ,completed in the month of August 1, A. It 

20 wasn't my fault. 

30 

40 

Mr. Liotta: I object to the question on 
the ground that there is no counterclaim 
for loss. 

The Court: Oh, well, I allow it. He said 
it wasn't his fault. 

Q1• The building wasn't built according to the 
plans and spe-cificat:ions, is that so 1: Is that true f 
A. Not according to the changes. 

Q·. The interior layout on the second floor is 
not as shown in the plans and specifications. A. 
No, sir. 

Q. "\Vhy11 A. Because the owner forced .me to 
-change to his taste. 

Q. Plans to -show one step for the store front. 
Three steps have been erected. A. ·Ther 1e is two 
steps plus the one as I previously stated, as it 
,shows · now, makes it the third step. 

Q. Why did you deny first 1: A. I ,didn't deny. 
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I said that to you first, two steps plus the -one 
,was in there made it a third step. 

Q. Then that is the truth 1· There are three 
steps in front of the store 1 A. I said, yes. 

Q. Inst ,ead of one as shown in the plans and 
,specifications 11 A. As I stated, yes ·. 10 

Q1
• To malrn now that store only one step, what 

rshall be done1 · A. On account it wasn't dug deep 
enough to make it. 

Q. To n1ake that store, that one step, what -s:hall 
,be done 1 You hav,e been a contractor for twenty-
four years. What should 1be done 1 A. The 
owner should go dow·n below the walk level to he 
down to make it the one .step. 

Q .. And what should be done 1 Can you tell the 20 
,jury here what should be done to take that floor 
down, the floor of the store, to say that the store 
will have only one step. A. The foundation 
~hould go still fa r ther from where the owner give 
it to me, the excav ation. 

Q. vVhat else should be done 1 A. What else 
should 1be done 1 

Q. Yes. A. Well, naturally if I ha .ve the foun-
dation way below the line that he wouldn't be 
able to get a sewer in there, I would con1ply with 3 

O 
my level. 

Q. You go below the fioor of the ,store for the 
length of the two steps 1 A. No. This step here 
which the pl an calls for is above the sidewalk line. 
Well, now, there is these other two steps, and the 
excavation wasn't dug deep enough. 

Mr. Mas ,cia: That is not the answer to 
the question, your Honor. This gentle- 40 
man doe sn't want to answer my question. 
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The Court: He wants to explain ·why he 
makes the changes, as he goes along. 

Mr. Mascia: The changes I am not ask-
ing him. I am asking what work shall be 
done to lower tha.t floor down to one step. 
He can ans-w,er that question. He has been 
a contractor f.or twenty-£ our years. 

(Last question read by stenographer.) 
The Cgurt: He is asked what could be 

done in order to make it a one -step en-
trance instead of a thr ,ee-·step entrance. 

By 11:r. Liotta: 
Q. Did you hear that, Mr. Palladino 1 What 

could be done to make that a one-step entrance 
instead of a three-step entrance 11 A. There can't 
be nothing done now. If I have to come ,seven 
feet ground level I naturally have to go up the 
seven feet deep. If I only got five feet, how could 
I n1ake a seven-foot cellar? I had to come up 
above. 

By 11:r. Mascia: 
Q,. The cellar height is five-foot ten instead of 

seven feet as called by the plans and specifica-
3 o tions? 

Mr. Liotta: That is all admitted. 

A. Naturally from wher ,e the cellar, from where 
the owner gave me the cellar I h~d to start my 
work from. 

Q1• Store toilets aren't built as is shown in the 
plans and specifications, is that true? : A. I 
didn't get that very vvell, attorney. 

Q.• I can't holler any more. A. I am a little 
40 deaf. Kindly, please. 
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Q. Store toilets aren't built as. is sho,vn in the 
specifications and the plans? ' A. It is according 
to the specification but not according to the plan, 
Mr. Attorney. 

Q. Sinks in the two kitchens are two, six, in-
stead of three, six, as called for by the plans and 1 O 
specifications, is that true? · A. The owner picked 
them out of the book from the plumber. That is 
the quality he wanted and that is what he got. 

Mr. Mascia: I think the Court can direct 
this witnes -s to answer my question. 

(Argument.) 

Q. Are the sinks in the two kitchens two- feet 
and six inc.hes instead of three feet and six inches, 20 
as called by the plans and 1spe.cifieations? Yes or 
no. A. Over all they ar ,e both that, but not ac-
cording to what it calls for in the plans because he 
sele-cted himself out of the book the number of 
the quality. 

Q. Interior of the store is not the quality and 
the workmanship as caHed for; is that true 1, A. 
According to the specification every word I put in 
there what it calls for. 

Q,. The irnterior walls are ,all out of plumb; is 3 O 
that true ? A. No, sir. 

Q. The cement floor in the bath room are all 
broken; is that true 1 A. The concrete that I put 
down in there has just shown a crack, and .con-
creite will crack anywhere. 

Q. All hath tubs · are set on broken cement floor 
and not set according to the plans and specifica-
tions; is that true 1- A. It is not br-oken eeinent, 
ju st a lit1tle crack, but that was put down on solid 40 
concrete and the cement joining to the tub. 
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Q. Exterior and interior painting not com-
pleted; is tha it true? : A. It is fully .completed 
aceording to the plans and specifications. 

Q. You said that the concr •ete in the cellar was 
extra work and you charged ·$150, although the 

IO first time you said $122. Today you said $150. 
Which one is it, $150 or $12'.2 ?: A. $150, because 
I had to do extra what he wanted done. 

Q. So when you spoke. to your attorney you 
say $150, but you say here $122? A. Because he 
added extra to it on a00ount of underneath the 
p1p1ng. 

Q. Isn't it a fact the concrete called :by the 
plans you ,shall have made a0cording to the plans 

20 and ,specifications? A. I should have put no con-
crete in the cellar at all, not according to the con-
tract and specifications. 

30 

40 

Q. Does it show in the plians and specifications? 
A. It shows that I was to furnish cinders and 
not cracked stone, and the owner was to do it 
himself. 

Mr. Mascia: That is all. 

RE -DIRECT-EXAMINATION by Mr. Liotta: 
Q·. Mr. Palladino, hovv much is due you on ,ac-

count of the contract? 

:Mr. Ma·s·cia: I object to that, )"Our Hono •r. 
,¥hat is this? This is not cross-examina-
tion. 

Mr. Liotta : It is not cross-examination. 
It is sor.:tething that I ask your Honor's 
permission to allow me to prove my case as 
to what is due on the contract. 
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The Court: vVhy didn't you bring that 
out before? , 

Mr. Liott 1a: On account of the yelling, if 
the Court please, and the witness being a 
little deaf, it ·S'lipped by. 

Q. How much is due you on account of the 
contract f A. $3,178. 

Mr. Mascia: Will you allow me an ex-
ception? 

The C'ourt: It is an onutted question 
which I am allo-wing. 

Q. ·$3,178? A. Yes, sir. 

10 

Q. Kindly explain to the Court and jury why 20 
your cellar is six f,eet four instead of seven feet. 
A. On account it wasn't dug deep enough. 

Q. Who did the digging? 1 A. The owner him-
self. 

Q. Vlhy did you have three •sieps instead of 
one? A. \~Thy did I have three steps? vVell, 
naturally the foundation wasn't dug enough and 
it brought my ,cellar up higher, and I had to go 
into the store to the building, main building, I 
had to put in these s,teps here. Bo 

Q. Did the ovvner consent to the three ·steps ?1 

A. Yes, sir. 
Q·. As a 111a tter of £act, didn't the owner say 

that he would-

The Court: Now, you are leading. 
11r. Liot ita: I withdraw that question. 

Q. Did the o-\:vner tell you that he would do some 
work as to the three steps? , A. I was to furnish 40 
the material and he wa•s to do the virork because 
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he says .he was a cement finisher and he would do 
the finishing himself. 

Q. On the three siteps 1: A. On the three st,eps, 
yes, sir. 

Q. By v1hom were the fixtures, the plumfbing 
lO fixtures, selected, by you -or by the owner1 A. 

By the owner. 
Q. You say that the cement, the concrete in the 

bath rooms ·was cracked. Did you say that the 
concrete in the bath rooms was cracked? A. Y e•s, 
S'lr. 

Q. Who laid the concrete there? , A. I laid the 
concrete there; that is, my men did. 

Q. Why did the concrete crack? · A. Concrete 
20 will crack anywhere no· matter where it is. Often 

when the house is settlin,g, probaJbly might have 
been the cause of it. 

30 

40 

Q. Does the fact that the concrete cracked in a 
job ·say that the job is not done in a good, work-
1nanlike manner? 

(Las ,t question read by stenographer.) 
The Court : I-le doesn't understand your 

question. 

Q. If the concrete cracks in parts of the build-
in,g, ,or if the plaster ,crack ,s in parts of the build-
ing after the building i,s: erected for a period O'f a 
year, does that in itself mean that the work wa•s 
not done right? , A. No, no. 

Q. Does that happen in many instances 1, A. 
Oh state roads, state work, let alone buildings. 

Mr. Liotta: That is all. 
:Mr. Mascia: That is all. 
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By the Court : 
Q. You drew the plans and specifications 1' A. 

I did. 
Q. They provided for a ,seven-'foot cellar? A. 

Yes, .sir. 
Q. vVno was to do the digging? A. The owner. 1 O 
Q. What work were you to do~ A. Build from 

the foundation up. 
Q. Then the owner was to do all the excava-

tion? : A. Y e'S', sir. 
Q. -when you say '' the foundation up,'' who 

was to put in the foundation? , A. I just put the 
foundation and then the walls from there on. 

Q. Who was to put in the foundation ?1 A. I 
was to put in the foundation. 20 

Q. And when you put in the foundation you 
found the cellar dug by the owner was only five 
feet and how many inches 1, A. Yes, sir. 

Q. How many inches 1 A. About, I assume it 
is about five foot four, your Honor. 

Q,. You knew then that if the owner didn't go 
down to tl1e seven ,feet that the entrance to the 
store would have three steps inst ,ead of one, didn't 
you 1 A. Yes. I ha,d to show it to the O-\vner, a 0 
prove it to him. 

Q. You knevv that that would 1be a big dis ,ad-
vantage to the building here? · D'id you know 
that? · A. If he didn't do that, couldn't get the 
plumbing permit, your Honor, on account of it 
connecting to the ·sewer. 

Q. Then the reason why he couldn't ,go down 
seven feet with his digging was because of the 
sewer? A. ,v as higher than the eellar bottom. 
Th en it v,rould be higher than the cellar bottom. 4 O 
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Q. The sewer would 11 A. Yes. 
Q·. When you drew the plans and specifications 

for a seven-foot eellar did you make a previous 
investigation as to where the S'ewer was 11 A. No, 
I didn't, your Honor. I didn't go and measure 

1 O out the !S'ewer. 
Q. So you provided for a building that would 

have a cellar of seven fe,et 1, A. I was , going to 
build seven feet. 

Q. And when the owner got down to five feet 
.and some inche ·s he· found that he had r•eached the 
level of the sewer, is that right 1, A. Yes, sir, on 
four ,feet and one and a half floor. 

Q1. What was said by you and by him together 1 
20 A. Yes, sir. 

Q. What was said then 1 A. They couldn't go 
any deeepr. In ,other words, you couldn't get his 
sewer line and enough flow to run into the sewer. 
If he wanted it deeper he would have to keep his ; 
pipes . ,vay up, and the building department 
wouldn't take it. The pipes have to be kept un-
derneath the cellar bottom. 

Q. Then the situation was such physically that 
he couldn't have a seven -foot cellar and have a 

SO sevver ·connection 1, A. They •could have seven-
foot cellar provided it extended above the eleva-
tion. 

Q. 1-Ie couldn't have a seven-foot cellar with 
only a one-step entrance and get a s·ewer connec-
tion, is that right~ ' A. No, he ,couldn't _your 
Honor. 

The Court: That is all I have. 

40 
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By JYir. Mascia: 
Q. When the owner was excavating, digging, 

were you there to supervise ?1 A. Why, no, I 
wasn't there. What char,ge I had ?1 Took care 
of my own gang. 

Q. After he was through that digging did you 1 O 
::measure the depth of the ,cellar or ·excavation 1 
A. Together, I and the owner together. 

Q·. Did you measure ?1 A. Yes, sir, we n1eas-
ured, and that is how we found out, after we went 
over and measured the depth of the sewer and 
found out it extended •Over the cellar. 

Q·. Did you measure it 1· A. Together, I and 
the •owner. 

Q. You and th e owner ?' A. Yes, sir. 
Q. ,Vas anybody else there present? A. Why, 

yes, there was four or five other people there. 
I-iis nephew was there. 

Q. Are they here in Court ?1 A. The nephew 
is in Court here. 

Q. The nephevY? A. Yes, sir. 

20 

30 
DOMINICI{ VAL V ARO, a witnesS' produced 

on •behalf of the plaintiff, being duly swo-rn ac-
cording to law, on his oath, saith: 

Direct-examination !by l\1:r. Liotta: 
Q. l\1r. Valvaro, what is your bu siness ?· A. 

Architect. 
Q. You have been an architect for how many 

years? A. For seven years. 
Q. In business for yours •elf or for son1e'body 40 

else 1 A. Somebody else. 
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Q. Hovv many people have you worked for 
since you were in busines ·s?· A. Five or six. 

Q. Hav ,e you worked for anyone in Elizaheth? 
A. Mr. Poggi. 

1 o Mr. Liotta: Are you satisfied with the 
qualifi.cations of the ar ,chitect ?, 

Mr. Mascia: Yes, sure. 

Q. Mr. Valvaro, at n1y request did you go to 
the job in Union, Raio's job? · A. Why, I was 
over there to inspect this . job by request from Pal-
ladino. 

Q. vVhen did you go there? : A. Y•esterday. 
Q. Did you go through the entire building ?1 A. 

20 Yes, sir; except the cellar. 

30 

Q,. As to what you saw, Mr. Valvaro, was the 
·work done in a good workn1anlike manner, or was 
it not? A. Yes, sir. 

Q. Some question has arisen as to the cra .cks 
in the concrete. Is the fact that a concrete bot-
tom is cracked in itself evidence that the work 
was not done in good, workmanlike manner? , A. 
Why, the work was done in first class manner 
'only that is due to the settlement of the build-
1ng. 

Q·. Concrete will ,crack when there is a settle-
ment of the building? · A. Yes, ninety-nine ,out of 
a hundr ,ed. 

Q. And good work will cra·ck, won't it? A. 
Certainly. 

Q. Hovv about the plaster on the walls? Will 
that ,crack? A. Some. 

Q. As to the extra work, do you say that a 
4 O charge to add a partition as shown on the :!!lap, 
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would you say that ninety dollars is an unreason-
able charge? A. Yes, sir. 

Q1• Is it unreasonable or reasonable? A. That 
is reasonable. 

Q. A reasonable charge. Would you say that 
thirty dollars is a reasonable charge for erecting 

1 
O 

a brick •chimney instead of cement? A. Yes, sir. 
·Q. Would you say a charge orf fourteen dollars 

is a reasonable charge to install four new win-
dows?: A. Yes, sir. 

Q. To a concrete cellar, for labor only, $122.40; 
is that reasonable? A. Yes, sir. 

Q. To build two extra doorways, is a ,charge of 
$24 reasonable? A. Depends. What doorways 
are those? 20 

Q. Doors. A. Oh, do,ors. 
Q. Doors in the rooms. For instance, it has 

been testified to that there was an extra door in-
stalled here and an extra door installed here. Is 
$24 a reasonable charge? · A. Yes, sir. 

Q. T·o plaster the wall of the cellar and to tar 
the same, is seventy dollars reasonable? A. Yes, 
sir. 

Mr. Liotta: Take the witness. 

CROSS-EXA1\!IINATION by :Mr. Mascia: 
Q. Are you a regi ·stered architect? A. Yes, sir. 
Q. How long? A. ,Vhy, since January. 
Q. ,Vhat year? • A. 1926-I mean 1927, rather. 
Q. I thought that on direct-examination you 

said that you have been an architect seven years? 
A. Architectural practice, yes. 

Q. So that wasn't so? A. I was pra •cticing with 
somebody else. 

30 

40 
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Q. You said that the cement or the plaster 
hroken was caused by the settling of the build-
ing? A. Yes, sir. 

Q. Suppose. you had s,een that .c.ement or ,con-
crete a year ago at the time it was made and you 

1 O found the cement in the same eondition, what will 
you 1s-ay was the cause of it, the work, poor mater-
ial, or the settling of the building? 1 A. It is also 
due to the settlement of the building. 

1Q. You mean to say to this jury and to the 
Court that the ·building settled when it is built? · 
It won't take time ·to settle the building? ' A. It 
does after two weeks' time sometimes. 

Q. That is ·what I said. My question is, during 
20 the construction if the cement or the concrete is 

broken, ·what would you -say is the cause? A. 
Also due to the settlement. 

30 

40 

Q. Also due to -settling of the house? A. Yes, 
SH. 

Mr. :Mas-c.ia: That is all. 
Mr. Liotta: That is our case, if the Court 

please. 

MOTION FOR NONSUIT 

Mr. :Mascia: I move first, your I-Ionor, to 
nonsuit on behalf of Edwin C. Caffrey, the 
mortgagee. 

Mr. Liotta: There is no answer filed by 
the n1ortgagee in this is'S·ue if the Court 
please. 

The Court: I think there is.. 
JVIr. Mas ,cia: There is. No reply filed by 

you. 
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JVIr. Liotta: I am willing to 0onsent to 
dismiss it against Edwin Caffrey. 

Mr. Mascia: And I n1ove to nonsuit as in 
behalf of Mr. and 1\{rs. Raio. 

(Ar .gument.) 
(Mr. Mascia cites case of Denoth v. Car- lO 

ter, 85 N evv Jersey Law, page 95.) 
The Court: The motion for a nonsuit is 

denied. 
Mr. 1\1:a-scia: I take an exception, your 

Honor. 

DEFENDANTS'CASE 

DANIEL J. SCROOCO, a witness produced on 
behalf ,of the defendants, being duly -sworn 
according to law, on his oath, saith: 

Direct -examination by 1\1:r. Mascia : 
Q. 1\fr. Scrocco, are you an architect of the state 

,of New J ers ,ey? A. Yes, sir. 

20 

Q. Where is your office? A. Military Park ilO 
Building, Newark. 

Q. How long have you been an architect? A. 
Eleven years. 

Mr. Liotta: I would like to examine this 
witness as to his qualifications. 

Mr. Mascia: All right. 

By 1\1:r. Liotta: 
Q. 1\1r. Scrocco, you have been an architect for 

eleven years? A. Yes, sir. 4 O 
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Q,. Licensed? A. Licensed. 
Q. In 1business for yourself? A. Yes, sir. 
Q. What kind -of houses have you been 

,c;onstructing as an archite -ct? A. What kind? : 

10 
Q. Y,es. A. Why, all kinds. Office· buildings, 

apartment houses, factory huilding·s, garage, 
stores. 

20 

Q. And in prac,tically every ca:s-e that you have 
supervised you have had trouble, have you not 1 
A. What is that? 

(Last que-stion read by stenographer.) 

A. This is the first time I hear that. 

:Mr. :Mascia: I -object to that, your Honor . 
The Court: Sustained. 
The Witness: As a matter of fact I am 

not the archite:et in this case. 
The Court: It is only fair to say so, that 

he never had any trouble , hefore. 

By Mr. Mascia: 
Q. Mr. Scrocco, did you inspect thi 's· building in 

the month of November, December, 191216, at the 
request of Mr. and Mrs. Raio? A. December 14, 

30 1926. 
Q._ At the time that you were requested to 

inspect the building were you .given a set ,of plans 
and specifications 1 A. Y·es, sir. 

·Q·. Are those the plans and specifi.cations, copy 
of the plans and specifications now in evidence ?1 

11:r. Liotta: That is all admitted. 
Mr. Mascia: It is admitted 1 

40 A. Yes·. 
Q. With those plans and specifications you 
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examined the building. What did you find not 
complet ,ed in the building according to these plans 
and specifications? A. I find that the cellar 
height is only five feet ten inches instead of seven 
feet. 

Q. What else? A. Three st ,eps for use for the 
store front instead of one step as shown on plans ·. 
Kitchen sink is in t-wo kitchens in rear of store, 
two ,feet six instead of three feet six. Drain 
boards were omitted. Cement floor in bath rooms . 
cracked throu ghout. Cement flo-or in the store 
front entrance mnitted. One coat of paint needed 
for the house; that is, one coat of paint only shows 
on the house instead of two. 

10 

Q. Instead -of two coats of paint? · A. Yes. 20 
Beaver fboards used on both sides of the stairway 
instead of plaster hoards, and as we saw, plaster 
is all dovV11, all cracked. 

Q. vVas the building ibuilt according to the plans 
and specifications 1 A.- No, sir. 

Q. Mr. S.cro-ceo, now g,oing over these it ,ems, are 
you able to give us the value of each one? A. 
Yes, I have it figured :out here. 

•Q1• Now, you said that the 'building is not built ao 
aecording to plans and specifications. What will 
it cost today to build the building according to 
the plans and sp ecifications, if that can be done? 

1Ir. Liotta: I object to that, if your 
H:onor please, what it will cost today. 

Q. Last year I n1ean, 19'26. vVhat will it cost ? 
A. Yon: mean to put this building ac0ording to 
the plans and spe cifications 1 

Q. Yes. A. Why, it is ahnost impossible 40 
because this building is a:bout five and a half 
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feet out of square. From that plan, why, every 
room in the house, every c.orner is ,out of square, 
and the only way to do would he if you shift the 
building - it would.n 't make any difference · there. 
You would hav ,e to practically take that whole 

IO buildin ,g down and rebuild it. 
Q. The building as it is now, from the building 

supposed to be built according to the plans , and 
specifications, is there any difference in value 1, 
A. Well, it is, because it is very ineonvenient to 
s·et the furniture in the building because every 
corner ,comes to a. very close ,c,orner, and being 
at the corner, why, it looks very odd when you go 
to the building. 

'"Jo Q £., • vVha t is the difference, in your opinion, as 

30 

40 

to any value between the building supposed to be 
built and the present building1 

Mr. Liotta: I object to that, if your 
I-Ionor please. The land ought to be taken 
into consideration, the labor ought to• be 
taken into consideration, and everything 
else in connection with the ·building. 

The Court: You don't have to argue that. 
Objection sustained. 

Q. Taking into consideration the location, tak-
ing into consideration the time in which this 
building was put up, taking into consideration all 
the other circumstances, what will you say is the 
differ ,ence between the value put up and the value 
which it should have been put up according to the 
plans and ,specifications 1 

Mr. Liotta: I object to that. 
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The Court: Sustained. He is not qual-
ified as a realty expert. You may ask him 
what it would oost at the tin1e the building 
should have be,en completed, what it would 
cost to 1nake the building such as the orig-
inal plans and specifications called for. 1 O 

Q. Will you answer that question as the Court 
put it 1· 

The Court : He said, however, he has · 
already said that it could not 1be done. 

Q. It cannot be done1 A. No, it 0ouldn't be 
done. What I can say about it as . to the value is 
where the application was made to the office of 
the building and loan, I happened to be one o.f 20 
the directors-

The Court : You cannot say that. 

Q. "\Vhen you say it cannot be done, what do 
you mean 1 A. Th e only ·way you can do is to take 
it down and rebuild it. 

Q. How n1uch will that cost 1 A. The full 
an1ount of the contract. 

Q. Vlhat is the full an1ount of the contract 1 A. 
30 I think about nine or ten thousand dollars. 

Q. Now, you said that the cellar height is only 
five feet instead of sev·en feet. Vl hat will it cost, 
or what has the ,contractor saved hy not building 
a foundation seven feet high 1 A. I had the cost 
figured out here, makin g building ,comply with 
pla ns , to make th e building comply with plans as 
to the making one step inst .ead of three steps, to 
lower dovvn as far as to square, you can't do it. 

4.0 
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By the Court : 
Q". You can't do it 1: A. The building is on a 

square now. The ,only thing you - 0ould do is to 
bring· it down in order to bring it according to the 
plans as to one step instead of having three steps. 

lO Q. Could you have a seven foot c,ellar inf A. 
Yes:, ,sir. 

,Q. How could you have a seven foot cellar and 
have •sewer eonnections 1 A. The sewer •eonnee-
tions - we· have m.any .cases. I hav ·e one case on 
I-Iighland Avenue today, one for a party by the-
name ,of Barday where the bath room about the 
same condition as this. Sewer happened to be 
high and we carri,edi the waste part, the sewer 

20 pipes, we carried them alongside the walls, and 
from then1 to the se"r.er. That didn't interfere -
with the digging of the cellar at all. Instead of 
bringing down to the cellar level, bring them about 
two feet below the cellar and the cellar ceiling, . 
and then slope them down alongside the walls. 

30 

Q. I don't understand that at all. If the cellar 
is: higher than the s,ewer, how ar ·e you going to 
get sewerage away1 ,,._I\_, That is what I was try-
ing to explain, your Honor. May I show it on a 
piece of paper here 1 . 

Q. In other woTds, ·\'va ter vvon 't run up hill. 
How · are you going to do it if the sewer is only 
five f.eet deep 1 A. Take this as the cellar ceiling 
and this is the cellar floor. We will say the se-,ver 
happened to be here. If we take this soil pipe all 
the way down to the cellar floor, of course you 
can't connect it 'With the sewer. It will be lower. 
But instead of to do that you take this, the plumb-

4 o, ing connections, and bring them down, just bend 
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them on a bend two feet below or a foot and a 
half below the .:Cellar ceiling; then you can carry 
alongside the wall, pitch them down to meet the 
sewer connection. 

Q. Y e-s, but you can't pitch them down because 
the sewer connection is up, not down 1 A. Yes, 
but we will have plenty of height. If the sewer is 
five feet helow the street level we will have five 
feet we can pitch it down. 

Q. If the bottom of the cellar is seven feet 1, A. 
We don't have to 'bring the soil pipe down to the 
botton1 of the eellar. 

Q. I know, but suppose there is water that 
cmnes through 1· A. What water1 

Q,. '\Vater eomes through on the floor of the eel- 20 
Iar, and that is seven feet deep, how are you going 
to reach a sewer five feet deep 1 A. You can't 
connect that way to the sewer anyway. · There is, 
very fmv places where we have stonn •sewers and 
you can use the storm ,vat ,er to go to the sewer. 
This floor can 1t have the plumbing connections 
for the se\ver. 

Q,. Suppose there is water put upon the floor, 
for example, of a cellar seven feet deep, and the 

30 sewer is only five feet deep, how are you going 
to ·bring the water fr0111 the floor of that cellar 
to the fiv•e feet 1 A. You aren't supposed to bring 
that water. 

Q. We aren't asking you that. How can you 
do it1 Can you 1 A. You cannot. 

Q. vVha t 1 A. YOU c.annot. 
Q. All right. This outside drainage that you 

talk about, and this plumbing you talk a-bout, that 
would have to be added to the plans ·, would11 't it f 4 O 
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A. I don't believe on this •street there is any storm 
sevver you can ,connect to anyway. 

Q. If you wanted a sewerage from a seven foot 
depth, you say that you ,could make it so that 
through tile drainage on the outside and plumbing 

lO around there specially to meet such a situation, 
you could drain that s·ew·erage 1; A. You could 
drain it, and you can't drain it today under the 
present conditions, under the plumbing a.s they 
left it. 

Q. I am not asking you that. J\1:r. Palladino 
says the reason why he didn't have a seven-foot 
cellar was because the ·s·ewer was only five feet 
deep. A. Yes. 

20 Q1• What -was he to do1 A. If the sewer was 
only five feet under the present conditions he has 
got the cellar five fe et down below, so he can't use 
that drainage anyway fbecause the s·ewer is above 
the cellar level. 

Q. W11at did you say he could do1 A. In order 
to-

Q. To get drai nag e if he has a seven foot cellar 
and the sewer is only. five feet ibelow the surfa ,ce. 
A. Your IIonor, you n1ean to drain the water that 

30 comes in the cellar or to drain the sewerage 1· 
Q. To drain the cellar. A. To drain the cellar. 
Q. Yes, anything that would go in that cellar. 

A. No, there is not. Cellars aren't connected to 
se'wers. In order to drain them, "vhy, you would 
have to use suction pumps. 

Q. Yes, I see. But y,ou said something that even 
thou gh th ere vvas a seve n foot cellar and the sewer 
is- only five feet deep, that you get sewerage by 

40 putting cert ain kinds of tile piping- on the outside, 
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arranging your plumbing specially to meet •such 
a situation. A. It is not a special arrangement. 
That is used every day. You ,can bend the plumb-
ing connections and run them alongside the walls, 
the cellar walls, -to meet the sewer ,connection. 

By M:r. 1\!Iascia: 
Q. v\Till you explain t,o the jury, Mr. Scrocco, 

10 

the same that you explained to the Court 1 ,vill 
you repeat 1, A. Why, what I said was that we 
have many case,s: today where the se\\rer happens 
to be above the cellar leveQ if the cel1ar is· seven 
feet or five, feet. In those cases, why, we simply 
bring the plumbing work, instead of running down 
to the cellar floor we bend them to about a foot or 20 
a foot and a half below the cellar ceiling and, 
carry those pipes alongside of the ,cellar walls to 
a proper pitch required by the plumbing depart-
ment to meet the sewer, sewer connection; so as 
I say, this ,case eould he easily done. 

Q. Can you tell now what will be the cost to 
make that •ex,cavation and the foundatio •n accord-
ing to the plans and specifications, to lower down 
the floor of the store so as to have one step instead 
of thre ·e steps ? A. First would 'be required to B 0 
underpin the walls. To underpin the· walls in 
order to dig under the other walls, and add addi-
tional n1asonry, put in concrete or cement blocks. 
That ·would cost about $150, the excavation as I 
figure here- -

Q. Did you fig11r·e the cubic yards and the 
material and the labor ?· A. Yes. On the excava-
tion is thirty-six by thirty-four. Would be about 
for ty yards of excavation, and cost about $2'.50 a 40 
ya rd under tho se conditions to excavate that 
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becanse it will be- to work on the building about 
a hundred dollars. 

Q. ,Vhat else? A. Footing courses and f,ootings 
on the ,columns, $180. 

10 
Q. What ,els·e? A. Ce.ment floor, 1200 square 

feet at twenty -five cents, would be $300. Replac-
ing new Lolly columns in store he.caus ·e the stair-
way will he short, 1$150. Diseonhecti11g plumbing, 
heating work, and electric work, and reinstalling, 
about $400. Cost of lowering the bnilding to 
proper grade, $200. Replacing plaster on stair-
way where beaver boards had been used instead 
of plaster boards, $90. For another coat of paint 
in and out the house, ahout $150. To replace 

20 cement floor in bath room, $100. Cement floor at 
the entrance of stairs and main entrance, $40. 
Differenc:e in kitche11 ·sinks, $30. 

Q. Anything else? · A. That is about all I have. 
Q. ,Vhat do you make your total? A. About 

$2,090. 
Q. 1\/Ir. Scrocco, could the building have been 

built square on the lot ?1 

M::r. Liotta: I ohj-ect to that, if the Court 
30 please. 

The Court: ,Vhy? 
i1r. Liotta : The -witness himself testified 

to the fact that it could have been built 
square on the lot if you take the other end. 
That is admitted. 

The Court: I will let him answer it. 

A. Yes, sir. 
Q. In your examjnati-on of the premise-s did you 

40 see any well there around this building? A. N,o, . sir. 
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Q. You didn't? And had there 'been a well 
would you have seen that well? A. Well, not 
unless it was covered. 

Q. Will that well be affected by putting up a 
square building and not an angle building as it 
is novv? A. It depends- on the location of the well 1 O 
whether it happened to he right in the foundation 
or the depth of the well, how deep it was. The 
building could be placed in such a way as to have 
that well to be located about the center instead of 
having it on the foundation. 

Q. If that ·well is Located ten or fifte·en feet away 
from the building, then that is no cause why the 
building ,cannot be built in square instead of 
angle? A. N-o, sir. 20 

Q. In this $2,090 did you include the deprecia-
tion to present building instead of the building 
which should hav ·e been built f' A. No, sir. 

Q. Can you figure novir what will he the depre-
ciation oh the present building and the building 
which should have heen built? 

Mr. Liotta: I object to that on the same 
gr,ounds as heretofore stated. 

The Court: I am ,going to allow it. ;3 O 

A. W-ell, the possibilities may be that in under-
pinning the building, in lowering the building 
down and disconnecting plumbing and electric 
wires, why, the plaster is liable to be affected and 
be damaged, and it is possible that there might 
ibe a depreciation of three or £,our hundred dollars 
or more in the building. 

Q. Three or four hundred dollars or more? A. 
Yes. 40 

.. 
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·Q. You think, in your opinion, in the way this 
present building will be affected for the colle-ction 
of rents, for the renting o.f the place, for the 
monthly rents of the store and the room .s ?· 

1 o Mr. Liotta: I •object to that unle ,ss this 
witness qualifies. 

(Last question read hy stenographer.) 
The Court: Objection sustained. That is 

too general. 

Q. You hav ·e been bui1din,g for yourself, Mr. 
S.crocco, at any time 1, A. Ye·s,-sir. 

Q. Where 11 A. 1925 and 192:7 and prior to that 
time . . 

20 Q. Did you have any buildi11gs put up in 1926? 
A. Ye·s. 

Q. How many buildings? · A. Ten two-family 
hous ·es. 

Q·. How many? A. Ten. 
,Q·. Is there any difference between square roon1s 

and the rooms on an angle, or difference in s·tores 
in which you have got to go three steps instead 
of one step-is there any difference in the rent-
ing? i A. Oh, yes, there is a lot of difference. 

3o Q. You know that of your own knowledge? A. 

40 

vVhy, yes. He is liable to lose a lot of business. 
People that have to go up thre •e .steps each eight 
inche ,s high; th~ same ·way with the angles, the 
building, which are very narrow angles, corners. 

Mr. J\1:ascia: That is all. Take the wit -
ness. 
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CROS.S-EXA:MINATION by Mr. Liotta: 
Q. Mr. Scrocco, of •cour •se you don't know if 

any changes have been authorized by the owner, 
do you? A. I don't know. 

Q. You say it will •cost $350 to put in a cellar 
10 bottom, concrete cellar bottom f. A. $350? 

Q. That is what you said. A. $300. 
Q. And of course you read the specifications, 

did you not, in this case? A. Y·es. 
Q. Show me in the specifications where :Mr. Pal-

ladino is to put in a cellar bottom, concrete cellar 
bottom. A. It shows on the plan. 

•Q. Show me in the specifications. A. Don't 
have to show on the specifications as lon,g as it 
shows on the plan. 20 

Q. Did you read the specifications ?1 A. Yes. 
Q. vVl1at do the spec ifications say as to the 

cella r bottom? A. Well, the rule is usually-
Q. Tell me wha t the specifications say. A. I 

don't rem.ember what the specifications say. I 
am takin g it ri ght off the plans , which says con-
crete throughout the ·entire floor. 

Q. Vvhat does it say in the spe cifications in ref-
erence to concr ete work ? A. Well, it is a. ques-

30 tion to find out v?hich is ri ght, whether this whole 
concrete vvork, footing courses and cellar bottoms 
shall be included in this concrete and same shall 
be done by owner. 

Q. Of course you have been paid to testify 
tod ay, haven't you? 

lV[r. Mascia: I object to that question, 
your Honor. 

The Court: H·e has a right to answer 4o 
that. 

A. Yes. 
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Q. Paid by the owner f A. By the owner. 
·Q·. In reference to cracking •Of walls, in your 

experience it is a fact that the walls after the 
building is erected crack - does that in itself say 
that the work wasn't done in good, workmanlike 

lO manner? A. No. 
Q. The work may be done in a good ·workman-

like manner, .may it not, and crack? A. Yes. 
There is sn1all cracks usually. 

Q. As a matter of fa:et, in all new buildings 
after the building· has been erected for a year or 
so, they have to he pointed up somewhat, don't 
they? , A. Well, som·e of them. 

Q,. In n1ostly all ,of them f A. They point it up 
2 0 after a year or s-o ?, 

Q. Y•es. A. Not mostly. :Maybe a few of them. 
Q. After two years in nearly all of the build-

ings they have to be pointed up, don't they1 A. 
After t,,ro years f 

Q. Yes. A. No, sir. 
Q. In how many ·instances do buildings stay 

without the plaster crackin,g? In how many cases 
out of a hundredf A. Well, these cases where the 

30 
plaster was applied on beaver boards, you never 
put plaster on beaver boards. Naturally it had 
to come dow·n. 

Q. Are beaver boards throughout the entire 
building? 1 A. That is the only place I examined 
I could say there were beaver boards. 

Q. You don't know whether the owner suggested 
puttin g in the beaver boards, do you? A. That I 
don't know. 

Q. Did you examine the entire ·building thor~ 
40 oughly? A. Quite thoroughly. 
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Q. You exan1ined it thoroughly. Do you mean 
to tell me that you didn't see a well on this side of 
the building? A. Can't se-e it. 

Q1
• You didn't see it. You didn't examine the 

land, did you, to find out whether or not there 
was a well there ?1 A. ·There is no s~gn of any 10 
wells there unless it is covered . 
. -Q. _You went there for the purpose of testifying 
1n this case and finding out what was wrong with 
that 1building, didn't you? A. To find out what 
the difference was between the plians and specifi-
catim1s and the actual ·bui1ding. 

Q. You didn't take into consideration the fact 
that there may have been wells ,on this side of 
the buildin,g, did you? A. No. 2 o 

Q·. Didn't you make a survey as to this prop-
erty f· A. Survey doesn't show any well there. 

Q. Do you mean to tell me that you, an archi-
tect, when you n1ake a survey you don't show wells 
that are on property? A. I didn't make the 
survey. They made the survey that you have in 
your hands now. 

Q. Look at this survey. Was that made by you 
under your reque ,st ?• A. Yes, I called the 
surveyor, but I didn't make the survey. 3 0 

Q. But your instructions are, when you make a 
survey, to show everything that is in the land or 

. in the place ? A. Everything that is there. 
Q. And the evidence that the well is not shown 

the r e, if there is one, shows that this survey is 
not an accurate survey f A. I never saw any well 
the re. It must have been cover ed if there was 
one. 

Q .. You never lo,oked for one ?: A. I never 40 
looked for one. 
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Q. How does the land. run, belonging to Mr. 
Scrocco, as to his prope-rty line? A. Belonging 

• to who? 
Q. Mr. Raio, on this side of the house . Does 

the land run this way? A. The land runs parallel 
IO with the building. 

Q. Now, in reference to the height of the cellar, 
the contractor can o-nly build for the same height 
as the cellar is dug, can he not? If the cellar that 
is dug is a five foot cellar, the contract ,or can't 
put in a seven foot cellar? A. In other words, 
if he had a ,one foot cellar he had to make one foot 
cellar; is that the idea? 

Q. You had to use steps, did you not, if the cel-
20 lar was only one foot? · A. That is between the 

owner and the contractor if they had any under-
standing of .changing the hetgh_t of the cellar. 

Q. I show you the contract. You read the con-
tract too, didn't you? And the contract was 
drawn by 11r. :Mascia, l\1r. Raio 's attorney. A. 
I didn't see the contract. 

Q. Read that. "\Vhat does that say? . A. It is 
agreed that the owner shall do all the excavation 

30 
work for the cellar and for the plumbing work. 
I haven't seen the contract. 

40 

Q. Mr. Mascia is this gentleman here trying 
the case for Mr. Raio, is he not? A. Yes. 

Q. And he is the n1an that witnes rsed this con-
tract? A. I believe so. 

Q. N ovv~, if the ·cellar that was dug was only five 
feet, he ·couldn't very well erect a seven-foot cel-
lar without putting -stairs there, -could he? A. 
Why, he has got steps for five feet now. 
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Q. Answer the que·stion yes or no. A. Yes, sir, 
he would have to have steps. 

Q. In order to make a seven-foot cellar he would 
have to have three steps •or more? A. He should 
hav ·e to have about five. 

Q. About five, yes . Now, when you measured IO 
the height of the cellar - you say the ce1lar should 
be a seven-foot cellar? A. Yes. 

Q. When you measured the height of the cellar 
what did you measure from, from the bottom of · 
the ,cellar to the ceiling or where? A. It is usually 
the ceiling height, from the cellar ceiling to the 
cellar floor. 

Q. And when you measured the cellar did you 
take into -consideration the beams that were 20 
underneath the flooring on the first floor? A. Yes, 
I took into ·consideration the beams. 

Q. How did you arrive at the figure of five feet 
height of the cellar, five feet six? A. Five f.eet 
ten vvas the height that I found there as the height 
between the floor, cellar floor level and the ceiling 
level. 

Q. Didn't you take int ,o consideration the be·a1ns 
also? - A. Well, the be·ams-I am givin&r ynu the 

'-' i3 0 height, the real height of the cellar; five feet ten. 
Q. Now, if the cellar wasn-'t dug· by the owner 

at a sufficient depth, then the 1nost of the money 
that you state that the owner would have to spend 
to put the building in the condition that it ,should 
have been would evaporate, would it not? A. 
Well, it is a question whether the owner knew, 
·who gave him the instructions to go down so deep, 
because the contract usnally -

Q. A11swer the question yes or no. What would 4 ()i · ; 
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be the difference, then, if the owner requested the 
cellar floor to 'be five feet six or five feet ten or 
six fe-et -or whatever the case is, and if the owner 
cons,ented to three steps 7 What would be the dif-

1
0 

f erence he tween that $2,000 figure and the figure 
that he would actually have to expend? · A. Well, 
the 1$2,000 figure does not fully apply to this 
particular place. I have other items. 

2-0 

30 

40 

Q. A•s a matter of fact, Mr. S.crocco, you were 
told by the owner in this case, were y,ou not, to 
make the cost of r·epairing the building in the 
same condition as provided for in the contract 
and as it is now for more than the balance due 
the owner? · A. No, sir. 

Q. Didn't you tell me that yesterday1 • A. Did 
I tell you that yesterday1 1 

Q. Yes. What did you tell me ye,sterday? A. 
If you mean to say that I told you that yester-
day-

Mr. Mascia: I object to that. 

Q. What did you tell me yesterday? A. Yes-
terday I told you that I was- very busy. 

Mr. Mascia: I object to that 
Mr. Liotta: I withdraw the que,stion. 
The Witness: That is something new to 

me. 

Q. Now, Mr. S.crocco, you say that the building 
is not plumb 7 A. Interior walls. 

Q. Interior walls aren't plumb. Does settling 
cause that, settling of the building7 : A. No, not 
necessarily. 

Q. In frame buildings 7 A. If there is settlen 
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ment of the building, it carries the building right 
down. 

Q. After a frame buil ,ding has been built and 
has- been ,constructed for a year or more, there 
is some settlement, is there not? A. That 10 
wouldn't affect the walls. 

Q·. Is there · or is there not some settlement 7. 
A. I haven't seen any settlement in this building. 

Q. You haven't seen any settlement in this , 
building? : A. No. 

Q. How ,big is this building? A. Thirty-four by 
thirty-six. 

Q. There are two ·stores there 1 A. Yes·. 
Q. 'There are two floors above the stores 7 A. 

20 
Yes. 

Q. This building has not settled any at all? A. 
I haven't seen any settlement. 

RE-DIRECT EXA1\!IIN_,_i\._TION by Mr. Mascia: 
Q. You read the agreement that the ex,cavation 

work, the digging · for the plumber, for the build-
in (Y' was to be done by the owner 7· A. Yes, .sir. 

i:, , 

Q. Who had to s,ee the · depth o-f that .cellar, the 
height of that cellar, the contractor or the owner, 3 0 
if you kno·w? 

Mr. Liotta: I object to that on the ground 
that the contract speaks for itself. 

(Last question read by .stenographer.) 
The Court: Oh, well, you ,cannot interpret 

the contract for him. 
Q. In a building contract where there is a :g~n-

eral contractor, up to whom is to-see the condition 
40 
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of the plans and specifications ·, up to the .con-
tractor or up to the owner? 

Mr. Liotta: I object to that. 
1 O The Court: Sustained. The contract 

speaks for itself, and if there is .any inter-
pretation to be made of the contract why • ' ' the Court will make it. 

Mr. Mase;ia : That is all. 

RE-CROSS. EXAMINATION by Mr. Liotta: 
Q. Mr. Scrocco, if the cellar was not dug square 

could the building he square~ A. No, sir. 

20 Mr. Liotta: That is all. 

FRED<l\1:ANUEL, a witness produced on behalf 
of the defendant, being duly sworn according· to. 
law, on his oath, saith: 

Direct-exan1ination by Mr. Mas;cia: 
Q. 11r. Manuel, ·where do you reside~ Where · 

30 d ,o you live~ A. 111 South Es ·sex Avenue 
Orange. ' 

Q. What is your occupation i , A. Contractor. 
Q,. !-low long have you been in the eontracting 

business 1 A. Twenty years. 

Mr. Liotta: Qualifications- admitted. 

Q. :Mr. Manuel, did you inspect this · oi1ilding at 
the request of the owner, Mr. Raio r A. Yes, sir. 

40 ·Q. ,iVhat did you find, if anythingl A .. I find. 
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the building out of square and the cellar five foot 
ten and three steps in front of the- building, and 
the plaster boards under the stairway, plaster 
peeling off. I exan1ined the wooden plaster board. 
'.I1hey were beaver boa.rd instead of plaster boards. 
Also went through the building into the bath rooms 
and find the concrete all cra ,cked, and looked over 
the cellar bottom, was the cellar all wet v.rith about 
a half inch water dovvrn the ,cellar bottom, and I 
didn't see no well around the place. I wasn't 
told to. 

Q. Before you ·examined the building were you 
given a set of plans and specifications~ - Did you 
see the plans and s,pecifications ~: Did you see the 
plans and specifications~ A. I didn't see no plans 
and s·peci:fications. 

1\!Ir. Liotta: To save time that is all admit-
ted, that the building is not as provided for 
in the plans. 

Q. Is the building c,omplete today~ A. The 
building is not ,complete today. 

Q. Can it be occupied by tenants~ 

10 · 

Mr. Liotta: I object to that, if the Court 30 ; 
please. 

The Court: He can tell what condition it 
is in and then the jury will conclude whether 
it is tenantable or not. 

A. Well, the building is ,complete, but there is 
a lot of little things 111issing. The front steps, 
they are not finished. They got the boards in 
front of the steps yet. Only rough concrete is in 
there, no finishing on top of it. And going up the 40, 
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·stairs the plaster is peeling off of the beaver 
boards. Was only coat of white finishing. Bath 
rooms, concrete is cracked, and the cellar botton1, 
there is water in the cellar. 

Q. As a result of your examination can you 
lO state what will be the amount to complete that 

building? · A. I looked up according to the plans, 
.and bring down the store to a place where it 
belongs according to the original plans, why, the 
mason work would run up to $1,5215; and the 
carpenter work-that would indude trimming, 
taking off the doors and bring down the , front, 
move the whole front, using the same material 
that was there-that runs to $485; and the paint-

20 ing work, .as what I se·en there is not finished, 
put another coat of paint, would run to $150; and 
the plum ·bing work and electric work, diseonnect 
and bring it down to the , wires where it belongs, 
it would run to $200 more; and I got twenty per 
cent for who takes the contract and place the job 
where it belongs, which runs $305. The whole, 
amount of the job I figure is $2,i665,.35. 

30 

Q. Does that amount include labor and mater-
ial 1 A. Everything. 

Q. You said the mason work of $1,500. Can 
you itemize that bill, what it would be for mater-
ial and what it would be for lahor? A. I ·got 
excavation in this, which is one hundred twenty 
yards, thirteen dollars per yard, is $360. A foot-
ing course is 280 some cubic feet at seventy-five 
,cents a cubic foot, is $216. Foundation, connect 
up with blocks to the old foundation, is 432 blocks, 
labor and material, including eighty cents apiece, 

40 is $345.60. The cellar bottom is thirty-five by 
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thirty-five, four inch thick, that is, 1225 square fe,et 
at thirty-five cents a foot, is $428.75. Store front 
steps is twenty-five dollars, and plaster patching 
in the ·building and bring down, when you bring 
down the store, patch up all the plaster, is $150. 
That runs to $15215.35. I got twenty-five per cent 1 O 
for the contractor who does the job, that is $305. 
Total is $1,803.35. 

Q1
• The carpenter work? A. The carpenter 

work, got 1,550 square feet of flooring, one hy 
one and a half cone grain floor, 1$120 per thou.sand 
is $180. Labor work on this floor is five cents a 
square foot, is $75. Trim labor for the four rooms 
and two stores at thirty dollars per room. That 
is in the back of the store to bring that down you 20 
got to take the trim all out again. That is $180. 
The f~ont of the windows, labor to bring down 
where it belongs, $50. Take it down and put it in 
place, that is $485. Painting work $150, plumbing 
work and electric work of $200. That is $2,660.35. 

Q. You heard the plaintiff testify that he put 
up a partition on the second floor. Look at this 
plan here. He claims that he put a partition on 
the second floor and he charges 1$90? A. He has 

30 got posts. He has got an extra hall. I-Ie has got 
•extra hall posts, and the rooms they are smaller 
now; didn't have to put them in, ibut I don't know 
how it got there. 

Q. But do you think the price of $90 is a reas-
onable price 1 A. Oh, yes. Partition and plaster-
ing and all that, it is a reasonable price. 

Q. Was that partition necessary or called for 
by the present plans and specifications 1 

40 
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Mr. Liotta: I obj,ect to that, if the Court 
please. 

( Ar gum.en t.) 
Mr. Liotta: I withdraw my objection. 

1 o By the Court : 
Q. Do the plans and spe·cifications call for it 1 

A. The first original plan I didn't see· it. I see 
the-building there and I seen that partition, that 
hallway, go through the front rooms. 

Q. Oh, we don't ·want to know that. You say 
that yo-u didn't see the plans 1 A. Didn't see the 
original plans. Seen the building over there. 

Q,. Did you see the original specifications~ A .. 

20 Didn't see the original spe•cifieations. 
Q. What do you testify from~ , On ·what basis~ -

A. Testified what I seen over there wher -e· the 
place is now. 

Q. You simply testify as to the difference 
behveen this building and the kind of a building 
you would put up if you were the boss, is that 
right1 Is that what you are doing1 , A. If it was 
me I would put it up according to the original 
plans. 

30 Q. Yes, but you say you never sav,1 the original 

40' 

plans~ - A. I never saw the original plans. 
Q. How do you know, then, whether it is put 

up according to the plans and specifications l A. 
I was told. 

Mr. Liotta: I ask that all his testimony 
be stricken out. 

The Court: It is stricken out, every bit. 
of it. 
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By }i!Ir. Mascia: 
Q. Yon say that you were told. By whom~ A. 

Told by the owner. 
Q. By the owners 1: A. The owner told me. 

Mr. Liotta: I object to that. 1 o 
The Court: That will be hearsay. 

By the Court : 
Q. vVhy didn't you get the plans and specifica-

tions instead of relying on mere hearsay, if you 
wanted to qualify as a competent witnes ·s A. 
Never produced them. 

The Court: Why didn't you ask for it1-
I don't understand this line of questioning 20 
anyhow. I do not see how the jury is being 
helped. 

(Argument.) 

Adjourned until 1 :30 p. m. 

Afternoon session 1 :30 p. m. 

Mr. Mas,cia: May I have an exception to 
that, your Honor1 : 30 

DIRECT -EXA11INATION (resumed) by Mr. 
Mascia: 

Q. :Mr. :Manuel, did you look on the plans and 
specifications during the interval of the court 1 
A. Yes. 

Q. ·Are the existing -conditions described by you 
the same as- called in the plans and spe.cifications 40 
that you have seen~ A. No, sir. 
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Mr. Liotta: I object to that on the 
grounds it ealls for a conc1usion. 

The Court: I thought I had stricken out 
his- testiIIJ..ony because he s.aid he hased his 
con1parisons on something which was told 
him, which was 1nere hearsay. You will 
have to- start over again now that he has · 
seen the. plans and .specifications. 

~1:r. Mascia: Your Honor, that is why I 
made that question, because I didn't want 
to take the time of the Court and the jury. 

The Court: Yes, that is what ought to be 
done. 

Mr. Liotta : I will consent to that. 

Q. You said nof A. No. 
Q. So to put the building in the -condition in 

which it shall have been ac0ording to the plans 
and specifications, you say that there is required 
the sum of $2,665.35 f· A. Yes, sir. 

Mr. Mascia: That is all. Take the ·wit-
ne ss. 

CROSS-EXAMINATION by Mr. Liotta: 
Q. lYir. Manuel, you s-ay you looked at the plans 

and specifications f A. Yes, sir. 
Q. What ,copy did you look at f A. We keep a 

copy out there. 
Q. The one in evide·nce f, A. One of them there, 

yes. 
Q. You ar e getting paid to te stify, aren't you f 

A. Here f 
Q. Yes. A. Sure. 

Mr. Liotta: That is all. 
(Argument.) 
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By the Court : 
Q. You say that the building is not built in the 

same proportions as the original plans and spec-
ifications f· A. Yes, sir. 

Q. Now, if you know, what would have been the 10 
difference in 0ost hetwe -en building it according 
to the plans and specifications and ,building it the 
way it was built f A. Why, it wouldn't he no dif-
ference. 

Q. No difference f A. No difference. 
•Q. In other words, it cost this builder just as, 

much to build it the w.ay he did a-s though he built 
it according to the plans and specifications 1 A. 
Yes. 

Q. You mean so far as the proportions are 20 
concerned f A. The proportions, yes-, sir. 

Q. Now, then, take 1 the .cellar. That cellar is five 
feet and how many inches high 1' A. Five feet 
ten. 

Q. Five feet ten f A. Five feet ten. 
Q. And according to the plans and specifiqa-

tions, it was seven feet, wasn't it f A. Seven feet. 
Q. Seven feet f A. Yes. 
Q·. How much more would it have cost to have 30 

built that seven feet instead: of five feet ten f· A 
Well, it runs different on the foundation walls 
the cellar botto1n is in. It would be just the same 
for the c,ontractor and it ·would only be raising 
it another course of blocks. 

Q. A f o-ot and two inchesf A. Yes, would be 
a difference of a foot and two inches. 

Q. The differenee between five foot ten and 
seven feet f A. Yes, \vould run about $150. 40 Q. About $150. That is, it would have cost the 
builder about $150 more f. A. Yes, sir. 
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Q. That is, ihat would have been a fair con-
tract price for that as between an owner and the 
builder? A. Yes, -sir. 

Q. Is that right~ A. Yes, sir. 

The Court: Now, what other changes are 
there~ 

By Mr. Mascia: 
Q. ,Vb.at will it cost to bring that excavation 

to seven feet high instead of five feet and ten 
inches ~ 

Mr. Liotta: He · has testified to that. 
Mr. Mascia: No, he has not testified to 

that item. 
The Court: That is a different proposi-

tion altogether. That means a transforma-
tion by practically tearing out the work 
that is there, and the only way he could do 
that would be to put up a practically new 
building, wouldn't it ~1 

The ""\Vi tness : Yes. 
The Court : If the jury belief that, and 

the only reason that the Court has allowed 
evidence along that line is to go to the 
-question that is in dispute between these 
men as to whether or not it was reasonable 
to believe that the owner requested such 
changes as these, reasonable to believe 
because of the difference that was goinO' 
to result in the character of the -building

0 

.f' ' .tOr example. I have allowed that and it is 
per£ ectly competent ev:udence, ailono- that 
1. E:, 
1ne. 
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Q. You •say the foundation alone costs $345.60? 
A. I was asked what difference would it cost if 
he had put it up in the right way. It is only $150 
difference . If you have got to come and tear it 
up and bring it to the place where it was, it would 

10 come to the figures I give you this- n10rning. 
Q,. Can you repair now for 1$150 A. No, you 

can't do enough. 

The Court: No, he says he, .can't. Of 
course not. It is just like changing the 
proportions and location of the building. 
You practically have to tear it down. You 
don't have to he a carpenter to know that. 

Q1• And then when he built the store with three 20 
steps high instead of one ste.p, what will it have 
cost the contractor if he had huilt according to 
the plans and spe ,cifications, more or less 1' A. 
Would have cost the same as it would cost him 
now be-cause he started his walls fro -m down the 
bottom up. The house ·would be lower. Well, the 
house is higher. There is no difference. 

Q. vVhat would it cost the contractor if he had 
Painted the house according to the plans and 

30 specifications~ A. To put ,another coat of paint 
·would cost $150 easy. 

By the Court: 
Q. In other words, the plans and specifications 

call for two coats of paint or three~ A. Three 
·coats of paint . 

Q. And it got but two~ A. It got but two coats. 
Q,. Then you claim if this contractor had given 

:another coat of paint- A. $150. 4-0 
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Q. It would have cost, according to the ,contract 
prices ·between an ,owner and builder, $150 dif-
ference in the contract price? , A. Yes. 

1By Mr. Mascia: 
10 Q. You ·said _that the contractor used beaver 

hoards instead of plaster hoards. What is the 
differ ,ence. in value ?1 A. Well, I figure beaver 
boards taking up and putting plaster boards what 
is supposed to be put in, it would run about $125, 
patching up all the plaster what is ·Cracking in 
the building and what has got to be· done under 
the stairway on the sides on the stairway. 

Q. You say that you f.ound water in the .cellar. 

20 
To remove the water from the cellar what must 
1be done? I-Iow _much will it cost? A. To remove 
the water. It can't be removed unless it be water 
proof all around the cellar and cellar botto_m. 

30 

40 

Q. How 111uch ·would it cost for that? · 

Mr. Lioj;ta: I obje~J to that on the ground 
that the contract does not provide for water 
proofing cellar bottom, nor walls of cellar. 

By the Court: 
Q. If the cellar had reached the actual sewer 

-that is, ·was as low as the sewer- ·would you 
need this water proofing then? A. The water 
would be running in the cellar. This would have 
to be done to collect around the foundation and 
let the water run to where the sewer is, and if it 
is not done the water ·would · be running to the 
center of the cellar, would he running over the 
concrete all the time. 

Q. Is there anything in the contract or original 
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contract or specifications that provides for water-
proofing? A. No, it has no waterproof. · 

Q. No waterproof? A. No, not in the sepcifica-
tions. 

By Mr. Mascia: 10 
Q. vVhat will that cost? I don't mean to say 

·waterproof, because it is not provided by the con-
tract, but to remove the water from the cellar1 1 

You say that jt co-uld have been done. A. T.Q 
remove the water in the cellar, •supposed to take 
the concrete all out a.gain and make the floor to 
where the sewer is connected, run it to the s,ewer 
and let it run out. 

Q. How much will.that cost? A. Three ,or four 20 
hundred dollars. 

Q. The sink in the kitchen, they are two feet 
and six inches instead of three feet and six inches. 
What has the contra ·ctor saved by using those 
sinks instead of sinks as called for by the plans 
and specifications? A. The plumber, he could 
save there about ten dollars a sink. 

By the ·Court : 
Q. How many sinks are there 1 A. Two. 

are two sinks . Three foot, ain't they1 
ought to be three foot six. 

By Mr . Mascia: 

There 
They SO 

Q. You said that any ,contra ,ctor taking that 
work will charge so n1uch percentage? Ten per 
cent? A. Twenty per cent. 

Q. Twenty per cent? A. To supervise the work 
the contractor taking hold of the job like that. 

Q·. You looked at the trim there in the place. 4 0 
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Is the tri1nming of a good material and work 
done in a good, workmanlike manner 11 

Mr. Liotta: I ohject to that, if the Court 
please. 

10 Mr. Mascia: I will change that question. 

Q. Is the trimming in the same condition, that 
same quality of material, same quality of labor as· 
provided for in the plans and sp-ecifications 1 A. 
The frame door is the same as the plans and 
specifications calls for it. Only thing is the paint-
ing work, have not put on three coats. 

Q. Did you find the cement floor on the store 
front 1· A. There are steps there. They aren't 

2 0 finished. 
Q. Not finished 1 A. No. 
Q. How much will that cost to finish f A. $25. 

Mr. Mascia: That is all. 

CROS.S-EXAl\!IINATION by Mr. Liotta: 
Q. You say you read the specifications? A. 

Me1 
Q. Yes. A. Read the one the architect got, the 

3 o one he showed me. 
Q,. You read that over thoroughly? A. Read it 

over, the one he showed me. 
Q. You read the specifications in this case very 

thoroughly? A. Yes. 
Q. You are sure the specifications provide for 

three coats of paint1 A. Three coats of paint. 
Q. Reud these specifications and tell me how 

many coats of paint the specifications · provide 
40 for. A. This _specification do11 't n1ention how 

1nany coats of paint. 
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Q. Are you sure of that 1 You can read pretty 
well, can you? Does it take you as long as that 
to read ?1 A. Got to read it all yourself. You 
can't jump it. 

Q. What does it say 1 A. It tells you the stuff 
10 that has got to be put on. 

Q. What else does it say1 A. Tells you about 
varnish the floor. 

Q. VVhat does it say a:bout the exterior paint-
ing and the woodwork painting1 A. Should use 
sand paper on the inside work. 

Q. What dnes it say there about coats of paint 
to put on that •buildingf You can read English, 
can't you f A. Not so well. 

Q. You s.ay you read the specifi.cations over 20 
very thoroughly? A. The mason line very thor-
oughly. 

Mr. Mascia.: I will admit whatever it was. 
1\1r. Liotta: I think I have the right now 

to find out whether or not this witness 1s 
telling the truth. 

Q. You •said you read the specifications over 
very thoroughly? A. Of the n1ason specifications. 

30 Q. You testified to the fact before. A. Testified 
the painter showed there hvo coats instead of 
three coats. 

Q. You testified t,o the fact that the specifica-
tions show three coats of paint instead of two 1 
A. Supposed to be three coats of paint. 

Q. Let us see if you understand this. '' Paint-
ing vvork. All work shall be properly done before 
:finishing is begun. If the painter finds · that the 
\Yoodwork is not smoothly sandpapered, he shall 40 
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notify the o-,vner of the fact previous to priming 
such work. 'The painter shall s1noothly sandpaper 
away any roughness which may appear after the 
priming has been done. All -exterior woodwork 
except pully stiles and rough shingles, and an 

lO interior woodwork o.f the second story. The floor•s 
-shall receive in addition to the priming coat 
where specified, two good coats of paint of ,color 
to n1atch samples subje -ct to the approval of the 
owner.'' Does the specification say two good 
coats of paint? A. The paint, I didn't really read 
it out, but the mason ·specifications I did. 

Q,. Now, how long did it take you to read the. 
specifications while you were ont to lunch 1 A. 

20 Well, I just seen the mason specification. 
Q·. Just the mason specification. HOViT long did 

it take you to read the mas ·on specifications 1 A. 
I was an hour outside. 

Q. And you had lunch aeross the street, didn't 
you, the Italian-American Restaurant 1 A. Sure. 

Q. :How long did you stay there while you were 
taking lunch 1 

1\1:r. Mascia: I object to that, your Honor. 
30 The Court: He is trying to show that he 

did:n 't have an opportunity to read the 
specifications, undoubtedly. 

Q. How long did it take you to have lunch? A. 
I took fifteen or twenty minutes. You want to 
read the who]e specifications · it will take you ahout 
an hour. 

Q. You testified as to the kind of trim that was 
used. You didn't read the carpenter's specifi.ca-

40 tions, did you? A. I didn't pass no remark about 
the trim. 
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Q. You said just now that you read over the 
mason specifications. What kind of trim was to 
be used in that building1 A. I didn't say what 
kind of trim had to be used. 

The Court: He said about the trim that 1 O 
he found the trim all right excepting the 
painting of the trim. 

Q. You didn't read the painting spe-cifi.cations 
at all? A. No, I just look at the building, there 
was only two coats of paint there. 

Q. Did you go down to the house 1 A. Yes, sir. 
Q. Did you see the well that was ,covered? A. 

No, sir. 
Q. Did you look for a well 1 A. No, sir. 
Q. Y,ou say that there was a ·well within a foot 

of the building and this well had been covered up, 
without n1aking allowance for the water to he 
drained out in any other way. Would the water 
in that well go in the cellar1 A. It would .go in 
the cellar if it is not waterproof, sure. 

Q. If it was waterproof would it go in the cel-
lar? A. No, sir. 

20 

Q. It would not?- A. N-o, ·sir. 
Q. Did you read the specific.a tions ,1 Do the, 3 O 

specifications say anything in reference to water-
proof? A. Calls for no waterproof. 

Q. -W"hat 1 A. Didn't read nothing about water-
proof. · 

Q. Did you look at the ground? Did you g~o-
down there and look at the building? A. Yes. 

Q. Did you see how the lot ran? A. Yes. 
Q. Did the lo.t run the same way that the house 

runs 1 A. Yes. 40 
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Q. Does Mr. Raio own property on this side of 
the house~ A. Yes. 

11:r. Liotta: That is all. 

10 RE-DIRECT EXAMINATION by Mr. Mascia: 
Q. The house could have been built square~ , 

Mr. Liotta: I object to that, if the Court 
please. That has been gone through a 
number of times. 

The Court: Well, put your question. 

Q. Could that building have been ·built square ~ 
A. Sure it ,could have been square, yes. 

20 By the Court: 
Q. Even though there was a well there~ A. I 

don't know. 
Q. Even though there was a ·well there it could 

have been built square~ A. Yes. 

By JYir. Liotta: 
Q. Even though the well was there and even 

though the owner wanted to save as much space 
as he po ssibly could on this side, he could have 

30 built the hous ,e square ~1 A. Yes, sir. 
Q. 1-Iow many feet is there from this side of 

the house to this sicle of the house~ A. It is. 

about three feet. 
Q. So the well is about five or siX'. ·feet wide or 

more. Could this house have been built in the 
same plot without covering the well~ A. Yes, sir. 

Q,. It could have~ A. Yes, sir. 

:Mr. Liotta: That is all. 
40 
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ANDREA RAIO, one of the defendants, being 
duly sworn according to law, on his oath, saith: 

( The testimony of this witness was taken 
through an interpreter, Peter A. Sena, who was 10 first duly sworn.) 

Direct-examina ti,on by Mr. Mascia : 
Q. ~1:r. Raio, where do you live ~' A. At Maple-

wood. 
Q. vVhat is· your ,occupation~ A. Laborer. 
Q. Do you know Mr. Palladino~ A. Yes. 
Q. Hovv long have you known him~ A. Twelve 

or thirteen years. 
Q. Did Mr. Palladino speak to you in April, 20 

192'6, about a construction of a building~ · A. Yes, 
SU. 

Q. Did you say to him what kind of !building 
you wanted 1 A. I told him what I wanted and 
he says, "I will make the plan for you and don't 
let any architect n1ake it, because as I make the 
plan s for you, that is the way I will make the 
house . '' 

Q. Did he make the plans and specifications for 3 0 
you~ 

Mr. Liotta: That is admitted. 

Q. Y-ou agreed to do the excavation work, isn't 
th at true~ A. Yes. 

Q. Who took out the land for the excavation 
and who gave you the measure~ · A. Mr. Palla-
dino . 

Q. How many feet did you do of the excava-
tion~ A. I could have done even eight feet, but 40 
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he stopped.me and would not permit me to dig any · 
farther . . 

Q. Did you ever say to Palladino that your 
wanted the cellar exc.avated only five feet and ten 
inches ·, i:nste:ad of seven feet? A. No, because · 

lO what the plans -called for, that was what he was -
to ,do with all of it. 

20 · 

Q. Did you -ever authorize · Mr. Palladino to 
charng·e the plans and specifications in any way ?· 

Mr. Liotta: I think thw best thing we 
ought ,to- do is, come to . conversations and 
not to , ask questions that call for conclu- -
s10ns. 

The Court: That is very general. r will . 
allow him to ans ·wer that, but what doe.s it 
amount to unless he gives times · and places 11 

Let him answer it. . 

A. Never. No, never, be-cause I didn't get home -
until six ,or seven o'clock in the evening and I 
didn't know where to look for him. I would see 
Mr. Palladino when he had a payment coming. 

Q. Mr. Palladino testified that he had a con-
ve-rsation with you and with your wife and your 

3o, nephew at the different times, and you authoriz .ed 
him · to make different changes in the plans and 
specifications. If so, state when and where the 
conversation you had with him. A. No, I didn't. 
I wanted the house the way the plans- called for, 
and he said to me that when we are finished, if 
you don't like it you c.an call the ar-chi tect. 

Q. Did you call an architect t A. Yes, I -called~ 
N[r. S.crocco to inspect the house. 

40 Q. Why did you call' the architect t 
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Mr. Liotta: I object to that, why.- He 
-called. That is all; that , is sufficient. 

The Court: l will allow it. 

A. I see that the - house wasn't ,constructed 
-correctly and the time was · coming for a final pay- 10 
ment, and the house not -being square, then I called 
the architect to look it over, and! the house -is not 
yet finished. 

Q. First you had thre -e days ·' notice served 
upon Palladino, is that true? : A. Yes. 

Q. Did Palladino come back to finish the work ?1 

A. No. He didn't even come near the place. 
He just wanted payment ,vithout finishing the 
work ; 2.0 , 

Q. Was there at any time during April, 19216, 
and November, 1926, any conversation between 
you and the contracto-r to the end that some 
changes should be made in the plans , and speci -:-
fica tions? A. No·, never. _ 

CROSS-EXA11TNATION by Mr. Liotta: 
Q. You never did anything toward the super-

vision of this job, did you 1· 
The -Interpreter: I do not know just now 

. . ' ' what word to use for '' -supervision. 
The Court : Looking over the jo'b. 

A. I didn't look at it at all. He was to give · 
me the house at the end according to the _ plans. 

Q. You never had anything to do with the -con-
struction ,o-f this hous-e ?· A. Never. 

-Q. You know Mr. Rajoppi, the plumber ?1 A .. 
I saw . him only once; 
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,Q. Do you rernem!ber Rajoppi starting to work 
in your ·building .and you chased him away? A. 
I didn't send him away. He came there and says , 
that he didn't want Rajoppi or any of his family 
to do any m.ore work •on any of the houses that 
he wa:s hui1ding. 

Q. Did you have an arg ·ument -with Rajoppi? 
A. No, never. 

Q. You are sure of that? , A. Yes. 
Q. Is there a well on this •side of the building? ! 

A. Five feet away. 
Q. It is five feet away. And you have a house 

adjoining this house? A. The . house is on the 
Maplewood side and there is twenty feet of space. 

20 There was mo-re room yet if he wanted it. 
Q. You say you are a laborer? A. Yes. 
·Q. And you dig cellars, don't you? A. Cellars 

and ditches. 
Q. You had been doing that for how many 

years? · A . Since I can1e fron1 Italy. 
Q. How long is that? A. ·Twenty-one or 

twenty-tvvo years ago. 
Q. And some of these cellars have irregular 

3 0 houses? A. Yes, certainly. 
Q. ,Vhen you excavated that cellar, why did:11 't 

you excavate it square? A. It was dug square 
by the contractor. He stopped it. 

40 

Q. Did you excavate that yourself?- A. No. I 
called the •contra ,ctor and he brought his own 
horses to dig the cellar. 

Q. Yen mean to tell mH that although you are 
in that busines~ yourself you ,called another con-
tractor? A. I work under a contractor. 
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Q,. And you worked on that joh yourself, didn't 
you? A. No. I didn't work on this job .at all . . 

Q. Didn't you -dig on this job? ; A. Nothing. 
Q. How about the plumbing materials. Did 

you at any time select any plm:nbing materials ?1 

10 A. I chose nothing_ becaus ·e he was to give me the 
house complete. 

Mr. Mascia: May it please the Court to 
direct the interpreter to mention the name? 
The witness is pointing. I ·would suggest 
that the names be g·iven. 

Q. vVhen the contract was drawn you went to 
your lawyer, didn't you? · A. Yes, sir. 

Q. And your lawyer went over the plans and 20 
spe-cifica tions with you? A. Yes. I took him to 

· his office and he looked them over. 
Q. Is the attic smaller than what the plans and 

specifieations provide for, or is jt higger? 1 A . . 
Yes, it is, -because there is a roof up there. 

Q. Do the plans and specifications provide for 
a two -story building? There is a three -story 
building there, is there not? A. There is 
stores downstairs and families upstairs where 
there is six rooms. 

Q,. There is a family in the attic, isn't there? , 
A. No. That is open. There is no one there. 

Q. There is no family in the attic ?1 A. No. 
Q. Isn't the place to rent? A. No. 
Q. I-Iow many roon1s are there in the attic? , 

A. vVhat rooms ?1 vVhere is there any rooms up 
there? , 

80 

Q. Do you remember with Mr. Palladino call-
ing upon the tovn1ship committee to allow you to ,10 
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dig farther in the .cellar, and the plumber 1 A. 
No. I--Ie went all alone. 

The Interpreter: Pointing to Mr. Palla-
dino. 

10 Q. When you made the first payn1ent the frame 
of the building had already been constructed this 
way, wasn't it? ' A. ·The frame was built, but 
what do I k_now about plans? : I don't understand 
plans. 

Q. You me,an to tell me that you didn't realize 
that the building wasn't square when you made 
the first payment ?1 A. No, because I didn't un-
derstand anything ab,out it. I am not a carpen-

20 ter. I don't know anything about it. 
•Q1• Doe·s the building show now whether or not 

it is square? · A. No, the ibuilding is on. 

The Interpreter: And he makes a motion 
as an angle. 

Q. Is the _·building the same way now as it was 
when the frame was up ?1 A. I think that that 
is the way it is, because I don't know. 

Q. You could see now very plainly that it is 
3 0 not square, eou1dn 't you ?1 A. Yes·, certainly you 

can see. 
Q. Andi you couldn't see when you made the 

first payment? A. Yes, I don't know about that, 
but he said to me he would make the house for 
me in accordance with the plan; the way the plan . 
lS. 

Q. I-Iow many radiators have you got in your 
rooms now? A. Ten or eleven, including what 

40 is in the store. 
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Q. There .are fourteen radiators altogether, are 
there not? A. I don't know. 

Q. You don't know how to re,ad and write, do 
you?· A. No. 

Q•. You had these : plans and specifications for 
a couple of days before you, did you not? · A. 1 

O 
Ye·s, for a couple of days. 

Q. Now, kindly read this for n1e and s•ee if you 
know how to re·ad it. A. I can't read. 

Q. Look at it. D·o you know what this says 
here? A. I don't know. 

Q. You went to s•chool in Europe, didn't you?' 
A. No. 

Q. You are in An1erica twenty-one years? A. 
Yes. 20 

Q. And you don't knmv how to speak En,g;lish 1· 
A. Because I have always worked amongst Ital-. 1ans. 

Q. Now your lot runs this way, doesn't it? A. 
The lot is a little on an angle, but if he w,anted 
to he could have built the house square. 

Q. Did you ever bring any people to the house 
while it was being ere,cted A. There was never 
anyone came to the house. He took care of a 0 
everything. . 

Q. How 111any feet a,,ray from your house that 
he built do you live? What is the distance be-
tween the house that Palladino built and the house 
that you live in? A. Almost twenty or twenty-
five feet of dirt . 

Q. And is the house that you live in, is there a 
place to hang your clothes? - Does that have 
stakes between one house .and the other ?1 A. Yes, 
there is. 

40 
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Q. And ·isn't it a fact that you wanted n1ore 
space with a yard hebveen both buildina-s and 
• 0 ' 
isn't that what caused you to change the plans to 
the house1 1 A. No, I wasn't looking for more 

10 
s,pace ,. If he wanted to fix the house he could 
have done so. 

20 

Q. And Mr. Palladino .and :Nir. Valvaro, the ar-
chite ,ct, called at your house last night, didn't 
they1 A. Yes. 

. Q. And you ,became very enraged ahout an ar· 
chi tect being brought there, didn't you 1 A. No, 
I didn't. I saig_ to them if they waited till I got 
hon1e ,and asked my permission to inspect the 
house-

The Court: Oh, you can't tell that. 
Mr. Liotta: I withdravv that question. 

Q. Now, who instructed :t\1:r. Palladino to put 
this wall in? A. No, one. 

Q. Nobody told him to put the wall there 1 A. 
No, sir . 

Q. You are sure of that 1 A. Sure. 
Q. vVho instructed :Mr. Palladino to put the 

four extra window ·s in the basement 0? A. I talked 

8 0 about nothing. 
Q. You didn't order him to put the four extra 

v;-indovvs in the cellar 1· A. No. 
Q. vVho ordered P,alladino to put the concrete 

cellar bottom in the cellar 1 A. ,¥hen he put the 
concrete in I wasn't even there. I was ,vorking. 

Q. You didn't tell him to put the concrete there 
did yo1.1 A. 1i o, sir. No, because the way th~ 
plans read, that is vvhat he was supposed to do. 

Q. vVhen the second pay1nent of $2,000 was 
40 d ma e ·was the house in the same condition as it is 
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nov,~1 A. When I came hmne at night he told me, 
"Tomorrow I w,ant the payment," and I would 
go to the lawyer and he would get his money. 

Q. Was the house this way at that time 1 A. 
I don't know because I don't understand those. 

Q. Yes, but you can see it very plain now, can't lO 
you1 A. Yes. 

Q. And there have been no changes made in so 
far as the building is concerned from the tin1e you 
made the two thousand dollar payment and now, 
has there1 A. No. 

Q. And when you made the payment of $3,-
000 could you see that the house w.as this way? 1 

A. Could see that they were like that. Could see 
that it wa·s like that, and then I called the archi- 20 
tect to see the house. 

Q. You were there every day in the week 1 A. 
Vvhere1 

Q. At the house. A. No. 
Q. You live twenty-five feet away from there? 

A. I get home late at night. 
Q. How about Sundays. What time do you 

go to work on Sundays? A. On Sundays I don't 
work. · 

Q. And you never looked .at the house on Sun-
days, did you 1· A. I looked at it, but ·what could 
I under ,stand about it? 

Q. Did you or ,did you not authorize or tell 
Palladino , to put the beaver boards between the 
st.airways 1 A. No, sir. 

Q. You say you never were on the jo1b? A. 
Sometimes vi!hen it rained I would go to see, but 
what wou1d I understand about it, or what the 
carpenters were doingf ! 

30 

40 
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Q. There are_outlets in the ,cellar, aren't there 11 
A. ·There isn't anything· there. There is water 
there .. 

Q. Wash tub in the cellar? A. There are two 
wash tubs there. 

Q. And since the house ,vas constructed you 
covered this well up that was there ?1 A. I filled 
it up whe,n we were doing the exca~ating in the 
evening. 

Q. You filled that up yourself? A. Yes, a little 
each night. 

Q. I thought you said you were never anywhere 
near the bui}ding. You were near the building 
then, weren't you? A. I wa,sn 't near the e.xca-

20 vation, but I did fill in the well ,as I got tim.e in 
the evenings. 

Mr. Liotta: That is all. 
Mr . :Mascia: That is all. 

JOSEPH SAMO, a witness produced on be-
half of the defendant, ·being duly sworn a,ccord-

30 ing to law, on his oath, saith: 

Direct-examination by Mr. Mascia: 
Q. vVhere do you live f; A. 29 Laurel Avenue, 

Maplew.ood. 
Q. You are a nephew of Mr. Raio ?1 A. My wife 

is a nephew, wife. 
Q. I-Iave you ever been present at any conver-

sation between Mr. Raio and Mr. Palladino? A. 
40 Yes, sir. 
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Q. You have. When ?1 A. When i,s. Mr. Palla-
dino is come in the house and show the plans and 
specific.a tions. He says, '' I n1ake a house like 
specifications and plans, and if you are no satis-
fied, call anybody, architect, to see the job, and I 
give guaranteed work too." lO 

Q. When did this conversation take place? 
Try to remember. A. Before . he started building 
the house. 

Q. Do you reme ·mber the year? A. I think it 
is April, 1926. 

Q. April, 19·26. After that time, after April, 
have you ever been present at any other conve.r-
sation between Palladino and Raio? A. I was al'l 
the time ·when he is talk for Mr. Raio, but in the 20 
house to talk-

Q. Did you ever hear Mr. Raio say to Palladino 
to not n1ake the building square 1 A. No, no. 

Q. Did you ever hear to J\{r. Raio s,ay to Pal-
ladino to not make the cellar seven feet high 1• 
A. No, sir. 

Q. Did you eyer hear Mr. Raio say to Palladino 
i.hat instead of that, to put partitions there on 
the second floor 11 A. Yes, sir. 

Mr. Liotta: If the .Court please, I have 
allowed enough of these leading questions, 
,and I think .counsel should ask him conver-
satjons and not lead the witness. 

Mr . J\!l:ascia: All right. I will put it an-
other way. I will put it in a general way. 

30 

Q. Was there ever at any time at any one of 
these conversations given to Mr. Palladino by 
:Mr. Raio ,any authorization to ,change the plans 40 
and specifications? ' A. No, sir. 
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J\fr. Liotta: I object to that on the 
.grounds it calls for a conclusion. 

The Court: Well, it does. 

Q. You heard Mr. Palladino say that vou had 
10 be,en present when Mr. Raio told him to make 

change on the , plans and specifications. Is that 
true 1 A. No, sir. Mr. Palladino, he going on 
there when he dig the cellar, he says that is 
enough, no dig any more. 

Qi. Was anything said ahout the five feet or 
s~ven feet, if you remen1ber1 A. No, -sir. No, 
sir; nothing. 

Q. When Palladino said to stop the excavation 
20 do you know if there wa·s seven feet or five feet 

of the excavation 1· A. He measured, Palladino, 
that the cellar, he says that is enough. 
. Q. Palladino measure _d the cellar and said that 
rn enough 1, A. That is enough. 

Q .. Wh at did Raio say, if ,anything1 A. Raio 
nothing a bout, because he no understand nothing. 

CROSS-EXAMINATION by Mr. Liotta: 
~- Mr. Samo, do you remember when Mr. Pal-

3 0 ladino _first staked the cellar and you and your 
father-~n-law, or your brother-in-law- A. No, my 
father-in-law. He is nothing. 

Q. N[r. Raio 1 A. Yes. 
Q. He w,as there when Mr. Palladino began to 

stake the eellar, was he not 1 A. I was with Pal-
ladino in the morning- · 

Q. An swer n1y question. A. I was myself in 
the house, Mr. Palladino in the house, come on, 

4-0 he says , g-ua ranteed cellar. Because I got to go 
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to New York. All right, he says, I send him over 
right away. Me and Mr. Raio ,going down New 
York when I be 'back. 

Q.. Answer my questions ,and don't tell us about 
your story in New York. When Mr. Palladino 
began to stake out the cellar was Mr. Parella IO 
there~ A. Never saw Mr. Parella myself. 

Q. Were you there 1 A. Me 11 No, sir. 
Q. You weren't there when Palla )dino began to-

stake out the cellar 11 A. Just I call him in the 
morning. 

Q .. When he was S'taking out the cell'ar with 
P,arella, were you or were you not there 1 A. 
No. 

Q. Do you ren1e1nber Palladino staking out a 20 
square cellar 1 A. Yes. 

Q. And your brother-in-law objecting because 
he would cover up the well 11 A. It is not my 
brother-in-law. 

Q. He objected because he· would cover the well, 
isn't that so1 A. That is a well that is about 
five or six feet from the building. 

Q .. The well that is five or -six feet from the 
building1 ' A. Yes. 

Q. And he wanted to eonserve that well 1 A. 
No, sir, nothing. 

Q·. He did.n 't say anything at ! all ahout the 
well 1 A. No, sir. 

Q. He didn't say ,anythin ,g about the space 
there- which he wanted to use1 A. Nothing. 

30 

Q. Didn't say anything a'hout that at alH Do 
you remember Palladino staking the cellar out 
twice instead of once 1: A. It was only one time. 
I saw when I be hack from New York. I saw they 40 
was digging. 
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Qi. What is that f1 A. I s,aw when I be back 
f::om New York, I saw the contractor, he was dig-
ging the-re. . 

Q. You s.aw the contra ,etor dig~g-ing there. As 
a matter of fact you were there in the: first in-

1 O stance, weren't you f1 A. The first ~hat 1 The 
morning I _go with Palladino. 

Q. Look at me when you talk. A. Yes, sir. 
Q'. When PallaKlino went there to stake out the 

cellar, you were there, weren't youf A. No, sir. 
Q. Are you afraid to look at me when you say 

no 1: A. What do you mean f I no afraid of no-
body. 

Q. ·vlhen Palladino went there to stake out the 
20 cellar you were there, weren't you1 A. No, ,sir. 

Q. You weren't there 11 And didn't Palladino 
stake that cellar out twice f A. Stake the ,cellar, 
but nobody except him, the man he got for him. 

Q. Who was that 1 Farella 1 A. I don't 
know. 

·Q,. You say he ·was there and the man who was 
with him 1 A. Yes. 

Q. You weren't there 1' A. No, sir. 
Q. And you saw a man with him 1 A. He told 

3o me in the night when I -shall be back in New York. 
Q. Who dug the cellar there 11 A. The ,con-

tractor. 
Q. Who~- A. J uli-ano. 
Q. Who hired the contraetor1 A. Who hired 1· 

What do you mean 1 
Q. Who employed him 1, A. '-'1ho pay that1 
Q·. Yes. A. Mr. Raio. 
Q. Palladino didn't have anything to do with 

40 Juliano, did he1· A. He give him measure. 
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Q. He gave him the measure. You were in the 
building every night, were you not, while it ':as 
being constructed 1 Did you ·ever see Palladino 
while. he was w...9rking on the building~ · A. I see, 
but no my business. . 10 

Q. You saw him every day~ A. No, sir, in the 
day I go to work. 

Q. You s,aw him at night 1, A. At night, when 
I be late. 

Q. You were there and'. you told Palladino what 
to do and what not to do. A. No, sir. _ 

Q. Do yo~ remem'ber the time this wall was 
placed there1 1 Didn't you hear Raio_ tell Palla-
dino to make a hall leading to the •attic 1 A. No, 

20 sir. 
Mr. Liotta: That is all. 

MARY RAIO, one of the defendants, being duly 
sworn according to law, on her oath, -saith~ 

(The testimony of this witness was taken 
through an interpreter, Peter Sena, who was fir.st ao 
duly sworn.) 

Direct-examination by Mr. Mas,cia: 
Q. You are the wife of Mr. Raio 1: A. Yes, si_r. 
Q. You live together with your husband 1n 

Maplewood~ A. Yes. . . 
Q. Do you know 1'1:r. Pallachno here~ A. 

Surely. 
Q. How long have you known him 1 A. About 

twelve or thirteen years that we lived up there we 40 
know :Mr. Palladino. 
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Q. Because he built the house he was a very 
.good f~iend of yours, was he not 1 A. Surely. 

Q. vVere you present when he showed you the 
plans and specifications t,o your husband 1· A. 
(Speaking in English) Mr. Palladino show these 

IO plans for me. 
·Q. H-e showed the plans to you 1: A. Yes, this 

one. 
Q. vVhat did he say to you~ A. ( Speaking 

through the interprete -r) I said Mr. Palladino, he 
showed me the plans and told n1e he would build 
me a house according to the plans .and then I 
would be ·entirely satisfied, but I am not. hecause 
the house is not built according to the - pl,ans. 

20 . ~- Did you ever say to Palladino to put a par-
tition here on the s·econd floor, up here 1, Did you 
say to him to make the partition here on the sec-
ond floor~ A. No. Mr. Palladino told m.e he 
was going to make such a nice house that every-
body wa:s going to come and admire it, and he 
hasn't done it. 

Q. Did you have any conversation with Pal-
ladino at the time that the cellar was excavated ~ 

30 A. No. I-Ie talked with my hus ,band that the ,cel-
lar should be seven feet deep, and my husband 
could have dug deeper yet if it was necess ,ary. 

Q. Was the ,cellar excavated seven feet, if you 
know 1 A. I don't know. I don't know anything 
about that. 

J\1:r. Mascia: Take the witness. 

40 
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· Ma-rry Raio-Cross 

CROSS-EXAl\1IN ATION by 1\1:r. Liotta: 
Q. Your husband never talked to Palladino, did 

he, while the hons ·e wa,s being constructed 1· A. 
He came up to n1y house ,and said he was going 
tc make me . a house that everyone was . to admire •. 

Mr. Liotta : Kindly tell her to answer my 
question. 

(Last question read by stenographer.) 

A. When would he get time to talk to him 1· 
He gets home between six and seven in the even-
ing from his ·work. 

Q. And your husband never looked at the house 
while it was being built 1· A. ( Speaking in Eng-
lish.) He come too late in the night. 

Q. Did he ,ever Look at the ·house at night 1 A. 
No, ,sir. 

Q. And he ne.ver watched it on Saturday or 
Sunday, did he 1: A. ( Speaking throu,gh the in-
terpreter.) On Saturday he works, and on Sun-
day we go out. 

Q. You never watched Palladino · on Sunday1 
A. No. 

Mr. Liotta: That is all. 

10 

20 

30 

40 
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Maria Leovne:- · Dire :ct 

MARIA LEONE, a witness produced on behal f 
of the defendants, being duly sworn according to 
law, on her oath, saith: 

(The te·stirnony of this witness was taken 
IO through an interpreter, Peter Sena, who was first 

duly sworn.) 

Direct-examination by Mr. M,a.scia.: 
Q. Mrs. Leone, are you one of the tenants 111 

this house in Maplewood ~1 A. Yes. 
Q. How many rooms do you occupy there~ A. 

Three rooms and a very sn1all room. 
·Q. Did you notice anything wrong· with the 

20 rooms? 

Mr. Liotta: Does she know~, Lsr she 
qualified1 

The Court: I don't know. Let her an-
·swer. 

A. While I was working in one of the room-s 
there one day the plaster :burst out with a loud 
report. 

Q. Did you notice - anything else down the cel-
30 lar? · A. When I go in the cella.r I have to put 

40 

rubbers on. 
Q·. Why1 1 A. ,Be-cause there is water there. I 

walk along the hall and the plaster comes down. 

l\1r. Mascia: Take the witness. 
Mr. Liotta: No questions. 
Mr. Mascia: Defendant rests, your 

Honor. 

111 

Joseph Pa,rella-Direct 
Michael Rajoppi-Direct 

PLAINTIFF'S REBUTTAL TESTIMONY 

JOSEPH P ARELLA, a witness produced on 
'behalf of the plaintiff, in rebuttal, being duly 

10 sworn -according to law, on his oath, s·aith: 

Dir ,ect-exarnination iby Mr. Liotta: 
Q. Mr. Parella, were you at the Raio property 

when Palladino staked it1' A. I was. 
Q. Was Mr. Raio there1 1 A. Yes, sir. 
Q. Was Mr. Raio 's brother-in-la" r~1 A. I don't 

recall. I think he was, I am not sure. 
Q. How many times did you stake that prop-

20 ert y 1· A. ·Twice. 
Q. Why did you stake it twice 1, A. First time 

we squared -it and a well came inside of the foun-
dation. In order to save the well, which he val-
ued, why, he had us to change the foundation on 
an angle. 

Mr. Liotta: Take the witness. 
Mr. Mascia: No que-stions. 

MICHAEL RAJOPPI, a witness produced on 
behalf of the plaintiff, in rebuttal, being duly 
sworn aeicording to law, on his oath, saith: 

Direct-examination by Mr. Liotta: 
Q. :Mr. Rajoppi, you are a plumber 1 A. Yes, 

SU. 

30 

Q. Did you have the first oontract for the 40 
plumbing work on this job? · A. I did. 
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Mich.a,el Ra.joppi-Dire .ct 

Q. Who selected the fixtures, the plmnbing fix-
tures for this job? A. Why, before, during the 
contract? ' 

Q. Yes, be£ ore and after? · A. I was talking to 
Mr. Palladino and Mr. Raio, the owner. 

1 O Q. You were talking. Speak out loud so I can 

20 

30 

40 

hear you over here. A. Well, I wanted to know 
exactly what to do. 

By the Court: 
Q. Who picked out the fixture ,s ?1 A. That I 

cou1dn 't exactly say. I don't know. 
Q. Where did you get them ?1 A. In the • cata-

logue. 
Q. Who told you ?1 A. Standard catalogue. 
Q. Who to1d you what to pick -out from the cata-

logue ?1 A. Well, I don't e:X:actly remember who 1 

told me, but I know I pidrnd them out over there, 
to the best of my knowledge. 

By J\1:r. Liotta: 
Q. Was Mr. Raio there when the fixtures were 

selected ?1 A. I don't know exactly. 
Q·. You don't remember? ' A. I don't know. 

Mr. Liotta: That is all. 
Mr. Mascia: That is all. No questions. 
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Th01nas Doran-Direct 
Daniel A. Palladino-Direct 

THOMAS DORAN, a witness , produced on be-
half of the plaintiff, in rebuttal, being duly sworn 
according to law, on his oath, saith: 

Direct-examination by Mr. Liotta : 
Q. I\'1r. Doran, who requested you or Mr. Pal-

ladino to put the beaver boards underneath the 
stairway? 1 A. I was to1d by Mr. Palladino to 
place them there. 

Q. You never talked to Mr. Raio? · A. No, sir. 
Q. Did you ever see him on the job?, A. I 

have ·seen him on the job, yes, sir. 
Q. How of ten ?1 A. Well, mostly on a rainy 

10 

day is the only time I saw the .man there. 20 

Mr. Liotta : That is all. 
J\1r. Mascia: That is all. 

DANIEL A. P }_,.LLADINO, re-called in rehut-
tal: 

Direct-examinati ,on by Mr. Liotta: ao 
Q. 11:r. Palladino, who selected the plumbin,g 

fixtures on the job? 

M::r. 11ascia: I object to that, your Honor. 
The Court : ,Vhy ?1 
l\1:r. Mascia: It is not the issue, it is not 

material in the case who ,selected the 
plumbing material. · Even if the owner se-
lected, ,vhat has that to do with this case? 

40 (Argunient.) 
The- Court: Well, it is competent. 
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Motion for Direotio1i of a Verdict 

Q. Who selectec1 the fixtures~ A. vVb.y, Mr. 
R.aj-oppi was the ,original plumber that I had en-
gaged. 

Q. Who selected the fixtures~ A. Why, Mr. 
Raio. 

Q. Who instructed you to put the beaver boards 
in the staircase~ A. Mr. Raio, on account of-

Mr. Mascia: l object to that. 
The Court: Has he not already testified 

to that~ 
Mr. Mascia: I-:Ie has already testified. 
:Mr. Liotta: That is all. 
Mr. Mascia: That is all. No questions. 
~tfr. Liotta: That is our case, if the Court 

please. 

MOTION FOR DIRECTION OF A VERDI ·CT 

~1r. ~tfascia: I make a motion, your Honor, for 
,a direction of verdict in favor of this defendant 
on the same grounds that I maide -my motion of 
nonsuit, and I say to the Court at this time that 
the evidence ,clearly shows that never at any time 

30 did the owner authorize the contractor to make 
any ,change whatsoever. 

The Court: Where is the evidence to sho,,, that 1 
The owner says that, doesn't he~, 

Mr. M.ascia : The owner~ · 
The Court: The owner says that, hut the con-

tractor says he did. The ref ore it is a question 
of fact for the jury to pass upon. 

Mr. Mascia: Your Honor, but I want to submit 
40 to the Court this point, that although it appears 
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to be a prima facie case for the plaintiff, from all 
the ,circumstances and the evidence it appears 
that he has not sustained the burden of proof even 
of ,a pTima f acie case, and there should ·be a 
direction -of a verdict in fav.or of the defendant~. 

The Court: How can I say which side the jury 1 O 
are going to believe , in this case~ 

Mr. Mascia: Your Honor will rule against me; 
I t.ake an exception. 

The Court: Yes, of course. 
(:Mr. Mascia sums up the case for the defend-

ants.) 
(Mr. Liotta sums up the cas-e for the plaintiff.) 

Charge. 

Court's Charge to the jury by Honorable Peter 
F. Daly, Circuit Court Judge, as follows: 

20 

Gentlemen of the Jury: There is hardly a more 
fertile field of litigation than disputes arising 
from building contracts. In order to avoid dis-
putes as far as is possible they get up forms of 3 0 
contra ,cts which effect in language, as far as lan-
guage can do it, an agreement between _the par-
ties that practically anything to ehange the con-
tract or specifications 1nust be in writing. Those 
provisions carry a great deal of w~ight, and yet 
no matter what language they may employ in that 
direction, at times such provisions are puny. 

You know, after all is said and done, the law 
endeavors to typify, our law endeavors to express '10 
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common sens ·e in rules, which are known as law, 
based upon the experience of mankind. It is, 
known that notwithstanding these written con-
tracts, and particularly •among people who are not 
acquainted with our laws and customs, it is the 
n1ost normal and natural thing for people of that 
type that after a building is started they suggest 
changes one way or the other. 

Therefore I think it is for that reas ,on that-or 
whatever the re·a•SO'll may be, our law ho1lds , that 
notwithstanding these original -contracts, the par-
ties , may enter into , subsequent or supplemental 
contracts as. to that building that was originally 

20 covered by the written contract, a.nd that the~ 
may even do that orally-that is, by word of 
mouth. But once, a party .claims that there were 
changes in the original contract effected through 
a subsequent oral co,ntract, he has the duty of 
proving- that and the 1 jury n1ust be satisfied 
through clear a11d comvinci11Jg evidence that there 
was a ·supplen1ental oral contract, th~t it wa,s 
definite, that there was no reasonable doubt of it, 
that there was mo doubt about the contract, that 

30 it was specific not only as to the a,greerment of 
the meeting of the minds , of the builder and the 
o~vner that there :should be a change, but also that 
there vvas a price definite and fixed. In other 
wordsi, a contractor cannot come along on his 
ovvn motion and change a building and get paid 
for it. He may even go to the extent of produc-
ing a be tt er building at more co,st and less profit 
to him, yet the owner must have • entered irnto a 

4o definite agreen1ent not only as to the doing of that 
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as extra work, not only as to the doing of that as 
a rnatter ,of change. fro111 the original contract, 
but also that he wa.s to pay definitely for it-oh, 
not neceissarily a fixed! price, hut that he was to 
pay what it was worth if a de.finite and fixed price 
is not made. 

Now, what is this , case 1' It i1s admitted in this 
case that the building produced by this •builder is 
not substantially the same kind of building as 

10 

the original 1pl,ans, and specifications called for. 
There were changes. There we,re. change ·s, for 
example, in a c.elLar as to the depth ·of the cellar. 
The ceHar acco,rding to the •original plans and 
specifications was to be sevem feet in he~ght. It 20 
is, only five feet ten inches .. That is a subsitantial 
variance from the 0 1riginal contra ,ct. 

Now, if one of you gentlen1en ente ,r into a con-
t r act with a builder to put up a building for $9,-
000 or $10,000 or whatever the amount, unless he 
gives you substarntially what he 0ontracted to give 
yo11, you are not obliged to pa.y him a single · cent 
no matte r what the extent of the work he has 
done or the material hei has furnished. And isn't 
that comm,on sense 11 If a man doe1s not snbstan-
tiaHy live up to his contract, why, he has fallen 
down and you do not owe him anything. 

Now, when I say, "sub s,taa1tially lived up to his 
contract," that nieans just what the lang71age 
says in substance , because , you can re.adily con-
ceive and you know that no matter how e,xpert 

30 

tbe contractor o,r the build er may be, there are 
ahrays s.ome slight changes. We know that fro111 4 0 
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human ex1rn:ri·ence. They .are only slight change :s 
arud ~moderate varia 'tions ,if ~the .-substance is there. 

Then the- oriily que:stion is, whether tbe cba:nge,s 
are snch that they shoula he .considered in .a--eter-

1 o mining whether or not the 'original -'.'Cmntra-ct 
should be added to, or taken away frum. ·you 
cannot add to the ·original -contract 'pr.ice even 
though there ·.has been extra wor'k -or changes that 
meant more cost to th·e huil'der, unless ,, as I said 
before, t1re ·owne.r ha 's. agreed to it, has requested 
it, has 1 agreed to pay .for it as -well as aBking for 
the change '.its .elf. 

Why ·wa.si ·n,o;t this · building built s·ribstantial1y 
20 according to the 0 1riginal plans and specifications 1 

The p1aci.ntiff the builder ,admits that it is a dif-
f ermit buildil11g. In a ·substantia] way it is dif-
ferent, 1bnt he say,s: that any change that is in 
that -building ·is the re 1snlt of t:µe sp·ecific request 
of the owner; so far as the -cellar is. concerned, 
camirrg hack to the cellar, that the excavation of 
this- cellar ·w,as to be don-e by the owner himself-
th-a tis, the digging of it-and when the owner dug 
down 'to a de,pth of five feet and ten inches below 

30 the surface oif the gro11nd ne found the sewer, and 
he ilia J1ot want his ceJlar bottom to be ·below the 
sewer and ·11e ·said to. the builder, "Let it go at 
five f-eet and ten inches ,-s,o that the bottom will be 
on a level with the sewBr.n That is: not the plain-
tiff's language, out that is sub·stantially what he 
says ,. 

Now, if tl1at is so and you find tne evidence 

40 clear and convincing that tbat is ·so·, th-en in re-
gard to that particular it would siII1:ply ·1-e a g_ue.&-
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tiorn of whether or not there was an agreement 
further than asking for the change, an agree-
1nent upon the part of the owner that that should 
be deducted, because I wi11 refer to the contract 
alo.ng that line later on and I think I have given 
you already an explanation just :-about wliat his 1-0 
tes,t is. 

If thes :e chal)lges were not ·made at the reque ,st 
of the owner of this building arnd you find that 
there was ·not such a building give1n ·as, ·was sub-
sitantially required acco·rding to fhe •original plans 
and specifications, then this man is ·not e:ntitled to 
a cent of the balance of the contract -pr.ice, if you 
find as a result of a con:siaeration of the evidence 20 
that fhe changes were ~ever authorized or re-
queisted by the· owner:. 

Now, if you find that those change -s were made, 
ior example there was a well there and they 
wanted to keep .away from the- well and that 
changed sLightly the "locatio:11 and al,s:o the propor-
tions of the building, ,and that the substantial 
changes were all the result of the request o.f the 
owner, then what question would you have1 

30 :vVould h·e be entitled to the total ·of the ba1a.nice 
of the c0111tract price .1· 

Now, tne .:contract provide ,s. that the owner has 
fhe right to 1nake such changes, w,hether it be in 
·increase or decrease of work and materials, dur-
ing t11e progress of the ,vork as he may like to 
have-he re-serves that right-and that in case 
such changes are n1ade by the owner and at the· 

... owner·'s requ-est, then there shall he an account- .40 
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ing. If it is ·worth n1ore than the original con-
tract price called for, if it is something that costs , 
the• builder n1ore, then the builder· is to get an 
extra for that. If it is a diminution of the work 
and materials, then the owner should get an al-

lO lowance for that 

It is true that the contract further provides that 
no such changes shall be made as to cost that the 
owner be responsible for it unless it is put in 
black and white, and yet notwithstanding that as 
I have heretofore explained, because of human 
experience along that line the lavv says that not-
withstanding that restriction if the jury is satis-
fied thr ough clear and convincing evidence · that 

20 there was an oral agreement to do the work, then 
the jury have the duty of considering whether 
that work should be credited to the owner or 
should be credited to the builder, if the oral 
agreement was definite as to, the doing of th_e 
work and definite that the work was to be paid 
for by the owner. 

In this case, there is also a charge for $350.48 
extras that was beyond the building contemplated, 

30 and that you are to• pa ·ss upon, and since those 
agr eements were not in writing the burden of 
proving that they were extras, that those extras 
were requested by the ff\Vner, and that he also 
s,pecifically promised to pay for them, is upon 
the builder. In other words, gentlemen, take this 
contract. The burden of proving that any change 
of the contract was the result of the request of 
the mvrner and done for his benefit at his request, 

4 0 and that unde •T his pro .mise · express or imp1ied it 
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was, to be definiiteiy paid f.or, and so getting away 
from these restrictions, is uporn the builder. 

Has this builder turned over a building that 
substantially complies with the request ,s, made by 
the owner~· If he has then he is entitled to the 10 
balance of his . contract price excepting s,o far as 
it may be changed by you from the , preponder-
ance of the evidence in the case as to more or less 
because of the changes. 

As to the extras the same rule applies. Did 
the owner request the extras and did he agree, 
expre •ssly or impliedly to pay for those extrasi~ 
If he did, then what were they reas •onably worth~ 

What is sufficient evidence to jus 1tify a jury in 
20 

finding that the contract was changed, o·r its , pro-
visions waived in this regard~ Our answer is 
that if the evidence satisfactorily shows that the 
parties distinctly agreed that the alteration 
shou1d be de,emed extra work and that the owner 
definitely agreed to pay extra for it, and especi, 
ally if a definite price was · fixed in that agree-
ment, this would be •sufficient to es1tablish an ex-
press contract for such extra work outside of the 3 o 
original contract, or a modification of the contract 
to the extent of ,such agreed extra work, and 
would justify a recovery therefor regardless of 
the restrictive clause. 

The contract ,can be changed by assent Df the 
parties and may be changed even though the 
change is made o,rally, and if the ffwrrnr assents 
to alterations · or extra work diffe,rent fr ,om that 
o,riginally specified, if it is· definite , in its terms 4 0 
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and founded on a proper consideration, the1 jury 
will consider it .and see that it is-compens:ated for 
accordingly. If the evidence satisfactorily shows 
that the parties , distinctly agreed that the , a1tera-
tion should ibe ~deemed extra work and that the 

lO owner definitely agreed to pay extra for it, then 
the builder is entitled to. be, compensiated for what-
ever it is-worth. 

You 1nay take the case. 

20 
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NOTICE & GROUNDS OF APPEAL. 

(Filed April 17th, 1928) 

NEW JER.SEY SUPREME COURT 

DIA.NIEL A. PALLADINO, 

Plaintiff-Appellee, 

On Appeal 
from Union ANDREA RAIO, Builder, & AN - Circuit Court. 

vs. 

DRE,A RAIO & MARIO RAIO, his 
wife, Owners, 

Def endan ts,-A ppellan ts. 

The said defendants-appellants, Andrea Raio 
· and Maria Raio, his wife, hereby appeal from the 
judgment of affirmance entered in the above stated 
cause, . to the New Jersey Court of Errors and Ap-
peals upon the following ground : 

The Supreme Court erred in giving judgment 
for the plaintiff-appellee, inste 1ad of for the de-

10 

20 

fendJants-appeHants. 
EGIDIO W. MA1S'CIA, 

Attorney for Defendants-Appellants. 30 

To: 
Eugene A. Liotta, 

Atty. for Plaintiff-App.ellee, 
207 Broad Street, 

Elizabeth, New Jersey. 
Acknowledged April 10th, 1928. 

40 
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OPINION SUPREME COURT. 

(Filed Mch. 29, 1928) 

NEW JERSEY SUP.REME COUB!T 

#74 October Term, 19,27 

D1ANIEL A. p ALLADINO, 
Respo .ndent, 

vs. 

ANDREA. RAIO, Builder, and AN-
DREA RA.Io and MARIA RAIO) his 
wife, Owners, and ErowIN C. 

20 CAFFREY, Mortgagee, 

30 

40 

Appellants. 

Submitted October ,Term, 19127. Decided March 
, 1928. 

On appeal from Union County Circuit Court. 

For Appellants: Egidio, W. Masci 1a. 
For Respondent: Eugene A. Liotta . 

• Before Gummere, Chief Justice, and Justices 
Black and Lloyd. 

Per CuRIAM: 

,This is an appeal from a judgment obtained 
against the defendants at the Union (;ounty Cir-
cuit in a building contract ease, the plaintiff be-
ing the contractor, and the defendants, the own-
ers. The grounds of appeal are: 

125 

Opinion Sit,p,reme Gou.rt 

1. Error in the admission and rejection of evi-
dence. 

2. That the Court erred in refusing to direct 
a verdict in favor of the, appellants. 

3. That the judgment is not supported by the 10 
proofs in the case. 

4. That the jury disreg~rded the instructions 
of the Court. 

Of these grounds the second alone adequately 
brings -before us any ruling of the Trial Court. 
The ground upon which this motion was, based 
was that the evidence , failed to sho~ that any 
change , in the contract (th·e claim being in part 20 
for extra work) was authorized. The motion to 
direct a verdict which was overruled could not 
have been granted in view of the proofs produced 
by the plaintiff. These tended to show that mon-
eys were due both on the principal contract and 
for extra work and materials ordered by the de-
fendants and for which they agreed to pay. 

The judgment is affirmed. 



New Jersey , 
Court of Errors and Appeals 

DANIEL A. PALLADINO, 

Plain tiff-A ppell ee, 

VS'. On Appeal 
from Su-

ANDREA RAio) builder; and AN- preme Court. 
DREA RAro & MARIO RAIO, his 
Virife, owners, 

Defendants-Appellants. 

BRIEF FOR APPE·LLA .NTS. 

T'his case was tried at the Unio,n County Cir-
cuit and c:a.rried on appeal to the 'Supreme Court. 
All the grounds of ap:peal we.r,e rejected. 'The .ap-
peal was. de.cidedl upon the single .ground that 
there was no error in refusing to direct a ver-
dict. The per cruriaYJn. opinion reads: '' 'Th:e 
grounds of appeal are": 

1. Error in the admission and rejection ,of evi-
dence. 

2. That the Court erred in refusting to dire ,ct 
a verdict in favor of the appellants:. 

3. !That the judgm .ent is not supportedi hy the 
proofs in the cas•e. 
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4. That the jury disregarded the ins ,tructions 
of the Court. 

'' Of these grounds the , s.econd alo,ne ade- · 
quately brings before us any ruling of the 
Trial Court. The ground upon which this 
motion was based was that the evidence 
failed to sihow· that any change in the con-
tract ( claim being in part for extra work ,) 
·was authorized. The motion to direct a 
verdict which was overruled could not have 
been granted in view O'f the proofs pro-
duced by the plaintiff. These tended to 
show that moneys were due ,both on the 
principal contract and for extra work and 
materials ordered by the defendants, and 
for which they agreed to pay. The judg-
n1ent is affirmed." 

SPECIFICATION OF ERRORS. 

The first ground of appeal, namely: Error in 
Admission and Rejection of EN"idence, and ·which 
point was elaborated in the court below, we, con-
tended that without proof of alteration in the 
contract, or express proof of waiver o.f its . terms, 
the appellee, in order to recover, was bound to 
produc .e the writing stipulated in the seventh sec-
tion of the contract (state of case, p. 9), where 
is found the provision that no alteration or ex-
tra work should be done ,vithout a written o,r-
der from the owner "'' * ,x, and for an express 
agree1nent in writing as to the · costs. The ap-
pellee and an architect were the only witnesses 
called to support hisi (the plaintiff's) clain1 it was 
error to admit in evidence proof of the varia-
tions from the written contract. At page 28 of 
the state of the case the following appears: 

Question: "What was , the change 1" 
Answer: '' The owner caine down on the 

job after n1e and he wanted me to stake out 
the cellar." 

Mr. Mascia: "I object, your Honor, to 
this question. There is a written contrac.t 
that s,ays that any changes or alterations 
should be in writing signed by the owner. 
That is one of the provisions of the written 
agreement.'' 

·The Court : '' I am going to allow it. 
You may take an exception. Exception 
noted ·as ground for appeal.'' 

The forego,ing ruling of the Trial Court, re-
fusing to limit the proofs , to the matters , stated 
in the contract in writing, and regarded as, un-
tenable by the 'Supreme Court, is ans:wered by the 
appellee in contending that no matter how strin-
gently the clause (the seventh section) providing 
for a writing in order to support the claim for 
extra c.ompensation may be worded, it is always , 
permissible for the o,wner and the builder to agree 
orally upon another arrangement so as not to im-
pair the right of contract. 

The Supreme Court held, in reviewing this 
cas•e, that the extra work having been verbally 
ordered and actually done, the cost was properly 
chargeable against ,both owners (husband and 
wife), who, in order to, escape payment, would 
have been required to establish to· the satisfac-
tion of the jury that the work had not been done 
on their specific order, and that they, the , own-
ers, had not waived the requirements of the con-
tract. We contend that while the accbptance of a 
benefit usually raises an implied promise to pay 
for it, yet there are instances where such infer-
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ences will not arise. So in the case in hand, the 
order of the extra wo.rk by one of the appellants , 
(the husband) without written order must not he 
construed as evincing an intention to alter or 
vary the contract, but rather, that such action 
was to be taken in eonformity with its terms. 

And we contend further that while it is true 
that where there is a subs ,tantial dispute as, to the 
£.act or the inference to be drawn therefrom, it 
is not the province of the Court to de,termine 
with whom the preponderance of evidence lies; 
and that it is for the jury to determine. Yet, it 
is also a fundamental doctrine that only those 
questions -which are within the issues raised by 
the pleadings should be submitted for the consid-
eration of the jury. 

And that no specific exeeption, other than the 
general one to, 'the denial of the motion to non-
suit and also to direct the verdict, was entered 
at the trial, does not deprive the appellants from 
having the point considered on the pres ,ent ap-
peal when it is demonstrated that the proofs do 
not sustain the particular clain1 set forth in the 
pleading, because, for instance, the fourth sec-
tion of the first count of the complaint s,ets. forth 
a particular issue of fact specifically denied by 
the answer, namely: 

'' That the said plaintiff did ,vell and 
sufficiently perform all the matters and 
things by him to he performed in accord-
ance with the terms of the contract.'' 

T'he jury certainly disregarded the instruction 
of the learned Trial Court because the record in 
this cas,e, as disclosed by the charge to the jury, 
page 118, shows that the building was not sub-
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sta.ntially erected according to the original plans 
and specifications; and the jury were told in 
plain words· in the succeeding paragraph of the 
charge, page 119, line 10, '' That if the changes 
we,re not made at the. request of the owners, there 
should be no recovery.'' The ref o,re, because of 
the explicit provisions of the contract, it was , er-
ror to admit testimony and the oral arrangement 
testified to by the buildier, particularly because 
there was no price specified and no price implied 
and no terms made to pay; and also because the 
new contract was not made the specific subject-
. matter of the suit presented in the pleadings; ,and 
further, becaus .e the question not being rais ,ed in 
the pleadings could not have been legally sub-
mitted to the jury; and in addition, because the 
hui1ding erected is not the building substantially 
described in the plans and specifications ,; and be-
caus ,e, further, that the jury clearly disregarded 
the explicit instructions of the 'Trial Court when 
dan1ages were awarded based upon the written 
contract, when, as a m,atter of fact, the . contract 
had not been in terms cmnplied with, and there 
was . no proof of value of the· work done, entitles 
these appellants to say that statements in the 
pleadings we,re not supported by the testimo~y 
of the witnesses,; or, in _other words, ,as stated 1n 
the gro.undis' of appe.al: '' The judgment is, not sup-
ported hy the proofs.'' 
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POINT ONE. 

Without proof of alteration in the contract by the 
parties or express proof of waiver of its terms, the 
contractor, in order to recover, was bound to produce 
the writing stipulated in the agreement, and it was 
error to admit oral testimony of changes. 

The seventh section of the contract, ( Casie 9) 
provides. that no, alteration of e,xtra. work shall 
be done without a wriUen order fron1 the , owner 
* * * and for an express agreement in writ-
ing as to the cost. 

The contractor and an architect were , the only 
witnesses called to support the pla~ntiff's c1aim, 
·and objection was ma.de to the t·estimony concern-
ing the variations, and claim for extra work (Gas·e 
28) and an exception noted. 

The contractor testified th at the owner (there 
·were two owners) requ ested him to make changes 
at the beginning of the job at the time ,, consist-
ing of staking out the cellar. Although the con-
t ractor n1entioned a Mr . Joseph Perella. as. being 
present ( Gase 29) thi s person was no,t called and 
the contractor went on to say that becaius.e of the 
existence of a well, the house was . not erected in 
conformity and on the location shown on the 
plan s. The contractor testified he wanted to go 
away from the job; that he Vi7as held back, and 
that he told one o.f the , owners , who made him 
stake the buildin g cater-co 1rnered, and the ,n he had 
the well eliminated on th at sid e of the building , 
and that one, of the owners excavated the cellar 
and that the contractor had nothing t0i do with 
it; and that at th e time the contract was drawn, 
one of th 2 owner s said ( Case p. 312) "Eiliminate 
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the plaster on the outside of the walls.'' He says ,, 
"I am a cement finisher mys ,elf." He says ·, "I 
will put it on good. Go ahead m,yself.'' All right, 
I didn't put it in the s,pecificationSi for him. 
Then he. go ahead and forces me to put the plas-
ter on there. I s,ays, '' ,¥ho is. going to pay ,for 
it~" He says, "Well, I will pay for it." He 
savs '' I will take care of that. D'on 't worry 

., ' 
about that.'' 

It appears • (Case, p. 51) that the , contractor 
himself drew the plans and specifications, and 
that a 7-foot high cellar was called for, and that 
the owner only excavated 5-foot, and that the; con-
tractor knew that if the owner did not go, dow11 
to 7 feet level, the entrance to the stores would 
have three steps , instead o.f one, and that he als ,o 
knew that it would be a big dis :advantage , to the, 
building (Cas .e, p. 511) and that when the con-
tractor drew the plans and specifications for ;a 
7-foot cellar, he did noit make a previous , investi-
gation as to whe.re the sewer was.; and that when 
the owner reached the level of 4 feet, the, con-
tractor and one of the owners (the husband) the 
situation was such physically that in order to 
have .a sewer connection, a 7-foot cellar could 
1101t, be had ( Case, p. 5,2) ; the contractor the;n 
confines his testimony to the item for a more 

· h' ( C p 33) from cement to expensive c 1mney ase, · 
brick ; that a charge of $150 would -be. ma.de; th~n 
he passes on to the -subject of plastenn? walls , 1n 
the cellar and applying tar on the outside o_f the 
foundations in order to1 make up the •extra items 
of $350.40, which he s.aid was a reas:0nahle charge. 

And this was the whole o.f the testimony of the 
contractor's case, but he was re-called Case ,, p. 
48) and testified that there was due to him o.n ac-
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count of the contract ($3,178), and e~ce,pt also 
fo,r a Mr. Valvaro, an architect, who ,answered a 
few questions, confined to the workm ,anship of 
the job; he sraid that he had inspected the work 
the day before the trial and that he had gone 
through the entire building except the cellar, and 
that the wprk was done in a good workmanlike 
nianner; that the cracks in the concrete were 
caused by the building s,ett1ing, ninety-nine • times 
out oif a hundred, and that as to the extra work, 
Ninety dollars w-as a reasonable : charge for add-
ing a partition, as shown on the map, and that 
Thirty doU.ars was a reasonable a.mount for erect-
ing a chimney of brick, instead of cement; that 
Fourteen dollars w-as reasonable to install four 
windows ·; that the charge , fo1r labor to concrete 
the cellar was also reasonable. 

The:refore, the n1otion for nonsuit (p. 56) sup-
po,rted by the motion for direction of the verdict 
(p. 114) should have been granted, particularly 
in view of the , summation of the testimony made 
by- the learned Trial Court in its charge to the 
jury, for it clearly appears that the building pro-
duced by the contractor is, not substantially the · 
same kind of building as . the original plans · and 
specifications called for ( Gase, p. 117) and at 
least, the jury should have followed the ins ,truc-
tion of the Court. 

Disputes . regarding change ,s on building con-
tracts are as o.ld as the practice of e:ointracting 
for such work, and are a fertile cause of litiga-
tion. For years . the effort has been to limit or 
prevent them by putting the main ~on tract in 
writing, and stipulating that changes must be 
agreed on in writing in order to support a claim 
for extra. compensation. In the case at bar there 
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was no architect, but we co1nceive that this makes 
no difference in the principle to be applied. The 
Courts, early recognizing the beneficial character 
of such stipulation as tending to prevent trumped-
up claim:s for extras and acrimonious disputes 
between owner and contractor resulting in litiga-
tion and loose testimony often running into 1 per-
jury, endeavored as far as· they could, to give: 
effect to such provisions, and occasionally suc-
ceeded. 

The rule of procedure. enunciated in V.a,le-n,ti 
v. B'le:s:sim,g·to11., 96 N. J. Law 498, quoted in the 
respondent's brief, is an application of the doc.-
trine that an appellan.t court must not s.e-arch 
through the r,ecord to find the alleged trial e,r-
ro.rs. But where, as in this instant appeal, the 
1ine and the page is pointed out. Here is• the: ex-
cerpt fro1n the brief in the Supreme Court: 

'' The contractor and an architect were 
the only witnesses called to. support the 
plaintiff's claim, and ob~e.ction ,vas_ ~ade 
to the testimony concen11ng the variations-
and claim for extra work ( C'a.sie 28), and 
an e,xception noted as ground for appeal.'' 

The reason for enfor.cing the rule 1 fails. What 
before was a. blanket ground for appeal, was de-
tailed and advanced as . a trial e,rror and should 
have been considered. 

Appellant's , attorney objected to the evidence 
of variations of the written contract and the 
Court replied that he, was , going to allow · the tes-
timony.· Therefore, the point was made at the 
trial raised in the brief, and should have , be.en 
considered on appeal, for, while this rule , has _a 
substantial office in appellate procedure, where 1t 
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operates , as a practical estoppel, there , is nothing 
either in the reason upon which the rule is: based 
or in the office which subserves, which makes' it 
in anywise a limitation upon judicial appellate 
authority. 

POINT TWO. 

It is a cardinal rule for the guidance of Trial Courts 
that only those questions which are within the issues 
raised by the pleadings should be submitted to the 
jury, and that a failure to observe this rule is legal 
error. 

The pleadings as aforesaid in the first co1.111t 
formulated] issue of fact and the 'Trial Court 
s,tates the question in this wise ( p. 118) : 

'\Why was not this building built sub~ 
stantially according to the original plans 
and specific.a:tions·? The plaintiff, the 
builder, admits that it is a different build-
ing in a substantial way, but he ( the con-
tractor) says , that any change that is in 
tha ,t building is the result of the speieified 
request of the owner.'' 

The owners (husband and wife) contend that 
the judgment was not supported by the proofs in 
the cas,e, and Jordan v. Reed, 77 New Jers ·e,y Law, 
584, is controlling, for us11ally when .a substantial 
variance appears in the course of the, trial he:-
tw.een the pleadings and the proof, or because of 
failure , of proof, the plaintiff should be nonsuited. 

The Articles , of Agree1ue,nt between the par-
ties are embo,died in Schedule A of the complaint 
(Case 5, 6, 7, 8, 9 and 10). 
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The owners filed an answer, admitting the 
agree1nent and contesting the suit upon the 
ground ( Case 15) that the building was not com-
pleted . because: (a) Not built at right angles., as 
shovvn on plans. (b) Interio.r layout of second 
floor not .as shown on plans. ( c) Where one. ste,p 
is shown, three steps have been erected. ( d) 
Cellar height 5' 7" instead of 7'. ( e) Store 
toilets , not built as, show11. (f) Sinks inferior 
and , defective. (g) Interior walls out of plumb. 
(h) Cement floors cracked throughout the build-
ing. (i) E ,xterior and interior painting not con1-
pleted; and that by reason of the, said neglect by 
the contractor, the building described is inferior 
in quality, and that as a. result the owners caus·ed 
a notice to he s,erved on the contractor to· proceed 
( Case 19). 1The contractor filed a reply denying 
each and every allegation of the Answe:r and 
Co un te rclaim. 

The Court committed error in ref using to direct a 
verdict in favor of the appellants. 

The appelle ,e clain1,s here that at the opening of 
the case the con1plaint was amended so to show 
that there was1 a variation in the plans as orig-
inally made. Appellee was unable to reco•v~r the 
reasonable value of the work performed without 
reference to the price: mentioned in the w~tt~n 
con tract. vV e think the true rule to-be applied 1 s 
that declared in Boryd v. Meig'h.am, 48 N. J. Law 
40~; 4 Atlantic Reporter, 778, which aceords with 
the fundamental doctrine laid d1own by Mr. Sedg-
wick ( 1 ,S.edg. dan1. $2i0O.-432') to the e:ff ect: First, 
that the plaintiff must show him.self to have 1 sus-
tained damage; or, in other v?ords, that actual 
compensation will only be given for actual loss·; 
and, second, that the contract itself furnish ed the 
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measure of damages. Sometin1es· in our state the 
rule is that he shall recover the cash value of 
what he was , to receive (Hi1ichme ,n. v. Rutam, 31 
N. J. Law 496), thus maintaining the standard 
fixed by the contract. The jury in this cause had 
no guide to assist them in detern1ining what was 
the fair value of the work do,ne. 'There was no 
evidence to assist the jury in dete-rmining what, 
according to the main contract, the appelle ·e would 
receive for that which he had done, and what 
profit he would have realized by doing that which 
he was preivented from doing s10 as . to fix his just 
measure of damages. He is to lose nothing, but, 
on the other hand, he is to gain nothing by the 
breach of the main contract, except as the abro-
gation of a losing bargain may save him f ron1 
additional loss. And this , contention is also1 sup-
ported by the next po•int, name1y: 

POINT THREE. 

That judgment is not supported by the proofs in the 
case. 

At the conclusion of taking te,stimony counsel 
moved for a direction of a verdict and had an 
exception noted to the refusal of such a ruling. 
The Supren1e Co.urt refrained from dealing with 
the 1 meritorious question involved upon this ap-
peal and practically disn1iss.ed the , matter with-
out reading the record. vV e urge this because on 
this branch of the case the Trial Court instructed 
the jury that as it was undisputed that the plain-
tiff had not substantially performed the contract, 
stating at page 117, 

''It is adlni tted in this , case , that the 
building put up hy this builder is not sub-
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stantially the kind of buildi11g as, the orig-
inal. 

'' T'hiere were changes, for example, as to 
the depth of the cellar. The cellar, acc101rd-
ing to the original plans and specifications, 
was to be seven feet in height; it is only 
five feet 10 inches. That is, a s.ubstantial 
variation from the original contract. 

'' If a man does, not substantially live up 
to his contract, why, he has fallen dovvn 
and you do not owe. him anything.'' 

And this· principle is correct because the rule 
applicable to a contract such as: is 1nvolved in 
this litigation has been held, Kitchell v. Crossley, 
90 N. J. Law 574, 101 Atlantic Reporter 179, 
whe,re: the action was brought by an architect on 
a contract to make the plans, specifications , and 
supervise the works , '' for a building to be erected 
by the defendant," which plaintiff was prevented 
from con1pleting hy the• act of the defendant. The 
opinion of J\1:r. Justice Parker, speaking for this 
court clear ly demonsitrates that the rule of I{e-
hoe ; Ru.therford, 5,6, N. J. Law 23, is applicable 
to the preSient co.ntroversy andl, ther ,e:~ore, in the 
case under review the 'Trial ·Court, 1n order to 
permit recovery for pa.rti~l perf~rmance of the 
contract, should have required satisfacto ,ry proof 
of the , value of the work done, as. one of the. fac-
tors necessary to estab~ish the proportion such 
work would bear to the contract price. And as 
there was no legal evidence of the1 value oif t~e 
work done by the appellee, the jury had no basis 
on which to as.c.ertain the proportion of the work 
contracted with the pa.rt performed. 
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In the light of the , Trial Court's own theo,ry of 
the case it . would have been error, under the 
proofs, to direct a verdict even for nominal dam-
ages, for, usually, when a subs 1tantial variance 
appears in the proofs at the : trial the plaintiff 
should! be nonsuited, whether it be a case of vari-
ance or failure of proof. (Fo,lsiOYJn v. Squ ,ire, 72 
N. J. Law 430.) 

Therefore, the judgrnent not having bee,n sup-
p,o,rted by the proofs in the cause, in such a. situa-
tion the appellee could lawfully have , been non-
suited at the trial particularly beca:ns·e such a 
motion was made. No citation of case ,s to sup-
port the point that through a substantial v·ariance 
between the allegation and proof, the appellee 
proved, if anything, a c.ause of action d~ff erent 
fr,o,m that n1ade in his complaint, is needed. It 
is such a, clear proposition. And if it be con-
tended on the other side ·, that no formal excep-
tion appears on the record, we say: 

Error in law on the record is not the subject of ex-
ception at the trial. 

The learned Trial Judge charged, 

'' If these changes were -not made at the 
request of the owner of this , building and 
you find that there was not such a building 
given as was , substantially required ac-
cording to the original plans and specifica-
tions-, then this - man is not entitled to a 
cent of the balance of the contract price, if 
you find as a result of a c.onsideration of 
the evidence, that the changes were never 
authorized or requested by the owner.'' 
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And if there were no proofs t,o, support the 
judgment, the appeal should be sustained, be-
cause the matter appears on the face of the rec-
ord which shows , the judigment to be. erroneous. 
'T'he error is in the record and no exceptio.n could 
be taken at the trial. 

There was no proof of the value : of the work 
done as one of the factors necessary to e·stablish 

' the proposition siuch work would bear to the con-
tract price. 

POINT FOUR. 

The error is manifest in the record and in such a 
situation, it may be reviewed on appeal. 

The distinction between errors . on the record 
and errors in the record, which is distinct from 
err ,o,r .assigned on exception taken at the trial is , 
elaborated by Chancellor Walker, in t~e Co1:-rt of 
Errors, in the- case of Go,e:kel v. Erie Railraiaid, 
Com-pan,y, 110 N. J. L., page 2·7'9-. 'Therefore, the 
third ground of appeal, based upon the absence 
of proof to support the judgment, ought to be· 
considered and de.cided, becaus 1e the o"vners (hus-
band and wife) have never had their dlay ~n court 
and their rights could not have been wmved hei-
ca use the error resides in the record. 
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CONCLUSION. 

There should be a reversal, first, because oif 
failure o.f proof; and also ,because, without prooJ 
of alteration in the contract by the partie ,s, (this 
would include the third party to the contrac.t, Mrs. 
Raio) or express proof of waiver of its terms. 
The contractor, in ord!er to recover, should have 
proved that he was frau dulently lured into doing 
the work he did, without either receiving a prom-
ise to pay a definite price or ohta 1-ning an implied 
assent. A C'ourt of review, finding a ground o.f 
appeal based upon a disregard hy the! trial jury 
of the Court's instruction for considering the 
proofs 1 ought to reverse the judgment, when the 
matters appearing on the , face of the charge de-
live•red indicate the jud gment to he erroneous ,, by 
an insp ection o.f the pleading s, showing a vari-
ance between the proofs and the pl ea.dings ; and 
where, as here •, there is no proof to support the 
statements in th e pleadings ., there is nothing to 
amend. In other w·ords, a Court of review might 
order the ple.adlirigs changed when they vary from 
the proof, but the : proofs are ne·ve-r changed. 

For these reasons, it is respectfully submitted that 
the judgment should be reversed. 
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BRIEF OF PLA INTIFF-APPELLEE. 

This is an appeal from a judgment obtained 
against the defendants, Andrea Raio, builder, and 
Andrea Raio and Maria Raio, his wife, owners, 
in the Union' County Circuit Court in a building 
contract case wherein plaintiff was the contractor 
and defendant Andrea Raio was the builder, and 
... i\..ndrea Raio and Maria Raio, his wife, were the 
ovvners. The grounds of appeal are: 

1. Error in the admission and rejection of evi-
dence. 

2. That the Court erred in refusing to direct 
a verdict in favor of the appellants. 

3. That the judgment is not supported by the 
proofs in the case. 

4. That the jury disregarded the instructions 
of the Court. 

The judgment was affirmed b_y. the Suprem,e 
Court and in a Per Curiarn op1n10n the Court 
held that: 
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?f these grounds the second alone adequately 
brings before us any ruling of the trial court. 
The ground upon which this motion was based 
was that the evidence failed to show that any 
change in the contract ( the claim being in part 
for extra work) was authorized. .The motion to 
direct a verdict which was overruled could not 
have been granted in view of the proofs produced 
by the plaintiff. These tended to show that 
moneys were due both on the principal contract 
and for extra work and materials ordered by the 
defendants and for which they agreed to pay. 

-The judgment is affirmed. 

As to the first point, that there was error com-
mitted in the admission and rejection of evi-
dence: There was nothing mentioned in the 
grounds of appeal specifically to show where the 
error was made in the admission and exclusion 
?f the evidence. It has been held in Valenti v. 
Blessington, XI Gummere 498, in an opinion ren-
dered by Justice Parker that blanket grounds of 
appeal are ·inadequate to raise any rulin(r for 
review. Assignments of error must be s;ecific 
and definitely point out a ground of error or 
they will not be considered. Citing Lutlopp v. 
lieckmann, 70 New Jersey Law 272, and Benz v. 
Central Railroad Co. of New Jersey, 82 ·New 
Jersey Law, page 197; affirmed 83 New Jersey 
Law 780. This ground of appeal is not specific 
and does not show in any way where there was 
error made by the Court in the admission or ex-
clusion of evidence. 

As to the second point, that the judgment is not 
supported by the proofs in the cause: The proof 
of the plaintiff in his testimony case pages 27 to 
52 inclusive, is that there was contract entered 
into between the parties for the erection of a ne-w 
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building on premises owned by the defendants, 
Andrea Raio and Maria Raio, his wife; that prior 
to the commencement of the construction of the 
building, and subsequent to the drawing of t~e 
written contract, the defendant Andrea Raio 
the person with whom the plaintiff made the con-
tract did instruct and authorize the plaintiff to 
vary the plans of the building because he desired 
to save as much ground as he possibly could in 
order that he may have a garden and also be-
cause he desired to save a well located on the 
premises; that he, the said defendant, agreed 
to pay the plaintiff the contract price for the con-
struction of the building in accordance to the 
specifications and variations of the premises; 
that instead of the building being square, the 
building was to be somewhat on an angle; that the 
defendant Andrea Raio authorized the plaintiff to 
do certain extra work and that he agreed to pay 
for the same. Case, page 33, line 36. Q Where¥ 
A That was later. The chimney came first. The 
contract calls for cement block and he wanted 
brick. I says, "Well, man, that is going to cost 
you more, which my mason charged me more to 
put up cement block instead of brick." And he 
says, "We are willing to pay for it." All right. 
I says, "You put in handwriting." He_ says, 
'' Do you doubt my word¥'' I says, '' All nght, I 
know your word is good enough for me.'' And 
I put it up in brick for the cellar bottom. 

Q I-Iovv much extra is that¥ A I think that 
was thirty dollars, if I ain't mistaken. 

Q Did you erect any additional partitions¥ A 
Yes, sir. . 

Q Where¥ Show it on the map. A Tlus pa~·-
tition here I have on the second floor. There 1s 
the original plan I had laid out, which t~e arcl~i-
teet can prove to you. I had this here Just laid 
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out, lath and everything else just the way it is 
here. I had lath and all on the partition . right in 
here, this one, this one, and this one. He came 
there, the owner and his wife and mother, in the 
afternoon, on a Friday afternoon. There is an 
attic here. Then the condition, the color of it, 
door about here, put on a floor here, in this attic 
here there is stairs cut through it. He says, 
'' Here, how am I going to get to the attic if I 
r ent the rooms?'' I says, '' My good man, you 
will be violating the law if you rent upstairs, you 
will be violating the tenement law.'' He says, 
''No, I will take care of the tenement.'' He says, 
"If they catch me I will take care of that." I-le 
says, '' I ·want this partition here, this in here, 
right in there.'' So I had this wardrobe here, 
which was over there, and had to place it there. 
Got to take this here wardrobe here and place 
it here. I had to take this partition out, and all 
along in there, take this one out and place the 
door in there so he can go upstairs and go up in 
the attic, and probably he -would use that for 
living quarters. 

Q How much did you charge him for that f A 
Ninety dollars. 

Q Did you make a11y chang e i11 the attic 1 A 
Yes, sir. 

Q What did you do extra? A According to 
the scale here that gives only a six-foot atti c, 
and he came along alld he says, '' Here, I am mak-
ing this addition.'' He says, '' N O"W, ,vhat am I 
going to do? I can't get any room if I want to 
use that for living-room." I says, "All right 
now what do you want me to do?" He says, "I 
want an eight-foot ceiling in there,'' so he can 
get room in there. He made me raise this ceiling 
up here two extra feet and all the way up in 
there so he vvould get quarters in there. 
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Q Did you charge hiin anything extra for 
that ? A No, sir. 

Q Did you put any extra windows in the cel-
lar 1 A Yes, sir. The plan, the original plan 
calls for one, two, three, four, five windows. H e 
came over to me and he started to holler. He 
says to n1e, '' How am I going to get coal in there 1 
I can't get coal in there, got to have windows in 
the front." I-Ie n1ade n1e put two small windows 
in there and two sn1all windows in here in the 
front. 

Q I-low much did you charge for that 1 A 
At cost price. I haven't got 111y amount here. 

Q $3.50 for each window1 A Yes, sir. 
Q Your contract didn't provide for concrete 

·work in the cellar, did it 1 A Sir 1 
Q Concrete work in the cellar 1 A Yes, sir. 
Q ,Vere you to do that under your contract 1 

A Sir 1 
Q ,Yerc yon to do that u11(lcr your contract 1 

A No, sir. 
Q rrhat was extra work ? A Yes. 
Q Did you do that 1 A I done that. 
Q J-Io,v nrncl1 did you charg e for that 1 A I 

think it was $150, because the difference was that 
I was to give hin1 cind ers, sand, and cement, and 
he was to do the work himself. He says that I 
was to eliminate fron1 n1y contra ct all concrete 
work and tl1en he forced me to put in cracked 

' stone, trap ro ck, sand and ce111ent. Then he say s 
he will pay me extra for that. 

O Did vou char 0 ·e hin1 for that 1 A I he-
\:, .I b 

lieve it ,Yas $150. 
Q \ r as the outside wall to be plastered, cellar 

wall to he plastered ? A No, sir, not according 
to tl1e specificati011s, no plaster, no tar, and h0 
11rndc me do both. 
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Q I-low n1uch did you charge him for that~ A 
I paid $40 to the tar man, and for the plaster plus 
the material I paid to my mason. 

Q Is the sum of $350.40 a reasonable charge 
for all the extra work you did 1 A I didn't get 
you. 

Q Is the sum $350.40 a reasonable charge 
for all the extra work you did~ A No, sir. 

Q Is it a reasonable charge 1 A Yes, why, 
it is over $500, hut I didn't charge hin1 all that. 
:Here is something else I done. I-Iere is the store 
here. He came over and started to holler to n1e. 
He says, '' If I rent the stores to a family in 
the rear," because there is a little room there 
and a little room there and the store, '' If I rent 
the stores how can these people get out~'' I says, 
"If you are willing to pay the difference, eight or 
nine dollars," I says, "You can put a door in the 
place of this window, one there, and one in the 
rear of this other store. Are you willing to pay 
the difference~ I can do that while I an1 doing 
the construction of the job.'' 

Q You didn't charge for that~ A No, sir. I 
didn't charge hirn for that. I don't think I did. 
I might be n1istaken. I ain't sure if I did or not. 

The testimony is that the reasonable cost of 
the performance of the work in the n1anner in 
which it was done ·was the san1e as the cost in 
accordance to the plans and specifications in the 
contract ( Case, p. 83, 11. 1 to 21 inclusive) : 
By the Court : 

Q You say that the building is not built in the 
same proportions as the original plans and speci-
fications 1 A Yes, sir. 

Q N ovv, if you know, what would have been 
tlie difference in cost between building it accord-
jng to tho plans and specifications and building it 
the way it ·was built 1 A "\Vhy, it wouldn't be 
no diff oronce. 
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Q No difference 1 A No difference. 
Q In other words, it cost this builder just as 

1nuch to build it the way he did as though he 
built it according to the plans and specifications ? 
A Yes. 

Q You n1ean so far as the proportions are 
concerned~ A The proportions, yes, sir. 

It is shown that there is due upon the contract 
the sun1 of $3,178 with interest ( Case, p. 49, 11. 
11 to 18 inclusive). 

Q I-low n1uch is due you on account of the 
contract~ A $3,178. 

Mr. l\!fascia: vVill you allow me an ex-
ception 1 

The Court: It is an on1itted question 
which I am allowing. 

Q $3,178 ! A Yes, sir. 

In the opinion written by ,Justice Parker in 
FI eadley v. Cci-v'ileer, LIII Vroom at page 637, 
he stated: 

'' Disputes between contractors and owner 
as to extra ,vork and changes on building or 
working contracts are as old as the practice 
of contr~cting for such work and are a fer-
tile cause of litigation. For very n1any years 
the effort has been to limit or prevent them 
by putting the main contract in writing and 
stipulating in effect that changes and altera-
tions rnust be agreed on in writing in or_der 
to support a clain1 for extra compensat1011. 
vVhen there is an architect or engineer, ho 
is usually brought into such a stipul~tion as 
arbiter or agent of one or both partJes. In 
the case at bar there was 110 architect, but we 
conceive that this n1akes no difference in the 
principle to be applied. The court early 
1·ecognizing the beneficial character of such 
8tipulation as tending to pr:even_t trun1ped up 
clain1S for extras and acnmon10us disputes 
between owner and contractor resulting in 
litigation and loose testin1ony often running 

• 
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into perjury, endeavored as far as they could 
to give effect to such provisions, and occa-
sionally succeeded. Miller v. McCaffrey, 
(1848), 9 Pa. St. 245. The fundamental diffi-
culty, however, with which owners and courts 
had to contend and which in the absence of 
legislation is insuperable, was and is that 
there is no statute requiring such contracts 
as the present one to be in writing, that 
parties who have contracted together have a 
right to cancel their ,contract, or alter it in 
any way not prohibited by law, or to supple-
n1ent it by another and additional contract, 
and in cases of this kind, may do so orally 
in the absence of any statute requiring such 
contracts to be in writing. Consequently no 
legal force could or can be given to stipula-
tions of the character now under considera-
tion as constituting a prohibition against the 
parties altering the n1ain contract by mutual 
agreement. No n1atter how stringently such 
clauses may be worded, it is always open for 
the parties to agree orally or otherwise, upon 
proper consideration, that they shall be par-
tially or entirely disregarded and another ar-
rangen1ent substituted. vVere any different 
rule adopted, the right of contract would be 
to that extent in1paired. So that until the 
legislature sees fit to enact some statute 
of frauds covering this point, building con-
tracts solemnly entered into in writing and 
under seal n1ust be subject to radical change 
by the n1ere conversation of the parties if 
such conversation ans,vers the te.st of a con-
tract at comn1on law." 

,Vhere there is a substantial dispute as to 
the facts or the inferences to be drawn there-
fron1, it is not the province of the court to 
determine with who1n the preponderance of 
evidence lies; that is for the jury to deter-
mine. Carroll v. Central R. R. Co. of New 
.Jersey, 81 New Jersey Law 567. 
Jersey, 81 New Jersey Law 567. ,;:, ,I(< ,;:, " 
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As to the Third Point. 

Neither the brief of the appellants nor the 
grounds of appeal in any way show why the 
judgment was not supported by the proofs in the 
cause. 

As to the fourth point, that the jury disre-
garded the instructions of the Court in consider-
ing the proofs: As for this contention counsel for 
the appellants refers to case, page 118, line 19, 
wherein the Court says: "Why was not this 
building built substantially according to the 
original plans and specifications 1 The plaintiff, 
the builder, adn1its that it is a different building. 
In a substantial way it is different, but he says 
that any change that is in that building is the 
result of the specific request of the owner; so 
far as the cellar is concerned, con1ing back to the 
cellar, tliat the excavation of this cellar was to 
be done by the owner hin1self-that is, the dig-
ging of it-and when the owner dug down to a 
depth of five feet and ten inches below the surface 
of the ground he found the sewer." 

Under the instruction of the Court the jury had 
a right to find in favor of the plaintiff and against 
tlic <lefcndants in the sun1 of $3,639.93. 

Conclusions. 

In conclusion it is apparent that there ,vas a 
change made in the original agreement at the 
request of the defendant, Andrea Raio; that the 
said Andrea Raio did order certain extra work 
which he agreed to pay for; and that the jury 
had a rjglit to :find upon hearing the testimony of 
the witness in the case either in favor of the 
plaintiff or in favor of the defendant, and hav-
ing found in favor of the plaintiff on a proper 
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consideration of the facts, that this judgment 
should be affirmed. 

Respectfully submitted, 

EUGENE A. LIOTTA, 
Attorney for Plaintiff-Appellee. 




