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Hon. Joseph Rosa, Jr., Administrative Law Judge

Dated: lpril- 15, 1980 - Received: April 16' 1980

BY THE DIRECTOR:

No written Exceptions to the Initial .Decision were filed by the

;;"ii;; tt"reto iursJant to N.J'A'C' 1722-17'6'

Havine carefully considered the entire record herein- ilcluding the
'i;;#8";;i-;;-t;"iil;;t;- ih" 

-"*r'iuits 
.and the rnitial Decision'

;' ;;;;;'i"-ii," - ii"'am-ei and recomrnendation of the -Administrative
Law Judge' excep! "i-ii3i"Iii-"iprliJrv 

modified' and adopt them as

mv conclusions herein.

ft f" ,rt"orrtrovertlbLe that, during the perlod when these prernises

iit"-t"ti.E"d uy oennrs occhiuzzo, an un-desirable patrcnaFe was

Demitted in these ;;;ti;;;;;rli.eiry conclude tha1" this had

5;;;;; -;-' ilouur! sio[ii:- -i+ i;--8'e-iundamental obligation of
thls Division ln re'e,;iaiittl-reiau- licensees to conflne-the
;;;e";t' oi iucrr uusineii-iE ieputable_llcensees who will-^oPerate
ii,u-p"uti""s ln a "!'i"i-.uiE 

;#;;;: ffil'?r,
#*o;n?'3rp#ii .t946; 

rn re: 17 cl

However,Occhluzzolsnolongerafftliateilwiththe}icensee,and';;;;ilils-i6 *,". t"3ii'ii"v'-;ilf -:I-1ne 
probrems resultins from

his &ismanaBenem nave be6ri coriecteil' 
- 'ffrfs does not nean that
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thev have been entirely corrected; bu! good faith efforts have

#:i ;;;'";!-6"i"g nad6 uv the prisent danagement to-operate the
illiiiiv i"-.-r"n;:.uiainE" rir-"-r- uy cauins-for local police
assistance 1n its efio"{! To-T""p-6"t the Indesirable persons'

f. therefore, believ- ii'"t ir't" rispondent over-reacted-and
iitJii-lititririlv in-aenvine-t"""n'ir of the license-'- such-
actlon should onry ue-iJi<en-where it is unquestionably rnandated

by the Public interest.

I believe that the appellant should be given one- other
oDDortunity to prove-ii"-"otti'i"u"s to 6perate these premises

;6fii;;t;-ana tB erimi""ti-ltt"-pnourems i"hich have caused it
i;';;;;;; a--irouute ;;;-i"-th"'p.ii. Jr the appellant.rails
i; ;;-;;; the respondint, of couise' nay DromDtlv lnstitute
disclplinary p"o"""ditgsi or take ai2proiriate-action h'hen the
]icensee once asar-n;;E;: ;;";;i oi-iti said license'

However , am convinced that such renewal should be nade

Ehrl'1 r:*in
liri"-"!t.{'rishment, cr. [oon Star. =]ng' I'-{9119
21tO, Item ri
Tov,'nshiP ,

T +6rn

Accordingly, it is, on this fOth day of May' 1p8O'

ORDERID that the action of the resPondent Municipal Board of
Alcoholic Beverage i;fi";1 oi-tr'"--citv of Passai-c-be- and- the
sarne is hereby """""i"a, - 9"a- tit" said- resoondent is hereby
directed to approve .ipiri'd;tji-applicati'on for renewal of its
said license for tne i'gZg-ao liceirie. terrn vhich said renewal
shall be made expressfi's"uieit to the follov"ing special
conditions:

1. the licensee shall employ special-police officers or
ofit""-i""""rty personief"wn'o shall- be on duty-froro
;;60-p;;:-f" 6r'"ii"! io adequatelv,and-properlv
ioii"i the business-operations of- the licensed premises;

to o""t "rrt 
knovm or reputed narcotics users or

iltdl,v"i'i-r;i;t- etie"i"-g or patronizing the sald
prenises ;

:ilil:'"i"' 
"i"6iE 

I i 
- 
ii, 

- 
ir,e 

-ife 
ci ar c onditi ons here inbelow

set forth, which wilf iiEri'io-u"""ii ttt" -i"YI:1^:.p:T?:i"*,?{

to prohlbit the congregation of
of ind in the imnediate vicinitY
and

2. ttre llcensee shall- discontinue the sale of-package
soods for oif-premfses conswrptlon after 1O:OO p'n';
ina lt ls further

oRDERED that ny Order to Show Cause dated June 29' 1979 be and

the sane 1s herebY vacated.

Dersons outside-of the said Premises;

JOSEPTI H. I"ERNER
DIRECTOR
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RICH-DEN KING HENRY ViII, INC.' 
T

t/a KING HENRY'S PUB v. MUNICIPAL
ibano or A.B.c. oF PAssArc )

)

APPEARANCES:

fA(J!; J.

irf rFTa.r nFaTqTn\
Il\ I l.lr_.! v!e-Y--.'

OAL DKT. No. ABC 2813-19
AGENCY DKT. NO. 4353

Tencza and KonoPka ' Esqs'
by t':icrraei A. Konopka, 

-Esq' for the lPPellant'.
Rich-Den'ii-"i ii."iy virr, -rnc' , t/a Nlng }ienry's Pub

RandolPh A. Newman' Esq",attorney f?t^l::!:ldt"t'
uuaicilal Board of Alcoholic Beverage conlror '
CitY of Passaic

BEFORE THE HONORABIE JOSEPH ROSA' JR' ' A'L'J':

This is an appeal fron an action of the )iunj'ci?al-
Board of Arcoholic i";;;;;; iontror of the citv of-Passaic'
(hereinaftet n""por,-a!t'il ,'"n" by Resolution and order iated
Jur'e 22, Ig'7 g, t"f"""6-lo t"''"*'the plenarlz retail consumptio::
license of Rich-pei-ii"f ntt)ty vrrr,- rnc' ' (hereinaf-'er Appel-
lant), license No."rioil:J-iit-oo:', for the vear-19?9-80' The

reasons for said d.;i;i i.r.-i.i forrh in a Resolution of the
iespondent which were as follows:

Past record of violence and/or lack of 
'

ability of licensee to carry on-opera-'ion
widi;'ti'" Eott""ity 5n a normal ' peaceful
and,/or ProPer manner as regards tlt-. q:?9--
and'weI?are of the conmunity sPecrtacar'ty
referring to (1' continued nulsancei lz'-
lack of lroper managementi (3' continued
existenci oi crininal' activity '

A hearinql was helil before the Respondelt B?1Id at
which ti.lne trre aroieslia'-i"""i"tion was adopted denying the

rene*af application of the Appellant'

on June 28, 1979, the APPellant filed a Notice and
Petition of Appeal with the oirector of the Division of Alco-
holic Beveragi- Control, state of Netr Jersey. On June 29, -1919,the Director of the Division of Alcoholic Beverage Control
issued an order to Show Cause extenCing the term of the APPeI-
lantr s plenary retail consumption license. pending the deter-
ninatioir of tire agpeal. The matter rdas then transmitted to
the office of Adrninistrative Law for deterrnination as a ccn-
tested case pursuant to N.J.S.A. 52:14F-I et seq.

In its APpeal, Apgellant contends that the action
of the Respondent was erroneous in that the deter:ninatj'on ltas
aga:nst th! weight of the evidence, was contraly to the deci-
sions of the Di;ision of Alcoho1ic Beverage Control, was con-
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trary to the Iaw, constituted an abuse of the' dj'scretronary
power of the nespondent goard' was arbitrary' capricious'
and unreasonaDre.

he 1d on *"1"1T; l"i r€t B#";"tH:";3i.::"91ffir'2 nll ;i''f l
aEii,,iiti iti,,. r,."-iiit; . 

- 
- ryl :::::. l;;i#;g,lt ;3;t 1;t 3;" 

= = 
-

il1 parties were given an oPPortunltl
examine witnessesl 

'i; l;t;;;;ipt 9f the Proceedi'ng' berow was

subnitted inasmuch t"-"J- "it""siapnic 
-iecbrd was taken at the

renewar healing. "nl!p"ial"i""3tiLtai il'ut th"t" $tas more than

sufficient arra .orp.ilnt evidence -t"-""pp"tt its Resolution and

asks that tr'," a""i5i'Ii-ti"-*tE*"iue aitirmea' Rerevant testr-
mony sras as follows:

Testifying initiall1'-on behalf of the -Respondent 
lias

Patrolman-D"t."tii"tniiiiiE-w;ritck' a member of the Passarc

potice Departrnent";";';i;;-v;t' ; ' 11" last three of which he

has been a aetective and a inernbe r of the city's vice squad'

Be testified that:

He has hac cause to- enter the Ki.ng ne11v- 
-vTtr^ 

rub' (i^€rer:')-

a!-.er King ttenry'sil on a nr:rnber of. Et-c-ijoits sin-ce the rnidile cf

1978. A nunber "i'iit"t" 
o""""io"t have been as Part of investi-

qations which were attenPting to o"tot"t narcotits-activitie s

!t trre ravern. 6r, io*" bt tiese visits, h9,s?ut P:"91-t-l who he

had knqwn "" ,r.t"oti""-oiEr=, as Pationi of King ilenry's' on

one occasio" t'" "iitita-lr'e ri'e"'"-tolt-i"a sr:relied the odor of

marijuana. n" nt"-i"-"tf''ti "t"""io"""'ttt" 
the Patlons drinking

alcoholic O".r.r.i!"-or,-i-i.-=iat*afX'inmeaiately in front of the

taveln, and has 3!!"-=ot"-oi-ii't"" piGont trarlss-passers-by'
During the perioi igza-ig' he obserled the initial contacts

for narcoti." ttl 'll"iiin! 
-lir".pLti"-ti King Henrvrs with the

ultimate aears aii-I;;;;;; ."Gii,"tiig-"rt"'f,"t". 
-He.recalled

that he hail been in-6;-;;";; aurinq'ttte 19?8-?9 period apProx-

inately ten tirnes]' o"-trttit-occaslois ' there was usually a

barmaid in charge '
Be knew the licensee but never saw him Present on

tbe Premises when he entered'

tle feels that under the prior management there btas

"no control exercisedr " over the establishment and rt was a

deirirnent to the City'of Passaic' On some occasions' he saw

;t-;;;--b;;;ring u-otheJ intr'e prrblic parkins 1ot adjacent to
the Prenises.

under cross-exarnination ' the officer adnitted that
he has """t 

,r"t"oli"-"""t" ind deilers not onfy in this taveln'
but ln others i."'iiI iitv-"i--iuiiaic, and_admitted.that to his
knowledge ,ro ttt""ii t'it''e "ttet 

been rnade for nalcotics activi-
ties inside tite i"tEtn. He furthe! admitted that even though
r."-"." p"i.o"s aii"ii"i "uisiat the tavern' he never made any

arrests for it. -rii"-pitr""s on these occaions went back into
the tavern to tiniih lfr.ii ati"xs when they were leguestei to
do so by the officer.
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He adnitted that he conducted a srirveillance of tre
tavern for two weeks in the month of. 1979 in an attenPt tc
uncover narcotics activity but no arrests were made or no
warrants issued as the result of this surveillance.

lie saw harassment of passers-by on at least four
or five cccasions but did not make any arrests as a result of
same. He did instruct the bamaid about the situation outsiie
the tavern and asked her to keeP the Pat=ons unde! control.
The Officer also aCmitted that during the thlee years since
the present licensee took control, he has never maie an ar=est
at this tavern. He afso stated that, to his knowfedge, no
arrests have ever been made on the premises for A.B.C. viola-
tions, nor has the establishrnent ever been warned or cited
for violations of any A.B.C. rule or regulation.

The next witness on behalf of the ResPondent was
a Ptl. Phillip Creo' a rnember of the Passaic Police DePartment
fo! the past twelve years. He testified that:

He has been to the King Henry Pub on a nunber c:
occasions and on some of these occasions has seen Patrons
drinking alcoholic beverages in front of the tavern. on some
of these, he has heard "sexual remarks" made to female Passers-
by. He has also broken up fights outside the tavern which,
aiter investigation it wal learned, had initiated inside the
tavern.' He, on one occasion, had a Patron teIl hirn that he had
his rncney stolen by an alleged Prostitute inside of the taverr'
but the patron did not wish to nake a complaint about the mat'.er.
In his opinion, the tavern can "do no justice to the neighbor-
hood. "

Under cross-exarnination the officer admitted that
although he had seen drinking taking Place outside of the
premis6s on a number of occasions' he had made only two or
ihree arr."ts for sane. Ee also stated that he clid not know
rvho had made the calls for police assistance on the other
occasions when he was present in the tavern and stated that
it could very well have been the ovtners themselves' The
Officer alsoi acknowledged that even though on any Particular
night when he has been-in the tavern he has seen at least
twEnty known narcotics users at the bar, he has never made
a narcotics arrest in King Henry's.

Testifying on behalf of the ApPellant was Dennis
occhiuzzo, who was a shareholder in the Parent corPorataon
of iing Henryrs at the time of the incidents cornplained of'
He testified that:

tle is not Presently affiliated ll-eny manner-with
xing Henry's. ourini the Pe;iod ituly 1, 1978 - June 30, !9i9'
he ias a -35 percent itraretrotder in the Parent corPoration,he 6as a -35 percent itraretr6tder in the Parent corPoration,
and the remaining 55 Percent of the shares were.owneg by an
Alice Tikijian. -The Lorporation acquired the King llenry
in early 1927 ana during-this initial period.of time.he sPent
nanl' hoirrs at the bar in.a supervisory caPacity.' After a
:.:iod of tj$e, he acquired ai interelt in another tavern in
irr.-iiti-"iJ.i"ii., ind ernployed a floor manager to supervise
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the day-to-day running-of King.Henry's' His other tavern h'as

in the inure6iate'"iEiiit' of iing HEnry's, anC.if_any--problen
arose at King uenry;s he'stated i:rat i! was only a few'minutes
until he arrived't'i,.i"l- ourins his period ?f 911:I:liP' h'
never recei*rea ""i".tii"i."g,-.iil't"r 

fr-orir the ResPondent o! the
Division of Alcoholic Beverage Control' regarding-, !l:-:"nd""t
of the taveln, nor was he ever charged with any vlolatlons'
He stated that no arlests were eve! made in King Henry's while
he was inside of 'd;-;;;;t"'--ll" claimed that h' had instructed
;;"";;p1;t;;; ;h.i to do if there was anv troubre.inside the
;;;";;-.rr& no* he wished the tavern to be oPerated'

Under cross-exa$ination, Mr' Occhiuzzo stated that
although ne ,r"tei-ii; ;;t -r''g aciit'ities at King Henrv's' he

knew tthat type oi peopfe'the iatrons were' He stated that he

hinself had never seen PeoPLe orrnxing outside the tavern'
He also a&nitted that there was a period during the years
19?8-?9 when therJ 

-*.s-i-proUlen with the tavern' due to the
iype of clientele which patronized it'

The next witness on behalf of the APPellant uas

Richard tikijianl the son of the.rna'ioritv shareholder' Alice
Tikijian. ri" "tlted-ttit "itttt 

the-depaiture of Mr' occhiuzzo'
he has gone to tirJ-t"""i" ot' an a1*ost nightly fa3|s in an

effort to keeP tte tivern operating in an acceptabl'e manner'
He stated that he has never seen anyone drinking -on the street
j' front of the tavern and he has given specific instructions
to the tavernrs employees as to whet to do if they notice it'
The ernployees are llso under specific instructions to call the
Passaii City nolice in case of any disturbance at the tavern'
He further itated that Prior to the renewal hearing, he was not
aware of any charges aglinst the bar, and he hirnself has never
seen any of -the incidents testified to by the officers'

Afte! this oral testimony was offered, the Parties
submitted written su$nations on behalf of their respective
positions.

After having observed the Cemeanor of alf the witnesses 
'having considered the entire recorii, including the testimony and

exhibits subrnitted after the hearing, together with the a!gu-
rnents of counsel , f FIND:

1. Appellant is the holCer of plenarl'-letail
consumption license No. 160?-33-116-001 for
prenises known as the King Benry VIII .Pub, which
is located at ? Henry Street in the City of
Passaicr in Passaic County, New Jersey.

The principal shareholder of Rich-Den King
tlenry vfff, I^c. ' t/a the King Henry VIII Pub,
is Alice Tikijian.
Bhe King Henry vfII Pr:b is located in a Censely
populated area of Passaic.

3.
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4.

6.
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On various occasions during the license period
19?8-?9, the rnenbers of the Passaic Police
Department observed Patrons of the King Henry VIIf
puL drinking alcoholJ.c beverages on the side-
walk in front of the tavern.

on various occasions during the license year
Lg78-19, members of the Passaic Police DePar+-ment
heard patrons of ttre King Henry vIfI Inc' Pub,
uho weie congregating in front of the tavern'
harass various passers-by.

At various times in the 1978-79 license year'
rnernbers of the Passaic Polj.ce DePartment have
seen known narcotics users frequenting the
King Henry VIII Inc. Pub.

In the L978-79 license year, the general manager
of the tavern and the 35 percent shareholder of
the Parent corporation was a Dennis Occhiuzzo'

Mr. Occhiuzzo is not presently affiliated with
the Rich-Den King HenrY VIII Inc.

No arrests have been rnade inside of the King
Henry vIfI Inc. Pub as a result of nalcotics
activity.
Some arrests have been made in front of
the King Henry VIII Inc. Pub as a result of
the public consu.rnption of alcoholic beverages'

8.

11. The King Henry VIII Inc. Pub receiveC no notice
of any lendi'ng non-renewal action by tle Board
of llioirolic ieverage control of the City of
Passaic.

12. The conduct at the King Henry VIII Inc' Pub
has improved since the deParture of Dennis Occhiuzzo'

Based on the foregoing, I CONCLUDE that the ResPonient
has .rt sustained its actioi by-a FiEF6iEEEnce of the legal
and credible evidence.

In the Present matter, there is no stenographic record
of the hearing beiow and therefore the issue of this appeal is
-i^'r-'- the e;idence herein justifies the action of the Board
in refusing to renew the APPellant's
v. )::',r3rk , Bul letin I14 8 , Itern 2 .

In analyzing the testimony, it would
state the applicable principles Pertinent to a
L^---a

license. Cf. Nordco Inc.

be helpful to
de termi. nat ion
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A liguor license is a privil.g", .td no person is
entitled to a liquor license, as a natter of 1?w. Faul' v'
cloucester countv , 50 N.J.l,. seS (8. & A. 1888). oiEffianted,

-------_------
rt rs merery a Eenporar!-permit or privilege, Ug3?3-I-:-9eYi99L'ig,
15 N.J. 498, 505 (1954), which is, however, Protected agalnst
arbiEary revocation, suspension, or refusal to renel^t. The
i.i= c".'Inc., v. the goaid of Co4rllssioqers of Atlantic-dty,

The granting or denial of an alcoholic beverage
Iicense rests iithin fhe sound discletion of the local issuing
intnotity. The local issuing authority is vested with a high
i"=lo"=i6i:.ity and wide discietion, ana is to have as its prin-
cipil guide iir issuing liquor licenses the Public- interest ' -N.3.4.i. 33:1-19, 24.- se6 also Rajah LiguorE lL-livi:ion of
iiftoffi"-i"""iii" control, 33 N@ss)

, 38 U. 484 (L962)

"The governmental Power extensively to suPervise
' the conduct of the liguor business and to conllne

the conduct of that business to reputable licensees
who will manage it in a reputable manner has
uniformly been accorCed broaC and liberal j udj.-
cial support." In Re 17 Club, fnc., 25 N.J.
super. 12, 5z (Affi a1s6T
ZiEFennan v. Driscol1, 133 N.J.L. 586 (Sup.
ffi
In arriving at a determinatj.on, it should be noted

that the burden of establishing that the action of the loca1
issuing authority rras erroneous and should be reversed rests
with ttre Appellant. N.J.A.C. 13:2-17.5. Unde! the settled
aut::ority, the rnunicilEiliEffi grant or denial of an appli-
cat:on will stand so long as its exercise of j udginent and
discretion was reasonable and founded in law. Fanlrood v. Rocco,
33 N.J. 404 (1960) . The local authorityrs exerffiE-ET-EIEr-
cr eEf5n will be accepted absent a clear abuse or unreasonable
or arbitrary exercise of dj.scretion. Lyons Farm Tavern Inc.
v. Newark, 55 N.J. 292 (L970r, and Nordco Inc. v. Stale, 43
!.e;-S"p.:. 2?-(App. Div. 1957).

fn the present matter, the local authority decided
nct !o renew Appellantrs liquor license on the ground that this
tavern had become a "trouble spot." Confirmation of this was
fou"':d by the local board in the testimony of the henibers of
the Passaic County Police Department who testified to certain
conditions which they believed existed both within and outside
c.! ",1--e tavern.

"It .is well establisheil that a licensee is
responsible for conditions and incidents
that exist both inside and outside the
premises which are causeil by its patrons. "
ficFaddenrs Lounqe v. Division of llco{oLic
Beveraqe Control 33 N.J. Super. 5L, 52
TATj--tr. Te-sTt'. seE-Ers-!S4.319= t'.
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, Bulletin 20?2, Iten-T r Parkins
Bulletin 2083, Item 2.

The denial of the right to continue the operation
of a licensed premises, that is, the revocatj.on or non-renewal
of a license presents a most severe penalty that may be imposed
upon the licensee. The local board herein chose non-renewal
based on the nwrber of unspecified incidents involving congre-
gation of patrons in the area irnnediately in front of the licen-
see's prernises and the charaeter of some of the tavernrs patrons.

I FIND this to be manifestly reasonable. It has been
generally EEitFhat the exercise of the power to overturn the
decision of non-renewal on the part of the local board by the
Director, will be applieit only when the sanction of non-renewal
is rnanifestJ.y unreasonable. Cf. Sventi and Wilson, fnc. v.
Point Pleasant Beac!, Bulletin 1930, Itern No. 1, and pom Bon,Inc. v. CIif f sii,e -ark, Bulletin 1997, Item 1.

- The guestion herein therefore becomes should a licen_see who has on a number of unspecified occasions failed to con-trol his patrons and who has some undesirable patrons be penal_ized when it;has made reasonable efforts by cailing the licallaw enforcement authorities. cf. rshmal vl oivisi.6n of Alco-@,ssN.J.34m.state, Tru.,r. su!?il-277 (E;;N. J . super. (App. Div. 1917r.

It appeatrs in the present matter that many of theproblens emanated from the location of the licensed premises,
and the management of the premises by a Dennis Occhiirzzo whois no longer affiliated with the lic;nse.

It shouLd also be noted that throughout the unspeci._fied instances complained of by the members 5t tne 1ocal !o1ice,thete wele very few arrests made for the instances complainedof. There has never been an arrest for narcotics r vioiationinside the tavern and only trdo or three arrests mace for drink-ing in public or harassme;t of passers-by.

I therefore F fl\ID and CONCLUDE that the local board
abus ed i t s-d i s cre t ion . lli--not renEw-fn!-Th. I t.r,iry r. i" i i - 

" 
o"-sumption license of Rich-Den King Heiry vfII, In;., and FINDtbat non-renewal was unreasonable.

I further FIND and CONCLUDE that in the present matter
? Tole sa-.Tsfactory lETedure-oFTEE Boari. wouid i:ave been roinitiate_a disciplinary proceeding on a specific charge and tosuspend for a perioil of tfune on an adjuCilatecl record ratherthan to base refusal to renew on a noi-notice basis.

I therefore CONCTUDE that the Appellant has sustainedits burden-of establisffi-Tr-at the actioi:-of the local issuingauthority was erroneous and should be reversed and it is accord-inSlL_9MIEs tha! the action of the 1ocal issuing auth-ritybe REVERSED and the local issuing authority is HEREBY ORDERED:c iEiGTEie gle!?ry retait .";air;ai;;-ri'"."""-ffi"".fcr ::re 1979-80 license year.
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the

fhis recommended decision rnay be affirmed, nodified
or reiected by the head of a$enclr Joseph w' Lerner-, Director
of th6 Division of Alcoholic Beverage Control' who by J'aw ls

"ip"""r.E 
io rnaXe a final decision in this matter. Ilowever, if

ttri treaa of the agency does not so act in forty-five. (45) days
a"a "ni.ss such time -lirnit is othetatise extended' this recom-
,J"a.a-a""iiion shall become a final decision in accordance with
N.J.S.A.52:l4B-10.

I IIEREBY FfI,E with the Director of the Division of
Alcoholic ffia-frmrol. ,toseph W. I,elner, ny Initial De-
Ji"ion in this mitter alla ine relord in these proc-eedings.

2. DISCIPLINARY PROCEEDINGS . LICENSEE GUILTY OF SAIE OF ALCOHOI'IC BEVMAGES

TO A MTNOR 17 YEARS OF AGE - LICENSE SUSPENDD FOR 15 DAYS.

In the Matter of Disciplinary )
Proceedings against )

Million Bucksr Inc. )t/a saw Mi11_. 
51807 Boardwalk

Seaside Park, N.J. 08752

)
iiolder of Plenary Retall Co!- )

""rptf on Llcense- 1 527 -11-006-
OO3'issued bY the MaYor and
Borough Council of the Borougn 1of Seaside Park. )

I'finters,
Mart Vaarsi t

Divislon.

avid
Attorneys for the
Deputy-AttorneY

S. Piltzer & Nestor A.
Llcensee.

General, APPearing forEsq.,
Esq. ,

BY TT{E DIRECTOR:

Ihe Heater has filed the followlng report herein:

HEARER.'S REPORT

Llcensee pleaded ilnot gulltyil to the followlng charge:

On wednesday, August 25r- 1977, you 6o1d.'
;"";t;a b6rrvErea and allowed' pernit-
I"l'atta-""fiereit the sa1e, service and
iiii"d""-"i-an alcoholic 6everage,- dlrectly
or-inAiiectly, !o a Person und-e-r the- age
of eighteen (18) yearsr vlz. r lurcnae{-L't
i-""-i7-i"a ailo*e'd, peimltted and -sufferedif," "o"".-ption 

of'sirch alcohol-ic.beverage
t"-t""ii-p"'"son ln and upon your llcensed

"ie.rs6"i-in-vroratron 
-ot nirre 1 of State

F.egrrlatlon No. 20.
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MichaelL.,agelTonthedateallegedherein'testifiedin
"lrppo"l-of 

trre iivision.charge-th-at, on that date' accompanied
Uy-iiquaint"o""il'he entered-the Li6ensed premises (located on

the Boardwalk ln Seaside Park ) and asked the bartender for a
Uler. 

- 
Upon being questioned 6oncerning his age, Michael

f'rnisheh frtrn wfin'borrowed identificaEion. Fe'paid f_or and
was served the beer drawn froro a tap in a paper cup' He then
walked away from the bar.

Upon belng questioned vrhether he consr:med -any of..the beer
he testified, ily;;;-i-tiirtt rr""e taken a -sip o{ ti:at." (T-6-22)'
Then the Uouncei (iAentiiiea as Joseph Pulvano) approached the
minor and asked him for ldentification. lihen he courct not
produce l-t because he had returned lt to his acquaintancet
the bouncer seized the beer and threw it in a garbage can'

Michael explained that he walked out onto the boardwalk
and, not seeing- the bouncer, we!! back to the licensed prenises
Jn-if.e-Uoardwaik, inside th6 yel1ow l-ine delineating a boundary
of the licensed ]iremises, and- chatted with acquaintances' One
a-quai.ntance purihased a'beer for hlm,- upon_ being confronted
bv'ABC aaents- he threw the beer into the garbage can' Upon
ti,iiU-q"E"tioned as to whether he had conEumed any of the second
beeri liichael replied' rrl donrt really think I did . . 'rr(r-e-r r ;.

On cross-examination, Michael testifie$r nlrlL state that
f did not drink that flrst beer.n (f-11-'15)-

The wi-tness conceded that he informed Rrlvano and a l"ir '
Winters on October 5, 1977 (the occasion of the Mwticipal Court
Hearing) that he did'not drink any of the flrst beer.

At the tine Michael was approached by the agents he vas
surrounded by nany persons drinking fron the same ty-pe paper
cuPs held bY hin.

ABC .Agent G testlfiect that, acconpalied^by Agent^E' l-rl
vfsitea-tfrE licensed premises on the night of- August-z5, 1977.
HE described the prenises as fronting on the boardwaLk, serv.ing
ioti arint<s, aLcoholic beverages and-providing fast. food, service.
a-vJfio.' fiie extendl along tfie boardivalk appioxirnately ten (10)
or-fifteen (15) feet fron the front of thg pr-ernlses- He.ob-
served two roales patrolling the area inside the yeuow.ll-ne'
lfler natcing obse'rvations 5f patrons yho appeared to hln to be
ninors, fre EnA Agent H contacted, the local police department'
fwo-poiic" offlcErs responded, one acconpanied Agent G and the
other, Agent H l-n checking ages.

Aeent G explained that he obserrred M-lnslde the-ye11orv
llne rEonsunlng a gLass contalnlng bee-rr] (l-29-5 to 6)-.- He
aia not-oUservE tnE tate or senriEe of th6 beverage. He approached
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Michaelandduringthecourseofquestj'oning.hiPrelativeto
iii; ;;. Michael ilaced the cup containing the.beer it-? 

-
ii"UrE"'."tr-roiii"tr was alongsid-e Michael. Agent. G_imnediately
ietriSved the cup fron the garbage can. Ultimatefy, the 

-
ionlents of the iup were p1dced in an evidence bottle and
i"ijri{i"a-io the Division-Chenist. The Cheroist's Report - -

:.naicatea that the contents were aI alcoho1lc beverager which
was received ln evidence.

On cross-examlnation ' Agent G testified that in order
to approach M he had to m6l<e-tri s way through a- group of people'
i; ;;;;rv;d M put the cup to his.lils, t'a couple of secondsrr'
i;" i"* i""onasi' (t-65-B;- T-55-1O), take a drink and make a
swallowing notion.

Glen Hermings, who, on the date in -question, was employed
as an ABC agent ;nd, at'the date of the hearing.was emPloyed
ui " 

p6ri"""officer, participated in the subj,e_ct investigation
rittr ieent C. He t6stified ttrat he observed M drinking a
irE"ut.E"--f"orn a plastic cup which appeared to be beer' Later
["'"ta-aeE"i G cbntacted tire 1oca1 police--departm.ent' Subse-
quentlv.-he observed Agent G questioning- M "!at 

thereupon,
rejoin-ed rrim. Agent G handed Hennings the aforenentj.oned cup
l"[en fron M whi;h was subroitted to the Division Chemist and
proven to contain beer.

On cross-examination, Hennings asserted that, after -he and
Aaent G nade observations'of the fatronage, tfrey suruooned. the
15ca1 police. Police officers responded to the call and ne
and Ae-ent G returned to ihe subJeci prenlses after an interval

"i-tiif,-(io) tinutes. Prior to igayfng to sunrnon the pol-ice'
h; i;A dui6rvea M hotaing a cup fi1led with J1eu1a 

rralmost full
to the top.rt Neither he nor Agent G seized the beverage lnen'
i; G; iliting's belief that t[e cup that M was holding contained
the same beveiage that was later seized.

Hennings e:rplalned that, upon his return to the premises'
he obienred"l,l hoidlne a cup 6f -beer standing with Agent G and
a pofice officer on Ehe bo-ardwalk inside the ye1l-ow 1ine,-but
."[iia"-oi-l[e itructure or bgilding-where1n the bar was located.
i"-"o"ii"""a-io tire-6ar aiea, checkEd sone patrons and approx-
;;.i;1; iiri""n (15) ninutes later he reJoined-Ag-ert G'..At
that tine Agent G was holding a cup in his hancl ' M wasn'T'

In defense of the charge, Joseph Pulvarlot egnloyg$ by. the
licenJee as lts Assiatant t"tEnager, testtfied that, while-.check-
ins IDrs of patrons-insidg the-yeilow line he observed Michael

"rE 
. corp*ion each holding iltiro fu]I beers.l lviLchaelrs beer

was seized and. dlscarded uhe:n he couldnt t produce a pictlre ID
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and was tol-d to Leave the prenises. At the 1ocal M:nicipal
Court j-n October 1977, he heard Michael state that he did not
consune any portion of that drink before it was seized by
hin.

fn arriving at a determination of the guilt or irueocence
of the licensee, I obserwe that the charge preferred agai-nst
it reads, ItOn l{ednesday, August 25, 1977, you so1d, served and
delivered and allowed the sa1e. service and deliverv of an
mffiTF beverage . . . and air6iie-dllermitffitsuffered the
consumption of such alcoholic beverage-. (Unpttasis .A.dded)
fr-EoiFon of Rule 1 of State Regulation tlo. Zb.") (Now
N.J.L.C. 1122-21.1).

Assuming, arguendo, but not conceding that the Divislon
has not proven the consumption of the alcoholic beverage as
contended by the licensee because of the contradictory state-
ments made by the ninor, I find the minor?s testiroony to the
effect that he was served a beer upon the production of a bor-
rowed ldentification not only credible, but a1so, unchallenged
and inculpatory of the licensee.

My examination and analysis of the cited rule generates no
doubt that there was a deliverv of an afcoholic beveraae to thewas a deliverv of an al-coholic beveraae to the

nsee. as charsed. N.J.S.A. 1321-1(w) definesminor by the lj-censee, Effi!?ged. N.J.S.A. 3321-1(w)-deflnesnsaler (as applicable herein) as: rrEvery deliverv of an alcoholic
beveraEd otn'eiwl se than bv purely EratuitoilF:FtG . . . deliver-beverage otherwise than by purely gratuitous 'f,iTIE . . . deliver-
ing foi value . . . and the gratuitous deliverv or gift of anying for value . . and the gratuir.ng for value . . . and. lne gralu].lous oetlvery or g1r
a16oholic beverage by any li6ensee.' (ffiFfrET3 Added)

fherefore, the mere delivery of the aLcoholic beverage sans
proof of consumption is s.rfficieit to base a finding of guil-
The subsequent confiscation of the alcohollc beverage nay be
considered a nitigating circunstance, however, it does not annul
or void the prior delivery.

As the court stated in Sportsman IOO v. Bd. of Comrrs of
Tor,rrn of Nutlev, 42 N.J. Supe

Courts cannot ascribe to the litera1
inport of the phraseology of the statute
a broadly inflated circumference 1n an
adminlstrative discipllnary prosecutlon
r,rhere the comlnon Judictal reallzation ls
that ttre prevention of sales of Lntoxics-
ting Llquor . . . not only Justifies but
necessitates the nost rlgid control.
Hudson BerEen Countv Retail Liquor Stores
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it is further reconmenited that the
fifteen (1!) days.

After carefully considering all of.the evidence-ploduced
frerefn-ani iire-appf"icable 1aw, I an- satisfied' a!9. flld. 3s
ii-ii"I, -{ir.f ttte' bivi;ion has' establisheil the- guilt. of the
ii-"E"J6"--iv-a iair preponaer"nce of tbe credlble evi-dence,
i;d;;e, -by"clear 

""tr-95""i""in! 
e"iaence' rt is, -accordlnglv'

"."oror6na',ea 
that the iicenlee 5e found guilty as charged.

CONCLUSIONS AND ORDER

Written D<ceptions to the Hearerrs Report -were filed by
thelicenseeandwrittenAnswersweresubr0ittecitheretobyiil; t;;ntt atiorney General representing the Division'

In lts Bcceptions, the llcensee asserts that the facts
sub judice constituter'at best' a I'technical violation" and
ffi fiF"o"rafiy suUJ6ct to Dlvision -charges. In,the Answers
filedthereto,-speclficrebuttafoftheseargulDentsuereao-
vanced.

As correctLy founct by the Hearerr- there was a |tsalerr to
tfre ninor-at the'time of f,elivery by the llcensee to the ninor.
N;i.illi:- zlit-it"1. This 1s not- a irtechnica:L'r violation as
;;;;i;a 6f-tr,e iiiense.. rhe subsesuent dillgence of .the,
fi"i""." ii: confiscatlng the beverage-constitutes a mitigating
i.Ji-"-r,-t"i cannot iuiiify a dismisEal of the charges on the
nerits.

,.. #311il"8Til"*Tt *#"t?:lry sEHj:": iii!E;ii":Hl'
;;i ;; d;;iA;d, because'r Lrn satiilfed fron.nv review 9f lhe

"I"o"a.-tfr"t 
u;re abllity to thwart the first saLe was baslc-'riii-i6.friii""J. *itnril the sane area that the licensee's

Ei;lot;;-;nriiiatea the nlnor's flrst a1coho11c beverage'
tfri sZgoe nlnor yras able to consunte an a1cohol1c beverage on a
i'6io"a o"E"iion srroriry thereafter. only the presence and
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action of Division agents prevented further consunptlon- by
this rninor. fne preFerment of a charge on the first delivery
and sale lvas Proper.

I re.iect the Exceptions of appellant and f shall suspend
trte ricenEe-io" iiri""it (t:) days-6n the charge herein'

Having carefully considered the entire record herein'
includine Ehe tr"nsciipt of the testiloony, the exhibits'
iii;-;;i;E";';G;{i;;-;r ihe licensee, tL6 Hearer'!s Report'
iil; ;;iii;; nxceptlons-iilea uy the licensee and the written
lii""!i,"-""Uritteb tyrereto on bbhalf o! the Division' I- concur
iri-irr-"-ri"[ings ana-rLcomrnendations of the Hearer, as here-
i"r"i;" iuppieilented,-ana adopt same as ny conclusions herein.

Accordingly, it is, on this pth day of June, 1980,

ORDERED that Plenary Retail Consurnption License -No-' 
1527-

r -oo-ei -*ooj-i" iii"a d 
- {G . 

r'r Jg91- ?na Bor.oueh c ounc iI of the
Boroush of seaside F.tii-to-!tir11on Bucksl It'".,.t/.u saw lri11
iXi'-iiJti"";-i807 Boardwalk, Seaside Park be and' the same

i!'ir5i"tv-iu"pettd.a ror the' balance of its term,viz.'^gid;-
;ight-,-]i.,";fbitt, cotnencing 2:oO a.m., Monday, Jpne 21, 1980;
and it is further

ORDERED tha? any renewal of the sald license whlclt 4?y
ue eranl"d- be and tLe sane is hereby suspended rlntil 2:O0 a.m.,
TueEday, JulY 8' 1980. 

A
2,o=t-s'r2*t.4or\- .',
Ittot"##ar8flo

a "l


