Hamilton Law Print, IS Barclay St, N. Y. Tel. S57S Cort.

New Jersey Conrt of Ervors an Appeals.

Andr ew Albri ght ,

Plaintiff in Error,

vs- On Writ of

Susse x County Lake and Park
Commission, etal.,

Defendants in Error.

Brief for Defendants in Error.

The Act ®f the Legislature, the constitutionality
of which is challenged by the plaintiff in error, is
modeled upon the frame of the Act entitled, “ An
Act to Establish Parks in Certain Counties of this
State,” approved March 5, 1895 (Laws of 1895, page
169), known as the “ Essex Park Bill.” Several of
the reasons assigned by the prosecutor are similar
to the objections urged against the constitutionality
of the Essex Park Bill and disposed of by the
judgment of this Court in the case decidedMay 2,
1903 (not yet reported).

As I understand it, that case held that the Park
Act was not unconstitutional by reason of the fact
that it directed the election under the referendum
clause to be held “ at the next election wherein the
people of the county are authorized to vote for

local officers”; the opinion of the Court being in



that case, as was the opinion of the Supreme Court
in this case, “ that with respect to imposing a duty
upon the County Clerk and election officers to pre
pare for and hold an election, the effect of the Act
is immediate and imperative, and the duty con-
tinues until it is performed; that it is not essential
that the question shall have been submitted at the
election held next after the passage of the Act, the
referendum clause being mandatory in so far as it
directs that the Act shall be submitted to a popular
vote substantially in the method prescribed, but
directory with respect to the time of such submis-
sion.”

The prosecutor filed no reason and made no
objection in the court below as to the constitution-
ality of the provision of the Act in question requir-
ing the commissioners to be appointed by a Justice
of the Supreme Court; hence that question cannot

be raised upon this argument.

The object of the Act is sufficiently
expressed in the title.

The principal purpose of the Act was to acquire
for public use the right of fishing in fresh water
lakes, and the use of lands adjoining thereto, and,
as incidental to such acquirement, to regulate the
same.

The creation of a corporation to assist in effect-
uating the principal purpose of the statute is a
mere incidental provision forming a part of the
machinery by which the purpose of the act is car-
ried into effect. The same may be said as to the
provisions of the act which define the powers of
the Commissioners, all of which are ordinary and
usual and adapted to the object which the Legisla-
ture had in view.



The title of the bill is more comprehensive than
that of the statute relative to public parks, and, in
view of the large degree of generality permitted
under the decisions of this Court in the expression,
by their title, of the objects of statutes, it seems
unnecessary to dwell particularly upon this objec-

II. 7

The Act, being* one regelating® the
internal affairs of counties, is g¥en
eral, and not local or special.

The plaintiff in error criticises the act because it
does not apply to all counties, but only to such as
contain within their limits fresh water lakes over
one hundred acres in area.

The classification adopted is neither artificial,
illusory, nor shifting, but is reasonable, substantial,
and natural. It would be an unreasonable exercise
of legislative authority to extend a provision of
this kind to counties which do not possess fresh
water lakes of adequate size to afford in a reason
able manner public privileges of fishing. The
Legislature considered that a lake exceeding in
area one hundred acres was necessary to justify
the establishment of a county lake and park com-
mission, and the purchase or condemnation of fish-
ing rights for public use. The classification com
mends itself as wise and judicious, and is one
which ought to be, on precedent and principle, sus-
tained. The object of this classification was not
to embrace counties which, from natural reasons,
ought not to be embraced, or to exclude those
which, from natural reasons, ought to be embraced,
but to include all having the same natural, sub-
stantial characteristics in respect to the objects of
the act and the purposes to be accomplished
thereby. If the act had used the natural features
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referred to as a basis for classification in an attempt
to regulate the number of chosen freeholders or the
manner of their election, of course the classifica-
tion would have been bad, because it would not
have included all the counties similarly situated
with respect to the very object of the law ; but this
act does include all counties similarly situated in
respect to the thing to be effected, namely, the
acquirement of the right of fishing for public use.

It is admitted that nine of the twenty one coun-
ties of the Stater have lakes and ponds over one
hundred acres in area. These counties differ in
population and other characteristics, but they are all
similar in this respect— namely, that they all pos-
sess fresh water lakes of an area which, in the
judgment of the Legislature, would render it rea-
sonable and proper to establish therein the right
of public fishing under the methods provided by
this act; such classification certainly meets all the

requirements of the Constitution.

I1I.

It is further objected tbat the right
of fishing in fresh water lakes in the
State of New dJersey is a private
right, and not a public use.

This is undoubtedly a correct statement of the
law. Had it been otherwise, it would not have
been necessary to pass this act. The very object
of the act is to transform private rights into public
rights, open to all the citizens of the State.

There could be no doubt of the validity of an act
which authorized the acquisition of the entire prop-
erty in a lake, including the land under water and
the right of fishing therein for public use; and as
the right to take all implies the right to take a



part, it follows that the acquisition of the right of
free public fishery in a particular lake is a just and
proper exercise of the legislative power, and the
right of eminent domain may be exercised to ac-
quire such privilege by condemnation.

The act does not differ in principle from those
which authorize the establishment of public parks,
in which are provided conveniences for public
amusements, such as rowing, cricket, baseball, foot-
ball, etc.; nor does it differ in principle from the
establishment of public libraries, reading rooms,
gymnasiums, or public swimming baths. Health-
ful outdoor exercise is quite as much an object to be
encouiaged by public authority as mental exercise
and study.

As to the objection that the power to exercise the
right of eminent domain given by the act is an un-
constitutional provision, it may be said in passing
that this is only an incidental means of carrying out
the purposes of the law. The right of public fish-
ery may be acquired by the commissioners by grant
or purchase, and it may never be necessary to exer-
cise the power of eminent domain. Such objection
cannot be raised by this prosecutor at this time, even
if it would avail him, which we deny, if raised at a
proper time.

The counsel for the prosecutor suggests that this
nglit of fishery is not a public use, because each

sherman has a right to take away the fish that he

catches; but it is impossible to see how this circum-

affirmedUdgment °f th® Supreme Court should be

GRIGGS & HARDING,

Counsel for Defendants in Error.
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appeéndix to Brief of Defendant in

Error.

Reply to the point raised for the first time in
the argument before this court, with reference
to the effect of the lancuage of the pl'u\'isn n
Section 2 of the act.

First. The proviso at the end of Section 2
does not regulate oraffect inany way the stand-
ard of classification contained in Section 1.

The act applies to all counties having fresh
water lakes having an area exceeding one hun-
dred acres, without recard to the use to which
.\ll'(‘l\ |;ll\'l‘.\' are now !.[11.

l.h‘.l'l'”\'i\‘);ll the end of Section 2 applies to
lakes, not to counties, and limits merely the
IN.)\\""“I‘ the commission, so that it shall not
divert lakes already devoted to one public use
Wanother public use. This proviso will not
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Reply to the point raised for the first time in
the argument before this court, with reference
to the effect of the language of the proviso in
Section 2 of the act.

First. The proviso at the end of Section 2
does not regulate or affect in any way the stand-
ard of classification contained in Secf;on 1.

The &L applies to all QUIIEIES having fresh
water lakes having"an area exceeding one hun-
dred acres, without regard to the use to which
such lakes are now put.

The proviso at the end of Section 2 applies to
_ZalGS,not to counties, and limits merely the
power of the commission, so that it shall not
divert lakes already devoted to one public use

to another public use. This proviso will not



come into operation until the commission is con-
stituted in any county, and then it will operate
as a limitalion upon their powers as conferred
in the preceding part of Section 2.

The exception or limitation in this proviso is
a proper one, the reasons of which are obvious,
and have nothing to do with the subject of clas-
sification.

. It was not essential that the commission
should be given power to take all 1akes in the
county ;the legislature had a right and it was
its duty in such instances as this, to exempt cer-
tain lakes.

But in classifying the aartiesit could properly
adopt the standard of the existence of lakes of
a certain area, and make it apply to all counties
having lakes of that size, even if by subsequent
provisions it prohibited the acquisition of some
of the lakes of that area.

The exemption of the proviso is a limitation
upon ﬁ'Ef)OW@I‘ of e CIIITI’L'LSS_'LCI'), and not upon
the standard of classification.

Nor does it appear, and as a matter of fact it is
not true, that the proviso will make any differ-
ence in the number of counties to which the act
applies. In Sussex county, for instance, there
are more than half a dozen lakes of one hundred
acres in area, and only one used as a source of
water supply. The effect of the proviso is to
prevent the latter from being taken and to leave
all the others subject to the power of the com-

mission.

Second. If the provise means that lakes which

are now the source of water supply, and which



may be abandoned for that purpose, are excluded
from the operation of the act in the future, this
construction of the proviso does not make the

act special, because :

(a) The act is not special if the classification
is so made as to include all the lakes that will
probably or with reasonable expectancy come
within the class.

When population is the basis of classification
applied to municipalities of a given number of
inhabitants, legislation which excludes those
whose number of inhabitants may thereafter
reach the given number is special.

The reason for which is stated by Justice Pit-
ney (page 23) as follows : “Inasmuch as most, if
not all of our towns and cities, normally increase
in population from year to year, it is constantly
to be held in view in classifjdng municipalities
with respect to population, that in order to in-
sure uniformity, provision must be made for
those that shall hereafter attain the requisite
number of inhabitants, as well as those already
possessing it.”

In short, there is a probability that others will
come into the class, but in our case the proba-
bility is the other way. The probability is that
the use of any lake, exceeding 100 acres in area,
now used for a water supply will not be aban-
doned.

The probabilities that municipalities will grow
in population adds to the probabilit\* that any
municipality which is now using a lake of over
one hundred acres in area will not abandon it.

The fact that a lake of this size is used for a



water supply indicates that it is the supply of a
municipality of considerable importance, and
that it has been chosen as the best lake for that
purpose, and that any change in the water sup-
ply will be an increase and addition to that in
use.

The mere possibility that such lake may be
abandoned as a source of water supply ought not
to disturb the classification. It is conceivable
that a volcanic disturbance might in the future
cause the formation of a lake of the size and
character of those in the class, but the legisla-
ture can make a classification without including
every object which may by any possibility at

any time come into existence.

(b) The foregoing statement (a) is made upon
the assumption that any lake which may be
abandoned for a water supply, will naturally be
of the same class as those not so used.

But a lake which has been used by a muni-
cipality for a water supply, may not have the
same qualities as a lake which has never been so
used, and may not naturally belong to the same
class when considered for use as a fishing lake.

We understand that the wusual regulations
made by municipalities respecting lakes' used
for a water supply, places such lakes in a condi-
tion less suitable for the purpose of propagating
fish than they were in their natural state. For
the purpose of procuring pure water, munici-
palities ordinarily remove the vegetation, decay-
ing timber and other objects from the bed of
the lake and from the immediate vicinity of the

lake. These natural objects are considered as a



cause of impurities for drinking water, but the
same objects afford the natural food supply for
fish, and are naturally adapted for the breeding,
protection and maintenance of fish. It is recog-
nized that such natural objects are the source of
Jat\ae, the natural food supply for the smaller
fish, which smaller fish are in turn the food sup-
ply of the larger ones. It is also known that
lakes and reservoirs which have been used for
drinking water by municipalities for a consider-
able length of time after they have been changed
from their natural condition are not suitable for
the propagation and maintenance of fish.

Again, the water of these lakes used for mu-
nicipal purposes may be drawn for municipal use
into reservoirs at particular times, so that the
fish may be destroyed, and at the time of their
supposed abandonment for water supply the
lakes would be of no use for fishing purposes.
It is true they might be again stocked with fish,
but the point is, that the municipal use would
be likely to change the character of the lake for
fishing purposes, so that there would be a nat-
ural distinction between such lakes for the pur-
pose of fishing. The legislature had a right, if
it saw fit, to exclude such lakes from the class it
set apart for this purpose.

If this is a legitimate classification the legisla-
ture had a right to make it and the court will
not inquire into the wisdom of making such
classification.— Paul v. Gloucester County, 21
Vr., 585, 592.

Again, the legislature may have had in mind
that a lake once used for a water supply to a

municipality, even if it should be disused for that



purpose, would probably be needed again for
use as a water supply. The legislature had the
right to permanently exclude such water from
use for fishing purposes under this act-, and
maintain such a lake for a water sygely; in case
it might be needed again for the same use. It
is submitted, that the legislature may have made
a legitimate classification, if it had placed lakes
which were so located as to be naturally needed
for a water source in one class, and those which
were naturally adapted for fishing into another
class, and have provided that the lakes in the
first class should not be used for the purpose of
the other class. Why then could not the lakes
which had once been used for a water supply be
excluded from the fishing class and ke”t for a
water supply? The legislature had a right to
say that the preservation of a water supply for
a municipality was more important than the es-

tablishment of a fishing resort.

Third. The court will be inclined to construe
the proviso liberally and so that the act will not
be within the constitutional objection. In Ross
v. Essex Freeholders (not reported) Judge Dixon
says : “ But the courts never approve an inter-
pretation of a statute which will defeat its pur-
pose, if there be any reasonable construction
which will uphold it.” By a liberal and reason-
able construction of the proviso the act may ap-
ply to a lake which is now used for a water sup-
ply, but which use may be afterwards aban-
doned.

It is noticeable that the proviso does not say,

in terms, that “ a lake which is now used as a



source of water supply shall never be taken, or
shall not hereafter be taken,” but it says “ that
this act shall not apply to any fresh water lake
which is now used as a source of water supply.
The legislature in this proviso was only consid-
ering the application of the act to its objects,
without regard to the particular time of its ap-
plication.

The legislature provided that the act should
take effect immediately, as regards its submis-
sion to popular vote, and probably contemplated
that the duty of submitting the act to the people
would be performed immediately, so that the
reference to “ lakes now used” was naturally
made by the legislature as descriptive of the
lakes to which the act would not probably ap-
plv, if the election should occur at the time of
the passage of the act. But since the construc-
tion put upon this act is that the provision order-
ing elections was directory merely so that at
any time in the future the act may apply to the
lakes, the construction ought to follow that the
phrase “ lakes now used ” has reference only to
those lakes so used when the election should
take place immediately after the passage of the
iact.

The proviso therefore really means no more
than it would if “ now” had been transposed
thus : “Provided that this act shall not now ap-
ply to any lake which is used,” &c. or “while”

or “

as long as used,” &c. The word “ shall” in
this proviso has no force with reference to tense.
Its object is to express a mandate and the real
object of the legislature would have been as

[well expressed thus :



“ Provided that this act &S not (at the pres-
ent time) apply to any lake which is now used,”
&c.

In the following cases such construction has

been put upon similar language :

State v. Troth, 5 Yr., 377, 382.
Butler v. Montclair, 38 Yr., 432.
Wood v. Atlantic City, 27 Yr., 232.
Perrine v. Farr, 2 Zab., 356.

In the case of State v. Troth, 5 Yr., 382, Judge
Depue says : “The words ‘heretofore erected’
refer to the time of the laying of the road and
not to the time of the passage of the act.”

It is observed, that if regard is to be paid to
strict grammatical construction, there was as
much difficulty in holding that the phrase
“heretofore erected” did not refer to the time of
the passage of the act, as there is in holding
that the phrase “now used,” does not refer to
the time of the passage of the act.

Since the argument, our attention has been
called to the fact that the opinion of Justice
Pitney, contained in the printed case, is not the
corrected opinion on file, but is a copy taken
from the original draft, evidently by a mistake.

The corrected opinion is found in 39 Yr., 541.

Respectfully submitted,
Griggs & Harding,
Counsel for Defendant m Error.
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The judgment under review affirms an appointment of
Acommissioners by a dJustice of the Supreme Court under
Chapter 161 of the Laws of 1901 (P. L. 1901, p. 333). The
questions involved are the validity of the act and the validity
of the election adopting it.

The act embraces several purposes, all to be accomplished
iy a commission appointed by a justice of the Supreme
Court, to be paid for by county bonds and tax. First— The
jcommission shall acquire and maintain public rights of fish-
pig, common to all, in fresh-water lakes having an area of
prater surface exceeding one hundred acres, in any county
paving such lakes where such commission is appointed.
Second— They shall also acquire land adjoining the lakes
not exceeding ten acres. Third— They shall take land for
p public road connecting the land on the lake with the nearest
public road, and shall assess the cost of opening the road on
| he owners benefited, and make sales of land for such assess-



ments. Fourth— The commission shall construct and main-

tain the public roads thus opened.

A common right to fish is not a public use, and the act is widl
because it requires taxation and condemnation.

The act involves the taxing powerdas %ell as the®pojtar
to condenin; it requires the issue of bonds to> 6e paid ly
taxation. P. L. ipoi, page 346, Sec. 14. The taxing
power as well as the power to condemn requires a public
use to support it. “There can be no lawful tax which is !
laid for a public purpose.” Miller, Judge, in Loan Assan
v. Topeka, ,20 Wall. 635. A common right to fish exsts
in tidal waters but can hardly be said to be a public wg
and whatever it is, is a right not known in any fresh waters
of the State of New dJersey. The lands under the ticd
waters belong to the State which permits all to fish thag
As proprietor the State could exclude all or any from tte
privilege. All the lands under fresh waters in New dJasey
are the subject of private ownership.

The right to fish may be granted by the oWner of tte
soil, but is not an estate or an easement or any interest 1]
land. It cannot be acquired by the public by dedication a
grant, but it may be granted to a private person by fte
owner just as the right to enter and take wood may le
given without an estate. Cobb v. Davenport, 3 Vr. 369\
Vr. 223. When created by grant it is on the same foot-
ing as a privilege of hunting. Id., 3 Vr. 387.

In Albright v. Cortright, 33 Vr. 338, this Court likens te
right to fish to a right to take berries or gather nuts on fte
lands of another. Such a right in the general public, whle
the fee of the land belongs to an individual, is unknown
the law. Turnerv. Hebron, 61 Conn. 175> 22 Atl. 93L 95
If the present act is upheld it will create an entirely rod
interest in land. The question is whether such a ngt
can be taken for the use of the public. Is the right to fdl
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common to all in private waters a public use so that it can
be taken by eminent domain? This is a judicial question.
“The courts must determine whether the use is of a public
nature.” Olmsted v. Morris Aqueduct, 18 Vr. 311, 329.
(Ct. Er, & Appls.)

I The rule to determine whether a use is public has never
been formulated with precision, and probably cannot be.
The best statement is that of Cooley in his work on Consti-
tutional Limitations, p. 533: “The reason of the case and
the settled practice of free governments must be our guides
in determining what is or is not to be regarded a public use;
and that only can be considered such where the government
is supplying its own needs or is furnishing facilities for its
citizens in regard to those matters of public interest, con-
venience or welfare, which, on account of their peculiar
character and the difficulty— perhaps impossibility— of
making provision for them otherwise, it is alike proper,
useful and needful for the government to provide.”

mThe fishing right does not come within this principle,
mhere is nothing in the reason of the case or in the settled
practice of free governments, or any other governments, to
hold that the right to go on another man’s land and catch
fish is one which it is needful or useful that the government
should provide. Common rights of fishing and of pasture
are well known at common law, and were in effect private
rights, usually common only to the tenants of the manor.
m 0 legislature ever before attempted to condemn a right to
msh, or the similar rights to hunt or to gather berries or
nuts. The case of Cobb v. Davenport, 4 Vr. 223, has been
repeatedly cited with approval in this State. There an
attempt was made to establish a public right of fishery by
Medication, and, if such right can be condemned for pqblic
use, it would seem to follow that it could be devoted to the
public by dedication. If it cannot be devoted by dedication,
mten it would seem that it could not be a public use for
which property could be taken. In that case Depue, J., said,
speaking of dedication to public uses:

j-As applied to uses which are strictly public, as proriip-
m ve °f the intercourse of travel in the community, or afford-
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ing public parks for health or recreation, the doctrine is
well enough. Beyond that, to give it a wider range, so as
to include practically the divesting the owner of the fee of :
the substantial benefits incident to the ownership of lands,
for the benefit of others as members of the community, for
uses which are in no sense public, without the intervention j
of the ordinary assurances for creating interests or rights
in lands, would be an unwarrantable invasion of the right I

—

of private property, and subversive of the principles of the
common law.”

The mere fact that it might promote the enjoyment of
persons in the county of Sussex to be able to fish on Mr.
Albright’s lake does not prove that a common right to fish
there is a public use. It might promote their enjoyment
to be allowed to enter his orchard and pick his apples, and
that right is of the same character. It might promote their
enjoyment to milk his cows, or collect his eggs, or kill his
chickens. Those who catch the fish would find it con-
venient to take his wood to cook the fish with. That would
be a common of estovers. All these things are done now,
but are regarded as trespasses. Would these farmers of
Sussex who desire some of these privileges against Mr.
Albright be willing to concede the others as against them-
selves ?

The Supreme Court seems at one point to reason that be- i
cause a park may be taken and may include a right to fish, |
therefore the right to fish may be taken alone. (Case, p. 34
Is. 20 to 26.) But this is unsound. When land is law- 1
fully condemned many incidents of ownership go with i, |
but it does not follow that each incident is a public' use for |
which alone a taking is warrantable. Thus a railroad com- j
pany may lease a house and lot on its right of way, but
could not condemn for such use.

If we reject the guarded statement of Judge Cooley, what
shall we substitute for it? We are dealing with a funda-
mental power of government and a fundamental right of
property, and principles must be laid down with great cau- :
tion. No doubt it would be satisfactory to a logical mind to I
have a sharp definition of a public use. The Supreme Court I
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in the opinion below says: “Under this scheme every citizen
of the county would have an equal right to resort to the
lakes and parks and to enjoy the fishing privileges. * * *
That this constitutes a public use is entirely well settled,”
(Case, p. 33, 1L 25.) Evidently the Supreme Court defini-
tion is this: A public use is anything taken for the use of
the whole public. 1s this a sound definition? And if so,
is the proposed taking within it? We think not.

(a.) It is not the spirit of our law to discard the experi-
ence of ages in favor of a syllogism, as it is said that the
French do. The reverse is the spirit of the common law, of
which Judge Cooley’s statement of a public use, above
quoted, is a good illustration. Our constitutional restraints
must all be read in the light of usage. True, we extend our
takings to promote the new modes introduced by modern
invention, but we do it to serve established public uses.
Thus the practice of taking land for highways and for vil-
lage greens is ancient and is reasonably extended tolcover
railroads and parks. Our own reports show the practical
judgment with which our courts deal with this question.
The question “What is a public use?” is for the Court, and
the Court deals with it, as a jury, taking each case on its
[own merits.

In Scudder v. Trenton Del. Falls, Sax. 694, 729, the
Chancellor said that the Court would not attempt to lay
down a general rule to guard against legislative encroach-
ment: “What shall be considered a public use or benefit
may depend somewhat on the situation and wants of the
lcommunity for the time being.”

In Tide Water Co. v. Coster, 3 C. B. G. 318, 321, in this
1Court, Chief Justice Beasley said that the legislative discre-
ition was final “if the public interest be involved to' any sub-
Istantial extent, and if the project contemplated can in any
1fair sense be said to' be promotive of the welfare or conven-

ience of the community.

The illustrations given by him are those of railroads and
; streets, and the case before the Court was one of reclaiming
a large tract of land by diking. The views of Chief Justice
Beasley were further expressed in this Court In re Pequest
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Drainage, 12 Vr. 175, 178, where he said that the drainage«
scheme there in. question was not a public use, distinguishing«
it from an extensive scheme like that considered in the case«
of the Tide Water Co., where the unreclaimed land was«
in a condition detrimental to public health. The Pequestl
case is instructive because it asserts the power and duty«
of the Court to look, in a practical manner, into the public!
utility of the enterprise, and also because it puts great!
emphasis Upon ancient usage as fixing the boundaries of the!
power of eminent domain. ’

In Olmsted v. Morris Aqueduct, 18 Vr. jri, this Court!
reasserted the power of the Court to first decide whether!
the use was public (p. 329) and cites, with approval, the!
language of Chief Justice Cooley above quoted (p. 331J I

In Talbot v. Hudson, 16 Gray 417, 424, the validity of!
a statute giving power to condemn in order to provide for!
an extensive reclaiming of marshes by a State commission,!
was sustained expressly on the ground of the merits of the«
special case. The Court held that the geography of the!
territory was properly within the judicial knowledge of the!
Court, and the opinion continues: “The improvement of!
so large a territory, situated in several different towns anil
owned by a great number of persons, by draining off the«
water and thereby rendering the land suitable for tillage 9
which could not otherwise be usefully improved at all, would!
seem to come fairly within the scope of legislative action!
and not to be so devoid of all public utility and advantage!
as to make it the duty of this Court to pronounce a statute!
which might well be designed to effect such a purpose in-|
valid and Unconstitutional. The act would stand on al
different ground if it appeared that only a very few i
dividuals or a small adjacent territory were to be benefited
by the taking of private property.”’

The Court cites also the ancient practice of the Statetd
condemn for similar purposes.

We think these cases illustrate the soundness of the state-
ment made by Judge Cooley, and show that it is the nature
and importance of the proposed use that makes it public,
that public utility is the chief element to consider, tha
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ancient usage is the guide to what is of public utility, and
that it is not sufficient to constitute a public use that the
property taken is to be open for the use of all the public.
K(b.) 1If however, we were to concede that property taken
for the use of all the public is thereby taken for public use,
we submit that it would not suffice to justify the proposed
taking. A right of fishing is of such a nature that it
cannot be taken for the use of the public. There is a fallacy
in the assumption that a right of fishing can be made com-
mon to all. A right of fishing means a right to catch fish,
and the number of fish in any New Jersey lake is limited;
under color of a right common to all, the right is given
really to those only who first catch the fish. If a farmer had
one hundred sheep, and a right common to all should be
given to take sheep on that farm, it would mean only that
such right was given to the first takers and not to the public.
At most, it would be given to one hundred men. The
fallacy of calling such a right a public use would be manifest.
»W hat is the difference in principle between condemning
a right of sheep caption in a limited territory and a right
<f fish caption? In effect in each case it is condemning
the right to give one person the property of another.
I It is true we cannot tell jn advance which person will
cc the first to catch the fish, but the act gives the right to
make an exclusive appropriation of property in fish to the
first taker, It leaves the designation of the favored indi-
viduals to be determined by fisherman’s luck, but all the
lame the fish are given to individuals and not to the public.
IT is like taking property to be given to individuals selected
by lot, or at best by a game of mixed skill and chance.
mTie property of one is therefore taken for the private use of
Jpthers and not for the benefit of the public, and the taking
is not for a public use. It is, therefore, in violation of con-
stitutional right.
nIn Turnerv. Hebron, 61 Conn. 775; 22 Atl. 951, 952, the
mtaurt said that while a right of fishing might be granted
Bo an individual, yet in its nature it could not be granted to
Hie public. “A deed or devise to the unorganized public
By that name would be void for uncertainty.”
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The uncertainty is not avoided by the creation of a com- I
mission to® take the right and make it common to all. The I
uncertainty is in the designation of the beneficiaries. A I
statutory grant to the general public is as indefinite as a I
grant by deed or devise, and the nature of the right is such I
as to make its common enjoyment impossible.

IL.

The act was not adopted at the election for local officers, ¢ 1
prescribed by the act.

The election prescribed for adoption is “the next election, I
whether general, municipal or special, wherein the people I
of the county qualified to vote are authorized to vote for J
local officers.”

We think that the Court must take notice that in Sussex I
county there is a town (Newton), which held its election
April 9th, 1901, and townships whose local elections are
held on the second Tuesday of March. As the act in ques-
tion was approved March 22d, 1901, the next election for
local officers in towns was April 9th of that year® and in
townships was in March, 1902. The act did not require
that all the towns and townships should vote on the same
day, and there was no difficulty in the way of compliance
with the act. Whether practicable or not, it seems clear
that those were the elections prescribed, and that the election
in November was not. Both the popular and the legal
meaning of the term “local officers” applies it to township
and town officers. They are so described in our statutes;
for instance, see G. S., p. 1331, Sec. 223; P. L. 1898, p. 238
Sec. 2.

The November election is defined by the statute fixing it I
as “the general election” (P. L. 1898, p. 238, Sec. 1), and 1
the elections for local officers are called “local elections” (P I
L. 1898, p. 280, Sec. 85.)

County officers are not local officers.

State v. Milwaukee County, 21 Wis. 449.

[ e T T e O S R A o B T o S S R )



I The proposition of the Supreme Court that an election
may be held by common consent at a date not authorized by
ithe statute (p. 35, 1 30), would have some basis if the
voters had legislative power. An irregularity in the exer-
cise of a granted power will not always vitiate it. But
[the voters had no legislative power; their constitutional
right of suffrage is limited to a vote for officers. It may
be the case that an election of officers may be held by mis-
take on the wrong date, and the Court may refuse to disturb
it. But such an election as is involved here is a very dif-
ferent thing. Here is no exercise of any power except that
conferred by the act itself. It is a mere compliance with a
[statutory condition. A vote in November does not comply
with the condition that before the act goes into effect it
jmust be adopted at an election for local officers.

II1.
The object of the act is not expressed in the title.

I The title of the act is as follows: “An act to acquire
rights of fishing common to all in fresh water lakes in cer-
lain counties, to acquire lands adjoining thereto for public
itse and enjoyment therewith, and to regulate the same.”

I the object not expressed is the opening and improve-
ment of roads which are to' be laid out, not upon the lands
fcken adjoining the lake, but to connect the nearest and
most convenient public road with said lands. (P. L. ipoi,
£ 359
»Sections 6 to 13 of the act relate solely to the opening
and improvement of said roads, with elaborate provisions
|or condemnation, assessment for benefits and sales of land
tor such assessments.

I These roads may well be the most expensive featiire of
fte scheme, and are to be “forever kept and maintained” by
Be commissioners (Sec. 16) ; yet m> reference to roads is
found in the title of the act. The power to locate these
Bads is practically unlimited; they are to “connect the
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nearest and most convenient public road” with the land
taken on the lake, but this connection need not be made by
the shortest route. The land taken adjoining the lake may
be ten acres; but this need not be in One parcel, but may ke
in several parcels all around the lake* with a separate road
to each one. What might be acquired would include a drive
around the lake. These roads are evidently'essential to the
plan which the Legislature had in view, and, for that reason,
the whole act must fail if these provisions for roads are
excluded by the title. It is not consistent argument in the I
opinion under review to say that these roads are necessary
to the parks, and that, therefore, the provisions for them
are embraced in the title, and then to go on any say that the
provisions for them may be excluded from the act without
vitiating the residue (Case, p. 19). No doubt the laying
out of roads within a park is fairly included in the object to I
lay out a park, but these roads are not within a park, nor I
is there any plain provision for a park at all. It is too much I
to say that the acquiring of lands adjoining lakes which is 1
named in the title includes the right to open public roads I
through other lands and assess for benefits. Even if wel
might imply from the right to acquire the land adjoining I
the lake, a right to acquire access to such land, still that I
would not warrant the power to lay out a public highway I
and the power of assessment for benefits and sale of I
assessed property to enforce collection. We can no more find I
such an object to condemn, assess, construct and maintain I
public roads within the title than we can find the object I
of constructing railroads and taking tolls. The statute con- I
templates something quite different from a mere right of I
way for access. What is there in the title to apprise any|l
landowner within striking distance of the lake that his land I
may be made liable under this act to be assessed for benefits jI
for roads? The title manifestly fails to give any sugges- I
tion of such an object. The road scheme is an independent I
object not expressed in the title.

In Rader v. Township of Unién, 10 Vr. 509, 514, the!
question was whether under the title “An act in relation toI

streets” the power could be given to lay out parks, andI
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Beasley, C. said: “The making and control of streets is
a thing entirely different from the making of parks; the two
have no connection, and neither is an adjunct to the other.
It is impossible, as it seems to me, to logically hold that a
[description of one embraces both.” This opinion was ap-
proved on all points by this Court in 12 Vr. 61/, 621.

I The Supreme Court criticises the opinion above quoted
[on the ground, in effect, that while roads do not include
parks, yet parks include roads (Case, p. 20) ; this is no doubt
correct as to roads within the parks, but not as to outside
Iroads laid out not merely to give access, but as public roads
[for every purpose, or as to assessments for benefits therefor,
or as to their perpetual maintenance by a commission.

The act is local and special.

I (a.) The act relates to the internal affairs of counties,
because it provides for county indebtedness, and bonds and
(taxes (Sec. 14). The classification in the act with which
jwe are concerned is not of lakes, as supposed by the Supreme
Court (Case, p. 21, 1L 30), but is of counties. The fact
ftiat lakes are classified in the act does not prove that
counties are not. The title refers to lakes “in certain coun-
mes. The statute applies solely “in any county in this state
» herein are fresh water lakes having an area of water sur-
face exceding one hundred acres” (P. L. 1901, p. 313).
Fhat this means counties wherein there now are such lakes is
pie natural construction, and is shown by the provision in
mlection 18 that the act shall be submitted at the “next
flection, and shall not take effect in any county until sub-
piitted as herein provided.” No distinction is made by the
act between natural and artificial lakes. Natural lakes may
J increased in size by dams, or decreased by drainage, and
jfrtificial lakes may be created by dams. The act is invalid
because it does not embrace all counties which may in the
future acquire the characteristics of the class.
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(b.) The act is special because it delegates to a commis-
sion the care of certain public roads.

The word “local” as used in our constitution has been
much considered, but perhaps not the word “special.”
When the constitutional amendments were adopted, “special
commissions” were familiar modes of enjoying choice bits
of public patronage. By the act in question public roads
are to be opened and constructed for public travel. The
county is to pay for the construction and to provide the
fund for the maintenance, but the commission is to take
charge of this particular road for all time, merely because
it reaches to a fishing ground. It differs in no respect from
other public highways. On no defensible ground can this
public road be severed from the general control of the county
or local authorities. Such roads are not a class. The lay-
ing out and working of roads are among the subjects to be
provided for by general laws, and a special road commission
cannot be created by tying it up with a fishing scheme. Sup-
pose the act had been passed without the road provisions,
would the Court have sustained a supplement adding those
provisions to the act?

(c.) The act is local and special because limited to coun-
ties whose voters may adopt it at the next election after the
passage of the act.

Whether the act is limited to adoption at the next elec-
tion is a question of legislative intent. The Ilegislature
might have made the act operative immediately and uncon-
ditionally; instead, it is provided that it shall take effect
only on a certain condition. It cannot be given effect as
an expression of legislative intent, unless that condition is
complied with. We cannot say that the intention was to
give it effect on other terms, in face of an express declara-
tion in the act to the contrary. It provides (Sec. 18), that
it 1s not to take effect in any counties until “submitted as
herein provided to a popular vote; such submission shall
be made and the vote hereinafter provided for taken at the
next election., whether general, municipal or special, wherein
the people of the county qualified to vote are authorized to
vote for local officers.” The county clerk is to give at

«
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least ten days’ notice and ballots shall be distributed, and
[the “acceptance or rejection of the act shall be determined
by the result of such election and if a majority shall then
vote in favor of the act “then this act, but not otherwise,
[shall take effect immediately in said county. Sec. 2 bears
on the intent, and we will discuss it later. We now take up
bee. 18- s ) :

This act contemplates one election and one only, and the
result of that election is made final. Once adopted the act
cannot be rejected, and once rejected it cannot be adopted
by another vote. The natural result is to make not only
lone class of the nine counties having such lakes, but to
[subdivide that class. Those counties in which the act was
[adopted are permanently separated from those in which it
[was rejected or was not adopted, and the classification is
[founded upon the irrelevant consideration that an adoption
mdid not take place in the year 1901. The voters in the
myear 1901, in any county, might regard the act as premature,
I for financial or other reasons; ten years later, because of
I increase of population and wealth, it might be desirable to
ladopt it, but the option to adopt it will then have lapsed.
iThe classification thus made is unsound on two grounds,
i first, it puts out of the class to which the act can be made
I applicable those counties which have neglected to vote upon
lit at all at the required election; second, it puts out of the
m class those who have voted to reject it. Neither the neglect
lor the rejection constitutes a sound basis to classify.

The case of De Hart v, Atlantic City, 34 Vr. 223, 223
I (Ct. Br. & App.), is based on this defect. See, also, Christie
m v. Bayonne, 35 Vr. ipi; Ross v. Passaic City, 35 47 8-

The Supreme Court in their opinion below do not con-
I sider at all the faulty classification which necessarily results
1 from the power to reject the act, although the reasoning in
the De Hart case applies fully to such cases.

The Supreme Court argues that the time fixed for the
election is directory, and that counties coming thereafter
into the class may vote at their first election; that, however,
fails to meet the objection stated in the De Hart case that
existing counties which do not now come into the class

—

— o =
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never can. There cannot be two elections. The provisions
is express that “the acceptance or rejection of the act shall
be determined by the result of such election ” and if adopted

then this act, but not otherwise, shall take effect immedi-
ately in such county.” The fact not considered by the
Supreme Court, that one election only is provided for, seems
to be a conclusive answer to the argument that the fixing of
the time is directory. By what authority can an election
be held at any other time or any second election be held?
Admitting that the Legislature might delegate the power
to appoint a date, yet, if they have not done so, who shall
assume it ? Perhaps there are some features of the election
that may be held directory. The act itself designates the
time and place for the election, of which all must take notice.
If the clerk neglects to give the additional notice required
by advertisement, or to provide the ballots, yet it may well
be that the voters could at that time and place provide their
own ballots and vote. But if any provisions are to be treated
as peremptory they are those that fix the time when the vote
shall be taken. The act directs that it shall not take effect
until “submitted as herein provided,” and, in the next
sentence, provides that the submission shall be made at the
next electron. How can it be possible to' say that the time
of the election is not a part of the submission “herein pro-
vided” ? How can we say that what is to be “submitted as
herein provided” means “provided as to place and manner,”
and does not mean “provided as to time” ? In this act we
submit it clearly means provided as to time and place,
whether it does or does not mean provided as to manner.

If the voters chose to exercise their privilege to vote
they could do so at the time and place specified in the act,
and their election would not be defeated by default of the
clerk; on the other hand, if they do not care to vote in any
county, they fail to comply with the terms essential to put
the act into operation. The entire absence of any delega-
tion of power to fix a date for the election manifests that
the Legislature itself meant to fix the date by the definite
words “next election.”

The Supreme Court is not clear whether the act calls for
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a submission at “any election” or at “every election,” but
the result is the same; if we say that “next election” means
any election, there is no limit to the number of elections
that must be held. If there is authority conferred on the
clerk to give notice for such election, it must be a duty; if
the clerk is charged with that duty, he has no discretion
whether to order an election or not. In the absence of any
discretion to select any one date, it would be his duty to
submit at every election until the act is adopted. The ab-
surdity of this shows that the Legislature had no such
intention, but meant that the vote should be taken at the
next election and no other. The fatal defect of the act.is
that by its terms either a failure to vote or a rejection of
the act severs such county from other lake counties which
have adopted the act and makes them a class on the inad-
missible basis that a particular vote was taken or not taken
or that the act was rejected at the next election after the
adoption of the act.

It is no answer to say that all of the nine counties in the
class may have adopted the act. The wvalidity of the act
here, as in the case considered in De Hart v. Atlantic City,
must be tested by its terms; it was valid or not on the day
it passed, and the cases cited establish its invalidity. Be-
sides, in the absence of evidence, we cannot assume any such
adoption, but must presume the continuance of the original
status.

The legislative intent is our only guide. Did the Legis-
lature intend that any vote should be taken except at the
next election? If this question had arisen before the year
1775 no one would argue that the vote could be taken after
the next election following the passage of the act. It is
only to save the act that any other meaning is given. But
the meaning of the words has not changed. The Legisla-
ture meant in 1901, just what they would have meant by
the same words in 1874. W e nullify the Constitution itself
when, to escape its force, we alter the interpretation of
statutes within its condemnation. The paramount duty is
to enforce the Constitution, not to save the statute.
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The decisions do' not support the directory interpretation
of the words “next election.” The first Essex Park cae
was controlling in the second case relating to the sane
statute, but can have no weight in other cases because the
point now in question was not considered. It was oo
sidered in this Court in De Hart v. Atlantic City, 34 W
223, 223. There the time to adopt a District Court act was
limited to three months. We call attention to the reasoning
which condemned that act. “Its benefit is denied to then
existing cities, whose necessity may at any time after the
three months have demanded or may hereafter demand a
District Court. * * * The effect of the limitation is
a restriction of the class to which the law may be applied.”
The Cleveland case was overruled. The Court did not hdd
the limitation of three months directory.

Christie v. Bayonne, 35 Vr. ipi, is closely in point. An
act provided that its provisions should be submitted to te
voters in second class cities “at the next municipal election
after its approval” (G. S., p. 520, Sec. 203). The Cout
held the act special because the time for its adoption
was thus limited. It was not suggested that the words
“next election” could be treated as permitting an .election
at any other time. A similar decision is Ross v. Passaic, <f
Vr. 488.

The Essex Park case, decided at March term, is not a con-
trolling precedent here not only for the reasons above
stated, but for the further reason that here, as in the e
of Renner v. Holmes, 53 Atl. Rep., p. 76, the intention to
limit the scope of the act to existing counties having oon
ditions now existing, and to' a single election, appears mt
only from the use of the phrase “next election,” but from
other provisions. Section 2 of the act in question pro-
vides “that this act shall not apply to any fresh water
lake which is now used as a source of water supply,” ec
If, therefore, we say that “next election,” means any elec
tion or every election, we have this situation, that counties
whose lakes are at the time of the act all used for water
supply, are not in the class to which the act applies, ad
can never come into that class, although the lakes mmy
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lease to be so used, while those whose lakes may hereafter
be all devoted to such use will remain in the class. IThe
[fact is clear that the legislature contemplated no change of
iconditions from those now existing, because it was meant
[that the election should be speedily held, and, therefore, it
[was not necessary to provide for the case of future public
uses of lakes for water supply. Had a continuing power of
adoption been intended then the water supply of the lakes
for the future would have been guarded as well as those of
[the present day.

[ We submit that the decision in DeHart v. Atlantic City
[ought to be maintained. The specialization of our statutes
through the device of a referendum is an abuse, far worse
[than special legislation direct. The notion that laws can
[be intelligently considered at a popular election finds no
[support in reason or experience, and the shifting of respon-
sibility from legislature to voters is an evasion of the duty
[imposed by the Constitution. If it is too late to stop these
[references altogether, it is not too late to stop the cheap
»methods of putting on the statute books special legislative
meccentricities of which the statute now in question is a strik-
ling illustration. An act which must be left open for adop-
tion for all time must be taken much more seriously in the
llegislature, and is a much more valuable act for the public,
msaving the duplication of legislation.

C. D. THOMPSON,
Att’y for Pit’if in Brror.
C. L. CORBIN,
Counsel for Plaintiff in Brror.
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Andrew Albright,
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Sussex County Lake and

Park Commission et al.,

Defarchnts,
Defenchnts in Error.

BriefsofDefendantsin Error on T{earqument

An opinion of this court was filed on Febru-
ary 29th, 1904, whereby it was held that the
judgment of the Supreme Court in this case
should be reversed, and a judgment entered set-
ting aside the proceedings brought up by the

writ of certiorari.

The proceedings brought up by the certiorari
consisted of the order of his Honor dJustice
Abram Q. Garretson appointing these defendants
in error commissioners under the act entitled,
“An act to acquire rights of fishing common to
all in fresh water lakes in certain counties, and

to acquire lands adjoining thereto for public use



and enjoyment therewith, and to regulate the

same,” approved March 27, 1901.

The main questions argued in the Supreme
Court and before this court related to the con-
stitutionality of the act, not in regard to the
power of the commission to take the property
by condemnation, but in regard to the act as

special legislation.

The decision of this court, reversing the judg-
ment of the Supreme Court, is based upon a dis-
cussion of the question as to whether the act is
constitutional so far a& it authorizes the com-
missioners to take by eminent domain the right
of fishing in Swartswood lake, which belongs to
the plaintiff in error.

In the opinion it is stated : “Under this stat-
ute a commission has been appointed in Sussex
county and is attempting to take by eminent
domain the right of fishing in Swartswood Lake
which belongs to the plaintiff in error.” It is
respectfully suggested that this court was act-
ing under an erroneous understanding of the
nature of the order made by Mr. Justice Garret-
son and supposed that the commission was at-
tempting to take the property of the prosecutor
for the purposes of the act.

But there is no proof in the case that it is the
purpose of the commission at any time to take
Swartswood Lake, they having, as a matter of
fact, never considered or acted upon that ques-
tion, and since there are ten lakes in Sussex
county to which the act applies (printed case, p.

11) it should not be presumed that the commis-



sion were attempting to take Swartswood Lake.

If the judgment is to be entered according to
the opinion, it will nullify the whole act and de-
stroy all of the powers of the commission.

The proposition of law found in the decision
is that the right of fishing on Swartswood Lake
can not be taken by eminent domain. Without
attacking this proposition of law as an abstract
proposition, we contend that the judgment
should not be entered according to the decision.
Against the entry of such judgment we submit
the two following propositions which should be

considered together :

First. Admitting that the fishing rights of the
prosecutor can not be taken by eminent domain,
and that the act is unconstitutional to that ex-
tent, nevertheless, such unconstitutional feature
is separable from the rest of the act, and the rest

of the act should stand and be put in force.

Second. Since part of the act is valid,the prose-
cutor has no standing, at present, to question
the right of the commission to take his fishing
rights by eminent domain because the commis-
sion has done nothing and may never attempt

to carry out that part of the act.

I.
If the objectionable feature of taking fishing
rights by eminent domain is separable from the
rest of the act, the rest will be put in force.

“The judicial effort is always to uphold every
statute, and, if it can not be sustained in its

entirety, to execute such parts of it as can be



reasonably put in force provided the objection-
able feature is separable as a distinct thing from
the body of the statute, and it does not appear to
have been the legislative design to make it a

necessary part of the enactment.”

McCullough v. Franklin, 30 Vr.,
106, 107.

Rader v. Township of Union,10 Vr.,
510, 514.

State v. Kelsey, 15 Vr., 29.

Chamberlin v. Cranbury, 28 Vr.,
605.

The test is not whether the void and valid
parts are contained in the same section, for the
distribution into sections is purely artificial ;
but rather whether they are essentially and in-
separately connected, as it would be inconsist-
ent with all just principles of constitutional law
to adjudge enactments not obnoxious to any
just constitutional exceptions, void, because
they are associated in the same act but not con-
nected with or dependent on others which are

unconstitutional.

American & English Enc. of Law,
(First Ed.) Vol. 23, pag3 225, citing

Com. v. Hitchings, 5 Gray, 482.
Fisher v. McGin, 1 Gray, 1.
People v. Kenny, 96 N. Y., 294.

Deryee v. New York, 96 N. Y., 477.



Black on Interpretation of Laws, p.
96, citing
Mayor v. Dechert, 32 Md., 369.

Applying the principles of these authorities
to the present case, all of the act should stand
except the power to take fishing rights by emi-
nent domain.

The objectionable clause may be discarded
without destroying the general plan and purpose
of the act. The general purpose of the act is
that the commission may acquire a resort, con-
sisting of land not exceeding ten acres, and fish-

ing rights.

Neither the land nor fishing rights were to be
acquired solely by eminent domain. On the
contrary the power of eminent domain was to
be exercised only secondarily and conditionally
upon the commission’s failure to agree with the
owner as to terms of purchase. Sec. 4.

In this respect this provision is similar to the
usual legislation respecting condemnation of
property, under which it is well settled that the
failure to agree is a condition precedent to the
right to condemn.

The legislature by this express provision
must be deemed to contemplate the probability
of acquisition by purchase rather than eminent
domain, so that it can not be believed that the
legislature would not have given the power to
acquire by purchase which it thus expressly
provided for, before condemnation, irrespective
of the power to condemn.

The legislature probably contemplated, that
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the fishing rights could be purchased from some
owners of the numerous lakes to which the act
applies so that the general purposes of the act

would be accomplished.

But the general purpose of the act is to dC—
msuch rexxtsfor the public. The IEANS of
acquiring is secondary and incidental. The act
contemplates the possibility of the com-
mission acquiting the land and the fishing
rights “in fee or otherwise” either “by purchase,
gift, devise or eminent domain.” Sec. 2.

It is not unlikely, and the legislators probably
thought that in some cases persons owning the
lakes might think it to their advantage, to do-
nate to the commission both the fishing rights
and land described in the act. It is quite likely
that owners of such lakes who might wish to
run a hotel or have their land developed, would
receive a sufficient benefit in having people at-
tracted to the lake, on account of the manage-
ment of the commission, whose duty is to pre-
serve and care for the rights of fishing and pre-
serve and care for laying out and improving the
lands.

Indeed, it is not improbable that such rights
might be given to the commission without ad-
vantage to the owner, like any other public
gifts, so that, as provided in Section 4 of the
act, “the titles thereto shall pass from the said
owners and parties interested to the said board
in trust for the said county.” In such a case it
is essential that there should be some trustee to
take and hold for the public. (See opinion of

Judge Pitney in Supreme Court.) This com-



mission is altogether proper for the purpose of
such trust and it is not unreasonable to believe
that the legislature would have given the com-
mission this power, irrespective of the other

powers.

Again, the decision of this court does not deny
that the fishing rights may be given, devisedar
pm.ﬁi, and the lal'ﬁmay be taken by eminent

domain.

All these powers may be carried out not-
withstanding the decision of the court that the

ﬁdmofﬁdﬂﬂ’gcannot be acquired by aninent
chmain

IT.

If, as we have argued, the act is valid with re-
spect to powers other than, the power held to be
void, then at this time the judgment of the Supreme
Court should be affirmed.

Since the prosecutor may never be affected, he
has no StaliSto prosecute the writ at this time,
and his remedy cannot mature until the com-
mission shall attempt to enforce the objectiona-
ble part of the law. This, we understand, is the
established rule applied to a prosecutor in cer-
tiorari, who objects to proceedings under a law
which is partially objectionable, before any
steps have been taken to enforce the objectiona-
ble parts, so that the prosecutor’s interests may
never be affected. This rule has been applied in
ease of municipal ordinances and for the same

reason to acts of the legislature.



In Penna. R. R. Co. v. Jersey City, 18 Vr., 286,
this court held that, if an ordinance was unreas-
onable only in its application to one or two
streets, the entire ordinance on that account
would not be vacated ; and that the remedy of
the prosecutor was to resist its enforcement in
such localities. In this case Beasley, 0. J.,
says : “Such a vice would not render it gen-
erally, but only specially inefficacious— that is,
the court would not vacate the entire ordinance,
but merely refuse to put it in effect in that part
of it that was thus unreasonable. If the com-
plaint of the plaintiff in error be well founded
therein, the remedy is to object to the wvalidity
of the ordinance in the penal suits for the obstruc-
tion of the streets referred to and in that mode
place before the courts the limited question
whether the ordinance be not a nullity with re-
spect to that particular locality. But the ordi-
nance in its generl effect is unobjectionable and
therefore it cannot be totally set aside, and the
consequence is, the judgment of the Supreme
Court should be affirmed.”

Previous to this case of Penn. R. R. Co. w.
Jersey City, it had been held in some cases, that
the remedy by certiorari to annul an ordinance
was open to the prosecutor in advance of any
action taken under its provisions.

But in these cases the ordinance or law was
entirely void, and it was presumed, that when
official action was taken under the law, such as
the appointment of officers to enforce it, some-
thing would be done under the law, and, if any-
thing should be done under a law altogether void,

the prosecutor’s rights would necessarily be at-



fected and that he ought not to be required to
wait till they were actually attacked. But the
reason for the rule of such cases does not extend
to our case. It is not to be presumed from the
mere appointment of the commissioners that
they will execute the objectionable power, when
they have valid powers to execute. This dis-
tinction and the previous state of the law on this
subject is recognized by the Supreme Court in
Hamblet v. Asbury Park, 32 Vr.f 503, wherein
Justice Garrison in his opinion says : “The
remedy by certiorari to annul this ordinance is
not, in my opinion, open to the prosecutor in
advance of any action taken against him under
its provisions. In reaching this conclusion, I
am aware that the opposite view receives coun-
tenance from some, and confirmation from other
cases decided in this court. A review, however,
of our domestic law of CGXtIXArT from the time
when we departed from the rule of English prac-
tice will show that, after some vacillation, the
correct rule was finally declared by our court of
last resort in the case of Penn. R. R. Co. v. Jer-
sey City, 18 Vr., 286. A more recent decision
to the same effect is Gaslight Co. v. Rah-
way, 29 Vr., 510. The case of* Penn. R.
R. Co. v. Jersey City must be taken to
supplant the prior cases in this court that
held to the contrary.”1 In State, Morris and
Essex Railroad Co. v. Hudson Tunnel Co., 9 Vr.,
558, decided in the Court of Errors and Ap-
peals, prosecutor took a certiorari to review the
appointment of commissioners to take lands of
the prosecutors’. The prosecutors objected to

the legality of the proceedings, because they
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had a grant and lease of land made by the State
to the prosecutors in which the State covenanted
with them that “ the State will not make or
give away any grant or license, power or author-
ity affecting lands under water front of lands so
granted.” The opinion of the court stated:

The contention is that the tunnel enterprise
will be wholly nugatory, by reason of the fact
that this contract with the State imposes an
impassable barrier to the power of the Hudson
Tunnel Co. with the assent of the prosecutor to
acquire the right to pass under the water in
front of their lands, and, therefore, the present
application, which is practically without any
useful result, and should be denied. * * *
A sufficient answer to the objection is that, at
this juncture, it is manifest, that it cannot’be
assumed that the tunnel company may not se-
cure the assent of the plaintiffs to the construc-
tion of the tunnel under the river— it can not be
said to be impossible to do so. With such con-
sent the State’s contract imposes no obstacle to
secure the right of way.”

Applying, this language to our case it may
also be said that, at this juncture, it can not be
assumed that the commission may not secure
even the rights of the prosecutor himself, so as
to avoid any objection he might have. But the
objection in our case, unlike that in the case
quoted, only goes to one of the powers odven bv
the act. 8

The principles of the cases which are quoted,
apply whether we consider the prosecutor as

the owner of Swartswood lake or as a taxpayer.
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As owner it can not be presumed at this time,
that the commission will attempt to take his
property by eminent domain. As taxpayer, he
has no better standing, since as a taxpayer he
would not be affected unless fishing rights are to
be taken by eminent domain which is the only
void feature of the law, and it is not to be pre-
sumed that the commissioners will now attempt
to acquire fishing rights by eminent domain in
any of the lakes. He can not object, as a tax-
payer to”coritribute for any expenditure made
under the”objectionable part of the law. It is
not decided that the commission may not ac-
quire all property mentioned in the act, except
the rights of fishing, by eminent domain, pur-
chase, gift or devise, so that in various ways
that the different rights and property may be
secured, the prosecutor as a taxpayer has no
status to object, until the commission attempts

to execute the one objectionable feature of the
law.

We respectfully submit that the judgment of
the Supreme Court should now be affirmed;
otherwise the judgment of the court will be ren-
dered upon a moot question which has not and

may never arise as a concrete or practical ques-
tion.

Griggs & Harding,

Henry Huston,

Of Counsel.
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The point to be considered on re-argument we under-
stand to be as follows: This Court has held that Chap-
iter 161 of the Laws of 1901 is invalid, for the reason
that the principal purpose for which the Park Commis-
sion is created, namely, to acquire and maintain a com-
mon fishery, does not constitute a public use. We un-
derstand that the Court adheres to that proposition,
ifhe defendant in error now points out that the Cornmis-
[sioners have power to acquire property by purchase, and
Inay never need to' exercise the power of eminent domain,
Bnd argues that therefore a public purpose is not essen-
ftal, and that the power o1 the Commissioners to condemn
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may fail, and yet so much of the act as remains may be
carried into effect.

Suppose it is true that the power of eminent domain
is not absolutely essential to* the operation of the act, the
questions remain, first, whether the power of taxation
is essential, and second, whether the Legislature intended
the act to*be carried into effect without the power of emi-
nent domain, and to* promote a private purpose.

L

Taxation is an essential part of the Act, and requires
a public use tolsupport it.

The argument now presented was not overlooked by
counsel for plaintiff in error on the former argument.
Point I of the brief begins as follows:

“A common right to fish is not a public use, and the act
is void because it requires taxation and condemnation.
The act involves the taxing power as well as the power
to condemn; it requires the issue of bonds to be paid by
taxation. (P. L. 1901, 346, Sec. 14.) The taxing
power, as well as the power to condemn, requires a pub-
lic use to support it. ‘There can be no lawful tax which
is not laid for a public purpose.” Miller, J, 17 Ioan
Assoc, v. Topeka, 20 Wall. 653, 664.”

In the same case, which is a famous one, the Court
said: “In deciding whether in the given case, the object
for which the taxes are assessed falls upon the one side
or the other of the line, courts must, be governed mainly
by the course and usage of the Government, the objects
for which taxes have been customarily and by long
course of legislation levied, what objects or purposes
have been considered necessary to* the support and for
the proper use o'f the Government.” 20 Wall., p. 665

When the Court decided that the fishing rights de-
scribed both in the title and in the body of the act, as those
which the Commission was formed to acquire, did not
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constitute a public use, the whole act failed, because the
acquiring of fishing rights and the raising by taxation
of money to make those rights permanently available,
are essential parts of the act, and this taxing power re-
quires a public use to support it. Money must be raised
and paid at every step of the work contemplated.

Section i requires that the expenses of the Commis-
sioners shall be allowed and paid, and that the Board of
Commissioners shall choose certain officers and deter-
mine their compensation, and shall have an office.

Section 2, fishing rights and lands adjoining shall be
acquired, and the Board shall preserve, and care for, and
improve the same, and acquire lands to construct road-
ways.

By Section 3 the Commissioners shall cause maps and
surveys made before they acquire lands.

Sections 4 and 5 provide for condemnation for pur-
poses of parks and fishing rights, and Sections
6 to 73 provide for laying out roads and making
compensation for land and assessments for improve-
ments. The Commissioners must forever maintain these
roads.

Section 14 provides that the expenses incurred under
the act shall be paid by the freeholders, who shall borrow
money on county bonds, and pay the interest and princi-
pal of the bonds by taxation.

Section 15 also provides for taxation to raise a sinking
fund to pay the principal of the bonds.

It will be seen that it is impossible for the Commis-
sioners to perform, the duties contemplated by the act
without taxation. The Legislature did not contemplate
that any part of the act could go into, operation without
that power. It is alsoi clear, both from the title and the
body of the act, that the acquiring and enjoying of fish-
ing rights are the principal objects for which the power
to tax, as well as the power to condemn, is conferred.
As this purpose is not a public use, no lawful tax can be
laid for it, and the whole act must fail.
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Cooley states the Constitutional Caw of Taxation as
follows:

“When the Legislature assumes to impose a pecuniary
burden upon the citizen in the form of a tax, two ques-
tions may always be raised; first, whether the purpose
of such burden may properly be considered public on any
of the grounds above indicated; and second, if public,
then whether the burden is one which should properly be
borne by the district upon which it is imposed. If either
of these questions, is answered in the negative, the Leg-
islature must be held to have assumed an authority not
conferred in the general grant of legislative power, and
which is, therefore, unconstitutional and void.”

Cooley’s Const. Lint., yth Ed., 704.

In Cooley on Taxation, 3d Ed. (1903), p. 181, scores
of recent decisions are cited for the proposition that
“taxes can be levied for public purposes only.” In the
same work Cooley says: “For the most part, the term
‘public purposes’ is employed in the same sense in the
law of taxation and in the law of eminent domain.” But
Cooley goes on to say that in the case of taxation there
is no compensation except the general public benefit, and
continues: “A more liberal construction of public pur-
poses is consequently admissible in the law of eminent
domain, where an error in the direction of too great lib-
erality could not be seriously detrimental, than in the
law of taxation, where a like error would result in In-
justice which might be seriously harmful.”

Cooley on Taxation, 3d Ed. (1903), p. 192: se,
also, Judson on Taxation (1903), Sec. 331.

Burroughs, in his work on Taxation, Section 4, adopts
a definition given by Judge Dillon, as follows:

“Taxes are burdens or charges imposed by the Legis-
lature upon persons or property to' raise money for public
purposes, or to>accomplish some governmental end.”

Burroughs further says (Section 13) : “Whether the
purpose is a public one is a question for the courts, and
is precisely similar to the question of public use in the
exercise of the right of eminent domain.”
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Judson, in his work on Taxation, says: “Due process
of law in State taxation requires that the tax shall be
levied for a public purpose and upon persons or prop-
erty within the jurisdiction of the State.”

Judson on Taxation (1903), Sec. 340.

Two instructive opinions on the power of taxation
were given by the Massachusetts Supreme Court on ap-
plication of the Legislature. The question in the first
case was whether the Legislature could authorize towns
to manufacture and distribute gas and electricity in their
own territory. This was answered in the affirmative.

Opinion of Justices, 150 Mass. 592.

The question in the second case was whether they
could authorize towns to' buy and sell fuel for their in-
habitants. This was answered in the negative on like
grounds with those stated in the opinion in this court in
this case.

The Court said: “Constitutional questions concern-
ing the power of taxation necessarily are largely his"
torical questions. The Constitution must be interpreted
as any other instrument, with reference tO the circum-
stances under which it was framed and adopted” * *

We know of nothing in the history of the adoption
of the Constitution that gives any countenance to the
theory that the buying and selling of such articles as coal
and wood for the use of the inhabitants was regarded at
that time as one of the ordinary functions of the Gov-
ernment.”

(Opinions of Justices, 755 Mass., p. 602.)

It is needless to multiply authorities tolsupport so
plain a proposition; when once admitted that a fishing
right is not a public use, the power to tax fails, and,
therefore, the act must be held void.

II.
he power to condemn is essential to the act.

If it were necessary we might rest on the proposition
t at the power to condemn is vital to the act. The num-



6

ber of lakes of more than one hundred acres in ay
county is limited. There could hardly be any such thing
as competition among lake owners to sell to the Com
mission; therefore, the Commission, if without power
tolcondemn, in order to exercise its functions, must paw
any price which the owner of the desired lake may &
mand. The Legislature did not contemplate the crea-
tion of a Commission which would be at any such ds
advantage. Nor did they contemplate that the county
should be bonded and taxed for any price fixed in that
wasteful manner. A Commission with power to an
demn is a very different body from one without ath
power, and the Court ought not to set up the latter where
the Legislature did not intend to' do S0.

The argument of the defendant in error that the at
can be sustained without power to tax or to condemn, if
sustained, would have this result that a body created for
public purposes would be turned into' a purely private
corporation, organized under a law which would gve
no powers other than such as would be held by a corpora-
tion formed for private purposes. The property ac
quired not being held for public use would be subject to
annual taxation, and the whole scheme would be turned
into a private enterprise managed by a corporation whose
members were named by a judge. Such a corporation
would not be clothed with any of the important powers
necessary to carry out the legislative purpose, and would
be a corporation widely different from that contemplated

by a statute.

III.

The act is special and the title is defective.

In our former brief we attacked this act on several
other grounds not considered in the opinion, which may
be enumerated briefly, but we ask the Court to refer to
the brief.

(a) The object of the act is not expressed in the title
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The object not expressed is the opening and improve-
ment of roads, to be laid out, not on the lands adjoining
ithe lake, but to connect the nearest public roads with said
ilands. As we then argued, the title might include park
roads, but could not reasonably include roads exterior
to the park. Rader v. Township of Union, io Vr. 509,
Ul4, approved 12 Vr. 617, 621.

[ (b) The act is local because limited to counties now
Thaving lakes. It does not embrace all counties which
may in the future acquire the characteristics of the class.

(c) The act is special because it delegates tola special
Commission the care of public roads perpetually.

(d) The act was not adopted at the election for local
[officers, but at a general election when no local officers
iwere chosen.

1 (e) The act is local because limited to counties whose
[voters happen to adopt it at the next election after the
passage of the act.

The intention to limit the adoption to the next election
is apparent not only from the terms of the act relating to
the election itself, but also from, the provision in Section
2 of the act, that this act shall not apply to any fresh-

Iwater lake which is now used as a source of water sup-
ply-
Charles D. Thompson,
Atty. and Counsel for Elff. in Error.
Charles L. Corbin,
Counsel.
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AS TO THE QUESTION OF TAXATION.

Admitting for the purpose of argument that the taxing
power generally requires the same public use to support it
that the power of eminent domain requires, the circum-
stances of this case present a different situation.

If the;act merely provided for taking fishing rights by
purchase, to be paid for by taxation, we may admit that
the reason of the decision might extend so as to deny the
power of paying for it by taxation. But that is not this
case. The act does not merely provide for acquiring fish-
ing rights, but land and other rights for a resort, with the
enjoyment of lakes adjacent to it. The acquisition of
fishing rights with such resort is not the only purpose,
but is incidental as one means of enjoyment of the whole
thing, like any other sport or enjoyment.

How, it is admitted that the land and all other rights
except rights of fishing may be acquired either by emi-
nent domain or purchase raised by taxation. In such
ease the purchase of such fishing rights by taxation, when
they are not to be used separately, but only as part of, or
incidental to, the other property conceded to be taken for
public use, gives these incidental rights the same char-
acter of public use as the rights to which they belong.

II.

But the reasoning of the decision of the court hold-
ing that, with respect to the power of eminent domain,
the taking of these fishing rights is not a public use, does
not extend so as to hold that it is not a public use in the

sense that such rights could not be acquired and paid for
by taxation.
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The reasoning of the court applies strictly to the tak-
ing by eminent domain, and the reasoning is based upon
considerations involving the difficulty of taking fishing
rights separate from the ownership of the land, not for
utility, but mere sport and pastime, and because the prop-
erty is so small as to be incapable of meeting public de-
mand, and because there is a serious question as to such
right being capable of estimation so that compensation
may be awarded them which shall be just with respect to
both the private owner and to the public purchaser.

The difficulties that are suggested in the opinion against
taking the fishing rights alone by eminent domain have
particular regard to the established rights of the owner
with respect to taking those fishing rights against his
will, but have no application to the case where the owner
is willing to sell. The decision practically admits that if
the law had provided for the taking of the fee in the land
covered by the lake, it would have been a public use.

In that case the fishing rights would no more be taken
for private use than they would be when ten acres in
fee should be taken by eminent domain and the fishing
rights by purchase.

II1.

Public use may have a different meaning with respect
to the powers of eminent domain and taxation. In People
v. Salem Township Board, 20 Mich. 452, 4 Am. Rep. 400,
Judge Cooley distinguished the two powers— eminent do-
main and taxing— and holds that the public purpose
within the law of eminent domain does not necessarily
come within the law of taxation.

aThe important consideration in eminent domain 1is
the necessity of accomplishing some public good which is
otherwise impracticable, the power being akin to' the police
power, rather than that of taxation. In respect to taxa-
tion, the criterion is not necessity, but public policy, for
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while some taxes are strictly matters of necessity, others
are purely matters of policy and enlightened discretion.”

Judge Cooley, in that case, further says: “The term
‘public purpose,” in the la,w of taxation, has no relation
to the urgency of the public need (as in the law of emi-
nent domain) or to the extent of the public benefit which
is to follow. It is, on the other hand, merely a term of
classification to distinguish the objects for which, accord-
ing to settled usage, the government is to provide from
those which by like usage are left to private inclination,
interest or liberality.”

Notice at this a distinction made in the opinion by
Judge Dixon between the phrase “public purpose” and
“public use,” as mentioned in our constitution with re-
spect to eminent domain. The term “public purpose” is
the term commonly and aptly used when applied to tax-
ation, and is so used by Judge Cooley in the case above
quoted, and Judge Dixon indicates in the opinion that
if the constitution phrase had been “public purpose,” thq
act would have been unobjectionable.

Holt et at. v. Town of Antrim9 Atl. Rep. 389
(Supreme Court of New Hampshire, March
11th, 1887).

In the case of a tax for building a school-house to be
leased to an academy corporation for school purposes, the
test of the public use is not a right of enjoying the prop-
erty wholly at the public expense, but a common and equal
right, free from unreasonable discrimination. The court
says that exaction of tuition does not make the use pri-
vate. “The legislature could require the tuition in the
common schools. Land taken for a public use, whether
the use is free as ordinary roads and bridges built by
towns, or subject to tolls, as in other highways (turnpikes,
toll bridges,, ferries, railroads and canals). Land may
be taken for public grist mills, though toll is to be paid,”
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“Ini these instances, the legal test of the public char-
acter of the use is not a right of enjoying the use of the
land wholly at the public expense, but a common and
equal right, free from unreasonable discrimination.”

Perry v. Keeny, 56 N. H. 514.
Cooley on Taxation (2 éd.), 119--124.

Iv.

The authorities, such as Loan Association v. Topeleq,
20 Wall. 655, is not pertinent to the situation in this case.

That case held that a tax laid for the purpose of merely
giving bonds to a private manufacturing corporation, not
even quasi public, like a railroad, was not a public use.

This case is altogether different. Ho private person
is to have the right to fish exclusive of others, but the pub-
lic at large will enjoy them as far as the nature of the
subject admits.

V.
See discussion of the title to the fish in the petition

for reargument on its application to the questions in-
volved.
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jeWItteroet) jfupreme j| ourt

Andrew Albright,

Prosecutor,

Oba C. Simpson, Clerk of Sussex /
County, and the Sussex County
Lake and Park Commission,

Defendants.

WRIT OF CERTIORARI.
el 1 S m. S m oy
Returnable December 9, 1901.
THOMPSON & HALL,
Attorneys of Prosecutor,
1 Exchange Place,
' Jersey City, N. J.

I allow this writ. Let it be sealed.
A. Q. GARRETSON,

J. S. C.
New dJersey, to wit:

The State of New Jersey to Ora C. Simp-
son, Clerk of the County of Sussex,
and William D. Ackerson, Luther

[L.S] Hill and J. Anson McBride, the Sus-
sex County Lake and Park Com-
mission.



Greeting:

We being willing for certain reasons to be certified
of acertain order dated November twentieth, nineteen
huudred and one, appointing William B. Ackerson,
Luther Hill and J. Anson McBride, the Sussex County
Lake and Park Commission, in accordance with the
terms and provisions of an act of the Legislature of
the State of New Jersey, entitled “An Act to acquire
rights of fishing common to all in fresh water lakes
in certain counties, and to acquire lands adjoining
thereto for public use and enjoyment therewith, and
to regulate the same,” approved March 27, 1901, and
which said order was filed in the office of tlie County
Clerk on the said twentieth day of November, nine-
teen hundred and one;

We do command you that the aforesaid order,
signed by the Justice of the Supreme Court presid-
ing in the County of Sussex, on the twentieth day of
November, nineteen hundred and one, together with
the record of the certificate of the Clerk of an elec-
tion held prior thereto, together with all things touch-
ing and concerning the making and signing of said
order and of the acts of the said Board of Commis-
sioners in connection therewith as before you, the
said Clerk of the County of Sussex, may remain, to
our Justices tof the Supreme Court of Judicature at
Trenton, on the ninth day of December next, you do
certify and send, together with this writ, that therein
may be done what of right and according to the law
of this State should be done.

Witness, William S. Gummere, Esq,, Chief Justice
of our Supreme Court at Trenton, this twenty-second
day of November, nineteen huudred and one.

WILLIAM RIKEB, Jr.,

Clerk.
Thompson & Hall,

Attorneys of Prosecutor.



NEW JERSEY SUPREME COURT.

Andrew Albright,
Prosecutor,

Us.

On Certiorari.
Ora C. Simpson, Clerk of the

County of Sussex, and others,

Defendants.

RETURN.

To the Honorable, the'Justices of the Supreme Court
of the State of Now Jersey.

I respectfully make return to the within writ as
Clerk of the County of Sussex, so far as the within
mentioned records appear on file in the office of the
Clerk of the County of Sussex or in the records and
minutes of said office, <H4-

ORA C. SIMPSON,
, » Clerk of the County of Sussex.

Dated December 3, 1901.



In the matter op “The Sussex
Order Appoint-

County Lake and Park Com- ing Commis-

L. 9 sioners.
mission.

The Clerk of tli$ County of Sussex haying, on the
eleventh day of November, nineteen hundred and one,
delivered to me, Abram Q. Garretson, the Justice of
the Supreme Court presiding in the Courts of Sussex
County, a certified copy of the tabulated statement of
the return Rnd canvass of the votes cast in all the
election districts of the County of Sussex, under the
provisions of an act bf-the' Legislature of the State of
New Jersey, entitled ‘*An Act to acquire rights of
fishing common to all in fresh water lakes in certain
counties, to acquire lauds adjoining thereto for public
use and enjoyment therewith, and to regulate the
same,” approved March 22, 1901, and of the certifi-
cate upon such tabulated statement of the number of
votes cast for the acceptance of said act and the
number of votes cast against the acceptance of said
act, from which tabulated statement and certificated!
appears that said act has been accepted in said

County.

I, Abram Q, Garretson, the Justice of the Supreme
Court presiding in the Courts of Sussex County, do,
on this twentieth day of November, in the year nine-
teen hundred and one, by virtue of the authority con-
ferred upon me by said act, appoint Luther Hill, of
the township of Andover; William D. Ackerson, of
the town of Newton, and John A. McBride, of the
township of Wantage, all of the County of Sussex, a
board of commissioners to be known as “The Sussex
County Lake and Park Commission;” the said Luther
Hill shall hold office for the term of one year, the
said William D. Ackerson shall hold office for the



term of two years, and the said John A. McBride
shall hold office for the term of three years from the
date of this order.
A. Q. GARRETSON,
Justice of the Supreme Court
presiding in the Courts of Sussex County.

State of New Jersey.)
S
County of Sussex, ]

I, Ora 0. Simpson, Clerk* of the County' of Sussex,
and also Clerk of the Circuit Court and the several
other Courts of Record in and for said County, do
hereby certify:

That the foregoing is a true, full and correct copy
of an order made by the Honorable Abram Q. Gar-
son, the Justice of the Supreme Court of the State of
New Jersey presiding in the Courts of said County
of Sussex, appointing the said Luther Hill, William
D. Ackerson and John A. McBride a board of com-
missioners to be known as “The Sussex County Lake
and Park Commission,” as fully as the same remains
on file in my said office.

In testmouy whereof, I have hereunto set my

hand and affixed the seal of the; said

[LS] Courts and County, at Newton, this 25th
day of November, A. D. 1901.

0. C. SIMPSON,
Clerk.



STATEMENT of the result of an election held in the County of Sussex and State of New SUSSEX COUNTY CLERK’S OFFICE,
Jersey, on the fifth day of November, in the year of our Lord one thousand nine hundred

and one, for the acceptance or rejection of the new lake and park bill, authorized by an Filed November 9th, 1901,
act of the Legislature of New Jersey entitled, “An Act to acquire rights of fishing common to all O C Simpson
in fresh water lakes in certain counties, to acquire lands adjoining thereto for public use and en- Clerk
joyment therewith, and to regulate the same.” Approved March 22d, 1901. [n. s.]

Names of the Townships, Bor ou ghs and Districts, and the Number of Vot es Cast in Each.
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The New k&(l}lr{Ae ansd Park Bill.. 91 152 128 189 62 158 220 24 103 59 372 341 188 130 97 216 133 148 38 101 86 3,036 Three thousand thirty-six
INST
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I, Ora C. Simpson, Clerk of the County of Sussex,

do hereby certify:

That the foregoing is a true, full and correct state-
ment of the result of the election above mentioned,
as the same is exhibited by the statements produced
and laid before me, according to law, and that the
same exhibits the number of the names of the voters
in the poll books of the townships, boroughs and dis-
tricts, respectively, and of the ballots rejected, the
whole number of the names of the voters in the poll
books of the several townships, boroughs and dis-
tricts, the whole number of votes cast for the new
lake and park bill, and the whole number of votes
cast against the new lake and park bill, in each town-
ship, borough and district, ns they appear by the

statements so produced and laid before me.

In witness whereof, I hate hereunto set my
hand and affixed the seal of the said

[official County, at Newton, this 9th day of Novem-
seal ] ber, in the year of our Lord one thousand

nine hundred apd one.

O. C. SIMPSON,
County Clerk.

State of New dJersey,i
County of Sussex, jss*

I Ora C. Simpson, Clerk of the County of Sussex,
and also Clerk of the Court of Common Pleas and
the several other Courts of Record in and for said
County, do hereby certify that the foregoing is a true,
full and correct copy of the tabulated statement of the
votes cast at an election held in the said County of
Sussex, on the fifth day of November, one thousand
nine hundred and one, as fully as the same remains

on file in my said office.
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In testimony whereof, I Jiave hereunto set my

hand and affixed the seal of the said

[SEAL.] Courts and County, at Newton, this 25th
day of November, A. D. 1901.

0. C. SIMPSON,
Clerk.

Andrew Albright,

vs.
On Certiorari.
Sussex County Lake and Park Com-

mission and Ora C. Simpson,

Clerk.

REASONS.

The prosecutor assigns the following reasons for
setting aside tlie appointment of commissioners under
Chapter 161 of the Laws of 1901, brought up by the

return in this case:
1. Because said act is unconstitutional and special.

2. Because the title of said Chapter 161 of the
Laws of 1901 is defective, in that it does not express

all of the objects embraced in the act.

3. Because said act is unconstitutional, in that it is
local and special, the adoption of the act is limited
to such counties as shall adopt the same at “the next
election, whether general, municipal or special, where-
in the people of the County qualified to vote are

authorized to vote for local officers.”



4. Because said act is unconstitutional, in that it is
a local or special law, and is an attempt to regulate

the internal affairs of the counties to which it would

apply. “m

5. Because said act is unconstitutional, in that it
applies only to counties having fresh water lakes with
an area exceeding one hundred acres, which classifi-
cation is illusory and shifting, and not a true basis of

classification. r

6. Because said act is unconstitutional, in that it
provides for the exercise of the power of eminent
domain to take the right of fishing, which is not a

public use.

7. 'Because the acceptance or rejection of said act
was not submitted to popular vote at the next elec-*
tion, whether general, municipal or special, wherein
the people of the County qualified to vote are author-

ized to vote for local officers.

8. Because the said act and the proceedings there-
under are in divers other respects unconstitutional,

irregular and void.
Dated January 7, 19,02.

THOMPSON & HAIfL,

Attorneys of Prosecutor.
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NEW JERSEY SUPREME COURT.

Andrew Albright,

Prosecutor,

Us.

On Certiorari,
Sussex County Lake and Park Com-
mission AND OTHERS \

Defendants.

STIPULATION OF COUNSEL.

It. is stipulated aud agreed by and between the
counsel of the respective parties in the above entitled
cause that the following facts are admitted as if
proved before the Court by the deposition of wit-

nesses:

First— That Audrew Albright, the prosecutor, is the
owner of Swartswood Lake, in the County of Sussex,

arid a taxpayer in said County.

Second— That the lakes to which the,act may apply,
and the counties in which the same are situated, are
contained in the following statement prepared by the
Assistant State Geologist in response to a request

for such a statement:

“According to the topographical survey made by
this organization in 1885, and following years, the
fresh water lakes and ponds of the State, over 100
acres in size, are as follows: The list as you see in-

cludes mill ponds formed by damming streams:

Atlantic County— Mays Landing mill pond, 333

acres; Weymouth mill pond, 205 acres.
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I Burlington County— Hanover Furnace pond, 103

acres; Harrisville mill pond, 101 acres.

I Cumberland County— Millville mill pond, 926 acres;
[Willow mill pond, 118 acres.

I Monmouth County— Deal Lake, 144 acres.

I Morris County— Budd’s Lake, 475 acres; Denmark
pond, 172 acres; Green pond, 460 acres; Hopatcong
Lake, 2,443 acres; Split Rock pond, 315; Stickle
pond, 110.

I Passaic County— Greenwood Lake, total area 1,920
acres; Pompton Lake, 196 acres; Macopin Lake,

[299 acres.
[ Salem County— Alloway mill pond, 122 acres.

I Sussex County— Cranberry reservoir, 154 acres;
Culver’s pond, 486; Little pond at Swartswood, 100
acres; Loug pond near Culver’s Gap, 299; Long pond
mear Audover, 117; Losee pond, 137; Morris pond,
K 6; Stanhope reservoir, 339; Swartswood Lake, 505;
Wawayanda Lake, 240.

K Warren County— Green’s pond, 117 acres.

I I do not know whether the mill ponds would come
mithin the meaning of the law, but the above is a list
if all the fresh water bodies (not rivers) within the
Itate of over 100 acres. These areas were deter-
mined by careful surveys and are essentially correct.
I am, yours very trulv,
HENRY B. KUMMEL,
[ Assistant State Geologist in charge.
I Bated January 15,1902.
THOMPSON & HALL,
Attorneys for Prosecutors.
JOHN W. GRIGGS,
Attorney for Defendants.

Mew Jersey State Library
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NEW JERSEY SUPREME COURT.

November Term, 1902.

ANDREW ALBRIGHT,

Prosecutor,

VS.

THE SUSSEX COUNTY )\ Opinion.

20
LAKE AND PARK COM- )
MISSION, et als., )
)
Defendants. )
)
ARGUED FEBRUARY 19, 1902.
----------- 30

DECIDED NOVEMBER 10, 1902.

SYLLABUS.

u Act approved March 22, 1901, entitled,
u n ac” *° acquire rights of fishing common to all in

fresn water lakes in certain counties, to acquire 40
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“lands adjoining thereto for public use'and enjoy-
“ment therewith, and to regulate the same,” (Laws
1901, p. 333), i1s constitutional.

(2.) The act in question (Laws 1901, p. 333), has
but one object, which is to establish places of public
resort upon the fresh water lakes, with public rights
of fishery as the prominent and attractive feature.
This object is sufficiently expressed in the title, as re-

10 quired by the Constitution, Art. IV, Sec. VII, pi. 4

(3.) The act in question (Laws 1901, p. 333), is a
general law, and not local or special within the pro-
hibition of the Constitution, Art. IV, Sec. VII, pi
11.

(4.) Subject to a referendum, the act provides for
establishing, in every county of the State that has
fresh water lakes exceeding one hundred acres In

20 area, a system of free public fisheries in the fresh

water lakes having the area mentioned.

HELD, that the resulting classification has direct
and natural reference to the purpose that gives rise
to the legislation, and is valid under the Constitu-

tion.

(5.) It was competent for the legislature, in author-
izing the establishment of public fisheries in fresh-
30 water lakes, to distinguish between the larger and
the smaller sheets of water, and to draw the line of
distinction according to a specified area of water
surface. The act in question (Laws 1901, p. 333»
applies this distinction not for the purpose of classi-
fying counties; but only for the purpose of classifying
lakes.

This is permissible.

40 (6.) Where a number of counties possess the requis-
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ite features to bring them within a classification valid
under the Constitution, discriminations resulting
from the effect and operation of a referendum do not
make the classification special.

(7.) The referendum clause contained in Section
18 of the act in question (Laws 1901, p. 333), is sub-
stantially as follows:

10
“That none of the foregoing provisions shall take

“effect in any county nor. shall the commissioners be
“appointed in any county, until the acceptance or re-
jection of this act shall have been submitted as here-
in provided to a popular vote; such submission shall
“be made at the next election, whether general, mu-
nicipal or special, wherein the people of the county
“are authorized to vote for local officers, and it shall
“be the duty of the County Clerk to give public no-
tice of the election, provide and distribute ballots,
etc., and the duty of the election officers to hold the
“election and ascertain and certify the result; the ac-
ceptance or rejection of this act shall be determined
“by the result of such election; and if there be a ma-
jority of ballots in favor of this act, then this act but
not otherwise, shall take effect in such county.”
Section 19 provides that the act shall take effect im-

mediately as regards the submission thereof to a pop-
ular vote.

HELD, (a) That with respect to imposing a duty
upon the County Clerk and election officers to pre-
pare for and hold an election, the effect of the act 1is

immediate and imperative, and the duty continues
until it is performed.

(b) For other purposes the act does not take effect
in any county until the question of its acceptance or
rejection shall have been submitted to the people in
the manner contemplated.by the act. 45
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m (c) It is not essential that the question shall have
been submitted at the election held next after the
passage of the act. The referendum clause is man-
datory in the requirement that the act shall be sub-
mitted to the people substantially in the method pre-
scribed; it is directory with respect to the time of
such submission.

(d) The neglect or failure of the County Clerk and

10 election officers to perform their duties in such man-

ner as to test the sense of the people at the precise

time contemplated by the legislature, cannot defeat

the will of the legislature or deprive the people of the
option of acceptance granted by the act.

(e) In counties having the necessary features to
bring them within the.class, where by reason of the
failure of the public officials to perform their duty,
or for other reasons, the people have not yet voted

20 upon the question of accepting the act, it is still in
order to submit the question of acceptance or rejec-
tion to the people, and a mandamus would lie to re-
quire the proper officials to advertise, prepare for
and conduct the election.

(8.) It must be very plain language that would
justify the courts in so construing a referendum clause
as to put it within the power of a ministerial officer to
nullify the act; especially where the same construc-

30 tion must lead to the conclusion that the referendum
is illusive, and the entire act for that reason uncon-
stitutional.

(9.) The right of fishing in the fresh water lakes
of this State is prima facie in the owners of the soil
covered by the water, and while so owned is private
property; but it is quite within the competency of
the legislature to authorize the taking of that private
property for the public use. 'In this respect the right

40 of fishing stands on the same basis with other private
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property, and is subject to the eminent domain.
L4

(1o.) Under the act in question (Laws 1901, p.
333), the rights of fishery when acquired 'by the pub-
lic trustees designated by the act, will be open to
the use of all citizens subject only to reasonable regu-
lations to be prescribed by the trustees, and to the
general laws of the State for the protection of fish.
This constitutes a public use.

(11.) The establishment of a public park with pub-
lic rights of fishery as an appurtenance or incident, is
a purpose that justifies the exercise of the power of
eminent domain.

(12.) As the Constitution (Art. I, p. 16), authorizes
private property to be taken for public use, the au-
thorization includes the taking of any interest in
such property less than the whole. It includes the
taking of a right of profit a prendre in lands.

(13.) The act in question (Laws 1901, p. 333), by
its referendum clause requires that the question of

acceptance be submitted at an election participated
in by the voters of the entire county.

ON CERTIORARI.
Before Justices Fort, Hendrickson and Pitney.

For the Prosecutor, Thompson & Hall and
Charles L. Corbin.

For the Defendants, John W. Griggs.

The opinion of the Court was delivered by Pit-

ney, j. mm mm m mmSm

10

3°

4D



This certiorari brings before us for review an or-
der bearing date November 20th, 1901, made by Mr.
Justice Garretson, appointing certain citizens of Sus-
sex County as members of a Board of Commissioners
to be known as the “Sussex County Lake and Park
Commission.” The order was made under the au-
thority of an act of the legislature approved March
22nd, 1901, entitled, “An Act to acquire rights of
“fishing common to all in fresh water lakes in certain

10 “counties, to acquire lands adjoining thereto for pub-
lic use and enjoyment therewith, and to regulate
“the same,” (Laws 1901, p. 333). It appears that
the question of the acceptance or rejection of this
act was submitted to a popular vote in the County of
Sussex at an election held on the first Tuesday of No-
vember, 1901, at which 5,088 votes were cast. Of
these 3,036 were in favor of the acceptance of the act,
1,924 were opposed, and 128 ballots were rejected.
The result of the election having been ascertained

20 and determined in the manner prescribed by Section
18 of the act, and having been -certified to Justice
Garretson, the order appointing commissioners was
thereupon made pursuant to the act.

The reasons assigned by the Prosecutor for set-
ting aside the appointment of Commissioners may be
reduced to two, viz: First, that the statute in ques-
tion is unconstitutional, and secondly, that the ac-
ceptance or rejection of the act was not submitted to

30 popular vote at the next election wherein the people
of the County were authorized to vote for local offi-

cers as provided by Section 18.

The unconstitutionally of this statute is urged
upon several grounds.

First, it is insisted that the object of the act is not
sufficiently expressed in its title. The argument is
that the title specifies three objects, viz: (a) to ac-

40-quire rights of fishing common to all in fresh water
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lakes in certain counties, (b) to. acquire lands adjoin-
ing thereto for public use and enjoyment therewith;
(c)and to regulate the same. It is insisted that the act
embraces the followng additonal objects, viz: (d) to
create a corporation to be known as the ———o—.
County Lake and Park Commission; (e) to authorize
the corporation to acquire fishing rights and lands;
(f) to authorize the corporation to lay out, improve

and regulate roadways leading from such lands to the

nearest highway ; (g) to condemn lands for such road- i

ways and assess the benefits upon the lands benefited ;
(h) to require the board of freeholders to issue bonds
to provide for the expenses incurred under the act;
(j) to authorize the construction of steam and other

railroads over the lands or. roadways.

A careful examination of the act, however, will
show that it has but one principal object, which is
to establish places of public resort upon the fresh
water lakes, with public rights of fishery as the
prominent and attractive feature. The phrase con-
tained in the title, viz., “to acquire rights of fishing
common to all in fresh water lakes,” is somewhat
elliptical, but its meaning is entirely plain. The word
“acquire” is used in a broad sense, involving the per-
manent vesting in trustees for the public benefit, of
common rights of fishing in fresh water lakes; mean-
ing, not such rights as are already common to all,
but such rights as shall be, after acquisition, common
to all. In view of the established rule of property
in this state, that the soil under the waters of fresh
water lakes and the right of taking fish therefrom,
are private property (Cobb vs. Davenport, 3 Vr. 369;
Albright vs.'Cortright, 35 Vr. 330) the first clause of
the title is not only free from any ambiguity, but
expresses perhaps, in as brief a phrase as possible,
the main object of the legislation, which is to ac-

quire this private property and devote it to public

20

30

40
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The other purposes mentioned in the title, as well
as those embraced within the act but not mentioned
in the title, are all incidental to the principal object.
If the principal obiect is supportable under the con-
stitution, the others are supported at the same time,
for in the judgment of the legislature they were
necessary to enable the public to enjoy the common
fishing rights, and there is nothing from which this
court can say that they are not reasonably neces-
sary for such enjoyment. Granting the propriety
of establishing a common fishery in fresh water lakes,
it is of course necessary to acquire lands adjacent
to the ‘lake, in order that the public may enjoy the
fishery. The creation of a corporation authorized
to acquire the fishing rights and the lands, and to
maintain the rights and lay out and improve the
lands, is simply the machinery by which the public
trust is to be preserved and executed.

The power to lay out roads leading from such
lands to the nearest public highway, is obviously nec-
essary. The power to condemn lands for the road-
ways 1s equally so. The authorization that the bene-
fits may be assessed upon the lands peculiarly bene-
fited is a matter within the legislative discretion, and
is disposed of according to a method frequently
adopted. And if no lands are specially benefited,
none will be assessed. If there were doubt of the
constitutionality of the assessment for benefits, it
might be eliminated from the act without impairing
the remaining provisions. The bonding provisions
are plainly incidental to the main object.

There is nothing in the act empowering the Com-
missioners to construct steam railroads or other rail-
roads. The objection refers to Section 16, which
provides that no steam or other railroad shall be laid
out, maintained or operated upon any portion of the
lakes, lands or roadways laid out and located under
this act, except at such places and in such manner as
the Board of Commissioners shall in writing duly ap-
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prove. This is prohibition, not authorization.

Nor does the inclusion of roads and parks in a
single act make the statute void, as embracing more

than a single object.

In Rader vs. Township of Union, io Vr. 514, the
late Chief Justice Beasley said: “The making and
“control of streets is a thing entirely different from
“the making of parks; the two have no connection,
“and neither is an adjunct to the other, and it is im-
possible, as it seems to me, to logically hol'd that a
“description of one embraces both.” In that case
the question was, whether an act which by its title re-
lated only to streets, could constitutionally embrace
provisions for the laying out, opening and improving
of public parks. The language quoted was pertinent
to this inquiry, but it has no bearing upon a statute
such as the one now before us. In the Rader case
the parks were not needed for the enjoyment of the
streets, and a complete system of streets would have
been quite feasible without the laying out of a single
park. But in the statute now before us, the estab-
lishment of fishing parks is the principal object, and
the streets are authorized not for the purpose of lay-
ing out a system of highways, but only for the pur-
pose of giving access to the parks. The two purposes
thus have an intimate connection.

The second constitutional objection 1is that the
statute is a local or special law, regulating the inter-
nal affairs of the Counties to which it applies. As
the act places the burden of expense upon the Coun-
ty) by providing that the expenditures shall be met
out of the proceeds of County bonds, it must be
treated as an act regulating the internal affairs of
Counties under the decision of the Court of Errors
and Appeals in Freeholders of Passaic vs. Stevenson,
A Vr- U3-

1Q
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The argument that it is local and special is based
in part upon the fact that the act has applicancy only
to Counties having fresh water lakes, in area exceed-
ing one hundred acres, and in part upon the conten-
tion that its operation is limited to such Counties as
shall adopt the same at the next election, whether
general, municipal, or special, where in the people
of the County, qualified to vote, are authorized to
vote for local officers; the insistment being that the
time within which it might be adopted expired with

the election held next after its passage.

The limitation to Counties having fresh water
lakes of the requisite area, results in a classification
that has direct and natural reference to the very fea-
ture which gives rise to the legislation. It is the ex-
istence of fresh water lakes having considerable area,
and for that reason adapted to the propagation of
fish, and to the enjoyment of the fishing privilege by
the use of boats or otherwise, which, in the judgment
of the legislature, makes it feasible and proper to
adopt in certain Counties a system of fishing parks.
It was for the legislature, in its wisdom, to draw the
line between the smaller and. the larger sheets of
water, and we cannot say that an area of one hundred
acres results in an unreasonable or illusive classifica-
tion. By the terms of the act, the smaller lakes are
excluded from the scheme, even in those counties
that adopt the act. In short, the distinction is ap-
plied, not for the purpose of classifying counties, but
only for the purpose of classifying lakes. To' this,

there exists no constitutional objection.

The proviso in Section 2, “that this act shall not
“apply to any fresh water lake which is now used as
“a source of water supply.for any city,” etc., has the
effect of limiting the class of lakes that are subject to
the operation of the act but not of limiting the class
of counties that are subject thereto. The purpose

is, to prevent a body of water that is already impress-
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ed with one public use, from being subjected by vir-
tue of this act to another public use inconsistent with
the first; a perfectly reasonable restriction upon the
operation of the act, not rendering the legislation
special. The same may be said of the restriction con-
tained in the same Section, that the act shall not ap-
ply to any lake not being wholly within the bounds
of a single county; the obvious purpose of which is,
to prevent the people of one county from being taxed
for a public work that would enure equally to the io
benefit of the citizens of another county. These re-
strictions are analagous to that which excludes from
the operation of the act those bodies of water having
an area of less than one hundred acres; are plainly
matters that lie within the legislative discretion; and
do not result in a classification of counties.

The case shows that nine of the twenty-one coun-
ties of the State have lakes and ponds over one hun-
dred acres in size. Sussex County is one of the nine. 20
It does not appear how many of these counties, other
than Sussex, have voted either to accept or reject
the statute. For all that appears before us,, each one
of the nine counties may have voted upon it. But,
if it be assumed that no county, except Sussex, has
voted upon the question, this cannot afifect the ques-
tion of constitutionality. If the legislation is such
as to fairly give the opportunity to accept, to each
county having the requisite topographical features,
the act is in this respect general. 30

If one of these counties accepts it, the right of that
county to enjoy the benefits of the act cannot be de-
feated by the rejection of the proposition in other
counties, or by the failure of other counties to act up-
on the question. It is settled by the decision of our
Court of last resort that the discriminations neces-
sarily resulting from the efifect and operation of the
REFERENDUM itself, do not make the classifica-
tion special. In Re Cleveland, 23 Vr. 188. 40
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But it is objected that the effect of the provisions
contained in Section 18 of the Act, is to confine the
operation of the act to those counties only which
shall accept it within a limited time. Upon this
point the decision of the Court of Errors and Appeals
in De Hart vs. Atlantic City, 34 Vr. 223, is cited.
The statute in question in that case, (Laws 1898, p.
15), provided for the creation of a District Court in
every city having 20,000 inhabitants or less, which

10 should by resolution of city council adopt the act
within three months from the date of its passage, and
it was held that this created an unconstitutional clas-
sification. See also Christie vs. Bayonne, 35 Vr. 191;
Ross vs. City of Passaic, 35 Vr. 488; and Renner vs.
Holmes, 53 Atl, Rep. 76, recently decided in this
court. But, there are important distinctions be-
tween those cases and the one mnow before
us. In the De Hart, Ross and Renner
cases, the statutes in question, while in other respects

20 applicable to a designated class of municipalities,
were made special by the requirement that within a
limited time after the passage of the act, a local
municipal board, not chosen by the people for the
purpose, should take affirmative action upon the
proposition. And in the case of other statutes that
have come under the ban of the courts, the legisla-
ture has assumed to classify municipalities with re-
spect to population, but has either in terms or .by the
operation of a REFERENDUM limited in time, re-

30 stricted the class to those municipalities possessing,
at the time of the enactment, the requisite popula-
tion, ignoring the growth of municipalities in the
future. Bennett vs .Trenton, 26 Vr. 72. Inasmuch
as most, if not all, of our towns and cities, normally
increase in population from year to year, it is con-
stantly to be held in view in classifying municipali-
ties with respect to population, that in order to insure
uniformity, provision must be made for those that
shall hereafter attain the requisite number of inhab-

40 itants, as well as for those already possessing it.
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But the present statute deals with a distinctive
topographical feature, that is in its nature fixed and
not variable. There is no normal change necessarily
to be anticipated in the future with respect to the
possession by the several counties of the distinctive
feature, which the courts can say must be within the
contemplation of the legislature, so that a classifica-
tion, not taking it into account,would, for that reason,
be special If, therefore, the present act did require
that the submission to the people should be at the to
next election after the passage of the act, and could
not be at any later election, we are not prepared to
say that the act for this reason would be unconsti-
tutional. Would it be beyond the competency of the
legislature to say, “We will now create a class of
counties for the purpose of this experiment in public
and common fresh water fisheries, and will embrace
in the class those counties, now having the requisite
topographical features which promptly and on reas-
onable opportunity embrace the provisions of the 20
act, leaving out all other counties?”

But if any constitutional consideration requires
that the act should make provision for counties not
now possessing, but which may hereafter come to
possess fresh water lakes, having an area exceeding
100 acres, the statute is quite susceptible of a con-
struction that will admit such counties to its bene-
fits. In view of the mandatory provisions of the first
and succeeding sections of the act requiring the crea- 3°
tion of this public agency, for the purposes men-
tioned, in every county having fresh water lakes of
the requisite Isize, the supposed limitation being
found in section 18, it is significant that there is
nothing in either section 18, or elsewhere in the act,
which, in terms, or by necessary construction, limits
its operation to those counties now possessing lakes.
Section 18 prescribes that the submission of the act
to popular vote shall be done at the “next” election.
If the legislature had intended by this to mean that4. -
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it must be done at the next election held after the
passage of the act, it would have been quite easy to
say so. Indeed, had such an intent existed, it was
comparatively easy to specify a date for a
special election to be held in all counties, or to de-
signate a general election that would be common to
all counties. Therefore, in support of the consti-
tutionality of the act, it is quite within the bounds
of fair construction, to take the words “next election
10 as applying to the first general election that shall be
held 111 any county, not now possessing the distinc-
tive features, after it shall hereafter acquire those
features. In view of the fact that section 18 provides
for public notice to be given to the electors in ad-
vance of the election, the submission to counties
hereafter acquiring the physical features, would be
accompanied by sufficient publicity.
Nor, with respect to those counties that now pos-
sess the bodies of fresh water contemplated by the
20 act, is the option of acceptance limited by time. The
emphatic portion of Section 18 is, “that none of the
“foregoing provisions shall take effect in any county
“until the acceptance or rejection of this act shall
“have been submitted, as herein provided, to a pop-
“ular vote.” The words “as herein provided” plain-
ly refer to the method of submission which is pre-
scribed by the same Section with some particularity,
and do not refer to the date of submission. The
“such submission
30 shall be made and the vote hereinafter provided for
taken, at the “next election, whether general, muni-

Section proceeds to provide, that

cipal or special, wherein the people of the county,
“qualified to vote, are authorized to vote for local
“officers,”— then proceeding to 1impose upon the
County Clerk the duty of giving public notice, pre-
paring and distributing ballots, etc. And further on
in the same Section, it is provided that “the accept-
ance or rejection of this act shall be determined by
the result of such election.”
40
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Section 19 provides, that “this act shall take effect
“immediately as regards the submission thereof to a
“popular vote as aforesaid.”

The provision that the act shall not take effect un-
til the people have voted yes or no, is obviously and
necessarily mandatory. The insistment of the Prose-
cutor is, that the next following clause, viz: That
calling for a submission at the next election, is man-
datory, so that submission at that particular time is 10
essential. This insistment overlooks the fact that it
is rhetorically impossible to adopt a mandatory sense
both for the requirement that the act shall be sub-
mitted in the manner prescribed, and also for the re-
quirement that the act shall be submitted at the next
election. For, to say that the act shall not take ef-
fect until submitted, and at the same time to say that
it has taken effect and its force has been spent be-
cause not submitted within a limited time, is a man-
ifest contradiction. 20

We hold that with respect to imposing a duty up-
on the County Clerk and election officers to prepare
for and hold an election, the effect of the act is im-
mediate and imperative, and the duty continues until
it is performed. For other purposes the act does not
take effect in any county until that duty has been
performed and the question of acceptance or rejec-
tion has been submitted to the people in the manner
contemplated by the act. It is not essential that the 30
question shall have been submitted at the appropriate
election held next after the passage of the act. The
REFERENDUM clause is mandatory in the require-
ment that the act shall be submitted to the people
substantially in the method prescribed; it is directory
with respect to the time of such submission. It
must be very olain language that would justify the
courts in so construing a REFERENDUM clause
as to put it within the power of a ministerial officer
to nullify the act; especially where the same con-40
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struction must lead to the conclusion that the RE-
FERENDUM is illusive and the act is therefore
special, and for that reason unconstitutional and to-
tally void. No language requiring such a construc-
tion is to be found in this act. We therefore hold
that the neglect or failure of the County Clerk and
election officers in any county to perform
their duties in such manner as to test
the sense of the people at the precise time contem-

10 plated by the legislature, cannot defeat the will of

20

30

40

the legislature, or deprive the people of the option
of acceptance granted by the act. Undoubtedly the

G

reference to the “next election” is designed to secure
prompt submission of the question to the people at
the next election after the act, with respect, to those
counties then possessing the requisite features, and
at the first available election with respect to such
counties, if any, as may be afterwards, come to pos-
sess the requisite features. The section, however,
requires not only a prompt submission of the ques-
tion to the people, but it requires that such submis-
sion shall be after adequate advertisement and the
preparation of an adequate number of official bal-
lots and their distribution among the proper election
officers so as to reach the people. A bona fide sub-
mission of the question to the people, and its actual
acceptance or rejection, are what the legislature
contemplated. It is quite conceivable that owing to
accident or design, an election might be held in such
manner as not fairly to test the sense of the County
in the manner provided hy the Act; and in a plain
case such an election might be declared void. Such
an abortive election would hardly be construed as
debarring the people from subsequently availing
themselves of the option, if they saw fit to do so.
But, without discussing this question, we are clearly
of the opinion that section 18 has not the effect of
absolutely requiring that the submission to a vote
shall be at the next general election after the adop-
tion of the act, nor has it the effect of excluding
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from the class those counties that have not hereto-
fore acted upon the question. In those counties
now having the necessary features to bring them
within the general class, where by reason of the fail-
ure of the public officials to take the necessary steps,
or from any other cause, the voters have not yet
voted pro or con upon the question of adoption, it
is still in order for the act to be submitted to the
people, and a mandamus would lie at the instance of
persons interested, requiring the proper officials to io
advertise, prepare for and conduct the election.
Before leaving this branch of the case, it is proper
to remark that the statute now under consideration,
in its general features, and especially in the provis-
ions respecting submission of the question of adop-
tion or rejection to a popular vote, is hardly to be
distinguished from the “Act to establish public parks
in certain counties of this State,” approved March 5,
1895, (Laws 1895, p. 169; Gen. Stab, p. 2618; supple-
ments in Laws 1898, p. 19; Laws 1899, p. 92,). It is 20
a matter of judicial history that under this statute
at least one of the great counties of the State has vot-
ed to adopt the system of parks therein provided for;
that the Park Commission thereupon created, has
exercised with the sanction of our court of last re-
sort, its power to require the Board of Chosen Free-
holders of the County to issue bonds to the amount
of a half million dollars, in order to meet the ex-
penses incurred by the Commission, (Freeholders of
Essex vs. Park Commission, 33 Vr. 376), and that 30
the Commission has acquired lands by resorting to
the powers of condemnation conferred by the act.
(Rimback vs. Essex Park Commission, 33 Vr. 494.)
And although this great enterprise has been ear-
ned on at public expense, under circumstances requir-
ing contentions litigation to enforce the authority of
the Commission, it seemingly has not occurred, here-
tofore, either to the Bench or to the Bar, or to any of
the numerous class of persons interested in obstruct-
ing the enforcement of the act, that the statute was 40
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null and void by reason of the supposed limitation
of time fixed for its adoption. Yet
in the mandamus case (33 Vr. 376) the
question turned upon the validity of an election held
under the REFERENDUDM clause of the supplement
of 1898, where the term “next election” is used with-
out any express language accompanying it to extend

its construction.

In the recent case of Renner vs. Holmes, 53 Atl.
76, Mr. Justice Dixon, speaking the views of this
Court, drew attention to the distinction between the
Park Act of 1895, on the- one hand, and the statutes
that were condemned in the De Hart and Renner
cases on the other.

The next ground of attack upon the constitution-
ality of the present act is, that it makes invalid dele-
gation of municipal powers. The cases cited in sup-
port of this contention (Bingham vs. Camden, 11 Vr.
156; Alexander vs. Elizabeth, 27 Vr. 71; Hammer vs.
Richards, 15 Vr. 667), are not pertinent. They touch
rather upon the point that legislation of the charac-
ter now under examination must be general in its
operation, a point already sufficiently covered. If
the statute before us confers powers that may prop-
erly be called municipal powers, they are conferred
upon a new body politic whose limited functions are
to be performed withih and for an existing political
division. It is not perceived that any objection can
be suggested to this scheme on constitutional
grounds, that will not be found fully met and ans-
wered in the recent decision of the Court of Errors
and Appeals in Allison vs. Corker, 52 Atl. Rep. 362-

It has already been observed that the creation of a
body corporate seemed necessary, in the wisdom of
the legislature, to caxrry out and execute the public
trust contemplated in the act. Indeed, there may
be room for the contention that without the inter-

40 vention of such a trustee, the legal title to the rignts
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in question could not be acquired or held. A right
of fishery is a right of profit a prendre, and the un-
derlying reason for the established rule that such
rights cannot be claimed by the public under a cus-
tom is that such a custom would be void for inde-
finiteness with respect to the persons entitled to en-
joy the right. Such rights are said to lie in grant,
and a claim to their enjoyment resting on ancient
usage was at common law necessarily made under a
prescription, which pre-supposed a grant that had
been lost. Inasmuch as the history of this State does
not extend back to time immemorial, (Albright vs.
Cortright, 35 Vr. 332, and cases cited), a common-
law prescription is impossible with us. By analogy
to our statutes of limitation, however, the same result
is reached by a plea expressly setting up a lost grant,
the averment being supported by an adverse user for
more than twenty years under appropriate conditions.
But it will be seen that whether under the common-
law prescription, or under our plea of lost grant,
there is a qualification inherent in the subject-matter
of a profit a prendre; that is, it rests in grant, and so
must be pleaded under a grant, actual or supposed,
and supported either by production of the deed or by
evidence consistent with a lost deed.

The foregoing considerations apply not only to a
common of fishery, but also to a common fishery,
which is a very different thing; the former being a

10

20

right held by an individual in common with the own-30

er of the soil covered by the water in question (Co.-
Litt-122, a.), the latter being a public or common
right, which is or may be exclusive of the owner of
the soil, Bennet vs. Costar, 2 Moore 83; 8 Taunt. 183,
Bac. Abr., title “Pischary.” Sir William Blackstone,
indeed, while he classified the “common fishery”
among the rights of profit a prendre that are capable
of being held by private grant or prescription, (2
Com. 34), seems inclined’to treat a “free-fishery” as

a species of royal franchise, conferring upon a citizen

40
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an exclusive right of fishing in a public river (2 Com.
39, 40). But in this he 1is criticised by Mr. Har-
greave in Co. Litt. 122, A, Note 7, who seems to
think the term free-fishery may appropriately be used
to designate a common or public fishery.

Certainly the sort of fishing rights that were at-
tempted to be set up in Cobb vs. 'Davenport and Al-
bright vs. Cortright, were common rights in the

10 sense of being open to the inhabitants in general; and
it was rights of this sort that the Court decided could
not be claimed under a custom, but must arise by
grant or prescription. In either of the latter modes
of acquiring title there arises the necessity for a
grantee capable of accepting the grant. A mere
easement may be acquired by the public by custom
or dedication, which needs not a certain grantee.
But with a right of profit a prendre, public or private,
it is otherwise. The English law upon the subject

20 1s to be found principally under the head of “prescrip-
tion,” because actual grants were the rare exception;
grants presumed from long user the rule. It was
early recognized, that while a custom of profit a
prendre laid in the inhabitants of a district was void
for uncertainty and unreasonableness, a prescription
laid in a body politic or corporate was good, and
would justify a user of the right by .any member of
the corporation,

30 Co. Litt. 113, C.

Washb. Eas. & Serv. p. No. 73, et seq., p. No. 82,
p. No. 125, et seq. Constable vs. Nicholson, 14 C. B.
(N. S.) 230, 32 L. J. C. P. 240; and Eng. Rue. Cas.
337-

There being in esse a corporation clothed by law
with the power to take the rights in question and
hold them for the benefit of the inhabitants, or

40 others of the public entitled thereto, the trust is en-
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forceable as a public use, notwithstanding any legal
or technical indefiniteness in the beneficiaries. The
“public use,” and the “charitable trust,” are in this
respect closely analogous. Pom. Eq. Jur. Sec. 1018,

et seq.

It is next insisted that the right of fishing in the
fresh water lakes of this State is a private right and
not a public use. A concise answer to this conten-
tion is, that the manifest purpose of this act is to im-
press a public use upon this private right, or rather to
extinguish the private right and replace it with a
public right. In Arnold vs. Mundy, i Halst. I, it
was held that the tidal waters of this State are public
property and the right of fishery therein is common
to all the people. In Cobb vs. Davenport, 3 Vr. 369,
it was held that the soil under the fresh water lakes
was formerly in the proprietors, and not in the State,
and may be acquired by individual owners under
grant from the council of proprietors; and with re-
spect to these waters it was held that the exclusive
right of fishery was not common property, and could
not be acquired by the general pu'blic by custom; that
prima facie this right belongs exclusively to the own-
er of the soil covered by water, but may be acquired
separate from the ownership of the soil by grant or
prescription. The law thus laid down has been plac-
ed beyond dispute in this State by the decision of
the Court of Errors and Appeals in Albright vs. Cort-
right, 35 Vr. 330. But the discussion in these cases
related to the question whether the ownership of the
right of fishery in the non-tidal waters of the lake is
prima facie in the owner of the soil covered by the
lake. The question whether it is within the compet-
ency of the legislature to take that private property
for public use is an entirely different question, and of
course is beyond dispute.

The next question is whether the use to which the

10
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rights of fishery and the property held in connection 4°
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therewith are to be devoted, under the scheme pro-
posed in this statute, amounts to a public use. So far
as this is‘a judicial question it is in our judgment not
debatable. The title of the act shows its main pur-
pose to be the acquisition of “rights of fishing com-
mon to all,” a phrase which, as already explained,
relates to the status of the rights after acqusition,
and indicates with the utmost clearness the purposes
for which they are acquired. The commissioners

10 provided for by the act are created a body politic,

the members are to serve without compensation,
their expenses and disbursements are to be paid for
out of the public funds. By section 2 they are au-
thorized to acquire, maintain and make available to
the inhabitants of the county, and to the public,
rights of fishing common to all, in fresh water lakes
within that county having an area of water surface
exceeding 100 acres, and lands not exceeding ten
acres adjoining thereto and within the county, for

20 public use and enjoyment therewith. And it is made

the duty of the commissioners to preserve and care
for the rights of fishery, and to care for and improve
the lands adjoining the lakes. For these purposes
they are invested with the powers of purchase and
condemnation. That under this scheme, any and
every citizen of the county would have an equal right
to resort to the lakes and parks, and to enjoy the
fishing privileges therein, subject only to reasonable
regulations to be prescribed by the commissioners,

30 and to the general laws of the State for the protec-

tion of fish and game, admits of not the slightest
doubt. That this constitutes a public use, is entirely
well settled.

Whether, for a given public use, the legislature
will authorize the exercise of the power of eminent
domain, is a legislative question, and not a judicial

one.

National Docks R. R. Co. vs. Central R. R-
Co., 5 Stew. 755-763.
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Olmsted vs. Proprietors of Morris Aque- .
duct, 18 Vr. 311-329.

If private lands may be taken for a public use as
a park for general purposes of popular recreation, it
is perfectly plain that they may be taken for purposes
of a park with the incidental rights of a public fishery.

Mr. Randolph’s treatise on the law of Eminent 10
Domain, (Secs. 41, et seq) and other recent text
books on the subject, contain ample reference to the
great variety of public uses for which the power of
eminent domain has been called into play.

The argument urged here that the right to take
fish is not an easement, but a profit a prendre, goes
only to the question, what interest in lands may be
taken for the public use. A right to take the very
products of the soil is, of course, a greater interest 20
than a mere easement such as a right of passage or
the like. But as the Constitution authorizes land to
be taken, the authorization necessarily justifies a
taking either of the fee, or of any interest in land
less than the fee. A limitation of the interest taken,
to that which the public use requires, is manifestly

just and constitutional.

Hepburn vs. Jersey City, 50 Atl. Rep. 598;
52 Atl. Rep. 1132. 30

This disposes of all the objections that were raised
concerning the constitutionality of the act.

The final reason relied upon for reversal of the or-
der appointing Commissioners, is that the accept-
ance or rejection of the act was not submitted to pop-
ular vote at the next election, whether general, mun-
icipal or special, wherein the people of the county,
qualified to vote, were authorized to vote for local 40
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officers. The statute was approved March 22, 1901,
and by Section 19, it took effect immediately with
respect to the submission thereof to popular vote.
The regular township elections in Sussex County
were held April 9, 1901. The act was not submitted
to popular vote until the general election of Novem-
ber 5, 1901. At the township elections officers local
to the township are elected. (Laws of 1899, p. 373,
Sec. 4; Laws 1899, p. 427; Laws of 1901, p. 49). It
is quite true that these township elections are local
elections. And if there are any incorporated towns
or boroughs in the County of Sussex they doubtless
held local elections at some time between the passage
of the aqt and the fifth of November. But Section
18 of the act before us, provides, as we think, for the
submission of the question at an election, whether
general, municipal or special, wherein the people of
the County are authorized to vote for local officers.
This refers, we think, to officers which are local to

20 the county, and not those which are local to a town-

30

40

ship or other municipality within the county. The
purpose was to have the act submitted at the first
election held throughout the county, in which the en-
tire voting population of the county would be inter-
ested. The machinery of the act is the county ma-
chinery, and the expenses are to be borne from the

county treasury.

But for the reasons already given, we deem it quite
unnecessary to pursue the inquiry whether the peo-
ple of Sussex County correctly chose the date upon
which this matter should be submitted to the popular
vote. The facts show conclusively that they have in
good faith expressed themselves. The population
of the county, according to the last federal census, is
24T34> and the case shows that 5,088 ballots were
cast upon this question, of which only 128 were re-
jected for informality or otherwise. There is not the
slightest suspicion that the will of the people has not
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been fully and fairly expressed in accordance with the

letter and spirit of the act.

The order brought up for review by this writ, will
be affirmed with costs.
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NEW JERSEY SUPREME COURT.

ANDREW ALBRIGHT,

VSs.

On Certiorari.
iI0 SUSSEX COUNTY LAKE

Rule for Judg-
AND PARK COMMIS-

ment.

SION and ORA C. SIMP-

SON, Clerk.

~— N e e N e

This cause coming on to be heard before the Court,

at February Term, 1902, and having been argued by
20 Charles D. Thompson and Charles L. Corbin, Esgs.,
of Counsel for Plaintiff, and by John W. Griggs,
Esq., of Counsel for Defendant; and the Court hav-
ing taken time to consider the same and advise there-
on, and being now of opinion that the order made by
the Hon. A. Q. Garretson, Justice of the Supreme
Court, presiding in the Courts of Sussex County on
the nth day of November, 1901, which by the writ in
this cause was brought before this Court for review,
is not for any of the reasons assigned by the plain-
30 tiff unconstitutional, illegal, or void, and that th£

same ought not to be set aside or held to be illegal,
irregular, or'void; it is thereupon

ORDERED that judgment be entered for the de-
fendant, and the said writ of certiorari be dismissed,
with costs to be taxed against the plaintiff.

Entered December 26, 1903, on motion of

GRIGGS, DILL & HARDING,
Attys.
A true conv.

4° WM. RIKER, Jr., Clerk.
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NEW JERSEY, to wit:

The State of New dJersey to> our
L. S) Justices of our Supreme Court,
GREETING:

Because in the record and proceedings, and also
in the giving of the judgment in a plaint, which was
in our said Supreme Court before you, between An-
drew Albright, Prosecutor, and Ora C. Simpson,
Clerk of Sussex County, and William D. Ackerson,10
Luther Hill and J. Anson McBride, Sussex County
Lake and Park Commission, defendants, on a cer-
tiorari issued out of our said Suppreme Court di-
rected to the said defendants and tested on the
Twenty-second day of November, Nineteen Hundred
and One, manifest error hath intervened to the great
damage of the said Prosecutor, as by his complaint
we are informed; we being willing that the error, if
any there be, should in due manner be corrected, and
full and speedy justice be done to the parties afore- 20
said in this behalf, do command you that, if judgment
be thereupon given, then you send distinctly and
openly under your seal, the record and proceedings
and plaint aforesaid, with all things touching and
concerning the same, to our Court of Errors and Ap-
peals before the judges thereof at Trenton on the

Nineteenth day of February next, together with this
writ, in order that the record and proceedings afore-
said being inspected we may cause to be further done

thereupon what of right and according to law ought 30
to be done.

WITNESS his Honor, William J. Magie, our
Chancellor, and President Judge of our said Court of
Errors and Appeals, at Trenton aforesaid, the Thir-
ty-first day of January, in the year of our Lord One
thousand Nine Hundred and Three.

S. D. DICKINSON,
Clerk.
THOMPSON & HALL,

Attys. 40
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NEW JERSEY COURT OF ERRORS AND

APPEALS.
"""""""""""""""""""""""""""""""" — O
Andrew albright, )

)
vs. )

SUSSEX COUNTY LAKE ) On Error.
AND PARK COMMIS- ) Assignment.
SION and ORA C. SIMP- )

SON, Clerk. )

Afterwards, that is to say, on the Nineteenth day
of February, 1903, before the Court of Errors and
Appeals in the last resort to all causes, comes Andrew
Albright, by Thompson & Hall, his attorneys, and
says that in the record and proceedings aforesaid
there is manifest error in this, to wit, that by the
judgment aforesaid of the Supreme Court, the order
brought up before the Supreme Court by its writ of
certiorari was affirmed, whereas by the law of the

30 land the order should have been set aside.

And there is error in this also, that the Supreme
Court, by its judgment aforesaid, dismissed the said
writ of certiorari, whereas the same should have been
sustained.

And there is error in this also, that the Supreme
Court denied the petition of the plaintiff in error for
a re-hearing, whereas the same should have been al-

40 lowed.
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And there is error in this also, that the Supreme
Court did by its saifl judgment aforesaid, declare the
said statute entitled, “An Act to acquire rights of
fishing common to all in fresh water lakes in certain
counties, to acquire lands adjoining thereto for pub-
lic use and enjoyment therewith, and to regulate the
same, Laws 1901, Chap. 161, to be constitutional,
whereas the same should have been declared uncon-
stitutional.

Wherefore the plaintiff in error prays that the
judgment aforesaid, by reason of said errors and of
other errors appearing in the record, and proceed-
ings aforesaid, may be reversed, annulled and for
nothing holden, and that the plaintiff in error may be
restored to all things which he has lost by occasion of
said judgment.
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