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New Jersey Supreme Court,

.ESSEX-CIRCUIT. J ¢ fltrtTh-

Lucius Tuckerman, William Mulligan, 3

Jos. Tuckerman and David W . W eiss.

wS y In Cam.
The Stephens & Condit Tansporta-

tion Company.

Onthe Fourteenth day of January, 1868, the above cause came
on for trial before the Honorable David A. Depue, one of the As.
sodate Justices of the said Court, at the Circuit Court held at
Newark, in and for the said County of Essex, upon the pleadings,
.{p()ut the same) ; whereupon a Jury was empanelled for the trial
thereof, land the said plaintiffs, by their counsel, having opened their
case to the Jury, called and examined as a witness in the said cause,
in support of the issue on their part.

David W. Weiss, who, being duly sworn, testified as follows
Ilive in Jersey City— am one of the firm of Tuckerman, Mulligan &
(o, and one of the plaintiffs in this suit. Joseph Tuckerman,
Lucius Tuckerman, William Mulligan and myself, in 1865, were mem-
bers of that firm—the business of that firm is, manufacturers of iron
at Saugerties, Hew York, having an office in Hew York City. In
November, 1865, we were the owners of pig iron, 200 tons ofGlendon
Foundry Ho. 2. When we bought it, it was lying at the dock of the
Stephens & Condit Transportation Company, Hewark. | engaged
that Company to ship it for us to Saugerties. When we bought that
iron it was the 8th of Hovember, 1865— we wrote to Condit & Co.
that we had bought it from W. S. Tisdale & Co.

And being interrogated by the Court, says :-W e wrote them the
letter now produced.

And being further examined, says  The one now produced is the
original letter.

(Plaintiff’s counsel read letter, pro ut the same.)
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And witness further said Then we did not get ‘an answer, and
we wrote this letter on the 13th.
(Plaintiifs’ counsel read letter of 13th November, pro ut the. same.)

Then we got a telegram stating that it could not be shipped at $1,
but at $1.50. There is a copy of the telegram there—there is no date
to the telegram, but we received it on the 13th of November. It
said, “ We,cannot get iron freighted to Saugerties less than $1.50
per ton, shall we give it?” The telegram is signed *“ A Smalley,
Superintendent.

And being interrogated by the Court, says :— believe we got the
telegram on the 13th of November.

And being further examined, says —In answer to that telegram
we telegraphed, “pay $1.50 freight to Saugerties.” The next we
knew was, we received by mail without any other writing the bill of
lading. Thatwas on or about the 19th of November— 18th or 19th.
| do not know the day of the week on which we received it. | can-
not remember the day of the week. | say 18th or 19th because the
bill of lading is dated 18th or 19th and probably it came a day after.
This is the bill of lading— (plaintiff read bill of lading dated 18th
November, 1865, prout the same.) When we received the bill of
lading we only knew that the barge was in New York, from what
th~t paper told us. There was only that advice. Bill of lading was
enclosed in an envelope. We did not know from where and when
the barge was to start. We never got the iron. No part of it either.
Mr. Smalley informed us that the the barge had sunk. That was, |
should think, either the 22nd or 23d of November, or may be the 21st.

And being interrogated by the Court, says Of November.

ANd being further examined, says — It was at New .YOrk where
Mr. Smalley informed us. The value ofthe iron was, what we agreed
to pay for it at Saugerties, $56.50 per ton— $55 for the iron and $1.50
for frieght. On the 24th of November we paid Tisdale & Co. we
paid $11,000 at the rate of $55 per ton. The freight we never paid
at all, because we never got the iron at all.

And being cross-examined, witness says —we have no other means
ofknowing when we received the bill of lading, but by its date. M.
Smalley saidthe Barge had sunk. I asked him the reason. He saidthe
barge sprung aleak, or sprung aplank and sunk. He said he was going
to take up the Barge andiron if he could. | don’t know that he said
any more. He said he would let us know what he did, but he never
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[dd Well, I suppose I mentioned that we might have saved him be
Insuring it. X did not mean save the iron, I mean Mr. Smalley. |
don't recollect anything particularly else said. Yes; he said it was
L good barge. Nothing that I can remember else was said. He did
pot say how it came to spring a plank. He mentioned that it was a
[stormy night, but he did not say that was the reason—it was merely
lacursory remark that it was a stormy night, or something like that.
[Howhe brought it in I cannot say. | did understand him to mean
[that the barge sprung a plank because of the stormy night. He did
not say how the plank was sprung. He said it was a stormy night
I did not take that to be the reason. | suppose he intended that as
ore of the reasons, that hementionedit. He said it was a very stormy
night. He said nothing about the springing of the plauk. | just men.
[tumed to Mr. Smalley that we might have insured it, and saved him
[because we told Mr. Smalley decidedly then that we should hold him
[lidble for it. I did not say that we intended to have insured it but
[forgotit. | suppose we might have doneit. I did not say we intended,
because we did not intend to.

[ And being re-examined, witness says —We told Smalley that we
[should look to him for the iron. He said that he did not know whether
be would be liable or not. Something to that effect.

[ And being re-cross-examined, said:—The Captain of the Barge was
[with Smalley in New York—Mr Tuckerman was there too.

[ And Plantiffs also called'Andrew A. Smalley, who being duly
sworn, says:—On the 27th of February 1865 | was Superintendent
[of this Company. | presume | caused the advertisement now pro.
Iduced to be advertised in the papers of this city,., One or other of
[them.

And being cross-examined, witness says:

(DefendantsScounsel here asked the witness “ what was the business
[of the defendants at the time of that advertisement?” to which
| plaintiffs” counsel objected; and the Court over-ruled it oh the ground
[thatit was not a cross-examination. The defendants’ counsel prayed
[exception, which was granted.

Defendants’ counsel further asked the witness “ Did the Company
[have any regular line of boats except between Newark and New
I'York?” This question was objected to and oyer-ruled for the same
I reason, and exception prayed and granted.)



6 NEW JERSEY SUPREME *COURT;

The meaning of the last clause of the advertisement “ Barges'and
other Vessels furnished at short notice to any point in the North or
East Rivers on reasonable terms,” is with reference to furnishing
Barges or Vessels in the city of New York or Brooklyn in the
Nonh or East river—whenever there are convenient docks to get to.

(Plaintiffs’ counsel withdrew their objections to the questions over
ruled.)

And being further cross-examined, witness says—At the time of
the advertisement the business of the Company was transporting
between Newark and New York. They had no regular line of boats
except between Newark and New York except, that they did one
summer run a boat between New York and New Brunswick;

And being interrogated by the Court, says | think summer of
1865 OfF 1866— 1 think 186s5.

And being re-examined, says —t stopped at Amboy.

And being further cross-examined, says —That was the . Magenta.
The Company had no regular line between Newark and Saugerties
in .November 1865— or at any time while | was Superintendent. The
Company occasionally took jobs for transportation other than on
usual line as in this case. The outside business had no established *
rates—they were regulated by special contracts. Except between
Newark and New York we had no regular rates.

And plaintiffs’ counsel read the advertisement, pro ut the same.

And being re-examined, the witness said:—t is exactly what |
meant that the latter clause of the advertisement “ Barges and other
vessels furnished at short notice, to any point, &c.,” are points ad-
jacentto New York,. That was.the onlyjob I know of to Saugerties
during the term of my superintendence— do not now recollect of
any before my superintendence, to Saugerties. The Transportation
Company .had three side-wheel steamboats, one propeller and two
barges at that time.  The side-wheel steamboat “Thomas P. Way,”
made a regular trip between Newark and New York—so did the
Jamaica the passenger steamboats sometimes made excursions, they
took Barges along sometime. The “Mayo” is not a passenger boat.
The “Magenta” and “Thomas P. Way” plied between Newark and'
New York. The barges did not run regular hours—they were do*
tained in Brooklyn, North river, New York side;- Both barges run
regu_lgrly. This barge which ran up the river very jseldom went
outside.
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The Plaintiffs’ Counsel offered the certificate of the Incorporation
ofthe Company ineviden ce, Ul the same after which they rested

their case»:e f 1x=*

The Defendant’s Counsel moved the Court to non-suit' the plain-
tiffs, but the motion was refused, and exception was prayed, andhis »
exception is hereby sealed accordingly.

DAVID A. DEPUE,
Jus. Sup. Court.

WhereuponIlDefendants opened their defence, and re-called and ex-
amined as a Witness, Andrew A Smalley, who further says

| was Superintendent for the defendants from 1864 to 1866—two
years. The Ironwas consigned to us by the Glendon Iron Company
of Pennsylvania, and by them sold to Tisdale & Co., New York.:
W hilein New York, by Tisdale & Co. | understand it was
sold to Tuekerman, Mulligan and Co.— It was prior to November,
1865, but T cannot say whether that year or the year before it had
been-received at our Dock ; we held it on storage for Tisdale & Co.
We were informed by Tuekerman & Company of the purchase of
200 tons of Iron from Tisdale & Co., and requesting to have it ship-'
ed to Saugerties, and mentioned that it would *be taken for $1 a ton.
Thisis on the 8th of November. | endeavored to get vessels to take thé c
Iron at the price. It was a very busy season, and vessels would hot:
doit; I inquired at New York and Newark. After received a second
letter from Tuekerman & Co. 'l sent word that it could not be done
for less than 114dl-2 a ton one captain had estimated that hé would
do it for $PT-2 per ton." Not finding one vessel that would takéfhe-
whole | concluded to ship it on my own barge. W e shipped it On theé -
Barge “ Mayo.” W e received information from Tisdale & Co. that-
they had sold it to Tuekerman & Co. There is dispateh here and -
lettef too| the dispatch is dated November 9th.

And being interrogated by the Court, says —The dispatch '
dated November 9th, is a telegram by Tisdale & CO0., directing us'u
to weigh out 200 tons of Iron to Tuekerman & Co., and then"writes
us a letter of the 22d of November.

And being further examined Says | tried to make arrangements"
to get the freight at $1. That bill of lading was the ordinary bill of
lading-issued in such eases. ml know of no regular carriersibetween A
Newark and Saugerties. There are none ; there were none | knew «
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of at the time. If | had obtained it there was no regular line to
Saugerties. If I had made arrangements it must have been on special
contract. We have shipped large amounts of Iron for different
parties. We should have made contract of that character. It was
precisely the same contractus if made for third party. | don’t know
of our own vessel ever taking Iron to Saugerties. W e have shipped
it on different vessels, but not our own. Not being able to find a
vessel we substituted our own. | was the owner of the “ Mayo”
from 1859 to 1862.

| boughther in 1859 of Mr. Christie who represented Johnson’s line
of Transportation in New York. | bought her the same-time that|
bought the steamboat Jamaica. In 1862 | sold her to the Stephens
& Condit Transportation Company. In November 1865 she had been
the year previous thoroughly overhauled and put in complete
order. Itwas either in 1863 or 1864—1 would not be positive about
that. It was done by the Stephens. & Condit Transportation Com-
pany. | think Mr. Richards done the work—1 think he did the whole
of it. Mr. Richards is a shipbuilder in this city. | did not at the
time notice the loading of this barge— 1 saw her after she arrived in
New York. She left here on Monday morning and | saw her
Monday evening. ? | think; it was Monday the 20th of November as
she was lying' near the foot ofDey street, city of New York where the
boats landed. | looked at her with the view of seeing the condition
she was in. | noticed she was not loaded as heavy as we had loaded
her—her capacity was to carry 25 to 80 tons over what she wa
loaded'with. She was loaded with 200 tons of Pig Iron and 13 tons
of salt hay, placed over her main deck. Her load was stowed. |
don’t know what portion in the hold and what on deck. | saw Iron
on deck after she was loaded. | did not see the loading of the Iron.
She was trim in the water—as nearly so as you can get a vessel of
that class—as nearly so as possible. She did not seem much out of
trim or | should have noticed it. She wentup that night. Everything
was perfectly satisfactory to me. Hooked how she was loaded as was
my custom. She has carried as high as 250—frequently 240 tons. |
have been engaged in the transportation business between Newark
and New York somewhere about 10 years; it is 9 years since |
bought Johnson’s line.

And interrogated by the Court, says:— | have been engaged in the
transportation business about 9 years.
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And being further examined, says:— resigned business as Super
intendent in February 1866, and sold out my whole interest soon after#
During the time | was occupied with the transportation business
between Newark and New York 1 became acquainted with the man-
rer of loading iron onbarges. | hadthe management of loading a
good many thousands of tons for many years. It was invariably
loaded on deck. Barges are built full ; they are built of beams and
timbers for that purpose—to carry on main deck. Sometimes a por-
tion of the cargo was put in the hold but not generally on barges of
that class. | have seen a great deal of Iron loaded—have shipped
large amounts of Iron for these parties and other parties ; shipped it
& agents for the owners—as Forwarders. | gave my personal atten-
tion to this barge after it became the property of the Company. |
wes there almost daily during the time she was overhauled. | con-
sidered her a first-class Barge in every respect, both as to model and
& to strength. We had, prior to this last overhauling she had»
bad the guards, extending out thus, taken out, to be more steady
All vessels are inclined to crankness built as she was.; 1 mean by crank®
ness, inclined to roll over. Taking off her guards had the effect of
meking her more steady, and stand up better. If new timbers were
required they were put in. She was thoroughly overhauled to make
her entirely secure—we spared neither pains nor expense in doing, it.
I learnt that the Iron sunk up the river. As | understood it. | saw
Tuckerman & Co., after the loss. | think | heard of the loss on Tues-
day night sometime; on Tuesday at any rate.

Andbeing interrogated by the Court, says—On Tuesday the 21st.

And being further examined, says:—Early next morning | went to
New York and called on Tuckerman, Mulligan & Co., and, notified
themthat the Barge was lost—with all onboard. | think I called
twice the same morning. | saw Mr. Tuckerman one time and this
gentleman, Mr. Weiss one time. The captain of the vessel’was with
meonce. Miles. McKeon. | enquired whether they had insured the
Ironor not. | told them I had sent the bill of lading on Saturday
evening, and in time to get it insured. Mr. Weiss said they intended
toget it insured but had neglected it. He asked me what was the
character of the vessel and who .she belonged to. He made several
inquiries about her. 1 told him she was a first-rate vessel and that'we
Wée the owners of her. That is about the end ofit. | have no recol-
lection of anything being said about holding us responsible. | think
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Mr. Tuckerman said?on that: day that ke.hadbeen taking advice ad
said we were liable. | told him she had been lost in a galenas | had
;heard from the,captain. | have known >Miles McKeon nearly te
whole time | have been in business. He has been a boatman. Master
of boat most of the time. | consider,him one of the most CoUipeteiij
menwe had. We gave him one of our best vesselsdo run. That,war
our usual custom.

And being cross-examined by Plaintiffs’;eounsel,witnesssays;~
The Mayo was not a new vessel. | don’t know her age. Jhave m
recollection about her age—whether built in 1842. Her papers will
show that; the Custom House certificate* or register jwill.show that,
| took out certificate there. | think probably | there made represen-
tations of what her age was ; whatever the papers show jundoubted-
ly was right; whatever representation the papers show was correct,
so far as I had knowledge. | don’t know that she was built for
special purposes. She was not built for canal purposes on liaritan
canal. She was built forthe North river, and usedin the.North river,

She was built at New Baltimore, up the North river. | have
heard that she was sunk once before. | don’t know that,of my
own knowledge. | think she was repaired during that eyear Xsold

her ; during the season sometime ; not immediately after | sold her,
I think she came into the Company January or February, 1862. |
mean during the navigating season, from the time of openingto
closing. Previous to being repaired in 1862 she was overhauled the
firstyear | bought her—after buying her of Mr. Johnson, in 1859.
I think she was taken outon Dry dock from the time she was first
repaired after sold, to the time of the accident; the ship builder can
tell better about that than | can. She .was busy unless {undergoing
repairs. She was generally busy. Her guards were taken oft' the
season following that on which I sold her to the Stephens and Con-
dit Transportation Company. | think,we were not expecting to re
pair her again at the time she was taken out. It was at the close of
the season, and we considered her in good order and no occasion for
repairs. | have no recollection of Mr. sRichards being asked how
soon he could have her on the dock. W e sometimes had them outon
the dock as a matter of safety, without knowing thatthey wanted re-
pairs. When we shipped Iron, so much™as | saw, it has been gen-
erally shipped on barges. W e shipped Iron to Troy and Albany,

cannot name what barges. | don’t recollect sending any on
this barge. | have no recollection sending any only this load. They
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were loaded on deck. It depends on the structure and character .of
the vessel, if Iron is as secure on deck, as inthe hold. | should think
occasions might - arise when it would he better to load her in the
hold; notwithstanding; we generally load on the deck. This
Barge was raised with some Iron in her. | don’t know whether we
should have secured more Iron if it had been loaded in the hold.
We might and might not have got more. Her deck had
gore ; the Iron did not all go out. | suppose one reason thatit is
loaded on deck is, it is easier to handle. | do not think that either
ourselves or anybody would load it on the deck if it was not con-
sidered safe ; It is undoubtedly more convenient to handle when
loaded on the deck. | cannot tell what reasons Captains have for
doingit. I think it is more convenient to load on deck than in the
hold; my idea is that it is ordinarily equally as safe. | may have
directed Barges to be loaded differently to what this was loaded but
not perhaps for the reason that it.was safei. Sometimes it is le-
quired to have the load stowed away in the hold. It depends on the
character of the freight; | have no recollection of giving instruc-
tions to have her loaded in the hold.

We have carried 240 tons of Sulphur upon this Barge. Sulphur is
of the substance of flour. It is carried in bulk. The usual plan
is the hatches are opened and it is wheeled on her, and it runs down
as it might, by the hatches being open. We carried it in the hold, ho

| far as it would run down, without brushing and shovelling away in
| thehold ; there would be a considerable portion run down ; the
| hatches are opened ; one-quarter or one-third of the load would run
into the hold. She went to some point in the East river and got it
and brought it to Newark. She was loaded from a ship and it was
thrown down, and the hatches wereYpen to catchit. She was loaded
in the hold when loaded with coal ; about the same proportion
I would run in the hold as when loaded with sulphur. When we
| carried 240 tons, we were compelledto open the hatches when loaded
I with coal and sulphur.  Of that 25 or 30 tons might be got into
each hatch. She had not capacity to carry so much, except some of
it wes inthe hold. She usually brought coal from New York here.
It wes coal of the Gas Light Company, Brooklyn, and brought here
tothe Gas Works. We never senther with coal from here anywhere,
j 1'dont think we have sent her with coal up the North River any-
where. We sometimes sent our own Barges up the North River for

B
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might have said that she was loaded with coal, but would not he
certain. | might say the same now. She had an upper deck. She
was not loaded, she was only part loaded. | can tell by the appear
ance of the boat. We had about eighteen inches free-board ; might
have been more. The hatches were in good order. She had three
hatches and a scuttle, if | remember right. The scuttle was forward.
The scuttle was secured, and it had an iron bar which went over the
top and fastened with a staple lock put onto it; there was nothing
more to defend the scuttle but the bar, it was all that was necessary
There was nothing over it; there was no hay over that scuttle
It is a small scuttle, only room for a man to get down. It is
perfectly tight at the combs. The scuttle and combs are grooved into
each other, the combing is fast, and the scuttle is set right on top of
that. The scuttle is two or three inches high, perhaps not so much.
The forward hatches were not put on, they were loaded over with
pig iron. There was no tarpauling over ; none was necessary. There
was none over any of the hatches, nor over this scuttle. When the
vessel was taken up | don’t know where the hatches were, | don't
know that the hatches were found ; hatches of top deck were found.
The hatches were not on when she was raised. | wont be certain
whether the scuttle was on when she was raised. | don’t remember
about that circumstance, it might have been and might not; the
hatches were not fastened like the scuttle; they were five or six
inches high. The hatches come outside the combing. mThere are
cross-pieces set right in the combing ; fitin; the hatches come just
flush With the combing.

If the vessel was to leak, | don't think it would start a plank as |
have spoken of. We were secured between two other boats., Two
were astern; one had a line fastened to me. | understood that boat
sunk. 1 did not see hersink. Whatever befell her happened after |
saw her. | do not think | went aboard of the other boat. | think
| did hear something about a woman coming aboard of the vessel
frightened by my barge going down. She was cut away or broke
away | could not say which. She was floating the last | saw of her.
I saw her shortly before we.sank. | was informed she sunk. | sup-
pose she sunk in the morning ; it was three o’clock then ; my infor-
mation respecting her, was that the steamboat took the captain from
her just before she sank. | dont remember that part of it; about
what part of the day. There was no tow-line from me tothe steam-
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ld | was made fast to the other boats—was made fast by lines.
mlliad themout to the other boats. She was fastened by cleets. There
mv\ere fenders between ns—oak fenders—fourteen or fifteen. The fen-
Kdkrs that were between me and the other boats were of pretty large
msiz. Some of the boats were higher than mine. As the vessel roll.
| edthe other boats pitched against us more or less—pitched against
mthose fenders. | think our boat was a little the longest—as they
mere fastened, | could not say which bow was formost— could not
Isay any of them were. We get as near abreast as we can
mThe plank had sprung off a distance of four feet. The plank was
Iten, fifteen, or twenty-five feet long—! could not tell. It is like-
ly to be twenty-five, more or less. If | rememberrightitwas
mie forward part of the plank that had sprung. | might be mistaken
mutdont think I am— mean that part of the plank which was
inearest the bow of the vessel. | think that was so with both ofthem
Ihut would not be certain. The planks that sprung were both on one
Isice. They were six or seven feet down the side from the edge of the
jvesel.  When we started from Newark | dont recollect whether it
Irained or not—it blowed a little. The wind was in the neighborhood
lofthe North-east. | dont remember, I think it did not rain—
jwould not be certain.  We got to New York in the neighborhood of
ielve o'clock. | don’t remember who towed us to Hubert street—
r Wsone of propellers. | did not see much
| ifference in the weather then, from when we left Newark. | could
peeagood deal of difference in the weather when we left Hubert
Street. | could not say aboutwhen, | did nofftake notice of it. It
joegan to blow  heavier about nine o’clock—in that neighborhood—
jsomewhere about nine. | took notice that the wind was North-
lest We were heading'in that direction. Some part of time North-
last. We did not keep any course. A flood-tide makes more sea
I"an any wind you can get. We had flood-tide most of the way. We
pad flood-tide up to about three or four o’clock. Suppose there was
aNorth-east wind, and flood-tide high, and a flood-tide and Westerly.
Find, I should say the North-easterly wind would produce most
Falling j dont think | did say before, that she rolled more if she
|omes broadside to the sea. 1f she is running right ahead of the sea
| ewould not roll so much. If the vessel was in the trough of the
peashe would roll more— suppose she was going in as good a direc-
|1 as s™e could, except to run beforethe wind. | could'not say
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The cross-examination ot Miles McKeon, was here resumed, and
witness says —

The gauge stood about midships. At the time | tried the gauge
the boat might have had some little list on her to the right—the
starboard side. The last time | tried the gauge | suppose she had
some list. The last time | tried it was before | abandoned her—it
might be some ten, fifteen or twenty minutes, | could not say exactly.
The time | spoke of befor'e was the first time I tried it—1 think it
was. She listed to the starboard when she got water in. The plank
was sprung on the port side. Where the chain broke her in
raising her, the upper deck was carried away, and one or two planks
on the starboard side. There were more off on the larboard side.
I don’t think | was up an hour before she sank. | think | was up

.one-half an hour, more or less. | think | took my watch out. |
think it was a about three o’clock when she sunk. | did not say I
looked at my watch before she sunk. | don’t remember that | said
| got up about two o’clock. | might have said | was up about an
hour. | might have said in the neighborhood of two. | don’t re-
member how long I got up before the vessel sunk. | was up one-
half an hour, more or less, before she sunk. | think immediately
after she sunk | looked at my watch—very soon after. When |
turned in | left up Patrick Conners and John Darcy—they were what
we call deck hands. | went to bed somewhere in the neighborhood
of twelve o’clock. | left some directions— 1 told them to keep a good
look out in case of any accident should happen. | believe | told
them to take care of the pumps. | told them to watch her so thatif
she should happen to spring a leak or anything to call me | told
them certainly. | told them to keep a look out, and keep trying the
pumps, and if anything happened to call me. | think that is about
all I told them. Shortly after, | went to bed. During the evening |
was reading a book—part ofthe evening. | was in the pilot house.—
Mr. Anderson was with me—it was pretty comfortable there. As far
as | know. It was not very rough in the pilot house. It was very
favorable in there—not very rough. Mr. Anderson was there. |
think he stood in the wheel house looking out part of the time. lie
might have had hold ofthe wheel. There was no occasion for steering.
He might have steered a little for his own amusement—-I don’t re.
member that. The boy, | suppose, was in the cabin during the
evening. | did not keep exact account of that. | do not know
what time he went to bed—he was in bed when | went there. The
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very firstthing I did when | got up I think I come out and looked

at the vessel. | don’t know whether | tried the water or no't—1 am
not certain. If not then, | did very shortly after | come put—with-
inafew minutes. | gave some instructions about keeping the pumps
going. I did not put on the other pumps to work. She

had got to sinking so rapidly it was no use. We did not try to get
the other pump to work. As soon as | seen the pump would take no
effect—the water might have been raising two or three inches a sec-
ond, or five, and | seen the pump was no use to her. | tried to get
some cargo off, but she was sinking so rapidly | had to abandon her.
Next thing after getting the pump to work was getting cargo off. |
put that on the Whitehall. The hands on the Whitehall did not
help me—they gave me permission. They were in bed. | called for
what assistance | could from the steamboat and could not see that |
could get any assistance from the other boats. Some of them in the
boats were not in a very good condition when we started from New

York. | had to lash the boats myself. | believe they were in liquor
I did not call on them to help me at all. 1 think I gave them the
alarm | told them to get out.. | don’t know whether they heard
me. | did not know but what they were going to sink. | don’t

know that one of them signalled the steamboat. They did not offer
tohelp, and I did not say | was getting along well enough. They
did not help me to carry the iron on the Whitehall. | put no hay
overboard—1 could not get it overboard without rolling it over the
other boats. W e were lashed close to them. There was not time
to roll it off. | took the quickest way to lighten her. Took the
heaviest first. The pilot house was clean over and would prevent
us. We could not roll it over the forepart. | don’t suppose that the
wind made it easier. Carrying the iron off was to make it lighter.

I think that all who was helping me was one of these men__my
man. 120 pounds perhaps these pigs weighed. 1 don’t remember,
how many, whether it was 14 or 15, we took off—somewheres about
that. | took it off the side she listed on. | found the leaking was
so rapid there was not time for anything. 1 did not try to find the
[eak* ~ was nofc safe to go down below. | knew she must have
sprung some fo her planks. | should have got below through the
iscuttle, and passed in through the hold of the vessel all the way
Ihrough to the leak. There was no other way to get to the leak with-
lout slipping her hatches—these hatches were all cdvered with iron
pr hay. There wasno way through the cabin to the leak. If I had
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been up und had put my car down and listened, if | had happened
on the right place, 1 suppose | might have heard it coming in certainly.
It came in so rapid. Sometimes we find it out that way. Some-
times-yon can stop a small leak, | suppose ,if you have time enough.
1did say so, that | did not try to get more pumps. | think! gave
the reason why | did not—because it was coming in too fast. 1
don’t know that she made more water than is usually made by other
vessels. It is usual for vessels to have a little water in and to make
a little. She might have made a little—very little—as to whether
she made more sometimes than at ~others, it might be so in a storm
more than in a calm. | never found she made more when heavily
than when lightly loaded—not without some accident. | think she
drew water about 6 feet 5 inches then. Her draught 3 feet stern and
2 feet forward when light—somewhere in that neighborhood. |
think it is as safe on the barge loaded as unloaded. To load her
with hay on the top of iron, is not as safe in windy weather. ‘I don’t
remémber what remarks | made on her on the last trial. | don’t
think | said that a vessel sailing with all her sails spread is simply
as safe as without sails on. The hay loaded on the top of the iron
with canvass round it would not be as high as a sail. | don’t think
the hay bad anything to do with the storm. It depends altogether
on the vessel. When we went up the North river we expected rough
weather more or less—we could not say about that. When we
started | don’t remember whether it rained or not—it might have
done so. | thought she was well able for the storm. | thought she
was the ablest vessel intow and | puttwo good men to keep look out
if anything happened. The vessels alongside me was not like ours.
They had one deck on—no upper deck. The vessel that supk behind
us was an open boat. | did not take particular notice of the .whole
tow—there were some light barges— canal boats and different classes
in them if | remember right* 1 don’t think any of them were canal
boats of two parts. | think there might have been some open boats
| was astern. There were three of us lashed together. Two boats
were lashed astern of me* | was in the middle of the hawser tier.
There were some ahead of us. | don’t know whether there were 25
She always has stanchions. | mean they are there all the while
without taking them out for some purpose or another—none were
taken out. They are put in by driving them up taught under the
deck—with a hammer or sledge. When we loaded her she was
trimmed on deck* The iron | put down under the hatches was first
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putdown easy—after we got some in there, the rest was thrown
down so as to strike the iron. There was no trimming specially done
in the hold.

And being re-examined, says:— The canals boats were not loaded,

that is the reason I say they were light boats. | went with Mr.
Smalley to Mr. Tuckerman’s office in New York* | had conversa-
tion with some of the plaintiffs. 1 don’t know his name. | think

that (Mr. Wiess) is the gentlemen. He said he intended to insure
that iron and he neglected it* | told him about the loss of the ves-
sel. | would not be certain whether | described the occurrence of
it. | think | said someting abont it. | think Mr. Smalley said some-
thing towards it.

And Defendants also called Thomas E. Richards, who being duly
sworn, says —

My business is a shipright. | have worked at it, carrying on busi-
ness about fifteen years, at Newark. 1 know the barge “ Mayo.”
I have overhauled her—before November, 1865. | really cannot tell

exactly whether | overhauled her that summer or not—but we over-
hauled her every season. We hauled her out on the railway and
gave her a general overhauling—examined her and caulked her. We
took off her guards. Xreally cannot say when. | think | did it for
Mr. Smalley. | think it was before she was bought for the Stephens
& Condit Transportation Company. When | last overhauled her,
prior to November, 1865, she was leftingood order—-so every time.,
Her condition as to soundness and seaworthiness, in November, 1865,
was good. | superintended the raising of her after she was lost. |
[found her off Upper Nyack—Tappan sea. | suppose it yrasin the
centre of tne sea—about two and a half miles, from either shore.
l1twas but a few days after the loss of here. Sveral days. We got
lher up by getting chains under her and screwed her up. We used
two vessels—had logs across the two vessels, and got chains under
the barge. W e foundher in aboutthirty feet of water, lying on her
beam ends, buried.in the mud. After we got her up | found one side
of her had been carried away by the iron which.had slipped off the
|deck. Her hatches were gone, with the exception of her fore scuttle.
iThat was on and barred. Her upper deck’was all entirely gone. Her
anchor was on her bow lashed fast. The main deck was loose,
lit started up from the clamps— deck frame altogether, so that the
action of the water moved it. That was midships. It was fast fore-
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wards and aft. I did not notice the condition of her butts until
I hauled her on the railway. We then found two butts started on
the port side, aft. The butt is the end of the plank. T.wo planks
started. They were below the water line on the turn of the
bilge. One plank would admit one-half an inch of water the
whole length of the plank.

And being interrogated by a juror, says :—W ater W9uld run in
from a stream of one-half an inch to nothing.

And being further examined, says:—The plank was linches wide.
The other plank that had started was a little more forward. The
ceiling was good except the upper clamps streak on the starboard
side which had broken some when the side was carried off by the
iron, and we sawed it badly by the chains in raising her. The ceil-
ing was perfectly sound. The deck was loosened. The cause was,
the iron struck her. She heaved'so much. | knew that by the
marks of the iron on the deck. After we raised her all the iron was
in the bilge. When there was a foot of waterin her, it would cause
her to roll. The leak would be sufficient to sink her. The pumps
would not have saved her. | found some iron in her after she was
raised, and considerable mud. The raisingwas a work of difficulty.
It is a hard matter to raise a vessel, you are apt to break the chains

the sea runs so high—we were broken adrift once. I1fshe had had
200 tons of pig iron in her hold, | think she would have gone down

sooner. W e could not have not got her up except by fishing the
iron out of her. | have been down on the coast two or three times.
| have been owner of avessel and went down with her. | have been
up and down the North river several times. | have been a captain
once. If she had had 200 tons of iron in her hold she would have
gone down fair and square and notlisted at all. Two hundred tons of
iron would not have filled her hold. 1t would have to be a supposi-
tious case for she could notlist over with 200 tons of iron in her hold.
W ith 200 tons in her hold she would go down deeper. She is calcu-
lated to carry on deckthe principal part ofher cargo. Her condition
after she was raised as to general soundness, except as described,
was good. She was avery good barge for her age—uncommon good!
She was 12 or 14 years of age | should believe. It is not a very
venerable age for one as well preserved as she had been. She had
been salted when built and that preserved her timber. She was eight
or teN feet in mud when I raised her. She might have settled ten or
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jiwelve feet. | dont how deep the mud was there. All the poles
we had would not reach the bottom of the mud.

| And being cross examined, says:— really cannot be definite as to
the time when | put the barge in order— have a book that will tell
nmewhen | did it, and what | did. You did ask me for that book on
the last trial— have not thought of it since. | cannot tell whether
I took off her guards and gave her a thorough overhauling in the
[fall of 1862. | cannot recollect whether | told you so the] last trial.
I donot remember being- spoken to just before she was sunk to put
her on the ways again. Word was sent to me by Smalley to come
[andraise the barge. They had gone first and found the barge. They
[heda bouy. It was eight feet high from the bottom to the top of
iguard. We should have got the cargo out if she had gone down

iplumb. It is a fact that many cargoes are saved just that way—
fishing it out. My idea isthat shelisted over. She got some water
inher hold—and that twisting about and turning about—and she
being loaded on the deck, she turned over. No sir; loading her on
deck did not add to the rolling—after the water got in her she would
roll more, because loaded on deck. If the water had not got in she
[would not have rolled. It is possible the butts that had started might
have had nothing to do with the original leak. They might have
[started in raising here—it is possible they might. She never was cast
ashore—we towed her ashore. | think the only time they could have
[started was when jumping in heavy sea, or with the chains when
raising her. 1 do notthink it possible for the butts to start after we
[oother here.  They might have started whenwe got her slungin the
[chairs. It was the aft end of the plank that started—the same end
[ofboth planks. They were both on one side and that on the port
[orleft side.  As she passed through the water—towed through the
[weter up the river, on the hypothesis they started then, it would not
[meke much'difference between the forward or ait end of the plank
ihat had sprung, with respect to the water pressing against the
Iplanks and pressing them inwards..  The other plank that had sprung
Fas somre eight or ten feet from the first one—a little forward. That
Iwes not started SOmuch as the other one.  The main deck was sprung
[off amidships, ft is about forty or fifty feet from the aft hatch to
forward hatch.  The plank was sprung abont aftthe after hatch. |If
ghe vessel had listed over and struck the other vessel alongside her
it would have been impossible for her to have hurt that side. The
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breaking up was by the iron falling. She would have been a
rousing barge if she was as good as she was then, and twenty-two
years old—no matter if forty years old. She was very good for her
years. When | had raised her | repaired her. _1 found some of the
bolts and screws that fastened the clamps and the wales or sheai
streak together that leaked a little—nothing to amount to anything.
The wales on the outside top [streak. The shear streak is the top
streak of all.. There are two or three streaks called wales. That
deck frame was fastened to clamp streak. These bolts went thiough
and through the clamps that fastened the inside streak and outside
streak—clamp streak and shear streak together, and | found a few
that dribbled water through them.

And being interrogated by the Court, says: The width of sheai
streak is fourteen inches.

And being further cross-examined, says | thinkthere are some-
where about forty ofthese bolts on the side—they are usually drivenin
tight. They ought not to leak. They are three-quarters of an inch in
diameter. | .don’t know whether the planks were both bolted—
don’t hardly think they were, but | amnot certain. It is not common
to butt bolt butts of that kind.  Schooners, ships and outside vessels,
they are all butt bolted. Thebestway ofbutt bolting, is, £o put first
rate copper bolts in the bottom, but it is notwhat is commonly dore.
They bolt the frame next to the butt. This vessel was not bolted
with copper bolts about one foot from the butt. Theie is not oe
comes ihto Jersey this year that is butt bolted that way. 1 can tell
that by the build and the owners—it is according to how deep theii
pockets is whether they put copper in. There is another way of fast-
ening butts called treenailing—by locust pins. Treenails were driven
through the plank, through inside the ceiling and wedged both sides
—that is a very secure way. | think this vessel was not done that
way. My opinion is this was a good vessel for a barge. The planks
that sprang were four feet apart. | .am quite certain there was three
spikes at the butt—there ought to be about six spikes in the length
of the wholeplank. Ireally don’t known how many there were there.
The spikes were about six inches long and about three and three
eights and one sixteenth square iron. | don’t remember seeing these
at all. The only way. of seeing the spikes is from the outside—we
did not take the plank off.

And being interrogated by the Court, says We took plank df
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| the otherH I starboad side. It was full of mud between her
limbers Where the plank had started was just on the turn of the
L ge_ it is about six feetfrom the edge of the vessel, not close to the
Lei but close to the bottom.

And being re-examined, says  If the iron had b6en loaded m the
{batomshe would have sunk sooner—it would have made her leak
wore. | knew of nothing wanting in her or | would have repaired
it She was calculated to go up the Hudson river, East river, and
forinland navigation—she was well calculated for that. She was a
[first-rate barge, and I would certainly have trusted a cargo on her.
I did not know particularly at that time any of the boats of the
Stephens & Condit Transportation .Company. | was always told to
put them in thorough order— always put themin thorough ordei.

And being interrogated by the Court, says — took off six inch
spikes made of square iron. L,

And being interrogated by ajuror, says There was no evidence
thet the loose iron in the hold had broke the ceiling in its fall, be-
cause it was on the opposite side of the vessel. The starboard side
tookthe pressure of the chain, and the butts started off on the poit
Iside.

And being interrogated by the court, says A rope is fastened to
the fenders,%nd they hang loose. | know of construction of barges
on the North-river. | have overhauled many. | know considerable,
about them.

And being further examined, says :—The ceiling was sound every-
where but where the iron had struck it ingoing down.

And the defendants also called Captain Elvin Rogers, who being
duly sworn, says i— / /A

| reside at Newburg, New York. My occupation is a boatman.
Inthe Fall of 1865, 1 was boating the steamboat Herald. It was
employed in towing between New York and Rondout. | took the
Mayo in tow in November, 1865, on the occasion on which she was
lost. She was made up in a hawser tier—was made fast at the foot
of Hubert street. A hawser tier is made up of a certain number of
boats made fast together, &c. This hawser-tier had other boats. We
had some twenty-five boats all told. Five loaded ones. The balance
light. The five loaded boats were in the hawser tier, and the others
were what we call tailed on by ropes strung out. It was the only
.secure place we could put them. The reasonwe put the loaded

C
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boats in the hawser tier is they werd more shielded there than any
other place. | noticed the boat before she was putin the tier. It
struck me that she was one of the-best barges that we had to put in
head tier. We left New York somewhere in the neighborhood of
seven o’clock.

After getting the tow ready we started on up the river, and with
wind North-east, light. When about twelve or fifteen miles up the
river the wind began to brace up fresh, and continued to increase up
to two o’clock. About that time the tide slacked, and at about half
past two | supposed the danger was all over, and then we turned in.
About three o’clock I was called out by a man on the tow saying
that there was a barge on the tow in a sinking condition.

And being interrogated by the Court, says:i—The man who came
up and called me was in the hawser tier—tail end.

And being further examined says— immeniately went out to tail
end of the tow to ascertain Avhet it was. After | got there | found
the barge had sunk. The balance of the hawser tier were in a very
bad condition, and in danger ofbeing sunk—all ofthem. | meanthe
danger of losing any of our tow, as the flood tide was about over.
That is, if we could steer the steamboat. | mean it was a very bad
night—as seamen use the term bad night for a dark, stormy, blowy
night. It was in the upper part of what is known as the Tappan
Sea, near Upper Nyack, as near as we could make out by our land-
marks.

And being interrogated by the Court, says—It is two miles from
Upper Nyack.

And being further examined says —t was an extraordinary storm

not an ordinary storm. Had some apprehensions at nine o’clock,
and yet | did not suppose it would increase with so much violence at
that time. | did consider the danger serious. | was between Spuy-
ten Duyvil and Yonkers, when | considered it so. | had no port to
make. | have been some twelve or fifteen years engaged in ritjer
navigation. | have but very little acquaintance with the loading of
barges. When | began to apprehend serious dangers, there was
nothing | could do but to keep head to it. One boat went adrift at
the time the barge went down.

And being cross-examined, says—We were about twenty-five
miles up the river when she sunk—twenty-five to twenty-seven miles
We started about seven o’clock, somewhere in that neighborhood
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Some part of the time we went from the place of startinggto where
she sunk, along at the rate of three or four miles an hour. That was
the forepart of the night, up to about ten o’clock. : After that it
would be very difficult for me to tell you how fast we went—it might
take us three or four hours to go a mile. | did not keep a log all the
time, and could not tell how fast we went. From two o’clock till the
time the barge went down, we did not make over two and a half or
three miles. | could not tell what rate we made between seven and
twelve* W hen the wind lulled we would make land. It did lull a
Httle by spells. It lulled between thé place where the barge went
down and Spuyten Duyvil. It blew very heavy sometimes, and then
it would lull ten or fifteen minutes, and then it would come a bleak
squall. You could see it coming while that was blowing at us. We
did not go any. | supposed | did describe the blowing on the last
trial. | suppose | said that the wind was very heavy—a stormy
night—a bad night—a severe North-east storm. | suppose that was
my evidence before. | don’t remember that | did tell you of its
being an extraordinary storm. When we started from*New York
| cannot say that | expected foul weather—we apprehended a blow
as we frequently do. The wind that day had been blowing lightlv
from the North-east—1 think it had been raining, not heavy, however-
When we started the wind was blowing North-east, and | think
raining a little, but I am not positive. The wind was not' increasino-
then—when we started. When the foul wmather was on, and the
wind North-east, we appehended danger. |If it was flood-tide, and
and a North-east wind blowing, with rain, at sundown, | should ex-
pect the wind would decrease. ' It was past flood-tide after nine
o’clock. From Spuyten Duyvil to Yonkers, | suppose is some seven
or eight miles, though I don’t recollect. We could not make a
harbor from Spuyten Duyvil to Yonkers. Vessels do go into Yonkers
but they are exposed. There are docks there—it is a regular landing-
place. | mean to say there is no place to harbor,a tow. They can
be made fast to the docks. If Vessels had been made fast to any dock
from Spuyten Duyvil to Verplanck’s Point, they would have been in

greater danger than in our tow—1 should so consider. The docks at
Yonkers come out just to the edge of the channel. There was not
water enough in the docks to get the steamer in. | told you 1 laid

down about half-past two. After | had been called | got out to the
tail of the tow, to see what condition they were in. The only thing
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| could then do was to drive ahead. After the wind got up I wal
obligedto go ahead. | wasbrought up on the water—in Long Island
Sound—on a sailing vessel. We might possibly have got in there,
Piermbnt Landing, but we were safer than if there. There wes
more sea there. Along about Yonkers was the heaviest sea.

And being interrogated by the court, says From Yonkers o
Tarrytown Point was where the heaviest sea was. -

And being further cross-examined, says :— 1 considered the dan
ger over when | turned in because ebb tide was over, and the sea wes
running down. It was slack tide about two o’clock. We find the
heaviest roll generally after the tide slacks. After the tide has nn
ebb for sometime, when the wind is North-east, it will run the sa
down. There were four boats loaded with coal inmy tow. | am
not positive about it. They composed the hawser tier. There wes
nothing else in the hawser tier. Barges and boats composed the
tow. Canal boats principally. Deleware and Hudson canal
boats. Light boats. The light boats had no upper decks. Some
are box made and some boat made.. | mean to say that some that
I call light boats had nothing on board. | could travel over the tows
attached to the steamboat. We had some twenty there.. | suppose
we had out that night some seventy-five or eighty fathoms—in that]
neighborhood. That was the length of the two hawser tier. They had
two astern with their own line. | could go from the steamboat t
the whole line. | considered the barge in as safe a place as we had!
to put her. | puther there (in the middle) simply because | wished
to make my tow good. | did notdo so with reference to her safety.
| considered it equally as safe to put her where | did. | don’t know
that | would consider it any safer. It is a fact that |l put her ina
safe a place as | could find. It had the appearance of a storm when
| started from New York, because it was storming. | did say,
on last trial that when we were ten or twelve miles from New York,
somewhere in the neighborhood of Fort Washington Point, we were

making about four miles an hour. | have nothing but my memory
to guide me.
And being re-examined, says -1t was what we term a very

heavy sea. Tappan Bay there, is somewhere between four or liwej
miles inside.

And being cross-examined, says :— The vessel cast adrift was thej
“ Arrow,” it strikes me. She was an open boat. | don’t know j
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mHe

some time afteiv

H B B B B >»

her she drifted and thus we mightM ttJ B liiia i deek
£ - * * * pn
j M 11w I M M 8 says:-The crew ofbarges arel

[generally composed of captain, manandboy. Canalboatsgenera y

lhave man and boy semetimes man a OD@ MH| r being duly
And defendants also called Captain Silas Betts, who bemg gmy

sworn,s a Yy s _ Xhave been engaged in the freighting hn4
| towing business in New York. | have been in the freighting busi-
I nesstifenty years. T2V P5&A Hing business eight or ten yeare:in
[am accustomed to the management of_nver barges._ P

| fi-eight is lumber down, and iron and coal up. ~ barges”™aie

towed. | own barges-myself and partner. Pignon is H |

[ transported by barges. Itis the ordinary way, p° not the
[The load is generally stow ed |B |J dB agenerating
I whole on deck—sometimes a little 1 4 ¢ own

itis all on deck. W hen they put anyin the hohlg —
|the hatchway. W e never trim iron in the hold.

done on deck. | am acquainted with the towing business for W
I Troy and New York aboutsix years. | heard the @ B || tow_ ag
| of Captain Rogers. The Mayo was t
| safe asany in the tow. | am acquainted wftb the placewhere the
I lossoccurred. Compared with other Parts T b il no
I rough place, when the wind blows hard. TgH H with a

I harbor that could be made there with a North-east wmd-with a

And being cross-examined, saysThere are noS S 9 E | +t/have
shore between New York or Spuyten Duyvil and on



32 NEW JERSEY SUPREME COURT.

harbored the barge and save her deck load, that' I am aware of, if
drawing much water. 1 don’t know that | said so before. | think
that this vessel could not have been anchored—that is my opinion
now. Very little pig iron is carried up on sloops compared with,
what there used to be. | am in business now.

And defendants also called Captain William 11 Wilson, wko
being duly sworn, says:—1 reside in Greenwich, Connecticut. | an
a boatman on the Hudson river. | have been twenty-five years
engaged part of the time towing and part of the time on barges,
| carried lumber down, and iron up the river. MTe always load our
barges on deck principally: W e load about fifteen or eighteen tons
out of one hundred in the hold—that is our practice—all others &
far as | have seen do that way. It is thrust right down the hatches,
It is not trimmed down there. | have been on the Hudson river
twenty-five years. | know Tappan bay—when the wind blows itis;
a pretty rough place. It is much wider, and that is the reason itis
rougher than other places, | have heard Captain Rogers describe his
voyage the night the barge sunk. As far as | know he could not
have made any harbor. Wb never throw anything over the hatches
unless there is somethingin the hold we wantto keep dry. My barges
have no upper deck—not the whole length—only a quarter of the
way.

And being cross-examined, says:— Our barges are flat on the bot-
tom—not what we call sharp vessels at all—they are built for carry-
ing. Some draw more water—some less, according to the width of
the hold—usually seven and a half feet. | mean that the tow could
not make harbor.

And defendants also called Charles Scotty who being duly sworn,
says: | reside in the city of New York. My business'is boating
between Troy and New York. I'have been about fifteen years en
gaged in that business. | do barging, steamboating and boating. |
carry different things, grain, flour, iron, lumber. | am acquainted
with the mode of loading pig iron on barges. | load it on deck & -
ways. | have put some in the hold. If | was loading about two
hundred tons | would put about twenty-five tons in the hold. Some-
times we have a little board and slide it down and then make a kind
of a bed, and then throw it down. | have helped to get iron on my-
self. | am acquainted with the locality where the vessel was lost. |
heaid Captain Roger’s evidence. | should notknow ofany place where
he could have made a harbor fen his tow, with a North-east wind.
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It isgenerally accounted the roughest place between Albany and' ew

YOrk—between Troy and New York. When we get through there

lye genérally think we are all right in a blow. | should say the Ves-

lel wWas in her proper place in the tow. In covering hatches, tlie

practice is, a common board hatch is put on. When we have got to!
tarry grain, we have got to have canvass over to prevent any leak-

I ng__tiiat is where there is no upper deck. Where there is an lippér
jdeck we do not do it.

m And being cross-examined, says — Al barges*are not made to carry
meverything on deck. W7e put a little in the hold to ease the deck.
mSome barges are made to carry everything on-deck—made flat, low,
mmiddle stauncheons. The convenience of handling is some part of
Reason for carrying iron on deck—another thing is we are not afraid
lof damaging the iron. | have never carried hay to my recollection.
mThe barge might have let out herself® and gone into harbor herself»
mbut there is no plape for the steamer with the tow.

I And defendents also called Captain Wilsey, who being duly sworn
Isays —I live in Newark. My business is boating— coasting. | have
mbeen so employed ab out thirty years. During that time I have ex*
mevcised the calling and been able to see some coasting around the
Kew Jersey coast, Albany,'and the east coast as far as Boston. |
mlave been familiar with the mode of transporting pig iron on barges.
m have towed barges. Pig iron is usually loaded on deck. Some-
Itim.es | have seen a little put below. When itis put down there, it,
Rs thrown down in the hatches. | never saw any trimmed, nor never
mbad any trimmed in the hold. | have heard a description ofhow the
1 “‘Mayo ” Was loaded. | think if | kept that,barge | should have put
Itbat proportion in that hold, or should have put a little in the hold.
m think a vessel loaded with iron on deck is safer than when loaded
|/in the hold. | mean barge when | say vessel. Probably four or five
m\Wndred tons of pig iron | have towed. | think I towed the barge
m Nichols” from Elizabethport with five hundred tons. My impress.
mon isit was all on deck—1 wont say all. We ;generally put the
patches on. | don’t know that | ever saw a barge with the hatches
movered up, except loaded with grain. W e then put apiece of canvass
mver. | donot think they do that when they have upper deck. |

ac(iuainted some little with the towing business. | heard Captain
mRogers’evidence. | think the course he took was thé safest way of
Bloing it inmy judgement. | know the uMayo”—I have known-her
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probably some twelve years. Prior to tbe loss of her I do not know

what condition she was in as to soundness and good order. | never |
examined her. Mr. Smalley spoke to me one day, and said he hed
some iron to gO to Saugerties.. I said one hundred tons. He sad,

he had two hundred tons to take, at one dollar per ton. | said |
would take one hundred tons at one dollar and fifty cents. That ves

before the “ Mayo” went. T,.,
And being cross-examined, says:—1 own a schooner. 1thin a
vessel as safe loaded on deck. It does not strain a vessel so mud
Some vessels are just as safe if loaded on the top as at the o am
W here vessels partake ,0of the sharp.build, they would not carry e
load on deck—they would roll over with it. In proportion as it
differed from being a square or flat bottomed vesse , wen e
risk of her rolling over. Supposing that hay ten feet high, loaded m
the top ofthe iron on deck, with canvass around it, it would ma

little difference in its liability to roll over. | knew the “ Mayo wes
sunk about eight or ten years ago. She careened over at t e "&
Company’s wharves. | have known her some twelve years sine
she belonged to Newark. ! .

And being re-examined, says:—At the time the * Mayo s i
some years ago, she was lying at the Gas Company’slwharf, w*
guards two feet, wide, her guards caught on the dock when the
came up, and when the tide went down she rolled over an ®&n ,
do not think the hay on the deck would affect her at all. | e win
would catph her rightin front and would not careen the vessel a a
As far as the safety of the vessel goes, | would not mind putting sa
in front as this was. | think it was Captain Daniel Y an Buskirk w
commanded her when] she careened at the wharf. -

And defendants also called David F. Drown, who being

sworn, says i— Y ,ia
I live in Newark, my business is a shipright. | have woi
it twelve years with Thomas E. Williams and others. | n

barge Mayo. | worked on her when her guards were takeno . »
had a thorough overhauling at that time. She was put m d®
condition. | overhauled her afterwards. | examined her—that ~
before she was sunk. | left her ,oh those occasions in g°°
dition. | cannot tell Exactly when she was last done. Hereon
in November, 1865, was very good, so far as | know. | $W'\&S
*frequently, prior to her loss, almost daily. 1| saw her after s e”j

raised. | worked at her afterwards and repaired her. Her gen ~
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[condition, independent of the injury she- then received, fo g very
lirood. Her timber was sound, with the exception of what was,,
broken in sinking. Previous to her

ed to put her in good order, nnd we always did so.

Andbeing cross-examined, says — It Was before November, 1865,
1 think-in the summer before she sunk. The year previous to sink,
incr | saw her. | think she was on the ways then—1 cannot say ex.
actly. We have books that would show." The books would show
the materials used and what was done to her." The books show /
iwhether she was on the ways or not. Not.to my knowledge was she
expected to be repaired again.

And defendants also called Patrick Conner, who being duly sworn, ;
sayse

llive in East Newark. | was on the Mayo when she sank. At
the present time I am working for the New Jersey Railroad. 1 am
[freightman. When | was on the Mayo, my business then was boat-
ing. | am boating off and on for fifteen years as deck hand—some-
jtimes piloting. | went with the Mayo at the time she sunk from
New York and from Newark. | had been probably a month or two
lon her—probably more. In and about twelve o clock | came on/
Iwatch that night. | was in bed before that. John Darcy was on
watch with me. The condition of the boat when | went on watch
lwas, | thought she looked as usual, all right. | believe the captain
I gave us some instruction about pumping her out at the time, and to
[ keep a good look out between that and morning. The first thing we
| did after getting up was pumping the barge out. W e then went up
linto the pilot house. There we stayed about an hour and a half,
[near and about that time, then went down and examined the pump
[again, and found her leaking a little more than usual. John Darcy
[started the pumps.r | took a lamp and went around hei. | could
[not see anything about her. | guess| went twice aiound her., |
[then went to call the captain when | found her leaking. .?
[discover anything to account for it. | went forward. | saw a little
[spray there on the deck. Not much water. That’s all. 1t was noth-
[ing to excite alarm, or account for the leaking. Next thing we
[ worked was to get the steamboat. W e keptthe pump going. e
m could not make them hear. It was a very stromy night. * W e did
I not get help from the steamboat. The captain got permission from

E
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the captain of the other boat, to put part of the iron on his boat. As
I was in the act of passing iron to the captain we had to leave her—
she was sinking. No one assisted'me and the captain in[carrying
off the iron. No one offered to assist, that | know of, from the ad-
joining boats. The hatches were on. | helped to put them on. The
hatches were pretty tight. Pig iron wag over the hatches—hay wes
over the iron.

And being cross-examined, says .— was a boatman employed as
deck hand before this. | am not a sailor. | was employed as deck
hand out of Newark by Stephens & Condit’s Company andjThomas
V. Johnson. We found water in her as soon as captain turned in—
five or six inches. It did hot take us more than one half an hour, if
that, to pump it out. | don’t know but what we did pump before
night. 1 don’t know but we did. Both | and Darcy pumped the
water out after getting up. We were both at the pump—both took
spells. 1 don’t know who pumped last. We then wenUto the pilot
house. We sat down. We did nothing to keep her steerage way.
Whether we sat there for one and a half hours | could not say. We
kept looking out to see if anythingwere to happen. We could go
round, in one and a half hours or alittle less than that, or over that,
we went ronnd. | say it was in that time beeause it seemed that to
me. Both Darcy and | went down together. John Darcy took the
pump | took a lamp around. There was a little more water in her
than there was before. There was six or sevcninchesi | left Darcy
at the pump. | went outside on the barges that were on each side.
I was there looking to see if anything was the matter with the vessel
I did notgo in the hold. T went round twice.| | waspretty slow in
going round, not very slow neither. | examined her carefully. |
don t know how long it took me to examine her. 1t might have been
ten minutes. | cannotsay what time. | believe | did say on the last
trial. 1 judge | called the captain in about halfan hour after | dis-
covered that there was more water than there oughtto be." | have no

doubt | did. 1 helped to put the hatches on. | was around at the
time she was loaded.

' The loading was a contract job, and | could not say who did it
There were several men loading her. They generally hire, who they
please on contract jobs. .At the present time | cannot tell who was
there. | cannot say which of our men was in the contract,
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And being interrogated by the Court, says..—When we. pumped
I her out first time, we were not engaged more than one-half an hour.

And being re-examined, says:—We had no difficulty to get the
water down the first time. When we tried afterwardsg, the water
Increased m spite of us.

And being interrogated by a juror, says—The means we had of
I finding out that she was leaking more, was, we had a guage in the
| cabin. | went to the cabin to look. | was not on deck all the time.

And being further re-examined, says — discovered the pump did
not reduce the water, and then | went round with the lamp.

And being re-cross-examined, says —Before | went around | dis.
covered the pump did not decrease the water. | looked at the guage
before trying the pump—uwhen going from the pilot house. * There
waes then six or seven inches probably of water in it, the gauge told
us. That pump was aft. | do not think that the vessel had listed a
little then. 1 think she was trim at that time.

Ang being interrogated by the Court, says:— judge there was
I nire inches of water in when Xcalled the captain.

And defendants also called John Darcy, who being duly sworn,
I says:— live in Newark. | was on the “Mayo” the night she was
Klost— was deck-hand on her—I had been four or five months em-
I ployed on her. | had been deck-hand before on another boat. | had
I been in the business four or five years, between here and New
| York | came on watch the night the “Mayo” was lost" at twelve
I o'clock, to the best of my opinion, with Patrick Conners. We first
I pumped her out—then went up in the pilot house. The captain said
I wewas to keep a sharp look out if any of the lines would part, or
| anything around her.  That is all the instructions he gave. Yesf
I be told us to look after the pumps, and try her once in a while. Me
I and Peter Conner pumped her out. We took about one-half an hour
| to do it, to the best of my opinion. The pump pumped her out—
|
I
|
|
I
I

Pppped her clean. Then we went up and sat in the pilot, house
sometime about one and a half hours. | could not say longer or less.
About one and a half hours, | suppose. We had no clock or watch
either. | merely give the best of my opinion. \We went down after
and tried the pump.  We found a little water in, and | Went to work
to put the water out. | pumped out and she kept gaining on
I me. Patrick Conners went all around her. He came back and said
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he did not see anything the matter with her, andthat she was gaining
in her leaking all the time. | continued pumping. Patrick, Texpect
then called the captain. The captain then got up: | céuld hear the
captain hollowing, and Patrick Conners—could hear both of them
halloo. Not yet came any answer. Alter a while she listed ower.;
| could not tell what the captain and Patrick Conners was doing. |
suppose taking iron off .Finally she listed over. | stayed.;at-the
pump while she listed over on starboard side, andthea | got over m
the other canal boat. | stayed as long,;,as | could on her to be A®

And being cross-examined, says — am at laboring work now. |
was brought up to laboring work, and boating once in a while. Tam
not a sailor—a river boatman. When we left the pilot house wo
went straight to the gauge and looked at it. Well, I suppose, there wax
then about five or six inches of water in it. To the best of my
opinion it was pretty near halfan hour after that, that the Captain
£ot up. i, ¢ : Y .Y:at’umm Spfl

And being re-examined, says :--When Connors had gone Pound’
the boat. | don’t know but it might be ten minutes or quarter of an
hour | heard him call the captain. | dont known Whether he got up.
I know there was no assistance from the other boat.

And being re-cross-examined, say s| went to the pumps right
away from the gauge and Patrick Connors went round. We found
right away alter his going round the boat that the water had gained.

And defendants also called Captain Mallard W. Kelsey, who.
being duly sworn, says— reside in Albany—my business is steam-
boating. | have been so engaged twelve or fourteen years. | was
in barges ahout twelve or fourteen years. On the 20th of Novem-
ber 1865 | was bound from New York to Albany. | was onboaid
the propeller “Win. C. Redfield.” 1 left New York, Broad street
at five o clock in the afternoon. 1 had no tow. There was nothing
peculiar about the night—it was hazy. Between eight and nine
o eloek it struck down upon the river pretty heavy upon us—the
wind did. That was up the river about twenty-five mile's. It con
menced by ruining and blowing in squalls. ' It continued on till we
got to the Highlands and increased till it got to be a perfect gale.—
The Highlands with reference to Tappan”bay”is above; It was be-
tween eleven undone o’clock when | was there! The sea rough—the
river was—it was flood tide—it was pretty rough. The wind was
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[about North-east, and it blew right down the river. A barge going
[bead to sea is apt to start a plank sooner than going any other way
.0y bending—going up and down is apt to start, a plank on the,
mick If avessel is lying in the trough of the sea there is not as much
[strain as if under headway. | was 0,
steaxhhoating. | carried down the river flour and grain—up, mer-
[chandise of all kinds. | have carried pig iron on barges—it was put
londeck. | carried railroad iron—more railroad iron than pig iron.
And being’ cross-examined, says —W e do not feel the North-east
[wind somuch in the Highlands—we felt it most at Poughkeepsie.—
| Poughkeepsie is about eighty miles up—we were up there about one
moclodk | should: think we were going about ten or eleven miles an
hour. | had partly loaded propeller. | think abolit two hundred
tos onthat night. 1 generally carry from two hundred and fifty
tothree hundred tons in that line. The action of the waves upon
[barges has a tendency to bend themin the middle. | stauncheon my
dek | should judge it has not a tendency to strain the sides by
[staunching. We take care notto load them too heavily in the middle.
A defendants also called Captain Robert Jiurnett, who being
[duly sworn, says = réside.-in New York city. | am a boatman

Inpropeller now—on the Hudson river, | had a propelle! on the
[nig'ltof the twentieth of November, 1865. | was master of it—it
Ivasthe “11. P. Carrington.” 1| am master of it. | went up from

[N%WYork to Grassy Point. It is about one mile off Stoney Point—
mtthe head of the bay—Haverstrawbay thatis above Tappali bay.
[lleftNew York from 4 to 6 o’clock. | had two boats—one loaded
[and one partially loaded..

And being interrogated by thé court, says — had two boats.in
tow,
[1 And being further .examined, says :—The loaded boat was going
mio Manhattanville, and the partly loaded one to Riverdale. Riverdale
ms oe and a quarter miles above Spuvten Duyvil, and about nine
mrilsfrom New York. | got tows there and | wenton tp Grassy
mPoint. | got there between ten and eleven o’clock. It was not mid"
might. | went there to bring a loaded brick barge down aWestern
mcarel barge, loaded with brick. | did not come down that night. |
mexpected to have done ao. The barge could not get out to the
mharel.  They said the wind biowed too strong. .1t was a very bad
might—blowing very heavy.
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Examination resumed, Thursday, a. m. 16th.—That was my inten-
tion when | started to come down again that night when I got to
Grassy Point. When | got there | did not expect to come down
again that night. The sea was too bad to bring the tow down. 1 did
not look for the-boat at all when | got up, because | could not bring
it until ebb tide. | could have brought it on the ebb. | turned my
boat’s head to the sea, and lay there all night. In the morning | did
notget the tow. The weather was just as bad in the morning.

And being interrogated by the court, says — | did not get it be-
cause they would not come out of the creek.

And being further examined, says —Itwhs biowing.a heavy gale
thé latter part of the night. The sea broke up on the steamboat
dock at Grassy point—on the upper side of it. When the flood died
that was. | did not run regularly there, but in passing there | never
saw it before break over the dock. It rained that night. We had
rain falls all night. | came on without the barge in the morning QN
flood tide. 1 gotfrom there about eight o’clock, | suppose, or nine-
o’clock-—as soon as | ascertained they would not come out. The sea
was very heavy on the flood. | brought alight boat from Sing
Sing. | mean anempty boat. W e Hadto put extra lines on her tg
keep her along side. W e usually tow them with their own lines, but
I had to furnish them with one or two—1 am not sure. Thatwas A1
acconnt of the sea way. By sea way | mean height of theseas. 1
have used barges. The only one lever‘had I uted to carry flaging
stone on, and one load of iron she carried from Princeton. | was not
on board that. | waswhen she carriéd flaging. | have not seen iron
carried. | know she carried it on deck. She hadahold butwe never
used it except to carry coal. Whether carrying stone or iron we
never putanyinthe hold atall. The usual way of carrying pig iron
is to put all on deck, particularly if the deck frame is sufficient to hold
it.

And being cross-examined, says :— 1 should have brought the boat
down from Grassy Point if the tide had been on the ebb, because the
ebb tide cuts the sea down. The ebbtide flowsout. The flood tide’
flowsin. Ifitis ebb tide a South wind makes a heavy sea, and if
flood tide a North wind. A cross wind makes the heavy sea. In
going down the wind was in our favor. If wind and tide had been in
our favorin the morning, then | would have taken the barge down.
| should have to take her alongside—not tow her, and notby hawser
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They could not steer her—we should go too fast. | expected to take
her alongside. If there had beentwo of them | could have taken
them. If | had had two, | should have towed hawser fashion. |If
there had been three or four boats | would have taken them alongside,
jifno more. | should not have gone out that morning with such a
heavy tow hawser fashion, with the full swing of that wind. Grassy
Point is above Nyack. It was ebb tide the latter part of the night,
and the wind rose in the morning. | went to her about one o’clock.
Ithoughtit did lull alittle when | wentto bed.

We were not travelling then—we were tied to the dock. By the

latter part ofthe night | mean after | went to bed. | thought the
wind moderated a little after I went to bed. After I went to bed I
jdon't know what the wind was, but I could feel the boat jump. The
blow continued up the river. 1 went next night about two or after
park. It was not blowing then. The dock at Grassy Point was
about the usual height of docks on the North River—four and a half
fect above high water mark, I should judge. It might be a foot or
WO less—might be more— perhaps not above three feet on extraor-
dinary tides. The usual high water mark is four feet or four and a
half feet. My vessel by the old measurement was eighty-four tons,
fitwesjust a tow boatl Nine miles an hour is her usual rate of
imd. The barges that | said carried all on deck were right flat
mEs. | went on that one. | owned that one. W e carried flaging
istoresfrom New Brunswick to Philadelphia. She carried all on deck.
We put nothing in the hold at alR She had six feet hold.

And being re-examined, says— That barge | speak of had a screw
ibottom stayed down. Thereareonly afew of them made so. Only
pour or five on the North River.
| And defendants also called Captain George A. Gage, who being
»dJysworn, says —|I reside at Kingston, New York. My business
|S dboatman. That has been my business for about thirty years.
I was engaged in that business in the month of November, 1865. |
liemember that I was on the river on the night of the twentieth of
Il ovember, 1865. | had atow. The propelling power was a side
iwieel steamboat. | was master of her. My journey was, bound
jiom Roundoutto New York. | think |I had sixteen to eighteen
| oats and barges together in my tow. They were loaded. Loaded
I t coal. | left Rondout about four o’clock in the afternoon of the
mtweN16M1* N did not get to New York until the morning, of the
I twenty-second. The reason | was so long, was in consequence of the
LA ry ™  Wowing heavy, and raining. | made harbor at Ver.

IF neks Point. Yerplanck’s Point is the terminus of Haverstraw
1-0'%- V.V-V.r-
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And being interrogated by the Court, says —It is above Nyack

And being further examined, says — made harbor there in co+
sequence of the storm. | could not have got further ,yith safety. |
reached there about five o’clock in the morning of the. twenty-first—
that is Verplanck’s Pointy It had been a very rough, stormy night
It was not an ordinary storm. It was an extraordinary storm. A
great deal heavier than we usually have there* | think I left there a
night, or neighborhood of four or five o’clock in the afternoon of tre
twenty-first—it might be alittle later. 1 was in the CourtTiere when
Captain Rogers gave his evidence. | heard his testimony, Iroin
my experience there was no harbor Captain Rogers could have neck,
the way the wind was.

And being cross-examined, says —There was no harbor for a vessel
drawing water oyer six feet. No; not at high tide. 1 don’t think
of any place they could get in with safety for a single vessel, drawing
more than six feet of water. There are docks there at Piermont for
five feet four and a half inches draught vessel. | have, stayed there,.
I did not happen to be there in a storm like this. The tide only rises
four feet three and a halfinches. Not within twenty miles from New
York I don’t know it rises from five to six feet. When | started the
weather was stormy. At five or six thick and misty—not much
wind. The wind was from the North-east. | expected a storm*  fi
looked stormy. We would go five or five and a half miles on ebb tice,
We meet the flood about ten o’clock, below Newburgh.  The. weatk-
erhad then become much heavier—blowing heavier—behind us. W
were going down before it—with fair wind. | did not turn in. It
something | never do, with atow like that, and in bad weather—
not at nights. One watch turned in. One watch is,one engineer)
and quarter deck hands, When we came to anchor it was blowing
harder. About nine and ten o’clock it blew heavily with us. , From
that until one o’clock it blew heavily. I could not tell whether the. wind
lulledany. | was in the Highlands where the wind is very unsteady,
It was first part of ebb tide when we came to anchor"or the best
part of it. After we started we carried ebb tide until about nire
o’clock. The tides are every six hours. At three o’clock in te
morning it was high tide. 1 dont carry tide with it as | dp against
it. 1 only carry five hours with it. | count slack water in. If itw
high water at nine o’clock we expect it next day to be high water &
ten o’clock. 1 count from the ten to the time it slacks and there i5
one hour difference as the tide slacks, It was high water again with
us abofit four o’clock in the morning. | carne to anchor between five
and six in the morning—we had both kinds of tides. My tow wes
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[.partly canal boats and partly barges—they were all flat boats. s had
[no sectional boats with us.  They were all canal boats built for river
[service. They were loaded with coal—fully loaded. | had no tow on
[hawser. | had then all with me. It is not customary to tow with
hawser a. small tow. | call sixteen to eighteen a small tow. Twen-
tyand above a large tow.

And being re-examined, says:—The wiud was heavy in the' High-
lands. We never expected any trouble with the tow in the High-
lands. If we reach the Highlands we are safe to go through with
wind anyway. In the bay we cannot go through with a tow with
[wind biowing heavy either South-ward or Sorth-east. The barges |
had were built for canal and river service. We have a double crew
[on steamboat, where running night and day. Four men take half
Inight and half day—then we have two to call for the next—we stand
[sixhours. We divide them into fours—part takes one time and part
Ithe other.

And being interrogated by the Court, say s W e change watch at
twelve o’clock at night.

And being re-cross-examined, saysWith any ordinary weather
|we can go through the bay. A south wind would blow nearly up
(the river and when north-east would blow nearly down the river. 1 f
[going either up or down the bay, and the wind was either in the
ISouth or North-east, we could not go.

And being further re-examined, says—In saying with any ordi"
jnary weather we can go through the bay, | mean an ordinary blows
Isuch as we are subject to meet. If we happend to be in the bay and
1 caught, we would have to go on as we could.

; And being interrogated by the Court, says— think one tow
[passed us at Rondout, at Newburgh bay.

And the further re-examination continued, says —The tow just re-
iferred to was chiefly vessels—sloops—they were towed by hawsers,
i | donot rocollect what time | passed them. It was a full tow I
[think. 1t was between twelve and one o’clock. We don’t go much
Iwith flood tide* We never anchored with any tow. We could an-
jchor. If ve had anchored, it would blow all the boats together—it
Iwould not be so if going ahead. It is not customary to carry two
E%nc%m Coasters do carry two anchors, but ’not to anchor at both

%
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And Defendants also called Captain James E. Heaton, wo
being duly sworn, says:—

My occupation at present is Agent of the Whitehall Transpor-
tation Company. | live at Rondout. | was on the river ontd
night of the 20th of November, 1865, between Rondout and Nenj
York, on the steamer Thomas Cornell. She was a passenger ad
freight boat, running regularly from Rondout to New York. |
left Rondout at 6 o’clock in the evening. Her usual practice ves
to make landings all along the shore. My experience of td
night was, we had a very heavy night. We came from Rondoit, ;
landing at Poughkeepsie, thence to Newburgh. We landed te;
tween the places at Marlborough and Milton.  We got to New
burgh and the pilot thought it was best to come to and'not gom
The weather was so dark and stormy and we did not dare to @
on. They could have gone through, perhaps, but we had passer+
gers to wait for and freight to land. The wind was bloning
heavy from: the Northeast, and raining. Our difficulty™about land-
ing was the wind. She was a heavy steamer, and could not ae
to to the wind. It is very few times that we do not go through,
It is not often she comes to except in a very severe storm. Je
usually makes her stops if the wind does blow. Along in te
morning, after it was got light, we left Newburgh. On the re
day it was a very heavy sea—during the day. 1 think we did
make our stops the next day, but went right through to New York,
I think we made one stop, but would not be positive. One | kow
we did not make. We did not make the usual landings. The da-
acter of the storm on the night of the 21st was, the wind ves
blowing very heavy to an extreme blow—what we call a hewy
storm. . It was a storm we do not often see. | was away outd
town and did not notice how the tides were. | remarked that it
was very high water during that storm.

And being cross-examined, says
A northeast wind hlways raises the tides in the North river, &
cause it blows the water in from the Ocean. We were to lae
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mvece landings at Cornwall and West Point. Cornwall is below
mNewburgh, on the west side of the river. We had no more call-
ings to make. We did not land on the east side of the river* If
Kre had landed, we should have had the full swing of the wind to
mthe shore. It was a steamer. 1 do not recollect how much water
mhe draws.  She had.double deck, with state rooms. It was near-
Ily 9, or somewhere about, when we made Newburgh. Next mor-
Ining when we started it was blowing. ' The storm increased that
mchy—blowing heavy. The darkness had a deal to dowith our not
mlanding, and with the reason we did not go on. The darkness
mdoes not prevent them landing—not in good weather. We
mlanded at Marlborough and Milton between 8 and 9 o’clock.
mThose places are between Poughkeepsie and Newburgh, on the
m\est shore.  The river is very wide at Newburgh.

And being re-examined, saysi—1 “turned in” at Newburgh.
Bl stopped there all night. | was out during the night, and it was
mblowing very heavy.

And Defendants also called William Hopkins, who being duly
WS\, Says:—
[ My business is a boatman. | exercise that calling on the North,
mriver. | was in that business in November, 1865. | am living at
mpresent in Jersey City. 1 was on the river on the day of the 21st
mof November.  On the night of the 20th 1 was lying in Rondout
mCreek, onthe propeller “ George W. Pratt.” | was master of her.
m| was out around in the morning, and did not go down the river
muntil after dinner time. | went down after dinner until I met one
mofour tows—either the “Herald ” or “Marshall.” | was in the
menploy of the line that owned the Herald and Marshall. It is the
mCorrell line. 1 was sent down till I met either one of the tows and
| toassistthem up to Rondout. | was sent in consequence of the storm
m—afraid the boats would be behind time. | went down as far as
mLow Point—that is about three or four miles above Newport, and
mthere | found the “Marshall” lying to the dopk. She had part of
mtowwith her, and the rest was anchored all along Newburgh bay.
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She had canal boats, barges and vessels. She had canal boats ani j
barges with her. | do not exactly know thé number of the ton
I should think she had between ,twenty and twenty-five, all tod ;
I rounded to alongside the Marshall and told them | had been st
to assist them. The Captain said the best assistance | could gve
them would be to tie up alongside and wait till the storm abated,
and help to gather the tow together for him then. | tied uple
tween five and six o’clock in the evening 1 arrived there. | gt
in behind a big barge to get out of the way of the heavy s
About 1 o’clock we commenced getting the tow together. H
came across the river. Weé made the tow up again, and | gt
alongside of him and helped him up to Rondout. My recollec-
tion of the night of the 20th is ol its being a very severe night.
The next day, thé 21st, was a very bad day indeed. It was a little
more than an ordinary storm—it was an extraordinary storm, |
think; Jacob Dubois was the Captain of the Marshall.

And Defendants also called Captain William Whitfield, wo
being duiy sworn, says —

I was on the North river on the night of the 20th Novermber,
1865—on the “ Cement Rock.” | am Captain of her. She plies
between Newark and Rondout. She belonged to the Newark
Lime and Cement Company. She was a propellor. We had @&
ment with us and a schooner in tow. The schooner had stone m
We left Rondout between four and five o’clock in the afternoon.

It was a very stormy night and blowed. We did riot'get the tow
home. We got it down in the kills—thatis right off Staten Idand

We got there between five and six o’clock of the morning of te
21st.

And being interrogated by the Court says —That is, we gt
there with my tow.

And being further examined, says:—The reason we did rd
bring them home was, because it blowed so heavy we could
I think it kept bn blowing on the 21st until sometime in the after-
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[on We had the wind behind us. We went with the wind—a
fair wind it was. When we got to Newark Bay the wind was
ahead.

And being interrogated by the Court, says:—I dont mean by
that that the wind was ahead in the Kkills.

And being further examined, says —Thomas Petit was the Pilot
anthe * Cement Rock.

And being cross-examined, says —We were traveling ail night,
[steadily. We towed alongside—not hawserway. We left Ron-
dout between four and five oclock. We met all sorts of tides
coming down. The blow increased about ten o’clock in the night, |
[should think. It commenced blowing about ten o’clock, I think,
harder; 1 don’t know that it blowed harder the next day than it
did that night. When | got down to- the Kills | anchored the
Ischooner which we had in tow. 1 do not know what horse power the
[tugwes. We had not enough power to tow the schooner against
that head wind, the reason we anchored her. She was a schooner
120tons burthen, carrying about 120 tons.  She had stone aboard.
We had head wind all the way up to Newark. | cameup. T
suppose We came up about seven miles an hour ; our general runs
abbut eight or nine. 1 could not say how the tide was when com-
ing up at that time.

And being re-examined,' says We did not have head-wind
[when we got to Point No-point.  We had fair wind.

And being re-cross-examined, says  We had head-wind to Point
iNo.point, then a little fair, then head-wind again to our dock.

I And being further re-examined ;says :—We had not power to tow
because of its blowing so heavy. In ordinary weather we would
not have had difficulty. One schooner was not a heavy tow foi the
propeller, without it blowed heavy.

And Defendants also called Captain Thomas Pettit, who being
| ¢uly sworn, says —
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My business is a boatman, at present between Newark and Nt
York. In November, 1865, | was on the North river, on the po
peller Cement Rock, as pilot. | remember coming down the e
on the night of the 20th November, 1865. 1 had a schooner ifj
tow bound to Newark. 1 did not get her up. 1 left her doanin
in the Kills. 1 did so because it was blowing so heavy. | qd
not get her up. | did not think we could. It was a very

When 1came on watch, it was blowing then pretty heavy. It ves|
then about 12 o'clock, and puffing and very squally like, by sls r
Would lull and then come on harder again. The sea was not 0
bad the first part of my watch, because we were up in the Highr
lands. Whenwe got in the bays, the sea was pretty bad ther,
although it had got ebb tide then. Captain Griffin was withine
in the pilot house. He was Captain of the schooner | had in tow

And being cross-examined, says —I came On watch in te
neighborhood of 12 o’clock. We had three deck hands on board,
and the Captain, engineer and me.. 1 cannot tell whether the deck
hands were up that night. | rather think some of them were, te
night being sobad. 1 am boatman on the Charles Mayo now; in
the employ of the Stephens and Condit Transportation Co. |
went on her in neighborhood of a year ago. | was here onte
last trial. | was notsworn. | was subpoened by the Defendants.

And being re-examined, says—The Mayo is laying in the dods
now. She has been in use last season. In constant use.

And Defendants also called James Anderson, who being diy
sworn, says:—

| live at No. 13 Union street, Newark. 1was on the barge
Mayo in November, 1865. | was merely going in charge of sme
baled hay we had for the Newark City Ice Company. | started
with her from Newark. We went very well from here to New
York. We had no difficulty whatever. 1 went with her fram
New York up the river. About 12 or 1 o'clock, we turned im
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mThe Captain laid down, and some time after, one of the men came
land said that the vessel was making water—Ileaking. The Captain
mgot up, and the Captain came some time after, and told me to get
mup—that she was in danger of sinking, and | got up. They were
lidt the pump, and she was. in danger of sinking. That is all |
[knowabout it. They cut her loose and got on the other boat.
They cut her loose with an axe. They could not untie the ropes.
[The Captain was on the opposite side at that time on the other
[boat. | should call it a pretty stormy night; about the worst
ever I see. | am not a boatman, but frequently up and down the
miver. | am in the employ of the Newark City Ice Company.
mThey get ice about three miles above Rondout. My business calls
[me up and down the river where they get ice. The Company
[have barges running all the time between Rondout and Newark,
| [where they getice. 1did not make any effort with the Captain
mto get from off the barge. The Captain told me to go on the other
mside, and | was going for that purpose.

And being cross-examined says —In the fore part of the even-
| ing, I was up in the pilot-house, standing at the wheel. The Cap-
m tain was up there reading the paper or a book. | was just keep-
| ing her steady after the steamboat—steering her. | left with the

Captain, and went to bed. | dont know how long | was asleep.
I dont know what time it was when he called me. | don’t know
how long it was from the time when | got up, to the time of the
vessel going down. It was not long. | should*not think it was
more than three-quarters of an hour; it might be longer or shorter.
The Captain was up some time before 1 got up.

And Defendants also called Captain William H. Williams, who
being duly sworn, says —

I amaboatman. | was a boatman in November, 1865. 1 com-
manded a propeller.  She plied between Newark and New York.
| towed the Mayo down to New York the day before she was lost.
I cannot tell the day of the month or the day. | towed her on
the voyage on which she was lost.  She was alongside part of the
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way, and part of the way astern. , | .had no difficulty with her \i
getting along. | left Newark between 3 and 4 otlock. Asb
being trim for towing, | do not know but she was the same asdl
other barges. ,,I could not see she was any way out of trim. W&
must have got to New York about 1 o’clock,l should judge. At
that time. | left her at Hubert street.

And being cross-examined, says—She was loaded pretty d
I did not think anything of her being loaded too deep, becausel
did not know anything of the quality of the barge. Some lad
decks even with the water, almost. | had known the Mayo a g
many years. | knewshe had sunk before, in Tappan Bay; | kow
that of my own knowledge. | seen her there, that is the reasonl
know of my own knowledge. 1 saw her while laying there. |
passed her there several times before she was got up. Itisa
good while ago. She was then, I think, loaded with iron. Je
then, | think, belonged up the river somewhere ; 1 could not
you where. After | had towed the Mayo up to New York, |
came back again. | think that night | got here; Xcould not 4l
you, | do not remember; if 1 had a small* tow it would be eaty,
and if a big tow, late. 1think | brought a tow; we seldom ane
without one. | think we went to New York next day with a to?
We have it more rough in Tappan Bay than New York By,
because Tappan Bay is biggest—not so wide, but the largest.

And being re-examined, says—When | saw the Mayo sunkin
Tappan Bay, 1was in a sloop. | don’t know who then owned her;
she was owned up the river. | saw her name, * Charles Mayo.”
She was fixed after she came here ; her guards were cut off. |
suppose that would make her stand up better. She had a duot
mast with derrick on before she was altered. She did not have it
when.she went with this iron; she was loaded with iron, | think
railroad iron. | don’t know how she came to sink. | don’t knof
she capsized, only I see her there. 1 don’t know anything of te
circumstances of her sinking. The weather on the day after 1
teyred the Mayo down, was pretty storming. Hewn at Newark te
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[tice was pretty high—we always have high tides on such blows;
[severe gales on the North River produce high tides here. 1
[dont remember house in East Newark being surrounded by
[weter. It was pretty high upon the tops of the docks in some
places here. "

And Defendants also called John Hall, who being duly sworn,
S5
I Mybusiness is weigh-master for the Stephens and Condit Trans-
portation Company. | have had full charge for about 19 years.
| superintended the weighing of the iron on the barge Mayo* |
weighed that which was saved out of her—it was placed right
alongside of the principal office, Centre street.

And being interrogated by the Court, says—I mean the De-
fendant’s docks.

And being further examined, says —It was sometime in April,
1867,1 weighed the Iron that was saved; it weighed 11 tons, 17
[oat, and 18 Ibs__ 2,240 Ibs. to the ton.

And being interrogated by the Court, says:— mean 11 tons,
17 owt. O qrs., 18 Ibs.

| And being, interrogated by a juror, says—It was weighed in
April, 1867.

And being further examined, says—I mean 1,700 gross—the
[original weight was gross. | have been familiar with loading iron
n barges. . Albany barges always take it on deck. | do not;
remember seeing any put in the hold on barges. | mean barges
that run on the North river, by Albany barges.

I And being cross-examined, say s W e have got two new barges,
potwhat they call barges. Albany barges are some flat, and some
jappear to me to be sharp-bottomed. The Mayo was loaded with
pone iron in her hold. * We have to have two scales; we had
jwnen we weighed the iron upon that day. They were close by.
|Aman was attending to one and | to the other; | was watching

¢



52 NEW JERSEY SUPREME COURT. *

both scales. The iron was carried right off the scales on te
the barge. | was not busy all the time. She was loaded 17th ad
18th November, 1865—she was loading all the time. ~There ves
no particular account kept of where it went. 1 could not sy
who was there loading, there are so many gangs of men there
kept to work. 1 could not bear in mind who was there. | an
not a sailor. | never remarked any difference between the Myo
and Albany barges.

And Defendants also called Thomas W. Dawson, who being dly
sworn, says.—

I ama Director of the Defendants—The Stephens and Gonit
Transportation Company. | know the iron testified to by Jdmn
Hall, saved from the Mayo. | have seen it: It was brought fram
the Zinc dock when she was raised. The iron was taken at
of her and placed on the dock and afterwards brought to Newark
and weighed.

And Defendants rested their defence.

Thereupon the Plaintiffs, by their counsel, called Julius \én
Wagenen, who being duly sworn, says:—

I amin the Collector’s office. | have witlfine here the affidavit
and enrollment on application of the owhers, relating tote
Charles Mayo. She was last enrolled by the name of Tre
Stephens and Condit Transportation Company. It is the affidavit
of Mr. Whittingham—he was Secretary—and it is the necessary
enrollment on that affidavit, dated 7th July, 1865.

Plaintiff’s Counsel read same.

And being interrogated by the Court, witness saysThe My
was built in 1842.

Plaintiff’s Counsel also read affidavit of Mr. Smalley, 19th Febru-
ary, 1859.

And being further examined, says:—*" Changed to the rdf
admeasurement,” is the change by statute.
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[ And being cross-examined, says —The tonnage is ascertained by
[admeasurement. It does not indicate the load the boat carries.
[There is no particular rule of measurement. The only load a boat
will carry is 90 per cent, more than the new admeasurement. If $
registered at 100, it would carry 190. The difference of the ton-
nage is the different scale of admeasurement, as changed by Act
lof Congress; it is not difference of size or capacity.

And being re-examined, says —The tonnage depends somewnhat
on the shape of the vessel; it depends upon the width of the
vessel; a flat vessel, with great breadth of beam will carry more.
That is all 1 know about it. No matter what shape of the vessel
we can calculate 90 per cent, over her measurement. We learn
that by general observation. | do not pretend to be an expert.,

j And being re-cross-examined, says—The tonnage has reference
towhat we can put inside her. It has no reference to strength of
timbers, or what we can get on deck.

And plaintiffs also called Captain David Cox, who being duly
SWom, says —=

I live in Jersey City. My profession has always been following
water. At present 1 do not follow the water, but have propellers.
| quitted the actual following of the water fifteen years ago, may
bea little over. | have been on the water some since, but not on
jregular business. My first employment was from Belleville to
New York. | was employed by the Stephens and Condit Trans-
portation Company for some years, when they first started steam,
r really cannot say how long | was with them, | think some four-
teenyears. | was towing up the river here part of the time, until
[they got a steamboat in.  We had first sailing vessels, then steam-
boats. | knew the Charles Mayo. Her style of build at each
end is quite sharp bottomed, quite flat, and | think she has got
straight sides, | rather think, but | never measured the vessel. |
kas never interested in her. | think she is a little longer than
igde should be for the width of her. Supposing she was loaded
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with pig iron, going to Saugerties and likely to lay ashore, 1 shoud
load her with 70 to 75 tons below. That I should consider te
safest, according to my judgment. Supposing she were lcackd
with 213 tons, of which 200 were pig iron, and from 11 to 15 tos
only in her hold, 1 should not consider that a safe way to load f,
myself, at least, 1 should not load her that way if | had control &
her at the time. Supposing that the load in the hold was greater ten
before named, and went up to 20 or 25 tons in the hold, it would
be coming nearer to my opinion, but | should not load her so. |
don’t know how much she was rebuilt, or whether she was rehuilt;:
or what extra repairs were put on her, but | should think 213 tas
a pretty hard load to put on her. ¢ It depends on her build whet
she ought to bear, with a tonnage of 120, according to Tier lat
measurement. Her build is different from some others) some
others would carry 20 to 30 or 50 tons more. It has aways
been a difficult matter, and with the new measurement it is a little
more so. | would rather carry the carpenter’s measurement, thet
is 157. 1 think that vessel, according to her build, should cary
200 or 215 tons, if perfectly sound. I think it was not a prudent
way to load her with hay in bales on the top of the iron, on dadk
A vessel going that voyage will have pretty rough weather. In
going to Saugerties are apt to get ashore, not often, but do dofit,
and | should prepare my cargo accordingly. If a vessel has ©
much on deck, she is apt to sheer a little, but‘when she has gota
vessel at the side of her it would not matter so much; If te
disaster happened by springing of butt, | think that loading her
in this way would have little tendency to produce it. | shoud
mention that the practice of barges is, that they carry everything
on deck. Every man has a different way—different notions, k
is put on deck for convenience sake and to save labor. In breast-
ing a sea and awind, going up the North River, it depends alto-
gether where vessels are weakest how they become leaky ad
where they make water. | should judge the Mayo made water
above her guards, on account of her going from here to New Yok
without making any. If she had a barge on each side of her
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going up 'the North River, where there is a little sea, it makes
Cuite ajar, and she might have had a little sea there, which she
did not have going to New York ; the jarring might have started
foakum from the scams and then started a plank. With such a
[cargo as she had on board, it would not take long to get water
enough in her so that they could do nothing with her. Good sea-
manship required the looking out to the pumps all the while, |
should think; when | was captain | did very often. That is
required according to the severity of the weather and the weight
of the load. Supposing she had made water in some such way as
iLhave spoken of, and it had gained on her, | think it would not
hae had a tendency itself to start these planks. If she was
[meking water through the seams, she might have made enough
without starting the seams. If she rolled, having water in her,
or struck against anything, especially, it would have a tendency
fostart the planks. Such a vessel generally has two pumps—that
isized barge sometimes only one ; when they carry grain they have
two—sometimes one aft; they almost always have fixed pumps.
Barges do not often carry more than one anchor, sometimes they
docarry two. The barges 1 had carried one, and it was thought
sufficient.’ -

And being cross-examined, says—I was formerly with The
Stephens & Condit Transportation Company—not with the present
corporation. We used sailing vessels when | first went*-small
ones, | really cannot tell how many years it was before they got
steam The J. C. Heartt was first. | am under the impression
that they did own barge steamers. | could not say they did before
Illeft. | never commanded a barge. 1 really cannot tell whether
jlwent up and down with the barge steamers or not. | would not
like to say | ever made ajourney with a barge. If thevessel was
going to Saugerties and likely to lay ashore, | would lay 70 to 75
tons of her cargo below; that would be in reference to her going
aground, because | think it would help her a little. It would be
lapt to squeeze her a little to pieces, if she was an old one, and all
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loaded on deck. That was the principal reason 1 gave for peiting

75 tons below. :As a general rule 1 would prefer doing it, if | e

to load her. There would be so much more load taken fromte

deck. If she was able to hold it up it would not make any diffa-

ence, except she got ashore. If there was a heavy sea, | duid

prefer, if 1 had the loading of her, to load her below. That wad

make this difference, 1 don think the vessel would strain so ke

It strains a vessel because the weight is all on deck, and ar

barges have always been very much strained, except especialy

built to have all on deck. 1 dont know whether the Mayo v
designed to have her load carried on deck. A heavy @&
strains a vessel; | have seen it lift the guards up—it strains if
there is a heavy load in. A heavy sea will wear out the b
barge if she is kept long enough in it. The tendency of te

straining and laboring is to spring her planks, not so much as her
bilge. We do not get so much pressure on the side of the vesd

as on the bottom. | consider a vessel would give way on the st
before the bottom. | have known them to hold the planks while
the spikes have all rotted away. | think jarring against te
boats alongside her would have a tendency to spring a plank. 1
should not think it would start a plank as soon below as at te
point of contactabove. | don’t know how the vessel is stanchioned.
9%bf she is well stanchioned she would be better able to carry he
load on deck. My reason for thinking she may have made water

over hay guards is, her going to New York towed astern and red
no water. If 1had seen the vessel afterwards, when raised, ad
she had nothing amiss with her, only the springing of the plas,

1 should think she had sunk because they had started away. They
might have started by striking the bottom. | don’t know whether

she has guards or not. | have not seen her guards; | knowte

ship carpenter, Mr..Richards./ It would depend altogether hdf j
much had been done to her, when she was overhauled, (eighteen;
months or less before she sank,) how her age would affect her. #®)j
might think he had done all that was necessary to put her in afff

plete order, but | should think she would require rebuilding—iff
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[rebuilding, I mean taking them down to the bilge. Her fastenings
might have given away; her timbers rotting makes old age. |
[y if she was so old, her age would make against her—that is all
I mean to say. 1 think she ought to carry 215 tons. According
tothe old tonnage she ought to carry 210, 215 or 220 tons; that
mould not be overloading.  If she had eighteen inches freeboard,
I should not consider her too deeply loaded. | have noticed the
fleading of pig iron. It is loaded principally by putting it on
deck  We have a great deal of iron loaded at Jersey City—1 see
[it most every day.

[ And being re-examined, says—This way of loading on deck
[begen about the time | quitted the Transportation line from here
toNew York, fourteen or fifteen years ago, when freights became
olow. It depends on the build of the vessel, what proportion of
tre load should go under deck. It also depends how far it is
going, and where it has to go. As a general thing, you must put
two-thirds of the load on a sailing vessel under deck. It depends
altogether about the build of a vessel how soon she would require
rebuilding. 1 cannot come at that at all. | have a vessel, built
twenty-three years ago, which does not need to be rebuilt at all,
and another wanted rebuilding in twelve years. Some rot in Six
or seven years; it depends what timber is put in the vessel. |
have had stanchions go halfway through the beam by straining,
pich pressure tends to create more straining.  Supposing the leak
tospring from the plank, off bilge, tarpauling might have been put
[around her, if time was allowed, and she was not too deeply loaded.
[It takes some time to get it around—it might then have saved her.

[Avessel loaded as this was, would roll easier and quicker than one
loaced in the hold.

And being re-cross-examined, says —If the planks sprung six
feet under the water, we could not have time after we found it out
toget tarpauling around, and would not know anything about it if
Ot found out, and could not, of course, get tarpauling around.
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And Plaintiffs also called Captain —------ Williams, who beirg
duly sworn, says —

I saw the vessel when loaded with the iron. 1 cannot tell lowv
deep she sat in the water. 1 should think she was pretty re!
| decks to  decks into the water. | could not say, howew,
whether they were or not.

And being interrogated by the Court, says:—If “decks to” de
would have no free board.

And Plaintiffs also called Captain Francis King, who keirg
duly sworn, says:—

I livein Newark. My occupation is a boatman, for sixteen
years past. 1am master of a schooner. | know the Mayo. |
have known her, | guess, ever since she came to Newark. Hr
style of build is sharp.  The safest way of loading her with 2D
tons of pig iron, | should think, would be to put 75 to 80 tonsin
the hold, in order-to make her stand up. | have heard of tre
way the Mayo was loaded. | should think on her meeting a How
it would have a tendency to careen her over, the vessel being rar-
rower.  Supposing that the planks onthe butts sprung in the vay
described here, I dont know whether her loading could rae
anything to-do with it, except she got in the sea-way and ‘worked
her plank loose—l mean by working up and down in the sea—it
might have effect to start those planks. | dont know but tret
if she had leaked from some other cause, and not been naticed,
and it had gained, and she had got seven or eight inches of water
in her, she might have got such a blow as would have sprung those
butts. The water by splashing about might have tendency to stat
the plank off, straining the wvessel still more. 1 am acquainted
with the Mayo and her deck. | should think that in towing her
between two barges, the water would naturally flow on her dsk
and | see no way for it to escape, and consequently the water
would run aft down the hatches, | saw her loaded before de
Went off. | should think she was not loaded safely. | should
think there was over three inches of free board. 1 should mt
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[ftink it was prudent to put hay on deck. Having so much iron
andeck, and hay on the top of it, it would naturally make the ves-
sel top heavy.

And being cross-examined, says:—I have never commanded a
barge. 1 never made a trip on one but once, and then from New
Yok It was the barge Stephens, built for the Stephens & Condit
Transportation Company. | would have put 75 or 80 tons of the
pig iron loaded on the Mayo, in the hold, to cause her to stand up.
If she stood up without, | would still put it in. | would put it in
|for safety. 1 should think she would stand up better. It would
nat make any difference if the plank was sealed, seven inches of
water swashing about in her would do the injury with a sealed
Iplank.  The water running through has a free course right
through the floors. The water is between the ceiling and the
plank. The water passes right through the keelson. It passes
Ithrough my vessel. | should think the load on her deck would
[tend to make her top-heavy and careen her.

And being re-examined says:—She would roll most if loaded
andeck—that seems to be natural. The rolling would strain her
butts.  The pump generally goes down through the deck beneath
tre ceiling, within two inches of the vessels bottom. There is
always space there, from whence the water is pumped. The Water
runs there from a leak on either side. They put it there in order
tomake it run aft'

And Plaintiffs also called Captain Henry Mullins, who being
duly sworn, says

I live in Newark. My business is a boatman. It has been so
for 24 years or 25. | have been employed by different Compa-
nies. | first commenced for T. V. Johnson and Company, for 8
or9years. | then got part of a vessel myself in the Newark &
Rosendale Lime and Cement Company. | know the Mayo. |
wes once Captain of her. It was from the 1st of February to the
1stof September, 1862. That was at the same time she was

H
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repaired, in 1862. . She was repaired June and July, 1862, ad
finished in August. Comparing her with other barges inhr
build, she was a good deal sharper at her ends than many bargs,
and what we call wall-sided—that is, straight up and down. Tre
proper way of loading hen with pig iron, for the safety of te
vessel and cargo, would be to put one-half of it in the hold—a®
third is sufficient—that is my judgment of it. = When | had her
I carried iron on her sometimes. 1 loaded her with some in te
hold and some on deck. 1 never had a great quantity of ironm
her. 1had once 80 tons. | put about 25 tons of it in the hdd
That was my instructions from Mr. Smalley.

And being interrogated by the Court, says —That 80 tons v
carried from Troy to Elizabethport.

And being further examined, says—I have had her loaded with
coal. | let all that would run in the hatches go down, and tre
balance | carried on her deck. | had some little trouble whenl
loaded her that way. She rolled considerably from Port Bnen
near Rondout, where the Pennsylvania Railroad comes out. W&
had to put her alongside another barge to keep her steady. Je
has been sunk before this to my knowledge. Twice, | believe, |
have known her sunk. She was sunk once, if | am not mistaken,
about Piermont, Hudson River.  She sunk once at the Gas Gm
pany s dock, here in Newark. At Piermont she was sunk in tre
river. | was not along with her at that time. | passed by in
another vessel. | was in a schooner at that time. | don’t kow
who commanded her at that time. When she was repaired«
1862,1 think the combings of the hatches was cut down. Tre
combings formed four square pieces mortised down on top of tre
hatch, and projects, some four, six, ten, and some vessels hae,

em twelve inches above the hatch. | know they were cut doan j
some. | believe to make it easy to roll casks across her. The
scuttle was not cut down, there was no reason of that. Ay ,
time that the water comes on deck higher than the combing, there |
is nothing to prevent the water going down the hatches. If
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[sa continues to wave over the hatches, she is sure to get too
myuchwater in her. | don’t think the water that might get into
I her, unless a large quantity in her, would have effect of making
[her spring a butt | do not consider seven or eight inches of
[water enough to swash against her sides to cause her to do it.
|| donot consider seven or eight inches of water in a barge much.
IIf that quantity was on her ceiling it would be a great quantity.
IIf there is much water in her there is more strain. A vessel that
had all her load on deck would certainly roll more and strain
more than a vessel that had part of the load in the hold. | was
out that night, the 20th November, 1865. 1 was in Newark bay.
Kleft Newark by 7 o’clock in the evening to go down to Little
[Washington, New Jersey, on the Raritan river. | was in Newark
[bay during the night. There was a good stiff breeze, northeast
sorerain | believe—it continued that way pretty much all night.
|l got as far as the Central Railroad bridge™and anchored, and lay
[there till next morning. | had one anchor -out. My vessel
measured 50 tons and carries about 90. Next morning | heaved
[ypmy anchor, and went about my business. | went down the
sound to Amboy and anchored to wait for the tide. Then | went
[ypto Washington. There was quite a breeze of wind; nothing
|o very desperate—I have been out in heavier storms. At that
[tire of the year we generally expect some pretty good blows,
[northeast and northwest too.  As compared with our own Newark
lay, Tappan bay is the larger. Tappan bay is rather the worst
P course; the water is a little deeper and gives more chance to*
ot up a bigger sea.  Sometimes,a northeast wind in Newark bay
pakes quite a bubble—makes it quite rough, quite a middling sea
rn *consider neither Newark bay non Tappan ,bay dangerous

spats. A canaller out there might be frightened perhaps. |
pever see much danger.

And being cross-examined, says:—I saw the barge Mayo when
L ewesloaded on her last journey. | did not consider her unsafely
P gt—notin ordinary weather. | could not say whether she
Fas loaded the way she was usually loaded. 1 could not say '



62 NEW JERSEY SUPREME COURT,

whether | had seen her loaded with iron before.' | had not s
her loaded like that before. The only objections | should lae
had would have been, to have put more in the hold | wasman
on the last trial: I then said 1 could not find fault with her lad,
ing and | should consider her safe. Barges that go from haeto
Elizabethport generally load on deck. Just when she went tap
to Saugerties and sunk, she was accounted a good sound latg
She was pronounced so at the ship yard. At the time she i
with me when loaded with coal, and | had to fasten her to adfe
vessel, it was before her guards were taken off. The time wenl
was directed by Mr. Smalley to put iron in the hold, was tdoe
her guards were taken off. Before she was overhauled she heda
deck same description as now; her beam was filled up with ge
boards ; they were taken off and curtains were substituted wn
she was overhauled. She had a mast and derrick. They vae
taken off. Her deck house was made narrower to the width dte
guards taken out. These alterations had a tendency to neke e
stand up better and steadier. | never saw a vessel you couldgt
all the water out of, except by tipping her, having the @m
astern ; when on even keel it is a difficult matter to get the velr
out clean. The general thing is for a man to get the water ats
clean as he can. There will usually be not less than two indes
of water. | like to keep my water off the ceiling. | think s
inches would about fetch it on the ceiling. 1 should think her
timbers about five inches. When | went out on the evening ofte
20th November, 1865, | went to the Central Railroad brioge. |
left Marcus Sayre’s wharf here. | was light—unloaded. 1”
been loaded with brick. 1 went about three-quarters of a
from the Central Railroad bridge. | afterwards went doante
sound—not far. 1 waited for the tide. | was up once awie
during the night. It was a rough night, but nothing paticda.
1 got up because the topsail was not clued fastto mast, that »
Ore reason. | load my schooner on deck. Brick-and sae
what | getto carry. 1put somein the hold—if 1 was gar§
Saugerties | would put 30 tons in the hold.
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I Andbeing re-examined, says 1 would put 30 tons out of 85
tons inthe bold on my schooner if going to Saugerties. When
they took the guards off the Mayo, it lighted her above ; it was to
nake her carry well 'and more ; it was to make her steadier be*
[cameit lighted her above. | did make a remark the day | saw
her loaded that | considered she was not safely loaded, considering
[where she was going. It was to the men that loaded her | think.
lithink they were putting the last draft of iron on while 1 was
[there talking.

m And being further re-examined, says :—1I said on the last trial |
onot know that | can give any reason why | should consider it
[usafe - v

I And Plaintiffs also called Samuel Paradise, who being duly
[swom, says:i—

I livein Malden, Ulster County. 1am a boatman. | am used
[togoing on sailing vessel, barges and canal boats. | was out on
[the sare nig*ht the Mayo was going out, and sunk. 1 was along-
side of her. | was on the IINew Style  she is a Western boat,
alake boat. A barge is wider than a boat and carries more than
laboat. 1 had on my boat then 200 tons of coal ; all in the hold.
She wjnd was northeast that night. 1t did not blow very hard
[whenwe started. There was some rain. My boat was on the
Iport side of the Mayo. | was lashed to her.  She took my berth
[when the tow was made up—her place was outside. She lay
[ahead of us and the captain of her would not haul back. There
[wes not a great deal said between us about it. | said I ought to
[have that place, being as | was the tallest boat in the tow. He
[told e if | was afraid of my boat I could, come aboard of him.
|1 started from New York between 4 and 5; the wind continued
Itoblov. About 11 oclock it blew fresher. | have often seen
*Porse blows; it was not so very bad, 1 should think—not so bad
P sl expected. 1went out once and asked if she was leaking; he
m&id yes, and | said if they needed help we would help them. 1
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then saw a boy, who said she was leaking, and | asked him fov
much. He said 1was to try for myself. | sounded, and thereit
two or three feet of water in her. | went aboard and warned ry
brother to be ready to cut loose,because | thought she would sirk
In fifteen or twenty minutes she went down. | told the Captain
if he had warned'us and put some iron on our (leek, we could lag
carried 20 tons more. 1 had been in the cabin; had laid downt
snooze a little, and turned out occasionally. | did not see ay
particular danger to our boat. We had a clock. By our timek
was very near 12 o’clock, but by the right time it was between?2
and 3 when the Mayo sank. 1 staid up after that until it was dy
light—a very short time afterwards. | did not hear anbody
halloo for the steamer. | got up and waved a light for the Stearrer
to stop. | think the Arrow was the boat that was made fast i
the Mayo. She had open hatches. A gentleman came aboard d
us from the Arrow, and we heard that she sunk next morning.

And being interrogated by the Court, says —I saw the Aroff
astern. *

And being further examined, says .—After the Mayo sunk tee
was not so heavy a sea, and it did not blow so much. The Gp
tain of the Arrow cut himself loose to prevent himself from sk
ing ; she was fast to the Mayo. There were two men aboard our
boat, counting me. We had one tin pump and two log pungs,
we could lend one—a tin pump. We were not asked for any Hp

And being cross-examined, says:—I live in Malden, Ulster
County. | am 27 years old. | have followed the rivers and ldes
thirteen years. | was master of this vessel—the New Style. Se
ran from Philadelphia, to New York, through the Delaware ad
Raritan Canal. That has been my principal route. | was then
going to Rondout, the reason | was going up the river on the 20th
of November, 1865. She was loaded with the coal at Richmond)
just above Philadelphia. 1 had made one trip a month, for o
seasons, on the river, | and the Captain of the Mayo had aht



NEW JERSEY SUPREME COURT. * 65

mof a “scrimmage/7 not of any account. It was on account of
[lines—not more than we usually do in same circumstances. |

jsounded the Mayo with a rod in the cabin and found about two or
[three feet of water in her. | thought I could not help them much
[then; it was almost too late. | would have helped the Captain if
|he had asked. 1 don’t know how much water weighs. 1 dont
[know how much heavier the water in her would make her. She
[had been listed and was almost on her deck on the starboard side.

I f she had three feet of water in her in addition to her load, that
[would settle her down “decks to.” It looked to me as if ten or
[twelve inches midships out, and between two and three feet
[formerd. My vessel is calculated .to carry 60 tons on deck. We
parry flagging stone on deck, if they are too large to put- in the
told. Sheis 17| feet wide, and 96 feet long. 1 asked all hands
ihat were aboard the Mayo, those who stood at the pump, if |

[oould help them. | understood they had a passenger aboard, bu®
I annot sure. | dont know the names of any of them who were

|aboard the Mayo. | had never seen them before that night.

I And being re-examined, says —My vessel could carry 225 tons.
Eer build is flat bottom, straight up and down. She is five years
Bd. My vessel is not a superior boat in point of strength.

| And being interrogated by the Court, says —When 1 tried the
Mer inthe hold I saw the Captain of the Mayo; he was. by the
lump, and the boy was dressing himself. The Captain of the
Eayo never warned us, and we might have been drowned.

1 And Plaintiffs also called Patrick Lynch, who being duly sworn,

I 1live at Philadelphia. My business is a boatman. That has
I en my business since 1853, off and on, both river and canal
lon AWS °U°nB jR H the Mayo, was sunk on the Hud-
[n River. | was alongside heron the boat Whitehall.  She is
P ue Canal boat. Her Custom House measurement is 96 tons.
P capacity 220 or 230 tons. We were loaded with coal, with some-



66 * NEW JERSEY STPREME COURT.

where around 215 or 220 tons.  There was a few tons oh dedk ad
the remainder was in the hold. She was about 5 years old at that time,'
She was a regular lake boat, built for the Erie Canal. Onthat]
night the weather was stormy, raining and blowing pretty swre,
It was a northeast wind, | should judge. The degree of thefid
was pretty heavy wind. There was nothing remarkable init—i
was a pretty good storm, though. 1 have been out in vog |
weather before. | cannot tell exactly the time of the nightl]
began to blow hard. It was blowing a little when we left Net
York/ | thought the boat I was in was fit to stand the weather,
It had all the appearances at that time to storm. | was uad
down all night, I suppose. | was not apprised that the Mayofs
in trouble. | did not know a word about it. | only knewfit
about ten minutes previous to her sinking, probably that—sme
where around that. | came to know of it then, when the Captain
came and said his boat was in a sinking condition, and asked neto
let him put some iron on my vessel to save his. | said yes. W
commenced putting some on—a few pigs, but she was just st
down then. | carried that iron on along with my load. | migt,
have taken 25 or 20 more tons from him. The Mayo went rigt
down soon after that. | commenced cutting the stern lines ad
she dropped right down. The Captain of the Mayo was aad
our boat at that time. 1 saw the Arrow that evening. Se
tailed under the Mayo’s stern. She was an open boat, halfkid,
of decks op her. She was loaded with coal, | believe;
adrift down the river. | don’t know much about the safety ofte
load.. | was not much acquainted with the boat.

And being cross-examined, says:—I was Captain of the hoat!
speak of, the “Whitehall.”  There was another man beside
self aboard. The capacity of the boat is 220 or 230 tons, Ia
115 or 120 tons on her then. That was the draft we were dlo/é
to carry on the Delaware and Raritan Canal.  We could aW
carry more on rivers. It would be according to the force gp
how long it would take to shift 20 tons of*the. pig iron fromé6
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boat to the other.. It might take one man two hours. " One pig
[weighs about 100 pounds. It would take about 22 pigs to make'

fa ton..

I Andbeing re-examined, say sl had two men on my boat;
‘on the other boat there were two more. One of the boats astern
of uswes tailed under Paradise’s stern, and another was tailed
[to the Mayo’s stern. The other boats were on the wings of the
[tow ahead of us. They hauled us up a little closer after the

[Mayo sunk.

| And Plaintiffs also called Captain William Fevgar, who being
[duly sworn, says:
[ I'live inthe City of Newark. Have done so about 15 years.
IMy business is following the water—in fore and aft sailing ves-
sls. | have, been employed in that business about 20 years.
[My vessel, as a general thing, run between here and New Bruns-
iwick—has for the last eight or ten years. '| have coasted other-
iwise than that up the North River formerly, before | came here,
fin the distance between Spuyten Duyvil and Upper Nyack there
[is harbor to be made with the wind northeast. Piermont is one,
land Tarrytown point another. Piermont is on the west side of
the river, and Tarrytown point on the east side. Along the
[shore on the easterly side, 1 should not think there was any diffi-
culty in a vessel dropping away and anchoring. | know the
[barge Mayo. | have known her ever since she has been here.
[I have seen her frequently. In comparison with other barges, |
[should take the Mayo not to be a very able barge. Bhe has not
[got much bearings, for one thing, and her ends are not very good
[to make her an able barge. She has not got much bearings—built\
[up straight and wall-sided. Compared with other barges in point
[of sharpness and build, she is sharper than some other barges. In
[loading such a vessel with 200 tons of pig iron, and 13 tons of
Ihay, to go to Saugerties, and at that time of the year, in my judg-
[mort, 50 or 75 tons of that cargo should have been below at the
I least calculation. The reason | would load her below is that I
i



should not think her capable of carrying it on deck. Shehasa
hurricane deck, one thing which is a great detriment to make let |
not able. The iron put on deck, and the hay put on the top dfit |
reaching to the other deck and tarpauling put around it, vl

produce a great effect in a gale of wind; it would produce tie

same effect as with a sail of that size. We always consider a\&
sel more able to ride out a gale of wind with part of her cargo ii

the hold. Supposing the leak whieh sunk this vessel to be tie

springing of butt on the bilge, | should think her laboring intie

sea would have the effect to produce that result. | was out ontte

night of the 20th of November, 1865. | went from here to Sayre

and Fisher’s Brick Works, on the Raritan river. | think as ner

as | can recollect, | left here about two o’clock in the aftemoon

The weather then was blowing very heavy, about north-northeast,

| think, as near as 1 can remember. | think it was not atth

time raining. | could not be positive ; but I think it rained sme
part of the evening. | sailed down in my craft. | got there dnt

dark, I think. I think we loaded next day. That night was b

weather. 1am not certain whether the next day the stormve
so bad. | should think not; we loaded nextday. It was a seedy
storm™*

And being cross-examined, says —I commanded a fore anddt
schooner. | never commanded a tow. ¢ went into the harbor &
Piermont with seven feet. | say 1 have carried seven feet inte
slip of Piermont and below the dock—the lower side of the dik
I have been in there with different vessels. | went in with te
sloop “ Wave,” belonging to Coldspring. It isan ordinary slip;H
good wide slip that a sailing vessel might go into. There is®
difficulty to go in there. | should think, to the best of my opinion®
the wvessels in the tow might have been dropped there. &
steamer could have anchored outside the dock, | see no dffiaty
in the steamer landing a barge there, not with a tow. 1wentit
with. six..and a half feet of water in Tarrytown point, | could @®
.in,,at Piermont with a vessel,drawing seven and, a:;haUfe”
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mwater, but | could get better in if drawing five and a half. Be-
| tween low and high tide, there is a difference of four or five feet
lof water. If a vessel was drawing as much as seven and a half
Beet | would not attempt to get in; | should make harbor outside
mt Tarrytown Point.  Wo always make harbor there with six and
la half feet of water. | could not get in as close as we did with
la vessel drawing seven and a half feet. 1have been inside the
islip with a steamer. | don’t think there is anything to hinder a
Isteamer from-landing a tow there, but not to go in with the whole
Itow. If there were.no sign of difficulty, there was no reason for
Istopping there. 1f 1 had wanted a harbor, I should not go in at
jiermont, but at Tarrytown Point, because there with a northeast
mnind he would have got in with his tow, and lain there with per.
lect safety. We could not go with steamer where only six and a
Balf feet of water, that is a sure thing. | don’t pretend to say
Iwhat Captain Rogres would have done, but | have no hesitation in
Biying he could have made a safe harbor there with that tow. |
mever had a tow; a fore and aft schooner is the extent of my craft
m should think that the build of the barge Mayo was not such as
|e would consider right. She has not got ends to make her an
able barge, and she is wall-sided. In the first place | should not
mink she was built for an able barge; her ends come up sharp.
m could not explain how her build would affect her strength; but
m en so bmlt>we always suppose they are unfit to carry deck load.
m ongside of a boat she would be more able to carry load on deck;
jit not as able as some other boats. | should think she was never
able to carry 200 tons on deck. | could not say whether she was
jtually loaded that way. If she had 50 or 75 tons below, it would
jevent her rolling quite so heavily. The more top hamper you
jve got on a vessel, the heavier she rolls. There are a great

Ja o%a?sk?nd ig R%E[hggféulatedo ‘18 cnaortryeﬁg al'oaét a/e%'j" 'ﬁ‘

deck DOWwliether sbe was built expressly to carry her load on

i\ JUdgem the aPPearance of her she was not built to carry
m ec. lthink 50 to 75 tons should be in the hold. I-should
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say the hurricane deck is eight to ten feet high from main dk!
I should say if the load on deck was as high as hurricane a{
was can messed, it would have the same eifect as a sail of thateq
tent. It would make her roll. If she was going cross of thesd
guartered on the sea, neither head nay stern to the sea. | shouldgy
that would help her some. In Tappan Bay, in certain parts die
tide, she could not help but roll. The natural effect of laboring«
a heavy sea would spring butt—sometimes plank springs. | wd
up Staten Island Sound. The wind was fair after | left Nval
Bay. | went to bed pretty early ; about 9 o’clock. | shoulds}
it was a very bad night. It was an unusually bad storm wiel
we were. | think | was up once or twice between the edge of egr
ing and 12 o’clock. It was raging violently on flood tide. I trk
it was the after part of the night. | could not say what tie. §
carry brick most of the time. Sometimes we put nearly or qi}
all on deck, in the-summer time, when the weather is nodate
But that depends on the class of vessel you have got, whether ai
to carry load on deck. In Fall and Spring 1 generally put&
tons below, out of seventy-five tons; that is about the dead vedi]
of my schooner. In Summer time, we put all on deck; that isd
that class of vessels. That is an able vessel to carry load on dk
and be able with it.

And being re-examined, says..—I should say there was gaty
of water for vessels drawing seven and one-half feet. SypmEny
Capt. Rodgers was at Piermont with flood tide, northeast wirj
and slack water; | should say there would he no difficulty i?
harboring the whole tow and himself harboring in deeper va®
There would be no difficulty without an extraordinary gale
wind. We got more wind where | was, than on the other sio
the river. We are land-locked nearly the whole way. We vdg
pretty well land-locked at Raritan River.

And being re cross-examined, says:—I should anchor t
steamer and hold fast to the tow. | don't pretend to say wet
should .do with tow of hawser ties.
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I And being further re-examined, says :—I suppose they could also
anchor. | can see no difficulty.

| And Plaintiffs also called Charles Riley, who being duly sworn,
[says—

I On the night of the 20th November, 1865, | was on board the
“Whitehall.” 1 was a hand aboard her. 1was there when the
flayo sunk. 1was up at the time. | had before that been turned
In afew hours. | had been in bed probably 2 or 3 hours—rather
more than that. The Captain of the Mayo, or one of the hands
[ am not sure, came to the cabin and said they were in a sink*
png condition, and asked if we would let them put some of his iron
[onboard. We said, yes, and with that went out of cabin, and
threw some iron on our deck, five or six, or so, pieces. Soon after
she went down. It was five or ten minutes after he called us that
she went down.  Things were in confusion and I-could not tell
|he time exactly. | heard call for steamboat while she was
going down; that was the first I heard. We did not turn in
iexactly with our clothes on.  We never go to bed with tow. We
pad been asleep. It blowed up a pretty good breeze." 1 should
pot consider it a very bad storm as compared with what | have
pen before. | have been boating on rivers and canals. Dela-
[weie and Hudson canal. Philadelphia and Baltimore, through the
panals. 1 should think the Mayo was three feet out of the water
[forwerd, and two feet to stern.  She might have been out fifteep or
[eighteen inches midships. 1 did not take any special notice how
pigh she was—how much out of water.

And being cross-examined, says -1 was up as near as lean tell
jfive or ten minutes before the Mayo went down. | was waked by the
alarm given. 1 had been asleep before. If alarmed before I think
should have heard it, being in the next boat. If | were so sound
Neep as not to hear it, | should not, | suppose, have got up. The
[iron Company of Philadelphia,’ got the iron saved. There were
px or seven pigs, | think,, | guess there was not more than that,

ere were two men on our boat. There was myself, and Captain
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Lynch was the other. Captain Lynch was in the cabin. He v&
laid off at that time. | dont know whether he was asleep.

And being interrogated by the Court, says—I don’t kow
what time Captain Lynch turned in. He did not turn into bed—
he had his clothes on.

And being further cross-examined, says—~Captain Lynch ves
lying on the floor. He lay there to take a snooze, 1 suppose. |
could not tell how long he had been there. | was also lying com
there, on-the floor, too.

And the Plaintiffs rested their case.

Thereupon the Defendants recalled Captain Elvin Rodgrs,
who says — .

1  heard the evidence of Captain Fengar on the subject of making
a harbor. | could have made a harbor for a vessel drawing 6| ft
of water, but i had no chance with a steamboat drawing 7\ fet
With flood tide and head sea, | had no opportunity of getting ind
Piermont. There is not room enough, and not far enough to getin.
The probability is 1 should have lost half the tow; | would not fae
risked it anyhow. There was no chance of getting in at Tary
town Point—no chance of getting in with the steamer. 1 should
probably have lost half the tow. The tow would in that condi-
tion roll together and lift their plank shears. | durst not goin
The hawser tier could not have anchored, and would have swung
around in the trough of the sea, and the probability is they would
all have sunk. The Point does not project out far enough to nae
a shield there. | question whether the steamboat Herald would
have got in there. The Captain of the steamboat directs te
making up of the tow. This tow was made up by my orders.

And being cross-examined, saysi—If there is any fait ®
making up the tow | am responsible for the fault. The dffiaty
here was, | did not know that the barge was in a sinking cond’
tion or-I should have endeavored to get her clear, when she would
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| have gone down in shoaler water. There would have been no
mchance to make a harbor to have saved us.

K And Defendants also re-called James Jinderson, who says:—

I 1donot know that Mr. Paradise came on board the Mayo on
Ithe night of the loss. | did not see anybody come on the vessel.
¥ heard nobody offer assistance. | did not go to the pump.

I And Defendants also re-called Captain Thomas E. Richards,
[who says—

I | cantell exactly the time when the Mayo was overhauled before
[the loss. We hauled her out on the 22d of September, 1864; by
Pauling her. out, I mean, out of the water; and we examined and
[caulked her.  She was thoroughly overhauled at that time; she
r assearched. | mean by that, going over her with caulking iron
ferd finding out slack places and seamsfand driving them up.

I And being cross-examined, says—The book | now produce
fehons what was done to the Mayo when she was overhauled in
feptember, 1864. We did considerable in re-caulking the vessel,
miewas on the ways in May before that. She had got on a £tone
pt the timber works, and we then hauled her out to stop a leak.
i>he was not re-caulked, it was only to stop the leak. We hauled
ler out generally every year, and re-caulked her if she needed it.

phewas not regularly re-caulked every season.  She was tried and
pid not need it.

I And being interrogated by the Court, says—When she was
Overhauled in 1864, a quantity of new materials was put in. The
[>anks were put on her guards and wearing pieces.

| And being further cross-examined, says:—Her length was about
« P fpll feet; her width, 22 or 23 feet;, her hatches were about
1 Sluare>or 6 by 7. The scuttle Was 6 feet square, and
I combings probably 2 inches high, The combings around the
Ptches. were probably from 4 to 5 inches high.
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And Defendants also re-called Captain------ — Kelsey, vk
says | heard the evidence of Captain Fengar, about mekinga
harbor. | am acquainted with towing barges on the Hokm
River. 1dont think Captain Rodgers could have made a rator
at Piemont, or anywhere after he left New York. There isro
shelter for a tow. | do not know of any harbor at Tarrytwm
Point at all.  From my knowledge he could not have harbored Ig
tow with a northeast gale.

And being cross-examined, says | speak of going mwithag
a tow and such a steamer as Captain Rodgers had.

The case was closed.

Counsel for the Defendants prayed the Justice that he vald]
charge the jury on thé following points :

First—That the Defendants having proved that they dord
ordinarily send vessels or transport goods to Saugerties, they vae
not bound as common carriers to accept and carry goods dstneg
for that place. ~

Thereupon, the Justice charged the jury that the said questin
was not material to the issue.

Second.—1f they do accept such goods they are for that jourey
only private carriers, although they may be common carriers m
other routes, and being private carriers are only liable for reg
gence, and the Plaintiffs are bound to show such negligence o
cover.

Thereupon the Justice refused soto charge, and charged as
forth in the charge itself.

And the Counsel for the Defendants thereupon excepted toge
charging, and to such refusals to charge, respectively, and
ceptions aré thereupon sealed accordingly.

[seal] DAVID A. DEPDB.M6
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I And the Justice charged the jury as follows:

On or about the 9th of November, 1865, the Plaintiffs, who are
manufacturers of iron, at Saugerties, in the State of New York,
became the purchasers of 200 tons of Glendon Pig iron, of Tis-
dale & Co.

I At the time of the purchase, the order was in bulk on storage
with the Defendants, on their dock in the City of Newark. The
Plaintiffs, desiring to have the iron shipped to Saugerties, opened
a correspondence with Mr. Smalley, the Superintendent of the-
Defendants, with a view of obtaining a shipment of the iron to that
[poict.

| The correspondence ended in an arrangement by which the iron
wes to be shipped, at a freight of $1.50 per ton, and one of the
[Defendants’ boats was detached from their usual and ordinary
route for the purpose of'transporting the iron to the place in ques-
tion. The correspondence is a matter of no importance in the
case.  The bill of lading, which was accepted by the Plaintiffs,
jand is sued on, constitutes the sole contract between the parties.
| At this time the Defendants were common carriers, regularly en-
gaged in the business of transporting goods and merchandise be-
(tweeu Newark and the City of New York, and holding themselves
jout, however, as willing to engage, on special terms, for transpor’
itation elsewhere. The goods were shipped on the Defendants
parge Mayo, which, on its way up the North river, was sunk, and
[the iron lost. * A

I The Supreme Court held, in this very case- when it was before
ihem, upon substantially the same evidence on this particular point,
mhet the Defendant? were common carriers not only between New-
lark and New York, but that they were common carriers oyer the
[whole route of this employment from Newark to Saugerties, and
mhat their liability to the Plaintiffs to respond to them for the dam-
lages sustained by the loss of this iron was to be determined with
mreference to the obligations which the law puts upon common
lcarriers, engaged in the transportation of goods and merchandise
| a,contract ofshipment such as exists in this case.

2>
1/utn Tk
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By law, common carriers are held to the strictest kind of ac-
countability. They are absolute insurers of the safety of all pro-
perty entrusted to them for the purpose of transportation, and can
only discharge themselves from that liability by showing that the
loss was occasioned by the act of God or public enemies.

The reason given for the strictness of this rule is that the owner
parts with the custody of his property, and puts it in the care and
under the control of the carrier, and considerations of public poli-
cy require that he should be held as an insurer of its safety—to
be discharged from liability to respond for its value in case of loss,
only by showing that the loss was occasioned by the act of God
or of the public enemies.

This rule of law which 1 have stated is well settled, and has re-
ceived the sanction of our Courts, not only in this case, but also in
an earlier case, decided by the unanimous opinion of our Court of
Errors—the highest court of the State of New Jersey. It is
therefore the well settled law of this State.

For a long time in judicial history the courts denied the power
of common- carriers to limit, qualify or abridge their common law
liability, as insurers, by express contract, but gradually this prin-
ciple has been relaxed until the law is now settled; that while
common carriers are still bound by virtue of their general busi-
ness, to accept all goods offered to them to be transported over
their route, subject to their common law liability, yetif the shipper

*consents that the goods shall be received upon an express contract,
by which that common law liability is modified, the carrier is held
only to the terms of that express contract, provided that such con-
tract does not amount to an agreement, to exempt the carrier from
the consequences of his own negligence.

But such express contract, when made, is not considered as an
entire substitution for the common law liability of a carrier, but
rather as an exception, taking the case thereout. And the Courts
give to such exceptions the strictest construction, and put upon the
carrier the burden of proving affirmatively that the loss was occa-
sioned by some one of the causes that the parties stipulated that the



NEW JERSEY SUPREME COURT. 7

carrier should not be responsible for. There is such an express
contract in this case—that contained in the bill of lading—and by
that contract the rights and liabilities of the parties in this case
are to be determined. That bill of lading contains an acknowl-
edgement of the receipt of this iron, and an agreement by the
Defendants to deliver it at Saugerties in like order and condition,
the dangers of the seas only excepted.

By this contract the defendants became absolute insurers of this
property against all losses except such as were caused by the
dangers of the seas; and the burden of proof rests upon the
Defendants to satisfy you affirmatively that the loss in question
was occasioned solely by the dangers of the seas, and if they have
failed to do so, as otherwise insurers, they must respond to the Plain-
tiffs for the value of the goods lost.

The burden of proof lies in this wise: By proof of the
delivery of the iron to the defendants, and its non-delivery at
Saugerties, the Plaintiffs have made out aiprimafacie case against
the Defendants, from which the Defendants can only escape by
showing that the goods were lost in the course of transportation,
and that such loss was occasioned by the dangers of the seas; and
you must be satisfied as the result of the evidence, that the loss
wes due not only proximately to the dangers of the seas, but that
it was not contributed to by any negligence or default of the
Defendants, either in the unseaworthiness of the vessel to engage
in such a voyage, even if that defect be latent, or in the improper
or unsafe loading of the vessel, or in putting to sea in a storm, by
which navigation was rendered perilous, or by negligence, default
or mismanagement by the hands on the barge, at the time of its
loss, which contributed to the occurrence.

The question of absence of negligence does not form the ground-
work of this defence. A common carrier, receiving goods under
aspecial contract, may be answerable for them, although no actual
blame is imputable to him. The efficacy of the defence consists
in showing that the loss was occasioned by \that cause, which by
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the stipulation of the parties was agreed upon, as the excuse fr
the non-delivery of the goods.

If the accident, which occasioned it the loss in question, wasrd
within the exception in the bill of lading, and yet happened wudly
without any fault on the part of the carriers, it is their misfortune
and not the misfortune of the shipper, and the carriers are raa-
theless liable. *

1  desire to be correctly understood on this point, as jurors fre-
quently misapprehend the precise point of a defence of this da-
acter, and are misled into considering that the question of regi-
gence or no negligence, is only involved in this defence. | there
fore repeat what | have already said, that the efficacy of tis
defence consists in proof that the loss, as w occasioned by te
dangers of the seas; as to loss happening from any other @&
the defendants are insurers, and liable therefor, even if entirely
free from blame.

The question of negligence only becomes an element in te
cause, when, after the Defendants have proved that the stomin
which the vessel went down, was one of overwhelming powner, it
is introduced by the Plaintiffs to deprive the Defendants of te
benefit of that defence, by showing that the loss was not occasioned
solely by that cause, but was contributed to by the want of ord-
nary skill and prudence on the part of the defendants.

You will perceive by these principles of law that I have stated
that the meaning of the phrase “ dangers of the seas7 is of grea
importance inthis case. That expression hasa legal signification,
somewhat different from what might ordinarily bo inferred fran
the primary meaning of the words; and aswe are sitting in acur
of law, construing a legal instrument, to ascertain what the lg'a
rights of the parties are, we must give to these words their legal
signification.

The Supreme Court has defined the expresssion “ the dangers
the seas 77 to mean those accidents, peculiar to navigation, that ae
of an extraordinary nature, or arise from irresistible force bi o
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;whelming power, which cannot be guarded against by the ordinary
"exertions of human skill and prudence.

The expression is somewhat wider in its scope than the expres-
dn act of God. It includes loss occasioned by hidden obstruc-
tiors to navigation recently placed there—collision without fault
of either party, and some few other cases not covered by the
phrase—act of God. But where the insistment is, as it is in this
e that the loss was occasioned by the force of the elements,
|the phrase dangers of the seas is entirely synonymous in its moan-
ing withthe act of God, and was so 'considered in the Supreme
Court in the opinion ~hich was read in your hearing.

Adopting then the language of this definition, was the storm in
[which this vessel was sunk, a storm of irresistible force or over-
whelming power?  This is a question of fact for your considera-
tion, and a fc\v general observations upon the evidence to aid you
inapplying it to the issues in the cause, is all that is necessary.

i The barge was not capsized by a sudden squall which spent its
ifry upon this vessel alone. The storm in which she perished was
loreof considerable extent.  Other vessels in the immediate vicin-
ity and elsewhere were subjected to the same stress of weather.
I Treplace where she sunk was not, at ordinary times, unusually
j dangeraws to navigation; and in a storm, the only peculiar dan-
I geswere due to the width of the bay, allowing the wind to sweep
laaosit.

Muhevidence has been given, by witnesses who describe the
| somes extraordinary, or otherwise. Evidence of that character
I ves competent to be received. But as expressions of that kind
| aemrerely the opinion of the witnesses, or their own inference
[fromfacts within their observation, their weight and importance

depend upon the extent to which they are justified by the
| iadsproved in the cause.
I Itisyour province and your duty to determine as a question of
I & iwhether this storm was an extraordinary storm of irresistible
I orecamy overwhelming power, and the opinions of witnesses con-
I amedin words of description are entitled to consideration, accord-
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ing as they are justified or not justified, when encountered by tre
facts proved in the cause.

To illustrate : If a man should describe a storm as of unonted
fury, bursting upon this city, and it should appear that after it
subsided little or no damage was sustained by property exposed to
it, the force of such description would be greatly impaired.

So in this case, you are to subject these descriptions to the test
of the facts proved and results which was occasioned therehy.
Such a test you have in this case in the conduct of the persons i
this barge and on other vessels in this tow, and in the refusal o
others to put out in this storm, and in its »effects on other vess
subjected thereto.

On the part of the Defendants it is insisted that the description
of these witnesses of the storm is not only justified by the fadts,
proved in the case, such as its effects upon other vessels and trel
refusal of other experienced watermen to put out because of te
storm; but that those facts raise the degree of the violence of te
storm to that of one of irresistible force and overwhelming poner. |

Onthe other hand, it is argued that the fact that the Cyain
turned in from to two three hours before tlie vessel sunk—that te
two hands who were left on watch, as soon as they were putm
watch, pumped the barge out and found that the water in her reed-
ily yielded to the pumps—that they did not again try the pings
until she was in a sinking condition, and that they, who of d
others, should have observed the condition of the weather, and tre
perils towhich the vessel in their care was exposed, have not testi-
fied to any extraordinary occurrence—that of the twenty-five \es |
seis in this tow, only this barge and the Arrow, which wes atl
adrift when the Mayo sunk, met with disaster; and that of all t |
other shipping afloat on that night, at most only one other vese |
was sunk or driven ashore. These facts, Plaintiffs, counsel ¥sis §
show that this storm was not such as is necessary to the Deiendan ,
defence. v

These facts are entitled to great consideration at your a 3
and | have no doubt you will give them the importance they
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ienre; keeping steadily in view that the subject matter of inquiry,
[isnat whether this was an»unusual storm, but, whether it was a
[somof irresistible force and overwhelming power.

Ifafter an examination of this part of the case, you are not
[stisfied that the storm was a storm of irresistible force and over"
[welming power, the defence has failed, and you need not enter
[lpmthe consideration of the other part of the case, but should
[lraossd at once to assess the Plaintiffs damages.

Buif it has been made to appear to you satisfactory, by the
[eviche of the Defendants, that this storm was one of irresistible
lorce aifd overwhelming power, such as made navigation Unusually
perilos, the defence is complete; unless the Plaintiffs break the

iof that defence, by showing default or negligence on the part
If the Defendants, which contributed to the disaster to the vessel,
Brae by proof of such default or negligence, contributory to
|e los the excuse of the carrier fails; because the act of God,
| relieve the carrier, is necessarily exclusive of all human agency.

Bt the Defendants when they haveshown that the storm was
tneaf overwhelming force, are only bound for the exercise of or-
Inery skill and prudenee, in their efforts to avoid the disaster,
fadare only to be considered negligent when it appears that they
profc exercise ordinary care and skill.
| Tre Plaintiffs have endeavored to introduce that element in the
ke They deny 1st, that the storm was one of irresistible force
| overwhelming power, and in the second place, their insistment
I & “~orm was of such violence that it was of overwhelm,

gponer, yet that the Defendants were themselves negligent,
I o cfault, and that therefore, they are not within the protec-'
P o theexception of the bill of lading.

. isinsistrent, if relied on, must be proved by the Plaintiffs.

r r enin that respect lies upon them. But if proved, it will

yt e defendants defence, even if they have satisfied you
flor S°rm WS One  “rres’s™ble force, or overwhelming

m ., #
sistment is, that the Defendants were in such default in
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scvcral particulars. I they succeed in establishing any aed
these particulars, and that the accident* was contributed toly
reason thereof, the:Defendants’ proper defence is overcome, ad
the Plaintiffs for that reason, will be entitled to a recovery.

They insist—

1. That the vessel was not suitable for the voyage orwes at
seaworthy. By seaworthiness, as applicable to this case, is naat
that the vessel in construction and build, and in condition ad
repair should be reasonablyJit to engage in that voyage, withte
load, at that season of the year, and sufficiently staunch, to with
stand the ordinary action of the winds and the waves, atih
it was expected would be encountered.

That a vessel of staunchier build or of a different class, vald
have successfully encountered these perils, is not of itself evdace
that this vessel was not suitable for this voyage, if it appears td
craft of this construction and build were ordinarily and wadly
employed in this kind of transportation.

Nor will it be presumed from the fact of loss standing dae
that the vessel was unseaworthy.

But where it appears that a vessel starts a plank when in atw
of twenty-five boats, among which were vessels of the se
description and build, or of a build less suited to encounter te
ordinary perils of navigation, that circumstance affords a pe-
sumption that she was unseaworthy, unless another adequate ag
for the starting of the plank is shown.

Again, while on this subject of seaworthiness, it is proper that
should call your attention to the extent to which the Defendants
are accountable for any defects which makes the vessel usa
worthy.

The carrier guarantees that his vessel was in point of fact &
worthy. If in point of fact it was not seaworthy, he is I"H
If the defect was a latent defect, and unknown- to him, herowert €
less-must answer for damages occasioned by such defect.

The evidence is that this barge 'was built in 1842; that
to time- she was overhauled, examined and put-in order-
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whenshe wes raised after she was sunk, it was found that two
planks on her side had been sprung,

[ It further appears in evidence that the last time she was over-
hauledwes fourteen months before this disaster. It is testified to»
that srewes then carefully examined. It does not however ap-
pear that any of her planks were then renewed.

If you believe, from the evidence, that the springing of these
planks wes the cause of the sinking of the barge, and that by rea-
amn of the condition of these planks, or their fastenings, the barge
wss not seaworthy, the Defendants will not be discharged, because
of their having had the barge examined, and that such defects
were not discovered.

They had contracted that the vessel was seaworthy, and they
are bound by that contract. Nothing short of its complete per-
formrance will discharge them.

Inthe second place, it is said that this barge was not sufficiently
equipped with pumps.  If you are satisfied by the evidence that
dewes not furnished with the usual complement of pumps, the
oaners were in fault”~ but the owners were not bound to procure
aioie pumps than usually constitute, the proper equipment of a
vessel of this class engaged upon such a voyage.

In the third place, it is insisted that the vessel was not properly
ceckd  That an insufficient quantity of the iron was put in the
| dd; that too much of the load was on deck; and that by reason
0 such proportion of the iron being on deck, and the placing of

ayan the deck, and the inclosing of it with a tarpaulin, between

e ower deck and the hurricane deck, the barge was made top

eaw. And that this mode of loading, by reason of the peculiar

sruction of the barge, made her unable to withstand a storm
fm p ig ! would not have sunk her.

M ei such defects in loading, or in the building of the barge

tkl ° ' ISamMMm U y°u to determine from the evidence in

im B Il aPl"ying to it the rule of law, that the load of the vessel

6 onect in such manner as to provide for their safety in
Recourse of transportation.

S
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If you find, from the evidence, that the barge was inproperty
loaded for its safety in transportation, and that the sinking of te
barge was contributed to thereby, the Defendants cannot dsdarge
themselves, by proof that this barge was loaded as barges a&
usually loaded.

.For all other causes, as | have already stated, except catgs
of the seas, the carrier is liable. I unsafely or improperly lceckd
the carrier was in default. For that default, the carrier is regm
sible by well-settled rules of law. And the Defendants cannotly
proving that the barge was loaded as barges usually are, dstheice
themselves from liabilities put upon them by law.

Proof of a custom to load barges chiefly on deck is entitled
this effect, that its general adoption by persons engaged in te
carrying business, is evidence that for the safety of transportation
such method of loading is a proper and safe method of stowing te
loads, and the force of such evidence is not to be overcome ules
by clear proof that the loading was improper and unsafe. *

But proof of such custom will not conclude you from determin-
ing from all the evidence in the cause, whether in fact the kage
was properly loaded.

In considering this question, a vessel is to be considered &
properly loaded when her load is so stowed as to insure a s
transportation, and not with a view to recover the load in ae
the vessel is sunk. As was well said by counsel, the carrieris
bound to load so as to secure a safe voyage, and not a recovery
after a loss.

In the fourth place, it is insisted by the Plaintiffs that Deferc-
ants were guilty of negligence in starting out in the midst ofa
storm.

If that be so, and the storm, when they left New York, ves
such as to make navigation perilous, or. that appearances betokered
a storm, so that a prudent man would not have ventured out, uckr
those circumstances, it was negligent in the Captain to veniure
out.
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But it ought to appear, clearly, that the condition or.appear-
lae of the weather was such as to have deterred a prudent man
j Terturing out.

Ffth It is further insisted that there was negligence in the
(Cyain of the tow in not making a harbor with his whole tow, or
(innat putting this barge in harbor.

I Yo havwe heard the evidence as to possibility of making a
tafe harbor at that part of the river with the tow, or of putting
(this barge in a safe place.

I Ineednot repeat the evidence on this subject. It is only neces-
lary for e to say that-if the Captain, in the exercise of a sound
iiscretion, knowing the difficulty of making a landing and the
[cbrger of dropping the barge from the row, in good faith, pur-
lued the course he judged best for the safety of the whole
(owhe is no default because he might have ventured to make a
(landing which, probably, might have insured the safety of this
parce.

Itwes also insisted that there was negligence or want of ordi.
fiary care by the hands employed on the barge at the time of this'
(eoddat, and that by the exercise of negligence, after it was dis-
covered that the barge was sinking, a portion, at least, of the
plaintiffs iron might have been saved.

Astothe first branch of this insistment, it is» undoubtedly the
|uty of the carrier to have a sufficient complement of skillful

& on board, all the while, to guard against the possibility of
Qoackrts.

It appears, from the evidence, that the barge had on all the

ad complement of hands—that the watch was changed at the
|sual hour, and that the watch was made up according to the usual
pistam

if)when the Captain turned in, he had no reason to expect
pusual dangers, he was justified in adopting merely such precau-
R® as to watch, as ordinarily are considered sufficient to guard
Ropirgt accidents.  But if the vessel was laboring in a storm and
|hese hands neglected to try the pumps, as they were directed, as



frequently as was necessary to enable them constantly to knowthe
condition of the water in the hold, they were guilty of neglect:
and if such neglect contributed to produce the result, the defend-
ants cannot shelter themselves behind the exception in the hill of 1
lading, for the result, in that case, was not caused solely by the
violence of the elements.

As to the second branch of this insistment, that there was neg-
lect to remove the goods after the vessel was' in a sinking condi-
tion, the carrier, when the vessel is sunk by dangers of the ss,
is. not bound to recover the goods, but he is bound, even in suth
case, to the exercise of ordinary skill and prudence to prevent the
loss of the goods. You will remember the short interval thet
elapsed between the discovery of the condition of the barge ad
her sinking. The first duty of the Captain was to ascertain wht j
was the matter with the vessel and to endeavor to keep her upifre
could. The Captain appears to have done that, and it does mt
appear that after he finished his examination of the barge it wss
within his power to have removed any considerable part of the
cargo.

It is said that the Plaintiffs should have insured the iron. They
might have done so, and if they had the insurance would not heve
benefitted the Defendants, and their failure to insure is no ds
charge of the Defendants. The question of insurance is entirely
immaterial in this*case.

I have now gone over the whole of this case, and stated the
different issues raised by the evidence in the case, and the rules of
law applicable to each. '

One question remains to be considered—that is the question of
damages. It appears, from the evidence, that a portion of the
iron was saved and a portion was subsequently recovered. For
that the Defendants are answerable. Whether the Plaintiffs gl
be allowed to recover for the residue will depend on your finding
of the issues in the cause. For whatever portion they are allowed
to recover, its value should be assessed at $55 per ton, with interest
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iframthe 21st of February, 1865, until'the 27th day of February
rex, when judgment will be entered on your verdict.

And thereupon Defendants’ counsel requested the Justice to
dage the jury that it was not necessary for the Defendants to
[poea storm of such violence that no vessel could withstand its
[effeds but that it was only necessary to prove a storm of such
mMdee as would be sufficient to cause the destruction of a vessel
ressoreldly fit for the voyage, and thereupon the said Justice did

odae

Whereupon counsel for the Defendants excepted to so much of
[s@dcharge as stated:

I 1. Andtosomuch thereofas charges the jury thatthe Defendants

vee conmon carriers on the whole route of this employment,
fiomNewark to Saugerties.

Il. Andto so much thereof as relates to the burden of proof.
| HI. And to so much thereof as charges' the jury that by this

axrtract the Defendants became absolute insurers against all losses
|xcept such as were caused by the dangers of the sea, and that
gymust prove affirmatively that such loss was occasioned solely
ft e “dangers of the sea,” otherwise, being insurers, they are
fesporsible for the loss. - ,

i 11B | so much thereof as charges the jury that unless
f osfalls within the exception named in the bill of lading, the

;deants are !:ﬁlil even if wholly without fault.

: fAnd hereof as charges the jury that the spring-
L a Pank’ Under the circumstances stated in the charge
rKs ?Diesun'ption of unseaworthiness.
t0 S ,mUCh thereof as charges the jury that if the

L M reaSlu °f the condition 1 her planks or their fastenings,

* Andto so much thereof as charges the jury that if the
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lading of the barge contributed to the loss Defendants cannot &
charge themselves by proof that the barge was loaded as lags
usually are, and as to the effect of proof of custom.

And thereupon the Defendants’ counsel excepted to the darged
the Justice upon the several points thereof above stated, and ter
exceptions are hereby sealed accordingly.

DAYID A. DEPUE, Justice Sup.-Court.
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APPENDIX 1.

'LUCIUS TUCKEBMAN, WILLIAM MULLIGAN,
m JOSEPH TUCKEKMAN and DAVID W. WEISS,
" VS. y In Case
ITHE STEPHENS AND CONDIT TKANSPOETA-
TION COMPANY.

[ This cause came on to be tried at the Essex Circuit Court, before
fiis Honar, Mr. Justice Depue, and a Jury, upon the pleadings and
[issLe, which are as follows :

[In the Supreme Court 0f the State Of New Jersey, Of the tenth day
I _of February, eighteen hundred and sixty-six.

[Essex County, ss :

. ‘I'ne Stevens and Condit Transportation Company, the defendants
[in this suit, were sumoned to answer Lucius Tuckerman W:illiam
iMulligan David W. Weiss and Joseph Tuckerman, the plaintiffs
Itherein, of a plea of trespass on the case, upon promises and jthere-
upon the said plaintiffs, by their Attorneys, Parker & Keasbey, com-

Iplain *m

m (L Ciat, whereas, the said *defendants before and at the time of
the making of their said promises and undertaking, hereinafter men-
tioned, were, and thence hitherto have been and still are, common
mearners by water, of goods and chattels, for hire, from the citv of

H H I 1 c°uatN aforesaid> State of New Jersey, to the citv
lot NewYork and divers other places along the East River and Hud-

m[h@coumyfafior%mdof New York’ aforesaid, to wit, at Newark,

liitfliM S0. kein& such carriers, as aforesaid, the
|aid plamtiffb heretofore, to wit, on the eighteenth day of November

ghteen hundred and sixty-five, at Newark, in the county H

lia M w B M I said defendants, caused to be de-
mNewark defendants’.s° being such carriers, as aforesaid, at
MMJ aforesaid, certain goods and chattels, to wit,

na.nfoer two, Glendon pig iron of the said plain?
I'H H M H R if he Valueofone hundred dollarseachton,
ShesaidS B S H and safely and securely carried and conveyed by
Ith ntrAndants as such carriers, as aforesaid, from Newark in
[the Statelo/ n™ Y u 1° a place on the Hudson river, in
ItheStatp w af°resaid>and there, to wit, at Saugerties, in

defendants to thT f 7~ 1°- b®lafely and securely delivered by the said
mdgpttAn reward tn tLO Plaintififs ; and in eopmsidieration thereot;, and of
mthe plaings to li‘ r,5S defendants, an that behalf contracted by
mcarriers ?ild’ theN tbe said defendants, so being suc-
IC a?d t there”  wit, on. the day and year

=faithfully BF%%%‘& et @ p'lzaiﬁtiés glorgsaid, undertook, an
L
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;roods and chattels, and safely and securely cany the same from New-
rk in the county aforesaid, to Saugerties, m the State of New York,
aforesaid™ and there, at Saugerties, aforesaid, safely and securely to
deliver the same to the said plaintiffs aforesaid* ){ nTL
And although the said defendants, as such carriers, as aforesaid,
and there, as aforesaid, had and received the said goods and
Sotted for the purpose, yet, the said defendants, not regardmg their
duty as such camera, nor their said promise and undertaking so made
as aforesaid, but contriving andfraudulently intending to deceive and
W.are the said F_l|alntlff5 jn this behalf havF not takgn care of the s&%d
Injuie = sa nor gécurely carried or conveyed the
fam ffrom Newark, in the county aforesaid, to Saugerties in the State
of New York, aforesaid, nor have there, to wit, at Saugeities, afoie-
said safely or securely delivered the same do the said plaintiffs, but,
NfSrarv thereof, they, the said, defendants, being such carri-
ers as aforesaid, so carelessly and negligently behaved and conduct-
eUthemseRes, with respect to the said goods and chattels, that by
and through the mere carelessness, negligence, and impiopei conduct
and default of the'said defendants and their,servants, m this behalf
\ ««iria and chattels belneg] of the value aforesaid, became and
M W art"lorttc fth e said plaintiffs, to wit, at New-

“ And before and at the time of
the malrin”of their*promise and undertaking, in this count men-

o S Ca."f%hsngmasaﬁdfhgseiaﬁ%hﬁ’eﬁaﬁﬁggv,i?
Ata{e New York; and thereupon jthe said plaintiffs heretofore, t
on the eighteenth day of Novemll:)er, in the year one thousand

SmhnndredSand si _ﬁ?ﬁes’ta}] Newark, inthe H jM

BHMI

r speoral e “and request ot said detenugms,
fo)?esald,"a O/e andloadedM an(glj on%%ar(} o? Sa%'l vesse?, v%pcsh

°ad defendants then and there possessed, had and used as such

merchandise, to wit two hun-

ted tons of pi» Ron of great value, to wit, of the value of one hun-

dred dollars per ton, to be taken care of and safely and secure y ca
~ed”nd conveyed by the said defendants, in and on hoai*d said ves-
sel from Newark, aforesaid, to Saugerties, inthe State of New| >
t"he trf)ere safelg and securely delivered to and for the sahd Iallptlff(sJl

Infers K seas excepted; and m consideration thereof an

of certarn freight and reward to the said defendants m thatbehaifto
benadd they the said defendants, then and there undertook and

sii1ailinniB ai

said mentioned goods and merchandise to be carried and conveye
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and delivered as aforesaid, yet the said defendants, not regarding
their duty in that respect, nor their .said promise and undertakings,
but contriving and intending to deceive, injure and defraud the said
plairtiffs in that behalf, did not nor would take care of and safely and
securely carry and convey said last mentioned goods and merchan-
dise, so shipped in and on board said vessel, as aforesaid, from New-
ark, aforesaid, to Saugerties, aforesaid, and there safely and securely
deliver the same to or for the said plaintiffs, (although no danger-of
the seas prevented them from so doing,) but on the contrary thereof,
they, the said defendants, and their servants in that behalf, so care-
lessly and negllgently behaved and conducted themselves in that be-
helf, that by and through the mere carelessness, negligence and im-
E&q&er conduct of said defendants, their mariners and servants in that

f, the said last mentioned goods and merchandise, being of suck
vale as aforesaid, became and were and still are wholly lost to said
plaintiffs, to wit, at Newark, in the county aforesaid.

And whereas, also heretofore, to wit, on the eighteenth day of No-
vember, eighteen hundred and sixty-five, at Newark, in tlm county
aforesaid, In consideration that the said defendants, at their instance
and request, then had the care and custody of divers other goods
and chattels of the said plaintiffs, to wit, goods and chattels of the
like number quantity, quallt?]/, description and value as those in the
said first count mentioned, they, the said defendants, undertook, and
then and there faithfully promised the said plaintiffs, to take due and
proper care thereof, whilst they, the said defendants, so had the
care and custody of the same; yet the said defendants not regarding
their said promise and undertaking, but contriving and intending to
injure and defraud the said plaintiffs in this behalf, whilst the'said
defendants had the care and custody of the said goods and chattels,
took solittle and such bad and improper care thereof, that the same
afterwards, to wit, on the day and year aforesaid, became and were,
and still are wholly lostto the said plaintiffs, to wft, at Newark, in the
county aforesaid.

And whereas, the said defendants, heretofore, to wit, on the eigh-
teenth day of November, eighteen hundred and sixty-five, at Newark,
inthe county of Essex, were indebted to the said plaintiffs in the
sumof twenty thousand dollars on an account stated between them,
and being so indebted, the said defendants, in consideration thereof,
then and there promised the plaintiffs to pay them the said several
surrs of money, on request.

Yet the said defendants have disregarded their said several pro-
mises, and have not paid the said several sums of money, nor any of
them, nor any part thereof, although often requested so to do, but to
dosohave hitherto wholly refused, and still do refuse, to wit, atNew-
aik, inthe county aforesaid.
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To the damage of the said plaintiffs, twenty thousand dollars, ad
therefore they bring their suit, &c .

Parker & Keasbey, Atty’sof Plaintiffs.

And the said defendants, The Stephens and Condit Transportation
Company, by Thomas N. McCarter, their Attorney, come and deferd
the wrong and injury, when, &c., and say they did not undertake or
promise in any manner or form as the said plaintiffs have above there-
of complained against them. And of this they put themselves upm
the country. Thomas N. McCarter, Att'y of Defts.

And the plaintiffs do the like.

Parker & Keasbey, Atty’s of Plaintiffs.

I, Charles P. Smith, Clerk of the Supreme Court of the State of
New Jersey, do hereby certify that the foregoing is a true transcript
of the declaration and pleadings in the above cause, now on fileinray

office.

,—1-\ In testimony whereof, | have hereunto set my hand ad
Ji. s Paffixed my seal of said Court, at Trenton, this fourth dayof
*l——\"October, A. D. 1866.

Charles P. Smith, Clerk.



Gontxt TizmnspOktation co..s -Agents for Wat S. Trs-
dile, on board the Barge called the Charles Mato, where-

ofM(_:Keon is Master for this voyage, now lying at the
Port of Newark, and bound for Saugerties, N.Y. To say:

TWO HUNDRED TONS OF No.2 GLENDON PIG IRON

A

being marked and numbered as in the margin, and are to
be delivered in like order and condition at the port of Sau- 3
gerties, (the dangers of the seas only excepted) unto Tuck- 9
erman, Mulligan & Co,, ortheir assigns, he or they paying ;
freight for the said Pig Iron, one 50-100 dollars per ton of ©
2240 Ibs., without primage or average accustomed. A

In Witness Whereof, the Master or Purser of said vessel hath
affirmed to four Bills of Lading, all of this tenor and date,
one of which being accomplished, the others to stand void.

Dated in Newark the eighteenth day of November, 1865.

MILES McKEON.

Bin;mh hTsSTByCOIiTTyTT & CO’S

Line of

Steamboats and Barges

betAveen

New York and Newark. u. S

Stamp.

Towing by Steamer J amaica, .

leaving

Foot of Dey-st., New York, at 4 p. m.

“  Centre st., Newark, at 9 a. m.

60 tons per boat Somerset,

60 “ “ Mary Ann,
50 “ Mary Allin,
30 “ S.Edy,

200 Tons of Glendon Pig Iron,

No. 63.
No. 6o0.
No. 61.
No. 105.

To Tuckerman, Mulligan & Co.,

Saugerties, N. Y.
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APPENDIX III.
New York, Nov. § 18%

Messrs. Stephens, Condit & Co., Newark :

Gents — € have bought from Messrs. W. S Tisdale &,
two hundred tons of No. 2 foundry Glendon pig iron, now on yar
dock, at Newark. The iron is bought deliverable free onboard, ad
is to be weighed. "Wl you engage vessels and ship it to the Uster
Iron Works, Saugerties, at once. We presume the freight cn ke
engaged at about $1 per ton. Messrs Tisdale & Co. will' send yau

the order to deliver it to us, by this mail.
Yours Truly,
Tuckerman, Mulligan &(D

APPENDIX Y.
New York, Nov. 13 18h
Messrs. Stephens, Condit & Co., Newark: o H.JHR
Gents We wrote you last week about yhipmng 200 tors @
Glendon No. 2, foundry pig iron to us, at the Ulster Iron Wiis,
Saugerties. We do not hear from you. s it being shipped.
Yours Truly

Tuckerman, Mulligan & Co.

APPENDIX Y. (Telegram)
New York, Sept. 20, 18%
Tuckerman, Mulligan & Co.Cannot get ironfreightto

gerties less than one dollar and fifty cents Ape'ra\'tog . nbﬂpt
. . OSmalley, X

APPENDIX YI.
SERTIFICATE oF THE STEPHENS & CO_NDIT TRANSPORTATION . J
In. pursuance of an act of the Legislature oft e desrite

ey, entitled “ An Act to authorize the establishment at® P,
he duties of companies for manufacturing and otheiJ* X r«
woved March 2, 1849, and a supplement thereto iLn
.852. The persons whose names are hereto subscribed 1 -J1
he nineteenth day of February, m the je*ofom Loid one| B J
ight hundred sixty-two, m the city of » e™ k’ followingor-
%%ex, gtate ofa IP\?ew rsey, enter into and make the |ot,ovwn |
tie gb

ificate, that is to se%y— .

Be it known unto all men by these presents"tbat
cribers, do hereby certify, under our hands and seals, m *
>n the day of the date hereof associated ours  wpinafter ii"1
or the purpose of conducting and carrying on un(jer td
)usiness of transportion within the State of New J
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T » An %ze ‘the establish-
ISWeof X m B M M m egislature of the
provisions and of companies for manufacturing and
117 “ta
b TR Sha T T e Shortation Edmb n  BERANA”

fTheplaceH jthebusinessHEg~“ “S ty rfE ~ td State of

carried onism the city of Newark, m tne ;a fnrmed are
[New Jersey, and the objects for which 1 P *L ,erg UpOn
[tre transportation of goods, wares, merchand s P , ?urctiase
Land water,to purchase

oorstrut or lease such land and wharves, ounu . hpnpr.

, horseswagors, carriages'or otto proper y arjgy ~  transpm._
E n to'the S°£extent practicable. Thir

capital stock of this company shall be-one hundre shall be
Endthe amount with which this company wi com _, , nmount
the sum of one hundred thousand dollars, and that tbel b°:h§fp'rt? n
i)f capital stock aforesaid shall be divided, is and a, further
land shares of one hundred dollars each. Fourth— is Xfthe eitv
aartified in pursuance ofthe said act, that John H. Step en , y
ENewark, in the county of Essex and State of New Jerse A
Lids shares of the sai cap}ll’cal stock
Ef the company, &c., &c., &e., which said respective sums make

End constitute all the amount—one thousand shaies a , My
Be hundred thousand dollars. Fifth—This company s a .

rized, commence on and from the first day of Apri»irL.  Jn,
ne thousand eight hundred and sixty-two, and shall continue unto

pel shell cease and determine upon the first day of Apu, J
ef\lar Lord one thousand eight hundred and n
tness our hands and seals the said nineteenth dayM B M M i

“the year of our Lord one thousand eight hundred and sixty-two.
Signed, sealed and delivered in my. presence.

'John Stephens, [I.s.]
C. Harrison Condit, ex [I. s.]
C. Harrison Condit, [I.s.]
[copy.] o Joseph Harrison, [I.s.]
James L. Hibbler, [1.s] *
Jacob L. Lawrence, [b. S/j
AFreeman A. Camp, [I. s.]
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APPENDIX VII.
NAVIGATION OPENED.

Office of the Stephens & Contdit T ransportion Company, )
Newark, February 27th, 18%. |

The freight and tow boats of this Company have resumed their
reﬁular trlé)s between this city and New York, leaving Centre strest
wharf and Commercial dock at 9 A. M. and pier 20 North Rier,
foot of Dey street, at 4 P. M, daily (Sundays excepted). &%
and other vessels furnished at short notice to any point in the
and North Rivers, on reasonable terms.

For freight or towing, enquire at this office, or of the in
New York.- A. A. SMALLEY, Superintendent.

N. J. ERRORS AND APPEALS.

Stephens & Condit Trans. Co. vs. Ltjcius T uckerman, et as.
In Error—Assignment of Errors.

The said The Stephens & Condit Transportation Company,
plaintiffs in error, by N. Rerry, Jr., their Attorney, come ad
say, that in the record and proceedings aforesaid, there is mani-
fest error; and the said plaintiffs hereby assign the following
causes of Error:

1. That the said Justice refused, after the plaintiff had first
rested his case, to grant the defendant’s motion to nonsuit the
plaintiff, and thereby erred.

2. That the said Justice erred in so much of said charge &
stated that the correspondence between the parties which led to
the bill of lading was a matter of no importance.

3. That the said Justice erred in charging that the defend-
antstwere common carriers along the whole route of this enploy-
ment.

4. That the said Justice erred in charging that the defend-
ants, by this contract, became absolute insurers against all losss
except such as were causedby the “ dangers of the sea.”

5. That the said Justice erred in all of said charges relating
to the burden of proof.

6. That the said Justice erred in charging the jury that when
deciding upon the severity of the storm in question the true test
was, “was it a storm of irresistable force ancf overwhelming
power.”
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17 That the said Justice erred in charging that the springing
if aplank under the cwcumstances ralsed a presumptlon of un-
[eanorthiness. A v A
m8. That the said Justice erred in charglng that proof of care
nexamining and overhauling the barge will not excuse if she
ak by reason of the condition of her planks or their fastenings.
|9. That the said Justice erred in charging that neither proof
lf customnor usage will excuse if the loading of the barge con-
tribuied to the loss.
ml0 And, also, that there is manifest error in this, that the de-
daation aforesaid and the matters therein contained are not
effidert in law for the said Lucius Tuckerman, et als., the plain-
s tohave or maintain their aforesaid action thereof against the
ad defendants.
mAd also there is error in this, that the judgment aforesaid
ps given for the defendants in error and against the plaintiffs
nerror; whereas, by the law of the land said judgment ought
tohave been given for and not against the said plaintiffs in error.
| And the plaintiffs in error pray that the judgment aforesaid,
farthe errors aforesaid, and for other errors in said record and
ings, may be reversed, annulled and altogether holden for
taught, and that they m % be restored to all things which they
rae lost by occasion of the said judgment.

< . hT. PERRY, Jb.,
Attorney for Plaintiffs in. Error.






