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New J ersey S upreme Court,
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Lucius Tuckerm an, W illia m  M ulligan, ~] —-----—-

Jos. Tuckerman and D a v id  W . W eiss .
■VS' y In Cam.

The Stephens & C ondit Tansporta- 

tion Company.

On the F ourteen th  day o f  J anuary, 1868, the above cause cam e 
on for trial b efore th e  H onorable D a v id  A . D ep u e , one o f  the A s .  
sodate Ju stices o f  th e  said  C ourt, at the C ircuit C ourt held  at 
Newark, in  and for th e  sa id  C ounty o f  E ssex , upon th e  p lead in gs, 
.{pro ut the sam e) ; w hereupon a J u ry  w as em panelled  for the tria l 
thereof, land th e  said  p laintiffs, b y  their  counsel, h av in g  opened their  
case to the Ju ry , called  and exam ined  as a w itn ess in  th e  said  cause, 
in support o f  th e  issue on their  part.

David W. Weiss, who, being duly sworn, testified as follows 
I live in Jersey City—I am one of the firm of Tuckerman, Mulligan & 
Co., and one of the plaintiffs in this suit. Joseph Tuckerman, 
Lucius Tuckerman, William Mulligan and myself, in 1865, were mem­
bers of that firm—the business of that firm is, manufacturers of iron 
at Saugerties, Hew York, having an office in Hew York City. In 
November, 1865, we were the owners of pig iron, 200 tons ofGlendon 
Foundry Ho. 2. When we bought it, it was lying at the dock of the 
Stephens & Condit Transportation Company, Hewark. I engaged 
that Company to ship it for us to Saugerties. When we bought that 
iron it was the 8th of Hovember, 1865— we wrote to Condit & Co. 
that we had bought it from W. S. Tisdale & Co.

And being interrogated by the Court, says :-W e wrote them the 
letter now produced.

And being further examined, says The one now produced is the 
original letter.

(Plaintiff’s counsel read letter, pro ut the same.)
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And w itness further said  T hen  w e d id  n ot g e t  'an answ er, and 
w e w rote th is le tter on the 13th.

(P lain tiifs’ counsel read le tter o f  13th N ovem ber, pro ut the. same.)

T hen  w e g o t  a telegram  sta tin g  th at it  cou ld  not be sh ipped  at $1, 
but at $1.50. T here is a copy o f  th e  telegram  there— there is  no date 
to  the telegram , but w e received  it  on the 13th o f  N ovem ber. It 
said , “ W e,can n ot g e t  iron fre igh ted  to  Saugerties less than $1.50 
per ton, shall w e g iv e  i t ? ” T he telegram  is sign ed  “ A. Smalley, 
Superintendent.

And being interrogated by the Court, says :—I believe we got the 
telegram on the 13th of November.

A n d  b ein g  further exam ined , says —In answ er to  th at telegram  
w e telegraphed, “ p ay  $1.50 fre ight to  S augerties.” T h e n ex t we 
k n ew  w as, w e  received  b y  m ail w ith ou t any other w ritin g  the b ill of 
lad ing. T hat w as on or about the 19th o f  N ovem ber— 18th or 19th. 
I do n ot know  the day o f  the w eek  on w hich  w e received  it. I can­
not rem em ber the day o f  the w eek. I say 18th  or 19th because the 
bill o f  lad in g  is dated  18th or 19th and probably it  cam e a day after. 
T his is the b ill o f  lad in g— (plaintiff read b ill o f  lad in g  d ated  18th 
N ovem ber, 1865, prout the sam e.) W h en  w e received  the b ill of 
lad ing  w e on ly  knew  that the barge w as in  N e w  Y ork , from  what 
th^t paper to ld  us. T here w as on ly  that advice. B ill  o f  lad in g  was 
enclosed  in  an envelope. W e  d id  not k now  from  w here and when 
the barge w as to  start. W e  never g o t  the iron. N o  part of i t  either. 
M r. Sm alley  inform ed us that the the barge had sunk. T h at w as, I 
should  think, either the 22nd or 23d o f  N ovem ber, or m ay be the 21st. 

,, A n d  b ein g  interrogated  b y  the Court, says O f N ovem ber.
And b ein g  further exam ined, says :— It w as at N e w  . York where 

Mr. Sm alley  inform ed us. T he value o f  the iron w as, w hat w e  agreed  
to p ay  for it  at Saugerties, $56.50 per ton— $55 for the iron and $1.50 
for frieght. On the 24th  o f  N ovem ber w e  paid  T isdale & Co. W e  
paid  $11,000 at the rate of $55 per ton. T he fre igh t w e  never paid 
at all, because w e  never g o t  the iron at all.

And being cross-examined, witness says :—we have no other means 
of knowing when we received the bill of lading, but by its date. Mr. 
Smalley said the Barge had sunk. I asked him the reason. He said the 
barge spr ung a leak, or spr ung a plank and sunk. He said he was going 
to take up the Barge and iron if he could. I don’t know that he said 
any more. He said he would let us know what he did, but he never
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[did. Well, I suppose I mentioned that we might have saved him be 
Insuring it. X did not mean save the iron, I mean Mr. Smalley. I 
don’t recollect anything particularly else said. Yes ; he said it was' 
L good barge. Nothing that I can remember else was said. He did 
pot say how it came to spring a plank. He mentioned that it was a 
[stormy night, but he did not say that was the reason—it was merely 
la cursory remark that it was a stormy night, or something like that. 
[How he brought it in I cannot say. I did understand him to mean 
[that the barge sprung a plank because of the stormy night. He did 
not say how the plank was sprung. He said it was a stormy night 
I did not take that to be the reason. I suppose he intended that as 
one of the reasons, that hementioned it. He said it was a very stormy 
night. He said nothing about the springing of the plauk. I just men. 
[turned to Mr. Smalley that we might have insured it, and saved him 
[because we told Mr. Smalley decidedly then that we should hold him 
[liable for it. I did not say that we intended to have insured it but 
[forgotit. I suppose we might have done it. I did not say we intended, 
because we did not intend to.
[ And being re-examined, witness says :—-We told Smalley that we 
[should look to him for the iron. He said that he did not know whether 
be would be liable or not. Something to that effect.
[ And being re-cross-examined, said:—The Captain of the Barge was 
[with Smalley in New York—Mr Tuckerman was there too.
[ And Plantiffs also c a l le d ' Andrew A. Smalley, w ho b ein g  duly  
sworn, says:— On the 27th o f  F ebruary  1865 I  w as Superintendent 

[of this Company. I  presum e I  caused  th e  advertisem ent n ow  pro. 
Iduced to be advertised  in  the papers o f  th is  city,. O ne or other of 
[them.

And being cross-examined, witness says:
(Defendants5 counsel here asked the witness “ what was the business 

[of the defendants at the time of that advertisement?” to which 
| plaintiffs’ counsel objected; and the Court over-ruled it oh the ground 
[that it was not a cross-examination. The defendants’ counsel prayed 
[exception, which was granted.

Defendants’ counsel further asked the witness “ Did the Company 
[have any regular line of boats except between Newark and New 
I York?” This question was objected to and oyer-ruled for the same 
I reason, and exception prayed and granted.)
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The meaning of the last clause of the advertisement “ Barges'and 
other Vessels furnished at short notice to any point in the North or 
East Rivers on reasonable terms,” is with reference to furnishing 
Barges or Vessels in the city of New York or Brooklyn in the 
N onh or East river—whenever there are convenient docks to get to.

(Plaintiffs’ counsel withdrew their objections to the questions over 
ruled.)

And being further cross-examined, witness says:—At the time of 
the advertisement the business of the Company was transporting 
between Newark and New York. They had no regular line of boats 
except between Newark and New York except, that they did one 
summer run a boat between New York and New Brunswick;

And being interrogated by the Court, says I think summer of 
1865 or 1866— 1 think 1865.

And being re-examined, sa'ys :—It stopped at Amboy.
And being further cross-examined, says :—That was the . Magenta. 

The Company had no regular line between Newark and Saugerties 
in .November 1865— or at any time while I was Superintendent. The 
Company occasionally took jobs for transportation other than on 
usual line as in this case. The outside business had no established ‘ 
rates—they were regulated by special contracts. Except between 
Newark and New York we had no regular rates.

And plaintiffs’ counsel read the advertisement, pro ut the same.
And being re-examined, the witness said:—It is exactly what I 

meant that the latter clause of the advertisement “ Barges and other 
vessels furnished at short notice, to any point, &c.,” are points ad­
jacent to New York,. That was. the only job I know of to Saugerties 
during the term of my superintendence—I do not now recollect of 
any before my superintendence, to Saugerties. The Transportation 
Company . had three side-wheel steamboats, one propeller and two 
barges at that time. The side-wheel steamboat “Thomas P. Way,” 
made a regular trip between Newark and New York—so did the 
Jamaica the passenger steamboats sometimes made excursions, they 
took Barges along sometime. The “Mayo” is not a passenger boat. 
The “Magenta” and “Thomas P. Way” plied between Newark and' 
New York. The barges did not run regular hours—-they were do* 
tained in Brooklyn, North river, New York side;- Both barges run 
regularly. This barge which ran up the river very ¡seldom went 
outside.
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The P la in tiffs’ C ounsel offered th e  certificate o f  th e  Incorporation  
of the Com pany in  e v i d e n c e , ut, th e  sam e after w h ich  th e y  rested  

their case»: • f  1 ,* *

The Defendant’s Counsel moved the Court to non-suit ' the plain­
tiffs, but the motion was refused, and exception was prayed, andhïs » 
exception is hereby sealed accordingly.

DAVID A. DEPUE,
Jus. Sup. Court.

W hereupon1 D efen dan ts opened  their  defence, and re-called  and ex ­
amined ‘as a witness, Andrew A  Smalley, w h o further says  

I was Superintendent for th e  defendants from  1864 to  1866— tw o  
years. T he Ir o n w a s  con sign ed  to  us b y  th e  G lendon Iron  C om pany  
of P ennsylvania, and b y  them  so ld  to  T isd a le  & C o., N e w  Y o r k .: 
W h ile  in  N e w  Y ork , b y  T isd a le  &  C o. I  understand  it  w as  
sold to Tuekerm an, M u lligan  and C o.— I t  w as prior to  N ovem b er, 
1865, but T cannot say  w h eth er th a t year or th e  year before i t  had  
been- received  a t our D o ck  ; w e  h eld  i t  on  storage for T isd a le  & Co. 
We w ere inform ed b y  Tuekerm an & C om pany o f  th e  purchase o f  
200 tons o f  Iron  from  T isda le  & C o., and requ estin g  to  h ave it  ship-' 
ed to Saugerties, and m en tion ed  th a t i t  w ou ld  *be taken  for $1 a ton . 
This is on the 8th  o f  N ovem b er. I  endeavored  to  g e t  vesse ls  to  ta k e  th é  c 
Iron at the price. I t  w as a v ery  b u sy  season, and vesse ls  w ou ld  h o t : 
do it ; I  inquired  a t N e w  Y ork  and N ew ark . A fter  rece ived  a second  
letter from  Tuekerm an & C o. ' I  sen t w ord  th at it  cou ld  n ot b e d o n e  
for less than 1 1 a 1-2 a to n  one captain  had  estim ated  th at h é  w ou ld  
do it for $PT-2 per ton.' N o t  find ing  one v esse l th a t w ou ld  ta k é fh e -  
whole I concluded  to  sh ip  it  on m y  ow n  barge. W e  sh ipped  it  On th è  -  
Barge “  M ayo.” W e  rece ived  in form ation  from  T isd a le  &  C o. that- 
they had so ld  i t  to  T uekerm an &  Co. T here is  d ispateh  here and - 
lettef t o o |  th e  d ispatch  is  d ated  N ovem b er 9th.

And b e in g  in terrogated  b y  th e  C ourt, says :— T h e d isp a tch  ' 
dated N ovem ber 9th, is  a  te legram  b y  T isd a le  & Co., d irectin g  u s ':u 
to w eigh  o u t 200 ton s o f  Iron  to  T uekerm an & Co., and then"w rites  
us a letter of th e  22d  o f  N ovem b er.

And b ein g  further exam ined  Says I tr ied  to  m ake arrangements"  
to get the fre igh t at $1. T h at b ill o f  la d in g  w as th e  ord inary b ill o f  
lading-issued in  such  e a se s . ■ I k n ow  o f  no regu lar carriers1 b etw een  A 
Newark and S augerties. T here are none ; th ere w ere  none I  k n ew  «
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o f  at th e  tim e. I f  I  had obtained i t  there w as no regular lin e  to  
Saugerties. I f  I  had  m ade arrangem ents i t  m ust h ave b een  on special 
contract. W e  h ave sh ipped large am ounts o f  Iron  for different 
parties. W e  should  have m ade contract o f  th at character. I t  w as 
p rec ise ly  th e  sam e co n tra c tu s  i f  m ade for th ird  party . I  don’t know  
o f  our ow n  v esse l ever tak in g  Iron to  S augerties. W e  h ave shipped  
i t  on different vessels , b u t not our ow n. N o t  b e in g  ab le to  find a 
v esse l w e  su b stitu ted  our ow n. I  w as th e  ow ner o f  th e  “  M ayo ” 
from  1859 to  1862.

I  b ou gh t her in  1859 o f  Mr. C hristie w ho represented  Joh n son ’s line  
o f  T ransportation  in  N e w  Y ork . I  b ou gh t her the sam e-tim e th at I  
b ou gh t the steam boat Jam aica. In  1862 I  so ld  her to  the Stephens  
& C ondit T ransportation  Com pany. In  N ovem b er 1865 she had  been  
th e  year previous th orou gh ly  overhau led  and p u t in  com plete  
order. I t  w as either in  1863 or 1864— I  w ou ld  n ot be p ositive  about 
that. I t  w as done b y  the Stephens. & C ondit T ransportation  Com ­
pany. I  th ink  Mr. R ichards done th e  w ork— I  th ink  he did  the w hole  
o f  it . Mr. R ichards is  a sh ipbuilder in  th is  city . I  d id  n ot at the  
tim e notice the load in g  o f  th is b arge— I  saw  her after she arrived  in  
N e w  Y ork . She le ft  here on M onday m orn ing and I  saw  her 
M onday even ing. ? I  think; i t  w as M onday the 20th o f  N ovem b er as 
she w as lying' near the foot o f  D e y  street, c ity  o f  N e w  Y ork  w here the  
b oats landed. I  look ed  a t her w ith  the v ie w  o f  seein g  the condition  
she w as in . I  n oticed  she w as n o t load ed  as h eavy  as w e  had  loaded  
her— her capacity  w as to  carry 25 to  80 tons over w h at she w a  
load ed 'w ith . She w as load ed  w ith  200 tons o f  P ig  Iron and 13 to n s 
o f  sa lt hay, p laced  over her m ain deck. H er load  w as stow ed . I  
don’t  k n ow  w h at portion  in  the h old  and w hat on deck . I  saw  Iron  
on deck  a fter she w as loaded . I  d id  not see the load in g  o f  the Iron. 
S he w as trim  in  th e  w ater— as nearly  so as you  can g e t  a vesse l o f  
th a t  class— as n early  so as possib le. She d id  not seem  m uch out o f  
tr im  or I  should  have n oticed  it. She w en t up that n igh t. E v ery th in g  
w a s p erfectly  satisfactory to  m e. H o o k ed  h ow  she w as load ed  as w as 
m y  custom . She has carried as h igh  as 250— frequently 240 tons. I  
h a v e  been  en gaged  in  th e  transportation  business b etw een  N ew a rk  
and  N e w  Y ork  som ew h ere ab ou t 10 y ea rs; it  is  9 years sin ce I  
b o u g h t Joh nson ’s line.

A n d  in terrogated  b y  the C ourt, s a y s :— I  have been  engaged in  the  
transportation  business about 9 years.
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And being further examined, says:—I resigned business as Super 
intendent in February 1866, and sold out my whole interest soon after# 
During the time I was occupied with the transportation business 
between Newark and New York 1 became acquainted with the man­
ner of loading iron on barges. I had the management of loading a 
good many thousands of tons for many years. It was invariably 
loaded on deck. Barges are built full ; they are built of beams and 
timbers for that purpose—to carry on main deck. Sometimes a por­
tion of the cargo was put in the hold but not generally on barges of 
that class. I have seen a great deal of Iron loaded—have shipped 
large amounts of Iron for these parties and other parties ; shipped it 
as agents for the owners—as Forwarders. I gave my personal atten­
tion to this barge after it became the property of the Company. I 
was there almost daily during the time she was overhauled. I con­
sidered her a first-class Barge in every respect, both as to model and 
as to strength. We had, prior to this last overhauling she had» 
bad the guards, extending out thus, taken out, to be more steady 
All vessels are inclined to crankness built as she was.; I mean by crank1" 
ness, inclined to roll over. Taking off her guards had the effect of 
making her more steady, and stand up better. If new timbers were 
required they were put in. She was thoroughly overhauled to make 
her entirely secure—we spared neither pains nor expense in doing , it. 
I learnt that the Iron sunk up the river. As I understood it. I saw 
Tuckerman & Co., after the loss. I think I heard of the loss on Tues­
day night sometime; on Tuesday at any rate.

And being interrogated by the Court, says:—On Tuesday the 21st.
And being further examined, says:—Early next morning I went to 

New York and called on Tuckerman, Mulligan & Co., and, notified 
them that the Barge was lost—with all on board. I think I called 
twice the same morning. I saw Mr. Tuckerman one time and this 
gentleman, Mr. Weiss one time. The captain of the vessel’was with 
me once. Miles. McKeon. I enquired whether they had insured the 
Iron or not. I told them I had sent the bill of lading on Saturday 
evening, and in time to get it insured. Mr. Weiss said they intended 
to get it insured but had neglected it. He asked me what was the 
character of the vessel and who . she belonged to. He made several 
inquiries about her. I told him she was a first-rate vessel and that'we 
Were the owners of her. That is about the end of it. I have no recol­
lection of anything being said about holding us responsible. I think
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M r. Tuckerm an said?on that: d ay  th a t k e .h a d b e e n  tak in g  advice and 
sa id  w e  w ere liab le . I  to ld  h im  she had  been  lo st in  a galen  as I  had 
;heard  from  t h e , captain. I  have know n >Miles M cK eon  nearly the 
w h ole  tim e I  have been  in  business. H e  has b een  a boatm an. Master 
o f  b oat m ost o f  the tim e. I con sid er , h im  one o f  the m o st couipeteiij 
m en w e  had. W e  gave h im  one o f  our b est vesse lsd o  run. That, war 
our u sual custom .

A n d  b e in g  cross-exam ined b y  P la in tiffs’;eo u n se l,w itn esssa y s;~  
T h e M ayo w as not a n ew  vesse l. I  don’t  k n ow  her age. J h a v e  no 
reco llection  about her age^—w heth er b u ilt  in  1842. H er  papers will 
sh o w  t h a t ; the C ustom  H ou se certificate* or reg ister  ¡will.show that, 
I  to o k  ou t certificate there. I  th ink  probably  I  there m ade represen­
ta tio n s  o f  w hat her age  w as ; w hatever  th e  papers sh ow  ¡undoubted­
ly  w as r i g h t ; w h atever representation  the papers sh ow  w a s  correct, 
so  far as I  had  k n ow led ge . I  don’t  k now  th a t sh e  w as b u ilt for 
sp ecia l purposes. She w as n o t b u ilt for canal purposes on Iiaritan 
canal. She w as b u ilt for th e  N o rth  river, and u sed  in  the. N o r th  river, 
She w as b u ilt a t N e w  B altim ore, up th e  N o r th  river. I  have 
heard th at she w as sunk once before. I  don’t  k n ow  th a t , o f my 
ow n k now ledge. I  th ink  she w as repaired  d uring  th a t • year X sold 
her ; during th e  season som etim e ; n ot im m ediate ly  after I  sold  her, 
I  th ink  she cam e in to  th e  C om pany January or F eb ru ary , 1862. I 
m ean during th e  n a v ig a tin g  season, from  th e  tim e o f  opening to 
closing. P rev iou s to  b ein g  repaired in  1862 she w as overhauled the 
first year I  b ou gh t her— after b u y in g  her o f  M r. Joh n son , in  1859. 
I  th ink  she w as taken  ou t on  D ry  dock  from  th e  tim e she w as first 

|  repaired  after sold , to  the tim e o f  the a c c id e n t; th e  sh ip  builder can 
te ll  b etter about th at than  I  can. She . w as b u sy  u n less {undergoing 
repairs. She w as g en era lly  b usy . H e r  guards w ere taken  oft' the 
season fo llow in g  that on w h ich  I  so ld  her to  th e  S tephens and Con- 
d it Transportation  C om pany. I  th in k , w e  w ere n o t ex p ec tin g  to re­
pair her again  at the tim e she w as taken  ou t. I t  w as a t  th e  close of 
th e  season, and w e  considered  her in  g o o d  order and no occasion for 
repairs. I  have no reco llection  o f  M r. ■ R ich ard s b e in g  asked  how 
soon  h e cou ld  have her on  th e  dock. W e  som etim es had  them  out on 
th e  dock  as a m atter o f  safety , w ith o u t k n o w in g  th a t th e y  w anted  re­
pairs. W h en  w e  sh ipped Iron, so  much"as I  saw , i t  has been  gen­
era lly  sh ipped  on barges. W e  sh ipped  Iron  to  T ro y  and Albany, 
cannot nam e w h at b arges. I  don’t  reco llect sen d in g  any on 
th is  barge. I  h ave no reco llection  sen d in g  any on ly  th is  load . They
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were loaded on deck. It depends on the structure and character . of 
the vessel, if Iron is as secure on deck, as in the hold. I should think 
occasions might arise when it would he better to load her in the 
hold; notwithstanding; we generally load on the deck. This 
Barge was raised with some Iron in her. I don’t know whether we
should have secured more Iron if it had been loaded in the hold. 
We might and might not have got more. Her deck had 
gone ; the Iron did not all go out. I suppose one reason that it is 
loaded on deck is, it is easier to handle. I do not think that either 
ourselves or anybody would load it on the deck if it was not con­
sidered safe ; It is undoubtedly more convenient to handle when 
loaded on the deck. I cannot tell what reasons Captains have for 
doing it. I think it is more convenient to load on deck than in the 
hold; my idea is that it is ordinarily equally as safe. I may have 
directed Barges to be loaded differently to what this was loaded but 
not perhaps for the reason that it . was safei. Sometimes it is le- 
quired to have the load stowed away in the hold. It depends on the 
character of the freight; I have no recollection of giving instruc­
tions to have her loaded in the hold.

We have carried 240 tons of Sulphur upon this Barge. Sulphur is 
of the substance of flour. It is carried in bulk. The usual plan 
is the hatches are opened and it is wheeled on her, and it runs down 
as it might, by the hatches being open. We carried it in the hold, ho 

| far as it would run down, without brushing and shovelling away in 
| the hold ; there would be a considerable portion run down ; the 
I hatches are opened ; one-quarter or one-third of the load would run 

into the hold. She went to some point in the East river and got it 
and brought it to Newark. She was loaded from a ship and it was 
thrown down, and the hatches wereYpen to catch it. She was loaded 
in the hold when loaded with coal ; about the same proportion 

I would run in the hold as when loaded with sulphur. When we 
| carried 240 tons, we were compelled to open the hatches when loaded 
I with coal and sulphur. Of that 25 or 30 tons might be got into 

each hatch. She had not capacity to carry so much, except some of 
it was in the hold. She usually brought coal from New York here. 
It was coal of the Gas Light Company, Brooklyn, and brought here 
to the Gas Works. We never sent her with coal from here anywhere, 

j I don’t think we have sent her with coal up the North River any­
where. We sometimes sent our own Barges up the North River for

B
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coal. T his B arg e  w as loaded w ith  hay  as w ell as iron . T h e  hay  was 
stow ed  on th e  top  o f the  iron. She h ad  a  h u rricane  d eck  - and  the 
hay  betw een  decks. T he hay  w as in  bales. I t  w as p ro tec ted  from 
th e  w ea ther b y  canvass runn ing  all ro u n d  h er front up p er deck down 
to  h e r  ra ilin g  ; canvass curta ins. I  have no recollection  abou t direc­
tions g iven  [respec ting  th e  h e ig h t o f th e  com bs round  th e  hatches 
w hen she w as repaired . I  le a rn t she w as loaded  w hen I  [cam e from 
N ew  Y ork . I  d id  n o t see th e  Iro n  upon  her. I  hea rd  she w as loaded. 
I  th in k  th a t  w as th e  20th o f N ovem ber. T he te leg ram  was on 
N ovem ber 13th. I t  said pay  $1,50 per ton  fre igh t. T h a t w as just'one 
w eek from [receipt o f te leg ram  to  h er being  loaded. I  could  no t get 
th e  vessel is th e  reason I  d id  n o t send it. We w an ted  to  g e t another 
vessel and  d id  n o t w an t to  send i t  a t  all in  our own. We 
w ere in stru c ted  [b y  them  to  tak e  up  a vessel ; I  th in k  she is not 
narrow er th an  o ther B arges, considering h e r  leng th . She has 23 feet 
b ea m ; n o t m uch over 100 feet in  leng th .
And being re-examined, says :-We sent our own vessels for our own 

coal. The Transportation Company’s own coal from the Hudson River.
A nd  D efendants also called as a w itness M iles M cK ean, who being 

d u ly  sw orn, says :— I  live in  N ew ark . My business is a  boatm an. I 
have been engaged  in  th a t  business abou t 15 years. I  consider my­
se lf  a river boatm an. I  generally  exercise m y business in  th e  Passaic, 
H udson  and E as t rivers. I  com m anded th e  “  C harles M ayo ” in the 
fall o f 1865. I  h ad  been m aster o f h er ab o u t 4 years previously to 
th a t— m ig h t be 5— don’t  rem em ber exactly . She p lied  betw een  New­
ark  and  N ew  Y o rk  generally . I  superin tended  th e  load ing  of her 
before go ing  up the  riv er w hen she sank. She w as in good  condition 
a t th e  tim e of loading, as to  s tren g th  and  soundness. H e r  load  was 200 
tons o f P ig  Iro n  and  abou t 13 tons o f sa lt h ay — it  w as carried  over 
in  te irs  on the  deck and some in  th e  hold. I  d id  n o t w eigh  what 
w as p u t in  th e  hold. I  should th in k  abou t 20 tons w as p u t in the 
ho ld— the res t was disposed in  tie rs  ro und  th e  deck— the hay  was 
tie red  over on  the  top  o f the  Iron . I  am  fam iliar w ith  th e  usual mode 
o f load ing  P ig  Iro n  on B arges o f th a t character— it  is usua lly  done 
all on deck. Som etim es th ro w  a  lit tle  under th e  hatches in to  th e  hold. 
She was perfectly  in  tr im  afte r being  loaded. Jo h n  H all w eighed  the 
Iron . H er capacity  for ca rry ing  since I  have been on h er is 248 
tons. I  don’t know  w hether o r n o t i t  h ad  250 tons once, b u t no t cer* 
ta in . I  carried  248 tons from  N ew  Y o rk  to  N ew ark . H e r  loading
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was completed with the Pig Iron on Saturday afternoon sometime.
I don’t  remember exactly  w h a t h o u r. I th in k  w e w ere a  day  and  a 
half in loading her— w e com m enced on F r id a y  to  load  her. She had  
no means of propelling. I  g o t from  here  to  N ew  Y o rk  b y  s te a m b o a t -  
ike propeller “ Sanders.”  C ap ta in  W m . W illiam s com m anded th a t. 
¡She got to N ew  Y o rk  all safe and  in good  order. She, stood  up good, 
straight, all r ig h t every  w ay. W e  w en t to  th e  foot o f D ey  s tree t, 
fcew York. I  took to w  from  th e re  on M onday afternoon up  to  H u ­
bert street. W e left th e re  th a t  ev en in g -in  th e  neighborhood  o f 6 
o’clock. W e w ent in  to w  o f s team boat “ H era ld ” from  H u b e rt stree t. 
[Captain R ogers com m anded th e  “  H era ld .”  T h e  vessel sunk and  the  
Iron was lost off U p p er N y ack — r ig h t ab reast o f U p p er N yack . T he 
[only cause I  ever found out, w as, from  sp ring ing  a p lank , th a t  she 
sank. I mean she sp rung  a p lank  off h e r b ilge  below  th e  w a te r  line. 
That would have th e  effect to  sink her. I t  w ould  le t th e  w a te r  in. I t  

[was a very storm y n ig h t. T he sto rm  com m enced ab o u t 9 o’clock, or 
[in that neighborhood. I t  w as heavy  w ind  and  ra in  b o th . A t  or below  
[the place where th e  vessel sunk  th e  r iv e r  is from  3 to  4 m iles in 
»width. I t  is called T appan  B ay. I t  w as n o t an  o rd inary  rain . I t  
[biowed hard ; w ind  N o rth -east ; ra in ing  p a r t  o f th e  tim e. T he w ind  
[was not very steady ; i t  som etim es bio  w ed a g re a t deal h a rd e r  th an  
[others ; still i t  b low ed h a rd  all n ig h t from  ab o u t th a t  tim e. I had  
[two men on the  B arge  w ith  m e, P a tr ic k  C onnor and  J o h n  D arcy  and  
[Mr. Henderson and  a boy. M y B arg e  w as betw een  tw o  canal barges 
lin tow ; astern o f thé  steam er. T h e  steam er ru n  tw o  haw ser tie rs—  
Kach side of the steam er. W e  w ere in  th e  m iddle and  fastened to  tw o  
[boats. The storm  continued d u rin g  th e  n ig h t. I k e p t a look  o u t til l  
■along the neighborhood o f 12 o’clock. I  saw  she w as w ell able to r  
■the weather ; w ithon t some acciden t unknow n to  m e. A b o u t th a t  
■time ; I could no t say  th e  exact tim e. I tu rn ed  in. I t  m ig h t be  half- 
Ipasttw elve; I said tw elve. I p u t tw o  m en on deck, and  to ld  them  
■to keep a good look out, and  i f  she happened  to  le a k  to  inform  m e. So 
■the men did. I could n o t say w h a t tim e i t  w as. I t  m ig h t be  tw o  w hen 
■the [men called me, and  I g o t up  im m edia te ly  an d  cam e o u t as 
■soon as they called me. I w as n o t undressed  ; and  found she w as 
■leaking very bad. I used all exertions to  keep th e  pum ps go ing , b u t 
Bound I could n o t save her. I d id  every th ing  in  m y pow er. I under- 
Book to ship some o f th e  iron  off, and  I found she w as leak ing  so 
■badly I had to  abandon her. I hailed  th e  steam er. I sw u n g  a  lan tern  
■and hollowed. I t  storm ed so b ad  I could  n o t perceive anybody  or
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w hether they  heard  me. I  received no answ er a t th e  tim e. I  asked 
th e  C ap ta in  o f th e  b o a t alongside m e for perm ission to  ship some 
Iro n . l i e  gave m e perm ission and I  sh ipped some. She w as sinking so 
rap id ly  I  h ad  to  cu t her loose to  save those o ther boats. Before 
tu rn in g  in  I  w en t ro und  h er and  exam ined h er everyw ay. I  tried, if 
w ate r w as in to  her, and  found she w as all r ig h t. T here  is a guage in 
th e  b o a t in  th e  cabin to  te ll how  m uch w ate r is in  her; a  regular 

'' guage . I  could see th a t  w here I  slept, in  fact th e re  w as no water 
in  then  only  w h a t is ord inary . W e  alw ays have from  2 to  3 inches 

#in, or 4. A g re a t m any b arges ca rry  b u t one m an and  a  boy— some of
them _ very  few — carries b u t one m an. I  had  tw o  m en and  a  boy . In
T appan  B ay  th e re  w as a  heavy  sea on. I  should  say i t  w as in  the 
neighborhood  o f th ree  o’clock w hen th e  vessel sunk. I  don’t  know 
exactly . I  g o t no th in g  off except th e  Iron . W e  took  off, i f  I  re­
m em ber r ig h t, 14 or 15 bars. I  could n o t say now — som ew here in 
th a t  neighborhood—pigs I  m ean. I  afte rw ards saw  th e  vessel. I 
w as a t th e  ra is ing  o f her— w hen she w as g o t ou t of th e  w ate r I 
d iscovered on th e  b ilg e  th e re  w as tw o  p lanks sprung. I  th in k  one 
o f them  w as near m idships and th e  o th er a lit tle  fu rth e r  aft, i f  I  re­
m em ber r ig h t. O ne o f them  w as sp rung  abou t 4 feet back— th e  end 
o f i t  w as ju s t  clear o f th e  ou tside p lank. T he p lank  w as 2 1-2 to  3 
inches th ick . I  w on’t  be  certain , 3 inches I  th ink . I t  w as sp rung  up 
th e  w hole th ickness o f th e  o ther p lank. T he o ther p lank  w as sprung 
1 1-2 to  2 feet back. I  w as in  the  ho ld  a fte r she w as raised . The 
clam ps w here th e  chains cu t h e r  w as b roken—the  up p er edge. The 
’ceiling o f th e  b a rg e  w as sound.

And being interrogated by the Court, say By ceiling I mean 
down the side—not over head.

A n d  be ing  fu rth e r exam ined, s a y s :— T he clam ps w ere  cu t b y  the 
chains in  ra is ing  her— she w as raised  w ith  tw o  vessels. T hey  put 
chains u n d er h e r  and  screw ed h e r  up. I t  w as a p re tty  difficult job 
to  ra ise  her. T here  w as some unfavorable w ea th er ab o u t th a t  time. 
A fte r  I  g o t off th a t vessel th e  cap ta in  landed  m e a t V erp lan k ’s P o in t 
I  believe I  come to  N y ack —n ex t m orning. I  come to  N ew  York 
an d  rep o rted  to  th e  Com pany. I t  m ig h t have been 2 or 3 days— 
m ig h t b e  n ex t day . I  th in k  i f  I  rem em ber r ig h t I  d id  go  back  the 
n e x t day. O ne o ther vessel w as sunk th a t  n ig h t. She w as a  boat 
a s te rn  o f  us. I  d id  n o t see, h e r  sink. I  w as inform ed and  under­
stood  she sank. T here  w as a sloop sunk and  she w as ashore— on the
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east shore o ff . N yack—r i g h t ' opposite. I  d iscovered ' th a t  w h e n ; I  
come hack to  raise th e  ! vessel.! I  never enqu ired  in to  th a t  w hether 
she w ent ashore th a t  n ight: m y b a rg e  sunk.

In  my opinion i t  w as on account o f th is  sea she sp ru n g  those p la n k s ; 
that was w hat I  alw ays m ade up  in  m y m ind  w as th e  occasion o f  h e r 
sinking. I  m ea n  i t  w as a  heavy  sea and  heavy  w o rk ing  o f  th e  vessel 
caused the sp ring ing  o f  th e  p lank. T h e  N o rth  riv e r in  o rd inary  
weather is w ell enough. T h ere  is a  k in d  o f  open space and  alw ays 
a little sea on, i f  any  w ind . I f ' t h a t  w as th e  cause o f th e  acciden t I  
could not do any th ing  u n d er p resen t circum stances m ore th a n  w h a t i  
I  had done, th e  sp ring ing  o f ‘ th e  p lanks b e in g  u n d er w a te r  line. 
Nothing could have saved i t  i f  th e  p lanks s ta r te d  un d er th e  w a te r  
line. A t the  tim e I  g o t up  she w as th en  ab o u t in  tr im . T h ere  w as a 
pump on the  vessel.'; I t  w as used. T h e  deck  hands used  it. I  have  
carried coal on her. I  p iled  all on deck  as h ig h  as I  could  g e t i t ,  and  
the rest in  the  hold. I  alw ays ca rried  th e  load  on deck  as fa r as I  
could. T here w ere  five bo ats  Tn th e  h aw se rtie r  ; tw o  ab reas t and 
three astern'; I  w as in  th e  m idd le  ; th e  haw ser t ie r  is w h a t is  beh ind .
I  have carried 248 tons, I  th in k  I  fetched  from  R o n d o u t on her. 
From R ondou t to  N ew ark . I t  w as th e  C om pany’s coal. T h ey  ca rry  
their own coal.

And being cross-exam ined, says :— T h e C om pany d id  n o t sell coal, 
but used it for th e ir  steam boats. I t  w as D elaw are  and  L ackaw anna Coal.
I  had not room  to  ca rry  all th e  v coal on deck— I  p iled  all I  could on 
deck very near up  to  h u rricane  deck. A b o u t one 170 tons you  could  
get on deck—v ery  n ear 180. T h ere  w ou ld  be  in  th e  neighborhood  o f  ̂  
50 tons inside—m ig h t b e  60. * I  don’t  rem em ber th e  k in d  o f  w ea th er 
at the tim e o f th a t. I t  w as sum m er tim e— m ig h t have been  in  fall. 
The coal w as alw ays for th e  Com pany. I  d id  n o t see th e  iron  
weighed th a t w as recovered. -The iron  th a t  w as saved, th a t  I  ca rried  
on another boat, I  never looked  afte r th a t  ; I  suppose th e  cap ta in  
took care o f th a t; W h e n  I  w en t to  b ed  she ro lled  good. She ro lled  
heavy all the  n i g h t ; m ore or l e s s ; n o t for th a t  k in d  o f sto rm , I  
could not say th a t  she d id  ro ll unusually , in  such a  sea. I  m ean  she 
rolled in  the  sea. I  sa id  she ro lled  heavy , b u t no  m ore th a n  an o th er 
would on account o f th e  sea. ’ I  th o u g h t h e r  th e  ab lest b o a t th a t  w as 
in the tow, so I  m ade m yself easy abou t i t .  T h e  b o a ts  on th e  side w ere  large W estern  canal boats. T h e y  h ad  p a r t  o f  a  lo ad  in . T h ey  m ig h t 
have had coal in . O ne o f th em  w as nam ed  th e  “  W h iteh a ll.”  I
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might have said that she was loaded with coal, but would not he 
certain. I  might say the same now. She had an upper deck. She 
was not loaded, she was only part loaded. I can tell by the appear 
ance of the boat. We had about eighteen inches free-board ; might 
have been more. The hatches were in good order. She had three 
hatches and a scuttle, if I remember right. The scuttle was forward. 
The scuttle was secured, and it had an iron bar which went over the 
top and fastened with a staple lock put on to i t ; there was nothing 
more to defend the scuttle but the bar, it was all that was necessary 
There was nothing over i t ;  there was no hay over that scuttle 
It is a small scuttle, only room for a man to get down. It is 
perfectly tight at the combs. The scuttle and combs are grooved into 
each other, the combing is fast, and the scuttle is set right on top of 
that. The scuttle is two or three inches high, perhaps not so much. 
The forward hatches were not put on, they were loaded over with 
pig iron. There was no tarpauling over ; none was necessary. There 
was none over any of the hatches, nor over this scuttle. When the 
vessel was taken up I don’t know where the hatches were, I don’t 
know that the hatches were found ; hatches of top deck were found. 
The hatches were not on when she was raised. I wont be certain 
whether the scuttle was on when she was raised. I don’t remember 
about that circumstance, it might have been and might not ; the 
hatches were not fastened like the scuttle; they were five or six 
inches high. The hatches come outside the combing. ■ There are 
cross-pieces set right in the combing ; fit in ; the hatches come just 
flush With the combing.

If the vessel was to leak, I don’t think it would start a plank as I 
have spoken of. We were secured between two other boats., Two 
were astern; one had a line fastened to me. I understood that boat 
sunk. I did not see her sink. Whatever befell her happened after I 
saw her. I do not think I went aboard of the other boat. I think 
I did hear something about a woman coming aboard of the vessel 
frightened by my barge going down. She was cut away or broke 
away I could not say which. She was floating the last I saw of her. 
I saw her shortly before we.’sank. I was informed she sunk. I sup­
pose she sunk in the morning ; it was three o’clock then ; my infor­
mation respecting her, was that the steamboat took the captain from 
her just before she sank. I don’t remember that part of i t ; about 
what part of the day. There was no tow-line from me to the steam-
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I ei I was made fast to the other boats—was made fast by lines.
■ Iliad them out to the other boats. She was fastened by cleets. There
■ were fenders between ns—oak fenders—fourteen or fifteen. The fen- 
K ders that were between me and the other boats were of pretty large
■ size. Some of the boats were higher than mine. As the vessel roll. 
I ed the other boats pitched against us more or less—-pitched against
■ those fenders. I think our boat was a little the longest—as they
■ were fastened, I could not say which bow was formost—I could not 
Isay any of them were. We get as near abreast as we can
■ The plank had sprung off a distance of four feet. The plank was 
Iten, fifteen, or twenty-five feet long—I could not tell. It is like­
ly  to be twenty-five, more or less. If I remember right it was 
■the forward part of the plank that had sprung. I might be mistaken
■ hut don t think I am—I mean that part of the plank which was 
¡nearest the bow of the vessel. I think that was so with both of them 
Ihut would not be certain. The planks that sprung were both on one 
Iside. They were six or seven feet down the side from the edge of the 
¡vessel. When we started from Newark I don’t recollect whether it 
Irained or not—it blowed a little. The wind was in the neighborhood 
lofthe North-east. I don’t remember, I think it did not rain—I 
¡would not be certain. We got to New York in the neighborhood of 
¡twelve o’clock. I don’t remember who towed us to Hubert street—
r Was one o f ---------—----------propellers. I did not see much
I ifference in the weather then, from when we left Newark. I could 
pee a good deal of difference in the weather when we left Hubert 
Street. I could not say about when, I did nofftake notice of it. It 
jbegan to blow heavier about nine o’clock—in that neighborhood— 
¡somewhere about nine. I took notice that the wind was North- 
least. We were heading'in that direction. Some part of time North- 
|ast. We did not keep any course. A flood-tide makes more sea 
l̂ an any wind you can get. We had flood-tide most of the way. We 
pad flood-tide up to about three or four o’clock. Suppose there was
a North-east wind, and flood-tide high, and a flood-tide and Westerly. 
Find, I should say the North-easterly wind would produce most 
Foiling, j  don’t think I did say before, that she rolled more if she 
|omes broadside to the sea. If she is running right ahead of the sea 
|  e would not roll so much. If the vessel was in the trough of the 
pea she would roll more—I suppose she was going in as good a direc- 
| 10n as ŝ e could, except to run before the wind. I could'not say
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th e  w id th  o f  th e  B ay  and  Sound, I  never m easured  it.  N ew  York 
b ay  m ig h t be five miles w ide. We m ig h t go nine m iles distance g  th e  b ay  w hich is five miles w ide. I  w ould  n o t say. T ap p an b ay w as 
in  th e  neghborhood of th ree  or four m iles w ide. J u s t  as you  look at 
it. I  could n o t say, i t  m ig h t be  som ew here m  th a t  neighborhood,
three or four miles, or five or six miles. T

The gauge was in my cabim I don’t know that I  told you about 
that before—It was about midships m the cabin, five or six feet from 
where I was sleeping—it might be ten feet. That guage would tell 
us how much she gained in water. Hooked at it after I got up, there 
was then somewhere in the neighborhood of a foot of water—I did 
not measure it, I am only guessing at it. I am sure I looked. One 
foot of water alarmed me. I don’t know how long it was from that 
time to her going down. During that time I was working the 
pumps. I did several things. I helped to ship the iron, one thing, 
I think it was a little more than ten,minutes-it might, have been 
fifteen or twenty minntes before I helped ship the iron. Before that 
I examined the boat. I kept the pumps going. We had two pumps, 
a pump aft. It was a pump you could use anywhere-a portaUe 
pump. One pump was a regular fixture-that was aft. We Mnone forw ard. I  w as n o t at the pumps before I  w en t to  bed . W
did n o t have any occasion for them . ~ . ■ .*

The cross-examination of the witness was here suspended, to en­
able the plaintiffs to call William Whitehead, who bemg duly
sworn, s a y s I  „I  reside in  N ew ark . I  k eep a reco rd  o f th e  w ea ther. On re |  
ence to  m y record , I  find on th e  20th o f  N ovem ber, 1865, i t  was 
cloudy all day— w ith  b risk  w ind— a b risk  b reeze b low ing , i t  con­
tinued  cloudy till 8 p . m ., w hen i t  com m enced ra in in g — rained a 
n ig h t, and  all th e  21st, u n til th e  evening o f th e  21st. D uring  
n ig h t o f the  20th and 21st, before th e  m orn ing  o f th e  21st, the  B  
rose, and  blew  v ery  fresh  th e  w hole o f th a t  day, commence 
th e  n ig h t o f th e  20th or 21st. My observations are m ade ■ B O  to  a  scale established by  th e  Sm ithsonian In s titu tio n  th e  diffei 
s ta te s  o f th e  w ind  from  a lig h t : w ind  up  ,  to  a  viol 
hurricane, being  m arked  from  1 up  to  t e n - l i g h t  w ind  ib m arked |  
p leasan t 2—b risk  3—h ard  w ind  4—v ery  fresh  1  I B B  fl ef n ex t step to  a gale. My observations w ere m ade m  th is  city. ^  
d irection  o f th e  w ind  w as N orth -east. I  have m erely  tho  recol
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that the tides w ere  v ery  h ig h  here d u rin g  th a t storm . I  m ade a. 
general rem ark. I  have no recollection  abou t th e  H udson. T he re ­
mark I  m ade in  m y general sum m ary w as “  tides very  h igh .” I  am  
in the hab it o f go ing  to  N ew  Y ork .

And being  cross-exam ined, says :— T he scale is, 1 lig h t w in d ; 2, 
pleasant; 3, abou t equal to  b r is k ; 4, h a r d ;  5, s tro n g  w ind  I  believe; 6, 
gale; 1 and  8 are  degrees o f violence o f gale. I  fo rgo t how  they  
are on scale.— 9 h u rric a n e ; 10, v io len t hu rricane , and  then  very  v io ­
lent hurricane. I  take  m y observations in  th e  evening and  m orning. 
On the evening o f th e  20th, I  took  m y observations ab o u t 11 o clock, 
before re tirin g — th a t records N o rth -east w ind. I  m arked  i t  b risk  
equal to  3 on th e  scale. I  m ade th a t  m ore a t n ig h t as hav ing  b'een 
the rate o f th e  w ind  on th e  m orn ing  and  afternoon of th a t  day. I t  
indicated th e  sta te  o f th e  w ind a t th e  tim e w hen I  m ade th e  obser­
vation.

And being  in te rro g a ted  by  the  C ourt, says : T h a t is a t  11 o clock 
it was brisk.

And being  fu rth e r cross-exam ined, s a y s : T he n ex t m orn ing  s 
observations, I  presum e, w as betw een  seven or e ig h t o’clock. I  then  
marked i t  5, fresh. I f  I  m istake no t, I  first reco rded  i t  as 4, and  
then m arked i t  up  to  5—th a t is m y recollection  o f  it- 5 w as rec o r­
ded. The w ind w as still N orth -east. I  don’t  know  how  m uch ra in  
had fallen up to  th a t  tim e—th e  observations being  ap a rt. I  have no 
personal know ledge o f th e  s ta te  o f w ind  d u rin g  th e  n igh t. I  have 
no indication o f  th a t  sto rm  increasing  d u rin g  th e  day. M y im ­
pression is the  sto rm  increased  all day  up  to  th e  evening. M y record  

[ is 5, as being th e  reco rd  o f th e  general force o f th e  w in d  du rin g  th e  
[ day. The only reference I  have re ferring  to  th e  sto rm , I  have he ie , 
and I  believe I  have th e  exact language-—[W itn ess  read  from  a 

[paper.] R a in  com m enced falling  on th e  evening o f th e  20th, and  
[continued w ith  l it tle  in term ission, &c. &c.
f The sum m ary I  re ferred  to  is m ade up  a t  th e  end  o f th e  m onth  
I that is a record  o f th e  w hole m onth . I  cannot te ll to  w h a t po rtion  
of this tim e referred  to  i t  belonged. 1ST orth-east storm s invariab ly  
commence sou thw ard  and  trav e l N orth -east.And being re-exam ined, says :— I  gave som e reco rd  o f th e  tid e . I  
mean I  could n o t te ll ab o u t th e  sto rm . T h e  h ig h  tid es  w ere in  con- 

I sequence of th e  storm . A b o u t tw o  inches and  1-5th  o f ra in  fell d u r­
ing the storm —it  is ra th e r  m ore th a n  th e  o rd inary  quan tity .

c
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T he cross-exam ination ot Miles McKeon, w as here resum ed, and 
w itness says :—

T he gau ge stood about m idships. A t  the tim e I  tried  the gauge  
the boat m ight have had som e lit t le  lis t  on her to  th e  righ t— the 
starboard side. T he last tim e I  tried  the ga u g e  I  suppose she had 
som e list. T he last tim e I  tried  it  w as before I  abandoned her— it 
m ight be som e ten , fifteen or tw en ty  m inutes, I  cou ld  not say  exactly. 
T he tim e I  spoke o f  befor'e w as the first tim e I  tried  it— I  th ink  it 
was. She listed  to  the starboard w hen  she g o t  w ater in. T h e plank  
w a s sprung on the port side. W h ere th e  chain broke her in 
raising her, the upper deck  w as carried aw ay, and one or tw o  planks 
on the starboard side. T here w ere m ore off on the larboard side. 
I  don’t think I  w as up an hour before she sank. I  th ink  I  w as up 

. one-half an hour, m ore or less. I  th ink I  took  m y  w atch  out. I 
think it  w as a about three o’clock  w hen she sunk. I  d id  n ot say  I  
looked  at m y w atch  before she sunk. I  don’t  rem em ber th at I  said 
I  g o t  up about tw o  o ’clock. I  m ight have said  I  w as up about an 
hour. I  m ight have said  in  the neighborhood  o f  tw o . I  don’t  re­
m em ber h ow  lon g  I  g o t  up before the v esse l sunk. I  w as up one- 
h a lf an hour, m ore or less, before she sunk. I  th ink  im m ediately  
after she sunk I  looked  at m y w atch— v ery  soon  after. W h en  I 
turned in  I  le ft up P atrick  Conners and Joh n  D arcy— th ey  w ere w hat 
w e call deck hands. I  w en t to  bed  som ew here in  th e  neighborhood  
o f  tw elve  o’clock. I  le ft som e d irections— I  to ld  them  to  keep  a good  
look  out in case o f  any accident should  happen. I  b elieve  I  to ld  
them  to  take care o f  the pum ps. I  to ld  them  to  w atch  her so that if  
she should happen to  spring a leak  or an yth ing  to  call m e I  told  
them  certainly. I  to ld  them  to  keep  a look  out, and keep  try in g  the 
pum ps, and if anyth ing happened to  call m e. I  th ink  th at is  about 
all I  to ld  them . Shortly after, I  w ent to  bed . D u r in g  th e  even ing  I 
w as reading a book— part ofthe even ing . I  w as in  the p ilo t house.—  
Mr. A nderson w as w ith  m e— it  w as p retty  com fortable there. A s  far 
as I  know . I t  w as not very  rough  in  the p ilo t house. I t  w a s very  
favorable in there— not very  rough. M r. A nderson  w as there. I 
th ink  he stood  in the w heel house look in g  out part o f  the tim e. l i e  
m igh t have had hold  o f  the w heel. T here w as no occasion  for steering. 
H e m ight have steered  a little  for h is ow n am usem ent—-I don’t  re. 
m em ber that. T he boy, I  suppose, w as in  the cabin d uring  the  
even ing. I  d id n ot keep exact account o f  that. I  do n ot know  
w hat tim e he w ent to  bed— he w as in b ed  w hen I  w en t there. T he
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very first th in g  I  d id  w hen  I  g o t  up I  th ink  I  com e out and looked  
at the vessel. I  don’t  k now  w heth er I  tr ied  th e  w ater or no't— I  am  
not certain. I f  n o t then, I  d id  v ery  sh ortly  after I  com e p ut— w ith ­
in a few  m inutes. I  g a v e  som e instructions about k eep in g  the pum ps 
going. I  d id  n o t p u t on th e  other pum ps to  w ork. She  
had go t to  sink ing  so rap id ly  i t  w as no use. W e  d id  n ot try  to  g e t  
the other pum p to  w ork. A s  soon as I  seen  the pum p w ou ld  take no  
effect— the w ater m ig h t h ave been  ra ising  tw o  or three inches a sec­
ond, or five, and I  seen  the pum p w as no use to  her. I  tr ied  to  g e t  
some cargo off, b u t she w as sin k ing  so rap id ly  I  had to  abandon her. 
Next th in g  after g e tt in g  the pum p to  w ork  w as g e tt in g  cargo off. I  
put that on  the W h iteh a ll. T h e hands on the W h iteh a ll d id  not 
help me— th ey  g a v e  m e perm ission. T h ey  w ere in  bed . I  called  for 
what assistance I  cou ld  from  the steam boat and cou ld  n o t see that I  
could g e t any assistance from  the other boats. Som e o f  them  in the  
boats w ere n ot in  a very  g o o d  cond ition  w hen  w e started  from  N e w  
York. I  had to  lash  th e  boats m yself. I  b elieve  th e y  w ere in  liquor  
I did not call on them  to  help  m e a t all. I  th ink  I  g a v e  them  the  
alarm I  to ld  them  to  g e t  o u t . . I  don’t  know  w heth er th ey  heard  
me. I  d id  n ot k n ow  b u t w h at th ey  w ere g o in g  to  sink. I  don’t 
know that one o f  them  sign alled  th e  steam boat. T h ey  did  not offer 
to help, and I  d id  n o t say  I  w as g e tt in g  a lon g  w e ll enough. T h ey  
did not help m e to  carry th e  iron on the W h iteh a ll. I  p u t no hay  
overboard— I  cou ld  n ot g e t  i t  overboard w ith ou t ro llin g  it  over the  
other boats. W e  w ere lashed  close to  them . T here w as n ot tim e  
to roll it  off. I  took  th e  quickest w a y  to  lig h ten  her. T ook  th e 
heaviest first. T h e p ilo t house w as clean  over and w ou ld  prevent 
us. W e could  not roll i t  over the forepart. I  don’t  suppose th at the  
wind m ade i t  easier. C arrying th e  iron  off w as to  m ake it  ligh ter .

I think that a ll w ho w as h elp in g  m e w as one o f  these m en__m y
man. 120 pounds perhaps th ese p ig s  w eigh ed . I  don’t  remember, 
how many, w hether i t  w as 14 or 15, w e  took  off—  som ew heres about 
that. I  took it  o ff th e  side she lis ted  on. I  found th e  leak in g  w as  
so rapid there w as n o t tim e for anyth ing. I  d id  n ot try  to  find the  
[ eak* ^  w as nofc safe to  g o  d ow n  b elow . I  k new  she m ust have  
sprung some fo her planks. I  should  h ave g o t  b e lo w  through  the  
¡scuttle, and passed  in  through  th e  h o ld  o f  th e  v esse l a ll the w ay  
I hrough to  the leak. T here w as no other w a y  to  g e t  to  th e  leak  w ith-  
|out slipping her hatches— th ese hatches w ere a ll cdvered  w ith  iron  
pr hay. There w as no w a y  through  th e  cabin to  th e  leak. I f  I  had
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been up und had put m y car dow n and listened, i f  I  had happened 
on the right place, 1 suppose I  m ight hâve heard it  com ing in  certainly. 
I t  came in  so rapid. Som etim es w e find it  ou t th at w ay. Some­
tim es-yon  can stop a sm all leak, I  suppose , i f  you  have tim e enough.
1 d id  say so, that I did not try  to  g e t  m ore pum ps. I t h in k !  gave 
the reason w h y  I did  not— because it  w a s com in g in  too  fast. 1 
don’t know  that she m ade m ore w ater than is u sually  m ade b y  other 
vessels . I t  is  usual for vessels to  have a lit t le  w ater in  and to  make 
a little . She m ight have m ade a litt le— very  lit t le— as to  whether 
she m ade m ore som etim es than at ^others, it  m igh t b e so in  a  storm 
m ore than in  a calm. I never found she m ade m ore w hen  heavily 
than w hen lig h tly  loaded— not w ithou t som e accident. I th ink  she 
drew  w ater about 6 feet 5 inches then. H er draught 3 feet stern and
2 feet forw ard w hen lig h t— som ew here in  th at neighborhood . I 
th ink it  is  as safe on the barge loaded  as unloaded. T o  load  her 
w ith  hay on the top  o f  iron, is  n ot as safe in  w in d y  w eather. ‘ I  don’t 
rem ém ber w hat remarks I  m ade on her on the la st trial. I  don’t 
think I  said  that a vessel sa iling  w ith  all her sails spread is  simply 
as safe as w ithout sails on. T he hay loaded  on the top  o f  th e  iron 
w ith  canvass round it  w ou ld  not be as h igh  as a sail. I  don’t  think 
the hay b ad  anyth ing to  do w ith  the storm . I t  depends altogether 
on the vessel. W h en  w e w ent up the N orth  river w e  exp ected  rough 
w eather m ore or less— w e cou ld  n ot say about th a t. W h en  we 
started  I  don’t rem em ber w hether it  rained or not— it  m igh t have 
done so. I  thou ght she w as w ell able for the storm . I  th ou gh t she 
w as the ablest vessel in  to w  and I  put tw o  good  m en to  keep  look  out 
i f  anyth ing happened. T he vessels a longside m e w as n ot lik e  ours. 
T h ey  had one deck on— no upper deck. T he v esse l th a t supk behind 
us w as an open boat. I  d id  not take particular n otice o f  th e  .whole 
to w — there w ere som e lig h t barges— canal boats and different classes 
in  them  i f  I  rem em ber right* I  don’t  th ink  any o f  them  w ere canal 
boats o f  tw o  parts. I  think there m igh t h ave b een  som e open boats 
I  w as astern. T here w ere three o f  us lashed  togeth er . T w o  boats 
w ere lashed  astern o f  me* I  w as in  th e  m idd le o f  th e  h aw ser tier. 
T here w ere som e ahead o f  us. I  don’t  k now  w hether there w ere 25. 
She alw ays has stanchions. I  m ean th ey  are there a ll th e  while 
w ith ou t tak in g  them  out for som e purpose or another— none were 
taken  out. T h ey  are put in  b y  driv ing  them  up ta u g h t under the 
deck— w ith  a hamm er or sledge. W h en  w e load ed  her she was 
trim m ed on deck* T he iron I  p u t dow n  under th e  hatches w as first
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put down easy— after w e  g o t  som e in  there, th e  rest w as throw n  
down so as to  strike th e  iron. T here w a s no trim m ing sp ec ia lly  done  
in the hold.

And b ein g  re-exam ined, s a y s :— T h e canals b oats w ere n o t loaded , 
that is the reason I  say  th ey  w ere lig h t  b oats. I  w en t w ith  M r. 
Smalley to  M r. Tuckerm an’s office in  N e w  York* I  had  conversa­
tion w ith som e o f  th e  plaintiffs. I  don’t  k n ow  h is  nam e. I  th ink  
that (Mr. W ie ss )  is  th e  gen tlem en . H e  said  h e in tend ed  to  insure  
that iron and h e n eg lected  it* I  to ld  h im  about th e  lo ss  of th e  v e s­
sel. I  w ou ld  n ot b e certain  w heth er I  described  th e  occurrence o f  
it. I think I  sa id  som etin g  abont it .  I  th in k  M r. S m alley  sa id  som e­
thing tow ards it.

And D efen d an ts a lso called  Thomas E. Richards, w ho b ein g  d u ly  
sworn, says :—

My business is  a sh iprigh t. I  h ave w orked  a t it , carrying on  b u si­
ness about fifteen  years, at N ew ark . I  k now  th e  barge “  M ayo.” 
I have overhauled  her— before N ovem b er, 1865. I  rea lly  cannot te ll 
exactly w hether I  overhauled  her th a t sum m er or n ot— b u t w e  over­
hauled her every  season. W e  hauled  her ou t on  th e  ra ilw ay  and  
gave her a general overhau ling— exam ined  her and cau lked  her. W e  
took off her guards. X rea lly  cannot say w hen. I  th in k  I  d id  i t  for 
Mr. Smalley. I  th ink  it  w as before she w as b o u g h t for th e  S tephens  
& Condit T ransportation  C om pany. W h en  I  la st overhau led  her, 
prior to N ovem ber, 1865, she w as le ft  in  g o o d  order—-so every  tim e., 
Her condition as to  soundness and seaw orth iness, in  N ovem b er, 1865, 
was good. I  superintended th e  ra isin g  o f  h er after she w as lo st. I  
[found her off U p p er N y a ck — T appan sea. I  suppose i t  yras in  the  
centre o f tne sea— about tw o  and a h a lf  m iles, from  either shore.

I It was but a few  days after the lo ss  o f  here. Sveral days. W e  g o t  
I her up by g e tt in g  chains under her and screw ed  her up. W e  u sed  
two vessels— had lo g s  across the tw o  v esse ls , and g o t  chains under  
the barge. W e  fou n d h er  in  about th ir ty  fee t o f  w ater, ly in g  on h er  
beam ends, buried .in  th e  m ud. A fter  w e  g o t  her up I  found one side  
of her had been  carried aw ay  b y  th e  iron  w h ich .h ad  slipped  o ff th e  

| deck. H er hatches w ere gon e, w ith  th e  excep tion  o f  her fore scuttle . 
i That was on and barred. H er upper deck’w as a ll en tire ly  gon e. H er  
anchor w as on her b o w  lashed  fast. T h e m ain  d eck  w as loose , 

lit started up from  th e  clam ps— deck  fram e a ltogeth er , so  th a t th e  
action o f  the w ater m oved  it. T h at w a s m idships. I t  w as fast fore-
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w ards and aft. I  d id  n ot n otice the cond ition  o f  her b u tts until 
I  hauled  her on the railw ay. W e  then  found  tw o  b u tts  started  on 
th e  port side, aft. T he b u tt is  the end o f  th e  p lank. T.wo planks 
started . T h ey  w ere b e lo w  the w ater line on the turn o f  the 
b ilg e . O ne plank w ou ld  adm it one-half an inch  o f  w ater the 
w hole len g th  o f  th e  plank.

A n d  b e in g  interrogated  b y  a juror, says :— W a ter  W9uld run in 
from  a stream  o f  one-half an inch  to  n oth ing.

A n d  b ein g  further exam ined, s a y s :— T h e plank w as 1 inches wide. 
T h e other plank that had started  w as a litt le  m ore forw ard. The 
ce ilin g  w as g o o d  excep t th e  upper clam ps streak on th e  starboard  
sid e w hich  had broken som e w hen  the sid e w as carried  o ff b y  the 
iron, and w e saw ed  it  b ad ly  b y  the chains in  ra ising  her. T h e ceil­
in g  w as perfectly  sound. T h e deck  w as loosened . T h e cause was, 
th e  iron struck her. She h e a v e d 'so  m uch. I  k n ew  th a t b y  the 
m arks o f  the iron on the deck. A fter  w e  raised  her a ll th e  iron  was 
in  the b ilge . W h en  there w as a foot o f  w ater in  her, i t  w ou ld  cause 
her to  roll. T h e leak  w ou ld  be sufficient to  sink  her. T h e pumps 
w ould  n ot h ave saved  her. I  found som e iron  in  her after she was 
raised , and considerable m ud. T h e raising w as a  w ork  o f difficulty. 
I t  is  a hard m atter to  raise a vessel, y ou  are apt to  break th e  chains 
th e  sea runs so  h igh — w e w ere broken adrift once. I f  she had  had 
200 tons o f  p ig  iron  in  her hold , I  th ink  she w ou ld  h ave go n e  down  
sooner. W e  cou ld  n ot have n ot g o t  her up excep t b y  fish ing the 
iron  ou t o f  her. I  h ave been  d ow n  on the coast tw o  or three times. 
I  have been  ow ner o f  a vesse l and w en t d ow n  w ith  her. I  have been  
up and d ow n  th e  N o rth  river several tim es. I  have been  a captain  
once. I f  she had had 200 tons o f  iron in  her h o ld  she w ou ld  have 
go n e  d ow n  fair and square and not listed  at all. T w o  hundred tons of 
iron  w ou ld  not have filled  her hold. I t  w ou ld  h ave to  b e a supposi­
tiou s case for she could  not lis t  over w ith  200 tons o f  iron in  her hold. 
W ith  200 tons in  her hold  she w ou ld  g o  d ow n  deeper. She is  calcu­
la ted  to  carry on deckthe principal part o f  her cargo. H er  condition  
after she w as raised  as to  general soundness, excep t as described, 
w as good . She w as a very  good  barge for her age— uncom m on good! 
She w as 12 or 14 years o f  age  I  should  believe. I t  is  n ot a very  
venerable age  for one as w ell preserved as she had  been . S h e had 
been  sa lted  w hen  b u ilt and th at preserved her tim ber. S he w as eight 
or ten feet in  m ud w hen  I  raised her. She m ig h t have se ttled  ten  or
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jtwelve feet. I don’t how deep the mud was there. All the poles 
we had would not reach the bottom of the mud.
| And being cross examined, says:—I really cannot be definite as to 
the time when I put the barge in order—I have a book that will tell 
me when I did it, and what I did. You did ask me for that book on 
the last trial—I have not thought of it since. I cannot tell whether 
I took off her guards and gave her a thorough overhauling in the 
[fall of 1862. I cannot recollect whether I told you so the] last trial.
I do not remember being- spoken to just before she was sunk to put 
her on the ways again. Word was sent to me by Smalley to come 
[and raise the barge. They had gone first and found the barge. They 
[had a bouy. It was eight feet high from the bottom to the top of 
i guard. We should have got the cargo out if she had gone down 
¡plumb. It is a fact that many cargoes are saved just that way— 
fishing it out. My idea is that she listed over. She got some water 
in her hold—and that twisting about and turning about—and she 
being loaded on the deck, she turned over. No sir; loading her on 
deck did not add to the rolling—after the water got in her she would 
roll more, because loaded on deck. If the water had not got in she 
[would not have rolled. It is possible the butts that had started might 
have had nothing to do with the original leak. They might have 
[started in raising here—it is possible they might. She never was cast 
ashore—we towed her ashore. I think the only time they could have 
[started was when jumping in heavy sea, or with the chains when 
raising her. I do not think it possible for the butts to start after we 
[got her here. They might have started when we got her slung in the 
[chains. It was the aft end of the plank that started—the same end 
[of both planks. They were both on one side and that on the port 
[or left side. As she passed through the water—towed through the 
[water up the river, on the hypothesis they started then, it would not 
[make much'difference between the forward or ait end of the plank 
ihat had sprung, with respect to the water pressing against the 
Iplanks and pressing them inwards.. The other plank that had sprung 
Fas some eight or ten feet from the first one—a little forward. That 
Iwas not started SO much as the other one. The main deck was sprung 
[off amidships, ft is about forty or fifty feet from the aft hatch to 
forward hatch. The plank was sprung abont aft the after hatch. If 
ghe vessel had listed over and struck the other vessel alongside her 
it would have been impossible for her to have hurt that side. The
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breaking up was by the iron falling. She would have been a 
rousing barge if she was as good as she was then, and twenty-two 
years old—no matter if forty years old. She was very good for her 
years. When I had raised her I repaired her. _ I found some of the 
bolts and screws that fastened the clamps and the wales or sheai 
streak together that leaked a little—nothing to amount to anything. 
The wales on the outside top [streak. The shear streak is the top 
streak of all.. There are two or three streaks called wales. That 
deck frame was fastened to clamp streak. These bolts went thiough 
and through the clamps that fastened the inside streak and outside 
streak—clamp streak and shear streak together, and I found a few 
that dribbled water through them.

And being interrogated by the Court, says: The width of sheai 
streak is fourteen inches.

And being further cross-examined, says I think there are some­
where about forty of these bolts on the side—-they are usually driven in 
tight. They ought not to leak. They are three-quarters of an inch in 
diameter. I . don’t know whether the planks were both bolted—I 
don’t hardly think they were, but I am not certain. It is not common 
to butt bolt butts of that kind. Schooners, ships and outside vessels, 
they are all butt bolted. The best way of butt bolting, is, £o put first 
rate copper bolts in the bottom, but it is not what is commonly done. 
They bolt the frame next to the butt. This vessel was not bolted 
with copper bolts about one foot from the butt. Theie is not one 
comes ihto Jersey this year that is butt bolted that way. I can tell 
that by the build and the owners—it is according to how deep theii 
pockets is whether they put copper in. There is another way of fast­
ening butts called treenailing—by locust pins. Treenails were driven 
through the plank, through inside the ceiling and wedged both sides 
—that is a very secure way. I think this vessel was not done that 
way. My opinion is this was a good vessel for a barge. The planks 
that sprang were four feet apart. I . am quite certain there was three 
spikes at the butt—there ought to be about six spikes in the length 
of the whole plank. Ireally don’t known how many there were there. 
The spikes were about six inches long and about three and three 
eights and one sixteenth square iron. I don’t remember seeing these 
at all. The only way. of seeing the spikes is from the outside—we 
did not take the plank off.

And being interrogated by the Court, says We took plank off
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I  the other H I  starboad side. It was full of mud between her 
limbers Where the plank had started was just on the turn of the 
L ge_ i t  is about six feet from the edge of the vessel, not close to the 
Lei but close to the bottom.

And being re-examined, says If the iron had b6en loaded m the 
{bottom she would have sunk sooner—it would have made her leak 
worse. I knew of nothing wanting in her or I would have repaired 
it. She was calculated to go up the Hudson river, East river, and 
for inland navigation—she was well calculated for that. She was a 
[first-rate barge, and I would certainly have trusted a cargo on her.
I did not know particularly at that time any of the boats of the 
Stephens & Condit Transportation .Company. I was always told to 
put them in thorough order—I always put them in thorough ordei.

And being interrogated by the Court, says :—I took off six inch 
spikes made of square iron. ' . ,

And being interrogated by a juror, says 'There was no evidence
that the loose iron in the hold had broke the ceiling in its fall, be­
cause it was on the opposite side of the vessel. The starboard side 
took the pressure of the chain, and the butts started off on the poit

I side.
And being interrogated by the court, says A rope is fastened to 

the fenders,5 and they hang loose. I know of construction of barges 
on the North-river. I have overhauled many. I know considerable, 
about them.

A nd b e in g  further exam ined , says :— T h e ce ilin g  w a s sound every ­
where but w here th e  iron  had  struck  it  in g o in g  dow n.

A nd th e  defendants also ca lled  Captain Elvin Rogers, w h o  b ein g

duly sw orn, says :—  /  /  .'-.A/
I reside at N ew b u rg , N e w  Y ork . M y occupation  is  a boatm an. 

In the F a ll o f  1865, 1 w as b oa tin g  th e  steam boat H erald . I t  w as
employed in  to w in g  b etw een  N e w  Y ork  and R ond out. I  to o k  the  
Mayo in  to w  in  N ovem b er, 1865, on th e  occasion  on  w h ich  she w as  
lost. She w as m ade up in  a h aw ser t ier— w as m ade fast a t th e  foot  
of H ubert street. A haw ser t ier  is  m ade up o f  a certain  num ber o f  
boats m ade fast together, & c. T h is  haw ser-tier had  other b o a ts . W e  
had som e tw enty-five b oats a ll to ld . F iv e  loaded  ones. T h e balance  
light. T h e five load ed  b oats w ere  in  th e  haw ser tier , and th e  others 
were w h at w e  call ta iled  on  b y  ropes stru ng  out. I t  w as the on ly  

.secure p lace w e  cou ld  p ut them . T h e reason w e  p ut the load ed

c
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boats in the hawser tier is they werd more shielded there than any 
other place. I noticed the boat before she was put in the tier. It 
struck me that she was one of the-best barges that we had to put in 
head tier. We left New York somewhere in the neighborhood of 
seven o’clock.

After getting the tow ready we started on up the river, and with 
wind North-east, light. When about twelve or fifteen miles up the 
river the wind began to brace up fresh, and continued to increase up 
to two o’clock. About that time the tide slacked, and at about half 
past two I supposed the danger was all over, and then we turned in. 
About three o’clock I was called out by a man on the tow saying 
that there was a barge on the tow in a sinking condition.

And being interrogated by the Court, says:—The man who came 
up and called me was in the hawser tier—tail end.

And being further examined says:—I immeniately went out to tail 
end of the tow to ascertain Avhat it was. After I got there I found 
the barge had sunk. The balance of the hawser tier were in a very 
bad condition, and in danger of being sunk—all of them. I mean the 
danger of losing any of our tow, as the flood tide was about over. 
That is, if we could steer the steamboat. I mean it was a very bad 
night—as seamen use the term bad night for a dark, stormy, blowy 
night. It was in the upper part of what is known as the Tappan 
Sea, near Upper Nyack, as near as we could make out by our land­
marks.

And being interrogated by the Court, says:—It is two miles from 
Upper Nyack.

And being further examined says :—It was an extraordinary storm
not an ordinary storm. Had some apprehensions at nine o’clock, 

and yet I did not suppose it would increase with so much violence at 
that time. I did consider the danger serious. I was between Spuy- 
ten Duyvil and Yonkers, when I considered it so. I had no port to 
make. I have been some twelve or fifteen years engaged in ritjer 
navigation. I have but very little acquaintance with the loading of 
barges. When I began to apprehend serious dangers, there was 
nothing I could do but to keep head to it. One boat went adrift at 
the time the barge went down.

And being cross-examined, says:—We were about twenty-five 
miles up the river when she sunk—twenty-five to twenty-seven miles 
We started about seven o’clock, somewhere in that neighborhood
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Some part o f  th e  tim e w e w en t from  th e p lace o f  startinggto  w here  
she sunk, a lo n g  at the rate o f  three or four m iles an hour. T h at w as  
the forepart o f  th e  n igh t, up to  about ten  o ’clock . : A fter  th at it  
would b e v ery  d ifficult for m e to  te ll  you  h o w  fast w e  w en t— it  m ig h t  
take us three or four hours to  g o  a  m ile . I  d id  n ot keep  a lo g  all the  
time, and cou ld  n o t te ll h ow  fast w e  w en t. F rom  tw o  o’clock  t ill the  
time the b arge w en t dow n , w e  d id  n o t m ake over tw o  and a h a lf  or 
three m iles. I  cou ld  n ot te ll w h a t rate w e  m ade b etw een  seven  and  
twelve* W h en  th e  w in d  lu lled  w e  w ou ld  m ake land. I t  d id  lu ll a 
Httle b y  spells. I t  lu lled  b etw een  th é  p la ce  w here the barge w en t  
down and Spuyten  D u y v il. I t  b lew  v ery  h ea v y  som etim es, and then  
it w ould lu l l  ten  or fifteen m inutes, and then  it  w ou ld  com e a b leak  
squall. Y o u  cou ld  see i t  com ing w h ile  th at w as b lo w in g  a t us. W e  
did not g o  any. I  supposed  I  d id  describe the b lo w in g  on the la st  
trial. I  suppose I  sa id  th at the w in d  w as v ery  h eavy— a storm y  
night— a bad  n igh t— a severe N orth -east storm . I  suppose th a t w as  
my evidence before. I  don’t rem em ber th a t I  d id  te ll you  o f  its  
being an extraord inary storm . W h en  w e started  from* N e w  Y ork  
I cannot say  th at I  exp ected  fou l w eather— w e apprehended a b low  
as w e frequently do. T h e w in d  th a t d ay  had  been  b lo w in g  lig h t lv  
from the N orth -east— I  th ink  it  had  been  raining, n ot h eavy , how ever- 
W hen w e s ta r ted  th e  w in d  w as b lo w in g  N orth -east, and I  th ink  
raining a lit t le , b u t I  am  n ot p ositive . T h e  w in d  w as not' increasino- 
then— w hen w e  started . W h en  the fo u l wmather w as on, and th e  
wind N orth-east, w e  appehended  danger. I f  it  w as flood-tide, and  
and a N orth-east w in d  b lo w in g , w ith  rain, a t sundow n, I  sh ou ld  e x ­
pect the w in d  w o u ld  decrease. ' I t  w as p ast flood-tide after n ine  
o’clock. F rom  S pu yten  D u y v il to  Y o n k ers, I  suppose is  som e seven  
or eight m iles, th ou gh  I  don’t  reco llect. W e  cou ld  n o t m ake a 
harbor from  Spu yten  D u y v il to  Y onkers. V esse ls  do g o  in to  Y onkers  
but they are exposed . T here are docks there— it  is  a regu lar landing- 
place. I  m ean to  say  there is  no p lace  to  harbor, a to w . T h ey  can  
be made fast to  the docks. I f  Vessels had  b een  m ade fast to  an y  dock  
from Spuyten  D u y v il to  V erp lan ck ’s P o in t, th e y  w o u ld  h ave been  in  
greater danger than in  our to w — I  sh ou ld  so  consider. T h e  docks a t  
Yonkers com e out ju st  to  th e  ed g e  o f  th e  channel. T here w a s n o t  
water enough in  th e  docks to  g e t  th e  steam er in. I  to ld  yo u  I  la id  
down about half-past tw o . A fter  I  h ad  b een  ca lled  I  g o t  ou t to  the  
tail o f  the to w , to  see w h a t cond ition  th ey  w ere in. T h e on ly  th in g
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I  cou ld  then  do w as to  drive ahead. A fter the w ind g o t  up I  waJ 
ob liged  to  g o  ahead. I  w as brou ght up on the w ater— in L on g  Island 
Sound— on a sa iling  vessel. W e  m ig h t p ossib ly  have g o t  in  there, 
P ierm bnt L anding, but w e w ere safer than i f  there. T here was 
m ore sea there. A lo n g  about Y onkers w as the heav iest sea.

A n d  b ein g  in terrogated  b y  the court, says F rom  Y onkers to 
T arrytow n  P o in t w as w here the h eav iest sea w as. -

A n d  b ein g  further cross-exam ined , says :— I  considered  the dan­
g er  over w hen  I  turned in  because ebb tid e  w as over, and the sea was 
running dow n. I t  w as slack  tid e  about tw o  o’clock . W e  find the 
h eav iest roll gen era lly  after th e  tid e  slacks. A fter the tid e  has run 
ebb for som etim e, w hen  th e  w in d  is  N orth -east, it  w ill run the sea 
dow n. T here w ere four boats loaded  w ith  coal in m y  tow . I  am' 
n ot p ositive  about it. T h ey  com posed the haw ser tier. T here was 
n oth ing  else in  the haw ser tier. B arges and boats com posed  the 
tow . Canal boats principally . D e le  w are and H u dson  canal! 
boats. L ig h t b oats. T he lig h t boats had no upper decks. Some 
are b o x  m ade and som e boat m a d e .. I  m ean to  say  th at som e that 
I  call lig h t  boats had n oth in g  on board. I  cou ld  travel over the tow s 
attached  to  the steam boat. W e  had som e tw en ty  t h e r e . . I  suppose 
w e had out that n igh t som e seventy-five or e ig h ty  fathom s— in that] 
neighborhood. T h at w as the len g th  o f  the tw o  haw ser tier. T h ey  had 
tw o  astern w ith  their ow n  line. I  cou ld  g o  from  th e  steam boat to 
the w h ole  lin e. I  considered  the barge in  as safe a p lace as w e had! 
to  put her. I  pu t her there (in the m iddle) sim ply  because I  wished 
to  m ake m y to w  good . I  d id  not do so w ith  reference to  her safety. 
I  considered  it  equally  as safe to  p u t her w here I  d id . I  don’t know 
that I  w ou ld  consider it  any safer. I t  is a fact th at I  p u t her in as 
safe a place as I  could  find. I t  had the appearance o f  a storm  when 
I  started  from  N e w  Y ork , because it  w as storm ing. I  d id  say, 
on la st trial that w hen  w e w ere ten  or tw e lv e  m iles from  N e w  York, 
som ew here in  the neighborhood  o f  F o rt W ash in g to n  P o in t, w e were 
m aking about four m iles an hour. I  have n oth in g  but m y memory 
t o  g u id e  me.

A nd  b ein g  re-exam ined, says -It w as w hat w e  term  a very 
h eavy  se a. Tappan B ay  there, is  som ew here b etw een  four or live j 
m iles inside.

A n d  b ein g  cross-exam ined, says :— T h e v esse l cast adrift w as the j 
“ A r r o w ,” it  strikes m e. She w as an open boat. I  don’t  know j
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■H •
M  som e tim e a f te iv

■ ■ ■ ■ ■ »
her she drifted  and th u s w e  m ig h t M t t J B l i i i a i  d eek

£ - * * * ■
j M l l W l l M M 8  says : - T h e  crew  o f  barges are I

[generally com posed  o f  captain , m a n a n d b o y . C anal b o a tsg e n e ra  y

I have man and b o y  sem etim es m an a 0D®* M H | r b e in g  duly  
And defendants a lso ca lled  Captain Silas Betts, w h o  b em g  qm y

sworn, s a y s _ X h ave b een  en g a g ed  in  th e  fre ig h tin g  h n 4

I towing business in  N e w  Y o rk . I  h ave b een  in  th e  fre ig h tin g  busi-
g TFave been doing business eight or ten years II ness twenty years. Have Deen uui g _ rxrincinal

[am  accustom ed to  the m anagem ent o f  _nver barges._  P
|  fi-eight is  lum ber dow n , and  iron  and coa l up . ^  b a rg es^ a ie

towed. I  ow n  barges-m yself and partner. P i g n o n  is  H |

[ transported by barges. It is the ordinary way, p̂  not the
[T h e  load is  gen erally  s t o w e d | B |  J dB  a  g e n e r a t i n g  
I  whole on deck— som etim es a lit t le  1 -i ¿ ow n

it is all on deck. W h en  th e y  p u t a n y  in  th e  h o h l g —  I the hatchw ay. W e  never tr im  iron  in  th e  hold .I done on deck. I  am  acquainted  w ith  th e  to w in g  busin ess for , W  

I  Troy and N e w  Y ork  about s ix  years. I  heard  th e  @ B | |  to w _ ag 
I  of Captain R ogers. T h e  M ayo w a s t
I  safe a s  any in  the to w . I  am  acquainted  w ftb  th e  p la c e w h e r e  th e

I  loss occurred. Com pared w ith  other PartsT°  u , , T -  k̂ Ü  i l  noI rough place, when the w in d  b lo w s hard . I s H H j  w ith  a
I  harbor that cou ld  b e  m ade there w ith  a  N orth -ea st w m d - w i t h  a

And bein g  cross-exam ined, s a y s T h e r e  are no S S 9 E |  + t /h a v e  
|  shore betw een  N e w  Y o rk  or S p u yten  D u y v il  and  on
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harbored the barge and save her deck  load , that' I  am  aw are of, if- 
draw in g  m uch w ater. I  don’t  k n ow  that I  sa id  so  before. I  think 
th a t th is vesse l cou ld  n ot have been  anchored— th at is  m y  opinion 
n ow . V ery  litt le  p ig  iron is  carried up on sloop s com pared with, 
w h at there u sed  to  be. I  am  in  business now .

A n d  defendants also called  C aptain William I I  Wilson, ,wko 
b ein g  d u ly  sw orn, s a y s :— I  reside in  G reenw ich , C onnecticu t. I am 
a boatm an on the H udson  river. I  h ave b een  tw enty-five years so 
en gaged  part o f  the tim e to w in g  and part o f  th e  tim e on  barges, 
I  carried lum ber dow n, and iron up th e  river. MTe a lw ays load our 
barges on deck  principally: W e  load  about fifteen  or eigh teen  tons 
out o f  one hundred in  the h old— th at is  our p ractice— all others as 
far as I  have seen do that w ay. I t  is  thrust r ig h t d ow n  th e  hatches, 
I t  is n ot trim m ed d ow n  there. I  have b een  on  the H u d son  river 
tw enty-five years. I  know  T appan b ay— w h en  th e  w in d  b low s it is; 
a p retty  rough  place. I t  is  m uch w ider, and th a t is  th e  reason it is 
rougher than other p laces, I  have heard C aptain  R o g ers  describe his 
v o y a g e  the n ig h t the barge sunk. A s  far as I  k n ow  he could  not 
have m ade any harbor. W b  never th row  an yth in g  over the hatches 
unless there is  som eth ing  in  the h old  w e  w an t to  keep  dry. M y  barges 
have no upper deck— n ot the w hole len g th — on ly  a quarter o f the 
w ay.

A n d  b ein g  cross-exam ined, s a y s :— Our b arges are flat on  the bot­
tom — n ot w hat w e  call sharp vesse ls  at a ll— th ey  are b u ilt for carry- 
in g . Som e draw  m ore w ater— som e less, accord ing  to  th e  w idth of 
the hold— usually  seven  and a h a lf  feet. I  m ean th a t th e  to w  could 
n ot m ake harbor.

A n d  defendants also called  Charles Scotty w h o b e in g  d u ly  sworn, 
sa y s: I  reside in  the c ity  o f  N e w  Y ork . M y  b u s in es s ' is  boating 
b etw een  T roy  and N e w  Y ork . I 'h a v e  been  about fifteen  years en­
g a g ed  in  that business. I  do b argin g , steam boatin g  and boating. I 
carry different th in gs, grain , flour, iron, lum ber. I  am  acquainted 
w ith  th e  m ode o f  load in g  p ig  iron on barges. I  load  it  on deck al- - 
w ays. I  have put som e in  the hold . I f  I  w as load in g  about two 
hundred tons I  w ould  put about tw enty-five tons in  th e  hold . Some­
tim es w e  have a litt le  board and slide i t  d ow n  and then  m ake a kind 
o f  a bed , and then  throw  it  dow n. I  have h elp ed  to  g e t  iron  on my- 
self. I  am acquainted w ith  the loca lity  w here th e  vesse l w as lost. I 
h ea id  Captain R o g er’s evidence. I  should  n ot k now  o f  any p lace where 
he cou ld  have m ade a harbor fen  h is to w , w ith  a N orth -east wind.
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It is generally accounted the rou gh est p lace b etw een  A lb a n y  and' ew  
Y0rk—-between T roy  and N e w  Y ork . W h en  w e  g e t  th rou gh  th ere  
|ye genèrally think w e  are a ll r igh t in  a b lo w . I  should  say  th e  Ves- 
le l was in her proper p lace in  the to w . I n  coverin g  h atches, t lie  
practice is, a com m on board  h atch  is  p u t on. W h en  w e  h ave g o t  t o ! 
tarry grain, w e have g o t  to  h ave canvass over to  p revent any leak- 
l ng__tiiat is w here there is  no upper deck . W h ere  there is  an lippèr  
¡deck we do not do it.

■  And being cross-exam ined, says :— A ll barges*are n ot m ade to  carry  
■everything on  deck. W^e put a lit t le  in  th e  h o ld  to  ease the deck . 
■Some barges are m ade to  carry ev ery th in g  on-deck— m ade flat, lo w , 
■middle stauncheons. T h e conven ience o f h and ling  is  som e part o f  
Reason for carrying iron  on deck— another th in g  is  w e  are n o t afraid  
lof damaging the iron. I  h ave never carried  h ay  to  m y  recollection . 
■The barge m ight h ave le t  ou t herself^ and go n e  in to  harbor herself» 
■but there is no plape for th e  steam er w ith  th e  to w .

I  And defendents a lso  ca lled  Captain Wilsey, w h o  b e in g  d u ly  sw orn  
Isays :—I live in  N ew ark . M y  business is  b o a tin g — coastin g . I  h ave  
■been so em ployed ab out th ir ty  years. D u r in g  th a t tim e I  h ave ex* 
■evcised the calling and been  ab le to  see som e coastin g  around the  
K ew  Jersey coast, A lb a n y ,'a n d  th e  east coast as far as B òston . I  
■lave been familiar w ith  th e  m ode of tran sporting  p ig  iron  on  barges.
■  have tow ed barges. P ig  iron  is  u sua lly  load ed  on deck . Som e- 
ltim.es I  have seen a lit t le  p u t b elow . W h en  it  is  p u t d ow n  there, it , 
Rs thrown dow n in  th e  hatches. I  never saw  any trim m ed, nor never  
■bad any trim m ed in  the hold . I  h ave heard  a descrip tion  o f  h o w  the  
1 ‘ Mayo ” Was loaded. I  th in k  i f  I  k ep t that, barge I  sh ou ld  h ave put 
Itbat proportion in  th a t h o ld , or sh ou ld  h ave p u t a lit t le  in  th e  hold .
■  think a vessel loaded  w ith  iron  on  deck  is  safer than  w h en  load ed  
|in  the hold. I  m ean b arge w hen  I  say  vesse l. P rob ab ly  four or five  
■Wndred tons o f  p ig  iron  I  have to w ed . I  th in k  I  to w e d  th e  barge
■  Nichols ” from E lizabethport w ith  five hundred tons. M y  im press. 
■on is it was all on deck— I  w on t say  all. W e  ; gen era lly  p u t th è  
patches on. I  don’t  k now  th a t I  ever sa w  a b arge w ith  th e  h atches  
■overed up, except load ed  w ith  grain. W e  then  p u t a p iece  o f  canvass 
■ v er . I  do not th ink th ey  do th a t w hen  th e y  h ave upper deck . I

ac(iuainted som e lit t le  w ith  th e  to w in g  business. I  heard  C aptain  
■Rogers’ evidence. I  th ink  th e  course h e to o k  w as th è  safest w a y  o f  
B loing  it in m y judgem ent. I  k now  th e  u M ayo”-—I  h ave know n-her
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I said I 
That was

probably som e tw e lv e  years. P rior to  tbe lo ss  o f  her I  do not know 
w hat condition she w as in  as to  soundness and g o o d  order. I  never I 
exam ined  her. Mr. Sm alley spoke to  m e one day, and said  he had 
som e iron to  go to  S a u g erties .. I  sa id  one hundred tons. H e said, 
he had tw o  hundred tons to  take, at one dollar per ton . 
w ould  take one hundred tons at one dollar and fifty  cents.

before th e  “ M a y o ” w ent. T , .  ,
A n d  b ein g  cross-exam ined, sa y s:— I  ow n  a schooner. 1 thin a 

vesse l as safe loaded  on deck. I t  does not strain  a v esse l so mud 
Som e vesse ls are ju st as safe i f  load ed  on  th e  top  as a t th e  o om. 
W h ere vessels partake , o f  th e  sharp .build , th ey  w o u ld  n ot carry en 
load  on deck— they w ou ld  roll over w ith  it. In  proportion as it 
differed from  b ein g  a square or flat b ottom ed  v esse  , w en  e 
risk  o f  her ro lling  over. Supposing th at h ay  ten  fee t h igh , loaded on 
the top  o f  the iron on deck, w ith  canvass around it , i t  w ould  ma 
lit t le  difference in  its  liab ility  to  roll over. I  k n ew  the “ M ayo was 
sunk about e ig h t or ten  years ago. She careened over at t  e  ̂ as 
Com pany’s w harves. I  have know n her som e tw e lv e  years sine

she b elon ged  to  N ew ark . ' • .
A n d  b ein g  re-exam ined, says :— A t  the tim e the ‘ M ayo s i 

som e years ago, she w as ly in g  at the G as C om pany’s I  wharf, w* 
guards tw o  feet, w id e, her guards caught on the dock  w hen  the 
cam e up, and w hen  th e  tid e  w en t dow n  she ro lled  over an ®an , 
do n ot th ink  the h ay  on th e  deck  w ou ld  affect her at all. I  e win 
w ould  catph her r ig h t in  front and w ou ld  n o t careen th e  vessel a a • 
A s far as the safety o f  the vesse l goes , I  w ou ld  n ot m ind  putting sa 
in  front as th is w as. I  th ink it  w as C aptain D a n ie l Y a n  Buskirk w 
com m anded her w hen] she careened at th e  w harf. - ,

A n d  defendants also called  David F. Drown, w h o  being

sw orn , says :—  _ Y  , i at
I  liv e  in  N ew ark , m y  business is  a sh ipright. I  h ave w oi 

i t  tw e lv e  years w ith  Thom as E . W illia m s and others. I  ^  
barge M ayo. I  w orked  on her w hen  her guards w ere  taken o . ^  
had  a thorough  overhauling at th at tim e. She w a s p u t m  g® 
condition. I  overhauled her afterw ards. I  exam ined  her— that ^  
before sh e w as sunk. I  le ft  her , oh those occasions in  g ° °  ;
d ition . I  cannot te ll Exactly w hen  she w as la st done. H ereon
in  N ovem ber, 1865, w as very  good , so far as I  k n ow . I  ŝ Ŵ aS 

* frequently, prior to  her loss, alm ost daily . I  saw  her after s e ^ j  
raised. I  w orked  at her afterw ards and repaired  her. H er gen ^
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[condition, independent o f  th e  injury she- then  received , f o g  very  
I ¡rood. Her tim ber w as sound, w ith  the excep tion  o f  w h at was,, 
broken in sinking. P rev iou s to  her 
ed to put her in good  order, nnd w e a lw ays d id  so.

And being cross-exam ined, says :— It Was before N ovem b er, 1865,
1  think-in the summer before she sunk. T h e year previous to  sink, 
incr I saw her. I  th ink  she w as on  the w ays then— I  cannot say  ex . 
actly. W e have b ooks th a t w ou ld  show.' T h e b ooks w ou ld  sh ow  . 
the materials used  and w h a t w as done to  her.' T h e b ooks sh ow  /

¡ whether she was on the w a y s or not. N o t. to  m y k n ow led ge w as she 

expected to be repaired again.

And defendants also called  Patrick Conner, w ho b ein g  d u ly  sw orn , ; 

s a y s •
1 live in E ast N ew a rk . I  w as on the M ayo w hen  she sank. A t  

the present tim e I  am w ork in g  for the N e w  J ersey  R ailroad . I  am  
[freightman. W h en  I  w as on th e  M ayo, m y  business then  w as b oa t­
ing. I am boating off and on for fifteen years as deck  hand— som e- 

j, times piloting. I  w ent w ith  th e  M ayo a t th e  tim e she sunk from  
New York and from N ew ark . I  had  been  probably a m onth  or tw o  

I on her—probably m ore. In  and about tw e lv e  o clock  I  cam e on / 
I watch that n ight. I  w as in  b ed  before that. John  D a rcy  w as on 

watch with me. T he condition  o f  th e  b oat w hen  I  w en t on w atch  
I was, I thought she looked  as usual, all r igh t. I  b elieve  the captain  
I gave us some instruction about pum ping her ou t at the tim e, and to  
[ keep a good look out b etw een  th a t and m orning. T h e first th in g  w e  
I did after getting  up w as p um pin g  th e  barge out. W e  then  w en t up 
I into the pilot house. There w e  sta y ed  about an hour and a half, 
[near and about that tim e, then  w en t d ow n  and exam ined  the pum p  
[again, and found her leak in g  a lit t le  m ore than  usual. John  D arcy  
[started the pum ps.r I  took  a lam p and w en t around h ei . I  cou ld  
[not see anything about her. I  gu ess  I  w en t tw ice  ai ound her., I  
[then went to  call the captain  w hen  I  found  her lea k in g . . ? ,, 
[discover anything to  account for it . I  w en t forw ard. I  sa w  a  lit t le  
[spray there on the deck. N o t  m uch w ater. T h at’s all. I t  w a s noth- 
[ in g  to excite alarm, or account for the leak in g . N e x t  th in g  w e  
[  worked was to g e t the steam boat. W e  k ep t th e  pum p g o in g . e 
■ could not make them  hear. I t  w as a v ery  strom y n igh t.  ̂ W e  d id  
I  not get help from the steam boat. T h e captain  g o t  perm ission  from

E
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the captain of the other boat, to put part of the iron on his boat. As 
I was in the act of passing iron to the captain we had to leave her— 
she was sinking. No one assisted'me and the captain in [carrying 
off the iron. No one offered to assist, that I know of, from the ad­
joining boats. The hatches were on. I helped to put them on. The 
hatches were pretty tight. Pig iron wag over the hatches—hay was 
over the iron.

And being cross-examined, says :—I was a boatman employed as 
deck hand before this. I am not a sailor. I was employed as deck 
hand out of Newark by Stephens & Condit’s Company andjThomas 
V. Johnson. We found water in her as soon as captain turned in— 
five or six inches. It did hot take us more than one half an hour, if 
that, to pump it out. I don’t know but what we did pump before 
night. I don’t know but we did. Both I and Darcy pumped the 
water out after getting up. We were both at the pump—both took 
spells. I don’t know who pumped last. We then wenUto the pilot 
house. We sat down. We did nothing to keep her steerage way. 
Whether we sat there for one and a half hours I could not say. We 
kept looking out to see if anything were to happen. We could go 
round, in one and a half hours or a little less than that, or over that, 
we went ronnd. I say it was in that time beeause it seemed that to 
me. Both Darcy and I went down together. John Darcy took the 
pump I took a lamp around. There was a little more water in her 
than there was before. There was six or sevcninchesi I left Darcy 
at the pump. I went outside on the barges that were on each side. 
I was there looking to see if anything was the matter with the vessel 
I did not go in the hold. T went round twice. | I waspretty slow in 
going round, not very slow neither. I examined her carefully. I 
don t know how long it took me to examine her. It might have been 
ten minutes. I cannot say what time. I believe I did say on the last 
trial. I judge I called the captain in about half an hour after I dis­
covered that there was more water than there ought to be. ' I have no 
doubt I did. 1 helped to put the hatches on. I was around at the 
time she was loaded.

' The loading was a contract job, and I could not say who did it 
There were several men loading her. They generally hire, who they 
please on contract jobs. . At the present time I cannot tell who was 
there. I cannot say which of our men was in the contract,
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And being interrogated by the Court, says.:—When we. pumped 
I her out first time, we were not engaged more than one-half an hour.

And being re-examined, says:—We had no difficulty to get the
■ water down the first time. When we tried afterwards, the water H • •I  increased m spite of us.

And being interrogated by a juror, says:—The means we had of 
I finding out that she was leaking more, was, we had a guage in the 
I cabin. I went to the cabin to look. I was not on deck all the time.

And being further re-examined, says :—I discovered the pump did 
I not reduce the water, and then I went round with the lamp.

And being re-cross-examined, says :—Before I went around I dis. 
I  covered the pump did not decrease the water. I looked at the guage 
I before trying the pump—when going from the pilot house. ‘ There 
I was then six or seven inches probably of water in it, the gauge told 
I us. That pump was aft. I do not think that the vessel had listed a 
I little then. I think she was trim at that time.

Ang being interrogated by the Court, says:—I judge there was 
I nine inches of water in when X called the captain.

And defendants also called John Darcy, who being duly sworn, 
I says:—I live in Newark. I was on the “ Mayo” the night she was 
K lost—I was deck-hand on her—I had been four or five months em- 
I ployed on her. I had been deck-hand before on another boat. I had 
I  been in the business four or five years, between here and New 
I York. I came on watch the night the “ Mayo” was lost̂  at twelve 
I o’clock, to the best of my opinion, with Patrick Conners. We first 
I pumped her out—then went up in the pilot house. The captain said 
I we was to keep a sharp look out if any of the lines would part, or 
I anything around her. That is all the instructions he gave. Yes f 
I be told us to look after the pumps, and try her once in a while. Me 
I and Peter Conner pumped her out. We took about one-half an hour 
I to do it, to the best of my opinion. The pump pumped her out— 
I P'ppped her clean. Then we went up and sat in the pilot, house 
I sometime about one and a half hours. I could not say longer or less. 
I About one and a half hours, I suppose. We had no clock or watch 
I either. I merely give the best of my opinion. ■'' We went down after 
I and tried the pump. We found a little water in, and I Went to work 
I to put the water out. I pumped out and she kept gaining on 
I me. Patrick Conners went all around her. He came back and said
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he did not see anything the matter with her, and that she was gaining 
in her leaking all the time. I continued pumping. Patrick, Texpect 
then called the captain. The captain then got up: I cóuld hear the 
captain hollowing, and Patrick Conners—could hear both of them 
halloo. Not yet came any answer. Alter a while she listed over.; 
I could not tell what the captain and Patrick Conners was doing. I 
suppose taking iron off . Finally she listed over. I stayed.;at-the 
pump while she listed over on starboard side, andthea I got over on 
the other canal boat. I stayed as long,;, as I could on her to be sal®. ¡

And being cross-examined, says .—I am at laboring work now. I 
was brought up to laboring work, and boating once in a while. T am 
not a sailor—a river boatman. When we left the pilot house wo 
went straight to the gauge and looked at it. Well, I suppose, there wax 
then about five or six inches of water in it. To the best of my 
opinion it was pretty near half an hour after that, that the Captain 

' £ot up. i, ¿ : Y . Y ; a t’ umm Spfl
And being re-examined, says :--When Connors had gone Pound’ 

the boat. I don’t know but it might be ten minutes or quarter of an 
hour I heard him call the captain. I don’t known Whether he got up.
I kno w there was no assistance from the other boat.

And being re-cross-examined, s a y s I  went to the pumps right 
away from the gauge and Patrick Connors went round. We found 
right away alter his going round the boat that the water had gained.

And defendants also called Captain Mallard W. Kelsey, who. 
being duly sworn, says:—I reside in Albany—my business is steam- 
boating. I have been so engaged twelve or fourteen years. I was 
in barges ahout twelve or fourteen years. On the 20th of Novem­
ber 1865 I was bound from New York to Albany. I was on boaid 
the propeller “ Win. C. Redfield.” I left New York, Broad street 
at five o clock in the afternoon. I had no tow. There was nothing 
peculiar about the night—it was hazy. Between eight and nine 
o eloek it struck down upon the river pretty heavy upon us—the 
wind did. That was up the river about twenty-five mile's. It com* 
menced by ruining and blowing in squalls. ' It continued on till we 
got to the Highlands and increased till it got to be a perfect gale.— 
The Highlands with reference to Tappan^bay^is above; It was be­
tween eleven undone o’clock when I was there! The seá rough—the 
river was—it was flood tide—it was pretty rough. The wind was
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[about North-east, and it blew right down the river. A  barge going 
[bead to sea is apt to start a plank sooner than going any other way 
„by bending—going up and down is apt to start, a plank on the, 

■side. If a vessel is lying in the trough of the sea there is not as much 
[strain as if under headway. I was g,
|steaxhhoàting. I carried down the river flour and grain—up, mer- 
[chandise of all kinds. I have carried pig iron on barges—it was put 
Ion deck. I carried railroad iron—more railroad iron than pig iron.

And being’ cross-exam ined, says :— W e  do n ot fee l th e  N orth -east  
[wind so much in  the H igh lan d s— w e fe lt  i t  m ost at P ou gh k eep sie .—
I Poughkeepsie is about eighty miles up—we were up there about one 
■o’clock. I should: think we were going about ten or eleven miles an 
hour. I had partly loaded propeller. I think abolit two hundred 
tons on that night. I generally carry from two hundred and fifty 
to three hundred tons in that line. The action of the waves upon 
[barges has a tendency to bend them in the middle. I  stauncheon my 
deck. I should judge it has not a tendency to strain the sides by 
[staunching. We take care not to load them too heavily in the middle.

And defendants also ca lled  C aptain Robert Jiurnett, w h o b ein g  
[duly sworn, says :—I réside.- in  New  Y ork  c ity . I am  a boatm an  
Ion propeller now — on the H u dson  river, I  had  a propelle! on the  
[night o f the tw en tie th  o f  N ovem b er, 1865. I  w as m aster o f  it— it  
Ivas the “ II. P .  C arrington.”  I  am  m aster o f  it . I  w en t up from  
[New York to  G rassy P o in t. I t  is  about one m ile  off S ton ey  P o in t—  
■at the head of the b ay— H a v erstra w b a y  th a t is  above T appali b ay  . 
[I left N ew  Y ork  from  4 to  6 o’clock. I  had tw o  b oats— one loaded  

[and one partially loaded..

And being interrogated by thé court, says :—I had two boats .in 
[tow.
1 And being further .examined, says :—The loaded boat was going 
■to Manhattanville, and the partly loaded one to Riverdale. Riverdale 
■is one and a quarter miles above Spuvten Duyvil, and about nine 
■miles from New York. I got tows there and I  went on tp Gra.ssy 
■Point. I got there between ten and eleven o’clock. It w;as not mid-̂  
■night. I went there to bring a loaded brick barge down a Western 
■canal barge, loaded with brick. I did not come down that night. I 
■expected to have done ao. The barge could not get out to the 
■channel. They said the wind bio wed too strong. .It was a very bad 
■night-—blowing very heavy.

V
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E xam ination  resum ed, T hursday, a. m. 16th.— T h at w as m y inten­
tion  w hen  I  started  to  com e d ow n  again  th a t n ig h t w hen  I  got to 
G rassy P o in t. W h en  I  g o t  there I  d id  n ot exp ect to  com e down 
again  th at n igh t. T h e sea w as too  bad  to  b ring  th e  to w  dow n. I did 
n ot look  for the- boat at a ll w hen  I  g o t  up, because I  cou ld  n ot bring 
i t  until ebb tide . I  could  have brought it  on the ebb. I  turned my 
boat’s head  to  the sea, and lay  there a ll n igh t. In  the m orning I  did 
not g e t  the tow . T h e w eather w as ju s t  as bad  in  the m orning.

A n d  b ein g  interrogated  b y  the court, says :— I d id  not g e t  it  be­
cause th ey  w ou ld  n ot com e out o f  th e  creek.

A n d  b ein g  further exam ined, says :— I t  w hs b io  w in g .a  h eavy  gale 
th é  la tter part o f  the n igh t. T h e sea broke up on th e  steamboat 
dock at G rassy point— on the upper side o f  it .  W h en  the flood died 
that w as. I  d id  n o t run regu larly  there, b u t in  p assin g  there I  never 
saw  it  before break over the dock. I t  rained  th at n igh t. W e  had 
rain falls all n igh t. I  cam e on w ith ou t the b arge in  the m orning on 
flood tide. I  g o t  from  there about e ig h t o’clock , I  suppose, or nine- 
o’clock-—as soon as I  ascertained th ey  w ou ld  n o t com e out. T he sea 
w as very  h eavy  on th e  flood. I  brou ght a  lig h t  b oat from  Sing 
Sing. I  m ean an em pty  boat. W e  Had to  p u t extra  lines on  her tg 
keep  her a long  side. W e  u sually  to w  them  w ith  their  ow n lines, but 
I  had to  furnish them  w ith  one or tw o — I  am  n ot sure. T h at was on 
acconnt o f  the sea w ay . B y  sea w a y  I  m ean h e ig h t o f  th e  seas. 1 
h ave used  barges. T he on ly  one l e v e r ‘had I  u ted  to  carry flaging 
stone on, and one load  o f  iron she carried from  P rinceton . I  w as not 
on board that. I  w as w hen  she carriêd flag ing . I  have n ot seen  iron 
carried. I  know  she carried  it  on deck. She had  a h o ld  b u t  w e  never 
used it  excep t to  carry coal. W h eth er  carrying stone or iron  we 
never p ut any in  the h old  at all. T h e usual w a y  o f  carrying p ig  iron 
is  to  put all on deck, particu larly i f  the d eck  fram e is  sufficient to  hold 
it .

A n d  bein g  cross-exam ined, says :— I  should  have b rou ght th e  boat 
d ow n from  G rassy P o in t i f  the tide h ad  been  on the ebb, because the 
ebb tid e  cu ts the sea dow n. T h e ebb tid e  flow s out. T h e flood tide' 
flow s in. I f  it  is  ebb tid e  a South  w ind  m akes a h eavy  sea, and if 
flood tid e  a  N o rth  w ind. A  cross w in d  m akes the h eavy  sea. In 
g o in g  dow n the w ind  w as in  our favor. I f  w ind  and tid e  had been in 
our favor in  th e  m orning, then  I  w ou ld  h ave taken the b arge  down.
I should  have to  take her a lon gsid e— n o t to w  h er, and n ot b y  haw ser



41NEW JERSEY SUPREME COURT.

They could not steer her— w e should  g o  to o  fast. I  exp ected  to  take  
her alongside. I f  there had b een  tw o  o f  them  I  cou ld  h ave taken  
them. I f  I had had tw o , I  should  h ave to w ed  haw ser fashion. I f  
there had been three or four b oats I  w ou ld  have taken  them  a longside, 
jif no more. I  should  n ot h ave gon e ou t th a t m orn ing  w ith  such a 
heavy tow hawser fashion, w ith  th e  fu ll sw in g  o f th a t w ind . G rassy  
Point is above N yack . I t  w as ebb tid e  th e  la tter  part o f  the n igh t, 
and the wind rose in  the m orning. I  w en t to  her about one o’clock.
I thought it  d id lu ll a lit t le  w hen  I  w en t to  bed .

We were not trave llin g  then— w e w ere tied  to  th e  dock. B y  the  
latter part o f  the n ig h t I m ean after I  w en t to  bed . I  th o u g h t the  
wind m oderated a litt le  after I  w en t to  bed . A fter  I  w en t to  b ed  I  
¡don’t know w hat the w in d  w as, b u t I  cou ld  fee l th e  b oat jum p. T h e  
blow continued up the river. I  w en t n ex t  n ig h t about tw o  or after 
park. It w as not b lo w in g  then . T h e d ock  a t G rassy P o in t  w as  
about the usual h e igh t o f  docks on th e  N o r th  R iv er— four and a h a lf  
feet above h igh  w ater m ark, I  should  ju d g e . I t  m ig h t b e a  foo t or 
two less— m ight be m ore— perhaps n ot above three fee t on extraor­

dinary tides. T he usual h ig h  w ater  m ark is  four fee t or four and a 
half feet. My vesse l by th e  o ld  m easurem ent w as eighty-four tons, 
fit was just a to w  boatl N in e  m iles  an hour is  her usual rate o f  
¡speed. The barges that I  sa id  carried a ll on  deck  w ere r ig h t flat 
■boats. I w ent on th at one. I  ow ned  th a t one. W e  carried flag in g  
¡stones from N ew  B runsw ick  to  P hiladelph ia . She carried all on deck. 
We put nothing in  the h o ld  a t a lR  She had  s ix  feet hold .

And being re-exam ined, s a y s :— T h at barge I  speak  o f  had  a screw  
¡bottom stayed  dow n. T here are on ly  a few  o f  them  m ade so. O nly  
pour or five on the N o rth  R iver .
I And defendants also ca lled  Captain George A. Gage, w ho b ein g  
»duly sworn, says :— I  reside a t K in gston , N e w  Y ork . M y  business  
|s  a boatman. T hat has been  m y  business for about th ir ty  years.
I was engaged in  that b usin ess in  th e  m onth  o f  N ovem b er, 1865. I  
liemember that I  w as on the river on  th e  n ig h t o f  th e  tw en tie th  o f
II ovember, 1865. I  had a to w . T h e p rop elling  pow er w as a  sid e  
iwieel steamboat. I  w as m aster o f  her. M y jou rn ey  w as, bound  
j iom R oundout to  N e w  Y ork . I  th ink  I  had  six teen  to  e igh teen  
I oats and barges togeth er  in  m y  to w . T h ey  w ere load ed . L oaded  
I t coal. I  le ft R on d ou t about four o ’clock  in  th e  afternoon o f  the  

■twe^16̂ 1*  ̂ d id  not g e t  to  N e w  Y o rk  u ntil th e  m orning, o f  the  
I twenty-second. T h e reason I  w as so  lon g , w a s in  consequence o f  the  
L ^ riU‘ ™  W ow ing h eavy , and rain ing. I  m ade harbor a t V er .  
IF nek s Point. Y erplanck’s P o in t  is  th e  term inus o f  H averstraw
I- 0 '1} '. V . V - V . r -
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And being interrogated by the Court, says :—It is above Nyack.
And being further examined, says :—I made harbor there in con­

sequence of the storm. I could not have got further ,yith safety. I 
reached there about five o’clock in the morning of the. twenty-first— 
that is Verplanck’s Pointy It had been a very rough, stormy night 
It was not an ordinary storm. It was an extraordinary storm. A 
great deal heavier than we usually have there* I think I left there at 
night, or neighborhood of four or five o’clock in the afternoon of the 
twenty-first—it might be a little later. I was in the CourtTiere when 
Captain Rogers gave his evidence. I heard his testimony, Iroin 
my experience there was no harbor Captain Rogers could have made, 
the way the wind was.

And being cross-examined, says :—There was no harbor for a vessel 
drawing water oyer six feet. No; not at high tide. I don’t think 
of any place they could get in with safety for a single vessel, drawing 
more than six feet of water. There are docks there at Piermont for 
five feet four and a half inches draught vessel. I have, stayed there,. 
I did not happen to be there in a storm like this. The tide only rises 
four feet three and a half inches. Not within twenty miles from New 
York I don’t know it rises from five to six feet. When I started the 
weather was stormy. At five or six thick and misty—not much 
wind. The wind was from the North-east. I expected a storm* fi 
looked stormy. We would go five or five and a half miles on ebb tide, 
We meet the flood about ten o’clock, below Newburgh. The. weatk- 
erhad then become much heavier—blowing heavier—behind us. We 
were going down before it—with fair wind. I did not turn in. It is 
something I never do, with a tow like that, and in bad weather— 
not at nights. One watch turned in. One watch is, one engineer) 
and quarter deck hands, When we came to anchor it was blowing 
harder. About nine and ten o’clock it blew heavily with us. , From 
that until one o’clock it blew heavily. I could not tell whether the. wind 
lulled any. I was in the Highlands where the wind is very unsteady, 
It was first part of ebb tide when we came to anchor''or the best 
part of it. After we started we carried ebb tide until about nine 
o’clock. The tides are every six hours. At three o’clock in the 
morning it was high tide. I don’t carry tide with it as I dp against 
it. I only carry five hours with it. I count slack water in. If it w 
high water at nine o’clock we expect it next day to be high water at 
ten o’clock. I count from the ten to the time it slacks and there i5 
one hour difference as the tide slacks, It was high water again with 
us abofit four o’clock in the morning. I carne to anchor between five 
and six in the morning:—we had both kinds of tides. My tow was
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[.partly canal boats and partly barges—they were all flat boats. ■ I had 
[ no sectional boats with us. They were all canal boats built for river 
[ service. They were loaded with coal—fully loaded. I had no tow on 
[ hawser. I had then all with me. It is not customary to tow with 
hawser a. small tow. I call sixteen to eighteen a small tow. Twen­
ty and above a large tow.

And being re-examined, says:—The wiud was heavy in the' High­
lands. We never expected any trouble with the tow in the High­
lands. If we reach the Highlands we are safe to go through with 
wind anyway. In the bay we cannot go through with a tow with 

[ wind bio wing heavy either South-ward or 1ST orth-east. The barges I 
had were built for canal and river service. We have a double crew 

[ on steamboat, where running night and day. Four men take half 
I night and half day—then we have two to call for the next—we stand 
[ six hours. We divide them into fours—part takes one time and part 
I the other.

And being interrogated by the Court, s a y s W e  change watch at 
twelve o’clock at night.

And being re-cross-examined, s a y s Wi t h  any ordinary weather 
| we can go through the bay. A south wind would blow nearly up 
(the river and when north-east would blow nearly down the river.1 If 
[going either up or down the bay, and the wind was either in the 
I South or North-east, we could not go.

And being further re-examined, says:—In saying with any ordi" 
jnary weather we can go through the bay, I mean an ordinary blow-, 
I such as we are subject to meet. If we happend to be in the bay and 
I caught, we wrould have to go on as we could.
; And being interrogated by the Court, says:—I think one tow 
[passed us at Rondout, at Newburgh bay.

And the further re-examination continued, says :—The tow just re- 
iferred to was chiefly vessels—sloops—they were towed by hawsers, 
i I do not rocollect what time I passed them. It was a full tow I 
[ think. It was between twelve and one o’clock. We don’t go much 
I with flood tide* We never anchored with any tow. We could an- 
j chor. If ve had anchored, it would blow all the boats together—it 
I would not be so if going ahead. It is not customary to carry two 
[ anchors. Coasters do carry two anchors, but ’not to anchor at both 
buds.. -

%
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And Defendants also called Captain James E. Heaton, who 
being duly sworn, says:—

My occupation at present is Agent of the Whitehall Transpor­
tation Company. I live at Rondout. I was on the river on the! 
night of the 20th of November, 1865, between Rondout and New] 
York, on the steamer Thomas Cornell. She was a passenger and: 
freight boat, running regularly from Rondout to New York. I 
left Rondout at 6 o’clock in the evening. Her usual practice was 
to make landings all along the shore. My experience of that! 
night was, we had a very heavy night. We came from Rondout, ; 
landing at Poughkeepsie, thence to Newburgh. We landed be-; 
tween the places at Marlborough and Milton. We got to New­
burgh and the pilot thought it was best to come to and'not go on. 
The weather was so dark and stormy and we did not dare to go 
on. They could have gone through, perhaps, but we had passen­
gers to wait for and freight to land. The wind was blowing 
heavy from: the Northeast, and raining. Our difficulty^about land­
ing was the wind. She was a heavy steamer, and could not come 
to to the wind. It is very few times that we do not go through, 
It is not often she comes to except in a very severe storm. She 
usually makes her stops if the wind does blow. Along in the; 
morning, after it was got light, we left Newburgh. On the next 
day it was a very heavy sea—during the day. 1 think we did not 
make our stops the next day, but went right through to New York, 
I think we made one stop, but would not be positive. One I know 
we did not make. We did not make the usual landings. The char­
acter of the storm on the night of the 21st was, the wind was 
blowing very heavy to an extreme blow—what we call a heavy 
storm. . It was a storm we do not often see. I was away out of 
town and did not notice how the tides were. I remarked that it 
was very high water during that storm.

And being cross-examined, says
A northeast wind hlways raises the tides in the North river, be­

cause it blows the water in from the Ocean. We were to have
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■made landings at Cornwall and West Point. Cornwall is below 
■Newburgh, on the west side of the river. We had no more call­
ings to make. We did not land on the east side of the river* If 
Kre had landed, we should have had the full swing of the wind to 
■the shore. It was a steamer. 1 do not recollect how much water 
■she draws. She had.double deck, with state rooms. It was near- 
lly 9, or somewhere about, when we made Newburgh. Next mor- 
Ining when we started it was blowing. ' The storm increased that 
■day—blowing heavy. The darkness had a deal to do with our not 
■landing, and with the reason we did not go on. The darkness 
■does not prevent them landing—not in good weather. We 
■landed at Marlborough and Milton between 8 and 9 o’clock. 
■Those places are between Poughkeepsie and Newburgh, on the 
■west shore. The river is very wide at Newburgh.

And being re-examined, says:—1 “ turned in ” at Newburgh. 
Bl stopped there all night. I was out during the night, and it was 
■blowing very heavy.

And Defendants also called William Hopkins, who being duly 
■sworn, says:—
[ My business is a boatman. I exercise that calling on the North, 

■river. I was in that business in November, 1865. I am living at 
■present in Jersey City. 1 was on the river on the day of the 21st
■ of November. On the night of the 20th 1 was lying in Rondout 
■Creek, on the propeller “ George W. Pratt.” I was master of her. 
■I was out around in the morning, and did not go down the river 
■until after dinner time. I went down after dinner until I  met one
■ of our tows—either the “Herald ” or “ Marshall.” I was in the 
■employ of the line that owned tbe Herald and Marshall. It is the
■ Cornell line. I was sent down till I met either one of the tows and 
I  to assist them up to Rondout. I was sent in consequence of the storm 
■—afraid the boats would be behind time. I went down as far as
■ Low Point—that is about three or four miles above Newport, and 
■there I found the “ Marshall” lying to the dopk. She had part of
■ tow with her, and the rest was anchored all along Newburgh bay.



N È #  JEËSÈ Y SÜPRÉME COURT.

She had canal boats, barges and vessels. She had canal boats ani j 
bârges with her. I do not exactly know thé number of the tow.
I should think she had between , twenty and twenty-five, all told. ; 
I rounded to alongside the Marshall and told them I had been sent 
to assist them. The Captain said the best assistance I could give 
them would be to tie up alongside and wait till the storm abated, 
and help to gather the tow together for him then. I tied up be­
tween five and six o’clock in the evening 1 arrived there. I got 
in behind a big barge to get out of the way of the heavy sea. 
About 1 o’clock we commenced getting the tow together. Hè 
came across the river. Wé made the tow up again, and I got 
alongside of him and helped him up to Ron do ut. My recollec­
tion of the night of the 20th is ol its being a very severe night. 
The next day, thé 21st, was à very bad day indeed. It was a littlè 
more than an ordinary storm—it was an extraordinary storm, I 
think; Jacob Dubois was the Captain of the Marshall.

And Defendants also called Captain William Whitfield, who 
being duiy sworn, says :—

I was on the North river on the night of the 20th November, 
1865—on the “ Cement Rock.” I am Captain of her. She plies 
between Newark and Rondout. She belonged to the Newark 
Lime and Cement Company. She was a propellor. We had ce­
ment with us and a schooner in tow. The schooner had stone on. 
We left Rondout between four and five o’clock in the afternoon. 
It was a very stormy night and blowed. We did riot'get the tow 
home. We got it down in the kills—that is right off Staten Island. 
We got there between five and six o’clock of the morning of the 
21st.

And being interrogated by the Court says :—That is, we got 
there with my tow.

And being further examined, says:—The reason we did not 
bring them home was, because it blowed so heavy we could not. 
I think it kept bn blowing on the 21st until sometime in the after-
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[noon. We had the wind behind us. We went with the wind—a 
fair wind it was. When we got to Newark Bay the wind was 
ahead.

And being interrogated by the Court, says:—I don’t mean by 
that that the wind was ahead in the kills.

And being further examined, says :—Thomas Petit was the Pilot 
on the “ Cement Rock.

And being cross-examined, says :—We were traveling ail night, 
[steadily. We towed alongside—not hawserway. We left Ron- 
dout between four and five o’clock. We met all sorts of tides 
coming down. The blow increased about ten o’clock in the night, I 

[should think. It commenced blowing about ten o’clock, I think, 
harder; 1 don’t know that it blowed harder the next day than it 
did that night. When I got down to- the kills I anchored the 

Ischooner which we had in tow. 1 do not know what horse power the 
[tug was. We had not enough power to tow the schooner against 
that head wind, the reason we anchored her. She was a schooner 
12Ü tons burthen, carrying about 120 tons. She had stone aboard. 
We had head wind all the way up to Newark. I came up. T 
suppose we came up about seven miles an hour ; our general runs 
abbut eight or nine. 1 could not say how the tide was when com­
ing up at that time.

And being re-examined,' says We did not have head-wind 
[when we got to Point No-point. We had fair wind.

And being re-cross-examined, says We had head-wind to Point 
¡No.point, then a little fair, then head-wind again to our dock.

I And being further re-examined -, says :— We had not power to tow 
because of its blowing so heavy. In ordinary weather we would 
not have had difficulty. One schooner was not a heavy tow foi the 
propeller, without it blowed heavy.

And Defendants also called Captain Thomas Pettit, who being 
| ¿uly sworn, says :—
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My business is a boatman, at present between Newark and Net 
York. In November, 1865, I was on the North river, on the pro­
peller Cement Rock, as pilot. I remember coming down the river 
on the night of the 20th November, 1865. 1 had a schooner inj 
tow bound to Newark. 1 did not get her up. I left her downin' 
in the Kills. I did so because it was blowing so heavy. I could 
not get her up. I did not think we could. It was a very bad.

When 1 came on watch, it was blowing then pretty heavy. It was | 
then about 12 o’clock, and puffing and very squally like, by spells, r 
Would lull and then come on harder again. The sea was not so 
bad the first part of my watch, because we were up in the High­
lands. When we got in the bays, the sea was pretty bad there, 
although it had got ebb tide then. Captain Griffin was withine 
in the pilot house. He was Captain of the schooner I had in tow.

And being cross-examined, says :—I came On watch in the 
neighborhood of 12 o’clock. We had three deck hands on board, 
and the Captain, engineer and me.. 1 cannot tell whether the deck 
hands were up that night. I rather think some of them were, the 
night being so bad. 1 am boatman on the Charles Mayo now, in 
the employ of the Stephens and Condit Transportation Co. I 
went on her in neighborhood of a year ago. I was here on the 
last trial. I was not sworn. I was subpoened by the Defendants.

And being re-examined, says:—The Mayo is laying in the docks 
now. She has been in use last season. In constant use.

And Defendants also called James Anderson, who being duly 
sworn, says:—

I live at No. 13 Union street, Newark. 1 was on the barge 
Mayo in November, 1865. I was merely going in charge of some 
baled hay we had for the Newark City Ice Company. I started 
with her from Newark. We went very well from here to New 
York. We had no difficulty whatever. I went with her from 
New York up the river. About 12 or 1 o’clock, we turned im
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■The Captain laid down, and some time after, one of the men came 
land said that the vessel was making water—leaking. The Captain 
■got up, and the Captain came some time after, and told me to get 
■up—that she was in danger of sinking, and I got up. They were 
liât the pump, and she was. in danger of sinking. That is all I 
[know about it. They cut her loose and got on the other boat. 
They cut her loose with an axe. They could not untie the ropes. 

[The Captain was on the opposite side at that time on the other 
[boat. I should call it a pretty stormy night; about the worst 
ever I see. I am not a boatman, but frequently up and down the 

■river. I am in the employ of the Newark City Ice Company. 
■They get ice about three miles above Rondout. My business calls 
[me up and down the river where they get ice. The Company 
[have barges running all the time between Rondout and Newark,

I [where they get ice. 1 did not make any effort with the Captain
■ to get from off the barge. The Captain told me to go on the other 
■side, and I was going for that purpose.

And being cross-examined says :—In the fore part of the even- 
l  ing, I was up in the pilot-house, standing at the wheel. The Cap-
■ tain was up there reading the paper or a book. I was just keep- 
I  ing her steady after the steamboat—steering her. I left with the

Captain, and went to bed. I don’t know how long I was asleep. 
I don’t know what time it was when he called me. I don’t know 
how long it was from the time when I got up, to the time of the 
vessel going down. It was not long. I should*not think it was 
more than three-quarters of an hour; it might be longer or shorter. 
The Captain was up some time before 1 got up.

And Defendants also called Captain William H. Williams, who 
being duly sworn, says :—

I am a boatman. I was a boatman in November, 1865. 1 com­
manded a propeller. She plied between Newark and New York. 
I towed the Mayo down to New York the day before she was lost. 
I cannot tell the day of the month or the day. I towed her on 
the voyage on which she was lost. She was alongside part of the
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way, and part of the way astern. , I .had no difficulty with her \i 
getting along. I left Newark between 3 and 4 o’clock. As to 
being trim for towing, I do not know but she was the same as all 
other barges. „ I could not see she was any way out of trim. We 
must have got to New York about 1 o’clock,I should judge. About 
that time. I left her at Hubert street.

And being cross-examined, says:—She was loaded pretty deep, 
I did not think anything of her being loaded too deep, because I 
did not know anything of the quality of the barge. Some load 
decks even with the water, almost. I had known the Mayo a good 
many years. I knew she had sunk before, in Tappan Bay; I know 
that of my own knowledge. I seen her there, that is the reason I 
know of my own knowledge. 1 saw her while laying there. I 
passed her there several times before she was got up. It is a 
good while ago. She was then, I think, loaded with iron. She 
then, I think, belonged up the river somewhere ; 1 could not tell 
you where. After I had towed the Mayo up to New York, I 
came back again. I think that night I got here; X could not -tell 
you, I do not remember; if 1 had a small* tow it would be early, 
and if a big tow, late. 1 think I brought a tow; we seldom come 
without one. I think we went to New York next day with a to?• 
We have it more rough in Tappan Bay than New York Bay, 
because Tappan Bay is biggest—not so wide, but the largest.

And being re-examined, says:—When I saw the Mayo sunk in 
Tappan Bay, 1 was in a sloop. I don’t know who then owned her; 
she was owned up the river. I saw her name, “ Charles Mayo.” 
She was fixed after she came here ; her guards were cut off. I 
suppose that would make her stand up better. She had a short 
mast with derrick on before she was altered. She did not have it 
when.she went with this iron; she was loaded with iron, I think 
railroad iron. I don’t know how she came to sink. I don’t knof 
she capsized, only I see her there. I don’t know anything of the 
circumstances of her sinking. The weather on the day after 1 
teyred the Mayo down, was pretty storming. Hewn at Newark the
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[tide was pretty high—we always have high tides on such blows; 
[severe gales on the North River produce high tides here. 1 
[don’t remember house in East Newark being surrounded by 
[water. It was pretty high upon the tops of the docks in some 
places here. "

And Defendants also called John Hall, who being duly sworn, 
Says
I My business is weigh-master for the Stephens and Condit Trans­
portation Company. I have had full charge for about 19 years. 
I superintended the weighing of the iron on the barge Mayo* I 
weighed that which was saved out of her—it was placed right 
alongside of the principal office, Centre street.

And being interrogated by the Court, says:—I mean the De­
fendant’s docks.

And being further examined, says :—It was sometime in April,
1867,1 weighed the Iron that was saved; it weighed 11 tons, 17 
[cwt., and 18 lbs__2,240 lbs. to the ton.

And being interrogated by the Court, says:—I mean 11 tons, 
17 cwt. 0 qrs., 18 lbs.

| And being, interrogated by a juror, says:—It was weighed in 
April, 1867.

And being further examined, says:—I mean 1,700 gross—the 
[original weight was gross. I have been familiar with loading iron 
on barges. . Albany barges always take it on deck. I do not; 
remember seeing any put in the hold on barges. I mean barges 
that run on the North river, by Albany barges.

I And being cross-examined, s a y s W e  have got two new barges, 
pot what they call barges. Albany barges are some flat, and some 
¡appear to me to be sharp-bottomed. The Mayo was loaded with 
pome iron in her hold. ' We have to have two scales; we had 
¡when we weighed the iron upon that day. They were close by. 
|A man was attending to one and I to the other; I  was watching

Çr
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both scales. The iron was carried right off the scales on the 
the barge. I was not busy all the time. She was loaded 17th and 
18th November, 1865—she was loading all the time.  ̂There was 
no particular account kept of where it went. 1 could not say 
who was there loading, there are so many gangs of men there 
kept to work. 1 could not bear in mind who was there. I am 
not a sailor. I never remarked any difference between the Mayo 
and Albany barges.

And Defendants also called Thomas W. Dawson, who being duly 
sworn, says.—

I am a Director of the Defendants—The Stephens and Condit 
Transportation Company. I know the iron testified to by John 
Hall, saved from the Mayo. I have seen it: It was brought from 
the Zinc dock when she was raised. The iron was taken out 
of her and placed on the dock and afterwards brought to Newark 
and weighed.

And Defendants rested their defence.

Thereupon the Plaintiffs, by their counsel, called Julius Van 
Wagenen, who being duly sworn, says:—

I am in the Collector’s office. I have witlf1 me here the affidavit 
and enrollment on application of the owhers, relating to the 
Charles Mayo. She was last enrolled by the name of The 
Stephens and Condit Transportation Company. It is the affidavit 
of Mr. Whittingham—he was Secretary—and it is the necessary 
enrollment on that affidavit, dated 7th July, 1865.

Plaintiff’s Counsel read same.

And being interrogated by the Court, witness s a y s T h e  Mayo 
was built in 1842.

Plaintiff’s Counsel also read affidavit of Mr. Smalley, 19th Febru­
ary, 1859.

And being further examined, says:—“ Changed to the neff 
admeasurement,” is the change by statute.
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[ And being cross-examined, says :—The tonnage is ascertained by 
[admeasurement. It does not indicate the load the boat carries. 
[There is no particular rule of measurement. The only load a boat 
will carry is 90 per cent, more than the new admeasurement. If $ 
registered at 100, it would carry 190. The difference of the ton­
nage is the different scale of admeasurement, as changed by Act 
I of Congress; it is not difference of size or capacity.

And being re-examined, says :—The tonnage depends somewhat 
on the shape of the vessel; it depends upon the width of the 
vessel; a flat vessel, with great breadth of beam will carry more. 
That is all I know about it. No matter what shape of the vessel 
we can calculate 90 per cent, over her measurement. We learn 
that by general observation. I do not pretend to be an expert.,

j And being re-cross-examined, says:—The tonnage has reference 
to what we can put inside her. It has no reference to strength of 
timbers, or what we can get on deck.

And plaintiffs also called Captain David Cox, who being duly 
sworn, says :—•

I live in Jersey City. My profession has always been following 
water. At present 1 do not follow the water, but have propellers.
I quitted the actual following of the water fifteen years ago, may 
be a little over. I have been on the water some since, but not on 
¡regular business. My first employment was from Belleville to 
New York. I was employed by the Stephens and Condit Trans­
portation Company for some years, when they first started steam, 
r  really cannot say how long I was with them, I think some four­
teen years. I was towing up the river here part of the time, until 
[they got a steamboat in. We had first sailing vessels, then steam­
boats. I knew the Charles Mayo. Her style of build at each 
end is quite sharp bottomed, quite flat, and I think she has got 
straight sides, I rather think, but I never measured the vessel. I 
kas never interested in her. I think she is a little longer than 
¡she should be for the width of her. Supposing she was loaded
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with pig iron, going to Saugerties and likely to lay ashore, 1 should 
load her with 70 to 75 tons below. That I should consider the 
safest, according to my judgment. Supposing she were loaded 

* with 213 tons, of which 200 were pig iron, and from 11 to 15 tons 
only in her hold, 1 should not consider that a safe way to load her, 
myself, at least, 1 should not load her that way if I had control of 
her at the time. Supposing that the load in the hold was greater than 
before named, and went up to 20 or 25 tons in the hold, it would 
be coming nearer to my opinion, but I should not load her so. I 
don’t know how much she was rebuilt, or whether she was rebuilt,: 
or what extra repairs were put on her, but I should think 213 tons 
à pretty hard load to put on her. • It depends on her build what 
she ought to bear, with a tonnage of 120, according to Tier last 
measurement. Her build is different from some others ) some 
others would carry 20 to 30 or 50 tons more. It has always 
been a difficult matter, and with the new measurement it is a little 
more so. I would rather carry the carpenter’s measurement, that 
is 157. I think that vessel, according to her build, should carry 
200 or 215 tons, if perfectly sound. ‘ I think it was not a prudent 
way to load her with hay in bales on the top of the iron, on deck. 
A vessel going that voyage will have pretty rough weather. In 
going to Saugerties are apt to get ashore, not often, but do do it, 
and I should prepare my cargo accordingly. If a vessel has so 
much on deck, she is apt to sheer a little, but‘when she has got a 
vessel at the side of her it would not matter so much; If the 
disaster happened by springing of butt, I think that loading her 
in this way would have little tendency to produce it. I should 
mention that the practice of barges is, that they carry everything 
on deck. Every man has a different way—different notions, k 
is put on deck for convenience sake and to save labor. In breast­
ing a sea and a wind, going up the North River, it depends alto­
gether where vessels are weakest how they become leaky and 
where they make water. I should judge the Mayo made water 
above her guards, on account of her going from here to New York 
without making any. If she had a barge on each side of her
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going up 'the North River, where there is a little sea, it makes 
Cuite ajar, and she might have had a little sea there, which she 
did not have going to New York ; the jarring might have started 
foakum from the scams and then started a plank. With such a 
[cargo as she had on board, it would not take long to get water 
enough in her so that they could do nothing with her. Good sea­
manship required the looking out to the pumps all the while, I 
should think; when I was captain I did very often. That is 
required according to the severity of the weather and the weight 
of the load. Supposing she had made water in some such way as 
¡1 have spoken of, and it had gained on her, I think it would not 
have had a tendency itself to start these planks. If she was 
[making water through the seams, she might have made enough 
without starting the seams. If she rolled, having water in her, 
or struck against anything, especially, it would have a tendency 
¡to start the planks. Such a vessel generally has two pumps—that 
¡sized barge sometimes only one ; when they carry grain they have 
two—sometimes one aft; they almost always have fixed pumps. 
Barges do not often carry more than one anchor, sometimes they 
do carry two. The barges 1 had carried one, and it was thought 
sufficient.' -

And being cross-examined, says:—I was formerly with The 
Stephens & Condit Transportation Company—not with the present 
corporation. We used sailing vessels when I first went^-small 
ones, I really cannot tell how many years it was before they got 
steam. The J. C. Heartt was first. I am under the impression 
that they did own barge steamers. I could not say they did before 
II left. I never commanded a barge. 1 really cannot tell whether 
j I went up and down with the barge steamers or not. I would not 
like to say I ever made a journey with a barge. If thevessel was 
going to Saugerties and likely to lay ashore, I would lay 70 to 75 
tons of her cargo below; that would be in reference to her going 
aground, because I think it would help her a little. It would be 
! apt to squeeze her a little to pieces, if she was an old one, and all
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loaded on deck. That was the principal reason 1 gave for patting 
75 tons below. : As a general rule 1 would prefer doing it, if I had 
to load her. There would be so much more load taken from the 
deck. If she was able to hold it up it would not make any differ­
ence, except she got ashore. If there was a heavy sea, I should 
prefer, if 1 had the loading of her, to load her below. That would 
make this difference, 1 don7t think the vessel would strain so bad, 
It strains a vessel because the weight is all on deck, and our 
barges have always been very much strained, except especially 
built to have all on deck. I don’t know whether the Mayo was 
designed to have her load carried on deck. A heavy sea 
strains a vessel; I have seen it lift the guards up—it strains if 
there is a heavy load in. A heavy sea will wear out the best; 
barge if she is kept long enough in it. The tendency of that 
straining and laboring is to spring her planks, not so much as her 
bilge. We do not get so much pressure on the side of the vessel 
as on the bottom. I consider a vessel would give way on the side 
before the bottom. I have known them to hold the planks while 
the spikes have all rotted away. I think jarring against the 
boats alongside her would have a tendency to spring a plank. 1 
should not think it would start a plank as soon below as at the 
point of contact above. I don’t know how the vessel is stanchioned. 

%If she is well stanchioned she would be better able to carry her 
load on deck. My reason for thinking she may have made water 
over hqy guards is, her going to New York towed astern and had 
no water. If 1 had seen the vessel afterwards, when raised, and 
she had nothing amiss with her, only the springing of the planks, 
1 should think she had sunk because they had started away. They 
might have started by striking the bottom. I don’t know whether 
she has guards or not. I have not seen her guards; I know the 
ship carpenter, Mr. . Richards./ It would depend altogether hoff j 
much had been done to her, when she was overhauled, (eighteen; 
months or less before she sank,) how her age would affect her. fl® j 
might think he had done all that was necessary to put her in coffl’ 
plete order, but I should think she would require rebuilding—iff
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[rebuilding, I mean taking them down to the bilge. Her fastenings 
might have given away; her timbers rotting makes old age. I 
[gay if she was so old, her age would make against her—that is all 
I mean to say. 1 think she ought to carry 215 tons. According 
to the old tonnage she ought to carry 210, 215 or 220 tons; that 
.would not be overloading. If she had eighteen inches freeboard, 
I should not consider her too deeply loaded. I have noticed the 
floading of pig iron. It is loaded principally by putting it on 
deck. We have a great deal of iron loaded at Jersey City—1 see 
[it most every day.
[ And being re-examined, says:—This way of loading on deck 
[began about the time I quitted the Transportation line from here 
to New York, fourteen or fifteen years ago, when freights became 
so low. It depends on the build of the vessel, what proportion of 
the load should go under deck. It also depends how far it is 
going, and where it has to go. As a general thing, you must put 
two-thirds of the load on a sailing vessel under deck. It depends 
altogether about the build of a vessel how soon she would require 
rebuilding. I cannot come at that at all. I have a vessel, built 
twenty-three years ago, which does not need to be rebuilt at all, 
and another wanted rebuilding in twelve years. Some rot in six 
or seven years; it depends what timber is put in the vessel. I 
have had stanchions go halfway through the beam by straining, 
pich pressure tends to create more straining. Supposing the leak 
to spring from the plank, off bilge, tarpauling might have been put 
[around her, if time was allowed, and she was not too deeply loaded. 
[It takes some time to get it around—it might then have saved her. 
[A. vessel loaded as this was, would roll easier and quicker than one 
loaded in the hold.

And being re-cross-examined, says :—If the planks sprung six 
feet under the water, we could not have time after we found it out 
to get tarpauling around, and would not know anything about it if 
Dot found out, and could not, of course, get tarpauling around.
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And Plaintiffs also called Captain --------  Williams, who being
duly sworn, says :—

I saw the vessel when loaded with the iron. I cannot tell how 
deep she sat in the water. I should think she was pretty near ! 
|  decks to decks into the water. I could not say, however, 
whether they were or not.

And being interrogated by the Court, says:—If “ decks to ” she 
would have no free board.

And Plaintiffs also called Captain Francis King, who being 
duly sworn, says:—

I live in Newark. My occupation is a boatman, for sixteen 
years past. 1 am master of a schooner. I know the Mayo. I 
have known her, I guess, ever since she came to Newark. Her 
style of build is sharp. The safest way of loading her with 200 
tons of pig iron, I should think, would be to put 75 to 80 tons in 
the hold, in order-to make her stand up. I have heard of the 
way the Mayo was loaded. I  should think on her meeting a blow 
it would have a tendency to careen her over, the vessel being nar­
rower. Supposing that the planks on the butts sprung in the way 
described here, I don’t know whether her loading could have 
anything to- do with it, except she got in the sea-way and 'worked 
her plank loose—I mean by working up and down in the sea—it 
might have effect to start those planks. I don’t know but that 
if she had leaked from some other cause, and not been noticed, 
and it had gained, and she had got seven or eight inches of water 
in her, she might have got such a blow as would have sprung those 
butts. The water by splashing about might have tendency to start 
the plank off, straining the vessel still more. I am acquainted 
with the Mayo and her deck. I should think that in towing her 
between two barges, the water would naturally flow on her deck, 
and I see no way for it to escape, and consequently the water 
would run aft down the hatches, I saw her loaded before she 
Went off. I should think she was not loaded safely. I should not 
think there was over three inches of free board. 1 should not
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[ftink it was prudent to put hay on deck. Having so much iron 
on deck, and hay on the top of it, it would naturally make the ves­
sel top heavy.

And being cross-examined, says:—I have never commanded a 
barge. 1 never made a trip on one but once, and then from New 
York. It was the barge Stephens, built for the Stephens & Condit 
Transportation Company. I would have put 75 or 80 tons of the 
pig iron loaded on the Mayo, in the hold, to cause her to stand up. 
If she stood up without, I would still put it in. I would put it in 
| for safety. 1 should think she would stand up better. It would 
not make any difference if the plank was sealed, seven inches of 
water swashing about in her would do the injury with a sealed 

I plank. The water running through has a free course right 
through the floors. The water is between the ceiling and the 
plank. The water passes right through the keelson. It passes 

I through my vessel. I should think the load on her deck would 
[tend to make her top-heavy and careen her.

And being re-examined says:—She would roll most if loaded 
on deck—that seems to be natural. The rolling would strain her 
butts. The pump generally goes down through the deck beneath 
the ceiling, within two inches of the vessels bottom. There is 
always space there, from whence the water is pumped. The Water 
runs there from a leak on either side. They put it there in order 
to make it run aft'

And Plaintiffs also called Captain Henry Mullins, who being 
duly sworn, says

I live in Newark. My business is a boatman. It has been so 
for 24 years or 25. I have been employed by different Compa­
nies. I first commenced for T. V. Johnson and Company, for 8 
or 9 years. I then got part of a vessel myself in the Newark & 
Rosendale Lime and Cement Company. I know the Mayo. I 
was once Captain of her. It was from the 1st of February to the 
1st of September, 1862. That was at the same time she was

H

I
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repaired, in 1862. . She was repaired June and July, 1862, and 
finished in August. Comparing her with other barges in her 
build, she was a good deal sharper at her ends than many barges, 
and what we call wall-sided—that is, straight up and down. The 
proper way of loading hen with pig iron, for the safety of the 
vessel and cargo, would be to put one-half of it in the hold—one- 
third is sufficient—that is my judgment of it. When I had her 
I carried iron on her sometimes. 1 loaded her with some in the 
hold and some on deck. 1 never had a great quantity of iron on 
her. 1 had once 80 tons. I put about 25 tons of it in the hold, 
That was my instructions from Mr. Smalley.

And being interrogated by the Court, says :—That 80 tons was 
carried from Troy to Elizabethport.

And being further examined, says:—I have had her loaded with 
coal. I let all that would run in the hatches go down, and the 
balance I carried on her deck. I had some little trouble when I 
loaded her that way. She rolled considerably from Port Ewen, 
near Rondout, where the Pennsylvania Railroad comes out. We 
had to put her alongside another barge to keep her steady. She 
has been sunk before this to my knowledge. Twice, I believe, I 
have known her sunk. She was sunk once, if I am not mistaken, 
about Piermont, Hudson River. She sunk once at the Gas Com­
pany s dock, here in Newark. At Piermont she was sunk in the 
river. I was not along with her at that time. I  passed by in 
another vessel. I was in a schooner at that time. I  don’t know 
who commanded her at that time. When she was repaired«
1862,1 think the combings of the hatches was cut down. The 
combings formed four square pieces mortised down on top of the 
hatch, and projects, some four, six, ten, and some vessels have ,  

em twelve inches above the hatch. I know they were cut down j 
some. I believe to make it easy to roll casks across her. The 
scuttle was not cut down, there was no reason of that. Any , 
time that the water comes on deck higher than the combing, there | 
is nothing to prevent the water going down the hatches. If
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[sea continues to wave over the hatches, she is sure to get too 
■much water in her. I don’t think the water that might get into 
I her, unless a large quantity in her, would have effect of making 
[her spring a butt I do not consider seven or eight inches of 
[water enough to swash against her sides to cause her to do it. 
|l do not consider seven or eight inches of water in a barge much. 
Ilf that quantity was on her ceiling it would be a great quantity. 
Ilf there is much water in her there is more strain. A vessel that 
had all her load on deck would certainly roll more and strain 
more than a vessel that had part of the load in the hold. I was 
out that night, the 20th November, 1865. 1 was in Newark bay. 
K left Newark by 7 o’clock in the evening to go down to Little 
[Washington, New Jersey, on the Raritan river. I was in Newark
[bay during the night. There was a good stiff breeze, northeast_
some rain I believe—it continued that way pretty much all night. 
|I got as far as the Central Railroad bridge^and anchored, and lay 
[there till next morning. I had one anchor - out. My vessel 
measured 50 tons and carries about 90. Next morning I heaved 
[up my anchor, and went about my business. I went down the 
sound to Amboy and anchored to wait for the tide. Then I went 
[up to Washington. There was quite a breeze of wind; nothing 
|o very desperate—I have been out in heavier storms. At that 
[time of the year we generally expect some pretty good blows, 
[northeast and northwest too. As compared with our own Newark 
lay, Tappan bay is the larger. Tappan bay is rather the worst 
P course; the water is a little deeper and gives more chance to* 
get up a bigger sea. Sometimes,a northeast wind in Newark bay 
pakes quite a bubble—makes it quite rough, quite a middling sea 
rn' * consider neither Newark bay non Tappan ,bay dangerous 
spots. A canaller out there might be frightened perhaps. I 
pever see much danger.

And being cross-examined, says:—I saw the barge Mayo when 
L ewas loaded on her last journey. I did not consider her unsafely 
P  e(1—not in ordinary weather. I could not say whether she 
Fas loaded the way she was usually loaded. I could not say '
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whether I had seen her loaded with iron before.' I had not seen 
her loaded like that before. The only objections I should have 
had would have been, to have put more in the hold I was sworn: 
on the last trial: I then said 1 could not find fault with her load-1; 
ing and I should consider her safe. Barges that go from hereto 
Elizabeth port generally load on deck. Just when she went togo 
to Saugerties and sunk, she was accounted a good sound barge, 
She was pronounced so at the ship yard. At the time she rolled 
with me when loaded with coal, and I had to fasten her to another 
vessel, it was before her guards were taken off. The time when I 
was directed by Mr. Smalley to put iron in the hold, was before 
her guards were taken off. Before she was overhauled she had a 
deck same description as now; her beam was filled up with pine 
boards ; they were taken off and curtains were substituted when 
she was overhauled. She had a mast and derrick. They were 
taken off. Her deck house was made narrower to the width oi the 
guards taken out. These alterations had a tendency to make her 
stand up better and steadier. I never saw a vessel you could get 
all the water out of, except by tipping her, having the cargo 
astern ; when on even keel it is a difficult matter to get the water 
out clean. The general thing is for a man to get the water out as 
clean as he can. There will usually be not less than two inches 
of water. I like to keep my water off the ceiling. I think seven 
inches would about fetch it on the ceiling. I should think her 
timbers about five inches. When I went out on the evening of the 
20th November, 1865, I went to the Central Railroad bridge. I 
left Marcus Sayre’s wharf here. I was light—unloaded. I ^  
been loaded with brick. I went about three-quarters of a 
from the Central Railroad bridge. I afterwards went down the 
sound—not far. 1 waited for the tide. I was up once or-twice 
during the night. It was a rough night, but nothing particular. 
1 got up because the topsail was not clued fast to mast, that ^  
One reason. I load my schooner on deck. Brick- and stone 
what I get to carry. 1 put some in the hold—if 1 was goin§ 
Saugerties I would put 30 tons in the hold.
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I  And being re-examined, says 1 would put 30 tons out of 85 
tons in the bold on my schooner if going to Saugerties. When 
they took the guards off the Mayo, it lighted her above ; it was to 
make her carry well 'and more ; it was to make her steadier be* 
[cause it lighted her above. I did make a remark the day I saw 
her loaded that I considered she was not safely loaded, considering 
[where she was going. It was to the men that loaded her I think.
II think they were putting the last draft of iron on while 1 was 
[there talking.
■ And being further re-examined, says :—-I said on the last trial I 
do not know that I can give any reason why I should consider it 
[unsafe. - ' v

I  And Plaintiffs also called Samuel Paradise, who being duly 
[sworn, says:—

I live in Malden, Ulster County. 1 am a boatman. I am used 
[to going on sailing vessel, barges and canal boats. I  was out on 
[the same nig*ht the Mayo was going out, and sunk. 1 was along­
side of her. I was on the 11 New Style she is a Western boat, 
a lake boat. A barge is wider than a boat and carries more than 

I a boat. I had on my boat then 200 tons of coal ; all in the hold. 
She wjnd was northeast that night. It did not blow very hard 
[when we started. There was some rain. My boat was on- the 
Iport side of the Mayo. I was lashed to her. She took my berth 
[when the tow was made up—her place was outside. She lay 
[ahead of us and the captain of her would not haul back. There 
[was not a great deal said between us about it. I said I ought to 
[have that place, being as I was the tallest boat in the tow. He 
[told me if I was afraid of my boat I could, come aboard of' him. 
|1 started from New York between 4 and 5 ; the wind continued 
I to blow. About 11 o’clock it blew fresher. I have often seen 
•Porse blows; it was not so very bad, I should think—not so bad 
P s I expected. 1 went out once and asked if she was leaking; he 
■8aid yes, and I said if they needed help we would help them. 1
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• then saw a boy, who said she was leaking, and I asked him how 
much. He said 1 was to try for myself. I sounded, and there i t  
two or three feet of water in her. I went aboard and warned my 
brother to be ready to cut loose,because I thought she would sink 
In fifteen or twenty minutes she went down. I told the Captain 
if he had warned'us and put some iron on our (leek, we could have' 
carried 20 tons more. 1 had been in the cabin; had laid down to 
snooze a little, and turned out occasionally. I did not see any: 
particular danger to our boat. We had a clock. By our time it 
was very near 12 o’clock, but by the right time it was between 2 
and 3 when the Mayo sank. 1 staid up after that until it was day­
light—a very short time afterwards. I did not hear anybody 
halloo for the steamer. I got up and waved a light for the steamer 
to stop. I think the Arrow was the boat that was made fast to; 
the Mayo. She had open hatches. A gentleman came aboard of 
us from the Arrow, and we heard that she sunk next morning.

And being interrogated by the Court, says :—I saw the Arroff 
astern. *

And being further examined, says :—After the Mayo sunk there 
was not so heavy a sea, and it did not blow so much. The Cap­
tain of the Arrow cut himself loose to prevent himself from sink­
ing ; she was fast to the Mayo. There were two men aboard our 
boat, counting me. We had one tin pump and two log pumps; 
we could lend one—a tin pump. We were not asked for any help-

And being cross-examined, says:—I live in Malden, U lster 
County. I am 27 years old. I have followed the rivers and lakes 
thirteen years. I was master of this vessel—the New Style. She 
ran from Philadelphia, to New York, through the Delaware and 
Raritan Canal. That has been my principal route. I was then 
going to Rondout, the reason I was going up the river on the 20th 
of November, 1865. She was loaded with the coal at Richmond) 
just above Philadelphia. I had made one trip a month, for two 
seasons, on the river, l  and the Captain of the Mayo had a hit
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■ of a “ scrimmage/7 not of any account. It was on account of 
[ lines—not more than we usually do in same circumstances. I 
¡sounded the Mayo with a rod in the cabin and found about two or 
[three feet of water in her. I thought I could not help them much 
[then; it was almost too late. I would have helped the Captain if 
|he had asked. I don’t know how much water weighs. 1 don’t 
[know how much heavier the water in her would make her. She 
[had been listed and was almost on her deck on the starboard side. 
I f  she had three feet of water in her in addition to her load, that 
[would settle her down “ decks to.” It looked to me as if ten or 
[twelve inches midships out, and between two and three feet 
[forward. My vessel is calculated .to carry 60 tons on deck. We 
parry flagging stone on deck, if they are too large to put- in the 
told. She is 17| feet wide, and 96 feet long. 1 asked all hands 
ihat were aboard the Mayo, those who stood at the pump, if I 
[could help them. I understood they had a passenger aboard, bu  ̂
I am not sure. I don’t know the names of any of them who were 
|aboard the Mayo. I had never seen them before that night.

I  And being re-examined, says :—My vessel could carry 225 tons. 
Eer build is flat bottom, straight up and down. She is five years 
Bd. My vessel is not a. superior boat in point of strength.

|  And being interrogated by the Court, says :—When I tried the 
M er in the hold I saw the Captain of the Mayo; he was. by the 
lump, and the boy was dressing himself. The Captain of the 
Eayo never warned us, and we might have been drowned.

1 And Plaintiffs also called Patrick Lynch, who being duly sworn,

I  1 live at Philadelphia. My business is a boatman. That has 
I  en my business since 1853, off and on, both river and canal
Ion  ̂WaS °Û °n B j  R H  the Mayo, was sunk on the Hud- 
|n  River. I was alongside heron the boat Whitehall. She is 
P  ue Canal boat. Her Custom House measurement is 96 tons.
P  capacity 220 or 230 tons. We were loaded with coal, with some-
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where around 215 or 220 tons. There was a few tons oh deck, and 
the remainder was in the hold. She was about 5 years old at that time,' 
She was a regular lake boat, built for the Erie Canal. On thatj 
night the weather was stormy, raining and blowing pretty severe, 
It was a northeast wind, I should judge. The degree of the f id  
was pretty heavy wind. There was nothing remarkable in it—it 
was a pretty good storm, though. I have been out in worse | 
weather before. I cannot tell exactly the time of the night I  j 
began to blow hard. It was blowing a little when we left Net 
York/ I thought the boat I was in was fit to stand the weather, 
It had all the appearances at that time to storm. I was up ad 
down all night, I suppose. I was not apprised that the Mayo fas 
in trouble. I did not know a word about it. I only knew of it 
about ten minutes previous to her sinking, probably that—some­
where around that. I came to know of it then, when the Captain 
came and said his boat was in a sinking condition, and asked meto 
let him put some iron on my vessel to save his. I said yes. We' 
commenced putting some on—a few pigs, but she was just about; 
down then. I carried that iron on along with my load. I might; 
have taken 25 or 20 more tons from him. The Mayo went right 
down soon after that. I commenced cutting the stern lines ad 
she dropped right down. The Captain of the Mayo was aboard 
our boat at that time. 1 saw the Arrow that evening. She 
tailed under the Mayo’s stern. She was an open boat, half kid, 
of decks op her. She was loaded with coal, I believe; shew®1 
adrift down the river. I don’t know much about the safety of her 
load.. I was not much acquainted with the boat.

And being cross-examined, says:—I was Captain of the boat! 
speak of, the “ Whitehall.” There was another man beside 
self aboard. The capacity of the boat is 220 or 230 tons, lha 
.115 or 120 tons on her then. That was the draft we were allow6 
to carry on the Delaware and Raritan Canal. We could aW 
carry more on rivers. It would be according to the force app 
how long it would take to shift 20 tons of* the. pig iron from6
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boat to the other.. It might take one man two hours.  ̂ One pig 
[weighs about 100 pounds. It would take about 22 pigs to make' 
fa ton..
I And being re-examined, s a y s I  had two men on my boat; 
'on the other boat there were two more. One of the boats astern 
of us was tailed under Paradise’s stern, and another was tailed 
[to the Mayo’s stern. The other boats were on the wings of the 
[tow ahead of us. They hauled us up a little closer after the 
[Mayo sunk.

| And Plaintiffs also called Captain William Fevgar, who being 
[duly sworn, says:
[ I live in the City of Newark. Have done so about 15 years. 
IMy business is following the water—in fore and aft sailing ves­
sels. I have, been employed in that business about 20 years. 

[My vessel, as a general thing, run between here and New Bruns- 
iwick—has for the last eight or ten years. ' I have coasted other- 
iwise than that up the North River formerly, before I came here, 
fin the distance between Spuyten Duyvil and Upper Nyack there 
[is harbor to be made with the wind northeast. Piermont is one, 
land Tarrytown point another. Piermont is on the west side of 
the river, and Tarrytown point on the east side. Along the 

[shore on the easterly side, 1 should not think there was any diffi­
culty in a vessel dropping away and anchoring. I know the 

[barge Mayo. I have known her ever since she has been here. 
[I have seen her frequently. In comparison with other barges, I 
[should take the Mayo not to be a very able barge. Bhe has not 
[got much bearings, for one thing, and her ends are not very good 
[to make her an able barge. She has not got much bearings—built \ 
[up straight and wall-sided. Compared with other barges in point 
[of sharpness and build, she is sharper than some other barges. In 
[loading such a vessel with 200 tons of pig iron, and 13 tons of 
lhay, to go to Saugerties, and at that time of the year, in my judg- 
[ mont, 50 or 75 tons of that cargo should have been below at the 
I least calculation. The reason I would load her below is that I

i



should not think her capable of carrying it on deck. She has a 
hurricane deck, one thing which is a great detriment to make let j 
not able. The iron put on deck, and the hay put on the top of iti j 
reaching to the other deck and tarpauling put around it, woull 
produce a great effect in a gale of wind; it would produce tie 
same effect as with a sail of that size.. We always consider a ves/j 
sel more able to ride out a gale of wind with part of her cargo ii 
the hold. Supposing the leak whieh sunk this vessel to be tie 
springing of butt on the bilge, I should think her laboring in tie 
sea would have the effect to produce that result. I was out on the 
night of the 20th of November, 1865. I went from here to Sayre 
and Fisher’s Brick Works, on the Raritan river. I think as near 
as I can recollect, I left here about two o’clock in the afternoon, 
The weather then was blowing very heavy, about north-northeast, 
I think, as near as 1 can remember. I think it was not at that 
time raining. I could not be positive ; but I think it rained some 
part of the evening. I sailed down in my craft. I got there about 
dark, I think. I think we loaded next day. That night was bad 
weather. 1 am not certain whether the next day the storm was 
so bad. I should think not; we loaded next day. It was a steady 
storm*

And being cross-examined, says :—I commanded a fore and aft 
schooner. I never commanded a tow. c went into the harbor at 
Piermont with seven feet. I say 1 have carried seven feet in the 
slip of Piermont and below the dock—the lower side of the dock. 
I have been in there with different vessels. I went in with the 
sloop “ Wave,” belonging to Coldspring. It is an ordinary slip;H 
good wide slip that a sailing vessel might go into. There is DO 
difficulty to go in there. I should think, to the best of my opinion,̂  
the vessels in the tow might have been dropped there. T&8' 
steamer could have anchored outside the dock, I see no difficulty 
in the steamer landing a barge there, not with a tow. 1 went it. 
with. six. .and a half feet of water in Tarry town point, I could g® 
.in,,at Piermont with a vessel,drawing seven and,, a:;haUfe^
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■water, but I could get better in if drawing five and a half. Be- 
I tween low and high tide, there is a difference of four or five feet 
I of water. If a vessel was drawing as much as seven and a half 
Beet I would not attempt to get in; I should make harbor outside
■ at Tarry town Point. Wo always make harbor there with six and 
la half feet of water. I could not get in as close as we did with 
la vessel drawing seven and a half feet. 1 have been inside the 
¡slip with a steamer. I don’t think there is anything to hinder a 
I steamer from-landing a tow there, but not to go in with the whole 
Itow. If there were.no sign of difficulty, there was no reason for 
I stopping there. If 1 had wanted a harbor, I should not go in at 
jiermont, but at Tarry town Point, because there with a northeast 
■wind he would have got in with his tow, and lain there with per. 
|ect safety. We could not go with steamer where only six and a 
Balf feet of water, that is a sure thing. I don’t pretend to say 
Iwhat Captain Rogres would have done, but I have no hesitation in 
Biying he could have made a safe harbor there with that tow. I 
■ever had a tow; a fore and aft schooner is the extent of my craft
■ should think that the build of the barge Mayo was not such as 
| e  would consider right. She has not got ends to make her an 
able barge, and she is wall-sided. In the first place I should not 
■ink she was built for an able barge; her ends come up sharp.
■ could not explain how her build would affect her strength; but
■ en so bmlt> we always suppose they are unfit to carry deck load.
■  ongside of a boat she would be more able to carry load on deck;
j i t  not as able as some other boats. I should think she was never
able to carry 200 tons on deck. I  could not say whether she was
jtually loaded that way. If she had 50 or 75 tons below, it would
jevent her rolling quite so heavily. The more top hamper you
jv e  got on a vessel, the heavier she rolls. There are a great
I T  peaf°ns 9 1  perhaps. I could not explain it to you. A j a  o that klnd ig not calculated tQ carry hei load on dec]^ -j

deck D0W wliether sbe was built expressly to carry her load on 
i  \  ,JUdge ■ the aPPearance of her she was not built to carry
■ ec . 1 think 50 to 75 tons should be in the hold. I- should
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say the hurricane deck is eight to ten feet high from main deck,! 
I should say if the load on deck was as high as hurricane deck,] 
was can massed, it would have the same eifect as a sail of that ex-] 
tent. It would make her roll. If she was going cross of the sd 
quartered on the sea, neither head nay stern to the sea. I should sayj 
that would help her some. In Tappan Bay, in certain parts oftle 
tide, she could not help but roll. The natural effect of laboring« 
a heavy sea would spring butt—sometimes plank springs. I wel 
up Staten Island Sound. The wind was fair after I left Newark] 
Bay. I went to bed pretty early ; about 9 o’clock. I should say] 
it was a. very bad night. It was an unusually bad storm wtel 
we were. I think I was up once or twice between the edge of even­
ing and 12 o’clock. It was raging violently on flood tide. I think 
it was the after part of the night. I could not say what time. Ij 
carry brick most of the tim’e. Sometimes we put nearly or quit«] 
all on deck, in the-summer time, when the weather is moderate 
But that depends on the class of vessel you have got, whether abi 
to carry load on deck. In Fall and Spring 1 generally put ten] 
tons below, out of seventy-five tons; that is about the dead weight] 
of my schooner. In Summer time, we put all on deck; that is,ol 
that class of vessels. That is an able vessel to carry load on deck 
and be able with it.

And being re-examined, says.:—I should say there was plenty 
of water for vessels drawing seven and one-half feet. Supposingj 
Capt. Rodgers was at Piermont with flood tide, northeast win(j 
and slack water; I should say there would he no difficulty in? 
harboring the whole tow and himself harboring in deeper wat®j 
There would be no difficulty without an extraordinary gale 
wind. We got more wind where I was, than on the other side« 
the river. We are land-locked nearly the whole way. We wetej 
pretty well land-locked at Raritan River.

And being re cross-examined, says:—I should anchor tl« 
steamer and hold fast to the tow. I don’t pretend to say what 
should .do with tow of hawser ties.
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I  And being further re-examined, says :—I suppose they could also 
anchor. I can see no difficulty.

I And Plaintiffs also called Charles Riley, who being duly sworn, 
[says:—
I On the night of the 20th November, 1865, I was on board the 
“ Whitehall.” 1 was a hand aboard her. 1 was there when the 
flayo sunk. 1 was up at the time. I had before that been turned 
In a few hours. I had been in bed probably 2 or 3 hours—rather 
more than that. The Captain of the Mayo, or one of the hands 
[—I am not sure, came to the cabin and said they were in a sink*' 
png condition, and asked if we would let them put some of his iron 
[onboard. We said, yes, and with that went out of cabin, and 
threw some iron on our deck, five or six, or so, pieces. Soon after 
she went down. It was five or ten minutes after he called us that 
she went down. Things were in confusion and I-could not tell 
|he time exactly. I heard call for steamboat while she was 
going down; that was the first I heard. We did not turn in 
¡exactly with our clothes on. We never go to bed with tow. We 
pad been asleep. It blowed up a pretty good breeze.' I should 
pot consider it a very bad storm as compared with what I have 
pen before. I have been boating on rivers and canals. Dela- 
[waie and Hudson canal. Philadelphia and Baltimore, through the 
panals. 1 should think the Mayo was three feet out of the water 
[forward, and two feet to stern. She might have been out fifteep or 
[eighteen inches midships. 1 did not take any special notice how 
pigh she was—how much out of water.

And being cross-examined, says :^-I was up as near as lean tell 
jfive or ten minutes before the Mayo went down. I was waked by the 
alarm given. 1 had been asleep before. If alarmed before I think 
should have heard it, being in the next boat. If I were so sound 
Neep as not to hear it, I should not, I suppose, have got up. The 
[iron Company of Philadelphia,' got the iron saved. There were 
px or seven pigs, I think, , I guess there was not more than that, 

ere were two men on our boat. There was myself, and Captain
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Lynch was the other. Captain Lynch was in the cabin. He was 
laid off at that time. I don’t know whether he was asleep.

And being interrogated by the Court, says:—I don’t know 
what time Captain Lynch turned in. He did not turn into bed— 
he had his clothes on.

And being further cross-examined, says:—Captain Lynch was 
lying on the floor. He lay there to take a snooze, 1 suppose. I 
could not tell how long he had been there. I was also lying down 
there, on-the floor, too.

And the Plaintiffs rested their case.

Thereupon the Defendants recalled Captain Elvin Rodgers, 
who says :— .

1 heard the evidence of Captain Fengar on the subject of making 
a harbor. I could have made a harbor for a vessel drawing 6| feet 
of water, but i  had no chance with a steamboat drawing 7\ feet 
With flood tide and head sea, I had no opportunity of getting in at 
Piermont. There is not room enough, and not far enough to getin. 
The probability is 1 should have lost half the tow; I would not have 
risked it anyhow. There was no chance of getting in at Tarry- 
town Point—no chance of getting in with the steamer. I should 
probably have lost half the tow. The tow would in that condi­
tion roll together and lift their plank shears. I durst not go in- 
The hawser tier could not have anchored, and would have swung 
around in the trough of the sea, and the probability is they would 
all have sunk. The Point does not project out far enough to make 
a shield there. I question whether the steamboat Herald would 
have got in there. The Captain of the steamboat directs the 
making up of the tow. This tow was made up by my orders.

And being cross-examined, says:—If there is any fault ® 
making up the tow I am responsible for the fault. The difficulty 
here was, I did not know that the barge was in a sinking condi' 
tion or-I should have endeavored to get her clear, when she would
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I have gone down in shoaler water. There would have been no 
■chance to make a harbor to have saved us.

K And Defendants also re-called James Jinderson, who says:—
I I do not know that Mr. Paradise came on board the Mayo on 

Ithe night of the loss. I  did not see anybody come on the vessel. 
¥  heard nobody offer assistance. I did not go to the pump.

I And Defendants also re-called Captain Thomas E. Richards, 
[who says:—
I I can tell exactly the time when the Mayo was overhauled before 
[the loss. We hauled her out on the 22d of September, 1864; by 
Pauling her. out, I mean, out of the water; and we examined and 
[caulked her. She was thoroughly overhauled at that time; she 
r as searched. I mean by that, going over her with caulking iron 
fend finding out slack places and seamsf and driving them up.

I  And being cross-examined, says:—The book I now produce 
fehows what was done to the Mayo when she was overhauled in 
feptember, 1864. We did considerable in re-caulking the vessel, 
■pie was on the ways in May before that. She had got on a £tone 
pt the timber works, and we then hauled her out to stop a leak. 
i>he was not re-caulked, it was only to stop the leak. We hauled 
ler out generally every year, and re-caulked her if she needed it.
phe was not regularly re-caulked every season. She was tried and 
pid not need it.

I And being interrogated by the Court, says:—When she was 
Overhauled in 1864, a quantity of new materials was put in. The 
|> anks were put on her guards and wearing pieces.

I And being further cross-examined, says:—Her length was about 
« P fpll  feet; her width, 22 or 23 feet;, her hatches were about 
1 S(luare> or 6 by 7. The scuttle Was 6 feet square, and
I combings probably 2 inches high, The combings around the 
Ptches. were probably from 4 to 5 inches high.
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And Defendants also re-called Captain------— Kelsey, wk
says I heard the evidence of Captain Fengar, about making a 
harbor. I am acquainted with towing barges on the Hudson 
River. 1 don’t think Captain Rodgers could have made a harbor 
at Piemont, or anywhere after he left New York. There is no: 
shelter for a tow. I do not know of any harbor at Tarry town 
Point at all. From my knowledge he could not have harbored hig 
tow with a northeast gale.

And being cross-examined, says I speak of going m with suet 
a tow and such a steamer as Captain Rodgers had.

The case was closed.

Counsel for the Defendants prayed the Justice that he would ] 
charge the jury on thè following points :

First.—That the Defendants having proved that they do not 
ordinarily send vessels or transport goods to Saugerties, they were 
not bound as common carriers to accept and carry goods destmedj 
for that place. ~

Thereupon, the Justice charged the jury that the said question 
was not material to the issue.

Second.—If  they do accept such goods they are for that journey
only private carriers, although they may be common carriers on 
other routes, and being private carriers are only liable for neg
gence, and the Plaintiffs are bound to show such negligence o 
cover.

Thereupon the Justice refused so to charge, and charged ass 
forth in the charge itself.

And the Counsel for the Defendants thereupon excepted to sue 
’ charging, and to such refusals to charge, respectively, and 

ceptions aré thereupon sealed accordingly.
[seal.] DAVID A. DEPDB.M6
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I And the Justice charged the jury as follows:
On or about the 9th of November, 1865, the Plaintiffs, who are 

manufacturers of iron, at Saugerties, in the State of New York, 
became the purchasers of 200 tons of Glendon Pig iron, of Tis­
dale & Co.
I At the, time of the purchase, the order was in bulk on storage 
with the Defendants, on their dock in the City of Newark. The 
Plaintiffs, desiring to have the iron shipped to Saugerties, opened 
a correspondence with Mr. Smalley, the Superintendent of the- 
Defendants, with a view of obtaining a shipment of the iron to that 
[poiot.
I The correspondence ended in an arrangement by which the iron 
¡was to be shipped, at a freight of $1.50 per ton, and one of the 
[Defendants’ boats was detached from their usual and ordinary 
route for the purpose of'transporting the iron to the place in ques­
tion. The correspondence is a matter of no importance in the 
cause. The bill of lading, which was accepted by the Plaintiffs,
¡and is sued on, constitutes the sole contract between the parties.
I At this time the Defendants were common carriers, regularly en­
gaged in the business of transporting goods and merchandise be- 
(tweeu Newark and the City of New York, and holding themselves 
j out, however, as willing to engage, on special terms, for transpor’ 
itation elsewhere. The goods were shipped on the Defendants 
parge Mayo, which, on its way up the North river, was sunk, and *
[the iron lost. * ^
I The Supreme Court held, in this very case,- when it was before 
ihem, upon substantially the same evidence on this particular point,
■that the Defendant? were common carriers not only between New- 
lark and New York, but that they were common carriers oyer the 
[whole route of this employment from Newark to Saugerties, and 
■that their liability to the Plaintiffs to respond to them for the dam- 
lages sustained by the loss of this iron was to be determined with 
■reference to the obligations which the law puts upon common 
I carriers, engaged in the transportation of goods and merchandise 
I a„ contract of^shipment such as exists in this case.

*? />
1/ ù tn T k



76 NEW JERSEY SUPREME COURT.

By law, common carriers are held to the strictest kind of ac­
countability. They are absolute insurers of the safety of all pro­
perty entrusted to them for the purpose of transportation, and can 
only discharge themselves from that liability by showing that the 
loss was occasioned by the act of God or public enemies.

The reason given for the strictness of this rule is that the owner 
parts with the custody of his property, and puts it in the care and 
under the control of the carrier, and considerations of public poli­
cy require that he should be held as an insurer of its safety—to 
be discharged from liability to respond for its value in case of loss, 
only by showing that the loss was occasioned by the act of God 
or of the public enemies.

This rule of law which 1 have stated is well settled, and has re­
ceived the sanction of our Courts, not only in this case, but also in 
an earlier case, decided by the unanimous opinion of our Court of 
Errors—the highest court of the State of New Jersey. It is 
therefore the well settled law of this State.

For a long time in judicial history the courts denied the power 
of common- carriers to limit, qualify or abridge their common law 
liability, as insurers, by express contract, but gradually this prin­
ciple has been relaxed until the law is now settled; that while 
common carriers are still bound by virtue of their general busi­
ness, to accept all goods offered to them to be transported over 
their route, subject to their common law liability, yet if the shipper 

* consents that the goods shall be received upon an express contract, 
by which that common law liability is modified, the carrier is held 
only to the terms of that express contract, provided that such con­
tract does not amount to an agreement, to exempt the carrier from 
the consequences of his own negligence.

But such express contract, when made, is not considered as an 
entire substitution for the common law liability of a carrier, but 
rather as an exception, taking the case thereout. And the Courts 
give to such exceptions the strictest construction, and put upon the 
carrier the burden of proving affirmatively that the loss was occa­
sioned by some one of the causes that the parties stipulated that the
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carrier should not be responsible for. There is such an express 
contract in this case—that contained in the bill of lading—and by 
that contract the rights and liabilities of the parties in this case 
are to be determined. That bill of lading contains an acknowl­
edgement of the receipt of this iron, and an agreement by the 
Defendants to deliver it at Saugerties in like order and condition, 
the dangers of the seas only excepted.

By this contract the defendants became absolute insurers of this 
property against all losses except such as were caused by the 
dangers of the seas; and the burden of proof rests upon the 
Defendants to satisfy you affirmatively that the loss in question 
was occasioned solely by the dangers of the seas, and if they have 
failed to do so, as otherwise insurers, they must respond to the Plain­
tiffs for the value of the goods lost.

The burden of proof lies in this wise: By proof of the 
delivery of the iron to the defendants, and its non-delivery at 
Saugerties, the Plaintiffs have made out aiprima facie case against 
the Defendants, from which the Defendants can only escape by 
showing that the goods were lost in the course of transportation, 
and that such loss was occasioned by the dangers of the seas; and 
you must be satisfied as the result of the evidence, that the loss 
was due not only proximately to the dangers of the seas, but that 
it was not contributed to by any negligence or default of the 
Defendants, either in the unseaworthiness of the vessel to engage 
in such a voyage, even if that defect be latent, or in the improper 
or unsafe loading of the vessel, or in putting to sea in a storm, by 
which navigation was rendered perilous, or by negligence, default 
or mismanagement by the hands on the barge, at the time of its 
loss, which contributed to the occurrence.

The question of absence of negligence does not form the ground­
work of this defence. A common carrier, receiving goods under 
a special contract, may be answerable for them, although no actual 
blame is imputable to him. The efficacy of the defence consists 
in showing that the loss was occasioned by \that cause, which by
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the stipulation of the parties was agreed upon, as the excuse for 
the non-delivery of the goods.

If the accident, which occasioned it the loss in question, was not 
within the exception in the bill of lading, and yet happened wholly 
without any fault on the part of the carriers, it is their misfortune 
and not the misfortune of the shipper, and the carriers are never­
theless liable. *

1 desire to be correctly understood on this point, as jurors fre­
quently misapprehend the precise point of a defence of this char­
acter, and are misled into considering that the question of negli­
gence or no negligence, is only involved in this defence. I there­
fore repeat what I have already said, that the efficacy of this 
defence consists in proof that the loss, as w occasioned by the 
dangers of the seas; as to loss happening from any other cause, 
the defendants are insurers, and liable therefor, even if entirely 
free from blame.

The question of negligence only becomes an element in the 
cause, when, after the Defendants have proved that the storm in 
which the vessel went down, was one of overwhelming power, it 
is introduced by the Plaintiffs to deprive the Defendants of the 
benefit of that defence, by showing that the loss was not occasioned 
solely by that cause, but was contributed to by the want of ordi­
nary skill and prudence on the part of the defendants.

You will perceive by these principles of law that I have stated 
that the meaning of the phrase “ dangers of the seas77 is of grea 
importance in this case. That expression has a legal signification, 
somewhat different from what might ordinarily bo inferred from 
the primary meaning of the words; and as we are s i t t in g  in a cour 
of law, construing a legal instrument, to ascertain what the lcg'a 
rights of the parties are, we must give to these words their legal 
signification.

The Supreme Court has defined the expresssion “ the dangers 
the seas 77 to mean those accidents, peculiar to navigation, that are 
of an extraordinary nature, or arise from irresistible force bi over
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; whelming power, which cannot be guarded against by the ordinary 
' exertions of human skill and prudence.

The expression is somewhat wider in its scope than the expres­
sion, act of God. It includes loss occasioned by hidden obstruc­
tions to navigation recently placed there—collision without fault 
of either party, and some few other cases not covered by the 
phrase—act of God. But where the insistment is, as it is in this 
case, that the loss was occasioned by the force of the elements, 

| the phrase dangers of the seas is entirely synonymous in its moan­
ing with the act of God, and was so ' considered in the Supreme 
Court in the opinion ^hich was read in your hearing.

Adopting then the language of this definition, was the storm in 
[which this vessel was sunk, a storm of irresistible force or over­
whelming power? This is a question of fact for your considera­

tion, and a fc\v general observations upon the evidence to aid you 
in applying it to the issues in the cause, is all that is necessary. 

j The barge was not capsized by a sudden squall which spent its 
¡fury upon this vessel alone. The storm in which she perished was 
lone of considerable extent. Other vessels in the immediate vicin­
ity and elsewhere were subjected to the same stress of weather. 
I The place where she sunk was not, at ordinary times, unusually 
j dangerous to navigation; and in a storm, the only peculiar dan- 
I gers were due to the width of the bay, allowing the wind to sweep 
I across it.

Much evidence has been given, by witnesses who describe the 
I storm as extraordinary, or otherwise. Evidence of that character 
I vas competent to be received. But as expressions of that kind 
I are merely the opinion of the witnesses, or their own inference 
[fromfacts within their observation, their weight and importance 

depend upon the extent to which they are justified by the 
I iacts proved in the cause.
I It is your province and your duty to determine as a question of 
I ac i whether this storm was an extraordinary storm of irresistible 
I oreeamj overwhelming power, and the opinions of witnesses con- 
I amedin words of description are entitled to consideration, accord-
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ing as they are justified or not justified, when encountered by the 
facts proved in the cause.

To illustrate : If a man should describe a storm as of unwonted 
fury, bursting upon this city, and it should appear that after it 
subsided little or no damage was sustained by property exposed to 
it, the force of such description would be greatly impaired.

So in this case, you are to subject these descriptions to the test 
of the facts proved and results which was occasioned thereby. 
Such a test you have in this case in the conduct of the persons on 
this barge and on other vessels in this tow, and in the refusal of 
others to put out in this storm, and in its »effects on other vessels 
subjected thereto.

On the part of the Defendants it is insisted that the description 
of these witnesses of the storm is not only justified by the facts, 
proved in the case, such as its effects upon other vessels and the I 
refusal of other experienced watermen to put out because of the 
storm; but that those facts raise the degree of the violence of the 
storm to that of one of irresistible force and overwhelming power. I

On the other hand, it is argued that the fact that the Captain- 
turned in from to two three hours before tlie vessel sunk—that the. 
two hands who were left on watch, as soon as they were put on 
watch, pumped the barge out and found that the water in her read­
ily yielded to the pumps—that they did not again try the pumps 
until she was in a sinking condition, and that they, who of al 
others, should have observed the condition of the weather, and the; 
perils to which the vessel in their care was exposed, have not testi­
fied to any extraordinary occurrence—that of the twenty-five ves I 
seis in this tow, only this barge and the Arrow, which was cut I 
adrift when the Mayo sunk, met with disaster; and that of all t e| 
other shipping afloat on that night, at most only one other vesse I 
was sunk or driven ashore. These facts, Plaintiffs, counsel *nsis sj 
show that this storm was not such as is necessary to the Deiendan ,
defence. , j

These facts are entitled to great consideration at your a >1 
and I  have no doubt you will give them the importance they
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ienre; keeping steadily in view that the subject matter of inquiry, 
[is not whether this was an»unusual storm, but, whether it was a 
[storm of irresistible force and overwhelming power.

If after an examination of this part of the case, you are not 
[satisfied that the storm was a storm of irresistible force and over" 
[whelming power, the defence has failed, and you need not enter 
[upon the consideration of the other part of the case, but should 
[proceed at once to assess the Plaintiffs damages.

But if it has been made to appear to you satisfactory, by the 
[evidence of the Defendants, that this storm was one of irresistible 
lorce aifd overwhelming power, such as made navigation Unusually 
perilous, the defence is complete; unless the Plaintiffs break the 

i of that defence, by showing default or negligence on the part 
If the Defendants, which contributed to the disaster to the vessel, 
Because by proof of such default or negligence, contributory to 
|e  loss, the excuse of the carrier fails; because the act of God, 
|  relieve the carrier, is necessarily exclusive of all human agency.

But. the Defendants when they haveshown that the storm was 
tneof overwhelming force, are only bound for the exercise of or- 
Inary skill and prudenee, in their efforts to avoid the disaster, 
fcd are only to be considered negligent when it appears that they 
pnofc exercise ordinary care and skill.
I The Plaintiffs have endeavored to introduce that element in the 
lase. They deny 1st, that the storm was one of irresistible force 
|  overwhelming power, and in the second place, their insistment 
I iâ ^ ^orm was of such violence that it was of overwhelm, 
g power, yet that the Defendants were themselves negligent,

I o cfault, and that therefore, they are not within the protec-' 
P  of theexception of the bill of lading.
: is insistment, if relied on, must be proved by the Plaintiffs. 

r r en in that respect lies upon them. But if proved, it will 
y t e defendants defence, even if they have satisfied you 

[lower Ŝ°rm WaS 0ne r̂res ŝ^ble force, or overwhelming
rpi , #

sistment is, that the Defendants were in such default in
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scvcral particulars. If they succeed in establishing any one of 
these particulars, and that the accident* was contributed to by 
reason thereof, the: Defendants’ proper defence is overcome, and 
the Plaintiffs for that reason, will be entitled to a recovery.

They insist—
1. That the vessel was not suitable for the voyage or was cot 

seaworthy. By seaworthiness, as applicable to this case, is meant 
that the vessel in construction and build, and in condition and 
repair should be reasonably Jit to engage in that voyage, with that 
load, at that season of the year, and sufficiently staunch, to with­
stand the ordinary action of the winds and the waves, «which 
it was expected would be encountered.

That a vessel of staunchier build or of a different class, would 
have successfully encountered these perils, is not of itself evidence 
that this vessel was not suitable for this voyage, if it appears that 
craft of this construction and build were ordinarily and usually 
employed in this kind of transportation.

Nor will it be presumed from the fact of loss standing alone 
that the vessel was unseaworthy.

But where it appears that a vessel starts a plank when in a tow. 
of twenty-five boats, among which were vessels of the same 
description and build, or of a build less suited to encounter the 
ordinary perils of navigation, that circumstance affords a pre­
sumption that she was unseaworthy, unless another adequate cause 
for the starting of the plank is shown.

Again, while on this subject of seaworthiness, it is proper that 
should call your attention to the extent to which the Defendants 
are accountable for any defects which makes the vessel unsea 
worthy.

The carrier guarantees that his vessel was in point of fact sea 
worthy. If in point of’ fact it was not seaworthy, he is l^H 
If the defect was a latent defect, and unknown- to him, he no vert e; 
less-must answer for damages occasioned by such defect.

The evidence is that this barge 'was built in 1842; that 
to time- she was overhauled, examined and put - in order- ...
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when she was raised after she was sunk, it was found that two 
planks on her side had been sprung,
[ It further appears in evidence that the last time she was over- 
hauled was fourteen months before this disaster. It is testified to» 
that she was then carefully examined. It does not however ap­
pear that any of her planks were then renewed.

If you believe, from the evidence, that the springing of these 
planks was the cause of the sinking of the barge, and that by rea­
son of the condition of these planks, or their fastenings, the barge 
was not seaworthy, the Defendants will not be discharged, because 
of their having had the barge examined, and that such defects 
were not discovered.

They had contracted that the vessel was seaworthy, and they 
are bound by that contract. Nothing short of its complete per­
formance will discharge them.

In the second place, it is said that this barge was not sufficiently 
equipped with pumps. If you are satisfied by the evidence that 
she was not furnished with the usual complement of pumps, the 
owners were in fault ̂  but the owners were not bound to procure 
aioie pumps than usually constitute, the proper equipment of a 
vessel of this class engaged upon such a voyage.

In the third place, it is insisted that the vessel was not properly 
oaded. That an insufficient quantity of the iron was put in the 

| old ; that too much of the load was on deck; and that by reason 
o such proportion of the iron being on deck, and the placing of 
ay on the deck, and the inclosing of it with a tarpaulin, between 
e ower deck and the hurricane deck, the barge was made top 
eavy. And that this mode of loading, by reason of the peculiar 

s ruction of the barge, made her unable to withstand a storm 
f m p i g !  would not have sunk her.

M e i such defects in loading, or in the building of the barge
tkl ° ' 1S a mMMm U  y°u to determine from the evidence in 

¡■ B ll  aPl^ying to it the rule of law, that the load of the vessel 
6 ^ owect in such manner as to provide for their safety in 

Recourse of transportation.
s
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If you find, from the evidence, that the barge was improperly 
loaded for its safety in transportation, and that the sinking of the 
barge was contributed to thereby, the Defendants cannot discharge 
themselves, by proof that this barge was loaded as barges are 
usually loaded.

.For all other causes, as I have already stated, except dangers 
of the seas, the carrier is liable. If unsafely or improperly loaded 
the carrier was in default. For that default, the carrier is respon­
sible by well-settled rules of law. And the Defendants cannot by 
proving that the barge was loaded as barges usually are, dischatge 
themselves from liabilities put upon them by law.

Proof of a custom to load barges chiefly on deck is entitled to 
this effect, that its general adoption by persons engaged in the 
carrying business, is evidence that for the safety of transportation 
such method of loading is a proper and safe method of stowing the 
loads, and the force of such evidence is not to be overcome unless 
by clear proof that the loading was improper and unsafe. ‘

But proof of such custom will not conclude you from determin­
ing from all the evidence in the cause, whether in fact the barge 
was properly loaded.

In considering this question, a vessel is to be considered as 
properly loaded when her load is so stowed as to insure a safe 
transportation, and not with a view to recover the load in case 
the vessel is sunk. As was well said by counsel, the carrier is 
bound to load so as to secure a safe voyage, and not a recovery 

v after a loss.
In the fourth place, it is insisted by the Plaintiffs that Defend­

ants were guilty of negligence in starting out in the midst of a 
storm.

If that be so, and the storm, when they left New York, was 
such as to make navigation perilous, or. that appearances betokened 
a storm, so that a prudent man would not have ventured out, under 
those circumstances, it was negligent in the Captain to venture 
out.
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But it ought to appear, clearly, that the condition or. appear- 
lance of the weather was such as to have deterred a prudent man 
¡Tenturing out.

Fifth. It is further insisted that there was negligence in the 
(Captain of the tow in not making a harbor with his whole tow, or 
(in not putting this barge in harbor.
I  You have heard the evidence as to possibility of making a 
tafe harbor at that part of the river with the tow, or of putting 
(this barge in a safe place.
I I need not repeat the evidence on this subject. It is only neces- 
lary for me to say that-if the Captain, in the exercise of a sound 
iiscretion, knowing the difficulty of making a landing and the 
[danger of dropping the barge from the row, in good faith, pur- 
lued the course he judged best for the safety of the whole 
(tow, he is no default because he might have ventured to make a 
(landing which, probably, might have insured the safety of this 
parge.

It was also insisted that there was negligence or want of ordi. 
fiary care by the hands employed on the barge at the time of this' 
(accident, and that by the exercise of negligence, after it was dis­
covered that the barge was sinking, a portion, at least, of the 
plaintiffs iron might have been saved.

As to the first branch of this insistment, it is» undoubtedly the 
|uty of the carrier to have a sufficient complement of skillful 

d3 on board, all the while, to guard against the possibility of 
Occidents.

It appears, from the evidence, that the barge had on all the 
sual complement of hands—that the watch was changed at the 

|sual hour, and that the watch was made up according to the usual 
pistom.

If) when the Captain turned in, he had no reason to expect 
pusual dangers, he was justified in adopting merely such precau- 
P<®s, as to watch, as ordinarily are considered sufficient to guard 
Pgainst accidents. But if the vessel was laboring in a storm and 
|hese hands neglected to try the pumps, as they were directed, as



frequently as was necessary to enable them constantly to know the 
condition of the water in the hold, they were guilty of neglect: 
and if such neglect contributed to produce the result, the defend­
ants cannot shelter themselves behind the exception in the bill of 1 
lading, for the result, in that case, was not caused solely by the 
violence of the elements.

As to the second branch of this insistment, that there was neg­
lect to remove the goods after the vessel was' in a sinking condi­
tion, the carrier, when the vessel is sunk by dangers of the seas, 
is. not bound to recover the goods, but he is bound, even in such 
case, to the exercise of ordinary skill and prudence to prevent the 
loss of the goods. You will remember the short interval that 
elapsed between the discovery of the condition of the barge and 
her sinking. The first duty of the Captain was to ascertain what j 
was the matter with the vessel and to endeavor to keep her up if he 
could. The Captain appears to have done that, and it does not 
appear that after he finished his examination of the barge it was 
within his power to have removed any considerable part of the 
cargo.

It is said that the Plaintiffs should have insured the iron. They 
might have done so, and if they had the insurance would not have 
benefitted the Defendants, and their failure to insure is no dis­
charge of the Defendants. The question of insurance is entirely 
immaterial in this*case.

I  have now gone over the whole of this case, and stated the 
different issues raised by the evidence in the case, and the rules of 
law applicable to each. '

One question remains to be considered—that is the question of 
damages. It appears, from the evidence, that a portion of the 
iron was saved and a portion was subsequently recovered. For 
that the Defendants are answerable. Whether the Plaintiffs shall 
be allowed to recover for the residue will depend on your finding 
of the issues in the cause. For whatever portion they are allowed 
to recover, its value should be assessed at $55 per ton, with interest
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¡from the 21st of February, 1865, until'the 27th day of February 
next, when judgment will be entered on your verdict.

And thereupon Defendants’ counsel requested the Justice to 
charge the jury that it was not necessary for the Defendants to 
[prove a storm of such violence that no vessel could withstand its 
[effects, but that it was only necessary to prove a storm of such 
¡violence as would be sufficient to cause the destruction of a vessel 
reasonably fit for the voyage, and thereupon the said Justice did 
so charge.

Whereupon counsel for the Defendants excepted to so much of 
[said charge as stated:
I I. And to so much thereof as charges the jury that the Defendants 
were common carriers on the whole route of this employment, 
[from Newark to Saugerties.

II. And to so much thereof as relates to the burden of proof.
| HI. And to so much thereof as charges' the jury that by this 
contract the Defendants became absolute insurers against all losses 
|xcept such as were caused by the dangers of the sea, and that 

ey must prove affirmatively that such loss was occasioned solely
ft e “dangers of the sea,” otherwise, being insurers, they are 

fesponsible for the loss. - ,
ii 11B  I so much thereof as charges the jury that unless 
f oss falls within the exception named in the bill of lading, the 
pendants are liable, even if wholly without fault.
L ’ fAnd S? mUch thereof as charges the jury that the spring- 
L  a P ank’ Under the circumstances stated in the charge 
r s a Presumption of unseaworthiness.K fl t0 S° ,mUCh thereof as charges the jury that if the 
L  M reaS!u °f the condition 1  her planks or their fastenings,

-  -  -  —
• And to so much thereof as charges the jury that if the

*1
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lading of the barge contributed to the loss Defendants cannot & 
charge themselves by proof that the barge was loaded as barges 
usually are, and as to the effect of proof of custom.

And thereupon the Defendants’ counsel excepted to the charge of 
the Justice upon the several points thereof above stated, and their 
exceptions are hereby sealed accordingly.

DAYID A. DEPUE, Justice Sup.-Court.

1
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APPENDIX I.
! LUCIUS TUCKEBMAN, W IL L IA M  M U L L IG A N , 
■  JOSEPH TUCKEKMAN a n d  D A V ID  W . W E IS S ,

" VS.
rTHE STEPHENS A ND C O N D IT T K A N S P O E T A - 

TIO N  COM PANY.

y In Case.

[ This cause came on to  be tried  a t th e  E ssex  C ircuit Court, before 
fiis Honor, Mr. Justice D ep u e , and a Ju ry , upon th e  p lead in gs and  
[ issue, which are as fo llow s :
[In the Supreme Court of the S ta te of N e w  J ersey , of th e  ten th  day  
I  of February, eighteen  hundred and six ty -six .
[Essex County, ss :
I. 'I'he Stevens and C ondit T ransportation  C om pany, th e  defendants  
[in this suit, were sum oned to  answ er L u ciu s T uckerm an W illiam  
¡Mulligan David W . W eiss  and Josep h  T uckerm an, th e  plaintiffs 
I therein, of a plea o f  trespass on th e  case, upon prom ises and , there­
upon the said plaintiffs, b y  their A ttorn eys , P ark er &  K easb ey , com- 
Iplain *'■
■ ^01 Ciat, whereas, the said  • defendants before and at the tim e o f  
the making of their said prom ises and undertak ing, hereinafter m en ­

tioned, were, and thence h itherto  h ave been  and s t ill are, com m on  
■earners by water, o f goods and chatte ls, for h ire, from  the c itv  o f
H H  I !  c° uatN aforesaid> S ta te o f  N e w  J ersey , to  the c itv  
lot .New York and divers other p laces a lon g  th e  E a st R iv er  and H ud-
In [ B l  I*1 f l  Sta^  o f  N e w  Y ork ’ aforesaid, to  w it, a t N ew ark , lin the county aforesaid.
l i i t f l i M  S0. kein& such carriers, as aforesaid, the
|a id  plamtiffb heretofore, to  w it, on th e  e igh teen th  d ay  o f  N ovem b er  

ghteen hundred and sixty-five, at N ew ark , in  the cou n ty  H  
l i a M W B M I  said  defendants, caused  to  be de- 
■Newark de.fendants’ .s,° b e in g  such  carriers, as aforesaid , at

couf J  aforesaid, certain  go o d s and ch atte ls, to  w it,Iff 11111SB f na.nfoer tw o , G lendon p ig  iron o f  the said  plain? 
I H H M H R i f he Val ue o f  one hundred dollars each to n ,  
She said S B S  H  and safely  and secu rely  carried and con veyed  b y  
Ith n tr ^ n d a n t s  as such carriers, as aforesaid, from  N ew a rk  in  
[the State1'o/ n ^ Y u 1° a  p lace on the H u d son  river, in
ItheStatp w  af° resaid> and there, to  w it, a t Saugerties, in
defendants to t h T f  7 ^ ’ 1°- b® Iafely and secu rely  d elivered  b y  the said  
[certain Plaintiflfs ; and in  consideration  thereof, and o f■certain reward tn tL0 consideration tnereot, and of

■the plaintiffs to Lp r, 5S  defendants, an that behalf contracted by 
■carriers B H ?ild’ tbeN’ tbe said defendants, so being suc- 
lC a ? d  t  there’ wit, on. the day and year
■ faithfully  promised ii,pln i B E B S  aforesaid, undertook, and 7 promised the said plaintiffs to take care of- the said

L
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¿roods and chattels, and safely and securely cany the same from New- 
frk in the county aforesaid, to Saugerties, m the State of New York, 
aforesaid  ̂and there, at Saugerties, aforesaid, safely and securely to
deliver the same to the said plaintiffs aforesaid* | _  ̂ .

And although the said defendants, as such carriers, as aforesaid, 
and there, as aforesaid, had and received the said goods and 

Sotted for the purpose, yet, the said defendants, not regarding their 
duty as such camera, nor their said promise and undertaking so made 
as aforesaid, but contriving andfraudulently intending to deceive and
W a r e  the said plaintiffs in this behalf, have not taken care of the said injuie sa F ^  nor gecurely carried or conveyed the
fam f from Newark, in the county aforesaid, to Saugerties in the State 
of New York, aforesaid, nor have there, to wit, at Saugeities, afoie- 
said safely or securely delivered the same do the said plaintiffs, but, 

^ f S r a r v  thereof, they, the said, defendants, being such carri­
ers as aforesaid, so carelessly and negligently behaved and conduct- 
eUthemseRes, with respect to the said goods and chattels, that by 
and through the mere carelessness, negligence, and impiopei conduct 
and default of the'said defendants and their , servants, m this behalf, 
V «.«riria and chattels beinej of the value aforesaid, became and
M W  a r t  " l o r t t c f t h e  said plaintiffs, to wit, at New-

“  And before and at the time of
the malrin^of their*promise and undertaking, in this count men- 
t H a H  common carriers, and possessed, used and had, as such, a 
tionecl, were |  $  Charles Mavo,” then m the river Passaic,¡¡gH H  ■— 1 MUM
State of New York; and thereupon ¡the said plaintiffs heretofore, t 

on the eighteenth day of November, in the year one thousand
SmhnndredSand sixty-five, at Newark, in the H j M B H M i  
:r» *-, sneoial instance and request ot said detenuams,
foresaid,^a V andloadedM and onboard of said vessel, which
°a-1d defendants then and there possessed, had and used as such com-merchandise, to wit two hun­
t e d  tons of pi» Ron of great value, to wit, of the value of one hun­
dred dollars per ton, to be taken care of and safely and secure y ca 
^ed^nd conveyed by the said defendants, in and on hoai*d said ves­
sel from Newark, aforesaid, to Saugerties, in the State of New | >
t^he there safely and securely delivered to and for the said plaintiffs

In fe rs  K e  seas excepted; and m consideration thereof and
of certarn freight and reward to the said defendants m thatbehaifto 
benadd they the said defendants, then and there undertook and

siiaiiilB ai
said mentioned goods and merchandise to be carried and conveye
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and delivered as aforesaid, yet the said defendants, not regarding 
their duty in that respect, nor their .said promise and undertakings, 
but contriving and intending to deceive, injure and defraud the said 
plaintiffs in that behalf, did not nor would take care of and safely and 
securely carry and convey said last mentioned goods and merchan­
dise, so shipped in and on board said vessel, as aforesaid, from New­
ark, aforesaid, to Saugerties, aforesaid, and there safely and securely 
deliver the same to or for the said plaintiffs, (although no danger-of 
the seas prevented them from so doing,) but on the contrary thereof, 
they, the said defendants, and their servants in that behalf, so care­
lessly and negligently behaved and conducted themselves in that be­
half, that by and through the mere carelessness, negligence and im­
proper conduct of said defendants, their mariners and servants in that 
behalf, the said last mentioned goods and merchandise, being of suck 
value as aforesaid, became and were and still are wholly lost to said 
plaintiffs, to wit, at Newark, in the county aforesaid.

And whereas, also heretofore, to wit, on the eighteenth day of No­
vember, eighteen hundred and sixty-five, at Newark, in tlm county 
aforesaid, in consideration that the said defendants, at their instance 
and request, then had the care and custody of divers other goods 
and chattels of the said plaintiffs, to wit, goods and chattels of the 
like number quantity, quality, description and value as those in the 
said first count mentioned, they, the said defendants, undertook, and 
then and there faithfully promised the said plaintiffs, to take due and 
proper care thereof, whilst they, the said defendants, so had the 
care and custody of the same; yet the said defendants not regarding 
their said promise and undertaking, but contriving and intending to 
injure and defraud the said plaintiffs in this behalf, whilst the'said 
defendants had the care and custody of the said goods and chattels, 
took so little and such bad and improper care thereof, that the same 
afterwards, to wit, on the day and year aforesaid, became and were, 
and still are wholly lost to the said plaintiffs, to wft, at Newark, in the 
county aforesaid.

And whereas, the said defendants, heretofore, to wit, on the eigh­
teenth day of November, eighteen hundred and sixty-five, at Newark, 
in the county of Essex, were indebted to the said plaintiffs in the 
sum of twenty thousand dollars on an account stated between them, 
and being so indebted, the said defendants, in consideration thereof, 
then and there promised the plaintiffs to pay them the said several 
sums of money, on request.

Yet the said defendants have disregarded their said several pro­
mises, and have not paid the said several sums of money, nor any of 
them, nor any part thereof, although often requested so to do, but to 
do so have hitherto wholly refused, and still do refuse, to wit, atNew- 
aik, in the county aforesaid.
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To the damage of the said plaintiffs, twenty thousand dollars, and 
therefore they bring their suit, &c .

Parker &  Keasbey, Atty’s of Plaintiffs.
And the said defendants, The Stephens and Condit Transportation 

Company, by Thomas N. McCarter, their Attorney, come and defend 
the wrong and injury, when, &c., and say they did not undertake or 
promise in any manner or form as the said plaintiffs have above there­
of complained against them. And of this they put themselves upon 
the country. Thomas N. McCarter, Att’y of Def’ts.

And the plaintiffs do the like.
P arker &  Keasbey, Atty’s of Plaintiffs.

I, Charles P. Smith, Clerk of the Supreme Court of the State of 
New Jersey, do hereby certify that the foregoing is a true transcript 
of the declaration and pleadings in the above cause, now on file in ray 
office.
, -—1—. \ In  testim on y  w hereof, I  h ave hereunto set m y hand and 
J l . s. [■ affixed m y  sea l o f  said  C ourt, at T renton , th is fourth day of 
* i—.—\  ̂ O ctober, A. D. 1866.

Charles P. Smith, Clerk.



Gont>i t  T jzj^n s p oktation C o .’s -Agents for Wat. S. Trs- 
d ile , on board the Barge called the Charles Mato, where­
of MgKeon is M aster for this voyage, now lying  a t the 
Port o f Newark, and bound for Saugerties, N . Y. To say:

T W O  H U N D R E D  TONS O F No. 2 G L E N D O N  P IG  IR O N

being marked and numbered as in the margin, and are to 
be delivered in like order and condition at the port of Sau- 
gerties, (the dangers of the seas only excepted) unto T uck- 
erman, Mulligan & Co,, or their assigns, he or they paying 
freight for the said Pig Iron, one 50-100 dollars per ton of 
2240 lbs., without primage or average accustomed. ^

In Witness Whereof, the Master or Purser of said vessel hath 
affirmed to four Bills of Lading, all of this tenor and date, 
one of which being accomplished, the others to stand void.

Dated in Newark the eighteenth day of November, 1865.

MILES McKEON.
A

PPEN
D

IX
 N

o.

B  i n ; m  h  h-TsTBy C O iT T y T T  &  C O ’S  
Line of

Steamboats and Barges 
betAveen

N e w  Y ork and N ew a r k . U. S.
Stamp.

Towing by Steamer J amaica, . 
leaving

Foot of Dey-st., New York, at 4 p. m.

“ Centre st., Newark, at 9 a . m.

60 tons per boat Somerset, No. 63.
60 “  “ Mary Ann, No. 60.
50 “ “ Mary Allin, No. 61.
30 “  “ S.Edy, No. 105.

200 Tons of Glendon Pig Iron,
To Tuckerman, Mulligan &  Co.,

Saugerties, N. Y.
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APPENDIX III.
N ew York, Nov. 8, 1865. 

Messrs. Stephens, Condit & Co., Newark :
Gents :— e have bought from. Messrs. W. S. Tisdale & Co,, 

two hundred tons of No. 2 foundry Glendon pig iron, now on your 
dock, at Newark. The iron is bought deliverable free onboard, and 
is to be weighed. "Will you engage vessels and ship it to the Ulster 
Iron Works, Saugerties, at once. We presume the freight can be 
engaged at about $1 per ton. Messrs Tisdale & Co. will send you 
the order to deliver it to us, by this mail.

Yours Truly,
T u c k e r m a n , M u l l i g a n  & Co.

APPENDIX IY.
New York, Nov. 13 1865.

Messrs. Stephens, Condit & Co., Newark: . HjHR
Gents W e wrote you last week about yhipmng 200 tons oi 

Glendon No. 2, foundry pig iron to us, at the Ulster Iron Works, 
Saugerties. We do not hear from you. Is it being shipped.

Yours Truly
T u c k e r m a n ,  M u l l ig a n  &  Co.

APPENDIX Y. (Telegram)
N ew York, Sept. 20, 1866.

T uckerman, Mulligan & C o .C an n o t get ironfreightto
gerties less than one dollar and fifty cents per 'ton- n JA. A. Smalley, bupt.

APPENDIX YI.
SE RT IFICA T E O F  T H E  S T E P H E N S  & C O N D IT  TRA N SPO R TA T IO N  J

In. pursuance of an act of the Legislature of t e describe
ey, entitled “ An Act to authorize the establishment an̂  P „ 
he duties of companies for manufacturing and o th e i J ^ X r «  
woved March 2, 1849, and a supplement thereto ¡Ln
.852. The persons whose names are hereto subscribed l  -J1J  
he nineteenth day of February, m the je ^ o fo m  Loid one | B J
sight hundred and sixty-two, m the city of ̂  e™ k’ followin<rcer- 
Sssex, State of New Jersey, enter into and make the iotlowinB I
ificate, that is to say— . , ti,e gub'

Be it known unto all men by these presents^tbat , ^  
cribers, do hereby certify, under our hands and seals, m ^
>n the day of the date hereof associated ours wpinafter ii"1’! 
or the purpose of conducting and carrying on _ un(jer the] 
)usiness of transportion within the State of New J  y>
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-r » An Ant. to authorize the establish-
|SWe of X m B M M m  ̂  act of the Legislature of the 
provisions and of companies for manufacturing and

il Z “the
I M M
Lis company and to be used in its H M B M I B a d H  S e c o n d -be “The Stephens and Condit Transportation Comp _ y  ̂ SeM ^
fTheplace H ¡ t h e b u s in e s s H E g ^ “ “ S t y  r f E ^ t d State o f 
carried on ism the city of Newark, m tne ;a fnrmed are
[N ew  Jersey, and the objects for which 1 P *L „ erg Up0n 
[the transportation of goods, wares, merchand s P , ?>urctiase 
L a n d  water,to purchase
[construct or lease such land and wharves, ounu . hpnpr.
L ,  horses,wagons, carriages'or o tto  proper y a rjg  y ^  transpm._

E n  to”the S°£extent practicable. Thir
capital stock of this company shall be-one hundre shall be
End the amount with which this company w i com , , nmount 
the sum of one hundred thousand dollars, and that tbe17 b°1®Tfpmt? ^  
i) f  capital stock aforesaid shall be divided, is and ŝ  a, further
land shares of one hundred dollars each. F o u r th —- is Xf the eitv
certified in pursuance of the said act, that John H. Step en , y
Ef Newark, in the county of Essex and State of New Jersey,  ̂ ,
Lids shares of the said capital stock
E f the company, &c., &c., &e., which said respective sums make 
End constitute all the amount—one thousand shaies a , ^ v 
Ene hundred thousand dollars. Fifth—This company s a . 
prized, commence on and from the first day of Apr l» irL Jn,
Ene thousand eight hundred and sixty-two, and shall continue unto 
pel shall cease and determine upon the first day of Apu , J
pf our Lord one thousand eight hundred and :n
Witness our hands and seals the said nineteenth day M B M M i  
“ the year of our Lord one thousand eight hundred and sixty-two. 

Signed, sealed and delivered in my. presence.

'J ohn Stephens, [l. s.]
C. Harrison Condit, ex [l. s.] 
C. Harrison Condit, [l. s .] 

[copy.] ■{ J oseph H arrison, [l. s.]
J ames L. H ibbler, [l. s.] *
J acob L. Lawrence, [b. s/j 

^Freeman A. Camp, [l. s.]
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APPENDIX VII.
NAVIGATION OPENED.

Office of the Stephen's & Contdit T ransportion Company, )
Newark, February 27th, 1865. j

The freight and tow boats of this Company have resumed their 
regular trips between this city and New York, leaving Centre street 
wharf and Commercial dock at 9 A. M. and pier 20 North River, 
foot of Dey street, at 4 P. M., daily (Sundays excepted). Barges 
and other vessels furnished at short notice to any point in the East 
and North Rivers, on reasonable terms.

For freight or towing, enquire at this office, or of the agent in 
New York.- A. A. SMALLEY, Superintendent.

N. J. ERRORS AND APPEALS.
' J S tephens &  Condit Trans. Co. vs. L tjcius T uckerman, et als.

In Error—Assignment of Errors.
The said The Stephens & Condit Transportation Company, 

plaintiffs in error, by N. Rerry, Jr., their Attorney, come and 
say, that in the record and proceedings aforesaid, there is mani­
fest error; and the said plaintiffs hereby assign the following 
causes of Error:

1. That the said Justice refused, after the plaintiff had first 
rested his case, to grant the defendant’s motion to nonsuit the 
plaintiff, and thereby erred.

2. That the said Justice erred in so much of said charge as 
stated that the correspondence between the parties which led to 
the bill of lading was a matter of no importance.

3. That the said Justice erred in charging that the defend­
ants were common carriers along the whole route of this employ­
ment.

4. That the said Justice erred in charging that the defend­
ants, by this contract, became absolute insurers against all losses 
except such as were causedby the “ dangers of the sea.”

5. That the said Justice erred in all of said charges relating 
to the burden of proof.

6. That the said Justice erred in charging the jury that when 
deciding upon the severity of the storm in question the true test 
was, “ was it a storm of irresistable force ancf overwhelming 
power.”
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17. That the said Justice erred in charging that the springing 
if a plank under the circumstances raised a presumption of un- 
[eaworthiness.  ̂ ; - 1 . v v  ^
■8. That the said Justice erred in charging that proof of care 
n examining and overhauling the barge will not excuse if she 
ank by reason of the condition of her planks or their fastenings. 
|9. That the said Justice erred in charging that neither proof 
bf custom nor usage will excuse if the loading of the barge con­
tributed to the loss.
■10. And, also, that there is manifest error in this, that the de­
claration aforesaid and the matters therein contained are not 
efficient in law for the said Lucius Tuckerman, et als., the plain- 
pfs, to have or maintain their aforesaid action thereof against the 
aid defendants.
■And also there is error in this, that the judgment aforesaid 
ps given for the defendants in error and against the plaintiffs 
n error; whereas, by the law of the land said judgment ought 
to have been given for and not against the said plaintiffs in error. 
I And the plaintiffs in error pray that the judgment aforesaid, 
for the errors aforesaid, and for other errors in said record and 
proceedings, may be reversed, annulled and altogether holden for 
taught, and that they may be restored to all things which they 
have lost by occasion of the said judgment.

< . hT. PERRY, J b.,
Attorney for Plaintiffs in. Error.




